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PREFACE

This compilation of materials relating to the legislative history of
Public Law 93-502, the 1974 Amendments to the Freedom of In-
formation Act (5 U.S.C. 552), summarizes the 3-year investigative
and legislative efforts to strengthen and improve the operation of
the Act.

These efforts were undertaken by the two subcommittees having
jurisdiction over the Freedom of Information Act—the Foreign
Operations and Government Information Subcommittee of the
House Committee on Government Operations and the Administra-
tive Practice and Procedure Subcommittee of the Senate Judiciary
Committee.

With invaluable assistance from Dr. Harold C. Relyea, of the
Government and General Research Division, Congressional Research
Service, the Library of Congress, the staffs of the House and Senate
subcommittees have prepared the attached material, which consoli-
dates the various reports, debates, and other documents relating to
the 1974 amendments, the first substantive changes to the law since
its original enactment in 1966.

During the investigative and legislative efforts of the House sub-
committee, Dr. Relyea assisted in the analysis of Federal agency
data on the administration of the Freedom of Information Act,
attended hearings, staff meetings, mark-up sessions, and the
conference proceedings. His significant contribution is gratefully
acknowledged.

It is hoped that this material will be useful to the many thousands
of Americans interested in the Freedom of Information law—journal-
ism students, law students, public interest groups, governmental
officials, and others who are concerned with advancing the public’s
right to know under our representative system of government.

(1x)
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H. Rept. 92-1419

ADMINISTRATION OF THE FREEDOM OF
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LETTER OF TRANSMITTAL

HOUSE oF REPRESENTATIVES
Washington, D.C., September 20, 1972.
Hon. CARL ALBERT,
Ilgealcer of the House of Representatwes,
hington, D.C. :

DEar Mg. SPEAKER By d1rect10n of the Comm1ttee on’ Government
Operations, I submit herewith the committee’s twenty-first report to
the 92d Congress. The committee’s report is based on a study made by
- its Foreign Operations and Government Information Subcommittee.

.. CHET HOLIFIELD, Ohazman
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92p CONGRﬁss HOUSE OF REPRESENTATIVES RzporT
2d Session No. 92-1419

ADMINISTRATION OF THE FREEDOM OF INFORMATION
- JACT

SEPTEMBER ‘20, 1972.—Committed to the Committee of the Whole House on the
State of the Union, and ordered to be printed

Mr. HoLFiELD, from the Committee on Government Operations,
submitted the following

TWENTY-FIRST REPORT

TOGETHER WITH
ADDITIONAL VIEWS

BASED ON A STUDY BY THE FOREIGN OPERATIONS AND GOVERNMENT
INFORMATION SUBCOMMITTEE "

On September 14, 1972, the Committee on Government Operations

Fproved and adopted a report entitled “Administration of the Freedom

Information Act.” The chairman was directed to transmit a copy to
"the Speaker of the House. .

I. BACKGROUND

The Freedom of Information Act (FOI Act) was signed mto law by
President Liyndon B. Johnson on July 4, 1966, as Public Law 89-487.!
It went into effect on July 4, 1967. »

- In his bill-signing statement President Johnson said:

This legislation springs from one of our most essential
principles: a democracy works best when the people have all
the information that the security of the Nation permits. No
one should be able to pull curtains of secrecy around deci-
sions which can be revealed without injury to the public.
interest. * * * I signed this measure with a deep sense of
pride that the United States is an open society in which the
people’s right to know is cherished and guarded.

The new law followed more than a decade of effort by the For-
eign Operations and Government Information Subcommitteg and its
. predecessor, the Special Subcommittee o Government Information,

1 As result of Public Law 90-23, approved June 5, 1967, Public Law 89—487 was codified
as 5 U.S.C, 552,

(1)
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established on June 9, 1955, under the chairmanship of Representa-
tive John E. Moss of California. Similar efforts were focused in the
Senate Subcommittee on Administrative Practice and Procedure, under
the chairmanship of Senator Edward V. Long of Missouri, and its
parent Committee on the Judiciary. Volumes- of hearings, investi-
gations, and studies of information policies of the Federal Government
over this 11-year period produced many reports, committee prints,
and analyses of bge withholding of information by the Executive
bureaucracy.?

1958 Amendment to 1789 “Housekeeping” Statute

In 1958, near the end of the 85th Congress, the House and Senate
enacted, without a dissenting vote, the first statute devoted solely to
freedom of information. The Moss bill (H.R. 2767) was a one sentence
amendment to the 1789 ‘housekeeping’” law which gave Federal
agencies the authority to regulate the business of the agencies and to
set up filing systems and keep records. The language of the amendment
added to section 22 of title 5 of the United States Code was:?

~ This section does not authorize withholding information
fronlli the public or limiting the availability of records to the
public.

. Yet hearings before the subcommittee. in 1972 indicate that some
agencies are still relying on the original 1789 “housekeeping’ statute
as authority to withhold certain types of information from the public,
despite the enactment of Public Law 85-619 fourteen years ago. It is
expected that this subject will be dealt with in a subsequent report. The
subcommittee’s hearings, parts 4, 5, and 6, entitled “U.S. Government
Information Policies and Practices—Administration and Operation of
the Freedom of Information -Act,” are-hereinafter referred to as
“hearings.”

. ~ Freedom of Information Act

grhe Freedom of Information Act was enacted as an amendment of
section 3 of the Administrative Procedure Act of 1946 and emerged
from the functional inadequacy of the prior section 3, which contained
the first general statutory provision for public disclosure of executive
branch rules, opinions, and orders, and public records. Some of its
provisions, however, were vague and contained disabling loopholes
which made the section as much a basis for withholding information
as one for disclosing. Section 3 as originally enacted was the target of
many legislative attempts to close the loopholes and make the language
more specific, but all failed of final approval until the 1966 amendment.
The Freedom of Information Act was milestone legislation that re-
versed long-standing Government information policies and customs.*
Previously, most agencies operated on the basis of the original pro-
visions of section 3 of the Administrative Procedure Act of 1946 which
stated that unless otherwise required by statute, “matters of official
record shall in accordance with published rule be made available to
2 Such documents are too numerous to list, but file coples are in the subcommittee’s office. An Index and
Bibliography of hearings, reports, prints and studies was published in January 1964 as a Committee Print
entitled *“Availability of Information From Federal Departments and Agencies.”
cozilf;il;gu:s ?%}Tssg‘%gi The 1958 amendment to the 1789 ‘“housekeeping’ law has been subsequently

. 4 ¥or a legislative hisfor’y of the FOI Act, prepared by the American Law Division, Library of Congress,
see Hearings, pt. 4, pp. 1367-1373.

2
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persons properly and directly coneerned except information held con-
fidential for good cause found.” Moreover, the original section 3 con-
tained a blaniet exclusion from its applicability of any function of the
United States requiring secrecy in the ‘“public interest” and “any
matter relating solely to the internal management of an agency.”

The Freedom of Information Act replaced this general language
relating to secrecy, indicating that Congress, in enacting the act, has
adopted a policy that “any persen” should have clear access to identi-
fiable agency records without having to state a reason for wanting the
information and that the burden of proving withholding to be necessary
is placed on the Federal agency’

Withholding of Information by Government

Withholding of information by government under the act is per-
missive, not mandatory, and must be justified on the basis of one of
the specific nine exemptions permitted in the act. These relate to
matters that are °—

' (1) Spectifically required by Executive order to be kept secret
in the interest o? the national defense or foreign policy; .

(2) Related solely to the internal personnel rules and practices

. of an agency; '

(3) Specifically exempted from disclosure by statute; ,

(4) Trade secrets and commercial or financial information
obtained from a person and privileged or confidential;

(5) Inter-agency or intra-agency memorandums or letters which
would not be available by law to a party other than an agency
in litigation with the agency;

(6) Personnel and medical files and similar files the disclosure
of which would constitute a clearly unwarranted invasion of
personal privacy; , :

(7) Investigatory files compiled for law enforcement purposes
except to the extent available by law to a party other than an
agency;

(8) Contained in or related to examination, operating, or
condition report prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions; or

(9) Geological and geophysical information and data, includ-
ing maps, concerning wells.

The act makes it clear in section 552(c) that the exemptions have
absolutely no effect upon congressional access to information:

This section does not authorize withholding of information
or limit the availability of records to the public, except as
specifically stated in this section. This section is not authority
to withhold information from Congress.

Continuous Oversight

General oversight into the administration of the Freedom of Infor-
mation Act has been exercised by the Foreign Operations and Govern-
ment Information Subcommittee and the Senate Subcommittee on

5 Sec. 552(b) of title 5, United States Code.
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Administrative Practice and Procedure since the act took effect on
July 4, 1967. The House subcommittee has provided informal assist-
ance service in hundreds of cases involving tlll)e act that have been re-
ferred by Members of Congress and their staffs or called to the
subcommittee’s attention by newsmen, radio-television broadcasters,
researchers, attorneys, historians and scholars, and by individual
citizens. It has provided information about the act and informal
suggestions involving the procedural handling of FOI cases. The
hearings undertaken by the subcommittee in March 1972 are the
first in-depth review of the extent to which executive departments and
agencies have complied with the law and the implementing guidelines
contained in the Attorney General’s Memorandum.®

¢ 8eo ‘““The Freedom of Information Act (10 Months Review),” Committee Print, May 1968, published
by the Administrative Practice and Procedure Subcommittee, Senate Judiclary Committee. Also see

Freedom of Information Act (Compilation and Analysis of Departmental Re, tions Implementing &,
U.8.C. 552),” Committee Print, November 1968, published by House Government Operations Committee.
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II. INTRODUCTION, FINDINGS, AND CONCLUSIONS

Our concern in this report and those which will follow is the pro-
tection, preservation and enlargement of the American people’s
“ri%ht to know”’. »

he overall guidance to executive agencies for their administration

of the Freedom of Information Act was clearly stated by Attorney

?eneral Rt}msey Clark in the foreword to his memorandum of
une 1967:

If government is to be truly of, by, and for the people, the

eople must know in detail the activities of government.

othing so diminishes democracy as secrecy. Self-govern-
ment, the maximum participation of the citizenry in affairs
of state; is meaningful only with an informed public. How -
can we govern ourselves if ‘we know not how we govern? .
Never was it more important than in our times of mass
society, when government affects each individual in so
many ways, that the right of the people to know the actions
of their government be secure. _ :

Beginning July 4, 2 most appropriate day, every executive
agency, by direction of the Congress, shall meet mn spirit as
well as practice the obligations of the Public Information
Act of 1966. President Johnson has instructed every official
‘of the executive branch to cooperate fully in- achieving the
public’s right to know.

Public Law 89-487 is the product of prolonged deliberation.
It reflects the balancing -ofp competing principles within our
democratic order. It is not a mere recodification of existin
practices in records management and in providing individua
access to Government documents. Nor is it a mere statement
of objectives or an expression of intent.

Rather this statute imposes on the executive branch an
affirmative obligation to adopt new standards and practices
for publication and availability of information. It leaves no
doubt that disclosure is a transcendent goal, yielding only
to such compelling considerations as those provided for in
the exemptions of the act.

This memorandum is intended to assist every agency to
fulfill this obligation, and to develop common and construc-
tive methods of implementation.

No review of ‘an area as diverse and intricate as this one
can anticipate all possible points of strain or difficulty. This

is particularly true when vital and deeply held commitments
7 “Attorney General’s Memorandum on the Public Information Section of the Administrative Procedure
Act,” U.8. Department of Justice, June 1987, pp. iii-lv. The full text of the memorandum, which is now
out of print, is contained in pt. 4 of the hearfngs, pp. 1079-1131.

®
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in our democratic system, such as privacy and the right to
know, inevitably impinge one against another. Law is not
wholly self-explanatory or self-executing. Its efficacy is
heavily dependent on the sound judgmént and faithful
execution of those who direct and administer our agencies
of Government, ' :

It is the President’s conviction, shared by those who
participated in its formulation and passage, that this act is
not an unreasonable encumbrance. 1f intelligent and purpose-
ful action is taken, it can serve the highest ideals of a free
society as well as the goals of a well-administered government.

This law was initiated by Congress and signed by the
President with several key concerns: - .

That disclosure be the general rule, not the exception;

That all individuals have equal rights of access;

That the burden be on the Government to justify the
withholding of a document, not on the person who requests it;

That individuals improperly denied access to documents
have a right to seek injunctive relief in the courts; _

That there be a change in Government policy and attitude.

It is important therefore that each agency of Government
use this opportunity for critical . self-analysis -and close
review. Indeed this law can have positive and beneficial
influence on administration itsef—in better records manage-
ment; in seeking the adoption of better methods of search,
retrieval, and copying; and in making sure that documentary
classification is not stretched beyond the limits of demon-
strable need. : . '

At the same time, this law gives assurance to the individual
citizen that his private rights will not be violated. The
individual deals with the Government in a number of
protected relationships which could be destroyed if the right
to know were not modulated by principles of confidentiality
and privacy. Such materials as tax reports, medical and
personnel files, and trade secrets must remain outside the
. zone of accessibility, * * *

Freedom of Information Not a Partisan Matter

There are some who would like to make freedom of information a
partisan issue, claiming it is they or their party who represent the
one true champion of this particular devotion to liberty. But, in fact,
years of study by this committee show each new administration

“develops its own special secrecy techniques which, as time passes,
become more and more sophisticated. The factor of credibility, together
with the inclination of government to invade the privacy of our éiti-
zens, poses an ominous threat to our democratic system which must
be opposed at every turn despite the agony it might create. We believe

it is better to have too much freedom than too little.

-
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Comprehensive Hearings on Broad Government Information
: Policies

The subcommittee received sworn testimony from 142 witnesses
at 41 days of public hearings by the Foreign Operations and Govern-
ment Information Subeommittee of the House Committee on Gov-
ernment Operations during June and July 1971 and March 1972
through June 1972. The hearings were an intensive study- of the
effectiveness of the Freedom of Information Act and related matters
involving information policies and practices of the Federal Govern-
ment. The FOI Act has been the law of the land 5 years, as of July
4, 1972, appropriately enough the anniversary of American inde-
pendence—the day 196 years ago when the “many” revolted against
the despotic monarch. This committee has both legislative and over-
sight investigative jurisdiction over the Freedom of Information Act.

The hearings on U.S. Government information policies and practices
began June 23, 1971, and cover many months of intensive testimony,
interrogation, analysis of questionnaires, and research studies provided
by the Congressional Research Service, Library of Congress.® The sub-
committee sought not only to examine those departments and agencies
with poor records of compliance with the Freedom of Information Act
but also those governmenta! units which tried to implement congres-
sional FOI mandate with dedication and enthusiasm. There were such
but the overall picture which emerges was encrusted with bureaucratic
dust and grime which need to be vigorously serubbed away.

When Congress passed the Freedom of {n_formation Act, it issued
a rule of government that all information with some valid exceptions
was to be made available to the American people—no questions asked.
The exceptions—intended to safeguard vital (Eafense and state secrets,
personal privacy, trade secrets and the like—were only permissive, not
mandatory. When in doubt, the department or agency was supposed
to lean toward disclosure, not withholding.

But most of the Federal bureaucracy already set in its ways never
got the message. They forgot they are the servants of the people—the
people are not their servants. This report is another reminder to our
Government of that fact. Agency officials appeared and actually testi-
fied under oath that they had to balance the Government’s rights
against the people’s rights. The Government, however, has no rig ts.
It has only limited power delegated to it from “We, the people * * *.”

Series of Reports Based on Hearings

This report is the first of a series to cover virtually all major aspects
of freedom of information as it relates to our Government. _’f‘)hose
areas of concern include the. administration of the Freedom of In-
formation Act, the subject of this first report; the security classifica-
tion system which has long impeded the free flow of information on
national defense and foreign policy; the so-called doctrine of ‘‘executive
privilege” used by Presidents to deny vitally needed information to
Congress; the information policies of governmental advisory commit-
tees; legislative proposals to close loopholes and narrow, if not elimi-
nate, certain exemptions in the Freedom of Information Act; and
other related subjects.

8 A complete listing of tﬁ).lse hearing dates is printed in the legislative calendar of the House Committee

on Government Operatiol S Y
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The ultimate objective is to strengthen and clarify the Freedom of
Information Act to make it more effective and responsive to an open
society. Action on legislation to accomplish this objective, based par-
tially on these in-depth hearings and studies, will be sought by this
committee. ‘ ,

Major Problem Areas

Some of the major problem areas pinpointed during the hearings are:

1. The bureaucratic delay in responding to an individual’s request
for information—major Federal agencies took an average of 33 days
with such responses; and when acting upon an appeal from g decision
to deny the information, major agencies took an average of 50 addi-
tional days; '

2. The abuses in fee schedules by some agencies for searching and
copying of documents or records requested by individuals; excessive
charges for such services have been an effective bureaucratic tool in
denying information to individual reéquestors;

3. The cumbersome and costly legal remedy under the act when
persons denied information by an agency choose to invoke the injunc-
tive procedures to obtain access; although the private person has pre-
vailed over the Government bureaucracy a majority of the important
cases under the act that have gone to the Federal courts, the time it
takes, the investment of many thousands of dollars in attorney fees
and court costs, and the advantages to the Government in such cases
makes litigation under the act less than feasible in many situations;

4. The lack of involvement in the decisionmaking process by public
information officials when information is denied to an individual
making a request under the act; most agencies provide for little or no
input from public information specialists and the key decisions are
made by political appointees—general counsels, assistant secretaries,
or other top-echelon officials;

5. The relative lack of utilization of the act by the news media,
which had been among the strongest backers of the freedom of infor-
mation legislation prior to its enactment; the time factor is a significant
reason because of the more urgent need for information by the media
to meet news deadlines. The delaying tactics of the Federal bureaucrats
are a major deterrent to more widespread use of the act, although
the subcommittee did receive testimony from several reporters and
editors who have taken cases to court and eventually won out over
the secrecy-minded Government bureaucracy; and . :

6. The {ack of priority given by top-level administrators to the full
implementation and proper enforcement of Freedom of Information
Act policies and reguliatlons ; & more positive attitude in support of
‘“‘open access” from the top administrative officials is needed through-
out the executive branch. In too many cases, information is withheld,
overclassified, or otherwise hidden from the public to avoid adminis-
trative mistakes, waste of funds, or political embarrassment.

Findings and Conclusions

The efficient operation of the Freedom of Information Act has been
hindered by 5 years of foot-dragging by the Federal bureaucracy. The
widespread reluctance of the bureaucracy to honor the public’s legal
‘ri%ht to know has been obvious in parts of two administrations. This
reluctance has been overcome in a few agencies by continued pressure

8
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from appointed officials at the policymaking level and in some other
encies through public hearings and other oversight activities by the
ongress. However, it has been clearly demonstrated during these
hearings that much information of the type previously denied to the
public has been made available under the act.

Part of the gap between the promise of access to public records
which the FOI Act held out 5 years ago when it became law and the
practice of the Federal agencies which administer the law can be
closed by improvements in the rules and regulations adopted by the
agencies to implement the law. Additional narrowing of the gap is
taking place through court decisions that clarify the law. Some of the
gap can be closed by legislative changes to clarify the intent of Con-
gress or to correct shortcomings apparent in the first 5 years of the
law’s operation.

But no changes in law and no directives from agency heads will
necessarily convince any secrecy-minded bureaucrat that public rec-
ords are public property. Only day-to-day watchfulness by the Con-
gress and the administration leaders can guarantee the freedom of
government information which is the keystone of a democratic society.

In general, the committee finds that the Freedom of Information
Act has helped thousands of citizens gain access to the information,
when they have been able to overcome Government roadblocks. The
information media, which serve as the major conduit of knowledge
between the public and their government, have been helped by the
FOI Act. But administrative delays and obfuscation have been a
particular problem for the press, for news is a perishable commodity.
In the few cases when the press has taken a case to court, govern-
ment secrecy usually has been overcome. In other cases, the likelihood
of court action has persuaded Federal agencies to grant access to
public records.

While there have been too few landmark cases decided by the courts
to indicate a pattern of interpretation of every part of the FOI Act,
it is clear that, by and large, the courts are effectively exercising their
authority under the act to judge the Government’s stewardship of
the people’s right to know. The courts’ judgment has usually been
against needless Government secrecy. .

Finally, it is apparent that a clearly defined role for essential public
information activities and personnel in the Federal Government is
necessary if such activity is to be afforded its proper status within
the bureaucracy. The public information role in Government is be-
coming even more important as Federal programs expand and become
decentralized. Public information experts should serve as a “bridge”
between an impersonal government and the individual citizen, to.
make certain that he is sufficiently informed about Federal programs
that may affect him and his family. -

_Following are findings and conclusions on the specific administrative
and legislative problems apparent after 5 years of experience with the
Freedom of Information Act. (See ch. X of this report for recom-
mendations,) ‘

1. Admanastrative Problems

—Some agency regulations are confusing, inadequate, or
deficient, adhering neither to the guidelines in the 1967
Attorney General’s memorandum nor the intent of
Congress. : -

9



17

—The Office of Legal Counsel, Department of Justice, has
undertaken an advisory role to assist other agencies in
the administration of the FOI Act, but the office needs
to exercise a greater leadership function, for example,
by advising other agencies of significant court interpre-
tations of the act and by preparing a pamphlet for the
general public to explain the rights of individual citizens
to obtain public records from Federal agencies.

—Some Federal agencies have not kept adequate records of
requests for public information under the act to properly
evaluate their performance; some have not informed an
individual of tl?e precise exemption under the act being
exercised to deny a requested record; -others have not
advised individuals of the administrative right to appeal -
the denial to a higher agency authority, nor of ultimate
rights to legal remedy in the courts.

—Very few agencies have involved public information officials
in administrative decisions on requests for public rec-
ords under the act; very few agencies have issued clear
policy statements on commitment to the principles of the

- FOL Act, nor have they issued directives to place
a?propriate -priority on compliance with the provisions
of the act.

—Many agencies have failed to provide suitable training or
orientation of employees on the meaning, intent, and
proper administration of the FOI Act, even those
directly affected by responsibilities that involve public
requests under the act.

—Excessive fees for search and reproduction of public records
in some agencies have deterred individuals desiring access
to such records; moreover, there is a wide disparity
a,mondg agencies in fees charged for the same types of
records.

. Legislative Problems

—The delay by most Federal agencies in responding to an

: individual’s request for public records under the FOI
Act, or delay in acting on an administrative appeal
frequently has negated the basic purpose of the act;
while reforms might be initiated at the administrative
level, amendments to incorporate recommendations of
the Administrative Conference of the United States into
the act are a way to achieve the prompt handling of
requests by individuals under the act.

—Many Federal agencies have used the “identifiable record”
requirement of the FOI Act as an excuse to withhold
public records; thus, legislative clarification is necessary.

—The delay by Government attorneys in filing responsive
pleadings in suits brought by individuals to obtain public
records and the high costs to an individual in pursuing
litigation under the act have often been serious deter-
rents in obtaining public records, giving unfair advantage
to the Government.

10
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—Federal agencies have not been required to report to
Congress on their activities under the FOI Act, and an
annual evaluation would not. only improve administra-
tion of the act but also permit more effective and
systematic legislative oversight.

—The nine exemptions in the act which permit withholding
of information have been misused by Federal agencies.
Confused interpretations of agency regulations, the
desire to withhold records which might embarrass an
agency, and misunderstanding of court decisions affect-
ing these exemptions, all have contributed to the prob-
lem. These deficiencies can only be corrected by amend-
ments to the FOI Act itself.

11 A
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III. FREEDOM OF INFORMATION REGULATIONS AND
ADMINISTRATIVE REQUIREMENTS

Hearings on the administration of the Freedom of Information Act
were first announced on January 24, 1972; they began on March 6,
and extended through April 19. Immediately prior to, or during the
course of these hearings, 14 Federal departments and agencies indi-
cated they were revising their regulations regarding FOI Act matters.®
Two of these departments released their new regulations within the
24-hour period immediately prior to their appearance before the
subcommittee.!® :

In early May, the Food and Drug Administration (FDA) published
new regulations to make most of its voluminous files, which have
always been kept confidential, available to the public under the pro-
visions of the FOI Act. Earlier in the hearings, FDA had been singled
out by HEW’s witness, Mr. Robert O. Beatty, Assistant Secretary
for Public Affairs, for special eriticism:

* * * T am well aware of the less than salutery perform-
ances of the Food and Drug Administration under the act
and the interest of this committee in why. A part of the

- answer, I think, lies in the inherent characteristics of the
Food and Drug Administration as a regulatory agency—the
only such regulatory agency in the Department.

Another 1 think is simple bureaucracy. FDA has docu-
mented for me since March of 1969, they have received a
total of 96 inquiries under the act, have given 79 approvals,
11 denials, and three withdrawals, with an average response
time, however, of about 2 months. Certainly that is far too
long. I think the committee would agree and we all agree
within the Department and within the FDA that is too long.
I am sure the committee will be happy to know, however,
that the entire question of the release of information by the
Food and Drug Administration has been under intensive
review by this agency during the last 6 months and a major
change in the sgencies’ policy and resulting performance
should result from that review. We had hoped to be able to
present to the committee today for discussion as it saw fit
these new regulations but we were not quite able to make it.

It would appear that the subcommittee’s hearings on the adminis-
tration of the FOI Act had some direct influence in prompting the re-
vision of agency regulations during the time period of these hearings.
As part of its oversight responsibility, the subcommittee had exer-
cised an early and continuous concern over agency regulations to
implement the act.!? :

¢ They.are American Revolution Blcentennlal Commission, Department of Commerce, Department of
the Army, Environmental Protection Agency, Food and Drug Administration, Department of Health,
Education, and Welfare, Department of Housing and Urban Development, Department of Interior,
Inter-American Foundation, Department of Labor, Selective Service System, Department of Transporta-
tlon, Department of State, and Department of the Treasury.

10 Departments of Labor and Transportation.

1t Hearings, pt. 5, p. 1660.

12 See Committee Print-issued by this Committee in November 1968, ‘“‘Freedom of Information Act
(Compilation and Analysis of Departmental Regulations Implementing § U.S.C. 5562)”.

(12)
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Mr. David Maxwell, General Counsel of the Department of Housing
and Urban Development, commented during his appearance before
the subcommittee that the hearings “had a great deal to do” with
HUD’s weview of its regulations. Speaking of the net effect of the
proceedings, he said:*® '

I think these [hearings] are very desirable, not only for us,
but for all of the other agencies. We are most appreciative of
having our attention called to these [FOI Act] matters in this
way. _
Mr. Frank M. Wozencraft, a principal drafter of the June 1967
Attorney General’s memorandum on the FOI Act’s administration
recommended : 4

T would hope that each chairman when he comes before a
committee, be it this committee or his substantive commit- -
tee, would be asked: ‘“What have you done to see to it that all
of the general policies and guidelines in your agency are
published?”’ ‘ : :

Wozencraft suggested that agencies be continuously urged to .
revise their regulations to conform with the FOI Act, amendments to
it, landmark court decisions, and be required to make such regulations
better known to both the public and to those responsible for admin-
istering the act. '

Legally Questionable Regulations

The chief reason the committee urges better regulations is to remove
bureaucratic roadblocks to the extent possible, short of actual statu-
tory amendments. Such impediments m administering the FOI Act
may result from unclear regulations, undisclosed guidelines, portions
of regulations which are not in conformity with statutory or case
law, the failure to make regulations known to agency operating
personnel involved in the administration of the FOI Act, or the failure
to provide adequate training in the act for such persons.

"Among the legally questionable regulations included in the subcom-
mittee’s review 1s a Federal Power Commission (FPC) stipulation that
“Records not made part of the public record * * * may be disclosed if
requested, upon showing it is n the public interest that they be dis-
closed * * *15 Chairman Moorhead questioned this language,
Tnoting: '

* * * the overall philosophy stated in the Attorney Gen-
eral’s memorandum is that the burden be on the Government
to justify the withholding of the document, not on the person
who requested it.

It seems to me, in section (d), you try to shift the burden
back to the requestor, that the Government must say this is
why we are not going to give you this other record * * *.

Thus, Congress said everything should be public unless—
so that the burden is on the Government to defend its non-
disclosure of public business, rather than saying that this -

person has to show ‘“‘good cause” and prove his case.
13 Hearings, pt. 6, p. 1916.
4 Hearings, pt. 4, p. 1074.

13 For a further discussion of this problem, see p. 28 of this report.
18 Hearings, pt. 6, pp. 1956-1957. . .

13
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The 28 divisions or units of the Department of Agriculture (USDA)
all publish separate regulations, exemplifying the fact that. there is
no centralized administration of the FPOI Act at this huge agency.”
There is no USDA regulation which expressly refers to the Attorney
General’s memorandum as & guideline for information that is being
subject to the claim under exemption (b)(5) of the FOI Act (inter-
agency or intra-agency memorangums or letters). The memorandum
quotes H. Rept. 1497, 89th Congress, and states: “Accordingly, any
internal memorandum which would ‘routinely be disclosed to a private
party through the discovery process in litigation with the agency’ is
intended by the clause in exemption (5) to be ‘available to the general
public,” unless ]S3rotected by some other exemption.”'®* No mention is
made in the USDA regulations of the discovery test outlined in the
memorandum of “routine” availability. It is not surprising, therefore,
that USDA has been one of the major ‘“problem’” agencies showing
a spotty record in administration of the act.

s a matter of practice, USDA commonly utilizes multiple exemp-
tions for a requested document. While this practice is not speciﬁcaﬁ)y
sanctioned by the regulations, it might be prohibited by a require-
ment that a ‘‘specific and pertinent exemption’ be cited.*®

The Cost of Living Council (CLC) and its two subsidiary units— -
the Pay Board and the Price Commission—issued its regulations
under the FOI Act on February 1, 1972.20 The parts of the regulations
desaling with ‘“‘exempt information’’ were in conflict among the three
issuing agencies. .

In their regulations the CLC restated the provisions of subsection
(b) of Section 552—exemptions (1) through (9)—but specifically
referred to Section 1905 of Title 18, U.S. Code in the third exemption.
This criminal statute imposes & fine and imprisonment on any Govern-
ment employee who unlawfully discloses specified data or information
coming to him in the course of his employment, and is highly question-
able in regulations relating to the F({I Act.®

Although it is clear-that the exemptions set forth in subsection (b)
of the Freedom of Information Act are permissive and not mandatory,
the CLC originally made no provision for disclosure of “exempt
information” if such disclosure is in the public interest. The CLC
regulations were subsequently amended on August 15, 1972, to reflect
those regulations originally adopted by the Price Commission.

; l’II‘he amendment adds & new subsection 102.3(c) which reads as
ollows:

(¢)y The Chairman of the Council or his delegate is author-
ized at his descretion to make any record enumerated in
sec. 102.4 available for inspection when he deems disclosure
to be in the public interest and disclosure is not otherwise
prohibited by law.

17 Hearings, pt. §, pp. 1656-1593.

18 Attorney General’s memorandum, op. cit., p. 85, hearings, pt. 4, p. 1119,
© 10 See ‘““Note, Freedom of Information: The Statute and the Regulations,” Georgetown Law Journal,
LVI (November 1967), p. 42.

237 F.R. 2478 6 CFR, pt. 102, . ]

21 See Schapiro v. Securities and Exchange Commission (DC, D.C., 1972). The court said in part in the
Schapiro case ‘“. . . The Securities and Exchange Commission alleges that 18 U.8.C. 1905 prevents the
disclosure of this information. That statute, however, does not prevent the disclosure of information that
is suthorized to be disclosed under other laws, There is nothing in sec. 1905 of title 18 that prevents the
operation of the Freedom of Information Act. Moreover, the provision for documents specifically exempted
by statute (56 U.5.C. 562(b)(3)) relates to those other laws that restrict public access to specific government
records. It does not, as defendants allege, relate to a statute that generally prohibits all disclosures of
confidential information.”

14
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The Pay Board in its regulations has incorporated by reference the
provisions of subsection (b) of the FOI Act without any changes.? It
has, however, made provision for the release of “exempt information’
to & complainant at the discretion of the Chairman of the Pay Board.?
As in the case of the CLC, the Pay Board originally made no provision
for disclosure of exernpt information in the public interest. I%owever,
on Sept. 7, 1972, the Pay Board announced its intention to amend
its regulations so as to bring them into conformity with the spirit
of the Freedom of Information Act. :

Paragraph (a) of section 200.20 was revised as follows:

(a) In general. All documents and exhibits filed by any
party with the Pay Board in the course of its proceedings
are part of the records of the Board, available for inspection
and copying by members of the public, except to the extent
and in the manner specified in this subpart, and except fo
the extent such information is of the nature specified in
5 U.S.C. 552(b)(1)—(9). However, the Chairman of the Pay
Board or his delegate, is authorized at his discretion to
make any record enumerated in 5 US.C. 552(b)(1)-(9)
available for inspection if he deems disclosure to be in the
Iﬁuli]ic interest, and disclosure is not otherwise prohibited

v law.

The Price Commission regulation affecting ‘“‘exempt information” is
similar to the CLC regulations, restating the provisions of subsection
(b) of the act with minor procedural changes.?* However, the Com-
mission makes specific provision for the release of “‘exempt informa-
tion” at the discretion of the Chairman of the Commission: %

(b) The Chairman of the Commission, or his delegate, at
his discretion may make any record enumerated in paragraph
(a) of this section available for inspection when he deems
disclosure to be in the public interest, if disclosure is not
otherwise prohibited by law.

One of the more flagrant abuses of the FOI Act uncovered by the
subcommittee involved the Price Commission. In its printed form
PC-1, “Request (Report) For Price Increase For Manufacturing,
Service Industries and the Professions,” the Commission actually
solicits confidentiality from the companies who are applying for price
increages under the Eeonomic Stabilization Act of 1970. The printed
form PC-1 reads in part: %

It is requested that the information submitted herewith
be considered as confidential within the meaning of section
205 of the Economic Stabilization Act of 1970 (as amended),
Title 5, U.S. Code, 552 and Title 18, U.S. Code, section 1905.

Such solicitation of confidentiality by the Price Commission was
entirely inconsistent with the FOI Act. This language adopted by the
Price Commission in 1971 was ordered removed from subsequent
press runs of form PC~1 in August 1972 although current supplies of
the old form are still in use.

22 Title b U.8.C., sec. 552. .
23 Pt. 2000, sec. 200.20 (Pay Board regulations).

24 Pt. 311, sec. 311.5(a) (Price Commission regulations).
-25 Pt. 311, sec. 31L.6(b).

2% A copy of form PC-1 is on file in the subcommittee office.

15
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As was stressed over and over during the hearings, the exemptions
contained in subsection (b) of the act are permissive and not manda-
tory and the committee knows of no agency that has specific statutory
authority to extend blanket exemption, let alone to solicit the ex-
emption of confidentiality. It is the duty of each agency to determine
on an individual basis whether or not specific information fits the
test of confidentiality as provided in subsection (b)(4) of the FOI Act.

Moreover, it would seem that the degree of public confidence in the
integrity of the administrative processes which regulate wages and
prices under our economic stabilization program can only be earned
by actions which convince the American public that requests for in-
creases are judged in an equitable manner in the cold light of public
scerutiny—not hidden behind the closed door of blanket confidentiality
that is contrary to the law. _

Few of the departments and a%encies specified in their regulations
any limitations on action time for responding to requests brought
under the FOI Act. We have noted elsewhere in this report that the

roblem of ‘“foot-dragging’’ delays is one of the most common prob-
ems encountered.” -

In analysing the agency’s responses to the subcommittee’s ques-
tionnaire on their operations under the FOI Act, a study conducted
for the subcommittee by the Congressional Research Service (CRS) of
the Library of Congress provided a revealing picture of agency be-
havior on the matter of response delays. Assessing the case load of
FOI denials for the 1967-71 period, CRS analysts computed the aver-
age number of days required for each agency to respond to both
initial requests for information and appealed requests. According to
this study: *

These time spans ranged from an average of 8 days (Small
Business Administration) to 69 days (Federal Trade Com-
mission) for responses to initial requests and from 13 days
(Department of the Air Force) to 127 days (Department of
Labor) for responses to appeals. For those agencies listed in
the analytical chart, the average number of days taken to
respond to initial requests was 33 (for 27 agencies) ; the aver-
age number of days to respond to appeals was 50 (for 20
agencies). In terms of the average time lapse on initial re-
quests for agencies listed in the analytical chart, 11 agencies
exceeded this average; 9 agéncies exceeded this average for
time on acting on appeals. The Department of Health,

- Education, and Welfare, Interior, Justice and the Renego-
tiation Board exceeded the total average for both stages of the
administrative process. Statistically, four agencies seem to be
in no hurry to expedite requests for information under the
Freedom of Information Act.

Such delays, even for a few days or a week, can make requested in-
formation of little or no value to someone attempting to meet a dead-
line on any research project or news story where the requested infor-
mation is needed on a timely basis. We have noted elsewhere in this
report that working journalists have made little use of the FOI Act

2 See pp. 19-42 of this report.
28 The full text of the study is in the hearings, pt: 4, pp. 1333-1343; the quotation appears on p. 1337.
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because of this problem of bureaucratic delay in obtaining responses
to requests for information. Such excessive delays also can frustrate
efforts by researchers, scholars, and other types of professional writers
who seek information from their government.

Lack of Top-Level Consideration of FOI Problems

One indication of the importance of the FOI Act in terms of agency
priorities is the record keeping of the agency. In response to the sub-
‘committee’s questionnaire in the summer of 1971 regarding the ad-
ministration of the FOI Act, the Department of the Army; Navy, the
Department of Labor, the Civil Service Commission, and subunits of
the Transportation Department all indicated they could not provide
certain requested statistics because they had failed to keep any records
on these matters.?? Certain agencies frankly stated they had norecords._

RECORDKEEPING

The Library of Congress analysis noted these and other problems
concerning the quality of agency data, stating:3°

Responses to the subcommittee’s questionnaire were gen-
erally complete and detailed for most agencies, but in certain -
cases the agencies seemed to misunderstand the questions or
they provided otherwise unusable information. The Depart-
ment of Defense for example, acknowledged incomplete rec-

-ords to answer some questions. The Civil Aeronautics Board
supplied aggregate information for fiscal year 1968 only. The
Federal Highway Administration and the Federal Railroad
Adininistration reported they kept no records on Freedom of
Information Act requests.

In & number of instances details were omitted from
agency responses. The number of requests for public records
was not provided, for example, by the Department of the
Army, the Department of Health, Education, and Welfare,
the Coast Guard, the Federal Maritime Administration,
and the Civil Service Commission, though those agencies
did provide information on individual denials. Often no
initial request dates were supplied for individual cases or no
dates on appeals were given, thus making the computation
of time intervals impossible or limited to a few cases. In many
responses the titles and citations of relevant court cases were
garbled or missing. The Department of the Army, the
Department of the Navy, the Department of State, and the
Securities and Exchange Commission failed to cite appro-
priate sections of the Freedom of Information Act as a basis
for refusing information. :

The uneven quality of such data received in response to the ques-
tionnaire raises serious questions concerning the interest of some
-Federal departments and agencies in how the act is administered,
since they do not even mainfain sufficient records to evaluate their
performance under the statute.

Even details on court actions under the FOl Act were sorely
lacking. The Library of Congress analysis commented:

2 The text of ghe subcommittee questionnaire is on pp. 1334-1335 of the hearings, pt. 4.

30 Thid., p. 133
# Thid., p. 1336
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* * ¥ Frequently, the responding agencies cited court cases
which resulted from their refusals to provide materials but
they failed to provide details on the administrative procedure
which preceded judicial action. * * * ' '

The problems of administration and inadequate recordkeeping
become compounded when it is realized that the agencies do not
always keep their personnel responsible for administering the FOI
Act abreast of recent precedent-making court decisions. The Agri-
culture Department’s Assistant General Counsel, for example, told
the subcommittee: %

* * ¥ Tn the court cases the Department was involved in,
where they gave information as a result of the court cases,
a press release was then issued by the agencies informing
them of the information that was being made available and
it would be made available upon request to anyone else
and this press release is then summarized by the information
office of Mr. Gifford’s office and that is circulated to all of
the agencies, so through that they get advice as to the type
of action under court cases where the Department is a party
to the case.

Thus, personnel of the USDA handling FOI requests receive only a
summary of a press release regarding a court case involving released
documents under the FOI Act within their agency. They do not
normally have an opportunity to read the decision ir the case; they
may not even see the full press release about the case; and they are
given summaries involving only those cases in which their own
Department was a litigant. .

This problem of disseminating decisions of the courts involving
FOI Act cases among all executive branch personnel who deal with
Government information requests was discussed during the hearings
‘with then Assistant Attorney General Ralph E. Erickson, Office of
Legal Counsel, whose office is responsible for the operations of the
Freedom of Information Committee: ® ‘

Mr. Moorreap. Would it not be advisable to rewrite and
bring up to date the Attorney General’s memorandum and
establish a procedure for ongoing distribution of advisory
opinions as new case law is developed? ' .

-~ Mr. EricksoN. When 1 first became involved in freedom
of information matter(s) I looked at that book and I said,
“My God, this thing should be brought up to date.”

Since that time I have come to recognize that it may not
be quite that easy to bring it up to date, because we do have
a number of, I think, rather important questions to be an-
swered, and maybe answered in the foreseeable future. I
think it is something that should be brought up to date at
some point in time. I am not sure that this is the exact time.
I would certainly prefer to have some pronouncement by the
Supreme Court before we do this. But, I do think it 1s—it
would be helpful, and it is something that should be done in
due course. - . ‘

32 Hearings, pt. 5, p. 1594.
% Hearings, pt. 4, %. 1190.
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Chairman Moorhead went on to ask Mr. Erickson if thought had been
given to some other method of keeping agencies up to date on legal
developments under the FOI Act, such as seminars for public infor-
mation officers and lawyers having such duties.

Erickson responded:

It is one of the questions. I feel something should be,
something should be done. I have not formulated, really,
any plan as to how it might be done. I mentioned the in-
crease in our consultations, and it seems to me that that,
in and of itself, serves to inform and keep other agencies
advised. : ’

But, I certainly would not be adverse to some more con-
centrated effort, more expansive effort to keep other agencies
advised, becguse I think the law is evolving, is developing,
and certainly it would be a help. ‘

Chairman Moorhead asked if general counsels of Federal agencies
were advised when a significant court decision under the FOI Act is
rendered. Erickson said that “we have developed no automatic pro-
cedures for doing so, but that certainly would be one of the alterna-
tives to be considered.” '

Summary

It is obvious to the committee from its study of the problems of
effective administration of the FOI Aect that clearcut, easily under-
stood regulations that adhere closely to the philosophy of the public’s
right to know the business of its Government, as expressed in the law
enacted by Congress and the guidelines issued in 1967 by the Attorney
General can go a long way toward making the act truly meaningful
under our representative system of government. Yet, we have learned
that the regulations, themselves, regardless of how positive or how
precise, do not necessarily guarantee effective operation of the FOI
Act in any agency. A constructive attitude toward the act by the top
leadership of the agency and a genuine desire to make more informa-
tion available to the public are essential ingredients.

The committee believes that there are many positive actions that
can be taken at the administrative level to make the act more workable
and more effective. Such actions must, however, be considered in the
context of recommended statutory amendments. Administrative
recommendations are therefore discussed in chapter X of this report,
alongaswith the proposed objectives of amendments to the FOIL Act
itself.

34 Ibid. -
35 See pp. 83-86 of this report.
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IV. GOVERNMENT ROADBLOCKS PREVENTING EFFEC-
TIVE USE OF THE FREEDOM OF INFORMATION ACT

" During the hearings on bills which became the Freedom of Infor-
mation law, no witnesses testifying for Government agencies supported
the legislation. A few expressed approval of the people’s right to know,
but each favorable comment on the general principle was hedged by
specific objections to the legislative language proposed to enforce the
right to know. Since there was general opposition to the legislation
throughout the Federal bureaucracy, the agencies would not be ex-
pected to administer the law so that public access to public records is
-8 sinTple process.

And they have not. In the great majority of the agencies, adminis-
tration of the Freedom of Information Act has been turned over to
the lawyers and the administrators, not to the Government informa-
tion experts whose job is to inform the public.

Nearly all agencies move so slowly and carefully in responding to a
request for public records that the long delay often becomes tanta-
mount to denial.

Dozens of agencies have set up complicated procedures for request-
ing public records.

Many will respond only to repeated demands for information, filed
formally and in writing. Others require detailed identification of the
records sought, so that only those who have complete knowledge of
an agency’s filing system can identify properly the records sought.

Some agencies have harassed citizens who had the temerity to press
their demands for public records; others, when forced to provide
copies of Government documents, have given out illegible copies.®

The “Renting” of the Pentagon

Even before the Columbia Broadcasting System produced its con-
troversial exposé of the Defense Department propaganda machine—
a program titled ‘“‘The Selling of the Pentagon’—the Freedom of
Information Act was twisted almost out of shape by Defense Depart-
ment officials trying to bide the facts about the “renting” of the
Pentagon. Repeated delays and insistence on bureaucratic formalities
were almost successful in hiding from the public how much-money the
Department collects in concession payments from private companies
which have stores in the Pentagon concourse.

In 1970, Roy McGhee, a reporter for United Press International,
asked for the financial details on the leasing of store space in the
bowels of the Pentagon where thousands of employees pass daily on
their way to the bus stops inside the building. He found, after repeated
telephone calls, that the Defense Department collected almost $1
million in proceeds from private companies doing business on the

3 As an example, see hearings, pt. 4, p. 1308.
(20)
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Pentagon concourse. He said that about half of this income was turned
over to the Treasury and the rest was contributed to a Defense
Department ‘“Concessions Committee”’, which used about $250,000
of the fund to finance social clubs, dinner dances and tennis tourna-
ments for Pentagon employees.?

But he said he could not get an exact accounting of the use of such
funds, nor could he discover how much each private company was
paying the Pentagon to lease space in the concourse and sell wares to
thousands of captive customers. He asked the Department’s public
‘information office and he asked the Department’s general counsel how
much each private company was paying to lease space in the public
building, but the information was refused. McGhee testified :

That is where the instance stands. I have not pursued it fur-
ther. I do not have the time. My company did not file a
lawsuit to get the information.® ‘

McGhee wrote a news story based on the information he could
find, reporting the refusal to disclose the income from the leasing of
the Pentagon concourse space, and the University of Missouri Free-
dom of Information Center took up the battle from there. The Center -
telephoned to try to get the information and then put a formal request
in writing, threatening to go to court under the Freedom of Informa-
tion Act 1f the information was refused. The Defense Concessions Com-
mittee agreed to make public the contracts.entered into with private
companies leasing space in the Pentagon, but only if a records search
charge of $3.45 an hour was paid -for & 4-hour search job.

Since the Defense Concessions Committee was responsible for only
16 contracts, all filed in the committee’s office, the FOIf Center pointed
out that 4 hours for searching the files to find the contracts seemed an
unnecessary waste of time. In response, more. than 1 year after Mc~
Ghee first began his investigation of the ‘“renting’’ of the Pentagon,
the Defense Department Concessions Committee finally agreed to
make the information on the contracts available to anyone who came
into the committee’s Pentagon office—if given at least 1 day advance
notice. .

“Catch-22” at.the Agriculture Department

The Freedom of Information Act requires Government agencies to
make available “identifiable’” -public records, but the Attorne
General’s Memorandum explaining the new law warns that the identi-
fication requirement should not be used as a method of withholding
records. Yet some agencies make identification requirements so strict
that they must be taken to court to force cooperation.®

Harrison Wellford.of the Center for the Study of Responsive Law
asked the Department of Agriculture for research reports on the safety
of handling certain pesticides. His request was refused because the
" Government records he sought were not clearly identified.*

37 Hearings, pt. 4, p. 1291; a fact sheet provided by the Department of Defense on the operation of the
Concessions Committee, including criteria afiecting receipts and disbursements may be found in the appen-
dix of part 6 of the hearings; the fact sheet states that the division of funds by the Concessions Committee

. among (1) payments to GSA on the basis of rental square footage, (2) payments to the Pentagon Employees
Welfare and Recreation Fund, (3) investments in cafeteria property, and (4) other disposition of excess
funds is in accordance with Treasury Department, GSA, and DOD rules and regulations for receipts of
this type; see also colloguy on this case with DOD General Counsel Buzhardt, pt. 8, p. 2120.

38 Hearings, pt. 4, p. 1289.

% Bristol-Myers Co. v. Federal Trade Commission, 283 F Supp. 745; Wellford v. Hardin, 315 ¥. Supp. 768;
hearings, pt. 4, pp. 1344 to 1367. L ————— .

40 Hearings, pt. 4, p. 1253.
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Wellford then askéd for the indexes the Department maintained
so the specific files could be identified, but he was told that the indexes
Werflaﬁ it:ltera.gency memoranda and would not be made available. He
testified :

So, it was a Catch—22 situation. We were told our request
was not specific, and we were not given access to the indexes
which would have allowed us to make our request specific.!

So Wellford took his case to court and won access to the informa-
tion. He went back to the Agriculture Department, looked at the
indexes, and found that the information he sought was kept in individ-
ual pesticide folders called jackets. He was told that the jackets also
contained company confidential information and that the confidential
information had not been separated from technical information he
sought. He testified:

We requested this information 2 years before and there was
plenty of time to reorganize their filing systems so they would
not have this commingling problem. * * * The final straw
was when USDA stated that if the information were made
available, it would cost $91,840 to prepare the registration
files for public viewing. At that point we decided to try to
find other means to get the information.* ’

Secrecy Through Delay and Obfuscation

Nothing in the Freedom of Information Act requires expeditious
handling of requests for access to public records, nor would fast and
efficient response to requests be expected from agencies which uni-
formly opposed the legislation. ,

Most agencies take about a month to answer the initial request for
access to public records. They delay even longer in answering appeals
against the initial refusal, with the average time for a decision on an
administrative appeal being about 2 months.* )

Very few of the agencies make an effort to inform requestors that
they can appeal the initial decision. While the Freedom of Informa-
tion Act does not require an administrative appeal system, the neces-
sity for such a system was spelled out in the Attorney General’s
Memorandum explaining the act to the agencies.** Thus, in most
agencies the regulations state that an initial refusal may be appealed
to a top official in the agency, but the agencies seldom make a point of
its appellate procedure in the letters denying the initial request.
This may help explain the small number of administrative appeals.
Of nearly 2,200 mstances in which access to public records was
refused in the first 4 years of the act’s operation, fewer than 300
denials were appealed administratively within the agencies, and in
about 100 cases, the individual refused information went to court to
enforce the right to know.*® Agencies continued to block legitimate
pubﬁc access in some cases even after courts ordered documents made
public.

4t Hearings, pt. 4, p. 1254.

41 Hearings, pt. 4, pp. 1254-1255. This amount includes both search fees and copying casts.
4 Heartlngs, pt. 4}‘1‘)1[1. 1333-1343. -
44 Attorney General’s Memorandum, June 1967, pp. 28-29.
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Nashville Tennessean Case

The editor of the Nashville Tennessean, Mr. John Seigenthaler,
testified on one such case.* His newspaper suspected that a blind
homeowner may have been swindled on the basis of an FHA appraisal
of his property. The homeowner and, later, the newspaper asked the
Dfﬁ:,rtment of Housing and Urban Development for a copy of the
FHA appraisal, but they were refused. The Nashville Tennessean took
the case to court. The judge set a hearing in 2 weeks, but the Govern-
ment lawyers demanded the full 60 days permitted under the Federal
Rules of Civil Procedure to answer the newspaper’s request for access
to a public record.

Following the hearing, the court ordered the Government agency to
make public a copy of the FHA appraisal, but the copy turned over to
the newspaper was totally and-completely illegible.

Once more, the newspaper went to court and the judge ordered the
Government to produce a legible copy of the FHA appraisal report.
The district court did agree with the Government’s contention that it
could censor the FHA appraisal report, deleting the name of the ap-
praiser. The newspaper took that issue to the circuit court of appeals,
and once more, over the opposition and delaying tactics of the Govern-
ment agency, won a court order granting access to a legible public rec-
ord—including the identity of the FHA appraiser.”

The Longs and the Internal Revenue Service

The delays and frustrations faced by citizens trying to use the Free-
dom of Information Act are nowhere more apparent than in the at-
tempt by a Seattle, Wash., couple to get information from the Internal
Revenue Service (IRS). Among the documents requested by Philip
H. and Susan B. Long are those with simple statistical information
showing how the IRS carries out its tax collecting duties. They also
requested the blank forms which IRS agents fill out as a basis for an
annual activities report.*® After repeated trips to IRS headquarters in
Washington, D.C., and to & number of regional and field operations,
the Longs got some of the public records they requested. More of the
material was made availabfe by IRS after the Longs filed suit under
the Freedom of Information Act.

Because of the continued prodding by the Longs, IRS prepared a
dossier on the couple, listing every letter sent by them and every inter-
view they held with IRS officials. When faced with the Longs’ re-
quest for the blank IRS forms, Donald Virdin, chief of the IRS Dis-
closure Staff, testified that the agency convened 18 top officials to
discuss the disclosure problem. The top officials decided the Longs
could not have the blank forms because there were too many of them.*®

As a result of handling the Longs’ request for public records, Virdin
testified that the Treasury Department discovered some IRS docu-
ments in its public library which, he said, should not have been made
public. The documents were merely quarterly statistical reports on the
audit work of IRS, but upon the recommendation of Virdin, the IRS
disclosure expert, the reports were taken out of the public library, no
longer to be disclosed.®

4 Hearings, pt. 4, pp. 1302-1310.
47 Hearings, pt. 4, pp. 1302-1309.
4 Hearings, pt. 6, p. 2025.

4 Hearings, pt. 6, p. 2025.
L Hearlngs,' pt. 6,' p. 1994.
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Mr. Virdin’s staff of disclosure experts also prepared a digest of the
IRS experience with requests for public records under the Ireedom of
Information Act. The digest was requested by a taxpayer, but was
refused. It was classified “for national office official internal use only.”
Later the document was made public with the secrecy label removed.®

USDA Hides Meat Ihspection Reports

Another witness, attorney Peter H. Schuck of the Center for the
Study of Responsive Law, described his experience with the Agricul-
ture Department (USDA) and their “Delay-until-the-information-be- -
comes-stale’” routine, which involved efforts to obtain information on
meat inspection plants in Missouri under the Wholesome Meat Act
of 1967. He testified:

I have been engaged since mid-October (1971) in a vain
effort to gain access to three categories of information: (1)
Compliance surveys conducted by USDA with respect to the
meat inspection programs of Missouri, Nebraska, and sev-
eral other States; (2) USDA’s correspondence with State
officials concerning their findings; and (3) the surveys re-
quired by USDA to be conducted in these states and sub-
mitted to USDA as part of its compliance review program.®

By mid-December (1971), he continued, “USDA had reneged on
several oral promises to produce the information.” Schuck then filed
administrative appeals and on May 2, 1972—some 5 months after his
original request—his appeal was denied by Mr. G. R. Grange, Acting
Administrator of the Consumer and Marketing Service, despite the
fact that the Department of Justice’s Freedom of Information Com-
mittee had strongly urged USDA to make the information public.®

Schuck also testified that a Missouri State senator and a Springfield,
Mo. radio station had made similar requests to USDA for the infor-
mation about the Missouri meat inspection program and its conformity
with Federal standards and had likewise been turned down.

Several months after his testimony, Schuck filed suit against the
department under the Freedom of Information Act to obtain the
information. The case is now pending in the courts.®

Federal Communications Commission’s “Blacklist”

Mr. R. Peter Straus, publisher of Straus Editor’s Report, told the
subcommittee of its efforts to obtain permission from the Federal
Communications Commission to inspect the list of some 10,900 in-
dividuals and organizations whose names and addresses are on a so-
called blacklist. FCC claims that they possess qualifications that are
believed to require close examination in the event they apply for a
license.®

The request by Mr. Straus was denied by Mr. John M. Torbet,
Executive Director of the FCC. The “blacklist’” problem was dis-
cussed later in hearings with the FCC.

§1 Hearings, pt. 6, p. 2027.
52 Hearings, pt. 4, pp. 1261-1262. .
16:; 5‘{111550 gase was also discussed with USDA witnesses later in the hearings. See pt. 5, pp.
8 Schuck v. Butz, D.C. D.C. Docket No. 807-72.
8 Hearings, pt. 4, pp. 1284-1287; see FCC testimony, pt. 5, pp. 1789-1792 and 1810-1816.
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Philadelphia Inquirer Case

1

An urban affairs writer for the Philadelphia Inquirer, Mr. James B.
Steele, told the subcommittee of the efforts which he and his associate,
Mr. Donald L. Barlett, made to obtain information under the FOI Act
from the Department of Housing and Urban Development. The in-
formation first requested in August 1971 was the names of FHA staff
and fee appraisers connected with the appraisal of rundown houses
which were bought by real estate speculators and sold at inflated
prices, FHA-insured, to hundreds of low-income families.®® The in-
formation was needed in connection with a series of exposé articles on

“housing frauds in Philadelphia.

The information that would link specific appraisers to inflated ap-
praisals of individual dwellings was denied by Theodore Robb, HUD’s
regional administrator in September 1971. The newspaper’s appeal of
the denial to HUD Secretary George Romney was rejected .on No-
vember 11, 1971. Steele testified:. ’

In a four-page letter, he asked us to blame him for any slip-
ups that might have been made by FHA, but don’t blame the
appraisers. He said it was not relevant to criticize an em-
ployee of HUD. He wrote:

No enterprise, public or private, can expect its em-
ployees to contribute as openly and honestly to the
formulation of its policy if those employees believe
that their opinions (such as appraisals) are to be
subject to public second-guessing.”

But the official national organization of appraisers, The Society of
Real Estate Appraisers, in a letter to the subcommittee said:

This letter is for the record of the subcommittee’s present
hearings on possible Government abuses of “The Freedom of
Information Act.” It refers particularly to the recent con-
troversy over HUD’s withholding of the names of appraisers
involved in FHA 235-236-237 programs. .

We understand an intended (})ustice Department appeal of
the court decision ordering release has not been entered and
HUD has now released the names. While this settles this par-
ticular incident, the future may see similar attempts to with-

~hold information by other agencies for varying reasons. The
Society of Real Estate Appraisers is opposed to any such
Government agency action.

The function of the appraiser as related to Government is to
protect the interests of the people and the Government. There
i1s no alchemy nor mystery to the appraisal process. The
appraiser should not be cloaked in secrecy as to imply
there is. His funetion is to estimate fair market value, whach
involves just compensation of the public and the fiscally
sound operation of the Government. The steps taken to esti-
mate value involve reason and judgment. Public and Gov-
ernment must realize professionally the appraiser should be
an impartial observer. The best way to keep him that way is
to let both sides know who he is and what he’s doing.

8 1bid., p. 1204. The case is simjlar to the Nashville Tennessean case mentioned above,
& Ibid., p. 1295,

25




33

Private appraisers who do work for the Government make
no secret of 1t; indeed, they list such work proudly in their
qualifications. It is often impressive to their other clients.
It cannot do much for a Government’s image to impose
secrecy upon a subject that is being legitimately boasted
about outside that government. * * *38

The Inquirer filed suit in the U.S. district court in Philadelphia.
Oral arguments were held during December 1971 and on March 9,
1972, the court held in favor of the Inquirer and ordered the names
of the appraisers released.*®

Freedom of Information Suit Sometimes Brings Action

Washington attorney Benny L. Kass told the subcommittee that
“the mere threat of the act * * * has often released documents that
have been earlier withheld.” He said:

One specific instance 1 might cite is that for 6 months, I
was getting an absolute run-around between the Civil Aero-
nautics Board and the Federal Reserve Board. I wanted to
get 8 copy of the Civil Aeronautics Board response to the
Federal Reserve on their implementation of the Truth-in-
Lending Act. The CAB said, we have no objection, but that
is from the FRB, because we wrote it to them, and the FRB
said that we have no objection, but get it from the CAB
because they sent it to us, and finally, I went through this
run-around and filed an action under the Freedom of In-
formation Act, and about 3 days later the CAB hand-carried
this to my office, and disclaimed all knowledge of my action.
And so, I think, in some instances the filing of a suit gives
rise% to a level where somebody, at least, starts to worry about
it.

Health Hazards in Industrial Plants

The close relationship between the FOI Act and the administration
of the law affecting the health and safety of workers is illustrated by
/" the testimony of Mr. Anthony Mazzocchi of the Oil, Chemical &
Atomic Workers International Union, (OCAW) AFL-CIO.®
Mr. Mazzocchi described the problems that his union encountered
in attempts to obtain information based on inspector’s reports of
health and safety hazards under the Occupational Safety and Health
Act of 1970 (OSHA), administered in the Department of Labor. The
information problem also involves the National Institute for Occupa-
tional Safety and Health (NIOSH) of the Department -of Health,
Education, and Welfare, which conducts inplent hazard evaluations.
The union official testified: '

The one court fight in which this union has been involved
under the Freedom of Information Act centered on the same
kind of inspector’s reports that were written by OSHA’s

8 Hearings, pt. 6, p. 1910.

8 Philadelphic Newspapers v. HUD, D.C. E.D. Pa., 1971, A related class action suit involving the interests
of low-income homeowners in Philadelphia, brought by a subsequent witness, Mr. George D. Gould, an
attorney with the Community Legal Services, Inc., is deseribed in pt. 5 of the hearings, pp. 1402-1405.

80 Hearings, pt. 5, p. 1414. A similar view was expressed by another witness, Mr. Reuben B. Robertson, III,
a Washington attorney; see hearings, pt. 4, p. 1252.

¢t Hearings, pt. 5, pp. 1499-1514. Allegations by this witness were subsequently taken up with witnesses
from the Labor Department and HEW. See pt. 5, pp. 1626-1628; 1682-1684. Additional correspondence on
this matter may be found in pt. 5, pp. 1646-1654.
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predecessor, the Walsh-Healey Administration. On February
1, 1971, the U.S. District Court ruled in the case of Wecksler
et al. v. Shultz that the inspector’s reports were to be made

ublic. As late as August 1971, bigh officials of the Labor
%epartment were ignorant of the results of the case and still
denied us access that the court had granted us 6 months
earlier. Anyhow, the Wecksler case should be enough prece-
dent for OgHA. If not, we will have to go to court again.”

Mazzocchi also charged that the ‘‘trade secrets” exemption of the
FOI Act was being abused, causing serious health hazards to workers:

The last public information problem in the OSHA inspec-
tion-citation process inevitably involves trade secrets.
Under OSHA regulations, an employer can declare any part
of his manufacturing process to Ee a trade secret. Once the
declaration is made, the inspector will abide by the wishes -
of the employer. Employees are not given an opportunity to
challenge management’s contention. This kind of carte
blanche for employers will lead to arbitrary and capricious
actions. For years, the industrial water wastes inventory
was delayed because industry contended that trade secrets
would be revealed if they had to describe the nature of the
poisons being dumped into American rivers and streams. This
same position can be fostered today under OSHA. An em-
ployer can declare the toxic air contaminants inside a plant
to be a trade secret. The Labor Department will support
him as the Office of Management and Budget supported the
water polluters. Workers will never know what they are
breathing until it is much too late.®

Information in such cases is also denied to the union under the
“investigatory files” exemption of the FOI Act (552(b)(7)), according
to the OCAW union witness:

* * * The figure 40 deaths a day is very conservative because
it includes only reportable deaths from injuries, and omits
those stemming from damage which may show up years
after the onset of exposure to a substance or group of sub-
stances, _

Our inability to secure the type of information that is
lifesaving information, really, in our opinion, is just contrary
to the intent of the Freedom of Information Act, and the
Department is hanging its hat for the most part on No. 7,
investigatory files compiled for law enforcement purposes—
holding that anything occurring under the Occupational
Health and Safety Act is for investigatory and law enforce-

~ ment purposes, which means that we would be consistently
denied information, the crucial information.

Mr. Moorugeap. That was just the point I was going to
ask you. Going back to the top of page 4, you say:

“Up to this point, the public and the affected workers have
been generally denied access to this information.”

On what basis?

Is that the investigatory claim?

$2Ibid., p. 1509.
6 Tbid., pp. 1500-1510,
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Mr. Mazzoccui. Yes; that is what the Department claims,
and when information is finally divulged, sometimes it is
really too late.

You see, timeliness is also very important to the disclosure
of some information, and to disclose it at a point after the
confrontation has passed, rather than at a point when people
can do something about the particular condition, is still
frustrating the intent of the Freedom of Information Act, in
our opinion.

Mr. MooruaEaDp. In the third paragraph on page 4, you
also refer to being denied the access to various reports of
inspectors.

Is that the same exemption cited there?

Mr. Mazzoccnr. Right.®

The language of exemption (b)(7) of the FOI Act, as it has been
interpreted, thus makes 1t difficult, if not impossible, for workers in
hazardous plants to be informed about specific health or safety
problems that exist in an interim period while inspectors’ reports
are slowly making their way through the bureaucracy toward eventual
enforcement proceedings, fines, and correction action. This use of
the exemption “investigatory files compiled for law enforcement
purposes”’ in such situations involving occupational safety and
health, even the lives of millions of American workers is contrary to
sound public policy. This case and other abuses of the investigatory
filoe exemption have prompted a reexamination of the language of
subsection (b)(7), dealt with later in this report. - N

Consumers’ Stake in Freedom of Information

A graphic and timely case of the withholding of information by the
Federal Power Commission (FPC) on natural gas reserves was called
to the attention of the subcommittee in testimony by Mr. Charles F.
Wheatley, Jr., general manager and general counsel of the American
Public Gas Association.®® This information affects natural gas rate
case decisions of the FPC involving billions of dollars in higher gas
rates for many millions of consumers.

Data on natural gas reserves, compiled by a committee of the
American Gas Association (AGA), used by the FPC in making their
rate increase determination i the southern Louisiana rate case,® was
withheld from consumer-oriented groups who sought to make an inde-
pendent evaluation of the data. Stung by public and congressional
criticism of their dependence on industry-furnished gas reserves stud-
ies, the Commission in December 1971 ordered a limited check of
certain gas reserve data supplied by the American Gas Association.
The Commission, however, ordered that the date involved be kept
confidential and withheld from the public. It is in the context of this
FPC study of gas reserves that the FOI Act became an issue.

Wheatley testified:

The American Public Gas Association, American Public
Power Association, and Consumer Federation of America
filed & petition for rehearing with the Commission on Janu-

:‘sgﬂd" D. 1515. 1522
earings, pt. §, PD. 1533.
s8Tbid., p. 1523.

87 Ibid., p. 1526.
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ary 20, 1972 challenging, inter alia, the provisions for secrecy
of the National Gas Survey reserve study. In rejecting this,
the FPC relied upon the Natural Gas Act and the Freedom
of Information Act as justification for its imposition of se-
crecy of all the underlying figures reported to its agents by
the AGA and the producers. They quoted the language of

" section 8(b) of the Natural Gas Act which appears at the
top of page 9 of my statement and with respect to the Free-
dom of Information Act they quoted section 552(b) of title
5, which is also quoted at the top of page 9, and in that sec-
tion, subsection 4 which refers to trade secrets and commer-
c¢ial or financial information obtained from a person and
privileged or confidential * * * and (9) which concerns geo-
logical and geophysical information and data, including maps
concerning wells.%®

In his testimony Mr. Wheatley carefully analyzed the FPC inter-
pretations of the exemptions of the FOI Act relied on and presented
a strong case that the use of exemptions (b)(4) and (9) are not
properly claimed by FPC.%? He asserted that ‘‘the FPC appears tc
be giving a broad unwarranted interpretation to section 552(b) of the
Freedom of Information Act to bar all public inquiry into its asserted
investigation of the AGA gas reserve estimates under the National
Gas Survey. This is a matter of fundamental importance to the con-
sumers of the country * * *’’ 70

Wheatley went on to point out:- :

The survey as conducted by the FPC appears designed
merely to give the AGA industry figures a coating of respect-
ability which they do not deserve in the absence of cold hard
proof under public scrutiny. In testimony on March 2, 1972,
before the Senate Commerce Committee, Alan S. Ward,
Director of the Bureau of Competition of the Federal
Trade Commission also reported that the National Gas
Survey as now being conducted would not satisfy the
public’s and the Government’s need and right to know the
facts—he concluded in this statement: -

As with the existing AGA procedures, too much
concern about confidentiality of proprietary data
seems likely to interfere unduly with the public’s -

_and the Government’s need and right to know the
facts about our Nation’s current energy resources.

Several weeks later, FPC General Counsel Gordon Gooch vigor-
ously defended the Commission’s position in testimony before the
subcommittee, also discussing the provisions of the FPC regulations.”
Section 1.36(d) of title 18 code of Federal Regulations states that
records ‘‘not made a part of the public records by this section may be
requested in writing, accompanied by a showing in support of filed
with the Secretary and will be made available for public reference
upon good cause shown.” '

Subcommittee Chairman Moorhead and others questioned the
“good cause” requirement as being inconsistent with the intent of

8 Tbid., p. 1526, Witnesses from the FPC were subsequently questioned concerning their interpretation
of the FOI Act. See pt. 6, pp. 1951-1954.

# Ibid., pp. 1827-1623.

70 Tbid., pp. 1528.
71 Hearings, pt. 5, p. 1528.
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the FOI Act. In subsequent colloquy and in response to questioning
by Representative Wright, General Counsel Gooch stated that the
“good cause’’ language of the regulation applied to matters “‘expressly
exempt by the Freedom of Information Act.” 2

Affirmative Action Plan Information

One of the most controversial problem areas under the FOI Act
described by witnesses testifying before the subcommittee was that
involving affirmative action plans to bar discrimination by Federal
contractors. The subcommittee also received a considerable number of
letters, mostly from college and university faculty members, expressing
displeasure over the way in which the Department of Labor and the
Department of Health, Education, and Welfare was handling alleged
discriminatory complaints and the withholding -of information con-
tained in the Institution’s affirmative action plan.

Executive Order 11246, as amended, prohibits all Federal contrac-~
tors from discriminating on the basis of race, color, creed, sex, or
national origin. Hundreds of complaints alleging sex discrimination
against women by educational institutions have been filed, but
governmental handling of complaint investigations has been often
criticized.” Until the recent enactment of the Equal Employment
Opportunities Enforcement Act of 1972, there was no other legal
recourse to complainants of alleged violations of the Executive order.

The Executive order also requires that all Federal contractors,
except State and local governments, who have contracts for more than
$50,000 and who employ 50 or more people, must have a written
affirmative action plan. The plan must include a policy of commitment
to the principles of equal employment opportunity, an analysis of
the workforce with regard to the utilization of women and minorities,
goals, and timetables for correcting deficiencies and a plan of action
by which the contractor can demonstrate a good faith effort to comply.

Miss Gates described in her testimony of her organization in its
attempts to obtain detailed information contained in contractors’
affirmative action plans: ™

WEAL members have usually been unsuccessful in
" attempts to secure these plans from contractors. We suspect
that in most cases the employer has no plan and is therefore
in violation of the Executive order, although occasionally a
‘plan exists but the employer knows it will not withstand
scrutiny and so will not release it.
When plans have not been made available by the employer,
we have sought them from the Government through com-
munications with the Office of Civil Rights, Department of
Health, Education, and Welfare and with the Office of Con-
tract Compliance, Department of Labor,
We have been told that Peter Nash, when he was Solicitor
of Labor, decided that the plans were exempt under the
Freedom of Information Act because they contained trade
secrets and commercial or financial information obtained from
a person and privileged or confidential.
72 Hearings, pt. 6, pp. 1958-1959. The FPC subsequently informed the subcommittee that the “good
cause’’ language was added tosection 1.36(d) after the FOI Act was passed. They could give ‘“‘no indication’”
why this was done. See hearings, pt. 6, p. 1960.

7 See testimony of Miss Margaret Gates, Wo'man’s Equity Action League, hearings, pt. 6, pp. 2146-2149.
7 Ibigd, pp. 2147.
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She went on to outline a strong argument against the use of the
FOI Act exemptions claimed by the Labor Department, including
(b) (4) and (7). The argument against use of the FOI Act exemptions
to withhold affirmative action plan information was clearly sum-
marized in Miss Gates’ testimony:

We maintain that an affirmative action plan is a condition
of a Federal contract and as part of the contract must be as
accessible to the public as any other Government document

" not specifically exempted under the act * * *

To deny disclosure of the plans is to destroy what appears
to be the only miethod by which the Executive order can be
enforced. The compliance agencies lack the resources to do
adequate reviews and investigations and the contractors
know that their chances of losing valuable contracts are
virtually nil. Affirmative action plans are not even requested .
from the contractors unless a compliance review is anticipated
because the Government lacks the personnel necessary to
determine whether all of the programs are adequate.

If the Government does not have the resources to review
and evaluate the plans that is the more reason to permit the
public to do so.

The intention of the Department of Labor now seems
to be to make available the approved plans but to deny
access to the inadequate or uninspected proposals which are
the very ones which minorities and women could benefit most
from seeing. This practice also permits employers to conceal
the fact that they have no plan at all, which usually means
they have given no thought whatsoever to equal employment
opportunity * * *

f the affected classes know what their employer’s com-
mitment is, they can protect their own interests by monitor-
ing the implementation of the plan.

They can bring union and community pressure to bear
upon the contractor to meet his obligations. By comparing
the original plan of the confractor with an improved version
accepted by HEW they can also assess how well the Govern-
ment is negotiating on their behalf.

Of course, one cannot but suspect that these are precisely
the reasons why neither the contractor nor the Government
is willing to disclose the plans.

The Women’s Equity Action League witness concluded her state-
ment with this blunt charge:

I am asserting that the Department of Labor is unwilling
to release affirmative action programs because if it chose to
make them available it certainly could do so. The Freedom
of Information Act never forbids disclosure, but only permits
nondisclosure * * *,

I think that what is lacking is an acknowledgment on the
part of both the Government and its contractor that the
spirit of the Freedom of Information Act requires that the
public have access to the kind of information we seek.

7 Tbid., pp. 2147-2148.
7 Thid., pp. 2148-2149.
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Contractors who are making a good faith effort to correct
deficiencies in their employment patterns have nothing to
fear from disclosure. :

One compliance officer told me that an example of why
plans are considered “‘competitive’” information and shouldn’t
be made public is the case of a major city bank which pub-
lished its plan, which was a good one, and received so much
favorable publicity that it hurt its competitor’s business.

Earlier in the hearings, Labor Department Solicitor Schubert was
asked about the disclosure policies of compliance agencies under
~ Executive Order No. 11246 affecting affirmative action plans. He de-

seribed a policy review that was then underway and stated that “the
odds clearly are that we will go for broader disclosure in respect of
affirmative action programs and perhaps compliance reviews.” 7.

Questions were also raised on this subject with Mr. Manuel B.
Hiller, Assistant General Counsel, Business and Administrative Law
Division, HEW. He told the subcommittee that it was the view of
HEW’s legal counsel that “affirmative action plans are subject to
publication disclosure under the Freedom of Information Act * * * and
(they) cannot justify & refusal to make public affirmative action plans
when they are requested.” Hiller also quoted a December 22, 1971,
instruction. of HEW’s Office of Civil Rights: 7

Once the plan has been accepted and is subject to no more
negotiations it is OCR policy to release the plan to anyone
who requests it. In negotiating, staff members should notify
school authorities or Federal contractor(s) of this policy.

Thus, despite assurances from these two Departments, it appears
that many of the objections to disclosure policies in cases involving
affirmative action plans are still unresolved. There is little, if any,
opportunity for input by those employees currently affected by a plan
during the critical negotiating stages. Moreover, there is a serious
question about the time period when an affirmative action .plan is
actually considered by a Department to be actually “accepted,” so
that it would fall under the requirement of public release.

The subcommittee is continuing its study of the broad freedom of
information ramifications of this controversial problem.

Information on Employment of Women in Government

A similar problem involving the difficulties encountered by a pub-
lisher in obtaining information from governmental offices -about
Federal employment practices affecting women was described by
Mrs. Myra % Barrer of Today Publications and News Service.”

The problem of obtaining details concerning the implementation of
President Nixon'’s directive of April 21, 1971 regarding agency plans
to make greater use of women’s skills in high level governmental
positions began last September when Mr. and Mrs. Barrer wrote to
affected departments for details of these governmentel affirmative
action plans. Only a handful of Government agencies responded, and
then not until April 1972—some 7 months %&ter.so Some agencies
refused to provide the information, citing exemption (b)(5) “inter-

7 Hearings, pt. §, p. 1643.
76 Thid., p. 1688,
7 Hearings, pt. 6, pp. 2176-2179.
89 Ibid., p. 2178.
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agency or intra-agency memoranda’’ of the FOI Act. This denial was
asserted in a letter to the Barrers dated September 3, 1971, and signed
by Mr. Frederic V. Malek, Special Assistant to the President.® Of the -
63 plans requested, only 15 had been made available by April 19, 1972,
the date of Mrs. Barrer’s testimony. '

Broad Range of Government Activities Covered

The types of cases involving the Freedom of Information Act among
Federal departments and agencies who testified before the subcom-
mittee during the 14 days of hearings touched upon a broad range of
the activities of government both at home and abroad.

For example, the Interior Department presented correspondence
with individual citizens and groups that deaﬁ: with denials of informa-
tion concerning financial date on concessionaires in national parks;
deaths and disabling injuries in national parks; regulations of the Fish
and Wildlife Service; documents relative to water pollution control; a
report on a wilderness area, and the Treleaven report on the depart-
ment’s public information function, discussed elsewhere in this report.

Department of Transportation (DOT) General Counsel John W.
Barnum’s testimony discussed the so-called Garwin report on the
supersonic transport (SST), which had been the subject of consider-
able controversy over funding in the Congress and also involved a suit
under the FOl Act.® It also included such diverse areas as Coast
Guard information practices; access of the public to information con-
tained in research and development contracts; and the heavy caseload
of requests under the act involving the Federal Aviation Adminis-
tration.® )

Mr. Ronald M. Dietrich, General Counsel of the Federal Trade
Commission (FTC), described the details of its information policies
under the FOI Act as they velate to the regulatory functions of the
Commission.* His testimony described prob%ems involving the types
of proprietary data provided to the FTC by companies subject to
Cominission jurisdiction and regulations that have been established to
protect the competitive position of such companies.

An interesting listing of requests for information to the FTC which
have involved exemption (b)(4) of the FOI Act (trade secrets) was
provided for the hearing record. This list of typical cases provides a
good insight into the day-to-day types of cases which the Commission
receives under the act.? :

The Environmental Protection Agency’s (EPA) witness, general
counsel John R. Quarles, Jr., described the positive approach that
agency takes to the Freedom of Information Act: &

At the Environmental Protection Agency, we attempt to
comply with the spirit, as well as the letter, of the Freedom
of Information Act.

The philosophy of open disclosure which that act embodies
is, we believe, a necessary part of modern government. The

8 Thid., p. 2183. The term “working documents” was used in connection with (b)(5) a term that is not
even in the language of the exemption subsection of the act.

82 Hearings, pt. 4, pp. 1280-1281; 1313-1314; 1323; pt. §, pp. 1737-1751; and pt. 6, appendix,

8 Hearings, pt. 5, pp. 1761-1763. See Soucie v. David, 448 F. 3d 1067, 2 ERC 1626 (D.C. Cir. 1971).

8 Ibid., pp. 1763; 1766-1782. An affirmative step was taken by DOT in holding 4 FOI seminar in Washing-
ton on May 17, 1972 for departmental operating personnel. Experts from the Justice Department, the Civil
Service Commission, and the subcommittee staff participated in a panel discussion of FOI Act principles and
administration. The committee feels that all Federal agencies should follow DOT’s lead in holding such
seminars on the act at both the Washington and regional levels. :

8 Hearings, pt. 6, pp. 1846-1863.

8 See listing in pt. 6 of hearings, pp. 1868-1870.

87 Hearings, pt. 6, p. 1876.
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‘public will not tolerate a government that is conducted in
secret. A Federal agency that wishes to have any credibility
with the public must be frank and open in its conduct of
affairs. This is especially important for the Environmental
Protection Agency * * *, '

As a new agency, it has benefited from the experiences of many
other older departments and agencies in administering the FOI
Act and, consequently, has promulgated one of the most enlightened
and positive sets of regulations to 1mplement the act.?® Of particular
importance is EPA’s procedure involving the handling of “trade
secrets” under exemption (b)(4) of the %‘OI Act. The burden of
justification of the trade secret claim is placed on the individual
company or individual involved.®

General counsel David Maxwell, of the Department of Housing
and Urban Development (HUD), unveiled a new set of regulations
under the FOI Act, promulgated on the eve of his appearance before
the subcoramittee.”® He announced a policy change with respect to the
release of the names of appraisers involved in housing projects, dis-
cussed earlier in this report.” The difficulty of departmental implemen-
tation of basic policy at the area or regional office levels is illustrated
by the fact that several months after the assurance given by Mr.
Maxwell, similar types of information were still being denied under
the FOI Act by HUD officials outside Washington.®

The importance of providing training and indoctrination of regional
and local office ;Ilersonnel of all Federal agencies as to the intent of
the Freedom of Information Act and how it should be administered
in the public interest was stressed in a colloquy with HUD witness
Maxwell.® The decentralized administration of vast numbers of im-
portant Federal programs makes such action imperative if the FOI
Act is to be an effective instrument in safeguarding the ‘public’s
right to know.”

Testimony by Mr. Donald O. Virdin, Chief, Disclosure Staff, Office
of the Assistant Commissioner (Compliance), Internal Revenue Serv-
ice (IRS) and that of Mrs. Charlotte T. Lloyd, Assistant General
Counsel, Treasury Department covered some of the most serious cases
of bureaucratic abuses uncovered during the subcommittee’s investiga-
tion of the administration of the Freedom of Information Act.* This
subject is also dealt with earlier in this report. It should be noted that
much tax date is exempt from disclosure by law.

The list provided by IRS for the hearing record which summarizes
the types of requests received under the FOI Act since July 1967, is a
revealing insight into the impact which the act has on day-to-day
activities of a Federal agency.” Almost half of the requests to IRS
were denied. In addition, many of the requests recorded in the list
were for copies of printed handbooks or manuals available in the
public reading room, so that the denial record on substantive requests
under the act is even higher than the percentages show.

8 Thid., pp. 1894-2001,

& Thid., pp. 1878-1880. -

% Ibid., p. 1911.

1 Tbid., p. 1911. See p. 13 of this report. )

92 Staff meeting with news staff of the St. Louis Globe-Democrat and conversations with Washington
bureau staff, Gannett Newspapers. :

93 Hearings, pt. 6, p. 1931.

% Ibid., pp. 1983-2022; 2028-2027; 2030-2033. For examples see p. 23 of this report.

95 Hearings, pt. 6, p. 1995.

———
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The Department of State’s witness, Mr. William D. Blair, Jr.,
Deputy Assistant Secretary for Public Affairs, described the broad
range of activities involving international relations that are covered
by the department’s administration of the FOI Act.®

One of the few Federal agencies not providing for an appeals process
under the act, the State Department witness explained such rationale,
but indicated that “‘we are presently preparing to amend these regula-
tions to provide for an administrative appeal to a higher level within
the department from an initial denial of a request.” % Changes to
liberalize its copying fee schedule were also promised. _

Mr. Blair also discussed a case involving a request under the act
by a Cornell University professor, Mr. D. Gareth Porter, for informa-
tion concerning the list of Vietnamese landlords who rent villas, hotels,
and apartments to the U.S. AID Mission in Saigon.*® The informa-
tion was withheld under exemptions (b)(2), (3), and (6) of the FOI
Act and title 18, séction 1905 of the U.S. Code. The justification of
such action appears to the committee to be without merit, based on
the fact situation, and is typical of the types of abuses uncovered
during this investigation.

He also discussed the Passport Office “lookout list,” similar in some
respects to the FCC “blacklist’’ mentioned previously in this report,
and the rationale behind the secrecy policy attached to such com-
puterized list. The Agency for International Development’s (AID)
“watch list” of suspended or debarred importers and suppliers under
the Vietnam commodity import program was also explored as part
of the department’s information policies.?® Unlike the FCC and Pass-
port Office lists, the AID list is published quarterly.

Testimony by Mr. J. Fred Buzhardt, General Counsel of the De-
partment of Defense, and statements from witnesses from each of the
three military services covered a wide scope of activities involving
the FOI Act.1o

Each component part of the department has established its own
regulations based on the DOD policies set forth in their directive
5400.7. Each military department and defense agency has its own
procedures for handling requests under the FOI Act. The general
philosophy as expressed by Mr. Buzhardt is:

I assume that any request for a record made by a member

of the public constitutes a valid request within the purview
" of the Freedom of Information Act. :

It should not be necessary for an individual requesting a
record to cite the Freedom of Information Act before his
request is evaluated in accordance with the intentions of
Congress expressed in the act. Such a restriction would
obviously favor the sophisticated and work to the dis-
advantage of those average citizens who may have little
technical knowledge about the Freedom of Information Act,
yet are the very persons for whom the ‘right to know” is
most important.

It is, therefore, our policy to treat each request for a record
as though it was made by the most knowledgeable law firm

% Thid., pp. 2076-2081.

# Toid., p. 2078.

% Ibid., pp. 2035-2087.

® Yhid,, pp. 2096-2098.

0 Thid”, pp. 2101-2112.
w0t Ibid., p. 2107.
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in Washington, with all the proper citations and references
to Freedom of Information Act provisions and case inter-
piotations. The only requests which may be denied are those
involving records which clearly come within one of the ex-
emptions of section 552(b), title 5, U.S.C.

ven then, all officials of the Department of Defense are
instructed that a record exempted under the Freedom of
Information Act should be released whenever it is deter-
mined that no significant purpose would be served by with-
holding it. Thus, for example, many records which technically
might fall within the second exemption of the Freedom of
Information Act as “internal personnel rules or practices’”
of the department or agency, would routinely be released
on request because no significant purpose would be served
by refusing them; although the second exemption serves a
very practical purpose in excusing the Department of Defense
from publishing in the Federal Register its parking regula-
tions, for example. We would, of course, provide a copy on
request because no significant purpose would be served in
withholding it.

Mr. Buzhardt’s testimony also clarified another matter which had
been the subject of considerable confusion—the basis for use of the
legend “For official use only.” He said: 1%

* * * the marking ‘“For official use only”’ does not relie—e
an official of his responsibility to review a request for a
record for the purpose of determining whether an exemption
(under the- F(?I Act) is applicable and whether any sig-
nificant purpose will be served by denying that record to
the requester. The reviewer may discover that the legend
.was improperly applied or that the passage of time makes
it possible to release the document. .

I might add that the term “For official use only” is not
properly denominated a ‘‘classification.” There are only
three categories of security classification: “Top Secret,”
“Secret,” and ‘“Confidential,”’ and these all have to do with
the interest of the national security or foreign relations of

. the United States.

I repeat for emphasis that “For official use only” docu-
ments can be withheld from the public only when they
come within one of the express exemptions provided by the
Congress in the Freedom of Information Act, and only when
their release would be inconsistent with a significant responsi-
bility of the Department of Defense,

Since the DOD information directive did not require keeping statis-
tical records on requests received by the Department or its component
services or agencies, only the Air Force could provide the type of
data on requests under the FOI Act.!® Mr. Buzhardt noted, however,
that & February 18, 1970, memorandum from the General Counsel’s
office directed. “all components * * * {0 keep records on denials”
of information under the act.!®

102 Thid., p. 2110.
103 Sep subcommittes questionnaire analysis, op. cit., pp. 1333-1343.
1%4 Hearings, pt. 6, p. 2127.
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A colloquy with Mr. Bert Z. Goodwin, Assistant General Counsel
of the Air Force, brought out other diverse matters involving the act
such as‘the denial of Air Force Academy records dealing with honor
board hearings.!® Another colloquy with Mr. R. Kenly Webster,
Principal Deputy General Counsel of the Army, dealt with the
Army’s information policies in the handling of the case involving Lt.
Col. Anthony B. Herbert (retired).!®

Some of the best examples_of Federal Government roadblocks to
the effective operation of the Freedom of Information Act were pro-
vided in testimony by Mr. Sanford Jay Rosen and Mr. John Shattuck
of the American Civil Liberties Union (ACLU), both of whom have
had extensive experience in FOI Act litigation.!”

Among specific FOI Act cases being handled by the ACLU attor-
neys, Mr. Rosen mentioned those involving a university professor
seeking a study of Vietcong defector morale; a law review project
involving disciplinary proceedings at the U.S. Air Force Academy; a
death report being sought by a father from the Navy on the demise of
his son; and the efforts of a historian to obtain access to documents in
the National Archives that are some 30 years old.}*® It is expected
that this latter subject will be dealt with in another report.

Remedies Suggested by Witnesses To Limit Governmental
Roadblocks:

A number of significant approaches to limit governmental road-
blocks to more effective and expeditious administration.of the Freedom
of Information Act were suggested by subcommittee witnesses.

It is abundantly clear, however, that procedural changes in ad-
ministrative regulations or even amendments to the act itself will not
necessarily solve the types of abuses brought to light during the course
of these hearings. This point was effectively made in the %oreword of
the Attorney General’'s memorandum setting forth guidelines for
administration of the FOI Act 5 years ago: 1%

No review of an area as diverse and intricate as this one can
anticipate all possible points of strain or difficulty. This is
particularly true when vital and deeply held commitments in
our democratic system, such as privacy and the right to know,
inevitably impinge one against another. Law is not wholly
self-explanatory or self-executing. Its efficacy is heavily
dependent on the sound judgment and faithful execution
of those who direct and administer our agencies of Govern-
ment.

One of the key purposes of the act, reiterated in that same mem-
orandum was ‘“that there be a change in Government [information]
policy and attitude.” The committee has noted the original hostility
toward the FOI bill by the Federal bureacracy and the fact that, in
historical terms, 5 years of experience in the administration of the act
measured in these hearings is not a significant time period.

It also notes the significant efforts on the part of many Federal
agencles to comply fully with the congressional intent and the Attor-

103 Thid., pp, 2128-2131. :

106 Ibid.) p. 213L.

107 Tbid., p. 2204. Their excellent analysis of leading FOI Act court cases appears on pp. 2206-2212. The
ACLU witnessess also provided for the hearing record a numbar of suggested amendments to the FOI
Act. Hearings, pt. 6, pp. 2234-2236 .

108 Ibid., p. 2217.
18 Attorney General’s memorandum, p. iii, hearings, pt. 4, p. 1081.
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ney General’s guidelines for proper implementation of the act. It is
constrained to point out, however, that such positive implementation
and constructive efforts are spotty and are not uniform in all Federal
departments and agencies. In a number of significant instances, the
committee finds that an entrenched bureaucracy is stubbornly resist-
ing the efforts of the public to find and pry open the hidden doors
which conceal the Government’s business from its citizens. '

One of the positive suggestions presented for the subcommittee’s
consideration was contained in Recommendation No. 24 of the 1971
Administrative Conference, referred to elsewhere in this report.’*? The
specific recommendation in part B—guidelines for handling of infor-
mation requests—would place & time limit of 10 working days to
respond to an original request for information under the FOL Act,
except under certain specific situations, and that final action should
be taken within 20 working days from the date of filing an administra-
tive appeal of an agency’s denial of information.!

The 1mposition of such a reasonable time limit would substantially
speed up the handling of requests under the act and help correct one
of the most flagrant and widespread bureaucratic abuses noted in the
subcommittee’s inquiry—the stalling tactics that often cause the re-
questor of information to abandon his efforts to obtain information
because it is no longer timely for his purposes. This reform would
perhaps be most significant in the case of the news media requests
under the act, which have not been significant in number.*? The lack
of positive use of the FOI Act by newsmen and other media repre-
sentatives has been puzzling to the subcommittee and was explored .
during the testimony of newsmen and editors who had effectively
utilized the act to obtain information from government officials.’*®

Another suggested way to clear the massive governmental road-
blocks preventing more effective operation of the Freedom of Infor-
mation Act was proposed by Mr. Mitchell Rogovin, general counsel
of Common Cause. He told the subcommittee: !¢

Common Cause proposes one major amendment to the
Freedom of Information Act which it considers to be of the
utmost importance. Our proposal for a statutory annual re-
port by each agency to Congress is based on the belief that
no law can be enforced on the Federal bureaucracy without
continuous outside reinforcement of the spirit of the law.
We do not believe that you can leave the enforcement of
the Freedom of Information Act entirely to the initiative of
those few who can afford costly litigation. Litigation is the
excegtion, rather than the rule.

* * * This amendment we offer as paramount to all otheérs
because it should help create and maintain an atmosphere
conducive to a spirit of more open access to government
information. It would require continuous action of both the
executive and legislative branches in behalf of the people’s

110 See p. 55 of this report. : .

1t Hearings, pt. 4, pp. 1233-1234 for {ull text of recommendations.

112 Sep subcommittee questionnaire analysis, op. cit., pp. 133343 and remarks by Chairman Moorhead
on p. 1333. Only 90 of the more than 2,200 denials of information over tha 1967-71 period measured by the
analysis involved the media, or-about 6 percent. Of course, this does not measure the extent to which in-
formation was obtained from government officials by newsmen by expressing intent to file suit under the
FOI Act to obtain information requested.

113 See hearings, pt. 4, pp. 1278, et seq.

14 Hearings, pt. 5, pp. 1491-1492. The problem of delay by the Federal Government in responding to
complaints in court actions under the FOI Act is discussed elsewhere in this report at page 19.
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right to know. It would provide an annual forum for the
expression of and scrutiny by public opinion.

The amendment would require that every government
department, bureau, or agency submit annually to Congress
a report which would detail, item by item, the record of each
agency’s response to requests for disclosures of information
under the Freedom of Information Act. It would, in effect,
require an accounting of each and every refusal to disclose the
information requested * * *

As Common Cause has indicated, this amendment would “institu-
tionalize” the type of work of the subcommittee in preparation for
these hearings—the collection of statistical data on administration of
the act over a 4-year period, analysis of such data, investigation of
allegations of abuse of the exemptions under the act, and similar types
of oversight activities. .

Still another type of remedy is directed toward the “foot-dragging”’
government official who uses every conceivable device to delay making
mformation available under the FOI Act. The dimensions of this prob-
lem were described by Mr. William A. Dobrovir, a Washington attor-
ney who has handled a number of freedom of information cases:

The first problem is the intransigence of Government
officials. Basically, they do not believe in freedom of informa-
tion. They believe that the public’s business is their business,
and not the business of the public. Until there is a fundamental
change in the attitude on the part of Government officials, .
either by process of education, or by a process of some kind
of court sanction, I do not believe that the aet is going to be
administered. Government officials engage in delay. In one
case, in which I represented the plaintiffs and in which we
were ultimately successful, there was a 5-months’ delay in the
response to the appeal, which does nothing but add additional
delay into the process, because never have I heard of a
Government agency on appeal overturning the initial denial
of access to information.!

The administrative appeal delay, added to the delay in responding
to an original request for information, could be effectively dealt with
by a time limitation such as recommended by the Administrative
C}(T)nference and discussed esrlier. Another witness, Attorney Bernard
Fensterwald, Jr., suggested a 2-week limitation on an ori%inal request
within the agency and a 2-week limit on appeal.'® He also proposed

an additional enforcement penalty:

We might give some thought to a monetary penalty on
the agency that withholds. For example, suppose the
Defense Department wrongly withholds. IIP you charge them,
for example, $100 a day from the day that the formal request
was put in until the court finally ordered that the documents
be shown, this would be some incentive for them not to with-
hold when they should not, and too, not to drag their feet,
because every day they are dragging their feet they lose and
it is costing them $100 a day * * *V7 '

ll:; Ibid., p. 1394, Other examples of delay are found in the ACLU statement, hearings, pt. 6, pp. 2212-

116 Thid. p. 1377. A similar proposal was made by Mr. Richard Wolf, hearings, pt. 4, p. 1066.
117 Hearings, pt. 5, p. 1432.
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Other witnesses suggested that the law be amended to provide for
the award of reasonable attorney’s fees and court costs to the plaintiff
when information that is sought by an individual from a Government
agency under the FOI Act is refused and in a subsequent court case
results in a victory for the plaintiff.!!8 ‘ .

In its statement to the subcommittee, the administrative law
section. of the American Bar Association (ABA) also made such a
recommendation: *® : ‘

‘The Freedom of Information Act should be amended to
provide for the recovery of reasonable attorney’s fees and
costs by successful plaintiffs, in the discretion of the court,
in lawsuits brought under the act. At present, the substantial
expenses of litigation may well discourage many citizens from
bringing suits under the act even where the agency has clearly
withheld information wrongfully.

Another witness, Washington attorney Jacob A. Stein, suggested
a procedure similar to that under the Federal Tort Claims Act: 1*°

Denisl made at the agency level, I would suggest, must be
made within 60 days. I use the 60-day figure because many
times the information really is not available to the agency on
a good faith basis. However, in making a denial, the agency
must specify the defenses pursuant to the act, and that
specification must be made in good faith. No defense may be
raised when this matter is litigated unless such defense was
presented at the agency level. Upon hearing in court, if the
court finds that a defense raised at the agency level was not
made in good faith, the court shall award reasonable at-
torney’s fees and costs upon such finding * * *,

A more extreme approach to the governmental FOI Act roadblock
problem was discussed in the following colloquy between Representa-
tive Frank Horton and Interior Department Solicitor Mitchell
Melich.!t

Mr. Horron. Does the Department of the Interior have
any recommendations with regard to changes in the Freedom
of ='I‘nfgo%;ma.tion Act prompted by experience in working with
it . '

Mr. MzeLica. I would say to the committee that I think,
in order to have a much freer low of information, that the
act ought to be amended to have specific sections requiring
the Government to make disclosure, and I think where
the difficulty is, is that you leave that to the discretion of us
in the bureaucracy. That is where we have our difficulty and
I realize it is a difficult thing to write the kind of mandatory
regulation which I think ought to be in the act so that there
would not be any question about some of these gray areas

118 For example, see statement by Mr. Robert Ackerly, hearings, pt. 5, p. 1432; sec. 2412 of title 28 of the
United States Code presently permits the award of court costs to piaintiﬁs in civil suits against the Federal
Government in certain instances. Costs and attorney’s fees are authorized in certain civil rights cases; see
42 U.S.C. 2000(e)-5(k).

1% Hearings, pt. 5, p. 1436.

120 Thid., pt. 5, p. 1392. :

121 Tbid., pp. 1731-1732. An earlier witness, Mr. Frank M. Wozencraft, had proposed thaf agency budgets

" have line items devoted to “compliance with the FOI Act.” He argued that this would remove the most
prevalent excuse for failure to comply with the act and enable the agency to be held more strictly account-
able. See hearings, pt. 4, pp. 1073-1074.
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that we get into when we refuse the request * * * I favor
that approach,

The effective administration of the FOI Act, with all its problems,
is considered by some to be largely a matter of positive attitude or
philosophic conviction that supports the principle that the public is
entitled to know the business of its government. This point of view
was expressed by Mr. David Parson, a Chicago attorney and Chairman
of the Committee on Government Information of the Federal Bar
Association: 1 :

When the head of the agency has as his basic tenet the dis-
tribution and availability of information, then it follows that
everybody or most everybody in the agency will follow his
policy ; therefore, it does not become a problem for the lawyer,
and it does not become a problem for the public information
officer. It is only when the head of the agency does not set that
policy of distribution of information that 1t then becomes a
problem of whether we are charging too little or too much,
whether one person or another has to make that final de-
termination of what will be distributed.

So I think the crux of the matter is, as I have also seen it in
practice, is that once the heads of the agencies are aware of the
need for the public to have this information, any informa-
tion, information which does not violate the right of privacy
and national security, then all of the other problems really
melt away. :

The administrative law section of the American Bar Association
(ABA) also noted that ‘“despite general compliance with the statute
by most agencies, problems have been encountered in receiving prompt

- replies to requests for agency records.” '* The ABA statement said:

The administrative law section believes that the Freedom
of Information Act is serving a useful and necessary function
in our society, and, notwithstanding the dire predictions of
some when 1t was enacted, has proved to be a workable
statute. ’ :

The statement recommended a number of proposals to alleviate
some of the enforcement problems:

First, agencies should make a greater effort to educate
information officers and other personnel at all levels of the
government as to their obligations and responsibilities under
the Freedom of Information Act, and should encourage a
spirit of maximum disclosure of Government information
among all employees. :

Second, agencies should conform, insofar as is practicable, .
their internal regulations with the uniform regulations in
implementation of the Freedom of Information Act recom-
mended by the Administrative Conference of the United
States. (Recommendation No. 24.) The administrative law
section believes that adoption of these regulations, which
establish specific time limitations for responding to requests,

15 E%Tntgs Lo 4&?' uMi't heard t. 5, . 1435,
statements, op. cit. ngs, pt. 5, p. .
124 Thid., p. 1485. ’ TR
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require that denials be supported with specific references to
exemptions, provide for uniform fees for furnishing records,
etc., could do as much as any single measure to assure effec-
tive implementation of the Act.'” In addition, agencies should
include in their regulations in implementation of the Infor-
mation Act a provision requiring the agency to disclose
information that is technically exempt from mandatory
disclosure where there exists no legitimate purpose for with-

" holding the information. Several agencies already have such
provisions in their regulations, but the practice should be
universal.

Third, Congress should conduct periodic oversight hear-
ings, like these hearings, to assure that agencies are complying
with the act’s requirements, are attempting to bring their
regulations into line with the uniform regulations; and are
generally living up to the act’s objective of maximum dis-
closure. . )

Fourth, agencies'should maintain, insofar as is practicable,
detailed statistics concerning requests for information, and
the disposition of those requests, especially denials. At
present, it is extremely difficult to obtain any meaningful
1dea of the agencies’ compliance with the Information ‘Act.

Summary

The committee finds that the correction of some basic problems of
administrative roadblocks which hinder the fully effective operation of
the Freedom of Information Act, typical examples of which are out-
lined above, require significant amendments to the act. Some of the
general suggestions presented by witnesses to improve the effectiveness
of the act have also been described in this part of the report. Specific
legislative objectives to remedy the types of problems in the adminis-
tration of the act over the past 5 years, pinpointed by the subcom-
mittee’s investigations, studies and hearings are described later in this
report.’® Other administrative problems, such as those involving de-
fective regulations, lack of proper training in the act, overly excessive
search and copying fees for provision of information, inadequate rec-
ordkeeping, and similar matters might be properly corrected by the
type of positive action recommended later in this report.’”

128 Last year, the, Committee on Access to Government Information of the Section of Administrative Law
endorsed Recommendation No. 24 in a report to the section.

126 Sea p. 80 of this report.
127 8ee p. 83 of this.report.
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V. PUBLIC INFORMATION EXPERTS AND THE FREEDOM
OF INFORMATION ACT

One would expect that when a department or agéncy is faced with
a question whether to withhold or release a docurnent requested by a
taxpayer under the Freedom of Information Act, expert advice and
recommendations would be sought from that department’s or agency’s
chief public information officer. But this advice often is not sought
and in a number of cases the chief public information officer may even
be unaware such a question is under consideration.

There seems to be a pattern throughout Government that these
matters are handled by the General Counsel, sometimes in consulta-
tion with a policymaking official whose primary interest may be pro-
tecting the agency from criticism. A public information officer, if
asked for advice, might head off & number of such refusals by pointing
out that withholding can subject’ the agency to even more serious
criticism.

As Harold R. Lewis pointed out: 2

Information people are by the nature of their training and
in the performance of their job, more sensitive, I think, to the
generaf needs of the public than are technical and adminis-
trative people. .

They work every day with the media people, and know
better the impact of what is going to happen, either good or
bad, based on how an information situation develops.

Refusals often raise the question, justified or not, “What is the
Government trying to hide?”’ A minor matter can often take on a
sinister appearance under such circumstances. Thus, the preference
always should be toward public disclosure unless solid defensible and
compelling reasons exist otherwise. There must be no doubt they can
hold up at the bar of public opinion, as well as in court.

Decentralization Problem in USDA

The subcommittee found in its hearings that some large Govern-
ment departments and agencies are set up under a system of decentral-
ized operations which, by their organizational nature, impede the chief
public information officers in providing the type of advice that should
be immediately available and given. This is true of the Departments
of Agriculture, Interior, and Labor, for example. The following
questioning by subcommittee Chairman Moorhead of Mr. Charles W.
Bucy, Assistant General Counsel of the Department of Agriculture,
and its Director of Information, Mr. Claude W. Gifford, is illustrative
of the problem: 12

Mr. Moorueap. I would like to dsk you gentlemen if it is
not correct that the handling of information requests by the

138 Hearings, pt. 4, p. 1058.
12¢ Hearings, pt. 5, p. 1561.
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Department of Agriculture is done on what I call a very

decentralized basis? In other words, each agency head has

the final say on a request for information; 18 that correct?
Mr, Bucy. That is correct, Mr. Chairman.

This was followed later by these additional questions and answers:

Mr. MooruEAD. How many times in the 4 years under
the act did operating officials seek the advice of public infor-
mation experts before making the decision to withhold?

Mr. Bucy. We don’t have any record on that, Mr. Chair~ -
man, because there we leave it to the attorneys who service
the particular agency to answer in the first instance. Then
they come to one of the divisions that happens to be under
my supervision which coordinates and keeps all of the
people in the General Counsel’s Office advised of develop-
ments in this field, but we wouldn't have a record that would
be meaningful as to the number of times that we have been
consulted with respect to initial requests and decisions on
information.

Mr. MooruEAD. I think maybe I should have directed that
question to Mr. Gifford since it asked how many times they
asked the advice of public information experts.

Mr. Girrorp. Mr. Chairman, I haye been with the De-
partment only since June 15 last year and I am trying to
recall whether anything has come to my attention since that
time. I can’t recall anything coming to my particular atten-
tion. It could have been brought up with the Deputy Director.
I don’t know. . )

Of course, on many occasions information people within
the agencies will consult with us on matters usually having
to do, however, with expediting the release of information.
This would not relate to the question of what information is
going to be withheld, but usually relates to how we can get
something moving when the information machinery, let’s say,
is not turning as rapidly as it should.

-Labor Department Information Practices

This issue was brought up again in testimony before the subcom-
mittee by Mr. Richard F. Schubert, newly appointed solicitor of the
Department of Labor. Chairman Moorhead queried Mr. Schubert on
whether the advice of public information officers was sought on deci-
sions by other departmental officials in providing information when
requests came to t%'em. The response was: 13°

Mr. ScauBerT. There is not any requirement. My investi-
gation, primarily as a result of the discussion that we had
with your staff a week or so ago, revealed that the practice
was at best mixed and it was as a result of that finding that I
have asked my people in the Washington office of the Solici~
tor's Office to set up a procedure whereby not only publie
information officers in the Labor Department in Washington,
but also the Special Assistant to the Secretary for Press Rela-
tions be a part of any appeal process on the decision made to
deny disclosure.

190 Ibid., p. 1622.
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Mr. MooruEaD. Is that on an appeal or on the initial
request? '

Mr. ScuuBerT. On appeal. The initial decision under the
rules and regulations is made by the highest officer of the unit
in the field, as I indicated, almost invariably after discussion
with the Solicitor’s Office indicated, but there is nothing in
the procedure which wires the public information officer into
that process,

Mr. Mooraeap. Well, whether the request was to Wash-
ington or to the field and then there is a denial, then an appeal
is made, to whom does the appeal go?

Mr. ScauserT. The appesl is to the Solicitor and what I
have said to my staff was I want to be sure whenever an
a};l)peal is received that that appeal be coordinated and that
the process of determination regarding that appeal include-
the public information officer and the Special Assistant to the
Secretary.

Chairman Moorhead told Mr. Schubert earlier that staff investiga-
tion showed initial decisions to refuse information were made for the
most part at the various operative levels within the Department of
Labor and public information experts played no part in the decisions.

“Appeals are handled by the Under Secretary after seeking the
advice of the legal office,” Congressman Moorhead said. ‘“Although
the Labor Department has an extensive public information office and
the Secretary Il)ms a special assistant who is an expert in the field * * *,
none of the information people apparently are consulted at any
time in the public information process,’” ! o

Interior Department PIO Role

- The Interior Department also kept no records of requests under the

act; the public information office (P10) was not consulted in handling
such requests; and decisions on refusals were made at low administra-
tive levels. Access to information requested was granted in only 40
percent of the cases.?® .

Robert Kelly, Director of Communications for the Department of
the Interior, was asked by Congressman Conyers whether his office
has “ever been asked for advice on a refusal.” Mr. Kelly’s answer
was: “Not since I have been there, really.” 13

Federal Communications Commission Ignores PIO

Some regulatory agencies, such as the Federal Communications
Commission (FCC), ignore the public information officer. Staff studies
introduced into the record during the -hearings showed 36 percent of
the 98 requests to the FCC were refused.’ T%fe initial decisions were
made by the FCC Executive Director with the advice of the General
Counsel’s Office. The Public Information Office was never consulted,
neither in response to an initial request for information or when an
appeal was acted upon. The FCC General Counsel, in answering a
written question submitted by the subcommittee, sald bluntly: “The

131 Ibid., p. 1614.
132 Sea subcommittee nuestionnaire analysis, hearings, pt. 4, pp. 1333~1334.

132 Hearings, pt. 5, p. 1714.
134 Subcommittee questionnaire analysis, op. cit., p. 1339.
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Executive Director is not required to seek the advice of, nor does he in
practice consult with, the Public Information Officer before acting
' upon a request which raises a question of interpretation under the
Freedom of Information Act.” ¥

Selective Service System Ignores PIO

Very few information experts in our Government are at the top
administrative level where credibility is determined and even when
they are, they are sometimes not consulted. The Selective Service
System was a prime example of the latter. Although the Chief Public
Information OIfiicer is a super-grade and referred to as ‘“a member of
the top-management team,” he has played virtually little or no role in
advising on refusals to provide information to the public. Questions
confirming this brought forth an assurance from the General Counsel
that the situation would be rectified and the Chief Public Information
Officer would be consulted in the future. 2

Contrasting View of PIO Role

A somewhat different point of view was expressed by several
attorneys who have had extensive experience in Freedom of Infor-
mation matters. Mr. Frank Wozencraft, a former assistant attorney
general who participated in the drafting of the 1967 Attorney General’s
memorandum on the act, said: ¥

I did not mean to imply that only lawyers should be R
charged with releasing documents. As I said earlier, I think .
the public information officer can be very useful in a great
many situations, but a lot of times his problem is also to
have great consciousness of the image of the agency. Some-

. times 1f the image of the agency might be tarnished a little
bit by the document, he may be much more inclined to
withhold it rather than release it. _

And my thought of having a general counsel in -at the
appellate level is in case that does happen, to let us have
" someone else to whom an appeal can be directed.

The General Counsel of the Clvil Service Commission, Mr. Anthony
Mondello, who also served in the Justice Department and participated
in the drafting of the Attorney General’s memorandum, argued for
a dominant role for agency lawyers in FOI Act cases: 1%

* * * T think we should keep lawyers on the scene all of
the time because I think the lawyers in Government have -
been very helpful in persuading these operation officials
who, you know, for 20 years perhaps ran an office, owned
the files, so to speak, and have been turning down everybody
under former section 3. It has been legal counsel, I think,
who has been very instrumental in letting them realize that
day is gone, and the great benefits of the act seen in the past
4 years, I think, are a direct result of that kind of working
out with lawyers with the threat that we are going to lose it
in court, and you make the agency head resist, and nothing

13 Ibid., . 1795.
138 Hearings, pt. 6, pp. 1834-1836.

187 Hearings, pt. 4, p. 1158,
P
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could be more devastating than when the Department of
Justice Committee says to somebody that it is indefensible
and we will not take it to court. We will not defend it, and
I think that is the end of the road right there, and there are
lawyers who do that, too.

A similar question concerning the proper balance between the roles
of public information officers and legal authorities of an agency was
put to another witness, Mr. Ralph E. Erickson, then Assistant At-
torney General, Office of Legal Counsel, Department of Justice. He
responded : 13

I would feel rather clearly that if the inquiry were to
come into the public information officer, that the public
information officer should handle it to the extent that he can.

If he runs into a situation where he feels that it is some-
thing that he should not disclose or cannot disclose, for
some reason, he certainly should consult the general counsel.
I would not expect that all of these things would be formalized
within the General Counsel’s Office. That, to me, is over-
legalizing it, if you will * * *,

T am assuming that we have a responsible public informa-
tion officer that is going to be aware of the concerns, the
interests of the Department, and the interest of the public,
and the individual that may be involved in the disclosure
which could be harmful to the person about whom the dis-

. closure is being made.

And at that point in time we would expect s responsible

public information officer to check with his general counsel.

Health, Education, and Welfare Involvement of PIO

During the subcommittee’s review of the administration of the
Freedom of Information Act, Chairman Moorhead commented on
the public information role in the Department of Health, Education,
and Welfare: 14°

HEW is the only agency in which the public information
people appear to control public information.. When the FOI
Act was passed, HEW set up a special office to help admin-
ister it. This was part of HEW’s continuing effort—going on
ever since the Department was created—to gain some
semblance of coordination over the diverse agencies which
made up the Department.

HEW now has an Assistant Secretary for Pubdec Affairs, the only
agency outside of Defense and State where the information function
is raised to the top operating level. Their special FOI office operates
under him, , ’ , :

HEW listed as freedom of information requests only those requests
for information which were in writing and mentioned the FOI Act.
Requests go to program officials—that is, those running particular
programs such as health, social security, for food and drug, with which
the information is concerned. Anyone can grant information but only
the chiefs of public information can deny information.™*!

1 Ibid., p. 1196.

10 Hearings, pt. 5, p. 1857,
11 Ybid,, p. 1657.
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If the information chief proposes to deny a request, he must dis-
cuss the situation in advance with an information lawyer in the Office
of the General Counsel, the operator who wants the information
denied, and the public information adviser.

They have had a number of seminars and conferences with low level
officials on administration of the FOI Act. And they report they
rarely charge fees for search and seldom for copies.

In responding, Mr. Robert Beatty, Assistant Secretary of Public
Affairs for HEW, said, “I think a major factor in the department’s
affirmative approach to the act has been the early and continuing
involvement of public affairs professionals in its implementation.
Additionally, I think every secretary of the department since the
inception of the act to the present has vigorously supported its
intent and purpose.” 2 Mr. Beatty added that HEW has confined
its denial authority to four persons, all public affairs officials.

The HEW official said It was Congressman Moss, who determined
in 1968 that something like 18/100,000th of the entire Federal budget
is spent on the dissemination of information about what the Gov-
ernment is doing and that as much Government effort is spent to
inform 535 Congressmen as is spent to inform 210 million American
citizens. I think this is & ridiculous imbalance of this allocation of
resources and I think it is one of the reasons—and I say this in all
sincerity—that-the people, regardless of party in this counfry, are
growing increasingly disenchanted with their Government because
they know so little about what is going on or what is supposed to be
going on or what it can do.” '*

Need for Improved Public Information Capability

The problem of proper authority over information requests was
also dealt with by other witnesses, Mr. Arthur Sylvester, former
Assistant Secretary for Public Affairs, Department of Defense. He sug-
gested that the subcommittee ‘“‘consider the feasibility of requiring
each agency to identify a single person as responsible for the release
of information, someone on whom you can put your finger for the
responsibility of getting the news out. I think this would tend to
reduce buckpassing.”

Another witness, Mr. Harold R. Lewis, former Director of Informa-
tion for the Department of Agriculture observed: 1

“Typically, three types of officials would be involved in

considering an FOI request or appeal—an administrator, =~

a legal counselor, and an information officer. The informa-
tion officer’s role would chiefly be that of adviser, not de-
cisionmaker. He would have to resort to persuasion rather
than clearcut decision, and persuasion rarely carries the
weight of authority. .

As a result, some FOI decisions could be made without
adequate regard for implications of withholding action.
A central point of review, with specific authority beyond
that usually provided department officers, would obviate many

12 1pid., p. 1658.
13 Thid!, p. 1662

w4 Hearings, pt. 4, p. 1016.
us Ibid., p. 1017,
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FOI difficulties and provide for continuous review and
education. :

Mr. J. Stewart Hunter, former Associate Director of Information
for Public Services, Department of Health, Education, and Welfare,
put his finger on what is perhaps one of the basic reasons for the lack
of input by Government public information officials in agency de-
cisions involving the FOI Act. He said: ¢ :

As a member of the executive branch and as a Government
information officer, I welcomed this legislation when it was
enacted. I have been puzzled, if I may say so, at the apath
of some of my colleagues in public information who shoulg:
in conscience and as a practical matter, have become its
vigorous champions. They and the members of the press
should give you their enthusiastic approbation and support. .

More than a month later, another witness gave indication that
efforts were underway to upgrade the status of public information
officers. Mr. William L. Webb, president of the 200-member Govern-
ment Information Organization, stated that “many times where
information is denied, the information officer himself or office has
not been consulted or not been given an opportunity to make an;
input or whether or not the document should be made available.” ¥

He went on to tell the subcommittee that:

~ In some agencies the information officer is not placed in the
same professional category as, for example, a lawyer, an

" engineer, an economist, or an accountant. Yet the informa-
tion officer is charged with the somewhat awesome re-
sponsibility of serving as a bridge between the citizen and
his government.

Webb said that his organization had set up an ad hoc committee
to re(\irimr the role of the government information officer. He ob-
served.:. ™ ~ '

It is my feeling that the mission of the public information
officer not only has never been adequately defined, but is
often misunderstood. In many agencies the information
officer plays only an administrative, or housekeeping role.
Some information people are faced with a “wish you'd go
away’’ syndrome. They feel that their agencies would
really prefer not to have any information officer at all, and
sometimes try, budget-wise and personnel-wise to come as
close to this goal as possible.

Public Information Role Requires Upgrading

A more clearly defined role for public information personnel in
the Federal Government and a general uplifting of their status
within the bureaucracy are long overdue. Not only could such steps
have significant impact on more conscientious administration of
the Freedom of Information Act—both the letter and spirit of the

18 Thid., p. 1021, ) '
" Hearfngs, pt. 8, p. 2157. A discussion of the problems of a é)ublic information officer in getting news
across to the media is contained in a colloguy with Mr, Leonard Weinles of the FCC in pt. 5 of the hear-

ings, pp. 1802-1803; 1808-1810.
s Ibid., p. 2157.
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law—but it would also give proper recognition to the legitimate and
increasingly necessary role of public information officers as ‘‘the
bridge’’ between faceless government and its citizens.

This committee recognizes the increasing dangers of impersonal
government by computers and the adverse effect it can have as a
dehumanizing force in our increasingly complex and interdependent
society. It also recognizes that Federal programs have been expanded
into virtually every facet of human endeavor and their administration
has been greatly decentralized to the community level. There is,
therefore, an even greater need to relate such programs to individual
citizens and groups through efficient, skilled, nonpartisan public
information specialists. Otherwise, it will be difficult for many Ameri-
cans to benefit fully from the programs created and funded by the
Federal Government. ‘

A Question of Legitimacy—Seétidon 3107 of Title 5, United States
. - Lode

One of the most frequently cited inconsistencies in Federal law that
affects the role of public information officials is section 3107 of title 5,
United States Code:

Appropriated funds may not be used to pay a publicity
expert unless specifically appropriated for that purpose.

The prohibition was written into an October 22, 1913, law dealing
with the Interstate Commerce Commission and has remained on the
statute books ever since, despite the vastly different role that “pub-
licity,” public information, or public relations plays in our modern
industrial society. Also, our governmental structure and programs
over the past 60 years have been drastically changed but the law has
remained the same.

Mr. William L. Webb, president of the Government Information
Organization, said in his statement to the subcommittee.®

The Freedom of Information Act, when laid side by side
with section 3107 of title 5 of the United States Code,
creates a state of schizophrenia in the minds of many govern-
ment public information employees * * *, Many government
public information officers feel they are caught in the cross-
currents of these two statutory directives, and that the

_public is the real loser. The Freedom of Information law
clearly orders the Government to recognize the public’s right
to know what its Government is doing. Obviously there
must be an effective and free flow of information from the
Government to the public if we are to comply with this
mandate. But the machinery to accomplish this obligation
takes personnel and money, and section 3107 can be con-
strued as outlawing funds and people for such purposes.
11 Hearings, pt. 6, pp. 2156-2156. An analysis of President Nixon’s Nov. 6, 1970, memorandum directing
a vurtailment of “public relations’ activities by Federal agencies may be found in pt. 6 of the hearings, pp.
2159-2167, The July 24, 1971, National Journal article by Dom Bonafede is entitled “White House Report—
Agencies Resist Nixon Directive To Cut Back Spending on Public Relations.” The subcommittee has been
;eﬁgularly monitoring agency reports to OMB as required by the directive to determine the effect of cuts on

‘ective administration of the FOI Act. For a history of the 1913 rider, see article by Mr. Joseph S. Rosapepe,
hearings, pt. 6, pp. 2170-2175.
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He added:

I doubt that you will find any job descriptions in the
public information service which define the incumbent as a
publicity expert * * *. Some information people, I am told,
are quietly disguised as administrative or special assistants
and they reside in innocuous places, such as personnel or
budget offices.

Whatever label we bear, and we are called many things,
our basic function and primary reason for existence is the
dissemination of information to the public. We would appreci-
ate some assurance from this subcommittee that we are not
violating section 3107 of title 5 of the United States Code,
and, thus, become instant criminals every time we dissemi-
nate information to the public, as we are required to do under
provisions of the Freedom of Information law.

This point was also made in earlier testimony by Mr. Robert O.
Beatty, Assistant Secretary of Public Affairs, Department of Health,
Education, and Welfare. Beatty told the subcommittee.!*

* * * Without going into detsils of the damage that
perhaps the law has done, even though it was well intentioned
as a constraint on flackery in Government, I will say I think
it has not prevented abuses that it was intended to prevent

" and has, at times, driven legitimate public affairs people

“underground, so to speak, because it does reflect an attitude
on the part of Congress that public affairs, public information,
public relations are somehow not quite legitimate functions
of Government.

Beatty urged that the ancient (1913) provision contained in section
3107 be superseded so as to “legitimatize public affairs as a -valid
function of Government, clearly defining its functions and responsi-
bilities across the board.” !5 ]}:{e'also suggested as other ways to
upgrade the status of Government public information: 162

. In summary, what this country needs is more information

about its Government—and more resources allocated to the
task, not less, One way to achieve this would be to: .

Establish an sassistant secretary for public affairs in
-every executive department; ,

Supersede the 1913 law which places the role of public
affairs personnel in Government in doubt;

Require accountability to the Cabinet level and to
Congress for public affairs planning, performance and
budgeting; :

Investigate, with a view of legislative or administra-
tive action to correct, the morass of bureaucratic con-
straints to the production of effective Governmental
communications. :

I urge the House Subcommittee on Government Informa-
tion to take a hard look at these things, Mr. Chairman.

10 Hearlngs, pt. 5, p. 1661.
131 Tbid., p. 1661.
182 Ibid.; p. 1667.
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Finally, I'd be the first to admit that like any other func-
tion of Government, resources (e.g., people and tax dollars)
applied to public affairs are subject to abuse or misuse. The
best safeguard against that happening is to give the func-
tion sufficient authority and the resources to develop the
professionalism that transcends political expediency. To
the extent that it happens, the public will be better served
and what the people have a need and right to know about
their Government will no longer be an issue.

While the committee does not concede that the provision contained
in section 3107 represents any serious conflict with the responsibility
of Federal agencies to adhere fully to the provisions of the Freedom
of Information Act, it does recognize the psychological effect it has on
many Government public information oﬂgcials that contributes to an
overall downgrading of status and professionalism of this vital func-
tion of modern government. '

Despite the fact that this restrictive language of section 3107 is
already included in title 5 of the U.S. Code, the similar language con-
tinues to be added to the “general provisions’” section of several
appropriations bills each year as a limitation on the appropriations -
made for these departments and agencies.- .
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VI. THE HIGH COST OF INFORMATION

One of the related perplexing problems of individual citizens in
obtaining information from Federal agencies has been the matter of
fees charged for search and copying of material to be made available
under the Freedom of Information Act.

Section 552(a)(3) provides, in part:

Except with respect to the records made available under
paragraphs (1) and (2) of this subsection, each agency, or-
request for identifiable records made in accordance with
published rules stating the time, place, fees to the extent
authorized by statute, and procedure to be followed, shall
make the records promptly available to any person * *

This language and referénces in the legislative history make it clear
that Congress intended that ‘‘search and copying fees” authorized
under existing statutes could be charged for records made available
under the act.!™

Guidelines set forth in the Attorney General’s Memorandum further
emphasize this point: 1

The provision authorizing agencies to require payment of
a fee with each request for records under subsection (c)
makes it clear that the services performed by all agencies
under the act are to be self-sustaining in accordance with
the Government’s policy on user charges * * *

The law (5 U.S. é) [1964 Ed.] 140) referred to in the House
Report as directing Federal agencies to charge a fee for any
direct or indiract services such as providing reports and
documents provides the statutory foundation of the user
charges program * * *

The statute further authorizes the head of each agency to
-establish any fee, pnce, or charge which he determines to be
“fair and equitable’’ taking into consideration direct and in-
direct cost to the Government, value to the recipient, public
policy or interest served, and other pertinent facts * * *.

User Charges

User charges policy for Federal agencies is contained in Office of
Management and Budget Circular No. A-25 “User Charges.” ™ The
circular provides that “where a service (or privilege) provides special
benefits to an identifiable recipient above and beyond those which
accrue to the public at large, a charge should be imposed to recover
the full cost to the Federal Government of rendering that service.’

153 H, Rept. No. 1497, Sch Cong., 2d sess., p. 9.
18 Pp. 25-27. Reference to subsec. () are to the precodification verslon as contained in Public Law 89-487;
present reference is subsee. (3) of Public Law 90-23 (6 U.S.C. 552(a) (:?)) The refererice to the user charges

statute (cited above) (6 U.S.C. 146) has been codified as 5 U.8.C.
188 Issued Sept. 23, 1969 (revised October 22, 1963). -
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The circular provides some broad guidelines to be used in (1) deter~
mining the costs to be recovered, (2) establishing appropriate fees,
and (3) providing for the disposition of receipts from the collection
of fees and charges. .

The Attorney General’s memorandum further observes:

It is evident from the provisions of the user charges statute,
the Bureau of the Budget circular, and the legislative history
of the act that the enactment does not contemplate - that
agencies shall spend time searching records and producing
for examination everything a member of the public requests
under subsection (¢) (now subsection (a)(3)) and then
charge him only for reproducing the copies he decides to buy.
Instead, an appropriate fee should be required for searching
as distinguished from a fee for copying. Such fees should
include indirect costs, such as the cost to the agency of the
services of the Government employee who searches for,
reproduces, certifies, or authenticates in some manner copies

. of requested documents. Extensive searches should not be
undertaken until the applicant has paid (or has provided
sufficient, assurance that he will pay) whatever fee is deter-
mined to be appropriate.

* * * Charging fees may also discourage frivolous request,
especially for large quantities of records the production of
which would uselessly occupy agency personnel to the det-
riment of the performance of other agency functions as well
as its service in filling legitimate requests for records. ‘

- This committee’s 1968 committee print containing a staff compi-
lation and analysis noted that after 1 year of operation the problem
of fees was already apparent: '

Another aspect of the law which could be used to block,
rather than facilitate access, is the reference to fees (to the
extent authorized by statute) to recover the costs of clerical
handling of information requests. The intent of the law was
to make information available to the public, yet some
3ge1;cies have raised possible financial barriers using the fee

evice. . /

The analysis went on to cite the wide disparity of fees provided for
in various agency regulations and the lack of any uniform standards.
It stated further:

_ Although the Freedom of Information Act does not address
itself to the possibility that request for information may be
considered frivolous by the agencies, the Attorney General’s

166

memorandum states: ‘Charging fees may also discourage .

frivolous requests . . .’ In view of the wide range of applica-
tion and search fees, it appears that there is no agreement on
the use of fees to discourage ‘frivolous requests,’ although
spokesmen for several agencies concede that this is the reason
for some of their charges. Neither in the law nor in the-
Attorney General’s memorandum is there a definition of
‘frivolous’ or a suggestion for the establishment of adminis-

18 Pp, 28-27.
7 Ibid., p. 6. See footnote 12.

54



62

trative machinery to determine if a request is ‘frivolous,’
thus some agencies have abrogated to themselves more
power in the handling of public information than the law
intended. :

During the subcommittee hearings, considerable attention was de-
voted to a discussion of fee schedules of various Federal agencies and
the extent to which such search and copying fees were being used to
deny information that Congress intended to be made available to
the public upon request under the act. Executive branch witnesses
were also requested to supply information on the amount of fees
collected under the act during the previous fiscal year.’®

Administrative Conference—Recommendation No. 24

Valuable insights into the scope of this problem of administrative:
problems and fees were furnished by Mr. Roger C. Cramton, Chairman
of the Administrative Conference of the United States, during his
testimony on March 14, 1972.1° The Conference had undertaken
some 2 years ago a detailed study of the implementation of the
Freedom of Information Act and in May 1971 had adopted Conference
Recommendation No. 24, entitled “Principles and Guidelines for
Implementation of the Freedom of Information Act.” The recom-
mendations have been transmitted to all Federal departments and
agencies and, while not binding upen them, should receive most
serious consideration because of the prestigious makeup of the
Conference.

Among the important recommendations of the Conference were
those set forth in “Part A, General Principles’: 1%

" (1) A restrictive interpretation of the exemptions authoriz-
ing non-disclosure;

(2) Full assistance and timely action on public request for
information;

(8) Disclosure to the fullest extent possible of all but exempt
parts of documents;

(4) Specification of reasons when requests for information
are denied, together with a statement as to how the denial
may be appealed and to whom; and, finally,

(5) Mimimmum fees for providing information, which
should be waived when it is in the public interest to do so.

Part B of Recommendation No. 24 provides that each agency
should adopt procedural rules to effectuate the above principles and
details guidelines as a model for the kinds of procedures that are appro-
priate for such purpose. .

Part C of the recommendation calls upon each agency to establish
a fair and equitable fee schedule relating to the provision of informa-
tion. It also proposes that a committee of representatives from the
Office of Management and Budget (OMB), the Justice Department,

158 For examples of response, see hearings, pt. 5, pp. 1595, 1625, 1679, 1713, 1763. See hearings, pt. 6, appendix
for a listing by agency; see also p. 58 of this report. .

1% Hearings, pt. 4, pp. 1219-1251. The Administrative Conference of the United States, a permanent,
independent Federal agency, is engaged in the improvement of the procedures of Federal departments
and agencies. The objective of the Conference is to assist agencies in the more effective performance of their

functiens while providing greater fairness and expedition to participants and lower costs to taxpayers.
160 Ibid., p. 1221
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and the General Services Administration (GSA) should establish
criteria for determining what are “fair and equitable fees.”
Conference Chairman Cramton told the subcommittee: '

Recommendation 24 was communicated to all Federal
agencies. They were asked to consider it seriously. They were
also ‘asked to respond to us by a given date as to the extent
to which they had taken action pursuant to it and what
further plans they had for such action. We have now re-
ceived comments from all but a handful of Federal agencies.

Looking first to the five general principles of the recom-
mendation, the record of compliance revealed by these agency
responses is good. This assumes, of course, that compliance
means a statement of intention to adhere to these principles
in practice as distinguished from merely having them publicly
stated in regulations. On this basis, we have rated about 25
agencies as In substantial compliance with the policies of the
recommendation, and 11 agencies in partial agreement, with
further study underway.

Mr. Cramton went on to point out, however, that with respect to
“compliance with the major specific proposals of the guidelines, the
record becomes more checkered.”

The Office of Legal Counsel, Department of Justice, took the
initiative in calling a meeting of the interagency committee recom-
mended in part C. The OMB and the GSA jomned Justice in the inter-
agency committee study of fee schedules and the following conclusions
were reached : 162 '

(1) Fee schedules for routine reproduction or photocopying
of documents are often too high;

(2) Charges for time spent in routine search or in monitoring

- reproduction should be at a clerical rate;

(3) Considerable flexibility is necessary with respect to fees
for nonroutine compilations and reproductions of files
where searches may require use of professional, op-
erating, or management personnel. This last problem
is particularly acute because to charge actual costs
would often result in a prohibitively high fee, thus
frustrating the primary intent of the Freedom of In-
formation: Act.

OMB Director George P. Shultz stated in a letter to Chairms‘m‘
Moorhead dated March 6, 1972: 1%

OMB joined with Justice and GSA to establish a com-
mittee as recommended in part C of the Conference’s Recom-
mendation No. 24. The committee concluded that fees
charged by agencies were lacking in uniformity and in some
cases appeared to be excessive, and recommended that these
matters be brought to agency attention. Action to give

181 Ibid., p. 1222; see pp. 1232-1235 for text of Reeom.mendétion No. 24; the staff work was done by Prof.
Donald A. Giannells, Professor of Law, Villanova Law School; see p. 55 of this report for additional
discussion of Recommendation No. 24. The new head of the Office of Legal Counselis Mr. Roger C. Cramton
who, as Chairman of the Administrative Conference of the United States, testified before the subcommit-
tee on Recommendation No. 24 to improve the administration of the FOI Act. e o

162 Thid., p. 1223, A
163 The text of OMB Director Shultz, memorandum appears at pp. 1231-1232 of pt. 4 of 't_hé"hearin_gs.
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effect to this recommendation of the interagency committee
is now in process, and I will be pleased to make a further
report when that action is completed. '

Subsequent to the issuance of Recommendation No. 24 by the
Administrative Conference, Chairman Moorhead requested the
General Accounting Office (GAO) in a letter dated July 19, 1971, to
investigate the appropriateness of fees charged by Federal agencies
for searching and copying. Several meetings between the subcom-
mittee staff and GAO mvestigators resulted 1 inquiries to the inter-
agency committee established by Justice, OMB, and GSA as to
progress being made on their study, so as to avoid unnecessary dupli-
cation of effort by GAO. Conclusions of the interagency committee
as stated above were duly referred to OMB because of its overall
Il;?sp?sibﬂityvfor the administration of user charges through Circular

0. A-25. .

'On May 5, 1972, Chairman Moorhead was advised by letter from
Mr. William L. Gifford, Special Assistant to the President, that a
memorandum, dated May 2, 1972, had been sent to the heads of all
executive departments and agencies “asking that they initiate a
- review of their agencies’ charges for search, reproduction, and certifi-
cation of records. The purpose of this review is to determine whether
some reductions of current charges could be made while continuing
to cover the costs of providing the service. The memorandum em-
phasizes that fees should not be set at an excessive level for the purpose
of deterring requests for copies of records.” 1* :

Mr. Cramton summarized the findings of the Administrative Con
ference’s survey of agency fee schedules in his testimony: 1 ’

; Almost every agency has a rule which calls for charging
ees. S

Almost every agency has a rule permitting the waiver of any
‘charge in appropriate cases and most make no charge where
costs would be $1 or less * * *, ’

Several agencies have a mandatory minimum charge for
handling 'm?ormation requests whether any documents are
provided or not. But mandatory fees are often not charged
even when applicable * * *,

Copying charges vary-widely, from 5 cents per page at Agri-
culture to perhaps as high as $1 per page at the Selective
Service System. A charge of 25 cents per page is most
common, '

Clerical research charges vary widely, from a low of $3
per hour at the Veterans’ Administration to as much as $7
per hour at the Renegotiation Board.

The committee is concerned over the real possibility that search
fees and copying charges may be used by an agency to effectively
deny for exemption under subsection (b) of the act. As Chairman
Moorhead pointed out during the hearings, many agencies have cir-.
ecumvented the copying cost problem by leasing copying facilities to
private companies who charge the public for the services. Such

184 Hearings, pt. .4, Pp. 12231224,

165 Thid., p. 1218. A table showing typical agency fees for the production of documents compiled by the
Conference appears at p. 1246.
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chtu'%es—wh.ich obviously include a profit margin for the company—
are also a matter of concern to this subcommittee.'®

Fee Problems Under Freedom of Informatioq Act

- Several witnesses detailed their experiences with Federal agencies
on the fee problem. ' , '

Reuben B. Robertson, ITI, an attorney with the Center for the Study
of Responsive Law, testified:

My own view is that the search fee should be eliminated
entirely, because it is essentially inconsistent with the basic
provision of the Freedom of Information Act that the
Government should properly index and file and maintain its
records. v :

The only reason that a search fee would be necessary is

- that there is no index in the agency of what information is

available and where it is located. Very few, if any, agencies -
have gone.to any kind of automatic data processing. Very few
have comprehensive resources where you can go and find out
what is available, and how you can get it, and whom you are
supposed to ask. ‘
" One particular incident, which demonstrates the inten-
tional harassment aspect, occurred when one of the students
working under me in a study of air safety asked an official at
the Federal Aviation Administration for the names of the
26 inspectors who reported directly to him. He was charged
a search fee for that information. That is typical of what can
happen. ‘

Mr. Harrison Wellford, also with the Center for the Study of Re-
sponsive Law, described to the subcommittee a case involving & scien-,
tist teaching at the University of Georgia who requested information
on pesticides from the Department of Agriculture (USDA) and was
asked to give some assurance ‘“‘that he could pay &t least a fee of $100
before they would go to the trouble of making the search.” '*

He went on to detail a personal case with the Department of Agri-
culture, also involving pesticide information, in which the “USDA
stated that if the information were made available, it would cost
$91,840 to prepare the registration files for public viewing.” 1%

Still another witness, Mr. Bertram Gottlieb of the Transportation
Institute, told the subcommittee of his efforts to obtain information
from the Maritime Administration on all ships that had been pur-
chased by American operators from the U.S. Government under the
Ship Sales Act of 1946 and the amounts of operating differential
subsidies eaeh received from public funds.'®® His request was turned
down as being “too broad,” whereupon he submitted the names of
each of the ships, obtained from another source. The Maritime Ad-
ministration then quoted a minimum fee of $8 an hour for its personnel
to produce the subsidy information requested, working on weekends,
or a total minimum fee of some $12,000. Mr. Gottlieb testified that
after - “considerable dickering”, he received permission to employ

16 Thid., p. 1252.
16 Tbid., p. 1253

185 Tbid., p. 1256. This matter was discussed by a USDA witness, see hearings, pt. 5, p. 1559 and 1595.
1 Ibid., p. 1270-1271.

58



66

some university students to review the agency records and in this
way finally obtained the date-he was seeking.

"The imposition of fees by agencies for searching and copying infor-
mation sought under the provisions of the FOI Act is further compli-
cated by the agency’s administrative costs. Chairman Moorhead
pointed out: 7 .

Although the authority to impose fees was designed to off-
set the cost of the Government for the provision of requested
information, it is questionable whether this intent is effec-
tively being carried out. One regulatory agency did a
statistical study of this problem. About 34,000 items for
which a fee could have been charged were handled during
the fiscal year in question. The fees collected would have
amounted to about $17,000. However, some 11,000 bills
would have been mailed to collect those fees. Since it costs
this agency $1.60 to send out a bill, the cost of billing would
have been about $17,600—or about $600 more than the
amount they could have collected. At last word, the agency
is still pondering the problem. '

During the hearings, departmental and agency witnesses were
asked to furnish statistics on the amount of fees collected during
fiscal year 1971 for search and reproduction of records made available
under the FOI Act. Some departments, such as Defense and Trans-
portation, said that they kept no such records; others provided esti-
mates. The total fees collected by the 10 responding agencies that kept
records was $345,955.17

170 Tbid., p. 1218. The agency referred to is Federal Power Commission.
171 See hearings, pt. 6, appendix for a listing by agency.
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VIL. PUBLIC INFORMATION VERSUS PUBLICITY

It is axiomatic that the requirement for Government agencies to
inform the public about their activities can result in propaganda.
The line between ‘‘public information,” ‘“publicity or public relations,”
and ‘“‘propaganda’ is fine indeed and, like beauty, is often in the eye
of the beholder. -

Mr. Robert Q. Beatty, HEW’s Assistant Secretary for Public
Affairs; testified: 72

Genersally, in government, public information is “‘good”
and public relations is ‘“bad,” because it’s supposed to
connote some sort of self-serving propaganda effort for the
perpetuation of bureaucrats or politicians.

As discussed elsewhere in this report, Beatty preferred the term
“public affairs,” and urged repeal of the 1913 statute which prohibits
the use of appropriated funds to pay a ‘‘publicity expert.” ' Such
action is necessary to help legitimatize essential Government informa-
tion activities anlzto raise the role of public information personnel to a
higher level of professionalism and status within the agency to enable
them to fully participate in effectively administering the Freedom of
Information Act. -

Warnings against press agentry or image making by Federal agencies
apply equally to those which seem to be administering the FOI Act
properly, as well as to those agencies which have made few changes in
their public information policies and practices since the new law took
effect. Examples are apparent in the old line agencies like the Depart-
ment of the Interior and in new agencies such as the Environmental
Protection Agency (EPA), established after the enactment of the

FOI Act. .
The Image of EPA

“A Federal agency that wishes to have credibility with the public
must be frank and open in its conduct of affairs,” John R. Quarles, Jr.,
general counsel of EPA, testified about his agency’s implementation
of the Freedom of Information Act.* _

EPA witnesses also testified that final authority on refusals of access
to public records rests with the agency’s public affairs officers and that
other provisions of the act are administered to speed the disclosure of
information. For instance, tight limits are applied to the time EPA
officials may take to make disclosure decisions, and fees for search and
copying public records often are waived. Such forward-looking pro-
visions for public access to EPA information can, however, be nullified
when information activities become publicity-seeking devices.

Shortly after testifying to EPA’s steadfast commitment to a proper
Government information program the agency selected two New York

172 Hearings, pt. 5, p. 1666.

173 For a discussion of this aspect of public information’s role in Government, see pp. 49 and 50 of thisreport.
174 Hearings, pt. 6, p. 1876.
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City agencies to develop plans to advertise the work of EPA. Both
agencies were to develop comprehensive advertising plans to cover,
among other things, “the image of EPA projected through advertis-
ing.” ' One of the image-making companies was to concentrate on
advertising strategy for mner city programs. The other company was
to worry about the EPA’s image in.the rest of the nation.

_~ The agency selected to handle the overall EPA ‘4mage problem”
is Geer, DuBois & Co. of New York City; the agency selected for an
“inner-cli\t/sly image-making plan” is John F. Small, Inc., of New
York’s Madison Avenue. Both agencies were directed to make sure
their employees working on the project were thoroughly familiar with
EPA’s mission and the environmental problems it is supposed to
help solve—details which the EPA’s full-time public information
staff would not have to spend time learning.

The price EPA paid the advertising agencies to find out EPA’s
mission and develop an advertising program to sell EPA to the public
was $101,535. The contracts were of an open-end nature, with wage
rates pegged on an hourly-basis for 22 employees specifically named
in the contracts. The contracts call for the hourly rates to be paid
“for the duration of this agreement,” which is to be 1 year from the
. date the contracts are signed.!™ ‘

For John F. Small, Inc., the hourly wages range from $50 an hour
for Small himself and two of his top associates down to $25 an hour
~ for a print production supervisor. For Geer, DuBois & Co., Inc., the
hourly wages range from $50 an hour for Peter Geer and $40 an hour
for his executive vice president, down to $16 an hour for a production
and traffic operator. v

The Interior Department’s Publicity Program

The Department of the -Interior confuses ‘‘image-making” with
“public information” on a slightly smaller scale than EPA. The agency
paid $121 a day to a political publicity man to recommend improve-
ments in Interior’s public information practices and then decided that
Kle public information report was not a public record under the FOI

ct.

Harry Treleaven, who worked in President Nixon’s successful 1968
campaign and was a leading character in the book ‘“The Selling of the
President, 1968,” prepared a report to Interior Secretary Rogers C. B.
Morton on the information and public relations activities of the
Department.'”

The 85-page report was presented in April 1971. It included 18
pages of general observations and recommendations with the remain-
der covering in slightly more detail the information activities of the
Department’s 11 divisions.'?®

Ward Sinclair, a reporter for the Louisville Courier-Journal, asked
for co¥ies of the Treleaven report but was refused. He appealed the
refusal under the Freedom of Information Act but was again refused.
Mr. Mitchell Melich, Solicitor of the Department of Interior, argued

178 For details of these contracts see hearing-s, pt. 6, appendix.
17¢ Thid.

177 This case Is discussed at length in the hearings; see pt. 4, pp. 1280-1281 and also pt. 5, pp. 1743-1751.
An article by columnist Jack Anderson, revealing portions of the Treleaven report appears on pp. 1740-
1741 of the hearings. o

178 This 18-page portion of the report may be found on p. 1744 of pt. 5 of the hearings.
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that the Treleaven report, designed to improve the Department’s
publicity practices was an ‘‘internal document” and exempt from
public scrutiny under section (b)(5) of the Freedom of Information
Act. He also testified: 7* :

Just as important was the fact that disclosure would
result in an unnecessary invasion of the personal privacy
of those department employees named in the report.

The Department had sent the Treleaven report to a number of
Members of Congress and also made it available to the Foreign
Operations and Goverment Information Subcommittee. Chairman

oorhead sent the subcommittee copy of the report back to the
Department, pointing out that only the last sections named Interior
Department employees and suggesting that the general comments and
recommendations in the first 18 pages of the Treleaven report be made
available for the subcommittee’s public record.!®

The Department reluctantly agreed to make public the first 18
pages of the report except for a single paragraph which, Solicitor
Melich argued, contained ‘‘references to named individuals, the dis-
closure of which could prove an unwarranted embarrassment to those
individuals.” In spite of the fact that the FOI Act permits withholding
under the privacy claim only if the information would constitute a
“clearly unwarranted invasion of personal privacy”, Solicitor Melich
argued; 1®

When the Secretary sought the advice and counsel of Mr.
‘Treleaven a confidential relationship was established. Dis-
closure of Mr. Treleaven’s views with respect to a particular
individual could result in personal embarrassment without
serving any useful purpose.

The University of Missouri Freedom of Information Center for-
mally asked for access to the first 18 pages of the Treleaven Report,
including the. single censored paragraph. Apparently, investigators
for the center had access to the censored section—a section which had
been included in the document given to many Members of Congress
and circulated in the Interior Department. When the center appealed
to Secretary of the Interior Rogers C. B. Morton to lift the censorship
of the offending paragraph, the center identified the employee who
might be embarrassed by identification.®?

Harry Treleaven’s censored paragraph had recommended that the
Department’s publicity practitioners should make greater use of Secre-
tary Morton on telévision, gettin%qhim'visua]ly involved in newsworthy
events. Treleaven’s report said:!®.

Secretary Morton is not only the most photogenic member
of the administration—but he’s also able to participate
hysically in all kinds of outdoor situations and look natural.
t’s important that the communications program make full
use of this, because it’s & way of making sure that the Secre-
tary’s statements get- maximum exposure, as well as building
7 Ibid., p. 1096, ) )
- chﬁ?sgf”f-/s‘i’.m relative to the report is in pt. 5, pp. 1743~1744; 17491761 of the hearlngs‘.

182 Hearings, pt. 6, appendix, pp. 2275-2276.
138 Hearings, pt. 6, appendix, p. 2276.
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valuable goodwill for the Department and the administration.
Information officers in each of the Bureaus should be required
to submit, on a regular basis, ideas for this kind of involve-
ment. (Every time this was suggested in an interview it
immediately sparked ideas.) And arrangements for motion
picture and still photography should be built into all personal
appearance plans.'®

184 Thid.
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VIII. THE DEPARTMENT OF JUSTICE’S. ROLE IN THE
ADMINISTRATION OF THE FREEDOM OF INFORMA-
TION ACT '

Shortly after the Freedom of Information Act was signed into law
in 1966, the Department of Justice was assigned the task of preparing-
guidelines for the administration of the act by Federal departments
and agencies. Supervision for the project was assigned to then Assistant
Attorney Genéral Frank M. Vgozencraft, Office of Legal Counsel
(OLC) at the Department.'® '

These comprehensive guidelines, published in June 1967, were
officially entitled “Attorney General’'s Memorandum on the Public
Information Section of the Administrative Procedure Act.” The
memorandum served as the basis for the drafting of regulations by
executive agencies for the administration of the FOI Act, which
became effective the following month.'® Next to the act itself, and the

' le&‘lislative history contained in committee reports and debates on the
bill, the Attorney General’s memorandum has become the single most
important interlpretative document upon which executive departments
and agencies rely to defend judgments on what information should be
made available to the public under the act.

The foreword to the memorandum by Attorney General Ramsey
Clark set forth the general principles accurately reflecting congressional
intent in enacting the FOI Act and correctly pointed out that:

* * * Law is not wholly self-explanatory or self-executing.
Its: efficacy is heavily dependent on the sound judgment
and faithful execution of those who direct and administer
our agencies of Government, ' '

This observation is particularly important in the case of the FOI Act,
which represented such a vast departure in both the philosophy as well
as the information practices of the Federal bureaucracy.

As Mr. Wozencraft stated: 188 : : '

The act was a watershed event, because it reversed the
philosophy of releasing Government information. Previ-
ously, the Government would withhold the document
unless it was persuaded that there was a valid reason to dis-
close it. Now, it must release the document, unless it can
establish a valid reason to withhold it. That was, and is, and

. should be, a cause for jubilation in itself, even though its
promise has yet to be entirely fulfilled.

As the hearing record clearly shows, the laudatory principles and
goals set forth in the memorandum have seldom been achieved by
. Federal agencies in their administration of the FOI Act. Part of the
reason may be attributed to sections of the memorandum, which

185 Mr. Wozencraft testified before the subcommittee, hearings, pt. 4, pp. 1068, et seq.

186 See pp. 5-6 of this report for background discussion of memorandum,

187 Attorney General’s memorandum, see p. 4 of this report.
183 Hearings, pt. 4, p. 1069.
' (64)
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in its overall tone and in detailed discussions of the exemptions of
subsection (b) of the act leans toward a restrictive interpretation of

. these key provisions. Conflicting language in the House and Senate
reports on the legislation and the natural tendency of an executive
department to interpret any act in their favor may have contributed
to the direction taken in this guideline document. ’

The memorandum stressed an important principle of the act—that
the use of the nine exemptions of subsection (b) is permissive and not
mandatory, & point that many Federal agencies do not adequately
reflect in their administration of the act over the past 5 years. The
memorandum stated : '8

* * * Agencies should also keep in mind that in some
instances the public interest may best be served by disclosing,
to the extent permitted by other laws, documents which
they would be authorized to withhold under the exemptions.

Mr. Wozencraft pointed out in his testimony that in the drafting of
the memorandum, the interpretations of provisions of the FOI -Act
could only be “our best effort” and that “definitive answers” neces-
sarily had to await judicial rulings to provide more clear interpreta-
-tions of some of the ambiguous portions of the statute.!®®

There is no question that in the drafting of the memorandum, the
Justice Department officials who were responsible made conscientious
efforts to provide an equitable guideline basis for administration of
the act. Mr. Wozencraft testified that he and his staff consulted with
general counsels of Federal agencies, with the staffs of the two con-

essional committees which had jurisdiction over the legislation, with

ar association groups, and with various organizations representing all
segments of the news media.'™ -

Justice Department’s Triple Role

The Department of Justice plays three roles under the Freedom of
Information Act. First, as an executive department, it is an ‘“agency”
under the act and is subject to all of the same administrative pro-
cedures in making information available under the act as are other
Federal agencies.'®

The second important function of the Department of Justice is its
role as legal counsel to the Federal Government. As the executive
branch’s “law firm”, the Department has exercised considerable
influence over the operation of the FOI Act since its enactment. Then
Assistant Attorney Ralph E. Erickson told the subcommittee: *%

* * % The Civil Division of our Department handles the

litigation for most Government agencies when suit is filed

- under the Freedom of Information Act. A status report

indicated that as of January 1, 1972, the Civil Division had

46 freedom of information suits pending in some stage of
litigation * * *. ‘

182 A ttorney General’s memorandum, pp. 2-3.

190 Hearings, pt. 4, pp. 1070-1071. For a valuable study by the American Law. Division, Library of Con-
gress entitled, “The Freedom of Information Act: Comparison of the Case Law With the Attorney Gen-
er?};wgmorandum,” see hearings, pt. 6, p. 2254.

1

t“l The '11)1%%511-2171;911?5 own administrative record of handling FOI requests is discussed in the hearings,
pt. p. f
193 Ibid., p. 1177. An estimated 200 sutts have been filed under the FOI Aect.
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- In information subsequently furnished to the subcommittee on the

details of the Civil Division’s role in handling litigation under the
FOI Act, the number of cases had risen to 48 as of March 1, 1972, of
which number some 12 cases “were being handled directly in all
respects by Civil Division attorneys.” In two additional cases, “briefs
were prepared by Civil Division attorneys and filed although the oral
argument was left to the U.S. attorney’s office.”” 1% - -

The third, and most vital role played by the Justice Department
affecting the governmentwide policies for administration of the Free-
dom of Information Act is the advisory or consulting responsibilities
exercised by the Office of Legal Counsel through its Freedom of In-
formation Committee, currently headed by Mr. Robert Saloschin.
- Mr. Erickson described in his testimony the broad groundruleg: *%

* * * In such [FOI] cases, our functions are limited by the
decentralized administration of the act, as prescribed by
Congress, in requiring each agency to.act on requests for its
own records. In other words, we generally have no authority.
to compel another agency to comply with a request for its
records. Subject to this limitation, the functions of the
Justice Department in freedom of information matters-are
counse}‘ing, *coordinating, and representing other agencies in
court * * *, ‘

Work of the Freedom of Information Committee

The Freedom of Information Committee, composed of five lawyers
from the Office of Legal Counsel and the Civil Division, was created
by a December 8, 1969, memorandum cosigned by Mr. William H.
Rehnquist and Mr. William D. Ruckelshaus, then heads of the OLC
and the Civil Division, respectively.!® :

That memorandum was prompted by a series of events during 1968
and 1969 that concerned administrative problems under the FOI
Act being experienced by various Federal agencies. Mr. Erickson
* testified that the Department ‘“began to be Increasingly concerned
that some agencies might be engaging in dubious or unwarranted
denials of requests under the act, leading to litigation burdensome
both to the requestor and to the Government. This feeling crystal-
lized after the July 10, 1969, decision in the famous hearing aids
case.” ' He went on to say that this impression ‘‘was sharpened
that same summer after various informal requests for assistance and
advice reached us from agencies that were receiving the attentions of
Mr. Nader and his associates.”

In addition to establishing the Freedom of Information Committee,
the December 8, 1969, Rehnquist-Ruckelshaus memorandum, ad-
dressed to “General Counsels of all Federal departments and agencies
re coordination of certain administrative matters” under the FOI
Act requested that the Department of Justice be consulted prior to
the issuance of a final denial of a request for information if there was
any possibility that the denial might result in litigation. The memo-
randum made the following major point: 19

14 Thid., p. 1197.

1 Thid., pp. 1177-1178.

106 The text of the memorandum appears in the hearings, pt. 4, pp. 1132-1133.

197 Ibid., p. 1178. Consumers Union v. Velerans’ Administration, 301 F, Supp. 796 (8.D. N.Y. 1969)
(footnote 2 on p. 1178 of hearings).

18 Dec. 8, 1969, memorandum, op. cit., p. 1132. The memorandum was addressed to general counsels
only, not public information officials.
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In discharging these functions, the Department has noted
several developments which we believe warrant your atten-
tion. First, the Government in recent months has lost cases
in court which involved a number of the exemptions con-
tained in the act. Consumers Union v. Veterans Administra-
tion, 301 F. Supp. 796 (8.D.N.Y. July 10, 1969) (involving
-exemptions 2, 3, 4 and 5); General Services Administration v.
Benson, 415 F. 2d 878 79th Cir. Aug. 26, 1969) (exemptions
4 and 5). Second, there has been considerable variation in
agency practices with respect to consulting the Department
on freedom of information controversies before the agency
takes final action, which may result in the filing of sult
against the agency. Third, there are particular problem
areas under the act, which are common to a number of
agencies, where an exchange of views may be beneficial.

The implications of the judicial decisions cited above, as
well as other cases, are under continuing review in the
Department. However, enough review has already been ac-
complished to point to two conclusions: (1) Although the

- legal basis for denying a particular request under the act
may seem quite strong to an agency at the time it elects
finally to refuse access to the requested records, the justifi-
cation may appear considerably less strong when later
viewed, in the context of adversary litigation, from the
detached perspective of a court and from the standpoint of
the broad public policy of the act; (2) an agency denial
leading to litigation and a possible adverse judicial decision:
may well have effects going beyond the operations and
programs of the agency involved, insofar as it creates a
precedent affecting other departments and agencies in the
executive branch.

In order to coordinate activities among Federal agencies and to
avoid the creation of “bad’”’ precedents under the FOI Act from the
Government’s viewpoint, the Freedom of Information Committee in
OLC was established. The memorandum said: ***

In view of the foregoing, it seems manifestly desirable
that, in most instances, litigation should be avoided if reason-
ably practicable where the Government’s prospects for
success are subject to serious question. This can often best
be done if, before a final agency rejection of a request has
committed both sides to conflicting positions, the matter is
given a timely and careful review, in terms of litigation
risks, governmentwide implications, and the policy of the
act, as well as the agency’s own interests. To facilitate
review of the nature just described, we need your coopera-
tion. To improve cooperation on our part, we have just
established an informal committee of representatives of the
Civil Division and of the Office of Legal Counsel. The func-
tions of this committee will be to assist in such review and
help assure closer cooperation in our work.

e request that in the future you consult this Depart-
ment before your agency issues a final denial of a request
under the Freedom of Information Act if there is any sub-

19 Ihid.
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stantial possibility that such denial might lead to a court
decision adversely affecting the Government. Such consulta-
tion will serve the review function discussed above, and in
some instances may also enable us to assist you in reaching a
disposition of the matter reasonably satisfactory both to your
agency and to the person making the request. The requested
consultation may be undertaken formally or informally as
you prefer, and ordinarily should be directed initially to the
Office of Legal Counsel rather than to the Civil Division.

This committee places great importance on the role that the
Freedom of Information Committee can and does, in many cases,
play in the administrative processes of Federal agencies involving the
handling and decisionmaking on requests made under the FOI Act.
‘For the most part, it believes, the committee has had a salutary
effect on the overall administration of the act. This committee also
is convinced that the FOI Committee and the Office of Legal Counsel
could—and should—exercise more of a leadership and coordinating
function to improve the administrative machinery as well as to foster
a more positive attitude in the Federal bureaucracy toward the basic
principles and goals of the FOI Act. These administrative problems
were spelled out earlier in this report.2°° ’

Mr. Erickson testified that through March 1, 1972, the FOI Com-
mittee had received ‘““an estimated 400 to 500 contacts, which have
led to approximately 120 committee consultations * * -* (and) have
involved about 30 different agencies.” 2 He explained the consulta-
tion procedures as follows: :

Consultation procedures are usually quite simple. About
80 percent of consultations are conducted by a face-to-face
meeting of the committee with representatives of the agency.
Agencies usually send a lawyer and one or two operating
oécials to a consultation, although the representation may

vary from just one person to several and occasionally includes
both the general counsel and the head of the agency.
Typically the committee is represented by at least three
and usually four of its members. All five members are of
course notified of every meeting, and sometimes all five
attend. , ' ‘

Speed is a major goal in all the committee’s work, and it is
usually obtained. A meeting usually occurs within less than
a week of the phone contact which led to it, and some are
held the very next day. Sometimes papers that will be dis-
cussed at the meeting are shown to committee members
beforehand. , '

The meetings vary in length from about 30 minutes on
simple matters to 2 hours or more on complex ones. No min-
utes are kept, although any participant is free to take his own
notes. The agencies usually get the committee’s reaction
immediately, from the discussion during the course of the -

200 See pp. 9-10 of this report. - )
201 Hearings, pt. 4, pp. 1179-1180. For a listing of agencies consulting with the FOI Committee, see
p. 1181; for a listing of the range of subject areas covered by these 120 consultations, see p. 1213. A colloquy

with Mr. Erickson revealed the fact that the FOI Committee Goes not respond to requests by the public for
such counseling; see p. 1198. :
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meeting, although in some cases there may be further tele-

* phone calls or other contacts after a meeting. As for the re-
maining 20 percent or so of committee consultations which do
not involve a face-to-face meeting with agency representatives,
the usual procedure is that papers from the agency are circu-
lated to the committee members, who read them and give
their comments to the chairman, and if no further discussion
is needed, the chairman gives the agency the committee’s
collective reaction by telephone.

Mr. Ericksonindicated to the subcommittee that ‘“the rate of consulta-
tions seems to be accelerating, and i is estimated to be running now at
roughly between 75 and 100 a year.”

Acgording to his testimony, the FOI committee’s consultatlons on

“the 120 cases through March 1, 1972, resulted in advice to the agencies
that (1) the information was clearly exempted from disclosure—
about 40 cases or one-third; (2) the information was probably not
exempt and should be released—about 40 cases or one-third; and (3)
the information was in an uncertain category, suggesting an alternatlve
solution or a practical accommodation of the dispute over disclosure—
about 40 cases or one-third.®?

It is difficult to determine precisely what effect the FOI Commltbee s
recommendations have had on agency decisions in FOI Act requests.
The informal nature of the work of the committee and the lack of
documentary evidence of subsequent actions taken by the individual
agencies on cases brought to the committee for consultation points up

. one of the administrative weaknesses of the procedure. Nevertheless,
the Committee on Government Operations shares the positive view
of the Department toward the work of the FOI Committee in helping
to encourage greater understanding of the act and to help bring about
a more enlightened administration of the act within the Federal
bureaucracy

This committee’s studies of the FOI Act’s operational status after
5 years would generally parallel the evaluatlon stated by Mr. Erickson
. at the conclusion of his testimony: 2

* * * Theactis an epochal step in democra.tlc government.
Our experience indicates that that act is working, but that
much additional effort, experience, good judgment, and good
will. may be needed to keep it working and to, 1mprove its
opera.tlons

202 Ibid., pp 1182—1183
23 Ibid.,

69



77

IX. LITIGATION UNDER THE FREEDOM OF
INFORMATION ACT—1967-1972 '

"The ultimate weapon provided to the public under the Freedom of
Information Act that can be wielded against a recalcitrant Federal
bureaucracy is the right to file suit in a U.S. District Court to obtain
requested Government records if all other efforts are fruitless. The
law directs that such cases be considered in the form of injunctive
proceedings against the Government. Such cases are considered de novo
and the burden is on the agency to justify its refusal to make records
available to the complainant. In the .case of noncompliance with the
order of the court in such cases, the responsible Government em-
ployee or member of the uniformed service involved in the suit may
be punished for contempt.2%

No law is self-enforcing, least of all a law designed to help
the citizen in a contest with the government. Thus, the Free-
dom of Information Act has a built-in enforcement tool—
the citizen’s right to go to court and force the government
to prove the need to withhold public records.

The court-enforcement provision has been used effectively -
during the first 4 years the act has been in operation. In some
areas—particularly the protection of national defense in-
formation and the protection of investigatory files—the
courts have been reluctant to order the disclosure of gov-
ernment secrets. In other areas—particularly the contention
that privileged financial information and internal memoranda
must be hidden from the public—the courts have rejected
Government arguments. ‘

Hopefully, Government agencies will consider the trend
of court action and stop using the excuses for secrecy which

. have been rejected by the courts. If not, it may be necessary
for Congress to amend the Freedom of Information Act to
linoit further the Government’s claim that routine financial
information and government memoranda are not public
records. %%

As noted earlier, the Justice Department witness stated that about
200 suits have been filed under the FOI Act, and that some 48 cases
were pending in the Civil Division as of March 1, 1972. He estimated
that the Government’s position has been sustained in about half of
the FOI cases litigated nationwide, “although the Government has
had very little success in the Court of Appeals for the District of
Columbia ecircuit.” 2%

Another witness told the subcommittee: 2

So far the act has received relatively little examination by
the courts, despite the hundred or so cases that have thus far

204 Sec. 552(a) (3) of title b, United States Code.
25 Statement by Chairman Moorhead, Mar. 19, 1972. Hearlngs, pt. 4, p. 1344.
208 Hearings, pt. 4, p. 1177. -
207 Mr. Richard Wolf, Institute for Public Interest Representation, Georgetown University Law Center,
hearings, pt. 4, p. 1067,
(70)
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appeared. My count indicates that the Federal courts of
appeals have decided only 17 cases. Nine of these have
occurred, as might be expected, in the District of Columbia
circuit. We are seeing some trends developing in this circuit.
But the Supreme Court, except for yesterday’s announce-
ment, has yet to pass on any of the complex issues of privacy
and disclosure which are raised in the act. Some of these
difficult problems are perhaps better left to careful judicial
development, and this will certainly occur.

It is difficult to deal adequately in this report with the matter of
court decisions under the FOI Act in sufficient detail to make such an
analysis meaningful in this context.. Moreover, oversimplification of
case references would necessarily tend to be misleading to Members of
Congress, private attorneys, Government officials, students, and
others who will utilize the contents of this report. For this reason, the
committee has included in the hearing record a comprehensive analy-
sis, summary, major holdings, and important court dicta on more than
30 of the leading cases decided thus far under the act. These objective
studies were prepared by researchers in the American Law Division of
the Congressional Research Service of the Library of Congress.?® The
gen(elaral summary of court decisions that follows is taken from these
studies.

Within this caveat, it is accurate to state in a summary fashion,
that the courts have been generally reluctant to order the disclosure
of Government information felling within exemption (b)(1) of the
act—information “specifically required by Executive order to be kept
secret in the interest of the national defense or foreign policy’”’—and
exemption (b)(7)—‘‘investigatory files compiled for law enforcement
purposes except to the extent available by law to a party other than
an agency.”’

On the other hand, the courts have generally ruled against the

_Government’s contention that ‘“trade secrets and commercial or
financial information obtained from a person and privileged or confi-
dential” should be withheld from the public under exception (b)(4)

“of the act. In a majority of the cases thus far decided, the courts have
also rejected Government arguments that ‘“interagency orintra-agency
memorandums or letters which would not be available by law to a
party other than an agency in litigation with the agency’ should be
withheld from public disclosure under exemption (b)(5).

There have been too few court decisions to indicate a clear pattern
on other sections of the FOI Act, including several of the other exemp-
tions permitted in subsection (b). A number of other valid observations
may be made, however, on the basis of the Library of Congress studies:

(1) the courts are taking seriously the statutory grant of
authority to enjoin the agency from withholding
agency records and to order the production of any
agency records improperly withheld;

(2) the courts are followmg the statutory directive to put
the burden of proof .that withholding of requested in-
formation is necessary on the shoulders of the Govern-
ment agency that withholds public records;

208 Tbid., pp. 1344-1367.
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- (3) while the courts do not always rule in favor of the person
seeking access to public records, they have exercised a
judgment that used to be exercised solely by the
Federal bureaucracy, often having a personal or politi-
cal stake in keeping it secret; :

(4) the courts have generally ruled that on the question of an
“identifiable record” requested by the public under the
act, the Government agency may not use the identifi-
cation requirement as an excuse for withholding
because the means to identify documents are solely
within the control of the agency holding the requested
record;

(5) the courts have rejected Government arguments that
the particular information being sought could be
ferreted out by diligent search outside the Govern-
ment;

(6) the courts have also ruled against Government claims

that all of a public record could be withheld if only
part of the document is exempt from disclosure under
the Act;

(7) the courts have likewise rejected arguments that a Govern-
ment unit is not an ““agency’’ covered by the law, even
though it has substantial independent authority to
exercise specific functions; and :

(8) the courts have a spotty record with regard to the pro-
vision of the Act that directs ‘“precedence on the
docket” and expeditious handling of FOI Act cases.
This particular observation is dealt with later in this
section of the report in detail.

The analysis of litigation under the FOI Act does not take into
account the many thousands of Government documents, records,
and other information which have been made available to the public
upon request without the necessity of resorting to relief in the courts.
Nor does such analysis clearly reflect the results of the administra-
tive actions taken upon requests for information by Government
agencies. :

Of the 2,195 denials of information reported in detail to the subcom-
noittee by 29 major departments and agencies, only 296 were appealed
administratively within the agency by the requestor. Of this number,
196 original denials were upheld by appeal to higher authority, while
37 denials were reversed; an additional 42 original denials were re-
versed in part through appeal. But in only 99 cases where the requestor
was finally denied information by an agency was court action initiated.
In only 23 of these 99 cases was the agency’s refusal to furnish the -
information requested sustained by the courts. The agency’s refusal
was reversed in whole or in part by the courts in 32 of the cases.?®

Thus, while there have been too few landmark cases by the courts to
accurately interpret many sections of the FOI Act during the 5 years
since it became effective, the record shows that by and large the courts
are effectively exercising their responsibility to judge the Govern-

20 Hearings, pt. 4, pp. 1338-1343. The total of 99 cases used here is substantially less than the 200 FOI
cases mentioned earlier because they represent the experience of only the 29 largest Federal agencies; more-

oveli'iaxgllany suits are dropped before being acted upon by the court as information requested is often made
ava e,
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ment’s stewardship of the people’s right to know and the courts’
judgment has usually been against unjustifiable Government secrecy.

The High Cost of Obtaining Relief

Many private attorneys and public interest organizations who
testified before the subcommittee stressed the high cost of litigation
under the IFOI Act. This fact is also reflected in the statistical analysis
of agency denials based on the subcommittee’s questionnaire, which
shows that of the 2,195 denials of information cited above, 640 werc
requests for government information or records by corporations and
private law firms—about 30 percent of the total, while only 90 repre- -
sented denied requests from the media; 85 from public interest groups;
41 from researchers; and 13 from labor unions. Some 547 were lumped
as “‘other,” which included other categories of miscellaneous organiza-
tions and the individual citizens.® A review of the cases listed in the
Library of Congress study mentioned above will confirm the large
number of them that involve corporations or law firms representing
citizen complainants. ’

Few individuals can afford the expense of litigating a suit under
the Freedom of Information Act, even though the agency’s decision
to withhold information may be clearly unlawful. Mr. Reuben B.
Robertson, III, an attorney with the Center for the Study of Re-
sponsive Law pointed out during the hearings: !

The filing of any suit, of course, entails obtaining legal
counsel, it involves the expenses of legal costs and fees,
and a great deal of time and delay. Most people, I think,
when they are confronted with this kind of an approach do -
tend to go away. Often we have found that just the filing
of a suit is enough to get the Government to release the . _—
information. * * *

Harrison Wellford stated that: 22

* * * One problem is that the act expects of public officials
an obedience to the unenforceable. If a public officer ignores
the act, the citizen must engage the agency in court, the
only recourse afforded by the act. Those who can afford legal
challenge are those special interests who need the FOIA
least of all. Examination of court records establish this point.
In the first 2 years of FOIA, 40 cases were brought under the
act. Thirty-seven of these involved corporations or private
garties seeking information for some private claim or benefit.
nly three cases involved a demand by the public at large for
information. Most surprising of all, no member of the media,
which should be the prime beneficiary of the FOIA, had
initiated a single court action under the act. In practice,
therefore, the attitudes of agency personnel determined
whether FOIA was to be a pathway or roadblock for citizen
. access.

20 Ibid,

211 Ibid., p. 1262; see pp. 556 and 56 of this report for a discussion of remedies.

22 Ibid., p. 1257. A unique approach to the problem of high costs in FOI suits involving low-income

citizens is a class action suit by five low-income homeowners representing the interests of over 30,000 such

persons in Philadelphia. The suit was filed by an attorney with the Community Legal Services, Mr. George
D. Gould, who testified before the subcommittee. See hearings, pt. 5, pp. 1402-1403. )
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1t has been pointed out that the costs of the Government in defend-
ing suits against the public, costing hundreds of thousands of tax-
payers’ dollars, are provided through agency budgets. Of course, the
tremendous manpower and resources of the Justice Department can
be brought into play against any plaintiff bringing suit under the
FOI Act. These court costs and attorney’s fees of the Government
are, in effect, also being borne by the individual -citizen-plaintiff
through his taxes that go to pay for the cost of running thé Govern-
ment, including the salary of his adversary in court. .

As a deterrent to the action of a governmental official who abuses
his authority, either by a willful misinterpretation of the FOI Act or
by some other action to deny information to an individual, it was
suggested in one colloquy during the hearings that such Government
oﬂ?cial be subject to a fine or administrative reprimand. The witness,
Mr. William Dobrovir, & Washington attorney replied: %3

Well, I do not think that a fine would be appropriate, but
certainly an administrative reprimand or something that
would go in the official’s file, assuming it is a civil service per-
son, something that would go in his file that would show that he
made this decision, and that the decision was wrong, or was
made, and if the court ruled, you know, the decision was made,
in bad faith—but ordinarily courts do not do that.

Delay in Filing Responsive Pleadings

A major complaint voiced by a number of witnesses who have had
extensive experience in Freedom of Information Act litigation is the
" delay in responsive pleadings by the Government. Under the Federal
Rules of Civil Procedure, the Government is accorded 60 days in
which to answer the complaint and each additional motion. Private
litigants, on the other hand, must respond within 20 days in each such
case. This has led to interminable ‘delays in the adjudication of suits
under the FOI Act, since the Government often makes full use of the
time period accorded to them for response, and in some cases exceeds
the 60-day limitation. Information sought by plaintiffs from Govern-
ment is likely to be a perishable commodity, and in many cases these
procedural delays by Government attorneys—whether or not made
m good faith—may result in substantive damage to the plaintiff’s
case. In some instances, such foot-dragging in the courts can render
the information totally useless, if and W%en it is ever made available by
the Federal bureaucracy. :

Typical of the comments by witnesses are these statements:

* * * The Government should, upon complaint in court, be
given the same 20-day period in which to reply as is accorded
to private parties in a case in Federal court, and not the 60
days normally given to the Government. And the Freedom of
Information cases, in fact, should be expedited in hearing,
which they currently are not.** }

* * * If I sue a citizen in the Federal district court, they have
20 days in which to respond; yet if I sue the Federal Govern-
ment under this (FOI) act, even though Congress intended

213 Hearings, pt. 5, p. 1427. :
34 Bernard Fensterwald, Jr., Washington attorney, ibid., p. 1377.
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that there be an immediate action, there are 60 days in
which the Government can respond. But I think certainly
there ought to be a shortening of that time through either
the rules of Federal procedure or, more specifically, through
congressional action.?'

* * * % *

A colloquy between Representative Erlenborn and these two wit-
nesses on this problem of Government delay in filing responses pro-
duced @ positive approach: #¢

Mr. ERLENBORN. As a last observation, I would agree with
many of the suggestions that have been made here today as
to speeding up the process. It seems to me that any action
bogs down with 60 days for filing of an answer; and no final.
decision for a good deal of time aftér that makes the infor-
mation in many cases useless, and probably inhibits the
filing of suits. Perhaps either the establishment of some
central office for maﬁing final decisions at the executive
level, or putting the burden on the head of the agency,
rather than having it dispersed in various places within the
agency, might also be heﬁ)ful, with some set period of time
for appealing, say, from the decision of some bureau chief
to the head of the agency, the Cabinet officer or the chair-
man of the independent regulatory agency. This would cen-
tralize at least within that agency decisionmaking, and you
would have some coherent policy of that agency.

Mr. FEnsTERWALD. It is centralized in the Justice Depart-
ment now. I do not know how successful it is, but they have

_ requested all departments and agencies to clear with them
any final denial before it goes forward. .

Mr. ErLENBORN, What about a formal written statement
from the head of the agency? For example, if you wanted
information from Defense, Mr. Laird himself would have to
make the ultimate decision? .

Mr. Kass. With a time limit on it?

Mr. ERLENBORN, Yes; with a time limit on it. Would that
be helpful?

Mr. Kass, Very much so. -

Mr. ErLENBORN. It is better to have him do it, or some
person within the Defense Establishment at a lower level?

Mr. Kass. Congressman, if T could give you some of my
own background on this quickly, having participated to some
extent in the drafting of this, there was no specific proce-
dure in the Freedom of Information Act itself requiring these
exhaustive administrative remedies, When the Justice De-
partment prepared their memorandum and discussed it with
the committee, and the committee staff, trying to incorpo-

- rate some form of exhaustion of administrative remedies at
the top of the agency, there was no objection because what
was pointed out to us by Frank Wozencraft and others who
have been here before, the main reason for that was to let
somebody in the very top, in a political and substantive posi-
tion, make a final determination. .

215 Benny L. Kass, Washington attorney, ibid., p. 1380,
218 Ibid., pp. 1414~1415,
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This is the problem, except in the Justice Department if
you write the Attorney General, he will not answer you be-
cause he has to make the final response. You have to write
him again, two or three more times, before you ever get a
response. :

Mr. ErreNBorN, Well, T certainly would hope that one of
the things that we could consider and do would be to put
some short time limit in the act.

A statistical analysis of 33 FOI Act suits filed in the U.S. Dis-
trict Court for the District of Columbia shows that it took an average
of 68 days for the Government to file a responsive pleading and an
average of 167 days before the FOI Act was decided by the court.?!?
This record bardly meets the criteria spelled out in subsection (2)(3)
of the act that, except for cases the court deems of greater importance,
FOI Act cases shall have “precedence on the docket,” shall be assigned
for hearing and trial “at the earliest practicable date,” and shall be
“expedited in every way.”

Since the administrative remedies had been fully or partially ex-
hausted in each of these 33 cases, the Government attorneys were
fully aware of the subjects of the information request at issue even
before the complaint was filed by the plaintiff. Thus, in such FOI
cases it is difficult, if not impossible, to defend the rationale for extend-
ing to the Government the 60-day period for response—three times
that accorded to private parties—because of its size and complexity
of administrative behavior. The affected Federal agency would have
already reviewed the nature of the information requested, the bases
it might have to rely upon under the exemptions permitted under
the FOI Act, and quite possibly would have already consulted with
the Justice Department’s FOI Committee as to the legal precedents
that might apply. Therefore, the need for 60 days to prepare the
necessary response to defend the suit for the Government can only
work to the disadvantage of the plaintiff,

- The Dobrovir analysis shows that in 19 of the 33 cases the Gov-
ernment took longer than 60 days to file a responsive pleading. One
case took 140 days, another 137 days, another 135 days, another 105
days, another 104 days, and still another took 103 days. The fact
that the average of all 33 cases was higher than the 60-day period
provided for in the Federal Rules of Civil Procedure is a danger signal
that prompts remedial action, since it strongly suggests that the pro-
cedural foot-dragging by Government attorneys in FOI Act suits
may be negating the congressional intent and basic purpose of the
act.

Other Problems Involving Court Interpretations

Other related problems involving court interpretations of parts of
the FOI Act deal with the phrase in subsection (a)(3) ‘“‘shall make the
records promptly available to any person.” As has been stated earlier,
Congress eliminated the ‘“need to know’’ requirement contained in the
old section 3 of the Administrative Procedure Act when it enacted the
FOI Act. Yet some courts continue to inquire into a person’s ‘“‘need to
know”’ during hearings on FOI cases. It was not the intent of Congress

27 The analysis was prepared by attorney Willisam Dobrovir; see hearings, pt. 5. p. 1398, for -table
showing dates and case identification.
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that any person should have to have a stated reason for wishing to see
any particular Government document or record, mor should that
motivation be a matter for the courts to concern themselves with dur-
ing litigation under the act.

Finally, some courts have decided for themselves that it is discre-
tionary with them whether they order the production of information
which is held not to be subject to the exemptions permitted by sub-
section (b) of the FOI Act. In effect, they are applying theories of
equity to balance the need of the individual citizen to the information
requested under the act and the need of the Government to withhold
such information. Information requested under the act by the plaintiff
should be considered only with respect to whether or not the Gov-
ernment’s arguments fulfill the “burden of proof” requirement that
the information is subject to the subsection (b) exemptions claimed.
If the court finds that the Government has not met such test, the
informativn should be ordered to be made promptly available to the
plaintiff solely on the substantive merits of the case. ,

Summary

By and large, the Federal courts have taken adequate notice of the
importance of the Freedom of Information Act as a milestone enact-
ment by Congress of the fundamental right of all Americans to be
informed about the business of their Government. Perhaps the most
eloquent statements by a court in this regard were contained in the
Soucie v. David case: #'8

Congress passed the Freedom of Information Act in
response to a persistent problem of legislators and citizens,
the problem o? obtaining adequate information .to evaluate
Federal programs and formulate wise policies. Congress rec-
ognized that the public cannot make intelligent. decisions
without such information, and that governmental institutions
become unresponsive to public needs if knowledge of their
activities is denied to the people and their representatives.
The touchstone of any proceedings under the Act must be the
clear legislative intent to assure public access to all govern-
mental records whose disclosure would not signi%cantly
harm specific governmental interests. The policy of the
act requires that the disclosure requirement be construed
broadly, the exemptions narrowly.

28 Soucie v. Devid, 448 F. 2d 1067, 2 ERC 1626. (D.C. Cir. 1971).
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X. ADMINISTRATIVE AND LEGISLATIVE OBJECTIVES
TO STRENGTHEN AND IMPROVE THE OPERATION OF
THE FREEDOM OF INFORMATION ACT '

Opponents of the legislation that became the Freedom of Informa-
tion Act issued dire warnings to the effect that if the bill were enacted.
“the administrative processes of the Federal Government would
grind to a halt,” that ‘“the President would spend all his time re-
sponding to requests for information from high school students,” that

OI cases “would overburden the Federal courts.” They implied that
the pillars of the Republic would collapse. Extreme arguments on
specific legislative proposals usually are far-fetched exaggerations
that cannot stand the tests of time or rational analyses. Such is the
case with respect to the exaggerated claims about the effect of the
FOI Act on the processes of Government. -

Witnesses who expressed an opinion about the way in which the
FOI Act has operated during these past 5 years were overwhelmingly
positive in their comments, varying only in the degree of salutary effect
the act has had on the Federal bureaucracy. Typical of the comments
made by the subcommittee witnesses are the oYlowi.ng:

Mr. Lewis. * * * So, from the standpoint of making in-
formation freely available, the freedom of information law, I
felt, was a real milestone in the long history of sensitive re-
lationships centered on the peoples’ ‘right to know’ versus
the need Government has felt to withhold information for
national security or other reasons. ‘

For a government information officer, a strategic part of
whose job was to keep information moving, the new law had
distinct advantages in its policy direction for disclosure, and
in the provisions that put the burden of proof for withholding
on the Government and which gave citizens the right to
seek legal action against withholding. Particularly in the
early phases of the law’s application, these measures brought
about a more positive attitude toward disclosure among
administrative and other officials, and they strengthened -
the hands of those responsible for release of informa-
tion. * * % 219

‘Mr. WozencraFT. * * * Now, after almost 5 years under
the act, those who expected it to strip away the veils of
Government secrecy feel cheated; and those who predicted
disaster grumblingly insist that although the pillars of the
Republic have not crumbled the act has been an expensive
and troublesome nuisance and they wish it would go away.

19 Hearings, pt. 4, p: 1016
(78)



86

Since I shared neither set of expectations, I share neither
view today. I have been disappointed that the act has not
yet had more impact, but I am far from disheartened. The
drafting of the act leaves much to be desired, and its imple-
mentation far more. Nevertheless, viewed cobjectively and

-disregarding excessive fears or expectations, the act remains a

watershed event in the history of Government, unprece-
dented, as far as I know, by any other nation.* * * 220

Mr. EricksoN. * * * In . conclusion, we at Justice are
working with you in Congress as participants, within our own
branch of Government, in the task of trying to insure the
success of the Freedom of Information Act. The act is an
epochal step in democratic government. Our experience
indicates that that act is working, but that much additional
effort, experience, good judgment, and good will may be
needed to keep it working and to improve its operations. You
may be assured the Department of Justice will continue to
give its best efforts toward a fair, reasonable and effective
administration of the act * * *.2

Mr. HuNTER. * * * In the spring issue of the Texas Law
Review, in an article entitled ‘“The Games Bureaucrats Play;
Hide and Seek Under the Freedom of Information Act,”
Mrs. Joan Katz of Mr. Ralph Nader’s Center for Responsive
Law says: :

[The Act] has not fulfilled its advocates most
modest aspirations * * *. The ambiguities and
deficiencies of [the statute] will be remedied, if at all,
only by the passage of new and improved legislation.

These are harsh judgments. After 4} years as one of the
act’s principal administrators in HEW, my opinion is that
the truth, as it usually does, lies somewhere in between.
I believe that the law’s general effect has been salutary
and has worked in the public interest. I believe, however,-
that there are faults in the act and in its administration
in the executive branch which are indeed grievous and need
correction. These hearings are most welcome, for there has
been world enough and time to make a praper assessment
of the act * * * 22

Mr. Reepy. * * * T think that you gentlemen performed
a very valuable service when you passed the Freedom of
Information Act. I am not quite certain that you are going
to get a large number of cases under it, or that you are going
to get a lot of information out of it. But frequently the value
of legislation consists in the fact that it exists and that every
government official knows that the press has an ultimate
weapon against him if he becomes a little bit too tight, too

320 Hearings, pt. 4, p. 1069.
31 Thid 84,

id., p. 11

21 Tbid., p. 1019,
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tough in withholding information. This means he will be
considerably more candid.

But, you would still have to get back to the other question
of what good is the weapon, if information can be placed into
areas that cannot be reached by the mormal processes. I
am not a lawyer and I do not come here with specific recom-
mendations because I think this is a legal question. But, I
believe if I were in your position, gentlemen, this is the
principal thing I would look at. What can be done about
these huge, sprawling bureaucracies, these new agencies' that
are being set up within the White House itself? * * * 23

James C. Hagerty, former press secretary to President Eisenhower,
observed that Government information procedures “cannot remain
static, for the simple reason that Government and public attitudes do
not remain static.”” He urged a course of action precisely like that fol-
lowed by the committee in studying, reviewing, and in this report,
suggesting changes and modifications to the FOI Act to meet the
changing conditions and times. He told the subcommittee on the
opening day of these hearings, as the leadoff witness: 2

At the outset, I think it is pertinent to the discussion to
point out that the proper dissemination of Government in-
formation to the news media and to the public is by no means
8 new problem. It has been a fairly constant issue, in varying
degrees, between Government, the news media and the
citizens of our Nation almost since our founding days.
From time to time in our country’s history it has resulted
in public distrust of the credibility of Government. It has
also raised questions as to the responsibility and integrity
of a free press. It has never been definitively solved and I
am not sure it ever can be.

But hearings like this, I do believe, can be helpful and
informative. Personally, I have always believed that Govern-
ment information procedures, like Government itself, should
be studied and reviewed periodically so that, if necessary,
changes and modifications in policies and practices can be
made to try to meet changing conditions and times. It cannot
remain static, for the simple reason that Government and
public attitudes do not remain static.

I think it really comes down in principle and in practice
to a matter.- of ‘understanding and balance between the
Government and its citizens. Admittedly that under-
standing and balance is difficult of constant attainment and
sometimes it does get out of kilter, either unintentionally or
deliberately. Yet, as the 1966 report from the House Com-
mittee on Government Operations recommending passage
of the Freedom of Information Act.declared at that time,
the goal should be the achievement of a workable balance
‘between the right of the people to know and the need of the
Government to keep information in confidence to the extent
necessary without permitting indiscriminate secrecy.

223 Thid., p. 1014,
224 Thid., pp. 1009-1010.
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And, the report added, “the right of the individual to be
able to find out how his Government is operating can be
just as important to him as his right to privacy and his
right to confide in his Government.”

Now, I don’t think that any reasonable private citizen nor
any individual in Government service can deny such a goal
as a necessary objective. But its practical achievement, it
seems to me, lies in the key words ‘““workable balance’’ and
“without indiscriminate secrecy.”

For no one can also fail to realize—as indeed the Freedom
of Information Act does in its nine exemptions—that Gov-
ernment must conduct part of its operations privately if it
is successfully to formulate its policies and reach its final
decision in both foreign and domestic affairs. But once those -
final decisions are made, again with the exception of the
exemptions voted in the act, they should become a matter
of public record and knowledge without question, without
bureaucratic delay or subterfuge.

It is within this context and the broad philosophical conviction that
" underlies the Freedom of Information Act that the committee makes
the following administrative and legislative recommendations based
upon the indepth investigations, studies, analyses, hearings, and
day-to-day oversight of the administration of the act conducted by
the Foreign Operations and Government Information Subcommittee.

Administrative Recommendations

- The committee recommends that the following administrative
. actions be taken by the appropriate Federal departments and agencies
to improve the administration, operation, and obtain full compliance
with the provisions of the FOI Act. (For findings and conclusions, see
. ch. IT of this report, p. 6.)
The Department of Justice should

—initiate a review of all agency regulations to determine
. the degree of compatibility with the Attorney General’s
memorandum and subsequent court decisions. Wherever
deficiencies or inadequacies are found, such agencies
- should be advised to promulgate necessary amendments
to their regulations to bring them into conformity with

the spirit, as well as the letter, of the FOI Act.

—establish a regular procedure by which the Office of Legal
Counsel will issue advisory opinions on the act to all
agency general counsels and public information officers
which opinions should also cell attention to significant
court decisions in FOI Act cases.

—prepare a pamphlet in simple, concise language for the
general public, to be published by the Government
Printing Office, setting Forth the basic principles of the
Freedom of Information Act, the procedures by which a
citizen may obtain public records from a Federal agency,
his right to appeal a denial of his request, including
court remedies, and other similar advice concerning the
citizen’s rights under the act. :
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Federal departments and agencies should

—improve their system for keeping records of requests for
information under the FOI Act, thus making possible a
more adequate evaluation of the agency’s performance
in complying with the provisions of the act. Such action
should include top-level administration supervision and
oversight. ‘

—each agency head should make a positive statement affirm-
ing his personal commitment to the principles embodied
in the EPOI Act.- _ '

—centralize within the department or agency and provide
policy direction to field offices to properly implement
administrative procedures affecting the FOI Act so as -
to achieve better coordination smong all subagencies
or units within the parent entity. : :

—require that letters refusing access to public records
notify the requestor of the right of administrative
appeal where it exists and cite the specific subsection
or subsections of the FOI Act which are the basis for

~ the initial refusal. : :

—assure maximum participation of and consultation with
public information personnel in administrative actions
under the Freedom of Information Act,.

—establish on a uniform basis the lowest reasonable search
and reproduction fees for documents made available
under the act and include provisions for waiver of
fees in hardship cases or when waiver would serve the
public interest.

—ingstitute seminars and other training procedures to make
sure that all affected employees understand the im-
E‘ortance, intent and proper administration of the

OI Act, including the preparation of pamphlets
explaining procedures under the act. ~

Legislative Objectives

The legislative history of the Freedom of Information Act is not
clear and simple, nor is the act itself. It contains general phraseology,
undefined terms, and loosely drawn provisions that have Eothered the

"courts as well as Government officials seeking to interpret the act.
Like most important legislation, the version of the freedom of infor-
mation bill finally enacted into law after 11 years of effort was a com-
promise that involved various public interest groups; the House of
Representatives, the Senate, and officials of the executive branch.
The purpose of the following legislative objectives is to clarify the
compromises in the FOI Act that have been the source of confusion
and misinterpretation. They are also intended to reflect some of the
leading court decisions that interpreted vague phraseology. These
objectives are based on the constructive suggestions presented to the
subcommittee by leading legal authorities on the act. v

The legislative objectives are, for the most part, in general, non-
Iegislative language. Specific statutory language to carry out the
objectives of this report will be drafted for introduction and con-
sideration by the committee. All but three of the legislative objectives
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are proposed amendments to the FOI Act itself; the exceptions are
within the jurisdiction of other legislative committees of the Congress
and, of course, are advisory only. : :

The committee recommends consideration of the following objec-
tives for incorporation into the Freedom of Information Act to
strengthen, clarify, and improve its operations:

Section 562(a)(3) ‘

1. The requirement that a request for ‘“identifiable records’ should
be reworded to require a ‘“reasonable” identification of the record,
consistent with court determinations that the requestor would not
have access to detailed and complicated identification details.

2. A new subsection should be added to provide that an agency
shall .grant or deny access to information within 10 working days of
receipt of the request. An administrative appeal against the initial
refusal also should be required, with a limit of 20 working days for the
agency to act after receipt of such appeals. This subsection also
should provide that the failure of the agency to meet either the 10-
or 20-day time limit shall constitute exhaustion of administrative
remedies for purposes of litigation.

3. The Government should be required to file responsive pleadings
in freedom of information cases within 20 days. Under the present
Federal Rules of Civil Procedure the Government is given 60 days to
file dpleadings in civil cases, while private litigants are accorded only
20 days.

4. Court costs and reasonable attorneys’ fees should be awarded,
in the discretion of the court, to the complainant if the court issues an
injunction or order against the Government agency on & finding that
the information sought was improperly withheld from the
complainant.

5. All Federal agencies should include in their annual report to
Congress or transmit to this committee by letter each year a report
.detailing their administration of the Freedom of Information Act.
This report should include, at the very least, data on the number of
requests for records under the act, the number of denials, the number
of administrative appeals, the elapsed time in responding to initial
requests and the handling of appeals, the number of suits filed within
the year, the section relied upon in each denial, and any regulatory
changes made during the year.

Section 562(b) '

Subsection (b)(2) should be amended to insure that the exemption
applies to internal personnel practices as well as internal rules. This
amendment also should clarify the fact that only sensitive operating
manuals and guidelines, the disclosure of which would sigmficantly
impede or nullify a proper agency function, should be exempt from
disclosure under this subsection. : :

Subsection (b)(4) should be amended to clarify the intent of Con-
gress that trade secrets and commercial or financial information can
be withheld only if they actually are confidential. A general principle
should be considered, providing that this exemption shall not apply to
information furnished by any person when the purpose of providing
the information is to secure a specific financial benefit or privilege from
the Federal Government. ’
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Subsection (b) (6) should be amended by substituting the word
“records” for ‘“files”, thereby prohibiting the Government agencies
from commingling nonexempt and exempt records in a single ‘“file’”’
thus claiming that all the records, including publicly available rec-
ords, constitute an exempt “file”

Subsection (b)(7) should be amended to substitute “records” for
“files” as in subsection (b)(6) and to clarify that only “specific”’ law
enforcement purposes are to come within the scope of this exemption.
Subsection (b)(7) should be amended to insure that certain categories
of information are not to be considered exempt even if contained
within an “‘investigative” record, such as

(a) scientific tests, reports and data unless otherwise ex-
empt under the act;

(%) Government inspection reports re'ating to health and
safety; and

{¢) records or information relied upon in public policy state-
nents, rules or regulations.

This subsection also could be amended to provide that investigatory
records or information shall be made available to the public once an
investigation has ceased and adjudication, or the reasonable prospect
thereof, has ended. It could also be amended to apply its provisions
clearly to regulatory as well as judicial enforcement proceedings and
to make clear that once an investigatory record becomes public
information informants’ names or identities or such information which
would necessarily lead to the identification of such informant may
continue to be withheld, although other information they furnished
shall not be withheld unless otherwise exempt.

Recommendations to Other Committees

The committee respectfully recommends that the pertinent legis-
lative committees of the House carefully review the record of the
hearings and consider amendments to the statutes listed below to
assist In efforts to strengthen and improve the overall capability of
the public information machinery of the Federal Government.

(1) Because of the documented need to upgrade the public informa-
tion capability in our representative system and to provide for a
legitimate, efficient, nonpartisan public information system within the
executive branch; because of the corresponding need to provide
recognized status and emphasis on the role of public information
officers as the ‘“bridge’’ between the Government and its citizens, the
committee recommends that the appropriate committees of the Con-
gress consider legislation that would repeal section 3107 of title 5,
United States Code, a 1913 statute that prohibits the use of appropri-
ated funds ‘“to pay a publicity expert”’ and which has acted to place
dedicated public information personnel within the civil service in a
status of illegitimacy. The committee further recommends that the
Committee on Appropriations consider the elimination or modification
of language included in a number of annual appropriation bills that
limits expenditures for “publicity’’ or similar purposes.

(See hearings, pt. 5, p. 1661; pt. 6, pp. 2155-2156; p. 2159 and pp.
2170-2176; also pp. 48-52 of this report.)
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(2) The committee recommends that the Committee on Ways and
Means review that portion of the hearings in which the conflict of
“section 1106 of the Social Security Act (42 U.S.C. 1306) with the
Freedom of Information Act is discussed and consider legislation that
would clarify-section 1106 and the interpretation presently being given
to that section by officials of the Social Security Administration,
appears to extend ‘it far beyond its original meaning and intent to
protect the privacy of those covered under the Social Security Act.
(See hearings, pt. 5, pp. 1681-1683.)

(3) The Committee on the Judiciary should consider amending
title 18, section 1905, United States Code, since a recent decision of
the United States District Court for the District of Columbia has
cast doubt on the extent to which section 1905 is itself a statute which
specifically exempts records from disclosure (Schapiro v. Securities
and Ezchange Commission, 339 F. Supp. 467 (February, 1972)). This
section imposes criminal sanctions on government employees who
divulge certain categories of trade and financial information in the
course of their official duties. It has often been cited by Federal
agencies as a8 statute prohibiting the release of information. We feel
that the suggested amendment should clearly state the purpose of
“title ‘18, section 1905, so as to dispel the belief that this section
authorizes the withholding of information otherwise available under
the FOI Act. (See hearings, pt. 5, pp. 1643-1645, and p. 14 of this
report.)
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ADDITIONAL VIEWS OF HON. JOHN E. MOSS

T concur with the findings, conclusions and recommendations in this
report. The importance of freedom of information is greater than ever
today in light of the steady erosion of our Constitution by the Execu-
tive branch under all of the wartime administrations of both major
political parties. This ominous trend must be reversed.

There are fundamental things which separate our representative sys-
tem of government from a dictatorship. They include:

1) free elections; :
(2) freedom of information ; and
3) faithin the good sense of the people. '

The first means not%.in without the latter two elements. Thus, it
was not by accident that the framers of the Constitution put freedom
of expression as the First Amendment to the Bill of Rights. Nations
may have all the free elections they want but unless their citizens are
truly informed, those elections are largely meaningless. No citizen can
adequately judge the performance of his leaders unless he has sufficient
facts on which to make an informed judgment. _ )

In dictatorships, the few who rule the many are removed only by
death, some form of coup, or revolution. In democracies, the few who
govern must account to the electorate—whether it be good news or.bad
news—and then regularly submit themselves to the judgment of the
people at the polls. That judgment determines whether governmental
power is to be continued or taken away. Of course, there is no guaran-
tee that the people will make/the right decision. There is only the hope
they will do so. %ictators have only contemnpt and distrust for the judg-
ment of the people—in their words, the “many”. For this reason, they
control and manipulate information to serve the ends of the ruling
few, making certain the people do not become restless enough to revolt.
If the few are adroit in their maneuverings—propaganda, secrecy, dis-
‘tortions, omissions and outright lies—they can hold the reins of govern-
ment for years, even decades and, in some cases, generations. A de-
mocracy without a free and truthful flow of information from govern-
_ ment to its people is nothing more than an elected dictatorship. %Ve can
never permit this to happen in America. '

' . : Joay E. Moss.
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ADDITIONAL VIEWS OF HON. BELLA S. ABZUG

This report performs a needed and valuable service for the Ameri-
can people. ' :

Congress enacted the Freedom of Information Act in the firm belief
that a democracy works best when the people have maximum infor-
mation about their government’s activities. ' ~

The Freedom of Information Act established the policy that dis-
closure should be the general rule, rather than the exception—that all
persons should have equal rights of access to government information,
rather than only a favored few—and that when a citizen requests
information from a government agency, the burden of proof should
be on the government to justify withholding it, rather than on the
citizen to justify its release. The Act gave the citizen who is improperly
denied access to government information the right to challenge that
denial in court.

Yet the Committee’s in-depth examination, which included 41 days

-of public hearings, shows that government agencies are widely evad-
ing these hopes and goals of Congress and the Nation. The report
cites several ways in which this evasion occurs. Among these are:
excessive delays in responding to requests for information, excessive
fees charged for copying documents, deliberate denials of information
in the hope that the high cost of litigating every case would frustrate
requests for information, and widespread reluctance of government
officials to let the people know the truth about what goes on in
government. .

I commend the Committee for this excellent report.

However, the Committee has failed to note one of the major aspects
of the government’s rather poor record in achieving the goals of the
Freedom of Information Act, namely, the makeup and experience of
the people who head and staff the public information offices of Federal
(Government agencies.

There are, according to the Office of Management and Budget, more
than 6,000 full-time Federal Government employees involved in public
relations and information work. In addition, many thousands of addi-
tional IFederal officials and employees spend much of their time making
speeches, attending meetings, writing articles, and in other ways ex-
plaining the Government’s work and program to the public. Fairly
extensive studies about their composition and experience have already
been conducted by this Committee’s Foreign Operations and Govern-
ment Information Subcommittee, and by the Washington office of the
Freedom of Information Center of the University of Missouri.

One of the facts which these studies have disclosed is that Govern-
ment information offices are almost totally dominated by men. Of the
approximately 400 top-level persons working in the public relations
operations of the executive department and independent agencies, 97
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percent are men and only 3 percent are women. This is, indeed, a star-
tling disparity, particularly when we consider that women compose
33.2 percent of the Federal Government’s full-time, white-collar em-
ployees and 3.9 percent of all employees working with Grades GS-13
and above; that more than 6 percent of the Government’s employees
working as general attorneys are women; and that in 1970 women in
grades (3S-13 and above increased by 6.6 percent compared to 3.6 per-
cent for men (Civil Service Commission, “Study of Employment of
Women in the Federal Government, 1970”). The subcommittee also ad-
viséd me that only one woman now has the title of “director” of an
agency’s information activities, and that the highest level female infor-
mation officer is an “assistant” to the director of communications for
the executive branch.

During the past two years, I have been informed of many instances,
some involving information offices, in which qualified women have
been discriminated against by Federal agencies in hiring or promo-
tion. In one case, a highly qualified woman applicant for a GS-12
job in an agency’s information office was told by its director that “we
do not want a woman writer.” In another case, cited in hearings be-
fore other House committees, an outstanding senior public informa-
tion employee was denied promotion to the position of director of
the information office when the position became vacant. (Hearings on
Sec. 805, H.R. 16098, before House Committee on Education and
Labor, 91st Cong., June, p. 466; Hearings on H.J. Res. 35, before
House Judiciary Committee, 92nd Cong., March—April, 1971, pp.
146-447.)

These data, though they are not comprehensive, indicate that sex
discrimination is widely prevalent in Federal Government informa-
tion offices, and certainly more so than in most other Federal offices
involving white-collar professional jobs.

Government information offices have a major role in apprising the
people about Government programs. Sex discrimination in such offices
inevitably results in distorting, consciously or unconsciously, the type,
scope and manner in which Government information is presented to
the public. I have noted many times that Government publications or
press releases present information involving, for example, Govern-
ment studies on income, poverty, employment discrimination, educa-
tion, and other areas of life affected by Government. In many cases,
publications and press releases. either make little or no reference to
women, or include no data by sex showing the disproportionate gaps,
losses, or other inadequacies which are sex-based. Such discriminatory
information work not only reflects the vast amount of sex-based dis-
crimination which still exists in government employment, but also is
partly responsible for continuing the attitudes and myths which cause
such discrimination to exist,

I also understand that the Subcommittee’s preliminary studies have
revealed that a growing percentage of the Government’s information
employees are being appointed from among persons whose primary
background is in public relations and advertising, rather than in
journalism, news reporting and editing, or substantive areas such as
science, law, education, etc. It is disturbing to see this trend toward
Madison Avenue merchandising of Government information.
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I hope, and urge, that the Foreign. Operations and Government
Information Subcommittes will expand its studies, and hold hearings,
on the extent to which the Federal Government’s information and
Eublic relations work is imbued with sex discriminatory and news

uckstering methods and practices. )
, Brerra S. Aszuog,

Member of Congress.
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[From the Congressional Record, Mar. 23, 1972, 118 Cong. Rec. 9949-9953]

SprciaL ANALYSIS OF OPERATIONS OF THE FREEDOM OF INFORMATION AcT,
PrEPARED BY THE CONGRESSIONAL RESEARCH SERVICE, LIBRARY OF CONGRESS

(Extension of Remarks by Hon. William S. Moorhead)

Mr. Moorurap. Mr. Speaker, the Foreign Operations and Government In-
formation Subcommittee is presently holding a series of hearings on the administra-
tion and effectiveness of the Freedom of Information Act (5 U.S.C. 552) as part
of its overall investigation of U.S. Government Information Policies and Practices.

In preparation for these hearings, the subcommittee queried executive depart-
ments and agencies last year on their experience under the aet. Responses to
our questionnaire have been tabulated and analyzed by Dr. Harold Relyea and
Sharon 8. .Gressle, analysts in American National Government and public admin-
istration in the Government and General Research Division of the Congressional
Research Service, Library of Congress. The subcommittee is grateful for the spe-
cial research assistance provided by CRS in assisting in this and other projects
connected with our hearings. The results of the special analysis follow my remarks.

Mr. Speaker, in 1966 the Congress took the first step toward guaranteeing the
people’s right to know what their government is planning and doing. The Freedom
of Information Act was by no means a failure, nor was it an all-out success, but
its shortcomings are due more to resistance on the part of the huge bureaucracy
fﬁ'la-il to compromises which are inherent in the legislative process which created
the law.

This is apparent from the analysis of the first 4 years of operation under the
Freedom of Information Act. For every 17 times citizens used the law- to try to
get public records, they were denied the information one time. o

On the surface, this looks like the Government is leaning over backward—at
the rate of 17 to 1—to honor the Freedom of Information Act. But the execu-
tive agencies granted the public access to public information only because they
were pushed over backward—only because the Congress passed a law to re-
quire the executive branch to honor the people’s right to know. This is obvious
when the figures show that, in spite of the law, nearly 2,200 requests for access
to public records were denied, completely or in part.

Many Government agencies seem o be doing everything possible to ignore the
Freedom of Information Act. Some agencies—and the Air Force is the worst of-
fender—try to make their information operations look good by claiming that
thousands of requests for routine Government documents are actually demands
for access under the Freedom of Information Act. Other agencies—for example,
the Civil Service Commission—keep no records and apparently have no interest
in implementing the law.

Mr. Speaker, another indication of the attitude that government business is
none of the public’s business is the long time it takes an agency to act on a request
for information. The major Government agencies took an average of 33 days to
even respond to a request for public records under the Freedom of Information
Act. And when the initial decision to withhold information was appealed by
someone seeking the facts, the agencies took an average of 50 days to respond.

I am not surprised by the fact that corporations and lawyers representing pri-
vate interests appear to be making the most use of the Freedom of Information
Act. Those who can afford the expensive and time-consuming process of fighting
for their right to know, will do so. I hope that the Congress can find a means to
help the average citizen win his battles against the information bureaucracy.

I am surprised, however, that the reporters, editors, and broadcasters whose
job it is to inform the American people have made so little use of the Freedom of
Information Act. They were the major supporters of those in Congress who
created the law. The free and responsible press is the keystone of an informed,
democratic society and it should be the major user of the law designed to guarantee
the people’s right to know.
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Mr. Speaker the full text of the Freedom of Information analysis as prepared
by the Congressmna.l Research Service, Library of Congress.
[The information referred to follows ]

THE ADMINISTRATION or THE FREEDOM. OF INFORMATION Ac'r -~

On July Fourth, 1966, the Fedéral Government’s first Freedom of Information
Act was signed’ into law. It became effective one year later, giving the _depart-
ments_and agencies of the Executive branch time to adopt rules explaining the
procedures to be followed by any person requesting access to public records..

The Freedom of Information Act became section 552 of title 5 of the United
States Code. It was the result of 11 years of investigation by the Foreign Oper-
ations and Government Information Subcommittee of the House Committee on
Government Operatlons (formerly the Special Subcommittee on Government
Information). It ‘was also based on studies and investigation during most of the
11 years by Subcommittees of the’ Senate Judiciary Commiittee..

The new act repealed the so-called Public Information Section of the Admm-
istrative Procedure. Act (Section 3) which had permitted Executive branch agen-
cies to. withhold government records “for good cause found’” and “in the public
interest.”” If no good cause could be found for withholding information, Section 3
permitted the government to release information selectlvely to persons “legiti-
mately and properly concerned.”

To explain the proper procedures for grantmg access to public records under the
new Freedom of Information Act, the Department of Justice prepared a 47 page
memorandum for all agencies of ‘the Executive branch. The Attorney General’s
Memorandum issued in June, 1967 said that the key concerns of the law are— -

. that disclosure be the general rule, not the exceptlon, . .

that all individuals have equal rlghts of access;

-that the burden be on the Government to ]ustlfy the withholding of a docu-
ment, not on theé person who requests it; - .

that individuals improperly denied access to documents have a right to seek
injunctive relief in the courts;

that there be a change in Covernment pohcy and attitude.

After the Freedom of Information Act had been in operation four years, the
Foreign Operations and Government Information Subcommittee began a series
of studies and investigations.to find out whether the new law was living up to the
hopes of those who had worked for its creation and enactment for 11 years—and
whether the Executive branch was administering the.law in the spirit in which
it was enacted, a spirit l'ughhghted by the Attorney General’s comments on the
key concerns for the people’s right to know the facts of government. The Sub-
committee was mainly interested in the following sections of the Freedom of
Inforénatlon Law (5 U S.C. 552) whlch spell out the.right of access to publie
records

“(3) Except Wlth respect to. the records made.available under paragraphs (a) (1)
and (2) of this subsection, each agency, on request for identifiable records made
in accordance with pubhshed rules stating the time, place, fees to the extent
authorized by statute, and procedure to be followed shall make the records
promptly available to any person. On complaint, the district court of the United
States .in the district in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, has jurisdiction to enjoin
the agency from withholding agency records and to order the production of any
agency records improperly withheld from the complainant. In such a case the
court shall determine the matter de novo and the burden.is on the agency to
sustain its action. In the event of noncompliance with the order of the court, the
district court may punish for contempt the responsible employee, and in the ‘case
of a uniformed service, the responsible member. Except. as to causes the court
considers of greater 1mportance proceedings before the district court, as author-
ized by this paragraph, take precedence on the docket over all other causes and
shall be assigned for hearing and trial at the earliest practicable date and expedlted
in-every way.

“(b) "This section does not apply to matters that are—

. *(1) specifically required by Executive order to be kept sectet in the interest of
the national defense or foreigr. poliey;

“(2) related solely to the internal personnel rules.and practxces of an agency;

“(3) specifically exempted from disclosure by statute;

“(4) trade secrets and commercial or financial information obtained from a
person and privileged or confidential;



101

““(5) inter-agency or intra-agency memorandums or letters which would not be
available by law to a party other than an agenéy in litigation with:the agency;

*(6) personnel and medical files and similar files the disclosure of ‘which would
constitute a clearly unwarranted invasion of personal privacy; -

‘‘(7) investigatory files compiled for law enforcement purposes except to the
extent available- by law t0-a party other than an agency;:

“(8) contained in or related to examination, operating, or condition reports
prepared by, on behalf of, or for the use of an agency responslble for the regulatlon
or supervision of financial institutions; or’

“(9)1 lgeologxcal and geophysxcal mformatxon and data, including maps, concern-
ing wells. =

“(¢) This section does. ‘not- authorlze thhholdmg of mformatlon or limit the
availability of records to the public, except as specifically stated in thrs section.
This section is not authority to withhold information from Congress.”

One’ step in’ ‘the study and investigation was a series of quesfionnaires sent to
all agencies of the Executive branch of the Federal Government by Corngressman
William S. Moorhead, chairinan of  the Foreign Operations and Government
Inforation' Subcommxttee The Freédom of Information Act, by its terms, does
not apply to the Legislative ot Judicial branches. The basic questlonnalre covered
the first four years of the'Act’s operatlons from .J uly 4, 1967 through July 4 1971,
The following are the questions: *~ °

- How many formal requests for access to récords under 5 U.s. C. 552 has
your agency received between July 4, 1967, and July 4, 197 | A
“a. In how" many cases was access granted‘?

b. In how many cases was access refused? L )

¢. In how many cases was access granted in part and refused in part?

d. How many cases are _pending?

2. For each of the cases in which access was refused please prov1de the fOIIOng
information: ’
a. The name and address of the individual or orgamzatlon presentmg the

request for access and the date upon which it was presented; . .

b. The date upon which access was initially refused; i

fc ’Il‘he section of 5 U. S C. 552(b) (1) through (9) whlch was the basrs for ‘the
refusa,

d. Whether ‘ani administrative appeal was filed agamst the mrtlal refusal ‘and,
if so, the date of the appeal;

- e. The date of the agericy actlon upon the appeal and the tltle of the individual
who took the action; -

f. Whether, before the ﬁnal refusal, the agency consulted the Departmert of
Justice as requested by the Department’s memorandum of December 8, 1969, to
General Counsels of all agencies.

3. For each of the requests for access to records which has resulted in court
action under 5 U.8.C. 552, please provide the following information:

a. The case citation and the date court action was 1n1t1ated

" b. A brief description of the dgency records requested; '

c. A citation of the sectron of 5 U. S C. 552 upon whrch the agency rehed to
refuse access;

. A brief explanatron of the' current status of the court actlon : )

4 "What legend is used by your agency to identify records which'are not cla.s51ﬁ—
able under Executive Order 10501 but which are not to be made avallable out51de
the government?

Please list each term and explam its application. N o

5. How many officials of ‘your agency are authorized to classrfy materral “Top
‘Secret’’ under the terins of Executive Order 105017 - - -

Please identify, by name and title, each-individual so authorized.

" 6. How many officials of your agency are’ authorlzed to classrfy matenal
‘“Secret” under the terms of Executive Order 105017 i

7. How many officials of your agency are authorized- to cla.551fy materml
“Confidential’’ under the terms of Executive Order 1050127 °* -

" Before the questionnaire was sent formally to all departments and agencies
of the Executive branch of the Federal Government, it was pre-tested by’ dis-
cussing possible questions with a number of . government officials “who "would
have the eventual responsibility of answering the final® questionnaire. Included
were some who had participated in hearings while the law was béing-considered
by Congress and others who had part1c1pated in drafting the Attorney General’s

Memerandum.
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To analyze the questionnaire answers and assist in the research work necessary
to help prepare the Foreign Operations and Government Information' Subcom-
mittee members for a series of hearings on United States Government information
policies and practices, a special task force was set up by the Congressional Re-
search Service of the Library of Congress. It included legal experts from the
American' Law Division and government experts from the Government and
General Research Division, with the activities coordinated by Samuel J. Archibald
of the University of Missouri Freedom of Information Center, serving as a
consultant to the Congressional Research Service.

The analysis of the questionnaire answers was conducted by Dr. Harold Relyea
and Sharon S. Gressle, analysts in American national government -and public
administration in the Government and General Research Division.

DATA ANALYSIS
Nature of the data

The nature of the data obtained by means of the Subcommittee’s questionnaire
must be qualified as to its validity. While the aggregate data provided by the
Executive agencies on the number of information requests and their action upon
the requests suffers no quality limitation, the sample of individual-requestor
cases listed in answers to the questionnaire was biased. Agencies were asked to
identify only those requestors who had been denied, either in whole or in part,
the material they had sought. The usual characterization of a valid measurement
is one which “measures what it purports to measure’ or obtains the information
being sought. The identification of those denied information under the provisions
of the Freedom of Information Act (5 U.S.C. 552), was a major purpose of the
questionnaire. On the level of measurement or accomplishment, the questionnaire
and the data obtained are valid. Yet data consisting only of denial cases may have
a bias. This bias becomes important when certain sociological generalizations
are made within the analysis, such as the proportion of one type of requestor
vis-a-vis another or averages of time lapses in acting upon requests. It is not,
therefore, valid to generalize from the sample analyzed to the total number of
requestors seeking information under the Freedom of Information Act. Those
denjed requests constitute approximately one percent of the total number of
requestors. While this figure is skewed by the large number of requests reported
by the Department of the Air Force, the total number of denials reaches only
five percent of the total number of requestors when the Air Force figures are
removed from the computations. ) .

While the percentage of denials appears to be relatively small, such statistics
mask the fact that (minus Department of Air Force totals) for approximately
every seventeen requests for information under the provisions of the Freedom of
Information Act, one request is denied. And even this consideration ignores the
quality of information requested, the public. interest which might have been
served by granting the request, and the basis upon which the public record was
denied. Further, certain agencies have higher ratios of refusal than others—some,
as will be indicated, denying more requests than they grant. In brief, such statistics
demonstrate problems in the administration of an act which was designed to make
disclosure the general rule and not the exception and to promote equal rights of
access for all requestors.

Nature of the analysis

The focus of the analysis was chiefly upon agencies of the Federal Government
which generally affect the public welfare or which, in the preliminary examination
of returned questionnaires, indicated areas of special interest. While the overall
survey covered some ninety executive departments and agencies, this analysis
considers selected respondents. )

Certain statistical findings in this analysis utilized available data rather than a
total or randomized sample. Averages of lapsed time for action on initial requests
or appeals were occasionally computed on less than the total number of reported
cases due to incomplete details on each case. It should, therefore, be noted that
certain totals of individual or category items listed in the major analytical chart
do not coincide with the appropriate number of reported cases. -

Quality of data

Responses to the Subcommittee’s questionnaire were generally complete and
detailed for most agencies, but in certain cases the agencies seemed to misunder-
stand the questions or they provided otherwise unusable information. The Depart-
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ment of Defense for example, acknowledged incomplete records to answer some
questions. The Civil Aeronautics Board supplied aggregate information for fiscal
year 1968 only. The Federal Highway Administration and the Federal Railroad
Administration reported they kept no records on Freedom of Information Act
requests.

In a number of instances details were omitted from agency responses. The
number of requests for public records was not provided, for example, by the
Department of the Army, the Department of Health, Education, and Welfare,
the Coast Guard, the Federal Maritime Administration, and the Civil Service
Commission, though those agencies did provide information on individual denials.
Often no initial request dates were supplied for individual cases or no dates on
appeals were given, thus making the computation of time intervals impossible or
limited to a few cases. In many responses the titles and citations of relevant court
cases were garbled or missing. The Department of the Army, the Department of
the Navy, the Department of State, and the Securities and Ixchange Commission
failed to cite appropriate sections of the Freedom of Information Act as a basis for
refusing information.

Frequently, the responding agencies cited court cases which resulted from their
refusals to provide materials but they failed to provide details on the administrative
procedure which preceded judicial action. While the Air Force was way out of
line in claiming to grant 202,714 requests for information under the Freedom of
Information Act and to deny only 118 requests, some other agencies also appeared
to inflate the figures on requests for information. The Agriculture Department
claimed it granted 10,769 requests for information while denying only 137 requests;
the Department of Transportation claimed. 13,295 grants and 445 denials and the
Civil Aeronautics Board claimed that 18,261 requests for information were re-
ceived and only 33 requests were denied. The grant/denial record of other agencies
seemed to be in line with their size and activity. : :

Those agencies which were -out of line might have overstated the number of
requests which were granted—counting a request for a routine government
publication, for instance, as a demand for public records under the Freedom of
Information Act—or the variations in numbers of requests cited may be one more
indication that the Freedom of Information Act is held in minimum high regard
by the agencies responsible for protecting the people’s right to know in a democratic
society.

The possibility was considered that agencies might cite many sections of the
Freedom of Information Act as authority to refuse requests for information
initially, but cite fewer and more defensible sections if challenged in court. The
analysis indicates only nine instances where initial citations of authority for
refusal differed from citations in court. Nor was the trend within these cases
unidirectional ; in some instances more sections of the Act were cited at the court
stage than at the initial refusal stage. -

Computations were made for the average number of days required for each
agency to respond to initial requests for information and for the average number
of days to respond to appeals of the initial denials. These time spans ranged from
an average of 8 days (Small Business Administration) to 69 days (Federal Trade
Commission) for responses to initial requests and from 13 days (Department of the
Air Force) to 127 days (Department of Labor) for responses to appeals.-For
those agencies listed in the analytical chart, the average number of days taken to
respond.to initial requests was 33 (for 27 agencies) ; the average number of days to
respond to appeals was 50 (for 20 agencies). In terms of the average time lapse on
initial requests for agencies listed in the analytical chart, 11 agencies exceeded this
average; 9 agencies exceeded this average for time on acting on appeals. The
Departments of Health, Education, and Welfare, Interior, Justice and the Re-
negotiation Board exceeded the total average for both stages of the administrative
process. Statistically, four agencies seem to be in no hurry to expedite reques*s for
information under the Freedom of Information Act.

Only two agencies reported that they denied more requests than they granted.
These are the Department of Justice and the Federal Power Commission, but in
the latter case the outcome: resulted from a total of only 8 requests. Other agencies
indicated high refusal rates in their responses. These refusals are usually not
overturned to any general extent when appealed within the agencies or when
pressed in court. Of 296 requests which were appealed, 37 were granted and 196
were denied. Those remaining were granted in part, were pending, or results were
unknown. Of 99 court cases which were initiated to obtain information denied by
the executive agencies, 16 resulted in grants of the material sought and the re-
maining cases were either denied or appealed to higher courts.

47-217 O - 75 -8
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1 The chart is not inclusive of all agencies responding to the questionnaire. The agencies listed
were chosen because they generally affect the public welfare or because, in the preliminary examina-
tion of returned questionnaires, they indicated areas of special interest for analysis.

2 Figures in par are percent of the total number of formal requests to the agency.
Due to rounding the percentages may not equal 100 percent.

3 Incidences of court action do not necessarily reflect the number of appeals lost and brought to
court. Many agencies cited court cases and provided no previous administrative action data.

4 The figures shown in parentheses are the number of cases on which the average is based.

5 ldentity of requester (in cases of refusal only) was provided by the agencies. Judgments were
_r“ad{e i{]_ instances where types were not explicitly stated. Therefore the categories may not be fully
illustrative.

6 Sections cited are the exemptions written into the Freedom of Information Act. The number of
exemptions will not always justify with the number of denials due te multiple citations or lack of
citation altogether.

7 CAB provided total number of requests for fiscal 1968 only. Kept no records of requests granted.
Those refused cover the 4-year period.

Unknown.

9 CAB. Of the 31 cases (initial refusal) computed, 22 received action within 24 hours. On appeal, 3
cases received action in less than 15 days.

10 CSC has not made it a practice to keep centralized records of requests; therefore no figures were
provided. Were able to identify 23 denials through reference to the General Counsel's office. It is
possible that other formal requests have deen denied.

1 Pepartment of Agriculture response was decentralized. Each constituent agency replied inde-
pendently. The replies indicated no unified recordkeeping policy.

12 Department of Commerce cited 10 cases, action on which do not fall into chart categories: 7 were
withdrawn before acted upon; 1 was for records at another agency; 1 was nonexistent records; and
1is unrecorded as to action taken. Of 8 court cases, only 3 were cited as requested. 2 were pending
July 4, 1971; the other found for the agency. Of the remaining cases, 1 ordered release of docu-
ments (411 F. 2d 696) and 4 were reported as '‘Suit dropped. Resolve by access.” Citations to the
Code of Federal Regulations accompanied 5 U.S.C, 552(b) as basis for refusal.

13 Department of Defense was decentralized in its replies. The constituent agencies, except Army,
Navy, and Air Force, have been combined on the chart. Some question arises as to method of record-
keeping, i.e., Air Force reports over 200,000 formal requests for information; Army could give no
statistics other than appeals (and no dates for appeal initiation); and Navy estimating that the num-
ber of cases would total millions, provided both initial denial and appeal information where possible.
Navy provided an estimate for Marine Corps Headquarters: granted 16,804 access requests; denied
960 ‘access requests; and granted in part 50 requests. No departmentwide statistics were charted
due to the imbalance created by Air Force figures. Court action: The 2 DOD (combined) cases are
pending as are 3 from Navy and 1 from Air Force. Administrative appeal action: Air Force, no record
7; Navy reported 1 appeal pending.

14 Department of HEW: Of 8 appeals, action was unknown on 2 and 1 is pending. Of 5 court cases,
1 is pending. HEW was irregular in its reporting of basis of refusal. In some instances it referred to
only 5 U.S.C. 552(b), not citing specific exemptions and in some instances it relied solely on HEW
public information regulations or combined those with code citations.

15 Department of HUD: Of 7 appeals, 1 is pending.

'8 Department of the Interior interpreted formal requests to be those which were appealed or
otherwise considered by the Solicitor. The sole court case was not a result of refusal for information,
but rather a refusal to gather, from all field offices, the information together in Washington for plain-
tiff's perusal. No final action was reported.

17 Department of Justice: Of 9 court cases, 3 are pending. Appeal action: 6 modified (granted whole
or in part): 1 pending and 1 record nonexistent.

18 Department of Labor keeps no record of requests granted; when requests are initially denied
copies of relevant correspondence are filed. The Code of Federal Regulations was aiso cited as a
basis for refusal.

1¢ Department of State has no formal appeals process. Of 2 court cases, 1 is pending. 5 U.S.C.
552(b) was general basis of refusal with no specific exemptions cited.

.20 Department of Transportation estimated the number of requests received as being over 14,000.
Figures shown are those aggregated from the constituent agencies providing data. Of 55 appeals,
1 is pending and 2 have no record of action.

. # Department of Treasury: Internal Revenue Service reported denial of access (whole or partial)
in 306 instances; information was provided for 130 of those, the remainder being unidentifiable or
granted on appeal. Of 8 court cases, 5 are pending.

22 FGC reported 1 court case for which an appeal is pending. Action is unknown on 1 appeal.

23 FPC reported 2 court cases, both of which are pending.

24 FTC reported 7 court cases, 3 of which are pending.

25 GSA: Of 5 court cases, 4 are pending. -

26 OEQ reported 1 request which was not refused per se. The Director responded within 4 days
stating that the document would be studied for possible release. Suit was filed the day the ietter was
dated. Before hearing the document was released.

27 Renegotiation Board reported 9 court cases, 5 of which are pending.

28 SEC provided information only on Commission action which constitutes appeal action. No initial
refusal or basis for refusal data was provided. Time for appeal was computed from time of initial
request. Of 40 appeals, 2 had no action recorded. Of 3 court cases, 2 are pending.

29 Selective Service System reported 7 instances in which requests for information resulted in
court action; refusal was sustained in 6 and reversed in 1. No previous administrative data was
provided for these cases. -

30 SBA reported 1 appeal with action unknown and 1 court case which was declared moot.

3LVA: Of 3 court cases, 1 is pending.

32 Individual units may not equal apparent totals due to variations among agencies.
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CHAPTER II1

A. THE FREEDOM OF INFORMATION ACT AMENDMENTS
OF 1974 (P.L. 93-502): A HISTORY OF THE LEGIS-
LATIVE PROCEEDINGS, PREPARED BY THE CON-
GRESSIONAL RESEARCH SERVICE, LIBRARY OF
CONGRESS '

B. FREEDOM OF INFORMATION ACT AMENDMENTS
CONFERENCE NOTES. PREPARED BY THE STAFF
OF THE SENATE JUDICIARY SUBCOMMITTEE ON
ADMINISTRATIVE PRACTICE AND PROCEDURE; IN-
FORMAL NOTES ON MEETINGS OF HOUSE-SENATE
CONFEREES ON THE 1974 AMENDMENTS
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A. THe FreEEpoM oF INFORMATION ACT AMENDMENTS OF 1974
(PusLic Law 93-502)

A HISTORY OF THE LEGISLATIVE PROCEEDINGS*

Presuming all Government information should be available to the people other
than categories permissively or mandatorily exempted by the law, the Freedom
of Information Act (F.O.I. Act) (5 U.S.C. 552) provides the basic authority
and procedure for the public to petition the Executive Branch for otherwise
unreleased documents in its possession. It derived from eleven years of investiga-
tive hearings by the House Government Operations Committee’s former Special
Government Information Subcommittee ! (1955-1962) and the Foreign Opera-
tions and Government Information Subcommittee, which succeeded it. (Here-
after, the latter will be referred to as the House subcommittee.) The statute was
also the product of the Senate Judiciary Committee’s Subcommittee on Adminis-
trative Practice and Procedure.? (Hereafter, it will be referred to as the Senate
subcommittee.) Enacted first in 1966 (80 Stat. 250), it was made part of title 5,
U.8. Code in 1967 (80 Stat. 54). It became effective July 4, 1967. The Act was the
product of many compromises and political pressures. No Federal department or
agency urged passage of the bill; even the President’s position seemed uncertain
until he approved it.

Oversight of the Freedom of Information Act

During the 92nd Congress, the administration and operation. of the Freedom of
Information Act came under detailed congressional scrutiny. During the fourteen
days of sworn testimony, the House subcommittee heard various government and
private witnesses discuss their experiences and difficulties with the public access
provisions of the statute.® The Congressional Research Service of the Library of

ongress was asked to prepare an analysis, based largely upon the denial case-
load, of administrative problems reflected in information requests over the past
four years.* The Administrative Conference of the United States was asked to
testify on its studies leading to a recommended model regulation for effective
administration of the law.5

*For a detalled history of the original 1966 Freedom of Information Act, with data on leading court cases
involving the Act, a selected bibliography and articles on the Act, see Freedom of Information Act Source-
book, Legislalive Materials, Cases, Articles. U.S. Congress. Senate. Committes Print. Subcommittee on
Administrative Practice and Procedure, Committee on the Judiciary. 93d Congress, 2d Session. Washington,
U.S. Govt. Print. Off., 1974. 432 p.

1 See U.S. Congress. House. Committee on Government Operations. Special Subcommittee on Govern-
ment Information. Availability of I'%ormation from Federal Departments and Agencies (17 parts). Hearings
84th-86th Congresses. Washington, U.S. Govt. Print. Off., 1956-1959. 4260 p.; also see Robert Okie Blanch-
ard. The Moss Commiitee and a Federal Public Records Law. Unpublished doctoral dissertation. Syracuse,
Syracuse University Graduate School, 1966, 278 p.; Robert O. Blanchard. ‘A History of the Federal Records
{é%;v '1’2Freed_om of Information Center Report No. 189. Columbia, School of Journalism, University of Missouri, .

, 12 p.

2 In chronological development, see: U.S. Congress. Senate. Committee on the Judiciary. Subcommittee
on Administrative Practice and Procedure. Freedom of Information. Hearings, 88th Congress, 1st session.
Washington, U.S. Govt. Print. Off., 1964, 322 p.; —, ——, ——, ——, Administrative Procedure Act. Hearings,
88th Congress, 2d session. Washington, U.S. Govt. Brint. Off., 1964, 673 p.; ——, ——, —, ——, Administra-
tive Procedure Act. Hearings, 89th Congress, 1st session. Washington, U.S. Govt. Print. Off., 1965. 572 p.;
—, ——, ——, Clarifying and Protecting the Right of the Public to Information and for Other Purposes. Washing-
ton, U.S. Govt. Print. Off., 1965. 10 p. (89th Congress, 1st session. Senate. Report No. 813); —. House.
Committee on Government Operations. Federal public records law. Hearings, 89th Congress, 1st session.
Washington, U.S. Govt. Print. Off., 1965, 528 p.; —, ——, ——, Clarifying and Protecting the Right of the
Public to Information. Washington, U.S. Govt. Print. Off., 1966, 14 p. (89th Congress, 2d session. House.
Report No. 1497); —, ——, Committee on the Judiciary. Codification of Public Law 89-487. Washington,
U.S. Govt. Print. Off., 1967, 8 p. (30th Congress, 1st session. House. Report No. 125).

3 Additional days were devoted to related subjects besides the public access provisions and the serles of
hearings was published as U.S. Congress. House. Committee on Government Operations. U.S. Government
Information Policies and Practices (9 parts). Hearings, 92nd Congress, 1st and 2d sessions. Washington, U.S.
Govt. Print. Off., 3758 p.; see parts 4-6 regarding public access provisions.

4 See Ibid. (Part 4), pp. 1333-1343.

3 See Ibid. (Part 4), pp. 1219-1251; also see Donald A. Giannella. Agency procedures implementing the
Freedom of Information Act; a proposal for uniform regulations. Administrative Law Review, v. 23, May 1971:
217-270; also see Administrative Conference of the United States. Recommendations and Heports of the Ad-
‘;nliniatrative Conference of the United States (Vol. 2). Washington, U.S. Govt. Print, Off. [1973], pp. 18-24,

9-196.
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In reporting findings with regard to the public access provisions of the F.0.1,
the House subcommittee identified the following general problems in the admin-
istration of the law: (1) Excessive delays in responding to requests for documents;
(2) excessive user fee charges for searching and copying documents; (3) cumber-
some and costly legal remedies when pursuing information after the exhaustion
of administrative appeal; (4) little involvement of government public information
personnel in F.O.I. Act administration and a tendency in many agencies to leave
decision-making in this area to legal experts or political officials; (5) little utiliza-
tion of the law by the news media because of bureaucratic delays in responding to
requests and cumbersome appellate procedures, and (6) the lack of positive sup-
port or a sense of priority within the departments and agencies for the provisions
of the act.® In brief, ‘‘the committee finds that the Freedom of Information Act
has helped thousands of citizens gain access to . . . information, when they have
been able to overcome Government roadblocks.” ?

In terms of specific administrative problems, the report pointed to (1) confusing,
inadequate, or deficient agency regulations which conformed neither to the
Attorney General’s 1967 memorandum of guidance on the law nor to the intent of
Congress; 8 (2) lack of leadership within the Office of Legal Counsel, Department
of Justice, with regard to the advisory role it had come to fill for assisting other
agencies in the administration of the F.O.I. Act; (3) inadequate records on the
volume and processing of requests for public information under -the law and
accompanying failures to notify individuals denied documents of their right to
administrative appeal and court redress; (4) failure to involve public information
officials.in F.0.I. Act decision-making and policy determinations or to issue clear
policy statements and directives placing appropriate priority on compliance with
the provisions of the act; (5) failure to provide suitable training or orientation of
employees on the meaning, intent, and proper administration of the law; and (6)
charging excessive fees for search and reproduction of requested public records.®

And, with respect to problems to be resolved through amendatory legislation,
the report identified needs to (1) eliminate bureaucratic delay in responding to
F.O.1. requests which could be corrected through the adoption of response times
recommended by the Administrative Conference; (2) clarify the ‘“‘identiiable
record’ requirement of the law to eliminate its use as an excuse for. withholding
public records; (3) eliminate delay in F.O.I. court proceedings by. setting a
response time for responsive pleadings by the government; (4) require an annual
report from each agency with regard to its operations and activities under the
law in the hope that such would “not only improve administration of the act
but also permit more effective and systematic legislative oversight’’; and (5)
clarify certain of the exemptions of the statute.!® These were the basis of legislative
objectives whose consideration was recommended by the committee.!? Provisions
to achieve each of these recommended legislative objectives are contained in the
Freedom of Information Act amendments of 1974 (P.L. 93-502).

Amending the F.O.1. Act .

As a consequence of these findings and recommendations, Rep. William S.
Moorhead (D.-Pa.), Chairman of the Foreign Operations and Government
Information Subcommittee, introduced a measure (H.R. 5425) at the outset of
the 93rd Congress embodying certain of the items suggested in the report as
amendments to the basic statute. Other amending provisions, again drawn from
the committee’s report, were offered (H.R. 4960) by Rep. Frank Horton (R.-
N.Y.), long a member of the subcommittee and the ranking Republican on the full
Government Operations Committee. Hearings were held on both bills during
May of 1973 and various perfecting changes were proposed by both Government
and private witnesses.!? Refinements were then made in an effort to produce a

8 U.S. Congress. House. Committee on Government Operations. Admiristration of the Freedom of Infor-
mation Act. Washington, U.S. Govt. Print. Off., 1972 (92d Congress, 2d session. House. Report No. 1419),

p. 8.

7 Ibid., p. 9.

8 United States Department of Justice. Office ol the Attorney General Attorney General’s Memorandum
on the Public Injormation Section of the Adminisirative Procedure Act. Washington, U.S. Govt. Print. Off,,
1067. 47 p.; also produced in U.S. Congress. House. Committee on Government Operations. U.S. Govern-
ment Information Policies and Practices (Part 4). Hearings, 92nd 2d session. Washington, U.S. Govt. Print.
Off., 1972, pp. 1079-1131.

¢ H. Rep. 92-1419, pp. 9-10

10 Ihid., pp. 10-11.

1 Jbid., pp. 82, 83. .

12 See U.S. Congress. House. Committee on Government Operations. The Freedom of Information Act.
Hearings, 93rd Congress, st session. Washington, U.S. Govt. Print. Off., 1973. 412 p.
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joint measure (H.R. 12080), and a final compromise version (H.R. 12471) was
arrived at in January 1974. This proposal was unanimously reported from the
Government Operations Committee on February 21.13 The bill was considered
by the House on March 14 and passed by a 383-8 record vote after a minor
amendment was accepted without voiced objection.4

As reported and adopted, the House version of the F.Q.I. Act amendments
sought to produce the following changes in the basic statute: A provision was
included calling for readily available indexes of agency information, including final
opinions and orders made in the adjudication of cases, statements of policy not
produced in the Federal Register, and administrative staff manuals. The document
identification requirement was amended so that a description of an item would
be sufficient if it enabled a professional employee of the agency or unit who was
familiar with the subject area to locate the record with a reasonable amount of
effort. Three time limits were proposed for the basic law through the amendments:
A 10-day period for responding to initial requests, a 20-day period for responding
to appeals of request denials within an agency, and a 20-day period for responsive
pleadings by the Government in F.O.1. cases taken to court. Another provision
would grant the recovery of attorney fees and court costs in litigation where the
. Government failed to satisfy the court in withholding requested materials. Lan-
guage was also included to grant the courts authority for in camera review of
classified documents being sought under the act, a provision made to overturn
a Supreme Court ruling to the contrary.’® The House amendments also imposed
a required annual report to Congress by the Executive on the administration of
the Freedom of Information Act with specific details to be included in same denoted
in the law. There was also a clarifying provision expanding the definition of
“agency’’ to insure the Act’s coverage of entities within the Executive Office
of the President, the U.S. Postal Service, Government corporations or Govern-
ment-controlled corporations.

Senate action ' ‘

On March 8, 1973, Sen. Edmund S. Muskie (D.-Maine) introduced a com-
panion version (S. 1142) of the original Moorhead bill (H.R. 5425) amending
the F.O0.I. Act. Joint Senate hearings on this and other legislative proposals
concerning different aspects of government information policy were held by three
subcommittees: The Judiciary Committee’s Subcommittees on Administrative
Practice and Procedure and on Separation of Powers and the Government Oper-
ations Committee’s Subcommittee on Intergovernmental Relations.® These
proceedings concluded on June 26. On October 8, Sen. Edward M. Kennedy
(D.—Mass.), Chairman of the Administrative Practice and Procedure Subcom-
mittee, offered certain amendments to the basic F.O.I. Act through 8. 2543. This
bill, which contained important differences from the Moorhead-Muskie proposal
pending in each chamber, was subsequently reported on May 16, without
hearings.1?

Amended in committee and subsequently sent to the floor with bipartisan
support, the reported version of the Kennedy bill required publication ‘“‘quarterly
or more frequently’’ of indexes of agency information but exempted those units
which could establish that such publication would be both unnecessary and im-
practical in terms of public interest and use. A restructuring of the initial sec-
tions of the existing law was proposed to reflect that judicial review is available
with regard to any part of the basic 1aw and not just a particular section as was
contended, on occasion, by the Government. The bill also sought to interpret

13 See U.S. Congress. House Committee on Government Qperations. Amending Section 662 of T'itle §, United
States Code, Known as the Freedom of Information Act. Washington, U.S. Govt. Print. Off., 197429 p. (93rd
Congress, 2d session. House. Report No. 93-876).

14 See Congressional Record, v. 120, March 14, 1974: H1787-1803; the technical amendment pertained to a
House rule requiring Executive communications and reports be submitted to the Speaker rather than to a
committee as required in the bill; on the presentation and adoption of the amendment see Ibid., p. H1802.

18 Environmental Protection Agency et al. v. Patsy T. Mink, et. al., 410 U.8. 73 (1973). Here the Supreme
Court held that a claim under the national defense or foreign policy exemption of the ¥.0.L. Act was satis-
fied by affidavit of the Government that the documents in question were classified top secret or secret
pursuant to Executive order 10501, that Congress gave the Executive the authority to determine if any
information should be so classified, and that Congress did not intend to subject the soundness of Executive
security classifications to judicial review—of which in camera inspection was a central aspect—at the insist-
ence of any objecting citizen.

18 See U.S8. Congress. Senate. Committee on Government Operations and Committee on the Judiciary.
Ezecutive Privilege, Secrecy in Government, Freedom of Information (3 parts). Hearings, 93rd Congress, 1st
session. Washington, U.S., Govt. Print. Off., 1973. 1482 p.

17 See U.S. Congress. Senate. Committee on the Judiciary. Amending the Freedom of Information Act.
Washington, U.S. Govt. Print. Off., 1974, 64 p. (93vd Congress, 2d session. Senate. Report No. 93-854).
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‘“identifiable records’’ as simply a ‘“‘request for records which reasonably de-
scribes such records.”’ Provision was included directing the Office of Management -
and Budget to promulgate regulations specifying a uniform schedule of fees for
search and copy applicable to all F.O.I. Act requests, as well as criteria for the
reduction or waiver-of such fees. Language was set forth establishing alternate
venue for F.0.1. Act litigation in the Federal courts of the District of Columbia.
Such. alternate venue would be at the complainant’s option, but it recognized
the expertise of the D.C. courts in adjudicating F.O.I. Act cases and afforded
convenience to Justice Department attorneys who probably would have been
involved in initial F.O.I. Act determinations at the administrative level. Pro-
vision was also made for such litigation to have ‘‘precedence on the docket’”
and to “‘be expedited in every way.” Although the bill would have allowed in
camerg inspection of -classified information by a judge during litigation of an
F.O.I. suit on such documents, the court would first attempt to resolve the con-
test “‘on the basis of affidavits and other information submitted by the parties.”
FEzx parte showing might also oc¢cur under the bill’s arrangements. Details were
also specified as- to ‘the maintenance of the classified information during the
deliberations (markings, seals, physical protection, ete.).

- 'The bill also would have allowed the courts to assess reasonable attorney fees
and other litigation costs against the United States in cases where the complainant
had ‘substantially prevailed. In- addition, sanctions were provided for the wrong-
ful withhiolding of infermation by a Government employee; this would occur
through a judicial determination and might result in suspension or other disci-
plinary action.’ Response times of 10 days for an initial request and 20 days for
an appealed request were proposed, with an extension clause for unusual
circumstances.

Language was offered modifying the application of the national defense or
foreign policy exemption clause of the basic statute to allow the courts to deter-
mine the propriety of a classification marking. Provision was also made for the
deletion of an exempt portion of a record so as to allow the remaining portions to
be disclosed. i :

Reporting requirements on F.Q.I. Act administration were established in the
bill and ‘an expanded definition of agency was offered so as to include the Postal
Service and publicly funded corporations established under the authority of the
United States Government within the jurisdiction of the statute.

In debating the bill on May 30, 1974, Sen. Muskie offered an amendment (No.
1356) strengthening the provision regarding court review of classified documents
in F.O.I. Act litigation. The amendment, adopted by a 56~29 vote, granted the
courts authority to examine classified materials 7n camera if the question of their
release could not be resolved through affidavit, and it made ex parte communica-
tions from the government in such disputes subject to the discretion of the courts.
The court might also question the propriety of the classification of a document
only under the standards established in a statute or by an Executive order on this
matter; for example, there can be no alteration of classification standards or
procedures in this action.

Senator Birch Bayh (D.-Ind.) offered an amendment to the effect that infor-
mation released to one individual under the provisions of the F.O.I. Act must
thereafter be available, without reservation, to any other party, whether utilizing
the Act or merely making a general request. This amendment was agreed to
without a.vote. o

Similarly, Sen. Roman Hruska (R.-Nebr.) offered an amendment specifying
ghat the timeframes attached to the amendments were to be denoted as ‘“working”

ays. . . )

An amendment (No. 1361) was then offered by Sen. Philip Hart (D.-Mich.)
to limit the understanding of the “investigatory files”” exemption to records, the
release of which would interfere with enforcement proceedings, deprive a person
of a right to a fair trial or an impartial adjudication or constitute a clearly un-
warranted invasion of personal privacy, disclose the identity of an informer, or
disclose investigative techniques and procedures. This proposal was subsequently
passed on a 51-33 roll-call vote. )

~ “With the close of debate on the Senate bill, Sen. Kennedy called the House bill

(H.R. 12471) before the chamber for consideration. The House measure was then
amended with the language of the Senate’s amended bill and the Senate proposal
was vacated. The amended House bill was then adopted on a 64-17 roll-call vote.18

18 Senate action on the F.0.I. Act Amendments appears at Congressional Record, v. 120, May 30, 1974,
$9310-59343.
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Conference Action

On June 6, 1974, seven House conferees were named for the deliberations on
the F.O.1. Act Amendments: Rep. Chet Holifield (D.-Calif.), Chairman of the full
Government Operations Committee; Rep. Moorhead, Chairman of the Foreign
Operations and Government Information Subcommittee; Rep.. John Moss
(D.-Calif.), former chairman of the. information subcommittee and - principal
author of the original F.O.l. legislation in the House. Rep. Bill Alexander (D.-
Ark.); Rep. Horton, ranking minority member of the Government Operations
Committee; Rep. John Erlenborn (R.-Ill.), ranking minority member of the
subcommittee; and Rep. Paul M¢Closkey (R.-Calif.).1® :

Senate conferees were named on June 10 and included : Sen. Kennedy, Chairman
of the Administrative Practlce and Procedure Subcommittee; Sen. Philip Hart
(D.-Mich.), proponent of the “investigative files”’ exemption amendment; Sen.
Birch Bayh (D.-Ind.), proponent of the post-F.Q.I. general information avail-
ability amendment; Sen. Quentin Burdick (D.-N.D.); Sen. John Tunney (D.-
Calif) ; Sen. John McClellan (D.-Ark.); Sen. Strom Thurmond (R.-S.C.), ranking
m1nor1ty member of the Administrative Practice and Procedure Subcommittee;
Sen. Charles Mathias (R.-Md.); Sen. Edward Gurney (R.-Fla.); and Sen. Roman
Hruska (R.-Nebr.), ranking mlnorlty member of the full Judlcmry Committee.2?

The conferees first met on August 6, and at that time they elected Rep. Moor-
head, chairman of the deliberations. They agreed to open the proceedings to
the public and to follow a draft embodying a number of staff suggestions as the
basic working document of the conference.?! After certain technical and language
alignments were agreed to, the conferees made the following substantive and
conforming changes:

Index publication

The House version required the publication and dlstrlbutlon—through sale or
otherwise—of agency indexes identifying information for the public as to any
matter issued, adopted, or promulgated after July 4, 1967, and required by 5
U.S.C. 552(a) (2) to be made available or published. Ttems covered by this pro-
vision included final orders, opinions, agency statements of policy and inter-
pretations not otherwise published in the Federal Register, and administrative
staff manuals and agency staff instructions that affe¢t the public. The intent of
the amendment was to provide the public with a clearer indication of items
available under the Act and to assist in identifying requested materials. Some
indexes of this kind are currently being produced by commercial firms; the avail-
ability of these tools through an agency would satisfy the requirement. 2

The conference followed the Senate amendment which, although very similar
to the House provision, imposed a requirement that agency indexes be updated
on a quarterly or more frequent basis. It also allowed an agency to forego publi-
cation of such indexes if the agency determmed by an order published in the
Federal Register that such publication would be ‘“‘unnecessary and impracticable.”
Further, the conference agreed that, if an agency determines not to publish its
index, it shall provide copies to the pubhc upon request at a cost not to’ exceed
the direct cost of duplication. .

Identifiable records : : .

The original Freedom of Informatlon Act requ1red that a requeat for 1nforma-
tion from an agency be for ‘‘identifiable records.” Since interpretation of an
‘‘identifiable’’ record in terms of its being retrievable was left to the discretion
of the bureaucracy, efforts to obtain documents could be thwarted by premature
agency claims that an item could not be located merely from the description given
by a requestor and that a sizable search fee might have to be imposed. To correct.
this condition, a House amendment that a request only ‘reasonably descrlbe
the material(s) being sought was adopted by the conference

Search and copying fees

The Senate version of the F.0.1. Act amendments contained a umque prov151on
requiring the Director of the Office of Management and Budget to promulgate
regulations establishing a uniform schedule of fees.for agency searches and copying
of records made available to the public under the F.O.I. law. The conference
assigned this funiction to each agency, requiring it to issue separate regulations

18 See Jbid., v. 120, June 6, 1974: H4811

20 See Ibid., v. 120, June 10, 1974: S10206.

2 See Freedom of Information Act Amendments Conference Notes appended to this narrative.
22 H. Rept. 93-876, supra, p. 5.
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for the recovery of only the direct costs of search and duplication and not including
costs for examination of the records. In addition, the conference retained a Senate
provision allowing an agency to furnish documents without charge or at a reduced
cost if it determined that such action would be in the public interest. This pro-
vision was designed to allow the agencies to facilitate F.O.L. requests made by the
indigent or by groups serving the public interest through nonprofit activities.
Discretion on such matters would lie with the agencies.

Court review
The conference report states:

“The conference substitute follows the Senate amendment, providing that
in determining de novo whether agency records have been properly withheld,
the court may examine records in camera in making its determination under
any of the nine categories of exemptions under section 552(b) of the law. In
Environmental Protection Agency v. Mink, el al., 410 U.S. 73 (1973), the
Supreme Court ruled that in camera inspection of documents withheld under
section 552(b)(1) of the law, authorizing the withholding of classified in-
formation, would ordinarily be precluded in Freedom of Information cases,
unless Congress directed otherwise. H.R. 12471 amends the present law to
permit such in camera examination at the discretion of the court. While in
camera examination need not be automatic, in many situations it will plainly
be necessary and appropriate. Before the Court orders n camera inspection,
the Government should be given the opportunity to establish by means of
testimony or detailed affidavits that the documents are clearly exempt from
disclosure. The burden remains on the Government under this law.”’23

Response to complaints

The House version provided that the defendant to a complaint under the F.O.I.
law must make a responsive pleading within 20 days after service, unless the court
should direct otherwise for good cause shown. The Senate version contained a
similar provision but allowed the defendant 40 days. The conference adopted a
30-day responsive pleading timeframe, granting the court discretion to direct
otherwise for good cause shown. The desired effect underlying the provision was to
expedite litigation with definite time requirements regarding responsive pleadings.

Expedited appeals

The Senate version contained a unique provision to give precedence to appeal
cases brought under the ¥.0.1. law, except as to cases on the docket which the
court, in its discretion, considers more important. The conference adopted this
provision urging judicial expedition of F.Q.I. litigation. The language merely
begs court attention for this class of cases and leaves the discretion for quick
adjudication with the court.

Attorney fees and costs

The conference adopted language from the Senate version applying to cases in
which the complainant had “substantially prevailed”’ and allowing the court to
award costs and attorney fees to the successful litigant. Criteria for the awarding
of such monies was eliminated from the final bill by the conference ‘because the
existing body of law on the award of attorney fees recognizes such factors,” and
it was felt that ‘‘a statement of the criteria may be too delimiting and is unneces-
sary.” 2 Discretion for such awards lies with the court which, as noted, must be
guided by precedents in case law and statutes.

Sanction

The Senate version of the amendments contained a unique provision authorizing
the court in F.0.1. cases to impose a sanction that would entail a suspension of
.no more than sixty days from employment against a Federal employee or official
whom the court finds to have been responsible for withholding requested records
without a reasonable basis in the law. The conference modified this sanction,
authorizing the. court merely to determine if an “arbitrary or capricious’” with-
holding by a Federal employee or official did occur and requiring that the Civil
Service Commission promptly initiate a proceeding to determine whether dis-

2 TJ.8. Congress. House. Freedom of Information Act Amendments: Conference Report. Washington, U.S.
Gg‘v}é lsrint. Ooﬁ., 1974. (93rd Congress, 2d session. House. Report No. 93-1380), p. 9.
id., p. 10. )
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ciplinary action is warranted in the event of such a finding. The findings of the
Commission and its recommended action are to be submitted to the administrative
authority of the agency and to the responsible official or employee, ‘“and the
administrative authority shall promptly take the disciplinary action recom-
mended by the Commission.”

Administrative deadlines

In an attempt to expedite F.O.I. requests within the Executive Branch
agencies, the conference adopted administrative action deadlines recommended
by the Administrative Conference of the United States and contained in both
versions of the amendments. These timeframes allow 10 days—excepting Satur-
days, Sundays, and holidays—for responding to an initial request for records
under the F.O.1. law and 20 days for response to an appealed request. In addition,
the conference adopted a Senate provision granting a 10-working-day extension
for “unusual circumstances,” where an agency may be required to retrieve
documents from a field facility separate from the office processing the request,
where more than one agency may be involved in responding to the request, or
where voluminous records are being sought. The 10-day extension may be in-
voked only once during the course of action on a request—at either the initial
or the appellate stage. )

Modification of national defense and foreign policy exemption (5 U.S.C. 552(b) (1))

The conference adopted language from both the House and Senate versions
of the amendments which would permit the withholding of information where
it is ‘“‘specifically authorized under criteria established by an Executive order
to be kept secret in the interest of national defense or foreign policy’” and “is in
fact properly classified pursuant to such Executive order.” The conference report
explains that both procedural and substantive criteria are intended.

The statement in the conference report goes on to declare:

“When linked with the authority conferred upon the Federal courts in this
conference substitute for in camera éxamination of contested records as part
of their de novo determination in Freedom of Information cases, this clarifies
Congressional intent to override the Supreme Court’s holding in the case of
E.P.A.v. Mink, et al., supra, with respect to in camera review of classified
documents.

“However, the conferees recognize that the Executive departments responsi-
ble for national defense and foreign policy matters have unique insights into
what adverse affects might occur as a result of public disclosure of a particular
classified record. Accordingly, the conferees expect that Federal courts, in
making de novo determinations in section 552(b) (1) cases under the Freedom
of Information law, will accord substantial weight to an agency’s affidavit
concerning the details of the classified status of the disputed record.

“Restricted Data (42 U.S.C. 2162), communication information (18 U.8.C.
798), and intelligence sources and methods (50 U.8.C. 403 (d)(3) and (g)),
for example, may be classified and exempted under section 552(b)(3) of the
Freedom of Information Act. When such information is subjected to court
review, the court should recognize that if such information is classified pur-
suant to one of the above statutes, it shall be exempted under this law.”’?5

Investigatory records

The Senate version of the amendments contained a unique provision added on
the Senate floor by Sen. Hart during debate of the proposal. This language per-
tained to exemption (b)(7) regarding law enforcement files. As adopted by the
conference, the provision would permit an agency to withhold investigatory
records compiled for law enforcement purposes only to the extent that their pro-
duction would (1) interfere with enforcement proceedings, (2) deprive a person of
a right to a fair trial or an impartial adjudication, (3) constitute unwarranted
invasion of personal privacy, (4) disclose the identity of a confidential source,
(5) disclose investigative techniques and procedures, or (6) endanger the life or
physical safety of law enforcement personnel. The conference added language
also protecting confidential information compiled from a confidential source by a
criminal law enforcement authority in the course of a criminal investigation, or
by an agency conducting a lawful national security intelligence investigation.

% Ivid., p. 12.
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The attempt here was to protect Federal Bureau of Investigation records,
Central Intelligence Agency records, and the files of other Federal law enforce-
ment agencies. Safeguards.were extended to law enforcement personnel and in-
formants aiding law enforcement agencies. ‘“‘National security’’ was to be strictly
construed to refer to military security, national defense, or foreign policy. The
term ‘“‘intelligence’”’ was intended to apply to positive intelligence-gathering
activities, counter-intelligence activities, and background security investigations
by governmental units authorized to perform such functions. '

Se’gregdble portions of records

The conference adopted another unique Senate provision specifying that any
segregable portion of a sought record shall be provided after deletions of portions
that may be withheld under the exemption of section 552(b).

Annudl reports of F.O.I. activily

The ‘conference adopted language from both versions of the amendments,
essentially requiring from each agency an annual report on activity and operations
under the F.O.I. Act and specifying certain details that must be included in the
report.: - ’ :

Ezpanston of agency.definition

Adopting language from the House version, the conference expanded the def-
inition of “agency’”’ for F.O.I. Act matters expressly to cover those entities
encompassed. by 5 U.8.C. 551 and others, including the U.S. Postal Service and
the Postal Rate Commission, as well as Government corporations or Government-
controlled corporations now in existence or created in the future.

. . “With respect to the meaning of the term ‘Executive Office of the President’
the conferees intend the result in Soucie v. David, 448 F. 2d 1067 (C.A.D.C.
1971). The term is not to be interpreted as including the President’s immediate
personal staff or units in the Executive Office whose sole function is to advise
and assist the President.’’?6 :

With these differences resolved,?” the report of the conference was made to
each chamber.28 The report was adopted by voice vote in the Senate on October 1 2¢
and the House followed on October 7 with a 3492 roll call vote in favor of adop-
tion.3® The following day the bill was sent to the Chief Executive for signature.

Presidential veto

In the midst of the conference deliberations, President Nixon had resigned his
office. . Vice President Gerald Ford, succeeding to the Presidency, had sent a
letter to the conferees indicating his reservations with regard to certain provisions
of the bill.31 On October 17 he returned the bill to the House without his approval.
The Chief Executive’s accompanying message opposed three main provisions
of the bill: (1) Allowing courts to inspect classified documents, (2) abridgement of
confidentiality in law enforcement records, and (3) defining specified timeframes
for action in F.O.I. Act requests. In addition, the President called the bill ‘“‘un-
constitutional and unworkable.”” 32

Veto overridden

In an attempt to meet the objection of the President to the ¥.0.I. Act Amend-
ments, the Senate Minority Leader, Sen. Hugh Scott (R.-Pa.), offered a revised
bill (S. 4172) on November 19.38 Efforts to override the veto, however, were
already underway at this time. On November 20 the House voted 371-31 to
override, and with a two-thirds vote in favor thereof, the President’s objections
were rejected.® The Senate completed action on the matter on November 21,
voting 65-27 to override.? The bill thereby became a public law (P.L. 93-502),
the amendments becoming effective on February 19, 1975.

2 Ihid., . 15. . . X

2 On the deliberations and efforts to resolve differences between the two versions of amendments see
Freedom of Information Act Amendments Conference Notes appended fo this narrative. .

2 7.8, Congress. House. Committee of conference. Freedom of Information Act Amendments. Washing-
ton, U.S. Govt. Print. Off., 1974, 15 p. (93rd_Congress, 2d session. House. Report No. 93-1380); in the Senate
(93rd Congress, 2d session. Senate. Report No. 93-1200).

2 Congressional Record, v. 120, October 1, 1974: S17828-17830, S17971-817972.

30 Ibid., v, 120, October 7, 1974: H10001-H10009,

81 Ibid., v. 120, October 1, 1974: S17829; also Ibid., v. 120, October 7, 1974: H10002-H10003.

32 See Ibid., v. 120, November 18, 1974: H10705; U.S. Congress. House.Vetoing of H.R. 12471, Amend Freedom
of Information Act: Message from the President of the United States . . . Washington, U.S, Govt. Print. Off.
1974. 5 p. (98rd Congress, 2d session. House. Document No. 93-383); Weekly Compilation of Presidential
Documents, v. 10, October 21, 1974: 1318.

33 Congressional Record, v. 120, November 19, 1974: S19531-819535.

3 Ibid., v. 120, November 20, 1974: H10864-H10875.

38 Ibid., v. 120, November 21, 1974: $19806-519823.
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B. CoNFERENCE NOTES—THE FREEDOM.  OF INFORMATION ACT AMENDMENTS

[INTRODUCTORY NOTE: During the course of the conference proceedings, no -
official transeript was made. However, notes were taken by a staff member of
the Senate subcommittee and are added to this narrative as unofficial staff
observations. They do not constitute approved conference committee minutes
and their inclusion in this document does not mean that they have been officially
approved by either Subcommittee or either House or Senate Committee.]

On March 14, 1974, the House passed by a record vote of 383 to 8, H.R. 12471,
amending the Freedom of Information Act (Volume 120, Congressional Record,
H 1802-1803). On May 30, 1974, the Senate passed an amendment in the
nature of a substitute to H.R. 12471 by a vote of 64 to 17 (Volume 120,
Congressional Record, S 9343). . o . . ;

The House requested a conference on the legislation, and House Conferees
were named on June 6, 1974 (Volume 120, Congressional Record, H 4811);
(Holifield, Moorhead, Pa., Moss, Alexander, Horton, Erlenborn, McCloskey).
Senate Conferees were named on June 10, 1974 (Volume 120, Congressional
Record, S 10206): (Kennedy, Hart, Bayh, Burdick, Tunney, McClellan,
Thurmond, Mathias, Gurney, Hruska). . ‘ ‘ .

The conferees met on August 6, 13, 20, and 21. At the first meeting Congress-
man Moorhead was elected conference chairman, and the conferees agreed to
open their meeting to the public. . ‘

At the initial conference session the conferees agreed to use a series of draft
staff compromise suggestions as the basic document of the conference. It was
discussed in detail on August 6, certain changes were agreed to, and the conferees
reached agreement on all issues under discussion with the exception of the sanc-
tion section coutained in paragraph (4)(F) of the Senate version. No roll call
votes were taken. : o o

On August 13 the conferees met to discuss the sanction provision. An amend-~
ment in the nature of a substitute to paragraph (4)(F) was offered by Mr. Mec-
Closkey, but failed to be adopted by either side. Telephone calls from the
Attorney General and the Deputy Attorney General to conference committee
members requesting a delay on final action were relayed to the conferees, and the
conference recessed for one week on motion of Senator Kennedy. (The delay was
requested to provide President Ford time to review the previous agreements
reached by the conferees, since President Nixon had resigned on August 9 and
Ford was sworn in that day). o

On August 20 Mr. McCloskey and Mr. Kennedy proposed various alternative
sanction provisions. The House conferees agreed to a modified McCloskey pro-
posal, but the Senate conferees by a divided vote (5-5) failed to adopt the
MecCloskey provision and again by a divided vote to adopt a Kennedy amend-
ment to the McCloskey provision.

Also at the conference session on the 20th Senator Kennedy and Congressman
Moorhead received letters from President Ford raising specific concerns with five
issues in the proposed conference bill. The conferees scheduled a meeting the
following day to complete action on the sanction provision and to consider the
issues raised by the President’s letter. (At this meeting, the conferees agreed to
permit television coverage of the committee deliberations by the Westinghouse
Group W Network). On August 21 the House conferees voted 4-3 to propose a
revised Mc¢Closkey compromise on the sanction provision. The Senate conferees
unanimously agreed to accept this compromise if modified in three respects,
pursuant to amendments proposed by Senator Kennedy. The House conferees
accepted the modifications and the final language of paragraph (4)(F) of H.R.
12471 was agreed to. : )

The conferees then opened discussion on the issue of de novo review of classifica-
tion provided under section (b)(1) of the new law, as amended. Since there was
no basic disagreement among the two houses in the bills as passed, the conferees
considered themselves bound to the original language. However, the conferees
agreed that language relating to this issue as proposed by Senator Hruska should,
with some modifications, be included in the Joint Statement of Managers.

The Conferees proceeded to discuss the language of the seventh exemption
which had been agreed to at the first conference session. To accommodate the
President’s request, the conferees reopened discussion on this provision and
agreed to amend the language of the exemption further by amending clause (C)
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by changing “a” to “an’ and deleting the word “‘clearly’’ and by amending
clause (D) to exempt from disclosure confidential information in investigatory
records in narrowly drawn circumstances.

During the course of the four conference sessions, the conferees agreed thaf,
in addition to the language proposed by Senator Hruska on the de novo provision,
language should be included in the Joint Statement of Managers as follows:

(1) Language similar to that deleted from paragraph (4) (E) of the bill, relating
to standards for the court in the discretionary award of court costs and attorney
fees to plaintiffs in Freedom of Information cases.

(2) A discussion that the ‘“‘denial” of records be interpreted as including both
the initial denial, as well as subsequent denials on appeal.

(3) An explanatlon and intent of the conferees of the language in section 2(a)
of the bill, relating to the amendment to subsection (b)(1) of the Act—the na-
tional defense and foreign policy exemption.

@) A dlscussion excluding the President’s personal staff from the definition of

“agency’ in section 3(e) of the bill.

(5) A discussion of intent that agencies adhere to the objectives of the Bayh
amendment in the Senate version, making public those documents ordered
disclosed which involve matters of general public concern.

Reference to the President’s concern with inflexible time limits was made in
the final conference, pursuant to which the conferees subsequently agreed to the
reinclusion of Senate language that courts may retain jurisdiction to allow agencies
additional time to respond in particular situations.

Further technical changes were made in the report, and upon the initiative of
the House Conferees, clause (D) of the amended seventh exemption was further
extended and clarified.

The Conference Report and Joint Statement of Managers on H.R. 12471 was
subsequently agreed to by all House Conferees and by a majority of Senate
Conferees. It was filed by Congressman Moorhead in the House on September 25,
1974 (Report No. 93-1380) (Volume 120, Congressional Record, H 9525) and
by Senator Kennedy in the Senate on October 1, 1974 (Volume 120 Congressional
Record, S 17828). The Senate acted first, agreemg to the Conference Report by
voice vote on October 1, 1974 (Volume 120, Congressional Record, S 17971).
The House agreed to the Conference Report by roll call vote of 349 to 2 on
October 7, 1974 (Volume 120, Congressional Record, H 10008), and the following
day H.R. 12471 was sent to the President.
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of the Umon and ordered to be prmted
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INTRODUCTION

H.R. 12471 seeks to strengthen the procedural aspects of the Free-
dom of Information Act by several amendments which clarify certain
provisions of the Act,"r‘rlg})rove its administration, and expedite the
_ information from Federal agencies in order to
contribute to the fuller and faster release of information, which is the
basic objective of the Act. =

The. amendments- to section 552(a), title 5, United States Ceode
contained in H.R. 12471 seek to overcome certain major deficiencies in
the adininistration of the Freedom of Information Act ss disclosed by
investigative hearings held in 1972 by the Foreign Operations and
Government Information Subcommittee. These amendments deal
with the inadequacy of agency indexes of pertinent information,
difficulties in procedures reguired for the requisite identification of
records, Federal agency delays in responses to requests for information
by the public, and the cost burden of litigation in Federal courts to
persons requesting information. o

An additional amendment to section 552(a) clarifies language in the
Freedom of Information Act regarding the authority. of the courts, as
part of their de novo determination of the matter, to examine the
content of records alleged to be exempt from disclosure under any of
the exemptions in section 552(b) of the Act. _

An amendment is made to section 552(b)(1)—pertaining to national

vdefense and foreign policy matters—in order to bring that exemption

within the scope of matters subject to in éamera review as provided

- under the amended language of section 552(a)(2). The language of the

other eight exemptions would not be amenided by this bill,

H.R. 12471 adds & new subsection (d) to the Act which provides
a mechanism for strengthening Congressional oversight in the admin-
istration of the Act by requiring annual reports to House. and Senate
committees. Such reports, required from ewvery agency, would include .
several types of statistical data and other information necessary for
Congressional oversight. Included, for imstance, are data on denials
of requests under the Act, administrative appeals of denials, riles
made, and fee schedules and funds collected for searches aind reproduc-
tion of requested information. : ’

H.R. 12471 also adds a new subsection (e) to the Act which broadens
the definition of ‘“‘agency’’ for the purposes of the Act.

CommitTEE VOTE |

The committee considered H.R. 12471 on February 21, 1974, and
ordered the bill reported by a unanimous voice vote. '

SUMMARY AND BACKGROUND

_This committee’s concern with information policies and practices of
the executive branch of the Federal Government has a long histery.
On June 9, 1955, the Special Subcommittee on Government Informa-
tion was created by the late chairman of the Government Operations
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Committee, Representative William L. Dawson. In his letter appoint-
ing Representative John E. Moss as chairman of this subcommittee,’
he observed: o

- An informed public makes the difference between mob
rule-and democratic government. If the pertinent and neces-
sary information on government activities is denied the .
public, the result is a weakening of the democratic process
and ‘the ultimate atrophy of our form of government.?

The chartering letter requested the subcommittee: .

.. ¥ * * to study the operation of the agencies and officials
in the executive branch of the Government at all levels with

a view to determining the efficiency and economy of such
operation in the field of information both intragovernmental -
and extragovernmental.
- With this guiding purpose your Subcommittee will as-
certain the trend in the availability of Gevernment infor- ..
mation and will scrutinize the information practices. of ..
executive agencies and officials in the light of their propri-
ety, fitness, and legality. TR

» - * » S

You will seek practicable solutions for such shortcomings, .
and remedies for such derelictions, as you may find and re-. ,
port your findings to the full Committee with recommen-
datiops for action. - ‘ ‘ '

Over the next decade, the Special Subcommittee :on Go¥ernment
Information and its successor standing subcommittees ® conducted
extensive investigative hearings into all aspects of Government in-
formation activities; investigated numerous complaints of information
withholding; compiled vest amounts of data; and prepared periodic
progress reports, numerous substantive reports proposing adminis-
trative and legislative actions to improve the efficiency and economy
of Government information activities, and other publications. In
addition, it carried out other related types of oversight functions in this
field. i o ' o

'In:1958,:the Congress enacted -the first legislative propesal reported
by this committee aimed at reducing the authority of executive agen-
cies to withhold information (H.R. 2767—P.L. 85-619). This amend-
ment-to the 1789 “housekeeping” statute, which gave Federal agencies
the authority to regulate their business, set up filing systems, and keep
records, provided that this authority ‘“does not authorize withholding
infermation from the public or limiting the availability of records: to
the public.” * ‘ o ) _ i

Extensive investigative and legislative hearings by the subcom-
‘mittee over the next eight years resulted in ‘the enactment of P.1L.
89-487—the Freedom of Information Act of “1966—which -became

1 The other two charter members were Representatives Dante B. Fascell and Clare E. Hoﬂr’nﬂh. C

2 Hearings, ‘“Availability of Information from Federal Departmentsand Agencies,”’ Special Subeommittee
on Government-Informsation, House Gtovernment Operations- Committee, November 7, 1985, part 1, p. 2.

3 84th=87th. Congréss—1955-62—8pecial ‘Government Information Suhcomimittee: Mr. Moss (chairman);
88th Congress—1963-84—Foreign ‘Operations and Government "Information Subcommittee: Mr. Moss
(chairman). Thesibeommittee was formed from thejurisdiction.of the former Special Government Informa-
tion Subcommittee’'and part ol the jurisdiction of the farmer Foréign Operations and Moretary Afiairs Sub-
committee. (Representative Willian S. Moorhead ‘became subcommittes chairman at the beginning _qf the

924 Congress.) : . )
4 Previously, 5 U.8. Code, Sec, 22; now codified as section 301, title 5, U.S. Code.
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effective on July 4, 1967. As originally enacted, it was in the form of
an amendment to section 3 (‘Public Information’’) of the Administra-
tive Procedure Act of 1946. 5 This milestone law guarantees the right
of persons to know about the business of their government. Subject
to nine categories of exemptions, whose invocation in most cases is
optional, the law provides that anyone may obtain reasonably identifi-
able records or other information from %‘ederal agencies. Decisions
by Government officials to withhold may be challenged in Federal
court, and in such cases the burden of proof for withholding is placed
on the Government. Also, the 1966 Act broadened the scope of the
. types..of imaterials previously required to be available under the
original language of section 3 of the Administrative Procedure Act.

In. 1967, the Foreign Operations and Government. Information
Subcommittee undertook, as part of its general oversight responsi-
bility, review of the Act’s implementation and administration. In
May 1968, .a committee print was issued, compiling and analyzing
the implementing regulations issued by the various Federal agencies

" pursuant to the new law. ¢ , ' v

During the summer of 1971, the subcommittee began the first com-
prehensive study of Federal agencies’ administration of the Act in prep-
aration for public investigatory hearings which took place in March
and April of 1972.7 Fourteen days of hearings were held and testimony
was received from more than 50 witnesses. Included were spokesmen
for the Federal agencies and the media, attorneys having direct exper-
ience in Freedom of Information cases, academicians, spokesmen for
interested organizations, and other informed persons. Government
withesseés included representatives from the Departments of Justice,
Defensé, - State, Transportation, Health, Education, and Welfare,
Agriculture, Treasury, Interior, Labor, and Housing and Urban
Development. Also, there were witnesses from the Internal Revenue
Service, Environmental Protection Agency, Civil Service Commission,
Selective Service System, Federal Power Commission, Federal Com-
munications. Commission, Féderal Trade Commission, Navy, Air
g‘o_rce’,"'a.nd Army, and the Administrative Conference of thev%nited

tates. . ‘ '

On September 20, 1972, this committee issued a unanimously ap-
proved investigative report based on these hearings.s It contained
findings, conclusions, and recommendations to strengthen.the opera-
tion of the Freedom of Information Act. A series of administrative
recommendations to Federal agencies urged correction of certain de-
ficiencies, in’ their day-to-day operation. The report also set forth a
list of specific legislative objectives to improve the administration of
the Act. They deal with problem areas that could not be adequately
remedied by administrative action.

The administrative recommendations were subsequently trans-
mitted: to each Federal department and agency head. Formal re-
sponses to the subcommittee indicate that many of them have been
implemented. Bills to carry out the legislative objectives were sub-

5 Cb_d,lﬁ_od as-section: 552, title 5, United States Code by the subsequent enactment of P.L. 90-23,

&¢Preedom ’gf information Act (Compilation and :Analysis of Degartmental Regulations Irgé)}eménting
5 U.8.C, 552),” Committee Print, House Government Operations Committée, Novernber, 1968, 314 pp.

7 Hearings, te{J:S. Gavernment Information Policies and Practices—A dministration and Operation oP the
Freedom ol Information-Act,” Foréign Operations and Government Information Subcommittes, House
Government Operations Committee, March and April, 1972, parts 4, 5; and 6. e e

8 H. Rept. 92-1419, “Administration of the Freedom of Information Act,”” House Goverﬁment"oparat_iohs
Committee. : : : :
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sequently introduced by Subcommittee Chairman Moorhead, with
47 co-sponsors. .Similar measures “were introduced ‘by the rank]ng
Republican meémbers of the full committee and the subcommittee,
Mr. Horton and Mr. Erlenborn respectively, with- 27 additional
CO-SpONSOrS.

Legislative hearings were held by the Foreign Operations and
Government Information Subcommittee on H.R. 5425 and H.R. 4960
on May 2, 7,'8, 10, and 16, 1973. The administration’s pos1t10n on
‘the leglslatton was presented by the Justice and Defense Depart-
ments. Othef executive branch witnesses invited to testlfy ‘declined
and deferred to the Justice Department. Testimony and writter 'staté-
ments on the bills were presented by Members of Congress, represen-
tatives of the news media, the Chairman of the Administrative Con-
ference of the United States, the chairman of the Admlmstratlve Law
Section, American Bar Association, and other witnessés.

The Forelgn Operations and Government Informetion Subcom-
mittee adopted a number of amendments to H.R. 5425. Several were
suggested by Government and outside witnesses during the hearmgs
The resultmg measure was reintroduced as H.R. 12471

DISCUSSION

This bill seeks to reach the goal of more efﬁclent prompt and full
disclosure of information by effecting changes in major areas dis-
cussed below: Indexes, identifiable records, time limits, attorney fees,
court costs, court review, reports to Congress, and the deﬁmtlon of

agency '
INDEXES

The ﬁrst area of change deals with the relatlonshlp of the agencies
to the public. The amendment is designed to produce wider avail-
ability of Federal agency indexes which list specific types of informa-
tion available such as: Final opinions and orders made in the adjudi-
cation of cases, statements of policy not published in the Federal
Register, and administrative staff manuals.

This amendment does not envision the necessity for bound and
printed indexes by évery agency, recognizing that there has ‘been
little public demand for the indexes of many agencies. However, it
would require that such indexes be readily available for public access
in a usable and concise form suitable for distribution to requestors.
Any agency index in brochure form available for dlstrlbutlon Would
be an appropriate way to meet this requirement.

The Committee recognizes that some agency indexes are now
published by commercial firms. Such publications would also be able
to satisfy the requirement of this proposed amendment. '

Concurrent with the additional obligation to publish and dlstrlbute
such indexes is a series of amendments requiring expedited c0n51dera-
tion of requests for information by the public.

IDENTIFIABLE RECORDS

Section (1)(b) of the bill is designed to insure that a requirement
for a specific title or file number cannot be the only requirement of an -
agency for the identification of documents. A “descrlptlon" of a
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requested document would be sufficient if it enabled a professional
employee of the agency who was familiar with the subject area of the
request to locate the record with a reasonable amount of effort.

TIME LIMITS

As the subcommittee’s hearings clearly demonstrated, information
is often useful only if it is timely. Thus, excessive delay by the agenc
in its response is often tantamount to denial. It is the intent of this
bi]l that the affected agencies be required to respond to inquiries and
administrative appeals within specific time limits. The testimony also
indicated the abihty of some Federal agencies to respond to inquiries
within the time specified in the bill—ten days for original requests
and twenty days for administrative appeals of denials. a :

It is recognized, however, that there may be exceptional circum-
stances where the requested information is stored in a remote location
outside the country and cannot be retrieved by the agency for exami-
nation within the 10-day time period -even with the most diligent
effort. In such unusual cases, the committee expects that the requestor
will accept the good faith assurances of the agency that the informa-
tion requested will be retrieved and the request itself acted upon in
the most expeditious manner possible. -

It is thus the intent of this provision that the agency have a suffi-
cient flexibility which will enable it to meet its requiremeént in an
orderly and efficient manner. _

Though the subcommittee heard reports of efforts by district courts

to docket freedom of information complaints in an expeditious manner, :

it was found that the defendant Federal agencies as a general rule
were slow in filing responses to complaints, thus inhibiting the rapid
disposition of freedom of information suits. . ,
Under the amendments in this bill, the defendant agency would be
requireéd to respond to complaints within 20 days—the same time
limits specified for private litigants under the Federal Rules of Civil
Procedure, rather than the present 60-day time period for Federal
agency response specified in the Federal Rules of Civil Procedure.
Failure to meet the new mandatory time limits would constitute
exhaustion of remedies, permitting court review. . ‘
The committee beliéves that shorter mandatory response time need
not be a burden on the agencies. Under procedures established by the
* Justice ‘Department, all agencies presently are to consult with the
Department’s Office of Legal Counsel éprior to a final denial of a
request which might result in litigation.® This consultation takes the
form of an analysis of the legal and policy implications involved in a
prospective denial. Accordingly, should a denial result in litigation,
the defendant agency and the Department of Justice should already
know the basis of their defense, and the necessity for a 60-day response

period is lessened thereby.

ATTORNEY FEES AND COURT COSTS

Together with expedition of litigation, the bill provides for a
recovery of attorney fees and costs at the discretion of the courts. The
allowance of a reasonable attorney’s fee out of Government funds to

9 See 38 F.R. 19123 (July 18, 1973); codified as 28 CFR 50.9.

3,
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prevailing parties in litigation has been considered desirable when the
suit advances a strong congressional policy. Similar provisions have
been recognized in legislation in the past.!

COURT REVIEW

Although the present Freedom of Infoimation Act requires de novo
determination of agency actions by the Federal courts, the language is
ambiguous. as to the extent to which courts may engage in in camera
inspection of withheld records.. L .

A recent Supreme Court decision held that under the present
language of the Act, the content of documents withheld under section
552(b) (1)—pertaining to national defense or foreign policy informa-
tion—is not reviewable by the courts under the de novo requirement in
- section 552(a)(3).! The Court decided that the limit of judicial

inquiry is the detérmination whether or not the information was, in

fact, marked with a classification-under specific requirements of an
.Executive order, and that this determination was satisfied by an
affidavit from the agency controlling the information. In camera inspec-
tion of the decuments by the Court to determine if the information
actually falls within the criteria of the Executive order was specifically
rejected by the Court in its interpretation of section 552(b) (1) of the -
Act. However, in his concurring opinion in the Mink case; Mr. Justice
Stewart invited Congress to clarify its intent in this regard.’

Two amendments to the Act included in this bill are aimed at in-
creasing the authority of the courts to engage in a full review of agency
action with respect to information classified by the Department of
Defense and other agencies under Executive order authority.

In camera review ,

The first of thesé amendments would insert an additional clause
in section 552(a)(3) to make it clear that court review may include .
examination of the contents of any agency records in camera to
determine if such records or any part thereof shall be withheld under
any of the exemptions set forth in section [552(b). This language
authorizes the court to go behind the official notice of classification
and examine the contents of the records themselves. —

National defense and foreign policy exemption :

The second amendment aimed at court review is a rewording of
section 552(b)(1) to.provide that the exemption for information in-
volving national defense or foreign policy will pertain to records which -
are ‘‘authorized under the criteria established by an Executive order
to be kept secret in the interest of the national defense or foreign
policy.”” The change from the language pertaining to information‘‘re-
quired” to be classified by Executive order to information which is
“authorized” to be classified under the ‘““criteria’ of an Executive order
means that the court; if it chooses to undertake review of a classifica-
tion determination, including examination of the records in camera,
may look at the reasonableness or propriety of the determination to
classify the records under the terms of the Executive order. '

_ 10 8ge Civil Rig}i_ts Act of 1964, title II: 42 U.8.C. sec. 2000a-3(b); Civil Rights Act of 1964, title VII: 42
2000e~6(k); Educaﬂ(;n Amendments of 1972, P.L. 93-318, title VII, “Emergency School Aid

U.8.C. sec. i
Act,” sec. 718 (20 U.8.C, sec. 1617). .
1 Engironmental Protection Agency et al. v. Patsy T. Mink et el., 410 U.8. 73 (1973).

12 Ibid., at p. 94.
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Even with the broader language of these amendments as they apply
to exemption (b)(1), 1nformat10n ‘may still be protected. under the
exemption of 552(b)(3): spemﬁcally exempted from disclosure by
statute.” This would be the case, for example, with the Atomic
Energy Act of 1954, as amended. Tt features the “born classified”
concept. This means that there is no administrative discretion to
classify, if information is defined as “restncted data’’ under that Act :
but only to declassify such data. :

. The 1n.camera provision is permissive. and not manda,tory It is the
intent of the committee. that each court be free to employ whatever
means it ﬁnds necessary to dlsch&rge 1ts respons1b1ht1es : .

REPORTS TO CONGRESS

A new prowsmn is added to the Freedom, of Informatlon Act
settmg forth requirements for annual reports by the affected agencies
to the Committees on Government Operations of the House and
Senate, and. to the Senate Judiciary Committee, which has Junsdlctlon
over. the Freedom of Information Act. -

.These 'annual  reports should detail the mform&tlon necessary
for. adequa,te Congressmnal -oversight of freedom of mformatlon
activities.. They would .also include the number of each agency’s
determinations to deny information, the number of appeals, the action
on appeals with the reasons for each. determination, and a copy of all
rules and regulations affecting this section. Also to be included is a
statement of fees collected under. this section, plus other matter re-
garding information act1v1t1es indicative of the agency’s efforts under
this Act

T DEFINITION OF “AGENCY”

For the purposes of this section, the definition of “‘agency’’ has been
expanded . to. include . those entities which ‘may not be considered
agencies under section 551 (1) of title 5, U.S. Code, but which perform
governmental functions and control information’ of interest to the
public. The bill expands the definition of “agency”” for purposes of
section 552, title 5, United States Code, Its-effect is to insure inclusion
under the Act of Government corporations, Government controlled
corporations, or other establishments within the executive branch,
such as the U.S. Postal Service. o

The term ‘‘establishment in the Executive Office of the President,”
as used in’ this amendment, means such functional entities as the Office
of Telecommunications Pohcy, the Office of Management and Budget,
the Council of Economic Advisers, the National Security Council,
the Federal Property Council, and other similar establishments which
have been or may in the future be created by Congress through
statute or by Executive order.

The term “Government corporation,” as used in this subsection,
would include a corporation that is a Wholly Government-owned enter-
prise, established by Congress through statute, such as the St. Law-
rence Seaway Development Corporation; the Federal Crop fnsurance
Corporation (FCIC), the Tennessee Valley Authonty (TVA), and
the Inter-American Foundation.

The _term ‘“Government controlled corporation,” as used in thls
subsection, -would include a corporation Whlch is ‘not owned by the
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Federal Government, such as the National Railroad Passenger Cor-
I()&I;lﬁlon (Amtrak) and the Corporation for Public Broadcastmg
)

INFORMA'I_‘ION T0. CONGRESS *

As stated above, the purpose of these amendments to section 552 is
to facilitate increased availability of information to the public. In no
sense should any of the amendments be interpreted as affecting the
availability of information to Congress .under section 552(0), emce
H.R. 12471 makes no change in that subsection.:

That this bill amends subsections (a) and (b); but not (c), of sect1on
552 should in no way be construed as approval by this committee of
~ the Justice Department’s or any other agency’s regulations or practices
of withholding information from Congress (See for example H Rept
92-1333, pp. 30-42.) .

Cos'r ESTIMATE.

In accordance with rule XTII, clayse 7 of the Rules of the House
of Representatives, the committee fimds-with respect to fiscal year
1974 and each of the five fiscal years following that potential costs
directly attributable to this bill should, for the most part, be absorbed
within the operating budgets of the agencies.

This legislation merely revises information procedures under the
Freedom of Information Act but does not create costly new-adminis-
trative functions. Thus, -activities required by this bill should be
carried out by Federal agenmes with.- ex1st1ng staff, so that significant
amounts of additional fun v zequired It may be necessary,
however, for some agencies temem EETSON 'e‘l"shlfﬁ administrative
respons1b111b1es or otherwise restructure certain: ofﬁces to achleve a
higher level of eﬂimency

In accordance with section 483a of title: 31, U. S: Code and Ofﬁce of
Management and Budget Circular 'A-25, user fees are applicable to
requests for information and may be assessed for production-of copies
and time spent by agency employees in search of requestéd informa-
tion, Agency regulations currently provide for such'fees, and- this
legislation does not. change the status of those existing provisions.

The possible assessment of attorney fees and court costs authorized
under section (1)(e) of this bill is at the discretion of the court. The
cost to the Government of such assessments must depend upon -the
amount of litigation, the character of the htlgants, the ‘issues..in-
volved, and action of the courts. Whlle no precise:estimate of- stuch
p0551b1e assessments can be made in view of these variables, a-subcom-
mittee staff investigation has indicated ‘that. a typical freedom of
information case requires-about 40 hours of billable time, ineluding
initial conference, preparation of :pleadings and briefs, and : court
arguments. At an average rate of $35 per hour, it is estimated that
fees.in the amount of $1,400 per case would not be unreasonable. . -

The provision added by this bill to subsection 552(a) of: the:Act,
requiring that such agency indexes be published . and: distributed
should not. represent an appreciable added cost to the. Govérnment.
Present commercial publications will be able to meet. this requirement
for some agencies, and those agencies having to develop in-house
publications can, by the provisions of the b1]l sell the mdexes at pmces
consistent with cost recovery. . :
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Although expenditures for these purposes may be minimal, the
committee estimates that additional costs that may be required by
this legislation should not exceed $50,000 in fiscal year 1974 and
$100,000 for each of the succeeding five fiscal years.

Agency ViEws

Witnesses representing the Departments of Defense and Justice
who testified at the subcommittee’s hearings on Freedom of Informa-
tion Act amendments contained in the original bills (H.R. 5425 and
H.R. 4960) uniformly opposed virtually every proposal to strengthen
and clarify the present law, just as Federal agency witnesses had
opposed the legislation which created the Freedom of Information
Act during subcommittee hearings almost a decade earlier. _

The views of those departments on H.R. 12471 are set forth in
letters to the committee included in appendix 1.

SECTION-BY-SECTION ANALYSIS

Section (1) (a) amends section 552(a)(2) of the Freedom of Informa-
tion Act by adding a provision that the presently required indexes be
promptly published and distributed by sale or otherwise.

Section (1)(b) substitutes for the -term ‘‘identifiable records” a
new requirement that a request be one which ‘“‘reasonably describes”

" the records requested. o

Section (1)(c) sets definitive time limits for agency action on
original requests and on appeals. A limit of 10 working days is set for
a determination on original requests, and a limit of 20 days is set for a
determination on appeals. In the case of a determination to deny an
original request, the denial must include the reasons’ therefor and
notice of the right of appeal. ‘

This section also states that failure to meet the specified time
limitations constitutes an exhaustion of administrative remedies by
the requestor.

Section (1)(d) clarifies the requirement for de novo court determina-
tion under the Freedom of Information Act by stating that the court
may conduct an in camera investigation of any record withheld from
disclosure by an agency under any of the exemptions in section 552(b).

Section (1)(e) provides that the United States agency or. officer
against whom a Freedom of Information Act complaint is filed must
respond within 20 days. This response need not necessarily be affirma-
tive in nature; it may be a motion other than an answer.

This is in furtherance of the policy in the original Act for expediting
action by giving cases under the Act precedence on the court docket.

Section (1)(e) also allows the assessment of attorney fees and costs
against the agency on behalf of a litigant. The assessment of fees and
costs is at the option of the court.

Section 2 amends section 552(b){1) to provide that the exemption
for information involving national defense or foreign policy will per-
tain to records which are ‘“‘authorized under the criteria established
by an Executive order to be kept secret in the interest of the national
defense or foreign policy.” The intent is that the court may look at the
reasonableness or propriety of the determination to classify the records
under the terms of the Executive order.
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Section 3 adds a new provision to the Act requiring a range of in-
formation in annual reports to specified committees of Congress.

Another provision in section 3 of the bill expands the definition of
“agency’’ for purposes of section 552, title 5, United States Code, to

- insure nclusion of Government corporations, Government controlled

corporations, or other establishments within thé executive branch.

Section 4 provides that these amendments will become effective
90 days after enactment of the bill. :

Cuanges 1IN ExistiNng Law MApE BY THE BiLL, As REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is -
enclosed in black brackets, new matter is printed in italics, existing
law in which no change is proposed is shown in roman):

TITLE 5, UNITED STATES CODE

* ¥ * ) * * * *

CHAPTER 5—ADMINISTRATIVE PROCEDURE -

* * * * * * *

SUBCHAPTER I[—ADMINISTRATIVE PROCEDURE
§ 552, Public information; agency rules, opinions, orders, records,
and proceedings - T
. 1%a,) Each agency shall make available to the public information as
ollows:
(1) Each agency shall separately state and currently publish in
the Federal Register for the guidance of the public— ‘

(A) descriptions of its central and field organization and
the established places at which, the employees (and in the
case of a uniformed service, the members) from whom, and
the methods whereby, the public may obtain information,
make submittals or requests, or obtain decisions;

(B) statements of the general course and method by which
its functions are channeled and determined, including the
nature and requirements of all formal and informal proce-
dures available; :

(C) rules of procedure, descriptions of forms available or
the places at which forms may be obtained, and instructions
as to the scope and contents of all papers, reports, or exami-
nations; :

(D) substantive rules of generdl applicability adopted as
authorized by law, and statements of general policy or inter-
pretations of general applicability formulated and adepted
by the agency; and ‘

: (E) each amendment, revision, or repeal of the foregoing.
Except to the extent that a person has actual and timely notice of
the terms thereof, a person may not in any manner be required to
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resort to, or be adversely affected by, & matter required to be pub-
lished in the Federal Register and not so published. For the pur-
pose of this paragraph, matter réasonably available to the class of
. persons affected thereby is deemed published in the Federal Regis-
" ter when incorporated by reference therein with the approval of
‘the Director of the Federal Register.
(2) Each agency, in accordance with published rules, shall make
available for public inspection and copying—
(A) final opinions, including concurring and dissenting
-opinions, .as well as orders, made in the adjudication of cases;
-(B) those statements of policy and interpretations which
. have been adopted by the agency a,nd are not pubhshed in the
- Federal Register; and
() administrative staff manuals and instructions to staff
. that affect a member of the public;
unless the materials are-promptly pubhshed and copies offered for
sale. To the extent required to prevent a clearly unwarranted in-
vasion of personal privacy, an agency may delete identifying de-
tails when it makes available or publishes an opinion, statement of
policy, interpretation, or staff manual or instruction. However, in
each case the justification for the deletion shall be explained fully
in writing. Each agency also shall maintain [and make available
for. public inspection and copyingl, promptly publish, and dis-
tribute (by sale or otherwise) copies of a current index providing
identifying. information for the public as to any matter issued,
adopted, or promulgated after July 4, 1967, and required by thlS
paragraph to be made available or pubhshed A final order, opin-
10n, statement of policy, interpretation, or staff manual or instruc-
" tion, that affects a member of. the public may be relied on, used,
or cited as precedent by an agency against a party other than
-an agency only if—- :
' (i) 1t has been indexed and either made available or pub-
. lished as provided by this paragraph; or .
(i) the party has actual and timely notlce of the terms
.- thereof.
: (3) Except with respect to the records made available under
: paragraphs (1) and (2) of this subsection, each agency, [on
_ request for identifiable records made in accordance with published
rules stating the time, place, fees to the extent authorized by
statute, ‘and procedure to be followed,] upon any request for
records "which (A) reasonably describes such records, and (B) is
-made in accordance with published rules stating the tzme place, fees
" to the extent authorized by statule, and procedure to be followed,
shall make the records promptly available to any person. On
- complaint, the district court of the United States in the district
in which' the complainant resides, or has his principal place of
business, or in which the agency records are situated, has juris-
diction to enjoin the agency from withholding agency records
“and to order the production of any agency records improperly
- withheld from the complainant. In such a case the court shall
determine the matter de novo, and may examine the contents of
. any agency records in, camera to determine whether such records or
any_part thereof shall be withheld under any of the exemptions. set
forth in subsectwn (), and the burden is on the agency to sustain
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its action. In.the event of noncompliance with the order of the
court, the district court may punish for contempt the responsible
employee, and in the case of a uniformed service, the responsible

. member. Except as. to causes the court considers. of,greater
importance, proceedings before the district. court, as authorized
by this paragraph, take precedence on the docket over all other
causes and shall be assigned for hearing and trial at the earliest
practicable date and expedited in every way. Notwithstanding
any other provision of law, the United States or the officer- oi agency

- thereof against whom the complaint was filed shall serve @ responsive
pleading to any complaint made under this -paragraph -within

" twenty days after the service upon the United States atiorney of the
pleading in which such complaint vs made, unless the.court otherwise
directs for good cause shown. The court may- assess agar

United States reasonable attorney fees and. other litigation cost
reasonably incurred in any case under this section in which. the
Uniited States or an officer or agency thereof, as litigant, has. not
prevailed. o U A L
(4) Each agency having more than one member shall maintain
and make available for public inspection a record of the final votes

Costs

of each member In every agency proceeding. v L

(8) Each agency, upon receipt of any request for records made
under this subsection, shall— ’ S

(A) determine within ten days (excepting Saturdays, Sundays,
and legal public holidays) after the date of such receipt whether
to comply with the request and shall immediately notify the
person making the request of such determination and. the

- reasons therefor, and of the right of such person to appeal to

the head of the agency any adverse determination; and

(B) make a determination with respect to such appeal within
twenty days (excepting Saturdays, Sundays; and legal public

. holidays) after the date of receipt of such appeal: Sl

- Any person ‘making a request to an agency for records under this
subsection shall be deemed to have exhausted his administrative
remedies with respect to such request if the ugency fails to comply
with subparagraph (A) or (B) of this paragraph. Upon any deter-
manation by an agency to comply with a request for records, the
records shall be made promptly available to the person making such
request.

(b) This section does not apply to matters that are—

(1) Especifically required by authorized under criteria estab-
lished by an Executive order to be kept secret in the interest of
the national defense or foreign policy;

(2) related solely to the internal personnel rules and practices
of an agency;

(3) specifically exempted from disclosure by statute;

(4) trade seerets and commercial or financial information ob-

- tained from a person and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters which
would not be available by law to a party other than an agency in
litigation with the agency;

(6) personnel and medical files and similar files the disclosure

.. of which would constitute a clearly unwarranted invasion of
personal privacy; e '
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(7) investigatory files compiled for law.enforcement purposes

. except to the extent avaﬂable by law to a party other than an
agency;

(8) contained in or related to exammatlon, operating, or con-
dition reports prepared by, on_behalf of, or for the use of an
-ageney responsible for the regulatlon or supervrsmn of ﬁnancml
institutions; or

(9) geologmal and geophysmal mformatlon and data, includ-
ing maps, concerning wells. .

- {c) This section does not authorize Wlthholdmg of mformatlon or
limit the availability of records to the public, except as specifically
stated in this section. This sectlon is not authority to withhold infor-
mation from Congress.

(d) On or before March 1 of each calendar year, each agency shall sub-
mit a report covering the preceding calendar year to the Committee on Gov-
ernment Operations of the House of Representatives and the Committee on
Government Operations and the Commattee on the Judiciary of the Senate.
The report shall include—

- (1) the number of determinations made by such agency not to
comply with requests for records made to such agency wnder sub-
section. (a) and the reasons for each such determination;

(2) the number of appeals made by persons under subsection
(@)(5) (B), the result of such appeals, and the reason for the action
upon each appeal that results in a denial of information;

(8) a copy of every rule made by such agency regarding this
section;

(4) a copy of the fee schedule and the total amount of fees collected
by the agency for making records available under this section; and

(8) such other information as indicates efforts to administer fully
this section.

(e) Notwithstanding section 661(1) of this title, for purposes of this
section, the term ‘‘agency” means any executive department, mzhtary
department Government corporat'ton Government controlled corporation,
- or other establishment in the executive branch of the Government (vncluding
the Ezecutive Office of the President), or any independent regulatory
agency.

* * * % * % *
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APPENDIXES

AprpENDIX 1.—AGENCY VIEWS

DEPARTMENT OF JUSTICE,
: Washington, D.C., February 20, 1974.
Hon. Cuer HoLiFIELD, .
Chairman, Committee on Government Operations,
House of Representatives, Washington, D.C.

DEar MR. CrarrMaN: This is in response to your request for the
views of the Department of Justice on H.R. 12471, a bill ““To amend
section 552 of title 5, United States Code, known as the Freedom of
Information Act.”

H.R. 12471 is designed to improve the administrative procedures
for handling requests by the public under the Freedom of Information
Act for access to government documents, sets rigid time limits upon
the agencies for responding to information requests, shortens substan-
tially the time for the government to file its pleadings in Information
Act suits, and authorizes the award of attorneys’ fees to successful
plaintiffs in such suits. In addition, each agency is required to submit
an annual report to Congress evaluating its performance in adminis-
tering the Act and “agency’’ is defined to include the Executive Office
of the President. '

Department spokesmen have repeatedly agreed that administrative
compliance with the Act’s present provisions needs improvement. It is
our view, however, that H.R. 12471 as now drafted is far too inflexible
in application to be of significant use in solving many of these admin-
istrative problems. Equally important, certain aspects of the bill
present serious questions of constitutionality. Before turning to our
specific objections, detailed below, we believe:it is also important to
note that our Department has recently initiated a comprehensive study
of ways to improve administrative compliance with the Act. One of the
principal purposes of the study is to analyze the costs of implementing
the various methods suggested for improving administration. At the
present time, concrete cost evaluations do not exist and only the
roughest estimates of the varying cost factors can be made.

Since results of the study, from which constructive and concrete
proposals can be developed, are expected next year, the Department
of Justice suggests delay of extensive amendment of the Act until that
evaluation is completed. At that time, we would be in a better position
to advise Congress on the feasibility, cost, and desirability of proposals
to amend the Act. '

Apart from these general observations on the utility of enacting
legislation such as H.R. 12471 at this time, the Department has the
following specific comments and recommendations concerning the
provisions of the bill. o :

47-217 O - 75 - 10
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1. Section 1(a) of H.R. 12471 would amend the indexing provisions
in subsection (a)(2) of the Act. This provision now requires every
- agency to maintain and make available for public inspection and copy-
ing indexes of those documents having precedential significance. The
proposed amendment would go further and compel all agencies to
publish and distribute such indexes. We believe that imposition of this
requirement on a government-wide ‘basis would be unduly expensive
and essentially unnecessary. . '

Under the existing indexing scheme, persons who ask to use the
indexes are permitted to do so. However, a large segment of the public
may never have the interest or the need to use them. Thus, the
considerable expense of preparing for publication, publishing, and
keeping current indexes that are not oriented to a demonstrated public
need would be unjustified. Even where an index does meet a need, such
as a card catalogue in a library, it does not appear that the expense of
publishing would be warranted.

In these cases, it is generally more practical, economical, and satis-
factory to the outside person seeking information to give him direct
personal assistance that fits his existing knowledge and information,
rather than referring him to some index which may be largely incom-
_ prehensible because it was compiled by specialists for their own use,
or to tell him to buy & published index. Moreover, private concerns
publish agency materials and indexes in substantial quantities. For
example, Commerce Clearing House and Prentice-Hall publish fully
indexed tax services. To require the government to index and publish
the same material would be an inefficient and expensive duplication of
function.

‘In this respect, two additional points warrant discussion. First,
compliance with this provision will in all likelihood require agencies
to hire indexing specialists not only to index the voluminous existing
records, but also to establish indexing systems for future use. All of
this will cost the taxpayers money. Second, before the indexing
process can begin it is essential that agencies know exactly the types
of records the Act requires to be indexed. A number of recent court
decisions have thrown this whole area of indexing into great confusion.

We recommend that this amendment not be adopted until all
affected agencies have had an opportunity to determine its probable
impact on their staffs and budgets in relation to estimated public
benefits, or until possible alternative devices which may be more
effective, simpler to use, more easily kept up-to-date and less costly
have been considered.

2. Section 1(b) of the bill would amend Subsection a(3) of the Act
50 that raquests for records would no Jonger have to be “for identifiable
records,” requiring instead that a request for records ‘‘reasonably
describes such records.” We view this change to be essentially a
matter of semantics and thus unnecessary. The Senate Report in
explaining the use of the term “identifiable’ in the present Act, stated:
“records must be identifiable by the person requesting them, 1.¢., a rea-
sonable description enabling the Government employee to locate the
requested records.”

Because it does alter the wording of the statute, this amendment
might lead to confusion as well as to unwarranted withholding of
requested records. An unsympathetic official might reject a request
which would have to be processed today, on the new ground that the
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request is not reasonably descriptive. Also, this amendment could
subject agencies to severe harassment, as where a requester adequately
described the Patent Office records he sought, but his request was for
about 5 million records scattered through over 3 million files. A court,
presumably unable to accept anything so unreasonable, held that the
request was not, for “‘identifiable records.” Irons v. Schuyler, 465 F. 2d
608 (D.C. Cir. 1972). Accordingly, we conclude that this change
would not be desirable at this time. :

3. Section 1(c)- of the bill would amend the Act by imposing time
limits of 10 working days for an agency to determine whether to com-
ply with any request for records, and 20 working days to decide an
appeal from any denial. The purpose of imposing these deadlines is
to expedite agency action on requests for information. The time limits
are exact and no. extensions are permitted. Certainly, agencies should
respond to such requests as expeditiously as possible; however, this
amendment is too rigid for permanent and government-wide applica-
tion and is likely to be counter-productive to the ultimate goal of
optimizing disclosure by discouraging the careful and sympathetic
processing of requests. Accordingly, we strongly oppose enactment of
this amendment. : - :

_Often files cannot be. obtained within ten days either because the
filing systems are impervious to the description of the information
requested or because the files are located in centers distantly located
from the office receiving the request. Occasionally it is even necessary
for an agency to consult other agencies, organizations, or foreign
governments in order to determine the propriety of releasing or with-
holding information. Also, many requests are complex and unique.
Inflexible deadlines encourage, indeed compel, hasty denials in such
cases. No agency should be required to adhere to a rigid 10 to 20 day
limit at the cost of denying requests, in a spirit of caution, that might
with more study and time be granted in whole or part. Finally, there
is the very real problem of spreading available resources too thin. For
example, to meet the deadlines imposed by this amendment, it may
frequently be necessary to pull personnel off matters within the pri-
mary mission of the agency to handle an Information Act request.
Strict time limits ignore considerations of priority. For example, FBI
personnel should not be required to process every request within-the
prescribed time limits when their attention is urgently needed for such
things as investigating hi-jackings or bombings of public buildings or
other emergencies. ‘

To avoid these and other problems inherent in rigid time constraints,
yet provide for expeditious treatment of information requests, we
suggest that our revised departmental regulations, which follow the
recornrnendations of the Administrative Conference, serve as a more
practical working model. Our regulations provide for 10 and 20 day

" deadlines but permit extension of time under prescribed circumstances.
We use the term “working model” advisedly, for even within our own
Department an exception from these regulations was created for the
Immigration and Naturalization Service because of the voluminous
nature of its records, and we are rarely able to process an appeal within
20 days. Similar exceptions may need to be created, or some may be
eliminated as more experience in administering the Act is gained. In
any event, rigid tine limits for all agencies would be impracticable
and would serve only to frustrate the purposes of the Act.
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4. Section 1(d) of H.R. 12471 deals with in camera inspection by the
courts of agency records. It provides that a court “may examine in
camera the contents of any agency records to -determine whether
such records should be withheld in whole or in part under any of the
exemptions set forth in the Act.” With respect to exemptions 2
through 9 of the Act, this amendment appears only to codify the rule -
relating to in camera inspections announced by the Supreme Court in
Environmental Protection Agency v. Mink, 93 S.Ct.-827 (1973). There,
the Court construed the Act as vesting in the courts, in cases other
than those in which the documents are classified, the discretion to
determine whether an in camere inspection is necessary to the resolu-
tion of the case. Accordingly, we have no objection to the enactment
of this measure as it relates to cases where one or more of exemptions
2 through 9 are involved. However, we oppose any legislative attempt
to overrule the Supreme Court’s decision in Mink with respect to
classified (exemption 1) documents. .

In Mink, the Supreme Court found that judicial review did not
extend to “Executive security classifications . . . at the insistence of
anyone who might seek to question them.” 93 S.Ct. at 833. We oppose
this overruling attempt simply because the courts, as they themselves
have recognized, are not equipped to subject to judicial scrutiny
Executive determinations that certain documents if disclosed would
injure our foreign relations or national defense. As the Court of
Appeals said in Epstein v. Resor, 421 F.2d 930 (9th Cir. 1970), cert.
denied, 398 U.S. 965 (1970), “the question of what is desirable in the
interest of national defense and foreign policy is not the sort of question
that courts are designed to deal with.” In C. & S. Air Lines v. Water-
man Corp., 333 U.S. 103 (1948), the Supreme Court was more explicit:

“[Tlhe very nature of executive decisions as to foreign policy is
political, not judicial. Such decisions are wholly confided by our Con-
stitution to the political departments of the government, Executive
and Legislative. They are delicate, complex, and involve large ele-
- ments of prophecy. They are and should be undertaken only by those
directly responsible to the people whose welfare they advance or im-
peril. They are decisions of a kind for which the Judiciary has neither
aptitude, facilities nor responsibility and which has long been held to
belong in the domain of political power not subject to judicial intru-
sion or inquiry.” ’ .

5. Section 1(e) would reduce the present 60-day period which the
Government normally has to answer complaints against it in federal
court to 20 days for all suits under the Act. 1t would also provide for
an award of attorneys’ fees to the plaintiff in any such suit in which
the government ‘has not prevailed,” leaving it unclear what might
happen in cases where the government prevails on part of the records
in issue but does not prevail on the rest.” L

We oppose both features of this section. When a suit is filed under
the Act, the local U.S. Attorney ordinarily consults the Department
of Justice. The Department in turn must consult the agencies whose
records are involved, and frequently that agency must coordinate
internally among its headquarters components or its field offices, and
sometimes externally with other agencies. Because the federal govern-
ment is larger and more complex, and bears more crucial public
interest responsibilities than any other litigant, it needs more time
to develop and evaluate its positions, especially if they may affect
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agencies other than the one sued. A 20-day rule would require that
decisions be made without ample time for irquiry, consultation, and
study, and consequently the incidence of positions that would later
be reformulated would ‘increase, causing umnnecessary work for the
parties on both sides and for the courts. .
Furthermore, in a type of litigation which can bé initiated by any-
one without the customary legal requirements of standing or interest
or injury, the award of attorneys’ fees is particularly inappropriate. It
is difficult to understand why there should be departure 1n this area of
law from the traditional rule, applied in virtually eveiy other field of
Government litigation that attorneys’ fees may not be recovered
against the Government. : S
Although the Act has been used successfully by public interest
groups to vindicate the public’s right to know, not all litigants fit that
category. Instead, the plaintiff may well be & businessman using the
- Act to gain information about a competitor’s plans or operations. Or
he may be someone seeking a list of names for a commercial mailing
list venture. In"all such cases, the obvious end result if attorneys’
fees were awarded would be that the taxpayers would pay for litigating
both sides of the dispute. This expense could become quite substan-
tial considering that well over 200 suits have been filed to date and
‘that number is ever increasing. : ,

6. Section 2 of the bill would amend section 552(b)(1) of the Act
to exempt from disclosure material “authorized under criteria estab-
lished by an Executive Order to be kept secret in the interest of na-
tional defense -or foreign policy”’. Section (b)(1) presently excepts
material specifically required by Executive Order to be kept secret
in the interest of national defense or foreign policy. This provision is
intended to be read in conjunction with the in camera provisions of
section 1(d). It would, in effect, transfer the decision as to whether a
document should be protected in the interests of foreign policy or
national defense from the Executive Branch to the courts. While we
firmly share the view that classification abuses cannot be tolerated,
and in this respect it is important to note that the existing classifica-
tion order provides for sanctions in such cases, we are constrained to
oppose this amendment for the same reasons noted in our comments
on section 1(d). '

7. Section 3 of H.R. 12471 is divided into two parts. The first part
would require each agency to submit an annual report to Congress
containing a statistical evaluation of the duties executed in adminis-
tering the Act. Congress certainly has an interest and responsibility
to keep informed on how the Act is being administered. Accordingly,
we support the general objectives of this amendment. Nevertheless,
we do not believe that legislation is necessary to accomplish this end.
In the past, agencies have appeared before committees of both houses
of Congress on numerous occasions and discussed their administrative
operations. Statements, complete with statistical information, have
been submitted on those occasions for congressional review. Similar
information as that proposed to be included in the annual reports was
obtained by the House Committee on Government Operations in 1971
by means of a questionnaire. These methods have the obvious advan-
tage. of flexibility and enable Congress to receive the information it
needs without being locked into a fixed system of reporting require-
ments. For this reason, this provision seems undesirable.
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The second part of section 3 redefines an agency for purposes of the
Act ‘to include executive and military departments, Government
owned or controlled corporations, any independent regulatory agency,
or other establishment in the Executive Branch including the Execu-
tive Office of the President. We cannot’ determine from this language
whether or not the Act would be extended to include groups such as:
the American National Red Cross, the Girl Scouts of America, Na-
tional Academy of Sciences, the Veterans of Foreign Wars, or the
Daughters of the American Revolution. Some clarlﬁcatlon would
seem appropriate.

Moreover, in our-opinion, the last provision 1nvolves a dlrect attack
on the separatlon of powers system established by the Constitution
and is therefore unconstitutional. The Executive Office of the President
has traditionally included elements that are a mere extension of the
President himself. Persons performing such functions are among a
President’s most  trusted ag visors and the need for: those persons
to-speak candidly on highly confidential matters is obvious. Of course,

the principle of separation of powers does not preclude the: promulga—
~ tion of freedom of information regulations applicable to particular
units within the Executive Office. But, just as Congress has seen fit
not to extend the Freedom of Information Act to itself: or its staff
on the ground that to do so would violate its constitutional preroga-
tives, neither can it be imposed on the President’s staff. -

In view of the foregoing, the Department of Justice recommends
against the enactment of this legislation in its present form.

The Office of Management and Budget has advised that there is no
objection to the submission of this report from the standpoint of the
Admlmstratlon S program,

- Sincerely, - : ‘
. Marcowm D. Hawx,
Acting Assistant Attorney General.

GeNERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
Washington, D.C., February 20, 1 974.
Hon. Cuer HoLIFIELD, ‘
Chairman, Committee on Government 0pemtwns House of Represem‘a—
tives, Washmgton D.C.

DEar MR. CHAIRMAN: Reference is made to your recent request. for
the views of the Department of Defense on H.R. 12471, 93d Congress,
a bill “To amend section 552 of title 5, United States Code known as
the Freedom of Information Act (FOIA) ”

The purpose of the bill is to require Federal agenc1es to adhere to
several new administrative requirements devised to enhance respon-
siveness to FOIA requests. More speclﬁcally, the Dbill prov1des for the
followmg

That the current index of opinions, statements of pohcy, and
admmlgtratlve staff manuals be published and distributed, rather than
simply made available for public inspection and copying.

2. That the requirement for ‘“‘identifiable. records’ be modlﬁed to
a requirement for a reasonable description of the records requested.

3. That agencies determine the availability of a record within 10
days after receipt of an initial request, and make determinations for
initially denied records within 20 days after receipt of an appeal.



141

4. That courts be given authority to examine in camera any records
which the agencies have denied a requester who has brought legal
action to force their release.

5. That the United States file a responsive pleading in litigation
initiated by the requester of a record within 20 days after service upon
the United States Attorney of the pleading in which the complaint
is made, rather than the current 60-day period for responding to such
pleadings. .

6. That the Court may assess against the United States reasonable
attorney fees and other litigation costs where the Court has found
against the United States in its efforts to withhold the record. :

7. That the exemption of classified information shall be-evaluated
on the basis of the criteria established by the Executive Order.

8. That each agency shall file with the Committee on Government
Operations of the House of Representatives and the Committees on
Government Operations and on the Judiciary in the Senate, a detailed
annual report concerning denials of requests for agency records,
appeals of those denials, regulations governing FOIA requests, fee
schedules imposed when requesters are charged for records provided,
‘and other information concerning administration of the FOLA.

9. That the term “‘agency” be specifically defined in section 552 of
title 5, United States Code, by indicating the kinds of organizations
that come within its scope. . :

First, it should be noted that H.R. 12471 is a vast improvement
over some of the earlier bills to amend the FOIA considered by the
Subcommittee on Foreign Operations and Government Information
of the: Committee on Government Operations. On May 8, 1973, the
former General Counsel of the Department of Defense, Mr. J. Fred
Buzhardt, testified on H.R. 5425 and H.R. 4960, both of which con-
tained a number of fpr’ovisions which he found highly objectionable
to the Department of Defense. We are pleased that a number of these
problems have been overcome in H.R. 12471. Although there are
other provisions of H.R. 12471 that we do not consider particularly
desirable, these comments are confined to those aspects of the bill
ghl%ch we believe will create serious difficulties for the Department of

efense. . - :

_ Our single greatest problem in implementing this bill, if it should
pass, would relate to the time limitations imposed for responding to
requests for records and in providing the necessary information for
responding to complaints filed in court as a result of the denial of
records. Although it may be possible in the vast majority of cases to
respond within 10 days to an initial request for a simple record that
can be easily located and readily evaluated, it will not be possible in
the case of so-called “categorical requests’” for voluminous records,
or for individual records which cannot be located and evaluated
readily. In an agency the size of the Department of Defense, records
are located all over the world, and old records are stored in warehouses
where their exact location is often difficult to determine in a short
time. Until a requested record is located, no determination can be
made of its availability to the requester, or whether it comes within
an exemption that should be invoked to serve a legitimate public
interest. :
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Although 20 working days may seem an adequate time for evaluating
appeals of denied records, this may not be true in cases in which volu-
minous or complicated records must be forwarded for evaluation by
high-level or technically specialized officials whose time must be
divided between a multitude of competing priorities. If additional
staff must be added for the purpose of creating a capability to respond
within the time limit, the cost of this provision alone may go into the
millions of dollars. Even additional staff, however, cannot eliminate
demands upon the time of expert officials who must respond to other
priorities.. : :

Even more important, however, is our view that such rigid time
limitations may prove counterproductive from the standpoint of
public access. It is often true that records which technically fall within
one of the exemptions of the Act are released after careful evaluation
by responsible officials who find that no substantial legitimate purpose
will be served by their withholding. If there is inadequate time for
these evaluations, denials are likely to be more frequent and requesters
will be forced to.resort to judicial action at great expense to themselves
and to the United States. Moreover, it should be noted that the
court’s role in evaluating a complaint based on the denial of a record is
to determine whether an exemption applies. If so, the record is properly
denied. Thus, records that might otherwise be released on a discretion-
ary basis may be denied to the public because of artificial time con-
straints that make careful agency evaluation impossible.

In this regard, we would commend to the Committee’s attention the
views of the Administrative Conference of the United States with
respect to time limitations as they are found in Recommendation 71-2
(formerly designated Recommendation Number 24), dated May 7,
1971. After painstaking study and evaluation by the distinguished
members of the Administrative Conference, guidelines were prepared
for agency implementation to set forth several carefully circumscribed
bases for delaying the response to requests for agency records beyond
the normal 10 days for the initial determination and 20 days for an
appeal. Such delays are authorized for the following reasons:

a. The requested records are stored in whole or part at other loca-
tions than the office having charge of the records requested. . g
b. The request requires the collection of a substantial number of

specified records. :

c. The request is couched in categorical terms and requires an
extensive search for the records responsive to it. :

d. The requested records have not been located in the course of a
routine search and additional efforts are being made to locate them.

e. The requested records require examination and evaluation by
personnel having the necessary competence and discretion to deter-
mine if they are:'(a) exempt from disclosure under the Freedom of In-
formation Act and (b) should be withheld as a matter of sound policy,
or revealed only with appropriate deletions.

When extensions are permitted under these criteria, the agency is
required to acknowledge the request in writing within a 10-day period
following initial request explaining the reasons for the delay. Further,
on. appeal from an initial denial failure to make a response within 20
days can be justified only under extraordinary circumstances.
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We believe that the Administrative Conference recommendation
offers a realistic approach to dealing with the problem of undue delay
by agencies in responding to requests for records under the FOIA.
Either the adoption of this recommendation in legislative form, or
better yet, a simple amendment of section 552 requires that agencies
include time limitations in their regulations would be far preferable
to the present inflexible language of H.R. 12471. A comment in the
report on a bill that the Administrative Conference model should be
followed, would seem to be sufficient direction to the agencies if a
simple requirement for time limitations in the agency regulations was
imposed by the statute. ' :

Under the language of H.R. 12471, failure by an agency to meet the
time limit for response to a request for a record is deemed an exhaustion
by the requester of his administrative remedies. This language can
be read as meaning that an agency’s failure to answer the initial
" inquiry within 10 days lays suflicient foundation for initiating litiga-
tion even though no appeal is taken. It will, therefore, behoove an
agency to automatically respond with a letter of denial for any initial
request it has not had adequate time to evaluate and thereby preserve
its right to consider further the request at an appellate level within
the 20 working days available. This will cause an undue escalation of
the request in many cases, and may actually delay a response to the
requester. If, on the other hand, the actual intent of the bill is simply
to permit the requester to have the option of making a final appeal
when his initial request has not been answered within 10 days, the
language of the bill requires clarification. ,

From the standpoint of the Department of Defense the 20-day
limit on the Justice Department for answering complaints is extremely
disturbing. Learning of the existence of litigation in the large number
of distriet courts in which such litigation may be initiated under the
FOIA is often a problem that consumes a good portion of the 20 days.
Present experience indicates that obtaining expert views from com-
petent sources is often difficult to achieve within the 60-day period
now available. By reducing that time by two-thirds, the task of supply-
ing necessary information to Justice Department representatives
attempting to respond intelligently to a complaint filed under the
authority of 5 United States Code 552 will prove almost impossible.
Yet, there is no assurance that despite this inadequate time for
preparing an answer to the complaint that the plaintiff will receive
prompt consideration of that complaint by the court. We, therefore,
strongly recommend that this requirement for the filing of a responsive
pleading within 20 days be deleted from the bill.

We view with some concern the effort in section (d) of this bill to
authorize the court to examine in camera the contents of any agency
records to determine whether an exemption has been properly applied.
This could prove particularly troublesome if it is interpreted as an
encouragement to the courts to second-guess security classification
decisions made pursuant to an Executive Order. We urge that the
report on this bill make it clear that it is the intention of Congress
to simply permit the court, where it has some reason to doubt the
validity of an affidavit supporting a security classification, to examine
* the classified record solely for the purpose of determining that the
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authorized official of the Executive Branch has exercised his classifica-
tion authority in good faith and in basic-conformity with the criteria
of the Executive Order. No system of security classification can work
satisfactorily if judges are going to substitute their interpretations of
what should be given a security classification for those of the Govern-
ment officials responsible for the program requiring classification.
The Office of Management and Budget advised that from the stand-
point of the administrative program, there is no objection of the
presentation of this report for the consideration of the Committee.
Sincerely yours, v ,
L. NIEDERLEHNER,.
Acting General Counsel.
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APPENDIX 2.—TEXT OF BILL

: 930 cob;%lgfss H R 1 2471

IN THE HOUSE OF REPRESENTATIVES:

JaNuary 31,1974

Mr. MOORHEAD of Pennsylmma. (for himself, Ms. Arzug, Mr. ALEXANDER, Mr.

ErceneorN, Mr. Gunr, Mr. .Hortox, 1\'[1 McCroskey; Mr. Moss, Mr.
Recura, Mr. James V. Sranron, Mr. Trong, and Mr. WrienT) introduced
the following bill; which was referred to theCommittee on Government
QOperations

A BILL

To amend section 552 of title 5, United States Code, known as

©w O e wt B W N H

10

the Freedom of Information Act.
Be it enacted by the Senate and House of Represenid-
tives of the United States of America in' Congress assembled,

SectioN 1. (a) The fourth sentence of section 522 (a)

- (2) of title 5; United States Code, is amended by striking

out “arid make available for public inspection and copying”
‘and inserting in lieu thereof: ‘:‘, promptly publish, and dis-
tribute (by sale or otherwise) copies of”. |

(b) Section 552 (a) (3) of title 5, United States Code,
is amended by striking out “oﬁ request for identifiable records

made in accordance with ._publiéhéd rules stating the time,
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place, fees to the extent authorized by statute, and proce-
dure to be followed,” and inserting in lieu thercof the
following: “upon any request for records which (A) lréa—
sonably describes such records, and (B) is niaqe in ac-
cordance with published rules stating the time, place, fees to

the extent authorized by statute, and procedure to be

followed,”.

(¢) Scetion 552 (a) of tifle 5, Urited States Cod, is
amended by adding at the end thereof ‘the following new
paragraph: \

“(5). Each agency, upon reccipt of any request for
records made under this subscction, shall— - |

“(A) determine within ten days (cxcepting Sat-
urdays, Sundays, and legal public .holiday‘s) after the
date of such receipf whether to comply with tlie request
and shall immediately notify the person making the re-
quest of such determination and the reasons therefor, and
of the right of such person to appeal to-the head of the
agency any adverse determination; and

“(B) make a determination with respect to such
appeal within twenty days (excepting. Saturdays, Sun-

“days, and legal public holidays) after the date 6f receipt

of such appeal.

“Any person making a request to an agency for records

under this subsection shall bo deem'ed_ to hdave exhausted his
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administrative remedies with respect to such request if the

agency fails to comply with subparagraph (A} er (B) of

- this paragraph. Upon any determination by an agency to

comply with a request for records, the records shall be made
promptly available to the person making such request.”

(d) The third sentence of section 552 (a) (3) of title 5,
United States Code, is amended by inserting immediately
after “the court shall determinc the' matter de novo” the
following: “, and may examine the contents of any agency
records in camera to determine whether such records or any.
part thereof shall be withheld under any of the exemptions
set forth in subsection (b),”. .

(e) Section 552 (a) (3) of title 5, United States Code,
is amended by adding at the end thereof the following new
sentence: ‘“Notwithstanding any other provision of law, the
United States or the officer or agency thereof against whom
the complaint was filed shall serve a responsive pleading to
any complaint made under this paragraph within twenty,days'
after the service upbn the United States attorney of the
pleading in which such complaint is made, unless the court
otherwise directs for good cause shown. The court may assess
against the United States reasonable atthey fees and other
litigat-ion costs reasonably incurred in any case under this
section in which the United States or an officer or agency

thereof, as litigant, has not prevailed.”
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1 SIJC. . Section o5"(b) (1) “of htlc 5, Umtcd Stales

2 Codc, is amouded to 10'1(1 as fol]o“ .

3 “(1) aulholucd under criteria csl.lbhshed by an
| i 4 o | Exc(,utne order to bo Lopt seerel m the mtelcst of the
- 5 | natlonal d(,fen&e or foreign policy;”. »

6 ~ Skc. 8. ‘Section 552 of title 5, Umtod Statos Codg, is

- T amended by adding at the end thereof the following new
8 ' subsections: | 7
9  “ (d) On or before \Imch 1 of each calendar year, each
10 agency shall submit a report covering the preceding calendar
11- year to the Committee on Government Operations of the
12 House of Representatives and the Committee on Government
13 Operations and the Commitice on the Judiciary of the

14 Senate. The report shall include—

15 “(1) the number of determinations made by such
16 agency not to comply with requests for records made
17 to such agency under subsection (a) and the rcasons
18 for cach such determination; |

19 “(2) the number of appeals made by persons under
20 ‘subsection (a) (5) (B), the result of such appeals, and
21 the reason for the action upon each appeal that results
29 . " ina denial of information;

23 “(3) a copy of every rule made by such agency re-
24 garding this scction;

25 “(4) a copy of the fee schedule and the total
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amount of fees collected by the agency for making’
records available under this section; and

“(5) such other information as indicates efforts
to administer fully this section.

“(e) Notwithstanding section 551 (1) of this title, for
purposes of this section, the term ‘agency” means any exec-
utive department, military department, Government cor-
poration, Government controlled corporation, or -other
establishment in the executive branch of the Govemment (in-
cluding the Executive Office of the President), or any
independent regulatory agency.” ‘

SEC. 4. .The amendments made by this Act shall take
effeet on the nineticth day beginning after enactment of this

Act.
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950 CONGRESS SENATE { REPORT
2d Session B : : : No. 93-854

- AMENDING THE FREEDOM OF INFORMATION AGT

| MMy 16, 1974 - -

Mr. Kexxepy, from the Committes on the J ud_icia-ry, submitted the
S following o R

~

REPORT
[CFo accompany S. 2543]

The Committee on the Judiciary, to which was referred the bill
(S. 2543) to amend section 552 of title 5, commonly known as the
Freedom of Information Act, having considered the -same, reports
favorably thereon, with amendment, and recommends that the bill
do pass. Committee action on the bill was unanimous.

PURPOSE

S. 2543 would amend the Freedom of Information Act (FOIA) to
facilitate freer and more expeditious public access to government in-
formation, to encourage more faithful compliance with the terms and
objectives of the FOIA, to strengthen the citizen’s remedy against
agencies and officials who violate the Act, and to provide for closer
congressional oversight of agency performance under the Act.

The committee recognizes that the meaning of the substantive ex--
emptions in subsection (b) of the FOIA has been subject to conflicting
intérpretations and may not be altogether clear, but the committee
has concluded that the primary obstacles to the Act’s faithful imple-
mentation by the executive branch have been procedural rather than -
substantive. For this reason S. 2543 does not amend the substance of

- the exceptions to disclosure spelled out in subsection (b) of section
552, which have been clarified substantially through numerous re-
ported court decisions. ‘ :

BACKGROUND

Recognition of the people’s right to learn what their government
is doing through access to government information can be traced back
to the early days of our Nation. Open government has been recognized
as the best insurance that government is being conducted in the public
interest, and the First Amendment reflects the commitment of the

(153)
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Founding Fathers that the public’s right to information is basic to the
maintenance of a popular form of government. Since the First Amend-
ment protects not only the right of citizens to speak and publish, but
also to receive information, freedom of information legislation can be
seen as an affirmative congressional effort to give meaningful content
to constitutional freedom of expression. Moreover, to exercise effec-
tively all their First Amendment rights, the people must know what
their government is doing.

The first congressional attempt to formulate a general statutory plan
to assist free access to government information was contained in sec-
tion 8 of the Administrative Procedure Act, enacted in 1946. This
section provided that certain information shall be published “except
to the extent that there is included (1) any function of the United
States requiring secrecy in the public interest or (2) any matter
relating solely to the internal management of an agency.” Soon after
this enactment, however, it became clear that despite Congress’ original
intent to promote disclosure, section 3—along with the federal “house-
keeping” statute (5 U.S.C. § 301) allowing each agency head “to pre-
scribe regulations” for “the custody, use, and preservation of records,
papers, and property appertaining to” his agency—was becoming
widely used as a basis for withholding information. '

In 1958 the federal “housekeeping’t”_sta.tute was amended (P.L. 85—
619) to provide that it did not authorize withholding information or
records from the public. And in 1966 Congress enacted the Freedom
of Information Act. - _ ' :

The specific objectives of the FOIA were set out by this committee
in its Report on the legislation (S. Rept. No. 813, 89th Congress, 1st
Session, October 4, 1965, at 11 (hereinafter 7965 Senate Rept.)) :

(1) It sets up workable standards for what records should
and should not be open to public inspection. In particular, it
avoids the use of such vague phrases as “good cause found”
and replaces them with specific and limited types of informa-
tion that may be withheld. -

(2) It eliminates the test of who shall have the right to ..
different information. For the great majority of different
records, the public. as a whole has a right to know what its

- Government is doing. There is, of course, a certain need for
- confidentiality in some aspects of Government operations and
these are protected specifically; but outside these limited
areas, all citizeng have a right to know. ; ‘

(8) The revised section 3 gives to any aggrieved citizen a

remedy in court. o '

Although the Act was hailed by President Johnson in 1966 as de-
riving from the essential principle that “a democracy works best when
the people have all the information that the security of the Nation
permits,” many observers at the time recognized the difficulties in ad-
‘ministering and interpreting the new law. Courts have since recog-
nized deficiencies in the legislation, and testimony last year before
the Subcommittee on Administrative Practice and Procedure pointed
out clearly a pumber of areas that require congressional action to
insure more. faithful agency compliance with the law. Witnesses sug-



155

gested that the act has become a “freedom. from information” law,
- with the curtains of secrecy still tightly drawn around the business of
government. ) o . :

The House Foreign Operations and Government Information Sub-
committee held 14 days of oversight hearings in the 92nd Congress re-
lating to administration of the Freedom of Information Act by fed-
eral agencies, following which the House Subcommittee identified 6
“major problem areas”: S : : . '

1. The bureaucratic delay in responding to an individual’s
request for information—major Federal agencies: took an
average of 33 days with such responses; and when acting upon

- an appeal from a decision to deny the information, major
agencies took an average of 50 additional days;

2. The abuses in fee schedules by some agencies for search-
ing and copying of documents or records requested by indi-
viduals ; excessive charges for such services have been an effec-
tive bureaucratic tool in denying information to individual
requestors; ‘ : o

3. The cumbersome and costly legal remedy under the act
when persons denied information by an agency choose to in-
voke the injunctive procedures to obtain access; although the
private person has prevailed over the Government bureauc-
racy a majority of the important cases under the act that

. have gone to the Federal courts, the time it takes, the invest-
ment of many thousands of dollars in attorney fees and court
costs, and the advantages to the Government in-such cases
makes litigation under the act less than feasible in many
situations; . ' , L .

4. The lack of involvement in the decisionmaking process

. by public information officials when information is denied to -

_ an individual making a request under the act; most agencies
provide for little or no input from public information special-

- 1sts and the key decisions are made by political appointees—
general counsels,’assistant secretaries, or other top-echelon
officials; - . . , . . ‘

5. The relative lack of utilization of the act by the news
media, which had been among the strongest backers of the’
freedom of information legislation prior to its enactment ; the
time factor is, a significant reason because.of the more urgent;

_need for information by the media to meet news deadlines.
The delaying tactics of the Federal bureaucrats are a major
deterrent to more widespread use of the act, although the sub-

__committee did receive testimony from several reporters and
editors who have taken cases to.court and eventually won out -
over the secrecy-minded Government bureaucracy ; and :

6. The lack of priority given by top-level administrators
to the full implementation and proper enforcement of Free-
dom of Information Act policies and regulations; a more
positive attitude .in support of “open access” from the top.
administrative officials 1s needed throughout the executive
branch. In too many cases, information is withheld, overclas-
sified, or otherwise hidden from the public to avoid admin-
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istrative mistakes, waste of funds, or political embarrassment.

"~ (H.R. Rept. No. 92-1419, Administration of the Freedom of
Information Act, Committee on Government Operations, p. 8
(hereinafter cited House Report).) L

In March 1973 legislation was introduced in the House and Senate.
reflecting the findings and recommendations of the House Report,
which proposed a number of procedural and substantive changes in the
law. These bills (S. 1142 and H.R. 5425) were the subject of hearings
in both Houses of Congress. Discussion thus moved from identifying
groblems of administering the FOIA to developing appropriate reme-.

ial legislation.- .~ " - o , ‘ ) ,

During the spring of 1973, three Senate subcommittees joined to-
gether to take an intensive Jook at various aspects of government
secrecy, including freedom of information, executive privilege, and
the classification system. The three subcommittees were the Subcom-
mittee on Administrative Practice and Procedure, chaired by Senator
Edward M. Kennedy; the Subcommittee on Separation of Powers,
chaired by Senator Sam Ervin; and the Subcommittee on Intergovern-
mental Relations of the Committee on Government Operations, chaired
by Senator Edmund S. Muskie. The subcommittees conducted 11 days
of hearings, heard from over 40 witnesses, and amassed over 850 pages
of record* =~ - 7 S S ’

Seven of the 11 days of joint hearings were devoted to issues involv-
ing the Freedom of Information .Act. Witnesses representing the
‘media (National Newspaper Association, Radio-Television News Di-" -
rectors Association, the New York Times, Joint Media Committee
and Sigma Delta Chi), the bar (American Bar Association), public
‘interest groups (Center for Study of Responsive: Law, Common
Cause, American Civil Liberties Union, Consumers Union), govern-
ment agencies (Department of Agriculture, Department of Defense,
Department of Justice), and labor (Qil, Chemical and Atomic Workers
International Unien), together with members of Congress (Senator
Chiles, Congressman - Moorhead, Congresswoman, Mink) and prac-
ticing attorneys, analyzed the shortcomings of the present law and
proposed varying solutions. Reports on legislative proposals were
recelved from 23 government agencies, and -additional views were
received from interested parties. S. 2543 reflects, in addition to the
views expressed at the public hearings, extensive analysis of the agency
practices and of the court decisions under the FOIA. o

The committee amended S. 2543, as introduced, and unanimously -
voted to report favorably the committee amendment on May 8, 1974.
The committee amendment contains various changes and additions to
the original bill. In the Explanation portion of this report below, “the -
bill” and “S. 2548” are used for simplicity to refer to the committee
amendment as reported. o y : ' :

*Hearings before the Subcommittee on Intergovernmental Relaﬂons of the Committeé on
Government Operations and the Subcommittees on Separation of Powers and Administra-
tive Practice. and Procedure of the Committee on the Judiciary, vol. 1 (April 10, 11, 12,
May 8, 9, 10,"and 16, 1973), and vol. IT (June 7, 8, 11, and 26, 1073), Witnesses testified
on the FOIA proposals on April 11, 12, May 9, June 7, 8, 11, andl 26. References to testi-
mony are cited hereinafter as,Hearbma; Volume III contains secondary materials related

to the issues considered in the hearings, Agency reports on S. 1142 are collected in
Hearings; vol.' 11 at 280-325. . . ; - .
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In 1966 President Johnson, upon signing the FOIA into law, said
“I signed this measure with a deep sense of pride that the United
States is an open society in which the people’s right to know is cher-
ished and guarded.” When President Nixon issued a new Executive
Order in 1972 governing classification and declassification of govern-
ment information he observed :

Fundamental to our way of life is the belief that when in-
formation which properly belongs to the public is system-
atically withheld by those in power, the people soon become
ignorant of their own affairs, distrustful of those who man-
age them, and—eventually—incapable of determining their’
own destinies. (Fed. Reg., vol. 37, No. 48, March 10, 1972,
p. 5209.) )

In introducing S. 2543, the bill’s sponsor, Senator Kennedy, ob-
served that “secret government too easily advances narrow interests at
the expense of the public interest,” and re-emphasized the importance
. to democracy of a free flow of information from the government to

the public: : -
‘We should keep in mind that it does not take marching
armies to end republics. Superior firepower may preserve
tyrannies, but it is not necessary to create them. If the people
of a democratic nation do not know what decisions their gov-
ernment is making, do not know the basis on which those
decisions are being made, then their rights as a free people
may gradually slip away, silently stolen when decisions which
affect their lives are made under the cover of secrecy.

EXPLANATION

The Freedom of Information Act was enacted in July 1966, became
effective in July 1967, and was codified in June 1967 as section 552 of
title 5; United States Code. The Act contains 3 basic subsections. The

first (§ 552(a)) sets out the affirmative obligation of each agency of
the federal government to make information available to the public,
with certain information required to be published and other informa-
tion merely required to be made available for public inspection or
copying. This subsection contains remedies. for noncompliance: no per-
sont may be adversely affected by any matter (e.g. regulations, policies,
decisions) required to be published and not so published, and any per-
son improperly denied information requested or required to be pub-
lished under the section may go to court to require its production.

The second subsection of the FOIA (§ 552(b)) contains the so-
called “exemptions” to. the general rule of mandatory disclosure con-
tained in the previous subsection, These relate to matters that are:

(1) Specifically required by Executive Order to be kept secret
- . in the interest of the national defense or foreign policy; =
‘ (2) Related solely to the internal personnel rules and practices
of an'agency; . ‘ . , o ' o
(3) Specifically exempted from disclosure by statute;
,‘ (4) Trade secrets and commercial or financial information ob-
* tained from a person and privileged or confidential; T
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(5) Inter-agency or intra-agency memorandums or. letters
which would not be available by law to a party other than an
agency inlitigation with the agency ;. : L

~(6) Personnel and medical files and similar files the disclosure
of which would constitute a clearly unwarranted invasion of per-
sonal privacy; ' ' ‘ -

(7) Investigatory files compiled for law enforcement purposes
except to the extent available by law to a party other than an
agency; .

(8) Contained in or related to examination, operating or con-

- dition reports prepared by, or on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions; or : ’

(9) Geological and geophysical information and data, includ-
ing maps, concerning wells.

Congress did not intend the exemptions in the FOIA to be used
either to prohibit disclosure of information or to justify automatic
withholding of information. Rather, they are only permissive. They
merely mark the outer limits of information that maey be withheld
where the agency makes a specific affirmative determination that the
public interest and the specific circumstances presented dictate—as
well as that the intent of the exemption relied on allows—that the in-
. formation should be withheld. The Attorney General reemphasized
the point in his memorandum explaining the- FOIA. to government
agencies :

Agencies should also keep in mind that in some instances
the public interest may best be served by disclosing, to the
extent permitted by other laws, documents which they would
be authorized to withhold under the exemptions. (Attorney
General’s Memorandum on the Public Information Section of
the Administrative Procedure Act, June 1967, at 2-3 (here-
inafter cited as 4. G@. Memorandum).) i

A number of agencies have by regulation adopted this position that,
notwithstanding applicability of an FOIA exemption, records must
be disclosed where there is no compelling reason for withholding.
(£.g., Interior—43 C.F.R. § 22; HEW—45 C.F.R. § 5.70; HUD—24
- CF.R. 815.21; DOT—49 C.F.R. § 7.51.) This approach was clearly
intended by Congress in passing the FOTA. '

Finally, the third subsection (§ 552(c)) provides that the FOIA
authorizes only the withholding “specifically stated” and that it “is
not authority to withhold information from Congress.”

One commentator has observed that the legislative history of the
Freedom of Information Act “is even more confusing than the act
itself.” (Freedom of Information Act: Access to Law, 36 Fordham L.
Rev. 756, 767 (1968).) In the first commentary on the FOIA, Profes-
sor Kenneth Davis pointed to numerous ambiguities and inconsisten-
cies in the language of the new law and the committee reports on it,
and courts have subsequently grappled with this language. (Davis,
Information Act: A Preliminary Analysis, 84 Chicago L. Rev. 761
(1967).) Most of the problems have arisen with regard to the nine
exemptions in subsection (b) of the Act, and a variety of proposals to
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amend the language of the exemptions was considered by the commit-
tee. Some witnesses at subcommittee hearings proposed the complete
elimination of certain exemptions, while others advocated expanding
the areas in which information may be withheld from disclosure.

The risk that newly drawn exemptions might increase rather than
lessen confusion in interpretation of the FOIA, and the mcreasing ac-
ceptance by courts of interpretations of the exemptions favoring the
public disclosure originally intended by Congress, strongly militated
against substantive amendments to the language of the exemptions.
All federal agencies have promulgated regulations under the FOIA,
many of which atterapt to clarify the meaning of the exemptions, and
there have been over 200 court cases involving the Act. From these
cases has grown a full body of case law, resolving ambiguities and
settling upon interpretations generally consistent with the spirit of
disclosure reflected by the passage of the FOIA and with the specific
intent of Congress in drafting the law. The substance of the exemp-
tions contained in the Freedom of Information Act thus remains un-
changed by S. 2543, although by leaving it unchanged the committee is
implying acceptance of neither agency objections to the specific
changes proposed in the bills being considered, nor judicial decisions
which unduly constrict the application of the Act. ’

S. 2548 does, however, make procedural changes in the statute. Many
of these procedural changes were opposed by federal agencies in their
testimony before the subcommittee and reports on similar legislative
proposals on the grounds that these changes would be costly, burden-
some, and inflexible to administer. oo

The committee recognizes that procedural requirements of any kind
are subject to these criticisms. For instance, affording due process of
law to criminal defendants is inevitably going to add to governmental
costs and burdens in criminal prosecutions, but the Bill of Rights
clearly resolves the conflict between administrative convenience and
individual rights in favor of the latter. By the same token, in 1966
Congress faced the problem of balancing the interest of the govern-
ment in keeping some matters confidential and in maintaining admin-
istrative efficiency with the interest of the public in free access to -
government information. As this committee observed at that time,
“Success lies in providing a workable formula which encompasses,
balances, and protects all interests, yet places emphasis on the fullest
responsible disclosure.”. (1965 Senate Rept. at 3.) The Freedom of In-.
formation Act embodied what the Congress believed to be a workable
formula. The committee likewise presently believes that S. 2543 re-
flects the same balancing process, emphasing the public’s need for

speedier, freer access to information without unduly burdening .

agencies.
It should be remembered that the agencies and officials of the execu-
tive branch uniformly opposed the Administrative Procedure Act in
the 1940’s and the Freedom of Information Act in the 1960’s. But
on each occasion Congress concluded that administrative due process
and public access to information outweighed administrative incon-
venience, and laws were passed accordingly. ' '
_As an illustration: In its report on proposed Freedom of Informa-
tion legislation in 1965, the Defense Department stated that in order
to comply with the public information requirements (which were to
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become the FOIA provisions), it would be necessary in each com-
ponent of the Department of Defense to build a large staff whose duty
would be to determine the availability of records and information,
to facilitate its collection from a variety of storage sites, and to assist
in defending against suits in U.S. district courts anywhere in the

United States. Such an organizational requirement would be exceed- ~

ingly costly. (See Hearings before the Subcommittee on Administra-
tive Practice and Procédure of the Committee on the Judiciary, U.S,
Senate, 89th Cong., 1st Sess. on S. 1160, etc., May 12, 13, 14 and 21,
1965, at 412.) ik - E '

Yet in responding to a question concerning the situation at DOD
- since passage of the FOIA, a departmental representative replied that
“the net effect has been beneficial.” (Hearings, vol. II at 88.) Similar
statements concerning benefits derived from the FOIA have: been
made by officials of other agencies, notably the FTC, FDA, and EPA.
It is expected that despite the possible additional burdens and mar-
ginal added costs which S. 2543 may place on federal agencies in car-
rying out their public information responsibilities, the net effect will
be beneficial. ' :

Publication of Indexes

Subsection 1(b) of S. 2543 is designed to provide greater accessi- -
bility to each agency’s index. The index provides identifying informa-
tion for the public regarding matters issued, adopted, or promulgated
by the agency and required to be made public by section 552(a) (2) of
the Freedom of Information Act. This new publication requirement is
neither overly burdensome nor expensive, but it should provide the
public—especially - through institutions and libraries—with more
readily available access to what its governmentis doing. As the Com-
mon. Cause spokesman told the Subcommittee, “If the existence of a -
document is unknown, disclosure of its contents will never be re-
quested.” (Hearings,vol. I at 140.) - ' .

A publication requirement should also encourage agencies to main-
tain their indexes in a current manner. Some agencies, like the
Federal Communications Commission, are already in compliance with
this requirement and have experienced no apparent problems in this-

- regard. (Hearings, vol. 11 at 300.) - : Co _

Some agencies (e.g., Railroad Retirement Board, Small Business
Administration) questioned whether there was sufficient interest in
their indexes to justify mass routine publication, The committee thus
excepted from required publication agency indexes whose publication
would be both unnecessary and impractical. The committee believes
that photocopy reproduction of indexes will constitute adequate
“publication” for those agencies for whom there is insufficient inter- .
est in their indexes in these situations to justify printing. The cost, if
any, of such photocopied indexes should, however, reflect not the actual
cost of reproduction but the equivalent per-item cost were the indexes
printed in quantity. - : : '

To avoid ‘?ossible problems in interpréeting & requirement that such
indexes be “currently” published, the new publication requirement
would require only a “quarterly or more frequently” publication of
these indexes—a modification adopted from a suggestion of the Fed-
eral Power Commission. (Hearings; vol. II at 312.) Publication of
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supplements rather than republication of the entire index would ful-
“fill this requirement. Publication by a commercial service, such as
‘the Commerce Clearing House, Prentice-Hall, or the Bureau of Na-
tional Affairs,-would fulfill the requirements of this section. Duplica-
‘tive publication would serve no useful purpose and is certainly not
intended by the provision, but in instances where agencies rely on com- °
mercial services, those agencies would be expected to maintain the
commercial services at the agency offices or reading rooms and to make
them available for public inspection. - ‘ '
Some confusion appears to persist among government agencies con-
cerning which materials aré ‘subject to the indexing requirement of
section 552(a)(2) and concerning the type or form of index which
complies with congressional intent under that section. The committee
believes that a comprehensive review of agency indexing practices
- under the FOIA is desirable, since the efficacy of the publication re-
quirement imposed by S. 2543 is in large part dependent on the ade-
quacy, of existing records-maintenance and index-compilation prac--
tices. The committee will therefore request the General Accounting
Office, with such support and assistance from the General Services
Administration as.the Comptroller General deems appropriate, to.
undertake such a comprehensive review. o _ s

Revision of Subsection (a) (3) - . - . 7
.Subsection 1(b) of S. 2543 contains a number of amendments to sub-
section (a) (8) of the Freedom of Information Act (5 U.S.C. § 552(a)
(3)). Subsection (a)(3) has been divided into two parts with the
elements of each placed in separate subparts, This is intended not
only for clarity but to emphasize the original intent of Congress in .
enacting subsection (a) (8)—that the judicial review provisions apply
to requests for information under subsections (a) (1) and (a) (2) of
section 552, as well as under subsection (a) (3). - o _
" On occasion, the Department of Justice has argued in litigation that
judicial review of a denial of information requested under subsections
(a) (1) and (a)(2) was not available under the FOIA, but courts
have uniformly rejected this argument. (See, e.g., American Mail
Line, Ltd. v. Gulick, 411 F.2d 696, 701 (1969) : “Congressional intent
(although not spelled out directly anywhere) seems to have been that
judicial review would be available for a violation of any part of the
Act, not merely for subsection (3).”) In one remarkable instance, the
" government even contended that an “agency determination that ma-
terial sought falls within one of the nine exemptions” in subsection
(b) “precludes the broad judicial review provided by subsection (a)
(8).” (E'pstein v. Resor, 421 F.2d 930, 932 (1970).) This contention
was properly rejected by the court. . R
The restructuring of subsection (a)(3) should lay this issue to
rest, making it clear that de novo judicial review is available to chal-
lenge agency withholding under any provision in section 552.
Identifiable Records ' v S ‘
Presently the provisions. of the Freedom of Information Act are
predicated upon “a request .for identifiable records” (section 552(a)
(3)). S. 2543 would change this language to refer simply to a “request
for records which reasonably deseribes such records.” This change
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again reflects the intent of the original. drafters.of the FOIA, for in
explaining the term “identifiable,” the 1965 Senate Report on the Act
said: : : S _
The reécords must be identifiable by the person requesting
them, i.e., a reasonable description enabling the Government
ployee to locate the requested records (1966 Senate Rept. at

8') . .

While many agencies view this langua,gq as the presently operative
interpretation of the “identifiable” requirement, cases nonetheless
have continued to arise where courts have felt called upon to chide
the government for attempting to use the identification requirement
as an excuse for withholding documents. (Bristol-Myers Co.v. FTC,
424 F.2d 985 (D.C. Cir. 1970) ; National Cable Television Ass'nv. FCC,
479 F.2d 183 (D.C. Cir. 1973).) In one case the government had the
temerity to argue that the request being resisted was not for “identi-
fiable” records, even though the-court specifically found that the.
agency in question had known all along precisely what records were
heing requested. (Legal Aid Society of Alameda Cnty. v. Schultz,
349 F. Supp. 771,778 (N.D. Cal. 1972).) :

While the committee does not intend by this change to authorize
broad categorical requests where it is impossible for the agency rea-
sonably to determine what is sought (see Irons v. Schuyler, 465 F.2d
608 (D.C. Cir. 1972)), it nonetheless believes that the identification
standard in the FOIA should not be used to obstruct public access to
agency records. Agencies should continue to keep in mind, as specified
..in the 4. &. Memorandum (p. 24), that “their superior knowledge of -
the contents of their files should be used to further the philosophy of
the act by facilitating, rather than hindering, the handling of requests
for records.” ' :

Subsection (b) (1) of S. 2543 makes explicit the liberal standard
for identification that Congress intended and that courts have adopted,
and should thus create no new problems of interpretation.

Search and Copy Fees

S. 2543 would add a new subsection (4) (A) to section 552(a) re-
quiring the Office of Management and Budget to promulgate regula-
tions specifying a uniform schedule of fees applicable to all FOLA
requests, and setting out criteria for reduction or waiver of those fees.

ection 552(a) (3) of the FOIA originally provided that agencies
could by published rules set “fees to the extent authorized by statute”
for service performed in complying with FOIA requests—that is, for
searching and copying requested documents. 5 U.S.g. § 483 (a) author-
1zes agencies to charge fees, as the agency head determines to be “fair
and equitable.” As set out in Circular No. A-25 of the Office of Man-
agement and Budget concerning “User Charges,” “where a service (or
privilege) provides special benefits to an identifiable recipient above
and beyond those which accrue to the public at large, a charge should
be imposed to recover the full cost to the Federal Government of ren-
dering that service.” (Hearings, vol. 111 at 469.) The cireular outlines
broad guidelines to be used in determining the costs to be recovered,
and agencies have followed by setting fee schedules for search and
copying in response to FOIA requests. :
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The 1972 House Report observed the “real possibility that search
fees and copying charges may be used by an agency to effectively deny
public access to agency records, and witnesses before the subcommittee
11lustrated this observation.. _ :

Mr. Harding Bancroft reported a demand that the N.Y. Times
guarantee fees to search for documents that might not be released even
when found, and observed that the Times finally paid for search and
copying of documents that turned out to be classified European news-
paper clippings. (Hearings, vol. 1 at 160.) .

Mr. Harrison Wellford suggested that feés “have become toll gates
on public access to information.” He described how he had been put
in a “Catch—22” situation by the Department of Agriculture:

The only way I could make my request specific was to get
access to the indexes by which those files were recorded. When
T asked for access to the indexes, I was told they were internal
memoranda, and not available to me. Therefore, I had to
make my request in a broad fashion and they came back with
a bill for $85,000 which we regretfully had to turn down.
(Hearings, vol. I at 97.) \

Mr. Wellford also told of receiving “frequent complaints from citi-
zens who have been charged search fees and xeroxing costs for infor-
mation which an agency made freely available to its regular clients.”
(Hearings, vol. I1 at 103.). _ _ T

Finally, Mr. Ronald Plesser indicated that in one instance FDA
asked a requestor to make a prepayment for $20,000 just for a pre-
liminary search without even knowing which documents existed.
(Hearings, vol. I at 205.) '

The Administrative Conference of the United States conducted a
study on agency implementation of the FOIA and found that copying
charges ran from 5 cents a page at the Department of Agriculture to
$1 a page at the Selective Service System, while clerical search charges
varied from $3 an hour at the Veterans’ Administartion to $7 an hour
at the Renegotiation Board. Similar variations were found in a study
submitted to the Subcommittee by Mr. Ronald Plesser. (Hearings,
vol. T at 205.) ‘ o

The Administrative Conference, in a formal recommendation, pro-
posed that a fair and equitable fee schedule be established by each
agency. “To assist agencies in this endeavor,” the Administrative Con-
ference recommended establishing a committee which was to include
representatives of the Office of Management and Budget, the Depart-
ment of Justice, and the General Services Administration. The Office
of Management and Budget was prompted by this recommendation
to initiate a study of the possibility of uniform charges under the.
Freedom of Information Act, but this study was dropped before com-
pletion and no further action on this matter has been undertaken.
(Hearings, vol. T at 204-6; vol. IL at 97.)

_S. 2543 proposes that'the fee schedule to be set “shall be limited to
reasonable standard charges for document search and duplication.”
This standard would provide a ceiling and prevent agencies from using
fees as barriers to the disclosure of information which’should other-
wise be forthcoming. Under this standard, and with the provisions for
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waiver and reduction of fees, it is not necessary that FOIA. services
performed by agencies be self-sustaining. Recovery ‘of only direct .
costs would be provided for search and copying, while no costs would
be assessed for professional review of the requested documents if neces-
sitated. - : ' s ‘ ,

With respect to agency records maintained in computerized form,
the term “search” would include services ‘functionally analogous to
searches for records that are maintained in conventional form. Difficul-
ties may sometimes be eéncountered in drawing clear distinctions be-
-tween searches and other services involved in extracting requested
information from computerized record systems. Nonetheless, the com-
mittee believes it desirable to encourage agencies to process requests
for computerized information even if doing so involves performing
services which the agencies are not required to provide—for example,
using its computer to identify records. With reference to computerized
" record systems, the term “search” would thus not be limited to stand-
ard record-finding, and in these situations charges would be permitted
for services involving the use of computers needed to locate and extract
the requested information. ’ . -

Proposals ‘have been advanced that fees received by agencies for
FOIA services performed be allocated to each agency receiving them
and not treated as general revenue. The committee believes that this
could unduly encourage the charging of excessive fees by agencies,
. effectively taxing publi¢ access even more. Since the fees will not go
to the agency involved, the fee charged need not directly relate to the
agency’s actual costs, nor should the public pay more when dealing
with an inefficient agency. :

Finally, S. 2543 allows documents to be furnished without charge or
at a reduced charge where the public interest is best served thereby.
This public-interest standard should be liberally construed by the
agencies; it is borrowed from regulations in effect at the Departments
of Transportation and Justice. In addition to establishing tlll)e general
rules, the amendment specifies that fees shall ordinarily not be charged
whenever the person requesting the records is indigent, when the ag-
~ gregate fee would amount to less than $3, when the records requested
‘are not found, or when the records located are withheld. '

Venue

S. 2543 would. establish venue in the District of Columbia concur-
rent with that already set forth in the Freedom of Information Act
“in the district in which the complainant resides, or has his principal
place of business, or in which the agency records are situated.”
A number of present federal statutes provide for exclusive venue
in the United States District Court for the District of Columbia (Vot- -
ing Rights Act, 42 U.S.C..§ 1973(c)) or in the D.C. Circuit Court of
Appeals (FCC Orders, 47 U.S.C. §402(b) ; Clean Air Act of 1970,
42 U.S.C. § 1857 (h)—5(b) (1) ; Noise Control Act of 1972, 42 U.S.C.
§ 4915(a) ). Others provide for alternate or concurrent venue in the
District of Columbia federal courts. (Consumer Product Safety Act
of 1972, 16 U.S.C. § 2060 (a) ; Hobbs Act, 28 U.S.C. § 2343 ; review of
FCC orders—15 U.S.C. 717 (r), NLRB—29 U.S.C. § 160(f), SEC—
15 U.S.C. §§ 77(i), 78(y), CAB—49 U.S.C. §1486(b).) Over one-
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" third of reported FOIA cases have thus far been brought in the Dis-

trict of Columbia, and the courts of that district have gained sub-
stantial expertise in this area. Since attorneys in the Justice Depart-.
ment in_Wgz‘shington, D.C. will have been involved in initial FOIA
determinations at the administrative level (Hearings, vol. II at 217;
38 Fed. Reg. 19123, July 18,1973), defense of litigation in the Distriet -

"of Columbia would be more. convenient from the government’s van-

tage point. . ) L v ST
District of Columbia venue would not be exclusive but only as an

"alternative, at the complainant’s option. Concurrent venue will remain

situated.

where he resides or has his business or where the agency records are

. 'The Freedom of Information Act presently provides that proceed-
ings brought under the Act in the district court shall “take precedence
on the docket” and “be expedited in every way.” (5 U.S.C. § 552(a)
(8).) While the D.C. Circuit Court of Appeals has adopted this man--
date and has usually given appeals of FOIA cases precedence, other
circuits have apparently not yet followed suit. S. 2543 would make
this practice of expediting FOIA cases on appeal as well as in the
trial court uniform throughout the federal courts of appeals, reflect-
ing congressional intent to have FOIA cases decided with the least
possible delay. . S o
One example of extraordinary delay which came to the committee’s
attention involved the case of Morgan v. FDA (D.C. Cir. No. 17- -
1709), where the plaintiff sued to obtain FDA disclosure of cer- .
tain clinical and toxilogical tests submitted to the aglgncy in connec-
tion with applications for approval of new drugs. The appeal was
docketed September 2,1971; Appellants reply brief was filed Septem-
ber 28, 1972 ; the case was argued February 22, 1973; and as of May 1,
1974 no decision had been handed down. While one of first impres-
sion, this case has far—reach.inf imlgli'cations for both the public and
or the agency, and the FDA has post-
alizing new FOIA regulations pending a final decision in

poned
the case. o :
It should be noted that exgedition of FOIA -cases on appeal as well
as at the trial level may well work to the advantage of the govern-
ment. For the Supreme Court, although not applying its conclusion
to the case before it, held that the FOIA confers jurisdiction on the
courts to enjoin administrative proceedings pending a judicial deter-

_ mination of the applicability of the Act to documents involved in those

proceedings. (ZRenegotiation Bd. v. Bannercraft Clothing Co., 415
U.S.—(1974).) Thus additional delays in related administrative pro-
ceedings may be avoided by expedition of judicial determinations in
FOIA cases. : ' '

In Camera Inspection and De Novo Review _

Presently when most Freedom of Information Act cases reach the
federal district courts, the judge has authority to examine the re-
quested documents in order to ascertain the propriety of agency with-
holding. This procedure has not, however, been held to apply to records
withheld under the first exemption of the Act—subsection 552(b) (1).
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In Environmental Protection Agency v. Mink (410 U.S. 73 (1973)) -
Congresswoman Patsy Mink attempted to obtain documents relating to
the projected effect of the underground atomic test at Amchitka from
the Environmental Protection Agency. The Supreme Court held that
in all cases except those dealing with information which is claimed to
be specifically required by executive order to be kept secret in the inter-
est of national defense and foreign policy, de novo review by-the dis-
trict court—as provided for in the FOIA—allows an in camera inspec-
“tion' of the records requested. The Court ruled that in that inspection,
the court is to determine whether claimed exemptions apply in fact and
‘'whether non-exempt materials can be severed frcm exempt materials
and be released. o .
While legislative proposals have been made to require automatic
in camera examination of disputed records in every case, the Supreme
Court observed : :

Plainly, in some situations, in camera inspection will be
" necessary and appropriate. But it need not be automatic. An
agency should be given the opportunity, by means of detailed
aflidavits or oral testimony, to establish to the satisfaction
of the District Court that the documents sought fall clearly
" beyond the range of material [not exempt from disclosure].
The burden is, of course, on the agency resisting disclosure,
5 USC § 552(a) (3), and if it fails to meet its burden without .
in camera inspection, the District Court may order such in-
spection. (410 U.S. at 93.) : :

One proposal considered by the committee (in S. 1142} would have
required in. camera inspection of records in FOIA cases. While the
“court should be able to require submission of documents for in camera
inspection when it determines such procedure to be desirable and ap-
propriate, the court should also, in the testimony of the American Bar
-Association spokesman John Miller, “be enabled to reach a decision -
with respect to whether or not a particular record has been lawfully
withheld under the Freedom of Information Act in any manner that
it chooses, including through the use of affidavits or oral testimony.”
(Hearings, vol. 1T at 156.) - S o
Thus to the extent that a judge can rule on the government’s claim
that material requested is exempt from disclosure under the FOIA
without an in camera inspection of that material, such an examination
. 1s not mandated. This approach was preferred by the Attorney Gen-
eral in his testimony. (Hearings, vol. I1 at 218.)

There is, of course, an inherent disadvantage placed upon the com-
plainant when material is submitted for in camera examination, since
the court’s.decision will not be the product of an adversary process.
Private attorneys with experience in litigating FOIA suits have
emphasized this disadvantage. One testified that in one case an agree-
ment was reached where he was permitted full access to Treasury De-
partment files under an agreement that only information ultimately
ordered disclosed by the court would be publicly revealed. &Heaﬂng’s,
vol. IT at 117.) Another indicated that in every FOIA case he filed he
requested the court to require the government to file a memorandum
explaining why withheld materials were exempt, so that he could re-
spond to the explanation. (Hearings, vol. II at 100.) These types of
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procedures providing for the utilization of the adversary process in
“in camera proceedings are to be encouraged whenever possible. (See
Hearings, vol. I1 at 127, 142.}) : : -
On August 20, 1973, the D.C. Circuit Court of Appeals observed
that in cases in which in camera examination is warranted: -

[I]t is anomalous but. obviously inevitable that the party-
with the greatest interest in obtaining disclosure is at a loss
to argue with desirable legal precision for the revelation of
the concealed information.. Obviously the party seeking dis--
closure cannot know the precise contents of the documents
sought. . . . In a very real ‘sense, only one side of the con-
troversy (the side opposing disclosure) is in a position con-
fidently to make statements categorizing information. . . .

[T7he present method of resolving FOIA. disputes actually
encourages the Government to contend that large masses of

* . information are exempt, when in fact part of the information
should be disclosed. (Vaughn v. Rosen, 484 F.2d 820, 823,
826 (D.C. Cir. 1973).) : :

' The court ordered that, in those situations calling for in camera
inspection, the government must provide a detailed ‘analysis of the
withheld information and the justifications for withholding it, and
must formulate a system of itemizing and indexing those documents
that would correlate statements by the government with the actual
portions of each document. The committee supports this approach
which, with the use of a special master where voluminous material is
involved, was intended by the court to “sharply stimulate what must
be in the final analysis the simplest and most effective solution—for
agencies voluntarily to disclose as much information as possible and
to create internal procedures that will assure that disclosable informa-

" tion can be easily separated from that which is exempt.” (Vaughn v.
Rosen, 484 F.2d 820,828 (1973).) - S v

The Supreme Court in Mink, however, held that the FOIA does not
permit an attack on the merits of an executive decision to classify
information. Since the fact of classification was not in issue,in camera
examination could serve no purpose. The practical result of this de-
cision is that in camera inspection of documents withheld under ex-
emption (b) (1) will generally be precluded in cases brought under
the FOIA. S. 2543 would amend the Aect to permit such in camera
examination. - . ‘ : . ' '

The  bill does establish some specific procedures governing the

“handling of in camera inspection of documents withheld under the
authority of exemption (b) (1)—that is, documents specifically re-
quired by an Executive order or statute to be kept secret in the interest
of national defense or foreign policy. In these cases the court must
determine, under the language of exemption (b) (1) as amended by
this bill; whether the documents in question are ¢n fact covered by the
Executive order or statute involved. -

In making this factual determination, the court must first attempt
to resolve the matter “on the basis of affidavits and other information-
submitted by the parties.” If it does decide to examine the contested
records in camera, the court may consider further argument by both

47-217 O - 75 - 12
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" parties, may take further expert testimony, and may in some cases
-of a particularly sensitive nature declde to entertam an ex parte show-
ing by the government. " -

During the pendency of a case mvolvmg documents claimed to be
exempt under section 52(b) (1) the agency is-entitled to a protective
order sealing the contested documents and such supporting material -
as the judge shall determine. Upon final decision all documents ordered
sealed by the court should be returned by the courts to the agency. . -
. Tf an affidavit by the head of the agency is filed with the court, the _

. affidavit should specify which information is required to be kept secret
- in the interest of national defense or foreign policy and explain the
reasons for this conclusion. The court may allow th1s partlcularlza-
- tion or part thereof to be provided in camera. .

Where the head of the agency has certified by affidavit his personal

 determination that the documents should be withheld under the .cri-
. teria established by a statute or Executive order, then the court must
" resolve whether, in its view, the- determination by the agency head .
is in fact a reasonable or unreasonable determination within the au-
thority granted by the applicable statute or Executive order. The
criteria referred to include both substantive and procedural criteria.
" - This standard of review does not allow the court to substitute its
judgment for that of the agency—as under.a de novo review—but
neither does it requiré the court to defer to the discretion of the agency,
even if it finds the determination not arbitrary or capricious. Only if
the court finds the withholding to be without a reasonable basis under
the applicable Executive order or statute may it order the documents
released.

Where partlcularly sensitive material is 1nvolved a.nd 50 1dent1ﬁed
by the agency, the court should consider limiting access by court per-
sonnel to those obtaining appropriate security clearances. The court, -
where it deems appropriate, may appoint a special master who may be -
required by the court to obtain such security clearance as had been
previously required for access to the contésted documents. The govern-
ment should expedite any background 1nvest1gat10n Decessary to the '
. award of such clearances. -

By statute certain special categorles of sensitive mformatlon—Re- .
stricted Data (42 U.S.C. § 2162), Communication Intelligence (18
U.S.C. § 798), and Intelligence Sources and Methods (50 U.S.C. § 408

(d) (3) and (g))—must be given special protection from unauthor-
ized disclosure. These categories of information have been exempted
from. public inspection under section 552(b) (3), “specifically ex-
empted from disc }iosure by statute,” and (b) (1), “specifically required "
by Exzecutive Order to be kept secret in the interest of the national
defense or foreign policy.” The Committee believes that these cate-
gories of information will be adequatey protected under S. 2543. If -
such information is ever subject to court review, the review will be
-conducted in camera under the procedures established in the bill for
information exempt under section 552(b) (1), which has been amended
to include matters specifically required to be kept seeret “by an Ex-
ecutive Order or statute.” It is also expected that in such cases the court
will recogmze that such mformatmn in mherently sensitive and that
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the latitude for discretion permitted under Executive Order 11652
does not apply to such information. ‘ '

The specific procedures delineated in section 552(a) (4) (B) (ii) ap-
ply only to cases where exemption (b).(1) is invoked. o

It should be noted that on at least two occasions, however, the gov-
ernment has taken the position that the seventh exemption (subsection
(b) (7) relating to disclosure of investigatory files also represents a
blanket exemption where in camera inspection is unwarranted and in-
appropriate under the statute. (Stern v. Richardson, No. 179-73, D.C.
Cir., Sept. 25, 1973; Weisberg v. Department of Justice, No. 71-1026,
D.C. Cir., reargued en banc.) By expressly providing for in camera in-
* spection regardless of the exemption invoked by the: government. S.
2543 would make clear the congressional intent—implied but not. ex-
pressed in the original FOTA—as to the availability of in camera ex-
amination in_ all FOIA, cases. This examination wo% Id apply 16t just
to the labeling but to the substance of the records involved. L
- 8. 2543 also indicates that the court shall make its determination
whether the requested records or files “or any part thereof may be
withheld under any of the exemptions.” The spokesman for the Ameri-
can Bar Association suggested in the hearings that “it would also be
useful to amend the statute so as to make it clear that agencies are
required to separate exempt from non-exempt information in a par-
ticular record, and make available the non-exempt information.” The
committee believes that this requirement is understood in the basic
FOIA, and the inclusion of this amendment provides authority for

the court during judicial review to undertake such separation if the

" agency has not. (See also page Pr: presently p. 29 (new § beginning
“Deletion of segregable . ..”) below, concerning the government’s re-
sponsibility to release documents after deletion of segregable exempt
portions.) - ' : ‘ '

Assessment of Attorney’s Fees and Costs ,

S. 2543 would permit the courts to assess reasonable attorneys’ fees
and other litigation costs against the United States in cases where the
complainant has substantially prevailed. (These fees and costs would
be payable from the budget of the agency involved as party to the liti-
gation.) Such a provision was seen by many witnesses as crucial to
effectuating the original congressional intent that judicial review be
available to reverse agency refusals to adhere strictly to the-Act’s
mandates. Too often the barriers presented by court costs and attor-
neys’ fees are insumountable for the average person requesting infor-
- mation, allowing the government to escape compliance with the law. .
“If the government had to pay legal fees each time it lost a case,”

“observed one witness, “it would be much more careful to oppose only
~ those areas that it had a strong chance of winning,” (Hearings, vol. I
at 211, L I :

The )obstacle presented by litigation costs can be acute even when
the press is involved. As stated by the National Newspaper Association:

.An overriding factor in the failure of our segment of the
Press to use the existing Act is the expense connected with
litigating FOIA matters in the courts once an agency has
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decided against making information available. This is prob-
~‘ably the most undermining aspect of existing law'and severely

. limits the use of the FOI Act by all media, but, especially

smaller sized newspapers. The financial expense involved,

coupled with the inherent delay in.obtaining the information
means that very few community newspapers are ever going to .

" be able to make use of the Act unless changes are initiated by

the Committee. (Hearings, vol. IT at 34.) . = - .

. The necessity to bear attorneys’ fees and court costs can thus present
_barriers to the effective implementation of national policies expressed
by the Congress in legislation. ’ T ]
The Supreme Court has recognized the role of statutory allowance -
of attorneys’ fees to plaintiffs in encouraging individuals “to seek
- judicial relief” for the purpose of “vindicating national policy.”
(Northeross v. Memphis Board of Education, 412 U.S. 427 (1973).)
Congress has in fact included in past legislation specific provisions
allowing the award of attorney’s fees to the prevailing party in litiga-
tion. (Civil Rights Act of 1964, 42 U.S.C. §§ 2000a-3(b) and 2000e—
5(k) ; Emergency School Aid Act of 1972, 20 U.S.C. § 1617; Clean Air
Act of 1970, 42 U.S.C. § 1857(h)-2(d) ; Fair Housing Act of 1968, 42
U.S.C. § 3612(c) ; Truth in Lending Act, 15 U.S.C. § 1640.) .

In one case involving the nonstatutory award of attorneys’ fees
against the federal government, the judge observed that ¢ ‘a private
attorney general’ should be awarded attorneys’ fees when he has effec-
tuated a strong Congressional policy which has benefitted a large class
of people, and where further the necessity and financial burden of
private enforcement are such as to make the award essential.” (La
Raza Unida v. Volpe, 57 R.F.D. 94 (N.D. Calif. 1972).) Nonetheless,
it is generally held that attorneys’ fees may not be awarded against the
government absent explicit statutory authority. (See 28 U.S.C. § 2312;
West Central Mo. Rural Dev. Corp. v. Phillips, 358 F. Supp. 60
(D.D.C. 1973).) ‘ :

Congress has established in the FOIA a national policy of disclosure
of government information, and the committee finds it appropriate
and desirable, in order to effectuate that policy, to provide for.the
assessment of attorneys’ fees against-the government where the plain-
tiff prevails in FOIA litigation. Further, as observed by Senator
Thurmond : :

We must insure that the average citizen can take advantage
of the law to the same extent as the giant corporations with
large legal staffs. Often the average citizen has foregone the
legal remedies supplied by the Act because he has had neither

~ the financial nor legal resources to pursue litigation when his

. Administrative remedies have been exhausted. (Hearings,

vol. T at 175.) ‘

Even the simplest FOIA case, according to testimony, involves
legal expenses of over $1,000 (Hearings, vol. I at 211; vol. IT at 96.)
“Only the most affluent organizations might decide to challenge the
(Government in courts,” said Theodore Koop of the Radio-Television
News Directors Association. (Hearings, vol. I1 at 24.) :
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The bill allows for judicial discretion to determine the reasonable-
ness of the fees requested. Generally, if a complainant has been suc-
cessful in proving that a government official has wrongfully withheld
information, he has acted as a private attorney general in vindicating
an important public policy. In such cases it would seem tantamount
to a penalty to require the wronged citizen to pay his attorneys fee
to make the government comply with the law. However, the bill
specifies four criteria to be considered by the court in exercising its
discretion: (1) “The benefit to the public, if any dgrlvn})g from“the
case”; (2) “the commercial benefit to the complainant”; (3) “the
pature of” the complainant’s “interest in the records socught”; and
(4) “whether the government’s withholding of the records sought had
a reasonable basis in law.” L -

Under the first criterion a court would ordinarily award fees, for
example, where a newsman was seeking information to be used in 2
publication or a public interest group was seeklpg information to
further a project benefitting the general public, but it would not award
fees if a business was using the FOIA to obtain data relating to a
competitor or as a substitute for discovery in private litigation with
the government. ‘ ‘ o v ,

TUnder the second criterion a court would usually allow recovery
of fees where the complainant was indigent or a nonprofit public
interest.group, versus but would not if it was a large corporate interest
(or a representative of such an interest). For the purposes of applying
this criterion, news interests should not be considered- commercia
interests. : ‘ . ‘ _ :

Under the third criterion a court would generally award fees if the
complainant’s interest in the information sought was scholarly or
journalistic or public-interest oriented, but would not do so if his
interest was of a frivolous or purely commercial nature.

Finally, under the fourth criterion a court would not award fees
where the government’s withholding had a colorable basis in law but
would ordinarily award them if the withholding appeared to be
merely to avoid embarrassment or to. frustrate the requester. Whether
the case involved a return to court by the same complainant seeking
the same or similar documents a second time should be considered by
the court under this criterion. |

In the above situations there will seldom be an dward of attorneys’ .
fees when the suit is to advance the private commercial interests of the.
complainant. In these cases there is usually no need to award at-
torneys’ fees to insure that the action will be brought. The private self-
interest motive of, and often pecuniary benefit to, the complainant will
be sufficient to insure the vindication of the rights given in the FOIA.
The court should not ordinarily award fees under this situation unless
the government officials have been recalcitrant in their opposition to
a valid claim or have been otherwise engaged in obdurate behavior.

It should be noted that the criteria set out in this subsection are in-
‘tended to provide guidance and direction—not airtight standards—for
courts to use in determining awards of fees. Each criterion should be
considered independently, so that, for example, newsmen would ordi-
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narily recover fees even where the government’s defense had a reason-

able basis in law, while corﬂorate interests might recover where the

withholding was without such basis. - »
Courts have assumed inherent equitable powers to award fees and

costs to the defendant if a lawsuit is determined to be frivolous and

brought for harassment purposes; this principle would continue, as

"‘before, to apply to FOIA cases. v
Answer Time in Court

~ Section 1(b) (2) would give the government 40 days to answer in
court a complaint which ¢ mllengecf the withholding of information
contrary to the Freedom of Information Act. The Act recognizes the
importance of the time element to the public seeking information, and
requires that FOIA litigation take precedence on court dockets and
be expedited. The Act specifies: '

Except as to causes the court considers of greater impor-
tance, proceedings before the district court, as authorized by
“this paragraph, take precedence on the docket over all other
causes and shall be assigned for hearing and trial at the earli-
‘est practicable date and expedited in every way. (5 U.S.C.
§552(a) (3).) R

In normal litigation in the federal courts, the defendant is given
20 days to answer the complaint. (Fed. Rules Civ. Proc., Rule 12.)
Under present rules, however, the federal government is given-60 days
to answer. Although many of the answers.in FOIA suits are per-
emptory, the hearings indicated that the government often obtains
extensions beyond the 60-day period and on occasion has taken over
- twic)e the time to respond to a complaint. (See Hearings, vol. II at
191 - ‘ s A ,

Before any FOIA case reaches court, the agency from which the
records were first requested would already have had time—both ini-
tially and in an administrative ﬁipe'a.l——to determine the.legal and
+ practical implications of its withholding. (Section 1(c) of the bill

would provide specific’ time periods for the initial agency re-
sponse and admihistrative appeal considérat.ion.ﬁ' One attorney who
has participated in FOIA cases, Mr. Peter Schuck, observed that “the
legal positions are very clear by the time that the matter emerged from
the agency.” (Hearings, vol. 1I at 60.) Another FOIA litigator, Mr.
Robert Ackerly, agreed: _ o

' The Government does not need 60 days to answer one of -
- these cases. The request has to be made to the agency and an
appeal taken. The agency has their file on the case, They shift -
© it to the Department of Justice and an answer can be filed - -
. promptly. In addition the Department habitually files a gen-
eral demal. They don’t even need to see the documents. The
‘come in and admit jurisdiction and deny everything else. It
. is hard to get the-case at issue. We do file motions for in--
‘camera inspection but the Government objects to that because
. they want time to answer. - : -
(Hearings, vol. T1 at 109.)
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Furthermore, under an order recently promulgated bty the Attor-
ney General, the Justice Department will be consulted before any final
denial of a request for information is issued by any agency. (38 Fed.
Reg. 19123, July 18, 1973.) Thus the 40-day requirement should not
constitute an undue burden on the government. In special circum-
stances, the court could direct, for good cause, an extension of time
beyond 40 days for the government’s answer. :

Sanction for Violation L .

There are numerous provisions in federal:law containing sanc-
tions against unauthorized disclesure of certain kinds of informa-
tion to the public. For example, 18 U.S.C. § 1905 makes it a federal
crime for government employees to reveal trade secrets. Numerous
other laws and regulations prohibit disclosure of financial or medical
information, tax.returns, census data, or various applications for gov-
ernment assistance. (£.g., 42 U.S.C. § 1306 : crime to disclose informa-
tion in files of Social Security Administration; 18 U.S.C. § 798: crime
to disclose classified information; 13 U.S.C. § 214: prohibits census

-employees from divulging census information; 42 U.S.C. § 2000(e)-5:
crime to make information public in violation of Equal Employment
Opportunities Act.) : _

But nowhere in the federal law are there effective sanctions for
government émployees who violate the law by Withholdin% informa-
tion. Although general administrative sanctions are available against
government employees who violate classification requirements (e.g.
E.O. 11652, sec. 13; 5 Foreign Aff. Man. § 992.14), Congressman
Moorhead reported that his investigation of the numerous sanctions
against employees for disclosure of classified matter revealed that
“not one case in 2,500 involved discipline for overclassification.”
(Hearings, vol. T at 187.) S : ,

The new subsection 552(a) (4) (F) added by S. 2543 includes a pro-
.cedure for a judicial determination whether the federal employee re-
sponsible for wrongfully withholding information from the public
hag acted without a reasonable basis in law. If the court so deter-
mines, it is authorized to order the responsible employee’s appropri- -
ate supervisor to suspend him for a period up to 60 days or take other
disciplinary or corrective action. Provisions are included- elsewhere
in the bill (section 3) for identifying those individuals responsible for
the decision to withhold information requested under the Act. :

Before any sanction could be imposed against the responsible em-’
ployee under S, 2543, he must be served with notice and be given an
opportunity to appear before the court, and the court must find that

“his action in withholding the documents in question was “without rea-
sonable basis in law.” The committee does not intend this standard
to imply that a responsible government employee will be held liable
under this section in the ordinary case where, for example, advice of
counsel is sought and followed and where there may be a reasonable
difference of opinion on application of the law to the material sought.
The standard would apply to extraordinary and egregious. cases
where an official ignored or refused to follow the mandates of the law.

The “reasonable basis in law” standard is, as thus explained, rieither
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vague nor uncertain, In fact, it is substantially more specific than
language presently in the law and regulations governing the conduct
of employees and. officials of the executive branch. For example, Ex-
‘ecutive Order 11222, section 202(c) provides that: - o
It ig the intent of this section that employees avoid any °
action, whether or not specifically prohibited by subsection' a,
which might result in or create the appearance of (1) using
public office for private gain; (2) giving preferential treat--
ment to any organization or person; (3) impeding govern-
- . ment efficiency or economy; (4) losing complete independ-
. ‘ence or impartiality of action; (5) making a government
. decision outside official channels; or (6) affecting adversely
~ the confidence of the public in the integrity -of government.
(See also 5 C.F.R. § 735.201a.) ' SR

Also prohibited by Civil Service Commission Regulations is an
employee’s engaging in “criminal, infamous, dishonest, immoral or
notoriously disgraceful conduct, or other conduct prejudicial to the
government.” (5 C.F.R. § 785:209.) Surely withholding of informa-
tion from the public in violation of the FOIA and without a “rea-
sonable basis in law” is more precise and identifiable conduct than
“affecting adversely the confidence of the public in the integrity of
‘the government” or engaging in “conduct prejudicial to the govern-
ment.” Under existing law, violation of these prohibitions opens an -
employee to liability up to permanent dismissal from government
‘service. : ' : P

Under the proposed sanction provision the court, before imposing
the sanctions required, would have an opportunity to consider the

recommendation of an appropriate official of the agency involved in
the case. This recommendation could include reference to comparable
Civil Service sanctions possible in similar situations. This recommen-
dation should be given considerable weight but would not, however,
be binding on the court. oL

_know be guaranteed. (Hearings, vol. ILat 175.) A

"The need for statutory incentive against secrecy was spelled out by

* one witness before the subcommittee:: ' ' :

* One major reason the bureaucratic attitude “when in doubt,
withhold” is so entrenched is that it is rooted in legal self-
_protection. An official is held individually accountable under
criminal statutes for releasing trade secrets or other confiden-
tial information but faces nio sanction at all if he illegally
f,withho%ds information from the public. (Hearings, vol. 1T -
at 105.

Mr. Ralph Nader testified that “The great failure of the Freedom
of Information Act has been that it does not hold federal officials ac-
‘countable for not disclosing information.” (Hearings, vol. I at 209.)
“There is presently no incentive whatever in the act to comply,” said
another witness. (Hearings, vol. II at 59.) Mr. Nader told the sub-
committee of an employee of the Office of Economic Opportunity who

- was suspended because he had released allegedly confidential informa-
tion: OEO later released that same information when sued under the
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Freedom of Information Act, but it still refused to lift its suspenéion
of the employee. (Hearings, vol. I at 209.) . .
Mr. Ronald Plesser, referring to this same example, said:

If the government can suspend or terminate an individual
for releasing information, then it must be compelled to bring
similar action against an employee for not disclosing public
information. Only after federal employees are held account-
able for their action under this law will the people’s right to
know be guaranteed (Hearings, vol. IT at 175.) {

The inclusion of a sanction for violation of the Freedom of Infor-
mation Act would clearly indicate Congress’ commitment to openness,
not secrecy, on the part of every officer and employee in the federal
government. , C T

A number of states have enacted freedom of information statutes
which include penalty provisions for violation of those statutes. Re-
moval from Oﬂf(’:e is provided in two states (Fla. Stat. Ann., ch. 119, -
sec. 02; Kans. Stat. Ann., sec. 45-203), and others impose fines and
even jail terms. A comprehensive list of the relevant state statutory.
provisions and language is contained in the Appendix. The sanction
proposed in S. 2543 is more precise and, in fact, more lenient than
these state statutes. ‘

Administrative Deadlines ' o _

- Section 1(¢) would establish time deadlines for the administrative
handling of requests for information under the FOIA. It would re-
quire the agency to determine within 10 days after the receipt of any
request whether to comply ‘with that request, and would give the
agency an additional 20 days to respond to an appeal of its initial
denial. Agencies could, by regulation, shift time from the appeal to
the initiaffy reply period. With each notification of denial to the re-
quester, the agency would have to outline clearly the subsequent steps
that could be taken to challenge the denial. . .

The study by the Administrative Conference, testimony by govern-
ment witnesses, and the pattern set by present agency regulations
suggest flexibility in responding to requests for information, even

#here specific time deadlines are set. Proposals by governmental wit-
nesses have been made that this matter be {)eft entirely to each agency’s
regulations, so that the agency could determine the flexibility and dis-
gxé(;ti()n' it needed to deal with requests. (Hearings, vol. IT at 82, 217-
Witnesses from the public sector, however, uniformly decried delays
in agency responses to requests as being of epidemic proportion, often
tending to be tantamount to refusal to provide the information. Media
representatives, in particular, identified delay as the major obstacle
to use of the FOTA by the press and urged strict guidelines for agency
responses. (Hearings, vol. IT at 23, 27. Too often agencies realize that
a delay in responding to a press request for records can often moot the
story being investigated and will ultimately blunt the reporter’s desire
to utilize the provisions of the Act: “In the journalistic field, stories
that cannot be run when they are newsworthy often cannot be run at
all,” observed New York Times Vice President Harding Bancroft.
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“Reluctant officials are all too aware of this.” (Hearings, vol. I at 162.)
Senator Chiles, testifying before the subcommittee, pointed out the
findings of a special Library of Congress study that found: : '

. That the major Government agencies took an average of
33 days to even respond to a request for public record under °
the Freedom of Information Act. And an average of 50 days
to respond when the initial decision to withhold information
was appealed by someone looking for the facts. (Hearings,
vol. ITat 14-15.) = - : ’

Almost every public witness at the hearings brought out specific
examples of inordinate delays encountered following initial requests
for information. Senator Tﬁurmond observed in his opening state-
ment, “often the lapse of time or unjustified delay renders the infor-
. mation useless.” (Hearings, vol. 1 at 176.) And Mr. Ralph Nader told

the subcommittee that “Above all else, time delay and the frequent
-need to use agency appeal procedures make the public’s r1%ht to know,
as. established by the Freedom of Information Act, a hollow right.”
" (Hearings, vol. I at 210.) And one commentator noted, “delay is the
agency’s one predictable defense to a request which it doesn’t wish to
"honor.” (Elias & Rucker, “Knowledge is Power: Poverty Law and
the Freedom of Information Act,” Legal Serv. Clearinghouse, May
1972, reprinted in 120 Con. Rec. 5834, Jan. 30,1974, dailyed.) -
" Mr. Anthony Mazzocchi, representing the Oil, Chemical and Atomic
Workers International Union, placed a compelling perspective on
agency delays in responding to requests for information relating to
health and safety of workers. He testified: '

Now, a great deal of the time we find not outright refusal,
just dilatory tactics being used where we don’t hear for many
months or they don’t answer our request for this information.
It is left hanging so to speak. . . . In those cases. where we °
have been successful in securing the [inspector’s] report, the
average delay from the issuance of the citation to receipt of
the report hasbeen 8 months. . .. -

Obviously, when dealing with information that is vital to
the health of workers, such delays and denials are unconscion-
able. . . . So to be dilatory on an antitrust action is an incon-
venience but to be dilatory where health is concerned may
doc;m an individual to early death. (Hearings, vol. IT at 67,
69. ; ‘

Frequent instances of agencies’ failing to follow their own regula-
tions militate against allowing them to govern their own performance.
For example, on August 2, 1972, a request was made to the Depart-
ment of Justice for certain business review letters issued by the Anti-
trust Division. The initial denial was dated November 24, 1972—over

- three months after the initial request—from which an appeal was
taken to the Attorney General on December 6. Although the requestor
filed suit on February 21, 1973, the final agency response was not
forthcoming until April 19. That response denied access to the docu-
ments under longstanding departmental policy. Thus, a period of over
4 months elapsed before the administrative appeal was decided.
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(Hearings, vol. T at 210; vol. II at 165, 172.y And, ironically, in the
interim the Department proposed regulations effective March 1st
under which the responsible agency official will respond to any request
for information Witﬁin’ ten days, and under which the “Attorney Gen-
eral will act upon the appeal within 20 working days.” (38 Fed. Reg.
4391; Feb. 14,1978.) ~ - o
Mr. John Shattuck, testifying for the American Civil Liberties
Union, provided further examples involving requests to the Justice
Department: ' .

In one. ACLU case, we made a request by letter to the
Justice Department’s Internal Security Division. Two
months after we requested information by letter we were 1n-
formed that we hag to complete the proper form. After we
sent a completed form, more than two additional months
elapsed before we were informed that the record we requested .
did not exist. In another case, involving the United States
Parole Board, more than two months passed after we-had-
made several telephone requests for a new set of parole
criteria being used by the Board before we were orally in-
formed that we would not receive the criteria. A demand
letter was sent to the Board’s counsel, threatening suit if we
did not receive the information within twenty days. On the

- twentieth day, the Board’s counsel by telephone informed us

- that he was almost certain we would be provided with a copy,
but that he needed a eouple of more weeks to clear release
with others in the agency. Among the “reasons” given for this
delay, the counsel stated that the Department of Justice was
having difficulty deciding which office should handle our re-

" quest, since it did not wish to concede that the Parole Board
was an “agency” within the meaning of the Act. (Hearings,
vol. IT at 53.) ‘ :

"Added another witness: “If ‘Justice delayed is justice denied,’ how
much more pernicious is the denial when Justice does the delaying.”
(Hearings, vol. II at 63.) _ T

It should be obvious that most persons requesting information
from the government ordinarily will not go to court if their requests
are not answered within the short time provided in this subsection,
As Mr. Robert Ackerly responded to a question whether attorneys will
run into court before agencies have been found the records requested :

That rarely happens. We have made that implied threat to
the agencies saying, look, it has been a month or 6 weeks and
if we don’t get a positive response we will treat it as a denial.
But it if ;you are really interested in getting the information

- and if you believe that the agency tells you they are trying to
locate it, you will work with the agency to try to get the in-
formation. .

I don’t think these suits have been brought for the fun of

bringing law suits or for practice. I think most people are sin-
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cere in their requests. And we want to get the documents and
not litigation. I , ' .

*So I think, I don’t know what the agency’s experience is but
my experience is that we work with the agencies and I have
not yet brought a suit without a final denial although I may
have one with. EPA now because I am losing patience with
them. (Hearings, vol. IT at 112.) :

On the other hand. an agency with records in hand should not be
able to use interminable delays to avoid embarrassmént, to delay the
impact of disclosure, or to wear down and discourage the requester.
Therefore, the time limits set in section 1(c) of S. 2543 will mark the
exhaustion of administrative remedies, allowing the filing of lawsuits
after a specified period of time, even if the agency has not yet reached
a determination whether to release the information requested. Where
there are “exceptional circumstances,” the court may retain jurisdic-
tion and allow the agency additional time to complete its review of the
records. Such “exceptional circumstances” will not be found where the
agency had not, during the period before administrative remedies had
been exhausted, committed all appropriate and available personnel to
the review and deliberation process. This final court-supervised exten-
sion of time is to be allowed where the agency is clearly making a
diligent, good-faith effort to complete its review of requested records
Eut could not practically meet the time deadlines set pursuant to
S. 2543.

For those agencies which believe that 10-day deadlines are simply
unworkable, the recent address by Federal Energy Office Adminis-
trator William Simon to the National Press Club should be instruc-
tive. Despite the extraordinary number of inquiries received by his
office, Mr. Simon told journalists: : :

Within 24 hours of our receiving your requests for infor-
mation, we will issue an acknowledgment, or grant the
request. Within ten working days, I personally guarantee
that you will get the information you seek, or have the
opportunity to appeal. Appeals will be ruled upon within no
more than ten days. '

A 10-day limit for the initial response to an information request
is also provided by regulation for the Defense Supply Agency. (32
C.F.R. §1260.6(b) (3).) . _ : o
The committee has added a novel certification provision to the sec-
tion on administrative time deadlines to take care of a small class of
special and rare situations where the agency finds—and the Attorney
- (General agrees—that an initial response time of 10 days is generally
inadequate to locate documents and where transfer of time from the .
appeal period to the initial response period would leave the agency
with insufficient appeal time to adequately review an initial denial.
The Immigration and Naturalization Service provides an example of
this specialized situation. The IN'S processes an average of 90,000 for-
mal requests for records each year, most of which seek access to one or .
more of the 12 million individual files dispersed among and frequently
transferred between 57 widely scattered Service offices and 10 Federal
Records Centers. When the Justice Department early in 1973 revised
-its FOIA regulations and imposed a 10-day time limit on initial
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responses by other parts of the Department, the Immigration Service
indicated that the proposed limit waquld be frequently unattainable,

" pointing out that in addition to the factors described above, the files
follow the subjects, who often move from one immigration district to
another, and that there are often inaccuracies in the information fur-
nished by the requester. The certification provision would -allow the
Service, or parts of other agencies demonstrating an exceptional situa-
tion similar to that of the Service, to take up to 80 days to respond to

‘an initial request. Agencies that simply processed large volumes of
requests or frequently faced novel questions of legal interpretation
could not avail themselves of this procedure. Nor could agencies or
parts of agencies utilize this certification procedure simply because
they had been unable to regularly meet standard deadlines, without
a showing of the geographical and other concrete obstacles to the loca-
tion of files or records present in the INS example. .

Under subsection (a)(6)(C) an. agency may, by notifying the
requester, obtain a limited extension of the 10- or 20-day time limits
prescribed in subsection (a).(6) (A). If the agency has, for the class of
records sought, certified a longer period of time for its initial response. -
under the provisions of subsection. (a) (6) (B), however,.no further
extension of time may be obtained for the initial response.

Where an extension of time is obtained for the initial response to a
request, no further extension will be available on appeal. And in no -
circumstance will the extension of time exceed 10 days.

Furthermore, extensions up to 10 days will be allowed only in four:
defined types of “unusual circumstances,” and only to the extent “reas-
onably necessary to the proper processing of the particular request.”
The need to research for and collect. records from field facilities or
“other establishments that are separate from the office processing the
request” does not permit an extension while such an office obtains the
records from the agency’s own file; records, or administrative division
when located in the same city as the processing office. Rather, this is
intended to cover the collection of records from other cities, or from a
federal records center or other facility which is not part-of the agency.

The need for consultation does not permit an extension for rontine
intra-agency consultation between the involved operating unit, the
legal unit, and the public information unit, since any such consulta-
tion that may be needed should occur within the basic time limits.
While it would permit necessary consultation between two operating -
units of an agency with different functions, routine clearances among -
various -units with a possible interest in the record—such as occur on.
almost every request processed by the Internal Revenue Service—
would not provide a basis for extensions of time. R S

Consultation outside the agency is intended to include situations
where the request is of substantial subject-matter or policy concern to
another agency, for example, a request for records of the Justice De-
partment’s Antitrust Division on particular international business
matters that are of concern to the State Departrent. It doés not in-
clude, however, cases where an agency contemplating denial of an
administrative appeal needs the time to consult the Justice Depart-
ment’s Freedom of Information Committee, since it is expected that
such consultation will be completed within the prescribed time limits.
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The House Report observed that “Very few of the agencies make an
effort to inform requestors that they can appeal the initial decision
« .. Thus, in most agencies the regulations state that an initial refusal
may be appealed to a top official in the agency, but agencies seldom
make a point of its appellate procedure in the letters denying the ini-
~ tial request.” Section 1(c) of S. 2543 therefore adds to the FOIA the

requirement that upon an initial denial of a request for information
the agency shall notify the person making the request “of the right of
such person to appeal to the head of the agency any adverse deter-
minafion.” Likewise, when a denial is upheld on appeal the agency
“shall notify the person making such request of the provisions for
judicial review of that determination.” Intermediate appeals are not
_contemplated under S. 2543, nor would the administrative time limita-
tions make such appeals practicable. o
During the subcommittee hearings Senator Kennedy proposed that
“administrative appeals from information denials not go through the
agency initially refusing access, where egos and self-protective in-
stincts remain‘in full force, but to an independent agency with special
expertise.” (Hearings, vol. IT at 2.) A similar suggestion was made by
a spokesman for the Consumers Union. (/d. at 58.) A form of this
proposal was instituted administratively by the Attorney General,
when he announced at the hearirigs:

I will immediately remind all federal agencies of the De-
artment’s standing request that they consult our Freedom of
nformation Committee before issuing final denials of re-

quests under the Act. ' ' '

In this connection I will order our litigating divisions not

to defend freedom of information lawsuits against the agen-

cies unless the committee has been consulted. And T will in-
- struct the committee to make every possible effort to advance

the objective of the fullest responsible disclosure. (Hearings,
vol. IT at 217.) - . : o

This procedure has been written into departmental regulations. (38
Fed. Reg. 19128, July 18, 1973.) The committee supports this step and
believes that data should be developed regarding its effectiveness be-
fore legislative action is taken to legislate mandatory outside consul-
tation. ' ) : T
Exemption (b) (1) : :

One change in the exemption language having primarily procedural
implications is proposed in section 2(a) of S. 2543 : Subsection (b) (1)
of section 552 is changed to except from the disclosure provision mat-
ters that not only are on their face “specifically required by an Ex-
ecutive Order”—or statute— “to be kept secret in the interest of
national defense or foreign policy,” but also matters that are in fact
found to be within such an executive order or statute. This change is
responsive to the invitation of the Supreme Court in the Mink case
(410 U.S. 732) that Congress clearly state its intentions concerning
judicial review and in camera inspection of records claimed exempt

y virtue of statute or executive order under section 552 (b) (1).

Before January 23, 1978, it was generally believed that the de novo

_ review required In section 552(a) (3) applied to documents withheld
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under all nine exemptions of the Freedom of Information Act—that
is, that documents withheld under any exemption could be examined
by a court in camera. But on that day the Supreme Court, in the Mink
case, ruled 5 to 3 (Justice Rehnquist not participating) that any
information specifically classified pursuant to executive order and
withheld under section 552(b) (1) is exempt from disclosure whether
or not it should have been classified under the relevant standards, and
that courts are not entitled to review the propriety of the agency de-
cision to classify the information. Given the extensive abuses of the
classification system that have come to light in recent years (see, e.g.,
Executive Classification of Information, H.R. Rept. 93221, Com-
mittee on Government Operations, 93rd Cong., 1st Sess., May 22, 1973,
p.-40) the courts at the least should be vested with authority to re-
view security classification where an agency acted without reasonable
grounds to assign a classification to a particular document. The pro-
posed amendment to section 552(b) (1) is designed to give the courts
that authority by permitting them to examine the documents in light’
of the Executive order or statute cited to justify withholding.

The Supreme Court indicated that the existing language of exemp-
tion (b) (1) does not permit in camera inspection of withheld docu-
ments, if classified, even to sift out “nonsecret components.” The court
then observed : ' .

Obviously this test was not the only'alternative available.
But Congress chose to follow the Executive’s determination
in the)se matters and that choice must be honored. (410 U.S.
at 81. ' :

In concurring with the majority decision in Ménk, Justice Potter
Stewart stated that Congress “has built into the Freedom of Infor-
mation Act an exemption that provides no means to question an eéxecu-
tive decision to stamp a document ‘secret’, however cynical, myopic, or
even corrupt that decision might have been.” He said further that

" Congress “in enacting section 552(b) (1) chose . . . to decree blind ac-
ceptance of executive fiat.” (410 U.S. at 95.) As Congresswoman Mink
observed in her testimony before the subcommittee, “Under the slip-
shod and illicit procedures devised by the executive to withhold in-
formation under the national defense exemption, an army of bureau-
crats have been allowed to classify and withhold information at will.”
(Hearings,vol. T at 870.) :

New York Times vice president Harding Bancroft put the position
of the press thusly: ’ o : -

It is of fundamental importance that a court have the
power to review the contents of records sought by newspaper
reporters and that courts not be bound by a security classifi-
cation placed upon documents up to 30 years ago gy a cau-
tious civil servant—Ilet alone a “cynical, myopic, or even
corrupt” one. (Hearings,vol. I at 162.)

Other witnesses, including Senator Harold Hughes, retired Air
Force analyst William Florence, Professor Earl Callen, and Dr.
Daniel Ellsberg, also attacked existing practices as harmful both to
public knowledge of government policy and to expert inquiry into
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scientific-matters. (Hearings, vol. T at 25968, 285-308, 421-70.) ‘And
as Congressman Moorhead said, “In our many days of hearings on
classification we saw many cases where the use -of the classification
stamp was simply ridiculous.” (/4. at 180.) . ' ’

Such abuse of security rationales to forestall or prevent disclosure
was not the intent of the authors of the FOIA in 1966, and S. 2543
makes 1t elear that such is not the intent now. The addition of the
words “and are in fact covered by such order or statute” to the present
language of section 552(b) (1) will necessitate a court to inquire dur-
ing de novo review not only into the superficial evidence—a “Secret”
stamp on a document or set of records—but also into the inherent
justification for the use of such a stamp. Thus a government affidavit
certifying the classification of material pursuant to executive order
- will no longer ring the curtain down on an applicant’s effort to bring
such material to public light,

Some proposals that have been made to amend subsection (b) (1)
would require the court to analyze whether the document withheld
would, if disclosed, endanger the national defense or interfere with -
foreign golicy. Under this approach, any classification of the docu-
ment under an Executive order or statute would be irrelevant. Con-
gress could leave ultimate classification decisions to the courts, under
only a general national-defense or foreign-policy standard, but the
. committee prefers to rely on de novo judicial review under standards
set out in. Executive orders or statutes. ‘

The courts, in order to determine that the information actually is
“covered” by the order or statute, will ordinarily be obliged by S. 2543
to inspect the material in question and, from such an inspection, to
determine whether or not the classification was imposed by an official
authorized to impose it and in accordance with the standards set forth
in the applicable executive order. MoreoVer, courts facing a (b) (1)
exemption claim will have to decide whether or not a classification
imposed some time in the past continues to be justified.

A Department of Defense witness told the subcommittee:

T do not believe that the Department of Defense would ob-
ject to permitting the judge in some circumstances, rare cir-
cumstances, I would hope, to examine such a document should
he have reason to believe, grounds to believe, or probable
cause to believe, that there may have been an improper classi-
fication, but we would think that it would be in the court’s
interests as well as in the interests of everyone, including the
executive branch, not to involve the courts in a wholesale
review of classified documents. (Hearings, vol. II at 87.)

The American Civil Liberities Union spokesman observed on this
point: .
I don’t think there is a danger the courts will be flooded
with litigation. To the contrary, what this statute would do,
I think, together with Congress’ movement in the classifica-
tion area in general, would be to place a realistic deterrent on
over-classification. Those few litigants who were able to go
into court and demonstrate that a document was improperly
classified should be entitled to compel its release, but I don’t
think you will have a flood of persons going in. (Hearings, .
vol. IT at 37.) '
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_'The committee realizes that such an examination of sensitive, and
quite probably, complex material may impose an additional burden
on judges. And the committee would expect judges, in such circum-
stances, to give consideration to any.classification review of the ma-
terial being sought already conducted within the executive branch.
An interagency committee to conduct such reviews has been estab-
lished pursuant to Executive Order 11652 of March 8, 1972, and courts
judging the propriety of classification in a given case should be
able to accord the deliberations of that committee—to which requests
for declassification are supposed to be appealed—appropriate
consideration. , -

It is essential, however, to the proper workings of the Freedom of
Information Act that any executive branch review, itself, be review-
able outside the executive branch. And the courts—when necessary,
_using special masters or expert consultants of their own choosing to
help in such sophisticated determinations—are the only forums now
available in which such review can properly be conducted.” -

The judgments involved may often be delicate and difficult ones,
but someone other than interested parties—officials with powér to
classify and conceal information—must.be empowered to make them.
It is the committee’s conclusion that the courts are qualified to make
such judgments. Unless they do, citizens cannot be assured that the -
system for classifying information is not, as Justice Stewart-suggested
it could be, “cynical, myopicor even corrupt.”

Deletion of Segregable Portions of Record

A new paragraph is proposed to be added to section 552(b) requir-
ing that where only a portion of a record is determined to be exempt.
from disclosure, the record must be disclosed with the exempt portion
deleted. The direction expressed by the paragraph is consistent with
one of the recommendations of the Administration Conference and
with court interpretations of the FOTIA. o :

“Tt is a violation of the Act to withhold documents on the ground
that parts are exempt and parts nonexempt.” In that event, “suitable
deletion may be made,” observed one court. (Welford v. Hardin, 315 F.
¢ Supp. 768, 770 (D.D.C. 1970).) “The statutory history does not indicate
~ ... that Congress intended to exempt an entire document merely be-
cause it contained some confidential information,” said another.
(Grummaon Aireraft Engineering Corp. v. Renegotiation Bd., 425 F.
2d 578, 580 (D.C. Cir 1970).) And again: “The court may well con-
clude that portions of the requested material are protected, and it may
be that identifying details or secret matters can be deleted from a
document to render it subject to disclosure.” (Bristol Meyers Co. v.
FTC,424 F.2d 935,939 (D.D.C. 1968).)

Some agency regulations also require severability of exempt infor-
mation. For example, HEW regulations provide:- o

In the event that any record contains both information
which is discloseable and that which is not discloseable under
this regmlation, the undiscloseable information will be. de-
leted and the balance of the record disclosed. (38 Fed. Reg.
229232, Aug. 17, 1973.) T

Under HEW’s regulations “Disclosure will be made whether or
not the balance of the record is intelligible.” (/d. at 22231.) This same

47-217 O - 75 - 13
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approach should be taken under the language of the new amendment.

In light of this new provision courts will have to look beneath the
label on a file or record when the withholding of information is chal-
lenged. Courts have already held that where intra-agency memoranda
are requested, opinion must be severed from purely factual material,
with the latter being discloseable. ( Enwvironmental Protection Agency
- v. Mink, 410 U.S. 73, 89, 91 (1973).) -

The FOIA itself directs that “To the extent required to prevent
a clearly unwarranted invasion of personal privacy, an agency may
delete identifying details” when it makes information public. (§ 552
(a) (2) ; see Roses v. Department of the Air Force,— ¥.2d — (2d Cir.,
March 29, 1974, No. 73-1264).) So also where files are involved will.
courts have to examine the records themselves and require disclosure
of portions to which the purposes of the exemption under which: they
are withheld does not apply.

This provision would apply if, for example, there were a request for
a record in a file that had Eeen opened in the course of an investigation
that had long since been closed, but which file contained the name of
an informer or raw data on innocent persons or confidential investiga-
tive techniques. Section 2(b) emphasizes what is presently understood
by most courts but has gone unheeded by agencies; it would not be
enough for the government to refuse disclosure of the record merely.
because it or the file it was in contained such exempt information, since
deletion of that information would provide full protection for the
purposes to be served by the exemption. Thus, the government could
not refuse to disclose the requested records merely because it finds in
those records some portions which may be exempt. -

The language originally proposed in S. 2543 as introduced provided
that “if the deletion of names or other identifying characteristics of
individuals would prevent an inhibition of informers, agents, or other
sources of investigatory or intelligence information, then records other-
wise exempt under clauses (1) and (7) of this subsection, unless ex-
empt for some other reason under this subsection, shall be made avail-
able with such deletions.” The amended language is intended to en-
compass the scope of this original proposal but apply the deletion
principle to all exemptions. ‘ : ) : .

Reporting Requirements

Section 8 of S. 2543 contains certain reporting provisions designed
to facilitate congressional oversight of agency administration of the
Freedom of Information Act. :

A number of witnesses-at the hearings indicated that a primary prob-
lem with agency compliance with the FOIA is the absence of signifi-
cant continuing pressures towards liberal disclosure of information.
At the same time there is a tendency for bureaucratic self-preservation
that strongly leans toward oversecrecy: Almost all witnesses suggested
the importance of congressional oversight in keeping agencies in com-
pliance with the directions of the FOIA. _

- Periodically, but irregularly, over the past six years the Subcom-
‘mittee on Administrative Practice and Procedure has asked for re-
ports by agencies on denials of information under the FOIA, (£.g.,
The Freedom of Information Act: Ten Months Review, Seriate Sub- -
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committee on Administrative Practice and Procedure, May 1968.) The
committee believes that the collection and analysis of these reports,
providing the occasion for the Congress to identify recalcitrant agen-
cies, recurring misinterpretations of the mandates of the FOIA, and
undue delays can go a long way toward encouraging adherence to the
Act(:i. The committee thus concludes that reporting should be regular-
ized. : -

A requirement that the government officials responsible for denying
FOIA requests should be identified on the record is included in section
3. This was proposed at the hearings by Senator Kennedy, who sug-
gested ' . ‘ :

that every Government official involved in deliberations lead-
ing to a denial of information be identified on the public
record. Just as the proposed legislation’s requirement that de-
nials be collected allows for an assessment of an agency’s
responsiveness to Freedom of Information Act requests, so

_ also should the track record of each individual official at every
level be open to public evaluation. (Hearings, vol. I at 2.)

The reporting requirement also implies a specific role that the Justice
Department should play in monitoring and encouraging agency com-"
pliance with the FOIA by requiring the Attorney General to submit
an annual report including “a listing of the number of cases arising”
under the FOIA, “the exemption involved in each case, the disposi-
tion of such case, and the cost, fees, and penalties assessed.”

In testimony before the subcommittee the Attorney General agreed.
that “there are some steps that the Justice Department can take im-
mediately to, encourage better administration of the act.” (Hearings,
vol. IT at 216.) S. 2548 thus requires the Attorney General to include in
his report “a description of the efforts undertaken by the Department.

of Justice to encourage agency compliance with this section.”

Expanded Definition of Agency _ :

‘Section 3 expands on the definition of agency as provided in section
551(1) of title 5. That section defines “agency” as “each authority
(whether or not within or subject to review by another agency) of the
Government of the United States other than Congress, the courts, or
the governments of the possessions, territories, or the District of Co-
lumbia.” This definition has been broadly interpreted by the courts as
including “any administrative unit with the substantial independent.
authority in the exercise of specific functions,” which in one case was
held to include the Office of Science and Technology. (Soucie v. David,
44 ¥.2d 1067,1073 (1971).) e \

Nonetheless, the U.S. Postal Service has taken the position that
without specific inclusionary language, amendments to the FOIA
“would not apply to the Postal Service.” (Hearings, vol. I1 at 823.)
To assure FOIA application to the Postal Service and also to include
publicly funded corporations established under the authority of the
United States, like the National Railroad Passenger Corporation (45
U.S.C. § 541), section 3 incorporates an expanded definition of agency
to apply under the FOIA. ‘ ,
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Authorization for Appropriations . e

The authorization for appropriations in section 4 is no¢ for such
sums as may be necessary to carry out the purposes of the bill and the
Act which it amends, but is rather for such sums as may be neces-
sary “to assist in” carrying out those purposes. This language is used
advisedly, to assure that no agency can cite a failure to receive funds
which the bill authorizes as an excuse for not complying with the letter
of the FOIA in every respect. :

Since its enactment, the processing of requests under the FOIA has
been charged against an agency’s funds for general salaries and ex-
penses. This arrangement is intended basically to continue, despite
increases in workload, because most of the personnel, units, and facil-
- ities involved in administering the Act are the same as those involved
in performing other agency functions. Such commingling is largely
inevitable since all parts of agencies maintain records which may be
the subject of requests under the FOIA. - |

The objectives of the FOIA call for making available supplementary
resources to agencies which may experience special problems under its
mandates. These supplementary resources might be for special serv-
-ices involving research, training, coordination and review, internal
" audit, planning, and coping with unusual surges in agency request
processing workloads. These services would typically be performed
by personnel assigned full time, nearly full time, or for large portions
of their time, in contrast to the generally irregular or infrequent in-
volvement in Freedom of Information work of other agency per-
sonnel, although it is contemplated that agencies will generally con-
tinue to administer the Act adequately with resources made available
on the same basis as in the past. : : '

Many agencies have in the past allocated funds appropriated for
public information activities to public-relations type programs. Thus
the public may be deluged by unwanted agency-sponsored puffery,
while specific requests for information go unheeded by the agency.
Agencies can therefore expect congressional scrutiny of their public
information and publicity-related budgets as a precedent to appropri-
ation of funds under this authorization. .

Effective Date _

The amendments to the Freedom of Information Act contained
in S. 2543 are to be become effective on the ninetieth day after the date
of enactment.
Congressional Access to Information

The Freedom of Information Act presently states that the Act shall
not be used as “authority to withhold information from Congress.”
This basically restates the fact that the FOIA, which controls public
access to government information, has absolutely no effect upon con-
gressional access to government information. ‘

As clear as this section may seem, the Act has incredibly been cited
in correspondence from federal agencies to congressional committees
as a basis for denying certain information to those committees. In
recent months both the Internal Revenue Service and the Federal
Power Commission have purported to rely on the FOIA to refuse
congressional access to information.
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" Proposals have been made to expand section 552(c) to impose on
the executive branch an affirmative obligation to respond to the con-
gressional requests for information. The committee believes that the
nonapplicability of the FOIA to Congress cannot be overstated ; at the
same time, however, the committee prefers to see legislation relating
to executive privilege developed independently from any revision of
the FOIA. In fact, during the first session of the 93rd Congress the
Senate passed legislation (S. 2432, S. Rept. No. 93-612; S. Con. Res.
30, S. Rept. No. 93-613) dealing with executive privilege, making in-
clusion of provisions relating thereto in S. 2543 unnecessary.

Cuanees 1N Exmstine Law

In compliance with subsection (4) of rule XXIX of the Standing
Rules of the Senate, changes in existin% law made by the bill, as re-
ported, are shown as follows (existing Iaw proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, and existing
law in which no change is proposed is shown in roman) :

UNITED STATES CODE -

Tiree 5.—GOVERNMENT ORGANIZATION AND EMPLOYEES

* * * * % * *
CHAPTER 5.—ADMINISTRATIVE PROCEDURE
* * * = * * *
SuscEAPTER IT.—ADMINISTRATIVE PROCEDURE
* * . - * . * *

§ 552. Public information; agency rules, opinions, orders, records,
and proceedings _
(a) Each agency shall make available to the public information as
follows: . '
%k %* % sk %* N * %

(2) Each agency, in accordance with published rules, shall make
available for public inspection and copying—

(A) final opinions, including concurring and dissenting opin-
ions, as well as orders, made in the adjudication of cases;

(B) those statements of policy and interpretations which have
been adopted by the agency and are not published in the Federal
Register; and

(C) administrative staff manuals and instructions to staff that
affect a member of the public;

unless the materials are promptly published and copies offered for
sale. To the extent required to prevent a clearly unwarranted invasion
of personal privacy, an agency may delete identifying details when it
makes available or publishes an opinion, statement of poiicy, inter-
- pretation, or staff manual or instruction. However, in each case the
justification for the deletion shall be explained fully in writing. [Each
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agency also shall maintain and make available for public inspection
and copying a current index providing identifying information for the
public as to any matter issued, adopted, or promulgated after July 4,
1967, and required by this paragraph to be made available or pub-
lished.J Each agency shall maintain and make available for public
inspection and copying current indexes providing identifying infor-
mation for the public as to any matter issued, adopted, or promulgated
after July 4, 1967, and required by this paragraph to be made avail-
able or published. Each agency shall publish, quarterly or more fre-
quently, each index unless it determines by order published in the Fed-
eral Register that the publication would be unnecessary and imprac-
ticable, in which case the agency shall nonetheless provide copies of
such index on request at a cost comparable to that charged had the
index been published. A final order, opinion, statement of policy, inter-
pretation, or staff manual or instruction that affects a member of the
public may be relied on, used, or cited as precedent by an agency
against a party other than an agency only if— o

(i) it has been indexed and either made available or published

as provided by this paragraph; or :

(i1) the party has actual and timely notice of the terms thereof.

L (8) Except with respect to the records made available under para-
graphs (1) and (2) of this subsection, each agency, on request for
identifiable records made in accordance with published rules stating
the time, place, fees to the extent authorized by statute, and proce-
dure to be followed, shall make the records promptly available to any
person.] o \

(8) E'zcept with respect to the records made available under para-
graphs (1) and (2) of this subsection, each agency, upon any request
for records whick reasonably describes such records and which is made
in accordance with published rules stating the time, place, fees, ond
procedures to be followed, shall make the records promptly available
to any person. ‘ o

(4)(4) In order to carry out the provisions of this section, the Di-
rector of the Office of Management and Budget shall promulgate regu-
lations, pursuant to notice and receipt of public comiment, specifying a
ungform schedule of fees applicable to all agencies. Such fees shall be
limited to reasonable standard charges for document search and dupli-
cotion and provide recovery of only the direct costs of search and
duplication. Documents may be furnished without charge or at a
reduced, charge where the agency determines that waiver or reduction
of the fee is in the public interest because furnishing the information
can be considered as primarily benefiting the general public. But such

. fees shall ordinarily not be charged whenever— '
i) the person requesting the records is an indigent individual;
i) such fees would amount, in the aggregate, for a request or
series of related requests, to less than $3; :
(%3¢) the records requested are not found; or
(%) the records located are determined by the.agency to be ex-
empt from disclosure under subsection (b).. ' :
[On complaint, the district court of the United States in the district
in which the complainant resides, or has his principal place of busi-
ness, or in which the agency records are situated, has jurisdiction to
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enjoin the agency from withholding agency records and to order the-
production of any agency records improperly withheld from the
complainant. In such a case the court shall determine the matter de
novo and the burden is on the agency to sustain its action. In the-
event, of noncompliance with the order of the court, the district court
may punish for contempt the responsible employee, and in the case .
of a uniformed service, the responsible member.] :

(B) (¢) On complaint, the district court of the United States in the
district in which the complainant resides, or has his principle place of
business, or in which the agency records are situated, or in the District
of Columbia, has jurisdiction to enjoin the agency from withholding
agency records and to order the production z;f any agency records im-
properly withheld from the complainant. In such a case the court
shall consider the case de novo, with such in camera examination of

the requested records as it finds appropriate to determine whether -

such records or amy part thereof may be withheld under any of the
exempiions set forth in subsection (bg of this section, and. the burden
. 48 on the agency to sustain its action. ~ .

(%) In determining whether a document is in fact specifically re-
quired by an Executive order or statute to be kept secret in the interest
of national defense or foreign policy, a court may review the contested
document in camera if it is unable to resolve the matter on the basis
of affidavits and other information submitted by the parties. In con-
junction with its in camera examination, the court may consider
further arqument, or an ex parte showing by the government, in
explanation of the withholding. If there has been filed in the record
an offidavit by the head of the agency certifying that he has personally
examined. the documents withheld and has determined after such
examination that they should be withheld under the criteria estab-
lished by a statute or Ewxecutive order referred to in subsection
(0) (1) of this section, the court shall sustain such withholding unless,
following its in camera examination, it finds the withholding is with-
out @& reasonable basis under such criteria. -

(C) Notwithstanding any other provision of law, the defendant
shall serve an answer or otherwise plead to any complaint made under
this subsection within forty days after the service upon the United
States attorney of the pleading in which such complaint is made, un-
~ less the court otherwise directs for good couse shown.

[Except as to causes the court considers of greater importance, -
proceedings before the district court, as authorized by this paragraph,
take grecedence on the docket over all other causes and shall be as-
signed for hearing and trial at the earliest practicable date and ex-
pedited in every way.] . - '

(D) Ewcept as to causes the court considers of greater importance,
proceedings before the district court, as authorized by this subsection,
and appeals therefrom, take precedence on the docket over all causes
and shall be assigned for hearing and. trial or for arqument at the
earliest practicable date and expedited in every way.

(E) The court may assess against the United States reasonable ai-
torney fees and other litigation costs reasonably incurred in any case
under this section in which the complainant %as substantially pre-
vailed. In exercising its discretion under this paragraph, the court
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shall consider the benefit to the public, if any, deriving from the:
" case, the commercial benefit to the complainant and the nature of 'hzs
interest in the records sought, and whether the government's with-
“holding of the records sought had a reasonable basis in law. o
" (F) Whenever records are ordered by the court to be made avail-
able under this section, the court shall on motion by the complainant
 find whether the withholding of such records was without reasonable
basis in law and which federal officer or employee was responsible
for the withholding. Before such findings are made, any officers or
employees named in the complainant’s motion shall be personally
served a copy of such motion and shall have 20 days in which to
respond. thereto, and shall be afforded an opportunity to be heard
by the court. If such findings are made, the court shall, upon con-
. sederation of the recommendation of the agency, direct that an appro-
priate official of the agency which employs such responsible officer
or employee suspend such officer or employee without pay for a period
of not more than 60 days or take other appropriate disciplinary or
corrective action against him. _

(@) In the event of noncompliance with the order of the court, the
district court may gmm'sh for contempt the responsible employee, and
in the case of a uniformed service, the responsible member.

L(4)] (5) Each agency having more than one member shall main-
tain and make available for public inspection a record of the final votes
of each member in every agency proceeding. o ,

(6) (A) Each agency, upon any request for records made wunder
paragraph (1), (2), or (3) of this subsection, shall— .

-(2) determine within ten days (excepting Saturdays, Sundays,
and legal public holidays) - after the receipt of any such request
whether to comply with such request and shall immediately noti-
f%ethe person making such request of such determination and

- the reasons therefor, and of the right of such person to appeal to

- the head of the agency amy adwverse determination; and

(%) make a determination with respect to such appeal within

" twenty days (ewcepting Saturdays, Sundays, and legal public

holidays) after the receipt of such appeal. If on appeal the denial

. of the request for records is in whole or part upheld, the agency

shall notify the person making such request of the provisions for
- judicial review of that determination under paragraph (3) of
this subsection. : '

(B) Upon the written certification by the head of an agency
setting forth in detail his personal findings that a regulation of the
kind-specified in this paragraph is necessitated by such factors as the
volume of requests, the volume of records involved, and the disper-
sion and transfér of such records, and with the approval in writing
of the Attorney General, the time limit prescribed in clause (i) for
nitial determinations may by requlation be extended with respect to
specified types of records of specified components of such agency so
as not to exceed thirty working days. Any suck certification shall be
effective only for periods of fifteen months following publication
thereof in the Federal Register. ‘ ‘ .

(@) In unusual circwmstances as specified in this paragraph, the
time limits prescribed in clauses () or (44), but not those prescribed
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pursuant to subparagraph (B), may be extended by written notice to
the requester setting forth the reasons for such extension and the date
on which a determination is expected to be dispatched. No such notice
shall specify a date that would result in an extension for more than
10 days. As used in this subparagraph, “wnusual circumstances”
means, but only to the extent reasonably necessary to the proper proc-
essing of the particular request— '

(2) the need to search for and collect the requested records from
field facilities or other establishments that are separate from the. office
processing the request;

(#2) the need to assign professional or managerial personnel with
sujficient experience to assist in efforts to locate records that have been
requested in categorical terms, or with sufficient competence and dis-
cretion to aid in determining by examination of large numbers of rec-
ords whether they are exempt from compulsory disclosure under this
section and if so, whether they should nevertheless be made available
as a matter of sound policy with or without appropriate deletions,

" (#2) the meed for consultation, which shall be conducted with all
practicable speed, with another agency having a substantial interest
in the determination of the request, or among two or more components
of the agency having substantial subject-matter interests therein, in
order to resolve novel and difficult questions of law or policy; and

(i) the death, resignation, illness, or unavailability due to excep-
tional circumstances that the agency could not reasonably foresee and
© control, of key personnel whose assistance is required in processing the
request and who would ordinarily be readily avgilable for such duties.

(D) Whenever practicable, requests and appeals shall be processed
more rapidly than required by the time periods specified under. (%)
and (i) of subparagraph (4) and paragraphs (B) and (C). Upon
receipt of a request for specially ewpedited processing accompanied
by a substantial showing of a public interest in a priority determina-
tion of the request, including but not limited, to requests made for
use of any person engaged in the collection and dissemination of news,
an agency may by regulation or otherwise provide for special pro-
cedures or the waiver of regular procedures.

(£ An agency may by regulation transfer part of the number of
days of the time limit prescribed in (A) (i) to the time limit pre-
seribed in (A)(2). In the event of such a transfer, the provisions of
paragraph (C) shall apply to the time limits prescribed under such
clauses as modified by such transfer.

Any person making a request to any agency for records under para-
graph (1), (2), or (3) of this subsection shall be deemed to have
exhausted his administrative remedies with respect to such request
if the agency fails to comply with the applicable time limit provisions
of this paragraph. If the government can show exceptional circum-
stances exist and that the agency is ewercising due diligence in re-
sponding to the request, the court may retoin jurisdiction and allow
the agency additional time to complete its review of the records. Upon.
any determination by an agency to comply with a request for records,
the records shall be made promptly available to such person making -
such request., Any notification of denial of any request for records
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under this subsection shall set forth the names and titles or positions
of each person responsible for the denial of such request.

(b) This section does not apply to matters that are— '

(1) specifically required by an Executive order or statute to
be kept secret in the interest of [the] national defense or foreign
policy and are in fact covered by such order or statute;

(2) related solely to'the internal personnel rules-and practices
of an agency; ' '

. (3) specifically exempted from disclosure by statute;

(4) trade secrets and commercial or financial information ob-

- tained from a person and privileged or confidential; _

(5) inter-agency or intra-agency memorandums or letters
‘which would not be available by law to a party other than an
agency in litigation with the agency; S \

(6) personnel and medical files and similar files the disclosure
of which would constitute a clearly unwarranted invasion of per-
sonal privacy; T ' ‘
~ (7) investigatory files compiled for law enforcement purposes
except to the extent available by law to a party other than an
agency; .

(8) contained in or related to examination, operating, or con-
dition reports prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial

. institutions; or . '

(9) geological -and geophysical information and data, includ-
ing maps, concerning wells.

Any reasonably segregable portion of & record shall be provided to
any person requesting such record after deletion of those portions
which are exempt under this subsection. -

(c) This section does not authorize withholding of information
or_limit the availability of records to the public, except as specifi-
cally stated.in this section. This section is not authority to withhold
information from Congress.

(&) On-or before March 1 of each calendar year, each agency shall
submit a report covering the preceding calendar year to the Com-
mitteee on th Judiciary of the Senate and the Committee on Govern-
% Operations of the House of Representatives, which shall in-
clude— .

(1) the nuwmber of determinations made by such agency not to
comply with requests for records made to such agency under sub-
section (@) and the reasons for each such determination;

© (2) the number of appeals made by persons under subsection

(@) (6), the result of such appeals, and the reason for the action
upon each appeal that results in a denial of information;

(8) the names and titles or positions of each person responsi-
ble for the denial of records requested under this section, and the
number of instances of participation for each; .

(4) @ copy of every rule made by such agency regarding this
section; '

(8) the total amouni of fees collected by the agency for making
records available under ths section; and
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(6) a copy of every certification promulgated by such agency
under subsection (a) (6) (B) of this section, and .
(7) such other information as indicates efforts to administer
fully this section. ' o
The Attorney General shall submit an annual report on or before
March 1 of each calendar year which shall include for the prior calen-
dar year a listing of the number of cases arising under this section, the
exemption tnvolved in each case, the disposition of such case, and the
cost, fees, and penalties assessed wnder subsections (a)(3) (E), (F)
and (G). Such report shall also include a description of the efforts
undertaken by the Department of Justice to encourage agency com-
pliance with this section. o
(e) For purposes of this section, the term *agency” means any
agency defined in section 551(1) of this title, and in addition includes
the United States Postal Service, the Postal Rate Commission, and
any other authority of the Govermment of the United States which is
a corporation and which receives any appropriated funds.

Cost

Passage of S. 25438 would entail some additional cost to the federal
government through the imposition of attorneys fees and court costs
where the complainant substantially prevails in court and where the
judge makes such findings on the criteria stated in the new section
552(a) (4) (E) as he deemed requisite to the award of these fees to
the complainant. Some additional administrative and salary expenses
" may also ensue from the index publication, time deadline, and annual
report requirements of the proposed legislation. It is expected that for
the most part the cost of these items can be absorbed by the agencies’
present operating budgets. Some supplemental cost may be incurred
by the Justice Department in its expanded role, as contemplated under
the bill. No estimate has been provided the committee by the Depart-
ment-on this item, however. N : ,

It is impossible to estimate the cost of assessing attorneys’ fees

against the government because of the variable factors. Data show
that the numbers of FOIA cases decided for the past four years are
approximately : 1970—8; 1971—20; 1972—28; 1978—16. (Between 80
and 40 FOIA cases were filed in 1973.) Many of these cases are dis-
missed on motions or summary judgments. The government, of course,
prevails in a number of cases. Some go to the appellate courts for final
decision. Many cases involve corporate plaintiffs seeking information
relating to negotiations or a competitor. And the government may
likely disclose more information to avoid suits in the first place
(offsetting the additional suits that may be filed by complainants who
previously could not afford to litigate).
_ Projecting an average of 3040 cases decided in one year, assuming
that in every case an indigent public-interest plaintiff substantially
prevails (clearly an unwarranted assumption but giving maximum-
1m(§)act results), and multiplying this by the basic cost involved in a
FOIA case—estimated by private attorneys to be $1,000 (see Hear-
tngs, vol. I at 211, vol. IT at 96)—the total maximum projected cost
of S. 2543 would be $40,000 per year.



* SectioN-BY-SECTION. ANALYsIS OF S. 2543, As AMENDED

5 U.S.C. Section 552

§ 552, Public information; agency
rules, opinions, orders,
records, and proceedings.

(a) Each agency shall make avail-
able to the public information as fol-
lows:

(1) Each agency shall separately
state and currently publish in the
Federal Register for the guidance of
the public—

(A) descriptions of its central
and field organization and the

established places at which, the,

employees (and in the case of a
uniformed service, the members)
from whom, and the methods
whereby, the public may obtain
information, make submittals or
requests, or obtain decisions;

(B) statements of the general
course and method by which its
functions are channeled and de-
termined, including the nature
and requirements of all formal
and informal procedures avail-
able;

Proposed Amendment

Comment
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(C) rules of procedure, de-
scriptions of forms available or
the places at which forms may be
obtained, and instructions as to
the scope and contents of all
papers, reports, or examinations;

(D) substantive rules of gen-

- era] applicability adopted as au-
thorized by law, and statements
of general policy or interpreta-
tions of general applicability
formulated and adopted by the
agency ; and

(E) each amendment, revi-

sion, or repeal of the foregoing.
Except to the extent that a person has
actual and timely notice of the terms
thereof, a person may not in any man-
ner be required to resort to, or be ad-
versely affected by, a matter required

to be published in the Federal Regis- .

. ter and not so published. For the
purpose of this paragraph, matter
reasonably available to the class of
- persons affected thereby is deemed
published in the Federal Register
when incorporated by reference
therein with the approval of the Di-
rector of the Federal Register.

G61



SECTION-BY-SECTION ANALYSIS OF S. 2543, As AMENDED—( Continued)

5 U.S.C. Section 552

(2) Each agency, in accordance

with published rules, shall make

. available for public inspection and

copying— |
(A) final opinions, including con-

curring and dissenting opinions, as

well as orders made in the adjudica- .

tion of cases; . ,
(B) those statements of policy
and interpretations which have
been adopted by the agency and
are not published in the Federal
Register; and ' '
(C) administrative staff manu-
als and instructions to staff that

affect a member of the public;

unless the materials are promptly

published and copies offered for sale.
To the extent required to prevent a

clearly unwarranted invasion of per-

sonal privacy, and agency may de-

lete identifying details when it

makes available or publishes an opin-
ion, statement of .policy, interpreta-
tion or staff manual or instruction.
However, in each case the justifica-
tion for the deletion shall be ex-
plained fully in writing. Each

Proposed Amendment

Each agency shall maintain and

Comment

* The proposed amendment adds the
requirement of quarterly publication
and also the requirement of distribu-
tion.

961



agency also shall maintain and make
available for public inspection and
copying a current index providing
identifying information for the pub-
lic as to any matter issued, adopted,
or promulgated after July 4, 1967,
and required by this paragraph to be

-made available or published. A final -

order, opinion, statement of policy,
interpretation or staff manual or in-
struction that affects a member of the
public may be relied on, used, or cited
as precedent by an agency against a
party other than an agency only if—
~ (i) it has been indexed and
either made available or published
as provided by this paragraph; or
(ii) the party has actual and
timely notice of the terms thereof.
(3) Except with respect to the
records made available under para-
graphs (1) and (2) of this subsec-
_tion, each agency, on request for iden-
tifiable records made in accordance
with published rules stating the time,
place, fees to the extent authorized
by statute, and procedure- to be
followed, shall make the records
promptly available to any person. On
complaint, the district court of the

make available for public inspection
and copying current indexes provid-
ing identifying information for the

" public as to any matter issued,

adopted, or promulgated after
July 4, 1967, and required by this
paragraph to-be made available or
published. Each agency shall pub-
lish, quarterly or more frequently,
each index unless it determines by
order published in the Federal Reg-
ister that the publication would be
unnecessary and impracticable, in

_which case the agency shall nonethe<

less provide copies of such index on
request at a cost comparable to that
charged had the index been pub-
lished. ' :

(8) Except with respect to the
records made available under para-
graphs (1) and (2) of this subsec-
tion, each agency, upon any request
for records which reasonably de-
scribes such records and which is
made in accordance with published
rules stating the time, place, fees,
and procedures to be followed, shall
make the records promptly available
to any person.

The -proposed amendment states
that the request shall “reasonably”
describe the records desired. Provis-
ions relating to judicial action are
included in a new section.

L61



SrcrioN-BY-SECTTION ANALYSIS oF S, 2548, As Amenpep— (Continued)

5 U.S.C. Section 552
United States in the district in-which

the complainant resides, or has his

principal place of busmess, or in
which the agency records are situ-
ated, has jurisdiction to enjoin the
agency from withholding agency
- records and to order the production
of any agency records improperly
withheld from the complaint. In such
a case the court shall determine the
matter de novo and the burden is on
the agency to sustain its action. In
the event of noncompliance with the
.order of the court, the district court
may punish for contempt the respon-
sible employee, and in the case of a
uniformed service, the responsible
member. Except as to causes the court
considers of greater importance, pro-
ceedings before the district court, as
authorized by this paragraph, take
precedence on the docket over all
other causes and shall be assigned for
hearing and trial at the earhest prac-
ticable date and expedited in every
way. :

Proposed Amendment

Comment

361
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: (4)'(A) In order to carry out the .

provisions of this section, the Direc-
tor of the Office of Management and:
Budget shall promulate regulations,
pursuant to notice and receipt of
public comment, specifying a uni-
form schedule of fees applicable to
all agencies. Such fees shall be
limited to reasonable standard
charges for document search and
duplication and provide recovery of
only the direct costs of search and
duplication. Documents may be fur-
nished without charge or at a reduced
charge where the agency determines
that waiver or reduction of the fee is
in the public interest because furnish-
ing the information can be con-
sidered as primarily benefiting the
general public. But such fees shall
ordinarily not be charged when-
ever— ) ' .

(i) the person requesting the rec-
ords is an indigent individual;

(i1) such fees would amount, in
the aggregate, for a request or series
of related requests, to less than $3;

(ii1) the records requested are not
found; or - :

The proposed amendment concern-
ing fees requires O.M.B. to promul-
gate a uniform fee schedule. It also
specifies certain situations in which
fees should not be charged or should
be reduced. - ,
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SecTION-BY-SECTION ANALYSIS OF S. 2543, A8 AMENDED— (Continued )

5 U.8.C. Section 552

Proposed Amendment

(iv) all of the records located are
determined by the agency to be ex-

.empt from disclosure under subsec-

tion (b). :

(B) (1) On complaint, the district
court of the United States in the dis-
trict in which the complainant re-
sides, or has his principal place of
business, or in which the agency rec-
ords are situated, or in the District of
Columbia, has jurisdiction to enjoin

the agency from withholding agency -

records and to order the production
of any agency records improperly

withheld from the complainant. In -

such a case the court shall consider
the case de novo, with such in cam-
era examination of the requested

- records as it finds appropriate to de-

termine whether such records or any

‘part thereof may be withheld under

any of the exemptions set forth in
subsection (b) of this section, and
the burden is on the agency to sustain
its action. '

(11) In determining whether a
document is in fact specifically re-
quired by an Executive order or

Comment

The proposed amendment is simi-
lar to language currently found in
5 U.S.C. sec. 552(a) (8). It provides
additionally, however, that the dis-
trict court of the District of Colum-

- bia shall have jurisdiction under the

Act. Also, the phrase “with such in
camers examination of the requested

records as it finds appropriate” is
added. : '
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statute to be kept secret in the 1nter-

est of national defense or foreign -

policy, a court may review the con-
tested document-in -camera if it is
unable to resolve the matter on: the

_basis of affidavits and other informa- .
tion submitted by the parties. In con- -

]unctlon with its in camera examina-
tion, the court may consider further
argument, or an ex parte showing by
the Government, in explanation of the
- withholding, If there has beén filed
in the record an aflidavit by the head

of the a%ency certifying that he has
y examined the documents

personal
withheld and has determined after

such examination that they should be - »

withheld under the criteria  estab-
lished by statute-or Executive order

referred to in subsection (b)(1)- of-

this section, the court shall sustain
such withholding unless; following
its in camera examination, it finds the
withholding is without a reasonable
. basis under such criteria. -

(C)_ Notwithstanding any -other

_ prov1s1on of law, the defendant shall

serve an answer or otherwise plead to
any complaint made under this sub-
sectlon within- forty days after the

- The proposed amendment adds a |

time limit for the defendant to sub-

‘mit an answer or-other pleadlng
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5 U.S.C. Section 552

- Proposed Amendment

service upon the United States at-
torney of the pleading in which such
complaint is made, unless the court
otherwise directs for . good cause
shown. -

(D) Except as to causes the court
considers of greater importance, pro-
ceedings before the district court, as

- authorized by this subsection, and ap-
- peals therefrom, take precedence on

the docket over all causes and shall be
assigned for hearing and trial or for
argument at the earliest practicable
date and expedited in.every way.

- (E) The court may assess-against-
the United States reasonable attor-

ney fees and other litigation costs
reasonably incurred in any case un-
der this section in which the com-
plainant ~ has substantially pre-

vailed. In exercising its discretion:

under this paragraph, the court shall
consider the benefit to the public, if
any, deriving from the case, the com-

- mercial benefit to the complainant
“and the nature of his interest in the

SECTION-BY—SEC’;‘ION ANALYSIS OF S. 2543, as AMENDED—(0011ti1111ed)

‘Comment

The proposed amendment specifi-
cally covers “appeals.”

The proposed amendment ex-
pressly permits the assessment of
attorney fees and litigation costs.
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records soughf, and whetlier the gov-

ernmeént’s withholding of the records -

sought had a reasonable basis in law.

(F) Whenever records are ordered
by the court to be made available
under this section, the court shall on
‘motion by the complainant find
whether the withholding of such
records was without reasonable basis
in law and which Federal officer or
employee was responsible for the
withholding. Before such findings
are made, any officers or employees
named in the complainant’s motion
shall be personally served a copy of
such motion and shall have 20 days
in which to respond thereto, and shall
be afforded an opportunity to be
heard by the court. If such findings
‘are made, the court shall, upon con-
sideration of the recommendation of
in which te respond thereto, and shall
the agency, direct that an appropriate

official of the agency which employs

such responsible officer or employee
suspend such officer or employee with-
- out pay for a period of not more
than 60 days or take other appropri-
ate disciplinary or corrective action
against him. ’ :

The proposed amendment permits
the court after an appropriate hear-
ing, to require sanctions against per-
sons withholding information with-
out reasonable basis in law.
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5 U.S.C. Section 552

(4) Each agency having more than
one member shall maintain and make
available for public inspection a rec-
ord of the final votes of each member
in every agency proceeding.

Proposed Amendment

. (G) In the event of noncompli-
ance with the order of the court, the
district court may punish for con-

’temﬁt the responsible employee, and
e case of a uniformed service, .

int
the responsible member.”,

(6) (A) Each agency, upon any re-
quest for records made under para-
graph (1), (2), or (3) of this subsec-
tion, shall— ,

(i) determine within ten  days
(excepting Saturdays, Sundays, and

legal public holidays). after the re- -
.ceipt of any such request whether to

comply with such request and shall
immediately notify the person mak-
ing such request of such determina-
tion and the reasons therefor, and of
the right of such person to appeal to
the head of the agency any adverse
determination ; and

(ii) make a determination with re-

SECTION-BY-SECTION ANALYSIS OFVS‘. 2543, A8 A.MEN_DED——(CODtinued)

~Comniént '

The proposed amendment is sub-
stantially identical to language found
in section (a)(3) of the current law.

The proposed amendment does not
change the present section but it is
renumbered as paragraph (5).

The proposed amendment adds a
new paragraph setting a fifteen day

*time limit for agencies to respond to
requests for records under the Act,

with a fifteen day time limit on ad-
ministrative appeals. :
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spect to such appeal within twenty
days (excepting Saturdays, Sundays,
and legal public holidays) after the
receipt of such appeal. If on appeal
the denial of the request for records
is in whole or part upheld, the agency
shall notify the person making such
request of the provisions for judicial
review of that determination under
paragraph (3) of this subsection.
(B) Upon the written certification
by -the head of an agency setting
forth in detail his personal findings
that a regulation of the kind specified
in this paragraph is necessitated by
-such factors as the volume of re-
quests, the volume of records in-
volved, and the dispersion and trans-
fer of such records, and with the
approval in writing of the Attorney
General, the time limit prescribed in

clause (i) for initial determinations

may by regulation be extended with
respect to specified types of records
of specified components of such agen-
cy so as not to exceed thirty working
days. Any such certification shall be
effective only for periods of fifteen
months following publication thereof
in the Federal Register.
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5 U.S.C. 552

SECTION-BY-SECTION ANALYSIS oF S. 2543, As AMENDED— (Continued)

Proposed Amendment

(C) In unusual circumstances as
specified in this subparagraph, the
time limits prescribéd in clause (i)
or (ii), but not those prescribed pur-
suant to subparagrap 1131 (B), may be
extended by written notice to the
requester setting forth the reasons for
such extension and the date on which
a determination is expected to be dis-
patched. No such notice shall specify
a date that would result in an exten-
sion for more than 10 days. As used
in this subparagraph, “unusual cir-
cumstances” means, but only to the
extent reasonably necessary to the
proper processing of the particular
requesb—

(1) the need to search for and
collect the requested records
from field facilities or other
establishments that are separate
from the office processing the
request ;

(i1) fhe need to assign profes-
sional or managerial personnel
with sufficient experience to as-
sist in -efforts to locate records

Comment
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that have been requested in cate-
gorical terms, or with sufficient
competence and discretion to aid
in determining by examination
of large numbers of records

whether they are éxempt from

compulsory disclosure under this
section and if so, whether they

should nevertheless be made’

available as a matter of sound
policy with or without appropri-
ate deletions; .

(iii) the need for consulta-
tion, which shall be conducted

with all practicable speed, with.

another agency having a sub-
stantial interest in the deter-
mination of the request, or
among two.or more components
of the agency having substantial
subject-matter interests therein,
in order to resolve novel and dif-
ficult questions of law or policy;
and ) )

(iv) the death, resignation,
illness, or unavailability due to
exceptional circumstances that
the agency could not reasonably
foresee and control, of key per-
sonnel whose assistance is re-

L0g



5 U.S.C. 552

* time periods specified under (i) and . -
_ (ii) of subparagraph (A) and para- -
graph (B) and'(CE‘

Pfoposed Amendment

quired in processing the réquest
and who would ordinarily be
readily available for such duties.
. (D). Whenever - practicable, re-
quests and appeals’sﬁall be processed
more rapidly than required by the

. Upon receipt of
a request for specially expedited
processing accompanied by a substan-

_ tial showing of a public interest in a

_ priority determination of the request,

i

. transfer part of the number of days -

including but not limited, to requests
made for use of an individual or other

person engaged in the collection and

dissemination of news, an agency may
by regulation or otherwise provide

for special procedures or the waiver

of regular procedures. -
(E) An agency may by regulation

of the time limit prescribed in (A)
(ii) to the time limit prescribed in

- (A) (1). In the event of such a trans-

fer, the provisions of paragraph (C)

shall apply to the time limits pre-

SECTIOi\*-BY—Sﬁcrit_)N ANavysis oF S. 2543, ASlAMENDED——(CbntiIlued)

Comment
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scribed under such clauses as modi-
fied by such transfer.

Any persons making a request to
any agency for records under para-
graph (1), (2), or (8) of this sub-
- section shall be deemed to have ex-
hausted his administrative remedies
with respect to such request if the
agency fails.to comply with the ap-
~ plicable time limit provisions of this

paragraph. If the agency can show
_exceptional circumstances exist and
that the agency is exercising due
diligence in. responding to the re-
quest,. the court may retain jurisdic-
tion and allow the agency additional
time to complete. its review of the
records. Upon any determination
by an agency -to comply with a
request for records, the records
shall be made promptly available to
such person making such request.
Any notification of denial of any re-
uest for records under this subsec-
tion shall set.forth the names and
titles or positions of every officer or
employee of any agency who partici-
pated substantively in the agency’s
decision to deny such request. Any
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SECTION-BY-SECTION ANALYSIS OF S. 2543, s AMENDED— (Continued)

5 U.S.C. 552

(b) This section does not apply to

matters that are—

(1) specifically required by Exec-
utive order to be kept secret in the
interest of the national defense or
foreign policy;

Proposed Amendment

notification of denial of any request
for records under this subsection shall
set forth the names and titles or posi-

tions of each person responsible for-

the denial of such request.
(1) specifically required by an

‘Executive order or statute to be kept

secret in the interest of national de-
fense or foreign policy and are in
fact covered by such order or stat-
ute;

Any reasonably segregable portion
of a record shall be provided to any
person requesting sweli record after

deletion of those portions which are -

exempt under this subsection.

~ (d) On or before March 1 of each
calendar year, each agency shall sub-

. mit a report covering the preceding

calendar year to the Committee on

the Judiciary -of the Senate and the

Committee on Government Opera-
tions of the House of Representa-
tives, which shall include—
" (1) the number of determi-
nations made by such agency not

Comment

The proposed amendment adds the
language “and are in fact covered by
such order or statute.”-

The proposed amendment adds a

new sentence after exemption (9).

providing that segregable nonexempt
portions of a requested file should be
released after deletion of exempt por-
tions. '

The proposed amendment requires
agencies to submit a report annually

to Congress containing specific infor-

mation sbout its operation under the
Freedom of Information Act.
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to comply with requests for rec-
ords made to such agency under
subsection (a) and the reasons
for each such determination; "
(2) the number of appeals
made by persons under subsec-
tion (a) (5), the result of such
appeals, and the reason for the
action upon each appeal that re-
" sults in a denial of information;
(3) the names and titles or
positions of each person respon-

- sible for the denial of records re-

quested under this section, and

the number of instances of par-

ticipation for each.
(4) a copy of every rule made

by such agency regarding this-

section; _

(5) the total amount of fees
collected by the agency for mak-
ing records available under this
section i

(6) a copy of every certifica-
tion promulgated by such agency
under subsection (a) (6)(B) of
this section; and .

(7) such other information as
indicates efforts to administer
fully this section.

11¢



"5 U.S.C. 552

. Proposed Amendment

The Attorney General shall submit
an annual report on or before March
1 of each calendar year which shall
include for the prior calendar year
a breakdown of the number of cases
arising under this section, the exemp-
tion involved in each case, the dispo-
sition of such case, and the cost, fees,
and penalties assessed under subsec-
tions (a) (8) (F) and (G). Such re-
port, shall also include a description
of the efforts undertaken by the
Department of Justice to encourage
agency compliance with this section.

(e) For purposes of this section,
the term ‘agency’ means any agency
defined in section 551 (1) of this title,

* and in addition includes the United

States Postal Service, The Postal
Rate Commission, and by other au-
thority of the Government of the
United States which is a corporation
and which receives any appro-
priated funds. _
Skc. 4. There is hereby authorized
to be appropriated such sums as may

SECTION-BY-SECTION ANALYSIS OF S. 2543, As AMENDED—_(Continued)

" Comment

The proposed amendment provides
that agencies defined in 5 U.S.C. sec.
551(1), the United States Postal
Service, the Postal Rate Commission,
and any other corporate governmen-
tal authority receiving appropriated
funds are covered by this section.

(4¢4



‘be necessary to assist in carrying out

the purposes of this Act and of sec-

- tion 552 of title 5, Umted States
Code. ’ C

. Src. 5. The amendments made by - The proposed amendment specifies
this Act shall take effect on the that all amendments shall become
-ninetieth day. beginning after the . effective ninety days after the date
date of enactment of this-Act. = - of enactment. :

~
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APPENDIX

STATE STATUTORY SANCTIONS AGAINST VIOLATION OF F'REEDOM OF
INFORMATION PROVISIONS :

Alabama.—Code of Alabama, title 41, section 146 (1945). “Any
public officer, having charge of any book or record, who shall refuse
to allow any person to examine such record free of charge, must,
on conviction, be fined not less than fifty dollars.” ° } '

Arkansas—Arkansas Statute Annotated, section 12~-2807 (1947).
“Any person who wilfully and knowingly violates any of the pro- .
visions of this Act shall be guilty of a misdemeanor and shall be
punished by a fine of not more than $200, or 30 days in jail, or both.”

Colorado.—Colorado Revised Statutes, chapter 113, article 2, section
6 (1963). “Any person who wilfully and knowingly violates the pro-
visions of this article shall be guilty of a misdemeanor and, upon
conviction thereof, shall be punished by a fine not to exceed one
hundred dollars, or by imprisonment in the county jail not to exceed
ninety days, or by both such fine and imprisonment.” ,

Florida—Florida Statute Annotated, chapter 119, section .02
(1972). “Any official who shall violate the provisions of § 119.01 shall
be subject to removal or impeachment and in addition shall be guilty
of a misdemeanor of the second degree, punishable as provided in
§ 775.0820r § 775.088.7 ]

Ilinois—Illinois Revised Statute, chapter 116, section 43.27, (1972).
“Any officer or employee who violates the provisions of Section 3 of
this Act is guilty of a Class B misdemeanor.” :

Indiona—Burns Indiana Statute Annotated, chapter 6, title 57,
section 606 (1970 Supplement). “Any public official of the state, or of
any political subdivision thereof, who denies to any citizen the rights
guaranteed to such citizen under the provisions of section(s) 3 and 4
of this chapter, . . . shall be guilty of a misdemeanor, and shall, upon
conviction-thereof, he fined not less than fifty dollars ($50.00) nor
more than five hundred dollars ($500.00) to which may be added im-
gmso%m‘ent in the county jail for a term not to exceed thirty (80)

ays.

Hansas—Kansas Statute Annotated, section 45-203 (1957). “Any
official who shall violate the provisions of this act shall be subject to

. removal from office and in addition shall be deemed guilty of a
misdemeanor.” :

Louisiana.—Louisiana Revised Statute, title 44, section 37, (1950).
“Any person having custody or control of a public record, who violates
any of the provisions of this Chapter, or any person . . . who . . .
hinders or attempts to hinder the inspection of any public records
declared by this Chapter to be subject to inspection, shall upon first
conviction be fined not less than one hundred dollars, and not more
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than one thousand dollars, or shall: be imprisoned for not less than
one month, nor more than six months. Upon any subsequent con-
viction he shall be fined not less than two hundred fifty dollars, and
not more than two thousand dollars, or imprisoned for not less than
two months, nor more than six months, or both.” I
Maine—Maine Revised Statute Annotated, title 1, chapter 13, sec-
tion 406 (1964). “A violation of any of the provisions of this subchap- -
_ ter or the wrongful exclusion of any person or persons from any meet-
ings for which provision is made siall be punishable by a fine of not
mor¢ than $500 or by imprisonment for less than one vear.” o
Maryland.—Annotated Code of Maryland, article 7T6A, section 5
(Supplement 1972). “Any person who willfully and knowingly vio- .
lates the provisions of this article shall be guilty of a misdemeanor and,
- upon conviction thereof, shall be punished by a fine not to exceed one
hundred dollars ($100.00).” S _ S
Nebraska—Revised Statute of Nebraska, chapter 84, section 712:03
(1967). “Any official who shall violate the provisions of sections 84712
to 84-712.03 shall be subject to removal or impeachment ard in addi-
tion shall be deemed guilty of a misdemeanor and shall upon convic-
tion thereof, be fined not exceeding one hundred dollars, or be im-
. prisoned in the county jail not exceeding three months.”
Nevada—Nevada Revised Statutes, title 19, chapter 293, section .010
- (1967). “Any officer having the custody of any of the public books and
public records described in subsection 1 who refuses any person the
right to inspect such books.and records as provided in subsection 1 is
guilty of a misdemeanor.” . L 7 ‘
New Mexico—New Mexico Statutes Annotated, 1953, chapter 71,
article 5, section 3. “If any officer having the custody of any state,
county, school, city or town records in this state shall refuse to any
citizen of this state the right to insgect any public records of this state,
as provided in this act (71-5-1 to 71-5-3), such officer shall be guilty -
-of a misdemeanor and shall, upon conviction thereof, be fined not less
than two hundred and fifty dollars ($250.00) nor more than five hun-
dred dollars ($500.00), or be sentenced to not less than sixty (60) days
- nor more than six (6) months in jail or both such fine and imprison-
ment for each separate violation.” : '
Ohio.—Ohio Revised Code Annotated, (Page’s 1969) section 149.99.
“Whoever violates section 149.43 or 149.351 (149.35.1) of the Revised
Code shall forfeit not more than one hundred dollars for each offense
to the state. The attorney general shall collect the same by civil action.”
Tennessee.—Tennessee Code Annotated, title 15, section 806, cumula-
. tive supplement 1970. “Any official who shall violate the provisions of
§8§ 15-804—15-307 shall be deemed guilty of a misdemeanor.”

47-217 O - 75 - 15



CHAPTER VI
Conference Report—H. Rept. 93-1380 (S. Rept. 93-1200 identical)
FREEDOM OF INFORMATION ACT AMENDMENTS
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93p Conaress' | HOUSE OF REPRESENTATIVES " REPORT
2d Session No. 93-1380

- FREEDOM OF INFORMATION ACT AMENDMENTS

SepPrEMBER 25, 1974.—Ordered to be printed

Mr. Moorueap of Pennsylvania, from the committee of conference,
submitted the following :

CONFERENCE REPORT

[To accompany H.R. 12471]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the Senate to the bill (H.R. 12471) to
amend section 552 of title 5, United States Code, known as the
Freedom of Information Act, having met, after full and free confer-
ence, have agreed to recommend and do. recommend to their respective
Houses as follows: : :

. 'That the House recede from its disagreement to the amendment of
the Senate and agree to the same with an amendment.as follows:

In lieu of the matter proposed to be inserted by the Senate amend-
ment insert the following : . 5 :

That (@) the fourth sentence of section 552 (a) (2) of title 6, United
States Code, is amended to read as follows: “Each agencyrsimll also
maintain and make available for public inspection and copying cur-
rent indewxes providing identifying information for the public as to
any matter issued, adopted, or promulgated after July 4, 1967, and re-

quired by this paragraph to be made available or published. Each .

agency shall promptly publish, qiarterly” 0F more. frequently, and
distribute (by sale or otherwise) copies of each index or supplements
thereto unless it determines by order published in the Federal Reg-
ister that the publication would be unnecessary and impracticable, in
which case the agency shall nonetheless provide copies of such index
on request at a cost not to exceed the direct cost of duplication.”.

(6) (1) Section 552(a)(3) of title 5, United States Code, is
amended to read as follows : _ : _

“(8) Except with respect to the records made available under para-
graphs (1) and (2) of this subsection, each agency, upon any request
for records which (A) reasonably describes such records and (B) s
made in accordance with published rules stating the time, place, fees

(219)
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(if any), and.procedures to be followed, shall make the records
promptly available to any person.” : ‘

(2) Section 652(a) of title 5, United States Code, is amended by
redesignating paragraph (4), and all references thereto, as paragraph
(6) and by inserting tmmediately after paragraph (3) the following
new paragroph: _ _

“(4) (A) In order to carry out the provisions of this section, each
agency shall promulgate regulations, pursuant to notice and receipt
of public comment, specifying a uniform schedule of fees applicable to
all constituent wnits of such agency. Such fees shall be limited to
reasonable standard charges for docwment search and duplication and
provide for recovery of only the direct costs of such search and dup-
lication. Documents shall be furnished without charge or at a reduced’
charge where the agency determines that waiver or reduction of the
fee is in the public interest because furnishing the information can be
considered as primarily benefiting the general public.

“(B) On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place of
business, or in which the agency records are situated, or in the District
of Columbia, has jurisdiction to enjoin the agency from withholding
agency records and to order the production of any agency records im-
properly withheld from the complainant. In such a case the court shall
determine the matter de novo, and may examine the contents of such
agency records in-camera to determine whether such records or any
part thereof shall be withheld under any of the ewemptions set forth
in subsection (b) of this section, and the burden is on the agency to

sustain its action. : ) . o

“(0) Notwithstanding any other provision of law, the defendant
shall serve an answer or otherwise plead to any complaint made under
this subsection within thirty doys after service upon the defendant of
the pleading in which such complaint is made, unless the court other-
wise directs for good cause shown. S :

“(D) Ewcept as to cases the court considers of greater importance,
proceedings before the district court, as authorized by this subsection,
and appeals therefrom, take precedence on the docket over all cases
and shall be assigned for hearing and trial or for argument at the
earliest practicable date and expedited in every way. ’

“(E) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any case
under - this section in which the  complainant has substantially
prevailed. D ' _ .

“(F) Whenever the court orders the production of any agency
records improperly withheld from the complainant and: assesses
against the United States reasonable attorney fees and other litigation
costs, and the court additionally issues a written finding that the cir-
cumstances surrounding the withholding raise questions whether
agency personnel acted arbitrarily or capriciously with respect to the
withholding, the Civil Service Commission shall promptly initiate a
proceeding to determine whether disciplinary action is warranted
against the officer or employee who was primarily responsible for the
withholding. The Comvmission, after investigation and consideration
of the evidence submitted, shall submit its findings and recommenda-
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tions to the administrative authority to the agency concerned and shall
send copies of the findings and recommendations to the officer or em-
ployee or kis representative. The administrative authority shall take
the corrective action that the Commission recommends.

“(@) Inthe event of noncompliance with the order of the court, the
district court may punish for contempt the responsible employee, and
in the case of a uniformed service, the responsible member.”.

(¢) Section 652(a) of title 5, United States Code, is amended by
adding at the end thereof the following new paragraph :

“(6)(A) Each agency, upon any request for records made under
paragraph (1), (2), or (3) of this subsection, shall—

“(¢) determine within ten days (excepting Saturdays, Sundays,
and legal public holidays) after the receipt of any such request
whether to comply with such request and shall immediately notify
the person making such request of such determination and the rea-
sons therefor, and of the right of such person to appeal to the head
of the agency any adverse determination; and

“ (i) make a determination with respect to any appeal within
twenty days (excepting Saturdays, Sundays, and legal public holi-
days) after the receipt of such appeal. I[f on appedl the denial of
the request for records is in whole or in part upheld, the agency
shall notify the person making such request of the provisions for

. judicial review of that determination under paragraph (4) of this
- subsection. : A

“(B) In unusual circumstances as specified in this subparagraph,
the time limits prescribed in either clause (i) or clause (¥) of sub-
paragraph (4) may be extended by written notice to the person mak-
g such request setting forth the reasons for such extension and the
date on which @ determination is expected to be dispatched. No such
notice shall specify a date thot would result in an extension for more
than ten working days. As used in this subparagraph, ‘unusual cir-
cumstances’ means, but only to the extent reasonably necessary to the
proper processing of the particular request— ‘

_ “(2) the need to search for and collect the requested records fromn
field facilities or other establishments that are separate from the
office processing the request; :

“(42) the need to search for, collect, and appropriately examine
a voluminous amount of separate and distinct records which are
demanded in a single request; or ot ‘

- “Yiid) the meed for consultation, which shall be conducted with -

all practicable speed, with another agency having a substantial in-

.terest in the determination of the request or among two or more
components of the agency having substantial subject-matter inter-
est therein. : : - " o '

“(0) Any person making a request to any agency for records under
paragraph (1), (2), or (3) of this subsection shall be deemed to have
evhausted his administrative remedies. with respect to such request if
the agency fails to comply with the applicable time limit provisions of
this paragraph. If the Government can show exceptional circumstances
exist and that the agency is exercising due diligence in résponding to
the request, the court may retain jurisdiction and allow the agency
additional time to complete its review of the records. Upon any deter-
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mination by an agency to comply with a request for records, the rec-
ords shall be made promptly available to such person making such
request. Any notification of denial of any request for records under
this subsection shall set forth the names and titles or positions of each
person responsible for the denial of such request.” ) -

Sec. 2. (a) Section 552(b) (1) of title 5, United States Code, is
amended to read as follows : :

“(1) (A) specifically authorized under criteria established by an .
Executive order to be kept secret in the interest of national de-
fense or foreign policy and (B) are in fact properly classified
pursuant to such Executive order,” ,

(b) Section 562(b) (7) of title 5, United States Code, is amended to
read as follows:

“(?7) investigatory records compiled for law enforcement pur-
poses, but only to the extent that the production of such records
would (A) interfere with enforcement proceedings, (B) deprive
a person of a right to a fair trial or an impartial adjudication,
(O) constitute an unwarranted invasion of personal privacy, (D),
disclose the identity of a confidential source and, in the case of a
record compiled by a criminal law enforcement authority in the
course of & criminal investigation, or by an agency conducting a
lawful national security intelligence investigation, confidential
information furnished only by the confidential source, (E) dis-
close investigative techniques and procedures, or (F) endanger the
life or physical safety of law enforcement personnel ;”

(¢) Section 552(b) of title 5, United States Code, 13 amended by
adding at the end the following : “Any reasonably segregable portion
of a record shall be provided to any person requesting such record
after deletion of the portions which are exempt under this subsection.”.

Skc. 3. Section 562 of title 5, United States Code, is amended by
adding at the end thereof the following new subsections :

“(d) On or before March 1 of each calendar year, each agency shall
submit a report covering the preceding calendar year to the Speaker of
the House of Representatives and President of the Senate for referral
to the appropriate committees of the Congress. The report shall
include—

“(1) the number of determinations made by such agency not to
comply with requests for records made to such agency under sub-
section (@) and the reasons for each such determination;

“EQ) the number of appeals made by persons under subsection
(@) (6), the result of such appeals, and the reason for the action

upon, each appeal that results in a denial of information;

“(3) the names and titles or positions of each person responsible
for the denial of records requested under this section, and the
number of instances of participation for each;

“(4) the results of each proceeding conducted pursuant to sub-
section (@) (4) (F), including a report of the disciplinary action
taken against the officer or employee who was primarily responsi-
ble for emproperly withholding records or an explanation of why
disciplinary action was not taken,.

“(8) a copy of every rule made by such agency regarding this
section, . _
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“(6) a copy of the fee schedule and the total amount of fees
collected by the agency for making records available under this
section; and

"~ “(7) such other information as indicates efforts to administer

fully this section. ‘ '

The Attorney General shall submit an annual report on or before
March 1 of each calendar year which shall include for the prior calen-
dar year a listing of the number of cases arising under this section,
the exemption involved in each case, the disposition of such case, and
the cost, fees, and penalties assessed under subsections (@) (4)(E),
(F), and (G). Such report shall also include a description of the
efforts undertaken by the Department of Justice to encourage agency
compliance with this section.
~ “(e) For purposes of this section, the term ‘agency’ as defined
in section 561 (1) of this title includes any executive department, mili-
tary department, Government corporation, Government controlled
corporation, or other establishment in the executive branch of the
Government (including the Executive Office of the President), or any
independent requlatory agency.”

Skc. 4. The amendments made by this. Act shall take effect on the
ninetieth day beginning after the date of enaciment of this Act.

And the Senate agree to the same.
Cuer HoririeLp,
WiLrLiam S. MOORHEAD,
Joun E. Moss,
B ALEXANDER,
Frank Horrton
JouN N. ERLENBORN,
Pavr McCroskey,
Managers on the Part of the House.

Epwarp KENNEDY,

Pariure A. Harr,

Bircy Bayn,

QUENTIN Burbick,

Joun TuNNEY, _

Cuarues McC. MaTH1AS, JT.,
Managers on the Part of the Senate.
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- JOINT EXPLANATORY STATEMENT OF THE COMMITTEE
: OF CONFERENCE

.The managers on the part of the House and the Senate at the confer-
ence on the disagreeing votes of the two Houses on the amendment of .
the Senate to the bill (H.R. 12471) to amend section 552 of title 5,
United States Code, known as the Freedom of Information Act, sub-
‘mit the following joint statement to the House and the Senate in
explanation of the effect of the action agreed upon by the managers
and recommended in the accompanying conference report :

The Senate amendment struck out all of the House bill after the

The House recedes from its disagreement to the amendment of the
Senate with an amendment which is a substitute for the House bill
and the Senate amendment. The differences between the House bill,
the Senate amendment, and the substitute agreed to in conference are
noted below, except for clerical corrections, conforming changes made
necessary by agreements reached by the conferees, and minor drafting
and clarifying changes.

Y

/

INDEX FUBLICATION ’

The House bill added language to the present Freedom of Infor-

" mation law to require the publication and distribution (by sale or

otherwise) of agency indexes identifying information for the public
as to any matter issued, adopted, or promulgated after July 4, 1967,
which is required by 5 U.S.C. § 552(a) (2) to be made available or
published. This includes final opinions, orders, agency statements of
- policy and interpretations not published in the Federal Register, and
administrative staff manuals and agency staff instructions that affect
the public unless they are otherwise published and copies offered for
sale to the public. Such published indexes would be required for the
July 4, 1967, period to date. Where agency indexes are now published
by commercial firms, as they are in some instances, such publication
would satisfy the requirements of this amendment so long as they are
made readily available for public use by the agency. '

The Senate amendment contained similar provisions, indicating that
the publication of indexes should be on a quarterly or more frequent
basis, but provided that if an agency determined by an order published
in the Federal Register that its publication of any index would be
“unnecessary and impracticable,” it would not actually be required to
publish the index. However, it would nonetheless be required to pro-
. vide copies of such index on request at a cost comparable to that
charged had the index been published. ' ‘

The conference. substitute follows the Senate amendment, except
that if the agency determines not to publish its index, it shall pro-
vide copies on request to any person at a cost not to exceed the direct
cost of duplication. '
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IDENTIFIABLE RECORDS

~ Present law requires that a request for information from an agency.
be for “identifiable records.” The House bill provided that the request
only “reasonably describe” the records being sought.

The Senate amendment contained simi{far language, but added a
provision that when agency records furnished a person are demon-
strated to be of “general public concern,” the agency shall also make
them available for public inspection and purchase, unless the agency
can demonstrate that they could subsequently be denied to another’
individual under exemptions contained in subsection (b) of the Free-
dom of Information Act. ‘ '

The conference substitute follows the House bill. With respect to
the Senate proviso dealing with agency records of “general public
interest,” the conferees wish to make clear such language was elimi-
nated only because they conclude that all agencies are presently obli-
gated under the Freedom of Information Act to pursue such a policy
and that all agencies should effect this policy through regulation.

SEARCH AND COPYING FEES

The Senate amendment contained a provision, not included in the-
House bill, directing the Director of the Office of Management and
Budget to promulgate regulations establishing a uniform schedule
of fees for agency search and copying of records made available to
a person upon request under the law. It also provided that an agency
could furnish the records requested without charge or at a reduced
charge if it determined that such action would be in the public interest.
It further provided that no fees should ordinarily be charged if the
person requesting the records was an indigent, if such fees would
amount to less than $3, if the records were not located by the agency,
or if they were determined to be exempt from disclosure under sub-
section (b) of the law.

The conference substitute follows the Senate amendment, except
that each agency would be required to issue its own regulations for
the recovery of only the direct costs of search and duplication—not
including examination or review of records—instead of having such
regulations promulgated by the Office of Management and Budget.
In addition, the conference substitute retains the agency’s discretionary
public-interest waiver authority but eliminates the specific categories
of -situations where fees should not be charged. ’

By eliminating the list of specific categories, the conferees do not
intend to imply that agencies should actually charge fees in those
categories. Rather, they felt, such matters are properly the subject for
individual agency determination in regulations implementing the
Freedom of Information law. The conferees intend that fees should
not be used for the purpose of discouraging requests for information
or as obstacles to disclosure of requested information.

COURT REVIEW

The House bill clarifies the present Freedom of Information law
with respect to de nove review requirements by Federal courts under
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section 552(a) (3) by specifically authorizing the court to examine in
camera any requested records in dispute to determine whether the
records are—as claimed by an agency—exempt from mandatory dis-
closure under any of the nine categories of section 552(b) of the law.

The Senate amendment contained a similar provision authorizing
in camera review by Federal courts and added another provision, not
contained in the House bill, to authorize Freedom of Information suits
to be brought in the Federal courts in the District of Columbia, even
in cases where the agency records were located elsewhere.

The conference substitute follows the Senate amendment, providing
that in determining de novo whether agency records have been prop-
erly withheld, the court may examine records ¢n camera in making its
determination under any of the nine categories of exemptions under
section 552(b) of the law. In Environmental Protection Agency v.
Mink, et al., 410 U.S. 73 (1973), the Supreme Court ruled that in
camera inspection of documents withheld under section 552(b) (1) of
the law, authorizing the withholding of classified information, would
ordinarily be precluded in Freedom of Information cases, unless Con-
gress directed otherwise. H.R. 12471 amends the present law to permit
such in camera examination at the discretion of the court. While in
camera examination need not be automatic, in many situations it will
plainly be necessary and appropriate. Before the court orders in
camera inspection, the Government should be given the opportunity
to establish by means of testimony or detailed affidavits that the docu-
ments are clearly exempt from disclosure. The burden remains on the
Government under this law.

RESPONSE TO COMPLAINTS

The House bill required that the defendant to a complaint under
the Freedom of Information law serve a responsive pleading within
20 days after service, unless the court directed otherwise for good
cause shown. :

The Senate amendment contained a similar provision, except that
it would give the defendant 40 days to file an answer.

The conference substitute would give the defendant 30 days to re--
spond, unless the court directs otherwise for good cause shown.

EXPEDITED APPEALS

The Senate amendment included a provision, not, contained in the
House bill, to give precedence on appeal to cases brought under the
Freedom of Information law, except as to cases on the docket which
the court considers of greater importance. :

The conference substitute follows the Senate amendment.

ASSESSMENT OF ATTORNEY FEES AND COSTS

The House bill provided that a Federal court may, in its discretion,
assess reasonable attorney fees and other litigation costs reasonably
incurred by the complainant in Freedom of Information casés in which
the Federal Government had not prevailed. SR

The Senate amendment also contained a similar provision applying
to cases in which the complainant had “substantially prevailed,” but
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added certain criteria for consideration by the court in making such
awards, including the benefit to the public deriving from the case, the
commercial benefit to the complainant and the nature of his interest
in the Federal records sought, and whether the Government’s with-
holding of the records sought had “a reasonable basis in law.”

The conference substitute follows the Senate amendment, except
that the statutory criteria for court award of attorney fees and litiga-
tion costs were eliminated. By eliminating these criteria, the conferees
do not intend to make the award of attorney fees automatic or to pre-
clude the courts, in exercising their discretion as to awarding such .
fees, to take into consideration such criteria. Instead, the conferees
believe that because the existing body of law on the award of attorney
fees recognizes such factors, a statement of the criteria may be too
delimiting and is unnecessary.

SANCTION

The Senate amendment contained a provision, not included in the
House bill, authorizing the court in Freedom of Information Act cases
to impose a sanction of up to 60 days suspension from employment
against a Federal employee or official who the court found to have
been responsible for withholding the requested records without reason-
able basis in law. - :

The. conference substitute follows the Senate amendment, except
that the court is authorized to make a finding whether the circum-
stances surrounding the withholding raise questions whether agency
personnel acted arbitrarily or capriciously with respect to the with-
holding. If the court so finds, the Civil Service Commission must
promptly initiate a proceeding to determine whether disciplinary
action is warranted against the respensible officer or employee. The
Commission’s findings and recommendations are to be submitted to
the appropriate administrative authority of the agency concerned and
to the responsible official or employee, and the administrative author-
ity shall promptly take the disciplinary action recommended by the
Commission. This section applies to all persons employed by agencies
under this law. :
: ADMINISTRATIVE DEADLINES

The House bill required that an agency make a determination
whether or not to comply with-a request for records within 10 days
(excepting Saturdays, Sundays, and legal public holidays) and to
notify the person making the request of such determination and the
reasons therefor, and the right of such person to appeal any adverse
determination to the head of the agency. It also required that agencies
make a final determination on any appeal of an adverse determination
within 20 days (excepting Saturdays, Sundays, and legal public holi-
days) after the date of receipt of the appeal by the agency. Further,
any person would be deemed to have exhausted his administrative
remedies if the agency fails to comply with either of the two time
deadlines. -

The Senate amendment contained similar provisions but authorized
certain other administrative actions to extend these deadlines for an-
other 30 working days under specified types of situations, if requested
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by an agency head and approved by the Attorney General. It also
would grant an agency, under specified “unusual circumstances,” a
10-working-day extension upon notification to the person requesting
the records. In addition, an agency could transfer part of the number
of days from one category to another and authorize the court to allow
still additional time for the agency to respond to the request. The Sen-
ate amendment also provided that any agency’s notification of denial
of any request for records set forth the names and titles or positions of
each person responsible for the denial. It further allowed the court, in
a Freedom of Information action, to allow the government additional
time if “exceptional circumstances” were present and if the agency
was exercising “due diligence in responding to the request.”

The conference substitute generally adopts the 10- and 20-day ad-
ministrative time deadlines of the House bill but also incorporates the
10-working-day extension of the Senate amendment for “unusual
circumstances” in situations where the agency must search for and
collect the requested records from field facilities separate from the
office processing the request, where the agency must search for, collect,
and examine a voluminous amount of Separate and distinct records
demanded in a single request, or where the agency has a need to consult
with another agency or agency unit having a substantial interest in the
determination because of the subject matter. This 10-day extension
may be invoked by the agency only once—either during initial review
of the request or during appellate review. '

The 80-working-day certification provision of the Senate amend-
ment has been eliminated, but the conference substitute retains the
Senate language requiring that any agency’s notification to a person of
the denial of any request for records set forth the names and titles
or positions of each person responsible for the denial. The conferees
intend that this listing include those persons responsible for the origi-
nal, as well as the appellate, determination to deny the information
requested. The conferees intend that consultations between an agency
unit and the agency’s legal staff, the public information staff, or the -
Department o'f Justice should not be considered the basis for an
extension under this subsection. ' : :

The conference substitute also retains the Senate language givin
the court authority to allow the agency additional time to examine
requested records in exceptional circumstances where the agency was
exercising due diligence In responding to the request and had been
since the request was received.

NATIONAL DEFENSE AND FOREIGN POLICY EXEMPTION (B) (1)

The House bill amended subsection (b) (1) of the Freedom of In-
formation law to permit the withholding of information “authorized
under the criteria established by an Executive order to be kept secret
in the interest of the national defense or foreign policy.”

The Senate amendment contained simiﬁ:;' language but added
“statute” to the exemption provision.

The conference substitute combines language of both House and
Senate bills to permit the withholding of information where it is
“specifically authorized under criteria established by an Executive
order to be kept secret in the interest of national defense or foreign
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policy” and is “in fact, properly classified” pursuant to both procedural
and substantive criteria contained in such Executive order.

. When linked with the authority conferred upon the Federal courts
In this conference substitute for #n camera examination of contested
records as part of their de novo determination in Freedom of Informa-
tion cases, this clarifies Congressional intent to override the Supreme
Court’s holding in the case of £.P.4. v. Mink, et al., supra, with respect
to ¢n camera review of classified documents.

However, the conferees recognize that the Executive departments
responsible for national defense and foreign policy matters have
unique 11_151ghts into what adverse affects might occur as a result of
public disclosure of a particular classified record. Accordingly, the
conferees expect that Federal courts, in making de novo determina-
tions in section 552(b) (1) cases under the Freedom of Information
law, will accord substantial weight to an agency’s affidavit concerning
the details of the classified status of the disputed record.

Restricted Data (42 U.S.C. 2162), communication information (18
U.S.C. 798), and intelligence sources and methods (50 U.S.C. 403
(d) (3) and (g)), for example, may be classified and exempted under
section 552(b)(3) of the Freedom of Information Act. When such
information is subjected to court review, the court should recognize
that if such information is classified pursuant to one of the above
statutes, it shall be exempted under this law. *

INVESTIGATORY RECORDS

The Senate amendment contained an amendment to subsection
(b) (7) of the Freedom of Information law, not included in the House
bill, that would clarify Congressional intent disapproving certain
court interpretations which have tended to expand the scope of agency
authority to withhold certain “investigatory files compiled for law
enforcement purposes.” The Senate amendment would permit an
agency to withhold investigatory records compiled for law enforce-
ment purposes only to the extent that the production of such records
would interfere with enforcement proceedings, deprive a person of a
right to a fair trial or an impartial adjudication, constitute a clearly
unwarranted invasion of personal privacy, disclose the identity of an
informer, or disclose investigative techniques and procedures.

The conference substitute follows the genate amendment except for
the substitution of “confidential source” for “informer,” the addition
of language protecting information compiled by a criminal law en-
forcement authority from a confidential source in the course of a
criminal investigation or by an agency conducting a lawful national
security intelligence investigation, the deletion of the word “clearly”
relating to avoidance of an “unwarranted invasion of personal
privacy,” and the addition of a category allowing withholding of
information whose disclosure “would endanger the life or physical
safety of law enforcement personnel.” R

The conferees wish to make clear that the scope of this exception
against disclosure of “investigative techniques and procedures” should
not be interpreted to include routine techniques and procedures al-
ready well known to the public, such as ballistics tests; fingerprinting,
and other scientific tests or commonly known techniques. Nor is this
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exemption intended to include records falling within the scope of
subsection 552(a) (2) of the Freedom of Information law, such as
administrative staff manuals and instructions to staff that affect
a member of the public. _

The substitution of the term ‘“confidential source” in section 552
(b) (7) (D) is to make clear that the identity of a person other than
a paid informer may be protected if the person provided information
under an express assurance of confidentiality or in circumstances from
which such an assurance could be reasonably inferred. Under this
category, in every case where the investigatory records sought were
compiled for law enforcement purposes—either civil or criminal in
nature—the agency can withhold the names, addresses, and other
information that would reveal the identity of a confidential source
who furnished the information. However, where the records are com-
piled by a criminal law enforcement authority, el of the informa-
tion furnished only by a confidential source may be withheld if the
information was compiled in the course of a criminal investigation.
In addition, where the records are compiled by an agency conducting
a lawful national security intelligence investigation, all of the infor-
mation furnished only by a confidential source may also be withheld.
The conferees intend the term “criminal law enforcement authority”
to be narrowly construed to include the Federal Bureau of Investiga-
tion and similar investigative authorities. Likewise, “national secur-
ity” is to be strictly construed to refer to military security, national
defense, or foreign policy. The term “intelligence” in section 552(b)
(7) (D) is intended to apply to positive intelligence-gathering activi-
ties, counter-intelligence activities, and background security investi-
gations by governmental units which have authority to conduct such
functions. By “an agency” the conferees intend to include criminal
law enforcement authorities as well as other agencies. Personnel,
regulatory, and civil enforcement investigations are covered by the
first clause authorizing withholding of information that would reveal
the identity of a confidential source but are not encompassed by the
second clause authorizing withholding of all confidential information
under the specified circumstances.

The conferees also wish to make clear that disclosure of information
about a person to that person does not constitute an invasion of his
privacy. Finally, the conferees express approval of the present Justice
Department policy waiving legal exemptions for withholding historic
investigatory records over 15 years old, and they encourage its con-
timuation.

SEGREGABLE PORTIONS OF RECORDS

The Senate amendment contained a provision, not included in the
House bill, providing that any reasonably segregable portion of a rec-
ord shall be provided to any person requesting such record after the
deletion of portions which may be exempted under subsection (b) of
the Freedom of Information law.

The conference substitute follows the Senate amendment.

ANNUAL REPORTS BY AGENCIES

- The House bill provided that each agency submit an annual report,
on or before March 1 of each calendar year, to the Speaker of the House

47-217 O - 75 - 16
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and the President of the Senate, for referral to the appropriate com-
mittees of the Congress. Such report shall include statistical informa-
tion on the number of agency determinations to withhold information
requested under the Freedom of Information law; the reasons for
such withholding; the number of appeals of such adverse determina-
tions with the result and reasons for each; a copy of every rule made
by the agency in connection with this law; a copy of the agency fee -
schedule with the total amount of fees collected by the ageney during
the year; and other information indicating efforts to properly admin-
ister the Freedom of Information law.

The Senate amendment contained similar provisions and added two
requirements not contained in the House bill, (1) that each agency re- .
port list those officials responsible for each denial of records and the
numbers of cases in which each participated during the year and (2)
that the Attorney General also submit a separate annual report on or
before March 1 of each calendar year listing the number of cases aris-
ing under the Freedom of Information law, the exemption involved
in each such case, the disposition of the case, and the costs, fees, and
penalties assessed under the law. The Attorney General’s report shall
also include a description of Justice Department efforts to encourage
agency compliance with the law.

The conference substitute incorporates the major provisions of the
House bill and two Senate amendments. With respect to the annual
reporting by each agency of the names and titles or positions of each
person responsible for the denial of records requested under the Free-
dom of Information law and the number of instances of participation
for each, the conferees wish to make clear that such listing include
those persons responsible for the original determination to deny the
information requested in each case as well as all other agency employ-
ees or officials who were responsible for determinations at subsequent
stages in the decision.

EXPANSION OF AGENCY DEFINITION

The House bill extends the applicability of the Freedom of Infor-
mation law to include any executive department, military department,
Government corporation, Government-controlled corporation, or other
establishment in the executive branch of Government (including the
~ Executive Office of the President), or any independent regulatoery
agency.

The Senate amendment provided that for purposes of the Freedom
of Information law the term agency included any agency defined in
section 551(1) of title 5, United States Code, and in addition included
the United States Postal Service, the Postal Rate Commission, and
any other authority of the Government of the United States which is
a corporation and which receives any appropriated funds.

The conference substitute follows the House bill. The conferees
state that they intend to include within the definition of “agency”
those entities encompassed by 5 U.S.C. 551 and other entities includ-
ing the United States Postal Service, the Postal Rate Commission,
and government corporations or government-controlled corporations
now in existence or which may be created in the future. They do not
intend to include corporations which receive appropriated funds but
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are neither chartered by the Federal Government nor controlled by it,
such as the Corporation for Public Broadcasting. Expansion of the
definition of “agency” in this subsection is intended to broaden appli-
cability of the Freedom of Information Act but it is not intended that
the term “agency” be applied to subdivisions, offices or units within an
agency.

With respect to the meaning of the term “Executive Office of the
President” the conferees intend the result reached in Soucie v. David,
448 F. 2d. 1067 (C.A.D.C. 1971). The term is not to be interpreted as
including the President’s immediate personal staff or units in the
Executive Office whose sole function is to advise and assist the
President. »

EFFECTIVE DATE

Both the House bill and the Senate amendment provided for an
effective date of 90 days after the date of enactment of these amend-
ments to the Freedom of Information law.

The conference substitute adopts the language of the Senate
amendment. ' :

Ceer HoLirreLp,

- WiptamM S. MoORHEAD,

Joan E. Moss,

Bour ALEXANDER,

Frank Horrow,

Joax N. ERLENBORN,

Pavr McCroskey,
Managers on the Part of the House.

" Epwarp KENNEDY,

Puamure A. Hagrr,

Birca Bavmn,

QueNTiN N. Bumpick,

Joon TUNNEY,
' Cuarrtes McC. MaTHIAS,

Managers on the Part of the Senate.
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A. HOUSE DEBATE AND VOTE, MARCH 14, 1974;
PP. H1787-H1803

Proviping ror ConsipEraTioN oF H.R. 12471, Freepom or IN-
FORMATION ACT AMENDMENTS

Mr. MaTsunaga. Mr. Speaker, by direction of the Committee on
Rules, I call up House Resolution 977 and ask for its immediate con-
sideration. '

The Clerk read the resolution, as follows:

H. Res. 977

Resolved, That upon the adoption of this resolution it shall be in order to move
that the House resolve itself into the Committee of the Whole House on the State
of the Union for the consideration of the bill (H.R. 12471) to amend section 552
of title 5, United States Code, known as the Freedom of Information Act. After
general debate, which shall be confined to the bill and shall continue not to exceed
one hour, to be equally divided and controlled by the chairman and ranking
minority member of the Committee on Government Operations, the bill shall be
read for amendment under the five-minute rule. At the conclusion of the considera-
tion of the bill for amendment, the Committee shall rise and report the bill to the
House with such amendments as may have been adopted, and the previous ques-
tion shall be considered as ordered on the bill and amendments thereto to final
passage without intervening motion except one motion to recommit.

- The SpeaxER. The gentleman from Hawaii (Mr. Matsunaga), is
recognized for 1 hour.

Mr. MaTsunaca. Mr. Speaker, I yield 30 minutes to the gentleman
from California, Mr. Del Clawson, pending which I yield myself such
time as I may consume.

(Mr. Matsunaga asked and was given permission to revise and ex-

tend his remarks.)
- Mr. Marsunaca. Mr. Speaker, House Resolution 977 provides for
consideration of H.R. 12471, which, as reported by our Committee on
Government Operations, would strengthen the procedural aspects
of the Freedom of Information Act by amendments to that act. The
major amendments would accomplish the following: First, clarify
language in the act regarding the authority of the courts, relative to
their de novo determination of the matter, to examine the content of
records alleged to be exempt from disclosure under any of the exemp-
tions in section 552(b) of the code: second, amend language pertaining
to national defense and foreign policy matters, in order to bring that
exemption within the scope of matters subject to an in camera review;
and third, add a new section to the act to provide for mechanism to
strengthen congressional oversight in the administration of the act by
requiring annual reports to House and Senate committees on requests
and denials of requests for information.

Mr. Speaker, House Resolution 977 provides for 1 hour of general
debate, to be equally divided and controlled by the chairman and rank-
ing minority member of the Committee on Government Operations,
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after which the bill would be read for amendment under the 5-minute
rule. At the conclusion of the consideration of the bill for amendment,
the committee would rise and report the bill to the House with such
amendments as may have been adopted. The previous question shall
then be considered as ordered on the bill and amendments thereto to
fina] passage, without any intervening motion except one motion to
recommit. S -

The committee report estimates that costs required by the bill
should not exceed $50,000 in fiscal year 1974 and $100,000 for each
of the succeeding five fiscal years.

Mr. Speaker, H.R. 12471 represents the first changes recommended
to the Freedom of Information Act since thatlandmark law was enacted
by this Congress in 1966. The changes and clarifications proposed in
this bill are modifications recommended by a unanimous vote of the
Government Operations Committee. Its members in their wisdom
have clearly determined that & pressing need exists to lift the secrecy
which continues to shroud our Federal agencies. The aim of this
measure is to correct the dangerous inadequacies revealed by thorough
investigative hearings conducted by the committee’s Foreign
Operations and Government Information Subcommittee during 1972,
as well as through frustrating personal experiences of many in this
hall in their dealings with Federal agencies.

- Many of the proposed amendments are procedural in nature yet
crucial to the intended purposes of the act. The amendments would
improve the currently confusing and inadequate indexes of information
now available in some agencies. It would correct the procedures for
identification of records required by the act. It would require prompt
agency responses to requests and provide for reasonable legal cost
incurred by aggrieved plaintiffis who are refused mandated agency
action on their legitimate requests. This provision would help cover
their actions in-Federal court to compel uncooperative agencies to
release information which properly should be open to public inspection.

There are three more substantive provisions in the bill which warrant
our full deliberation. One provision would clarify existing language
regarding the authority of the courts to examine the content of agency
records alleged by their custodians to be exempt from disclosure under
section 552(b) of the code. Another provision would permit in camera
review by the courts of matters pertaining to national defense and
foreign policy, as defined by criteria established by Executive order.
This will permit such matters to be included with the existing provision
in the act which currently allow in camera review in nine delineated
areas. I refer to section 552(b) of the code.

The third major provision would strengthen the mechanism for
congressional oversight in the administering of the act. This amend-
ment would require the filing of annual reports by the agencies to
House and Senate committees. These reports would delineate statistical
data and other information on denials of requests under the act, ad-
ministrative appeals of denials, rules promulgated by the agencies,
and fee schedules and funds collected for searches and reproduction of
requested-information. '

Mzr. Speaker, the purpose of this bill is to insure that the people’s
right to know what their Government is doing will be protected and
that their access to legitimate information will be unimpeded. The
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Freedoin of Information Act was intended to help make the demo-
cratic process work by assuring that the conduct of Government in
our republic would remain open for all to view, except where genuine
national security and foreign policy concerns would be jeopardized.
The intent was, and is, to assure that our people will remain an in-
formed and enlightened citizenry.

Experience has taught us, however, that the scope of this legitimate
shield which was provided by the act could be stretched to suit par-
ticular partisan or personal purposes. It could be extended to-wveil
matters unfavorable to the custodian ageney or embarrassing to the
officials therein. : :

What this bill would do is require those agencies which have resisted
proper public scrutiny to produce to a Federal judge valid reasons
based on compelling national security and foreign policy interests
explaining why the American people should not know of the agency’s
activities or policies. All of this would be done in the strictest secrecy
in the closed chambers of a Federal judge. Those agencies which claim -
the need for secrecy will have their confidentiality safeguarded, unless,
of course, the court finds their claim unreasonable. The public, in-
cluding the press and the Congress, will be assured that the deter-
mination of what should be kept secret will be decided by an impartial
party, not by the whim of an overly protective bureaucrat or agency
official who may, under the present law, cast the cloak of national
security over every detail of agency business. The bill, in brief, pro-
vides for the fullest measure of protection for legitimate Government
secrets while allowing for disclosure of that which the public is en-
titled to know. -

Mr. Speaker, as a cosponsor of this measure and of the original act,
I firmly believe that this bill, the product of months of intensive
investigation and review by the respected members of the Government
Operations Committee, offers a sensible and workable compromise
between the requirements of a democratic Government and the
appropriate needs of Government and national security.

I congratulate the most distinguished chairman of the committee,
my dear friend and colleague from California, Chet Holifield, and the
hard-working principal sponsor of this bill, my respected colleague,
Bill Moorhead, for their reasoned approach to this vital legislation.

Mr. Speaker, I urge the adoption of House Resolution 977 in order

“that H.R. 12471 may be considered and passed overwhelmingly.

Mr. DeL Crawson. Mr. Speaker, I yield myself such time as I may
consume. '

(Mr. Del Clawson asked and was given permission to revise and
extend his remarks.) ,

Mr. Den Crawson. Mr. Speaker, the gentleman from Hawaii
(Mr. Matsunaga) has explained the bill thoroughly, also the resolution,
but let me just summarize very quickly: ‘

Mr. Speaker, House Resolution 977 is the rule providing for con-
sideration of H.R. 12471, the Freedom of Information Act Amend-
ments. This is an open rule with 1 hour of general debate.

The purpose of H.R. 12471 is to provide easier access to Govern-
ment documents for the public.

The bill sets rigid time limits-on the agencies for responding to
information requests, shortens substantially the time for the Govern-
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ment to file its pleadings in Information Act suits, and authorizes the
award of attorney’s fees to successful plaintiffs in such suits. In addi-
tion, each agency is required to submit an annual report to Congress
evaluating its performance in administering the act and ‘“agency”’ is
defined to include the Executive Office of the President.

The committee report estimates the cost of this bill at $50,000 for
the remainder of fiscal year 1974, and $100,000 for each of the succeed-
ing five fiscal years.

Mr. Speaker, I urge the adoption of this rule in order that the House
may begin debate on H.R. 12471.

Mr. Speaker, I have no requests for time, and I reserve the balance
of my time.

Mr. MATSUNAGA. Mr. Speaker, I have no requests for time.

Mr. Speaker, I move the previous question on the resolution.

The previous question was ordered.

The resolution was agreed to.

A motion to reconsider was laid on the table.

GENERAL LEAVE

Mr. MoorueaD of Pennsylvania. Mr. Speaker, I ask unanimous
consent that all Members may have 5 legislative days in which to
revise and extend their remarks and include extraneous material
on the bill that we are about to consider, H.R. 12471 (to amend the
Freedom of Information Act).

The SpeakER. Is there objection to the request of the gentleman
from Pennsylvania?

There was no objection.

FrEEDOM OF INFORMATION ACT AMENDMENTS

Mr. MooruEAD of Pennsylvania. Mr. Speaker, I move that the
House resolve itself into the Committee of the Whole House on the
State of the Union for the consideration of the bill (H.R. 12471) to
amend section 552 of title 5, United States Code, known as the Free-
dom of Information Act.

The SpeaxER. The question is on the motion offered by the gentle-
man from Pennsylvania (Mr. Moorhead).

The motion was agreed to.

IN THE COMMITTEE OF THE WHOLE

Accordingly the House resolved itself into the Committee of the
Whole House on the State of the Union for the consideration of the
bill H.R. 12471, with Mr. Eckhardt in the chair.

The Clerk read the title of the bill.

E}sly unanimous consent, the first reading of the bill was dispensed
wit,

The CrarrmaN. Under the rule, the gentleman from Pennsylvania
(Mr. Moorhead) will be recognued for 30 minutes, and the gentleman
from Illinois (Mr. Erlenborn) will be recognized for 30 minutes.

The Chair recognizes the gentleman from Pennsylvania (Mr.
Moorhead).
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- Mr. Moor#EaD of Pennsylvania. Mr, Chairman, I yield myself such
time as I may consume.

. (Mr. Moorhead of Pennsylvania asked and was given permission
to revise and extend his remarks.)

Mr. MooruEAD of Pennsylvania. Mr. Chairman, I will be brief in
my remarks explaining the bill, which has the bipartisan support of
the membership of our committee and which was reported unani-
mously by the Government Operations Committee last month.

H.R. 12471 is a bill to insure the right of the public to ask for and
receive information about what their Government is doing. It contains
amendments, essentially procedural in nature, to the Freedom of In-
formation Act, for the most part setting ground rules by which the
Federal agencies must respond to inquiries from the public.

The major substantive provision of this bill clarifies the original
intent of Congress that executive agency decisions to withhold in-
formation from the public may be reviewed by the judicial branch of
Government.

-Amendment No. 3—Section 1(¢)7 Time limits:

Sets a fixed time of 10 working days for response, 20 working days
for administrative appeal and 20 days for a responsive pleading to a
complaint in a district court.

Amendment No. 4—Section 1(e) Attorney fees and court costs:

‘Allows the court at its discretion to award reasonable attorney
fees and costs to plaintiffs who prevail in freedom of information
litigation. :

Amendment No. 5—really two amendments—Section 1(d) and
section 2, Court review: v

Would, among other things, overrule the Supreme Court decision in
EPA against Mink, by first making it clear that a court may review
records in camera and,

Second, authorizing a court to look behind a security classification
label to see if a record deserved classification under the ‘“criteria’ of
an Executive order.

Amendment No. 6—Section 3 Reports to Congress:

Requires affected agencies to submit annual reports to the appro-
priate committees of the Congress on their freedom of information
activities.

Amendment No. 7—Section 3 Definition of ‘“agency’’:

- Expands thé definition of agency for the purposes of the Freedom
of Information Act to include the Executive Office of the President,
Government corporations, and Government controlled corporations,
as well as those establishments already recognized as Federal agencies.

The amendments to the Freedom of Information Act provided for
- in H.R. 12471 would take effect 90 days after enactment.

Mr. Chairman, I want to stress again the bipartisan nature of and
support for this bill. It is a carefully drafted piece of legislation
which I feel strikes the proper balance between efficient Government
operations and the public’s “right to know.” o

This bill has been unanimously approved by the Foreign Operations
and Government Information Subcommittee and the full Government
Operations Committee and merits the support of this House.

Mr. Van DegruIN. Mr. Chairman, will the gentleman yield?
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Mr. MooruEAD of Pennsylvania. I yield to my friend, the gentle-
man from California (Mr. Van Deerlin).

_ Mr. Van DeeruiN. Mr. Chairman, I am one of an overwhelming

majority of this House who will be in support of the legislation before
us this afternoon. I will confess to some sense of trouble over the por-
tion of the bill to which the able subcommittee chairman has just
referred, the definition of agencies and organizations to be affected by
the amendments.

The reference to Government-controlled corporations in the legis-
lation itself raises no red flags. I am, however, troubled by the report
accompanying the bill which reads on page 8 as follows:

The term “Government controlled corporation,” as used in this subseéction,
would include a corporation which is not owned by the Federal Government,

such -as the National Railroad Passenger Corporation (Amtrak) and the Corpo-
ration for Public Broadcasting (CPB). :

The Corporation for Public Broadcasting, as the gentleman knows,
was created by Congress as a means of pumping Federal money into
broadcasting without having Federal control over broadcasting.
It seems to me that this arrangement very happily met the first
amendment requirements for this type of organization. We wanted to
find some way of providing Federal assistance to educational and
public broadcasting needs—which includes the, coverage of public
events and often political subjects. There have been ongoing efforts
to find a means of financing this organization which would keep
Congress, which would keep the executive branch, and which would
keep politicians at any level out of policymaking in public broad-
casting. :

I think that this administration, while it was chided by our Com-
mittee on Interstate and Foreign Commerce many times for what we
thought was its slowness in coming up with long-range financing
plans, did act in good faith and out of the same sense of responsibility
we all felt in Congress for maintaining the independence of this very
sensitive broadcasting operation.

This was by no means intended to be a Government information
agency or a Government broadcasting agency. I know the gentleman
in the well feels as strongly as I do the necessity of protecting the
Corporation for Public Broadcasting against the intrusion of political
action. :

Would the chairman be kind enough to comment on this phase of
the legislation? :

Mr. MoorBEAD of Pennsylvania. I would say to the gentleman that
if in fact of law the Public Broadcasting Corporation is not a Govern-
ment-controlled corporation, then the words of the statute and not
the words of the report would control. I would also say to the gentle-
man that this is not a bill to provide Government access to information
but it is for the people, the individual citizens across this country. 1
think the language of the statute would control over the language of
the report.

Mr. Van Deeruin. If the gentleman will yield further, the right of
the individual inquiry is backed up by the majesty of Government
through this legislation. Where it would concern an organization such
as Amtrak, I would say hooray. '
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But I do raise the question in regard to the CPB, and I am glad for
the opportunity the chairman of the subcommittee has provided to
make legislative history of this. In my opinion there would never be
a question on which the Corporation for Public Broadcasting would
seek to hide information. They have always testified freely before
both our committee and the Committee on Appropriations, but I
think we must be ever mindful of the necessity for guarding a sensitive
agency such as this against political inquiry.

Mr. MooruEAD of Pennsylvania. Mr. Chairman, I yield to the
gentleman from Texas. :

Mr. WarTE. Mr. Chairman, I appreciate the gentleman yielding to
me. On page 4 of the bill, the bill does recite that on or before March
1 of each calendar year, each agency shall submit a report covering
the preceding calendar year, and then names the specific committees
to receive the reports. . :

I wanted to advise the gentleman that I intend to offer an amend-
ment that in accordance with rule XXIV of the House the submission
of reports would be to the Speaker of the House and to the President
of the Senate, who would then submit it to the appropriate committees.

Would the gentleman havé any objection to the submission?

Mr. MoorugAD of Pennsylvania. At first blush, I would not. I
would like to submit it to my colleague on the other side of the aisle.

I want to stress again the bipartisan noncontroversial nature of this
legislation. It had unanimous approval of the subcommittee and the
full committee. I urge its adoption. ,

Mr. ErLeENBORN. Mr. Chairman, will the gentleman yield?

Mr. MooruEAD of Pennsylvania. Can the gentleman yield on his
own time? :

Mr. ErrenBorN. I wanted to know if the gentleman would yield
for a question.

Mr. MooruEAD of Pennsylvania. Of course, I yield to the gentle-
man. ‘ ‘ ‘

Mr. ErvEnBorN. The question has been asked by Members on this
side of the aisle as to the meaning of two definitions of agencies to
include the Executive Office of the President.

I want to ask the gentleman if it is not correct, as it states in the
report of the committee, that the term ‘“‘establishment in the Execu-
tive Office of the President’” as it is contained in this bill means
functional entities, such as the Office of Telecommunications Policy,
the Office of Manager of the Budget, the Council of Economic Advisers
and.so forth; that it does not mean the public has a right to run through
the private papers of the President himself?

Mr. MooruEAD of Pennsylvania. No, definitely not. I think the
report is crystal clear on that. I thank the gentleman for bringing it
up. : .

Mr. Rousserotr. Mr. Chairman, will the gentleman yield?

Mr. MoorHEAD of Pennsylvania. I yield to the gentleman.

Mr. Rousseror. I thank the gentleman for yielding. Does this
legislation mean that foreign governments or individuals from foreign
governments will -have the same kind of access as any American
citizen, or is it just limited to American citizens? ‘

I am referring especially in the case where an individual has to go
to a court suit.
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Mr. MooruEAD of Pennsylvania. The legislation says any person;
that would exclude foreign governments.

Mr. Rousseror. What about a foreign ambassador or a foreign
alien, say the Russian Ambassador?

Mr. MoOREEAD of Pennsylvania. I would think if he had standing
in a court as an individual, not as an ambassador, that he would have
the same rights in connectlon with this; qub]ect of course, to the
limitations provided in the original act.

Mr. RoussELoT. So the interpretation of the gentleman would be
that foreign citizens residing here could, in fact, have the same kind
of access to Government agencies as a U.S. citizen.

Mr. Moorueap of Pennsylvania. Whatever the situation, I would
say to the gentleman from California it is not changed by the legisla-
tion before us. He would have to go back to the original 1966 act to
determine that, but we are not changing that. We are not 1ncreasmg
the coverage of the bill to additional people.

Mr. RousseEror. Except in this legislation we say that “the court
may assess against the United States reasonable attorney fees and
other 11t1gat10n costs reasonably incurred in any case under this
sectlon

So, in fact, foreign citizens and aliens, I was thinking particularly
of alien groups that reside here, if they would decide to go to court
and the court could in fact, assess the U.S. Government for their
legal fees.

Mr. MooruEAD of Pennsylvama Of course, it is conceivable; but
first the plaintiff has to prevail, and even if he prevailed, the courts
will grant it only at thewr discretion.

Mr. Roussevor. But it is clearly possible the way the courts are
today, they are very lenient with our money. I wondered if this is
not a possible flaw in this legislation.

Mr. MooruEAD of Pennsylvania. I think this section is important
because there is often no monetary involvement in this field of litiga-
tion and it does discourage individuals from bringing suits.

Mr. Rousseror. Except it says the court may assess against the
United States for attorney fees.

So, it is another form of legal fee at the expense of the U.S. Treasury.

Mr. MoORHEAD of Pennsylvania. Mr. Chairman, I might point
out to the gentleman that in this kind of litigation, the plaintiff gets no
monetary award from winning the case. He is serving all of the people
by making Government more open if he prevails.

Mr. Rousseror. Except that he may keep it in court by trying to
persuade the judge or the court itself to pay his fees.

Mr. MooruEAD of Pennsylvania. Only, I say to the gentleman,
if the court finds the Government has improperly withheld material.

Mr. Rousseror. Mr. Chairman 1 appreciate the gentleman’s
comments.

Mr. Moss. Mr. Chairman, will the gentleman yield?

Mr. MoorHEAD of Pennsylvama Mr. Chairman, I yield to the
gentleman from California.

Mr. Moss. Mr. Chairman, I was merely going to make the point that
in order for such a person t0 prevail, the original withholding would
have had to have been an improper act, or otherwise he could not
prevail.
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Mr. RoussELot. Mr. Chairman, where does the language say that?
Mr. Moss. The original act is to prevent the improper withholding.
Mr. RousserLor. But, where in this is it?

Mr. Moss. The court here examines in camera and determines
whether or not the information meets the test for privilege or whether
it is going to be released. '

Mr. Rousseror. But the court has the real decisionmaking power
to decide?

Mr. Moss. The court has the decisionmaking power.

Mr. Rousseror. It is not necessarily what the agency feels and/or
the Congress; it is the court.

Mr. Moss. It is the court, because it is a matter that is being tried
in the courts in this case.

Mr. RousserLoT. Well, my concern is in the case of aliens and foreign
people and others who have all kinds of reasons to try to attack
agencies of our Federal Government. This appears to me to be a
substantial loophole, if you will, in the legislation, for them to get
free court costs. That is my only concern.

Mr. MooruEAD of Pennsylvania. Mr. Chairman, I would say to
the gentleman that in the 7-year history of the act, we know of no
case where an alien or foreign official has brought action. It could
be brought under existing law, and it is not changed by this bill.

Mr. RousseELor. However existing law does not provide for the
court to assess the U.S. Government, does it? Does the present law
provide for this?

So, this is really new law on the books, and that was my point.

Mr. MooruEAD of Pennsylvania. Of course, it is new law.

Mr. RoussgLoT. Mr. Chairman, I thank the gentleman.

The Cuairman. The chair recognizes the gentleman from Illinois
(Mr. Erlenborn).

Mr. ErLENBORN. Mr. Chairman, I yield myself such time as I may
consume,

(Mr. Erlenborn asked and was given permission to revise and extend
his remarks.)

Mr. HorroN. Mr. Chairman, will the gentleman yield?

Mr. ErLeEnsorN. Mr. Chairman, I yield to the gentleman from
New York.

Mr. Horton. Mr. Chairman, I want to commend the gentleman
in the well, the gentleman from Illinois (Mr. Erlenborn) and the
chairman of the subcommittee, the gentleman from Pennsylvania
(Mr. Moorhead) for their leadership in bringing this bill to the
floor. T am one of the sponsors of the bill, and I certainly hope that
the House will enact this legislation. _

Mr. Chairman, I rise in support of H.R. 12471, a bill to strengthen
the people’s right to be informed of their Government’s activities.
Our form of government—in fact the foundations of our society—rest
on an informed citizénry. Nothing could be more essential than meas-
}g'esllike the one before us now to the safeguarding of our democratic
ideals.

As the ranking minority member of the Committee on Government
Operations, I am very fortunate to have participated in writing laws
in this area. Eight years ago, I voted in favor of the original Freedom
of Information Act. For 5 years, I served on the Foreign Operations
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and Government Information Subcommittee, which investigated the
performance of Federal agencies under the act. Last February, I in-
troduced, along with several of my colleagues on the committee, a bill
to improve the administration of this law. And today, I will vote for a
measure which fulfills that same objective.

Almost every provision of H.R. 12471 is similar, if not identical, to
a provision of H.R. 4960, the bill I sponsored and testified upon
before the subcommittee. I am happy to see these points in the legisla-~
tion we are now considering.

This measure requires agencies to perform many functions which
will directly aid citizens in obtaining Government documents. It
stipulates that agencies publish indexes of their material, respond to
requests that reasonably describe records and decide whether to com-
ply with those requests within specific periods of time. The bill also
imposes several obligations which will indirectly assist individuals.
Under H.R. 12471, courts could review agency classification of mate-
ria] which was allegedly made for national security reasons and could
force the Government to pay attorney fees and other litigation costs
in suits where the Government does'not prevail. Agencies would have
to respond to court suits quickly and report to congressional com-
mittees annually on how they fulfilled their responsibilities under the
Freedom of Information Act. :

Mr. Chairman, all these changes in the law will advance the people’s
right to know what their Government is doing. I commend their enact-
ment to all Members. .-

(Mr. Horton asked and was given permission to revise and extend
his remarks.)

Mr. Youne of Florida. Mr. Chairman, will the gentleman yield?

Mr. ErLEnBORN. Mr. Chairman, I yield to the gentleman from
Florida.

Mr. Yoouna of Florida. Mr. Chairman, I would ask that the gentle-
man from Illinois, during his comments, might give some specific
comments concerning page 7 of the report, the paragraph entitled,
“National Defense and Foreign Policy Exemption,” which refers to
the language on page 5 of the bill. This is the concern I have, and I
would appreciate very much a discussion of that subject.

Mr. ErvenBoRN. Mr. Chairman, I will be happy to do that, and I
will be happy to answer any further questions the gentleman from
Florida may have.

Mr. Chairman, T am happy to join with the chairman of the Foreign
Operations and Government Information Subcommittee, Mr. Moor-
head of Pennsylvania, in advocating H.R. 12471.

This bill would amend the Freedom of Information Act in several
ways, all designed to ease the public’s access to Government docu-
ments. It is the product of bipartisan effort by our subcommittee.
We began our consideration of the Freedom of Information Act with
two bills, one by Mr. Moorhead and one by Mr. Horton—the ranking
minority member of the Government Operations Committee—and
myself. H.R. 12471 combines features of both those measures and has
the unanimous support of both the Foreign Operations and Govern-
ment Information Subcommittee and the full Government Operations
Committee.
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Mr. Chairman, the Freedom of Information Act became law on
July 4, 1966, and took effect exactly 1 year later. I am proud to have
played a part in securing its passage in the House, along with the
gentleman from California (Mr. Moss) and our former colieague from
Illinois, Don Rumsfeld. The act’s guiding principle is that public access
to Government information should be the rule, to be violated only in
the specific areas which Congress believes are in the national interest
to exempt.

In the few years that the act has been in existence, the executive
branch of Government has become far more open to citizens of this
country. Government officials and employees are to be congratulated
for generally adopting attitudes which are in conformity with the act,
but very different from the previous policy of nondisclosure.

The record of compliance with the law has not been perfect, how-
ever. In extensive investigative hearings over the past 3 years, our
subcommittee has discovered many instances of failure to respond to
the dictates of this act and many efforts to frustrate them by delaying
release of public material.

; Thde bill before us now is intended to remedy problems we have
ound.

Some individuals have experienced difficulty in learning what types
of documents are in the files of various agencies. Section (1)(a) of
H.R. 12471 requires agencies to publish their indexes of materials.

Some citizens have had requests for information denied on the
grounds that they did not identify precisely the documents they
wanted. The act was meant to require individuals to describe records
reasonably, not identify them by specific number. Section (1)(b)
makes this original intent clear.

Some people have had to wait excessive periods of time for responses
to their requests. Section (1)(c) requires agencies to live up to the
spirit, as well as the letter, of disclosure by answering requests
promptly.

The Supreme Court has held that courts may not permit citizens to
view matters which have been classified for reasons of national
defense or foreign policy, and that courts may not examine those
documents to see whether they have been properly classified. Sections
(1)(d) and (2) of H.R. 12471, taken together, permit courts to examine
material in chambers and determine whether it truly falls within the
exemption for national defense or foreign policy classified matter. This
change should persuade agencies to consider more carefully whether
to classify material.

In addition, H.R. 12471 mandates that the Government respond
quickly to complaints filed under this act and, at the discretion of
courts, pay attorney fees and other litigation costs incurred by victo-
rious plaintiffs. The measure also establishes that agencies shall report
annually to the Congress on their performance under the act. All these
provisions are designed to stimulate agencies to comply more com-
pletely and promptly with the law, and on close questions, to decide
n favor of disclosure of information to the public.

Before closing, I would like to comment about an omission in H.R.
12471. H.R. 4960, which Mr. Horton and I introduced and on which
the subcommittee held hearings, included a title establishing an inde-
pendent Freedom of Information Commission.
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Our belief was that the existence of the Commission, authorized to
review negative responses to information requests, would have been
an incentive for positive agency responses. With authority to examine
classified material, the Commission could have relieved judges of the
burden of in camera inspection of information. Although the Commis-
sion’s rulings would have been advisory rather than mandatory, its
rulings would have constituted prima facie evidence of improper with-
holding of records. Thus, we anticipate fewer FOI cases would end up
in the courts. :

The decision not to establish a commission does not render H:R.
12471 defective. We can establish such a commission at a later time,
if need be. I mention it only to serve notice that we are serious about
making the Freedom of Information Act work.

Mr. Chairman, all the changes which the bill before us makes in
procedures of the Freedom of Information Act are beneficial. They
will lead, I believe, to fuller and timelier sharing of information by the
Government with the people of this country. The objective is worthy,
and the means of achieving it are fair. I urge approval of this bill.

Mr. Arcusr. Will the gentleman yield?

Mr. ErLEnBORN. I will be happy to yield to the gentleman.

Mr. ArcuEr. Do I correctly understand this legislation is to
require the prompt distribution to any individual in this country
by sale or otherwise of Government documents that are not otherwise
classified as being in the national security? Is that basically correct?

Mr. ErLENBORN. Yes. That is basically correct. The present law
requires that. The Freedom of Information Act on the books requires
that, with certain exemptions that are spelled out in the act.

Mr. ArcuEr. There is one existing practice that troubles me
already. I wonder if this bill would increase that, that is, the sale by
the Federal Government of a list of names that they accumulate
which are then used by the purchaser for the purpose of solicitation
or mass mailings or harassment of some nature or another. I have
legislation that I have introduced which would prohibit the Federal
Government from selling these lists of names to various people in
this country. I wonder what this act does about it. »

Mr. ErLENBORN. We considered that problem in the subcom-
mittee and we had testimony from interested individuals as well as
the agencies involved. T must confess to the gentleman that we found
it difficult to resolve the problem to everyone’s satisfaction and,
therefore, it is not included here in this legislation.

T am sensitive to the problem, as is the gentleman from New York
(Mr. Horton) who has also introduced legislation similar to that to
which the gentleman refers. As an example, I understand that the
Department of the Treasury has made available the names of all
those who are listed as collectors of or dealers in guns and weapons,
which made it possible for those with sticky fingers and the ability
to break into a person’s home to find out where such weapons might
be available, where they could identify people who were collectors
of guns. It was not the intent of the act, and I hope we find a way of
resolving that problem.

Mr. Youna of Florida. Will the gentleman yield?

Mr. ErvEnBorN. 1 yield to the gentleman.

Mr. Youne of Florida. I thank the gentleman for yielding.
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On the point I had originally raised, the language of thé report on
page 7 seems to me to give the court the privilege to examine now in
camera any information or documents that might be relevant to the
national defense. It is a change from the existing law. That is new law,
then.

Mr. ERLENBORN. Yes That is one of the purposes of this bill;
namely, to change existing law in this respect. It is the result of the.
decision in the Mink case mentioned by the chairman of the sub-
committee, Mr. Moorhead. In that case the Supreme Court said
that the courts were not invested with authority to go behind the
stamped document. Therefore, the decision of any person in the
executive branch who puts a stamp of ‘‘secret’” or ‘classified” or
whatever it might be on a document could not be reviewed by the
Court. It is clearly the intention of the committee to make these
documents subject to inspection in camera and in chambers, not in
public, by the judge, who can then decide as to whether the 'classifi-
cation is proper under the Executive order authorizing such
classification.

Mr. Youna of Florida. Will the gentleman yield further?

Mr. ErvenBorN. I yield to the gentleman.

Mr. Youne of Florida. I have a serious concern about that very
point, and I wonder if the gentleman will respond to this question.
Just what is it that makes the judge an expert in the field and one
who would have sufficient knowledge so that he can make a determina-
tion as to what is or is not to be made available and what should be
prohibited from public distribution?

Mr. ERLENBORN. The only way I can answer the gentleman is it
is the same thing that makes judges experts in the field of patent law
and copyright law or all of the other laws on which they have to pass
judgment. There are no specific qualifications for a judge in these
areas; a judge is a judge. I have the same concern as the gentleman has.
That is why 1 recommended, along with Mr. Horton, the creation of
the Freedom of Information Commlssmn which could develop expertise
in this area and act as a master in chancery or an adviser to the court.
I expect, as I said in my prepared remarks today, that after we have
some experience under this new provision others may agree that we
need a Freedom of Information Commission.

Mr. Youne of Florida. Will the gentleman yield further?

Mr. ErLENBORN. I yield to the gentleman.

Mr. Youna of Florida. Let me respond to the gentleman’s statement
by saying that in the cases you mentioned the judge does have written
law and precedents on which to base a decision, but in the case of
classification and in the case of making the decision of whether a
matter is relevant to national defense and national security he does
mnot have this basis on which to make such a decision.

Mr. Chairman, I still think that insofar as the international com-
munity is concerned that perhaps the judge might consider something
to be unimportant to a possible potential enemy whereas it might be
very, very important to that potential enemy, and where the ]udge
has no special background or expertise to be able to make a reasonable
judgment in that regard.

47-217—T75——17
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Mr. ErLenBornN. The gentleman is accurate in saying that there is
no law that establishes the criteria. We learned as a result of the
Ellsberg case that there is no official secrets act in this country, even
though in other countries, England, for one, there are. Therefore,
what we operate under in the field of classification is the Executive
order. We have an amendment in this bill to paragraph 1 of the list
of exemptions so as to read as follows:

(1) authorized under criteria established by an Executive order to be kept
secret in the interest of the national defense or foreign policy

This will give direct attention of the court to the Executive order
rather than the law, since we have none. The Executive order that
establishes the criteria in such an instance would be used by the court
to pass judgment on whether the criteria in the Executive order has
been made by some flunky in'the Department of Defense, and who has
improperly classified such document.

Mr. Youne-of Florida. Mr. Chairman, if the dentleman will yield
further, I have one more question.

Mr. ERLENBORN. I am happy to yield to the gentleman from
Florida. -

Mr. Youna of Florida. Mr. Chairman, T want to compliment the
gentleman in the well and the leadershlp of the committee for the
work that they have done in bringing out the Freedom of Information
Act amendments. Freedom of information is something which I do
agree with very, very strongly. I believe that our people have the
right to know what the Government is doing, or is not doing. But
again 1 must register my objection, and my strong concern about this
particular matter as it relates to our national defense and as to who
might be making important decisions relative to our national security
matters.

Mr. McCroskey. Mr. Chairman, if the gentleman will yield, just
by way of responding to the inquiries of the gentleman from Florida
(Mr. Young), because I believe this matter is one that should be made
clear insofar as the legislative history is concerned: The framework of
the committee’s consideration of this bill was against the recent de-
cision in the Sirica case, where the Circuit Court of Appeals in the
District of Columbia did provide for in camera inspection of documents
upon which the President claimed executive privilege. I think it is
clear from the language in that decision that the court was prepared to
bend over backward to honor the executive claims of privilege; in
fact, the import in that decision was that only if the need for such
revelation of the information to the grand jury outweighed the na-
tional interest in protecting the information would the court order
that it be disclosed to the grand jury in that case. And all of the other
decisions which we have before us in this field indicate the great
reluctance of the court to overrule a contention that the national
security interests are paramount. And we pass this into law with the
confidence that any court will examine very closely the matter of
national security interest as against a citizen secking disclosure of
information, and that the court is going to be very reluctant to override
an administrative decision which exists in the mind of the administra-
tion relative to declassification of such information. And what we have
done in this bill, I think, reaches a cornpromise that the committee has
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in the language of this bill that, insofar as the safeguards of our
national security are concerned, that should not alone be the single
criteria that would compel a court not to override such an Executive
order supposedly only because of national security. '

Mzr. ErvEngorN. Mr. Chairman, I thank the gentleman from
California (Mr. MecCloskey) for his contribution, and I agree with
what the gentleman has said. There will certainly ba a strong presump-
tion in favor of declassification. I say this because of the testimony ba-
fore our committee which indicated that the power to classify has been
abused considerably by various agencies of this Government.

As I say, we had plenty of testimony that would lead us to believe
that documents have been improperly classified in the first place and,
second, not declassified within a reasonable period of time.

As an historical example, there is the so-called Operation Kealhanl
in which documents have been kept secret for 25 or 30 years, and which
still are classified, to keep information from thz public about what
apparently was a very black day in the history of the United States.
We really do not know why the secrecy has been kept, even though
there have been attempts by historians to get at them. The documents
relate to events which occurred in 1946, i nmediately after World War I1.
The fact that they are still classified, raised questions in one’s mind as
to whether they are properly classified and should still be kept from
the public today, in 1974.

Mr. Youwna of Florida. I do not deny that at all. There are classi-
fications that probably have been the result of someone being overly
cautious in their classification. I would make the point though that
if we are going to make a mistake, it might be better to consider
making that mistake in the interest of a strong national security.

The second point, in response to the gentleman from California, I
recognize the attempts of impartiality of the courts, and I believe
that from the standpoint of their sincerity they certainly could bs
trusted with this program. But I am also aware, as is he, of the vast
number of unauthorized leaks of information, leaks in fact that are
contrary to the law that have come from some of these courts that the
gentleman has mentioned. _

Mr. Chairman, 1 rise in opposition to H.R. 12471, amending the
Freedom of Information Act of 1966. I am certainly not opposed to the

rinciple of streamlining the act through certain procedural changes,
Eut I have grave reservations over the contents of one change which
strikes at the heart of our national security.

My record in support of freedom of information cannot be challenged.
As a Florida State Senator, I was one of the primary.supporters of
Florida’s landmark ‘“Government in the Sunshine’’ law. Since coming
to Congress, my legislative activities have included legislation to open
House committee meetings to the public, and H.R. 1291, a bill to
amend the Freedom of Information Act to require public disclosure of
records by recipients of Federal grants. My bill requires that a willing-
ness to provide full public disclosure be made a condition to receiving a
Federal grant; that complete records must be kept on how these funds
are spent; and that refusal to make these records public will result in
the grant being withdrawn.

I support the bill before us today in its efforts to speed public access
to agency information and to require agencies to provide this informa-
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tion in a timely fashion. These procedural changes would be helpful in
carrying out the intent of the original act.

However, section 552(b)(1) of the United States Code clearly states
‘that the Freedom of Information Act does not apply to matters that
are specifically required by Executive order to be kept secret in the in-
terest of national defense or foreign policy. This is the first of nine
specific exemptions from the provisions of the act.

My distinguished colleagues of the Government Operations Com-
mittee, however, have included in their so-called procedural amend-
ments a change in the language of section 552(b)(1) which could
effectively negate our national security classification system. Taken in
conjunction with language elsewhere in the bill, it permits the courts to
examine in camera the contents of agency records to determlne if a
national security exemption has been properly applied.

This is a specific grant of authority to the courts to second-guess
security classifications made pursuant to an Executive order and thus
constitutes a clear threat to our national defense. As the Justice De-
partment noted in their report to the Congress on this legislation:

No system of security classification can work satisfactorily if judges are going to
substitute their interpretation of what should he given a security classification for
Elose of the government officials responsible for the program requiring classifica~

1011,

My distinguished colleague from Illinois, the ranking minority mem-
ber of the Government Operatlons Commlttee Congressman Erlen—
born, himself has admitted in our colloquy earlier today:

That there will certainly be a strong presumption in favor of declassification.

This does not bode well for top secret documents on our national
defense or foreign policy should some judge decide it would be more in
the interest of the Nation to make them available to the world.

Both my distinguished colleague from lllinois and my colleague from
California (Mr. McCloskey) have pointed out some of the defects of
the existing classification system, especially with regard to older de-
fense materials. To which I would respond that these defects have al-
ready been recognized and an accelerated effort put underway to rem-
edy them.

In Executive Order 11652, dated March 8, 1972, President Nixon
not only recognized the problems of overclassification and the denial
to historians and other interested parties of decades-old war records
and foreign policy documents, he ordered the implementation of an ac-

celerated declassification program. Since that time, the National
Archives and Records Service has sifted through close to 100 million
documents and reclassified most of them so that they are available to
the public. According to the President’s timetable, anything over a
certain age is automatlcally declassified ; other documents of a later
date are subject to review. Kventually, anythmg over 6 years of age will
be subject to automatic review and declassification unless the classi-
fying agency can prove thai the materials still fall under the national
security aegis.

Therefore, because this procedure is now in effect, it is clear that
the thrust of the committee amendment is against current defense
and foreign policy secrets.

Mr. Chairman, I do not believe that the American people want a
Judge to decide what national defense and foreign policy information
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should be publicized. In the Sixth Congressional District of Florida
which I have the privilege of representing in Congress, 86.2 percent.
of those responding to my March 1972 congressional questionnaire
stated that they did not believe that the news media should have the
right to publish or broadcast secret Government information dealing'
with national security.

As a former member of the House Armed Services Committee and.
as one who has long been concerned over the erosion of our national
defense and national security standards, I cannot stand by and see
this legislation breeze through the House without drawing attention.
to its one glaring defect. Mr. Chairman, with this exception, I support:
the legislation and its purposes, but will vote against it on final passage
to register my concern over the weakening of our national security,
and hope that our colleagues in the other body will eliminate this
invidious provision so that I can enthusastically support the bill in
its final form. '

Mr. ErLEnBORN. I thank the gentleman for his comments.

I now yield to the gentleman from Nebraska (Mr. Thone). -

Mr. TuonE. I thank the gentleman for yielding.

(Mr. Thone asked and was given permission to revise and extend
his remarks.) B

Mr. Taong. Mr. Chairman, having assisted in the authorship of an
open records bill in Nebraska and the open meetings law we have in
that State, and the partially open court law, I strongly endorse the
legislation.

Mr. Chairman, I rise in support of H.R. 12471, a bill of which I am
proud to be a cosponsor.

For many years, I have advocated openness in Government. We
must make certain the public’s business is conducted in public. Before
I came to Congress, I helped to draft and worked for passage of
Nebraska’s open meetings and open records laws. As a member of the
Foreign Operations and Government Information Subcommittee,
I have been impressed with the part the Freedom of Information Act
has played in making Government more accessible to the people. Our
hearings last year showed, however, that there is a need for improve-
ment of thislaw. :

The hearings demonstrated that if there is a way that a law can be
interpreted to promote secrecy and to deny the public access to public
records, some Government officials will find that way. For example,
the present law states that agencies must respond to any request to
Jook at “identifiable records.” Some agencies have interpreted this
language so that a citizen can obtain a document only if he or she
knows the precise title or the file number. To prevent such pettifog-
gery, we propose to amend the law so that agencies will have to respond
to any request which ‘“reasonably describes such records.”

Here is another example of the bureaucratic urge for secrecy. The
present law states that an agency must make nonclassified Federal
records “available for public inspection by copying.” Some agencies
have interpreted this language to mean that a citizen can find out the
language in a public document only if he comes to the agency head-
quarters with pencil and paper and copies what is in the record.

To correct this, the proposed language declares that with such
nonclassified information, agencies shall “promptly publish and dis-
tribute—by sale or otherwise—copies.”
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Information is available only if it is timely. Therefore, there are
several amendments to the Freedom of Information Act in the bill
before you that would require the (Government to act more expedi-
tiously. If an agency is in doubt as to whether a record should be made
available to the public, it must notify the person asking for the infor-
mation within 10 days whether his request will be answered, and if
not, the reason for the refusal. The citizen may then appeal to the
head of that agency, and a reply must be forthcoming in 20 days.

We also want to correct a time element that is unfair. If a citizen
sues to get access to Government records, under present law his
attorney must respond to Government motions within 20 days. The
Government, however, is given 60 days to reply to motions by the
other side. Our bill would amend the law to put both sides on equal
footing, with a 20-day limit for replying. ,

A recent Supreme Court decision has left a citizen with no place to
turn if an ageney classifies material which the citizen believes should
be nonclassified. At present, courts can only determine if the mechanics
of the law and Executive orders were faithfully followed in classifying
a document. Qur amendment would give the courts the authority to
examine a document in camera to determine if the information in
dispute actually falls within the criteria of an Executive order.

The Federal Government has sometimes gone to great expense of
litigation to deny citizen access to requested information.

On at least one or two occasions, Government officials have dis-
played an attitude that could be interpreted as saying to a citizen,
“If you want this information, sue the Government.” To make Federal
officials think twice about engaging in litigation when the Government
does not have a strong case, our bill would provide that the Federal
Government may pay ‘‘reasonable attorney fees and other litigation
costs” of citizens who win cases under the Freedom of Information
Act.

One of the most beneficial amendments being proposed to this law,
in my opinion, is one requiring annual reports to Congress. Kach
agency shall tell Congress each year how many times it has determined
not to comply with requests for records, how many appeals there
‘have been, the results of the appeals, a copy of each rule made regard-
ing the Freedom of Information Act, and a copy of the fee schedule
and the fees collected for making records available. Through these
reports, we will be able to determine which agencies are responsive
1o the public and which are not.

I salute the gentleman from Pennsylvania (Mr. Moorhead), the
chairman of the Foreign Operations and Government Information
‘Subcommittee, and the gentleman from Illinois (Mr. Erlenborn), the
ranking minority member of the subcommittee. They have carefully
written. amendments to the Freedom of Information Act worthy of
your approval. It was a pleasure to be associated with them in produc-
ing this legislation. I urge its adoption.

Mr. ERLENBORN. I now yield to the gentleman from Virginia (Mr.
Parris).

' Mr.)PARRIS. Mr. Chairman, I should like to pursue the response the
gentleman made a moment ago to the inquiries from the gentleman
from Florida (Mr. Young). Did I understand the gentleman to say
that in an in camera inspection by the court of information that the
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gentleman assumes hypothetically, for the purposes of this colloquy,
has to do with national security, that the court in this legislation
would look to the provisions of the Executive order that classifies that
material under the national security exemption rather than to the
material itself?

Mr. ErvengorN. No: I am afraid the gentleman misunderstood.
The amendment that we have on the bill says that the material must
be classified under criteria established by the Executive order, and
this is the authority for classifying the material. The court will look
at the material and see whether or not it properly falls within the
area established by the Executive order for classification, if it fits the
criteria of the Executive order, so the court would be looking to the
material itself. -

Mr. Parris. If the gentleman would yield further, let us perhaps
try to draw an analogy here where some individual wants to determine
some information from the Department of Defense, and the Depart-
ment of Defense comes back and says under this statute, if it is law,
that this particular material has some sensitive national security
aspects to it. Would it then presumably not deliver that material,
and the process would go on, and there would be an inspection in
camera, a judicial proceeding?

Mr. ErLENBORN. Might 1 interrupt the gentleman at that point?
Once there has been a refusal, the matter is moot unless the party
seeking the information takes the next affirmative step of instituting
suit. ' : .

Mr. Pagris. I understand, and I have gone by that step. That
material that has been determined by the appropriate Government
agency or Government official within the Department of ‘Defense
would then presumably be delivered or made in some way available
to the court for examination, so that the court itself would review the
documents, or whatever the case may be, and determine that that
was in fact sensitive national security information. -

Mr. ErLEnsoRN. The court could. The court would not be required
to. We say that the court may inspect in camera. That is one device
that would be made available to the court. The court is not required to.

Mr. Parris. Would it not be a reasonable presumption that if -the
court is going to make an intelligent decision about the sensitivity, it is
going to have to look at the material?

Mr. ErLENBORN. Not necessarily. It may be that the description of
the document itself would be sufficient. If someone were asking, for
instance, for the plans for a new weapons system, or something like
that, it would be quite apparent on the face of the request that this
material is properly classified.

Mr. McCroskey. Mr. Chairman, would the gentleman yield for a
supplement to that response? T

Mr. ErLEnBORN. I yield to the gentleman from California.

. Mr. McCroskry. I thank the gentleman for yielding.

Again, we examined this matter against the Sirica case decision.
There the Court of Appeals ruled that if the President offered a
statement to the court as to the reasons why the documents were
being withheld, the court would hear arguments on those issues, and
only if the arguments were not satisfactory to the court would the
court then order that the documents be produced for in camera
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inspection. Using this authorization under criteria established by the
Executive order, if that circuit court decision which remains law is
followed, we would assume that the court would not order the produec-
tion of the documents unless the arguments as to the documents
themselves were not, persuasive.

And the executive branch under the Executive order, having the
power to classify matters as ‘“Top Secret,” “Secret,” or “Confidential,”
we would assume the court would apply very strict rules before apply-
ing the in camera examination of the documents themselves.

Mr. Wrigat. Mr. Chairman, will the gentleman yield?

Mr. ErLENBORN. I yield to the gentleman from Texas. :

Mr. Wrigar. Mr. Chairman, I thank the gentleman from Ilinois.
for ylelding, and I congratulate the gentleman in the well for his
leadership as well as that shown by the chairman of our subcommittee,
the gentleman from Pennsylvania (Mr. Moorhead) for bringing a very
i ivIell—constructed and very well-balanced piece of legislation before the

{ouse.

It is necessary, I think, to point out that most of the changes which
this bill would make in existing law are procedural in nature but they
are of considerable significance in the administration.

Mr. Treen. Mr. Chairman, will the gentleman yield?

Mr. ErLEnBORN. I yield to the gentleman from Louisiana.

Mr. TreenN. Mr. Chairman, regarding the national defense issue
which the gentleman from Florida and the gentleman from Virginia.
have talked about, do I understand that the in-camera review by the
judge would be solely for the purpose of determining whether the
material had been classified consistent with the criteria or does the
judge have the right to question the criteria? Before responding I
would appreciate 1t if the gentleman will direct his attention to the
language in the bill which says:

Authorized under criteria established by an Executive order to be kept secret
in the interest of the national defense or foreign policy.

My question is whether or not the judge can question whether those
criteria were established in the interest of the national defense or
foreign policy. ’ '

Mr. ErLenBorN. T have no hesitation in answering the gentleman
that the court would not have the right to review the criteria. The
court would only review the material to see if it conformed with the
criteria. The description ‘“in the interest of the national defense or
foreign policy” is descriptive of the area that the criteria have been
established in but does not give the court the power to review the
criteria.

Mr. Treen. I thank the gentleman.

If the gentleman will yield further, does the chairman of the sub-
committee concur in that interpretation, that the criteria themselves
may not be reviewed?

Mr. MoornaEaD of Pennsylvania. If the gentleman will yield, the
court must accept the language of the Executive order as it was written.

Let me say to the gentleman what we were concerned about is a
statement in the Supreme Court construing the Freedom of Informa-
tion Act. Justice Potter Stewart said:
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Instead the Congress has built into the Freedom of Information Act an exemp-
tion that provides no means to question an Executive decision to stamp a docu-
ment ‘‘Secret” however cynical, myopic or even corrupt the decision might
have been.

lBut it is that kind of thinking of the Court which we wanted to
alter.

Mr. Recura. Mr. Chairman, will the gentleman yield?

Mr. ErLEnBORN. I yield to the gentleman from Ohio.

Mr. Reeura. Mr. Chairman, I thank the gentleman for yielding.
Mr. Chairman, I, too, support the amendments to the Freedom of
Information Act contained in H.R. 12471. These amendments will,
in my estimation, improve the administration of the act by stimulat-
ing Federal agencies to dislose more Government information to
the public and to disclose it more quickly.

When we think of the Freedom of Information Act and providing
access to Government information, I know that most people think in
terms of affording entry to material in the city of Washington. We
often forget that the Federal Government has offices in communities
all round the country, and that each of these offices also maintains
information which is important to many citizens. As we decentralize
Government further, we will have more of these offices, and they will
maintain increasing amounts of important data.

The Freedom of Information Act applies to matters which are in
these local Federal offices, as well as those which are at the seat of
Government. Regrettably, many officials and employees at these
offices are not familiar with the provisions of the act. Requests: for
information made to them must often be referred to Washington,
and as a result are complied with slowly, if at all. Public access.to
Government data is consequently frustrated not due to any malice
or intent to deceive, but merely to ignorance of the law.

I sincerely hope that the various agencies covered by the Freedom
of Information Act will take the occasion of congressional considera-
tion of amendments to this law to educate their employees in general
offices about it. Perhaps enactment of these amendments, with its
consequent demands on agencies for increased speed and scope of
disclosure, will effectively require agencies to make their employees
outside this city aware of the FOI law.

However greater responsiveness of Federal offices to the people
they serve can be achieved, I shall be happy to see it occur. 1 view
H.R. 12471 ss a means of accomplishing that goal. For that reason,
as well as those cited by previous speakers, I support the bill.

Mr. Chairman, one further matter that we may look at is that these
agencies are located not just in Washington, but also around the -
country, and these agencies ought to be accessible to the public, as
well as those agencies in Washington. I think this is an important
dimension of the bill.

(Mr. Regula asked and was given permission to revise and extend
his remarks.)

Mr. ErLENBORN. I thank the gentleman from Ohio.

(Mr. Wright asked and was given permission to revise and extend
his remarks.)

Mr. WricHT. Mr. Chairman, our committee has worked long and
hard to produce H.R. 12471 as a genuinely bipartisan measure to
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strengthen and to improve the operation of the Freedom of Informa-
tion Act. A total of 12 days of investigative and legislative hearings
were held on the act in 1972 and 1973 by our Foreign Operations and
Government Information Subcommittee, under the chairmanship of
the gentleman from Pennsylvania (Mr. Moorhead). Another ¢ days
of open markup sessions were held by the subcommittee during the
past months to revise, improve, and refine the language of these
amendments so that we could have unanimous agreement by our
subcommittee and full committee members—both Republicans and
Democrats. ’ : o

t Mr. Chairman, the freedom of information issue-—dramatized so
effectively by the gentleman from California (Mr. Moss) during his
16 years as chairman of this subcommittee—has never been a partisan
one. The committee has been diligent in advancing and protecting the
public’s “right to know” during the past four administrations—two
Republican and two Democratic. We have fought the Government
bureaucrat’s penchant for secrecy for almost 20 years in our committee
and have saved the American texpayers untold millions of dollars
in the process. ’ ' v

- The amendments to the Freedom of Inforimation Act of 1966 that
are proposed in H.R. 12471 sre the first to be considered since its
enactment. This is a highly technical and complex subject, and the
committee has been exceedingly careful and deliberate in the amending
process. Some may feel that we have not gone far enough. For example,
the language of only one of the nine exemptions contained in section
552(b) of the act is changed at all. We felt that, by and large, the
Federal courts were doing a creditable job in interpreting the language
of most exemptions in & way consistent with the original intent of the
Congress. The clear trend in case law under the Freedom of Informa-
tion Act has been tilted oward the public’s ‘right to know” and
against Government burcaucratic secrecy, and that is the way it
should be.

Although most of the amendments to the law proposed by H.R.
12471 are procedural in nature, they are nonetheless of significant
importance in improving- the day-to-day administration of the act.
As examples, I call attention to the specific time limits provided in
this bill for an agency’s response to a request for information from the
public. Also, the requirement that indexes of certain types of informa-
tion ‘‘be published and distributed by sale or otherwise” by eachi
Federal agency and the discretionary authority given the courts to
award attorney fees and costs to plaintiffs who prevail against the
Government in freedom of information litigation. Amendments
relating to the court review provisions of the act likewise reaffirm
the original intent of Congress in the definition of the term “de novo’’;
they also confirm our support of discretionary use by the courts of in
camers review of contested records to clearly determine if they are
properly withheld under the criteria of the exemptions set forth in
section 552(b) of the present law.

This is a meaningful and important bill, Mr. Chairman, and one
which deserves the support of every Member of this body. By passing
H.R. 12471 with an overwhelming vote we may begin to repair the
grave erosion of public confidence in our governmental institutions
that has resulted from recent Watergate scandals, secrecy, and
coverup,
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Mr. Moorugap of Pennsylvania. Mr. Chairman, I yield 5 minutes
to the original author of the Freedom of Information Act, the gentle-.
man from California (Mr. Moss.) ,

(Mz. Moss asked and was given permission to revise and extend his
remarks.)

Mr. Moss. Mr. Chairman, 8 years ago when the Congress passed
the Freedom of Information Act without a single dissenting vote, I
thought we had made it abundantly clear that the courts would have
the power to examine classified documents in camera and determine
whether they had been properly classified. :

The criteria for each classification—confidential, secret, and top
secret—had been set forth clearly in an Executive order by the
President. Either a classified document meets the test of the criteria:
or it does not. It is just that simple.

It does not require an Einstein. What it does require is some in-
telligence, sensitivity, commonsense, and an appreciation for the
right of the people to know what their Government is doing and why.
I have confidence our judges have these qualities. '

I do not think we have to make dummies out of them by insisting
they accept without question an affidavit from some bureaucrat—
anxious to protect his decisions whether they be good or bad—that
a particular document was properly classified and should remain
secret. No bureaucrat is going to admit he might have made a mistake.

If that sounds partisan or too severe a criticism, I would like to
quote directly from a statement of the President of the United States
only 2 years ago. He said:

Unfortunately, the system of classification which has evolved in the United
States has failed to meet the standards of an open and democratic society, allowing
too many papers to be classified for too long a time. The controls which have beenr
imposed on classification authority have proved unworkable, and classification:
has frequently served to conceal bureaucratic mistakes or to prevent embarrass-
ment to officials and administrations. . .

The many abuses of the security system can no longer be tolerated. Fundamental
to our way of life is the belief that when information which properly belongs to
the public is systematically withheld by those in power, the people soon become
ignorant of their own affairs, distrustful of those who manage them, and—even-
tually—incapable of determining their own destinies . .

Although the present Freedom of Information Act requires de novo
determination of agency actions by the Federal courts, the Supreme
Court has problems to the extent which courts may engage in in
camera inspection of withheld records.

A recent Supreme Court decision held that under the present
language of the act, the content of documents withheld under section
552(b) (1)—pertaining to national defense or foreign policy infor-
mation—is not reviewable by the courts under the de novo require-
ment in section 552(a) (3). The Court decided that the limit of judicial
inquiry is the determination whether or not the information was, in
fact, marked with a classification under specific requirements of an
Executive order, and that this determination was satisfied by an
affidavit from the agency controlling the information. In camera
inspection of the docuinents by the Court to determine if the informa-
tion actually falls within the criteria of the Executive order was
specifically rejected by the Court in its interpretation of section
552(b) (1) of the act. However, in his concurring opinion in the Mink
case, c11\/Ir. Justice Stewart invited Congress to clarify its intent in this-
regard.
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_ Two amendments to the act included in this bill are aimed at
increasing the authority of the courts to engage in a full review of
agency action.with respect to information classified by the Depart-
ment of Defense, the Department of State, and other agencies under
Executive order authority. :

- Mr. Chairman, it is the intent of the committee that the Federal
courts be free to employ whatever means they find necessary to
discharge- their responsibilities. This was also the intent in 1966
when Congress acted, but these two amendments contained in the bill
before you today make it crystal clear. I ask for your unanimous
support for this legislation which is intended to close such loopholes
and make the right to know more meaningful to the American people.

I would like to point out, Mr. Chairman, too, I know the concern
expressed by at least two Members in the questions directed to the
distinguished ranking minority member of the committee, the gentle-
man from Illinois (Mr. Erlenborn), that the classifications of many
of these documents are made at such low levels in the bureaucracy of
Government that one would be almost shocked to even find out that
they had the authority to impose a classification stamp.

We found at one time that classification authority was being exer-
cised by over 2 million persons in the Federal bureaucracy. Many of
those documents were classified with little understanding on the part
of the classifiers and remain hidden from public view. Many of those
documents could be the subject of action proposed to be taken in
court under the provisions of the language now being amended to
further clarify the Freedom of Information Act. I think the amend-
ments are most worthwhile. '

Mr. Chairman, before yielding the floor, I would like to address a
question to the gentleman from Pennsylvania (Mr. Moorhead),
regarding the report language on page 9 under the subheading,
“Information to Congress.” '

As T understand it, I think it is of the utmost importance that in
no way do we modify the rights of the Congress by anyof the language
contained in the amendments now pending before this committee.

Mr. MooruEAD of Pennsylvania. Mr. Chairman, will the gentleman

yield?
Mr. Moss. Mr. Chairman, I yield to the gentleman from.
Pennsylvanis.

Mr.” MoorEEAD of Pennsylvania. Mr. Chairman, as is the usual
case, the gentleman from California is 100 percent correct.

Mr. Moss. Mr. Chairman, I thank the gentleman.

Mrs. Mink. Mr. Chairman, will the gentleman yield?

Mr. Moss. Mr. Chairman, I yield te-the gentlewoman from Hawaii.

(Mrs. Mink asked and was given permission to revise and extend
her remarks.) . .

Mrs. Mink. Mr. Chairman, I would like to join the gentleman in the
well in expressing my very genuine support for this legislation, and
commend not only the gentleman in the well, but the chairman of the
subcommittee and the members of this committee for bringing forth
this legislation which will correct two major defects in the Court’s
decision as was rendered in the Mink against EPA case.

Mr. Chairman, I rise in support of H.R. 12471, legislation to amend
the Freedom of Information Act.
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As Congress moves to reform our election laws, it is also essential

that we move forward on another front to bring Government closer to
the people. This is in the area of governmental information, the free
flow of which is the wellspring of our constitutional democracy.
" Fortunately, we have an excellent vehicle for this. The Freedom of
Information Act, first enacted in 1966, provides a tested and workable
mechanism for agsuring the disclosure of information to the public
while at the same time protecting the confidentiality of the Govern-
ment process where necessary.

Acting on the experience gained under the basic statute, we can
refine and improve the act as needed. H.R. 12471 is an effort to do this.
It is a carefully considered and drafted bill which was reported out
unanimously by the members of the Committee on Government
Operations. It makes spare and judicious changes in the act, the need
for which has been fully demonstrated by events in the information
area.

I would like to discuss one such change in particular, as I was a
participant in the events which showed the act must be clarified. On
January 22, 1973, the U.S. Supreme Court rendered its decision in the
case of Environmental Protection Agency against Mink, et al. This
was the first interpretation of the Freedom of Information Act by the
Supreme Court. I had initiated the suit a year earlier with 32 other
Members of Congress as coplaintiffs. We sought as Members of Con-
gress and as private individuals to compel the executive branch to
release papers on the nuclear test “Cannikin.” At the time, Congress
was making a decision on whether to authorize and appropriate funds
for the test.

In our suit, we asked that the judicial branch rule on the Executive’s
compliance with provisions of the act. We secured an Appeals Court
directive to the Federal district judge to review the documents in
camera to determine which, if any, should be released. This seemed en-
tirely proper to us as an initial step under the act, since the act does
provide for court determination under section (a)(3) on a de novo
basis of the validity of Executive withholdings.

Unfortunately, in the Mink case the Supreme Court reached a deci-
sion that most of us regard as somewhat tortuous in this regard. When
the executive branch took the Appeals Court decision to the higher
court on certiorari, the Supreme Court held that in camera reviews of
material classified by the President as national defense and foreign
policy matters are not authorized or permitted by the act.

The basis of this decision was the act’s list of exemptions from com-
pelled disclosure, Exemption No. 1, under section (b)(1) of the act,
exempts matters authorized by specific Executive order to be kept
secret in the interest of the national defense or foreign policy. Some-
how, the Supreme Court decided that once the Executive had shown
that documents were so classified, the judiciary could not intrude.
Thus, the mere rubberstamping of a document as “Secret’” or “Con-
fidential” could forever immunize it from disclosure. All the Court
could do was to determine whether it was so stamped. An affidavit was
used in the Mink case to prove this. No judge ever saw the documents
at all, not even their cover page.

The abuses inherent in such a system of unrestrained secrecy are
obvious. As the system has operated, there is no specific Executive
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order for each classified document. Instead, the President issued one
single Executive order establishing the entire classification system, and
all of the millions of documents stamped ““‘Secret’’ under this over suc-
ceeding years are now forever immune from even the most superficial
judicial serutiny. A lower-level bureaucrat could stamp the Manhattan
telephone directory ‘“Top Secret” and no court could order this
changed. Under the Supreme Court edict, the Executive need only dis-
patch an affidavit signed by some lowly official certifying that the
directory was classified pursuant to the Executive order, and no action
could be taken.

Obviously, something must be done to correct this ridiculous court
interpretation. It need not be a drastic step. Actually, it was the
original intention of Congress in adopting the Freedom of Iniformation
Act to increase the disclosure of information. Congress authorized de
novo probes by the judiciary as a check on arbitrary withholding
actions by the Executive. Typically, the de novo process involves in
camera inspections. These have been done by lower courts in the case
of materials withheld under other exemptions in the act. They can be
barred under exemption No. 1, only through a misguided reading of
the act and by ignoring the wrongful consequences. _

H.R. 12471 contains two minor changes in the act to correct this
aspect of the Mink decision and make crystal clear that courts have
authority to make in camera inspections of original documents, o
matter under what exemption they were withheld, to assure compliance
with the Freedom of Information Act.

The first change inserts the words “and may examine the contents of
‘any agency records in camera to determine whether such records or any
part thereof shall be withheld under any of the exemptions set forth”
In the act. This change will remove all doubt that courts have dis-
cretionary authority to utilize in camera inspections when they believe
it is desirable. It does not compel such actions but leaves it to the dis-
cretion of the court.

The other change brought about by the Mink decision revises the
wording of exemption No. 1. Instead of referring merely to matters
specifically required by Executive order to be kept secret, it will
exempt matters “authorized under criteria established by an Executive
order to be kept secret. This will give courts leeway to probe into the
justification of the classification itself. The change will empower courts
to detérmine whether_the matters meet the criteria established by the
Executive order under which they were withheld. In effect, courts will
be able to rule on whether disclosure actually would bring about
damage to the national security or on whatever other test is set forth in
the Executive order as justification for the classification. Our intention
in making this change is to place a judicial check on arbitrary actions-
by the Executive to withhold information that might be embarrassing,
politically sensitive, or otherwise concealed for improper reasqns rather
than truly vital to national defense or foreign policy. We are not saying
any material must be released, only that it must be submitted to an
impartial judge to determine whether its withholding meets the pro-
visions and purposes of the act.

I believe these changes are essential if we are to restore the proper
functioning of our democratic process. I ask for approval of H.R.
12471, ' ' ‘ ‘
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Finally in closing, 1 would like to acknowledge the Members of
Congress in 1971, who joined me in my suit against the Government,
which led to the Mink against EPA decision. The Members of Congress
who were coplaintiffs are:

LisT or COPLAINTIFFS

(Senator) James Abourezk, Bella S. Abzug, Herman Badillo, (the late) Nick
Begich, Phillip Burton, William Clay, (former Rep.) John G. Dow, Robert F.
Drinan, Bob Eckhardt, Don Edwards, William D. Ford, Donald M. Fraser,
Michael Harrington, Augustus F. Hawkins, Ken Hechler, James J. Howard.

_Robert W. Kastenmeier, Edward I. Koch, Robert L. Leggett, Spark M.
Matsunaga, Romano L. Mazzoli, (former Rep.) Abner J. Mikva, Parren J.
Mitchell, John E. Moss, Thomas M. Rees, Teno Roncalio, Benjamin S. Rosenthal,
Edward R. Roybal, (the late) William F. Ryan, (former Rep.) James H, Scheuer,
John F. Seiberling, Frank Thompson, Jr. 7

The Crairman. The time of the gentleman from California has
again expired. 3

Mr. MooruEAD of Pennsylvania. Mr. Chairman, I yield 1 addi-
tional minute to the gentleman from California (Mr. Moss).

Mrs. Mink. Mr. Chairman, this has been a very long struggle for
many of us, including the gentleman in the well, in the case we brought
against the Government for the disclosure of information which we felt
was so essential in our deliberations. The actions of this committee
today in bringing this bill to the House will serve to enlarge not only
our ability but the ability of the American people to acquire important
information so that we can fully participate in this democracy. ’

Mr. Chairman, I thank the gentleman again, together with the chair-
man and members of the committee.

Mr. Moss. Mr. Chairman, I thank the gentlewoman, and I would
like to take this opportunity to express to the gentleman from Pennsyl-
vania (Mr. Moorhead) and the gentleman from Illinois (Mr. Erlen-
born) my unqualified admiration for the work they did in drafting
these amendments.

Mr. Chairman, I am pleased to support them in offering the amend- .
ments to the House today.. - - . : :

Mr. ErLENBORN. Mr. Chairman, I yield 4 minutes to the gentleman
from Ohio (Mr. Brown). S

(Mr. Brown of Ohio asked and was given permission to revise and
extend his remarks.) 7 :

" Mr. Brown of Ohio. Mr. Chairman, I support the laudable objec-
tives of the Freedom of Information Act, and the worthy attempt that
the: committee is making to strengthen the act and clarify certain
ambiguities that still plague the act. But the House should make clear
that the Corporation for Public Broadcasting is not intended to be
covered within the expanded definition of “agency” which is part of
this amendment. The corporation clearly isnot a Government corpora-
tion or a Government-controlled corporation and should not become
subject to the act under those terms as used within the expanded defi-
nition of “agency’”’ in the amendment. )

" The Public Broadcasting Act of 1967 expressly provided that the
corporation is not to be ““an agency or establishment of the U.S. Gov-
ernment.”” Rather it is a private, independent corporation incorpo-
rated pursuant to the. District of Columbia Nonprofit Corporation Act.
Although Congress was desirous of supporting public breadcasting
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with Federal funds in 1967, it was keenly aware that it would be inap-
propriate—constitutionally and otherwise—for the Government itself
to perform the support activities that it envisioned for the corporation.
Congress established a private corporation so that the Government it~
self would not be involved in deciding how the Federal funds appro-
priated for the support of public broadcasting would be used.

~ Of course, the corporation is not opposed to making available to the
public information concerning its activities. Indeed, it is important
that the public understand what the corporation does for it to succeed
in its mission. But it would be a mistake to treat the corporation as a
Government agency or Government-controlled corporation when its
very reason for being is insulation from the Government. If the cor-
poration is made subject to the act, the corporation will inevitably be
clothed with the trappings of Government.

So, Mr. Chairman, I rise to inquire of both the chairman of the sub-
committee, the gentleman from Pennsylvania (Mr. Moorhead), and
-the ranking member, the gentleman from Illinois (Mr. Erlenborn) if,
under the language on page 8, the definition of “agency,” in reference
to the Corporation for Public Broadecasting, is not inconsistent with
the language of the legislation and if, in fact, there is any effort to get
control of the corporation or its decisionmaking function through this
act. I would certainly hope not.

. 1}/(111:? MooruEaD of Pennsylvania. Mr. Chairman, will the gentleman
yield?

Mr. Brown of Ohio. I yield to the gentleman from Pennsylvania.

Mr. MooruEAD of Pennsylvania. Mr. Chairman, as I stated earlier
in the debate, the language of the statute, where it says, ‘‘Govern-
ment-controlled corporation,” would be controlling over the language
of the report. If the Corporation for Public Broadcasting is not a Gov-
ernment-controlled corporation, then the provisions of the act would
not reach it.

I will say to the gentleman that if the act does apply to the corpora-
tion, there is no intention to do anything but give individual members
of the public the right to get information. I am sure that this corpora-
tion would give that to the individual citizens, either with the law or
without the law.

There is no intent te institute Government control or congressional
control over the corporation itself. ’

Mr. Brown of Ohio. Mr. Chairman, I thank the gentleman for his
response. :

The gentleman from Illinois (Mr. Erlenborn) will concur, I trust.

Mr. ErLExsorN. Mr. Chairman, if the gentleman will yield, I will
state that the gentleman is correct.

Mr. Gupe. Mr. Chairman, will the gentleman yield?

. Mr. Brown of Ohio. Mr. Chairman, I yield to the gentleman from
Maryland. :

- (Mr. Gude asked and was given permission to revise and extend his
remarks.)

Mr. GupE. Mr. Chairman, the people’s right to know is fundamental
in-our democracy. H.R. 12471 advances that right by making improve-
ments in administrative procedures under the Freedom of Information
Act. As a member of the subcommittee which considered this bill, I
wish to add my support of it.
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I would like to address myself to two provisions of H.R. 12471 in
particular: Section (1)(d), which permits—but does not require—
courts to examine the contents of agency records in camera to deter-
mine whether the records or any portion of them may be withheld
from the public under any of the exemptions to the act, and section
(2), which makes clear that only documents which may be kept secret
1in the interest of the national defense or foreign policy are those which
have been properly classified. ,

Just before we began our hearings on two bills to amend the Freedom
of Information Act, both of which I cosponsored, the Supreme Court
ruled in Environmental Protection Agency v. Mink, 410 U.S. 73 (1973),
that courts could not review the contents of classified documents.
It decided that a determination of whether material was properly
classified was satisfied by an affidavit from the agency controlling the
information.

On the basis of personal experience, Mr. Chairman, I do not believe
that this decision is reasonable. Let me cite one example. Weather
modification in Vietnam during American participation in the war
there is a subject in which I have had considerable interest. Both
Senator Cranston and I have asked the Defense Department for
information about this subject repeatedly since 1971: we have been
denied it each time. Senator Pell, who is the chairman of the Senate
Subcommittee on Oceans and International Environment, has also
asked for this information, and he, too, has been denied it.

Weather modification is one of the most sensitive and fascinating
scientific topics being discussed today. Scores of meteorologists and
environmentalists are very concerned about developments in this
area. Surely Congress ought to know what the Defense Department
is doing with regard to it before legislating on measures in this field,
such as my House Resolution 329, expressing the sense of the House
that the United States should seek prohibition of weather modifica~
tion as a weapon of war.

I think that the Department erred in not releasing information on
weather modification, but under the present law, I could not seek
court review of the Department’s position.

If H.R. 12471 were to be enacted, however, I could seek that court
review. I could get a hearing by an independent arbiter on whether
the executive branch had acted rightly in withholding information.
I am pleased to vote for a bill which makes this improvement in the
administration of the Freedom of Information Act.

(Mr. Alexander, at the request of Mr. Moorhead of Pennsylvania,
to revise and extend his remarks at this point in the REcozrp.)

Mr. ALexanper. Mr. Chairman, I rise in support of H.R. 12471,
which is designed to strengthen the Freedom of Information Act.
This legislation is another step in making certain that government is
the servant of the people and not its master. ,

One provision is especially important in this regard. The bill provides
for the recovery of attorney fees and costs at the discretion of the
courts. '

Why is this so important? For one thing, there has been altogether
too much unnecessary litigation forced upon our citizens by Federal
agencies that feel they own or have a proprietary interest in Govern-
ment information—information that belongs to all of our people.

47-217—75——18 S
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Citizens are sometimes compelled to spend thousands of dollars—
money they can ill afford—simply to assert rights which Congress is
attempting to implement under both the spirit and letter of the
Constitution.

The Government has lost more than half of its Freedom of Infor-
mation cases. That is not much of a track record. In fact, it is lousy.
And guess ‘who is stuck with the tab? The unfortunate citizen com-
plainant and the taxpayers.

The committee feels that once the Government has to take full
responsibility for litigating indefensible cases, it will think twice before
going to the mark in the first instance.

Let me emphasize that the recovery of reasonable attorney fees and
other litigation costs is at the discretion of the court. It may take into
consideration those factors it considers consistent with the adminis-
tration of justice.

These may include when the suit advances a strong congressional
policy, the ability of the plaintiff to sustain such expenses without
harmful sacrifice, the obstinance of the Government in pressing a
weak case, the questlon of possible malice and any other factors
considered important to the court.

The committee feels strongly that no plaintiff should be forced to
suffer any possible irreparable damage because the Government failed
to live up to the letter and spirit of ‘the Freedom of Information Act.

Only when this Nation’s most threadbare citizen can stand before
the full array of Government power and emerge victorious in every
sense when his cause is just will the full promise of our system of
government be realized. That promise must be guarded and brought
to reality and that is our intention. _

I ask thig House to strike another blow for liberty and approve this
legislation with resounding affirmation for its constitutional goals.

Mr. MoorueaD of Pennsylvania. Mr. Chairman, I yield such time
as he may consume to the gentleman from I‘lomda (Mr. Fascell),
a member of the committee. -

Mr. Fascern. Mr. Chairman, I thank the gentleman for yielding
time to me.

Mr. Chairman, as one of the origina] charter members of the Moss
subcommittee, appointed by the late Chairman Dawson in 1955 to
investigate Government secrecy and withholding practices, I am
particularly pleased to support the pending bill, H.R. 12471.

This measure would measurably improve and strenothen the original
Freedom of Information Act, now in operation for. almost 7 years.
Our committee has spent many weeks of concentrated effort in
investigative and legislative hearings and in public markup: sessions
to draft and perfect the legislation before us today. The need for these
amendments has been fully documented in our 1972 investigative
report—House Report 92-1418—and in our legislative report on this
measure—House Report 93—-876. I commend these two documents to
all Members. They make a clear-cut case for these important amend-
ments to curb Federal agency delays and other abuses in the admin-
istration of the act, to clanfy and reaffirm original congressional intent,
arid to make the Freedom of Information Act & much more usable tool
for the working press.

Mr. Chairman, the advantages of open pubhc access to the workings
of government have been clearly demonstrated in both the Federal
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Freedom of Information Act and in my own State of Florida through
the “sunshine law.” One of the ways in which we can help reestablish
public confidence in our governmental operations is by the quick
enactment of these amendments to the Freedom of Information Act.

For the most part, the Federal courts have taken adequate notice
of the importance of the act as a milestone enactment by Congress
in preserving the fundamental right of all Americans to be informed
about the business of their Government. The pending legislation,
therefore, does not change the language of eight of the nine exemptions
contained in section 552(b) of the act. One of the most eloquent state-
ments by a Federal court in support of the principles of the act was
made in the 1971 freedom of information case of Soucie against David:

Congress passed the Freedom of Information Act in response to a persistent
problem of legislators and citizens, the problem of obtaining adequate information
to evaluate Federal programs and formulate wise policies. Congress recognized
that the public cannot make intelligent decisions without such information, and
that governmental institutions become unresponsive to public needs if knowledge
-of their activities is denied to the people and their representatives. The touchstone
of any proceedings under the Act must be the clear legislative intent to assure
public access to all government records whose disclosure would not significantly
harm specific governmental interests. The policy of the act requires that the
disclosure requirements be construed broadly, the exemptions narrowly,

Mr. Chairman, one historical reference is particuladrly important in
understanding the need for these amendments. When hedrings were
held 9 years ago by the Moss subcommittee on legislation that finally
‘was enacted as the Freedom of Information Act of 1966, every single
witness from the Federal bureaucracy—then under a Democratic
President—opposed the bill. They claimed that it would seriously
hamper the functioning of Federal agencies and be ruinous to the
decisionmaking process. Déspite their opposition, the bill was unani-
mously passed by the Congress and President Johnson wisely signed
it into law. Of course, no such calamitous result was forthcoming. The
spectres never appeared. During the hearings on this current legisla-
tion to strengthen the freedom of information law, every single witness
from the Federal bureaucracy—this time under a Republican Presi-
dent—has again opposed the bill, using the same types of discredited
arguments heard 9 years ago. I trust that history will repeat itself
and that Congress will again give its overwhelming approval to free-
dom of information legislation and that the present:White House
incumbent will likewise sign the bill into law. :

Mr. Chairman, I urge our House colleagues to support the important
bipartisan amendments to the Ffeedom of Information Act as con-
tained in H.R. 12471. : ’ S

Mr. Chairman, I would just simply like to add two points: One is
that the original act, after long years of study and thousands of pages
of testimony, has béen in operation now for 7 yeats, and all of the
cries that were raised at the time the original act was passed can be
summed up probably in this fashion: That it wag said that if we passed
the Freedom of Information Act, it would bring the executive branch
of Government to a grinding halt. '

None of that, of course, has happened. The Freedom of Information
Act has found its place in the legislative history and in the adminis-
tration of our Government. It has been an extremely useful tool for
our citizens, and it has helped build confidence in Government. Good-
ness knows, we need more of that.
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So these amendments now are another long step toward clarifying
the right of public access to Government information.

Mr. Chairman, I would just want to add this one thought: That
none of the fears that have been expressed really materialized. I do
not believe that any would materialize in the future as a result of
these amendments or any other act that deals with this subject. I
think it is too well ingrained now in our legislative history and in the
operational history of this Government.

One point we should keep in mind is that members of the public
and the rights of individual Congressmen are also covered under this
act as members of the public, and I would like to ask the chairman of
the committee, once again, in view of the long history on this point,
that whatever rights accrue to Members of Congress under this act as.
Members of the body politic, this in no way is in derogation of other
rights which may exist by reason of our responsibilities as Members.
of Congress and in no way diminishes or modifies those rights.

Mr. MooraEAD of Pennsylvania. Mr. Chairman, the gentleman is
entirely correct.

(Mr. Fascell asked and was given permission to revise and extend
his remarks.)

Mr. Leaman., Mr. Chairman, I rise in support of the Freedom of
Information Act amendments, and urge the defeat of any weakening
amendments. _

Mr. Chairman, the people in the 13th District in Florida wonder
why it takes over a month to receive even an interim reply from a
Federal agency on a request for information. As a matter of fact, my
staff often has the same problem. '

The information stored in Government files is valuable stuff. And
the people whose taxes paid for it should in most circumstances be
able to get hold of information quickly. I am pleased to see that the
committee has set time limits of ten working days for agency action
on original requests.

The Freedom of Information Act amendments before us today are
more of what we in Florida call “government in the sunshine.” Gov-
ernment in the sunshine is letting the people see what it is that the
Government is doing, and gives the people better access to the
Government. Conversely, it also makes the (Government more re-
sponsive to the people.

Mr. Chairman, 1 urge the support of my colleagues for this bill.

Mr. HanrasaN. Mr. Chairman, I was particularly proud of the
recent action of the House of Representatives in passing H.R. 12471.
This bill represents the first comprehensive attempt to expand and
improve upon the Freedom of Information Act which became public
law in 1966. '

Never before in the history of America has the need for better access
to governmental information by the people been so great. One of the
major reasons so many Americanshave lost faith in our form of govern-
ment has been the persistent belief that ours is a government of the
few which makes its decisions in secret. The whole purpose of the
Freedom of Information Act'was to open up governmental information
to the scrutiny of the American- people. By passing H.R. 12471, the .
House has acted decisively to make this important public law more
effective and available for use by all: Americans,
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The following major improvements to the Freedom of Information
Act are included in H.R. 12471:

First. A current index of agency policies and documents shall be
promptly published and distributed to interested individunals by sale
-or otherwise;

Second. Requests for information must merely ‘‘reasonably de-
scribe” as opposed to ‘‘specifically identify” records in question;

Third. Nothing in this bill shall be construed to limit in any way
congressional access to information;

Fourth. Time limits for each phaSe of agency response to informa-~
tional requests are set up. Original requests must be acted upon within
10 days. Administrative appeals must be decided within 20 working
days. Court proceedings may be initiated if these deadlines are not
met;

Fifth. The court may reimburse an informational requester in cases
where the agency denial is not, upheld;

Sixth. The court may examine in secret any information denied to
see if it falls into any category of excluded information;

Seventh. Information denied for security reasons must be spe(:lﬁcally
identified as such by the executive branch;

Eighth. Each agency must submit an annual report of its efforts to
meet the requirements of this act including the number of demals,
reasons for each and the amount and rate of fees; and

Ninth. All executive agencies and Government corporatlons in-
cluding the Executive Office of the President, are required to abide
by this act.

As a Member of Congress who has taken a deep and abiding interest
in the free flow of Government information, I feel the House has acted
in the public interest by passing H.R. 12471. I sincerely hope this
wise and farsighted measure will be speedily enacted into law.
hMr. Parren. Mr. Chairman, many years ago, Lord Acton wrote
that—

Everything secret degenerates, even the administration of justice; nothing is
safe that does not show it can bear discussion and publicity.

1 have always believed that, for I am convinced that the public has
the right to know what the Government is doing right—or wrong.
That is why I was a cosponsor of the Freedom of Information Act of
1966. It always disturbed me to read or hear that some Federal depart-
ments or agencies conceal public-information, instead of revealing it.

Although the 1966 act has made more information available to the
public, many improvements have to be made before Congress can
- really say it 1s furnishing the people with the information they deserve.
Therefore, once again, 1 have become a cosponsor of freedom of infor-
mation leglslatl.on, because it contains provisions that help strengthen
the present law. The new legislation not only strengthens procedural
aspects, but also improves its administration, and expedites the han-
dhing of requests for information from Federal agencies, including re-
ports to Congress that will show apphcatlons for information denied.

Mr. Chairman, I have, like Jefferson, “‘confidence in the people,
cherish and consider them as the most honest and safe.” After years
in public life, my confidence in the people has grown, while my faith
in some who govern has declined. Yet, I have hope and believe that
one of the best ways of improving the low esteem in which Congress
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is held by the public—only about 21 percent think we are doing a good
job—is to pass a Freedom of Information Act that will provide people
with the information they need about government. If government is
right, it should be praised, and if it is wrong, it should be criticized.

T urge my colleagues to vote for this bill, for it will not only strengthen
the public’s right-to-know, but also help restore some of the public
confidence that Federal agencies and Congress have lost.

Mr. TaompsoN of New Jersey. Mr. Chairman, I rise in support of
H.R. 12471 in order that the Freedom of Information Act might be
strengthened and made a more workable tool by the news media and
other Americans. ‘

As a cosponsor of the original 1973 bill on which the Foreign
Operations and Government Information Subcommittee held hear-
ings, I have closely followed the markup sessions that produced this
bipartisan measure before us today. I think it significant, Mr. Chair-
man, that there is a broad representation of the political spectrum of
both sides of the aisle in support of this bill. - '

History has repeatedly shown that an obsession for secrecy in
governmental Institutions has been the handmaiden of repression,
corruption, and dictatorial rule. Government secrecy for the purpose
of hiding wrongdoing, inept leadership, or bureaucratic errors under-
mines and can eventually destroy our system of representative govern-
ment. The confidence of the American public in governmental
Institutions must be restored if we, as a nation, are to emerge from the
Watergate doldrums. This bill to make the Freedom of Information
Act a more viable weapon in the fight against secrecy excesses of the
entrenched Government bureaucracy is an important start in that
direction.

Mr. Chairman, in that connection we should all heed the recent
observations of former Chief Justice Earl Warren when he said: '

It would be difficult to name a more efficient ally of corruption than secrecy.
Corruption is never flaunted to the world. In Government, it is invariably prac-
ticed through secrecy. . . . If anything is to be learned from our present diffi-
culties, compendiously known as Watergate, it is that we must open our public
affairs to public scrutiny on every level of Government. . . .

I urge that we begin today by an overwhelming vote in support of
H.R. 12471, to let the American public know that we in Congress
believe that freedom of information is the best antidote for the Water-
gate secrecy and coverup poison.

Mr. Osey. Mr. Chairman, I should like to commend the gentleman
from Pennsylvania (Mr. Moorhead) and the Foreign Operations and
Government Information Subcommittee which he chairs for doing a
superb job of legislative oversight on the Freedom of Information
Act. That painstaking and hard-hitting job of oversight in the 92d
Congress led to the introduction last year of amendments to clarify
and strengthen the act, which I was pleased to cosponsor. Subsequent
legislative hearings helped shape the amendments that are before us
now.

" I think a strong case for these amendments has already been made.
All T hope to do now is contribute one example of why congressional
vigilance is necessary to assure that the Freedom of Information Act
functions in the way Congress intended.

Last December 27 the Soil Conservation Service of the Department
of Agriculture published regulations prescribing the policies, proce-
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dures and authorizations governing the public availability of its mate-
rials and records under what it erroneously referred to as the “Public
Information Act.”

The SCS said it would make its records available with “reasonable
promptness” for inspection or copying, except for certain kinds of
records which it then listed. The SCS may have intended that its
list reflect the act’s list of certain categories of information that are
exempt from mandatory disclosure, but the agency stumbled before
it even got started.

Its very first category was:

Materials specifically required by Executive orders to be kept secret.

A much, much broader category than that specified by the act
itself, which now reads:

To compound its error, the SCS did not invite public comment on
its regulations, declaring blandly that—

Specifically required by Executive order to be kept secret in the interest of
the national defense or foreign policy. )

No substantive basic policy or procedural changes have been made.

Of course, that allegation was nonsense.

T cite this example to show that Federal agencies still cannot yet
be trusted to live up to the Freedom of Information Act on their own.
We must monitor them constantly and continue to demand that they
strive to comply with the law to the fullest. If we do not, the public
will not have the access to government information that it is entitled
to have under the law.

Mr, Chairmen, 1 urge that these amendments to the Freedom of
Information Act be passed as reported out by the Government
Operations Committee.

Mr. BroomrieLp. Mr. Chairman, I rise today in support of H.R.
12471, to amend the Freedom of Information Act. When this historic
act was passed in 1966, the intent was to guarantee the right of the
American people to know what their Government was doing by en-
abling them to.obtain information and records from Federal agencies.

It has been increasingly evident since then that the 1966 act lacks the
strength necessary to make it effective in this area. Certain ambigui-
ties and weaknesses have prevented it from achieving the results in-
tended by its passage. We have the opportunity today to correct this
situation and inject new life into the original act by passing H.R.
12471.

The basis of a sound democracy is an informed public. We pride
ourselves on being a government that depends on the voices of all the
people, not just a few. But for these voices to play an active part they
must have access to knowledge. Otherwise, they are merely the voices
of ignorance. ,

The access to Government information is a basic right of all the
American people. As one of our greatest Presidents said, this is a
government “of the people, by the people, and for the people.” I urge
all my colleagues to echo Abraham Lincoln’s words today by voting
favorably on H.R. 12471. ‘

Mr. Drinan. Mr. Chairman, the people’s right to know how the
Government is discharging its duties is essential to a democratic
society. This is the basis of the Freedom of Information Act, and for
the amendments to that act before us today.
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One of the most important features of the legislation before us today
is that it would create the machinery for continuous congressional
oversight of the information practices of the Federal Government.

The underlying principle of the Freedom of Information Act is that
of Congress performing its most essential role, acting as a check in
balance on the growth of executive power. Indeed, Senator Stuart
Symington, quoted in ‘“The Pentagon Papers and the Public,” Free-
dom of Information Center Report No. 0013—U. Mo. July 1971—
gave an excellent example of the dangers of secrecy in Government
when he stated that he “slowly, reluctantly, and from the unique
vantage point of having been a Pentagon official and the only Member
of Congress to sit on both the Foreign Relations and Armed Services
Committees concluded that executive branch secrecy has now de-
veloped to a point where secret military actions often first create and
then dominate foreign policy responses.”

The bill before us today strengthens the Freedom of Information
Act of 1966. It provides for a wider availability of agency indexes
listing informational items. It permits access to records on the basis of
a reasonable description of a particular document rather than requir-
ing specific titles or file numbers as is presently the casesin many
agencies. The bill sets short time limits for agency responses to in-
quiries. It provides for recovery of attorneys’ fees and court costs by
plaintiffs,

The bill also permits in camera court review of classified documents
for purposes of determining whether the documents were properly
clagsified under executive authority. This key provision in effect
reverses Fnvironmental Proteciion Agency et al. v. Patsy T. Mink et al.,
410 U.S. 73 (1973), a suit in which I was one of 33 congressional party
-plaintiffs, by specifically allowing in camera inspection by the courts

~of all documents in dispute, including those which may relate to na-
tional defense and those which may fall into the category of inter- and
intra-office memoranda. This provision reestablishes the original in-
tent of this bill.

The purpose of this legislation is to facilitate access to information’
by the public. At a time when the deleterious effects of Government
secrecy have never been in greater evidence, this legislation is- most
welcome. .

Mr, Reuss. Mr. Chairman, I strongly support H.R. 12471. The
Freedom of Information Act would be strengthened and improved
after 7 years of operation. .

The Government Operations Committee adopted a comprehensive
report on the administration of the Freedom of Information Act in
September 1972, Tt was the unanimous view of the membership of our
committee, based on many weeks of hearings and investigations by
the Foreign Operations and Government Information Subcommittee,
that certain amendments were required to make the law truly effective.

Hearings held on legislation to implement this committee recom-
mendation were held last year and produced supporting testimony
and statements fromn & number of widely diverse organizations, in-
cluding:

From the news media: '

Creed Black, editor of the Philadelphia Inquirer;
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Herbert Brucker, former editor of the Hartford Courant and former
president of the American Society of Newspaper Editors;

J. R. Wiggins, former editor of the Washington Post, past president-
of the ASNE, now publisher of the Ellsworth, Maine, American;

Richard Smyser, editor of the Oak Ridger, Oak Ridge, Tenn., and
vice president of the Associated Press Managing Editors;

Clark Mollenhoff, former Nixon White House counsel and now
bureau chief of the Des Moines Register-Tribune;

Tep Koop, Washington office director of the Radio-Television.
News Directors Association;

E. W. Lampson, president of the Ohio Newspaper Association;
Ted Serrill, executive vice president, National Newspaper Associa-
tion;
Courtney R. Sheldon, chairman, Freedom of Information Commit-
tee, Sigma Delta Chi;

Stanford Smith, president, American Newspaper Publishers As-
sociation;

William H. Hornby, executive editor, the Denver Post and chair-
man, FOI Committee, American Society of Newspaper Editors; and

The.Association of American Publishers, Inc.

From the legal profession:

John T, Miller, chairman, section of administrative law, American
Bar Association;

Richard Noland, vice chairman, Committee on Access to Govern-
ment Information, American Bar Association;

Stuart H. Johnson, Jr., chairman for Freedom of Information,
Federal Bar Association;

John Shattuck, staff counsel, American Civil Liberties . Union;

gonald Plesser, attorney, Center for the Study of Responsive Law;
an

Thomas M. Franck, law professor and director, Center for Inter-
national Studies, New York University.

The measure is also supported by the American Library Association,
Common Cause, and has been cosponsored in its various forms by
more than 75 Members of the House and Senate.

H.R. 12471 contains needed and well-conceived amendments to the
original 1966 Freedom of Information Act. While they may not solve
all of the problems in its day-to-day administration resulting from
foot-dragging tactics of the Federal bureaucracy, it will serve notice
that Congress and the public strongly reaffirms its supports for the
principles of the people’s “right to know.” As the late President
Liyndon Johnson said when he signed the original measure into law:

This legislation springs from one of our most essential principles: a democracy
works best when the people have all the information that the security of the
Nation permits. No one should be able to pull curtains of secrecy around decisions
which can be revealed without injury to the public interest. * * * I signed this

measure with a deep sense of pride that the United States is an open society in
which the people’s right to know is cherished and guarded.

Mr. HarringToN. Mr. Chairman, in 1966 the Congress saw fit to
enact Public Law 89-487—popularly recognized as the “Freedom of
Information Act.”” This landmark legislation was structured to
guarantee the rights of citizens to know the business of their Govern-
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ment. But for all of its desirable ambitions, the Freedom of Information
Act has, at times, proved incapable of assuring public access to the
records of Federal agencies and departments. :

Accordingly, the Committee on Government Operations of the
House of Representatives has reported out legislation (H.R. 12471)
to further protect the right of the public to check on the activities
of the Federal Government, by improving the Freedom of Information
Act. ' ‘

During the summer of 1971, the Government Operations Sub-
committee on Foreign Operations and Government Information under-
took a comprehensive study of administration of the Freedom of
Information Act by the Federal agencies. This investigation revealed
widespread abuses of the act by the Federal agencies involved. By
Tesorting to delaying tactics, various classification ploys and requiring
of requestors a specificity of identification of desired information,
Federal agencies were able, all too often, to successfully circumvent
a multitude of the public’s requests. The subcommittee, in its sub-
sequent report, suggested a series of administrative changes to correct
existing deficiencies in making information available by the Federal
. Government. Also set forth were a list of specific legislative objectives

-designed to improve the administration of the Freedom of Information
Act. H.R. 12471, now before this House, is legislation that should
correct those deficiencies noted by the subcommittee.

This measure, similar to H.R. 5425 which I sponsored in the previous
session. of the 93d Congress, seeks to accomplish more efficient,
prompt, and full disclosure of information. H.R. 12471 would affect
the following areas of the Freedom of Information Act:

H.R. 12471 would improve the availability of Federal agency

indexes, which list the specific information available from individual
agencies. The bill would require that indexes be readily available, in
usable and concise form, upon request, even though agencies would
?ot, by reasons of practicality, be required to print indexes in bound
form. :
Many agencies at present require an individual to designate a
specific title or file number to identify desired documents. H.R. 12471
‘would allow for the retrieval of information with only a reasonable
‘“/description” of the requested’ information, thus restricting one
manner in which citizens’ access to information has been limited in the
ast. ' :
P Frequently, information {from the Federal Government can be used
only if it is timely. Too often, however, the intent of the Freedom of
Information Act has been circumvented by dilatory tactics on the
part of agencies. To deal with this problem, H.R. 12471 would set a
10-day time limit on agency responses to original requests for infor-
‘mation, and 20 days for administrative appeals of denials. In unusual
.cases, good faith assurances of the agency will allow for an extension of
the time period allowed. So as to expedite litigation carried out under
the Freedom of Information Act, the bill would also cut to 20 days
the present 60-day requirement for agency responses to complaints.
"The bill would also allow defendants to recover attorney’s fees from
the Government, as well as court costs, if the case goes against the
(Government.
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An important expansion of the coverage of the act is also included
in H.R. 12471, as the definition of what constitutes an “‘agency’” is
expanded. Government corporations, such as the Tennessee Valley
Authority, and Government-controlled corporations, such as the
Corporation for Public Broadcasting or Amtrak, would come under
the authority of the Freedom of Information Act for the first time.
Also, agencies within the executive branch, such as the Office of
Management and Budget or the National Security Council, would be
covered. E : :

H.R. 12471 also contains a provision extremely significant in the
light of recent controversies over the classification of Government
documents. The bill would permit, at the option of the court, in
camers court review of document classification. Courts would be
enabled to review the actual classified documents, rather than the
classitfication notices, as is often the case under existing law.-Courts
would be empowered to determine whether the classifications imposed
upon documents by agencies were properly constituted. These new
procedures, I hope, will reduce the appalling incidence of smokescreen
“national security”’ defenses raised by the Government in Freedom
of Information Act cases.

Mzr. Chairman, this important legislation enhances and improves
the original Freedom of Information Act. In a nation which claims
with just pride that it is ruled “by the people,” the accessibility of
Government records to the populace is of great importance. The
amendments proposed to the original act by H.R. 12471 would limit
the abuses of the act by Federal sgencies that have had a chilling
effect on the ability of citizens to fulfill their right to know. Today the
House has the opportunity to pass historie legislation building upon
the foundation of the original 1966 Freedom of Information Act. We
should not shirk from the task before us today; we should pass this bill.

Mr. MoorugaDp of Pennsylvania. Mr. Chairman, I have no further
requests for time.

The Crairman. All time having expired, the Clerk will read.

The Clerk read as follows:

Be it enacted by the Senate and House of Representatives of the Uniled Staies of
America in Congress assembled, ‘ :

SrctioN 1. (a) The fourth sentence of section 552(a) (2) of title 5, United States
Code, is amended by striking out ‘“‘and made available for public inspection by
copying”’ and inserting in lieu thereof *, promptly publish, and distribute (by sale
or otherwise) copies of’’. ) k ) . :

(b) Section 552(a)(3) of title 5, United States Code, is amended by striking out
“on request for indentifiable records made in accordance with published rules
stating the time, place, fees to the extent authorized by statute, and procedure
to be followed,” and inserting in lieu thereof the following: ‘“‘upon any request for
records which (A) reasonably describes such records, and (B) is made in accordance
with published rules stating the time, place, fees to the extent authorized by
statute, and procedure to be followed,”. :

(c) Section 552(a) of title 5, United States Code, is amended by adding at the
end thereof the following new paragraph: .

“(5) Each agency, upon receipt of any request for records made under this
subsection, shall— k ' I

‘“(A) determine within ten days (excepting Saturdays, Sundays, and legal
public holidays) after the date of such receipt whether to comply with the request
and shall immediately notify the person mmaking the request of such determination
and the reasons therefor, and of the right of such person to appeal to the head of
the agency any adverse determination; and - S A o
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“(B) make a determination with respect to such appeal within twenty days
(excepting Saturdays, Sundays, and legal public holidays) after the date of receipt
of such appeal. .

‘‘Any person making a request to an agency for records under this subsection
shall be deemed to have exhausted his administrative remedies with respect to such.
request if the agency fails to comply with subparagraph (A) or (B) of this para—
graph. Upon any determination by an agenecy to comply with a request for records,.
the records shall be made promptly available to the person making such request.”’

(d) The third sentence of section 553(a)(8) of title 5, United States Code, is
amended by inserting immediately after ‘“‘the court shall determine the matter
de novo” the following: ‘, and may examine the contents of any agency records
in camera to determine whether such records or any part thereof shall be withheld
under any of the exemptions set forth in subsection (b),”.

(e) Section 552(a)(3) of title 5, United States Code, is amended by adding at
the end thereof the following new sentence: “Notwithstanding any other pro-
vision of law, the United States or the officer or agency thereof against whom the
complaint was filed shall serve a responsive pleading to any complaint made under
this paragraph within twenty days after the service upon the United States
attorney of the pleading in which such complaint is made, unless the court other-
wise directs for good cause shown. The court may assess against the United States.
reagonable attorney fees and other litigation costs reasonably incurred in any case:
under this section in which the United States or an officer or agency thereof, as
litigant, has not prevailed.” :

Sec. 2. Section 552(b)(1) of title 5, United States Code, is amended to read
as follows: ) :

“(1) authorized under criteria established by an Executive order to be kept
secret in the interest of the national defense or foreign policy;”.

Sec. 3. Section 552 of title 5, United States Code, is amended by adding at
the end thereof the following new subsections: .

“(d) On or before March 1 of each calendar year, each agency shall submit a
report covering the preceding calendar year to the Committee on Government
Operations of the House of Representatives and the Committee on Government

perations and the Committee on the Judiciary of the Senate. The report shall
include—

“(1) the number of determinations made by such agency not to comply with
requests for records made to such agency under subsection (a) and the reasons
for each such determination;

“(2) the number of appeals made by persons under subsection (a)(5)(B), the
result of such appeals, and the reason for the action upon each appeal that results
in a denial of information; .

“(3) a copy of every rule made by such agency regarding this section;

“(4) a copy of the fee schedule and the total amount of fees collected by the
agency for making records available under this section; and

““(5) such other information as indicates efforts to administer fully this section.

‘“(e) Notwithstanding section 551(1) of this title, for purposes of this section,
the term ‘agency’ means any executive department, Government corporation,
Government controlled corporation, or other establishment in the executive
branch of the Government (including the Executive Office of the President), or
any independent regulatory agency.”

Skc. 4. The amendments made by this Act shall take effect on the ninetieth
day beginning after enactment of this Act.

Mr. MooruEAaD of Pennsylvania [during the reading]. Mr. Chair-
man, I ask unanimous consent that the bill be considered as read,
printed in the REcorp, and open to amendment at any point.

The CrairMan. Is there objection to the request of the gentleman:
from Pennsylvania? ‘ ‘

There was no objection. B

The CuaIRMAN. Are there any amendments?

AMENDMENT OFFERED BY MR. WHITE

Mr. WaiTe. Mr. Chairman, I offer an amendment.
The Clerk read as follows:
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Amendment offered by Mr. White: On page 4, lines 9 through 14, strike all of
subsection (d) and insert the following in lieu thereof:

“(d) On or before March 1 of each calendar year, each agency shall submit a
report covering the preceding calendar year to the Speaker of the House and the
President. of the Senate for referral to the approprlate committees of the Congress.
‘The report shall include—"’ .

(Mr. White asked and was given permission to revise and extend
his remarks.)

Mr. Warte. Mr. Chairman, my amendment to the Freedom of In-
formation Act bill is d_eslgned to bring the bill in conformity with the
rules of the House. I cite you on page 542, rule 40, entitled ‘“Executive
Communications” _

Estimates of appropriations and all other communications from the executive

departments, intended for the consideration of any committees of the House, shall
- be addressed to the Speaker, and be referred as provided by clause 2 of rule 24.

Clause 2 of rule 24 states:

Business of the Speaker’s table shall be disposed of as follows:

Messages from the President shall be referred to the appropriate coramittees
without debate. Reports and communications from the heads of departments, and
.other communications addressed to the House . . . may be referred to the appro-
priate committees in the same manner. . . .

Section 3 of the bill calls for submission of a report by each agency to
the Government Operations Committees of the House and Senate and
to the Senate Judiciary Committee. But, according to the House rules
all such agency reports must first be directed to the Speaker of the
House. Then the Speaker may refer them in accordance with rule 24,
clause 2, to the appropriate committee. I understand the Senate has
the same procedure.

If vou desire to maintain order in the application of our rules to our
bills, then my amendment should be adopted. Although my amendment
may be a technical one, it is offered with the purpose of keeping the
laws we make on submission of agency reports consistent with the
tules we have made for ourselves.

Mr. MooRrHEEAD of Pennsylvama Mr. Chairman, will the gentle—
man yield?

Mr. Waite. T am glad to yield to the chairman of the subcommittee.

Mr. MOORHEAD of Pennsylvania. Mr. Chairman, the gentleman from
Texas (Mr. White), has been kind enough to prov1de us with a copy of
his amendment. Insofar as the members of the committee on this side
are concerned, we would accept this amendment.

Mr. Warte. I thank the gentleman. ‘

Mr. ErLEnsorN. Mr. Chairman, will the gentleman yield?

Mr. Waire. I am glad to yield to the gentleman from Illinois.

Mr. EruEnsBorN. Might I call to the gentleman’s attention what I
-consider to be a statement which perhaps is confusing in his amend-
ment. It says “strike all of subsection (d) and insert the following in
lieu thereof:” and then the material referred to is inserted. That might
be construed as striking out all of subsection 1 through 5 in that sub-
section. I know that is not the gentleman’s intention.

Mr. WaiTE. No. It is lines 9 through 14 that would be stricken by
the wording of the amendment. That covers the areas that I am in-
terested in.

Mr. ErLungory. Then it is clear that the gentleman only intends to
strike the material in lines 9 through 147
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© Mr. Waite. Yes; according to the language of the amendment.
Mr. ErLENBORN. I thank the gentleman.
* Mr. Chairman, I see no objection to the language.

The Crarrmax. The question is on the amendment offered by the

gentleman from Texas (Mr. White).
The amendment was agreed to.

The CuatrmaN. Are there any further amendments? If not, under
the rule, the Committee rises. -

Accordingly the Committee rose; and the Speaker having resumed
the chair, Mr., Eckhardt, Chairman of the Committee of the Whole
House on the State of the Union, reported that that Committee having
had under consideration the bill (H.R. 12471) to amend section 552 of
title 5, United States Code, known as the Freedom of Information
Act, pursuant to House Resolution 977, he reported the bill back to-
the House with an amendment adopted in the Committee of the Whole.

The SpEaxer. Under the rule, the previous question is ordered

The question is on the amendment.

- The amendment was agreed to.

The SpearEr. The questlon is on the engrossment and third reqdmor'
of the bill.

.The bill was ordered to be engrossed and read a third time, and was
read the third time.

The Speaker. The question is on the passage of the bill.

The question was taken, and the Speaker announced that the ayes
appeared to have it.

Mr. Bucganan. Mr. Speaker, 1 object to the vote on the ground
that a quorum is not present and make the point of order that a quo-
rum is not present.

The SpraxEeR. Evidently a quorum is not present.

The Sergeant at Arms will notify absent Members.

The vote was taken by electronic device, and there were—yeas 383,
nays 8, not voting 41, as follows:

[Roir No. 89]

Yeas—383
Abdnor Bevill Broyhill, N.C.
Abzug Biaggi Broyhill, Va.
Adams Biester Buchanan
Addabbo Bingham Burgener
Alexander Blackburn Burke, Calif.
Anderson, Calif. Blatnik Burke, Fla.
Andrews, N.C. Boggs Burke, Mass.
Andrews, N. Dak. Boland Burhson, Mo.
Archer Bolling Burton
Ashbrook Bowen Butler
Ashley Brademas Byron
Aspin Bray Camp
Badillo Breaux Carney, Ohio-
Bafalis Breckinridge Carter
Baker Brinkley Casey, Tex.
Barrett Brooks Cederberg
Bauman Broomfield Chamberlain
Bell Brown, Calif. Chappell
Bennett Brown, Mich. Chisholm
Bergland Brown, Ohio Clancy



Clark
Clausen, Don H.
Clawson, Del
Cleveland
Cochran
Cohen
Collins, Tex.
Conable
Conlan
Conte
Conyers
Corman
Coughlin
Crane
Cronin
Culver
Daniel, Dan
Daniel, Robert
W., Jr.
Daniels,
Dominick V.
Danielson
Davis, Ga.
Davis, 8.C.
Davis, Wis.
de la, Garza
Delaney
Dellenback
Dellums
Denholm
Dennis
Dent
Derwinski
Devine
Diggs
Dingell
Donohue
Downing
Drinan
Dulski
Duncan
du Pont
Eckhardt
Edwards, Al
Edwards, Calif.
Eilberg
Erlenborn.
Esch
Eshleman
Evans, Colo.
Evins, Tenn.
Fascell
Findley
Fish
Fisher
Flood
Flowers
Flynt
Foley
Ford
Forsythe
Fountain
Fraser
Frelinghuysen
Frenzel
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Frey
Froehlich
Fulton
Fuqua
Gaydos
Gettys
Giaimo
Gibbons
Gilman
Ginn
Goldwater
Gonzalez
Goodling
Grasso
Green, Oreg.
Green, Pa.
Griffiths
Gross
Grover
Gubser
Gunter
Guyer
Haley
Hamilton
Hammerschmidt
Hanley
Hanna
Hanrahan
Hansen, Idaho
Hansen, Wash.
Harrington
Harsha
Hastings
Hawkins
Hays
Hébert,

Hechler, W. Va,

Heckler, Mass.
Heinz
Helstoski
Henderson
Hicks

Hillis
Hinshaw
Hogan
Holifield
Holt
Holtzman
Horton
Howard
Huber
Hudnut
Hungate
Hunt
Hutchinson
Ichord
Jarman
Johnson, Calif.
Johnson, Pa.
Jones, N.C
Jones, Okla.
Jones, Tenn.
Jordan

‘Karth

Kastenmeier

Kazen

Kemp
Ketchum
King

Koch
Kuykendall
Kyros
Lagomarsino
Landrum
Latta

Leggett
Lehman

Lent

Litton

Long, La.
Long, Md.
Lott

Lujan

Luken
MecClory
MecCloskey
McCollister
MecCormack
MeceDade
MecFall
MecKinney
MeceSpadden
Macdonald
Madden
Madizan
Mahon
Mallary
Mann
Maraziti
Martin, Nebr.
Martin, N.C.
Mathias, Calif.
Mathis, Ga.
Matsunaga
Mayne
Mazzoli
Meeds
Melcher
Mezvinsky
Michel
Milford
Miller

Mills

Minish »
Mink
Minshall, Ohio
Mitchell, Md.
Mitchell, N.Y.
Moakley
Mollohan
Moorhead, Calif,
Moorhead, Pa.
Morgan
Mosher

Moss
Murphy, N.Y..
Murtha
Myers
Natcher
Nedazi



"Nelsen
"Nichols

‘Nix

Obhey
O’Brien
O’Hara

(O’ Neill
Parris
Passman
Patten
Perkins
Pettis

Peyser

Pike

Poage
Powell, Ohio
Preyer

Price, I11.
Pritchard
-Quie

-Quillen
Railsback
Randall
Rarick
Regula
Reuss

Reigle
Rinaldo

. Roberts
Robinson, Va.
Rodino

Roe

Rogers
‘Ronealio, Wyo.
Roncallo, N. Y.
Rooney, Pa.
Rose -
Rosenthal
Rostenkowski
Roush
Rousselot

Roy
Roybal
Ruppe

‘Beard
Burleson, Tex. -
‘Dickinson

Anderson, I1l.
Annunzio
_Arends
.Armstrong
Brasco
Brotzman
:Carey, N.Y.
Clay
-Collier
-Collins, IlL
-Cotter
Dorn

-Gray
sGude

Ruth

Ryan

St Germain
Sandman
Sarasin
Sarbanes
Scherle
Schneebeli
Schroeder
Sebelius
Seiberling
Shipley
Shoup
Shriver
Shuster
Sikes

Sisk

Skubitz
Slack

Smith, Jowa
Smith, N.Y.
Snyder
Spence
Staggers i
Stanton, J. William
Stanton, James V.
Stark

Steed

Steele
Steelman
Steiger, Ariz.
Steiger, Wis.
Stephens
Stokes
Stratton
Stubblefield
Studds
Sullivan
Symington
Symms
Talcott
Taylor, Mo.
Taylor, N.C.
Thompson, N.J.

Nays—8

Hosmer
Landgrebe
Satterfield

Not voting—41

Johnson, Colo.
Jones, Ala,
Kluczynski
McEwen
McKay
Metcalfe
Mizell
Montgomery
Murphy, Il
Owens
Patman
Pepper
Pickle
Podell

Themson, Wis.
Thone )
Thornton
Tiernan
Towell, Nev.
Treen

Udall

Ullman

Van Deerlin
Vander Jagt

- 'Vander Veen

Vanik
Veysey
Vigorito
Walde
Walsh
Wampler
Ware
Whalen
‘White
‘Whitehurst-
Whitten
‘Widnall
Wiggins
Williams
Wilson, Bob
Wilson, Charles H.,
Calif.
‘Winn
Wright
Wyatt
Wydler
Wylie
‘Wyman
Yates
Yatron
Young, Alaska
Young, Ga.

Young, 8.C.
Young, Tex.
Zablocki

Zion

Zwach
Waggonner
Young, Fla.
Price, Tex.
Rangel

Rees

Reid

Rhodes
Robison, N.Y.
Rooney, N.Y.
Runnels
Stuckey
Teague
Wilson, Charles, Tex.
Wolff

Young, 1.
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So the bill was passed.
The Clerk announced the following pairs:

Mr. Annunzio with Mr. Owens.

Mr. Rooney of New York with Mr. Pickle.
Mzr. Cotter with Mr. Anderson of Illinois.

Mr. Rangel with Mr, Gude.

Mr. Brasco with Mr. Arends.

Mr. Gray with Mr. Mizell.

Mr. McKay with Mr. Brotzman.

Mr. Podell with Mr. Price of Texas.

Mr. Metcalfe with Mr. Reid.

Mr. Teague with Mr. Montgomery.

Mr. Wolff with Mr. Armstrong.

Mr. Pepper with Mr. Rhodes.

Mr. Kluczynski with Mr. Johnson of Colorado.
Mr. Jones of Alabama with Mr. Collier.

Mr. Carey of New York with Mr. McEwen.
Mr. Clay with Mr. Rees.

Mrs. Collins of Ilinois with Mr. Runnels.

Mr. Stuckey with Mr. Robison of New York.
Mr. Dorn with Mr. Young of Illinois.

Mr. Murphy of Illinois with Mr. Charles Wilson of Texas.

The result of the vote was announced as above recorded.
A motion to reconsider was laid on the table,
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B. SENATE DEBATE AND VOTES, MAY 30, 1974;
PAGES 59310-59343

AMENDMENT oF FREEDOM OF INFORMATION ACT

The Prestoing Orricer. Under the previous order, the Senate will
now proceed to the consideration of S. 2543, which the clerk will state

by title.
The assistant legislative clerk read the bill by title, as follows:

A bill (8. 2543) to amend section 552 of title V, United States Code, commonly
known as the Freedom of Information Act.

The Senate proceeded to consider the bill, which had been reported
from the Committee on the Judiciary with an amendment to strike out
all after the enacting clause and insert:

That (a) the (fourth sentence of section 552(a) (2) of title 5, United States Code,
is deleted and the following substituted in lieu thereof: “Ylach agency shall main-
tain and make available for public inspection and copying current indexes pro-
viding identifying information for the public as to any matter issued, adopted, or
promulgated after July 4, 1967, and required by this paragraph to be made avail-
able or published. Each agency shall publish, quarterly or more frequently, each
index unless it determines by order published in the Federal Register that the
publication would be unnecessary and impracticable, in which case the agency shall
nonetheless provide copies of such index on request at a cost comparable to that
charged had the index been published.”

(b)(1) Section 552(a)(3) of title 5, United States Code, is amended to read as
follows:

““(3) Except with respect to the records made available under paragraphs (1) and
(2) of this subsection, each agency, upon any request for records which reasonably.
describes such records and which is made in accordance with published rules
stating the time, place, fees, and procedures to be followed, shall make the records
promptly available to any person.’

(2) Section 552(a) of such title 5 is amended by redeSIgnatlntr par agraph (4) as
paragraph (5) and by inserting immediately after parfwraph (3) the following new

aragraph :

P “(4) (A) In order to carry out the provisions of this sectlon the Director of the:
Office of Management and Budget shall promulgate lcgulatlons, pursuant to
notice and receipt of public comment, specifying a uniform schedule of fees. ap-
plicable to all agencies. Such fees shall be limited to reasonable standard charges for:
document search and duplication and provide recovery of.only the.direct costs of:
such search and ‘duplication. Documents may be furhished without charge or at a
reduced charge where the agency determines that waiver.or reduction: of -the fee
is in the public interest because furnishing the information can be considered ‘as
primarily benefiting the general public. But such fees shall ordmarlly not be
charged whenever—

‘(i) the person requesting the records is an indigent 1nd1v1dual ‘

“(ii) such fees would amount, in- the aggregate for a request or series of related
requests, to less than $3; : .

““(iii) the records requested are:not found;-or: : '

“(iv) the records located are determined by the agency to be exempt from d)s-
closure under subsection (b).

“(B)(i) On complaint, the district court of the- Lnlted States in the dlstrlct in
which the complainant resides, or has his principal place of business, or in which*
the agency records are situated, or in-the District of Columbia, has ]urlsdlctlon to
enjoin the agency from w1thholdmg agency recor ds and to order ’che produetlon of

(981) . K i
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any agency records improperly withheld from the complainant. In such a case the
court shall consider the case de novo, with such in camera examination of the
requested records as it finds appropriate to determine whether such records or
any part thereof may be withheld under any of the exemptions set forth in sub-

section (b) of this section, and the burden is on the agency to sustain its action.

“(}) In determining whether a document is in fact specifically required by an
Executive order or statute to be kept secret. in the interest of national defense or
foreign policy, a court may review'the contested document in camers if it is unable
to resolve the matter on the basis of affidavits and other information submitted by
the parties, In conjunction with its in camera examination, the court may consider
further argument, or an ex parte showing by the Government, in explanation
-of the withhclding: If there has been filed in the record an affidavit by the bead of
+the agency certifying that he has personally examined the documents withheld
.and has determined after such examination that they should be withheld under
‘the criteria established by a statute or Executive order referred to in subsection

(b) (1) of this sechion, the court shall sustain such withholding unless, following its
in camera examination, it finds the withholding is without-a reasonable basis under
:such eriteria. : .

“(C) Notwithstanding any other provision of law, the defendant shall serve
:an apswer or otherwise plead to any complaint made under this subsection
within forty days after the service upon the United States attorney of the pleading
in which such complaint is made, unless the court otherwise directs for good
cause shown.

“(D) Except as to causes the court considers of greater importance, proceedings
before the district court, as authorized by this subsection, and appeals therefrom,
take precedence on the docket over all causes and shall be assigned for hearing
and trial or for argument at the earliest practicable date and expedited in every
way.
pf E) The court may assess against the United States reasonable attorney fees
and other litigation costs reasonably incurred in any case under this section in
which the complainant has substantially prevailed. In exercising its discretion
under -this paragraph, the court shall consider the benefit to the public, if any, -
deriving from the case, the commercial benefit to the complainant and the nature
of his interest in the records sought, and whether the Government’s withholdin
of the records sought had a reasonable basis in law. :

. “(F)- Whenever records are ordered by the court to be made available under
this section, the court shall on motion by the complainant find whether the
withholding . of such records was without reasonable basis in law and which
federal officer or employee was responsible for the withholding. Before such
findings are made, any officers or employees named in the complainant’s motion
shall be personally served a copy of such motion and shall have 20 days in which
to respond thereto, and shall be afforded an opportunity to be heard by the
court. If such findings are made,:the dourt-shall, upon consideration of the recom-
mendation of the agency, direct that an appropriate official of the agency which
employs such responsible officer or employee suspend such officer or. employee
without pay for a period. of not moré than 60 days or take other ‘appropriate
disciplinary or corrective action against him. . :

- “(G) In the event of noncompliance with the order of the court, the district
court may punish for contempt the responsible employee, and in the case of a
uniformed service, the responsible member.”. .

- (¢) Section 552(a) of title 5, United States Code, is amended by adding at the
end thereof the following riew paragraph: .

. *46) (A) EacH agency, upon any request for records made under paragraph
(1), (2), or (3) of this subsection, shall— :

() deterntine within ten days (excepting Saturdays, Sundays, and legal public.
holidays) after the receipt of any such request whether to comply with such
request and:shall immediately notify the person. making such request of such
determination and the reasons therefor, and of the right of:such person to appeal
to the head of the agency any adverse determination; and

- *4(i) make a determination with respect to such appeal within twenty days
(excepting Saturdays, Sundays, and legal public holidays) after-the receipt of such
appeal. If on appeal the denial of the request for records’is in whole or.part upheld,
the'agency shall notify the person making such request of the provisions for judicial
review of that determination under paragraph (4) of this subsection. o

“(B) Upon the written certification by the head of an agency setting forth in
detail hi; personal findings that a regulation of the kind specified in this paragraph
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is necessitated by such factors as the volume of requests, the volumie of records
involved, and the dispersion and transfer of such records, and with the approvalin
writing of the Attorney General; the time limiit prescribed in clatise’ (i) for initial -
determinations may by regulation be extended with respect to spécified types of
records of specified components of such agency so as not to exceed thirty working
days. Any such certification shall be effective only for periods of fifteen months
following publication thereof in the Federal Register. o

“(C) Inm unusual circumstances as specified in this subparagraph, the time limits
prescribed pursuant to subparagraph (A), but not those prescribed pursuant to
subparagraph (B), may be extended by written notice to the requester setting
forth the reasons for such extension and the data on which a determination is
expected to be dispatched. No such notice shall $pecify a date that would result
in an extension for more than 10 days. As used in this subparagraph, ‘unusual
circumstances’ means, but only to the extent reasonably necessary to the proper
processing of the particular request— : : ’ o

“(i) the need to search for and collect the requested records from field facilities
or other establishments that are separate from the office processing the request;

‘““(ii) the need to assign professional or managerial personnel with sufficient
experience to assist in efforts to locate records that have been requested in cate-
gorical terms, or with sufficient competence and discretion to aid in determining by
examination of large numbers of records whether they are exempt from compulsory
disclosure under this section and if so, whether they should nevertheless be made

available as a matter of sound policy with or without appropriate deletions;
- ““(iii) the need for consultation, which shall be conducted with all practicable
speed, with another agency having a substantial interest in the determination of
the request or among two or more components of the agency having substantial
subject-matter interest therein, in order to resolve novel and difficult questions of
law or policy; and ‘ : o

“(iv) the death, resignation, illness, or unavailability due to exceptional circum-
stances that the agency could not reasonably foresee and control, of key personnel
whose assistance is required in processing the request and who would ordinarily be
readily available for such duties.

“(D) Whenever: practicable, requests and appeals shall be processed more
rapidly than required by the time periods specified under (i) and (ii).-of sub-
paragraph (A) and paragraphs (B) and (C). Upon receipt of a request for specially
expedited processing accompanied by a substantial showing of .a, public interest
in a priority determination of the request, including but not limited, to requests
made for use of any person engaged in the collection and dissemination of news,
an agency may by regulation or otherwise provide for special procedures or
the waiver of regular procedures. B :

“(E) An agency may by regulation transfer part of the number of days of the
time limit prescribed in (A) (i) to the time limit prescribed in (A) (i). In the event
of such a transfer, the provisions of paragraph (C) shall apply to the time limits
prescribed under such clauses as modified by such transfer. Any person making
a request to any agency for records under paragraph (1), (2), or (3) of this sub-
section shall be deemed to have exhausted his administrative remedies with respect
to such request if the agency fails to comply with the applicable time limit pro-
vision of this paragraph. If the Government can show exceptional circumstances
exist and that the agency is exercising due diligence in responding to the request,
the court may retain jurisdiction and allow the agency additional time to complete
its review of the records. Upon any determination by an agency to comply with a
request for records, the records shall be made promptly available to such person
making such request. Any notification of denial of any request for records under
this subsection shall set forth the names and titles or positions of each person
responsible for the denial of such request.”. L

Sgc. 2. (a) Section 552(b) (1) of title 5, United States Code, is amended to read
as follows: -

“(1) specifically required by an Executive order or statute to be kept secret
in the interest of national defense or foreign policy and are in fact covered by
such order or statute;”. ) )

(b) Section 552(b) of title 5, United States Code, is amended by adding at the
end the following “Any reasonably segregable portion of a record shall be pro-
vided to any person requesting such record after deletion of the portions which
are exempt under this subsection.”. :

Sec. 3. Section 552 of title 5, United States Code, is amended by -adding at the
end thereof the following new subsections:
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“(d) On or before March 1 of each calendar year, each agency shall submit a
report covering the preceding calendar year to the Committee on the Judiciary
of the Senate and the Committee on Government Operations of the House of
Representatives, which shall include— . ,

. ‘(1) the number of determindtions made by such agency not to comply with
requests for records made to such agency under subsection (2) and the reasons for
each such determination; S

“‘(2) the number of appeals made by persons under subsection (a)(6), the result
‘of such appeals,.and the reason for the action upon each appeal that results in a
denial of information; | S ‘ .

““(3) the names and titles or positions of each person responsible for the denial
of records requested under-this section, and the number of instances of partici-
pation for each; : :

‘‘(4) a copy of every rule made by such agency regarding this section;

““(5) the total amount of fees collected by the agency for making records avail-
able under this section; .

- “(6) a copy of every certification promulgated by such agency under subsection
(a) (6) (B) of this section; and } ’ ;

“(7) such other information as indicates efforts to administer fully this section.
The Attorney General shall submit an annual report on or before March 1 of each
calendar. year which shall include for the prior calendar year a listing of the
number ‘of cases arising under this section, the exemption involved in each case,
the disposition. of such case,.and the cost, fees, and penalties assessed under
subsections (a)(3) (E), (F), and (G). Such report shall also include a description
of the efforts undertaken by the Department of Justice to encourage agency
compliance with this section. S
7 .“(e) For purposes.of thissection, the term ‘agency’ means any agency defined in
section 551(1) of this title, and in addition includes the United States Postal
Service, the Postal Rate Commission, and any.other authority of the Government
?f t(lile 71’L,Tni1'{ed States which is a corporation and which receives any appropriated

unds.”- . ’

Szc. 4. There is hereby authorized to be appropriated such sums as may be
necessary to assist in’cafrying out the purposes of this Act and of section 552 of
title 5, United States Code. e .

SEc. 5. The amendments made by this Act shall take effect on the ninetieth
day beginning after the date of enactment of this Act. .

Mr. KennNEDY. 'Mr. President, I ask unanimous consent that Mr.
Thomas Susman and Mrs. Hank Phillippi, of the staff of the Subcom-
mittee on Administrative Practice and Procedure, Mr. Al Friendly
dnd Mr. Al From, of the staff of the Committee on Government
Operations, and Mr. Paul Summit and Mr. Dennis Thelen, of the
staff of the Committee on the Judiciary, be accorded the privilege of
the floor during the consideration of this measure. ,

The Presming Orricer. Without objection, it is so ordered.

Mr. Kexnepy. Mr. President, I yield myself such time as I may
use. - -, . .
hThe Supreme Court of the United States observed a few years ago
that: Co :

o Itis now well'éstablvishedrthat the Constitution protects the right to receive
information and ideas.

Continued the Court, ,
This right to receive information and ideas is fundamental for our free society.;

An important objective behind the Freedom of Information Act,
passed by Congress in 1966, is to give concrete meaning to one aspect
of this riglit to receive information—the right to receive information
from the-Federal Government. This is no meager right. The processes
of Government touch almost every aspect of our lives, every day. From
the food we eat to ‘the cars we drive to the air we breathe; Federal
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agencies constantly monitor and regulate and control. Qur Govern-
ment is the biggest buyer and the biggest spender in ‘the world: It
taxes and subsidizes and enforces. And 1t generates tons of paperwork
as it goes about its business. , B

The Freedom of Information Act guarantees citizen access to Gov-
ernment information and provides the key for unlocking the doors to a
vast storeroom of information. The protections of the act thus become
protections for the public’s right to receive information and ideas.
And the accomplishmeénts of the act become fuller melementatlon of :
the first amendment of the Constitution.

There is another significant purpose behind the Freedom of In-
formation Act, perhaps best stated by Justice Brarideis when he wrote:

Publicity is justly commendable as a remedy for social and industrial disease.
Sunlight is said to be the best disinfectant, and electric light the most effective
pohceman

Chief Justice Warren echoed thls recently when he said that secrecy

“is the incubator for corruption.” We have seen too much secrecy in

the past few years, and the American people are tired of it. Secret
bombing of Cambodia, secret wheat deals, secret campaign contribu-
tions, secret domestic intelligence operations, secret cost overruns,
secret antitrust settlement negotiations, secret White House spying
operations—clearly an open Government is more likely to be a re-
sponsive and responsible Government. And the Freedom of Informa-
tion Act is designed to open our Government.

Finally, the Freedom of Information Act is basic to the mamtenance
of our democratic form of government. President Johnson said on
signing the FOIA that—

A Democracy works best when the people have all .the information that the_
security of the nation permits.

The people can judge public officials better by knowing what they
are doing, rather than only by listening to what they say. But to know
what Government officials are doing, the people must have access to
their decisions, their orders, their instructions, their deliberations,
their meetings. The. Freedom .of Information Act provides an avenue
to public access to the records of Government. Through these records
the public can better judge, weigh, analyze, and scrutinize the ac-
tivities of public officials, making sure at every turn that Government
is being operated by, of, and for the people. And that Government is
fully accountable to the people. ;

The Freedom of Information Act contains three basic subsectlons
The first sets out the affirmative obligation of each Government agency
to make information available to the public, with certain information
to be published and other information to be made available for public
inspection or copying. Remedies are provided for noncompliance: No
regulation, policy, or decision can affect any person adversely if it is
not published as required, and any person improperly denied informa-
tion can go to court to require disclosure. The second subsection con-
tains exceptions to the general mandatory rule of disclosure, for mat-
ters such as properly classified information, trade secrets, internal
advice memorands, -personnel and mvestlgatory files. The third sub-
section makes clear that the Freedom of Information -Act authorizes
only withholding “as specifically stated”” in the exemptions and that
the act ““is not authority to withhold information from Congress.”
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.- think that it is important to. peint out that the.act attempts to.
strike a proper balance between disclosure and nondisclosure, pro-
viding. protection for -information where legitimate ]ustlﬁcatlon is
present. Congress has circumscribed nan‘owly ‘the boundaries of-
justifiable withholding .in the act’s exemptions. Agencies have no
discretion to withhold information, that does not fall within one of:
those exemptions. It is equally clear, however, that agencies:-have a
definite obligation - to release. 1nformat10n—even where withholding
may be authorized by ‘the language of the statute—where the public’
interest lies in disclosure. Congress certainly did not intend the exemp--
tions of the Freedom of Information Act to. be used to prohibit dis-
closure of information or to justify automatic withholding. This is a.
frequent mlsunderstandlng, shared by many Government officials
who 1ns1st on citing the act as forbidding release of requested informa-
tion in specific cases. In fact, the exceptions to required disclosure are
only permissive and mark the outer limits of information that may be
withheld. - .

The Freedom of Informatlon Act grew out of the efforts of a special
House subcommittee and the Senate Subcommittee on Administrative
Practice and Procedure in the mid-1960’s. The Administrative Proce-’
dure Act had attempted to open up Government records in 1946, but
it failed to provide any remedy for wrongful Wlthholdmg of mf01ma—
tion. 1t 1equired persons seeking information to be * ‘properly and
directly concerned,” and it allowed admuustratorq to. withhold in-
formation where secrecy was required ‘“in -the pubhc mterest” or
where it was considered “‘confidential for good causé. found!”’ With
support and encouragement by the press, Congress, in 1966, enacted
the Freedom of Information Act guaranteeing the public an enforceable
right to Government records in the broadest sense.

Shortly after I took over as chairman of the Administrative Practice
Subcommittee, we undertook a review of agency practices and court
decisions under the Freedom of Information Act. We found that many
agencies had not yet brought their regulations and. procedures into
line with the requirements of the act, but we concluded that additional
time would be useful to allow them to come into. compliance before
looking to legislative proposals to:change the still-new law. Many of
the areas of the act where language was*considered unclear or am--
biguous were being interpreted. by the courts, and we believed that
the development of a body of case law on the act would be a useful-
predicate to any legislative attempt at clarification. :

In 1972 a House subcommittee conducted extensive hearings on the
operation of the Freedom of Information Act and concluded that there
were major gaps in the law through which agencies were able to justify
unnecessary delays, to place unreasonable obstacles in the way of
public access, and to obtain undue withholding. of information. The
final report of the House Government Operations Committee described:
the failure of the act to realize fully its lofty goals because of agency
antagonism to its objectives. .

When Congress passed the Freedom of Inform ation Act, it issued a
rule of Government that all information with some vnl_ld exceptions
was to be made available to- the American people—mno questions
asked. The exceptions—intended tosafeguard vital Defense and State
secrets, personal privacy, tradé'secrets, and the like—were only permis- -

S
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sive, riot mandatory. When in doubt, thé department or agency was
supposed to lean toward disclosure, not withholding.

But most of the Federal bureaucracy already set in its ways never
got the message. They forgot they are the servants of the people—the
people are not their servants. o

Agency officials appeared and actually testified under oath that
they had to balance the Government’s rights against the people’s
rights. The Government, however, has no rights. It has only limited
power delegated to it from we, the people. . :

Last year, my Subcommittee on Administrative Practice and
Procedure began its efforts to define the loopholes in the Freedom of
Information Act and to design legislation to close them. After exten-
sive hearings, I introduced S. 2543, which focused on the procedural
obstacles to timely access to Government information. Through
subcommittee and full committee consideration, we amended and
improved some of the sections of the bill. And on May 8 the Judiciary
‘Committee unanimously ordered the bill reported, as amended.

S: 2543 makes a number of changes in the present Freedom of
Information Act. Let me briefly outline all of the changes made by
the bill, and then discuss in greater detail what I consider to be some
-of its most significant provisions.

First. Indexes. Under present law, indexes of agency opinions,
policy statements, and staff manuals must be made available to the
public. To increase the availability of these indexes, S. 2543 requires
their publication unless it would be ‘‘unnecessary and impractical.”’
This should .especially increase their availability to libraries, which
play a vital role in making information widely available to the people.

Second. Identifiable records. Under present law a request must be
made for ‘‘identifiable records.” Since some agencies have used this
requirement to evade disclosure of public information, S. 2543 requires
only that the request ‘‘reasonably describes” the records sought.

Third. Search and copy fees. Each agency presently sets its own
schedule of fees without review or supervision. Exaggerated search
charges and extravagant charges for legal review time can provide
effective obstacles to public access to Government information. S. 2543
requires the Office of Management and Budget to set uniform fees,
‘which will only cover direct costs of search and duplication, eliminating
any possibility of padded fees or charges for peripheral services. These
feeshm?ilbe waived or reduced under specifie circumstances set out
- in the bill. : .

Fourth. Venue. The bill establishes alternate concurrent venue for
Freedom of Information cases in the District of Columbia, which has
built up a special expertise in such cases. : :

Fifth. Expedition and appeal. Freedom of Information cases are
under present law to be expedited in the trial court. The bill adds
a congressional intent that expedition of Freedom of Information
cases extends to the appellate level also.

Sixth. In camera and de novo review. Presently de novo review with
in camera inspection of documents is allowed in all cases except where
withholding is justified as being in the interest of national defense
or foreign policy. This exception is dictated by the Supreme Court’s
interpretation of the Freedom of Information Act in the case of
Environmental Protection Agency against Mink. S. 2543 would
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reverse Mink and extend full in camera judicial review to all areas,
including those involving classified documents. Specific procedures
are set out in the bill for courts to follow where classification decisions
are reviewed. : . :

Seventh. Attorneys’ fees. S. 2543 would allow recovery from the
Government of attorneys’ fees where the plaintiff in a Freedom of
Information action substantially prevails and where recovery would
be in the public interest. The bill contains criteria to govern the court’s
award of these fees. : .

Eighth. Answer time in court. The Government presently has 60
days to respond to a complaint in the Federal District Court. Private
parties have 20 days. The bill would expedite the Government’s
response time, allowing 40 days for its answer. The court may grant
allll extension of time, or may shorten the response time, for good cause
shown. , : :

Ninth. Sanction for withholding. S. 2543 adds a new government
accountability provision whereby if the court in a freedom of informa-
tion case, after a hearing, finds the withholding to have beén without
a ‘‘reasonable basis in law,” the official responsibile can be disciplined
or suspended by direction of the courts for up to 60 days. This should
eliminate many of the cases where obstinate officials disregard the
law in order to minimize embarrassment to the agency.

Tenth. Administrative deadlines. S. 2543 sets deadlines for agency
handling of freedom of information requests: 10 days for the mitial
reply and 20 days on appeal. It sets up a certification procedure for
extraordinary cases—where a large magnitude of documents subject
to numerous requests are widely disbursed geographically—allowing
30 days for the initial answer time. And it provides that 10 days may
be added to either the reply or appeal time if ‘““‘unusual circumstances,”
as narrowly defined by the bill, are presented.

Eleventh, Exemption (b)(1). In its only amendment of a substan-
tive exemption in the FOIA, 3. 2543 makes clear the duty of a court
reviewing withholding of classified material to determine whether a
claim based on national defense or foreign policy is in fact justified
under statute or executive order. Thus the court will not take an
official’s word for the propriety of the classification, but will look to
the substance of the information to see if it had been properly classified.

Twelfth. Responsible officials. The names and positions of all
government officials responsible for denying freedom of information
requests are required by S. 2543 to be noted in denials and reported -
annually to the Congress. This supplements the sanctions section in
encouraging personal accountability on the part of government officials
who would withhold information. i :

Thirteenth. Segregable records. S. 2543 adds a new provision to
the act stating that if exempt portions of requested records or files
are severable, they should be severed—or deleted, as the ease may
be—and the nonexempt portions disclosed. Many courts are requiring
this now, and the bill emphasizes the desirability of this approach in

_ providing specifically that courts may order disclosure of ‘“‘portions’
of files or records as well as entire files or records.

Fourteenth. Reporting. S. 2543 requires annusal reporting of agency
handling of freedom of information requests to Congress. Specific
information useful to the oversight functions of Congress in assessing
implementation of the bill and the act is required in the report.
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Fifteenth. Agency definition. The bill expands the definition of
agency under the Freedom of Information Act to include the Postal
Service, and Government corporations, such as the National Railroad:
Passenger Corporation. ‘ e

Sixteenth. Authorization. S. 2543 contains language authorizing
appropriations for such sums as may be necessary to assist in carrying
out agency freedom of information activities, although it is expected.
that funds will be appropriated only for special or'suppleémental
agency activities and not for the routine processing: of requests.

Seventeenth. Effective date. S. 2543 will become effective 90 days
after enactment, to give the agencies time to adapt their internal
procedures to the requirements of the new law. '

Mr. President, I would now liké to focus on some of the most
significant portions of the bill we are considering today and elaborate
on the purposes and objectives of the legislation in those areas.

One of the key provisions is the new subsection 552(a)(4)(F)
proposed by the bill. Under this subsection if the court determines
that the Federal employee or official responsible for wrongfully-with-
holding information from the public has acted without a reasonable
basis in law, it may order the employee or official be disciplined or
suspended from employment up to 60 days. Specifically, the subsection
reads as follows:

Whenever records are ordered by the court to be made available under  this
section, the court shall on motion by the complainant find whether the with-
holding of such records was without reasonable basis.in law and which Federal
officer or employee was responsible for the withholding. Before such findings are
made, any officers or employees named in complainant’s motion shall be personally
served a copy of such motion and shall have 20 days in which to respond thereto,
and shall be afforded an opportunity to be heard by the court. If such findings
are made, the court shall, upon consideration of the recommendation of the
agency, direct that an appropriate official of the agency which employs such
responsible officer or employee suspend such officer or employee without pay
for a period of not more than 60 days or take other appropriate disciplinary or
corrective action against him. i

The Freedom of Information Act has been in operation for almost
7 years, but one of its great failures is that it does not hold Federal
officials accountable for withholding information required by the act
to be made public. The only mechanism for enforcing the mandates
of the Freedom of Information Act has been for individuals to go
to court for an injunction, on a case-by-case basis, with great cost
and delay. This is an expensive and not always an effective approach.
The sanction is intended to encourage administrators responsible
for carrying out the Freedom of Information Act to make sure that
their actions faithfully carry out the terms of that law. .

hFormer Attorney General Richardson observed in our hearings
that— :

The problem in affording the public more access to official information is not
statutory but administrative.

He indicated that— X

The real need is not to revise the act extensively but to improve compliance.
That is precisely why we included this sanetion in S. 2543. )
There are three problems to which this new accountability provision

addresses itself: where officials refuse to follow clear precedent, forcing
a requester to go to court despite the clarity of the disclosure require-
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ment in the specific- case; where officials deny requests without
bothering to,inform themselves of the mandates of the law; and where -
obstinacy provides the obvious basis for the official’s refusal to disclose
information. Let me provide some examples, both from our hearing
record and from -the subcommittee’s day-to-day involvement wit

agencies on FOI problems. v .

Mr. Mal Schechter, a senior editor of Hospital Practice magazine,
provided the subcommittee with an egregious example of agency han-
dling of his freedom of information requests. He had for several years
been attempting to obtain from the Social Security Administration
access to medical survey reports done on nursing homes and other
medical facilities receiving Federal payments under medicare.
Mr. Schechter finally brought legal action under the Freedom of
Information Act, and the district court here in the District of Columbia
granted him access to 15 reports on nursing homes in the Washington
metropolitan area. The Government did not appeal.

The safe assumption would have been that the next time Mr. Schech-

ter asked for access to a medical survey report, it would be made
promptly available to him; this was not the case. For in response to
his next request for similar documents, the Social Security Adminis-
tration refused access and stated that they did not acquiesce in the
opinion of the court. Mr. Schechter had to go to court again.
_ The situation is epidemic in the area of requests for information
which the Government considers “confidential” but which is neither
commercial nor financial. While.the language of the fourth exemption
of the Freedom of Information Act may on 1its face have been slightly
ambiguous on this point, numerous courts have unanimously held
that for information which does not constitute trade seerets to be
withheld under this exemption, the information must be both con-
fidential and commercial, or both confidential and financial. Agency
refusals to acquiesce in this clearly correct judicial interpretation
have been frequent, but in light of the clarity of the case law on the
subject the earlier position on this issue could no longer be considered
as having a reasonable basis in law. :

One of our witnesses, Mr. Peter Shuck, told of a lawsuit brought to
obtain access to Agriculture Department inspection reports on meat
processing plants. His suit was successful and the Government did
not appeal. About a year later, however, USDA refused to turn over
similar reports to another requester, alleging that they were exempt
from disclosure under the FOIA. Only after Mr. Shuck’s attorney
intervened on behalf of this second requester did the USDA release
reports. o

If the persons responsible for the decisions in the nursing home and

meat inspection cases knew that their actions the second time around
might have resulted in the imposition of administrative sanctions by
a Federal judge, their responses would likely have been different.
Access would have been expedited, and resort to the courts un-
necessary.
. In-some circumstances agency officials refuse access to information
merely because they do not want it released, and they practically
dare the requester to bring them to court. One example from our hear-
ing will suffice to illustrate this problem.

Pursuant to statute the Office of Economic Opportunity must
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prepare:an annual report. A report for fiscal 1972 was prepared prior
to..the decision by the administration to. dismantle OEO, but the
report .was not submitted- to Congress and was not released. Two
individuals requested and were denied access to the report. They filed
suit under the Freedom of Information Act.

The required disclosure of this document’ was so clear that the

Justice Department took the position it would not defend OEO in
court on the question of access to that report. Where the law was
clear, and their lawyers wouldn’t even defend them, OEO officials
nevertheless persisted withholding the report until the last moment
in court. If the responsible officials at OKO knew that their actions
could result in the imposition of administrative sanctions, perhaps the
citizens requesting the information would not have had to.wait so
long for a final adjudication of their rights.
- In one instance, an agency official refused access to documents
because he did not think they ought to be made available to the
requester, although during a subsequent review it became clear that
this official had not even considered application of the Freedom: of
Information request. In another, an agency lawyer -articulated the
basis for refusing access to records thusly: the material requested was
written before 1967—so the act would not apply, he surmised—and
the requester had not given any reason why he needed the information.
These are cases that would likely. not have arisen if the sanctions
provision had been a part of the law at that time..

The concept of administrative sanctions for the nonperformance of
a Federal official’s duties is not a new one, nor is the concepl of
fanctlomng a-Government official for noncompliance with disclosure
aws

Under title 5 of the Code of Federal Regulations, a Federal emplovee
can be reprimanded or suspended without the benefit of a hearing.
That sanction applies to a wide range of derelictions.-ranging from
insubordination to tardiness to failure to follow work regulamons
Under ‘the adverse action procedures an employee may be suspended
for more than 30 days or removed from his job. Although a hearing is
required, it is not held until after an employee is removed. An adverse
action is used where it is. determined that the employee should be
disciplined or removed for the efficiency of the service. And under the
conflict of interest regulations an employee who is involved in an
activity that may give the appearance of conflict and that may affect
public confidence in the Government may be administratively re-
assigned without a hearing or right of review. .

The administrative sanctions “section of S. 2543 provides only that
if 'a Federal judge has found the withholding of a document was
without reasonable basis in law, the: responsible employee—after being
given notice and a hearing to present his'own défense—may be subject
to certain sanctions in the discretion of the judge. The recommendation
of the agency involved, as to the appropriate sanction; is to be taken
into account. This is certainly more protective of a Government
employee’s rights than those in existing Civil Service regulations..
Here, only officials or employees who have clearly violated the law.
are subject to sanctions—not too-great. a penalty for guaranteema the.
public’s rlght to an open Government. ‘
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. Fifteen States have penalties for violation of their freedom of infor-
mation of public records statutes. Most of these penalties are criminal
in nature and charge the violating: official with a misdemeanor. A list
of the State laws with a brief description of the penalties they provide
appears in the committee report on S. 2543 at page 63..

In a recent -case in the New York Federal district court, a court
ordered imposition-of a $5,000 sanction against a party to private
litigation who obstructed the discovery of information by the adverse
party under the Federal Rules of Civil Procedure. The concept of
imposing sanctions to guarantee a right of access to information is
thus not a novel one in the law.

The administrative sanctions contained in S. 2543 will create an
incentive. to  Government administrators to withhold information
from the public only when the Freedom of Information Act specifically
exempts disclosure. Without such & sanction the act will remain a
right without an effective remedy. -

Now I would like to turn to another important feature of S. 2543,
which is reflected in two provisions of the bill. That is the strong
statement against commingling of exempt with nonexempt materials
in order to prevent disclosure of the latter, and against withholding
records where deletions would as well serve the purposes of the
exemption under which they are withheld. Section 552(a)(4)(B) (@)
provides that the court shall in Freedom of Information Act actions
“consider the case de novo, with such in camera examination of the
requested records as it finds appropriate to determine whether such
records or any part thereof may be withheld under any of the exemp-
tions set forth in subsection (b) of this section, and the burden is on
the agency to sustain its action.”

Furthermore, a new sentence is added to section 552(b) stating:

Any reasonably segregable pbrtion of a record shall be provided to any person
requesting such:record after deletion of the portions which are exempt under this
section. : .

Taken together these provisions are intended to require agencies,
and courts, to look at the information requested—not the title of
the document or a restricted-access stamp or the fact that the record
is in a file marked ‘“Confidential”’ or “Investigation”—to determine
whether the information should be released under the Freedom of
Information Act.

" 'When I originally introduced S. 2543 in October 1973, the new
sentence added to section 552(b) would have read as follows:

If the deletions of names or other identifying characteristics of individuals
would prevent an inhibition of informers, agents, or other sources of investigatory
or intelligence information, then records otherwise exempt under clauses (1) and

(7) of this subsection, unless exempt for some other reason under this subsection,
shall be made available with such deletions.

- During subcommittee consideration of the legislation it became
clear that it would be desirable to apply this deletion principle to.other
exemptions. For example, deletion of names and identifying char-
acteristics of individuals would in some cases serve the underlying
purpose of exemption 6, which exempts ‘‘personnel and medical files
and similar files the disclosure of which would constitute a clearly
unwarranted invasion of privacy.” Deletion of formulas or statistics
or figures may also in many cases entirely fulfill the purpose of the
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fourth exemption, designed to protect “trade secrets and commercial.
or financial information obtained from a person and privileged or
confidential.” Thus the objectives and purposes of these exemptions,
as well as of exemptions (1) and (7), could equally be served by
selective. deletions while the basic document or record .or file could
otherwise be made available to the public. - .

It is upon this background that the new language in the Freedom
of Information Act must be read. The Association of the Bar of the
City of New . York, in its recent report on freedom of information
legislation, indicated its conclusion that the deletion or ‘‘savings
clause’ is ‘““in its original form one of the most significant proposed
amendments of the FOIA. It seems very important,’” stated the
association, ‘‘that this deletion concept be included in any final
amendment, ard be expanded to cover other reasons for nondisclosure
and all.exemptions.” This is precisely what we had in mind, Mr. Presi-
dent, in amending the original language. As stated in the committee
report, page 32: » ‘ .

The amended language is intended to encompass the scope of this original
proposal but. to: apply the deletion principle to all exemptions.

With the new provisions it should be clear that there can be no
blanket claim of confidentiality under any of the exempfions. In
connection with this objective, 5. 2543 proposes specifically to reaffirm
the discretion of the courts through in camera inspection to examine
each and every element of requested files or records. The Senate
report in ‘this respect cites with approval the type of procedure set
out in the District of Columbia Court of Appeals in the case of Vaughn
against Rosen, requiring the Government to sustain its burden of
justifying its withholding of each element of a contested file or record.
That procedure is consistent with our intent that only parts of records
which arespecifically exempt may be withheld from public disclosure.
This shotld Fegult in maximim possible disclosire and is consistent
with the original congressional purpose in enacting the Freedom of
Information Act. R

This new requirement is also consistent with most judicial pro-
nouncements in Freedom of Information Act cases; although un-
fortunately some courts are not adhering to the principle under some
exemptions. The new langauge in S. 2543 should extend this deletion
principle to all cases, involving all exemptions. As one court observed,
it is a violation of the act to withhold documents on the ground that
parts are exémpt and parts nonexempt.” ‘“Suitable deletion may be
made,” said the court. In another case thé court found that the
legislative history of the Freedom of Information Act ‘‘does not
indicate . . . that Congress intended to exempt an entire document
merely bécause it contained some confidential information.” And
another court said that ‘“identifying details or secret matters can be
deleted from a do¢ument to render it subject to disclosure.’”.

When the Freedom of Information Act, as amended, refers to
disclosure of “any part’’ of a record or to ‘“‘any reasonably segregable
portion of a record” this is intended to provide for release of the
record after deletion of the names of informers or sources of informa-
tion formulas or financial information, confidential investigatory tech-
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niques, and the like, depending -on the exemption involved. The
legislative history of the act and the case law construing it is adequate
to.provide the basis for: those exermptions, agamst which’ t}us deletlonr
principle can be applied‘and measured.

T would like. to take a few minutes to mention some other areds
where S. 2543 would strengthen the public’s right to- Government
information. These involve prov1d1ng meaningful judicial review of
classification  decisions, setting firm ‘time deadlines for agency re-
sponses to information requests, and eliminating abuses in the charging
of fees for handling Freedom of Information Act requests; and allow-
ing recovery of:attorneys’ fees in successful court actions. - ‘

Before January 23, 1973, it was generally thought that the de novo-
review required in. Freedom of Information Act cases by séction 552(a)
(8) -of the act applied to documents withheld under all nine exemp~
tions, and that contested documents under all exemptions could be
examined in camers by a court deciding whether withholding was
justified. On that day, however, the Supreme Court handed down-its
decision in Environmental Protection Agency against Mink, in which
Congresswoman Patsy Mink was attempting to obtain- documents.
relating to the effect of the proposed Amchitka atomic. test. The
Supreme Court, upholding nondisclosure, held that where 1nformat10n ‘
is claimed to be required by Executive order to be kept secret in- the
interest of National Defense and Foreign Policy, the Freedom of
Information Act does not permit an attack on the merits of the
classification decision. Thus where the document requested on its face
bears a classification marking, in camera review serves mno useful
purpose.

S. 2543 addresses both aspects of the Mink decision—the review-
ability of classification decisions in freedom of information cases and
the related matter of in camera inspection of records in the course -
of such review. Under the amended exemptlon (b) (1), courts must
determine whether documents in issue are “in fact covered” by .an
Executive order or statute in the interest of national defense or
foreign policy. In order to make this factual determination, the courts
will have discretion to examine the contested documents in Canada.

The bill sets out some procedures to guide judicial review .of the
propnety of withholding classified documents. In making its factual
determination, the court must first . attempt to resolve the matter
on the basis of affidavits and other information submitted by .the
parties. If it does decide to consider the documents in camers, the.
court may consider further. argument by both. _parties, \may: ‘take
further expert testlmony, and may in some cases of,a particularly
sensitive nature entertain an ex parte showing by the Government.
This ex parte showing would represent an exception to, the, normal
judicial procedures. Although it may be requested frequently by the
Government in order to gain some advantage over its opponent in
court, I do not believe that courts. should 1n1t1ate such a procedure
l1ghtly It should be used only in the most, exceptional cases, perhaps
where the court determines that involvement of plaintiff’s counsel
in that aspect of the case would itself pose a threat;to. national
security. If the head of the agency involved, and this means..a
commission chairman, cabinet official or 1ndependent agency admin-
istrator, files an affidavit with the court certifying that he has
personally reviewed the contested documents and finds them properly
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withheld under the standards of the applicable Executive order, them
the court must resolve whether, in its view, the determination by

the agency head is in fact reasonable or unreasonable. - - o

" That affidavit should specify which information be required to be
kept secret and the reasons for-this conclusion. The Court can then
order disclosure of the material if it finds the withholding to be
without a reasonable basis under the order of statute.

" Clearly, Mr. President, the classification system is noted more for
its abuses than for its protection of legitimate Government secrets.
In May 1973 the House Government Operations Committee issued
a report on Executive classification of mformation that concluded
that there has been “widespread overclassification, abuses in the use
“of classification stamps, and other serious defects in the operation
of the 'security classification system.” The committee found the
existing classification order inadequate in many respects and thus
projected continuing problems in this area.

When he issued a new Executive order on classification in March
1972, President Nixon acknowiedged the widespread abuses raging
under the existing classification process. Let me quote from President
Nixon’s statement -on the issue: v

" Unfortunately, the system of classification which has evolved in the United
States has failed to meet the standards of an open and democratic society,
allowing too many papers to be classified for too long a time. The controls.
which have been imposed on classification authority have proved unworkable,
and classification has frequently served to conceal bureaucratic mistakes or to
prevent embarrassment to officials and administrations.

In our subcommittee hearings last spring retired Air Force security
analyst William Florence observed that—

There is abundant proof that the false philosophy of classifying information
in the name of national security is the source of most of the secrecy evils in the
executive branch.. . . :

:Mr.. Florence then listed what he considered the reasons most -
commonly used for classifying information, and I would like to read .
this list for my :celleagues: :

- First, newness of the information; '

Second, keep it out of the newspapers; -

. Third, foreigners might be interested; : : :

Fourth; do not give it away—and you hear the old cliche, do not.
give it to them on a silver platter;

;Fifth, association of separate nonclassified items;

Sixth, reuse of old information without declassification;

Seventh, personal prestige; and :

. Eighth, habitual practice, including clerical routine. :

~This sentiment was echoed and the list expanded somewhat by
retited Rear Adm. Gene LaRocque, who observed in testimony on
. the House side that.for the vast majority of classified information,
the reasons for classification are: :

To kéép it from other military services, from civilians in their own service, from
civilians in the Defense Department, from the State Department, and of course,
from Congress. - . o v o :

Itis therefore crucial that there be effective judicial reéview 'of éxecu-~ -
tive branch classification decisions if the most far reaching barricade
of unjustified secrecy in Government is to be penetrated.’S. 2543 is -
designed to provide just such effective judicial review.

47-217—75——=20
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Another problem which this bill addresses itself to, Mr. President,
is that of undue delays in agency handling of Freedom of Information
requests. Time and again our witnesses from the private sector decried
the unreasonable and unnecessary delays that are involved in agency
responses to requests for information under the act. Our record abounds
with example upon example where a request was followed by periods
of long silence, with the first word back from the agency often unre-
sponsive. Earlier this spring my Subcommittee on Administrative
Practice and Procedure opened oversight hearings. on administration
of the Freedom of Information Act at the Internal Revenue Service,
and we continued to.find delays endemic in that agency’s process.
Clearly legislative restrictions and guidance are necessary to meet this
kind of problem

S. 2543 establishes time deadlines for the adm_lmstratlve handling
of Freedom of Information requests. It requires agencies to determine
within 10 working days whether to comply with a request, and gives
them an additional 20 days to respond to an appeal or any denial of
access at the initial stage. Agencies can by regulation shift time from
the appeal to the initial reply period, but would have to do this across
the board, not selectively as to types of documents.

Where there are specific types of documents in large quant1t1es,
subject to numerous requests, spread geographically, then the bill
provides for a certification procedure allowing the agency 30 days for
the initial response time. This is to be considered an exceptional

rocedure, and I believe that our use in the Senate report of -the
? mlgratlon and Naturalization Service example best illustrates the
committee’s intention with regard to this section. INS processes an
average of 90,000 formal requests for records each year; seeking access
to 1 or more of the 12 million individual files dispersed and frequently
transferred between 57 widely scattered service offices and 10 Federal -
records centers. Few other agencies will be able to rival this example;-
but then few other agencies should be allowed to take advantage of thls .
special certification process. ,

Under S. 2543 an agency may, by notifying the requester, obtain a
limited extension for a period not to exceed 10 days of either the initial
or appellate time limits—but.not both. If the agency has certified a
longer period of time for its initial response as to records sought,
then no additional time extension may be obtained for this period.

Mr. President, I recognize that the sections of the bill imposing
deadlines might be subject to abuse by the agencies because they are
not airtight. And history has convinced us that whenever there are
loopholes in procedural legislation, there is a tendency for adminis-
trators to navigate their agencies through them at each opportunity.
Nonetheless, we have tried to tighten substantially the exceptions to
our basic time limits. We have tried to define their perimeters in the
legislation and in a rather extensive report on this point. And we will
be requiring agencies to report their practices to the Congress each
year, so that both the House and Senate subcommittees with oversight
responsibilities can exercise those responsibilities effectively. Certainly
language of these escape clauses was not lightly arrived at. We do
not expect them to be lightly invoked.

The press often has special problems with its need to obtain infor-
mation in a timely manner, and testimony at our hearings reflected .
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how delays in ageticy responses to press requests can particularly
frustrate the operation of the Freedom of Information Act from 1ts
perspective. A new provision is included in the law to promote ex-
pedited handling of any requests which is “accompanied by a sub-
stantial showing of a public interest in a priority determination of the
request.” I believe that this will assist the press in its efforts to obtain
‘Government information. It should also assist others who have a
-special need for expedited handling of their request, such as workers
or public interest groups requesting information relating to- health
and safety. The Federal Energy Office set a good example by providing
for the answering of press requests within 24 hours whenever possible.

There are two final matters I would briefly mention before con-
<luding my remarks. First is the provision in the bill relating to user
-charges -that may be imposed by agencies under the Freedom of
Information Act. Under it the Office of Management and Budget is
to promulgate regulations, subject to notice and comment, specifying
# uniform schedule of fees applicable to Freedom of Information
Act requests. These are to be limited to “reasonable standard charges
for document search and duplication,” thereby establishing a ceiling
:and preventing agencies from imposing burdensome and unreasonable
fees as barriers to the disclosure of information which should otherwise
be forthcoming. o

Agencies could not under the bill charge for professional time used
to review requested records or to sanitize documents before release.
S. 2543 also allows documents to be furnished without charge or at a
reduced rate where the public interest is best served thereby. And
this public interest standard, spelled out generally in the legislation,
is to be liberally construed. -

Second, the bill authorizes discretionary assessment of attorneys’
fees and costs against the Government where the complainant sub-
stantially prevails. This would eliminate another major obstacle to
public access to information, assisting the public in their efforts to
-obtain judicial enforcement of the mandates of the Freedom of In-
formation Act. S. 2543 sets out four criteria for courts to use in de-
termining whether to award fees in a given case. The amount of fees
awarded will, of course, also be influenced by application of these
criteria. The bill does not state precisely how costs or fees are to be
measured, but courts should look to the prevailing rate on attorneys’
fees, for example, rather than solely to whether the specific attorney
involved is from Wall Street or a public interest law firm. o

The effective date of this legislation will be 90 days, from the date
-of enactment. T hope that agencies will not plan to wait until the last
possible moment before implementing this new legislation, since its
basic principles have been proposed and debated for over a year, and
a similar measure passed the House over 2 months ago. Provisions
such as those relating to in camera inspection and attorneys’ fees
should be applied to cases already filed before the effective - date,
since these are not dependent on any prior agency preparation or
public notice for implementation. T ‘

-Mzr. President, the Freedom of Information Act has already opened
substantial access for the public to Government files and records.
Under the act citizens have been able to obtain nursing home reports,
aneat inspection reports, statements of Justice Department intent on
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proposed mergers, AEC reports on nuclear generator safety, civil
rights compliance documents, 1RS agents’ manuals, FBI counter-
intelligence program guidelines, FHA appraisal reports, and a large
number and variety of other documents reflecting what the Govern-
ment is doing and how it is doing it. ' _

Even now, however, with the law on the side of the American
public, it is still an uphill battle with the Government agencies and
their- deeply inured-pencliant for secrecy. There are blatantly .un-
necessary delays and purposeful frustrations. .

There are outrageous fees. There is nitpicking over identification
and there is bargaining over exemptions. There are lengthy and costly
court fights. And with each new request the entire process often has to
be repeated.

This is not the intent of the Freedom of Information Act. This is.
not what is meant by citizens’ access in an open government. .

The amendments presented in my bill today will give the people:
of this country more than just a foot in the agencies’ doors—it will
provide them with the necessary tools to break down the traditional-
bureaucratic barriers of secrecy, and to gain access to what is granted.
them by the Freedom of Information Act.

I urge the Senate’s adoption of this important legislation.

Mr. Hruska. I yield myself 5 minutes on the bill.

Mr. President, I ask unanimous consent that David Clanton, a.
member of Senator Griffin’s staff, be allowed the privilege of the floor
during the debate and vote on the pending measure. :

The PrEsipineg OrriceEr. Without objection, it is so ordered. _

Mr. Hruska. Mr. President, freedom of information is basic to the
democratic process. The right of the citizen to be informed about the:
actions of his government must remain viable if a government of the-
people is to exist in practice as well as theory. It 1s elementary that
the people cannot govern themselves if they cannot know the actions
of those in whom they trust to carry out the functions of Government,

Yet, it is also elementary that the welfare of our Nation and that.of
its citizens may require that some information in the possession of the:
Government be held in the strictest of confidence. For example, the:
individual’s right of -privacy requires that personal information
collected and held in the files of Government agencies under census
reporting laws, income tax reporting laws, criminal investigations,
and other activities, be protected from disclosure. Indeed, Senator:
Ervin and I have introduced bills dealing with criminal justice in-
formation systems, the primary. purpose of which is to insure that
this type of information is not disclosed to the public or to any persons:
not directly engaged in apprehending and prosecuting an offender.
Likewise, information which directly bears on delicate negotiations.
with foreign nations or on the maintenance of our national defense
must not be exposed for all the world to see, to the prejudice of our
national position or our national integrity.

The Freedom of Information Act, enacted in 1966, recognized the
competing interests in disclosure and confidentiality. It attempted to-
balance and protect all the interests, yet place emphasis on the fullest
responsible disclosure. That act imposed on the executive branch an:
affirmative obligation to provide access to official information, that
previously had been long shielded from public view. Under that act,.
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an agency must comply with a citizen’s request for information unless
it can show that competing interests, such as the right of privacy or
the national defense, require the information to remain confidential.

It is my understanding that, by and large, the balancing of com-
peting interests codified in the Freedom of Information Act has proven
successful. However; experience with the administration of the act
indicates that some changes are necessary. As the Committee on the
Judiciary found in reporting on this bill: - ‘ :

The primary obstacles to the act’s faithful implementation by the
executive branch have been procedural rather than substantive.

. In short, the problem lies not with the substantive provisions of the
act but with its administration. The real need is to improve compliance
with the disclosure provisions we already have on the books.

To this end, S. 2543, as amended, has been reported favorably by
the Committee on the Judiciary. It is designed to remove the obstacles
to full and faithful compliance with the act. Its basic purpose is to
facilitate more free and expeditious public access to the information the
act obligates the Government agencies to disclose. - ’ ‘

The Presiping Orricer. The Senator’s 5 minutes have expired.

Mr. Hruska. I yield myself an additional 5 minutes. :

The provisions of the bill have already been discussed. The basic
features of the bill that I believe deserve elaboration are the following:

First. The bill expedites public access to Government information
by requiring Government agencies to repond to requests for informsa-
tion within specified time periods. It is a difficult task to draw the
deadline at the most appropriate point. If too much time is granted,
there is the possibility that the requester’s access to government
records may be delayed. On the other hand, if the time limits are too
rigid, Government agencies, in a spirit of caution to insure that
personal rights and other interests are served, will be forced to deny
requests for information that might with more study be granted.
In short, time limits that are too rigid, too inflexible will be counter-
productive to the interests in affording citizens the greatest amount of
access to information that individual rights and good Government
-will permit. ' ' S

I believe that the time limit provision of this bill walks the fine line.

It imposes reasonable time limits under which an agency must resporid
to a request but permits the agency to extend the time for certain
‘compelling reasons. For example, an agency could get an extension
of time if the records requested are dispersed and cannot be located
‘within the time limits imposed or if the request is for a voluminous
amount of records which must be located and reviewed. In my view,
this provision is responsive to the needs of both the Government
agencies and the public. ' ' -

Second. S. 2543 insures the integrity of the classification of a
classified document by allowing the courts to review the document in
camera, if that procedure becomes necessary. However, the bill does
not permit a judge to substitute his view of the sensitivity of the
document for that of the agency. A judge can overrule the agency’s
decision to withhold the document only if he is convinced that there
is not any reasonable basis for the classification. '

" Mr. President, I think that this standard.is sensible. Under this
bill, the court can review the document to determine whether the
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classification is reasonably based on an Executive order or- statute.
.But the Court cannot, and should not, be able to second-guess foreign
policy and national defense experts. S
. Third. The bill insures responsible responses to requests by holding-
accountable those. officials who, without a reasonable basis, deny
requests for information. If a court determines that the withholding:
by the decisionmaker was without a reasonable basis, it may -order
that corrective or disciplinary action be taken. Before making such a.
decision, however, the agency involved shall recommend what
corrective or disciplinary action it deems appropriate and the court
shall accord this recommendation considerable weight in making its.
ultimate decision. :

Finally, I want to refer to a provision that is not in the bill. The basic
premise under which S. 2543 was drafted is that the problems arising:
under the Freedom of Information Act are procedural, not substantive.
True to this premise, the committee decided not to amend the sub--
stantive provisions of the act. One of the substantive provisions con-
sidered but deleted by the committee from the bill as originally-
introduced was a provision changing the word ‘“files” in exemptions.
6 and 7 to the word ‘records.” By and large, the reason for this.
deletion was that there was no evidence that such a change was.
necessary. -

The provision dealing with deletion of segregable portions of records
is procedural and requires the agency to segregate the disclosable
portion of a record from the nondisclosable and to grant access to the:
disclosable portion. This provision reflects existing law, but is incor-
porated in this bill to clarify and emphasize the point. Being pro-
cedural in nature, it does not aid in the substantive analysis whether a.
particular exemption applies to a record or portions thereof. Instead,.
it applies once the court determines that portions of a record are:
disclosable, requiring the agency to divulge those portions. Thus, it.
would not apply where, for instance, an entire file was exempt such:
as under exemption 7.

Mr. President, I am pleased to have worked with the Senator from
Massachusetts (Mr. Kennedy) to develop this bill which was supported
by every member of the Committee on the Judiciary when 1t was
reported. I believe that this bill will insure that the Freedom of
Information Act lives up to its title. While stressing the fullest respon~
sible disclosure, it produces a workable formula that, in my view,
balances and protects all interests. '

Mr. President, I reserve the remainder of my time. :

Mr. KennEpY. Mr. President, I yield 30 seconds to the Senator-
from Michigan. :

The Presiping OrricEr. The Senator from Michigan is recognized..

Mr. Hart. Mr. President, during the consideration of this bill I
ask unanimous consent that two members of my staff, Burton Wides.
and Harrison Wellford be granted access to the floor.

The Presiping OrricEr. Without objection, it is so ordered.

Mr. CranstoN. Mr. President, the Kreedom of Information Act
has become one of the basic charters of the public’s right to know what.
goes on inside their Government’s executive departments and agencies.

As a result of the act, more information has been made available to
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the public. Entire battalions of rubberstamp wielding bureaucrats
have been stripped of their arbitrary, unreviewable, power to keep
documents secret from the public. '

Before the act, there were an estimated 53,000 officials authorized
to classify documents—23,000 at the Department of Defense, over
5,000 at State and hundreds of others scattered through agencies such
as General Services' Administration and HEW.

 Reductions of classifiers at some agencies have been dramatic, for
example, before the act there were 7,745 classifiers at the Department
of Commerce, today there are 81. At GSA there were 866, today there
are 31. But there 1s still a small army of classifiers at work—17,364
in 25 agencies and 11 White House offices, according to the staff of
the Government Operations Committee. :

 Arrayed against this phalanx is the Interagency Classification
Commuttee, which has no chairman, one full-time employee, and a
secretary.

Fortunately, the Freedom of Information Act contemplated more
than a toothless guardian of the public’s right to know. The act gave
to citizens the right to go into court to compel agency heads to comply
with the requirements of the act.

But the courts have applied rules of administrative law which have
made bureaucrats the final judge of the public’s right to know. The
seal of approval to this interpretation of the Freedom of Information
Act was given by the Supreme Court in Environmental Protection
Agency v. Mink, 410 U.8. 732 (1973). In that case the Court ruled
that the Executive’s determination as to what shall be kept secret.
¢must be honored.” '

Justice Stewart in a separate opinion wrote: .

[Congress] has built into the Freedom of Information Act an exemption that
provides no means to question an Executive decision to stamp a document
gsecret”, however, cynical, myopic, or even corrupt that decision might have

een. . ..

In my judgment, we must not let 17,364 bureaucrats be the final
judges of what we are to know from our Government. The courts
have been the traditional defenders of the right to know and associa-
tion first amendment rights. The courts must not be pushed out of
the picture. :

S. 2543, amending the Freedom of Information Act, brings the
courts back into the process of deciding what information -shall be
withheld from the public and what information shall be disclosed.

It provides that challenges to Government claims of exemption
from disclosure under the act shall be reviewed de novo in court and.
the burden of sustaining the claim of exemption is on the Government.

- It eliminates opportunities for arbitrary delay and obstructionism by
agencies attempting to deny information to citizens. Among the abuses.
the bill corrects are denials of records based on the agency’s assertion.
that the citizen has not specified an “identifiable record” when the
agency:-knows full well exactly which documents the citizen is request-
ing. Arbitrary and unreasonable fees for copying and searching for
documents will become uniform under schedules to be set by the
Office of Management and Budget. At present agency copying fees
range from 5 cents per page to $1 per page and search fees range from
$3 to $7 per hour. o o S
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The bill further provides for the award of attorneys fees and costs,
if the Government loses in court. This provision will discourage
unreasonable litigation by the Government undertaken for no good
reason except to make as burdensome as possible the effort of a
citizen to acquire information from his -Government. .

These modifications and improvements of the Freedom of Informa-
tion Act are vitally necessary. But S. 2543 falls short in at least two
respects of what can be done to strengthen the public right to know
under the Freedom of Information Act. ; S

First, the provisions of section (b)(4)(B)(ii) should be eliminated
from the bill. v ,

The provisions in effect require the court to accept without question
the Government’s word when it decides to keep information secret
from the public. The practical result of this direction to the courts is
to make hollow the major achievement of S. 2543 in spelling out the
right of a plaintiff to a de novo review in court of the agency’s de-
termination not to disclose confidential information.

The second change is to spell out the precise grounds on which the
Government can withhold information contained in investigatory
files. This change has been recommended by the administrative law
section of the American Bar Association.

Our Government and way of life thrive on free and open debate.
The free flow of information is vital to sustenance of our freedoms.
The control of access to information should not be left solely in the
‘hands of bureaucrats whose function it is to deny information. Citizens
must have an opportunity to appeal bureaucratic determination in
court. The amendments to the Freedom of Information Act proposed
by S. 2543 will guarantee full review of refusals by Government
agencies to make public information withheld unreasonably.

Mr. Muskie. Mr. President; I call up my amendment No. 1356.

The Presiping OrricEr. The amendment will be stated.

The legislative clerk proceeded to read the amendment. :

Mr. Muskig. Mr. President, I ask unanimous consent that further
reading of the amendment be dispensed with. '

The Presipine OrricEr. Without objection, it is so ordered, -and,
‘without objection, the amendment will be printed in the Record.

The amendment, ordered to be printed in the Record, is as follows:

On page 10, line 11, strike out ““(i)”’, and on page 10, beginning with line 24,
strike out all through page 11, line 15.

Mr. Muskie. Mr. President, I call up this amendment in behalf
‘of 27 of my colleagues. I ask unanimous consent that their names be
included as cosponsors. I will not undertake to read them all.

The Presipine Orricer. Without objection, it is so ordered.

The names of the cosponsors, ordered to be printed in the Record,
are as follows: o

Mr. Ervin, Mr. Javits, Mr. Symington, Mr. Hart, Mr. Chiles, Mr. Humphrey,
Mr. McGovern, Mr., Gravel, Mr. Clark, Mr. Tunney, Mr. Metcalf, Mr. Mondale,
Mr. Mathias, Mr. Hathaway, Mr. Burdick, Mr. Percy, Mr. Ribicoff, Mr. Mon-
toya, Mr. Weicker, Mr. Cranston, Mr. Nelson,  Mr. Baker, Mr. Stevenson, . Mr.
“Haitfield, Mr. Abourezk, Mr. Inouye, and Mr. Biden. - .

Mr. Muskie. Mr. President, I rise with some reluctance today to
offer an amendment to the generally excellent Freedom of Information
Act amendments offered by my friend and able colleague, the
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Senator from Massachusetts. No: one: should underestimate the' dili--
gence and concern with which he and other members of the Committee’
on the Judiciary -have worked to insure-that'the chianges made in: the'
1967 act will, in fact, further the vital work of making Government
records readily available for public scrutiny and making the conduct:
of the public business a subject for informed public comment.’

It is because the bill before us is so very rare and important an
opportunity to:correct-the defects we discovered in the administra~
tion of the act during joint hearings I conducted with Senator Kennedy
and Senator Ervin Iast year that I wish to insure that we fully meet-
our responsibility to make the Iaw @ clear expression of congressional’
intent. In many important procedural areas, S. 2543, as the Judiciary
Committee has reported it, will close loopholés through which agen--
cies were evading their duties to the public right to know. -

For example, this legislation will enable courts to award costs-
and atterneys” fees to plaintiffs who successfully contest agency
withholding of information. The price of a court suit has too long:
been a deterrent to legitimate citizen contests of Government secrecy
claims. Additionally, the bill will require agencies to be prompt in
responding to-requests for access to information. It will bar the stalling
tactics which- too many agencies have used to frustate requests for-
material until the material loses its timeliness to an issue under
public debate. And the bill provides long-overdue assurance that.
agencies will give full report to the Congress of their policies and
actions in handling Freedom of Information Act cases.

With all these significant’ advances ‘in-its favor, there should be
little reasonto argue with the wisdom of the bill's authors. But in
one vital respect, S. 2543 runs counter to the purpose I and 21 co-
sponsors had in introducing its predecessor, S. 1142 and endangers
the momentum this Congress is developing toward bringing the prob-
lem of Government secrecy under review and control.

Responding to the Supreme Court ruling of January 22, 1973, in
the case of Enwironmental Protection Agency et al. v. Patsy 1. Mink-
et al., I had proposed in 8. 1142 that we require Federal judges to
review.in camera the contents of records the Government wished to-
withhold on grounds of security classification. I agree that such a
requirement would have been an excessive response to the Court’s
holding that the original act prohibited in camera inspection of classi--
fied records, and ‘I ‘am completely at ease with the language in S.
2543 that makes in camera inspection possible at the discretion of the
judges whenever any of the nine permissive exemptions are asserted.
What I cannot accept and what I move today to strike in the sub-
sequent language which would force judges to conduct the proceedings-
of in their chambers in such -a- way that the presumption of validity
for aclassification marking would be overwhelming. ‘

Under the present terms.of S. 2543; the Court is permitted to make a.
determination in camers to resolve the question of whether or not the-
information was properly classified under the criteria established by~
the appropriate Kxecutive order or statute. However, if an aflidavit
is on record filed by the head of the agency controlling the information:
certifying that the head of the agency in fact examined the information
and determined that it was properly classified, the judge must sustain:
the withholding unless he “finds the withholding is without a reason--
able basis under such criteria.”
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. If tais provision is allowed to stand, it will make the independent
judicial evaluation meaningless. This provision would, in fact, shift
the, burden of proof away from the Government and go .against the
express language in section (a) of the Freedom of Information Act,
which states that in court review “the burden of proof shall be on the
Government to sustain its action.” Under the amendment I propose,
the court could still, if it wishes, make note of an affidavit submitted
by the head of an agency, just as the court could request or accept
any data, explanatory information or assistance it deems relevant
when making its determination. However, to give express statutory
authority to such an affidavit goes far to reduce the judicial role to
that of a mere concurrence in Executive decisionmaking. ,

. The express reason for amending the section of the act dealing with
review of classified information grows, as I indicated, from concern
with the Supreme Court ruling in the Mink case last year. In that
case 32 Members of Congress, bringing suit as private citizens, sought
:access to information dealing with the atomic test on Amchitka Island
in Alaska. The U.S. Court of Appeals directed the Federal district
judge to review the documents in camera to determine which, if any,
should be released. This seemed an appropriate step since the act
does provide for court determination on a de novo basis of the validity
of any executive branch withholdings.

Unfortunately, the Supreme Court reached a decision in that case
which I regard as somewhat tortuous. The Court held that in camera
review of material classified for national defense -or foreign policy
Teasons not permitted by.the act. The basis of this decision was excep-
tion No. 1, which permits withholding of matters authorized by Execu-
tive order to be kept secret in the interests of national defense or
foreign policy. L _

The Supreme Court decided that once the Executive had shown that
-documents were so classified, the judiciary could not intrude. Thus,
the mere rubberstamping of a document as “secret” could forever
immunize it from disclosure. All the Court could determine was
‘whether it was so stamped.

The abuses inherent in such a system of unrestrained secrecy ae
obvious. As the system has operated, there is no specific Executive
-order for each classified document. Instead, the President issued one -
single Executive order establishing the entire classification system,
and all of the millions of documents stamped “secret’” under this
-authorization over succeeding years are now forbidden to even the
most superficial judicial scrutiny. One of the 17,364 authorized.
classifiers in the Government could stamp the Manhattan telephone
directory ‘‘top secret” and no court could order the marking changed.
Under. the Supreme Court edict, the Executive need only dispatch
an affidavit certifying that the directory was classified pursuant to the .
Executive order, and no action could be taken. . .

Obviously, something must be done to correct this strained court
interpretation. It need not be a drastic step. Actually, it was the
original intention of Congress in adopting the Freedom of Information
Act to increase the disclosure of information. Congress authorized de
novo. probes by the judiciary as a check on arbitrary withholding
actions by the Executive. Typically, the de novo process involves in-
camera inspections, These have regularly been carried out by lower
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courts-in the case of materials withheld under other exemptions in the
act. They can be barred under exemption No. 1, only through a.mis-
guided reading of the act and by ignoring the wrongful consequences.

But in correcting this fault, to permit in camera review of docu-
ments withheld under any of the exemptions, S. 2543 would simul-
taneously erect such restrictions around the conduct of the review
when classified material was at issue that the permission could prob-
ably never be fully utilized.

By telling judges so specifically how to manage their inquiry into
the propriety of & classification marking, we show a strange contempt
for their ability to devise procedures on their own to help them reach
a just decision. Moreover, by giving classified material a status
unlike that of any other claimed Government secret, we foster the
outworn myth that only those in possession of military and diplomatic
confidences can have the expertise to decide with. whom and.when
to share their knowledge. ,
. It should not have required the deceptions practiced on the Ameri-
can public under the banner of national secrecy in the course of the.
Vietnam war or since to prove to us that Government classifiers
must be subject to some impartial review. If courts cannot have full
latitude to conduct that review, no one can. And if we constrict the
manner in which courts may perform this vital review function, we
make the classifiers privileged officials, almost immune from the
accountability we insist on from their colleagues.

I object to the idea that anything but full de novo review will give
Us. the assurance that classification—like other aspects of claimed
secrecy—has been brought under check. I cannot accept an undefined
reasonableness standard as the only basis on which courts may
overrule an agency head’s certification of the propriety of classification.
And T cannot understand why we should trust a Federal judge to be.
able to sort out valid from invalid claims of Executive privilege in
the Watergate affair but not trust him or his colleagues to make the
same unfettered judgments in matters allegedly connected to the
conduct of defense or foreign policy. v

Therefore, while I am anxious to compliment the chief sponsor
of S. 2543 on the fine work that has been done and to praise the
Judiciary Committee for its sincere commitment in improving the
working of the Freedom of Information Act, I must respectfully
move to strike these 17 offensive and unnecessary lines and to make
the bill what we all want it to be—a restatement of congressional
commitment to an open, democratic society.

I withhold the remainder of my fime. v

Mr. KenneDpY. Mr. President, at the outset I want to say how much -
I have enjoyed joining with the distinguished Senator from Maine,
as well as the distinguished Senator from North Carolina, during the
course of our joint hearings on the Freedom of Information Act and
Government secrecy last year. The kind of joint hearings we had
provided an additional dimension and insight into our better under-
standing the opportunities as well as the problems of the Freedom of
Information Act. ' . ‘

Many of the amendments that are included in the legislation today
‘were developed out .of and during the course of those hearings, and
I want to commend the distinguished Senator from Maine for focusing
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attention on the particular provision of the legislation that we are
considering here this -afternoon.: I know of his’ speclal 1nterest ‘and
expertise in this area. - :

-This area was a matter of’ cons1derable mterest to the members of
the committee. ‘As. a matter of fact, when I initially introduced the
bill last year, it did not include the language which the distinguished:
Senator from Maine desires to:strike, But during the course of the
subcommittee and full commlttee process of markup, this language
in issue was added.

‘I want to state at the outset that'I think the amendment of the
Senator from Mame is: respons1ble and-reasonable and I intend to
support it.

I would like to ask the Senator from Maine just a few questions.
The clause which will be excluded by the Senator from Maine’s amend-
ment deals with: the procedures‘ of how classified documents will be
considered in camera.

-I ask unanimous consent that the whole sectlon to be struck be in-
cluded at-this point in the Record.

‘There being no objection, the extract was ordered to be printed in
the Record, as follows:

" (ii) In determining whether a document is in fact spec1ﬁca11y required by an
Executive order or statute to be kept secret in the interest of national defense or-
foreign policy, a court may review the contested document in camera if it is unable
to resolve the matter on the basis of affidavits and other information submitted
by the parties. In conjunction with its in camera examination, the court may
consider further argument, or an ex parte showing by the Government, in explana-
tion of the withholding. If there has been filed in the record an affidavit by the
head of the agency certifying that he has personally examined the documents
withheld and has determined after such examination that they should be withheld
under the criteria established by a statute or Executive order referred to in sub-
section (b)(1) of this section, the court shall sustain such withholding unless,
following its in camera examination, it finds the withholding is without a reasonable
basis under;such criteria.

Mr. Kexnepy. I will highlight these particular lines: “a court may
review a contested document in camera if it is unable to resolve the
matter on the basis of affidavits:’” It continues as follows: “In con-~
junction with its in camera examination, the court may consider fur-
ther argument.”

There was some suggestion that we require courts to entertain ex
parte argument from the Government in every case, but we did' suc-
ceed in making it permissive.

Our language would add a presumption to the agency head’s dec-
laration that if such a matter falls within the statute or an Executive
order referred to in subsection (b)(1) of this section, the court shall
sustain that provision unless, following its in camera examination, it
finds the withholding is without a reasonable basis under such criteria.

I want to indicate to the Senator from Maine that although others
may read it differently, I do not interpret that language as indicating
a very strong presumption. I cannot understand why it concerns the
Senator from Maine, although, as I said before, I intend to support
the amendment. T do want the legislative hlstory to be clear that I,
at least, do not think it presents a very strong presumption in favor
of an administrative agency.

But I understand what the Senator is attempting to do. I think it
would strengthen the legislation.

I should like to ask the Senator from Maine some specific questions.
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His amendment in no way attempts to require an in camera inspec--
tion, but I.understand it still leaves that as d1scret10nary in each of
these cases. Is this right?

Mr. Muskie. The Senator is correct,

Mr. KennEDY. Furthermore, the Senator’s amendment allows the
court to question the propriety of classification only under the stand-
ards set up in a statute or by Executive order. Is that correct?

Mr. Muskis. The Senator is correct. -

Mr. Kennepy. I think that is important. '

This is an important, useful amendment, but it does not seek to
alter the classification standards or procedures presently applicable.

‘We do add a slight presumption, which the Senator recognizes from
reading the language. It concerns him because it is a presumption. As
the author of the bill, I do not want to acknowledge a very strong
presumption. At least ‘that is my interpretation.

Does the Senator believe there ought to be any special exemption
for the National Security Administration, NSA, or the Department of
Defense in this part of the bill itself?

Mr. Muskig. As the Senator probably knows, we are holdmtr hear-
ings at this time on proposals to establish classification control systems
and new criteria for classifications. Out of those hearings may coms
something; but the amendment I have offered does not touch that.

‘Mr. President, will the Senator from Massachusetts yield further
to me? .

Mr. Kexnepy. I yield.

Mr. Muskie. The Senator, I think, has described the sense of my
amendment very accurately and premsely 1 have no real quarrel with
the procedures which my amendment would remove-from the statute.
The principal quarrel is with the last 3 lines, as the Senator from
‘Massachusetts has correctly pointed out.

The weight of that presumption has to be analyzed in the light of
the classification system. As the Senator knows, fully as well as I do,
my amendment relates to the reluctance to declass1fy All the mo-
mentum in the existing classification system is on the side of secrecy
and all the incentives are in favor of classification.

All of that experience with “the classification system goes back a
quarter of a century or more. It seems to me the language in the bill,
read in ‘that context, would reinforce the same presumptlve effect,
The effect would be different with different judges.

I must say that different members of the committee and of .the
Senate, I think, would give it a different effect if we started from
scratch, with a new law that would define the presumptlons dealing
with classification.

It we were to start from scratch and have 'a new law with the
presumption of law in that way, I think the presumption would be
-different from that operating with the existing classification system.

So the inevitable momentum that the bill’s language glves supports
the classifier and the classification in these words:

" The court shall sustain such withholding unless it finds such w1thholdmg is
-without a reasonable basis.

1 should think that a judge might feel that anyone who has ‘the

responsibility at high levels to classﬁy Would not class1fy w1thout a
basis that was reasonable to him. ‘
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If he is a responsible man, we have to accept his basis, whether or
not someone else would agree. He would make an independent judg-
ment. That basis is reasonable. _ :

That does not say that his basis is the same basis as my reason or
the basis of someone else’s, presumably that of the classifier.

That language must have a purpose, and putting that language
into the bill has a purpose. The purpose clearly is to give greater
weight to the testimony which the judge receives from the head of the
agency than the evidence received from any other source and greater
than the weight of his own judgment.

That is how I read that language. I think that in the context of the
momentum of the experience which has been generated under the
classification system, we ought to be very reluctant and careful in
adopting this kind of language.

Mr. Bayua. Mr. President, I ask unanimous consent that Howard
dPaﬁter of my staff be granted the privilege of the floor during the

ebate.

The Presioine OrricEr. Without objection, it is so ordered.

Mr. Baya. Will the Senator permit me 1 minute under the bill?

Mr. KenNEDY. Mr. President, I yield to the Senator from Indiana.

Mr. Bava. Mr. President, I will y1eld to the Senator from Mississippi
shortly. I simply want to say that I find great comfort in the position
of the Senator from Maine.

It seems to me that in a free society, certainly in the light of every-
thing that we have seen occur over the past few months and years,
we ought to revise the present position which seems to be that there
is a right to mark something classified until it is proved not to be in
the public interest. In a free society information ought to be regarded
as a matter of public interest and public knowledge unless it can be
proven that it should be secret.

Mr. Muskie. Mr. President, I thank the Senator from Indiana. In"
proposing this amendment, I am not asking the courts to disregard
the expertise of the Pentagon, the CIA, or the State Department.

Rather, I am saying that I would assume and wish that the judges
give such expert testimony considerable weight. However, in addition,
I would also want the judges to be free to consult such experts in
military affairs as the Senator from Mississippi (Mr. Stennis), or
experts on international relations, such as the Senator from Arkansas
(Mr. Fualbright), or other experts, and give their testimony equal
welght. "Their expertise should also be given considerable weight.

I do not see why the head of a department should be able to walk
into a judge’s chamber, knowing that his testimony is against that
of any other expert and weighs more than any other on a one-for-one
basis. He has the additional weight that the exclusive judgment is
given to him. He has all of that behind him. :

Why should he be given a statutory presumption in addition if
he cannot make his c¢ase on its merits. He is in a better position to
do that than anyons else.

Then, if he cannot make a case on its merits, I say he is not entitled
to a presumption. o

We ought not to classify information by presumptions, but only
on the basis of merit. And only the head of an agency involved can
make that case. And if he cannot make it, then he ought to lose it
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and not find it possible to get sustained only through the support
of a statutory presumption.

Msr. Hruska. Mr. President, I yield 5 minutes in opposition to
the amendment to the Senator from Mississippi.

Mr. StennNis. Mr. President, I certainly thank the Senator from
Nebraska.

I have just gone into this matter within the last hour, Mr. President,
but I am greatly concerned with the Senator’s amendment, the
amendment of the Senator from Maine, and that is not diseounting
his very fine work on the subject.

I think the bill itself, as worked out by the committee, has struck
a fair balance that meets the requirements of law and, at the same
time, gives a reasonable amount of protection.

The Senator from' Maine raised a point of why give a little more.
weight here to the head of an agency with reference to these matters.
It is for the very reason that we have placed that person in charge
of that agency and given him all responsibility and power that goes
with that entire office. He is the only one who is permitted to file
such an affidavit here, as I understand. :

I want to focus now primarily on the CIA. I start with the proposi-
tion that we have to have a CIA in world affairs; we just must have
one, and time has proven its value.

So in the matter of certain information being classified, the average
judge—and with all due deference to them personally—and I had
the honor at one time of being a judge of a trial court myself—is
just short -of knowledge and information on a lot of different subject
matters, just as a Senator is on a great deal of subject matters that
come before him.

~ So I imagine that the average judge would want to hear and would
want.to give consideration to the head of this agency and, in matters
of great concern, would really have no objection to this amendment.
It 1s a kind of warning to the judge. The head of the agency is the
only . person who can file an affidavit with a court within a vast
worldwide operation such as the CIA. It has to be the head of the
agency. If he files an affidavit, if he takes a position on the classifica-
tion of a document, that is certainly not just another piece of paper.

That is something with the man’s honor and official responsibility
tied with it. This provision here is one where the judge is still the
master of the situation; he is still running his own court, as we use
that term. He is still free to reach a conclusion of his own. But this
is a mild. guideline as the Senator from Massachusetts suggests. It
is not a violent presumption. It is not a wall built around this head
of agency and his testimony. It is a mild presumption in favor of
his testimony. The judge can still weigh it all, and unless there is
found a reason that satisfies the judge—and you have got to satisfy
this judge—he is not going to stop and back off because it might
have satisfied the head of the agency. The judge has all of this other
testimony before him, arid he is going to have to be convinced himself
in view of all other testimony or he is going to rule in favor of re-
viewing the classified documents new. '

I tell you this is a'serious matter, Members of the Senate. T do not
lean toward trying to protect everything. I want matters to be classi-
fied the same as the rest of you do. But I have been at this thing long
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enough and on enough subject matters to know that we are flirting
here with things that can be deadly and dangerous to our welfare,
our national welfare, and we ought not to just throw the gates wide
open and say, ‘“All this is to be testimony along with all the other
testimony,” ‘some of which is usually from biased sources, sources of
interest, and not give any consideration here any more than just
ordinary consideration to the official certification under oath of the
head of the agency. , ,

So I have to rest this thing with the Senate. The committee has
worked on it and has come up with something that, I take it, is practi-
cal to live with and, at the same time largely gives to the complainants
what they might wish in this case.

So until we just strike down this matter that the committee has
worked so hard on and has balanced off, let us take a second thought,
and I believe we wil o L

The Presming Orricer. The time of the Senator has expired.

Mzr. StEnnIs. I thought he had yielded to me and I will then finish.
I thank the Senator. I have not made any remarks here yet about the
Department of Defense. '

There are matters, and there are many of them, that are of equal
importance as those of the CIA. When 1 leave this floor I am going
down here now for a hearing with respect to a gentleman who is
nominated to be the Chief of Naval Operations, the highest ranking
officer in the Navy. Next week we are going to have a hearing for the
-Chairman of the Joint Chiefs, the highest ranking officer, military
officer, in the whole Government. In addition to that we have the
civilian officers over there, men of great esteem, of great competence.

These caliber men do not carelessly file affidavits, that is my point,
and committee proposal would put their honor and their official
conduct at stake and at issue. Those things are not carelessly done,

So instead of just brushing them aside here in a moment, let us
stay or remain with the law of reason as this committee has worked
it out. .

I thank the Senator again for yielding to me. .

Mr. Muskie. Mr. President, just & minute or two of response.
- May I say to the distinguished Senator from Mississippi that I
hardly regard my amendment as throwing the doors wide open to
irresponsible disclosure of Government secrets. But on the question as
to whether or not the weight of the bureaucracy of Government is
on the side of secrecy or openness, let me give you a few statistics.
At the CIA there are only five full-time secrecy reviewers for 1,878
authorized classifiers. ‘ ‘ S

In the third quarter of 1973 in the CIA, 1,350 documents were
classified top secret, and that has climbed until, during the first
quarter of this year, the number has risen to 3,115. So the enormous
weight of the bureaucracy is on the side of secrecy. We have all that
here, and now we want:to add to that weight, a presumption. Arrayed
on the other side is a, district court judge who treats this issue as a
part-time responsibility, who does not have this background, and he
1s asked to give that weight, that bureaucratic weight, a presumption
over anything else he hears, over any other testimony he hears. That
is what we are trying to overcome. l do not regard that as throwing
the doer wide open. v '
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T am happy to yield to the Senator from New York.

Mr. Javirs. Mr. President, I have joined Senator Muskie and his
other colleagues in his amendment for the following basic reasons:
- T believe that, one, there is no question about the fact that the
whole movement of Government, especially in view of Government’s
experience in Vietnam, Watergate, and many other directions, is

- toward more openness, so that the bias, in my judgment, in the Senate,
f{wuld be toward more openness rather than being toward more
closed.

Second, we have finally come abreast of the fact of life that it is not
providence on Mount Sinai that stamps a document secret or top
secret, but a lot of boys and girls just like us who have all their own
hangups and who decide in individual cases what the document should
be classified as, and very serious consequences flow to individuals as a
result of that classification, very serious consequences in the denial of
the basic information upon which the judge releases it to the public.
So the bias ought to be for openness not for closeness.

Now, one would say thi- is a close question normally because of this
tension as between the right of the public to know and the necessity of
Government in given cases to have secrecy. But the basic question
has been decided by the committee, as by us, who are.the movers of
the amendment, that is, that a judge in camera should have the right
to'inspect this material. Having done that, and that is the basic ques-
tion, why put a ball and chain on the ankle of the deciding authority?
T cannot see that the balance of wisdom in government should move in
that direction, having decided that the judge may see it. We should
give him the freedom to determine whether, under all the circum-
stances, as the umpire between the right of the public to know and the
necescity for secrecy—claimed necessity for secrecy—the umpire
should not be restricted by ground rules, except ground rules dealing
‘with basic justice and the balance of responsibility and the balance
of the national interest as it relates to a given item of information.

It is for those reasons, Mr. President, because I think, having made
that basic decision which now has been made by the sponsors of the
bill, by the sponsors of the amendment, and by the sponsors of the
House bill, I see no case for further restricting that authority and
hamstringing it, once it has been given.

I find special support for that proposition in the fact that the com-
mittee itself—incidentally, I personally think they are promising a lot
more than they can deliver in terms of decisions of the courts, but the
committee itself says that this standard of review does not allow the
court to substitute its judgment for that of the agency as under a de
novo review, and neither to require the court to refer discretion of the
agency even if it finds the determination thereof arbitrary or capricious.
I respectfully submit it is promising a lot more than it will deliver,
because I doubt that judges will do any differently—except judges
who want to do differently—they are human like the classifiers in
reading the information in camera—than they would without the
provision. -

In those circumstances, why put it in? Why not put responsibility
on the shoulders of the judges, whom we trust enough to allow to see
the material anyhow?

47-217-—75——21
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For all these reasons, Mr. President, the motion to strike is emi-
nently warranted, and I hope that the Senate will support it.

Mr. Hrusga. Mr. President, I yield myself 5 minutes.

The Presming OrricEr (Mr. Helms). The Senator from Nebraska
is recognized for 5 minutes. .

Mr. Hruska. 1 rise in opposition to the amendment proposed by
the senior Senator from Maine (Mr. Muskie). The Freedom of In-
formation Act was enacted at the expense of a lot of time and effort.
It took several years to process to the point of balancing the several
interests contained in it and a sincere balanced result has been
attained. :

There is the right to know on the part of the public, but there is also
the right and duty on the part of the Government to survive and to
take such steps as may be necessary to preserve the national integrity
and security. .

This amendment would substantially alter that balance which is
presently contained in the Freedom of Information Act. It would
endanger the passage and approval of the instant bill into law, in my
considered judgment. It should be acted on, if we act on it at all, not in
connection with a bill where virtual unanimity was reached in the
Judiciary Committee and reported unanimously without any objection
to the Senate.

Mr. President, T oppose the amendment offered by the Senator from
Maine. I believe that the amendment is unworkable and certainly is
unwise.

At the outset, it is imperative to realize what is and what is not at
issue here. Is the crux of the issue whether the couris should be able
to review classified documents in camera? No. Under both the bill
and the amendment, the judge can review the documents in camera.
Thus, S. 2543, as unanimously recommended by the Judiciary Com-
mittee, establishes a means to question an executive decision to
stamp a classification on the document.

What is at stake, Mr. President, is the sole question of whether
there should be a special standard to guide the judge’s decision in this
matter pertaining to the first exemption. S. 2543 provides such a
standard.

Under the bill, a judge shall sustain the agency’s decision to keep
the document in confidence unless he finds the withholding is “with-
out a reasonable basis.”” We could turn that around, Mr. President,
and we could ask whether it would be proper for a judge to go ahead
and disclose a document even if he finds that a reasonable basis for
declassification exists. That is the other end of the dilemma.

In other words, if the court finds a reasonable basis for the classifi-
cation, it shall not disclose the document.

The amendment of the senior Senator from Maine would eliminate
this ‘“‘reasonable basis’ standard and put nothing in its place. It does
not substitute any standard in its place. How is the judge to be guided
in his decision whether a document is properly classified? In the
absence of a specified standard, I must assume that the standard that
obtains is the one that applies to all the other exemptions.

Let me take the sixth exemption as an example. That exemption
allows an agency to withhold records if it determines that disclosure
would constitute an unwarranted invasion of privacy. In determining
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whether the invasion is unwarranted, the court attempts to ascertain
the extent of the invasion and then balances that against the re-
quester’s and the public’s need for that information. The burden .of
proving that the extent of the invasion outweighs the countervailing
interests is on the Government.

How would this standard then apply with respect to exemption 1—
the exemption that allows the Government to maintain classified
documents in confidence. It would allow the judge to balance what
he perceives to be the public interest in disclosing the information
against Government’s, which is to say the people’s, judgment that
disclosure will jeopardize our foreign relations and national defense.
Stated quite simply, the amendment before us purports to allow a
judge to release a classified document if he believes that the document:
should be in the public domain even if there exists a reasonable basis
for the classification.

I realize that standards of proof are difficult conecepts to understand
and apply even for the lawyer. So, let me pose an example. Suppose
that the Freedom of Information Act, together with this amendment,
was on the books in the 1940’s. And further suppose that someone
wrote the Government requesting information about the Manhattan
project. Now, under this amendment, a judge would be able to examine
the project’s documents in camera and decide for himself whether the
classification was proper. He would realize that the disclosure of docu-
ments cculd jeopardize national defense but, on the other hand, he
could also reason that the public should have some information so
that it would know how much all this research was costing and what
its objectives were. The judge could go on to reason that the public
should be informed of the cataclysmic damage that could be done by
an atomic weapon upon delivery so that the public could make a moral
judgment as to whether such a weapon should ever be used. Balancing
these concerns, as the Muskie amendment would call for, the judge
could find the public interest in disclosure to outweigh the national
defense implications.

Mr. President, such a standard of proof is workable for the other
exemptions. If a judge 1s wrong in a case involving exemption 6-—the
privacy exemption—the harm is confined. Only one person is injured.
But if a judge is wrong in a case involving the first exemption, the
damage is not confined. Aspects of our national defense or foreign
relations could be compromised. Put in jeopardy is not just one persont
but a nation and perhaps its allies.

Mr. President, what then is the crux of the issue? Is it a question
whether the judge can review the classified documents in camera?
No. Under both the bill and the amendment the judge can review the
document in camera. Instead, the sole question is whether there
should be a standard to guide the judge’s decision in this matter.

By eliminating any standard to guide the judge’s decision in: this area,
the proposed amendment would put the courts in the position of making
political judgments in the fields of foreign affairs and national defense.
Yet the courts have little, if any, experience in these fields. Indeed
the courts themselves have declared that they do not have the capacity
or expertise to make these kinds of judgments. ' .

In Epstein v. Resor, 421 F. 2d 930 (9th Cir. 1970), cert. denied,
398 U.S. 865 (1970), the Court of Appeals, for the Ninth Circuit
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stated that the judiciary has neither the—and I quote—‘‘aptitude,
facilities, nor responsibility’”’ to make political judgments as to what
is desirable in the interest of national defense and foreign policy.
The Supreme Court took the same view in (. & S. Air Lines v.
Waterman Corp., 333 U.S. 103, 111 (1948).

A “Developments in the Law Note on National Security” by the
Harvard Law Review reaches the same conclusion. In discussing the
role of the courts in reviewing classification decisions, it states that—

There are limits to the scope of review that the courts are competent to exereise.
And concludes that—

A court would have difficulty determining when the public interest in disclosure
was sufficient to require the Government to divulge information notwithstanding
a substantial national security interest in secrecy. 85 Harvard Law Review
1130, 1225-26 (1972).

There is also another reason why the judges should not be making
political judgments on foreign policy and national defense. In order
to convince a court that national defense interests outweigh any inter-
ests in public disclosure, the Government agencies may have to
disclose more sensitive information to show how sensitive the docu-
ments requested really are. For example, the fact that information is
sensitive may not appear from the face of the document. The agency
may then be required to divulge more information to show that the
document is relevant to secret ongoing negotiations with a foreign
nation. Thus the agency may be put in the curious dilemma that
it must divulge more sensitive information to protect the information
requested.

Mr. President, I believe we all recognize that there have been some
abuses in the classification system. But we should also recognize that
new classification procedures have recently been promulgated in
Executive Order 11652 to correct these abuses. In a progress report
just issued by the Interagency . Classification Review Committee,
the body created to monitor the classification system, the following
progress was documented:

First. The total number of authorized classifiers within all de-
partments has been reduced by 73 percent since the order took
effect;

Second. The National Archives and Records Service has declassified
over 50 million pages of records since 1972;

Third. The Department of Defense alone achieved a 25-percent
reduction in its ‘““Top Secret”’ inventory during 1973;

Fourth. The majority of requests, 63 percent, for the declassification
of documents has been granted either in full or in part. ‘

This last point deserves some elaboration. Under the Executive
order, a person may request review of classified documents in order
to obtain access to the records. If the documents are over a certain
age, the agency must review the documents. This is usually a two-step
process: the operating division first reviews the document to see if 1t
is properly classified. If it determines the classification is appropriate,
the requester may then appeal to the review board in the agency. If
he is not successful there, he may appeal outside the agency, to the
Interagency Classification Review Committee. He thus has three
opportunities to obtain the documents declassified before he files
suit under the Freedom of Information Act.
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Mr. President, in my own view, a decision by all three of these
bodies that the classification is proper should put the matter to rest.
Nevertheless, under S. 2543, we will also permit the courts to review
the documents in camera to judge whether the classification is proper.
Is it too much to ask that a standard be imposed to guide the court’s
decision so that a document will not be divulged to all the world if
there is a reasonable basis for the classification? I think not.

Mr. President, the question whether a document is properly clas-
sified is a political judgment. This judgment must take cognizance of
a number of factors, such as negotiations with other countries, the
timeliness of the moment, the disclosure of other information. Who
is in a better position to make this judgment—the Secretary of State
or a district judge? Should we permit a judge to balance what he per-
ceives to be the interests of the public in disclosure against the in-
terests of the public in maintaining the document in confidence?
I say, most emphatically, no.

. I believe the point must be stressed that this standard does not equip
the courts with a mere rubber stamp. The courts are granted the
authority to review the documents in camera. And the courts can
overturn a classification decision in a case involving a request for the
classified documents upon finding that there is no reasonable basis
upon which the classification decision can be predicated.

But if there is a reasonable basis for the classification, a judge would
not limd should not be able to divulge the document. It is as simple
at that.

Mr. President, Senator Kennedy, the author of this bill, has worked
with me and other members of the Senate Judiciary Committee in
developing a bill that recognizes and balances all of the interests. The
bill was reported by the committee without a dissent. I fear that this
amendment will thwart the bipartisan and cooperative efforts of the
committee. But more than that, it is unworkable and extremely
unwise.

If my colleagues believe that a judge should not be granted the power *
to disclose a classified document upon finding a reasonable basis for
the classification, they should vote against the proposed amendment.
- Iintend to.

Under the amendment offered by the Senator from Maine and
under the way the bill as now drafted the judge can review documents
in camera. The sole question is whether there should be a standard to
guide the judge’s decision on this matter.

It is not a ball and chain, Mr. President, because he can decide for
himself whether there is a reasonable basis for the classification. Under
the bill as presently drafted the judge is governed by the existence
of a reasonable basis for the classification and on appeal it would
be for the circuit court to decide whether there is a reasonable basis
for that classification. I do not know—perhapsI can pose that question
to the distinguished Senator from Maine, whether there is an intent
to foreclose an appeal under his amendment.

Mr. Musxie. There is not, of course, any intention to foreclose.
In addition, there is no presumption on the part of the Senator from
Maine that, absent the language my amendment would strike—
judges would always be unreasonable. What the Senator seeks to
tell us is that his language, the language I have described, was inserted
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in the bill because otherwise judges would be unreasonable in evaluat-
ing the bas.ls for the classification of documents; and that the only
‘way to avoid that unreasonable tendency on the part of district court
judges is to create a presumption on the part of the classifier. I listened
to the Senator’s argument closely, and that seems to be the thrust of
the argument.

Mr. Hruska. Mr.  President, the Attorney General has written
a letter, the text of which is on the desk of each Senator, and I ask
unanimous consent that it be printed in the Record.

There being no objection, the letter was ordered to be printed in
the Record, as follows:

. OFFICE OF THE ATTORNEY (GENERAL,
Washington, D.C.,"May 29, 1974.
Hon. Roman L. Hruska,
U.8. Senate,
Washington, D.C. .

DEeAR SENATOR HRUsKA: The Department of Justice appreciates your interest
in 8. 2543, a bill to amend the Freedom of Information Act.

You have inquired about a proposed amendment to the bill’s provision on
judicial review of documents withheld in the interest of national defense or foreign
policy. This suggested amendment would alter the provisions on page 10, line
24 through page 11, line 15 of S. 2543. It would subject these documents to stand-
ards of judicial review that are the same or similar to standards applicable to
ordinary government records.

As the courts themselves have recognized, the conduct of defense and foreign
policy is specially entrusted to the Executive by the Constitution, and this
responsibility includes the protection of information necessary to the successful
conduct of these activities. For this reason the constitutionality of the proposed
amendment is in serious question.

In addition, the suggested change would call for a de novo review by the court,
and shift the burden of proof to the government. Such a change would place a
heavy burden on the executive branch to reveal classified material which the
judicial branch is unprepared to properly evaluate. . )

For these reasons the Department of Justice is opposed to an amendment of
fhis nature.

Sincerely,
WiLriam B. SAXBE,
Attorney General.

Mr. Hruska. The letter says, among other things the following:

As the courts themselves have recognized, the conduct of defense and foreign
policy is specially entrusted to the Executive by the Constitution, and this
responsibility includes the protection of information necessary to the successful
conduct of these activities. For this reason the constitutionality of the proposed
amendment is in serious question.

In addition, the suggested change would call for a de novo review by the court,
and shift the burden of proof to the government. Such a change would place a
heavy burden on the executive branch to reveal classified material which the
judicial branch is unprepared to properly evaluate.

Mr. Muskik. I gather that in offering that letter from Mr. Saxbe,
the Senator is suggesting another point: If, for example, the bill is
amended by my amendment and is passed and enacted into law and its
constitutionality is challenged, would it be the Senator’s view that
Mr. Saxbe’s view on the subject of constitutionality ought to be
given a presumption over that of any other opinion that the court
‘would consider? o

Mr. Hruska. The language in the bill is not intended to serve as
the basis for the creation of a presumption. That is not its intent at
all, and I do not think that is its meaning.
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Mr. Muskie. What is its intent, if it is not a presumption? If it is
not intended to give the classifier’s judgment a weight exceeding that
of any other witness, what is it intended to do?

Mr. Hruska. Let me suggest this. The question of whether a
document is properly classified is a political judgment. There is no
question about it. It has to be that, when it comes to national security
and foreign policy.

This judgment must take cognizance of a number of factors, such
as negotiations with other countries, the timeliness of the moment, the
disclosure of other information, and so forth. Who is in a better posi-
tion to make this judgment—the Secretary of State or a district
judge? That is what it comes down to. .

Should we permit a judge to balance what he perceives, with his
relatively parochial interests, to be the interests of the public, in
disclosure against the interests of the public, in maintaining the
document in confidence? 1 say, most emphatically, no.

It is a problem of such scope and with so many ramifications that it
belongs, as the Senator from Mississippi has said, in the hands and
in the minds and in the decisions of those who are versed in that
field and who have the expertise for it.

That is the reason for the language in the bill as it exists—to
furnish the judge, when he is called upon to pronounce judgment,
with the standard and the requirement that if he finds there is a
reasonable basis for - the classification, he must sustain that
classification. ' :

The point should be stressed that this standard does not equip the
courts with a mere rubberstamp. They are granted the right and the
authority to review the documents in camera. They can overturn a
classification decision in a case involving a request for the classified
documents upon finding that there is no reasonable basis upon which
the classification be predicated.

It seems to me that we are tampering here with a highly important
subject. The decision was deliberately made some years ago, when the
parent act was passed, and we will be interfering with that political
balance and a matter of vital importance if this amendment is adopted.

I hope the Senate will reject the amendment.

Mr. Harr. Mr. President, will the Senator yield me a couple of
minutes?

Mr. Muskik. I yield.

Mr. Harr. I should like to ask a question of the Senator from Maine.
I have listened to the exchange he has had with the Senator from
Nebraska; and, as I understand, the bill, as reported by the committee,
says that in the matter of a security document or file, if the head of
the agency—let us say the Secretary of Defense—certifies to the court
that he has examined the document and has determined that it sheuld
be withheld, the court must sustain that finding and certification,
unless the court finds the withholding is without a reasonable basis.

Mr. Musxkie. In other words, he has to find that the Secretary of
Defense was unreasonable. :

Mr. Harr. I have never been confronted with the problem of re-
solving a national security file, but some of us, at least years ago, were
confronted with the homely experience of trying an accident case. Is
there not a parallel here?
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A plaintiff puts on one eminent physician who describes why the-
blinking eye is the result of the accident, and the defendant puts on.
10 very eminent physicians who say that is nonsense, that the blinking
eye is congenital. That court can make a decision, choosing which
among the 11 opinions seems most persuasive. But if accident cases
were tried under a statute such as this comamittee bill provides, would
not, the court be compelled to agree with the plaintiff because there
is a reasonable presumption supporting the blinking eye?

If the Secretary of Defense files a certificate; that certificate is a
reasonable basis; but five prior Secretaries of Defense and the CIA
Director—and name your favorite expert—all say that is nonsense.
The court may agree with them; but under this language, unless it is
stricken, he is handcuffed, is he not?

Mr. Musxkie. T think the Senator has described the effect of the
amendment as I understand it.

Mr. Harr. I would not be comfortable with that kind of restriction.

Mr. Hrusga. Certainly, the judge has the right to say that the

. blinking of an eye is, as a defense, unreasonable. Then that case will
go to the circuit court of appeals, and I see no harm in that. I trust
that the Senator from Michigan does not, either. But it seems to me
that the door is open by this amendment and the language in plain
and simple: If the basis is considered unreasonable and the judge so
finds, then the information must be disclosed.

Mr. Musxkik. I yield myself 1 minute, and then T will yield to the
distinguished Senator from Florida.

The difficulty with the Senator’s response is simply this. The Senator
minimizes the implication that the Senator from Michigan and the
Senator from Maine draw from his language, but then, in the Senator’s.
prepared remarks, in which he justifies his language, he justifies it on
the ground that the Director of the CIA is the only man who knows.
The Senator clearly wants to give his knowledge, his position, and his
judgment a weight far out of proportion to the Senator’s response to
the question raised by the distingushed Senator from Michigan.

I say to the Senator that he cannot have it both ways. Either this
amendment has the effect of giving a weight to the classifier’s judg-
ment and certificate that inhibits the disclosure of information that

. ought to be disclosed or it does not. It cannot do both. I think I read

it correctly when I read it as the Senator from Michigan has read it.
How much time would the distinguished Senator from ¥Florida like?
Mr. Cuives. Four minutes.

FlMI;i Muskig. I yield 4 minutes to the distinguished Senator from

orida.

The Presmine Orricer. The Senator from Florida is recognized.

Mr. Cuines, Mr. President, I support the amendment offered by
the Senator from Maine (Mr. Muskie), when the Freedom of Infor-
mation Act was enacted over 7 years ago, it was the congressional
intent that from that time forward the general rule to be observed by
all bureaucrats was that disclosure of information was the norm and
withholding the exception. Recognizing that the ideal is not often
observed, the Federal district court was given jurisdiction to litigate

differences originating from requests. .

The past years’ experience with the act has indicated that the fears
of bureaucratic obstruction were in large part well founded and that.
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but for firm guidance by the courts in the more than 200 cases litigated
under the act, the public’s right to know would still be little more
than a wish.

The bill before us today is the result oPextensive hearings which
pointed out a number of procedural shortcomings in administration
of the Freedom of Information Act. I am satisfied that many of the
problems will be resolved by this bill. However, I am concerned by
the language presently found in a section of the bill which, in my
estimation, would reverse the central thrust of the Freedom of Infor-
mation Act. ‘ . :

As the result of a Supreme Court decision which adopted an inter-
pretation of the language in section (b)(1) of the original act, infor-
mation claimed to be classified for security purposes could not be
examined by the Federal courts to determine if in fact the classification
was proper and valid. Rather, the Supreme Court held that the trial

. judge must be satisfied with an affidavit from the head of the depart-
ment originally classifying the information which affidavit would
attest to the propriety of the classification. Thus, the classifier would,
in fact, be the judge of the classification. This result was patently
absurd. Yet, the corrective language in the bill before us does little
to remedy the situation. Rather than allow true judicial review of
this material, the present language once again attempts to hold the
view of the department head by stating that the court must accept
his affidavit unless it is found to be unreasonable. While seemingly,
a step forward, this language actually reverses the general rule of the
Freedom of Information Act which puts the burden of proof upon
the Government to establish the basis for withholding.

If the present language in (b)(4)(B)(ii) is allowed to stand, the
burden of proof will in effect be shifted away from the Government
and placed with the courts.

This is a situation which must not be allowed to stand. T do not
argue that an affidavit or other submission from the head of an agency
should be disregarded. On the contrary, 1 would hope that the Court,
in its in camera examination of contested documents, would call
upon whatever expertisé it found necessary. ‘

However, to raise the opinion of one person, especially an interested
party, to that of a rebuttable presumption is to destroy the possibility
of adequate judicial oversight which 1s so necessary for the Freedom
of Information Act to function.

T think it really goes against the thrust of what we are trying to do

_in amending the bill, to again say that the norm is to be to open things
up unless a reason can be shown to have them closed.

1f, as the Senator from Mississippi said, there is a reason, why are
judges going to be so unreasonable? We say that four-star generals
~or admirals will be reasonable but a Federal district judge is going to
be unreasonable. I cannot buy that argument, especially when I see
that general or that admiral has participated in covering up a mistake,
and the Federal judge sits there without a bias one way or another.
I want him to be able to decide without blinders or having to go in
one direction. ’

1 think we would be much better off with this amendment. I urge
the adoption of the amendment.

Mr. Kennepy. Mr. President, I yield myself 5 minutes.
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The Prusiving Orricer. The Senator from Massachusetts is
recognized. -

Mr. KenNEDY. Mr. President, in my opening remarks I mentioned
some words of the President of the United States when he issued his
new Executive order on classification. This concern which has been
expressed by the Senator from Florida, the Senator from Maine,
and the Senator from Michigan is very real. This is what the President
of the United States said in talking about classification, and it supports
the basis for the amendment of the Senator from Maine:

Unfortunately, the system of classification which has evolved in the United
States has failed to meet the standards of an open and democratic society, allowing
t00 many papers to be classified for too long a time. The controls which have
been imposed on classification authority have proved unworkable, and classifica-
tion has frequently served to conceal bureaucratic mistakes or to prevent em-
barrassment to officials and administrations.

I think precisely this kind of sentiment has triggered the amend-
"ment of the Senator from Maine. In reviewing hearings before the
Committee on Armed Services, dealing with the transmittal of docu-
ments from the National Security Council to the Chairman of the
Joint Chiefs of Staff, 1 find the following on page 4 of those hearings,
part 2: :

The CEARMAN. I do not know of anything now that really is national security.
‘We have not been able to find out anything. But when we get into it it will be a
matter of judgment and so forth.

Senator Hugaes. Who is to make that judgment?

The CHAlRMAN. The committee. I am not trying to overrule anyone as a mem-
ber of this committee, you know that, but it is all right for you to raise the point.

Gentlemen, anyone else want to say anything?

Senator SymiNaTon. Last summer when the special prosecutor sent us some
papers taken out of the Dean file, in Alexandria, and which had a lot to do with
CIA and military matters, they were sent here and also sent to the Ervin com-
mittee. Hastily everyone wanted to see us at once, the State Department, the
CIA, FBI, DIA. Anybody I left out, Mr. Braswell?

Mr. BraswreLL. NSA, I think. :

Senator SymrngTon. Yes, and they all said these papers from the standpoint
of national security must not be utilized by the Watergate Commitiee. We sat
around this table. I said, the best thing to do would be to first read the papers
Mr. Dean put in his safe before we consider making a decision to request Senator
Ervin not to use them. So we read the papers. They literally had nothing to do,
that we could see, with the national security. One of the staff members said, after
we had read for 10 or 15 minutes, it looks to me as if this is more a case of national
embarrassment than national security. In my opinion, he could not have been
more right. So having been through that syndrome last summer, that particular
aspect, and because of all of the various stories that have been getting out, I
would join the Senator from Iowa and hope we make a full report on this situa-
tion, one way or the other because I do not see any national security involved.
Admiral Moorer said he knew everything being done. So I do not see the national
security angle.

The CramrMAN. I have already told you twice that I have not run across any-
thing yet that is national security.

Here, supposedly the most sensitive materials are considered
classified by the heads of these respective agencies mentioned, yet
the language which would be included in the committee amendment
to the Freedom of Information Act would add some presumption to
their conclusion. That presumption is what the Senator from Maine
is attempting to erase. And these excerpts illustrate his point.

I think the amendment makes sense, and I am extremely hopeful
that this body will support the Senator from Maine. I think it is a
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responsible approach. It is sensitive, as we reviewed earlicr, in terms
of protecting the kinds of classified material, where that protection
is legitimately essential to our security and the national defense. The
amendment would reach the kinds of abuses we have seen far too
often in recent timses. '

I hope the amendment is agreed to.

Mr. Muskig. Mr. President, T yield myself 2 minutes.

The Presioing Orricer. The Senator from Maine is recognized.

Mr. Muskie. Mr. President, first may I say that if the committee
bill prevails, I would like to see something that minimizes the
question of presumption, but I am afraid to raise the issue because,
in the proper perspective, we have to describe the situation as if is.

Then, Mr. President, I would like to make one technical point
with respect to the letter to Senator Hruska by the Attorney General,
William Saxbe, which was put in the Record earlier. The Attorney
General’s letter reads:

In addition, the suggested change would call for de novo review by a couit and
shift-the burden to the government. :

I wish to correct that. Section (a) of the Freedom of Information
Act provides that in court cases ‘“the burden is on the agency to
sustain its action.” That is no shifting of the burden. The Freedom of
Information Act imposes this burden for a very real reason. That
reason is the weight of the Federal bureaucracy, which has made it
almost impossible for us to come to grips with secrecy control and
limit the classification process.

T withhold the remainder of my time.

The Presiping OFricer. Who yields time?

Mr. Muskie. Mr. President, T am happy to yield 4 minutes to the
distinguished Senator from North Carolina (Mr. Ervin).

Mr. ErviN. Mr. President, I rise in support of this amendment.
1t seems to me that we ought not to have artificial weight given to
agency action, which the bill in its present form certainly would do.

It has always seemed to me that all judicial questions should be
determined de novo by a court when the court is reviewing agency
action. One of the things which has been most astounding to me
during the time T have served in the Senate is the reluctance of the
executive departments and agencies to let the American people know
how their Government is operating. I think the American people are
entitled to know how those who are entrusted with great governmental
power conduct themselves.

Several years ago the Subcommittee on Constitutional Rights, of
which I have the privilege of being chairman, conducted quite an
extensive investigation of the use of military intelligence to spy on
civilians who, in most instances, were merely exercising their rights
under the first amendment peaceably to assemble and to petition
the Government for redress of grievances. At that time, as chairman
of that subcommittee, T was informed by the Secretary of Defense,
when the committee asked that one of the commanders of military
intelligence appear before the committee to testify that the Depart-
ment of Defense had the prerogative of selecting the witnesses who
were to testify before the subcommittee with respect of the activities
of the Department of Defense and the Department of the Army.
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On another occasion 1 was informed by the chief counsel of the
Department of Defense that evidence which was quite relevant to
the committee’s inquiry, and which had been sought by the com-
mittee, was evidence which, in his judgment, neither the committee
nor the American people were entitled to have or to know anything
about. ,

And so the Freedom of Information Act, the pending bill, is designed
to make more secure the right of the American people to know what
their Government is doing and to preclude those who seek to keep
the American people in ignorance from being able to attain their
heart’s desire.

1 strongly support the amendment offered by the distinguished
Senator from Maine, of which .I have the privilege of being a co-
sponsor, because it makes certain that when one is seeking public
information, or information which ought to be made public, the matter
will be heard by a judge free from any presumptions and free from
any artificial barriers which are designed to prevent the withholding
of the evidence; and I sincerely hope the Senate will adopt this
amendment.

I thank the Senator for yielding.

Mr. Musxkie. I thank the distinguished Senator from North Carolina.

Mr. President, at this time I withhold the remainder of my time.

The Presiping OrricEr. Who yields time?

Mr. Hrusga. Mr. President, I yield myself 3 minutes.

A little while ago the question was asked whether the Director of
the CIA or the Secretary of State is the only man who knows whether
information should be classified or whether a district judge equally
situated with regard to matters relating to national security or foreign
policy as any other officer of the Government.

Mr. President, it is not a question whether or not he is the only man.
The courts themselves have said, as has already been cited in Epstein
versus Resor in 1970, wherein certiorari was denied by the Supreme
Court, that the judiciary has neither the “aptitude, facilities, nor
responsibility”’ to make political judgments as to what is desirable in
the interest of national defense and foreign policy. That is their
decision, Mr. President—it is not the court’s business to attempt to
weigh public interests in the disclosure of this information. These are
political judgments outside the province of the caurts. . _

The Supreme Court, in the case of C. & S. Air Lines against Water-
man Corp., in 1948, held to the same effect.

The Harvard Law Review note reached that same conclusion.

It is not a matter of any one person’s knowing who is the one who
would best know. There is the review, the trial de novo, to be sure.
The bill is written so as to place upon the district judge the responsi-
bility of determining whether or not there is a reasonable basis. If there
is no reasonable basis, then he orders the information disclosed. If
there is a reasonable basis, he is charged with the responsibility of
maintaining the confidentiality of the information. Under that system,
it would be an appealable order. It would be something that could be
reviewed.

The further suggestion is made that there is no indication that a
district judge will be unreasonable in acting under the amendment
of the Senator from Maine. I would not think that any judge would
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be unreasonable. But that is not the point. If the district judge finds
that there is no reasonable basis for it, should he still have the power
to say, ‘“Release the information, anyway”’? That is the position for
which the Senator from Maine is arguing. That is exactly the position
for which he is arguing.

The Presiping Orricer. The time of the Senator has expired.

Mr. Hrusxka. I yield myself 3 minutes more.

In all applications for the disclosure of public documents, the pro-
cedures, under the amendment of the Senator from Maine as well as
under the bill, are the same. The documents would be available if the
matter cannot be resolved on the basis of affidavits. The documents
are available for examination in camera, and it will be for the judge
to examine them and determine whether there is a reasonable basis.

Under the amendment proposed there is no standard to guide the
courts in this difficult area. The purpose of the language in the bill is
to require the judge to determine whether or not there is a reasonable
basis. If there 1s, he holds the document; if there is no reasonable basis,
he may order it disclosed.

Mr. President, there are difficulties in getting papers from the
Government and its agencies. There is no question that there are
abuses. But, as I indicated in my earlier remarks, many steps have been
taken pursuant to the Executive Order 11652 to correct those abuses.
However, again, I say that the issue of abuses is not relevant to a
consideration of the amendment proposed by the Senator from Maine.

Finally, I must say, Mr. President, that the adoption of this amend-
ment could endanger the passage and approval of the bill into law.
It will substantially alter that finely tuned balance. We have competing
interests that are highly controversial in this field that must be en-
compassed and balanced. :

Mr. President, it is my hope that the amendment will be defeated.

Mr. Muskie. Mr. President, I yield to the Senator from North
Carolina.

The PresipinGg OrricER. The Senator from North Carolina is
recognized.

Mr. Ervin. Mr. President, the question involved here would be
whether a court could determine this is a matter which does affect
national security. The question is whether the agency is wrong in
claiming that it does.

The court ought not to be required to find anything except that the
matter affects or does not affect national security. If a judge does not
have enough sense to make that kind of decision, he ought not to be a
judge. We ought not to leave that decision to be made by the CIA or
any other branch of the Government.

The bill provides that a court cannot reverse an agency even though
it finds it was wrong in classifying the document as being one affecting
national security, unless it further finds that the agency was not only
wrong, but also unreasonably wrong.

With all due respect to my friend, the Senator {from Nebraska, 1s it
not ridiculous to say that to find out what the truth is, one has to
show whether the agsncy reached the truth in a reasonable manner?

Why not let the judge determine that question, because national
security is information that affects national defense and cur dealings
with foreign countries? That is all it amounts to.
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If a judge doesnot have enough sense to make that kind of judgment
and detelmme the matter, he ought not to be a judge, and he ought
not to inquire whether or not the man reached the wrong decision in
an unreasonable or reasonable manner.

The PrEstoing OrricER. Who yields time?

Mr. Hruska. Mr. President, T yield myself 3 minutes.

Mr. President, will the Senator respond to a question on that
subject? He and I have discussed this matter preliminarily to coming
on the floor.

Uf a decision is made by a court, either ordering a document disclosed
or ordering it withheld, is that ]udgmcrt or order on the part of the
district, court judge appealable to the circuit court?

Mr. Ervin. 1 should think so.

\h Hruska. What would be the ground of appea]‘?

Mr. Ervin. The ground ought to be not whether a man has
reached a wrong decision reasonably or unreasonably. It ought to be
whether he had reached a wrong decision.

NMr. Hruska. I did not hear the Senator.

Mr. Ervix. The question involved ought to be whether an agency
reached a correct or incorrect decision when it classified a matter as
affecting national security. It ought not to be based on the question
whether the agency acted resonably or unreasonably in reaching the
wrong decision. That is the point that the bill provides, in effect. Tn
other words, a court ought to be searching for the truth, not searching
for the reason for the question as to whether someone reasonably did
not adhere to the truth in classifying the document as affecting
national security.

Mr, Hruska. The bill presently provides that a judge should not
disclose a classified document if he finds a reasonable basis for the
classification. What would the Senator from North Carolina say in
response to the following question: Should a judge be able to go ahead
and order the disclosure of a document even if he finds a reasonable
basis for the classification?

Mr. Ervin. I think he ought to requlre the document to be dis-
closed. I donot think that a ]udge should have to inquire as to whether
a man acted reasonably or unreasonably, or whether an agency or
department did the wrong thing and acted 1ea%onably or unreasonably.

The question ought to be whether classifying the document as
affecting national security was a correct or an incorrect decision. Just
because a person acted in a reasonable manner in coming to a wrong
conclusion ought not to require that the wrongful conclusion be
sustained.

Mr. Hruska. Mz, President, I am grateful to the Senator for his
confirmation that such a decision would be appealable.

However, on the second part of his answer, 1 cannot get out of my
mind the language of the Supreme Court. This is the particular
language that the Court has used: Decisions about foreign policy are
decisions “which the judiciary has neither aptitude, facilities, nor
responsibility and which has long been held to belong in the domain
of political power not subject to judicial intrusion or inquiry.” C. & 8.
Air Lines v. Waterman Corp., 333 U.S. 103 (1948).

That is not their field; that is not their policy.

Mr. Ervin. Pardon me. A court is composed of human beings.
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Sometimes they reach an unreasonable conclusion, and the question
would be on a determination as to whether the conclusion of the
agency was reasonable or unreasonable. ,

Mr. Hruska. Mr. President, I yield myself 2 minutes to read from
the Supreme Court case of C. & S. Airlines versus Waterman Corp.,
333 U.S. 103 (1948): ,

[T]he very nature of executive decisions as to foreign policy is political, not

judicial. Such decisions are wholly confided by our Constitution to the political
departments of the government, Executive and Legislative. They are delicate,
complex, and involve large elements of prophecy. They are and should be under-
taken only by those directly responsible to the people whose welfare they advance
or imperil. They are decisions of a kind for which the Judiciary has neither apti~
tude, facilities nor responsibility and which has long been held to belong in the
domain of political power not subject to judicial intrusion or inquiry.
Mr. President, I think that is pretty plain language. I stand by
it. ~ : '
In this connection, as I understand Senator Muskie’s amendment,
the burden of proof is upon the Government to demonstrate what
harm would befall the United States if such information would be made
public and the ecourt is to weigh such factors against the benefit
accruing to the public if such information were released. However,
no standards for guiding the court’s judgment are included.

It seems obvious to me that in an area where the courts have them-
selves admitted their inadequacies in dealing with these issues,
Congress should endeavor to provide the proper guidance. The
reported version of this bill does so. It provides that only in the event
a court determines the classification of a document to be without
a reasonable basis according to criteria established by an Executive
order or statute may it order the document’s release. _

Therefore, I respectfully submit that Senator Muskie’s proposed
amendment does not adequately come to grips with the various
competing concerns involved in this issue.

Mr. Muskig. Mr. President, how much time have I remaining?

The Prusiping OrriceR. The Senator from Maine has 21 minutes
remaining.

Mzr. Muskie. Mr. President, I yield myself 3 minutes.

Mr. President, I have listened to the distinguished Senator from
Nebraska expound at length on what he believes to be the facts and
say that the judges are not qualified to make evaluations of classifica-
tion decisions. .

If he believes what he says he believes, he has got to be opposed °
to the committée bill because the committee bill establishes a pro-
cedure for judicial review. If he believes judges to be as unqualified
as he describes them, eloquently and vigorously, on the floor of the
‘Senate, he has to be against the bill to which he has given his name
and support, because that bill rests on the process of judicial review.

The second point that I wish to make is, of course, that judges
can be unreasonable, as my good friend the Senator from North
Carolina has pointed out. But what about the executives? Let me
read, from the committee report, the language of Justice Potter
Stewart in concurring with the majority opinion of the Supreme
Court in the Mink case that we seek in this bill to alter.

Justice Stewart stated:
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Congress has built into the Freedom of Information Act an exemption that
provides no means of questioning an executive decision that determine a docu~
ment is secret, however, cynical, myopic, or even corrupt that decision might.
have been.

Now that is the opinion of a justice who concurred in the decision
in the Mink case which denied judges in camera review of executive
decisions to clagsify in the national security field, clearly urging the
Congress, in my judgment, to do something about it, and that is what
we seek to do.

I simply cannot understand the position of the Senator from
Nebraska (Mr. Hruska) in supporting, on the one hand, a judicial
review process designed to open the door to examination of executive
decision, and then on the other hand closing that door part way back
again, because that is the clear purpose of the presumption written
into the act.

So I hope, Mr. President, that, having taken this step, that we will
not take part of it back, and I urge the support of my amendment
for the reasons that I have amply discussed this afternoon.

I am ready for a vote at any time, but I will withhold the remainder -
of my time until it is clear that the Senate is ready for the vote.

Mr: Tarr. Mr. President, the Judiciary Committee deserve our
appreciation for the significant work that is embodied in-the bill
before us today.

These amendments to the Freedom of Information Act will ac-
complish the committee objective of providing more open access to
Government activities. The fresh air that open access will bring can
only strengthen our form of Government. Informed citizens and
responsive Government agencies will go a long way toward restoring
the faith and confidence that the American people must have in our
institutions.

The amendment offered to S. 2543 by the Senator from Maine
which deals with classified information relating to national defense
or foreign policy will not serve the interests of clear legislation or
gssist in the delicate process of making available such ‘sensitive
classified material.

It seems to me that the committee version of S. 2543 offers a
definite procedure and a definite standard by which national defense
or foreign policy classified information may be examined in a court
proceeding. The court is not required to conduct a de novo review,
most courts are not knowledgeable in the sensitive foreign policy
factors that must be weighed in determining whether material de-
serves or in fact demands classification. Under the committee version
a court needs to determine if there is a reasonable basis for-the agency
classification. The standard “reasonable basis’” is not vague. The
standard of reasonableness has been applied in our judicial system
for centuries.

The proposed amendment would call for a de novo weighing of
all of the factors and leave the determination to the court according
to a weighing of all the information which is much more vague than
that standard promulgated by the committee.

The executive branch has especially significant respon31b1htles in
foreign policy and national defense. The recently conducted Middle
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East negotiations by our Secretary of State had to be conducted in
secret and we are now enjoying fruit of the successful culmination of
these negotiations.

I believe foreign policy considerations and national defense con-
siderations deserve special attention and the committee version of
S. 2543 accords them such special attention.

It does not seem worthwhile to confuse the standard that the
committee has set nor does it seem useful to diminish the executive
branch’s flexibility in dealing with sensitive foreign policy matters.

1 intend to support S. 2543 and urge my colleagues to approve it
without amendment.

Mr. KenNepy. Mr. President, a parliamentary inquiry.

The Presiping Orricer. The Senator will state it.

Mr. KenneEDY. Are there a sufficient number of Senators present
to order the yeas and the nays?:

The Presiping Orricer. There is not a sufficient second.

. Mr. Hruska. Mr. President, I have no further requests for time
on this side or in opposition to the amendment.

Mr. KenneEDY. Mr. President, I suggest the absence of a quorum,
with the time to be charged to my time.

The Presiping Orricer. The clerk will call the roll.

The legislative clerk proceeded to call the roll.

Mr. KenneEpY. Mr. President, I ask unanimous consent that the
order for the quorum call be rescinded. :

The PresipinGg Orricer. Without objection, it is so ordered.

Mr. Kennepy. Mr. President, I ask for the yeas and nays on the
Muskie amendment.

The yeas and nays were ordered.

The Presiping OrriceEr. The question is on agreeing to the amend-
ment of the Senator from Maine (Mr. Muskie).

On this question the yeas and nays have been ordered, and the
clerk will call the roll.

The legislative clerk called the roll. :

Mr. Rosert C. Byrp. I announce that the Senator from Arkansas
(Mr. Fulbright), the Senator from Alaska (Mr. Gravel), the Senator
from Indiana (Mr. Hartke), the Senator from South Carolina
(Mr. Hollings), the Senator from Iowa (Mr. Hughes), the Senator
from Hawali (Mr. Inouye), the Senator from South Dakota
(Mr. McGovern), the Senator from Rhode Island (Mr. Pell), and the
Senator from Alabama (Mr. Sparkman) are necessarily abeent.

I further announce that, if present and voting, the Senator from
Alaska (Mr.- Gravel) would vote “yea.”

Mzr. Grirrin. I announce that the Senator from Utah Mr. (Bennett),
the Senator from New York (Mr. Buckley), and the Senator from
Illinois (Mr. Percy) are necessarily absent.

I also announce that the Senator from Colorado (Mr. Dominick),
the Senator from Arizona (Mr. Fannin), and the Senator from South
Carolina (Mr. Thurmond) are absent on official business.

On this vote, the Senator from Illincis (Mr. Percy) is paired with
the Senator from South Carolina (Mr. Thurmond).

If present and voting, the Senator from Illinois would vote ‘“‘yea”
and the Senator from South Carolina would vote “nay.”

47-217--75 22
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The result was announced—yeas 56, nays 29, as follows:

Yeas—56 .
Abourezk Eagleton Moss
Aiken Ervin Muskie
Baker Hart Nelson
Bayh Haskell Packwood
Beall Hatfield Pastore
Bentsen Hathaway Pearson
Biden Huddleston Proxmire
Brock Humphrey Randolph
Brooke Javits Ribicoff
Burdick Johnston Roth
Byrd, Robert C. Kennedy Schweiker
Case i Magnuson Stafford
Chiles Mansfield Stevens
Church Mathias Stevenson
Clark Melntyre Symington
Cook Metcalf Tunney
Cranston Metzenbaum Weicker
Dole Mondale Williams
Domeniei Montoya

Nays—29
Allen Goldwater McGee
Bartlett Grifiin Nunn
Bellmon Gurney - Scott, Hugh
Bible Hansen Scott, William L.
Byrd, Harry F., Jr. Helms" Stennis
Cannon Hruska Taft
Cotton Jackson Talmadge
Curtis Long Tower
Eastland MecClellan Young
Fong MecClure

Not voting—15

Bennett Gravel McGovern
Buckley Hartke Pell
Dominick Hollings Percy
Fannin Hughes Sparkman
TFulbright Inouye Thurmond

[No. 219 Lra.]

So Mr. Muskie’s amendment (No. 1356) was agreed to.

Mr. Muskik. Mr. President, I move that the vote by which the
amendment was agreed to be reconsidered.

Mr. KenNEDY. Mr. President, I move to lay that motion on the
table. .

The motion to lay on the table was agreed to.

Mr. Bavn. Mr. President, I send my amendment to the desk and
ask that it be stated. )

The Presiping Orricer (Mr. Helms). The amendment will be
stated.

The legislative clerk read as follows:

On page 9, line 9, following the word ‘‘person’ insert the following:

“When such records are made available under this section in matters which the
person secking those records can demonstrate to be of general public concern,
the agency complying with the request for the records shall make them available
for public inspeetion and purchase in accordance with the provisions of this act,
unless the agency can demonstrate that such records could subsequently be

denied to another individual under the exceptions provided for in subsection
(b) of this act.”
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Mr. Bayu. Mr. President, this amendment is designed to make
certain Federal departments and agencies comply with both the letter
and the spirit of the Freedom of Information Act in making public
requested documents in matters of general public concern.

It is not consistent with the intent of Congress for an agency to
comply with a request for a certain document under the Freedom
of Information Act, but, at the same time, to refuse to make that
document available to the public despite the legitimate and broad
public nature of the document in question.

Yet, this is precisely what happened in a Freedom of Information
Act request which I made earlier this year to the Federal Trade
‘Commission. Probably the best way to demonstrate the real need
for adoption of the amendment I have offered would be for me to
Tecount my experience in seeking information from the FTC.

On March 20 a public interest law firm—the Institute for Public
Interest Representation at the Georgetown University Law Center—
wrote to the Federal Trade Commission on my behalf requesting a
copy of a transcript of prehearing conference the Commission had
conducted on December 18, 1973 with eight major oil companies
which the FTC has charged with engaging in anticompetitive
practices. :

That request was based on the Freedom of Information Act. Sub-
sequently, on April 3, having received no substantive reply to the letter
my attorney had sent 2 weeks earlier, I filed suit in U.S. District Court
here in Washington against the FT'C to secure a copy of the requested
transcript.

While T did not take lightly the significance of 2 U.S. Senator suing
an agency of the Federal Government, I felt the issue was of such im-
portance that this strong action was required. In seeking access to the
transcript, I must emphasize, 1 did not merely want to secure this
material for myself.

Certainly the Senator from Indiana did feel it would be helpful to
him in weighing current energy-related legislation to have the informa-
tion being generated in this very important proceeding before the Fed-
-eral Trade Commission. But beyond the need which I felt I had for the
document, 1 also felt that it was important that the transcript of a
proceeding against the eight largest oil companies be available to the
Ppublic. .

Few issues have generated as much concern among the American
people in recent months than the energy crisis. Much has been charged
-about the role of the oil companies in contributing to and exploiting
‘the energy crisis, and the FTC allegations of major anticompetitive
practices against the oil companies go directly to the heart of the public
-concern regarding the role of the oil companies.

Tt, therefore, seemed to me important that not only should the tran-
seript in question be available to the Senator from Indiana, but that
transcript should be part of the public record of the E'TC, available for
-examination and purchase by the media and individual citizens.

However, when, on April 30, the FTC agreed to my request for the
December 18, 1973 transcript, 1t did so on a very limited basis. Specifi-
-cally, the Comimission provided copies of the transcript to me and to
three State attorneys general who had requested it. The Commission
-did not add the transcript to the public docket in its case against the
-0il companies, and- when newsmen requested a copy of the transcript
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they were told they would have to make individual requests for coples
under the Freedom of Information Act.

This limited release of the transcript was especially incongruous
since I was not under any constraint in what I could do with the copy
delivered to me. Accordingly, to save those newsmen the time and
trouble of bringing individual Freedom of Information Act cases
against the FTC, I provided access to the transcript to anyone who
wanted to come to my office and examine it.

It is evident, Mr. President, that in its limited response to my re-
quest the FTC had complied with the letter of the Freedom of infor-
mation Act. But it is equally evident that in refusing to add the
requested transcript to the public docket in its case against the oil
companies that the FTC had not complied with the spirit of the act.

This amendment is designed to avoid such evasion of the true
purpose of the act.

I must note, Mr. President, that the amendment is written in such
a way so as to place the responsibility for demonstrating that the
requested material is of general public concern on the individual
requesting the material. The purpose of this part of the amendment
is to guarantee that the various agencies do not have to make general
release of all information provided for under the Freedom of Informa-
tion Act. It would be an unfair and burdensome requirement on the
agencies to insist that documents of limited interest—for example,
something required for academic research—be made public.

Also, the amendment does permit the agency faced with a request
that information be made public to object to that request if the agency
can argue successfully that subsequent requests for the documents
might be denied under the exemptions provided for in subsection (b)
of the act.

If I may take my experience with the FTC as an example, Mr. Presi-
dent, it is obvious that the case against the major oil companies is of
general public concern and it is not unreasonable to place the responsi-
bility for demonstrating this fact on the Senator from Indiana or any
other individual requesting material in this category.

As for the right of the agency to object, I see no problem in giving
the agency the responsibility—if it does not want to make something
public—to prove that the material in question might under different. -
circumstances qualify for a subsection (b) exception. I am satisfied
once again using my experience as an example, that the FTC could
not make a successful argument of this nature 111 the oil company
case.

I do want to emphasize, Mr. President, that in citing my experience
as an example I am not trying to pass an amendment of relevance to a
single issue in which I was involved. Rather, I cite this experience as
an example, with the conviction that if the amendment I propose
addresses itself properly to my experience, it would work in the
future on matters of similar public concern. In this way, when Freedom
of Information Act requests are made in areas of general importance,
we can be sdtisfied that Federal agencies will have to meet both the
letter and the spirit of the law.

Mr. President, finally, what this amendment is designed to do is to
satisfy what I think the intent was of the original act and the bill
brought to us today by the distinguished Senator from Massachusetts
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and others who are joining him, as I am, in proposing the new amend-
ments to the Freedom of Information Act.

My amendment specifies that if an individual, under this act, is
entitled to information that is a matter of some public concern, a
copy of the information that is given to the individual should also be
spread on the agency’s public record, so that members of the news
media and individual citizens may have access to it.

As I said, I have been involved in this matter with the FT'C relative
to some of the prehearing conferences they have been holding with
the major oil companies. At long last, after having to take them to
court or threatening to take them to court the agency did, in fact,
give me a copy of the first conference transcript; and I hope that
before we are through, they will promise to give me other transcripts
as these hearings are held. Yet while Birch Bayh happens to be a
Senator from Indiana who wants this material to make proper deci-
sions on energy issues; but I think the public has a right to know
what is going on before the FTC as well. This amendment would
make that possible, by requiring that a copy of these documents be
put in the public records, pursuant to the provisions of this act.

Mr. Kennepy. I yield myself such time as I may require,

Mr. President, I urge the acceptance of this amendment, I believe
that the Senator from Nebraska has been informed of it as well.

t seems to me to make eminently good sense that if information is
going to be made available to & particular individual, and if it meets
the other requirements of the Freedom of Information Act relating
to disl?losure, that information should be available to other citizens
as well.

The amendment does have certain protections. When an agency
attempts to respond positively and constructively to a request of an
individual, even though the act would allow withholding, the amend-
ment has certain protections for the agency so it does not have to
release this generally automatically, I think makes a good deal of
sense. I believe it carries forward the spirit and the purpose of the
legislation in encouraging release of information, and I hope that the
amendment will be accepted by the Senate.

Mr. Hruska. Mr. President, will the Senator yield me 2 minutes?

Mr. Kexnnepy. 1 yield.

Mr. Hrusxa. Mr. President, upon analysis, it is found that this
amendment does clarify the law. The amendment contains a safeguard,
by reference to section 4(b) of Public Law 90-23, commonly known
as the Freedom of Information Act, which amply takes care of those
items which are excluded from its purview.

I have no objection-to the amendment. In fact, I favor it.

Mr. KenveEpy. Mr. President, I yield back the remainder of my
time.

Mr.-Baya. I yield back the remainder of my time.

The Presipineg Orricer. The question is on agreeing to the amend-
ment of the Senator from Indiana.

The amendment was agreed to.

The Presiping OrricEr. The bill is open to further amendment.

Mr. Hrusga. Mr. President, I have a brief amendment, which I
send to the desk.
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The Presiping Orricer. The amendment will be stated.
The legislative clerk read as follows: '

On page 14, line 22, insert the word “working”’ between “10” and “days.”

Mr. Hruska. Mr. President, this amendment has to do with the
time limitation for the purpose of filing an answer or extending the
time within which an answer should be given to certain applications.
for disclosure. The general reference to time limitations is in terms of
“working days.” By inadvertence, I take it, line 22, page 14, simply
says ‘“for more than 10 days.” The amendment, technical in nature,
would insert the word “working,” so that it would be for not more than
10 working days. That is the purpose of the amendment, and I urge
its adoption.

Mr. KennEDY. Mr. President, this is a technical, clarifying amend-
ment. It is useful and consistent with the other provisions of the bill,
and I urge its adoption.

I yield back the remainder of my time.

Mr. Hruska. I yield back the remainder of my time.

The Prmsiving OrricER (Mr. Domenici). The question is on
agreeing to the amendment. -

The amendment was agreed to.

The Presiping OrrrcEr. The bill is open to further amendment.

AMENDMENT NO. 1361

Mr. Hart. Mr. President, I call up Amendment No. 1361.

The Presiping OrFicer. The amendment will be stated.

The legislative clerk proceeded to read the amendment.

Mr. Hart. Mr. President, I ask unanimous consent that further
reading of the amendment be dispensed with.

The Prestorng OrrrceEr. Without objection, it is so ordered; and,
without objection, the amendment will be printed in the Record.

The amendment is as follows:

On page 11, line 15, after the period, insert the following new subsection:

(8) Section 552(b)(7) is amended to read as follows: “Investigatory records
compiled for law enforcement purposes, but only to the extent that the production
of such records would (A) interfere with enforcement proceedings, (B) deprive a
person of a right to a fair trial or an impartial adjudication or constitute a clearly
unwarranted invasion of personal privacy, (C) disclose the identity of an informer,
or (D) disclose investigative techniques and procedures.”.

Mr. Harr. T yield myself such time as I may require.

Mr. President, this act exempts from disclosure “‘investigatory files
compiled for law enforcement purposes except to the extent available
by law to a party other than an agency.”

My reading of the legislative history suggests that Congress in-
tended  that this seventh exemption was to prevent harm to the
Government’s case in court by not allowing an opposing litigant
]elarlier or greater access to investigative files than he would otlierwise

ave,
—Reéently, the courts have interpreted the seventh exception to the
Freedom of Information Act to be applied whenever an agency can
show that the document sought is an investigatory file compiled for
law enforcement purposes—a stone wall at that point. The court would
have the exemption applied without the need of the agency to show
why the disclosure of the particular document should not be made.
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That, we suggest, is not consistent with the intent of Congress
when it passed this basic act in 1966. Then, as now, we recognized the
need for law enforcement agencies to be able to keep their records
and files confidential where a disclosure would interfere with any
one of a number of specific interests, each of which is set forth in the
amendment that a number of us are offering.

I am offering this amendment on behalf of myself and the following
Senators: Mr. Mathias, Mr. Cranston, Mr. Muskie, Mr. Clark, Mx.
Ribicoff, Mr. Moss, Mr. Javits, Mr. McGovern, Mr. Proxmire, Mr.
Humphrey, Mr. Hatfield, Mr. Biden, Mr. Nelson, and Mr. Abourezk.

This amendment was proposed by the Administrative Law Section
of the American Bar Association. It explicitly places the burden of
justifying nondisclosure on the Government, which would have to
show that disclosure would interfere with enforcement proceedings,
deprive a person of a right to a fair trial, constitute an unwarranted
invasion of personal privacy, reveal the identity of informants, or
disclose investigative techniques or procedures.

Our concern is that, under the interpretation by the courts in recent
cases, the seventh exemption will deny public access to information
even previously available. For example, we Tear that such informa-
tion as meat inspection reports, civil rights compliance information,
and medicare nursing home reports will be considered exempt under
the seventh exemption.

Our amendment is broadly written, and when any one of the reasons
for nondisclosure is met, the material will be unavailable. But the
material cannot be and ought not be exempt merely because it can be
categorized as an investigatory file compiled for law enforcement
purposes.

Let me clarify the instances in which nondisclosure would obtain:
First, where the production of a record would interfere with enforce-
ment procedures. This would apply whenever the Government’s
case in court—a concrete prospective law enforcement proceeding—
would be harmed by the premature release of evidence or information
not in the possession of known or potential deféndants. This would
apply also where the agency could show that the disclosure of the
information would substantially harm such proceedings by impeding
any necessary investigation before the proceeding. In determining
whether or not the information to be released will interfere with a
law enforcement proceeding it is only relevant to make such deter-
mination in the context of the particular enforcement proceeding.

Second, the protection for personal privacy included in clause (B)
of our amendment was not explicitly included in the ABA Administra-
tive Law Section’s amendment but is a part of the sixth exemption
in the present law. By adding the protective language here, we simply
make clear that the protections in the sixth exemption for personal
privacy also apply to disclosure under the seventh exemption. I wish
also to make clear, in case there is any doubt, that this clause is in-
tended to protect the privacy of any person mentioned in the requested
files, and not only the person who 1s the object of the investigation.

Third, investigatory files compiled for law enforcement purposes
would not be made available where production would deprive a person
of a right to a fair trial or an impartial adjudication.

Fourth, the amendment protects without exception and without
limitation the identity of informers. It protects both the identity of
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informers and information which might reasonably be found to lead to
such disclosure. These may be paid informers or simply concerned
citizens who give information to enforcement agencies and desire their
identity to be kept confidential.

Finally, the amendment would protect against the release of in-
vestigative techniques and procedures where such techniques and pro-
cedures are not generally known outside the Government. It would
not generally apply to techniques of questioning witnesses.

The purpose of the Freedom of Information- Act is to provide
maximum public access while at the same time recognizing valid
governmental and individual interests in confidentiality. This amend-
ment balances those two interests and is critical to a free and open
society. This amendment is by no means a radical departure from
existing case law under the Freedom of Information Act. Until a
year ago the courts looked to the reasons for the seventh exernption
before allowing the withholding of documents. That approach is in
keeping with the intent of Congress and by this amendment we wish
to reinstall it as the basis for access to information.

Mzr. President, I think that it would be useful if a brief excerpt
from the report of the Committee on Federal Legislation of the Associa-
tion of the Bar of the City of New York were printed in the Record.
The full document is captioned ‘“Amendments to the Freedom "of
Information Act.” I ask unanimous consent that that material may
be printed in the Record.

There being no objection, the material was ordered to be printed in
the Record, as follows:

S. 2543 and H.R. 12471 do not propose any amendment to Exemption 7, but
would add to subsection (b) the “Savings Clause” discussed above,

The courts have agreed that Exemption 7 applies to investigations by regulatory
agencies as well as criminal investigations. But there is dramatic disagreement
over the question of continued non-disclosure after the specific investigation is
completed. The Second Circuit, in Frankel v. SEC, 460 F. 2d 813 (1972), held
that investigatory files are exempt from disclosure forever, on the theory that
disclosure of investigatory technigues would undermine the agency’s effectiveness
and would choke off the supply of information received from persons who abhor,
for whatever reason, public knowledge of their participation in the investigation.
The court found:

‘“These Reports indicate that Congress had a two-fold purpose in enacting the
exemption for investigatory files: to prevent the premature disclosure of the
results of an investigation so that the Government can present its strongest case
in court, dnd 1o Keép confidéntial the procedures by which the agency conducted
its investigation and by which it has obtained information. Both these forms of
confidentiality are necessary for effective law enforcement.” Id. at 817.

Other jurists, however, have reached the conclusion that Exemption 7 was
intended only to protect against premature disclosure in a pending investigation,
and that once the investigation is completed and all reasonably foreseeable -
administrative and judicial proceedings concluded, the files must be disclosed.
We agree with this view.

The fear that disclosure of investigative techniques ¢n general will hinder an
agency’s operations appears to be illusory. The methods used for such investiga-
tions are widely known and relatively limited in type and scope. The realistic
problems are those we have already met—the need to preserve the identity of
sourceg. of information ¢n_particular cases, the need to assure an impartial trial
and to protect reasonable personal privacy. In the context of Exemption 7,
there is the additional consideration that premature disclosure of the Govern-
ment’s case will allow the civil or criminal defendant to “construct’’ his defense.

Against these real problems must be weighed important policy considerations
which are by now also familiar—that our political system is premised upon public
and congressional knowledge of the Executive Branch’s activities; that the policy
of agency actions is ultimately established by Congress and the public; that
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importunate decisions or those based on party politics, campaign contributions
and the like are less likely if the public has access to the record of such decisions.

Mr. Harr. Mr. President, I reserve the remainder of my time, but
I hope very much that the committee and our colleagues are persuaded
as to the wisdom of the amendment. ‘

Mr. Kennepy. Mr. President, I yield myself such time as I may
use.

The Presiping Orricer. The Senator from Massachusetts is
recognized.

Mr. KEnneEDY. Mr. President, I believe that it would be useful
for me to outline for my colleagues briefly why S. 2543 did not initially
attempt to amend the seventh exemption of the Freedom of Informa-
tion Act, and why I presently believe that the amendment proposed
by the Senator from Michigan is a constructive and desirable one.

Last October, when I introduced S. 2543, the case law on the subject
of investigatory files was substantially different that it is today.
During our hearings in the spring of 1973, the subcommittee had
before it legislation that would have amended in various ways a
number of the exemptions of the FOTIA. These proposals were fully
discussed and debated. Nonetheless, when I introduced the legislation
I believe that the public was secure in its right to obtain information
falling within the ‘“investigatory file’’ exception to disclosure mandated
by the act. As Attorney General Elliot Richardson had told our
subcommittee:

The courts have resolved almost all legal doubts in favor of disclesure.

Thus, I did not propose a change 1 the language of that exemption.

In the report on S. 2543, as amended, the Judiciary Committee
expressed its position generally: ’

The risk that newly drawn exemptions might increase rather than lessen
confusion in interpretation of the FOIA, and the increasing acceptance by courts
of interpretations of the exemptions favoring the public disclosure originally
intended by Congress, strongly militated against substantive amendments to
the language of the exemptions.

But we warned that by leaving the substance of the exemptions
unchanged—

The committee is implying acceptance of neither agency objections to the
specific changes proposed in the bills being considered, nor judicial decisions
which duly constriet the application of the act. )

Unfortunately, Mr. President, I must agree with the Senator from
Michigan that our initial appraisal of the development of the law
in the area affected by his amendment has turned out to be short
lived. A series of recent cases in the District of Columbia has applied
the seventh exemption of the act woodenly and mechanically and,
I believe, in direct contravention of congressional intent when we
passed that law in 1966. One court a few years back correctly read this
intent when it observed:

The touchstone of any proceedings under the act must be the clear legislative
intent to assure public access to all governmental records whose disclosure would
not significantly harm specific governmental interests.

Yet in the most recent decision interpreting the seventh exemption
of the Freedom of Information Act, the District of Columbia Court
of Appeals observed that—

Recent decisions of this court construing exemption seven have considerably
narrowed the scope of our inquiry.
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This, Mr. President, was a foreboding that the court was going
astray, since the court was limiting its inquiry to avoid discussion of
the intent behind the exemption and whether Congress intended
documents of the kind sought, under the circumstances, to be kept
secret pursuant to that exemption. The court continued:

. The sole question before us is whether the materials in question are “investiga-
tory files compiled for law enforcement purposes.” Should we answer that question
in the affirmative, our role is “at an end.”

This is the same kind of determination made by the Supreme Court
in the Mink case, when it observed that once a judge determined
_ records to be in fact, on their face, classified, then he could not look
beneath that marking to determine whether they were properly
classified. We are today reversing that holding of the court by the
legislation before us, spelling out that it is Congress intention for
courts to look behind classification markings. I think it appropriate and
useful that we also spell out our disapproval of the line of cases I
referred to earlier, and that we make clear our intention for courts to
look behind the investigation mark stamped on a file folder.

"The Senator from Michigan has made & persuasive case for the
amendment he is proposing, and I will not go over the same ground
he has covered. I do want to make two points that bear directly on
this issue.

First, whether or not this amendment is adopted, I would like to
make it clear that I believe the courts have, in narrowly and mechan-
ically interpreting the seventh exemption, strayed from the require-
ments and the spirit of the Freedom of Information Act: The Supreme
Court has not ruled on the subject yet, and there is a division among
various circuits on a number of issues arising from application of that
exemption. I thus want the record to show that by accepting the
Senator’s amendment we will be reemphasizing and clarifying what
the law presently requires. If it is not accepted, the Supreme Court
will still have the opportunity to set things straight.

Second, I would point out that we do address ourselves in S. 2543
to this issue in a less direct manner. Our report and my opening state-
ment contain extensive discussion of new provisions in this legislation
relating to release of records “‘or portions of records” and to deleting
or segregating exempt portions of files or records so that nonexempt
portions may be released. Judicial and agency adherence to the
requirements of these amendments would go a long way to removing
strict and undiscriminating adherence to narrow interpretations of
the Freedom of Information Act. This would apply to the area of
investigatory files as well as to the other exemptions of the act.
So I think that courts would have to reconsider their reliance on any
restrictive cases after passage of these new provisions anyway.

The approach suggested by the Senator from Michigan in his
amendment, which states the policy considerations to be utilized by
agencies and courts in determining whether to disclose investigatory
information, is a salutory one. It is the same approach—with the same
language—proposed by the American Bar Association representative
at our hearings last year. Then, Attorney General Elliot Richardson,
testifying at our hearings, told the subcommittee that—

If a fresh approach is needed, we suggest that a modified version of the ABA’s
proposed amendment should be considered.
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- These comments were addressed to a rather different proposal to
amend the seventh exemption contained in S. 1142, being considered
by the subcommittee at the time. And just last week the prestigious
Association of the Bar of the City of New York issued its report on
“amendments to the Freedom of Information Act, in which it too
recommended adoption of the language proposed by the ABA, with
slight modifications. Since the discussions by the ABA, the Attorney
‘General, and the City of New York Bar Association on this issue are

.relevant to our consideration of the proposed amendment, I ask unani-
mous consent that excerpts therefrom be included in the Record at
this point.

There being’ no objection, the material was ordered to be printed
in the Record, as follows:

FroM THE STATEMENT OF JOHN MiLLER, CHAIRMAN, ADMINISTRATIVE LAwW
SEctioN, AMuRICAN Bar Association, June 11, 1973

THE SEVENTH EXEMPTION

S. 1142 also proposes changes in the seventh exemption to the Freedom of
Information Act, which relates to investigatory files compiled for law enforcement
purposes, by expressly excluding certain specific types of records from the investi-
gatory files exemption (Section 2(d)). However, the Administrative Law Section
believes that a better approach is to set forth explicitly the objectives which the
investigatory files exemption is intended to achieve in order to assure that infor-
mation is withheld only if one of those objectives would be frustrated were the
information disclosed. Because many different types of information may be con-
tained in an investigatory file for which there are legitimate reasons for non-
disclosure, the ‘Section believes that it is unwise to attempt to exclude certain
types of records from the exemption under all circumstances. For example, even
“scientific tests, reports, or data’’ (Section 2(d)) contained in an investigatory
file, if released prematurely, could interfere with the prosecution of an offense or
result in prejudicial publicity so as to deprive an accused of his right to a fair
trial. In addition, the proposal set forth in S. 1142 would not resolve the issue as
to when the investigatory files exemption terminates, an issue that has arisen in
several recent court decisions.

Accordingly, the Administrative Law Section recommends that, if the seventh
-exemption is to be amended, it be revised to read as follows:

“Investigatory records compiled for law enforcement purposes, but only to the
-extent that the production of such records would (A) interfere with enforcement
proceedings, (B) deprive a person of a right to a fair trial or an impartial adjudi-
-cation, (C) disclose the identity of an informer, or (D) disclose investigative
techniques and procedures.”

FroM THE REPORT OF THE COMMITTEE ON FEDERAL LEGISLATION OF THE
AssociaTioN oF THE Bar oF THE CrtY or New YORK, APRIL 22, 1974

EXEMPTION 7

Exemption 7 now exempts:

“Investigatory files compiled for law enforcement purposes except to the extent
available by law to a party other than an agency.”

H.R. 5425 and 8. 1142 would have amended Exemption 7 to read as follows:

“(7) investigatory records compiled for any specified law enforcement purpose
the disclosure of which is not in the public interest, except to the extent that—

“‘(A) any such investigatory records are available by law to a party other than
an agency, or

“(B) any such investigatory records are—

‘(i) scientific tests, reports, or data,

“(i) inspection reports of any agency which relate to health, safety, environ-
mental protection, or -

““(iii) records which serve as a basis for any public policy statement made by any
agency or officer or employee of the United States or which serve as a basis for
rulemaking by any agency.”
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S. 2543 and H.R. 12471 do not propose any amendment to Exemption 7, but:
would add to subsection (b) the “Savings Clause” discussed above.

The courts have agreed that Exemption 7 applies to investigations by regula-.
tory agencies as well as eriminal investigations. But there is dramatic disagreement.
over the question of continued non-disclosure after the specific investigation is.
completed. The Second Circuit, in Frankel v. SEC. 460 ¥.2d 813 (1972), held that
investigatory files are exempt from disclosure forever, on the theory that disclosure
of investigatory techniques would undermine the agency’s effectiveness and
would choke off the supply of information received from persons who abhor, for:
whatever reason, public knowledge of their participation in the investigation.
The court found:

- “There Reports indicate that Congress had a two-fold purpose in enacting:

the exemption for investigatory files: to prevent the premature disclosure of the-

results of an investigation so that the Government can present its stronger case

in court, and to keep confidential the procedures by which the agency conducted

its investigation and by which it has obtained information. Both these forms of
. confidentiality are necessary for effective law enforcement.” Id. at 817,

Other jurists, however, have reached the conclusion that Exemption 7 was.
intended only to protect against premature disclosure in a pending investigation,.
and that once the investigation is completed and all reasonably foreseeable ad-
ministrative and judicial proceedings concluded, the files must be disclosed. We:
agree ‘with this view.

The fear that disclosure of investigative techniques zn general will hinder an
agency’s operations appears to be illusory. The methods used for such investiga-
tions are widely known and relatively limited in type and scope. The realistic
problems are those we have already met-—the need to preserve the identity of
sources of information in particular cases, the need to assure an impartial trial and
to protect reasonable personal privacy. In the context of Exemption 7, there is the
additional consideration that premature disclosure of the Government’s case will
allow the civil or criminal defendant to “construct’ his defense.

Against these real problems must be weighed important policy considerations
which are by now also familiar—that our political system is premised upon publie
and congressional knowledge of the Executive Branch’s activities; that the policy
of agency actions is ultimately established by Congress and the public; that
importunate decisions contributions and the like are less likely if the public has
access to the record of such decisions.

For these reasons, we conclude that the strict definitions in the earlier proposed
amendment to Exemption 7 could not be relied upon to produce the intended
result in all cases. For example, the non-exemption of ‘‘scientific tests, reports
or data”’ could easily cause disclosure of special techniques or the extent of the
Government’s knowledge With respect t0 & particuldr investigation. Therefore,.
we recommiended anienditisnt ol " Lxemption 7 instéad to state the policy con~
siderations which are to be utilized by the agencies and courts with respect to-
disclosure. The Department of Justice and the ABA Administrative Law Section
reached the same conclusion and recommended similar amendments.

For the reasons discussed above, we recommend adoption of the language pro-
posed by the ABA, modified slightly to make it clear that (a) completed investiga-
tions must be disclosed except where confidential sources of information will be
unavoidably revealed, (b) only specialized techniques, not generally used in
investigations, are protected from disclosure; and (c) the exemption applies to
“records” not “files,” so that disclosable material is not exempted merely by being
placed in an investigatory file. Thus, Exemption 7 would read:

“Investigatory records compiled for law enforcement purposes, but only to the
extent that disclosure of such records would (A) interfere with pending or actually
and reasonably contemplated enforcement proceedings, (B) deprive a person of
a right to a fair trial or an impartial adjudication, (C) unavoidably disclose the
identity of an informer, or (D) disclose unique or specialized investigative tech-
niques other than those generally used and known.”

From THE STATEMENT oF ELL1oT L. RICHARDSON, ATTORNEY GENERAL OF THE
UniTEp StaTES, JUNE 26, 1973

Section 2(d) of the bill would also limit the coverage of the exemption by
excluding: (1) scientific tests, (2) inspection reports relating to health, safety. or
environmental protection, and (3) any investigatory records which are also used
as a basis for public policy statements or rulemaking,
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These changes would seriously impair the law enforcement capability of many
-agencies.

“The provision excluding scientific tests, reports or data from the protection of
‘the exemption presents several problems.

First, it could jeopardize the right to an impartial trial by permitting any
-requestor to obtain and publish any incriminating scientific tests, such as ballistic
reports, before the defendant is brought to trial.

Second, because the act does not permit an agency to dectermine whether a
requestor has a rational basis for seeking information, anyone could insist on
-obtaining autopsy reports or other medical reports on victims of crime, Wh.lch
reports may not be exempt under exemption six if the victim is dead.

Because this same information can be obtained in discovery proceedings, in
which the need of the individual for the reports is a proper consideration, we do

‘not believe an amendment is necessary.

The provision denying the protection of exemption seven to inspection records
‘relating to health, safety or environmental protection would impede the efforts of
agencies to take law enforcement action against offenders.

It would permit offenders to obtain these records and thereby discover all of the
-details that an agency intends to use against them in any law enforcement action,
‘whether civil or criminal.

Finally, the provision excluding from the coverage of exemption seven records
which serve as a basis for public statements or regulations not only would inhibit
rulemaking in important regulatory areas but also would restrict the flow of
‘information to the public by discouraging official discussion of public business.

For example, if a Justice Department spokesman announced that on the basis
-of an investigation by the ¥BI and the Criminal Division a grand jury would be
convened to consider indictments, all of the mvesmgatory reports apparently
would no longer be protected by exemption seven.

The protection of this information cannot depend on the continued silence of
-officials in making public statements or issuing regulations.

If a fresh approach is needed, we suggest that a modified vezsi AB
proposed amendment should be considered along the following lines:
The provisions of this section shall not be applicable to matters that are . . .

(7), investigatory files compiled for law enforcement purposes except to the
-extent available by law to a party other than an agency; Provided, that This
" -exemption shall be invoked only while a law enforcement proceed1ngw1-

gation to_which such files pertain is pending or.contemplated, or to the extent
‘that the pro uction of such filés would (A) interfere with Iaw enforcement functions
designed directly to protect individuals against violations of law, (B) deprive a
‘person of a right to a fair trial or an impartial adjudication, (C) disclose the iden-
‘tity of an informant, (D) disclose investigatory techniques and procedures, (E)
-damage the reputatlon of innocent persons, or (F) jeopardize law enforcement
‘personnel or their families or assignments.

Mr. KenneEpy. Mr. President, I recommend the adoption of the
amendment of the Senator from Mlchl an.

Mr. Hruska. Mr. President, 1 yield myself 10 minutes to speak in
-opposition to the amendment.

The Presiping Orricer. The Senator from Nebraska is recognized.

Mr. Hruska. Mr. President, again we have a situation here where
:an amendment is proposed that goes to the substance of a bill which
was enacted after years of processing. In 1966, agreement was finally
reached among several competing interests in this field for the dis--
‘closure of public documents. Those issues were resolved and we have a
very well balanced act, the deficiencies of which are such that they
called for amendment but amendments which have procedural features
rather than substantive features. I do believe that while the public
has a right to know, there is also the duty of a government to survive.
"There must be sufficient safeguards under which officials of our Govern-
ment can preserve national integrity, security, and public interest,
:and in the case of the instant amendment, law enforcement.

In my judgment, the approval of this amendment would endanger
the passage and approval of this bill into law, and I would urge the
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Members of the Senate to reject the amendment for that reason and for
additional reasons which I shall now recite.

Mzr. President, in considering this bill, the Judiciary Committee
reviewed an amendment that did not go as far as this one. The Com-~
mittee decided to reject it because it could hinder the FBI in carrying
out its law enforcement responsibilities and, further, because the
forced disclosure of FBI information could 1nfr1nge on the individual’s.
right of privacy. T must oppose this amendment for the same reasons.

The FBI has been successful in the past in apprehending criminal
offenders and for carrying out its other investigative duties because
of one chief and important asset—that is, its ability to obtain informa-
tion from its informants and private citizens throughout these United
States. In many instances it has not solved a crucial case because of
deductive reasoning or & specific clue but because a private citizen
was not afraid to come forth and offer a piece of information. In the
past, the FBI has usually taken the information it receives as a matter:
of confidence and assured the individual his name would be kept in
confidence.

The passage of this proposed amendment would undoubtedly have-
the effect of inhibiting FBI informants and citizens from coming forth
to offer vital bits of information to the FBI. They will no longer feel
confident that their names will remain secret from public scrutiny,
possibly subjecting them to embarrassment and/or reprisals. The net
result will be a crippling effect on the FBI’s ability to garner informa~
tion and obtain successful prosecution in criminal cases.

Moreover, the release of any material into the public domain is.
likely to cause embarrassment to individuals mentioned in FBI files.
This Congress has exhibited a marked increase in the concern for the
protection of privacy of U.S. citizens. There are literally dozens of
bills being circulated in Congress today with various provisions
attempting to protect private citizens from unauthorized disclosure
of many Government records which may concern them.

Indeed, I fear that this amendment will work cross-purposes to the:
bills on criminal justice information systems, such as the measures.
introduced by the senior Senator from North Carolina (Mr. Ervin)
and this Senator.

The basic thrust of these bills is to maintain the confidentiality of
law enforcement records. We have held extensive hearing on these bills
and throughout these hearings the point has been repeatedly stressed
that information in law enforcement files must be kept in confidence
to insure that the individual’s right to privacy is secure. Yet, this
amendment purports to give anyone the right to request and receive
some of these very same records. I can think of no other instance
.where an amendment to a bill has posed such a grave threat to the
very thrust of a major bill that is still in committee and has yet to
come to the floor.

Mr. President, the threat to personal privacy that such. an amend-
ment poses can already be documented. The Department of Justice
has adopted regulations which authorize release of files which are over
15 years old to historical researchers. Like the proposed amendment,
the regulations provide that the FBI can delete information which
might reveal the identity of informants.
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In one instance, a researcher asked for the files on the investigation
of Ezra Pound for treason. Pursuant to its regulations, the FBL
deleted the names of the informants and other information that it
thought could reveal his identity. Yet, the research was so knowledge-
able about the facts of the case that he was able to link the information
in the file to the actual informants. The researcher then went on in
his article to criticize these informers for cooperating with the FBI
and squealing on their friend, Pound. .

Apart from the merits of it, apart from the justice or injustice of it,
Mr. President, if it becomes known that files may be released subject.
to deletions such as those enumerated in the amendment proposed
by the Senator from Michigan, if it becomes known and if by deduction
and by the supplying of additional extraneous information those
names can, in effect, be restored by a researcher, then the forecast
can be readily and reliably made that the sources for ¥BI information
will dry up and become fewer and fewer as time goes on. This was an
issue in the Pound case that arose more than 15 years after the file was
current. But the Department is finding administrative difficulties
with the regulations which have been adopted; regulations which are
very similar to those which the Senator from Michigan seeks to put
into the concrete form of a statute.

Mr. President, a few more instances like that of the Ezra Pound
case and the FBI will be hard put to use informants as legitimate law
enforcement techniques.

Mr. President, the FBI is very strongly opposed to this amendment.
They focus on the point that their files are investigatory for law
enforcement purposes, not for the purpose of writing stories. It is
for one purpose only, and that is a law enforcement purpose. Since
that is their mission and since enforcement of the law is a matter of
prime importance to this country, this amendment should be denied
and rejected.

The proposed amendment would apply to records of any age, in-
cluding those most recently compiled. And it is commonsense that the
more recent the case and the more recent the forced disclosure of the
identity of the informant, the more impact such a disclosure will have
on other individuals who may wish to do their part to assist the FBI
in enforcing the law.

In my judgment, the mere approval of this amendment, even
without any further procedures under it, will have that effect, Mr.
President, because there will always be the imminent potential that
there will be a release of that document and that there will be, through
it, notwithstanding the deletion of names, the ability to trace the
infermant’s name, address, and location.

Furthermore, it is going to be very difficult for the FBI to know
how much information can be disclosed without exposing an inform-
ant. The FBI cannot know the extent of the requester’s knowledge
on the subject, what other information the requester may have to
link certain items to the informants or even the purpose for which
the requester wants to use the information.

Mr. President, I yield myself 5 minutes more.

The identification of an informant, even if accomplished by other
information, together with a reference that portions of an FBI file
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were obtained, can strike fear in the hearts of those who already
have cooperated with the FBI. This fear will be not only for therr
reputations but also for their own safety and that of their families.

Mr. President, as I already have mentioned, the FBI is operating
under guidelines that apply to records over 15 ‘years old. Those
guidelines protect categories of information similar to the categories
the proposed amendment purports to protect. However, as is clearly
documented, the FBI is experiencing some difficulties under standards
which go further and protect more information than those proposed
in the amendment. In addition to the problem of revealing informants,
it is my understanding that the estate of one individual whose file
or portions of it were disclosed intends to bring suit against the FBI
for invading the privacy and adversely affecting the reputations of
the relatives of the individual. ,

In my view, we should allow the FBI to have more time to gain
more experience in this difficult field before we embalm any standards
in a statute. Perhaps some of the problems can be ironed out. Let
us legislate on the basis of experience, not on unfounded forecasts of
what might occur in the future, and -certainly not in the vacuum
of saying that the public has a right to know without referring to the
tights that society possesses, as well as the rights of private individuals
‘who are involved.

Mr. President, we are dealing in this matter with what I believe to
be the most important rights, and in some respect the most important
rights, an individual may possess, his right to privacy, and his right to
personal safety. This amendment poses a threat to those rights.

For that reason, Mr. President, I oppose the amendment, and I
urge my colleagues to take the same step when they come to casting
their votes.

Mr. President, I ask unanimous consent that there be printed in the
Record a statement by the distinguished senior Senator from South
-Carolina (Mr. Thurmond) on this particular subject and on this par-
ticular point, he being absent from the Senate on official business.

The Presiping Orricer. Without objection, it is so ordered.

STATEMENT BY SENATOR THURMOND

When the Freedom of Information Act was enacted in 1966, it was well recog-
nized that Congressional intent behind such an Act was directed towards regula-
‘tory agencies as distinguished from investigative agencies. This premise is re-
affirmed when it is noted that Congress went to great lengths to insure that data
contained in investigatory files would not be disclosed to unauthorized agencies or
individuals, by specifically listing as one of the nine exemptions to disclosure
under the Act exemption seven pertaining to investigatory files. The passage of
time has failed to produce worthwhile evidence that would encourage a change
from that original stance.

All of us are aware of the general feeling permeating the country that our
-citizens want to know what their Government is doing and therefore, should have
access to the files, of various Governmental agencies. However, by the same token,
we are also concerned about a mutual problem of invasion of an individual’s
privacy. I contend that this fundamental right of privacy is as great, if not greater,
than the right owed to the general public for open disclosure.

The FBI, being an investigative agency of the Federal Government, obtains
raw, unevaluated data from individuals from all walks of life who furnish this
information with the implied or expressed understanding that such information is
being furnished the Government in confidence, never to be disclosed unless to an
-official, authorized individual or agency. Senate Report No. 813 supports this view
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by stating in part, “it is also necessary for the very operation of our Government
to allow it to keep confidential certain material, such as the investigatory files of
the Federal Bureau of Investigation.” The House, in Report No. 1497 also took
note of exemption seven providing protection for data such as that which is con-
tained in the files of the ¥ederal Bureau of Investigation.

This position has also come under judicial review and has been sustained in a
number of legal proceedings. In Weisberg v. Department of Justice, which involved
a suit by Mr. Weisberg for an FBI Laboratory report which was part of the
investigation of the assassination of President Kennedy, the court held that once
it has been determined by a District Judge that files, “‘ (1) were investigatory in
nature; and (2) were compiled for law enforcement purposes, such files are exempt
from compelled disclosure.” As recently as May 15, 1974, the Supreme Court
denied certiorari in this case. :

In a more recent case in which some Members of Congress brought suit against
the FBI for any data it might have in its files concerning them, the District Court
of the District of Columbia held that in regards to background-type investigations
conducted on an individual being considered for Federal employment, such
investigations are protected from disclosure under the seventh exemption of the
Freedom of Information Act. It is clearly apparent that both Congress and the
courts have seen the wisdom of excluding from disclosure data contained in investi-
gatory files compiled for law enforcement purposes.

Departmental Order 528-73 which became effective in July of last year, basically
provides that although Justice Department investigatory files are exempt from
compulsory disclosure, persons engaged in historical research projects will be
accorded access to material of historical interest that is more than 15 years old as
a matter of administrative discretion. It is my understanding that since July of
last year, the FBI has attempted to implement the provisions of this Order, even
though it has been confronted with enumerable problems relating to the invasion
of an individual’s privacy. .

“The New York Times” in its April 21st issue, reported that the researcher,
who had requested and received data concerning Ezra Pound from the files of the
FBI, was successful in identifying a number of individuals who had furnished the
Bureau data concerning Pound. This, despite the fact that the names and addresses
of such individuals, as well as other pertinent identifying data, were deleted from
the information furnished. The researcher went on and not only identified the
individuals furnishing information to the FBI by name, but also described the
data they gave as well as expressed surprise that Pound’s ‘‘closest friends’” coop-
erated with the FBI. This points out the futility of attempting to protect a source
of information, by deleting identifying data, from an experienced researcher who
can easily put the pieces of the puzzle together.

Disclosures of this type of information can only hinder the investigative respon-
sibilities of the FBI or those of similar agencies whose primary responsibility is to
investigate criminal activities. The FBI has always staked its high reputation on
the fact that information given to it in confidence is kept secret. It is just such
assurance as this that encourages individuals from all walks of life to furnish this
agency information felt to come within its investigative responsibilities. If we
now attempt, through legislation, to discourage such people from reporting to
their Government violations of law because of fear that their identities will be
made public, we will be doing a disservice to our country. :

Therefore, I am unalterably opposed to any amendment which will weaken the
investigative effectiveness of the FBI or other agencies responsible for investi-
gating criminal activities, by shutting off one of their greatest sources of informa-
tion—the American public.

Mr: Harr. Mr, President, I yield 10 minutes to the distinguished
Senator from Connecticut. '

Mr. Hruska. Mr. President, will the Senator yield half a minute to
me on my time?

Mr. WeickEr. I yield to the distinguished Senator from Nebraska.

Mr. Hrusxa. Mr. President, reference was made to the standards
set forth in the amendment which the Senator from Michigan has
offered as an American Bar Association proposal. That suggestion
was not made by the Senator from Michigan. He correctly described
it as a position recommended by the administrative law section of the
American Bar Association. All of us who are familiar with the pro-
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ceedings of that association know that that section, when it reports to
the House. of Delegates, thoroughly canvass. and make their effort an
additional process. After it has been carefully considered and recom-
mehded, it then goes to the House of Delegates.

The Senator has correctly described it. However, it has come to be
known as:an American Bar Association proposal, and it is not.

Mr. WEickEr. Mr. President, I wish to speak in favor of the amend-
ment offered by the distinguished Senator from Michigan. I think it
is a great amendment. I think it relates to a matter that should have
received our attention and the attention of the American people a
long time ago. If it had and if we had acted, many of the abuses
which we place under the heading of Watergate would never have
occurred,

Mr. President, I notice in the memorandum distributed by the
Federal Bureau of Investigation to various Members of the U.S.
Senate, a statement is made in opposition to the amendment of the
Senator from Michigan, that the Hart amendment would:

Destroy the confidence of the American people in the Federal investigative
agencies.

I have been asked by many young people in my State as to what
for me was the greatest surprise of Watergate. I have responded by
saying that the greatest revelation was the fantastic scope and quality
of abuses committed by the Federal law enforcement and intelligence
community; that these various agencies—be they the FBI, the CIA,
the military intelligence, or the Secret Service—had escaped account-~
ability for such a long period of time that it was only a matter of time
before the little acknowledgements and the little favors snowballed
into the types of massive abuses which surfaced before the Senate
Select Committee.

There is nothing stated in the Constitution which places any of our
law enforcement agencies in some special status separate and apart
from either the executive, or congressional or judicial branches.

Yet there is not one Senator who can attest to the fact that we have
exercised the type of supervision and have demanded the type of
accountability of these agencies as we do of other agencies of the
Government. Slowly but surely, as our legislative processes mature,
one after another of the sacred bureaucratic cows comes tumbling
down. And as they have, we have produced better government.

How long ago was it, for example, that it would have been unpatri-
otic for us to question the Defense Department? Now, we are long
over that hurdle, and we have better defense because of it.

It was not too long ago that we could not question our foreign
policy. We will have better foreign policy because Congress partici-
pates. o

The time is long overdue to say that the intelligence agencies are
performing a special function, and that we should not be a part of
that function.

Abuses committed are our responsibility because there is nothing
in the Constitution that says that we should not act. Rather, it is
our responsibility to achieve accountability, to exercise supervision
over all agencies of Government.

So when the Senator stated that it would destroy the confidence of
the American people in the agencies and that that was a reason to be
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against the amendment, let me say that the American faith in those
agencies has never been at a lower point, because we have never had
the type of legislation as is contained in the ‘amendment offered. by
Senator Hart this afternoon.

I have already made the statement to the Senator from M1ch1gan
and the Senator from Massachusetts that I consider the amendment
too weak.

My feeling is that superv151on ought to be directed and not via
the courts. When I am elected a U.S. Senator from the State of
Connecticut, I have my security clearance. It could be that I am a
crook or in the pay of a foreign government. Sorry about that. That
is one of the risks of a democracy. However, 1 have faith in that the
democratic process minimizes that poss1b111ty

When & man or woman is elected, he or she represents the people
And he or she is the one who should : supervise. That i is the democratlc
way

We should make sure that we get into what every Government
agency is doing. Otherwise, how can we tell whether they are perform-
ing their function under the Constitution? I cannot assure my con-
stituents that I am performing my duty if I am not allowed ’co look
here or not allowed to look there.

So by our nonaction we have built up & new type of government
It operates under a new Constitution, and that new Constitution
and that new type of Government brought us Watergate. "

‘Let me say this insofar as law enforcement is concerned. I remember
well an lnterv1eW ‘several years back Justice Black had with M&rtm
Agronsky.

Martin turned to Justice Black and said:

Because of these recent Supreme Court decisions, doesn’t it make it more

difficult to convict an individual of any particular crime or, to put 1t in the Words
of others, aren’t you being soft on the criminal?

Justice Black responded, he said:

Well, of course, it makes conviction more difficult. Have you read the Bill
of nghts‘? The fact that a man is entitled to counsel makes it more difficult to
convict him. The fact that you have a right as an American to a trial by ]ury
makes it more difficult to convict an individual.

He went down the whole list of rights that we, as Americans, had,
and which makes it more difficult to close that prison door on any
one of us.

That is the view that he took upon our rights as American citizens,
in making it more difficult, to incarcerate an American.

I make no bones about the fact that from a law enforcement and
efficiency standpoint, ours is a very inefficient system of government
because its whole emphasis is on the mdlwdual rather than somety
as & whole.

I have heard this term, “What’s good for society.” If that is the
focus, we have lost the greatness that is ours as & nation; for, we have
achieved a strength way beyond our head count because each of us
has been allowed to flourish, as an individual rather than as a dot in
a mob. -

It is en inefficient form of government, but a very great form of

‘ government
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So I correlate this to what sits before us insofar as this amendment
is concerned. : '

Yes, it is going to make the job of the law enforcement agencies more

difficult in that 1t brings them out into the open. But, let me assure
you, the far greater danger lies behind closed doors and in locked files.
None of the abuses that we have seen come out of this system would
have happened if more people, more eyes, more ears, had been on the
scene. I would hope this body would adopt the amendment of the dis-
tinguished Senator from Michigan (Mr. Hart) because to sit and groan
as to all the horrible things that have happened without action would
De ludicrous. A finger-pointing exercise insofar as the executive branch
of Government is concerned is not good enough. Congress has to have
the guts to stand up and say, “We are doing something.” We cannot
do something by traveling the old ways. ,
. What is expected of each of us now is that we stand up and look
where we have not looked before, and that is exactly what this amend-
ment attempts to.achieve, and why it is.supported so wholeheartedly.
It.1s not antilaw enforcement, and it is not antipatriotic. This amend-
ment is democracy. This amendment is the patriotism that I stand for.
_I thank the distinguished Senator from Michigan. ‘
" "Mr. Hart. Mr. President, I have felt very strongly that this amend-
ment was sound and desirable. I salute the Senator from Connecticut.
I have no doub{ this is precisely the way we must go. I wish very
much, others had been free to hear him.

The Senator.from Nebraska correctly cautions us that there is an
obligation and a duty and a right of a government to survive. But
survival for a society such as ours hinges very importantly on the
access that a citizen can have to the performance-of those he has hired.
That is important to the survival of government, too. That is what this
amendment seeks to do. As the Senator from ‘Connecticut stated so
eloquently, this is really the meat and potatoes of ‘the society that we
so often describe as a free society.

I reserve the balance of my time. '

‘Mr. Hruska. Mr. President, I yield myself 5 minutes.

Mr. President, the first duty of a nation is to survive. We figure
that usually in terms of national defense where we are supposed to be
equipped with such weapons and such military forces that we will be
able to withstand and sucecessfully resist invasion.

Yet, it has been written many, many times in political history and
in philosophical government discussions that if this Nation is going
to fall it is not going to fall because of external pressure or invasion
from without. It is going to fall because of events that happened within
its interior, and we have witnessed here for the last.several decades an
on-rush and an increase in crime and increasing problems in the field
of law enforcement. ‘

Mr. President, as against any individual rights to see what is in an
FBI file, such as those to which we were just referred by the senior
Senator from Michigan, what is the price for giving individual citizens
a right to go into Government files? There will be a continued and
increasing inability of the Government to deal with violators of the
law and enforcement of the law, that price is unacceptable, totally
unacceptable. This Nation cannot survive if we are not able to deal
with the lawless elements.
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It is nice to say that our freedoms are valuable and we must have
the right to know and to do this and that or the other thing, but if,
in the | process of getting those things we are going to be unable to deal
with organized crime, if we are going to be unable to deal with those
who willfully violate our criminal laws and we impair the tools or
even do away with the tools that we have available to us now for the
purpose of dealing with those violators of law, then indeed we will
have been very, very misguided in this business of trying to see that
the Nation survives.

I say again that the adoption of this amendment, together W1th the
adoption ‘of the amendment offered here by the Senator from Maine
(Mr. Muskie), Mr. President, will gravely endanger the enactment
and the effectiveness of the bill before us today.

The better course of wisdom earlier this afternoon would have
been to put the substance of the amendment of the Senator from
Maine (Mr. Muskie) on a separate and independent basis.

That same thing is true in reference to the pending amendment.
Let us put this Freedom of Information Act into a position where it
can operate effectively, efficiently and for its declared purposes in
those areas upon which we find agreement, and then go onto the props-
sition of taking substantive amendments to the Freedom of Informa-
tion Act and treating them on their own merits.

They are two separable problems, and I say the price is just too
high; it is too high to pay to try to treat the whole subject in one bill
when the passage and the approval ef certain of these amendments
will actually endanger its becoming law:

It is my hope that the amendment will be defeated. ' s

" Mr. WeIckER. Mr. President; will the: d1st1ngu1shed Senator from
Nebraska yield for a question? '

Mr. Hruska. I am happy to yield. e o

Mr.. Wearcker. The distinguished Senator from Vebraska refers to
~ the increase in lawlessness, and so forth. How do we deal, since these
matters have come to our "attention of late, with the lawless elements
within the Federal Bureau of Investigation, within the CIA, within
military intelligence, within the Secret Service, within the Tnternal
Revenue Service? How do we deal Wlth lawless elemients within those
Government agencies?

Mr. Hruska. The pending amendment does not bear upon that-in
any way whatsoever, because if we are going to say they must all
function in the open, they must all function in total frankness and
with total public disclosure, there may well be an erosion of our law-
enforcement capabilities.

The answer to the question is simply this: There are regular over-
sight practices and procedures available to the Congress for the
purpose of investigating these abuses, if they are abuses, “that come to
light. Furthermore, criminal abuses can be prosecuted in the courts.

I cite the case of the narcotics agents in Illinois, who allegedly
raided a wrong address in search of heroin or whatever the controlled
substance was. For awhile, it was said they may have infringed upon
the rights of the individuals. They were tried in court. They were
tried in_court for lawless entry and a violation of law. Those issues
were submitted to a jury and they were found innocent.
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Yes, bring to court Government officials who abuse the law if there
is any violation of law. Furthermore, as I earlier indicated, we also
have adequate procedures here in Congress. We have legislative
oversight committees. . : :

Mr. WeickgR. I do not believe that the amendment, of the Senator
from Michigan involves: throwing the FBI open to the mob. The
amendment of the Senator from Michigan, as I understand it, employs
reguilgr court procedures, Mr. President, and is very restrictive and
specific. .

I repeat my question: How do we find out? How do we find out
unless we have access to information as to the lawlessness that could
take place or has taken place in the agencies? How do we find out?

Mr. Hruska. There are ways of doing it. We have legislative over-
sight. We have the courts to resort to where there is a violation of law.

But, Mr. President, there is a more fundamental question involved
here: How are we going to find out about illegal doings of the law
enforcement agencies?

I ask this question, to which I should like an answer from the Senator

from Connecticut: How are we going to investigate effectively viola-
tions of law, how are we going to investigate organized crime when, if
this amendment is passed, individuals will say, ‘“Nothing doing,
Mr. FBI, because if we give you a statement, it will be in that file,
and there will be a court order saying that the file should be disclosed.
‘My name may be deleted but there are other ways to find out, and
they may identify me, threaten my family, or myself.” These are not
possibilities I am dreaming up. They can be documented by the
examples I referred to earlier. _

The question is, therefore, how are we going to investigate success-
fully to the prosecutorial and conviction stage the violation of law
at large in the community?

It is a big, a massive, and a serious proposition, as all of us know.

Mr. Wercker. I am glad to respond to the Senator from Nebraska.
The fact is, there has not been a good job done in those areas of law”
enforcement where the agencies operated illegally. The problem is
‘that in the quest for law and order, case after case after case after
case has been thrown out because the law enforcement and intelli-
gence communities acted illegally. So I do not think we attain any
particular status of accomplishment in conquering organized crime,
or any crime whatsoever for that matter, with illegal activities re-
sulting in cases being thrown out of court.

I would suggest that the record speaks for itself. Frankly, I never
thought the record of former Attorney General Ramsey Clark was
that good. But, comparing his record with that achieved by succeed-
illng é&ttomeys General, he looks like Tom Dewey in his prosecutorial

eyday. | .

:Mr. Hruska. That record is bad, but do we want to make it worse
by adopting this amendment which threatens 4o tie the hands of the
FBI and dry up their sources of information? I say, with that, the
soup of the broth is spoiled, and I see no use in adding a few dosages
of poison. ‘ o .

The pending amendment should be.rejected.

Mr. KenneEpY. Mr. President, I do not recognize the amendment,
as it has been described by the Senator from Nebraska, as the amend-
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~ment we are now considering. I feel there has been a gross misinter-

pretation of the actual words of the amendment and its intention, as
well as what it would actually achieve and accomplish. So I think it
is important for.the record to be extremely clear about this.

If we accept the amendment of the Senator from Michigan, we will
not open up the community to rapists, muggers, and killers, as the
Senator from Nebraska has almost suggested by his direct comments
and statements on the amendment. What I am trying to do, as I
understand the thrust of the amendment, is that it be specific about
safeguarding the legitimate investigations that would be conducted
by the Federal agencies and also the investigative files of the FBI.

As a matter of fact, looking back over the development of legislation
under the 1966 act and looking at the Senate report language from
that legislation, it was clearly the interpretation in the Senate’s
development of that legislation that the “investigatory file” exemption
would be extremely narrowly defined. It was so until recent times—
really, until about the past few months. It is to remedy that different
interpretation that the amendment of the Senator from Michigan
which we are now considering was proposed.

I should like to ask the Senator from Michigan a couple of questions.

Does the Senator’s amendment in effect override the court decisions
in the court of appeals on the Weisberg against United States; Aspin
against Department of Defense; Ditlow against Brinegar; and Na-
tional Center against Weinberger?

As I understand it, the holdings in those particular cases are of the
greatest concern to the Senator from Michigan. As I interpret it, the
impact and effect of his amendment would be to override those
particular decisions. Is that not correcs?

Mr. Harr. The Senator from Michigan is correct. That is its
purpose. That was the purpose of Congress in 1966, we thought, when
we enacted this. Until about 9 or 12 months ago, the courts consistently
had approached it on a balancing basis, which is exactly what this
amendment seeks to do.

Mr. President, while several Senators are in the Chamber, I should
like to ask for the yeas and nays on my amendmient.

The yeas and nays were ordered.

Mr. Kennepy. Furthermore, Mr. President, the Senate report
language that refers to exemption 7 in the 1966 report on the Freedom
of Information Act—and that seventh exemption is the target of the
Senator from Michigan’s amendment—reads as follows:

Exemption No. 7 deals with “investigatory files compiled for law enforcement
purposes.” These are the files prepared by Government agencies to prosecute law

violators. Their disclosure of such files, except to the extent they are available by
law 1o a private party, could harm the Government’s case in court.

It seems to me that the interpretation, the definition, in that report
language is much more restrictive than the kind of amendment the
Senator from Michigan at this time is attempting to achieve, of
course, that interpretation in the 1966 report was embraced by a
unanimous Senate back then.

Mr. Harr. I think the Senator from Massachusetts is correct. One
could argue that the amendment we are now considering; if adopted,
would leave the Freedom of Information Acvaila,ble to a con-
cerned citizen that was the case with the 1966 tafiguage initially.
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Again, however, the development in recent cases requires that we
respond in some fashion, even though we may not achieve the same
‘breadth of opportunity for the availability of documents that may
arguably be said to apply under the original 1967 act. .

Mr. Kennepy. That would certainly be my understanding. Fur-
thermore, it seems to me that the amendment itself has considerable
sensitivity built in to protect against the invasion of privacy, and to
protect the identities of informants, and most generally to protect the
legitimate interests of a law enforcement agency to conduct an in-
vestigation into any one of these crimes which have been outlined in
such wonderful verbiage here this afternoon—treason, espionage, or
what have you.

So I just want to express that on these points the amendment is
precise and clear and is an extremely positive and constructive de-
velopment to meet legitimate law enforcement concerns. These are
some of the reasons why I will support the amendment, and I urge my
colleagues to do so. :

The Presiping Orricer (Mr. Domenici). The Senator from
Nebraska has 6 minutes remaining.

Mr. Hrusga. Mr. President, 1 should like to point out that the
amendment proposed by the Senator from Michigan, preserves the
right of people to a fair trial or impartial adjudication. It is careful
to preserve the identity of an informer. It is careful to preserve the
idea of protecting the investigative techniques and procedures, and
so forth. But what about the names of those persons that are contained
in the file who are not informers and who are not accused of crime and
who will not be tried? What about the protection of those people whose
names will be in there, together with information having to do with
them? Will they be protected? 1t is a real question, and it would be of
great interest to people who will be named by informers somewhere
along the line of the investigation and whose name presumably
would stay in the file. ’ .

Mr. President, by way of summary, I would like to say that it
would distort the purposes of the FBI, imposing on them the added
burden, in addition to investigating cases and getting evidence, of
serving as a research source for every writer or curious person, or for
those who may wish to find a basis for suit either against the Govern-
ment or against someone else who might be mentioned in the file.

Second, it would impose upon the FBI the tremendous task of
reviewing each page and each document contained in many of their
investigatory files to make an independent judgment as to whether
or not any part thereof should be released. Some of these files are
very extensive, particularly in organized crime cases that are sometimes
under consideration for a year, a year and a half, or 2 years.

Mr Harr. Mr. President, will the Senator yield?

The Presiping Orricer. All time of the Senator has expired.

Mr. Kexnnepy. I yield the Senator 5 minutes on the bill.

Mr. Hirt. Mr. President, I ask unanimous consent that a mem-
orandum letter, reference to which has been made in the debate and
which has been distributed to each Senator, be printed in the Record.

There being no objection, the letter was ordered to be printed in the
Rxecorbp, as follows:
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MEMORANDUM LETTER

A question has been raised as to whether my amendment might hinder the
Federal Bureau of Investigation in the performance of its investigatory duties.
The Bureau stresses the need for confidentiality in its investigations. I agree
completely. All of us recognize the crucial law enforcement role of the Bureau’s
unparalleled investigating capabilities.

However, my amendment would not hinder the Bureau’s performance in any
way. The Administrative Law Section of the American Bar Association language,
which my amendment adopts verbatim, was carefully drawn to preserve every
conceiveable reason the Bureau might have for resisting disclosure of material
in an investigative file:

If informants’ anonymity—whether paid informers or citizen volunteers—
would be threatened, there would be no disclosures;

If the Bureau’s confidential techniques and procedures would be threatened,
there would be no disclosure;

If disclosure is an unwarranted invasion of privacy, there would be no disclosure
(contrary to the Bureau’s letter, this is a determination courts make all the time;
indeed the sixth exemption in the Act presently involves just such a task);

If in any other way the Bureau’s ability to conduct such 1nvest1gat1ons was
threatened, there would be no disclosure.

Thus, my amendment more than adequately safeguards against any problem
which might be raised for the Bureau. The point is that the “aw enforcement”
exemption has been broadly construed to include any investigation by a govern-
ment agency of a federally funded or monitored activity. The courts only require .
that the investigation might result in some government ‘“sanction’ such as a
cutoff of funds—and not necessarily a prosecution. The investigations of auto
defects, harmful children’s toys, or federally-assisted hospitals could all be hidden
completely from public view, and from criticism of government inaction or
favoritism, unless my amendment is adopted. This is the danger which the ABA
proposal seeks to correct. These are rarely FBI investigations.

Beyond these legitimate concerns, the Bureau’s letter presents arguments
which reject the entire Freedom of Information Act and all efforts by the press
3nd the public to find out what their government representatives are actually

oin

Tﬁe Bureau objects that government employees would have to review files to
determine whether disclosure would really be barmful, and that someone might
sue if he disagrees with an agency’s refusal.

But the fundamental premise of the Freedom of Information Act is precisely
that the opportunity to seek information is essential to an informed electorate.
1t is also axiomatic that an official should not be the sole judge of what he must
disclose about his own agency’s activities.

Surely if the events of the last two years, collectively known as Watergate have
taught us anything, they have underlined vividly the wisdom of these two
assumptions.

Sincerely,

Puairip A, HarT.

The PrEsipiNGg OFFicEr. The questlon is on agreeing to the amend-
ment. On this question the yeas and nays have been ordered, and the
clerk will call the roll.

The assistant legislative clerk called the roll.

Mr. Rosert C. Byrp. I announce that the Senator from Arkansas
(Mr. Fulbright), the Senator from Alaska (Mr. Gravel), the Senator
from Indiana (Mr. Hartke), the Senator from South Carolina (Mr.
Hollings), the Senator from Iowa (Mr. Hughes), the Senator from
Hawaii (Mr. Inouye), the Senator from South Dakota (Mr. Mec-
Govern), the Senator from Rhode Island (Mr. Pastore), the Senator
from Rhode Island (Mr. Pell), and the Senator from Alabama (Mr.
Sparkman) are necessarily absent.

I further announce that, if present and voting, the Senator from
Alaska (Mr. Gravel) and the Senator from Rhode Island (Mr.
Pastore) would each vote ‘“yea.”
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Mr. Grrrrin. I announce that the Senator from Utah (Mr. Bennett),
the Senator from New York (Mr. Buckley), and the Senator from

Idaho Mr. (McClure) are necessarily absent.

I also announce that the Senator from Colorado (Mr. Dominick),
the Senator from Arizona (Mr. Fannin), and the Senator from South
Carolina (Mr. Thurmond) are absent on official business.

I further announce that, if present and voting, the Senator from
South Carolina (Mr. Thurmond) would vote ‘“nay.”

The result was announced—yeas 51, nays 33, as follows:

Abourezk
Aiken
Bayh
‘Beall
Biden
Brooke
Burdick
Case
Chiles
Church
Clark
Cook
Cranston
Eagleton
Fong
Hart
‘Haskell

Allen -
Baker
Bartlett
Bellmon
Bentsen
Bible
Brock

Byrd, Harry F., Jr.

Byrd, Robert C.
Cannon
Cotton

Bennett
Buckley
Dominick
Fannin
Fulbright
Gravel

[No. 220 Lra.]
YEAS—51

Hatfield
Hathaway
Humphrey
Jackson
Javits
Kennedy
Magnuson
Mansfield -
Mathias
McGee
MeclIntyre
Metcalf
Metzenbaum
Mondale
Montoya
Moss
Muskie

NAYS—33

Curtis
Dole
Domenici
Eastland
Ervin
Goldwater
Griffin
Gurney
Hansen
Helms
Hruska

NOT VOTING—16

Hartke
Hollings
Hughes
Inouye
McClure
McGovern

So Mr. Hart’s amendment was agreed to.
Mr.. KENNEDY. Mr. President, I move to reconsider the vote by

which the amendment was agreed to.
Mr. Moss. Mr. President, I move to lay that motion on the table
The motion to lay on the table was agreed to.

Mr. KennNEDY. Mr. President

Nelson
Packwood
Pearson
Percy
Proxmire
Ribicoff
Roth
Schweiker
Stafford
Stevens
Stevenson
Symington
Taft
Tunney
Weicker
‘Williams
Young

Huddleston
Johnston
Long
MeClellan
Nunn
Randolph
Scott, Hugh
Scott, William L.
Stennis
Talmadge
Tower

Pastore
Pell
Sparkman
Thurmond

The Presiping OrricER. The Senator from Massachusetts
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Mr. Kennepy. I yield to the Senator from Pennsylvania without
losing my right to the floor.

The PresipinGg Orricer. The Senator from Pennsylvania.

Mr. Huer Scorr. Mr. President, I thank the Senator from
Massachusetts.

The PrEstpinG Orricer. Will the Senator suspend? Who yields time?

Mr. KexnNeDdy. I yield 5 minutes to the Senator from Pennsylvania,
or whatever time he needs.

AMENDMENT OF FREEDOM OF INFORMATION AcT

The Senate continued with the consideration of the bill (S. 2543) to
amend section 552 of title 5, United States Code, commonly known
as the Freedom of Information Act.

The Presipine Orricer. The bill is open to further amendment.

Mr. KENnNEDY. Mr. President, 1 yield myself 1 minute.

The Senator from Kansas has mentioned to me an amendment
which he was considering offering to expand one of the exemptions
dealing with medical research, and its relationship to the category
of confidential information. Alt,hough we have no specific information,
about its impact at this time, I have indicated that I will work with
him to review the proposal and make a determination as to its merit..
The Senator would then have the opportunity to-offer his amendment
at a later time, perhaps to a health bill that will be pending.

Mr. Doie. Mr. President, based on that assurance, I would like
to commend the Judiciary Committee’s Subcommittee on Administra-
tive Practice and Procedure, under the very capable leadership of
the distinguished Senator from Massachusetts (Mr.. Kennedy),
for its work on this bill to refine the provisions of the Freedom of
Information Act.

I think they quite properly endeavored to correct some of the
many problems of implementation created by the deficiencies and
shortcomings of the existing law under section 552 of title 5, United
States Code. However, I am concerned that, as spelled out on the
first page of its report, the committee chose not to approach and
attempt to resolve the difficulties emanating from the “exceptions
to disclosure’” contained in subsection (b) of the relevant section. -~ '

They did so, apparently, on the premise that such ‘“exceptions”
had been substantially clarified through numerous reported. court
decisions. I would have to take issue with this position, particularly
as it involves item 4 pertaining to “trade secrets,” and the definition
thereof. For there are many yet unsettled questlons in this area,.
probably as the result of our faﬂure to adequately specify by statute
exactly what is meant by such a ‘‘secret.”

Accordingly I had considered offering to S.. 2543 the f0110W1n0'
amendment to which Senator Kennedy has referred: ) ,
On page 17, between lines 12 and:13, insert the following new subsectlon v
Section 552(b) (4) of title 5, United States Code, is amended to read as follows:

“(4) trade secrets and commerclal or financial information obtained from &
person and privileged or confidential, including applications for research grants
based on original ideas.”

Mr. President, very briefly, this was a simple amendment intended
to clarify in part the application of the Freedom of Information Act
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as it directly relates to research grants. I have received several letters
on this subject from Kansas educators—especially those associated
with medical or other scientific investigations—all expressing criticism
of the act’s interpretation and ultimate impact on original experi-
mental project studies.

COMPETITION IN RESEARCH

Basically, their arguments have been that research, like any other
free enterprise, is hlghly competitive. And while individuals capable
of performing experiments using the ideas of others are rather plentiful,
creative individuals with new ideas of their own are much less common.
Therefore, it is extremely important that the ideas of such investiga-
tors be protected.

It seems to me, then, that the scientist who applies for a research
grant, based on his original idea, should not have to risk the exposure
of that notion in a public document for anyone to test before he
himself has the opportunity to be awarded funds to perform the
necessary experiments; that is, the confidentiality of an application
for.a research grant bemcr the integral part of the. granting process
that it is, the safeguardmg of the ideas contained therein should be
1mpe1 atlve ‘

PROTOCOL OF GRANT APPLICATIONS

This very standard ‘has been generally invoked in the past, as
described by Dr. John F. Shermsn, Deputy Director of National
Instltutes of. Health during his testlmony before ‘a House subcom-
mittee surveying the grantmg process in hesrings of June 1972.
Certain portions of his remarks are particularly pertinent, I think,
and merit the attention of my colleagues.

‘Reading from his statement, Dr. Sherman said that—

The information provided in grant applications submitted to the NIH is
treated as confidential. Because research scientists and academic clinicians owe
their advancement and standing in the scientific community to their original
research contributions, their creative ideas are of critical importance and research
scientists carefully protect their ideas. Thus, to the scientists and to the research
clinician, research designs and protocols are regarded and treated as proprietary
mformatlon, just as trade secrets are protected by the commercial and mdustnal
sector. -

If we are to encourage vigorous competition in health research, the NIH must
respéct applicants’ ideas and protect them, If they could not be assured of this
confidentiality, we believe the NIH review system and its encouragement of
scientific competition could not be sustained. Scientists would not supply the
explicit details of their proposed research approach and methodology essential
for' competent review, and the NIH ability to obtain effective evaluation of
scientific merit for further programmatic judgments would be markedly hampered.

Mr. President, I ask unanimous consent that the remaining selected
extracts ‘of Dr. Sherman 8 tes‘olmony be included in the Record
at this point.

There beinig no objection, the testnnony was ordered to be printed
in the Record, as follows
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ParTian ExTrACT oF TEsTIMONY OF Dr. JoEN F. SHErRMAN, DEPUTY DIRECTOR,
NatioNaL INsTrTuTEs oF HEALTH, DURING HEARINGS BEFORE A SUBCOMMITTEE
of THE COMMITTEE ON GOVERNMENT OPER&TIONS

FLOW OF INFORMATION TO THE PUBLIC REGARDING THE RESEARCH GRANT PROGRAM

1. Applzcatzons

While the substance. of the research grant apphcauons is considered to be
privileged information, a notice of the application is sent to the science information
exchange. The science information exchange is an informational system operated
by the Smithsonian Institution.

Section 1 of the research grant application is entitled “Research Objectives.”
This particular sheet contains no privileged information. It includes the name and
address of the applicant organization as well as the name and other pertinent
information regarding the professional personnel engaged on the project, the title
of the project, and an abstract of the proposed project which has been prepared by
the principal mvestxgator

This sheet is sent to the science information exchange and is avallable from
them when the project is funded. The public, particularly the scientific community,
may request that information about individual projects or aggregates of projects
from that organization. At the time an award is made, this information is also
provided to the SSIE, plus information regarding the doflar amount of the award.

2. Research grant awards

Public notices of the research grants a.warded by the NIH are made avaxla.ble in
a number of publications:

(a) Each year a cumulative list of awards made -during the Prevmus fiscal year
is published in a series of volumes entitled ‘“‘Public Health Service Grants and
Awards” through the U.S. Government Printing Office. . Data with regard to -the
awards are broken down in a number of fashions. Prineipally, however, this is by
. institution, by States, by principal investigator, the project title, the initial review
group, the grant number, and the dollar amount. )

(b) The Division of Research Grants also issues a two-volume series each year
entitled ‘“Research Grants Index;,” which displays the grant awards by..major
rubric headings, such as arthritis, brain injury, gastrointestinal circulation, et
cetera. The research grants are also indexed by number and alphabetical hstmgs
of investigators. -

(¢) In addition to these formal publications, interim listings of grant awards are
also available to interested individuals or organizations, including members of the
press. Notice of a grant award is.also sent to the congressional Representatwe in
whose dlStI‘lCt the grantee institution is located. )

8. Notification to prmczpal mvesttgator re applzcatwns whzch are dzsapproved or
“approved but not funded

For those apphcatrons which are dxsapproved or, though approved are not
-awarded, information summarizing the reviewer’s -opinions regarding ‘scientific
merit will be sent to the principal mvestlgator upon his request. Sinee this infotma~
{ion relates to the original ideas of the principal investigator and reflects on his
qualifications as a scientist, it is not released to -any other request or- wrthout the
principal investigator’s consent

Mr. Doug. Mr. President, in sp1te of this practice in the treabment
of grant applications, the courts have, unfortunately, not always seen
fit to accept it as being in compliance with the Freedom of Iniformation

“Act provisions.” And I think this may be due in great part to ‘the
vague language used in- ‘the prevmusly mentloned “exemptions”
subsection. R

iry
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. In fact, in ruling last November that privileged research grant
information must be made public, U.S. District Judge Gesell ad-
monished Congress forits “* * *imprecise and poorly drafted freedom
of information statute.” I believe the entire backdrop and rationale
of that decision—which is currently on appeal—is important in the
consideration of this amendment, and ask unanimous consent that the
complete memorandum opinion and order be printed in the record.

There being no objection, the decision was ordered to be printed in
the record, as follows:

[U.8. D_istricf Court for the District of Columbia—Civil Action No. 1279-73]

. WasaiNgTOoN REsEsRcH Proiect, INc., PrainTirr, VERSUS DEPARTMENT OF
Heavre, EDUCATION, AND WELFARE, AND CAsPAR W, WEINBERGER, DEFENDANTS

MEMORANDUM OPINION

Plaintiff invokes the Freedom of Information -Act, 5 U.S.C. § 552, and seeks to
compel prodiction of certain records from the Department of Health, Education,
- and Welfare and one of its constituent agencies, the National Institute of Mental

Health (NIMH). An injunction and declaratory judgment are sought. Plaintiff’s

written request for production, inspection and copying of specified records has been

fuily -processed through appropriate administrative channels and the issues are
) gcggg((il;x(g&})y properly before the Court, which has jurisdiction under 5 U.S.C.
. a) (3). » ) :

_ On. April 13, 1973, plaintiff requested,’ with detailed specification, documents
‘relating to eleven designated research grants by the Psychopharmacology Re-
. search Branch of NIMH for studies on the drug treatment of children with learning
~ difficulties or béhavioral disordets, particularly hyperkinesis. All but two of the
‘tesearch grants involve the use of one or .a combination of stimulant or anti-
.. depressant drugs, including methylphénidate. (Ritalin), dextroamphetamine,
" thioridazine and imipramine, on selected school age and/or pre-school children.

| "All of the grants are administered by public¢ or private non-profit educational,

medical or research institutions. None of the grants is concerned with the produc-
" tion of marketing of the drugs being tested. ‘Their purposes include the-deter-
.. ination of optimal dosage levels and treatment schedules; the identification of
.. possible harmful side effects such as drug addiction andloss of weight; the measure-
" ment of the effect of different drigs ¢n learring, including the existence of state-
“dependent learhing; and the dévelopment of improved assessment teehniques to
measure the efficacy of drug treatment on-children. " e :
. ..Following a series.of conferences and administrative actions, which need not
“be reviewed here in any detail, a considerable number of'documents were fur-
nished. However, as of July 27, 1973, the following categories of documents
. were still being withheld, and it is upon these that the litigation has finally focused:
,.o.(a) with regard to previously approved - grant applications, the narrative
- statement and any related -exhibits describing in detail the research plan to be
followed (sometimes referred to- as.the research protocol or research design);

. (b) with regard to previously .approved continuation, renewal or supplemental

applications, the comprehensivé progress reports describing the results and ac-

complishments of the projects since the last such report; ’

“(c) the entire text of all site visit reports and !‘pink sheets’’ prepared by out-
- side consultants and NIMH staff during the agency review of the applications;

- .(d). the entire.text of all continuation and renewal applications 'Whjch have not

A

_yet been approved. ] oo .

For the purposes of analysis, these various decuments will be referred to simply
ag grant applications, site visit reports, and ‘‘pink sheets.” .

After some discovery, the matter came before the Court for final hearing under
an arrangement developed at a status conference. The parties presented in
camera a portion of a single grant file marked to show the type of information
defendant believes may properly be withheld under the Act. This file, as marked,
was also given plaintiff informally. It was agreed that the determinations, made
by the Court based on this example would control the disposition as to other
similar material covered by plaintiff’s request and presently withheld. After
the record was completed, the parties presented argument and were allowed to
file post-trial briefs.
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I. NIMH grant procedures

Before turning to the conflicting interpretations of the Freedom of Information
Act presented by the parties, the nature of the material requested must be elab-
orated and its significance in the chain of the grant process explained.!

The National Institute of Mental Health operates a dual system of review for
all major research projects. The first stage involves the initial review group
(sometimes called a study section or review committee), made up of from 10-20
nongovernmental technical consultants, who -are appointed by the Director of
NIMH for overlapping terms of up to four years. Each branch or center of the
NIMH is served by one or more review groups qualified in a specific field. There
are approximately 20 NIMIH review groups for research project grants, as well as
review groups for long-term program grants, small grants, fellowships and frain-
ing. There is an Executive Secretary for each review group who is an NIMH
employee and a chairman who is appointed by the Executive Secretary. .

Iach application is assigned by the Executive Secretary to one or more members
(assignees) of the initial review group for study and comment. Assignées are
selected because of their experience and competence in the areas covered by the
proposed research. Non-committee members may also be asked to review a project
on an ad hoc basis, when the Executive Secretary feels that the committee itself
lacks expertise in a necessary area. i .

When additional information is needed, the Executive Secretary may obtain it
through correspondence, by telephone, or by a site visit conducted by the review
group assignees. Site visits may also be requested by the assignees themselves
when they believe it will aid in their review of the project. Site visits are generally
used for unusually large or multidisciplinary applications, or when it is deemed
. important to meet personally with the investigator and his or her associates in
order to observe the physical facilities and equipment which will be used or to
observe .2 particular experimental technique in operation. Visitors may make
suggestions for changes in the proposeéd research plan, and a revised protocol or
addendum is sometimes submitted to NIMH following the site visit. '

At the conclusion of the site visit, the team meets in executive session to discuss
their reactions and to formulate a recommendation, One assignee is delegated to
write up the team’s findings, sometimes with the ‘assistance of written reports
from the other visitors. The site visit reports are prepared on behalf of the team
as a whole and they do not identify evaluations with particular members of the.
site visit team. ) ) o

The site visit report or, when no site visit was held, a written evaluation pre-
pared by one of the assignees'is made part of a grant book which is sent to each
member of the initial review group four to six weeks before its meeting. The grant
book also contains a copy of the complete grant application for each project
which is scheduled to be reviewed. : )

Initial review groups meet three times a year. The Clinical Psychopharma-
cology Research Review Committee, which reviewed the grants involved here,
considers an average often to fifteen applications at each meeting, including supple-
mental and renewal applications.? Each proposed research project is reviewed
separately for approximately 45 minutes to an hour. The. principal assignee
described the project and presents the findings of the site team visit. The other
visitors also present a critique of the project, and NIMH staff may be asked to
comment. . : ) .

Following the discussion and after a consensus has been reached, a formal vote
is taken on each project. If it is approved, each member of the committee then
assigns a rating to the project, which is used for determining funding priorities.
The minutes of each meeting contain a complete attendance list and data on the
number of approvals, disapprovals and deferrals of applications considered, but
they do not contain a summary of the discussion regarding any application.

After the meeting of the initial review group, an NIMH staff person prepares a
Summary Statement (“‘pink sheet’’) for each grant, containing in a single.docu-

1 The following textual description of the NIMH grant review process is taken principally from the deposi-
tion of Dr. Ronald S. Lipman, Chief of the Clinical Studies Section of the Psychopharmacology Research
Branch of NIMH and from the NIMH Handbook for Initial Review Staff (1970), plaintifi’s 1 exhibit in
evidence. .

2 Supplemental applications are for additional funds above the amount previously approved for the cur-
rent or any future project year. Renewal applications are for funds beyond the project period previously
approved. Continuation applications are.filed at the beginning of each year in the previously approved
project period. Generally, supplemental and renewal applications must compete for available funds with
other applications, new or otherwise; they are processed through both stages of the review process. Con-
tinuation applications are generally noncompeting and not subject to the review process,
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ment a brief description of the proposed research or training grant request and the
substantive considerations that led to the specific recommendation, including in
the case of a split vote the reasons for both majority and minority opinions.
The Statement will normally discuss the background and competence of the
investigators, any special aspects of the facilities and equipment, and whether the
budget is appropriate to the aims and methodology of the project. Where human
subjects are involved, the Statement should include the opinion of the review group
on the risks involved. In addition, the site visit report, if one has been written, is
incorporated by reference into the Statement. ‘

. All Review Committee actions are considered to be collective and anonymous.
Therefore, the Summary Statement does not attribute evaluations or comments
to any individual member. If two or more members voted against the majority
recommendation, their opinion is also summarized in the Statement, without
identifying the members involved.

The Statements are the principal source of information regarding the applica-
tion.and the recommendation provided to the National Advisory Mental Health
Council; they are also used by NIMH staff to provide information concerning
disapprovals to applicants and to follow the results of approved projects. Accord-~
ing to the NIMH Handbook, at 32, the Statements are ‘“perhaps the most in-
formative document in the history of the grant.” )

- The second stage in the dual NIMH review process involves the National
Advisory Mental Health Council, a body set up by statute to ‘‘advise, consult
with, and make recommendations to, the [Secretary] on matters relating to the
activities and functions of the [Public Health] Service in the field of Mental
Health,” 42 U.S.C. §218(c). The Council is specifically authorized ‘‘to review
research projects or programs submitted to or initiated by it in the field of mental
health and recommend to the Secretary . . . any such projects which it believes
show promise of making valuable contributions to human knowledge with re-

. spect to the cause, prevention, or methods of diagnosis and treatment of psy-
chiagric disorders.” 42 U.5.C. § 218(c). The members of the Council are the As-
sistant Secretary for Health, the Chief Medical Officer of the Veterans’ Adminis-
tration, a medical officer ‘designated by the Secretary of Defense, and twelve
public members appointed by the Secretary of HEW.

The National Advisory Mental Health Council meets three times a year for
two or three days to review the ‘‘recommendations’ of all of the initial review
groups within NIMH. The Council reviews from 500 to 1,000 grants during each
meeting. Except where a special request is made, the Council members do not
receive individual grant applications. Their decision is based solely on the review
group Summary Statements. Except for grants on which a special question is
raised (no more than five percent of the grants), the Council approves the recom-
mendations from each review group in a block. Consequently, the Council’s con-
cern is with questions of general policy and of prograin priority, and not with
the scientific merit of any individual applications. : :

" Following approval by the National Advisory Mental Health Council, funding

of a project, is contingent upon the availability of funds. General priorities for
funding are determined by the Director of NIMH, with the advice of the National
Advisory Mental Health Council. Within these general priorities, 90 percent of
the approved grants are funded in the order of numerical priority set by the
‘initial review group. Researchers are notified of the grant award by an award
letter and a formal notice, both of which are signed by the NIMH branch chief.
The award letter states that the project has been approved by the initial review
group and the National Advisory Mental Health Council.

II. The act

-These procedures generate a prodigious amount of information concerning the
proposed research projects and the allocation of funds among them. NIMH
incorporates into its application instructions a warning that some of this infor-
mation must be made available to the public under the Freedom of Information
Act. However, it specifically assures the applicants that the following information
does not fall within the terms of the Act and will not be disclosed to the public:

a. Applications for research grant support are considered to be privileged
information. Until such time as an application is approved and a grant awarded,
no information is disclosed except for the use of Section I of the application form
PHS~398 and the notice of research project form PHS-166 by the Science Infor-
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mation Exchange in connection with its responsibilities for exchange of information
among participating agencies.

b. Section II of the application form PHS-398 or the corresponding material
in apBIication form PHS-2590.

c. Details of estimated budgets.

d. Discussions of applications by advisory bodies.?2 Plaintiff challenges this
interpretation of the Act and NIMH’s consequent withholding of substantial
portions of the grant applications, ‘‘pink sheets,’”’ and site visit reports requested.

In resolving this dispute, the Court is faced with the initial difficulty that the
Act on its face does not give special consideration to the field of medical research
or the problem of grant applications. Accordingly, as is usually the case where
the Court must attempt to apply this imprecise and poorly drafted statute to a
situation apparently never contemplated by the Congress, it becomes necessary
to resolve the controversy by reliance on the high gloss which the learned decisions
of this Circuit have been required to place on the legislation.

The initial question for consideration is whether the “pink sheets,” site visit
reports and grant applications are documents coming within the disclosure pro-
visions of § 552(a). Under the decisions in this Circuit, it is clear that the NIMH
initial review groups constitute ‘‘agencies’” as that term is used in the Act. See,
e.g., Grumman Aircraft Engineering Corp. v. Renegotiation Bd., No. 71-1730
(D.C. Cir. July 3, 1973) (“Grumman IT”"). They “serve as a discrete, decision-pro-
dueing layer’’ in the application process and the priorities they set receive only
perfunctory review by the National Advisory Mental Health (gouncil. Id. at 10.
It is equally clear—indeed not contested—that the “pink sheets” represent the
final opinions of the initial review groups, presenting authoritative reasons for
assigning each application to a particular priority. The site visit reports must
be viewed as integral parts of these final decisions, since, as indicated by the
sample file, they are incorporated by reference into the ‘“pink sheets” and are
cited as-a basis for the review groups’ final decisions. See Sterling Drug, Inc. v.
F.T.C., 450 F. 2d 698, 704-08 (D.g. Cir. 1971); American Mail Lines, Lid. v.
Gulick, 411 F. 2d 696, 703 (D.C. Cir. 1968). Both types of documents are there-
fore subject to disclosure as an agency’s ‘““final opinions . . . made in the adjudica-
tion of cases . . .” 5 U.S.C. § 552(a)(2) (A). As for the grant applications, they
are ‘“identifiable records’” of an agency and are therefore subject to disclosure
upon specific request, which plaintiff has duly made. See 5 U.S.C. § 552(a)(3);
Bristol-Myers Co. v. F.T.C., 284 F. Supp. 745, 747 (D.D.C. 1968).

All of the documents sought by plaintiff must therefore be produced in full
unless the Government can establish that certain papers or sections thereof
fall within the specific exemptions enumerated in the Act. Defendants suggest
that three of these exceptions are applicable to the documents at issue. In con-
sidering this claim, the Court must construe the requirement of disclosure broadly
and the exemptions narrowly in order to promote ‘‘the clear legislative intent
to assure public access to all governmment records whose disclosure would not.

- significantly harm specific governmental interests.” Soucie v.! David, 448 F.2d
1067, 1080 (D.C. Cir. 1971).

Defendants argue that all descriptions of an applicant’s proposed research,
whether in its application or in ageney reports, constitutes confidential material
within the terms of the fourth exemption.> However, that exemption shields only
trade secrets and -other confidential information that is either ‘‘commercial’’
or “financial” in nature. Geiman v. N.L.R.B., 450 F.2d 670, 673 (D.C. Cir. 1971).
None of the applicants for NIMH grant funds are profit-making enterprises,
nor are such funds sought for the production or marketing of a product or service.*
Whatever Congress may have meant by the admittedly imprecise terms in the
fourth exception, the Court cannot, consistent with its duty to construe the
Act’s exemptions narrowly, find that séientific research procedures to be under-

1

‘1s National Institutes of Health, Grant for Research Projects, Policy Statement 14 (1972). This interpre-
tation of the Act is consistent with HEW's more geneéral interpretation, codified at 45 C.F.R. § —.

35 U.8.C. § 552(b)(4): “This section does not apply to matters that are . . . trade secrets and commercial
or financial information obtained from a %erson and privileged or confidential. . . .”

& In recent testimony before Congress, Dr. John F. Sherman, Deputy Director of the National Institutes
of Health, argued that the fourth exemption should apply to grant documents because *‘to the scientist
and to the research clinician, research designs and protocols are regarded and treated as proprietary infor-
miation, just as trade secrets are protected by the commercial and industrial sector.” Hearings on U.S.
Government Information Policies and Practices Before a Subcomm, of the House Comm. on Government
Operations, 92d Cong,, 2d Sess. 3620 (1972). However, this analysis is only relevant to the extent that Dr.
‘Sherman recognizes that research procedures are not actually trade secrets, nor are research part of the
‘“‘commercial or industrial sector.” His arguments are exceptional * * *.

47-217—~75——24



360

taken by non-profit educational or medical institutions fall within those terms.®
Even if the Court were to find otherwise, however, defendants would not prevail,
for they have wholly failed to meet their burden of proving that the particular
research designs and protocols at issue in this case contain material that would
normally be kept confidential by the researchers themselves, regardless of the
agency’s own assurances of confidentiality. See Sterling Drug, Inc. v. F.T.C.,
supra, at 709. )

Defendants also raise the fifth exemption,® which shields inter- and intra-
agency memoranda. However, this Court’s finding that the “pink sheets’”’ and
site visit reports constitute final agency opinions takes those documents out of
the fifth exemption, see Grumman U, suprae, at 13, and the applications are not
protected because they were written by non-agency personnel, see Note, The
Freedom of Information Act and the Exemption for Intra-Agency Memoranda, 86
Harv. L. Rev. 1047, 1063-66 (1973), and contain essentially factual material,
see4BE;"£s’%l)-Myers Company v. F.T.C., 424 F.2d 935, 939, cert. denied, 400 U.S.
82 970).

Similarly, there is no merit to defendants’ claim that the disclosure of any
agency reference to the professional qualifications or competence of a particular
researcher would constitute a clearly unwarranted invasion of personal privacy
under the sixth exemption.” That provision shields only “personnel and medical
files and similar files” from disclosure. Although the term ‘“files’” has been jus-
tifiably criticized as vague, see K. Davis, supra note 4, at 798, it cannot be ignored.?
The sixth exemption was intended to protect ‘“‘detailed Government records on
an individual,” H. Rept. 1497, 89th Cong., 2d Sess. 11 (1966), and it cannot be
extended to shield a brief analysis of professional competence written into a final
agency opinion. : . .

Perhaps in recognition of this distinction, Congress incorporated another
privacy provision into the Act which is not limited to Government files. Immedi-
ately following the disclosure requirement in § 552(a)(2), the Act states: “To the
extent required to prevent a clearly unwarranted invasion of personal privacy,
an agency may delete identifying details when it makes available or publishes an
opinion, statement of policy, interpretation, or staff manual or instruction.
However, in each case the justification for the deletion shall be explained fully in
writing.”” Portions of the “pink sheets’” and the site visit reports could fall within
the terms of this exemption, but the Government has the burden of establishing
that disclosure in each instance would be ‘“clearly unwarranted.” See Getman v.

- N.L.R.B., supra, at 674. ‘ .

Upon careful consideration of the competing interests involved, the Court con-
cludes that the Government may, to the extent described below, delete identifying
details from statements of opinion concerning the professional qualifications or
competence of particular individuals involved in the research project under
consideration. Disclosure of such information might substantially injure the
professional reputations of researchers, while deletion would not, in most instances,
significantly obscure the reasons for assigning an application to a particular priority.

It must be stressed, however, that the holding of this Court is narrowly limited.

" Normally, only the names of the individuals under discussion may be deleted,

leaving the opinions themselves free to be disclosed, Grumman Aircraft Engineering
Corp. v. Renegotiation Bd., 425 F.2d 578, 580-81 (D.C. Cir. 1970) (“Grumman I'’).
If, as is the case with many of the documents sought by plaintiff, the names of the

8 The Attorney General’s Memorandum on the Public Information Section of the Administrative Pro-
- cedure Act (1967), at 34, apparently reached a contrary conclusion, based upon comments in the congres-
sional reports to the effect that “technical data’ concerning “scientific or manufacturing processes” would
be covered by the fourth exemption. However, Professor Davis points out that the quoted language was
derived from a Senate report on an earlier version of the exemption which did not contain the limiting
words “commercial or financial,”” and that the shielding of non-commercial technical information would be
contrary to the clear wording of the statute. K. Davis, The Information Act: A Preliminary Analysis, 34
U. Chi. L. Rev. 761, 789-91 (1967). In resolving this dispute in Davis’ favor, the Court finds it significant
that the D.C. Circuit in Getman followed Davis and interpreted the fourth exemption narrowly (although
if did not specifically consider the disputed language in the congressional reports), while the Attorney
General’s Memorandum interpreted it broadly to cover all confidential material.

8 U.8.C. § 552(b)(5): “This section does not apply to matters that are . . . inter-agency or intra-agency
memoranduras or letters which would not be available by law to a party other than an agency in litigation
with the agency. . . .”" .

7 U.S.C. § 552(b) (6): “This section does not apply to matters that are . . . personnel and medical files
and similar ﬁ}es the disclosure of which would constitute a clearly unwarranted invasion of personal
privacy. . . .

. 8 An earlier version of the sixth exemption shielded the specified files and all “similar rhatter’ (emphasis
added), but Congress amended that phrase to use the more limited term ‘‘files”” throughout, K. Davis
supra note 4, at 798 n. 94. .
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Tesearchers have already been disclosed or if for any other reason the deletion of
such names would not conceal the identity of the individuals under- discussion,
the statements of opinion might have to be deleted in their entirety. But in every
case the defendants may only delete that minimum amount of information neces-
sary to conceal the identity of those individuals whose privacy is threatened in
the manner described above.

As a further limitation, no deletions whatever may be made from documents
relating to an application—whether initial, continuation, renewal or supple-
mental—which has actually been granted, since in such cases the public’s interest
in knowing how its funds are disbursed surpasses the privacy interests involved.
Nor may the identity of an institutional applicant be concealed, because the right
of privacy envisioned in the Act is personal and cannot be claimed by a corporation
or association. K. Davis, supra note 4, at 781, 799.

Apart from resolution of the instant controversy, plaintiff asks for assistance to
insure that subsequent similar requests for information from NIMH will not be
delayed and obfuscated by drawn-out negotiations and  Court proceedings.
Plaintiff’s concern is well taken, for the Act should, to the extent practical, be
self-operative to assure prompt disclosure as contemplated by Congress. At a
minimum, the defendants should promptly modify existing regulations and grant
application instructions to bring them into conformity with the decision of this
Court. It is particularly important that grant applicants be placed on notice that
information submitted pursuant to an application for NIMH grant funds and
final agency opinions concerning the award of such funds, as defined above, cannot
normally be kept confidential nor withheld from the pubhc .

) The foregoing shall constitute the Court’s findings of fact and conclusions of
aw. . :

GERHARD A. GEsELL,

. - U.8. District Judge.

NoveMBER 6, 1973.

[U.S. Distriet Court for the District of Columbia—Civil Action No; 1279-73]

WasaINGTON REsEARCH ProsecT, INC., PLAINTIFF, VERSUS DEPARTMENT OF
HeavrH, EDUCATION, AND WELFARE, AND - CAsPAR W. WEINBERGER,
" DEFENDANTS
ORDER

In accordance with the Court’s Memorandum Oplmon filed this 6th day of
November, 1973, it is hereby

Ordered that the defendants promptly amend all relevant a,pphcatlon instruec-
tions and agency regulations, including those codified at 45 C.F.R. § 5, to bring
them into conformlty with the decision of this Court, and it is further

Ordered that the defendants promptly produce and make available to plaintiff
for inspection and copying all documents listed in its request for information
dated April 13,1973, except that, if any such document’ relatmg to an application
that has not been granted contams a statement of opinion by a .Government
officer, employee or consultant concerning the professional qualifications or
competence of an individual involved in the research project under consideration,
the defendants may delete from that document any detail which would identify
a particular individual as the subject of that statement, or, if such deletion would
be impossible or ineffectual, the defendants may delete the statement itself.

GerEARD A, GESELL, -

o ) . U.8. Disirict Judge.

NoveMBER 6, 1973.

Mr. Dons. Mr. President, I-think the situation in this case of
Washington Research Project, Inc., against Department of Health,
Education, and Welfare clearly demonstrates the. need for congres-
sional action to insure that research ideas are indeed accorded the
confidential status which they deserve. It is for that sole reason that
I drafted the said amendment, in anticipation of proposing its
adoption.

While it is not our business to preempt the courts in matters of
judicial concern, it is our affirmative legislative duty to lay down
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proper statutory guidelines. Regardless of the outcome in the cited
case, therefore, we still have the obligation to protect against any
future unnecessary, unwise, and unfair premature disclosure require-
ments in the specific area of scientific experimentation.

Certainly, the whole idea of “disclosure” and the public’s “right to
know” is of paramount importance at this time in our Nation’s his-
tory. And I have no desire or intention of placing undue restrictions
on those fundamental concepts. But I feel very strongly that, in the
area of research grants, nondisclosure entitlernent is justified—and
completely within the spirit of the Freedom of Information Act itself.

It is my sincere hope that my colleagues will agree, and join me at
the appropriate time In moving to identify such matters as specifically
excepted from categories of information which should be disseminated
to the public. I urge this problem to be the subject of special hearings
at the earliest opportunity, and that it be resolved coincident with
future -health legislation, as the distinguished floor manager of the
present bill (Mr. Kennedy) has suggested.

The Presiping OrrFicEr. The question is on agreeing to committee
amendment in the nature of a substitute, as amended.

The amendment was agreed to.

hT%eHPRESIDING Orricer. The question is on the third reading of
the bill.

The bill (S. 2543) was ordered to a third reading and read the third
time.

Mr. KennEpy. Mr. President, T ask that the Chair lay before the
Senate a message from the House of Representatives on H.R. 12471.

The Presiding Officer 1aid before the Senate H.R. 12471, to amend
'section 552 of title 5, United States Code, known as the Freedom of
Information Act.

The Presiping Orricer. The bill will be considered as having been
read twice by title, and without objection the Senate will proceed to
its consideration.

Mr. KexnepY. Mr. President, I move to strike all after the enact-
ing clause of H.R. 12471 and insert in lieu thereof the language of
S. 2543 as amended. S

The Presiprneg Orricer. The question is on agreeing to the motion
of the Senator from Massachusetts to insert.the Senate language as a
substitute for the House bill.

The motion was agreed to.

Mr. KenNEDY. Mr. President, I ask for the yeas and nays on final
passage. ' _

The yeas and nays were ordered. :

The Presiping Orricer. The question is on the engrossment of the
amendment and the third reading of the bill. ’

The amendment was ordered to be engrossed and the bill to be read
g third time. '

The bill (H.R. 12471) was read the third time.

The PresipiNg Orricer. The bill having been read the third time,
the question is, Shall it pass?

Mr. GrirrFiN. Mr. President, is the Senator from Nebraska entitled
to recognition?

The Presiping Orricer. The Senator from Nebraska is recognized.
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Mr. Hruska. Mr. President, I shall take not more than 3 or 4
minutes to recapitulate what has transpired today on this bill.

First, I point out that this bill was reported unanimously and with-
out objection from the Judiciary Committee to accomplish certain
procedural changes in the Freedom of Information Act, which was
enacted in 1966.

Some substantive changes were offered in committee. They were
turned down. The purpose was to make it an effective and an efficient
implement and in a very vital field; namely, the right of the public to
know, on the one hand, and, on the other hand, to conserve the con-
fidentiality of Federal Government departments and documents and
to enable them to function properly and effectively.

Mr. President, it is to be regretted that some major, substantive
“changes were effected by amendments on the floor of the Senate today.

1t 1s my intention—and I shall do so—to vote against the bill be-
cause of the agreement to those amendments. 1t was my prior inten-
tion to vote for the bill, but it is my present intention to call to the
attention of the President the very undesirable features of the two
amendments.

In my judgment, there has been a disastrous effect upon law enforce-
ment, particularly by the Federal Bureau of Investigation and the law
enforcement agencies of our national Government. The amendments
will have an effect also on the local law enforcement agencies as well.

I shall urge the President as strongly as I can to veto this measure.
It is my belief that it is sufficiently disadvantageous and detrimental
that it requires a veto. It is to be regretted, Mr. President, because
we had a good bill. We should go forward and make the Freedom of
Information Act as effective as possible. I think a fine balance had
been worked out with the many interests competing for information
that either should be disclosed or should be held confidential, and with
other interests such as permitting the courts to review classified docu-
ments in camera.

Mr. President, I make this as a statement in connection with the
future proceedings on the bill. _

Mr. President, I ask unanimous consent that a brief statement
summarizing those points be printed in the Record.

There being no objection, the statement was ordered to be printed

in the Record, as follows:
STATEMENT

Mr. President, my points of summary are as follows. First as to the Muskie
amendment, I fear that we are giving undue latitude to the courts in dealing with
a very important national issue. The amendment asks the courts to review docu-
ments.to determine their effect on the national defense and foreign policy of the
United States. Yet the amendment offers the courts no guidance in performing
this task. It asks the court to make political judgments.

Indeed, this is a task for which the courts themselves have found that they lack
the aptitude, facilities and responsibility. This is not my own flat statement.
These are the words the Supreme Court used in C. & 8. Air Lines v. Waterman:

[Tlhe very nature of executive decisions as to foreign policy is political, not
judicial. Such decisions are wholly confided by our Constitution to the political
departments of the goveérnment, Executive and Legislative. They are delicate,
complex, and involve large elements of prophecy. They are and.should be under-
taken only by those directly responsible to the people whose welfare they advance
or imperil. They are decisions of a kind for which the Judiciary has neither apti-
tude, facilities nor responsibility and which has long been held to belong in the
domain of political power not subject to judicial intrusion or inquiry.
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Likewise, a Harvard Law Review Developments Note reached the same con-
clusion.

In discussing the role of the courts in reviewing classification decisions, it states:
that ‘‘there are limits to the scope of review that the courts are competent to-
exercise,”’” and concludes that “a court would have difficulty determining when
the public interest in disclosure was sufficient to require the Government to
divulge information notwithstanding a substantial national security interest in
secrecy.”” 85 Harvard Law Review 1130, 1225-26 (1972).

Furthermore, the Attorney General in a letter which I earlier introduced in the
Record expressed the opinion that grave constitutional questions arise in the adop-
tion of this amendment. As the Attorney General concluded, ‘““the conduct of
defense and foreign policy is specially entrusted to the Executive by the Consti-
tution, and this responsibility includes the protection of information necessary to
the successful conduct of these activities. For this reason, the constitutionality of
the proposed amendment is in serious question.”

Second, I believe that the amendment to exemption 7 could lead to a disastrous
erosion of the FBI's capability for law enforcement notwithstanding the safe- -
guards and standards contained in that amendment. To be sure, the standards
contained in the amendment look well on paper. However, based on the experience
that the FBI has accumulated to date under standards similar to these, it is clear
that they are difficult if not impossible to administer.

Here are some of the effects which adoption of the Hart amendment could have.

1. It could distort the purpose of agencies such as the FBI, imposing on them
the added burden of serving as a research source for every writer, busybody, or
curious person.

2. Tt could impose upon these agencies the tremendous task of reviewing each
page of each document contained in any of their many investigatory files to make
an independent judgment as to whether or not any part thereof should be released.

3. It could detrimentally affect the confidence of the American people in its
Federal investigative agencies since it will be apparent these agencies no longer
can assure that their identities and the information they furnish in confidence
for law enforcement purposes will not some day be disclosed to the subject of the
conversation.

Fourth, and finally, it could set the stage for severe problems regarding the
privacy of individuals.

Mr. President, in my view, nothing would be lost by deferring action on this:
amendment because the FBI is now operating under standards virtually similar-
to those contained in the amendment. It would be well to allow a suitable interval
of experience to be accumulated under these regulations in order to ascertain the:
wisdom or la¢k thereof in putting these standards in statutory form.

Mr. President, the highly detrimental and far-reaching impact that these two-
amendments taken together pose is so grave and sweeping that it is my intention.
to address a letter to the President urging as strong as I can that he veto this.
measure if it passes in this form. :

Mr. McCreLran: Mr. President, will the Senator yield?

Mr. Hruska. Mr. President, I gladly yield to the distinguished
Senator from Arkansas.

Mr. McCreLraN. Mr. President, I wish to associate myself with
the views expressed by the distinguished Senator from Nebraska. T
fully intended to support the measure as it came to the floor of the
Senate. However, in view of the amendments that have been agreed
to today, which destroys the purpose of the bill, in my judgment, and
violate the Nation’s security on documents and records, I cannot
support the measure. I shall now have to vote against the bill.

Mr. KenneDY. Mr. President, I yield myself 2 minutes.

The Freedom of Information Act was passed in 1966. This legisla-
tion we are considering today is really a response by Congress to the
past experience we have found with the failure of Government agencies
to respond to the publi¢’s legitimate interest in what had been taking:
place inside their walls: It is precisely the extreme and unreasonable
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secrecy of the past that this bill addresses, and I think the over-

whelming support by the press and across the country for some

legislative response to this secrecy can be answered by this bill.

I should say that the amendments that have been agreed to by a
strong vote in the Senate today in no way infringe upon national
security or upon the law enforcement agencies and their responsibil-
ities in this country. I think this is the most important legislative
acticn that can be taken to open up the Government to the American
¥>eople, who require it, who demand it, who are begging and pleading
or it.

I want to acknowledge the constructive and supportive efforts of
Senator Hruska and his staff in developing this legislation for floor
action. I am disappointed that he does not feel that he can support
this bill as amended on the floor.

The bill provides ample protection for the legitimate interests of
Government agencies. 1t also insures that they will be open and
responsive to the American people.

I hope that the bill will be passed.

I am ready to yield back the remainder of my time.

Mr. Hruska. Mr. President, may I ask of my colleagues if there
are any requests for time? Apparently there are nome, so I yield
back the remainder of my time.

Mr. Kennepy. Mr. President, I yield back the remainder of my
time. :

The Presivine OrFricer. All time has been yielded back. The bill
having been read the third time, the question is, Shall it pass? On
this question, the yeas and nays have been ordered, and the clerk
will call the roll.

The second assistant legislative clerk called the roll.

Mr. Rosert C. Byrp. I announce that the Senator from California
(Mr. Cranston), the Senator from Arkansas (Mr. Fulbright), the

Senator from Alaska (Mr. Gravel), the Senator from Indiana (Mr.
Hartke), the Senator from South Carolina (Mr. Hollins), the Senator
from Towa (Mr. Hughes), the Senator from Hawaii (Mr. Inouye),
the Senator from South Dakota (Mr. McGovern), the Senator from
New Mexico (Mr. Montoya), the Senator from Rhode Island (Mr.
Pastore), the Senator from Rhode Island (Mr. Pell), and the Senator
from Alabama (Mr. Sparkman), are necessarily absent.

I further announce that, if present and voting, the Senator from
Alaska (Mr. Gravel), the Senator from South Dakota (Mr. McGovern),
the Senator from Rhode Island (Mr. Pastore), the Senator from
Rhode Island (Mr. Pell), and the Senator from California (Mr.
Cranston) would each vote “yea.”

Mr. GrrrrFIN. I announce that the Senator from Utah (Mr. Ben-
nett), the Senator from New York (Mr. Buckley), and the Senator
from Idaho (Mr. McClure) are necessarily absent.

I also announce that the Senator from Colorado (Mr. Dominick),
the Senator from Arizona (Mr. Fannin), the Senator from Arizona
(Mr. Goldwater), and the Senator from South Carolina (Mr. Thur-
mond) are absent on official business.

I further announce that, if present and voting, the Senator from
South Carolina (Mr. Thurmond), would vote “nay.”
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The result was announced—yeas 64, nays 17, as follows:
[No. 221 Leg.]

YEAS—64
Abourezk Eagleton Moss
Aiken Ervin Muskie
Baker Fong Nelson
Bartlett Gurney Packwood
Bayh Hart Pearson
Beall Haskell Percy |
Bellmon Hatfield Proxmire
Bentsen Hathaway Ribicoff
Bible Huddleston Roth
Biden Humphrey Schweiker
Brock Jackson Scott, Hugh
Brooke Javits Stafford
Burdick . Johnston Stevens
Byrd, Harry F., Jr. Kennedy Stevenson
Cannon Magnuson Symington
Case Mansfield Taft
Chiles Mathias Tunney
Church MecGee Weicker
Clark MelIntyre Williams
Cook Metcalf Young
Dole Metzenbaum
Domenici Mondale

NAYS—17
Allen Hansen Randolph
Byrd, Robert C. Helms Scott,
Cotton Hruska William L.
Curtis : Long Stennis
Eastland MecClellan Talmadge
Griffin Nunn Tower

NOT VOTING—19

Bennett Gravel Montoya
Buckley Hartke Pastore
Cranston Hollings Pell
Dominick Hughes Sparkman
Fannin Inouye Thurmond
Fulbright MecGlure
Goldwater McGovern

So the bill (H.R. 12471) was passed.

Mr. KenNeEpY. Mr. President, I move that the vote by which the
biill was passed be reconsidered. ‘

Mr. Moss. Mr. President, I move to lay that motion on the table.

The motion to lay on the table was agreed to.

Mr. KenNEpY. Mr. President, I move that S. 2543 be indefinitely
postponed. .

The motion was agreed to.


http:KENNEDY.Mr

C. SECTION ACTION ON CONFERENCE REPORT, OCTO-
BER 1, 1974; PP. S17828-S17830 AND S17971-S17972

FreepoMm oF INFORMATION AcT AMENDMENTS—CONFERENCE REPORT
(Rerr. No. 93-1200)

Mr. Kennepy. Mr. President, I am pleased to send to the desk the
conference report on the Freedom of Information Act Amendments—
Report No. 98-1380, on H.R. 12471. The House and Senate conferees
met on four occasions last month to discuss and debate a number of the
provisions of this significant legislation, and I firmly believe that our
final product strikes the proper balance between the rights of the public
to know what their Government is doing and the needs of the executive
branch and independent agencies to keep certain information confiden-
tial. The legislation will promote both faster and freer public access by
the public to Government files and records.

During our conference on this bill, I received a letter from President
Ford voicing his concern over portions of our proposed amendments.
He identified five specific problems, and at the next conference session
the conferess discussed each problem and adopted language—either
for the bill or for the statement of managers—designed to respond to
those concerns. Last week I replied to the President’s letter, along with
-House Conference Chairman William Moorhead, observing that our
legislation ‘“would provide support for your own policy of ‘open govern-
ment’ which is so desperately needed to restore the public’s confidence
in our National Government.”” I ask unanimous consent that President
Ford’s letter and our reply be printed in the Record at the end of my
‘remarks.

The Presiping Orricer. Without objection, it is so ordered.

(See exhibit 1) :

Mr. KenneDpY. I believe it is significant to note that the conferees
approached this legislative effort in a bipartisan spirit. We attempted
to accommodate at each turn the needs of the Government agencies
affected by our bill. I was pleased that each major issue requiring a
final rollcall vote on the part of the Senate conferees was resolved by
a unanimous vote. The participation of our ranking minority member,
Senator Hruska, in the conference was most constructive, and his
contributions extremely helpful. It is because of the active give and
take of the conferees on both sides, with continued advice from the
executive branch, that we achieved a final product that I believe can
and should be enacted without delay.

T hope that our failure to get our senior minority members to sign the
conference report does not reflect a decision on the part of the White
House to veto this significant legislation. Openness is supposed to be
the watchword of the present administration. So far, however, it has
been more of a slogan than a practice. A veto of this bill would reflect

(367)
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a hostility to just the kind of Government openness and accountability
which the public must have to regain a full measure of confidence in
our National Government.

The legislation approved by our conference committee contains the
following major provisions: :

Federal courts are empowered to review the validity of agency clas-
sification of documents and may examine those documents in deter-
mining whether they were properly classified.

Individual Government officials who act arbitrarily or capriciously
in withholding information from the public are subjected to disciplinary
procedures, to be initiated by the Civil Service Commission.

Investigatory files, which are exempt from mandatory disclosure
under present law, are required to be disclosed unless their release will
cause some specific harm enumerated in the bill.

Agencies are given definite time limits to respond to requests for
information: 10 days for an initial response, 20 days to determine an
appeal, with an additional 10 days in unusual circumstances.

A person who must sue to obtain access to information may recover
attorneys’ fees if he prevails in court.

The Freedom of Information Act, passed by Congress in 1966,
guaranteed the public judicially enforceable access to Government
information, subject to specific exceptions defined in the law. Hearings
before my Subcommittee on Administrative Practice and Procedu