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CONTINENTAL ADVANCE SECTION,
COMMUNICATIONS ZONLE, EUROPEAN
THEATER OF OPERATIONS

UNITED STATKS
Ve

Privates CURNWY ¥, WINSTsAD
(35577448), WALTHR D, HICKS
(36553611), Jakss wEBB (32721227),
HARRISON W. SMITH (39700975),
JOHNNY DUMAS (34415156), JAMES
HOLLAWAY (34647719), DANIEL JONES
(329‘72815}, JAMES E, SHERED, JR.
(35658874 ), MALCOLM THOMAS -
(38455218), SaM H, SEWELL(35262823),
ROS: IE JOHNSON, Jr, (36899638),
WILLIAM T, ROBINSON (42091228), all
of 4016th Quartermaster Truck Compsny

Trial by GCM, convened at

Mannheim, Germany, 19, 20 May

and 12 June 1945,

KOTION FQR SHVERANCs GIANTED:
ROBINSON

NOT GUILTY: DUMAS :

DISAPPROVEDs HOLLAWAY

Sentences as to nine remaining
accused: Dishonorable discharge,
total forfeitures, and confinement

at hard labor for life, United States
Penitentiary, Lewisburg, Pennsylvania,

Nt N Nt e Nt Nt i’ ot Nt i et N S v Nt Na? eus?

HOLBING by BOARD OF REVIEYW NU. 1
STLEVENS, DEWEY and CARROLL, Judge Advocates

1, The record of trial in the case of the coldiers named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate Geieral in charge of the
Branch Office ofThe Judge Advocate Generzl with the European Theater,

2, Aeccused (ex#ept Robinson, as to whom a motion for severance vas
granted) were tried together with their consent upon the following ciarge
and specifications: ) :

CHIRGE I: Violstion of the 66th Article of War,

Specification 1: In thet Private Curney By Winstead and
y Private Walter D, Hicks, both of 40léth Quartermaster
Truck Company, did, acting jointdy and in pursuance
of a common intent, at or near Heilbronn, Germany, on

-1-
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(2)

or about 29 April 1945, begin a mutiny by concertedly
refusing to obey the lawful orders of Captain John J.
Flynn, their Commanding Officer, to get into designated

- trucks, by urging the members of said company conc:urtedly
to refuss to obey the lawful orders of Captain John J,
Flynn, thde Commanding Officer, to et into certain de~
signaLed trucks, and eausing sald soldiers concertedly to
- disregard and defy the lawful orders of Captain John J,
Flynn to get into certain designated trucks, and by making
ingulting and abusive remarks to the scid Captein John J,.
Flynn, ther Commanding Officer, with the intent to usurp,
subvert, and override for the time being lawful military

' autiority,

Specification 2¢ 1In th:t Private James Webb, Private Harrison W,

’ Smith, Private Johnny Dumas, Private James Hollaway, Private
Daniel Jones, Private James i, Shered, Jr., Privete lalcolm
Thomas, and Private Sam H, Sewell, all of A0L6th Quartermaster
Truck Company, did, jointly and in pursuance of a common
intent, at Heilbronn, Cermany, on or about 29 April 1945,
voluntarily Join in a sutiny which had begun in the AOLléth
‘Quartermaster Truck Company against the lawful military

. authority of Captein John J¢ Flyun, the Commanding Officer
* thereof; and did with intent to subvert and override such
‘military authority for the tims being, refuse to cbey the
lawful orders of Captain John J. Flynn to get into designated
trucks, ghoot Sergeant Joseph A, VWaitman in the head, make
insulting and sbusive remarks to Captain John J, )‘lynn,
and physlcally sirike Captain John J. Flynn on his body,

Specificatjon 33 In that Private Rossie Johnson, Jr.j LOL6th
Quartermsster Truck Corpany, did, at or near Heilbronn,
Germany, on or sbout 29 April 19105 » voluntarily join in
a mutiny which had begun in the LOléth Quartermaster Truck
Company, against the lawful military aulhority of Captain

"dJohn Jo Flymn, the Commanding Officer thereof, and did,
with intent to subvert and override such military anthor:lty
for the time being, fire & shot from his K-l rifle in the
presencs of sundry other members of said company assemhled

in the immediate street area.

cnm@: IIs vViolztion of the 96th Art.iclo of Warse

Smeiﬁution 1t In that Private Curney B, Winstead and Private -
Walter D, Hicks, both of 4LO16th Quartermaster Truck’Company,
having received a lawful order from Captain John J, Flynn,
their Commanding Officer, to get into certain design:ted
trucks, did, at or near Heilbronn, Germany, an or about
29 April 191.5, acting jJointly and in pursuance of a common
intent, behave in an insubordinate mammer toward the said '
Captain John J. Flynn, by refusing to get into certun trucks,

>ESTRICTED
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EXY

by using insuiting language to him, by calling him
opprobriocus names, and by wging other members of

‘sald eompany to refuse to obsy the lawful orders of
Captain John Je Flynn, their Commendig Officer, all -
to the prejudice of good order and military discipline.

Spocit:.catlon 21 In that Private James Viebb, Private Harrison
We Smith, Private Johnny Dumas, Private James Hollaway,
Private Daniel Jones, Private James E. Shered, Jr.,
Privatelalcolm Tiomas, and Private Sam H. Sowell, all -
of 4QL6th Quartermaster Truck Company, having received
a lawful order from Captain John J, Flymn, their Commanding
Officer, to get into eertain designated truckl, did, at -
or near Hellbromn, Germany, on or about 29 April 1945,
acting Jointly and in pwreuance of a common intent,

) . behave in an insubordinate ma.mer toward the said Capta.in :
John J. Flynn, by refusing to get into said trucks, by
uslng insulting language to him and calling him opprobricus
names, by physically etriking him on his body and by :
urging other members of sald company to refuse to cbey the
laviful orders of Captain John J. Flynn, thdr Coamanding

- Officer, &all to the prejudice of good ordsr and lilitary
" disciplire,

CHARGE IIXt Viclation of the 6ith irticle of War,

Specification 1t In that Private Curney B, Winstead, AOLéth
- Quartermaster Truck Campany, having received a lawful
command from Captain John Jo Flynn, his superior officer,
to report immediately to the lst Flatoon, did, at or '
- pear Zinzig, Germany, on or about 28 April 1945, willfully
.disobey the same, -
Specification 23 ' ' '
(Specification against Rbbinaon for trisl of which smrmu '
was grented).

ap.cincauon 3¢t In that Priuto-noasio ‘Jormon, :r., AO16th .
Quartermaster Truck Company, having received a lawful
comnsed’ from Captain Johm J Flymn, his superier officer,
to get into & designated truck, did, at or near Heilbromn,
CGerzany, cn or about 30 April 19&5, willfully diecbey the
m,‘ .

3. a. Each aceusod plndtd not guilty to tha charxn and spci:icatiom ‘
preforred against him, Accused Dumas was acquitted of the charges and '
specifications preferred against him. All of the members of the court
present at the times the wvotes were taken concurring, accused Winstead,

.. Hicks, Webb, 8uith, Hollaway; Jones, Shered, Thomas and Sewsll were found

‘gnilty of the charpl and spccificatlom "preferred againat them,
. -
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Three-fourths of the members of the sourt present at the time the
‘vote was taken goncurring, accused Johnson was found guilty of
Charge I md Specification 3 thereof and of Speoitiution 3,
Charge I1I, except the words "willrully disobey™, substituting
therefor the words "fail to cbey™ mad not guilty of Charge III
but guilty of & violation of the 96th Lrticlo of War,

be The following evidence of previom oonvistions was

- introduced against acouseds . :
ARTICLE OF WAR
NALE ' - COURT OFFENSE :
Hiocks (2) . Summary ANOL 43 hours; (Failure %o repair 61

(to proper place
(of assembly

Special (Breaking restrictien : ' 96"
(avoL 6 days 61
Webb (3) . Summary (AacL 3e3/4 hours .- 8}
. (Failuro to obey order of military poliee 9¢
Special (AMOL 6 days 61
(Breaking réstriction 26
Speoial . Escape from confinement. >t 69
Smith (1) ' Sumary ANOL Unsteted time ' : 61
- ; . {frongful applicatiocn of 2i=ton veh:lole 96
Holloway (2) Special ATOL 6 days 61
- . Bpecial ASi0L 8 days 61
Jones (2) 'Smary Insulting end dilrespect:ml lmguage (1
! "to nonecommissioned officer .
Special Disobedience of lawful ordsr of 68
non-commissioned officer
Shered (1) - Summsry AHOL  1day | | Y
Thomas (1) Summary Drunk on duty as truok driver : 88
Johnson (1) speoial WL 12 days . , S ¥61-96%

' No evidence of pravioul convictions was introduced against eithcr of
acoused Winstead or Sewell,

. 8¢ All of the membets of the court present at the times
the votes wers taken concurring, scocused Winstead, Hicks, Wedbb, Smith,

Jones, Shered, and Sewell were each sentenced to be shot to death
with musketry. Three-fourths of the members of the court present

odoe
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at the times the votes were taken eoncurring, accused Holloway,
Thomas, and Johnson were sach sentensed to be dighonorably dis-
charged the service, to forfeit all pay end allowances due or te
besome dus, snd to be oonfined at hard ldbor, at such place as the .
reviewing suthority may direst, for the term of his natural life,
The reviewing smithority, the Commanding Gemeral, Continental Ade
vanoce Section, Communications Zane, European Theater of Oporationl.
returned the resord o trial to the court for reconsideration of
. the sentences in revision proceedings in acscordance with paragraph
83, Manual for Courts-Martial, 1928, v th a view to reductions The
court reconvened pursuant to the direction of the reviewing authority,
- but adhered to its former findings and lentanoos as to all acoused,

4. The reviewing suthority, as to accused Winatead, Hicks,
liebb, Smith, Jones, Shered, and Sewsll, approved the sentences and
forwarded the record of trial for actioen pursuant to Article of War
48, with the recommendation that the sentences be commuted to life
imprisonments A8 to acoused Thomas and Johnson, he approved the
sentences, designated the United States Fenitentiary, Lewisburg,
Pennsylvanis, as the place of confine.wnt, and forwardad the record
of trial for action pursuani to Article of War 503« As to acoused
Holloway, he disapprovod the sentence. The confirming authority,

* The Commanding General, United States Forces, European Theater, as
to acoused Winstead, Hiocke, Webb, Tmith, Jones, Shered, and Sowsll,
confirmed the sentences, but owing to speoial circumstances in the’
case and the recommendation of the reviewing authority, commuted
each of the sentences to dishonorable discharge from the servics,
forfeiture of all pay and allowances dues or to hecome due, and conm
finement at hard labor for the term of accuseds® natural life, de=
signated the United States Penitentiary, Lewisburg, Pennsylvania,
&8 the place of eonfinement as to each accused, and withheld the order
direoting the execution of the sentenses pursuant to Article of War 50%

4e Evidenco for the prosecution and court il in material uubstnnno
" as followwn .

as Speoification 1, Charpe IIIs On the e vening of 27 April
1945. at Zinslg, Germany, Captain John de Flynn, Commanding Officer
of the 4018th Quartemmaster Truck Company, of which all acoused were .
members (R14), ordered the company to clear their barracks by 0615 hours
the following morning and be ready to move. All members of the company
obeyed except acoused Winsteads At 0645 hours on 28 April, Captain
Flynn found Winstead in his quarters and asked him why he did not leave
the bulldinge FHe replied in a saroastic manner that he was combing.
his hair (R15)s The officer said "Winstead, I'll give you one minute
to got out of this bullding™ and told him he should have been out at
0616 hours, because the company was leavinz ten minutes later at 0700
hourss - Captain Flynn left, returned in five minutes and found Winstead
on the side-walk by the building, with his equipment on the ground,

RS RICTED
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making no attempt to leave., The offiocer ordered "I will give you
two minutes out of here and go to your platoon®. Winstead refused,
placed his hands on his hips and exclaimed "Hell, I'm sick of taking your
shit" (R15, 28). Thereupon Captain Flynn had him placed under arrest '
(R15) in e truck um).

be CharzesI and II and Speciriontienu on 12 April 1946,

"the 12 orlginal a0oused, along with &7 other men, were transferred to
Captain Flynn's company which was still'in France (R23, 3233)s Of
the 39 men, 13 came from each of three organizations. Csptain Flymn
“called roll, but after sbout five minutes, received answers from only
six or seven men, who were the only ones who would entsr thae formation,.

_ The other men, ingluding ascused Webd, used vile language, made a . .
clamor and, despite the commanding officers's attempts to quiet them,

. protested against the proposed move: into Germany, - The officer thereupen -
rebuked them and lectured them on the necessity of obedience to comnands
~of ,suporiorl. ' In"about an hour, when he ordered the men to fall inte
formation "on the double"; only 15 wusn abeyed, 50 he informed the others
they would be punished. ' the obedlent men he directed to report to the
first sergeant’and to their trucks preparatory to moving, md the ree
mainder he directed to return to their respective former organizations,
&8 they were not the type of men to perform the required mission in

- Germany (R33)e Captain Flynn reported the situation and explained
the recaleitrant attitude of the men to his battalion commander, whe

. nevertheless direoted him to take the men anywny becausa ordeu called
for 136 men (R&é). : .

- At about 1800 hours on 29 April, tho company, including all

12 original acoused, wus in Heilbronn, Germany. .There were 12 compauy
trucks in a oonvoy which was preparing to leave the area, - Captain.
Flynn ordered Private William T. Robinson into arrest (R15«18, 40).
(Acovsed Johnson testified that Robinson, who had been drinking, asked

‘for and was refused chow, threw away his mess kit and complainsd, = He.
proceeded to drink wine and when direeted not to do so by First Lieutenant
Henry E, Gooding, of the acoused's company, stated he sould drink it anye
where he wighed (R88), . Captain Flynn then caused Robinson to be arrested.
For details as to this opilode, see holding of Board of Review in CM ETO
13269, Robinson, wherein the record of the soparato trial of that soldler
was held legally sufficient), Robinsan thereupon hopped into the trugk
(Moo 16 (R44)) where his weapon was,. Baecause he had previously threatened
to shoot the officers, Captain Flynn ordersd him out of the truck without
his weapons At this time the remainder of the company were in the vieinity,
with their trueks (R15)s Robinson refused to obey the order and announced
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Sthat he was goinv to shoot any mothor-rucker that a.ttemptod to take
him out of the truck” (R16)s ' The captain then obtained three '
military police (R18, 43, 51) who removed Robinson from trusk No. :
18 and took him to their jeep (R17, 44, 51)s Winstead, in vioclatien
"of his urrest (see supra), and Hicks were beside the trucks near Nos °
16 (R17)s . When Robinson was taken from the. truoc. 'Iiokl yelled to

tna group of sbout 30 men by the truckss '

*to get out of this mother-fuc&ing chiekon
shit outfit, and they shouldn't take
orders from this mother-fuocking ohioken-
shit officer (R61«52).

While Robinson was being conduoted to the ;jeap, both Winstead and . .
Hicks yelhd to tho other men

"Don't pay no-attention to his orders®
and "Let's all thirtyeeizht of us get

. out o? this motherefucking outfit and
go to the stockads® (R17, 25)e :

Eajh specifically urged the “other thirty~eight® members
of the groups Tt . . _ .

: Mcome on, let's n11 get out of this mothere
‘ fucking company® (R25)

Hicks said he was going to the stockade with Robinsen o.nd uked Captain
Flyan if he would take him. Hicks y‘elled, .

P . "ihat kind of a mother-fuvkin*, chickens
_ f : ~ ghit outfit this was, that the men should
e T ie o te.ke7 rders from any chicken-shit officers,
T and he had been overseas 25 monthe, whereas
= S the officer, referring to Captain Flymn,
had been only’ over two months™ (R52).

"The orficer then directly ordered both Winstes.d end Hicks to get back
into théir truck (R17, 25) They Tefused to comply, saying,

"le don't want to stay in this mothers
fucking outfit, We want to get out of
it We're not going to atay heree We .
want to get to the stockade" (R17):

The captain then ordered Winstead and Hicks to the steckads. As they

were being conducted to the jeep where Robinson sat, they insisted in
loud voices that they would rather po :ln the stockade than in this

ol @
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hicken;ahit outfit", They were taken to the ntockado with
Robinson md there con.tined (r27, 36-37, 44, 58).

K While Winstead and Illoks were yening. a nurber of the
group. including Webd (the ringleader), Smith, Jenes, Shered,
Thamas, and Sewsll, congregated near trusk Noe. 18 (R17, 25, 37,
43«44, 54)y There were batween 20 (B48) and 30 (R62) menm. .
Scme of them threw their bags off the trucks and many dimo\mtod
therefrom (R62). - Some of accused saids

"1 the M,P.'s took Robinucm.'wo
sre all going to go"s  They,
"weren't golng %o stay with a
mother=fucking outfit, and it
was no damed good® (RM).

: comnotion and nilli.ng about by the men continued when the jeep
departed with the three arrested soldiers, Webb in a loud voice.
exherted the other men ts . . : '

' : fget out of this motherefucking
utfit, they didn't want to work
or this mother~fucking ne goed
‘Bartarad”, sod "Let's all go to the
pother-fuoking stockade® ?Rl? )"where
we will get better treatment" (xss).

Bome of the men protested loudly to Captain Flynn that if one man-
was going to the stockade, they were all going, Some men attempted
to dismount frem the trucks and others pulled them back into them
(R44w46)s Everyone in the entire group took up the ory te "get out

- of this mother«fucking, chickenshit cutfit™ (R52)e At least Webb, -
Smith, Jones snd Thomas made the remarky "Let's all 38 of us get out
of thil mothor-fuoking outfit and go te the stockado" (R47). '

Captain Flyon at thil point gave a direot ordor %o the group .

of men which inoluded Webb, Smith, Jones, Shered, Thomas and Sewell,
to get into their own truckse. They refused, saying they "were nob
going to get into sny mothersfusking vehicle®™ but were going 46 leave
the outfit and wished to go tp the stockads (R17, 26, 53)s He then

. ordered the men taken to the atockade to awailt trial by courtemartial,
and, to implement’ this; ordered them first to go to the sidewalk, them
into truok Noe 13, which was near the commotion and finally into mother

- vehicle: All of these orders they also refused 4o obey:; Accordingly
he instrugted the driver of truck Nos 13 to meet him, with the ree ,
oaloitrant soldiers, in a few minutes at the Traffie Control Polnt &

-8 e,
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few hundred yards away, whence they could be taken to the stookade
(r18, 26, 46, 53)s During this time, all six of acocused Webb,
Smith, Jones, Shered, Thomas, and Sewsll made insulting remarks
to the captain and absolutely-refused his direet orders (R26).
Captain Flynn and Staff Sergeant Joseph A, Waltman, cne of the
military polise, proceedsd to the desigmated meeting point snd
after walting there about 20 minutes returned te the scnvoy.
The order to board truck No, 13 had not been obeyed, but the six
mentiened ascused and the other members of the greup were some
2550 yards back, at about the middle of the oclumn, where they .
had all their personal equipment in the road, blocking the path
of the trucks (R18, 42, 45, 124), ' The officer sgain ordered the
men to get into truck Noe 18 but they refuseds When he ordered
them to place their equipment on the sidewslk, they also refused.
loudly proolaiming that they . )
»
"woren't going to put their mothere
fuckiug equipment on any truck or on the
sidewalk™ and were ®golng to put it any
place they pleased whenever they pleased®
(R12); and "No goddarmed white fuoking
Captain is going to tell us to move any
baggages You move the bagzage yourself
if you want to" (345). S

This last answer was given by all six of the mentioned acoused (r4B).
There was & gensral state of confusion and many profane and obscene
?xol;.mationa were direoted at the oompany s.nd its comanding officer
R40) .

At this point Captain Flynn became apprehensivo about tho
situation and directed Lieutenant Gooding and the truck drivers to -
prepare to move out of the areas He again ordered the men to ree .
move thelr equipment from the road and they sgain refused (R18),

Just as the captain was about to order the movement to
comnence, acoused Rossie Johnson,Jdr., (admittedly) fired a shot from
his M=l rifls from one of the trucks about twe trucks ahead of the
Captain (R18419, 125)., He surrendered several clips of amiumition
and the captain ordersd him to board snother truck and remain there
until ordered eff, except for calls of nature (R19, 41)s The
officer then proceeded in the jeep with Waitman to the recalcitrant:
group, which included the six mentioned soceused, whom he once again
ordered to plsoe their equipment on the sidewalk to be pioked upe
Ha was again met with a refusal aceompanied by remsrks by several
won that they would get on the truck any time they winhed and nod
‘Just beoause ‘he- ordered them (219-20)

RESTRICTED


http:reoalcitra.nt

RESTRICTED
- (10)

_ As the vehioles in the comvoy were pulling out, eigh% ef
the men surrounded the jJeep in which Ceptain Flynn and Waitman
were sitting and for between 20 and 50 minutes threatened and ine
_sulted the captain with vile language and sassaulted him (R20-21,
"40, 45=46, 1250126)., Six of the men in this group were Webb,
Smith, Jones, Sherod, Thomas, snd Sewsll all of whom were. using
insulting and profane langusge (R124, 128-127)., = Smith, who was
the mos$ violent, oontinually threatened toc shoot the officer,
~ whom he addresssd as a "no pood son of a bitch". grebbed hin by
the shirt or jacket, piocked him up from his seat, and punched him
 several times sbove the heart and on the arm. Jones, who soughb
to calm Smith and pullad him away, punched the captain with his finger
or hand and told him he agreed with Smith that the captain was a “ne
good mothersfucking bastard” (R20-22, 28«27, 40} 45=48), Webb )
cocked his rifle (R20), placed it in Waitman's stomach md told him te
®2z0 for" his pistol <that he wished to kill him, eddressing him as a
"wyhite son of a bitoh" (345). The other men around the jeep n.lu
told the oaptain he was "no motherw ucking good" and made ether::
ﬂ.olent and 2ilthy remarks (R20, 48),

" After nbon‘b 20 or ‘O Minutu ’ ‘when the men geemed somewhat
quieter. Captain Flynn told chem he would send a truck to the stookade
and that if they would not go in this manner, he would be obligzed $e
seoure a military police detachment to transport them. They etdted
they would get on the truck (K21). The captain and sergeant then
started in the jeep for the convoy and forced their way out of the
orowde When they had proceeded sbout 25 yerds, two shots were fired
over or beside the jesp", TWebb was seen to fire a shot. The
officer speeded up, us between 15 and 30 shots were fired at them.
Waitman returned the fire and himself received a wound in the head
vhioh regidred hospitaliszation (R21, 45=483 Pros, Exs l)s The
captain therewith returned to the areoa of the disturbance with about
40 seourity guards, who there appreherided eight men who included
Webb, Smith, Jomes, Shered, Thomas and Sewell (R21e22),

Voluntary sworn pretrial statements Hy:—.Wobb,md Shered, dated
- respeoctively 4 and 6 May 1945, wsre sdnitted - in evidense, %o be
oonsidered nolely arainst their rospoctive‘nnknn (156o573 Pros.
Exsa. 2. 3). - .

_Wehb 'g sts.tomont was a follewsas

*Bometime in April I and 38 other men were
. transferred into the 4016 Q. Tr. Ce,
- From the first night we have never been
sble to get along with our Commanding
., Officer, Captain Flynn. Everytime he .
"~ oould, he would take advantege of us., He
wouldn't let us ask him any questions in
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rogard to being able to get our slesp

~ and food that we were eatings When

-we ask him about these things he would
say "1 am the boss.and I give the ordors.
So we 39 new men deolded to get together
and get ocut ef his company, 80 we asked
for a transfer but hs would not give us
a transfers, On the night ef 28 April
1945, when wo saw the M,P.'s take Robinson,
Hicks and Winstead to the stockade, we
decided that we had taken enough of thias
treatment and .uld go to the stockade
rather than teke his unreasonss le orderse
Captain Flyn then told us that he would
have truck #13 take us to the steckade
but we, the eight men, decided that we
were through with the Company and through
taking his orders, so we wouldn't get into
truck #13. When we wouldn't get inte
truck #18 the Captain told us to get inte
another truck at the end of the convoy.
The reason that we wouldn't get into this
truck was because we couldn't decide if
we wanted to go to the ateckade or just
what we wanted to do. After the convoy
left, the Captain and a soldier was

" sitting in a Jeep soms of the men walk
over to the jdep and were talking to the
Captein. I walked up a little later and -
heard Smith télling the Captain that he
wasn't treating us right and that he wam't
& good officer and he wanted to go to the
Stookads and get out of his company. All
this time he was poking him, After a
few minutes the Captain and. the white soldier
dréve swaye {They had gone about 25 yards
when I heard gfome shots. I don't know whe
fired the she§s, After the shooting Jones
mmd myself wejt to find the WP, H3, We were
unable to find the M.P. H3. 80 we were returne
ing to the pldce where we left the ether six
nen when we wére arrested by some soldiers
md taken to the Btockade' (Przze Exq 2).

shmd'a ‘statement was as t‘onun _
PSometime in April 1945. I waz transferred

from 3882 Q.M Tre. Co. to 4016 Q.II. Tre '
Ces¢ Tith me were sbout 38 other men who
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were alsc transferred to 4016, From
the first day we did not get along
with Captain Flynn our new Co,Commanders
We could not get along with him because
he hollered snd shoutin at us often, He

i did not treat us as he did his old men.
When we got to Heilbronn, Robinson was
arrested and as he was put in the jeep to
the stockade Hicks or Winstead said, 'Since
they are taking Robinson, lets go along with
him to the stookade, Now is the time to
got out of this mother fucking outfitl At
this the Capt., said that the men that wanted
to transfer and go to the MPs, should put
their things on truck #13 and I'll take you
to the M,P's station. About eight or nine of
of us decided that we would not put our things
‘on this truck as we were undecided as to wheth.r

. we wanted to go to the MP's station or not.

About this time Johnson fired his M-l from
where he was sitting in his trucke When the
Captein returned he asked why we wure not on
truck #13 and we said we had not decided what we
wanted to do, The Capt, then told us to put
our things on the last truck if we had made
up our mind and he would take us to the L,Pls.
We did not put our things on this last truck
as we did not know if the Capt. would take us
to the M.P's or back to the company and we
did not want to go to the Co, This is all
I can remember" (Pros. Ex. I).

8¢ BSpecification S, Charge III: At about 0830 hours the
following day, 50 April, near Heilbronn, Germany, Captain Flynn discovered
accused, Johnson on the street talking to members of the company and asked
him what he was doing there, in view of the captain's order to stay on the
truek the preceding night (see supra). He replied that he was not under
arrest and would not "get on any truok" (R22). Captain Flynn then ordered him
to"get back to thattruck®,  Johnson refused on the ground that he was
not under arrest, so the captain told him he was under arrest now and
again orderéd him to get on the truck, but he persisted in his refusal (R23).

5. [Evidence for the defense is, in pertinent summary, as follows:

After their rights were explained to them (R61-62, 71-73), each
of aocused Winstead, Hicks, Jones, Thomas, Sewell, and Johnson elected ‘
to be sworn as & witness in his own behalf; and each of accused Webb and Smith
elected to make an unsworn statement; and accused Sherod elected to remain
silent (R62, 73-T4,121), ¢

.12 =
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Winstead deniédithat he received orders from Captain Flynn
to report irmediately to the first platoon or to the company area
(28 April) (R82, 6B)or to remain on his truck; that he made profane
or abusive remarks to that offlcer; that he gald anything or heard
Hioks say anything (R63-64)3 or that there was sany commotion or
disturbance (29 April) (RS7, 65).

‘ Hioks deniedsthat he 'received an order to remain on his truek
(R76)3 that ho heard an order to all the men to get back on their
trucksj that he said anything to Winstead or saw him or that he .
suzgested that all 38 men get out of the outfit or go to the stockadse
(R76, 79-80)3 that he made abusive ramarks (R79)p or that he had in
" mind oreating a mutiny or riot (R83). He admitteds he heard some
men say "Damn the captain®™ (R82), and he did not like the way the .
captain was treating him (R83). He stated that he obeyed the captain's
order to get on the truck but when the eaptain.told him to hop down if
he wished a transfer, he did so and said he was ready for a transfer,
shen the eaptain arrested him (R75, 77). The captain did not like
the new men and exapgerated thelr reuarks and condust to bulld up a
oase of mutiny against them, an idea he conceived after they wers oonwe
fined, He 414 not treat them fairly (R76, £i, 54)s Witness walked
to the jeep from the truck without ocirculating (R80). =

Jones deniedsthat he was present when Robinson was takem te
the jeep (RI13), having returned only after the commotion had
commenced (R1l4); that he received an order from the captain to get
on a sertain truoks that he struck or raised his hands on the
saptain (R118); that he saw Webb with his rifle in Waitman's stemash
(R118)3 that he heard any oursing or abusive remarks against the
oaptain, or other than grumbling (R116, 119); or that he fired any |,
shots (R116), When Smith pointed his finger in the eaptain's face,
witness pulled him off and warned him that it might be insudbordinate
(R114)s  Smith told the captain "it was no geod the way he was
treating us" and asked why they had "to go through all this to get
& trahsfer”, but he did not curse or threaten to shoot the saptain
(R117). The captain said he would leave a truck at the resr of the
colgmn to piek up the men, and witness hollered for the truck as it
pulled out but to no avail (R115). He heard some shooting (R118),

' Thomas deniedi that he was present when Robinson was

removed from the truck (R109, 112); that he said anything te Oaptain
Flynn (R110) er approached him when in the jeep (R111); or that he
I(xoard)o.ny loud. talking around the Jeep Jjust prior to its departure
R112 . N .

; Sewall Jdenleds that he saw a commotion around.the eaptain's
Jeep (R9T); that he wenk tlose to its that he sald anything te .
anyone (R95, 97)3 that he saw groups of men or heard suggzestloas teo
got out ~f the ocompany (R97); or that he was gullty of any oconduct

- 13
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%o warrant his arrest (R99). He obeyed-the captain's order te
got dack on his trusk (R95-96). He failed to aceompany the
oconvoy when it left because he was locking for his wn- bag
and did not know the eouvoy was loaving (198).

. Johnum tntified Le was present when Robimon was

" arrested Dut denied he saw any members of the sampany in groups

. sround the sonvoy (R89), He stated that his rifle was
acoideatily fired, as he had informed the eaptain (R87)s Waen
the captain ordsred him on to the truck (29 April) he did no®
mention srrest (R88). He sdmitteds he heard noise (R89), he
_heard men -cursing the company and the captain and heard a wggntien
that they get out of the "motherefucking company®™ (R90), md that

. they wanted a transfer (R92)., He obsyed the uptnin's only order of
30 April to got on the trusk (Raa-oo). _

Webb, in his unsworn statement, said that the Crimiul
Investigation Division sgedt who took his pretrial statememt
assured hinm that if it were used in court, the agent would let tho
sourt know Webb could not speak for uny of the ethnt msn. The -
agent did not do this (3121).

L . Smith, in his unsworn statement, admitted that he went to tho

~ eaptain's jeop and argued with him about a transfer, told the captain,
without profanity, he was no good and becane exoited. Jones told
Saith to salm down and get his finger out of the captain's face and
pulled 8mith sway frem the Jjeep,  He oh.uod 1 trnck to motmt :lt, without
sucoesss  He heard shots (mzz). - ‘ _

L B. a. The granting of the defense notien ror severence ¢of trial
,u %o acoused Robinson on the ground that as he was ckargzed only with
willfull disobedience of an order by Captain Flynn and that trial with
the 11 men mooused of mutiny and insubordination would be highly pree
Judicial to his rights (R5~8) was proper, in the exercise of the .

. eourt's sound diseretion (efj (i ETO 3147, Gayles st al, and autherities
therein cited)s 4s sbove indieated, Robinson was tried & few days
ol ter the trial herein and eonvicted of willfull dischedience and exe
oiting a mutiny, sentenced o dishonorable discharge, total forfeitures
and 1life imprisenment and the record of trial was finally held legally
lurtioiont to suppors tho rindingt and untsnco (' mo 13269. Robinson).

: . b, "The dours denied a dotenu motion to strike out cho.rgo
II and its spesifications on the ground that a series of offenses which
constitutes substantially one offense should not be made the basis of
uuuplo orarzas (MCH, 1928, par.27, p.l17) (R6-7) The spesifications
sl alhgt beginning a mutiny (8pecs 1) and joining in a
'nut Spec. 3)« Thoso of Charge II allege behaving in aninsubord =
: huto mamnep by the ssme sacuzed to their commanding officer. - The

wld e
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overt aots of insubordination alleged in the speoifications of éh;rgo

II are also alleged in those of Charje I. Although the offenses

allezed in the two groups of specifications ars similar they are none

the less separats and distinot (Winthop's Hilitary Lew aud Precedents (Roe
print, 1920), ppe578+5793 CM ETO 1920, Hortons CM ETO 18840, MoCoy)e.
¥oreover, one transaction may appropriately be made the basis for
- gharging twe or more offenses when doubt exists as to the facts or law
(MCM, 1928, par.27, pel7?)s Common prudence diotates the practice-

"yhere the legzal character of the act of acoused -
eannot be procisely kuown or defined till
doveloped by the proof® (Winthrop's iilitary
Law and Precedents (Reprint, 1930) peld3).

Lagtly, the denying of the motion was a matter within the sound
disorotien of the ocowrt and we cannot say it was arbitrary here. - The
motion was properly denied (Cid ETO 895, Davis et «1 3 BR(ET0)59; OM
ET0 4570, Hawkinss M ETO 5155, Carrell and D'Elia)e '

.- 8. Tostimony ss o prior mutineus conduct in the oompa;.ny
was revelent and admissible (Ci ETO 13269, Hobinaon). ‘

T« Specifications 1 and 8, Charge III (Willful dieocbedience,

Winstegd and Jormson)s  Ihe evidenoe establishes that at tho dates
" and places alleged, eash mcoused refused to obey direet orders by
Captain Flynn, their comnanding officer, assllegeds The willfullness

of their discbedience was demonstrated by ¥Winstead's insolent and
- defisnt language to his superior officer and by Johnson's insistence
hé was not under arrest and the persistence of his rofusal, The sourt
found, however, that Johnson was guilty only of a failure to obey the
order, a lesser included offense of that slleged and established (of:
CM ETQ 5362, Shackleford)s The record fully supports the findingzs of
guilty of thre Charge and these specifiBations with the substitution
noted as to Johnson(Ci{i ETO 3078, Bonds et aly CU ETO 3147, Gayles et aly
€M ETO 13289, Robinson)s = = _ .

8+ s+ Specifiocations 1; 2, 3, Charge I+ Aococused W nstead and
Hicks are charged with jointly beginning a mutiny by (1) concertedly
refusing %o obey the lawful order of Captain Flynn, thelr Commanding
Offiser, to get into desipgnated trucks, (2) urging members of their
company concertedly to refuse to obey such orders, (3) causing said
mexbers concertedly to disrezard and defy such orders, and (43 making
insulting and abusive remarks to Captain Flynn, with intent to usurp, -
z;bvsrt,)md override for the time being, lawful military suthority

pess 1)e . : L

Aosused Webd, Smith, Jones, Shered, Thomas, and Sewell are
charged with jointly joining in an existent mutiny in their company .
against tl.0 Yl=wful nilitary authority of Captain Flynn, theiriGommanding
Officer and, with intent te subvert and override such military authority

’
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for the time being, (1) refusing to obey his lewful orders to get
into designated trucks, (2) making insulting and abusive remarks

‘:o him, (3] striking him and (4) shooting Sergemt Waitman in the head
SP'O.Z). .

Agoused Johnson is chargod with Joining this existent mutiny
in his company and, with the same intent as alleged in Spesification 2,
firing e shot from his M-l rifle in the presence of members thereof
assembled in the irmediate street area (Spec.3).

Artiole of War 66 provides in pertinent part:

"Any person subject to military law who * % *
begins, * * * or joins in any mutiny » * =

- in any campany, * * * or other command shall
suffer death or such other punis}unant a8 A
court-martisl may direct®,

The Manual for Court-lu'tial provides:

"Mutiny imports collective insubordination and
necessarily includes some combination of two
or more peraons in resisting lawful military
authority.

s % 8 \

The concert of insubordination contemplated in

- mutiny * * * need not be preconceived nor is it¢
necessary that the ast of insubordination be
aotive or violent, It may consist simply in
& persistent and concerted refusal or ommission
to obey orders, or to do duty, with an insubordinate
intent,

* % %

The intent which distinguishes mutiny * » & ig

the intent to resist lawful authority in combime
ation with others. The intent to oreate a mutiny

* * # may be declared in words, or, as in all other
ases, it may be inferred from acts done or from
surrounding eiroumstances. A single individual

may harbor an intent to oreate a mutiny and mgy commit
some overt aot tending to create a mutiny * * * and so

be guilty of an attempt to oreate a mutiny * * = alike

whether he was joined by others or not, or whother a

 mutiny * e astually followed or not,

) * "'
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There can be no astual mutiny & * * until there
has been an overt aot of insubordination joined
in by two or more persons. Therefore no person
oan be found gullty of beginning or jolning in

a nutiny unless an overt agt of mutiny is proved.

& person 1s not guilty of begianing & mutiny unless
he ia the first, or mmong the first, to commif an
overt act of mutiny; and a person oan noet Join in
& mutiny without joining ir some overt aot. Mence
prosence of the accused at tho scene of nmutiny is
negessary in thess two oases™ (MM, 1928, par.l35,
PPe 150-151)0

Winthrop thus defines mutiny and the offenses of beginmning and
Joining in a mutiny:

® It may, it is believed, properly be defined as con-
sisting in an unlawful oppositiocn or resistance to,

_ or defiance of superior military authority, with a
deliberate purposs to usurp, subvert, or override
the same, or to eject with authority from office,

\
£ 5 @

it has been erpressly held that sun intention to overthrow
for the time at least the lawful authority of the master is
an essential element of the crime, that simple violence
against the officer, without proof of intemnt to override

his authority, 1s not sufficient to constitute revolt or
mutiny, thet mers discbediense of orders, umaccaupanied by
such intent, does not amount to mutiny, snd that insolent
langusge or disorderly behavior is per ss lnsufficlent to
establich 1it,.

« % #

The intent may be openly declared in words, or it may be
implied from the act or mots done, -~ as, for example,

from the actual subversion or suppression of the superior
suthority, from an assumption of the command whioh belongs
to the superior, a rescue or atteampt to rescue a prisoner,
a_stacking of arms and refusal to march or do duty, a taking
up arms and assuming a menacing attitude, &ej or it may be
gathered frem a variety of ciroumstances no one of which
.perhaps would of itself alone have justified the inference,
But the faot of cambination « that the opposition or resist-
ance is the proceeding of a number of individuals seting te-
gother appareatly with a common purpose - 1is, though not
sonclusive, the most signifiesnt, and most usual cridoneo
of the existence of the intent 1n question.

- 17 -
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While the intent indicated is essential to the

offense, the same is not completed unless the
opposition or resistance be manifested by some

‘overt ast or acts, or specifioc gemduot. Mere int-

ention however deliberate and fixed, er eonspiraey
howsver unaziwous, will fail to censtitute mutiny. .
Words alone, unsscompanied by sots, will net suffice.

k% ®

The oppoaition or resistance need not be astive or
violent, It thus may oonsist simply in a persistent
refusal or omission, (with the intent above lpeoiﬁ.od),
%0 obey orders or do duty .

o I B

To sonstitute mutiny it is not necessary that there should
be a eonecert of several personss a single individual may
entertain the intent and ccmmit, or in the words of the
Article, 'begin', an ast of mutiny. As already indioated, ‘
however, a cambination is usual and indesd almost invariable;
the gauses whicvih actuate mutiny being commonly matters of :
Joint grievance or complaint with & greater or less number
of persons. The goncert, where it exists, need not neeoess~
arily be preconsert; but, as mutinies naturally grown out

of previous consultations and conspirings, it will goncrany
be such,

2 s's

'Who begins, exoites, sauses, or joins in, sny mutiny®,ks.
Samusl distinguishes in general terms the twe elasses of
persons contenplated by the Article as those who lead and
those who fellow, And the simplest view te tiuke of the

words quoted is, to treat begin, exsite and cause as differsat

. nsmes for the same thing, To wit the offence of the offiser

"or soldier who eriginates or is instrumental in erigimsting
- » mubiny, and join in as referring especially to the offence

of one who partiocipates in a mutiny when once insugurated,

R

‘dJoining in a muny is the offence of one who takes part

in & mutiny st any stage of its progress, whether he engages
in sstively execsuting its purposes, or, being present,
stinulates snd enscourages those who doe The Jolning in

«l8 »
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a mutiny counstitutes a conspiracy-and the
dootrines of the ocommon law thus become

spplicable te the status - vis, that all the
partiocipators are prineipals and each is alike
guilty of the offence; that the aet or declare

ation of anyone in pursusnse of the eommon design

is the act or declaration of every other, and that,
the commen design being establishedi, all things done
¢t promote it are admissable in evidence against each
individual goneerned,

Hone of the offeneces is ocmplete unless mutiny actually
ocsurs. The Article, in ‘designating as offences the
beginning, &0., and joining in, & mutiny, evidently
oontemplates that a mutiny shall have been consumated.
A mutiny complets in law must actually have existed te

 suthorize the bringing to trial of an accused for an
offence of this olass” (Winthrop's Military Law and
Precedents ( Reprint, 1920), pp. 578=583).

8+ . The evidence shows that from 12 April 1946, vhen accused first

came to Captain Flynn's company, they unre nonsooperative and recalcitrant.

He ascordingly used stermer langusge and, nc doubt, meithods in dealing with
them than in dealing with old members of the companye. This the men resented
and evidently interpreted, rightly or wrongly, as unjust discrimination, With
this background, the events of 29 April are not difficult to understand (of, .
CM ETO 13269, Robinson). The arrest of Robinson followed by his forcible
renoval from the truck tc the military poliee jeep was the spark which Hicks
and Winstead fanned into the flame of a mutiny. This they did by together
refusing to return to their truck when told to do so by Captain Flymn, by
urging the 20 or 30 men who were nearby with the trucks not to take er pay
attention to his orders and to "get out of this mother~fucking compary”™ en masse,
and by addressing Captain Flynn as a "mother-fucking chiocken-shit" offisr., The
direot result of their ecnserted disobedience and exhortations was the ocon-
gregating of accused Webb (the ringleader), Smith, Jones, Shered, Thomas,
Sewell and others near the truck; the throwing of bags off the trucks and
dismounting therefromj the general confusion and "milling arcund™; the general
hue and ory of "L eth all get out of this mother-fucking, ohicken-shit outfit™;
and the ooneerted disocbedience by the named accused of Captain Flynn's orders
to mount their trucks, The intent of Hleks and Winstead to overthrow and
everride their commanding offieer's lawful military authority, in cembinatien
with other members of their company, is manifest from their eocncerted overt
acts of insubordination which were among the firat acts of mutiny to occour -
their own conecerted disobedience and mutinous exhortations to their fellows -
to follow their exampls in disobeying the captain and to get out of the company.,
Hore began the mutiny, The evidence fully supports the findings that Hiocks
and Winstead began a mutiny as alleged (Specification 1, Charge I ) (CM ETO
3147, Gayles et alj Ci ETO 3803, Gaddis et alj of: CM ETO 3928, Davis; CM EIO
13269, Robinson; Compare_ Ogletree's harangus to excited, sugered colored .
_ soldiers in CM ETO 895, Davis et al, 3 BR (ETO) 69, 103,110, with the exhort-

ations of Hicks and Winstead). The possible existence of other contributing
causes of the mutiny is no defense (CM ETO 13269, Robinson).

P."?'Sl”'?TCTEu
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b. Kindled by Hicks and Winstead and further aroused by their

arrest and removal in the jsep with Robinson, and by Webb's continuation |

of the two moldiers' mutinous suggestions, the mutiny thus begun, was joined
in by the whole group. Aeoused Smith, Jones, Shered, Thomas and Sewell,
together with Webb congregated near the trucks, refussd to obey Captain
Flynn's lawful order tomount their trucks, took up the wry to get out of

the sompany and ga to the stockade, made insulting and abusive remarks to the
esptain, and refused to move their equipment (which they had taken from the
trucks) so as to permit the trucks to passe Acoused Johnson fired a shot )
from his rifle while in arrest in a nearby trusk at the height-of the confusien,
As the convoy pulled cut, all six of the named ascused surrounded their Homme
anding officer's jeep and for 20 to 30 minukes threatened him and snsulted him
with vile language, Two of their number, Smith and Jones, even struck him,
and Webd, the ringleader, cocked his rifle and stuck it into Military Poliee
Sergeant Waitman's stomach,with a threat to kill him, When the captain wus
finally sble to get away from them in the jeep, 15 to 37 shots were fired
from ascused's group, one by Webb, and one of whioh wounded Waitman in the
head, .That the six acoused possessed the required inteat is beyend dispute
and they elearly joinad in overt acts of mutiny which temporarily cverthrew
and nullified Captain Flynn's authority, Their defiance of his authority
sould hardly have been more complete, It was aggravated by their threats and
their astusl sndangering of his life. The respomibility of «c:cused, all of
whom were participators, as prinoipals for the acts of Jomes, Smith and Webbd
and for the shooting of Waltman is beyond question (CMETO 804, Ozletres et al,
2 BR (ETO) 3373 CM ETO 1052 Geddies ‘et alj CX ETO 6764, Lilly et al).
Johnson's claim that his rifle was asccidemtly discharged just at a oritieal
point in the uprising as well as the various denials and explanations by the
other sccused were not required to be believed in whole or in part by the sowri .
(CK ETO 16655, Pagano)s The finding of guilty of the six named acocused and
Johrson of joining in a mutiny as slleged, are amply supported by the evidencs
(Specification 2, Charge I) (CM ETO 895, Davis et al 5 BR (ETO) 59; supra;’

CM ETO 1053, Geddies et al; CM ETO 3147, Gayles et al). . .

8¢ Bpegifieations 1,2, Charge IIs

‘ The evidence above discussed proves that Winstead and Hicks ooncertedly
behaved in an insubordinate manner toward Captain Flynn in violatien of Artiole
of War 86 by (1) refusing to obey his lawful order to get into sertain trucks,
(2) using insulting language to him and calling him opprobrious names, and (3)
urging other msmbers of the company to refuse to obey his lawful orders (Spec.
1). The evidence shows that mccused Webb, Smith, Jounes, Shered, Thomas,and
Sewsll also oonoertedly behaved in an insubordinate manner toward the captain
in violation of Article of War 98, by (1) refusing to get into the trucks as

. lawfully orderdd by him, (2) using insulting language to him and calling him
opprobricus names, (3) striking him on his body (by Smith and Jones), and
(43 urging other members of the campany to refuse to obey his lawful orders,
The findings of guiltyaf the eight named scoused of the insubordinate sondust

" alleged is fully supported by the record (Winthrop's Military Law and Preoe=
dents (Reprint, 1920), pp. 578+6793 CM ETO 1920, llorton; CM ETO 16840, MoCoy).

9o The charge shaet shows the following with respect to the several
sscuseds . '

w20 e
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NAME AGE _ PLACE OF INDUCTION - DATE OF INDUCTION
Winstead 28 5/12 . Indisnspolis,Indiana £1 December 1942
Hicks 23 2/3 Detroit, Michigan £1 December 1842
Webb 22 1%12 Hew York City,New York 16 January 1943
Smith 21 9/12 Los Angeles,California 1 July 1943
Jones 2A» Eow Rochelle,New Yorks 21 June 1943
Shered 21 8/12 Huntington,West Virginia 25 April 1943
Thomas 22 3/12 Fort Sam Houston,Texas 1 March 1943
Sewell 27 1/4 Fort Thomas,Kentucky 22 January 1942
Johnson 26 5/8 Detroit, Michigan, 27 January 1944

* Az correoted by accused Jones at trial (R132), .
Each acocused was inducted to serve for the duration of the was plus six unthl.
X¥o prior aervice of -.ny of aocused is shown,

10, The court was legally constituted and had jurisdiction of the persons
and offenses, XNo errors injuriously gffoctins the substantial rights of any eof
aocused were committed during the trial, oard of Review is of the opinicn
that the record of trial is legally uu.tficion% to socused Winstead, Hicks, Webdb,
Smith, Jones, Shered, and Sewell to supoort the findings of guilty and the
untonoos as oommuted and legally sufficient as to accused Thomas and Johnson

mppert the findings of guilty and the sentences,

11. The penalty for begianing a mutiny, for joining in a mutiny and in
time of war for willfull disobedience of the lawful eommand of a superior officer
13 death or such other punishment as the courtemartial may direct (AW 66,64).
Confinement in a penitentiary is muthorised upon conviotion ef beginning a nutingy
and of joining in & mutiny by Artiele of War 42, The designation ef the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of occnfinemsnt is
tuthorind (Cir.229, WD, 8 June 1944, sec.II, pars, lb (¢), ).

W m ,L Mgo Advoeate

zé 5; U u&‘/‘ ”/ ;f/ Mzc Advooate
7

(DETACHED SERVICE) = Judge Advooate
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" 1st Ind. o L
War Department, Branch Office of “The Jud e Advo_cate Genoral with
the European Theater. . . 3 DEC1945 =~ TO: Commanding
General, Theater Service Forces, European Theater, APO 887, U.,S. - !
. Amyo R o ’ o e o R ' R

j o »

1. In the i‘ore oing case of Privates L.ALCOLM THOMAS (38455218), ;
ROSSIE JOHNSGN, JR. E636899638), both of 4016th Quartermaster Truck -
Coera.ny, attention is invited to 'the forogoing holding by the Board
of Review that the record of trial is legally sufficient as to such

. .accused to support the findings of guilty and the sentences, which.
holding is hereby approveds Under the provisiens of Article of War
: 50—, you now have authority to order executlon of the sentenceso

2, Thé period of conflnement included in accuseds' sentences is, B

~ excessive when judged by the standards adopted by court-martial ;
_authorities in similar cases, A review of the ‘cgses arising in this ‘
' theater will show that the spproved sentences have ranged from five .
_-to 25 years, I recommend a substantial rsduction in the perlod of
.conflnement of each accused. - -
VRN
"3, The pubhcatlon of the general court-martlal order and the I
- order of execution of the sentence may be done by you as the successor .
in command.to the chmnandlng General, Continental Advence Sectlon, . i
" Communichtions Zone, European Theater of Operations, and as the offioer
) commhndmg for the time bemg as provided by Article of. War 46, .

B . 4+ When copies of the published order. are fomrded to thia office,,
.. they should be accompanied by the foregoing holding and this indorsement..
..:.The file number of the record-in this office is CM ETO 17699,  For con=-

-..wenience of reference, please ‘place that number in brackets at the end

"fc B fic. MeNEIL, 5
/46’ Br‘gﬁﬁdl r;/General,United States Army, _
OASSI : t Judge Advocate C—ener -

1‘" . . B
2 .M»‘,;- -
I

(- u’to"acéuaed;' f l_rs sentence as comnmted ord Q(mo m :

( % uc \1945). N f ered Qxecutﬁdo 639’ v ‘ ’ B o
As to sccused: Iinstead sentenoe asccnmted ord xec Gcno .

. 26-Deo 1945)e . . . . ered e ““d- 641. USFET,

“( As to accused Wobb, mth Jones Shored and Smll sentencg ” te ;’
exceuted. GCMO 642, USFE‘I', 56 Dec i945). i | -2 28 comm d ordered,‘

_v_. 4’._ ,4-'. s e
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Branch Office of The Judge Advocate General

v _ with the
' European Theater
APO 887
BOARD OF REVIEW NO. 3~ - 97 OCT 1945
CM ETO 17705
"UNITED STATES )  STH INFANTRY DIVISION
) '
v, )  Trial by GCM, convened at Ingolstadt,

) Germany, 6 June 1945, Sentences
Private JAMES G. HEILIG ) . Dishonorable dischar ge, total forfeituras
(33642015), Company F, ) and confinement at hard labor for life,
39th Infantry ) Us S. Penitentiary, Lewisburg, Pennsylvania.

\
HOLDING by BOARD OF REVIEW NO, &
SLEEPER, SHERMAN, and DEWEY, Judge Advocates

1. Thé record of trial in the case of the soldier named above has
been examined by the Board of Review.

1

2o Accused was tried upon the following Charge and Specifications

CHARGE: Violation of the 92nd Article of War,

Bpecifications In that Private James G, Heilig, Company "F",
39th Infantry, did, at Grosskuhnau, Germsny, on or about
27 April 1945, foroibly and feloniously, against her will,
have carnal knowledge of Mrs, Helene Tyrra, a German
civilian residing in Grosskuhnau, Germany.

Ho pleaded not guilty and, three fourths of the members of the court present s
at the time the vote was taken concurring, was found guilty of the Specification
and the Charge. No evidence of previous convictions was introduceds. Threee -
fourths of the members of the court present at-the time the vote was taken
concurring, he was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowsances due or to become dué, and to be confined at

hard labor, at such place as the reviewing authority may direet, for the

term of his natural life. The reviewing authority approved the sentence,
‘designated the U, S. Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement, and forwarded the record of trial for action pursuant to Article

" - of War 503,

CONIiTEWFIAL T e,
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. 3e¢ The evidence for the prosecution showed that on the night of
27 April 1945, two shots were fired outside the residence of Anton Tyrra and
his wife, Helene, the prosecutrix, in Grosskuhnau, Germany., Anton went
outside to investigate, and accused pointed a rifle at him, then indicated
~ with a pistol that he should open the door. When Anton was unable to ocpea
the door with a heammer and pliers, accused fired & shot through a window,
Anton then broke a hole in same glass and orawled through it, and being still
unable to open the door, broke a panel out of it. Helene came running out
screaming "My husband, my husbend", and accused pointed his pistol at both
" of them R6m9,14wl5)e He then foreed Helene to kiss her husband, and advanced
end motioned that he wanted to kiss Helenee, Anton held his hands in the air-
and nodded in the affirmative, whereupon accused kissed both Helene and Anton
(R9,16=17)s Hoping to arouse sympathy in acoused, Helene and Anton got their
two children from their beds and showed them to accused, who had followed .
them with his pistol in his hands They also pleaded with accused not to shcot,

" When he showed no sympathy and motioned the children away, they returned the

children to bed and went out egein (R10,17). As Herr Reuter, a roomer, came
out of the house, accused fired at him and then ordered them all into the
house (R11,18)s Anton refused to enter and, when accused turned to Helene
for a moment, ran around a corner of the house to the village, nearly three
miles eway, and got four American mldiers (Rll)e Reuter also succeeded in
leaving (R23)e Helene testified that when her husband left, accused forced
her, with his pistol, into the room with her children, and motioned for her
to undress, which she did. When she was completely naked, he unbuttoned his
- trousers, and placed his penis in her vagina while they were standing in the
center of the room (R18~19), She stood with her feet together at first but
did not know if she kept them together. His penis "slipped in". He did not
have an emission (R25) After about two minutes he shoved her backwards to
& couch and made her sit downe He lay on the couch and made her pull his
trousers down by holding his pistol against her breast (R19). She testifieds

“Then, he motioned with his hands, he patted his thighs.- I
assumed this memnt that he wanted me to sit on it, his body
moved up and down" (R19)e .

She sat on him ad hie penis "went in by itself" (R18,21). After three or
four minutes he motioned for her to get up, put one of his hands behind her
head and "I had to put the penis into my mouth, This went on for 15 minutes
that I had to lick on it® (R19)s He did not have an emissbn and his penis remain-
ed erectat d 1 times (R21). She did not cooperate with him at any time,
the acts wers against her will, and she did not resist more because she was
afraid, especially of the pistol (R24)s Accused asked her in German to
sleep with him end she refused. She reached for her c¢lothes and had just
put a slip on when the door opened and an American soldier entered, He

left after some conversation, and she ran to another rooms, Accused followed
with is pistol in his hand and motioned for her to undress again. She
refused and he slapped her. Accusgd went outside in response to a call in ~

English, and s he ran away to her friends (R19). In her opinion accused was
drunk(R20)e : .

Sergeant 'Irving Q. F‘;ey testified that he came with four other soldiers
to the house at the summons of a civilian policeman, Accused came to the door

| | | o 177405
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A

and said there was no trouble and that, "I got the woman snowed aud I am just
trying to get a little and you boys-leave me alone”, The woman had been
crying and when she came to the soldiers, accused ordered her back in the
house at the point of his gun, then "covered" the soldiers and ordered them
to "beat it". They wont behind tie house and heard the women crying again,
and then devised a plan pursuant to which they called accused outside and
ona of the soldiers slipped up behind him and grabbed the pistol from him.
When a vehicle drove up with Anton ad several other soldiers in it, accused
"Mtook off shoubing, 'You can shcot m3 in the hack if you want to'". Accused
had "evidently.been driunking" (R25-27)., According to another of the soldiers
he was drunk (R29). _

4, After his rights o.s a ntness were explamed to him, accused elected-
to remain silent (R36).

For -the defense, evidence impeaching the testimony of prosecutrix was
given by the interpreter to the effect that in a pre-trial statement, she had
" stated that accused's penis was not erect during the second act, and that wien
she took his penis in her mouth, accused ceased to maintain pressure on her
- head when she ™did not want to any more™ (R29=30)¢

A medical officer testified that it was impossible for a man to
penetrate a woman's vagina while standing unless either the man or woman
inserted the penis. Even with cooperation it would be difficult, and the
relative heights of accused and prosecutrix would make it more difficults.
Also, if a woman sat on a limp penis, penetration would be impossible unless
either the man or woman inserted the penis, but pemetration without assistance
would be possible if the penis were erect. Extreme drunkenness would make
either of the acts still more difficult (R51-52).

A private of accused's company testified that at about 2115 hoz'n's on
27 April, accused was "pretty well dead drunk®™ on "high light", which was
‘"something like gas and benzine" (R32-33),

Accused's commandmg officer testified that accused's character was’
excellent and he was satisfactory as a soldier, while his first sergeant
testified that his character was "very efficient" and that he was a very good
soldier. Both witnesses desiredt have accused back with the unit (R34,35).

5. The testimony of prosecutrix showed that accused, at the time and
place alleged, had carnal knowledge of her without her consent, by putting her
 in fear of losing her life or suffering serious bodily injury, by threatening
her with a pistol. Her testimony relating to the indisoriminate shooting by
accused prior to the alleged rape is corrdborated by testimony of her husband.
American soldiers further corroborate her testimony by showing that accused :
threatened her with the pistol and expressed his intent to have carnal knowledge
of her, while she was crying and in apparent genuine fear of him, While there
is no direct corroboration of the fact of carnal knowledge, all of the circume
stances are corroborative of prosecutrix® testimony with referencse thereto,
snd her testimony is both reasonable and uncontradicted except: in minor respects.
If prosecutrix was placed in a state of submission through reasonable fear

[
't
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engendered by accused, his acts constituted rape. The evidence supports the
findings of guilty (CM ETO 3933, Ferguson et al; CM ETO 3740, Sanders et als
CMETO 10841, Utseys CM ETO 12472, Syacsure; CM ETO 14382, Jmos; CM BETO 15905,
Arias), .

. TWhile the evidence indicates a strong probability that accused
was drunk at the time of the acts, voluntary drunkenness alone does not
constitute an excuse for the commission of the crime of rape (CM ETO 9611,
Prairiechief; CM ETO 13476, Givens)e »

. '6. The charge sheet shows that accused is 21 years ten months of
ece and was inducted 25 Jume 1943 at Richmond, Virginias No prior service
is show.

-~
Ts The court was legally constituted and had jurisdiction of the person
and offense, No errors injuriously affecting the substantial rights of accused
were committed during the triale The Board of Review is of the opinion thd
the record of trial is 1ega.lly sufficient to wupport the flndlngs of guilty
and the sentence, - :

8. The penalty for rape is death or life imprisomment as the court-
martial may direct (AW 92), Confinement in a penitentiary is authorized
upon conviction of the crime of rape by Article of War 42 and sections 278 and
330, Federal Criminal Code (18 USCA 457,567)e The designation of U. S
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement is
proper (Cire229, WD, 8 June 1944,sec.II, pars. 1b (4),3b). -

.

<
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BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL

with the
European Theater XXXHDELNICODIGE
APO 887 .
BOARD OF REVIEW NO. 1
2 2 0CT 1945
CM ETO 17707
, UNITED STATES ) IX AIR FORCE SERVICE COMMAND
Ve ) ‘
Private ROBERT F. HAWKINS ) Trial by GCM, convened at"Erlarigen, Germany,
. (38242923), 2004th Ordnance ) 25 September 1945, Sentence: Dishonorable
Maintenance Company (AF), ) discharge, total forfeitures and confinement
42nd Air Depot Group } at hard labor for five years. Eastern Branch,
! : ) United States Disciplmary Barracks, Greenhaven,
) New York.

HOLDING by BOARD OF REVIEW NO. 1
STEVENS, CARROLL and O'HARA, Judge Advocates.

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review a.nd found legally sufficient to sup-
port the sentence. :

, 2. Specificatiens 2 and 3 of. ‘t.he Charge allege that accused assaulted
two German civilians with intent to do bodily harm by striking them with his
fist, The evidence showed no more than that, One of the persons assaulted

 (Buchner) testified that he-was not injured (R11) and there is no evidence
that-the other (Aberle) suffered any injuries (R9,R29;Pros.Ex.2). Under such
circumstances accused was guilty orly of a simple assault(6M ETO 8189, Ritts
and French). It follows that: the record is legally sufficient to suppert only
so much of the.findings of guilty of Spec:.f:.catlons 2 and 3 as involves a finde
ing that accused did, at.the time and place alleged, commit, an assault and bat=-
tery on the persons alleged in the manner alleged, in violatio icle of
War 96 and legally sufficient to ——tmmmnwﬁ—l}“gge%m ¢

sustain all other fmdings of guilty : o S
and the sentence. : : W Judge Advocate .
_AcPo 2-45/19W/cB0%8CO d > Judge Advocate
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Branch Office pf The Judge Advocate General

with the
European Theater
APO 887
BOARD OF REVIEW Nq. 5 g DEC 1945
CM ETO 17723
UNITED STATES ) DELTA BASE SECTION, COMMUNICATIONS
: ; Z0NE, EURCPEAN TER OF OPERATIONS
V. . ke . .
_ ) .
Private RALPH SEBALLOS ) Trial by GCM, convened at Marseille,
(20846956), Company X, g France, 6 August 1945, Sentence:
157th Infantry. Dishonorable discharge, total for-
, ' ) feitures and confinement at hard
) labor for life. United.States
) Penitentiary, Lewisburg, '

Pennsylvania,.

HOLDING by BOARD OF REVIEW No. §
HILL, JULIAN and BURNS, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Review and the Board
submits this, its holding, to the Assistant Judge Advocate

- General in charge of the Branch Office of The Judge Advocate
General with the European Theater,

2. Accused was tried upon the following Charge and
Specification: '

CHARGE: Violation of the 58th Article of War.

Specification: 1In that Private Ralph Seballos,
Company X, 157th Infantry, did, at or near
St. Victoret, France, on or about 16 January 1945, -
desert the service of the United States, and
did remain absent in desertion until he was
apprehended at Marseille, France, on or about
19 April 1945, .

He pleaded not guilty and, two-thirds of the members of the
court present at the time the vote was taken concurring,

17723
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was found guilty of the Charge and Specification., No '
evidence of previous convictions was introduced, All

of .the members of the court present at the time the vote

was taken concurring, he was sentenced to be.shot to death
with musketry, The reviewing authority, the Commanding
General, Delta Base Section, Communications Zone, European
Theater of Operations, approved the sentence and forwarded

the record of trial for action under Article of War 48 with

the recommendation that the sentence be commuted to dishonorable
discharge, tctal forfeitures and confinement at hard labor for
life, The confirming authority, the Commanding General,
United States Forces, European Theater of Cperations, confirmed
the sentence, but owing to special circumstances in £he case
and the recommendation of the reviewing authority, commuted it
to dishonorable discharge from the servicg, forfelture of all
pay and allowances due or to become due and confinement at hard
labor for the term of his natural life, désignated the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement and withheld the order directing execution of the
'sentence pursuant to Article of War 50%. '

Je It was stipulated, the accused expressly consenting
thereto, that his correct name is Ralph Seballos and that from
16 January 1945 he was a member of Company K, 157th Infantry
in the military service of the United States (R13). ©On 16
January 1945, accused was a prisoner in the Delta Base Section
stockade at St, Victoret, France (R10) on which date while
outside of the stockade. on a work detail he escaped (R1ll).
Accused wore nis dogtags and uniform after leaving the stockade,
according to a witness who was with him, and expressed his o
intention of turning himself in as he wanted "to get straightened
out" and return to scldiering (R12). On 18 April 1945 at about
0145, two military policemen on patrol in Marseille, France,
apprehended the accused in the company of two colored soldiers
and a French civilian (R14,15, 21). The civilian was carrying
a 60 pound sack of sugar and the accused, carrying a cocked

.45 pistol in his hand. and representing himself to be Staff
Sergeant Keller of the 507th Port Battalion, stated that he had
apprehended the civilian stealing sugar and was taking him to the
military police station (Ri5,16,22).  Several other civilians
appeared carrying sugar and all, including accused, were takeg
by the military police to the 6th Port sub-police station (R16).
Accused and the two colored soldiers were not detained by the

" military police (R16) but on the night of 19 April 1945 the
accused was apprehended at a dance at Marseille, France, by
the same military police patrol (R16). At this time the

accused stated that he was Private Lombarde® of the 45th Division

-2 - | 17723
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(R16). On both occasions when encountered by the military
police, accused was wearing G.I. overalls (R17).

After being duly warned of his rights, accused made a
sworn statement (Prox. Ex, '1) which he signed as Ralph
Lombardo (R24-25), The statement, received in evidence
without objection by defense related thet he had been "AWOL"
since January 1945, that he had been living in a bombed
buillding behind the 379th Port Battalion Area for about two
months; that he was in the act of hijacking a sack of sugar
from a Frenchman when the military police came up; and that -
on 19 April he was apprehended by the military police at a dance hall.

- On 30 Agril 1945 accused made a second sworn statement
(Pros, Ex, 2), after agein being duly warned of his rights, which
he signed with his true name (R27-29{. His statement was
received in evidence (R23) over.defense counsel's objection
that it contained inadmissible evidence of offenses committed
prior to the date of the offense charged (R29-31). In this
statement accused said that he had absented himself from his
organization in January, 1944, at Palermo, Sicily; that he was
thereafter apprehended and confined in a stockede for about
four months and was then returned to his unit at Venafro, Italy;
and that two weeks later he again went absent without leave and
after two or thiee months was arrested and returned to his unit

at Anzio,

: After several months he agaln absented himself without
leave, was apprehended in Naples, Italy, and sent to the
Peninsular Base Section Stockade and then to the Delta Base
Section in France, On the day of his arrival at the port of
Yarseille he agalh absented himself and caught a plane back to
Ttaly vhere he was apprehended and was returned to the Delta
Base Seetion stockade during the month of January 194%. After

about one week he escaped and dgringithatfperigg unti% apgrezigggg
he lived b tealineg clothes and rations from the port and s
A gon about 17 April 1945, while he was hijacking a

them to Frenchmen,
French civilian with a .45 sutomatic, he was stopped by militery
police to whom he explained that he was arresting the civilian for

stealing sugar and that he was Staff Sergeant Keller of the 507th
Port Battalion. On 19 April 1945 he was again arrested by the
military police (R33). : ‘

4, The accused, after his rights as a witness were fully

17723
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explained to him, elected to remain silent and no evidence was
introduced in his behalf (R35).

A S¢ It is clearly established by the evidence that accused
was absent without leave from about 16 January 1945 until he was
apprehended on 19 April 1945, a period of over three months,

This unexplained absence over the extended period shown, terminated
by apprehension, 1s sufficient in itself to sustain the findings
of guilty of desertion (CM ETO ;963, Nelson; CM ETO 17551, ‘

Yanofsky; CM ETO 17629, Guyette - The intent of accused to _
separate himself permanently from the military service is further

proved by his use of false names, his repeated absences, escapes

from confinement, and his thefts of clothing and rations, These

offenses were properly considered by the court for the purpose.of

determining the intent of accused to desert (CM ETO 29011)Childrez
® .

et alj CM 130239 Dig. Op. JAG, 1912-40, Sec,395 (7) p.20

e Thé'charge sheet shows that accused is 23 years of age,
end that he was mobilized with his National Guard unit at Yums,
Arizona on 16 September 1941, He had been in the National Guard

since 1938,

‘ "7« The court was legally constituted and had jurisdiction of
- the person and of the offense, No errors injuriously affecting
the substantial rights of the accnsed were committed during the
trial., The Board of Review is of the opinion that the record of
trial is legally sufficient to support the findings of gullty and

the sentence as commuted,

8. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58), Conflne-
ment in a penitentiary is authorized by Article of War 42, The
designation of the United States Penitentiary Lewfl.sbu:rglS Pennsyl-
vania, as the place of confinement is proper tCir.229, , 8 June

1944, sec 1I, pars.1b(4), 3b).

4. 17723
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1st Ind, ‘ /
War Department, Branch Office of The Judge Advocate General
with the European Theater, 8 DLl e TO: Commanding

General, United States Forces, European Theater (Mein),APO
757, U. é Army,

‘ l, In the case of Private RALPH SEBALLOCS: (20846956),
Company X, 157th Infantry, attention is invited to the
foregoing nolding by the Board of Review that the record

of trial 1s legally sufficient to support the findings of
guilty and the sentence as commuted, which holding is here~

by approved, Under the provisions of Article of War 50%, you
now have authority to order execution of the sentence,

' 2. When copies of the published order are foriarded to
this office, they should be accompanied by the foregoing
holding and this indorsement, The file number of the record
in this office is CM ETO 17723, For convenience of reference,
please place that number in brackets at the end of the order:

(CM ETO 17723).
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E.Ce McNEIL,
\JBrigadier General, Uni%ed 