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COMFINTHTIAL

(1)
'Branch Office of The Judge Advocate General
with the ;
European Theater PSS
APO 887 REGRADED ..ervc cass shre o

BOARD OF REVIEW NO, 2
CM ETO 12813

UNITED STATES
Ve
Private EIMER E, BLANKENSHIP

(35658587), Company A, 315th
Infantry ;

14 op> 1945.3“ AUBSORITY CF 7 A S
B‘{_.._../_?,4_4:',,61/\/_»9,4._1?_, <. M/c4<f<c

79TH INFANTRY DIVISION

TAEc, £xcc (N 2¢ W=y ot

Trial by GCM, convened at Faulx, Meurthe=-
et-Moselle, France, 15 February 1945,
Sentence: Dishonorable discharge,

total forfeitures, and confinement at
hard labor for life, Eastern Branch,
United States Disciplinary Barracks,
Greenhaven, New York.

HOLDING BY BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HEPBURN, and MILLFR, Judge Advocates

1., The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2+ Accused was tried upon the following charges and sped.ﬁ.cat:!.om:

CHARGE I: Violation of the 58th Article of War,

Specification 1:

Specification 23

In that Private Elmer E. Blankenship,
Company. "A" 315th Infantry did, at the vicinity of
Crion, France on or about 30 September 194, desert
the service of the United States by absenting him-
self without proper leave from his organization,

with intent to avoid hazardous duty, to wit: combat
with the enemy, and did remain absent in desertion
until he returned to military control at the vicinity
of Weitbruch, France on or about 7 December 194k,

In that #* % # did, at the vicinity of .
Weitbruch, France on or about 9 December 194k,
desert the service of the United States by absent-
ing himself without proper leave from his organiza-
. tion, with intent to avoid hazardous duty, to wits
combat with the enemy, and did remain absent in 1904 .}

CON TR
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desertion until he was apprebended at Iamaville,
France on or about 13 Decenber 19hh. _

CHLRGE II: Violati.on of the 6lat Lrbicle of War,

S‘peciﬁcaﬁ.on: In that # % % did, without proper leave,
' abgent himself from his conmand at the vicinity
of Niederroedern, France from about 22 December

19&&, ‘o about 29 December 19hh. o

He pleaded not guilty and, two-thirds of the manbers of the court present rhen
the vote was taken concurring, was found guilty of all the charges and specifi-.
cations. No evidence of previous convictions was introduced. Three-fourths .
. of the members of ths court present when the vote was tsken concurring, he was
sentenced to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard labor, at such
place as the reviewing anthority may direct, for the term of his natural 1life. "
The reviewing authority approved only so much of the finding of guilty of
Specification 1 of Charge I as involves a finding of guilty of zbsence with-
out leave from 30 September 19LL to 7 December 19LL in violation of Article

of War 61, approved the sentence, designated the Fastern Branch, United

States Disciplinary Barracks, Greenhaven, New York, as the place of confinement,
and forwarded the record of trial for action pursuant to Lrticle of War 50%.

v 3. ‘The evidence for the prosecution is sibstantially as follows'

“On 30 September 194k, accused was an ammnition bearer in Company

A, 315th Infantry Regiment, which was then located just wemt of Crion, France
(R3,10)¢ He was given permission on that day to go to the aid station and
pursuant to such permission he left the company. The records of accused's
battalion aid station for 30 September 194l do not contain any entry con-
- cerning him, His name wauld appear thereon had he reported for treatment
inasmch as the name of every soldler who reports is so recorded, The only
permission to leave that was granted accused was for the purpose of going to
the aid station (R9,11)s He was returned to his company on 7 December 154k,
which was then in a tactical assembly area at Weitbruch, France (R12), At
'the time the company had established road blocks around their billets (R12)
and accused was assipgned % the third platoon a8 a rifleman and placed in
grrest in quar‘oers (F13)e .

On 9 December 194), the third platoon was ordered to leave
Wietbruch, France and establish a road block on a road outside of Mommenheim,
Accused was sent to this platoon under gnard amd left Weitbruch with it that~
moming, He left the platoon while they were in the woods enroute to their
destination and althouch a search was mde he could not:be found, He did -
not have permission to be absent (R15). -

' On 21 December 19L); aceused was brought to the Service Company,
315th Infantry regiment, for retum to his organization. He was fed and
billeted at that time and the next morming he was missing from his quarters,
thhough the entire Service Company area was searched he could not be fobfd 7 { g

7). A non-cormissioned offigpx_‘ ’oflﬁxe Service Company, Whose duty it wes '
Y


http:inasI!lll.ch
http:DiscipliM.ey
http:Violat!.on

CONTRTHTIAL
(3)

to take charge of stragglers, men returning to duty from the aid station
and men absent without leave, kept records of the soldiers brought to him
under these clrcumstances, His record for 22 December 19Ll was received
in evidence, defense counsel expressly stating he had no objection thereto.
It contained the following entry.

"Date, 22 December LL; Service Company, .

315th Infantry; Outgoing: Serial Number

3565857; Blankenship, Flmer E., Private,
' Company "A"; AWOL retained under arrest

from 21 Dec Lli; AWOL again as of 0900

22 December 154L4" (R17,18;Pros.Ex.A)e

.- It was stipulated by the prosecution defense counsel and 'hbe accused
that if Staff Sergeant L. L. Landry of the 66th Military Police Company were .
present in court and testified as a witness in the case he would testify that
accused was taken into military control in Luneville, France, on’ 29 Decenber

19LL (R18).

he Accused, after his rights as a witness were fully explained to
him (Rl9,20), was sworn and testified as follows: =

He was 16 years of age when he joined the amy and is now 18 years
of age. On T December 194k he and some others walked into the company command
~ post where "Captain Harvey's. office" was located and waited until he walked in
about 1600 hours, They were then under guard and the captain said "Where in
the hell have you bastards been?" They remained silent and the captain said
he would "beat" them "up with a pistol", He further added he would get them
into combat with a rifle platoon and then he put ™us under twenty-four hour
guard and sent us to the 2d platoon. That morning we went into attack; the
platoon sergeant gave me a rifle and then I went to the 3rd platoon as 24
sccut." (R20,21).

A It was stipulated by defense counsel, prosecutlon and accused that
if Major Anthony V. Stabile, Division Neuropsychiatrist, were present in court
end sworn as witness that he would testify as follows: '

"Soldier shows no evidence of being mentally ill,
Although the soldier gives evidence of having
been upset by a blast concussion at the time of
s first alleged offense, he was mentally
responsible for his actions at the time of the
gsecond and t}drd alleged offense" (R19).

Se As a result of the action of the reviewing authority, the Board
of Review is concerned herein only with the legal sufficiency of the offense
alleged in Specification 1 of Charge I as a violation of Article of War 61
and the finding of guilty of absence without leave is amply supported by
substential evidence of all the elements of this offense (MCM,1928,par,132,

Polh6)o
2517

corring e | _ A
S 3m



.Concerning the offense charged in Specification 2 of Charge I,
accused's unauthorized absence at the time and place alleged is proved by
the uncontradicted testimony of his squad leader. From all the uncontradicted
facts established by the evidence, together with accused's admission in his
sworn testimony that the moming in question they went into the attack, the
court was warranted in inferring that he left his organization with the intent
to avoid hazardous duty (CM ETO 459, Alvarez)e. Accordingly, all the essential
elements of this offense are established bty substantial evidence (MCM, 1928,
.par.130a,p.143) o

- With respect to the finding of guilty of absence without leave as
alleged in the Specification of Charge II, the record contains substantial
evidence of all the elements of this offense to support the findings of guilty
(ucM, 1928, par.132,p.1l6)e : - - ,

: 6s The charge sheet shows that accused is 20 years of age and was
indncted 21 April 1943 at Huntington, West Virginia, He had no prior service.

7+ The court was legally constituted and had jurisdiction of the person
_and dffenses, No errors injuriously affecting the substantial rights of accused
wore committed during the trial, The Board of Review is of the opinion that
the record of trial is legally sufficient to support the findings of guilty and
the sentence, '

8. The penalty for desertion in time of war is death or such other
punishment as a court-martial may direct (AWS8),  The designation of the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New York,

.as the place of confinement is authorized (AW 42; Cir,210,WD,1l Sept.19L3,

sec.VI, as amended)e
%Wﬁm@e Advocate
; @/l/é M/WV\ Judge Advocate
@-&/ A Yl Judge Advocate

’-va.-—. ‘ - ﬂ"):
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Branch QOffice of The Judge Advocate General !

with the

' European ‘Theater of Operations

APO 887

" BOARD OF REVIEW NO. 1

CM ETO 12850

UNITED STATES

Ve [ i
Private TENRY Ceo PHIIPOT
(39080Q069),. Attached-Un=
essigned, 234th Replacement
Company, 90th Replacement
Battelion '

~

W N NN AN NI\

9.6 JUN 1%

ADVANCE SECTION, COMUNICATIONS -
ZONE, EURCPEAN THEATER OF
CPERATIONS

Trial by GCM, conyened at Marburg,
Germany, 23 April 1945 Sentences
To be hanged by the neck until

deade

HOIDING by BCARD OF REVIES® 'NO, 1
RITER, BURROW and STEVENS, Judge Advocates

e The record of trial in the case of the soXier named above hes
been examined by the Board of Review and the Board submits this, its
“holding, to the Assistant Judge Advocate General in cherge of the
Branch 0ffice of The .Tudge Advocate General with the European Theatdr

of Operationss.

2+ Accused was tried upon the following Charge and Speciﬁcationx

CHARGEs Violation of the 92nd Article of War,.

Specificationy In that Private Henry C. Philpot,
attached-unassigned 234th Replacement Company,

90th Replacement Battalion, did, at or near
Bad Neuenahr, Germany, on or about 30 March

N ¢

1945, with malise aforethought, willfully,
,deliberately, feloniously, unlawfully, and B

with premeditation kill one Second Iieutenant r

John Be Platt, & human boing by shooting him '

with a rifle.

]l w

QONFIRTN T,

12850
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He pleaded not guilty and, all of the members of the court present
. at the time the vote was taken concurring, was found guilty of the
Chargo and Specification. ZEvidence was introduced of two previous -
‘convictions, one by summary court for disrespsct to an officer in
violation of Article of War 63, and one by special court-martial for
- abgence without leave for three days in viaolation of Article of War
61 and for being drunk and disorderly in a public place in violation
of Article of War 96. All of the members of the court present at
the times the vote was taken concurring, he was sentenced to be hanged
by the neck until deads The reviewing authority, the Commanding
Gensral, Advance Section, Commnications Zone, Eurcpean Theater of
Operations, approved the sentence and forwarded the record of trial
_ for action under Article of War 48, The confirming authority, the |
Comaanding General, Furopean Theater of Operations, confirmed the
sentence and withheld the order directing execution of the aentence
pursuant to Article of Waw 50%e .

‘ 3._ me evidence for the prosicution:wa:q substantial ly as.
followas o :

At about 1740 hours on 30 March 1945 the commnding officer
of accused!s company, which was stationed at Bad Neuenahr, Germanysy .
having been notified that accused was drunk and he had rum into the
mess han. directed that risutenant Platt and a four-man gusrd detail _
place accused under arrest and taks him to the stockade (R7,8)e
The lieutensnt walked over to the mess area where accused was eating .
out of a mess kit, spoke to him, and then they walked toward the
front of the mess hall, the members of the detail falling in behind
them (R11423425)e Accused was carrying his mess kit and had an Mel .
rifle over his shoulder (R23)e When they reached the corner of the
-building, a‘sergeant appeared and delivered;ghe lieutenant the cone
finement papers (R7,10515529)s Accused was heard to sey that he did
not want to be ¢onfined byt wanted to esat, and the lieutenant replied
that it was all right for him to go ahead and sat (R15,19526)¢ Ace’
cused then dropped his mess gear, took his rifle from his shoulder,
pulled the safety off, worked the bolt back, loocked into the chamber,
let the bolt go forward, put his finger on the trigger, waved the
rifle around at all of the members of the detail, and then pointed
it directly at rieutenant Platt (R11~15417+19423e29)e After pointing
the rifle at the officer (for a period estimated by two witnesses to
be sbout five minutes (R11,29)), accused ordered him to back up or
he would shoot (R11,15,21)e The officer stepped back three paces -
and accused firede Lieutenant Platt felY over on his back (R11,15s
'21423)e The sergeant, who had brought the confinement papers,
grasped by the barrel a carbine he was carrying and hit accused -
over the head, while a corporal struck accused with a o)j5 pistol
(R10511419,21424427 )a Accused, knocked to the ground, tried to reach
for his Me1, but the sergeant prevented him by jerking him over to

covieRTL S
S | 2350
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I:mediately after the firing, the body of Lieutenant Platt
lay on the atreet, without any movement, with blood all around him
(R7+9)e He was taken to a hospital (R7), where an examination at
about 1750 or 1755 hours showed that the officer had died practically
instantaneously from a bullet wound that had severed his spinal cord

(R30).

h. " No wiltnesses alppeared on behalf of accused. After his
rights as a witness were explained to him, he elected to testify,
substantially as followsy

He"was unable to give a clea.r acccunt of exact]y what k;appened
because he was undexr the influence of intoxicating ligquore He could
remember, however, that the lieutenant demanded that he go with him,
Accused regented the fact that he was being put under confinement,.
and said that he was not going and would shoot if ‘he did goe The
persons who were near him began to crowd in on him, and he waved his
gun around demanding that they back up or he would shoot, but did not
say who or what he would shoote His gun went off, though he 41d not
know whether or not he pulled the trigger. Scmeone hit him on the
head and he fell to the ground (R31)e He remembered that he had left -
a ¢Yip in his gun after shooting on the range earlier that morning,
and that he t0l1d the lieutenent to back up because he, accused, was
much depressed and wanted to warn him to stay awaye He d4id not ree
member,, however, whether or not the lieutenant or the guards hed

guis (R34,35)e - Accused was able to walke He *just flared up® (R36)e

Accused had been drinking practically all that day, drinke
ing wine "incessantly* from midemorninge Due to his drunkenness he
_Was, to his regret, the cause of the death of the lieutenante He
bad *no excuses® (R33s34)e '

Se Mirder is the kining of & human being with malice aforethought
and. without legal justification or excuses The malice may exist at’
the time the act is committed and may consist of knowledge that the
sot which causes death wil) probably csuse death or grievous bodily -
harm (MCM,, 1928, pare1,8a, ppel62-164)s The law presumes malice
where a deadly wespon is used in a manner likely to and does in fact
cause death (1 Wharton's Criminal Yaw (12th Edey 1932), secsl26, '
PDe654=655), and'an intent to kill may be inferred from an act of
accuséd which manifests a reckless disregard of human 1ife (40 CJs,
. 300-“” P-9°5| 8ece79by PPe943%9Lk )e

. 01ear. undisputed evidence establishes, and accused in his
testimozw admits. ‘that at the time and place alleged "he caused the

.5
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aum o: mcutanant Platt by shooting him with a rifles The court's N
.fin&ing that the shooting was with malice aforethought is supported
2ot ‘only by the inferences of malice arising out of accused's acts,
but also by abundant evidence of express malice and intent to kill,

. neluding the evidence of his pulling back the belt of the rifle, °
checking the “chambery. pulling off the safely, aiming. tho riflo at
]:,ieutenant Platt. and atating that he would shoot. .

In support of the dofenn that accused was under the inflpe
- ence of intokicating liquor at the time of the offense, he testified
that he had been drinking incessantly asince mid-morning, .On the.
other hand, he admitted that he was able to walke At the trial he
recalled the lieutenant's demand that he go with him. He also re<
called the waving of his rifle, his threats to shoot, and the firing
of the rifle, Thess admissions, in addition to the compelling evi-
dence produced by the prcesecution, form a body of substantial evidence
that acousedls intoxication was not of such severe or radiscal quality
as to render him incapable of possessi ng the requisite element of
malice aforethought, and support the eourt's finding that accused -
was guilty of murder under Article of War 92 (CM ETO 1901, Mirandaj
CM ETO 6229, Creechs GMETO 11269,. Gordon)s

6e The allied papers attached to the record of trial roveal
that accused's battalion commnder,. ¥ho by first indorsement cone
curred in the ecmpany commander's recormendation that accused pe
tried by general court-martisl,.was later appointed the investi-
gating officer to investigate the charges under Article of War .70.
In view of the strong nature of the evidence supporting the court's
findings, and the rule that en investigation under this article is
not’ jurisdictional (CM 229477, Floyd, 17 BeRe 149 (1943); CM ETO .
4570, Hewkins), accused?!s substantial rights were not injuriously
-affected by such appointment. - . :

Te The charge sheet shows that accused is 27 years. nine months
of ege-and was inducted 7 May 1941 at Saeramento, Califcrnia, to serve
for the duration of the war and six monthse He had no prior services

8¢ The court was legally constituted and had jurisdiction of
the person and offense, No errors injuriously affecting the sub-
stantial rights of accused were conmitted during the triale The .
Board of Revisw is of the c¢pinion that the recerd of trial is legany
sufficient to support the findings of guilty and the sentence- ‘

9, The penalty for murder is death or life imprisonment s .

- Loe
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1st Indo

. War Department. Branch COffice of The, J’uﬂge Advocate General with the

" Buropean Theater of QOperationse 2 6 JUN 1045 08 coxmnanding
General,. European Theater of Operat:.ons, APO 887, U. S4¢ ArnU

. le In the case &f Private HENRY c.'mm.?o'r (39080069). Attached-
.Unassigned, 234th Replacement Company, 90th Replacement Battalion,.
attention is invited to the foregoing hoXiing by the Board of Review -
that the necord of trial is legally suffielent to support thé findings
of guilty and the sentence, which holding is hereby approved. Under

 the provisions of Article of War 50f, you now kave authority to order
execution of the sentences .

2. 'The evidence clearly sustains the oharge of murders. 'Assmning" '
that accused was and is of normal mentality, there is not a shadow of
excuse to be offered in palTiation of his crimes However, his testie
mony is a gtrange conglameration of statemsnts of fact and explanations
of his emotional life, It is clearly indicative that he possesses '
some degree of education, but inherently bespeaks him as "a man of -
very strange sensitivities®s In fairness to accused amd in vindie -
‘catlion of the processes of military justice, I recommend that he be

-j;__fxaubje@ted to a:caraful psy‘chiatrio examinaticne”

Fti 1 Se When copies of the published order are forwardecl t ‘this .
A ofﬂce. they should be acccmpanied by the foregoing' holdins; thia )
" .. indorsement and the regord of trial, whigh is deélivered to yol herew .
- withe The file number of the record in this office is CM ETOQ 12850,

. . For convenience of reference,; please place: that nurber in brackets
. at the end of the order: (GM E‘I‘O 12850). = :

s ho Shoutgd the sen’cence as imposod by the court be emied into L
»xecution, it .,is g‘ _ uested ‘that & completa cepy or the proceedim '
: e . n order that it’s ﬁles mny bo cemp}.eteg

Brigadier General, United States Army,
Ksaistant Judge Advocate neral.

- ( Sentence ordered executed, aCHO 365, USFET, 30 Aug 1945),

12350
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Branch Office of The Judge Advocate General

with the . ° .
European Theater -
- AP0 887
| BOARD OF REVIEW NO. 2 2.0 AUG 1945
i ETO 12855 -
UNITED - STATES 3 SEVENTH UNITED STATZS ARMY
T e ") Triel by GG, convened at Luneville,
‘ : ). France; 28 March 1945. Sentences
Private EDWIN R. KINNICK )

To be hanged by the neck until dead.
(33646866), Battery D, 559th . L

- Antiaircraft Artillery .
(Automatic I‘Ieapons) Batta-
lion - .

I N

- KOIDING by BOARD OF RLVIEW XC. 2
VAN BEKNSCHOTEN, HIIL and JULIAN, Judge :dvocates

L

- 1. The record of trial in the case of the soldier named

. above, has been' examined by the Board of Review and the Board submits.
.~ -this, its holding, to the Assistant Judge Advocate Gereral in charge
*." of .the Branch Ofi‘.x.ce of The Ju:lge Advocate General viith the European ,
Theater. ,

2 Accused was ‘trie'd upon the following Charge and Specifi—
- cations/ : : ’ Co h

CHARGE: Violation of the 92nd Article of ¥ar.

. Spedification: In that Private Edwin R. kinnick,
- Battery D, 559th Antiaircraft Artillery
(Automatic Weapons) Battalion, did, at
' Bouxurulles, Vosges, France, on or about
‘5 October 1944, with malice aforethought, .
~willfully,-deliberately, feloniously,un-
w lawfully, and with premeditation, kill one

Emile Charles Morlot, a human being by
shooting him with a rifle. e

L o
wmm?nu e s . 12855
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He pleaded not guilty and all of the members of the court pre-

sent at the time the vote was taken concurring, was found guilty-.
of the Charge and Specification. o evidence of previous con-
victions was introduced. All of the members of the court pre-
sent at the time the wote was taken concurring, he was sentenced
to be hanged by the negk uptil dead. The reviewing authority,
the Commanding General, Seventh Unit€d States Army, approved

.the sentence and forwarded the record of trial for action under

Article of War 48. The confiming authority, the Commnding

~ General, European Theater of Operations, confirmed the sentence,

and withheld the order directing execution of the sentence pur-

, suant to Article of War 50%.

3. The evidence presented by t,ha prosecution was ‘substan-
tii1ly as follows:

“Accused ard Private Fred Chaffee were both members of
Section 7, Battery D, 559th Antiaireraft Artillery (Automatic
Neapons ) Battalion, stationéd about three miles from the village
of Bowrurulles, France, guarding a gasoline dump (R19,20). Be- -
tween 2:30 and 3:00 pm, 5 October 1944, accused and Chaffee left
the company area-and went to Bowxurulles. Both were armed with

‘rifles. Upon reaching the village they drank a small glass of

cognac and each bought 2 quart of the same liquors They then
walked to the edge of the village, sat on a log and each drank .
about one-half of his bottle., They began drinking about 3:45 pm. .
They then went back into the village ard each bought another -

~quart of cognac. Going down. the, street they met soms colored -
. -scldiers, gave them a drink and took a drink themselves. A1l of -
* them drank from the bottle, Accused-and Chaffee continued walke -

ing about the village and took anothei drink. By this time each
soldier still had one full bottle of cognac and the two bottles
from which they had been drinking were a little more than a quarter :
full. They carried the bottles inside their shirts. = They stopped '
in front of a cafe and finding the door closed, one of them stepped
back three or four paces arid pointed his rifle at tle door. A -
woman who was standing nearby called out to them that the door

was closed and that there was nobody in the cafe. 'They the reupon
walked up to her, tapped her on tle shoulder and asked her for
cognac. She said she had nons.. Accused took her by the waist and
asked her for cognac. She released herself from his hold, but he
repeated the act three more times. JAccording to Chaffee accused
put his arm around the woman's neck and tried to talk to her. Yhen

accused understood that she wanted him to leave her alone he let

. her go and both soldiers walked away. The wogan testified that

they did not "walk well', that "they were rolling",-that accused

‘'had "dead. eyes™, "the eyes of a.drunkard", and he._seemed to be
Meompletely" drunk., Chaffee testified that the liquor seemed to

affect accused to such an extent that witness could not reason

-
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with him; that he spoke Ma lot faster than normal but he
couldn't seem to make sense”, but that he appsared to walk
.straight; "he was drunk but.it seemed to affect his mind

- more than anything;". "you couldn't argue or reasorn w1th h:Lm.
' He was just one-minded - one. way (r8,9,11,27-29).

After leaving the woman the ‘two soldiers wa.lked ta |

Emile Charles lorlot, the deceased, who was 68 years of age,

and his 70~year-pld sister lived in this house, Itwas between"
5:30 and 6:00 pm., lorlot was in the barn or enclosure which

formed part of the house. Both .soldiers erntered the enclosure

‘and accused asked Morlot for cogna¢. The latter stated he had -
none ard waving hls hands told the soldliers to go away. Accused-
"took Uorlot by the shoulders and shook him a little, The elderly
"man told him to release him and go away. This angered. accused -

and he began to argue with lorlot. . His actions while talking: to
iorlot did not seem "natural” and he did not seem to' make any . .
sense in what he was.saying.. Chaffee tried to reason with him -
saying they had enough cognac. lorlot was unarmed and attempted
no violence. iccused then unslung his rifle and holding it at
port arms pushed the o0ld man back. He resumed the argument lorlot
was scared and "didn't know what to do". ‘fter a for seconds ac~
cused raised his rifle and fired into the ceiling. -The. sister who
was standing a few meters away from her brother said, "Ch my God,-
what are you going to do to him", and withdrew to the doorway - .
leading into the kitchen bécause she was afraid of firearms, kor-
lot was greatly frightened, stood still' a moment, then turned amd ™ |
made for the kitchen door which was a few steps away.. His sister,
stand:.ng on the doorway urged him to go in before they shot him. - -
"As he reached the doorway and stood beside his sister accused . ‘
raised the rifle to his shoulder, aimed it at Morlot and fired |,
(R8-10,12-14,20-31). The bullet passed through horlot's heart
and lungs, and he dropped in the doorway. . Death was almost in-
stantaneous (R6,7,9,10 14,13 19,23,25; Pros.ux.A). - v

S * Immediately before the fatal bullet was fired Chaffee
turned around and stepped outside the enclosure. ' He heard the
shot. V“hen accused came out of the enclosure and rejoined Chaffes,
he said.to the latter, "I shot the old man", "I shot him in cold
-, blood", and made another statement to the effect that he had shot -
him "just like his brother told him to", namely “never to argus’
vith.anybody but to shoot him"s &s tha two soldiers walked up .
the street, Lorlot!s sister hurried by them crying, "Oh my God -
they killed him", .She had just passed them when she.met her-cousin
. who had heard the shots and turning toward the sold:r.ers told him
that they had killed her brother. When the cousin asked them what
they had done, accusell unslung his rifle, pointed it af his che st,
and told him to go away. Chaffee tried to quiet accused and per- S
suaded him to leave (R17-18 32) \ ‘ 1_? 855
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’ \: The only evidence of what happened from the: time the

soldiers left the cousin of deceased to the time they reached
camp is found in Chaffee's testlmony. .

' "~ The two soldiers proceeded up the road and out of
the village in a.fast walk in the direction of their camp .
which was about two and-a half to three miles away. Un their
course they crossed’a field and entered some woods where they
stopped for approximately three-quarters of an hour, Up to
the time they reached the woods accused continued his “violent
actions" and then scemed to subside a "little bit", He sounded

a "little wild", acted very nervously and seemed tq "talk a lot".
he told Chaffee not to mention that he had killed the %old m‘a.n" :
ﬁhen he said this he appeared to be "abnormal”. . .

-The firing of the gun and the shooting of the man .
" seemed to bring accused back to norml to a small extent but’
not. hardly so you could notice it'", He appeared to be the
.same after that. By the time they.reached camp, about two howrs
later, he seemed ho differepd insofar as the more senous ef-
fects of tle alcohol were concerned. He was just as "violent®
when he returned to camp as he was in the village when the shoot- -
: ing was taking place. " '

' o While in the woods Chaffee stopped to relieve himself.

" while his companion continued on about 200 feet. Chaffee then

fired his rifle several times to let accused know where he was.

The shots were answered by accused and after Chaffee rejoined

him they resumed their way to the camp. At the edge of the woods

they each took another drink finishing what remained in Chaffee's - -
. bottle., Just before reaching camp they stopped to talk with
© some engineers located nearby and gave them a drink, Accilsed g

did not Join in the conversation (R25—35) o

: ‘Private Irving Chaser; a member of the ‘Same seotion
_ as accused, testified that the soldiers arrived at their gun’
position in camp at about 8300 pm when it was getting dark. He .
saw accused approaching the camp and from a distance he seemed
to be "happy and singing®. Accused and Chaffee went up to the’

* camp fire vhere witness was standing guard. Accused greeted wit-

" ness'and a Corporal Armstrong who was also there. . About 20 min-
utes after his arrival and while they were talking at the camp
fire accused said that he had-just come back from town and that

" he had killed a man, "He kept repeating that over and-overt,

. He told witness and the others to go to sleep and that he would -

- stand guard for them; that he had just killed a man and was unable
to sleep; that he wanted to get some cognac and so just shot the .
manj that he shot him in the chest. Accused was supposed to stand

. guard that night, but it was not yet time for him to gb on duty.

L 12855
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He told witness he would like to have some extra ammunition,
- Af he had any. Witness replied he had four extra rounds, but
' accused said he nedded at least 1k rounds, Vitness suggested
.~ that he see Private Phelps who'was about 100 yards away and
- had ammunition., Accused started towards Phelp's location.
-When he stated that he had killed a man, accused appeared to
be troubled. He spoke coherently and as normally as he usually
‘ ‘spoke but he was not sober. He was not fviolent in any way".
He seemed to know what he was talking sbout, Vitness saw ac~ .
" cused walking when ke first spproached the gun positlon and '
when he started toward Phelps! position amd did not notice
- him" "stagger, fall down or do.anyt of that‘ kind®, _W:Ltness‘
- had known him for four months. (336-2.0 :

. Private TFirst Class Allen A, Phelps testified that
.on the evening in question at gbout 8:00 pm accused called him -
out of his tent and asked him if he had any extra ammunition.,
_ Witness .said yes, and asked him what he warted it for and what
he had dore with his. Accused replied that he had done,some -
shooting and wanted to replace the ammunition he had used S0
~ that he would have the same.agount that had been-issued to him.
. When asked what he had used the ammunition for, accused stated
" thet he had been doing a "little shooting” amd that he had been.
in a town hearby and had shot a man. Asked if it was an accident”
or.whether he did it on purpose accused stated that it was not
. .an accident; that he trled to buy eame cograc from the man; that’.
- the latter shoved him-and he, accused, pulled the rifle frog his-:
. shoulder and shot him. Witness inquired if he was sure the man
- was dead and where he had hit him. Accused said thut he hit i
in the chest, that the man fell in the doorway and was bleeding .
from the nose and mouth, He further 'stated that the wictim was
- an old man and he, accused, did not know why he had done it; :
that it was "pitiful", and that right after that the "old woman®
ran by him crying very hard; that it was a "pitiful scene". ‘Acw.
cused recognized Fhalps when he asked for the ammunition,.and .
called him by name. There was liquor on his breath end he had
- a bottle on him partly filled, He did not seem tipsy but was
- more. "scared than anythihg"., Normally he was not nervous or
"shaky". His speech appeared to be coherent. ¥itness had known
him for a year and six months but had not observed him intoxicated
‘prior to this occasion (R36-LL),

. After reaching canp, Chaffee sat by the nre for about
- a half hour., He then became sick, wvomited, retired to his tent
and "passed out! (R35) .

“

4. Major Bernard L. Greené, Ledical Corps, was called as
a witness for tha def.ense and testified in subsLance as follows:

He practiced medicine since 1933, sweciallzu;; in neuro- ,
psychiatry. He has been in that field since 1931. Since his entrance

12855
““J#N:”AL


http:or.whether.re

CORFIDENTIAL
@6)

'into the Amy in August 1941, he has specia.lized in the same
. f3eld ard has been Chief of the Neuropsychlatry Seetion of the..- .

* 218t Gernral Hospital for 26 months, He examined accused con-
tinuously from 4 to 21 February 1945. During that period ac- . " -
cuded was glven the routine examination.consisting of a physica.l
- and neurological examination, laboratory tests of the blood, a *

-8pinal fluld examination, an x-ray study of the skull, and a -

pneumoencephalogram of the brain. All thest tests revealed minor
~evidence of brain disease, The following was his diagnosis: Con-

stitutional psychopathic state, emotiohal instability, severe,
manifested by chronic alecholism and combative behavior, all
. exlsting before his entrance into the service and not incurred -

- in line of dutyj accused is not psychotic meaning that he is not

insane,  His findings were that accused was able to understand

4. the nature of court-martial proceedings and assist in his defense,

but that "at the time of the alleged offense he was suffering from
some mental derahgement which prevented him from distinguishing"
betwaen right and wrong". The nature of this "impairment® was- due
© - to’aleocholic intoxlcation, ‘- The reason for this conclusion was that..
. repeated medigal study revealed a fixed habit pattern antedating
" his induction into the Army with numerous incidents characterized -
by aleoholic intoxication and assaultive behavior of which accused *
was not aware., If accused were under the influence of liquor, in-
toxicated, then in the opinion of witnsss, based upon’ accused's
. paat behavior ) he would be non-responsible (Ru,-l.6§ Sl
' . -4

-+ Then under the personal obeervat:.on of. the witness accused
was at no tima psychotic , Was cooperat.ive and- knew exa.ctly what he

1 constitutional paychopathic state is gemrally recognized

a.s a typo of sa.nity ratbr than insanity. )

: : His opinion about accused's assaultive behavior was based .
_.on the history given by accised himself that since the age of 16 he'-
“had frequently been involved in brawls of which he would have no ’
o reoollection except that he would wake up bloody im the morning.’ S
" Witness observed accused's pneumoencephalogram of the braini.In this

test all spinal fluld was drained from the brain and air injected. .

- The._test was performed while accused was anesthetized. During tle
test, he practically came to and more anesthetic had to be administered.

While he ‘was semi-conscious he displayed: assaultive behavior of which

" he had no recollection when he regained full consciousness. Most
likely this was similar to the type of behavior he would have shown
if a concentration of alcohol had been injected into his blood '

. stream. No alcohol, however, was administered in any test. Ase ’

. ‘saultive behavior 13 not a’ type of insanity and is displayed by . .

* ‘anyone who commits an assault or a murder., The fact that an individual

18 a combative type has no bearing on his sanity or insanity. .-

. COMFIBENTIA -
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The slight amount of brain injury revealed by the
tests, was the result of trauma to the head which accused
stated he had sustained on numerous occasionx, and of a skull
. fracture disclosed by x-rays. This brain irjuy rendered him
more susceptible to the influence of alcohol than the average
person, He is perfectly capable of recognizing right and
wrong when not under the influence of liquor, -

’ -~ “In the course of repeated interviews accused stated
“he &l d not recall the killing., Some persons in a chronié
psycopathic state manifested by chronic alceoholism ordinarily
recognize and remember all ths details of an incident three

or four hours after the incident when he is no longer under the
influence of liquor, while soms have a temporary blackout and
do not know what they do. Accused belongs to the latter class.
During the blackout he is temporarily insane, commits an act,
ard later remembers nothing about it. If an individual becomes
temporarily insane for a matter of seconds it would affect his
memory only during the interval in which he is not in complete
control of his faculties. When he becomes sane again he cannot
tell a coherent story of what happened during that interval.

4 blackout caused by acloholisa shiowid last more than a few
'seconds, and usually lasts an hour or a half hour before he
regains complete control of his faculties. The temporary black-
out of accused does not differ from that of ar ordinary drunk
who "blacks -outM,

In answer to hypothetical questions which summarized
.the evidence of what accused did and said from the time of the
shooting up to and including the time he talked with Private
First Class Phelps at the camp, witness t4stified that "from all
the facts it would appear that heknew right from wrong but at
the time of the alleged incident he mlght not have" that

"applying all the facts you outlined after
the alleged offense this individual should
have known right from wrong but vhat was
his mental state at the time the alleged
-+ ineident occurred? You haven't outlined
- any facts about thath; # * &
‘that .
"after the incident I would say he did
: know the difference between right and
.. .° wrong. At the tims of the incident I
" . wouldn't know unless you outlined his
' condition at the time of the alleged *
"~ incident" (R48). ot

He did not know the condition of accused at the time
of t,he :aniéent and that it was "the prerogative of the court to
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deude what his conditlon was at that time", and that he did -
not know ' N
"how he wéé’after the alleged offense be-
.cause his behavior.would indicate that
he was able to distifguish between right
and wrong. The man may have become per-
fectly normal after the incident and the
opinion I gave is one of my own judgment
"and the court has to decide from the facts .:
they have at hand as to hils legal status?

(RU8). = ‘

His findings in this case were based partly upon the
history of accused of which he had 'no proof other than accused's .
own statements and partly upon an analysis of his past behavior -
and psychological tests. He thought 'accused was truthful,. .

No abnormality was indicated by accused's family his-
torye. . .

5. The defense intx‘-odnce‘d no other evidence. Accused after
his rights as a witne ss were explained to him elected to remin
silent (R53) . .

6. a. .mrder is the killing of a human being with.out legal
justification or excuse and with malice aforethought (MCM, 1928,
par.l48a, p.163). The evidence is ample that accused intentiona.lly
killed the deceased by shooting him with a rifle at the time and
place alleged without legal Jjustification or excuse, lialice is
presumed from the use of a deadly weapon (MCM, 1928, par.112a,
p.110). lalice aforethought may also be inferred from an inten-
tion to cause the death of or grievous bodily harm to a person - ,
and may exist when the act is unpremadltated. The intent necessary
to constitute malice aforethought may spring up at the time of
the killing (LCU, 1928, par.lL8a, p.163; illen v. United States,
164 U.Se 494, 41 L.Ed. 528; Hotema v. United d States, 186 U.S. 413,
hé L.Ed.1225, 1226-1227)., .

The cowrt was fully v'arranted by the evidence in finding
accused guilty of murder unless there was reasonable doubt about
his sanity at the time of the offense, or his criminal liability
was affected by his c0nd3.tion of drunkenness.

b. Sanity of Accused. “Accused is not menta]ly respon=

sible for the killing of Lorlot unless he was at the time so far
free from mental defect, disease, or derangement as to be able

_ cohcerning the particula.r act charged both to distinguish right.
from wrong and to adhere to the right. There a reasonable doubt
exists in the minds of the court as to the mental responsibility .
of accused he cannot legally be convicted (MCH, 1928, par.78a, _pp.
62-63). The mental respohsibility of accused is a questlon of ... 1 855
fact, and the burden is upon the prosecution to prove beyond a °

: reasonable doubt tlmt he is mentally responsible for the offénse.
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He is presumed, however, to have been in fact sane at the time
of the offense until a reasonable doubt of his sanity at that
tire appears from all the evidence. This presumption merely
supplies in the first instance the required proof of the

" capacity of accused to commit the crime charged and authorizes
the court to assume at the outset'that he is mentally respon-
sible for his act. When evidence ternding to prove that accused
was not mentally responsible for the alleged offense is intro-
duced either by the prosecution or by the defense, or, in ap-
propriate cases, on the court's own initiative, and such evid-
‘ence creates a reasonable doubt as to the sanity of accused,

he is entitled to an acquittal. The burden, however, of pro-
ducing evidence of insanity is not upon the prosecutiom btut
upon the defense (MCM, 1923, par.llZg_, p.llO Davis v. United
States, 160 U.S. 469, 40 L.Ed.499; Davis v. United ited States,

185 U.S. 375, 41 L.Ed. 750; Hotema v, United States, 188 U.S.

© 113, 46 L.Ed. 1225; lee v. United Stat'es, 9L F (2d) 326). It
is immaterial whetheT the insanity is permanent.or .temporary, .
or whether it is prodwed by excessive drinking, or by any
otrer cause. .The distinetion between the defense of insanlty,
caused by excessive drinking, and the defense of drunkenness .

‘ has been maintained throughow the cases. An insane person '
cannot be convicted of an offense comnitted while he is in

that condltlon, vhile voluntary drunkenness is generally no
excuse for crime (Perkins v, United States, 228 Fed., LO3;
Director of Public Prosccutions v. Beard (1920) 4eCe 479, 12
ALR 8&6) .

The finding of the court in the present case tiat ac-
cused was guilty of murder imperts a finding that he was mentally
responsible at the time of the killing., ™is findl:g »-i21 aot be-
disturbed upon appellate review if there is substartial evidence
in the recard to .sustain it. an examination of tle evidence dis-
closes that while intoxicated accused engaged in an unprovoked
altercation with deceased in the course of which he became angry
and fired a shot into the ceiling. As deceased was attempting to
get away, accused aimed and fired his rifle at him and killed him.
Inmediately thereafter he informed his companion who was waiting
for him outside that he had killed the deceased. On the way back.
‘to camp he enjoined his companion not to mention that he had done
the killing. After retwning to camp two or three hours later
he was trowled,. made statements indicating remorse ard related
to other members of his unit that he had shot and killed the de-
ceased. He stated his reason for killing the man, namely that
the latter had shoved him, and gave details of what happened.

He admitted that tle shooting was not an accident. Chafee testi- -

fied that at the time of the gshooting and on the way back to

canp accused did not seem natural, was violent in hls actions,
seemed abnormal and a little wild, did not seem to meke sense in-
what he said, could not be reasoned with, and that the liquor
seemed to afféct his mind, He further testified that although

the shooting.brought-accused slightly back to normal his condition -
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seemed no different after he reached camp. There was evidence *
~that Chaffee had himself drunk heavily and was intoxicated.

It was for the court to determine what weight should be given

to his appraisal of accused's mental condition. The two

other witnesses who saw accused and talked with him upon his
arrival at camp and to whom he revealed what he had done, ~
tesdtified that he spoke coberently and as normally as he ,
ysually did, that he did not stagger, was not violent in any- ‘
way and appeared to know what he was talkling about. The psy-
chiatrist found that he was not suffering from psychosis, mean-
ing that he was not insane., The slight amount of brain injury:

he had sustaihed prior to his entry into the service msrely made -
him morg susceptible to the influence of alcohol than the average’
person. - He was perfectly capable of distinguishing right from
wrong whan not intoxicated, The witness based his opinion that -
accused was suffering. from some mental derangement-or impairment
which rendered him temporarily insane, upon the assumption that
due to alecholic intoxdecation he was suffering from a temporary N
blackout at.the time of the killing.. The only indication that

he suffered’a blackout cams from the accused's ovm etsterent to
the witness while he was under observation and when he was not .
under cath or subject to cross-examination. There is no evidence
in ths recard to corroborate the truth of that statement. On the
contrary the evidence warr;,nt. ed the court in finding that he did
not suffer a blackout. Admittedly the witness did not know the .
condition of accused at the time of the killing. .He testified
that accused's behavior immediately folldwing” the slaying indi-
cated that he was able to distinguish right from wrong, and that
it was for the court to detemmine wlat his condition was at the .
time of the shooting., There was substantial evidence, therefore, -
to sustain.the court's’ £inding that accused at tlre time of the -
"offense was so far free ffom mental defect, disease or derangement,
"as to be able concerning the act charged to distinguish right from
wrong. There is nothing in the record to suggest that although
accused was aware of the moral quality of his act, he was unable.

-~

to.adhere to the right: A specific finding of nental responsibility
is not required, it being included in the general finding of guilty :

(CH ETO 57&7, Harrison, Jre; I Bull JAG p.360). )

c. Drunkenness of Accused. The evidence shows that accused

drank abomt. one-half to three-fourths of a quart of cognac over a

period of approximately two hours before the slaying and that he was

intoxicated at the tims he fired the fatal shot. It is a general
rule of law that wvoluntary intoxication is not an excuse for cyims
: committed while in .that condition, but it may be considered as af-
facting mental capucity to entertain.a specific intent where such
intent is a necessary element of the crime (MCM, 1928, par.126a,
.'pe136; Hopt v. Utah, 104 U.S¢ 631, 26 L.Ed..873; Director of Public
,Prosecutions v. Beard, supra). . Evidence of intoxication falling .

short of a proved incapacity.in the accused to form the intent neces-
sary to const.itute the crime charged and nBrely establishing ‘that his -

ss
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-mind was affected by drink so that he more readily gave way

to some violemt passion, does not rebut the presumption that

a man intends the natural consequences of his act. It was

for the cowrt in the present case to determine the degrees of
‘accused's intoxication on all the evidence before it. There

was substantial evidence to support a finding that accused -

at the time of the offense was capable of forming the purpose

and intent to kill, and that he intentionally shot and killed

‘the deceased., That finding will not be disturbed on appellate
review (CIEETO 6229, Creech). The evidence does not disclose

the existence of facts which would justify the Board of Review

in reducing the homicide to manslaughter (CM ETO 82, McKenzie; .
" CM ETO 3957, Barneclo; CM ETO 6074, Howard; CM.ETO 9385, Endoza;
CM ETQ 9972, Christon, cx Ero 10338, Lamb), = _

7. The charge sheet shows that accused is 21 y'ea.rs of age

and was inducted 30 March 1943, at Abingdon, Virginia He had
no prior service. .

8. The court was lega.lly constituted and had jurisdiction
of the person and offense. No errors injuriously affecting the
substantial rights of accused were commltted during the trial, .
The Board of Review is of the opinlon that the record of trial
'is legally sufficient to support the findings of guilty a.nd the
sentencé as confirmed,

B " 9, . The penalty for murder is death. or life imprisonment
as the court-martial may direct (AW 92).

Mudge Advocate |

' (DISSENT) ____ Judge Advocate-

Judge Advocate
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The ev:Ldence is ovenvhelmn.ng that when accused fired the fatal
shot he was very drénk. It is admitted that accused had a brain. .
injury, evidenced by x-ray examination,which made "him sensitive to
the toxication of alcohol, and that du.ring a short period before ,
the shooting he had actually drunk three-fourths of a bottle of °
cognac.. The absence of any motive for the shooting points to' & .
drunkenness as the explamation. The testimony of the French SR
woman that at the time accused had "dead eyes", "the eyes of a = * -
drunkard", and that he seemed to be. "completely”. drunk, and -
the testimony of Chaffee to the same. effect cannot be ignored
:Ln this comection. : : _ L L

The only evidence '.‘.'hiCh covld possibly:.h:.-.ve"supported an o

inference that accused was not drunk at the time of the killing, -. ™
;,\ s0 as to have justified the court in digregarding the mass of"
/eyidence to the contrary, is found in the testimony of Chaffee

thqt when accused returned to camp he spoke coherently and in

rormal manner, but_he was not_scber then, and in the testimony of

Phelps who said that at t that time accused "was more scared than _

anything" and "he seemed to have been drinking"., Shortly after,

héw vever, . accused's companion of the afternoon vomi ed and "passed

out" . i P

/,

ORIy . 12855


http:ED'.'l.rN

(23)

But this evidence as to ‘sobri‘éty 1s negatived by the
positive evidence that accused walked two and one-half to

‘three miles back to camp, resting three-quarters. of an hour

“on the way. ~Added to the sobering effects of both time and -

“exercise is that produced by the psychological shock of a
; killing ‘This latter effect is powerrul and well known.

There is strong p«roof of the absence of mlice -afore~

. thought in this killing in the very fact that the act itself
~~;",fhad a sobering effect. , .

The psychiatrist took all these facts into consxderation

a.nd in the 1light of his professional kmowledge and experience

7 "testified that in his opinion adcused when he committed the

- act was in a mental blackout and did not know the difference -
. ‘between right ard vrong. Under cross-examination, while this

5 witness said that he did not know personally if accused was

Y

- intoxicated, one of the symptoms which led to his opinion,

he 'did not depart. from his opinion based on that and other
‘symptoms, but left it to the court to decide the condition

. of accused at the time. His findings were based on the brain
- injury, an asstmpf.icn that accused had drunk a.given guantity
- of liquor, a.ccused s past behanor and psychological tests.

That was the court's sole prov:.nce and its datemmation

o may not be ‘disturbed on appellate review, unless there was no

- substant ial evidence on which the court could uld overlook or dis-
 regard the competent, strong-evidence that accused was msntally -

2411 and was too drunk to know the difference between right and

: i,j"Wrong, bo form the required specifie intent. o ; ‘

L In my opinion, the case in favor of such drunkenness »
was c.learly made out and was not rebutted. C T .

What is the result? Accused's inablllty to kncm right

bf—rom wrong is hot a complete defense .because he was psychotic.,

But his drunken condition which carried at least a Tworal black-
out, according to the professional witness, reduced the offense
from murder to voluntary manslaughter by elimimating the element
of malice afarethought. The only evidende of malice aforethought
is found in the presumption which flows from the use of. a deadly

 weapon. But all the implications of premeditation found in the

presecuring, the possession ard use of a deadly weapon during .
peace times are certamlg‘hnot present during war when everyone
is armed at all times e presumption of malice‘is not so great

- when a man does not have to prepare by prearming himself, the

weapon having been properly bji his side at all times. In any

- event this presumptlon was rebutted by proof which the court had
. no right. to disregard.
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In Cit ETO 9365, mendoza, accused was found guilty of |
murder. The evidence before the court was that prior to
the shooting, accused was in a card game with a nuber of
members of his squad, that tlree bottles of wine were con-
sumed and that accused "had a good bit of each one of them®

- (in the presént case accused drank three-quarters of a bottle:
of cognac).. After the game, accused came down the stairs, |
with a rifle, staggering so that he had to hold on to the
‘bannister. Two men stopped him from going out of his billet =
by grappling him, during which accused swung at them and fell
on the concrete pavement hurting his head. He was carried to -

- bed, but imediately came out of his room with a rifle which *
he fired from a "hip-firing position'", This shot grazed one .~
soldier and killed another. 4Accused's condition of intaxication
was variously described: ™too drunk-to go out", "drunk", -
“drinking pretty heavily" and "pretty drunk". "Shortly a.fter"
the shooting, accused appeared.to be- "quit e.sober”, The Board
of Beview said that there was evidence, if nothing else had
been shown,. from which' the court would have been justified in
finding that accused acted with malice aforethought. The Board
continued however, to say that the use of a deadly weapon
creates’'a presumption of fact——not law —as to the presence

" of malice aforethought but that it is only one piece of
evidence bearing on the question of malice and that it may °
be rebutted by the other facts and circumstances surrounding -

- the homicide (authoritiesicited), The Board said that "all the
evidence * # # points to the fact that accused's drunkenmess

~ was well advanced™ and that "while intoxication is no defense -«

- to homicide, it may be operative 4o reduce murder to manslaughter
if sufficiemtly extreme to render the accused incapable of enter- |
taining malice afarethought™. The Board of Review decided that =

" the record of trial in that casé did not contalin substantial evid-
. ence that accused acted with malice aforethought and was legally

g .cufﬁcient ‘to support a conviction of voluntary manslaughter only,.

: In the lendoza case, the proof. showed that accused's intox:L-
) cation was "rell advanced'. There can be no déubt that in this |
.case the proof showed that this adcused wes in a "well advanced"

- state of intoxication. His brain injury made him.unusually sus-~

- ceptible to the intoxication of the large quartity of liquor he

- consumed just before the shootinc. Of that there is not the

: ,sllghtest quest:.on. L o T : / :

’I‘here is no substantlal chfference between the liendoza case -

and that under conslderation. : .

: In my opinion the record of trlal is 1egally su.ff:.c:.ent ‘bo
. support only a- f:.ndlng of voluntary mnslaughter. : S

Judge iy te.‘ ';

R .f;tv(‘d.

SONFIEERTYs:



CONFIDENTIAL

(25)
1st Ird. '

lar Department, Bra.nch of "of The Judge Advocate General with
the Biropea.n Theat.er. fécg AUG 194 T0: Commanding
General, United States Forces, European Thea.ter, (Main) APO 757,

U. S. AIW.

1. In the case of Private EDWIN R. MINNICK (33646866}
* Battery D, 559th Antiaireraft irtillery (Automatic WeaponsS
Batta.llon, attention is invited to the foregoing holding by
the Board of Review that the record of trial is legally suffi-
cient to support the findings of gullty and the sentence, which
"hold is hereby approved. Under the provisions of Article of
War 503, you now have authority to order execution of the sentence.

2. It is recommended that the death sentence be commuted to
life imprisonment. Accused's abnormal susceptibility to aleohol
due to pre-existing brain injury, his drunken condition, the ab-.
sence of deliberation, his sudden anger, and his youth, make out
a strong basis for the recommendation. On all the evidence in
the case as carefully analyzed in the holding, the impésition
of the lesser mandatory pehalties appears to be warranted.

3, When copies of the published order are forwarded to this
office, they should be accompanied to the foregoing holding, this
indorsement and the record of trial, which is delivered to you
herewith. The file number of the record in this office is CM ETO
12855. For convenience of reference please place that number in
brackets.at the end of the order: (CM ETO 12855).

4. Should the sentence as irhpoéed by the co{zrt be carried into
"execution, it is requested that a complete copy of the prooecedings
be fumished this office in orde;- that :Lts files may be complete.

) ant Juﬁge Advocat nemﬁ

. O et

. ( Sentence confirmsd but after reconsideration commted to dishomrabh discharge,
total forfeitures and confinement for life. Fersuant tp pare 87 b, M.C.M 1928
50 mich of previcus action dated 7 “une 1945, as inconsistent with this action
recalled, Sentence ss commuted ordered executed, OCNO 438, UIFET, 19 Sept 1945),

| 12855
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
‘ (AP0 887

BOARD OF REVIEW MO, 3 6 JUL 1945 |
CM ETO 12859

UNITED STATES " NINTH UNITED STATES ARMY

Y. g Trial by GCM, convened at
Mmster, Germany, 12 May 1945,
Private CHABLES BAKER (6855560), Sentences Dishoncrable discharge,
472nd Mlitary Police Escort total forfeitures and confinement
Guard Company at hard labor for life, Eastern
Branch, United Statea Dieciplinary
) Barracks, Greenhaven, New York,

HOLDING by BOARD OF REVIFS KO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1, The record of trial in the case of the soldier named abon
has been examined by the Board of Review, ‘

" 2¢ Accused was tried upon the following Charge and Specificationt
CHARGE: Violation of the 58th Article of Var, -

Specification: In that Private Charles Baker then
Technician Fifth Grade, 472d Military Police
Escort Guard Company, did, at Nemours, France,
on or about 9 September 1944, desert the ser-
vice of the United States and did remain gbsent

. in desertion until he was apprehended at Paris,’
France, on or about 1 March 1945,

He pleaded not guilty and, all membere of the court present at the time
the vote was taken concurring, was found guilty of the Charge and Speci-
fication. No evldence of previous convictions was introduced. All A
members of the court present at the time the vote was taken concurring,
he was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to becoms due, exnd to be confined at

hard labor, at such plasce as the reviewing authority may direct, for

the term of his natural life, The reviewing authority approved the
sentence, designated the Fastern Eranch, United States Disoiplinary
Barracks, CGreenhaven, New York, as the place of confinement and for-

warded the record of trial for action pursuant to Article of War 50§

12859
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v3’.‘-- Snnmry of evidence for prosecutions

It is shown ’by the testimony of his compaxny comnder and first
sergeant and by an extract cepy of the company's mormimg report, that
accused sbsented himself without leave from his company at or near
Nemours, France, 9 September 1944 (R7-9; Pros.Ex,1), He was’ apprehendod
by a military policeman on 1 March 1945 in Paris, France (R10; Pru.nx.Z)o

- 4; Sumary of evidenoo for defenso: : , ' !

A corporal of accused's organization testified he was regarded
as a good soldier (R11), While accused was awaiting return to his
company, a military police officer found him to be a capable and efficient
soldier who performed his duties as a drill urgeant with cheer:ul obodiome
and in an enmplary marmer (R12; Def.Ex.A)e

Arter his righ'bs as a witness were explained to him, accused
elected to maks an wnsworm statements On or about 9 September 1944 at
Nemours, France, ha unsed his Class B pass for the first time, Becoxing.
under the influsnce of liquor hs was unable to return to his company,

When he did returs, his company had moved - supposedly to Metz,  His
company was not at Mets g0 he returned to Avon near Fountainbleau, Msnmbers
of an ordnance evacuation company there tried to locats his company for .
hin, He always intended to returm, He had no imtention to desert, Thse
arny was his first love, Hs had nine years service and hopes to stay im
after the war (R13), - ’ ' ‘

5. Accused's unauthorized absence of 173 days in anm active Theater
of Operations, terminated as showa by apprehension, support the courtfs
inference and finding that at some time he intended hot te returm (cn ‘
FTO 1629, OfDonnell, and cases therein cited),

6e The charge cheet shows that accused is 28 years ten months of
* age, that he emlisted 2 July 1940, and that his prior service consiated
of onme enlistment from 13 Jlﬂy 1934 te 13 July 1937.

7« The court was lega.lly constituted and had juriadiction of the
person and offense. No errors injuriously affecting the substantial
. rights of the accused were committed during the trial, -The Board of
Review 1s of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence, . ,

8, The penalty for desertion in time of war 1s death er such other
punishment as a court-martial may direct (Article of War 58), The designae
tion of the Eastern Branch, United States Disciplinary Barracks, Greenhawn,
New Ygrk, as the place of confinemnt, 13 authorized (M 42; Cir, 210, WD
14 Sept.1943, gec.VI, as amended

Judge Advocate

Judga Advocate
. /5’/ // J Judge Advoeate -
(‘_“ [CENTIAL | / - 2859
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Branch Office of The JudgefﬁdvocateYGeneral
with the
European Theater of Operatlona
APO 887
BOARD OF REVIEW NO. 1
CM ETO 12869
UNITED STATES ; 6TH INFANTRY DIVISION
Ve ) Trial by GCM, convened at Menden,
: S ) Germany, 22 April 1945. Sentence:
Private First Class EARNEST ) Dishonorable discharge, total for-
DeWAR (15043139), S5th, Signal ) feitures and confinement at hard
Company ) labor for life. United States
)

Penitentiary, Lewisburg, Pemnsylvania,

HOLDING by BCARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

, fl. The record of trial in the cass of the soldier named above

has been examined by the Board of Review and the Board submits this,
its holding, to the Assxstant Judge Advocate General with the Luropean
‘Theater of Operations,

2. Accused was tried upon the following charges and specifica=
tions: © )

CHARGE I; Violation of the 924 Article of War.,

Specification: In that private First Class
Earnest DeWar, 5th Signal Company, did,
at Wendelsheim, Germany, on or about
2l March 1945, forcibly and feloniously,
against her will, have carnal knowledge
of Mrs, Elisabeth Mathes,

CHARGE II: Violation of the 93d Article of War.

Specification 1: In that * * % did, at Wendelsheim,
Germany, on or about 21 March 1945, with in-
~tent to do her bodily harm, conmit an assault
‘upon Mrs. Elisabeth Mathes, by willfully and
feloniously striking the said Mrs. Mathes in
the face with a carbine.

CONFIDENTIAL
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Specification 2: 1In that * * x did, at Wendel-
sheim, Germany, on or about 21 March 1945,
with intent to do her bodily harm, commit
an assault upon lirs, Elisabeth Mathes, by
willfully and feloniously striking the
said Mrs, yathes in the abdomen with a carbine.

Specification 3: In that » % * did, at Wendel=-
sheim, Germany, on or about 21 March 1545,
with intent to do her bodily harm, commit
an assault upon Mrs. Elisabeth yathes; by
willfully end feloniously ‘tearing the said
Mrs. Mathes in the private parts of her
body with his hand.

CHARGE IIIp Violation of the 96th Article of War.

Specification: In that * * * did, at Wendelsheim,
Germany, on or about 21 March 1945, wrong-
fully, willfully, and in violation of stand=
ing orders fraternize with German civilians
by entering the home of Mr. and lMrs, Herrmann
Mathes.

He pleaded not guilty and, all of the members of the court present
at the time the vote was taken concurring, was found guilty of all
charges and specifications. No evidence of previous convictions

was introduced. All of the members of the court present at the time
the vote was taken concurring, he was sentenced to be hanged by the
neck until dead., The reviewing authority, the Commanding General,

. 5th Infantry Division, approved the sentence and forwarded the re-
cord of trial for action under Article of War 48. The confirming
authority, the Commanding General, European Theater of Operations,
confirmed the sentence but, owing to special circumstances in the

. case, commuted it to dishonorable discharge from the service, fore
feiture of all pay and allgwances due or to become due, and confine-

ment at hard labor for the term of accused's natural life, desig-
nated the United States Penitentiary, Lewisburg, Pennsylvania, as :
the place of confinement, and withheld the order directing the

execution of the sentence pursuant to Article of War 50%.

3+« The evidence for the prosecution is, briefly summarized, '
as follows: : )

On the night of 21 March 1945 (date of alleged offenses),
accusedts organization, the 5th Signal Company, was billeted in
Wendelsheim, Germany (R32-33), in which city Herrmann Mathes and his’
wife, Elisabeth, the person alleged to have been assaulted and raped,
together with their 11 children, the youngest of whom was about five
weeks of age, resided. Mathes end his wife had already gone to bed
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on the nizht in question when, between 11:00 and 11:30 O'clock
(rrathes fixed the time as between 11:20 and 11:30), they heard
someone knock and call at their door (R6,17). Mathes went to

the door while his wife lighted a carbide lamp. #hen the door

was opened, an American soldier, who was armed with a carbine,
entered. Asked if he wanted something to eat or drink, he re-
plied in the negative. He then said something which Mathes °
understood as a request for wine. A glass of wine was procured
and the soldier drank it (R13), He then asked about the young
baby, played with it briefly, passed on to where Frau Mathes

was lying in bed and made evident that he desired to have sexual
intercourse with her., When Mathes protested and explained the
recent birth of the youngest child, he was seized and thrown
aside. The soldier then pushed Frau Mathes down on the bed and
began to undress her. When Mathes again sought to intervene,

he was threatened with the carbine and made to get into bed.

The soldier then placed his helmet and carbine at the head of

the bed, got on top of Frau Mathes and began trying to engage

in sexual intercourse with her. She was not completely un-
dressed. She also resisted. Presently the soldier arose, re-
moved additional of her clothing and his own jacket, got back
upon her and resumed his efforts. After a short period, he arose
again, removed his leg.ings and trousers, as well as the remainder
of Freu kathes' clothes, and then once more got upon her. ‘At this
stage of the proceedings, when urged by his wife to secure help,
Mathes jumped from bed and went out the door. The soldier seized
his carbine and followed but returned shortly and struck Frau
Mathes twice with the butt of the carbine, once on the forehead
and once on the chin(R8-9), Ha then dressed and went into an-ad-
joining pantry. Failing to find an exit, he returned to the room,
dregged Frau Mathes from bed, forced her legs apart and with his
hand penetrated her vagina, thereby inflicting internal injuries
and causing her to bleed profusely (R7). He again struck her
with the carbine, this time in the abdomen, after which he again -
‘sought an exit. He finally asked Frau Mathes to point out the cor=
rect door and when she had done so, he left. The time of his leav1ng
was approximately five minutes before midnight (R12). .

Frau Mathes at no time consented to the act of sexual in-
tercourse with accused and she resisted his efforts throughout to
the extent that her impaired strength permitted (R7,8). Despite
her resistance, he from time to time succeeded in penetrating her
genitals with his own but at no time had an emigsion (R8).

‘ - Mathes, not being permitted on the streets at night, obe
tained no help on the night of the occurrence, but reported the
matter to American military authorities the following morning.
Frau Mathes was promptly examined by an American Army medical offi=-
cers The examination disclosed a contusion and ecchymotioc swelling
of the left upper eyelid, a mild.contusion of the left lower eyelid,
and & bruise and marked swelling of the left lower jaw (R19). A vag-
inal examination dnsclosed profuse bleeding from the vagina.
&
CONFIDENTIAL g4’%
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¢
The perineum was intact; the anus normal, There was swelling
and marked tenderness of the left labia majora and minora, A
piece of loose tissue one-half inch long was hanging from the
left labia minora, There-were oosing ecchymotic spots around -
the urethra with a very small superficial tear in the mucous mem=
brane on the right side. There were also several small super-
ficial tears in the anterior commissure., The urethra was in-
tact. There was a small tear in the left lateral vaginal wall,
The cervix {mouth of the womb) was not inspected but, except for
an old laceration on the right side, felt normal. The uterus was
in normal position, slightly larger than normal and not tender,
. The bleeding was from the uterus and from the oozing, superficial
tears mentioned above (RZO) The examining officer (presumably .
testifying, in part at least, from medical history supplied by
the patient at the time of the examination) stated also that Frau
Mathes had had & normal delivery some five weeks previously, fol-
lowing which she bled more or less for ten days. The bleeding °
had then ceased completely, after which she had been well until
the assaults in question (R19)., Frau Mathes was placed in a hos=-
pital after the examination,

N

Both Herr and Frau Mathes identified accused at the trial
as the person who entered their home and attacked Frau Mathes on
the night in question (RlO-ll,lS). Each testified, that he and
she separately had seen, recognized and identified a ccused in an
identification parade two days after thea ttack (R10,15). The day
following the attack, upon different occasions, available members
of accused's organization, some 80 or 90 in number, were paraded
before Herr and Frau Mathes, respectively, WNeither he nor she
identified any of them as the guilty party. Accused was not in
either parade (R22). The following day a group of eight or nine
men, including accused, was taken by First Lieutenant Sam Buonafede
to the hospital in which Frau Mathes was being treated. The men
were sent into the room in single file, there to form &.line, Lieut=
enant Buonafede stated that immediately upon aocused 8 stepping
through the door, Frau Mathes said, "He is the man" (R26). The
same group of soldiers was then carried to where Mathes ‘was, and
he also identified accused (R26), Accused had never visited the
Mathes home prior to the night in question (Rlz). )

The morning after she was attacked, Frau Mathes found a
short, leather legsing at the end of the bed on which she had been
‘lying at the time of the attack (R9). It was turned over-to Lieut-
. enant Buonafede, who, later that day, was informed that accused had
borrowed a pair of leggings that morning (22 March). This led to
accused's being questioned that nizht. He denied that he had either
lost a legging or borrowed a pair, claiming that the leggings which

CONFIDENTIAL .
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he was then wearing were his own (R25). These latter leggings
wore teken from him by Lieutenant Buonafede. They, as well as
the legging that was found in the Mathes Bome, were 1dentified
" and introduced in evidence (R36; Pros. Bxs. 1, 3).

: After having been identified by Herr and Frau Mathes

on 23 March, and after having been duly warned of his rights,
accused admitted that the legging found in the Mathes home be-
longed to him and that he borrowed the pair taken from him by
Lieutenant buonafede from one Wampler on the morning of 22 March
- (R26). .Two statements in writing, both made and signed by ac=
cused on 23 March after due warning, were introduced in evidence
without objection (R32; Pros.Exs.2,4). In one (Pros.Ex.Z), he
said that he was drunk on the night of 21 March. He recalled
walking up or down a street in Wandelheim, Germany, in the vicin=
ity of 5th Signal Company. It wes possible that he entered a
civilian home but he did not believe that he could have raped -

- or assaulted Frau Mathes., When he woke up at 0600 hours on 22
March, one of his-leggings was missing and he borrowed a pair
from Eugene Wampler, they being the leggings taken over by
Liettenant Buonafede. In the other statement (Pros.Ex. 4), he
merely admitted ownership of the legging shown him by Lieutenant
Buonafede (the legging found in the Mathes home).

Eugene Wampler was not present at the trial, but hia
brother testified that he heard accused ask Eugene for the loan
of a pair of leggings on the norning of 22 March (R40). :

Captain Joseph M. Kohnstemm, commanding officer of Sth
Signal Compeny, saw accused at company headquarters in Wendelsheim,
Germany, between 9:00 and 9130 pm on 21 March. Accused had just
completed a trip from the.division near echelon, & distance of ap=
- proximately 150 miles. There was nothing unusual about his sppear-
ance and he expressed himself in a normal manner, He did appear
to be tired (R33),.

Technical Sergeant Yohn F. Kurgan stated that he was with
accused continously from 4100 to 11:00 pm on 21 March. He last
saw accused when the lights went out just after 11:00 pm. The
11:00 o'clock news broadcast had just ended, Sgccused was then sit=
ting on the side of his bunk, partially undressed. He had removed
his field jacket and was removing his shirt (R37). Sergeant Rurgan
did not know whether accused wont to bed. He did not hear him leave
the quarters. He himself went to sleep within a short time after
Zoing tobed {R37-38), Neither the prosecution nor the defense
questioned the witness with regard toaccused'a state of sobriety.

At the suggestion of the president of the court, there was

read into the recordghe following, from paragraph 6g of a letter
from Headquarters Twelfth Army Group, to-wit:

-  CONFIDENTIAL
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"American soldiers must not associate with
Germans., Specifically, it is not permis-
sible to shake hands with them, to visit
their homes" (R52).

4. Defense evidence:

‘ Captain Kohnstamm, Sergeant Kurgan and First Sergeant
Raymond L. Liedke, all of whom had known accused for periods rang-
ing from 16 months to four years, each expressed the opinion that
accused was of good character and reliable (R35,59,4l).

Upon having his rights as a witness fully explained to
him, accused elected to testify under ocath as a witness in his own
behalf. He related his experiences on his trip from Luxembourg to
Wendelsheim and his activities immediately after arriving at the
latter place in the evening of 21 March 1948. He had pulled his
leggings off while driving and when he parked his jeep for the night
and left it about 6:00 pm., he left his leggings in it, He did not
see either of them again until Lieutenant Buonafede coafronted him
with one of them (R48). Both were missing when he went to loock
for them about 6:30 am on 22 sarch (R46). After supper on 21 March,
he drank wine with a number of different people at four different
places about the company area. Finally, about 10¥00 pm, he procured
two bottlem of wine from & wine cellar, returned to his room and
drank some more., He listened to the 11:00 otclock news broadcast
end retired shortly thereafter \R47,48), On cross-examination, when
asked about his written statement wherein he said, "one of my leg-
gings was gonf, he stated that he was nervous when he signed the
statement and did not pay 'a great deal of attention to it (R60).

5« Therecord of trial clearly is legally sufficient to supe
port the finding of suilty of rape (Charge I and Specification). ‘A1l
elements of the offense were established by the undisputed testimony
of the prosecuting witness and her husband (CM ETO 4194, Scott and authe
orities therein cited/, It was not essential to commission of the of=
fense that accused have an emission (MCM, 1928, par. 148b, p. 165).
There was substantial competent evidence to support the court's finde
ing that accused was the guilty party. Both Frau kathes and her hus-
band definitely identified accused at the trial and both separately
identified him without hesitation from among other soldiers in an ‘
_identification parade two days after the of fense was committed. Proof
of the previous extrajudicial ideptification was properly admitted in
evidence (CM ETO 3837, Bernard W. Smith; CM ETO 7209, Williams; CM
ETO 8270, Cook). In additions accused's legging was found in the
Mathes home alter the offense was committed. Accused's contention
that he was at his billet in bed at the time the rape was committed
and that his legzings were stolen, which contention was not in harmony
with his voluntary pretrial statements, merely presented an issue of
v fact on the question of identification, the determmination of which
on the state of the record was for the court. (CM ETO 3200. Price).

CONFIDENTIAL
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6. The evidence of record is likewise legally sufficient
to support the findings of guilty of Charge II and each of its
specifications, Each specification charged an assault with in-
tent to do bodily harm.

. "This is an assault.ag:ravated by the speci-
fic present intent to do bodily harm to the
person assaulted by means of the force em~
‘ployed, - It is not necessary that any bat«
tery actually ensue, or, if bodily harm is
actually inflicted, that it be of the kind
intended™ (McM, 1928, par. 149n, p. 180).

The undlsputed testimony of Frau Mathes, corroborated by subsequent
medical examination, established the assaults and such serious in-

juries as to remove the case from the realm of speculetion or infer=-
ence regarding accused’'s intent to do bodily harm (cM ETO 804. Ogle-
tree ot al; CM LTO 4606, Geckler,

7. The Specification of Charge III‘alleged that accused did

"wrongfully, willfully, and in violation
of standing orders fraternize with Ger=-
man civilians by entering the home of

Mr, and Mrs. Herrmann Wathes” (Underscor=
ing supplied).

The specific act alleged to constitute fraternization is that of
entering the Mathes home. The evidence shows that accused gained
admission by knocking and calling at the door, whereupon Mathes
opened it., Accuséd asked for and wasigiven wine which he drank,
and played with the baby. Thereafter he directed his attention to
‘Frau Mathes, whom he eventually succeeded in raping. The court

was justified in inferring from accused's amicable acts immediately
following his entry into the house that that entry, unlike those in
CM ETO 10501, Liner and CM ETO 10967, Harris, was not motivated solely
by the purpose of committing a criminal offense, and that it there-
fore constituted fraternization (CM ETO 11978, Brcmléy) There is
thus no inconsistency between the findings of guilty of this Specifi=
cation and those of the Specification of Charge I (rape). In the
Liner and Harris cases, supra, the entry into the/Gorman home was
immediately followed by unfriendly conduct, culminating in assaults
upon the inmates, in clear contra-distinction to the instant case,
The record supports the findings of guilty of the Specification,

. 8o Thg,charge sheet shows that accused is 34 years of age and
enlisted 8{August 1940 at Fort Benjemin Harrison, Indiana. (His per-
iod of service is governed by the Service Extension Act of 194l.. He
had no prior service,
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9. The court was legally constituted and had jurisdiction
of the person and the offenses. No errors 1njyriously affecting
the substantial rights.of acéused were committed during the trial,
The Board of Review is of the opinion that the record of trial is
‘legally sufficient to support the findings of gullty and the sen-
tence as commuted, 1

10. The penalty for rape is death or life impriscnment as
the courtemartial may direct. Confinement in a penltcntihry is
authorized upon conviction of rape by drticle of War 42 and sec-
- tions 278 and 330, Federaixcrimlnal Code (18 USCA 457, 667). The
designation of the Unlted\ﬂtates Penitentiary, Lewisburg, Pennsyl-
vania, as the place of confinement is proper (Cir.229, WD, 8 June
1944, sec.II, pars. 1b(4), 33).

/s/ B. Franklin Riter Judge Advocate

" /s/ Wa. F. Burrow Judge Advocate

/s/ Edward L, Stevens, Jr. Judge Advocate

N
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War Department, Branch offzce or The Judge Advocate [Eoneral with
the European Theater of Operations, 14 Jul 1945 - TO: Commanding
General, United States Forces, European Theater, APO 887, U.S. Army.

" 1. In the case of Private First Class EARNEST DeWAR
(15043139), 5th 8ignal Company, attention is invited to-the.foregoing
holding by the Board of Review that the record of, trial is legally
sufficlent to support the findings of guilty and ‘the sentence as
commuted, which holding is hereby approved. Under the provisions
of Article of War 50%, you now have authority to ordar execution of .
the sentence,

2. When copies of the published order are formrded to this
: ofﬁce, they should be accompanied by the foregoing holding and this
indorsement., The file number of the record in this office is CM ETO
12869, For convenience of reference, please place that number in
brackets a.t the end of the ordert (CM ETO 12869).

/3/ E. C. MONEIL

E. C. McNEIL.
Brigadier General, United States ‘rmy.
Auista.nt Judge Advocate General.

(Sentence as commuted ordered exeouted. GCMO 289, ETO, 26 Jﬁiy 1945),

CONFIDENTIAL






0O IDENTIAL

-

Branch Office of The Judge chate General

HOIDING by BOAKD OF REVIEX NO. 5

HILL, EVINS and JULIAN, Judge Adwocates |,

‘1.

(DI

with the
! European Theater
- “4p0 887
BOARD OF REVIEW.NO. 5 | 24 A5 1045
T . L / .
-CM ETO 12873
" UNITED STATES ) 89TH INFANTRY DIVISION
| o oo , ; Trial by GCM, convensd at Immerath,
_ ; o ) Germany, 10 April 1945. Sentence
Technicisn Fifth Grade EIMER ) asg to each: Dishonorable discharge,
L. SPCHN (18020239) and . ) . total forfeitures, and confinement
Private MARTON L. WHELCHEL )} at hard labor for life. The United
(18038433), Company C, 602nd ) States Penitentiary, Ievd.sburg,
Tenk Destroyer Battalion ). Pennsylvania :

The record of trial in the case of the soldiers named

above has been examined by the Board of Review and the Board, sub-
mits this, its holding, to the Assistant Judge Advocate General in
charge of the Branch Office of The Judge Advocate General with the

European Theater. .. .

. 2
specifications :

CHARGE I:
Specification.

Violation of the 92nd Article of War.
In that Private Marton L. Whelchel,

Company C, 602nd Tank Destroyer Battalion,

ard Tec 5 Elmer L. Spohn, Company Cjy

602nd

Tank Destroyer Battalion, acting jointly and
in pursuance of a common intent, did, at Im-
merath, Germany, on or about 14 March 1945,
forcibly and feloniously, against her will,
have carnal knowledge of Hilda.gard Thull

CONFIDENTIV
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Accused were tried joirxbly upon the following charges amd
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T CHARGE II: Violation of the 93rd A.r'hicle of wa.r.
Spacincation: In that Private Marton L. Whelchel,
Company C, 602nd Tank Destroyer Battalion, -
- did, at Immera.th Germany, on or about 14 March
1945, with intent to comit a felony, viz,
- rape, commit an assault upon Helga Thull, by
willfully and feloniously removing lher step-
. ins from and throwing the said Helga Thull
' ' on a bed.

Each pleaded not gullty. Two-thirds of the members of the court
presant when ths wtie was talken conaurring in the case of Spohn,

- and all concurring in the case of Whelchel, each was found guilty
as charged. No evidence of previous comvictions was introduced.
Taree-fourths of the menbers of the court presermt when the vote
was taken concurring, Spohn was sentenced to be dishonorably

. discharged the service, to frfeit all pey end allowarces due or
to become due, and to be confined at hard labor at such place as
the reviewing authority may direct for the term of his natural
life, A1l of the memberm of the: court present when the vote was .
taken concurring, Whelchel was sentenced to be hanged by the neck{:
until dead. The reviewing autharity, the Commnding Genersl, 89th
Infantry Division, approved the sentence of each, designated the
United States Fenitentiary, lewisburg, Pennsylvania, as the place
of confinement of Spohn, and- forwarded the record of trial for -
action pursuant to Article of War /8. The confirming authority,
the Cormanding General, European Theater of Operations, confirmed
the sentence of Whelchel, but owing to speclal circumstances in
this case, canmuted it to dishonorable discharge from the service,
forfeit ure of all pay and allowances due ar to become due, and
confinement at hard labor for the term of his matural life, designa-
ted the United States Penitentiary, Lewisburg, Pennsylvania, as the’

_place of confinement, and withheld the order directing the exscubtion
of the sentence pursuanb to Article of War 505.

3. Evridence :uxtroduced by the pmsecut.:.on shows that both

accused were members of Company C, 602nd Tank Destroyer Battalion

- {R24). -On 14 March 1945, Matthias Thull was living in Immerath,
Germany, with his wife, two daughters, Hildagard and 'Helga, 16 and

. 13 years of age, respectively, a nine year old son, and his brother-
in-lsw, Joseph Schmitz. Between 11300 and 12:00 pm, the two accused
went to the home of this family, knocked on the door, and told Herr

-~ Thull who answered that they wanted to sleep there (R6,7,11,15,19,20).
Thull protested that there was not room for them but they went up- .
stairs. When Thull started to follow, "The big soldier, or dark ohe"
(vhom Thull identified as Whelchel (R8).hit him on the chest with . .
his gun, gave him a push, and told him to stay dom (R6)e Each -
soldier had a bottle, They had been drinking and Spohn .was. drunk
(®r7,8,15,19,20). Upstairs, they entered & bedroom where there were
two beds., In one were Hildagard and Helga, in the other Frau Thull

- 12873
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and the nine year old boy (R7,16,17). When Hildagard awoke she
observed the soldiers standing there., Her testimony was corro--
barated in pertinent part by her sister, her father and her uncle, .
Herr Schmitz. As she related the story, after accused entered

the room, ‘tiey firs.sat on the bed occupied by the girls who
thereupon got up, dressed and attempted to leave, But they

were restrained by one accused (Whelchel) who frightened them

by pointing a gun at them. Thereupon they called for their

father to coms up and he came up. Shortly after they called

for their uncls, because he understood English, and when the

uncle arrived, Whelchel told him that Hildagard had to sit on

his lap. She did not want to do this and cried, whereupon ac-

cused pointed his gun at the family and threatened to shoot all
unless she complied, Then the girl "went over", unwillingly,

she was so afraid, ard accused Whelchel hit her on the head with
his gun, took off her pants, made all her "folks" get on one bed,
and pulled and pushed her over to and into.the other bed. At

first she tried to get away, but he pulled her back and put his
penis in her. She jerked so that it came out. He made her put .

it back in. She squirmed and pushed, and it cams out again, and
once more "he put it in"., Hé reémained with her about an howr and
then he .called Spohn who in. the meantime had vomited and gone to-
sleep, - ThHe girl wanted to Jjump up and run but he pushed her back

on the bed, Spohn got up and came over, and did the same thing td
her. She could feel his penis in her. Hildagard cried all the time
and called for help, tried to get away, but ¢ould not. Vhile Spohn
was with Hildagard, Whelchel went to the other bed, grabbed Helga,
the 13 year-old girl, brought her over to the bed with Hildagard

and Spohn, took out his penis and laid on top of her while she cried
out all the time, "Mother, Mother, I'll die®, Helga said she could
feel his penis against her body, "right here in front" (R8-10,12-14,!
15-22). An Army medical officer examined the two girls the next :
days ."On the younger girl", Helga, he found nothing. An examina- .
tion of Hildagard disclosed a tear in the hymen. ithether the tear
was fresh, the officer was not certain. In addition, he found a
srmall blood clot at the lower end of the tear,. together with a
swelling and puflish discoloration of the entrance (R23).

4. First Lisutenant Robert E, Graham of accused's company
testified, on cross-examination, that Whelchel had never be¢én court-
martialled and had received company punishment only once, for drink-
ing, during a period of two and one-half years; and that "he was ons
of the best tank destroyer drivers in the ETO ¥ % # never.had any
trouble with his vehicle * 3 # also been in several tight places with
us and has always stuck by all of us every time?”, The lieutenant
sa.:i.d that during the same time, Spohn had not been court-martialled (R24,
25). ‘ . _ .

4
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A corporal in accused's company testified for the de-
fense that whelc:hel had been playing poker with him and others up
until about 1l o'clock the night in question and that he was drunk

(R25,26).
rights

5, The/of accused as witnesses in’ their own behalf were
fully explained to them. Whelchel elected to remain silent and
Spohn to take the stand and testify under oath (rR27).

: Spohn in substance said that on the -m.ght of 14 March,
after a rather late supper, he and Whelchel drank wins, "a little
bit", that he then went on guard between 9:30 and 10230, .after
which he and his co-atcused "continued to drink some more wine or
whatever it was" (R27). Later on, they went to a nearby civilian
home and upstairs where some Germans were talking. Spohn saids:

%I don't know what they were saying, I
-didn't feel very good so I went down and
.went to sleep., I don't have any idea how
long I was asleep, but Private Whelchel
. woke me and asked me if I wanted to fuck
with this girl amd I said yes. So I got
on the bed, but I couldn't get a *hard on?, . ,
While I was trying to get a ‘hard.on', . ' -~
Whelchel and this other girl got on the
bed. He wasn't there very long and he said
let's go. So we got up and went back to
the housef (R27),

Spohn denied that he had i.xxteréourse with the girl. If she struggled
he did not recall it. He did not attempt to have intercourse with
her., He sald, also, he was lying between her 1egs and that his penis
was between her legs.

: s ) cross-examina.tion, Spohn said he was oh the bed "with
the 1", also, that he took out. his penis and did "tonch her-with
1t (R26-29). ~

s

6o . "Rape is the unlawful carnal knowledge of a
- .waoman by force and without her consent"
(MCM, 1928, par.llgB}Z, p.165)0

"Assault with intent to commit rape-~This is

.an attempt to commit rape in which the overt
act amounts to an assault upon the woman in-
tended to be ravished" (MCM, 1928, par.M?l

p9179)0 R -

The evidence before the court justified the findings of
" Builty with respect to each accused for the rape of Hildagard Thull -

(Charge I, Specificatlon) » and with respect ‘bo accused Whelchel for 12 8 7'

CONFIDENT =
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his assault with intent to conxmit rape on Helga Thull
(Cha.rge II, Specification).

‘Ons at least of the accused wag armed. Uninvited,
they entered a strange house and over protests proceeded upstalrs
to a bed room where they found the two girls. The girls called
for their father and uncle when they realized that accused had
avil designs. They atteupted to leave the room and were stopped
by a pointed weapon. A threat to kill a1l unless she complied
resulted in Hildagard, 16 years of age, sitting on Whelchel's
knees., Hildagard was then pulled and pushed on to a bed and
there raped first by Whelchel and afterwards by Spohn. She
struggled and resisted. She was penetrated by each accused.
Vhelchel then attempted to have intercowrse with Helga, a 13
year old gid, OShe called for assistance but Whelchel grabbed
her and brought her to bed with him. :

The law is that the vict.im of a8 rape will resist to
the extent that the circumstances require. The reason for this
is that failure to resist my denote consent and, of course,
where there is consent there is no rape., Circumstances such as
are found here indicate that the victims were filled with fear
that resistance would result in death or great bodily harm, Such
fear excuses resistance. "Intercourse effected by terror, and
without consent, is rape (44 Am.Jur. secs.5,6,7,8, p.903)s -

Spohn in his testimony injected the mroposition that
Hildagard did not struggle or resist, implying that there was
consent., Even if there was not great resistance, the. two accused
had no right to believe that such failure constituted consent or
approval to submission. Vhere consent is interposed as a defense
the cowrt has a right. to judge all the circumstances to determine
whether accused had a right to believe there was consent if in
fact there was none. The circumstances here, which imvolve the
terrorizing of an entire family, the bra.ndie{)ing of a gun and
threats of death, immediately preceding the intercourse, would
fully explain the lack of resistance on the part of thess two
young girls, and certainly justified the court in believing that
accused could nct have belleved reasonably that there was consent
to what fo]lowed. - :

In view of the fact that Yihelchel had already cormitted
rape on Hildagard, the court was justified in believing tliat when
he, Whelchel, assaulted Helga he intended to commit rape,

- T The charge sheet shows that accused Spohnis 27 years of
) age 'and that he enlisted 23 August 1940 without prior service, and
that accused Whelchel is 22 years of age and that he enlmted 15

January l9l;.1 without prior service,

N
~
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8. m court was. 1@111: constituted. and had dnriadietica
of the persons and effenses., No errors injuriously affecting the
swbstantial rights of either accused were comitted during the -
trial. The Board of Eeview is of the opinion that, as to.sach
accused, the record of trial is legally su.tﬁcient 'bo uupport the
2indings of guilty and the se:ntmco. o A

1 9 The pemlty for raps is" dea.th or 11!- impriaonmont
the court-martial may direct (A¥ 92), Confinement in a peniten~-
tiary is suthorized upcn conviction.of rape by Article of War
42 and sections 278 and 330, Federal Criminal Code (18 USCA, 457,
567). The designation of the United States Penitentiary, Lewis-
burg, Pennsylvania, as-the placs of confinement, is proper. (C:I.r.
229, WD, 8 June 1944, sec.II, para.lb(h), Bb). -

-

Jndgo Advocate -

% ; Judge Advocate

@&wﬂw P mge Advocste
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. War Department, Branch Office of The Judge Advocate General with

the European Theater. A3 19 T0: ‘' Commanding
General, United States Forces,%opein gea‘ber (Main) » APO 757, U.S.
Armye s - . _

: 1. In the case of Private MARTON L. WHELCHEL (18038[;33) s
Company C, 602nd Tank Destroyer Battalion, attention is invited to
the foregoing holding by the Board of Review that the record of
trial is lega.lly sufficient to support the findings of guilty and
the sentence as’ commuted, which holding is hereby approved. Under
the provisions of Article of War 504, you now have authority to
order exscution of the sentence, v

2. When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this office
is CM ETO 12873. For convenience of reference, please place that
nunber in brackets at the end of the order: (MW).

//2// ﬂW / .

E. C. McNEIL,
Brigadier General, United States Army
-_ Ass:i.s’t,arx‘c. Judge Advvoca.te General. -

. -
'

( Sentence ordered ececuted, GCMO 388, ETO, 6 Sept 1945‘).

".n‘::_ﬁnENT I,
| 12873
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Branch Office of The Judge Advocate General
with the
European Theater

. AP0 887

BOARD OF REVIEW NO. 4 . 7 NOV 1945 -
Cx ETQ 12878

UNITED '‘STATES 3RD ARMORED DIVISION

Ve Trial by GCM convened at
Bickendorf (Cologne), Germany,
17,18,19 March 1945.
Sentencet . Dishonorable
discharge, total forfeitures
and oonfinement at hard labor -
for life. United States
Penitentiery, Lewisburg,
Pennsylvanie,

private WILLIAM C WEBB
(14012102), Division
Artillery Command, 3rd
Armored Division

Nt St Saaestl Sl st “wutt? sl il StV ot st

HOLDING by BCARD OF REVIEW NO. 4
DANIELSON, MEYER and ANDERSON, Judge Advocates

l, The record of trial in the case of the soldier named
above has been examined by the Board of Review and the Board
submits this, its holding, to the Assistant Judgze Advocate |
General in charge of the Branch Office of the Judge Advocate
General with the European Theatsr.,
i
2. Accused nas‘hiedon the following Charge and Specificatlonz

CHARGE:" Violation of the 92nd Article of War,

- Specification: In that Private William C. Webb,
Division Artillery Command, Third Armored
Division, did at Bickendorf, Germahy, on

or about 10 March 1945, with malice afore-
thought, willfully, deliberately, feloniously,
unlawfully, and with premeditation kill one
Heinrich Puyszinski, a humar being, by shooting
him with a rifle, -

el =
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He pleaded not gullty and, all of the members of the

court present at the time the vote was teken concurring, -
was found guilty of the Specification and Oharge., Evidence
was introduced of one previous conviction by summary court
for absence without leave for two days in violation of -
Article of War 61, All of the members of the court present
at the time the vote was taken concurring, he was sentenced
to be hanged by the neck until dead. The reviewing authority,
the Commanding General, 3rd Armored Division, approved the
sentence and forwarded the record of trial for action under
Article of War 48 with recommendation that the sentence be
commuted to dishonorable discharge, total forfeitures, and
confinement at hard labor for the term of his natural life.
‘The confirming authority, the Commanding General, European
Theater of Operations, confirmed the sentence, but owing to
special circumstances in the case and the recommendation of "
the Reviewing Authority, commuted it to dishonorable discharge
from the service,!forfeiture of all pay and allowances due or
to become due, and confinement at hard labor for the term of
accused's natural life, designated the United States Penit-
entiary, Lewisburg, Pennsylvania, as the place of confinement,
and withheld the order directing execution of the sentence
pursuant to Article of War 50%.

3. The prosecution's evidence in substance was aé follows:

Between 1800 and 1900 hours, 10 March 1945, dr, and
Mrs. Heinrich Puszinski were at their home in Bickendorf,
Cologne, Qermany (323,40). Privates Charles Dethlefsen and
Mathew J. M, sks, both of accused!s organization, and a German
c¢ivilian, Joseph Stammel, were also present, apparently having -
spent most of the afternoon drinking wine w th the Puszinskis
(R23,29,40,72), Neither Dethlefsen nor the Germsns were armed,
-although there is some evidence that Miska had a rifle and a
pistol (RR27,37,38,44,75). The group was in a bedroom when,
" at about 1900 hours, accused entered (R23,29,32,42,77,79).
He sat down on the bed where Miska was also sitting, laid/ his
helmet beside him and leaned the M-l rifle w th which he was
armed against him, with the stock on the floor and his right
" hand on the barrel (R23,34,43,40). At this time, he did not
appear to those present to be intoxicated (R24,42), although
one of them, Stammel, admitted on cross examination that he
himself had done so much drinking that he was unablé to judge
(R33,37). Aegcused's attitude was friendly, and although he
talked to no one, he offered chocolate and cizarettes to Mrs.
Puszinski (R24,42,47). Shortly afterwards, Dethlefsen wanted
to box with Puszinski, but Mrs. Puszinski separated them.
Puszinski who was standing on the side of the room opposite
to where accused was sitting, then opened his collar, apparently
to show some tattoo marks to accused and Miska (R26,33,35,42).
At this point Kiska and accused exchanged a few words and
accused raised his gun, took the safety off and fired four shots

-2 -
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(R25,27,34,35,43,47,49,73). Puszinski dropped to the

floor and the carbide lamp which was on the kitchen cabinet
"fell, thus extinguishing the light (R25,49). Immediately
after the shooting, accused left the room (R27),

Accused's battery commander was immediately summoned
by some soldiers who were in the vicinity of the Puszinski
house and who heard the shots, None of these men saw accused
leave the house, One of them, however, who was on guard had
seen him going in the direction of the house about 20 minutes
befors, at which time he was armed with an M-l rifle and
appeared to be under the influence of ‘liquor (§7,60-61),
Upon arrival, the battery commander found Miska, Uethlefsen,
Stammel and Mrs. Puszinski still at the house (R7), MAccused -
was ro longer there, but his helmet was found, as well as three
empty cartridge shells out of a .30 caliber rifle (R8,15).
Dethlefsen and Miska were put under arrest (R10,11). A
medical officer was sumnoned who pronounced Puszinski dead as
the result of gunshot wounds in the chest{R17).

Accused, after leaving the house, apparently returned
at once to his quarters. On arrival he went through the switch-
board room and was observed there by Private Irwin Sacks (R63).
He did not have his helmet, but was carrying an M-l rifle and
appeared to be in an intoxicated condition %R65,65,66,67).
Accused had been om switchboard duty in the afternoon and had
" been relieved because of intoxication, at which time he had
taken his gun end left (RS4-65). The gun he had with him on
his return was the same one he had taken with him at the time
he was relieved (R65)., According to Sacks, "He was drunk all
day and he was drunk when he left and I would say he was in
about the same condition when he came back" (R66). He was told
to go to bed but refused to relinquish his gun, saying, "I don't
want anybody to get my gun™ (R66,67). He then went to the room
of Private George Coppola which adjoined the switchboard room
(R63). He seemed to those present to be excited and scared,
although not drunk, and he was pale, with & kind of “glare" on
his face (R158,159). He pulled back the bolt on his gun and a
shell and clip fell out. All he said was, "Don't, don't, don't,™
(R157,158,159§. One of the men asked his whether 'he had shot’
anyone and he replied, "No", and then left the room (R157,159).
One of the men "threw out" the clip and bullets (R157,160). It
does not appear that anyone saw accused reload his gun (R157).

The battery commander meanwhile took lMiiska and Dethlefsen
to his quarters for gquestioning and as & result of his conversation
with them sent for accused (R12). Upon his arrival, accused was
so intoxicated that he could neither stand up nor sit in a chair
-and hed to be supported to prevent him from falling. This
occurred at about 2000 hours, or approximately an hour after the
shooting (R12), Nothing but incoherent mumbling could be '

obtained from accused (R1Z), and the battery commander sent for
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his rifle (R13). The first sergeant went to accused's
quarters and obtained a rifle which he was informed belonged
to acoused and which he delivered to the battery commander
(R68). There were three other "weapons™ in accused's room
at the time, although the gun taken by the first sergeant
was apparently the only rifle (R68,69 Upon examination
by the battery commander, the rifle was found Yo contain a
- 6lip and eight shells and did not appear to have been recently
fired (R13,14,70,90), »

None of the men in the company had been issued Mal"
rifles, although accused and Miska edch actually had one
(R70)s On examination shortly after the shooting, Hiska's
hed six rounds in the clip and looked as if it had been
fired "quite some time back and it was never cleaned" (R71,89).
It apparently remained in his.possession smd was examined again
during the course of the trial, at which time there were only
three rounds in the clip (R89). /',

The prosecutions 8 e vidence also showed that accused
was "Quiet and pretty easy to get along with" and that “his
attitude toward the Germans is pretty much the same as most
of the other men. He {fdid 'not partiqularly like or dislike
them in any way out of the ordinary” (R66,67).

4., Accused, having been warned of his rights by defense
counsel, elected to remain silent (R162). Evidence introduced
in behalf of the defense was substantially as follows:

.-Technician Fifth Grade Laurence K. Upp stated that
he was obliged to relieve accused from switchboard duty in
the afternoon of 10 March 1945 because of intoxication (R92).
He saw him on and off throughout the afternoon and at about -
1900 = 1930 hours, he told him to go to bed. Aoccused was
then seriously drunk” and in an ergumentative mood (RQZ) He
'?ad an M-1 riflé with him which was the only one in the building
R93)%

Both Dethlefsen and Miska testified for the defense
.(R94-132, 136-146), Each admitted his presence at the Puszinski
house at the time of the shooting and earlier in the afternoon
(Rr9S, 140) but disclaimed any knowledge or recollection of the

details of the events that transpired (R95,143). Both were
extremely vague as to virtually .everything that occurred and
neither admitted knowledge of the identity of the person who
fired the shots (R106, 143). Miska stated that he and Dethlefsen
were unarmed and, as far as he recalled, so was accused (R103«
127). He admitted possessing an M-l rifle but stated that he
had never fired it (R109), Dethlefsen testified that accused
did not seem to be drunk (R138),

::..4-
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. Private George Coppola testified that he was at
the Puszinski house at the time of the shooting although
not in the room where the incident occurred (R149). On .
- hearing the shots, he ran from the house .toward his quafters
(R150). Just as he reached the door bf his billet, he heard
accused call "Wait for me". Acoused was running, had an b=l
rifle and seemed excited but not drunk (2151-1545, He came
into Coppola's quarters and "started fooling around with his-
un", removing a clip and "a round or two of ammunition". He -
wont threough the motions of reloading the rifle" and coppola
thought he saw him put another clip in. The original clip and
the rounds he had unloaded were thrown out (R152,154-155).

" The Division neuropsychiatrist testified that accused
was sane and responsible and capable of differentiating between
right and wrong. He had the intelligence of a nine year old
and his intelligence quotient was 51 (R160-161).

5. The evidence in this case amply supports the court's
conclusion that it was accused who fired the shots that resulted
in Puszinski's death. Such conclusion flows not only from the
direct testimony of Stammel and Mrs. Puszinski, but also from
the inference legitimately to be drawn from the circumstantial
evidence relative to u ccusedts actions immediately following the
shooting, It is true that the rifle supposedly belonging to
accused contained a full clip at the time it was exemined by the
battery commander and did not appear to have been recently dise
charged. This, however, hardly offsets the direct testimony of
the eye witnesses to the shooting, particularly in view of the
evidence that accused reloaded his rifle following the incident
and of the somewhat dubious proof that the gun examined by the
battery commander was in fact the one accused had with him at the
time of the shooting. In this eomnection, it is regrettable
that the testimony of Kiska and Dethlefsen, the two military
witnesses to the crime, was so garbled and vague as to be a
virtual nullity from a protative point of view. HWhether this
was attridbutable to a desire to shield themselves or accused or
to bona fide, walcoholic oblivion to what was going on at the
time of the incident, is problematical, the former being the
more likely hypothesis. 1ln any event, as previously stated, there
is sufficient other evidence to support the conolusion that
accused fired the fatal shots., v '

The important question, therefore, is whether the
malice aforethought necessary to support the conviction of murder
has been sufficiently proved, ™Malice aforethought" according
to its definition in the Manual for Courts-kartial, exists
where there is "an intention to cause the death of, or grievous
bodily harm to, any person" or where there is "knowledge that
the act which causes death will probably cause the death of, or -
grievous bodily harm to, any person" (MCM 1928, par. 148a, pp.163-
164). If one or the other or both these states of mind exist,

-5 -
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the killing is murder even though, as in the instant

case, no premeditation or reasonable motive on the part

- of accused is proved (CM ETO 5745, Allen; CM ETO 6159,

Lewis; CM ETO 438, Smith; CMJJTD 42'2—'G—een) Since the
evidence shows that accused, although sane and able to
distinguish right from wrong, deliberately raised his gun
and fired four shots at the deceaséd, it is obvious that the
court was justified in finding that he possessed the intent
or knowledge requisite to constitute malice aforethought,
unless the complicating factor of intoxication was such as
to render him incapable of malice as previously defined
(see .CM ETO 9365 Mendoza). The evidence on the issue of intoxicatie
on is highly coanzcting. renging from statements by Stammel- and

Mrs, Puszinski that accused was sober to testimony by his battery
commander that about an hour later he was drunk beyond the cap=-
acity to control actions and speech. Hence, the question of

the degree of intoxication was one of fact for the determination

-of the court whose findings on such matters, as the Board of

Review has often held, will not be disturbed if supported by

.substantial competent evidence \see CM ETO 9396, Elgin, and

cases cited). wWhile a fair reading of the record—TEZHS to

no other conclusion than that accused was intoxicated to a
considerable degree, it is.considered in light of the deliberate
character of the physical acts comprising the shooting, that

the court!s finding that he was capable of entertasining malice

is sufficiently supported by the evidence. Indeed, the only
testimony indicating otherwise was that of the battery commander,
and it is noted that his interview with accused occurred nearly

an hour after the shooting and that during a considerable part

of such interwval, accused's movements were unaccounted for, It

is quite possible therefore that he may have consumed additional
intoxicants, thus producing a condition at the time he was seen

by the battery commander not representative of his state of
intoxication at the time of the shooting. The case, therefore,
does not fall within the principles laid down in CM ETO 9365,

Mendoza, and the record of trial is legally sufficient to support
the findings of guilty of murder,

6. The charge shest shows that accused is 23 years of age,
and enlisted 26 July 1940 at Fort “enning, Georgia. He had no . -
prior service, ' . ’

7. The court was legally constituted and had jurisdiction
of the person and offense, No errors injuriously affecting the
substantial rights of eccused were committed during the trial.
The Board of Review is of the opinion that the record of trial
18 legally sufficient to support the findings of guilty and the
sentenoe as commuted.

-6 -
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8. The penalty for murder is death or life

imprisonment as the courte-martial mey direct (AW 92)..
Confinement in a peritentiary is authorized upon -
conviction of murder by Article of War 42 and sections
275 and 330, Federal Criminal Code (18 USCA 454,567).
The designation of the United States Penitentiary,
Lewisburg, Pennsylvania,_as the place of confinement,

is proper (Cir. 229, WD, 8 June 1944, sec. II, pars. 1b

(4) 2v). |

LESTER A. DANIELSON Judge Advocate

; MlRTIﬁﬁl.ﬂﬁExﬁﬁijTL} Judge Advocate

JOEN R. ANDERSON _~ Judge Advocate

RESTRICTED
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Branch Office of The Judge Advocate General

with the
Eurcpean Theater of Operations
APO 887 .
BOARD OF REVIEW NO, /4 27 JUN 1945
CM ETO 12902 -
UNITED STATES g 4LTH INFANTRY DIVISION
Yo ) Trial by GCM, convened at Ansbach,
o ) Germany, 16 May 1945 Sentences
Private First Class A. (Ie0e) ) = Dishonorable discharge, total
Teo CROSS (6929237), Company )  forfeitures, and confinement at
E, 22nd Infantry . ) hard lsbor for life, Eastern
) Branch, United States Disciplinary
) Barracks, Greenhaven, New Yorks

HOIDING by BOARD OF REVIEW NO, 4
DANIEISCON, MEYER and BURNS, Judge Advocates

le. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried on the following charge and Speci-
fications o

CHARGEs Violation of the 58th Article of Ware

Specifications In that Private First Class A,
Je Cross, Company "E", 22nd Infantry, d4id,
in the vicinity of Prum, Germany, on or

" about 28 Februery 1945, deaert the service
of the United Statea by absenting himgelf

- without proper leave from his organization
with intent to avoid hazardous duty, to wits
an attack against the enemy, and did remain
abgent in desertion until he surrendered
himself at Paris, Frence, on or about 2 March
191450 !
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He pleaded not guilty and. 81l members of the court present at the
time the vote was taken concurring, was found guilty of the Charge
‘and Specifications ZEvidence was introduced of two previous cone
vietions by special courtemartial for absence without leave for
two and 19 days, respectively, in viclation:of Article of War 61.
AlY members of the court present at the time the vote was taken

* concurring, he was sentenced to be dishonorably discharged the’
service, to forfeit all pay and allowances due or to become due,
end to be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life, The re-
viewing authority approved the sentence, designeted the Eastern
Branch, United States Disciplinary Berracks, Greertaven, New York,
es the place of gonfinement, and forwarded the record of " trial for
acticn pursuant to Article of War 50%, . »

: 3.. The evidence for the prosecution mey be smmnarized as
followag : | .

¥

! ’

‘.;\‘

On the morning of 28 February 1945, accnsed's company
was in an assembly area near Prum, Germany, preparatory to ate
tacking the enemy, The company had been engsged with the enemy

- for about 12 days previously and the attack was to be made in
the latter part of the morning over wooded and hilly terraine .

" Small arms, mines and artillery fire were anticipated (R5w6,8«9)s
Accused was apecifical)ly advised of the impending attack (R5,8,
-9411)e At about 0800 houras, he told his squad leader that he was
going to the battalion aid statione. The squad leader neither -

- gave nor refused permission and shortly afterwards accused met
one of the company officers to whom he said that *the war was
getting a little too rough for him* and that he was going to the
aid station (R5,7¢5=10)s At this time, he appeared normal in
speech and walk and wes rational and sober (R9=10), He had come -
plained of battle fatighe to his squad leader although his cone
dition appeared no different from that of the other men (RS)e
_The officer gave him permission to visit the atd station. but 4did

~ not give him authority to be otherwise absent from the company °
(R9~10)e Accused, however, did not return and remained absent
without leave until be surrendered himself in Paris, France,' on
2 March 1945 (R10; Pros.Ex.A). The contemplated attack occurred
at about 1100=1200 hours and continued for about two weekse
"Artillery and small arms fire was encountered as well as mines,
2lthough no casualties were sustained in accu.sed's squad or
platoon (R5=5,9)e :

In a statement made to the inveatigating officer, after
being warned of his rights, accused stated that when he reached

- . -
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the aid station, he was given some nose drops for a sinus cone
dition which hed been troubling him and was told by the sergeant
in charge to return to his campanye. He did not do so because he
was "tired of fighting end fed up on combat®s Instead he went to
Metz and then to Paris where he attempted to have his nose ex- -
amined at a general hospitale He was not admitted, being without
orders, and he then turned himself in to the military polices He
hed not been told of the contanp'.tated attack by his compeny (R12j
Pros.Ex.B).

La After being warned of his rights by the law member, ace
cused elected to remain silent (R13)e No evidence was presented
by the defense,

- 5¢ The record of trial contains ample proof that accused was
eware of en immediately impending attack on’ the enemy at the time
he abaented himself without leave, and such evidence, coupled with
his own admissions, is sufficient to support the inference that
his ebsence was designed to avoid the hazardous duty incident to
participation in the contemplated attack, Accordingly, the findings
of guilty of desertion reached by the court are supported by the
evidence adduced (See M ETO 11404, Holmes)e

6e The charge sheet shows that accused is 25 years and nine
_months of age ard enlisted 26 November 1940 at Fort McClellen,
Alabama,. He had prior service commencing 20 November 1937 and
ending 25 Noverber 1940, ‘ ;

Te ‘the court wasg legally constituted and had jurisdiction
of the person and offense., No errors injuriously affecting the
~substantial rights of accused@ were comritted during the triale
The Board of Review is of the opinion that the record of trial
iz legally sufficient to support the findings of guilty emd the
sentences

.

8+ The penalty for desertion.in time of war is death or
such other punishment as & court-mertial may direct (AW 58)e
The designation of the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement,. is
authorized (AW 423 Cire210, WD, li Septe 1943, 8eceVI, as amended)e

. A%Qé a,y.i_pQuW Judge Advocate

&L&w&» Q\’WL’\Q‘\— Tudge Advocate
DL AL e s
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Branch Office of The Judge Advocate General

with the
European Theater pfxlpwratixms
AP0 €87 _
BORD OF REVIEW NO, 1 | 27 JuL 1945 |
CM ETO 12924
UNITED STATES g.%ﬂ,mzommnmsm
Ve ) Trisl by GCM, convened at Borﬁa,

, : , . ) Germany, 27 April 1945, Sentences
Second Lieutenant JOHN F, CALVO ) Dismissal, total forfeitures, and
(0~1016371), Compeny B, Second ) confinement at hard labor for ten
Tank Battalion ) years. Eastern Branch, United

) States Disciplinary Barracks, Green-
) haven, New York, .

HOLDING by BO/RD OF REVIEW NO, 1
RITER, BURROW and STEVENS, Judge Advocates

1, . The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater.mfx@pmrax
Rimmxy . '

' 2, Accused was tried upon the following Charge,and Specification:
- CHARGE: lViolation of the 85th Article of iare

Specification: In that 2nd Lieutenant John F. Calvo,
Compary B, Second Tank Battalion, was, at Hohnbach, -
Germany, on or sbout 16 April 1945, found drunk
while on duty as a platoon leader while leading
his platoon in combat against the enemy, .

He pleaded not gullty to, and was found guilty of, the Charge and Specifi- o
- cation. No evidence of previous convictions was introduced. He was
sentenced to be dismissed the service, to forfeit all pay and allowances

due or to become due, and to be confined at hard labor, at such place as

the reviewing authority may direet, for ten years. The reviewing authority,
the Commanding General, 9th Armored Division, approved the sentence and
forwarded the record of trial for action under Article of War 48, The

1 )
2
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confirming authority, the Commanding General, European Theater of
Operations, confirmed the sentence, deslignated the Eastern Branch,
Unlted States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement, and withheld the order directing execution of -
the sentence pm‘suant to Article of War 50%. , N

: 3, On 16 April 1945 ’ accused was a platoon leader in Gompany B,
"2nd Tank Battalion, which was making & road march in enemy territory.
He instructe® a tank commander to cover him as he made incursions into
adjacent. woodd, but diseppeared from sight so frequently that coverage
was -impossible and he failed to heed or answer radio e.dvice to that
effect (R14,16). . ' o . .
Later in the day, du:ring an assault upon the town of Hohnbe.ch,
- Germany, it was the mission of his platoon to remain im position on
high ground, support the attack by fire, and guard the left flank, He
quarreled over the radlo and in person with the company commander, con- .
‘tending that a firing position further forward was prefersble (R7,13),
The company commander did not think him drunk at that time, but a tank
. cormander thought so at 4he time of the radio conversation because of
. his difficulty in climhing on a tank and because of his use of stilted
speech (R7,15§ The men were apprehensive (R11). ) o

While the action continued, accused entered a house and pro= -
cured & bottle of liquor, estimated in size from a pint to a quart -
(R11,17-19). It was half full (R19). He gave two drinks to enlisted
men, drank the remainder and went to sleep in e tatk (R13,17,19)s The -
company continued to fire (R17). An infantry officer, who arrived for -
conference, awakened him only after rough handling and .shaking, Accused
was then drunk end silly (R17-19), The company cormander returned from -

- - the town, then captured, and saw accused sitting on top of a tank with .

- his head in his hands, and in a drunken condition, In the presence of
~ his men, accused said "The men who run the Army are pricks * ¥ % they»
“don't know what they are doing * % % they don't know how to fight * * %
our tactics were sbsolutely wrong * * %" (R7, 8). He smelled of liquory.
could hardly hold up his head, spoke abnormally, blubbered, and staggered
. 8lightly when he walked (R7-9,20). Four witnesees testified he was
drunk (R7,12,15,20). ' .
. be The defense presented testimony that achsed was not drunk,

* but the witness was apparently not there at the time accused went into -
the house for liquor, or when he was asleep or when the company commander
returned,, Further testimony was to the effect that his battle position
before Hohnbach was good (R20-22). Accused jolned the orgenization dur-
ing the previous autum and was a capable and trusted leader whose combat -
efficiency rating was excellent (R23), A

The defense stated that accused's righte as a witness were
fully explained to him and that he elected to be sworn as a witness (R24).
He. testified in substgnce as followss

)

i’. '2", . . -
COMI ENTIAL- 12994



 CO"TIDENTIAL |
| iy,

AV In his opinion, his cholce of firing positions was better -
than that of the company commander, but he cheyed ordere., He procured

& pint bottle half full of liquor, and drank from it; ocne or two of o
the men also drank, The entire affair was caused by. the quarrel over .
* ‘the move from the position. He admitted having a drink at a prior time
‘that efternoon while on the rcad march, but did not testify as to whether
oT not ‘be was drtmk es elleged (R25,265 e

5. .. Thers 1s full and complete evidence that a.ccused was' dmmk on
dlrty es a.lleged. The test is whether his-intoxication was

. "aufficient to impe.ir the retional and full
° exercise of the mental and physical faculties™
(Y, 1928, par.li5, p.160),

His language, acts end demeanor were such es tc leave no doubt that the
evidence adduced was substantial proof of drunkeuness under this definie
tion, That his duty was that of a line commander in battle, upon whose

" decislions and acte the lives of his ccumrades dspended, aggravated the
offense, Whsther his conientions with his company cormander as to tactical -
dispositions were better or worse theém those of his superior, was not the
issus in the case, 4n officer of the American drmy on duty in time of war
‘i8 required to stay scber and in the best possible econdition for the leadere
ship of his men, The fast moverment and use of mechenized equipment in
modern war do not permit drunken stupors by officers on the .field. of batt.lo.
The evidence sustains the findinga and sentence (CM ETO 9423, Carr; CM ETO
10362, Hindmarch)e ‘

6;? The charge sheet shows that accused is 33 years, three months of
a.geé He was inducted in August 1942 and commissioned's second lieutenant
27 February 1943, No prior service is shown, :

7e¢ - The couwrt was legally constituted and had jurisdiction of the
person and offense.. Ko errors injuriously affecting the substantial rights
of accused wers committed during the triasl, The Boerd of Review is of the
opinion that the record of triel is legally sufficient to. support the finde
ings of guilty end the sentence. . A

8. A sentence of dismissal is mandatory, and ’ootal forfeitures and -
confinement at hard lsbor authorized punishments, upon conviction of a. vioe
lation of Article of War 85, The designation of jhe Eastern Branch, United
States Disciplinary Barracks, Greenhav Yoyk, as the placé of confine-
ment is proper (AW 42 and Cir. 210, WD ept/ 1943, sece VI as amepded), ..

Judge Advocate

// / ?AN\M Judge Advocate |
WZ AZ;%’L_M@ hvocate _
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‘War Depertment, Branch Office of The Judge Advocate General with the
_European Theater ,ofk:6peoaidonac 27T JuL 1845 TO: Commanding
General, United States Forces, Eurcpean Theater, APO 887, U. S. Army,

1.  In the case of Second Lieutenant JOHN F. CALVO (0-1016371),
Company B, Second Tank Battelion, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of 1ty and the sentence, which
holding is hereby approveds Under the provisions of Article of War
50%, you now have authority to order execution of the sentence,

24 Then copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is CM ETO
1292/, For convenience of reference, please place thet number in
brackets at the end of the orders: (ClM ETO 12924),

. S

Brigadier General, Unjited States Army,

- Assistant Judge Advocate General, i
codere ) . i

( Sentence ordered executed. GCMD 321, ETO, 11 Aug 1945).
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- Branch 0ffice of The Juige Advooate General
o "with the
Burcpean Theater of Operationa
. AP0 887
o ~ - '
BOARD OF REVIEW NO, 1 14 JuL 1¢5
CM'ETO 12951 '
UNITED | STATES ) STH INFANTRYDIVISION
Ve ) . Trial by GCM, convemed ak ARO 8,
O ) Ue S, Army, 11Me.y 1945, Sentenoces
Private First Class FRANK 3 Dishonorable discharge (suspended),
P. QUINTUS (35049552), total forfeitures and confinement
Compeny E, 121st Infantry ) at hard labor for 20 yearse Delta
IR ) Disciplinary Training Center, les
' ) ‘Milles, Bouches du Rhone, Francee

HOI.DING by BOARD OF REVIEN NOo 1
. RITER B'URRO‘W end STEVENS, Judge Ad700ates

1, The record of trial in the case of the soldier named sbove
has been examined in the Branch Office of The Judge Advocate General
" with the European Theater of Operations and there found legally insuf=
* fiolent to support the finjings in parte The record of trial has now.
» been examined by the Board of Review ani the Board submits this s 1ts
holding, to ths Assistant Judge Advocate Generel in charge of said
Bra.nch Office.

T 2 Accused was tned upon the following Charge a:xd Specifica.tion:
CEARGE: Violation of the 58th Arbicle of Wa.r.

Spe 1fica:bionx In that Privato First Cla.ss : -
Frank P, Quintus, Company "E", One Hundred
“and Twenty First Infantry, aid, in the
vicinity of Hurtgen, Germany, on or about
23 November 1944, desert the service of
the United States by absenting himself. .- - -

-1-
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 without proper leave from his orgenization,
~ _with intent to avoid hazardous duty, to wite
engage in ccmbat with the enemy, snd did
. remain absent in desertion until he was
R " apprehended at Montigny.Le Tilleul, Belgium
on-or sbout 21 December 1944. : L

He pleaded not gullty snd, all of the members of the court present '
at zhe time thogvot:y“wu taken concurring, was found gullty of the)
Specification, except the words "was apprehended”, substituting
therefor the words "returned to militery control’, of the excepted
words not guilty, of the substituted words guilty and guilty of the
Chargee No evidence of previcus convictions was introduceds All
members of the court present at the time the vote was taken con=

- ourring, he was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to becoms due, and to be
.confined at hard lebor, &t such place as the reviewing authority .
may direct, for the term of his natural lifes The reviewing authority

" approved the sentence but reduced the perlod of confinement to 20
years, ordered the sentence exscuted as thus modified but suspended
the execution of that portion thereof edjudging dishonorsble discherge
until the soldier's release from confinement, end designated the
Delts Disciplinary Training Center, Les Milles, Bouches du Rhone, .
France, as the place of confinemente The.proceedings were published

- in General Court-Martial Orders Noe 82, Headquarters 8th Infentry
Division, AFO 8, 11 June 1945, v

"° 3¢ After a move from luxembourg, accused's company arrived
at an assembly area in the Hurtgen Forest on the night of 20 November
1944, A hot meal was served, snd the platoon leaders and platoon
sergeants were informed of a further move for that night with ine
structions to treansmit this information to the men (R5,6)s When
the company moved forward at 2100 hours, the plans were common
knowledze in the organizetion (R6)e The unit made a road march of

.8ix or seven miles (R5),  Accused eppeared at the old assembly sres .
~at about 2400 hours, and questioned the company coock, whose kitchen..

- was the only part of the compeny remaining there, as to the location
of the company and the direction of its departurs. The cook could

. not answer the queries, end had no knowledge of any plans, projected
attack, or move towards the enemye. Accused also asked if he might
sleep in that erea (R6=11)s , : :

The compeny was attacking on 21, 22 and 23 Novembere On
tHe 23rd, the first sergeant received a report thatiaccused was
missing from the lines He did not ‘again see accused until 23 March
1945 (R6)s He would have kmown of any suthorization for accused's

- 2?2 -
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| abaeme from 23 November until 2l December, and none wns grented.

‘The original morning reporb of 11 Janue.ry 1945 was intro= .
‘duced in evidence snd contained the following entry oonoerning accuseds

C " "Dy to mox. 28 Nov 1944 time unknom" (RB; Proe.Ex.A).

The report showed: return’ %o military cond:rol 21 December 1944, An .
extract copy thereof was without leave of court substi‘bxrbed in the -
record for the original. Ce . - ‘

4o The uccused, e.fter hia righ'bs as & witnese wore fully ox~
plained to him, elected #o remain si.lent and no evidence was introe-
duced in his behe.lf. .

S5¢ The single issue 1n this case is whether the moming repor'b
entry of 11 January 1945 is proof of accused's presence, with an
ensuing absence from the company on 23 Novembere 14 it is, the
events of 20 November, recited in evidence, sre of little signifi-
cances It has already been held that a like entry, contempor=-
aneously made, is prima facie proof of presence at the time stated
(CM ETO 7312, Andrew), but the entry in the instant case was made
more than six weeks e.f‘ter the event, and nine deys after the prefere
ence of chargess As to the deley, the following lenguege is binding:

"On the other hand, documents which may correctly
..be termed tofficiel writings! gain edmissibility
in evidence because of an official duty upon the '
entrant to record the true factse It 18 not neces-
- sary that the entry be made contemporaneously with ~ °?
_X¥he happening of the event recordede This principle
permits the delayed entry in a morning report to
be received in evidenoce as proof of the unauthorized
ebsence of an accused which occurred prior to the
date of actual entry® (SPJGN 1945/3492, 29 March
1945, IV Bull, JAG 86 (Underscoring supplied))s .

Yor is the fact that charges were preferred st a prior time any cause
to impugn the integrity end competence of the entrye. Records con-
ocerning personnel must be made correct for many edministrative reasons
other than courts-martiel; for example, if the entry was in lieu

" of "missing in action", notification and stoppage of benefits to

next of kin were necessary, or if the record showed continuous duty,
pay and length of service edjustments were required. It is but in-
eidental that these records, which must be made correcé\ R me.y be

[}
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introduced in evidence, It is therefore the opinion of the Board
of Review that proof was made of accused's presence in the company
" on 23 November and of his absenting himself that day without authority.
Departure from his place of duty in the line under circumstances
+here attacks were made by his company in the three days of 21 to
i23 November, in a battle notoricusly and commonly lkmown to have
"/been as bitter, terrible and bloody as that of Hurtgen Forest, was
: such an absence without leave that the court could properly infer
that it was with the intent to avoid the further hazards of that
- combate He therefore stands lawfully convicted of desertion by
cowardly sbandonment of his comrades and his country in oritical
hours (CM ETO 6637, Pittsla; CM ETO 7312, Andrew; CM ETO 8172,
Ste Denniss CM ETO 8519, Briguglio).

' €6e The charge sheet shows that accused is 20 years of age eand
~ was inducted 20 February 1943 to serve for the duration of the war
plus six months. He had no prior services

7¢ The court was legally constituted and liad jurisdiction of
the person and offense, No errors injuriously affecting the sub=-
stantial rights of acoused were committed during the trial, The
" Board of Review is of the opinion that the record of trial is legally -
sufficient to support the findings of guilty and the sentence.

8¢ The place of confinement should be changed to the Loire
Disciplinary Training Center, Le Mans, France (ltr. Hq. European
' Theater of Operations, AG .25/05. P, 25 May 1945),

/M : Judge Advocate
Y
%}/,éﬁ\w * Judge Advocate
W’é %2 Judge Advocate
=
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UNITED STATES 106THIHFANTRYDIVISION .

Trial by GCM, oonvened o:l-. Grou-\

gertach, Kreis Heilbronn, mxrb’amn- )
‘berg, Germany, 29 Mey 1945.

Sentence as to each: Dishonor-

eble discharge, total forfeitures
" and oonfinement at hard leboar for. -.

e

Privates ELEERT H, Bmcnss

_ §18002091 and CIEM BATIEY:
44012369), both. of Battery.-
A, 592nd Fiold A.r'billery

.- ~ .
A N St s N N S N S

"Battalion : ~y . ) lifes TUnited States Penitentury.; :
. T lewisburg, Pennsylva.nia. C
1] Lo
) r ‘ -\
-~ - ' HOIDTIG by BOARD OFREvmrno. B ’
- SIEEPER, SHERMAN and DEWEY, Judge Advoca.tou . o

i. 1'he reoa-d af\trial :Ln the oass: of the soldisrs na.msd above

- _hu beon examinsd by the Board of Reviow.

o Asouset were. tri"d upon th’ f°11°wins Charge and SPOOifi- S
-__oa.ti.mz DR R Se R

\

CEARGE: Violation of the 92nd Lr'biOh of 'ﬁaro

Spooiﬁca'biom In that Private Clem Bailey ,'» ST e
and Private Elbert H, Burgess, both of . o e
Battery A, 6924 Field Artillery Ba.tta.lion, L
acting jointly end in pursuence of & - . . 00T
_ common intent, did, at Neckargartach, . . - - . . -
. ‘Germary, on or sbout 15 May 1945, forelbly ~ . < = - - -
and feloniously against her will, have ~ .-~ . . -~ "
carnal knowledge of lotte Schmuecklee: LT

L

L\

"
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Each acocused pleaded not guilty eni, eight-minths of the members of
. the oourt present at ths time the vote was tsken conourring, each . °
. "acoused was found guilty of the Charge end Speoifiocation. As to
Burgess, evidence was introduced of one previous conviction by special’
court-rartial for absenoce without leave for a period of seven and '
- oms-half hours in viclation of Article of War 61 and being drunk in
- uniform in & publio plece in violation of Article of War 96, 4s to -
"' Bailey, no evidence of previous omvictions was introduoeds Eight~-
" ninths of the members of the court. present at the time the vote was
' taken conourring, each accused Was sentenced to be dishonorably
.. dlscharged the service, to forfeit all pay and asllowances due or to =
" becoms due and to be confined at hard labor, ut auch place as the re- .
. viewing sutharity may direct, for the term ¢f his natural life, The
.. reviewing aythority epproved the sentence, designated the United States
Penitentiary, Lewisburg, Pennsylvania, as the plave of oconfinement, * °
" and withheld the order directing exeoution of ‘the sentence pursuant ~ =~ -
to Article of War 80%. . - .. L oco- : :

i [

3+ The evidence for the prosecution was as follows: .-

' At about 0100 hours on 15 May 1945, both accused entered 5 -

Hegle Street, Neokargartach, Germany, the residence of the Bauschert

family, the Pfau femily end Lotte Schmueckle, age 22, claiming that they
wore searching for Gorman soldiers (R14,30,31)e They went from room to

- roam in the house, Burgess epproached Lore Bauschert, Age 19, and -
"since he was sitting on my bed and didn't leave™ she sgreed, upon the
advice of her father, to maks a date with him for 2000 hours the .
following night (R14,30-31)e Acocused departed and returned at sbout

2100 hourse They knocked on the door (R5-6,19,27)e At the kitchen winjow,
Lotte Schmisckle told them "we did not open the door as we heard that =~
Ameriocan soldiers * * % gre not permitted to coms and visit us®,

Burgess pointed a gun &t her (R6,20,27)s The déor was then opened by
August Pfau, age 65 (R6,20,27), and Burgess entered while Bailey atood

near the docu:-?%RG-7,a),27). Thile Burgess went through ths house, the cthers
present, August Pfau, his wife and their son Alfred,Mre. and MrseBauschert
and Lotte went outside into the garden (R7,16,23-24), ' The two accused. ~ ..
followed and Burgess tried to force Lotte into the house,pointing his gun
at-her btreast (R7,19,20,21,24)s As she stepped aside, Burgess grabbed her

, arm and attempted to pull her inbo the building (R7). .She called to .

Mr, Pfau and asked him to call the police.(R11), as she slipped away and

ran to a corner of the garden (R7,21,24)e Burgess followed, firing a

shot from his rifles BShe saw that he "opened his pants" as he walked
towards her. Again he pointed the rifle at her breast.She held the gun = .
at the muzzls and pushed it ewsy from her. The weapon fell from his hands,
-He threw her on the ground and placed himself on top qf her, Since

she resisted, he covered her mouth with ome hand, struck her on the
foreheed, removed her “"pants" eand struck her sgain on the "nose bone". |

~ . . - z -
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Shs "ocouldn't defend wyself any more, I was tirede I Just couldn't.
go_on any more”. He succeeded in having sexual intercour}ggr ich
she did not consent (R8-9,38,39-40). As long as she defe struck
" her. .Vhen she gave up he did not hit her any more (R39)., While Burgess
- was thus attaocking Lotte, Bailey stood guard with his rifle over the
others whom he forced to sit on a bench (R7,21)e After his act of
interoourse was completed, Burgess walked over to Bailey, who then

came to Lotte and "threw himself®™ upon her, He also had sexual inter-
course with her. She did not resist him. She "didn't consent to do
that, but I just didn't defend myself any more" because she "saw and

I realized I couldn't get my will through" (R10,41). She was afraid-

if she resisted any more sho "would get some damage and there wes no
help around for me anyway" (R4l)s Meanwhile, Burgess, who had returned
to the people sitting on the bench, straightened out his clothes (R24),
" inserted a new magazine in his weapon anmd “shot the whole magazine off,
approximtely ten shot;s (RIB 22,24)s - ‘ ’
R f, " Fhile the wcused were thus engaged, Lors Pfau and Frieds .
. Bauschert went to Frankenbach where they .contacted Captain Harold Re

" Dann, Headquarters Battery, 106th Division Artillery (R28,32~34), .

" He returned with the women to 5 Hegle Street accompanied by a ten-man

- patrole Accused were no longer there, but after a short search in '
the viocinity by Ceptain Dann with Frieda acocmpanying him in & jeep, -
- ghe saw Burgess and identified him es one of the men sought (R33-34)s
He was returned to 5 Hegle Street where he was identified by Lotte =
‘and by other persons et that address as ome of the soldiera who had
; bean thore oarlier in the evening (R12 25, 29 ,.'.’15). o A

Mador Joaeph F, Dreier, MC, 106th Division Ar’cillery, ex=
amined both Lotte Schmueckle end Burgess after the latter's appre=~
hension (R42,43,46), His examination was megative and failed to
reveal any evidence that either of them had had sexual intercourse
earlier that evening (R42,47). .He was uxable to express ay opinion

" in this regard (R45 45-46). Lotte had -

»

1]

slight cuts here on the right ‘frontal region,
a definite scratch mark below her left shoulder 5.
one half way down the arm and elbow joinbt, end
. -ebrasions at the tip of the elbows, The abrasions
" were sbout the size of a five-cent pieces The
definite scratch marks could not be measurede
There was a blow on the head in the right fromt
region about the size of a gquarter and probably
as high as two quarters. It was a slight bump.
When I. arrived at the house, ome: of the enlisted
men was putting oompresses on the contusion,:
‘which no doubt kept it from swelling" (R44),

-3 - L
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4, Yo evidence wasg offered by the defense. After their rights
were explained, both acoused elected to remaln silent (R37), '

5, As. to a,ocused Burgess, the court's findings of guilty are
eupported by substantial evidence, which contains all the elements
of the crims of rape, and are final end binding upon appellate review
(CM ETO 4661, Ducote, and euthorities therein cited). A conviction
‘of rape may be y sustained on the uncorroborated testimony of the prose-
cutrix, even though the defendant denies the crime, where her testi-
mony is olear and convincing (CM ETO 2625, Pridgen). Notwithstanding
the fact that prosecution's evidence rested enmtirely on the testimony
of German oivilians, whose homeland was occupied by Amsrican military
forces, it was within the province of the court to believe their testi- -
mony including that of the victim which sufficiently proved that carmal
knowledge of her was accomplished with foarce and by the threatening use,
of & rifle and without her consent (CM ETO 11621, Truiillo, ot al; '
CH ETO 3933, Ferguson, ot al).

\

As 'bo acous ed Ba;ley, Lotte's testimony shcwed that when he .
"threw himself" upon her, following the act of rape conmitted by Burgess, -
she did not resist him because she "couldn't get my will through" amd
‘feared she "would get some demage and there was no help around for me
enyway" (R41)s Regardless of her admitted lack of resistance to Bailey,
it was clea.rly showm that he alded and assisted Burgeess' act of rape
by standing guard with e rifle over the only persons in the vicinity
who could come to her essistance and consequently was equally guilty
" of Burgess! offeonses The court was warranted, therefore, in finding
- him guilty of the offense of rape (CM ETO 4444, Hudson, et al, end
authorities therein cited; Winthrop's Military Law and Fi'ecedents
(Reprint, 1920), p.lOB).

: Since the evidence showed - ¢learly that Bailey aided a.n.d
abetted Burgess in his raps of their vietim, it was not improper in
“the Specification of the Charge to join them severally as principals
Macting jointly and in pursuance of a common intent™ (CM NATO 643 (1943),
CM NATO 1242 (1944), Cli NATO 1121 (1944), IIX Bulle JAG 61).

6. The charge sheet shows the following conoeming the service
of accuseds

' Burgess is 23 years three months of age end enlisted 6 July
1940 to serve for three years. Eis period of aervice is governed by
the Service Extension Act of 141,

[

Bailey is 18 years eleven months of age and was inducted
"14 September 1544 at. Fcrt Bragg, North Carolina.. L

RN 2
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No prior service 1s shown as to eithsr. aocuseds.
. [

7« The court was legally constituted and had jurisdiction of
each acoused and of the of fensess No errors injuriously affecting
the substantial rights of either acoused were committed during the
triale The Board of Review is of the opinion that the record of trial
Is legally sufficient as to each accused to’ support the ﬂndings of
guilw and the sentence.

8, The penalty for rape is death or life impriscrment as the
court-martial may direct (AW 92)¢ Confinement in a United States
penitentiary is esuthorized upon convictlon of the orime of rape by
Artiole of Tar 42 and sections 278 and 330, Federal Criminal Code
(18 USCA 457,567)s The designation as to each accused of the United-
States Pmitentiary, Lewisburg, Pennsylvania, eas the place of con=

fiz;emnb is proper (Cir.229, W, 8 June 1944, aeo.II, pe.rs.lb(&),
3b)e |

o 4274@S zze &% Judge Advocate
. 4 ‘
M ﬂ\/&bﬂ‘w - Judge Advocate
M%/W /g Judge Advoocate
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Brench Cffice of The Judge Advocate General

with the ,
Eurcpean Theater
- APO 887
FOARD OF FEVIEY NQ. 2 ‘
- 11 Aug 145
CX ETO 12994
"UNITED STATES ; 'FIFTEENTH UNITED STATES ARMY
o ) Trial by GCM, convened at AFO
. : ’ ) b,08. U. S. m. 18' 19“.’
Technician Fifth Grede SAMIEL ) 1945. Sentences Dishonorable
A. KEYS (33527681), Company A, ) discharge, total forfeitures
k2nd Signal Heavy Construction ) and confinement at hard ladbor
Battalion. ) for life. The United States
C - ) Penitentiary, Lewis’burg,
). Pennsylvania. :

i

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL aad JULIAN, Judge Advocates

le Ths record of trial in the case of the scldier named nbm hu
beon examined by the Board of Reviev.

2, Accused was tried upcn the following Charge amd Specitications.
CHARGE: Violatiom of the 92nd Article of Ware

- Specifications In that Samuel A. Keys, Technician Fifth
Grade, Company A, 42nd Signal Heavy Comstrusticm:
Battalion did, at or near Odendorf, Kreis Boan-land
Germany, on or about 26 April 1945 forcibly and
feloniously, &gainst her will, have carnal knowledge

"of Frau Maria Pa.hlke , .

Hs pleaded not guilty and all ‘of the menbers of the court present when
the vote was taken concurring, was found guilty of .the Charge and
- Specification. No evidence of previous convictions was introduced.
All of the members of the court present wheam the vote was teken con~
curring, he was sentenced to be dishonorably discharged the sérvice, to
forfeit all pay and allowanc es due or to decome dus, and to be confined
at bard labor at such place as the reviewing authority may direet, for ,
the tem of his natural 111’9. The reviewing authority approved tho s
RIS
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mt;nco. doaign&ted the Uﬁited States Penitentiary, Iavisburg. Peansyle-
vania, as the place of confinement, and forwardsed the record of trial
for tetion pursusnt to Artiecle of War SOi. :

3. Evidence introduced by the prosscution showed that at the time
mentioned in the Specification accused was in the military service,
Technician Fifth Grade, Company 4, 42nd Signal Heavy Construstion !

.Eattalion. stationed in Odendorf, Germany (R33 .35.3&1;0.1;1.&3;1’!0!&.).).

. Om 26 April 19&5.' Maria Pahlke, the prosecutrix, 24 years old,
married, the mother of one child, was returning from Rheinbach to hex-
home in Odendorf. She was on a bicycle, riding aloag a field path, a
.1ittle over two yards wide, with a hedge on one side, between it and a
rajlroads The time was a little after 1500 hours and she was a little
less than two miles from Odemndorf when she first saw accused. She
teastified that he was sitting in the hedge and jumped out as she Ycame
thers,* offering her cigarettes and chocolate, She refused and he
~ grabbed at the seat of her bicycle so that she had to jump offe. Accused

-thereupon threw the prosecutrix down and kept her down by kneeling on -
her and by pushing her head back with his hand while she wrestled and
tried to get away, turning faround several times,' Her tongue was
paralyzed by fright and she.could not yell. Then.he unbuttoned his’
pants and exposed his person. At this point shs wanted to ery out but-
he held his hand over her mouth.' He also raised her skirts, pulled
down her pants and wncovered her private parts. She could not fight
him, She pressed her legs togsther, but he pushed theh apart with his
‘knees. After that he penetrated her private parts with his. It caused
paine. *He pushed ocnce very deep and twice very lightly and then he
Jumped up.* Frau Pahlke explained that by "pushed,' she meant that

agizs;d 'penotmted with his penis deeply into my vagina' (R?-].3.18.
56=-60)s .

Atter getting up  acoused took off in the divectiom of Rhei.nbaeh.
walking fast. Prosecutrix got on her bicycle and and lefi the scens.
The first person she met was Johann Wolbern, who also testified. He was
caming toward her driving an ox cart. She’was yelling and erying as
she approached him and indicated a soldier then walking away wham she

- deseribed as ¢olored as having attacked bers” At that time there
were a few drops of blood on her mouth. (R12-14,21-25,62-64). Frau
Pahlke ocontinued toward Odendorf. On the way she met two others, a
boy and a girle She sent the boy to get her mother who came to meet
her and took her home. The prosecutrix found that her skirt was tom
a little, her blouse staned green, and there was some blood in the '
fpanties' ®which she discovered when she returned that night? (Rl4,15,
17,60)¢ .Ber clothing, generally, 'was dirty on her back® (R24)e

The prosecutrix was examined by Captain Carl Ruby, Hedical
Corps, at about 1700 hours that day (R15,30)e At that time she was .
crying and scmewhat hystericale He found, on onmination. no abraslm ,

~ CONFIDENT {TIAL
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- op contusions, but a swmall, recent perineum teer at the lower end of =
the vaginal opening, clean and mot infecteds The tear could have beem . ..
caused by the penetration of an object into the vagina overstretshing -
the opening or by hypertension of ths legs rssulting, for instance,.

from falling off a bicycle (R31,32)s He found no evidence of bleeding

or stains on her clothing, *particulerly® on her panties, the same

ones she wore (R33,59)e The prosecutrix identified accused the follow-
ing Sundey, three days later (R15,42).

On 1 May 1945, accused voluntarily gave a signed statement
(Pros.Ex.d) to Agent Charles B. Newton, Criminal Investigation Division.
In this, accused told of having-met at the time and place of the assault
described by the. prosscutrix, a young woman who offered and volunteered
sexual intercourse in exchasnge for cigarettes and candy. Hs described
his preparations for the invited act and said that although he did mot
remember whether or not he had inserted his penis, they had been on the
ground cnly a minute when a man with an ox and cart approached them,
that the woman said *Comrads comin', comin'?; that thersupom he stood
up, and that she got .up, arranged her clothes and took her gifts. He
left her unexcited and undisturbed, but on locking back noticed that .
when she approached the man with the ox and cart she cried out several
times, Accused in his statement did not directly ideantify the prosecu-

“$rix as the woman of hia story but collateral incidents which he related
.... leave no doudbt that it was the prosecutrix with whom he had this admitted
- emcounter (R4O,42,43,PTox.Exed)e

Additional facts regarding the prosecutrix related by herself
. are that her e¢hild was 14} months old, her husband was in the German
Army end had been hame a total of oaly four months since their marriage.
She was living at -this time in the home of her parents. She had at
one time labored om a farm, Asked if she considered herself & strong
person, she replieds ®One suffered & lot through the air raidse I was
stronger before the war started® (R7,8,56-57)e

4e Fully advised of his rights as a vitness. accused took the .
stand and testified under ocath in his owmn behalfe The story he told
was substantially the same as that which he gave the investigating .
‘officer except that on the witness stand he claimed that the interruption
" by the man with the ox cart occurred ® just befors I touched her private -.
. parts, which I did with my left hende On cross examination, he said
hat he did not get his penis in but could not say for sure that it
*didn't touch® (R4US-54)e .

. The company oomnder of accused testined that accused had
been in his company for eleven months, that he was reliable, truthful,
lav abiding and deserving of placement in top half of the company (R6L).

. Be. On th:ls endence the ecourt found accused guilty of rape as
chargede

"hape is the unlawful carnal knowledge of a woman by - 1;&{}5 é
force and without her consent. Any penetration, however

3=
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slight, of a woman's genitels is sufficient carnal
imowledge, whether emission oceurs or not.' (30N,
1928, parelifb,p.165.) '

The guesticnc el fact for deternination by the court were those
of penetraticu, lack of consent aud forcee The prosecutrix was definite
that there was penetraticn and the mpdical testimony strongly indicates
such fact. Accused in his written statement said that he 4id not
remember whethsr he had inserted his penis, On the stand he said that
he did not get his penis in but that he might have touched the woman
with it. Thus there was no substantial testimony to rebut the c¢Yaim
of the prosecutrix that she was penetrated, If the court believed the
story of the woman there was sufficient therein to suppert the necessary
elements of lack of consent and force. She indicated to acoused her
refusal to ccnsent by wrestling with hin, trying to get away. Fear and
accused's hand.on her mouth accounted for her failure to scream and to
resist more than she dide The element of force is found in accused's
throwing her to the ground, in his helding her down by kneeling on hexr:
and pushing her head back, in his foreibly "kneeing"' her legs apart,
eand the injury to her vagina. The importance of proving resistance is
to establish two elements in this erime, that of force and of non-
consent. record does not show the relative size of accused and that
of his alleged victims They were both before the ¢courts The court was
able to determine from the appearance of the two whether there was, by
reason of disparity of size and strength, greunds for overwhelming
fear so as to excuse & more sturdy resistance. The law excuses the
. absence of resistance whore there is a real apprehension of death or
great bodily harm (L4 AmeJure,sece5-7;Pp.903-906)e In this case there

is no evidence that accused carried or employed a deadly weapon. The
court doubtleas took mnotice of that fact but doubtless found in the- .+ .
circumstences, such as the loneliness of the spot' and the nature of

the initial attack, a real basis for the paralysis which gripped the

- throat of the prosecuirix and made it impossible for her to scream.
These were all matters for determination by the court end inasmmch as
there was evidence in support of each essential element of the offense
charged, the findings of guilty will not be disturbed by the. Board of
Review (CM ETO 1953, lewis).

6. The charge sheet shows that accused is 24 years of age, BHe
was inducted 14 December 1942 at Roancke, Virginia, without prior
service.

7. The court was legally conatituted end had Jnrisdictian of
the peron and offense. No errors injuriously affecting ths sube
stential rights of accused were camnitted during the trial. The Board
of Review is of the opinion that the record of trial is legally sufe
ﬁ.cient to support the findings of guilty eand the sentences
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8e The penalty for rape is death or life imprisonment as the
court-martial mey direct (AW 9R)e Confinement in a Tnited States
Peaitentiary is authorized upon convictiom by Articls of War 42 and
ssctions 278 and 330, Federal Criminal Code (18 USCA [57.567)e The
designation of the United States Penitentlary, lewisburg, Peansylvania,
as the place of confinement is propsr (Cir.229. ID. 8 June 1944, sec.IlI,

par.1b(4) .3_) .
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Branch Orfice of 'me Judge Advocate General
with the .
Buropean Theater
©° APO 88T

o 15 SEP 1045
BOARD OF REVIEN NO, S | o -

CM ETO 13000

UNITED STATES XXI CORPS

Trial by GCM, convened at
Tauberbischofsheim, Germany,

1 April 1945, Sentence as to

. each accused: Dishonorable dis-
charge, total forfeitures and
confinement at hard labor for
1life, United States Penitentiary,
Lewisburg, Pennsylvania, -

Ve

Technician Fifth Grade CAREY M.
PUGH (35451761), L96th Signal

- Heavy Construction Company, and
Privates First Class LUSTER

* WRIGHT (3L472112) and HAROLD A.
WILLIAMS (38378295) both of the

- Lth Platoon, 4223rd: Quarterma.ster
Car Company

M e et e o NP e Nt N P o N
P

[

. - HOIDING BY BOARD OF REVIEW.NO, §
HTLL, EVINS, and JULIAN, Judge Advocates

v

. 1. The roconi of trial in the case of the soldiers named above has
‘been examined by the Board of Review and the Board subtmits this, its hold-
ing, to the Assistant Judge Advecate Gemeral in charge of the Brench Office
of the Judge Advocate General with the European meater.

2. Accused were tried upon the following marge and q»ecifications:
CHLRGE: Violation of the 92nd Article of War,

Speciﬁcation. In that Technician Fifth Grade Carey
M. Pugh, L96th Signal Heavy Construction Company,
Private First Class Harold A. Williams, 4223rd
Quartermaster Car Company, and Private First Class
Luster Wright, L223rd Quartermaster Car Company,
_ acting Jointly and in pursusnce of a common intent

did, at Dittigheim, Germany, on or about L April.

. 19’45, forcitly and felomiously, against her will, -
have carnal knowledge of Hilda Weirmann..

Specification 2: .In that .# * % did, at Dittigheim, ~ Y 0
"Germany, on or sbout } April 19&5, foreibly and 1300
felorﬂ.cmsly, against her will, have carmal ’
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" ¥nowledge of Flli Weiss.

Each accused pleaded not guilty and, all of the members of the court present
at the time the votes were taken concurring, each was found guilty of the
Chatge and specifications thersunders No evidence of previous convictions
was introduced as to accused Pugh and Williams, Evidence was introduced as
to accused Wright of one previous conviction by summary court for absence
without leave of one day in violation of Article of War 61, Three~fourths

of the members of the court present when the vote was taken concurring, ac~
cused Pugh was sentenced to be dishonorably discharged the service, to .
forfeit all pay and allowances due or to become due, and to be confined .
at hard labor, at such place as the reviewing authority may direct, for

the term of his natural life. All of the mémbers of the court present at

the time the votes were taken concurring, accused Wright and Williams were
sentenced to be hanged by the neck until dead. The reviewing authority,

- the Commanding General, XXI Corps, approved the sentence as to each accused,
designated the United States Penitentiary, Lewisburg, Pennsylvania, as the
placa of confinement of accused Pugh and forwarded the record of trial for
action; a8 to Pugh pursuant to Article of War 50}, and as to Wright and .
Williams undey-Article of War 48, The confirming authority, the Commanding

" General, Furopean Theater of Operations, confirmed the sentence as to ac-
cused Wright and Williams, tut owing to special circumstances in the case and
the recommendation of the convening authority, commted it as to each accused
to dishonorgble discharge from the service, forfeiture of all pay and allow-
aces due or to become due, and confinement at hard lsbor fof the term of
accused!s natural life, designated the United States Penltentiary, Lewisburg,
Pennsylvania, as the place of .confinement, and withheld the order directing

R w;ecntion of the sentences pursuant to Artd.cle of War

" 3¢ The evidence for the prosecution shows t.hat on tha evening of
h Kpril 1945 at about 8:30 o'clock three colored soldiers asppeared at &
house located at mumber 67 in Dittighuin?, Germany (RS,23)e They knocked
" on the door and were admitted into the house, - Iiving there at this time -
were Frau Hilda Welnmann, aged 27, her son, aged two, and her sister, Frau
.E111 Weiss, aged 45, and the latter!s son, nine years of age, Frau Welss
who opened the door testified that she distinctly remembered seceing "two
" revolvers® being pointed at her and she identified in eaurt accused Wright
and Williams as the soldiers who pointed the pistols at her (R23,2L),
Accused Wright, ™with revolver in hand® followed her into the kitchen .
where he stood in front of her and "all of a sudden® turned off ths lights
(R24), She asked him to tum the lights omn, but he "refused 4o do it®.
She switched the lights back on as "she knew what he was up to" (R2h).
He turned the lights off again and "in the darimess®™ lifted up her dress
and took her pants off, She begged him to let her alone and offered him
jewelry. She also begged him to let her live, because she had heard "so
mch of atrocities at the least bit of resistance" (R24). He did not reply °
immediately but later answered her plea for mercy by saying "No® (R2k).
He then ®"threw" her on the kitchen table and engaged in sexual intercourse
. with her (R24), She denied consenting to the act of intercourse tut stated
that she "did it only under force" (RZh).
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In the meantime accused Williams stayed in the bedroom with
Frau Weinmamn while accused Pugh remained in the hallway (R8,9). Frau
Weinmann identified in court both of these accused, as well as accused
Wright, as the soldiers present in her home on the evening in question
(R9)e She testified that "they" threatened her "with pistols" and that
she was Wafrald and terrified®™ because she had heard on the radio that
assmlts were being committed on German women (R9). Accused Williams -
took her by the hand, turned out the lights, pushed her onto the bed,
took off her dress and engaged in sexual intercourse with her, Hs had-
previously pointed a pistol at her chest and she was afraid he would
k111 her., She dd not scream btut "begged" him "not to do anything" and
"not to kill" her (R10), After completing the act, Williams left and the
glim fellow?, identified as accused Pugh, entered the room and engaged
in sexual intercourse with her (R10)s Shortly thereafter an elderly
German woman, and neighbor of Frau Weimmann, entered the house and the
soldiers again drew their pistols (R10)s, Following this they "gave"
the women some chocolate candy and departed (Rlo,lé 20,212)e . 7

At about 10:30 PM that night, accused Wright and Williams

returned and told the women that theywould remain until six o'clock the

next morning (RL0,11,25), Although not drunk accused Williams appeared

t0 have been drinking at this time and both accused were armed with

pistols (R11)s, Fram Weinmann told accused that her child was sick and
" begged them to let her alone end to leave (R1l), The soldiers' attention

was not, diverted by the women's efforts to talk with them as accused Wright
took Fran Weiss into the kitchen and again engaged in sexual intercourse ‘
with her (R25), while accused Williams remained in the bedroom with Fraa
Weinmam, ZIater Williams drove Frau Weimmann into the kitchen and again

had sexual intercourse with her (R11), After this episode in the kitchen,
they returned to the bedroom where Williams forced her to completely un-
dress and again had intercourse with her on the bede Williams also un=-
dressed (R12)s At the same time accused Wright "forced® K111 upstairs ‘
and engaged in sexnal intercourse with her, While upstairs in the bedroom
Wright kept his pistol lying on the floor and within his reach (R27).

Later Wright and Williams exchanged women and each had intercourse with the
other woman (R13,28). Altogether during the course of the evening, accord-
ing to the testimony of the women, Williams had intercourse with Frau
Weinmann three times and with Frau Welss once, while Wright had intercourse
with Hilda Weinmann twice and with E111 Weiss three times (R13,1L,27)e--

Both women maintained that none of the acts of sexual intercourse was
consented to by them but that they had intercourse after begging the accused
to let them live, They were alone and were afraid they would be killed as -
the soldiers were armed (R9,14,2L,28)s Accused left the hovse at about :
1:30 that night, The following morning Frau Weirmann reported the attacks’
to someone at the Town Hall and shortly thereafter an investigat:.on was
made,by the American military suthorites (R13,14)s *

a

- There was received :Ln evidence, over objection.of the defense,
a statement made by accused Pugh during the investigation wherein he stated
that ¥right and ¥Williams had been drinking heavily on the evening in question
and that accused Wri ht "forced® the older lady into the ldtchen with his .
pistol (R59,Pros.Ex » . 13 0 Q 0
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ke The sccused, after their rights as witnesses were “explainéd'
to them, each elected to testify in his own behalf (R35,36).

Williams testified that on the evening in cuestion, he ac-

companied Wright and Pu%h to the village where the women lived and that

hs knocked on the door, ‘which was opened by E1l1 Weiss, who smiled and
welcomed thelr entrance into the house (R36), He shook the hand of the
younger lady, Hilda Welnmann, and observed a ring on her finger, He

made a sign indicating his desire %o have sexual intercourse with her and
offered her chocolate if she would engage in the act with him, At first
she seemed not to understand: but after asking her a second time ®"she smiled
and nodded her head and sat on the side of the bed" (R37)e He then tarned
out the lights and after the girl "pulled down her pants herself™, '
engaged in sexaal intercourse with her, He had his pistol under his field
jacket and "never taken it out" (R37). Later the three soldiers left the
house together after Pugh shook hends with the older lady who made signsg
to them "as for us to come back® (R38). . He indicated the sign made as &
forward movement of the hand (R38). ' They went t0 their barracks and had a
few drinks following which he and Wright returned to the house, They sat
around .talking and making signs for a few mimutes, Later, the old lady
sat on Wright's knee, The younger one was sitting on the bed, looking

at Williams end laughing, He asked her about the baby and the child's . .
father, and was informed that the child's father was a German soldier. He
then noticed Wright and the older woman go into the kitchen and after they
‘retumed to the room a few minutes later, he went into the kitchen with

the youngest girl but could not have intercourse with her and they returned
to the room, following which Wright and the older woman left them alone

and went upstairs, Frau Weinmann then ate some chocolate and gave the baby
'a pilece of candy. She laid her.baby "far enough back® on the bed to permit
them to 1ie down (R39). 'She then made signs for Williams to lie down on the
. bed and go to sleep., He removed his jacket, pants and shoes, tumed out the
" lights and got into bed with her. She "put her face to mine and rubbgd her
face aside mine two or three times®™ and tried to assist him in having inter- '
course with her (R40O), He was unable to do. enything (RiO)e Williems then
went upstairs and told Wright that he was unable-to have intercourse with the
girl and Wright asked him if he would like to try the older woman, which he
did tut was still unable to have intercourse, During the time that he had
or was trying to have intercourse with the girl or the older woman, neither
of them resisted in anyway. In fa.ct both of them a.ssisted him in trying to
have intercaurse (Rho).

" Accused Wright's testimony is similar to Williams!'. He added
that when he entered the house the first time he gave Flli Weiss some chocolate
-candy and indicated that he desired to have intercourse with her and that she
led him to the kitchen, spread a robe on the floor, removed her pants, and
‘permitted him to engagel in sexusl intercourse with her (R46). ‘When they.
returned the second time the older lady welcomed them "with a bow and a
smile" (RL6)e He admitted having sexual intercourse with both women (R52).
Neither of them offered any resistance to his advanced tut both helped him
in baving sexnal intercourse (RLS,L9). His pistol was fastened on his
pants, He took off his pants during the evem.ng g never remcved the
pistol from the holster (RSl,52). _:
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Accused Pugh's testimony is substantislly in accord with
 Wright and Williams! story concerning what occurred on the evening in
question. He admitted having sexual intercourse with Frau Weinmann,

after giving her chocolate and asking her permission. Her only response
or request was, "Don't turn off the lights" (R55,56)s After completing
the act of sexual intercourse with her, he left the house with Wright and
Williams end did not return there with them (R55)e. On cross-examination
by the prosecution, he admitted seeing Wright and Williams with pistols
in their hands when they entered the house, as he remembered telling them
to put their pistols away as they "might scare the ladies" (R56), He
denied that Wright forced the older woman into the kitchen with the plstol
as recited in his pre-trial statement (Pros.Fx.A), and stated that he did .
not know why he made that statement during the investigation (RS9).

S« Rape is the unlawful carnal knowledge of a woman by force and
without her consent (MCM,1928,par.1L8b,p.165), The extent and character
of resistence required to establish lack of consent depends upon the
physical and mental condition of the parties, the relations existing
between them end the surrounding circumstances (Wharton's Criminal Law
(12th Zde, 1932), secs73L,pe995)e The fact that sccused Wright and
Williams had carnal knowledge of both Frau Weiss and Frau Weinmann is
established by the testimony of each of these women, In addition Wright
admitted having intercourse with both of them while Willisms admitted
having intercourse with Frau Weinmann and attempting to have intercourse
with the other, Pugh testified to having intercourse only with Frau
Weirmann, Although the latter two named accused soldiers denied engaging
in sexusal intercourse with Frau Weiss, the evidence clearly shows that
both of them, as well as accused Wright, were present in the German home
on the evening in question and participated in acts alleged, Neither
Williams nor Pugh opposed nor disapproved of the conduct of Wright, who
seems 10 have been the most aggressive and sensual of the offenders, and
therefore the court could reascnably have concluded that each assented to
his acts and to the acts of the other, thereby aiding and sbetting in. the
commission of the crimes charged (1 Wharton's Criminal Law, (12th Ed,),
sece2li6,pp.333-33L)e ALl were jointly charged and since the proof shows
Joint action each is responsitble for the acts of the otherss The distinctions
between principals and aiders and abettors have been asbolished by Federal :
Statute and are not recognized in military justice (CM ETO 1L53, Fowler '
and authorities therein cited).

Conceming the issue of use of force and lack of consent, while
accused deny Force and claim welcomed participation on the part of the
German women, the surrounding circumstances of the case evidence an inten-
tion on the part of accused to accomplish thelr desires regardless of any
protest or resistence with which they might be confronted, While the
. function of the ‘Board of Review is not to weigh evidence but to determine
if the record contains substantial evidence to sustain the findings of the
courts, in rape cases the testimony should be carefully scrutinized,
Particularly isthis true in an enemy country where the prosecuting witnesses .
nommally may be ‘expected to evidence hostility and emmity, Although W'right
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and Williams denied that they entered the house with dram pisto:,s;rngx's -
testimony contradicts their statements in this comection, "Such- contrad:lction
on this material and vital point tends to cﬁ.scredit thelr teaﬂnony. :
fact that the record is devoid of any evidencethat the women: rorcibly
resisted accused is by no means controlling in determiming their lack of
consent as the testimony of the victims reveal.that they.were frightened
afraid that they would be killed, and that they begged:accused ‘to spare
their lives, This evidence negatives the contention that the women willingly
submitted to accused's lustful demands,’ .lcquieseence gained throngh fear
engendered in the woman ravished negatives consent and where she .ceases
resistence Munder fear of death or great bodily harm" the-consummated act
is rape (2 Wharton's Criminal Law (12th Ed.,1932),Sece701,pe9k2).
presence of hostlle conquering soldiers armed with pistols which they pointed
at their intended victims, refutes any reascnahle probebdility that the women
consented to the acts of sexual intercourse but mandifests that they submitted
thereto by reason of fear of death or grievous bodily harm, threatened or-
impending. The crimes of rape, as to each accused, and under the éircum-
stances herein alleged, are thus established (CM ETO 9611, Prairiechief;
CU ETO 12650 Combs and Shimmel; CM ETO 14206 Platte; CM Ero , Brandon
and M:ltc}mer). o

6o The charge sheet shows that accused Pugh is 26 years of age and
was inducted 17 April 1942 at Fort Thomes, Kentucky; accused Wright is 2l
. years and seven months of age and was inducted 1l October 1942 at Camp
Shelby, Mississippi; accused Williams is 30 years and eight months of age
and was inducted 8 January 1943 at Camp Beauregard, Lmisiana.. No prior
service is shown for any of accused, «

7« The court was legally constituted and had jurisdiction of the
persons and offenses, No errors injuriously affecting the substential -
rights of any accused were cormitted during the triales The Board of Review -
is of the opinion that the record of trial is legally sufficient to su.pport.
the findings of gnilty, the sentence of accused Pugh, and the sentences ot
accused Wright a.nd ¥Williams as commted, .

8, The penalty for rape is death or life inpzisonment as the ccu.rt
martial may direct (AW92), Confinement in a penitemtiary is suthorized
upon conviction of rape by Article of War L2 and sections 278 and 330,
Federal Criminal Code (18 USCA 457,567)e The designation of the United
States Penitentiary, Lewisburg, Pennsylvaniaz, as the place of confinement -
is proper (Cir.229,%D,8 June 19k, sec.II, parse. 1b(L)3b).
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Technicien Fifth Grade CAREY M.
PUGH (35451781), L96th Signal
Heavy Construction Company, &nd -
Privates First Class LUSTER
WRIGHT (3L.1+72112) and HAROLD A.
WILLIAMS (38378295) both of the -

14 April 1945,

XXI CORPS

Trial by GCM, convened at -
Tauberbischofsheim, Germany, -
Sentence as to
each accused: Dishonorable dis-
cherge, total forfeitures and
confinement at hard labor for = -
life, United States Penitentiary,

- Lewisburg, Pennsylvania.

Lth Platoon, 4223rd Quartermaster
Car Company
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HOLDING BY BOARD OF REVIEW NO. 5
HILL, EVINS, and JULIAN, Judge Advocates

1. The record of trial in the ease of the soldiers named above has
been examined by the Board of Review and the Board submits this, its hold-
ing, to the Assistant Judge Advocate General in charge of the Branch Office
of the Judge Advocate General with the European Theater.

2. Accused were tried upon the follouing Oharge and specificationr

*,CHARGE: Violation of the 92nd Article of War.

. Specification:' In that. ‘I‘echnicia.n Fifth Grade Carey
M. Pugh, 496th Signal Heavy Construction Company,
Private First Class Harold A. williams, 4223rd
Quartermaster Car Company, and Private First Class
Iuster Wright, 4223rd Quartermaster Car Company,
acting jolntly and in pursuance of a common intent -
did, at Dittigheim, Germany, on or about 4 April
"19L5, forcibly and feloniously, against her will,
have carnal knowledge of Hilda Weinmann,

Specification 2: In that ® ® # did, at Dlttighem,
Cermany, on.or about 4 April 191;5 s foreibly and .

feloniously, against her will, have carnal
GONII’HT!AL
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. knowledgs of Elli Weiss.

Each accused pleaded mot gullty eud, all of ths mexdbers of the eourt pressxt -
at the time the votes were takren aoneurring, eagh wias foumd guilty of the :
Charge and specifieatioms thereundsr. No evidsnze of previous comvietions '
was introduced es to aceused Pugh and Williews, Evideree was introduced as
to accused ¥right of one previcus conviction by susmary ocurt for abaence
without leave of one day in viclafion of Artiele of War £}, Three-fourths

ef the members of the eourt prezent when the vote was taken eonecurring, as-
cused Pugh was sentenced to be dishonorably discharged the serviee, to
forfeit all pay and allowances due or to become due, and to be eonfined at
hard lsbor, at such place as the reviewing authority may direct, for the .
term of his natural life, All of the mambers of the court present at the
time the votes were taken concurring, aeccused Wright and Willlems were
sentenced to be hanged by the neck until dead. The reviewing authority,

the Commanding General, XXI Corps, approved the sentence as to each accused,
designated the United States Fenitentiary, Lewlsburg, Pernsylvania, as the
place of confinement of aecused Pugh and forwarded the record of trial for
action, as to Pugh pursuent to Artiele of war 50%, &nd as to Wright and
¥illiams under Article of Rar 43. The conflrming authority, the Commanding
General, European Theater of Cperations, cornfirmed the sentence as to ac-
cused Wright and Williams, but owlng to epecial eircumstances in the case and
the reconmendation of the convening authority, ecxamted it as to each accused,
to dishonoratle diazharge from the ssrviee, forfeiture of all pay and allow-
ances due or to become duz, and confinement &t hard' labor for the term of
accused's natural 1life, dzsignated the Unlted Stales Fenitentiary, lewlsburg,
Pennsylvania, as the place of confinement, and withheld the order directing
execution of the sentences pursuant to Article of War 503,

' 3. The evidence for the prosecutlon shows that on tHe evening of

4 April 1945 at about 83130 o 'cloek thres eolored soldiers appeared at a
house located at number 67 in Littigdiadir., Germany (R3,23). They knoeked
on the door and were aduitted into the house. Living there at this time

were Frau Hilda Weilrmann, aged 27, her son, aged two, &nd her sister, Fral

E111 Weiss, aged 45, and the latter's son, nine years of age. Frau Welss
who opened the door testified that she distinctly remembered seeing ®*two
revolvers” being pointed at her and she identified in court sseused Wright
and wWilliams as the soldiers who pointed the pistols at her (R23,24).

Accused Viright, "with revolwer in hand® followed her into the kitchen,

where he stood in front of her and *zll of a sudden®™ turned off the lighta
(R24). She asked him to turn the lights on, but he "refused to do itw,

She switched the lights back on &3 "she knew what he was up to" (R2%).

He turned the lights off again and "in the darkness® lifted up her dress

and took her pants off. She begged him to let her alone and offered him
jewelry. She also begged him to let live, becauss she had beard %"so

much of atrocities at the least bit of resistance® (R24). He did not reply

immediately but later answered her plea for mercy by saylng "No" (R24).

He then tthrew® her on the kitchen table and engaged in semmal intercourse

with her (R2,).. She denied consenting to the zct of 1ptercourse but stated
that she "did it only under force" (R24). ; .
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In the meantime accused Williams stayed in the bedroom with
Frau Weinmann while accused Pugh remained in the hallway (R8,9). Frau
Weinmann identified in court both of these accused, as well as aceused
Wright, as the soldiers present in her home on the evening in question
(R9). She testified that "they" threztened her "with pistols® and that
she was %afraid and terrified” because she had heard on the radio that
assaults were being committed on Germen women (R9). Accused Williams
took her by the hand, turned out the lights, pushed her onto the bed,
took off her dress and engaged in sexual intercourse with her. He had
previously pointed a pistol &t her chest and she was afraid he would
kill her. She did not scream but "begged" him "not to do anything" and
"not to kill" her (R10). After completing the act, Williams left and the
nslim fellow", identified as accused Pugh, entered the room and engsged
in sexual intercourse with her (R10). Shortly therezfter an elderly
German woman, and neighbor of Frsu Weinmann, entered the house and the
soldiers again drew their pistols (R10)., Following this they "gave®
the women some chocolate candy and departed (R10,16,20,21,24).

- At about 10: 30 PM that night, aceused Wright and Williams
returned and told the women that they would remain until six o'clock the
next morning (R10,11,25). Although not drunk zccused Williams appeared
to have been drinking at this time and both aecused were armed with
pistols (R1l). Frau Weinmann told accused that her child was sick snd
begged them to let her alone and to leave (R11)., The soldiers' attention
was not diverted by the women's efforts to talk with them as accused Wright
took Frau Weiss into the kitchen and egain engaged in sexual intercourse
with her (R25), while accused Williams remained in the bedroom with Frau
Weinmann. Later Williams drove Freu Weinmann into the kitchen and again
had sexual intercourse with her (R11). After this episode in the kitchen,
they returned to the bedroom where Williams forced her to completely un-
dress and sgain had intercourse with her on the bed. Williams also un-
dressed (R12). At the same time accused Wright "forced® Elli upstairs
and engaged in sexual intercourse with her, While upsteirs in the bedroom
Wright kept his pistol lying on the floor and within his reaeh (R27).
Later Wright and Williams exchanged women and each had intercourse with the
other woman (R13,28), Altogether during the eourse of the evening, aceording '
to the testimony of the women, Williams had intercourse with Frau Weinmamn
three times and with Frau Weiss once, while Wright had intercourse with
Hilda Weirmann twiee 2nd with Elli Weiss three times (R13,14,27). Beth
woken maintained that none of the acts of sexual intercourse was ecnsented
to by them but that they had intercourse after begging the accused ty -
let them live. They were alone and were afraid they would be killed as
the soldiers were armed (R9,14,24,28), Aceused left:the houss at about
1:30 that night. The following morning Frau Weinmarn reported the attasks
to someone at the Town Hall and shortly thereafter an imvestigation was
mide by the American military anthorities (R13,14).

There was received in evidenee, over objection of the defenn,
8 statement made by accused Pugh during the investigation wherein he stated
that Wright and williams had been drinking heavily on the evening in questioa
and that-accused Wright "foreed" the older lady into the kitehen with his
pistol (859,Pr03.Ex.A). ,
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L. The accused, after their rights as witnesses were explained
to them, each eleeted to testify in his own behalf (R35,36)

Williams testified that on the evening in question, he ac~
compenied Wright and Pugh to the village where the women lived and that
he knocked on the door, which was opened by Elli Weiss, who smiled and
welcomed their entranee into the house (R36). He shook the hand of the
younger lady, Hilda Weinmenn, and observed & ring on her finger. He
. made a sign indlcating his desire to have sexual intercourse with her and .
offered her chocolate if she would engzge in the act with him, At first
'she seemed not to understand but after asking her a second time ®she smiled
and nodded her head and sat on the side of the bed" (R37). He then turned
out the lights and after the girl ®"pulled down her pants herselfn, h
engaged in sexual intercourse with her. He had his pistol under his field
Jacket and ™never taken it out™ (R37). Later the three soldiers left the
house together after Pugh shook hands with the older lady who made signs
to them "as for us to come back" (R38)., He indicated the sign made as a
forward movement of the hand (R38), They went to their barrecks and had a
few drinks following which he and Wright returned to the homse, 'They sat
around talking and making signs for a few tinutes. " later, the old lady
sat on Wright's knee. The younger one wassdtting on the bed, looking
at Williems and laughing. He asked her about the baby and the child's
fether, and was informed that the child's father was a German soldler. He
then noticed Wright and the older womaen go into the kitchen and after they .
returned to the room & few minutes later, he went into the kitchen with
the youngest girl but could not have intercourse with her and they returned .
to the room, following which Wright and the older woman left them alone
and went upstairs, Frau Weinmann then ate soms chocolate and gave the baby
& plece of candy., She laid her baby "far enough back® on the bed to permit
them to lie down (R39). She then made signs for Williams to lie down on the
bed gnd go to sleep, He removed his Jacket, pants and shoes, turned out the
lights and got into bed with her. She Mput her face to mine and rubbed her
face aside mine two or three times" and tried to assist him in having inter-
course with her (R4O). He was unable to do anything (R40). Williams then
went upstairs and told Wright that he was unabkle to have intercourse with the
girl and Wright asked him if he would like to try the older woman, which he
- did but was still unable to have intercourss. During the $ime that he had
or was trying to have intercourse with the girl or the older woman, neither
. of them resisted in any way., In fact both of them assisted him in trying to
have intercourse (R40). ' .-

Accused !right's testimony is similar to Williams!. He added

that when he entered the house the first time he gave El11 Welss some chocolate
and indicated that he desired to have intercourse with her and that she

led him to the kitchen, spread a robe on the floor, removed her pants, and
permitted him to engege in sexual intercourse with her (RL6). When they
returned the second time the older lady welcomed them "with a bow and a
smile" (R46). He admitted having sexual intercourse with both women (R52).
Neither of them offered any resistance to his advances but both helped him
in having sexual intercourse (R48,49). His pistol was fastened on his.
pants. EKe took off his pants during the evening but never removed his
pistol from the holater (Rr51,52).

— 4 ' .'_J30501
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Aecused Pugh's testimeny is substantially in accord with
Wright and Williams' atory econserning what oscurred on the evening in .
question., He admitted having sexual intercourse with Frau Weinmann,
after giving her shoeolate and asking her permission, Her only response
or request was, "Don't turn off the lights® (R55,56). After completing
the act of sexual intercourse with her, he left the house ¥ith Wright and -
Williams and did not return there with them (R55). On eross-examinatiom
by the proseecution, he admitted seeing Wright and Williams with pistols
in their hands when they entered the house, as he remembered telling them
to put their pistols away as they "might scare the ladies" (R56). He
. denied that Wright forced the older woman into the kitchen with the pistol
as recited in his pre-trial statement (Pros.Ex. A), and stated that he digd
not know why he made that statement during the investigation (R59).

5. Rape i: the nnlawful carnnl knowledge of a woman by foree and
without her sonsent (MCM,1928,par.l48b,p.165). The extent and charaeter
of resistanee required to establish lack of eonsent depends upon the
physieal and mental condition of the parties, the relatiocns existing
between them and the surrounding circumstances (Wharton's Criminal Law
(12th Ed.,1932), sec.73L,p.995). The fact that accused Wright and
Williams had carnal knowledge of both Frau Weiss and Frau Weinmann is
established by the testimony of each of thess women., In addition Wright
admitted having intersourse with both of them while Williams admitted
having intercourse with Frau Weinmann and attempting to have intersourse
with the other, Pugh testified to having intercourse only with Frau
Weinmann, Although the latter two named accused soldiers denied engaging
in sexual intercourse with Frau Weiss, the evidence clearly shows that
‘both of them, &s well as acoused Wright, were present in the German home
on the evening in question and participated in aets alleged. Neither
Williams rnor Pugh opposed nor disppproved of the conduct of Wright, who
seens to have been-the most aggressive and sensual of the offenders, and
therefore the court eould reasonably have conoluded that each assented to
his 2cts and to the ascts of the other, thereby siding and abetting in the
commission of the erimes charged (1 Wharton's Criminal Law, (12th Ed.),
sec.24h6,pp.333-334). All were jointly charged and since the proof shows
. Jjoint action each is responsible for the acts of the others. The distine-
tions between prineipals and aiders and abettors have been &bolished by
_Federal Statute and are not recognized in military justice (CM ETO 1453,
_Fowler and authorities therein cited).

Concerning the issue of use of force and lack of consent, while
&ccused deny force and claim welcomed participation on the part of the
German women, the surrounding circumstances of the case evidence &n inten-
tion on the part of accused to accomplish their desires regardless of any
protest or resistance with which they might be confronted. While the
function of the Board of Review is not to weigh evidence but to determine
if the record contains substantial evidence to sustain the findings of the
courts), in rape cases the testimony should be carefully scrutinized.
Particulerly is this true in an enemy country where the proxecuting witnesses
normally may be expected to evidmnce hostility and enmity. Although Wright

CONTInTNTIAL 19050
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and Williams denied that they entered the house with drawn pistols, Pugh's
testimony contradicis their statements in this connection. Such contradiction
on this material and vital pdint tends to discredit their testimony. The

fact that the record is devold of any evidence that the women forcibly
resisted accused is by no means controlling in determining their lack of
consent as the testimony of the victims reveal that they were frightened,
afraid that they would be killed, and that they begged accused to spare

their lives., This evidence negatlves the contention that the women willingly
submitted to aceused's lustful demands. Acquiescence gained through fear
engendered inthe woman ravished negatives consent and where she cszses
resistance "under fear of death or great bodily harm® the consummated act

is rape (2 Wharton's Criminal Law (12th Ed., 1932), Sec.70l.p.542). The
presence of hostile conquering soldiers armed with pistols which they pointed
at their intended victims, refutes any reasonable probability that the women
consented to the acts of sexual intercourse but manifests that they submitted
thereto by reason of fear of death or grievous bodily harm threatened or
impending, The erimes of rape, as to each accused, and under the circum~
stances herein alleged, are thus established (CM ETO 9611, Prairiechief;

CM ETO 12650 Combs and Shimmel; CM ETO 14206 Platta; M ETO 1,128, Brandon
and Mitchner)

o 6. The charge sheet shows that accused Pugh is 26 yeara of ags and
was inducted 17 April 1942 at Fort Thomas, Kentucky; accused Wright is 24
years and seven months of age and was inducted 1, October 1942 at Camp
Shelby, Mississippl; accused Williams is 30 years and eight months of age
and was inducted 8 Jammary 1943 at Camp Beauregard, Louisiana. No prior,

- service is shown for any of accused, ,

T The court was legally constituted and had jurisdiction of the
persons and offenses, No errors injuriously affecting the substantial
rights of any accused were committed during the trial. The Board of Review -
is of the opinion that the record of trial is legally sufficient to support
the .£indings of guilty, the sentence of accused Pugh and the sentences of
accused Wright~and Williams as commuted, -

8. The penalty for rape i1s death or 1ife imprisorment as the court
martial may direct (AW92). Confinément in a penitentiary is suthorized
upon conviction of rape by Article of War 42 and sections 278 and 330,
Federal Criminal Code (18 USCA 457,567). The designation of the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of confinement
is proper (Cir. 229,ﬂD,8Juna 194&,sec.II,pars.lb(k)jb). '

Judge advocate

-6 - . -
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War Department, Branch Offies of The Judge Advocate General with the .
European Theater, . . H

General, Uaited states Forces, SEgeP.ésmeater'(m.n) » APO-757,

Ue S, Armys” _ . . .

1. In the case of Privates First Clags LUSTER WRICHT (31.1.?2112)
and HAROLD A, WILLIAMS (38378295) both of the Lth Platoon, 4223rd .
Quartermaster Car. Company, attention is invited to the foregoing hold-
ing by the Board of Review that the record of trial is legally suffi-
cient to support the findings of guilty and the sentence, as coxmuted,
which holding is hereby approved, Under the provisions of irticle of -
war 503, you .now have authority to order execution of the sentence,

Ezen copies of the published order are .forwded to ‘this
ofﬁoe, they should be accompanied by the foregoing holding and this
) indorsement, {E}go,fgl,u number of the record in this office is CM ETO
"~ 13000, ,0f reference, please /place that number in brackets
~at the lw*q: the_qpstise. (Cit ETO 13000}, . 5.

-

- Colonel, JRGD,
Acting usistmt Jndge idvocato Genernl.

( A2 to sccused Wright and Willim, gentence as commted ordered mcntodo
GCMO 457, USIET, 40ct 1945)e .
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~ Branch Office of The Judge Advocate General
Pl _ v ; with the
: : " European Theater
' , APO 887 ‘
Co B L | 5
BOARD OF REVIEW NO, 5 : 1 'SEP L
€M ETO 13004

UNITED STATES

- 38D ARMORED DIVISION °
Ve Trla.l by. GCM, convened at ‘Hurth,
Germany, 19 March 1945, Sentcncc-
Dishonorable discharge, total for—
feitures and confinement at hard

labor for life., United Statss .
Penitentiary, Lewlsburg, Pennsylvenia,

Private PHILLIP J. DISANO
(37415067),. 492nd Medical
Collecting Company, 50th
Vedical Battalion _

Vs Nt N Qs sl S ot o

HOLDING by BOARD OF REVIEW §Oe 5
HILL, EVINS and JULIAN, Judge Advocates

r - ‘

l, The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board sutmits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office or The Judge Advocate General with the Eurcpean Theator.

2o Accused was tried upon the fo]lovd.ng Charge and Specification.

CHARGE: Violation of the 75th Article of War.

Speclfn.cation' In that Private Philip J. Disano, 4924
Yedical Collecting Company, djd, at Bibain, Belgium,
on or about 12 January 1945, while on special duty
with the Third Battalion Mediecal Section, 33d Armored
Regiment, misbehave himself before the enemy, by re-
fusing to go to the front in an ambulance half-track,
when ordersd to do so by Captain Donald J. Drolett,
33d Armored Regiment, while the companies to which .
he was attached a8 an aid man were engaged with the

SNGMY o

He pleadad not guilty and, all of the members of the court present at the
time the vote was taken concm'ring, was found guilty of the Charge and
Specification. No evidence of previous convictions was introduced. All
- of the mémbers of the court present at the time the vote was-taken con-
'curring, he was sentenced to be shot: to death with mskatry. The review-

o
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ing authority, the Commanding General, 3rd Armored Division, approved
the sentence and forwarded the record of trial for action pursuant to
Article of War 48, The confirming authority, the Commanding General,
European Thezter of Operations, confirmed the sentence but, owing to
spscial cireumstances in the case, commted it to dishonorablo discharge
from the service 5 forfeiture of a.ll pay and allowances due or to become
dus, and confinement at hard labor for the term of accused!s natural
life, designated the United States Penitentlary, Lewisburg, Pennsylvania,
as the place of confinement, and withheld the order djrecting execution
of the sentence pursuant to ’Article of War 503,

3 ‘I'he evidence for the prosecution was tubstantia.lly as follows:

On 12 Ja:mary 1945, Company G, 33rd Armored Regiment, together
with another company, was engaged in clearing scme high ground whlch the
enemy was using for artillery observation (R7,8). Accused was an aid
man in the medical detachment and a member of a crew of three men on a.
half-track detailed to pick up the wounded of Company G and to evacuate
. them to an aid station located nearby in Bihain, Belgium (RS,9,10), The
company was receiving fairly heavy shelling from the enemy (R14,15), At
about 7:00 pm the driver-of the half-track reported at the aid station
that he was unable to get .accused and the other member of the crew to
accompany him on the detail, When asked by a sergeant why he would not
g0, accused merely sald that he could not, and was "immediately referred" -
to Captain Donald J. Drolett, Medical COrps s battalion surgeon, and .
accused!s superior officer (R6 ,218)e Accused had been at the front all -
day, but there was nothing peculiar about his behavior, At the time of
this inclident the front was a "pretty hot spoi" and shells were flying
close to the aid station. Everyone was more or less tense and although
there seemed to be a "tenseness" about him, accused, appeared to be falrly

 cool and collected (R15,17-19)s. Captain Drolett, who had had previous

experience with combat exhaustion cases, observed him and did not think
that he was suffering from combat exhaustion (R10), so he ordered him to

go back with the driver and informed him that if he refused he would be
placed in arrest and court-martialed. Accused stated that he was not

going back, that he was afraid (R10,13-15)e He did not obey the order
(rR12), The driver was given other help and brought in the casualties (Bl9).

- Le Technician Fifth Grade Mark D. Hargrove s drlver of the he.lf-
track to which accused was deta:l.led a ntness for the defense, testiﬁ.ed
substantia.lly as fo]_lowsz :

E Accused had gone up to ‘the front in a peep to evacuate the
wounded, When he rgturned to the cosmand post of Company H,

8he couldn't talk and he was trying to get -
‘under something, under a bench thers, I couldn't
understand him for a little while % % % He was
all out of breath, seemed like he couldn't breathe;
he couldn't: talk he tried to get under a bench ' |
along the wall; every time a shell rould go ofr

ﬁﬁ‘x"".va—.--—.—, ~
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he'd flinch and fry to get a little further
under? (R21,22),

About an hour later witness received a call to go out and pick
.up the wounded, but he could not persuade accused and the other member -
of the crew to go with him, Accused was "too scared to get out of the
place®; "he didn't know what he was doing at the time, I don't think® -
(R22), ¥hile it is not unusual to be scared "up there®, accused was.
Junusually scared®, Still another hour later, witness and accused left
the command post of Company H and went to the aid station two blocks
away where Captain Drolett was located (R24). Witness had been with a
medical unit for almost four years and has frequently observed men
suffering from combat exhaustion (R21).

Accused, after his rights as a witness were explained to him,
slected to be sworn (R25) and testified that on January 12 he went up to .
the front in a peep to evacuate the wounded., They got the wounded out
but when they returned to the peep they found it was gone, He was
scared and started going back, . He reached the building, and ®"that's
~when I broks up and I was scared as hell®, He was later ordered by
Captain Drolett to go back to the front in the half-track, but he 'did
not go becauss he was too scared. He "didn't exactly refuse®; he was .
too scared to go up (R26), Ths company to which he was attached was
engaged with the enemy, He had been with the combat unit sbout two
weeks and this was not his Iirst engagement with the enemy (B.27). .

5, - The evidence established that accused was serving in the pre-
sence of the enemy and that he refused to obey the order of his superior
officer as alleged., Refusal to obey the order of a supsrior officer in
. the presence of the enemy constitutes misbehavior within the meaning of
Article of War 75 (CM ETO 4820, Skovan; CM ETO 5359, Young)e Whether
~ the refusal was due to cowardice or to the fact that his ability to -
control his actions was temporarily shattered by the impact of battle
s0 as to rendsr him incapable of obeying the order, was a question of
fact which the court on the conflicting evidence before it, resolved
against accused. Since the court!s finding is supported by substantial
_evidence, it will not be disturbed (cn ETO 1663 s Ison', Ci ETO LO74, Olsen;
CM ETO 4095, Dolrb)a . 5

6. ‘The chargo sheet shows that accused is 21 years of age and _
was inducted 28 Jannary 1943 at Jefferson Barracka, Missourl, He had no"
prior servieo. .

-

7e The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantlal
"rights of accused wers committed during the trial, The Board of Reviet
if of the opinion that the record of trial is legally sufficient to :
support the. f:ln&ings of guilty and the sentenee as commitede .

B
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. .8+ . The penalty for misbehavior before the enemy is death or
such other punishment as a court-martial may direct (AW 75). Peni-
tentiary confinement is authorized by Article of War 42 when it is
imposed by way of commmtation of a death sentence. The designation

- of the United States Penitentlary, Lewisburg, Pemnsylvanla, as the

place of confinement is proper (Cir.229, m, 8 June 1944, aec.II,

para.lb(k), 3b).

~Judge Advocate.

Judge Advocate
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Wer Depa.rtment Branch Office offhg gu%% Advocate Goneral with the
European Theater E ) T0: Coi
General, United States’ Forces, Europea.n Theater (Main), APO 757,

Ve S. Armye - . -

, 1. In the case of Private Phjlip J « Disano (371;15067), A.92nd
"Medical Collecting Company, 50th Medical Battalion, attention is -
.invited to the faregoing holding by the Board of Review that the re- .
.cord of trial is legally sufficient to support the findings of gu:llty
and the sentence, as commuted, which holding is hereby approveds ’
Under the provisions of A.rticle of War 504, you now have authority
to order exocution of the sentence. .

26 Whon copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsements The file number of the record in this office is CM ETO

' 13004, For convenience of reference, please place that number in
b-ackets -at the end of the orders (du ETO 1300&).

' E. C. LcNEII- '
Brigadier General, United States Arnv,
Assistant Judgs Advocate General. :

-

( Sentenco as commted ordend executed, OCMO 429 ‘USFET, 21 Sept 1945)
[ 2
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Branch Office of The Judge Advocate General
_ with the
Em'opea.n Theater xi’xﬂmﬂim
: APO 887
BOARD OF ROVIEW NO, 3 | 27JUL1945 T
CM ETO 13018 ' .
UNITED STATES % 45TH INFANTRY DIVISION
' v, ) Trial by GOM, convened at APO 45,
o s ; U.S. Army,” 29 Mey 1945. Sentences: -
‘Private MICHAEL T, OSTROWSKI " Dishonorable discharge, total for-
-(20109834), Company I, 179th ) feitures and confinement at hard
Infantry ) labor for life, Eastern Branch,
') Unlted States Disciplinary Barracks,
)» Greenhaven, New York,

HOLDING by BOARD OF REVIEN NO, 3 L e
SLEE?ER, SHERMAN and DEWEY, Judge Advocates

* ’

le The record of trial in the case of the goldier named above:
.‘has been examined by the Board of Review,

e Accused was tried ‘upon the following Charge and Specificatignz
CHARGE:s Violation of the 58th Article of War,

Specification: In that Private Michael.T Ostrowski,e
Company I, 179th Infantry, did, at or near Arches,
- France, on.or about 23 September 1944, desert the
service of the United States, and did remain absent
- f in desertion until 1 Apr:ll 1945, o
" He pleaded not gullty and, all of the members of the court present at the
time the vote was taken concurring, was found guilty of the Charge and
Specification. No evidence of previous convictions was introduced, Three~ .
fourths of the members of the court present at the time the vote was taken .
concurring, he was sentenced to be dishonorably discharged the service,
. to forfeit all pay and allowances due or.to become due, and to be confined
at hard labor, ,at such place as the reviewing suthority may direct, for
the term of his natural life. The reviewing authority approved the sentence,
designated the Eastern Branch, United States Disciplinary Barracks, Creen-

P Y
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. haven, New York ‘as the place of confinement, and withheld the order Y
. directing execution of the sentence pursuant to-Article of War 50%.

3. The evidence for the progsecution shows that on 23 September
1944 accused was a member of Company I, 179th Infantry, which had been
‘assigned the mission of crossing the Moselle, About three hours before
daylight, accused was present with hls platoon, which was given an order
to disperse while waiting its twrn to cross the river, When the time h
came for the platoon to cross accused could not be found by his platoon
sergeant, who ‘searched for him about ten minutes before the platoon was -
forced to cross the river without him (R4-5), At 0900 hours, the @ -

platoon sergeant went to the command post and reported accused absent
without leave, A4 searching party was sent back across the river end’
inquiry was made at the battalion and regimental aid stations, When
accused could not be found, he was listed on the company morning report
for 26 September sas missing in action as of 23 September., This action.
was necessary "due to the fact that we me.de a search for him" (R6,3-4,
Pros.,Ex.A),

A duly authenticated extract copy of the morning report of
Company I was introduced in evidence without objection showing that on
28 January 1945 the entry showing accused missing in action was corrected
to read "Duty to AWCL 23 Sept 44", Another entry for 7 April 1945 shows
accused- "Fr AWOL to Conf Regt®l Stock April 1/45" (R3-4, Pros.Ex,A)s

Accused'a platoon setgeant snd company clerk testified that,
to the best of their knowledge, he was not. present with the company bew
tween 23 September 1944 and 1 April 1945 (R5-6)4 -

_ ! The investigating officer testified that after he! had advised
accused of his rights under Articls of War 24, accused stated that on the
night of 23-September, while his unit was waiting to cross the river,

. ~."he became very nervous and finally becams
‘ 80 nervous he left. After he had been gone .
o - a few.days, he knew. ‘he had done wrong and :
ST - would be punished for it so he etayed a.way
ST * & long time® (R?).4

" 4e  The accused, after his rights as a witness were fully explained
to him, elected to remain silent and no evidence was introduced in his
- behalf (r8). o

‘ 5. Absence without leave of accused from his organization from 23
September. 1944 to 1 April 1945, a period of more than six months, was
sufficiently estaeblished by the testimony and by the morning report entries.
The court was clearly warranted in inferring, -from the length of accused's

-
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wrongful absence in an active theater of operations alone, that he

. intended, at the time of absenting himae%f, or at some time during
~ his: absence, to remain.away permanently CM ETO 1629, O'Donnell

T CH ETO 6093, Iggeraon). .
6. The defense objected to proof of the tactical situation of

. accused's organization at the time of the initial absence because accused
was charged with simple desertion only,., -The court admitted only such
"testimony as leads up to the time the accused is alleged to have left"
(R-5). Such ruling was favorable, rather then injurious, to accused, ‘
since it is permlissible to prove absence without leave with intent to

. ‘avoid hazardous duty or to shirk important service under a specification
.charging simple desertion only (CM ETO 5117, De Frank; CM 245568, III
Bull. JAG 142). The court properly considered the circumstances under
which accused left his’ organization in determining his gullt of the
offense charged.. = .- .

~ ~ T¢ . The only proof of the place of desertion is that accused left
his organization near the loselle River, whereas the Specification alleges

that Le deserted at or near Arches, France., "As the place of desertion-

is not of the essence of the offense, the variance is immaterial within

the contemplation of Artlcle of War 37" (CM ETO 5564, Fendorack; CH ETQ

9257, Sghewg). ' o

Be The Specification fails to allege either the place or manner

in which accused®s wrongful sbsence was terminated, This deviation from
the approved form of specification is not fatal, howevere The offense
of desertion is complete when the person absents himself without authority
with the requisite intent (MCM 1928, par. 130, pe 142), and proof of . .
apprehension or surrender at a particular time and place 1s not essential |,
. for a.conviction of wartime desertion (see CM ETO 9975, Athens, et al;
CM ETO 2473, Cantwell; CM ETO 4691, Knorr; CM NATO 2044, III Bull, JA®
232), In the absence of proof to the contrary, the presumption is that.
accused returned voluntarily, to military control (cM 236914, II Bull,
JAG 270)s It follows that/presump ion applies to a specification alleging
- desertion or absence without leave, which fails to allege manner of tere
mina.tion. .

9. Accused is 2, years of age (R9). The charge sheet shows that he
served in the Massachusetts National Guard from 13 October 1937 to 12.
6ctober 1940, enlisted for three years in the Massachusetts Natlonal Guard
‘ on 13 October 1940, at Worcester, lgsachusetts, and was 1nducted into
federal service 16 January 1941.

IO.A The court was legally constituted and had jurisdiction ,of -the
person and offense, No errors injuriously affecting the substantial rights
of acgused were committed during the triasle The Board® of Review is of the
opinion that the record of trial i1s legally sufficient *o support the find-
ings of gullty and the sentence,

- 3 - kS
CONFIDENTIAL



o
"2y o

11, The penalty for desertion 1n tino af war is dea.th nr auch

other punishment as a court-martial may direct (AW 58).- The deeignation A
of the Eastern Branch, United States Disciplinary Barrach Greenhaven, :
New York, as the place of confinement, is a.trbhorizod (m 423 Gir. 210, o

- WD, 14 Sept. 1943, sec. VI, as nmended). A

J’udge Ldvoca‘be

%W / \%A/MM Judge Advoca‘be
. _é% ‘/:' ‘4‘ g 'Jndge.A‘d‘vocata
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Branch Office of The Judge Advocate General
with the
European Theater
APO 887

BOARD OF REVIEW NO, 5

| 3
- 0¥ ETO 13023 0 AUG 1845

UNITED STATES 79TH INFANTRY DIVISION

. Ve Trlal by GCM, convened at
Schinveld, Holland 15
March 1945. Sentence°
Dishonorable discharge,
total forfeltures, and
confinement at hard labor
for 1ife. United States
Penitentliary, Lewisburg,
Pennsylvanla.

Private DUANE R. LEIGHTON
(32946813), Company C,
313th Infantry

T N Nt Nt St St St St st Nogat St Syt

HOLDING by BOARD OF REVIEW NO, 5 .
HILL, EVINS and JULIAN, Judge Advocates. -

£

. 1. The record of trial in the case of the soldler
named above has been examined by the Board of Review and
the Board submits this, 1ts holding, to the Assistant
Judge Advocate General in charge of the Branch Office of

The Judge Advocate Genqral with the European-Tbeater.

2, Accused was tried upon the following Charge
and Specificatlion: :

_ CHARGE: Violation of the 58th Article of War.

Specification. In that Private Duane R, -
Leighton, Company "C", 313th Infantry, did,
near Rosiers, Aux Salinea, Meurthe et
Moselle, France on 13 November, 1944, desert
the service of the United States by absent-
ing himself without proper leave from his -
organization, with intent to avoid hazard-

 ous duty, to wit: conmbat with the enemy,

- and d1d remaln absent in deserting-untll his
return to military control at Charnmes,
Meurthe et Moselle, France on 20 December,

1944,
-1 ' S R
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He pleaded not guilty and, all the membera of the court
pregsent at the time the vote was taken concurring, was -
found guilty of the Charge and Specification. No evidence.
of previous convictiona was introduced. All the members

of the court present at the time the vote was taken con-
curring, he was sentenced to be shof to Jdeath with musketry.
The reviewing authority, Commanding Genera th Infantry
Division, approved the sentence and forwarded the record of
trial for action under Article of War 48, The confirming
suthorlty, the Commanding General, European Theater of
Operations, confirmed the sentence, but owing to speclal
circumstances in this case and the recommendation of the
reviewing authority, commuted it to dishonorable dlscharge
from the service, forfeiture of all pay and allowances due
or to become due and confinement at hard labor for the

term of hls natural 1life, designated the United States
Penitentiary, Lewlisburg, Pennaylvania, as the place of con-
finement, and withheld the order directing the execution

of the sentence pursuant to Article of War 50%.

. 3. The evidence for the prosecution was aubatantlally
as followas:

"Accused was a member of Company C, 31l3th Infantry,
which from 25 October to 12 November 1944 was located at
Rosiers Aux Salines, Meurthe et Moaelle, France, tralning
for future operationa (R5,6,8,11). On 11 November 1944
the battallion commander gave notice to officers and non-
commissioned officers that the 79th Infantry Division was

' going into combat again and that the by-word was "turkey
on the Rhine" (R6). The commending officer of Company C
assembled the company on the company street in Rosiers -and
‘Anformed the men that they were alerted for movement into.
the front lines, that they were golng lnto combat, and
instructed them to check thelr combat equipment, and to
have with them thelr full quota of amxunitlon (R6 7,9,11).
Accused was present at this formation (R9). Late on 12
November the company left Roslers by truck for the assembly
area situated in a small town in the vicinity of Roilers
(R7,9,12). Accused left with the company (R9). When the
company detrucked at its destination in the darkness of
early morning, 13 November, actused was reported missing
(R7,10,12). The company was then in the assembly area and
the regiment was in division reserve (R7). A search was
made for him in and near the trucks and in the immediate
area, but he could not be found. He had no permlasion to
be absent. He remained absent without leave until 20 -
December when he returned to military control at Charmes,

'Meurthe et Mosells, France (R7,8,10,12,13), i
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4, Accused, after his rights as a witness were .
explained to him, elected to remain silent (Rl4). The
prosecution stating 1t had no objection, the Adefense
introduced in evidence the report of the 4division neuro--
psychiatrist relating to accused. It states that accused
shows no evidence of being mentally 11l and that he was
mentally responsible for his actions at the time of the
alleged offense, but that there was one extenuating feature
in the case, namely, that he was suffering from a kidney
allment and inflammation of one of his testicles even
before he went into combat (Rl14;Def .Ex.A),

5. Absence without leave was adequately proved as
alleged., At the time he absented himself, accused and the
rest of his company were equipped and ready for combat
and moving toward the front lines. Notice of impending
action had been brought home to him by his commanding
officer, The court was fully warranted in finding that
when accused left hls company under these circumstances,
he did so with intent to avoid action against the enemy
(CM ETO 1432, Good; CM ETO 1589, Heppding; CM ETO 4165,
Feciea). The offense charged vas therefore proved (MCM,

par 01308. p.143) . . »

'6. The charge sheet shows that accused 1is 28 yoars
and ten months of age and was inducted 28 October 1943 at
Binghamton, New York. He had no prior service.

7+ The court was legally constituted and had Jurlis-
diction of the person and offense, No errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Review 1s of the opinion
“ that the record of trisl is legally sufficient to support
the findings of guilty and the sentence, as confirmed -
and commuted.

8. The penalty for desertion in time of war is death
or such other punishment as the court-martisl may direct
. (AW 58)., Confinement in a penitentiary is authorized by
Article of War 42. The designation of the United States
- Penitentlary, Lewlsburg, Pennsylvenlia, as the place of
confinement 1s proper (Cir.229, WD, 8 June 1944, sec.lI,
pars.lb(4), 3b). . ’ :

Judge Advocato'

Judge Ldvoc}te
udge Advocate
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War Department, Branch Office af The Judge Advocate General

with the European Theater. é % %

TO0: Commanding General, United States orco:, European '
Theater (Main), APO 757 U. S. Army. - ‘

1. In the case of Private DUANE R. LEIGHTON (32946813),
Company 0, 313th Infantry, attention 1s invited to the
foregoing holding by the Board of Review that the record
of trial 1s legally sufficlent to support the findings of

- gullty and the sentence, as commuted, which holding is’
hereby approved. Under the provilionl of Article of War
50%, you now have aithority to order execution of the '
lentence.

2. When coples of the published order are forwarded
to thia office, they should be accompanied by the foregoing
holding and thls indorsement, The file number of the
record in this offlce is CM ETO 13023, For convenience of .
reference please place that number in bracketl at the end .
of thgﬁnrder' (cM ETO 13023).

o C o MCNEIL,—
Brigadier General United S
Agalstant Judge Advocate

" ( Sentence as commted ordered executeds GCUO 422, USFET, 19 Sept 1945).

I
CONFIDENYIAL
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Branch Office of The Judge Advocate General
* with the
European Theater
- APO ,887

- BOARD OF REVIEW KO, 1 19 0CT 1945

| CM ET0 13090
UNIT‘ED STATIS ) UNITED KINGDOM BASE, OOWUNICATIONSZONE
: EUROPEAN. THEATER OF OPI'BATIONS .
Ve
Trial by GCM, convened at Polygon Hotel,
SOruthuxpton ) Hampehire , England, May 17-18,
; 1945, Sentence: Total forfeitures and
econfinement at hard labor for life.
g United States Penitentiary, I.ewisburg,
Pennsylvania.,

ASTVALDUR B. BRYNJOLFSSON,
a eivilian exployee of the
. War Department aerving with the
Armies of the United States in
" the field

: HOLDING by BOARD OF REVIEW NO. 1 .
~ BURROW, STEVENS and CARROLL, Judge Advocates

~1e The record of trial in the case of the person named above has been
exanined by the Board of Review, :

'2. Accused was tried upon the following Charge and specifications' '
‘CHARGE: Violation of the 92nd Article ofiwa,r.

Specification 1: In that Astvaldur B,-Brynjolfsson,

: a civilian employee of the War Department, serving
with the armies of the United States in the field,
did, at Bournemouth, Hampshire, England, on or about
14 March 1945, with ma.lice aforethought, willfully,
{deliberately, feloniously,“unlawfully, and with pre- -
meditation, kill aone Enid Marian Simpson, a human
being, by beating her upon the face and head and other
portions of her body with his fists.

Spe,ciﬁcation 2: In that * # % did, at Bounemouth, Hampshire,
. England, on or sbout 14 March 1945, forcibly and feloni-
ously, against her will, have carnal knowledge of one
Enid Marian Simpson, ,

" He pleaded gu:.lty of Specification 1, except the words "with malice
aforethought , willfully, dehberately, and with premeditation", of the

- excepted wcrda not guilty, not guilty to Specification 2 and not. guilty ‘
to the Charge, but guilty of a violation of the 93rd Article of War. In

' RESTRICTED
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view of evidence submitted by accused and despite the statement that
he wished his pleas of guilty to stand, the court proceeded with the

- trial after all evidence was-introduced as if accused had pleaded not
guilty to the Charge and both specifications (R123), Two-thirds of
the members.of the court present at the time the vote was taken con-
curring, hs was found guilty of Specification 1, except the words -
*with malice aforethought®, "deliberately", "and with premeditation®,
substituting therefor "and" between the words "feloniously" and "unlaw-
fully®, guilty of Specification 2, and of the Charge not guilty as to
Speeification 1, but guilty of a violation of the 93rd Article of War -

- and gullty as to Specification 2, No evidence of previous convictions.
was introduced., Three-fourths of the members of the court present at ~
the time the vote was taken concurring, he was sentenced to forfeit
all pay and allowances due or to become due and to be confined at hard
labor, at such place as the reviewing authority may direct, for the term
of his natural 1ife, The reviewing authority approved the sentence,
designated the United States Penitentiary, Lewisbwg, Pennsylvania, as
the place of confinement, and forwarded the record of trial for action
pursuant to Article of War 503, —

3¢ ~ Accused, on the date of the alleged offenses, was a civilian

(R8-9,90;Pros.Bxs.1,30), 20 years, nine months of age (charge sheet), -
and accordirng to papers accompanying the recard of trial, of Icelandie
nationality, With respect to his status, the record shows that, at
‘Brooklyn, New York, on 18 April 1944, he entered into an employment con-
tract as an able bodied seaman with the United States, to serve ona
vessel controlled by the War Department for a period of one year from
arrival in the Buropean Theater of Operations, unless sooner relisved
at the pleasure of the government, In the contract he sgreed, among
other things, to abide by the rulea, regulations, customs and discipline
of the service, Pursuant to the contract, he beeame attachsd to the
United States Ammy Transportation Corps, Water Division, with whieh,
prior to and on the date in #uestion, he was serving as an employee of
the War Department in Bournemouth, Hampshire, England, to which place,
on 7 March 1944, he had been ordered by the Poart ‘Captainiof the lith
Port to proceed in order to await orders assigning him for transporta-
tion (R8-9;Pros.Ex.l)s The conclusion that be was serving with the .
armies of the -United States in the field (R9,90;Pros.Exs.1,30) is thus

" supported by the evidence, which clearly establishes that he was sub-

/ ject to military law under Article of War. 2(d) and therefore subject

-~ to the Articles of War and to the jurisdiction of cowrts-martial

4(CM ETO. 14632, Lang, and authorities therein clited; CM ETO 15734;°
Kendrick; see compilation of authorities holding civilian seaman serving
on ships under Army control subject to military law, IV Bull.JAG 27)e

. He was no less so subject by reason of his status as an alien and a
minor (AW 2(d); Ex parte Dostal (DCND, Ohio, 1917) 243 Fed. 664,669;
Ex parte Beaver (DCND, Ohio, 1921), 271 Fed. 493,495; cf: McCune v, .
Filpatrisk (DOED, V., 19435, 53 Fed,Supp.80,85)e

A 1Y
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A subsidiary question ariseu as to the propriety of a trial
by-a United States Army court-martial, duly appointed and sitting in
England, of a eivilian national of Icela.nd who is subject to United
States military law, Some doubt as to.this may arise from the general
rule of international law that the state of the situs of a crime has
Jurisdiction to try and punish the criminal, and the effect upon sueh
rule of the particular rule that the courts-martia.l of the armed forces

. of any state derive powsr to try and punish members of such forces
from the municipal law of their own government., Any such doubt is re-
moved, however, by legislation enacted by the British Parliament, re-
cognizing, or at most ceding, Jurisdiction over members of American
armed forces who commit crimes in England, The Unlited States of

)" America. (Visiting Forees) Act, 1942 (5 and 6, Geo. 6, c.31), provides
in pertinent part as follows: |

"1,-(1) Subject as hereinafter provided, no
criminal proceedings shall be prosecuted in

the United Kingdom before any court of the
United Kingdom against a member of the military
or naval forces of the United States of America.

o S »

(2) #® # % where a person against whom proceedings
camnot by virtue of that /foregoing/ subsection,
be prosecuted before a court of the United Kingdom
is in the custody of any authority of the United
Kingdom, he shall, in accordance with /certain
official directiong/ be delivered into the custody
of such authority of the United States of America
as may be provided by the directions # # 3,

. » o

2.~(1) For the purposes-of this Act and of the
Allied Porees Act, 1940, in its application to

the military and naval torces of the United States
of America, all persons who are by the law of the
United States of America for the time being subject
to the military or naval law of that country shall .
be deemed to be members of the said forces:

Provided that no person employed in connection with .
_the said forces, not being a citizen or national of

the United States of America, shall be deemed to be

a member of those forces unless he entered into that

employment outside the United Kingdom“ {Under-

scoring supplied).

 -3- o |
RESTRICTED 1399¢(



,' ~ RESTRICTED

PV RIS

-, Sinee accused, as above demonstrated, was subject to the military law.of -

. the United States and, although not a citizen or national thereof, entered
into employment in connection with the military forces thereof outside
the Unlted Kingdom, to-wit, at Brooklyn, New York, he is deemed under the °
above Act to be a member of said farces and thus within the exemption
- from criminal proceedings in United Kingdom eourts. The Jurisdiction of

the court-martial appointed by the Commanding General, United Kingdom Base,
to try accused, has been thus recognized or at most ceded by the above -

Act and the propriety of such trial may not be questioned. Similarly,

power to detain and imprison accused, notwithstanding the cessation, by
- virtue of his sentence or otherwise of his statue as a member of our mili-
tary forces, 1s expressly recognized "for the removal of doubt", by Section §
"(2) of the Allied Fowers (War Service) Act, 1942 (5 and 6 Geos 6, €¢29). ,
(Por a full discussion 6f the matter see ‘Schwelb, "The Status of the United.
States Forces in English Law", 38 Am,Jowrn. Int, Law No, 1, Jan. 1944, ppe
50,65-68), Pepers accompanying the record indicate accused, against whom
eriminal proeeedings by the British Crown had evidently been instituted,

was released from custodyof the British authorities on the basis of a certi-
ficate by the Staff Judge Advocate of the lith Port, dated 28 March 1945,
stating that accused was on the date of the alleged offenses subject to
United States military law, Such certificate was executed pursuant to .
Section 2(2) of the Visiting Forces Act, supra (see letter, 25 Mar, 1945, ,
from D%r‘ector of Public Prosecutions, london, and copy of mentioned certi--
ficate)a s - - ' o B o

- 4o .Bvidence, on the merits, was, in pertinent summary,.as followss -
. . - - ‘ L
‘ On the evening of 13 March 1945, accused met the deceased,
Lance Corporal Enid Marian Simpson, of the British Auxiliary Territorial

'Service, who was then in her early twenties (R11,56,63)s According to :

. pretrial statement, this meeting was at a dance pavilion at Bournemouth,
Hampshire, England (R114-118;Pros,Ex,30). That statement and his testimony
at the trial showed that later that evening he had sexual intercourse with -
her in a nearby park (R9l), over her verbal protest (R104), which he con-
strued as consent (R105), The following evening (li4 Harch$ he again met
her at the pavilion where each consumed about a pint and a half of ale,

* On this occasion, accused's behavior was normal and, althougihis voice )

-seemed louder than on the previous evening, he did not appear to be under
the influencecof intoxicating beverages (R10-11), Corporal Simpson also

 seemed normal and happy, and no difficulties or differences between her

" and accused were noticeable (R13). Accused testified that after drinking
a considerable quantity of whisky, gin and beer during the day, as also
stated in his pretrial statement, he met Corporal Simpson and danced and v
drank with her at the pavilion until the dancing stopped (about 2145 hours -
(R10,13)). Thereafter he started walking with her to her billet (about a
half-hour walk (R12,13-14)), and suggested that they go to the place where

_they bhad intercourse the preceding evening. Because she was late in re-
turning the night before, however, they walked further up the street at her

b - RQ'S‘I‘RICTED_.'
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request (R92). When accused, during this walk, suggested sexual inter-
course, she said, "You are a bad boy" (R107) and "You Americans are :
funny, you always think of that kind of stuff" or something of that nature.
She neither consented nor refused to have intercourse with him (R108),

When they arrived by a grassy spot, like a garden, near a house,
they proceeded to it and sat down and accused started making love to her
(R92,105-106). He lay on his side next to her » kissed her and placed his

' free arm either on or around her (R106-107), After this point , accused

remenbered nothing until he heard a noise like a man walkdng in an empty
barrel or tank, a "bump, bump, or something", and talking, saw a light,

and was handcuffed by an English policeman (R92,104-105,110,113), He did
remember urinating (Rl07), "something about her drawers® (R108), that his
hands were subsequently photographed and scraped (R92,105) and a needle -
stuck into his finger (R111), He did not remember opening his clothes or
hers, raising her dress or having sexusl intercourse with her (R97,108-109),
He did not believe he had any sart of an argument with her, although he
might have (R109); her verbal reluctance to have intercourse at the time
did not anger him and he did not remember striking her (R110), .In his
pretrial statement accused said he "™had a connection" with Corporal Simpson™:.
in the "gardens" and she was willing, after which he remembered nothing
until the police came (Pros.Ex.30). - He did not intend to say he "had a
connection with her", however; did not understand parts of the statement N
including the words "sexual intercourse"; and did not know what was in ite
Asked 1f he signed it despite this, he said "Yes, What else could I do?"
(R99,119-120), He did not remember being warned of his rights (R100=101), *

. Prosecution's evidence was that the statement was voluntary, unaccompanied

' by threats or promises of reward and understood by him, and followed a

warning to him as to his rights (Rl14-118), i

At sbout 2245 howrs on 1s Merch, one of the women who occupied \

‘a flat at the rear of the Anglo-Swiss Hotel, in Bournemouth, about a 25=-

‘minute walk from the pavilion, heard some normal sounding talking in the

hotel grounds near her window (R12,15,19,37;Pros.Ex,6). After a "minute
or so", the volces suddenly grew louder and agitated as if there were an

- argument (R15,17,19), and at that moment she heard a "terrifying" woman's

scream and seconds later another similar scream, both of which seemed to
come from nearer her flat than the preceding normal talking (R16,17). '
Shortly thereafter she heard a scuffle outside, leaned out of her window
and twice called out, but all was quiet and she saw no one outside (R16,
17,18)s Almost immediately she- heard a movement of the loose pipes on

" the floor of the basement and then three loud knocks or bangs, Some three

or four mimutes after hearing the noise of the pipes, she heard a sound
similar to that of heavy breathing or enoring from underneath the flat
(R16,18,20), She then proceeded to a nearby hotel and at 2310 hours,
about five minutes after calling out of the window, telephoned the local
police station for help (R16,18,20,23,41,4,,56)s At 2312 hours, four
members of the Hampshire Joint Police Force arrived on the scene and ong.
of them discovered accused lying upon deceased upon the metal piping and
boarding in the basement beneath the flat, and asked accused what he was-
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doing there, to which he replied, "It was not me; I did not do it, sir®
(R23,42). Wnile speaking, accused rolled over and exposed his erect
penls which he withdrew from close proximity to deceased's vagina, and
which touched her vagina and pubic hair, He was removed from her body
(r23,31,41-42,45,57)s The girl's upper clothing had been torn open and
her skirt rolled up around her waist, leaving her naked from the neek
to the waist and from the hips to the knees. Her head was in a pool of
blaod, her face was bloody, and there was a wound on her left jaw, from
which no blood was flowing., Her legs were spread apart (R23,30,42,45,
57,62;Pros Exs.7,8). The presence of a large wet bloodstain, two pools -
of blood and a long trail of blood spots leading to the basement, and the
presence of blood on the clothing of both accused and deceased part of -
which was scattered about the area outside the basement, indicated that -

- & struggle had occurred and she had bled profusely., There were also -
drag marks leading to the basement (R24-27,39,46,57-59;Pros Exs.2,5,12-29),
‘The police were not able to detect movement of the pulse in either of =~ . -
her hands or over her heart.(R23,57)., One of them stated she was dead,
which accused promptly denied and at first refused to believe, After
a pause, however, he exclaimed, "Oh, my head; someone else has been
bere" (R23-24,42,45)s He appeared perfectly normal, had no difficulty
in standing, walked normally, and spoke clearly but his breath had a*-
slight odor of intoxicating liquor (R31-32,43-44). : L

. - At 2350 hours, a physician arrived at the scene and found the
- girl dead (R46,63), He testifjed that her face gave evidence of having
been pumeled (R66,67) and there was blood on the left side of the head
.~ (R63), The left eye was bruiseds The toes and fingers were just be-
" ginning to eocol, but underneath the scanty zlothing the body was warm
(R63-65)., In the physician's opinion,  life had becams extinct at any
time from 30 to 60 minutes, depending upon the amount of blood lost by
the visctim, befare his examination of the body, which ecould have been ‘
alive as late as 2315 hours (R65,67)s If the blood patches on the scene .-
were of considerable size, death would have occurred earlier (R67)e The
fact that a non-mediecal man g¢ould not at 2310 hours detect any pulse or
heart movement would not be a final criterion of the non-existence of
life, which might still exist at the time (R65). . - o

The physician who performed the autopsy upon deceased the followe
ing morning (15 March) testified that there was no evidence of the use of
‘a knife, but that there was a slit 5/8 of an inch in length in the skin -
under the chin and severe bruising around-the jaw; the main artery on the
left side of the face had been ruptured, with extreme Joss of blood; on
the right side, the jaw had been forced np against the base of the brain
with sufficient force. to;fracture such base; the right temporal bone
ghowed fractures radiating throughout the base of the skull, with internal
“hemorrhage in the brain causing compression therein, The force of the
blow itself caused the brain to be contused (R70). There was no other
external injury of any consequence, but the bruising extended from the
jaw up the sids of the face to the eye and nose, There were bloodstains
“on the right hand and on the genitals. The blood was Group "A", The -
girl had been menstruating, but the period was about completed. E
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The rupture of the hymen was not recent, Ko semen were present in the
vagina, There were no signs of violence in or about her genitals and
there was no evidence of recent intercourse (R71,72). The cause of
death in witnesst opinion was contusion of the brain with associated
compression thereof by bleeding from a fractured scalp, as well as the
contributing factor of external loss of blood, In his opinion, the -
only explanation of the blow was that it was caused by an uppercut to
the point of the jaw by a closed fist. In his opinion, the blow would
not cause immediate death, but the victim did not live a long time, ,
Although she became unconscious immediately, he could not say how long
as a matter of minutes after the infliction of the blow life became
extinct, because there was no evidence to indicate this with exactness
(371’725. e -

A medical examination of accused shortly after his apmrehen- -
sion revealed that he was apparently sober and mentally normal,but de-
pressed, His pupils were not .dilated, his response to commands was
immediate, and he stood up without difficulty (R66), His condition was .
consistent with a recent attack of petit mal, a form of epilepsy (R72-T73)e
His hands were covered with blood (R36,69;Pros.Exs,10,11), but there
were no bruises or scratches on his body, There was a minute spot of
blood about half way along the upper surface of his penis (R69), but
not enough to be typed (R70). His blood was Group "O" (R74). Blood'
taken from his clothing (Pros.Exs.25-29) was Group "A" (R70). ‘

When charged with murder of the girl at 0300 hours 15 March
by one of the police, accused stated he ™"might have done itn, Mdid
not mean to kill her®, did not know or remember anything about it and
did not sse how he could have done it, but that if he had he would -
take what was coming to him (R46-47)e S "

. A mental examination of accused, conducted over a period of -
about three weeks, commencing 9 April (R75), resulted in medical con=-

elusions that he was on 14 March 1945 and at the time of the examina- -

tion, sane and responsible for his acts (R76)s There was nothing to -

indicate he was in any way mentally defective, deranged or abnormal -

(R79,84). Results of an electro-encephalic test indicated immaturity

rather than abnormality in accused (R80-8l). However, such results .

did not preclude the possibility of the existence of petit mal, a form

of epilipsy which might commence suddenly and last a shori time and . -

dm'iz% which time people do commit crimes, although not usually (R80-83,

5, In addition to his testimony hereinbefore set forth, accused, -
after being warned as to his rights (R88-89), testified that he was a . -
heavy drinker (R9L4) and that he had a similar lapse of memory in Bourne-
‘mouth in December 194 while drinking liquor, after which he discovered
that his money and papers were missing and there was a large sword tied
to his side, He was later informed he had cut a man with the sword (R93)e
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_ 6o B¢ Specification 1 (Hurder):"_

o The undisputed circumstantial evidence is reasonably consistent

- only with the' hypothesis that accused asked Corporal Simpson for a repeti- -

- tion of their sexual relations of the evening before, was refused and

. 8truck her an.extremely forceful blow with his fist on the jaw for the pur-

pose of obtaining sexmal-gratifieation from her by force, against her will,

‘ ‘and regardless of her non-consent, This was an assault with intent to .
commit rape (CM ETO 10728, Keenan, and authorities therein cited)s .His in-
tent at the time of the blow is made manifest by the evidence that he
thereafter dragged her to the basement under the flat at the rear of the .
hotel, threw her upon the pipes and boarding and, having opened her cloth-
ing and lowered his trousers, lay upon her in at least an endeavor to ’

; effect penetration., FHer ensuing death thus warranted charging him with .
and would have supported a: finding of guilty of murder, Under the Manual |
for Courts-Martial, 1928 (par.liB8a, ppel63=-164), at common law and under ‘
statutes (40 CJS sec.2la,b, pp.868-870), an unintential homicide, committed
by one who at the time is engaged in the commission or attempted commission

" of a felony, is murder, So where the homicide results from the commission

.or attempted cormission of the felony of rape, it is murder, eyen though -
death precedes the actual attempt to penetrate (State v. Knight 115 Atl. 569
(1921), 19 AIR 733,738; 26 Am.Jur.sec.195, Pe286)e R o g

i Ve '
: “"-The court found accused guilty of willfully, feloniously and un-
‘lawfully killing deceased in the manner alleged, in violation of. Article of
war 93 (R128), Such finding, as in the case of a specification in the
same langusge, would be supported by proof of either voluntary or involun-
tary manslaughter (United States, v, Meagher, 37 Fed, 875, 880 (1888);
United States v, Boyd, 45 Fed, 851,855; 142 U, S. 450, 35 L. Bd. 1077 (1890);
Roverts v, United States, 126 Fed, 897, 127 Fed, 818, cert, den, 193 U.S.
- 873, L8 L, Ed. &k2 11901:,5; cf: CM ETO 393, Caton and Fikes; CM ETO 1317,
" Bentley; CM ETO 6235, Leonard)e The proof herein, which as indicated would
have supparted findings of guilty of murder (CM ETO 5156, Clark; CM ETO
| 5157, Guerra; €M ETO 16187, Rollins), sustains findinge of guilty of the
- lesser included offernse of voluntary manslaughter (26 Am.Jur., sec.283, pe
350; CM ETO 3362, Shackleford) and the Board of Review therefore concludes,
in the absence of indication in the evidence or court!s action to the con-
trary that accused was found guilty of voluntary manslaughter and that such
findings were proper, : : ‘ .

b, Specification 2 (Rape):

" Accused was chatged in this specification with the rape of Enid
Marion Simpson, Rape is the unlawful earnal knowledge -of a woman by force
- and without her consent (MCM, 1928, par,.li8b, p.l65)s It is elementary
"that if the girl had died prior to accused's penetration of her private
parts with his penis, which penetration, the Board of Review assumes
arguendo without deciding, was establisted by the circumstantial evidence,
he was not guilty of rape (cf: CM ETO 15787, Parker and Bennerman), o
whatever other offense he may have committed,. What evidence there was
that the girl was still alive at the time of the assumed penetration was
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whelly circumstantial. Given its fullest effect, this evidence establishes
only that. the probabilities were that the girl did not die immediatel
after the blow on her jaw was struck (probably at 2245 or 2250 hours) and
that death might not have occurred at the time accused was discovered upon
_."deceased, over 20 mimutes later (about 2312 hours), Against this is the '

evidence that the girl had bled profusely from the wound in the Jaw from

. 2245 or 2250 hours until a time not later than 2312 hours , directly after

“ which the wound was not bleeding, thus pointing toward a relatively rapid
"demise, and the testimony that she could haYe died as early as 2250, about
the probable time of the blow and that at 2312 hours her pulse and heart
gave no sign of mwovement, Accused's stated reluctance to believe that
she was dead is of meagre probative value, under the circumstances, upon
the objective factual question of the existence of life, The same may

be said of his pretrial statement that he had "a connection® with the girl, ~
who was willing, on the evening in question, after which he could remember
nothing (Pros.Ex.30), as it may not without more be assumed that he was .
referring to-the sexual act in question, But even if he was, his state-
ment does not exclude the reasonable hypothesis that she was dead at the
time, A careful reading of the record leaves one in utter doubt as to
whether the girl was alive or dead at the time accused was found upon her,-
Only a sexual act at this time with the girl still alive ecould saipport the
charge of rape, . » T Y oy -

' _ Circumstantial evidence is insufficient to sustain a eonviction
unless it excludes every regsonable hypothesis except the cne of accused?s

. guilt of the offense sought to be proven (Buntain v, State s 15 Texas
Criminal Appeals 490), and where it is as consistent with innocence as
with guilt (People v, Razezice, 206 N.Y, 249, 99 N, E. 557 (1912)), Here
an essential element of the offense, without which accused cannot be guilty
thereof, is the existence of life in the victim at the precise times of its
commission, but the circumstantial evidence of that ultimate faet fails to
- meet the required standards because it falls to exclude the reasonsble, .
if not probable, hypothesis that the girl not only was dead, but had been
dead for an appreciable time, before the agsumed penetration oceurred

" and is fully consistent with that hypothesis, The Board of Review is
therefore of the opinion that the findings of guilty of rape are not sus-

- tained by the evidence (CM ETO 7867, Westfield; CM ETO 9306, Tennant; CM

' ET0 13416, Wells), This case is clearly different from CM ETO 15787, Parker

. and Bermerman, where there was no evidence the murder victim was dead at
the time she was raped and affirmative evidence she was then alive,

B .As indicated in paragraph éa, supra, however, accused was clearly

" proven guilty of an assault upon the girl with intent to commit rape (CM
ETO 10728, Keenan), There is no indication in the record that she was

_ :not alive at the time the lethal blow was struck but on the contrary

. * every indication that death was caused thereby and'that accused's purpose
in striking her was to force her to submit her body to his sexual grati-

' .fication, despite her resistance and without her eonsent, In the opinion -

- ‘of the Board of Review,.the record supports so much of, the findings of
guilty of rape as involves findings of guilty/vath 38tk to commit rape,
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S a lesaer included offense (oM, 1928, pa.r.lb,8b, p.l65; CM.BTO 171;3 R Penson)..

S 7. 8o ' The failure of proof that accused beat portions of viotin'u
_body in addition to her face and head; as alleged in Specification 1, RN
was not fatal as such allegation may be regarded as imteria.l and aurpluu.gg

(cf: CME'IO 764, Copeland and Ruggles, Jr,)

: be The derense endeavored to osta.blish through croaa—-examina-
‘tion of prosecution witnesses, that aécused'a lapse of memory might have °
been caused by a sudden and even initial attack of petit mal and that he
thus might not have been accountable for his actions at the time of the
alleged offense, Even assuming that the defense established such possibility,
the court was not bound to accept it as an ‘actuality, in view of the absence
of any evidence of such affliction and of affirmative proseecution evidence -
that accused behaved normally and was not mentally deranged, defective or .
abnormal at the time in questione The findings of the court,“implicit'inj ' _
its findings of guilty, that accused was legally responsible for his aets .. .~
ls supported by substantial evidence and therefore is binding upon the s

"‘Board of Review on appellate review (CX ETO 9877, Balfour ) R ?
) 8¢ The questions as to whether accuaed's pretria.l atatement
was voluntary and understood by him were of fact and exelusively for the
court's determination, Its implied affirmative findings in this regard in
the findings of guilty are supported by substantial evidence and may not
be disturbed upon appellate review (CM ETO 4294, Davis and Fotts, and cases.
therein cited), The same applies to the factual questions of accusedts -
intoxlication and ite effect upon the specific intent to rape (CM ETO 3280,
o ce), there was substantial evidence that. accused wal in control of hisz _—
tie- at the time of t,he asaault. : ; L
E 8. Accused was sentenced to forreit all pay and a.llowa.ncea dne ]
to becoms due and to be confined at hard labor for life, Although the:
forfeiture portion may be inoperative because of paragraph 12 of his
employment contract with the government (Pros,Bx.l), authorizing the tl
United States to teminate the same and all pay, rights and claims against o
the United States thereunder in the event accused at any time should be .
. unable to prosecute work by reason of misconduet, or because of its expira- -’
tion, nevertheless, there is no legal objection to the forfeiture provi= .. . .~
gion to the extent to which it may be operative with respect to any exist-..
ing rights of accused under the contract (SPJGJ CM 247640, 16 March 194k, S
III Bull. JAG 97; SPJGJ 1945/93, 17 January 191;5, Iv. Bull JAG 75 ef: CN -
ETOlh632,I.an) _ ‘ ‘ R

.. TWhile there is no lega,l objection to. accused‘a imprisonment by ‘i -
United States authorities (Sec.5(2), Allied Powers (War Service) Act, 191;2,_, :
_supra, pars3), the confinement portion of. the sentence is excessive, The -
limitations on punishment preseribed by the Maxmal foxy Courts—lla.rtial, 1928 -

(pu‘ .101&_0_, PPe 97‘101 ) Y

.
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N “announce proper and wise standards for ax;fiving
at appropriate punishments of civilians as well
as soldiers (SPJGJ 1942/5787, 16 December 1942, ..

1 Bull, JAG 362)% (SPJGJ 1945/93, 17 Ja.nuary
1945 IVBull.JAG?). o

In the last cited author:.ty, it was held that. the portion of a untenee ,
_against a civilian imposing total forfeitures should be set aside as

vold and inoperative in 8o far as it exceeded two-thirds of the pay of .
the accused per month for six months, the maximum punishment preseribed
by the manual for the offense for which he was convicted, The maximum
punishment imposable upon an enlisted man for voluntary manslaughter ine
cludes eonfinement for 10 years (MCM, 1928, par,lOhc, P,99); that’ for -
asgault with intent to ecommit rape includes confinement for 20 years
(ibide)e But, if an accused is found guilty of two or mare offenses

"~ eonstituting different aspects of the same act or omission, punishment

R should be imposed only with reference to the aet or omiseion in its

N moat impor?aat a).apect (amcu, 1928, pa.r.&Oa, p.67; 22[ 231710, Beardon ef; al

18 BR 277 (1943); cf: CM E'I‘O 2905, Chapman; CM 232652, Brinkerhoff, 19 BR
© 151 (1543); CUMTO 6166 (1945) IV Bull JAG 177)e - Accordingly only 0

"~ + much of the portion of the sentence under consideration is valid as in-

Jo eludeq conrinement at hard lebor for 20 years. : .

. .,9. The ehargo ahset ‘shows that the accused is 20 yea.ra nine months
. of age and that he entered servigce under contract with the Government

. effective 1 May 1944 to serve one yea.r nnleu sooner relieved at the

e ,pleasure of the govemmnt. . o .

‘10. 'rne court wag legally eonstituted a.nd had jurisdiction of the -
‘. -person and offenses, - Except as herein noted, no errors injuriously
© < affecting the substantial rights of accused were cormitted during

- the trial, " The Board of Review is of the opinion that the record of

" trial is legally sufficient to support the findings of guilty by

L exceptions and substitutions of Specification 1 in violation of the

. 93rd Article of War, s much of the findings of guilty of Specifica-

" tion 2 as inwolves findings of guilty of an assault with intermt to

" commit a felony, to-wit, rape, upon Enid Marian Simpson, at the place

- and on the date alleged in violation of the 93rd Article of War, and
s0. mich of the sentence as imposes forfeiture of all pay and allowances
‘due and to become due, and confinemedt at hard labor for 20 years,.
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1L conﬁnemsnt in s penitentiary is authorized upon convic-
tion of voluntary manslaughter by Article of War 42, and section 275
Pederal Criminal Code (18 USCA 454), and upon conviction of assault
‘'with intent to commit rape by said article and section 276, Federal.
Criminal Code, (18 USCA 455), The designation of the United States
" Penitentiary, Lewisburg, Pennsydvania, as the place of confinement
is proper (Cir.229, WD, '8 June/Lk, sec I, parsJb(h), 3b)e

/Z £ éi\ls_ﬂ Judge Advocate ,
WZ WJMM Advoca.te

(oN LEAV“) - Judge Advocate

cza 1309(
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Bra.nch Office of 'Ihe Judge Advocate General
with the =
European Theater
APO 287
BOARD OF REVIEW NO. 3 28 aug 1043 /

'CH ET0 13096

{

UNITED -~ STATZES 3RD INFANTRY DIVISION

h Trial by GCM, convened at Kunich,
Germany, 3 I..ay 19,5, Sentence: -
Dishonorable discharge, total for-
feitures amd confinement at hard.

, labor for life, ZEastern Branch, .
United States Disciplinary Barracks,
Greenhaven, New York.

Ve

Private JOSIPH J. BALCEZRZAK
(33679807), Company L, 15th
Infantry . .

) .

HOLDING by BOARD OF REVIEW KO. 3°
SIEEIPE.R, SHERMAN and Du.T“‘Y, Judge Advocates

i 1. The record of trial in the® case of the soldier named
above has been exa.rnined by the Board of Review.

2. Accused was tried upon the follcwing Charge and specifica-
tions: .

CHARGE: v1olét1%n of the 56th Article_ of Har.

Specirication 1: In that Private Joseph J.
Balcerzak, Company "L%, 15th Infartry,
(then Company "B", 15th Infantry) did,
at Anzio, Italy,.on or about 20 February
194}, desert the service of the United-
States by absenting himself without-pro-

S per leave from his organization, with

PR intent to avoid hazardous duty, to wit:
S« 7 .. combat with the enemy, and did remain
“absent in desertion until he returned
to military control at Eoge, Ita]y, on
or about 19 June 1944. . '

Specification 2: In that Private Joseph J.
: Balcerzak, Company "L", 15th Infantry,

B 130%€.
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-7 -~ did, at Grandvillers, \France, on or about
A 21 Octaber 1944, deserb the service of the .
b United States by absenting himself withoyt
mroper leave from his organization, with
intert to awid hazardous duty, to wit:
o combat with the enemy, and did remain ab-
- ., sent in desertion until he returned to
~ . military control at Paris, France, on or
about 7 January 1945. .

He pleaded not guilty and, a.ll_ of the members of the court pre- .
sent at the time the vote was taken concurring, he was found guilty
of Specification 1, except the words, "at Rome, Italy, on or about
19 June 1944", substituting therefor the words, "at a time and

place unknown®", of the excepted words not guilty, of the substi- -
tuted words guilty, guilty of Specification 2, except the wards,

"at Paris, France, on or about 7 January 1945%", substituting \
therefor the words, "at a time ahd place unknown" s of the ex-.
cepted words, not guilty, of the substituted words guilty, and -
guilty of the Charge. UNo evidence of previous convictions was '
introduced. . Three-fourths of the members of the court present

at the time the vote was taken concurring, he was sentenced to

be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be donfined at hard = -
labor, at such place as the reviewing authority may direct, for 4
.the rest of his natural life. The reviewing authority approved -
only so much of the findings of gullty of Specifisation 2 and the
Charge as it pertalins thereto as involves findings that accused

did on 21 October 1944 absent himself without proper leave from’

his organization and did remain so absent until his return to .
military control in a manner and at a place and on a date unknown,
in violation of Article of War 61, approved the sentence, designated
the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement,-and withheld the order direct- -
‘ ing execubion of the sentence pursuant to ‘Article of War 50%. :

3. The evidence for tha prosecution may be smrma.rized as followss

. a. Specification 1: The company clerk of Company B, -
15th Infantry, testified that on 2 February 1944, his company, of

¥ which accused was then a member, was deployed in open fields in a

holding position, in contact with the enemy, at Anzio, Italy, send-
ing out patrols and receiving fire from enemy artillery and self-
propelled guns. "The command post was located "in back of a pretty -
shot-ip house" (R10-12), On that day accused received permmission -

to go to the rear to '"the medies" (R10,12). The witness, whose duty .
" it was to keep the company rosters and make physical checks as to

the men present, did not see accused again with the company between
20 Febrwary and 19 June 1944, and received no notice from the medics
regarding him, although it was customary for the battalion sergeant
major to call in in.t‘omation as to men going through medical channels.,
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The w:Ltness was '"pretiy sure! he made a morning report entry
showing accused "from duty to hospital andd‘opped" (R10-12).

It was shown by a noncormissioned offlcer of the Iaedi—
ca.l Detachmemt, 15th Infantry, that under the standard operating
procedwe for battalion aid stations, a man appearing for medical
treatrent was either admitted to a hospital or sent back to his ==
company. . Before he was admitted to the hospital, his name was
. first entered on the station blotter, an official record, but
- if he was retumed to his company, his name would not appear on
the station hlotter (R13). Accused's name did not appear on the
station blotter for the dates between 19 February and 3 March 1945,
which indicated that if he came for medical aid he was not admitted
$o the hospital and was sent back to duty (Rl4,16). If accused
had been evacuated through an aid station of another regiment and’
admitted to a hospital, a record normally would have been sent to
his own regiment and his name would have been ertered on the sta- :
tion hlotter usually within 7 to 10 days after-his admission (315-17).

A duly authenticated extract copy of the mornlng report
of Company B, 15th Infantry, introduced in evidence over objection
of the defense that the entries, were not current and constituted -
hearsay, shows that on 21 July 1944 an entry was made showing ac-
cused from duty to missing in action since 20 February, revoking a

C tomer remark which showed him absent sick in line of duty and .

,transferred to the Detachment of Patiemts, Fifth Armmy. 4n entry
for L August 1944 revoked the remarks as to missing action and
shows accused "dy to AWCL since 20 Feb" (R20-22; Pros,Ex.B).

' b, Specification 2; A section leader of the lMedical -
 Section, 3rd Battalion, 15th Infantry, testified that on 21 October
1944, his battalion, of which Gompany L was a part, attacked and \
knocked out a road block in the vicinity of Brouvelieures, near
Grandvillers, France, sustaining casmlties. He knew nothing as

to the tactical 51tuat10n of Company L on that date (R18—19)

; A duly authentlcated extract copy of the morm.ng report
g f Company L For 21 Octcber 1944, introduced in evidence without
objection, shows accubed from duty t.o absent vithout. leave (B.9,
Pros.ix.i).

L. After his rights were explained to him accused elected -

to meke an unsworn statement, which was read by defense counsel (R23-34).

~ The first portion of the sta.tement, read from a psychiatrie report o
on accused, dated 16 Febrwary 1945, is as followss

uInformation Furnished By the Soldier. Soldier

, showed examiner a letter from an uncle which
he dlaims to have received only 15 Febs 1945,°
This letter describesg illness and worry of ., - . -
parents, urges combat fortitude, tells of bonds '
being bought by family etc . . . Soldier pur-
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‘ports to believe that his misbehayiour
might aggravate parents illness and worry
and he finds apparently new motivation in
this letter" (R24).

The unsworn’ statemént,, proper is as follows:_

"I was inducted May 12, 1943. I joined the
3rd Division when they were training for

_ the Angio amphibious landing. I was only
18 years old at the time I joined the Divi-~
sion. I made the invasion with my outfit.
We dug in to the beach Just outside of
Anzio and'we were no sooner in position
when ve got bombed and strafed and several
fellows that had come over with me were
"killed and wounded. We got bombed and
strafed the next day too. A& couple of
days later, we were walking up to our
position when the Kraut started firing

“and we took shelter in a house, ard- vhen .
we walked into the house there were three
bodies of civilians laying there and one |
was a baby. They had all been shot in the -
head by the Kraut. The Kraut shelled us
all day and nite. One shell landed in the

. next foxhole. A couple of days later we
were laying in a gully after a nite attack.
e had been stopped there by i fire. The
Lt, told us we would have to dig in along
side the gully, so we went out in the open
and started digging in. W¥hen day broke,the
LG's opened again and some fellows got hit,
The Sgt hollered to head for the gully, but
there were only a couple of us left by that
time. There was only 32 men left in the com~-
pany. Yhen we got in the gully, I head same-.
body groaning on top of the ridge so 1 got
‘the medic and the two of us crawled out, It
was a jderry. I helped the medic bandage him.
A1l the time we were up there, ths Kraut were

. sniping at us, When we pushed out in the at-
tack we saw dead GI's on the road. Ve caught
so much flat trajectory fire in that attack
that we had to turn back and reorganize the
men that were left" (R24~25).

5. a. The evidence fairly shows that on 20 February 1944,

while accused's organization was actually under fire and in con- .

" tact with tle eneny at Anzio, Italy, accused received permission ,
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to go to the rear for medical treatment, and did not return.

to his company before 19 June 1944, If he ever reached the
medical aig station, there 1s a strong probability shown that

he was not admitted to a hospital and was ordered to return '
to his company. Under the circumstances shown, the court

was fully warrarted in concluding that he went to the rear

with .the intention of absenting himself to avoid further .
combat with the enemy as charged (Ci ETO 7413, Gogol; CM
ETO 5293, killen; CM ETO 10955, Volatile; CM ETO 11116, :
Pumell}. Accused's unsworn statement is not :mconsistent

with, but tends to fortify, the conclusion of the court.

Since the offense of desertion was complete when ac-
cused absented himself from his organization without authority
with the mscessary intent, it was not necessary that the court
find that he returned to military control at the time and place
originally alleged in Specification 1, or at any time certain
(see CM ETO 9975, Athens et al; CM NATO 2044, III Bull., JAG 232).

Any possible objection to the momlng report entfies of
21 July and L4 August 1944 was cured by the testimony indicating
that accused wrongfully left his organization on 20 February as’
charged (CM ETO 8631, Hamilton).

. be. The competent moming report entry of Company L for
2 October 1944 clearly established accused's absencg,without
leave as of that date. The battalion was in combat e time,
Since there is no showing in the record as to the place, date
- or manner of accused's return to military control, and since
the duration of his unauthorized absence is materia.l only in
_extenbation or aggravation, the reviewing authority properly
modiried the findings to conform with the evidence (see CM ETO
2473, Cantwell; hch, 1928, par.lBOa, p.1L2-1L3). :

6., The. charge sheety shows that accused is 20 years of ake
and was inducted 12 Lay 1943 at Erie ’ Pennsylvam.a. No prior °
service is shomn. -

7. 'l'he court was 1egally constituted and had jurisdiction
of the. person and offense. No errors injuriously affecting
the substarmtial rignts of accused were committed during the
trial, The Board of Review is of the opinion that the record
of trial is legally sufficient to support the findings of guilty
“and the sentence as approved. T
8. The penalty ror desertion in time of war is death or i
‘such other punishment as court-martial my direct (A.'I 58). The '

-,
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designation of the Eastern Branch, ﬁni‘b&d;;States-Disciplin—-
ary Barracks, Greenhaven, New York, as the place of confine-
rent, is authorized (AW 42; Cir. 210, WD, L Sapt 19&3, sec..

_m_ J“dzeu Advocate
z?j/ oM C M‘«(Judge Advocate |
%/%/&1 / Judge Advocate

)

)
o 8
e
o

ﬂ ?


http:eon.t1.ne

RESTRICTED !

g ,1(125”

Branch Office of The Judge Advoce:l:e Generalv
with the v
Europsan Theater
APO 887
' BOARD OF REVIEW W0. 4~ - - 31 pU31945
Gt ETO 13103 ] ‘
UNITED STATES ) ERDI}FMYDMﬂON
Ve ) Trial by GCM, convened at Bad.
, ") Kissingen, Germany, 19 April
Privete IESTER Re ISRAEL - ) 1945, Sentence: Dishonorable
(6576608), Company E, ) discharge, total forfeitures
15th Infantry ) end confinement at hard labor
' : ) for 35 yearse Eastern Branch,
) - United States Disciplinary Bar=
)

racks, Greenhaven, New Yorke

HOIDING by BOARD CF REVIEW NO. 4

DAI!IELSON, MEYER. and ANDERSON, Judge Advocates :

3

1, The record of trial in the case of the soldier named a.bove
has been examined by the Board of Reviews

24 The accused was tried upon the following Cha.rge and Speci- :

fications

v

CHARGE? Violation of th'e 58th Article of Ware

Spocification 1t In that Private Lester Re

Isrsel, ompany "g®, 15th Infentry, aid,

at Riquewihr, France, on or sout 18

December 1944, desert the service of the
United States by sbsenting himself without -
proper leave from his organizaetion, w}th
intent to avold hazardous duty, to wit:

Combat with the enemy, end dig remain’ - o
absent in desertion until he was returned’

+o his organization at Ribeauville, France,

. on or about 22 January 1945.
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Specii‘ication 2: In that * * * gid, at Hunaweler,
Fremoe, on- or sbout 23 January 1945, desert
the service of the United States by ebsenting.
" himself without proper leave from his organ= .
izetion, with intent to aveid hazardous duty, '
%o wit: Combat with the enemy, end did remain = .
: . gbsent in desertion until he was returned to
~". his organization et Pagny sur Moselle, on or
. = abou{: 23 February 1945, _ o .
s . .
 He pleaded not guilty end, ell of the members of tha court present
ot the tims the vote was ta.knn concurring, was found guilty of the
Charge and specifications, YNosevidence ‘of previous convictions was
introducede Thres=fourths of the members presemt et the time the
‘vote was taken conourring, he was sentenced to.be dishonorsble
discharged the service, to forfeit all pay and allowances due or to
become dus, end to be confined at hard lebor &b such place ‘as the
reviewing eanthority mey direct® for 35 yeearse The reviewing authori‘by
‘epproved the sentence, designated the Eastern Brench, United States
- Disciplinary Barracks, Greenhaven, Hew York, as the place of con-
finement, and/fomarded the record of triel for action pursuant to
Artiocle of War 503, - : ' :. :
3¢ The absence without leave charged in each of the specifi=
cations is adequately established by competent extract.coples of
ths appropriate morning reports (Pros.Exse.A,B)e. The only question
therefore, is whether the record contains substanbtial competent ‘
evijdence of the intent to avoid hazardous duty alleged in each instance,.
Since this inmtent is specifically charged in the specificationms, its ?
-exlstence at the time of commencement of each of the ebsences in question
- mast be proved in order to sustein the findings of guilty of desertion :
(C ETO 5958, Perry, st al)e However, the intent may properly be in-
ferred to have existed where it is shown thet accused et the time of
his departure was aware of present ar imminent hazardous duty (CM ETO -
8708, lees Qi ET0 5958, Perry, et al)s. .

4, TWith respect to the desertion alleged in Specificaﬁion 1,
the evijence shows that sbsence without leave commenced on 18 December
1944 (R73 Pros.ExeA)e The only proof of the existence or imminence -
of hazardous duty on that dey. is contained in the following te‘s’cimony °f
Privete Aubub, one of prosecution's witnesses (re)s

"Qe Could you tell to the court what the situation
was in youwr caompany from Degember 18, 1944 up '
till sbout January 22, 19457

-2 = : : . e
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"As Well it varies sire Around December 18th
‘ we were outposting the Rhine and somewhere
"“between there we went into a defensive

position on a hill.

Q: VWhile you were outposting the Rhine, was
thare any enemy activity?

A: Yes, sir, occasionel shelling * * *!

' (underscoring supplied)e -

Even assuming that "outposting the Rhims", accompanied by occasicnal
shelling, constitutes hazardous dubty within the meaning of Article of -
War 28, it is obvious that the evidence shows not that.such duty was
in progress on 18 December 1944 when accused's abséence begen, but
merely that it existed "around" that date. This is insufficient to
prove the existence of hazerdous duty at the time of commencement of
the ebsence (CM ETO 4564, Woods), end whatever velus it might have

. as evijence that such duty was then imminent is .of no consequence here

 in view of the complete failure of proof that accused was or had reason

. to be aware of it (CM ETO 8300, Paxeon). Hence, there is nothing+to

support the inference drawn by the ocourt that his absence was designed

to avold hazardous dutye ' o :
. Be A similar lack of proof characterizes the record relative '

' %o the desertion alleged -in Specifioetion 2, This is based upon an
ebsence proved to have commenced on 23 January 1945 (R7; ProseEx.B)e
It is shown that "on or about" that dey, accused's organization was i .

Vpreparing to move in behind the 30th and 7th in reserve, after which

“we were to go through them and attack in the Colmar Woods" (RS8,9)
(underscoring supplied).. The company was assembled for briefing on

. the attack and was briefed, but the witness "wouldn't say everyone

. wes there" (RS)s The attack actuslly occurred and the unit sustained
casualties (R9)e There is no evidence of combat activity or other
hazardous duty on the day accused's absence began and, as previously
indicated in comection with Specification 1, evidence;that prepar-

_ablon and breifing fa en atteck occurred on or sbout such day -
oconstitutes inadequate proof that swh activity occurred on or before

“ths day (CM ETO 4564, Woods)e Therefore, as far as the record reveals,

the preparation end briefing apparently relied on to show present. or

imminent hazardous duty may well have occurred after accused's de=-

. parture, thus foreclosing the possibility that he was aware of it..
This, combined with the ebsence of proof that ascoused was present at

,the brbfing in any event, removes any basis for inference that he was
aware of the impending attack amd deserted for the purpose of avoiding
it (see CM ETO. 8300, Paxson)s There is no proof that his unit was in
combat or even in reserve, but "was preparirg" to go into reserves
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Of course, the mere fact that his organization engaged in combat during
his absence is insuf ficient to establish an intent to avoid hazerdous °
duty at the time of departure (CM ETO 7532, Remirez).

6o The charge sheet shows that accused is 24 years of age and
enlisted at Fort lacArthwr, California, on 21 April 1939+ ¥o prier
service is shovm.,

7« The court was legally cons’cituted and had jurisdiction of the
person and the offense, Except as noted herein, no errors injuriously
affecting the substantial rights of the accused were coammitted during
the triale For the reasons stated, the Board of Review is of the opinion
that the record of trial is legally sufficient to support only so much
of the findings of guilty of the specifications and the Charge as in-
volves findings that accused did, at the tires and places and for the
periocds alleged in each specification, absent himself without leave
from his organization in violation of Article of ¥ar 61, end legally
sufficiemt to support the sentences

8. The designation of thé Eastern Branch, United States Dis= ,
ciplinary Barracks, Greenhaven, liew York, as the place of confinement
is authorized (&W 42, Cir.210, YD, 14 Sept. 1945, 800.VI, a8 amended).

‘ dvt:u a ‘X-\-AA—Q—v-—- Judge Advocate -
M /)/Lb‘—j'j/\ Judge Advocate
% p W Judgze Advccate
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Branoh Orﬁ.oo of The J'udgo Advooato General

with the i ,
L, ot ... Buropean Theater: \
g . APQ 887 ' .
BOARD OF REVIEW NO. k4 B ’
. “11 AUG 1945
G ETO 13104 - | »
UNITED STATES g BRD'IN!'AMR!DIVISZFOH o
* S ). Trial by GG, convened at
: o ) . Bad Kissengen, Germany,
Private HARCLD T. FINGLAND ) 23 April 1945. Sentences
(20211767), Headquarters ) - Dishonorable discharge,
Campeny, First Battalion, )y - total forfeitures and ocn-
30th Ini’antryo o ) finement at hard lebor for
)Y "life. Eastern Branch, United
g States Disclplinary Barracks,

Greenha}ron. New Yorke

, HOLDING by BOARD OF REVIKW NO. 4
DANTELSON, MEYER and ANDERSQN, Judge Advocates

1 The record-of trial in the case of the soldier namod ebove
has been examined by the Board of Reviews -

2. Accused was tried on’ the following charge and Specirica\:iont
CHARGE s Violation of the 58th Article ot Vare -

Speciﬁcation: In that Haréld T. Fingland, Private,

Headquarters Campany lst Battalion 30th Infantry,

did, at or near Mad de Quarto, Italy on or about

1 July 194}, desert the serwice of the United

States and did remain absent in desertion until

he was apprehended at or near Bagnoli. Italy o

or sbout 9 November 19Llie ,
He p]u aded not guilty and, all members of the court present at the tim
the vote was teken concurring, was found guilty of the Chaxge and

Speciﬁcation. except the words "“waas apprehended at or near Bagnoli,

pﬂl""F -uv-' ‘[_
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itely on ar ebout 9 November 1944, substituting therefor the words
- #roturaed to military emtrol at a.time and plece unknown,® of the
excapted words, not guilty, of the substituted words, guiltye. XNo
evidence of previous convictions was introduced. Three-fourths of
-‘he members of the court present at the time the vote was teken con-
-, ourring, he was sentenced to be dishonorebly discharged the serwice,
- t0'2crfeit all pay and allowances dus or to become due, and to be
ccxfined at hard labor at such place as the reviewing authority may
~. @iroet for the term of his natural life. The reviewing authority
~ &pproved the sentence, designated the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York as the place of confine~
mept and forwarded the record of trial for action purauant to Article

3. ‘Iho evidenco for the proaecution was lnbstantnlly as
,'lxollowat ' : :

'

T bcused was returned to his campany fra® hospital on 30 .
" June 19m (R8+) The next day (1 July 1944), he was discovered to be -
-~ absent and & thorough cheok of the area failed.to reveal his where~
- @boutss - His absence was without authority and he was not present for
.. duty with the canpany et any time during the period fram 1 July 1944 to
"9 November 1944 (R8-9;ProseExed)s A writien statement made by accused
t0 the investigating officer after proper warning of his rights was
- 2eceived in evidence without objestion by defense (R11l;ProseExeR)e
. I it accused stated that about three weeks after reak ing Anzio,
. Italy, he'begen to feel shaky and nervous. Be was sent to the hospital
' w’nore he underwent several air raids. When he was returned to his
. ‘campeny he felt "like I couldn't take it any more,® and hence lefte °
- He gtayed around the Red Cross Club end hospital areas He did not
.- turn himself in beceuse he was afraid and although he wanted to do the -
cight thing. he was too nervous and scared (ProseExsB)e

- h. Accused after being warned of his rights by the president of
. the court, elected to make an unsworh statement through counsel (R13).
- He deseribed in detail the mamner in which the cambat activity he had,
- wsergone had affected his nervous system, saying that "¥hen X got
"~ bavk to my ccampany the fear of airplenes and shells were so much on
ry mind that I just could not teke any more of theme.® He pointed out
. ¢hat he hed first entered the Army on 19 September 1937, and has twice
- ‘heen honorably discharged with character ratings of excellent, and he
ssprassed a desire for an opportunity to return to duty and to continue
- to serve his country (Rl3-16). :

: 5. Since the resord of trial contained no apeciﬁc ovidenco of .
.- the Vims and place of accused's return to military ccwmtrol, the court
- by substitution and exception found him guilty of desertion and of

' remaining in desertion until he “returned to military oontrol at a

GONHDENTIAL
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time end place unknown." Qualification of the findings in this
particular form is unfortunate in its tendency to suggest a finding.
that the period of absence without leave may have been of a shorter
duration than that allegede The manual for courts-martial specifically
provides that %A condition heving been shown to have existed at one
time, the general presumption arises, in the absence of any indication”
to the contrary, that such candition continues® (MCM 1928, par.ll2,
130a, pp.110,143)e Hence, the unauthorized sbsence, having been emply
proved to have camsenced on 1 July 194), may properly be presumed to
have continued at least until 9 November 194);, the date of termination
alleged in the specification (CM ETO 8147, Pierce), in view of the
' clear-cut evidence that accused was not present for duty with his
company at any time between the two dates specified. Therefore, the
court's finding may and should be regerded as designed merely to
reflect the lack of proof of the exact time, place and manner of
termination of the ebsence and not to constitute a finding that the
period of absence ended earlier than 9 November 194l On this dasis,
the finding of guilty of desertion is clearly supported by the evidence,
an unexp lained absence without leave of more than four months being
sufficient -to justify an inference of the intent not to return (CM ETO

1629 0'Donnell)e , , .

The defense moved to have siricken fram the recomd testimony
by ‘the first sergeant that accused was a member of his company (R9)e
- This motion was made on the ground that the sergeant's testimony was
not the best evidence in the matter and was denied by the courte The
court's ection appears to have been proper (See:CM ETO 8164, Brunner).
In any event, however, no suggestion was made by the defense that ‘
accused was not a member of the campany and the edmission of his identity
as the person described in the specification which arises from his plea
to the general issue therefore supplies adequate proof that he was
(See Q4 E'.l‘o 5004 Scheck)e | ,

6. The charge sheet shows that accused is 30 years of age and
enlisted on 10 December 194le Two periods of prior service are shown,
ane fram 19 September 1937 to 26 March 1940 and cne fram 15 October

1940 to 9 December 194le

T+ The court was legally constituted end hed jurisdiction of
the person .and offense. No errors injuriously affecting the substantial
rights of accused were cammitted during the triale The Board of Review
is of the opinion that the record of triel is legally aufficient to
support the fi.naings of guilty and the sentences

8¢ The penalty for desertion in time of war is death or such .
other punishment as & court-martial may direct (AW 58). The. designa=
tion of the Eastern Branch, United States Disciplinary Barrecks, Green-
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haven, New York."u the place of cmﬁmcnt. is authorized (AW 42;
Cire210, WD, 1k Septe 1943, seceVI, as smended).

. /@A&Z QMM Tudge Advocnto.‘.'
M me—v&\«' Judge Aivocate
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Braneh Office of The Judge Advoeats Genaral
with the
Buwropean Theater
BOARD OF REVIEW NO. 1 9 OCT 1945

OM ETO 13125 E

UNITED STATES gXIICORPS
Ve ) Trial by GCM, convened at Vieehtach,
- ' . : ) Germany, 19 May 1945. Sentence as to
Private First Class THOMAS G, ; each accused: Disghonorable discharge,
KING (34776613) and Private =~ ) total forfeitures and confinement at
DERZIL A. THOMAS (33209062), ) hard labor for life, Bastern Braneh,
both of Company C, 282nd Engineer g United States Diseiplinary Barracks

Combat Battalion Greenhaven, New York,

.. . HOLDING by BOARD OF REVIEW NO, 1 '
BUB.ROW STEVENS and CARROLL, Judge Advocates

"le The record of trial in the case of the soldiers named above hal
been examined by the Board of Review, . .

: 26 Accused were charged separately and tried together, by direetd.on
of the appointing authority and with their econsent, upon the rollowing
- charges and specifications: -

\ KING
 CHARGE: Violation of the 92nd Article of Ware

" Specification 1: In that Private First Class Thomas G,
King Company C 282d Engineer Combat Battalion, Bad
- Salzschlirf, Germany did, at Fulda, Germany, on or
about 3 April 1945, foreibly and feloniously, against
- her will, have carnal knowledge of Mrs, Anna Hehl,
30, N:.esjgerstrasse s Fulda Germanye

Speen.f:.cat.ion 2: In that * * % did, at Fulda, Germany, on
or about 3 April 1945, forcibly and feloniously,
against her will, have carnal knowledge of Miss Anna
Hebl, 30 Niesigerstrasse Fulda, Germa.ny.

THOMAS
" CHARGE: Violation of the 92nd Article of War ‘e ;{5 |
‘ . (R s
- . ) -’." ":;; %
-1 -
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. . Speefieiation 1: (Same as for King except for substitution
of name of accused), : -

' Speeification 2: (Same as for King except for substitution
, : of name of accused), :

Each ascused pleadsd not guilty and, all of the members of the court pre-
sent at the times the votes were taken concurring, each was found guilty.
of ths Chargs and specifications preferred against him, No evidence of
.previous econvictions was introduced against King, Evidence was introduced
- ageinst Thomas of one previous conviction by summary court for wrongfully
entering an "off-limits" establishment in violation of a standing order
and of Artiecle of War 96, Three-fourths of the members of the court present
at the times the votes were taken concurring, each accused was sentenced
to be dishonorably discharged the service, to forfeit all pay and allowances
due or to begome due, and to be eonfined at hard labor, at suech place as ”
the reviewing authority may direet, for the term of his natural-life. The
reviewing authority approved each of the sentences, designated the Eastern
Branch, United States Diseiplinary Barracks, Creenhaven, New York, as ithe
place of confinement, and forwarded the record of tiial for action pursuant
to Article of War 50z. ' : -
. P e
3+ The evidence for the prosecution and court may be summarized as
‘follows: : :

. The advance party of accused's organization moved into Fulda,
Germany, on 1 April 1945, at which time ¢lean-up operations were still in .
progrese (R57). In Fulda, a Miss Anna Hehl (29 years old (R25,47)) lived
cn the ground floor of a house, her &ister-in-law, Mrs. Anna Hehl (35 years
old {R17,25)) on the second floor, and a Mrs, Bertha Rauck on the third
floor (E9,12,17,31-32), About 2030 hours, when it was dark, on 3 April
-(R32,39), ¥iss Hehl was about to lock the door when she saw the two accused
(R33$. She did not close the door but pulled it inward in case they wished
to enter (R38). -They followed her into the house uninvited (R33), and
went into the kitchen whered she and Mrs, Hehl were eating supper with two
Italian boys (R18,33). Accused Thomas fired his rifle into the ceiling
ebout two minutes after they entered the kitchen (R19,33)s Both accused
were érunk (R11,29). The Hehl women were frightened and Miss Hehl wished
Yo leave but they would not allow her to depart (R33). They continued to
threaten the people with rifles (R33,93). Mrs. Rauck heard the shot (R9,89) -
and ceme downsteirs. Mrs, Hehl called her into the kitchen where accused
irmsdictely pointed their guns at her (R10,19). She told the girls that
this was not a laughing matter, but was serious (R34,95). However, they
were not having a good time and were very much worried (R21,28-29,97). :
Both accused talked to Mrs. Rauck, who told them she was an American citizen
and had been in the United States, She was obliged to show her papers .
and Thomas escorted her upstairs with his gun (R11,19). Mrs. Hebl went A
along with a candle (R19,34). .Miss Hehl remained downstaire with the

. Ttalisns, who told her not to be scared (R34). The people returned from
" upstairs and accused forced the two Italians to leave by threatening them

-2 - - 10.’-.‘..
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with their guns (Rll 13-19,314). Mrs, Hehl locked the front door as ,
directed by accused, one of whom put the key in his poeket (R12,20,34)s .
Mrs, Rauck was directed to tell the girls that accused wighed to stay

with them and when she refused one said, "well, our guns will tell them
that it is not necessary" (R15), . V

: The whole party then went upstairs where snother family was-
awskened by the girls but accused forced these people at gun point to
return to bed (R12,19-20,34) and directed Mrs Rauck to stay in her room
or she would be shot. She was afrald and complied, During the night
she heard the girls call her and scream for help (R12), and also heard
slaming of doors, She did not think, however, of opening the window -

~ and calli.ng for help (RO4)e = .

‘ Accused pointed their rifles and made gestures that the girls
ahould descend to the cellar with them (R20,34), but they were too scared:
to go (R27). They were more afraid to go into the cellar than to let the
accused have intercourse with them because they were afraid accused would
:hmnediately shoot them in the cellar (r28),

¢

-+ The larger soldier, Thomas, pushed Mrs, Hehl and pointed his
rifle into the kitchen, the lights were turned out and he evidently
attempted to have intercourse with her in a chair. It was very un-
comfortable and "they didn't like that" (R20,37). She testified he did
not violate her in the chair (R20), but that she was then compelled
to lie on the kitehen floor where he ed her panties down and inserted
his penis into her private parts (R21)e The rifle was behind her bask
and it was very uneomfortable’ (R28).

]‘ "l didn't consent, I know the seore, I didn't

- ' consent, in other words I was cold, T am a.

mrried woman, I know the score and I acted °
aecordingly but I was ecold, I didn!'t consent
to it. I didn't have any pleasure by it in
other words" (R21).

Then King, who was nude, came over and inserted his penis into her private .
s, She did not consent, During these two acts she did not scream or

eell for help because nobody would come anyway. Accused were not armed
but their rifles were in the kitchen (R22), VWhen asked what she did to
prevent the first act, Mrs, Hehl said she wasthinking of something different
altogether, just what. she did not remember (R26), Asked if she was not
. thinking of resisting a.t all, she said accused kept threatening them,

‘they were hollering and no help came (R27), she could not say exactly if
accused threatened them if they did not have intercourse, because they
kept threatening them so many times she did not know "what it was" and was

.afraj.d she was going to be shot right away (R28).

s
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Kiss Hehl testified that, in the meantime, the smaller soldier,

. King, was on the eouch with her. He put the eandle out and pulled her

clothes off (R34), without tearing anything except her apron (R40)., When
she struggled against him, he hit her on the hands; she hollered held
her mouth (R34), but later she said she did not remember whether he had
his hand continuously over her mouth or not (R38), He then removed all
his clothes (R34) and put his penis into her private parts (R35). This
intercourse was her first and was painful; that was why she hollered
(R35,48). She did not consent; she . . . ‘

"was always so backwards, never had intimate
, relations with meén before, He did that in
all different positions, going for quite a
while" (R35), - .
Then he called the large soldier, Thamas, who eame over to hér and put
his penis into her private parts, This was not so painful as the ast
with King, but it was disgusting and she did not consent (R35,48), After
she washed herself a little blood eame out (R48). The only reason she’
_did all this was becanse she was afraid the soldisrs would shoot her (RL2),

. Someone put the lights on and Miss Hehl put. on her brassiere
and panties (R39). King wanted to go to the bathroom, naked, lm, Hehl
told him to put his trousers on (R22,35), and was obliged to accompany
hin and held the candle outside the bathroom door (R23), When asked why
‘she was anxious to have him put his pants on, 1=, Hehl said it looked
Pkind of silly™ to go nude to the bathroom, she did not think it was very
coefartable, and, finally, when asked whether she was interested in his

"eomfart, she sald "Everything was very terrible, simply terriblen (R29).

Accused then compelled the women to go into the bed room,
where one of accused locked the door and put the keys in his pocket -
» {R23,35). Miss Hehl had to go to the toilet, Thomas opened the door,
went with her and on his return he or King locked the door and pocketed -
the keys again. Bach put his rifle next to one of the two beds and
got into bed (R35), Miss Hehl testified she had to take off her over-
coab, blouse and panties beeause Thomas polnted a rifle at her, OShe then
had to get into bed with him, He placed his penis in her private parts,
but she did not consent. He then fell asleep (R36), Mrs Hehl testified *
that ehe had to lie down next to King in the other bed (R24), where he
placed his penis in her private parts; she did not consent (R25). King
then fell asleep (R36). She did not enjoy the acts at all, which dis- -
gusted her (R28),- : i ) '

]

When in the kitchen with the lights out, Miss Hehl could not
jump out the window because they could have seeh her and their rifles
were next to them (R4LO). There was a back door to the house which could

. 3ave been opened from the inside (R41,42), but she did not.escape when
tha soldiers were asleep because the other door was locked, She was
tgzared to fool around with" a rifle (R43). Tiere was nothing to pre-
vent Mrs., Hehl from going outside and calling for help when she left
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the room in the morning; .accused were still sleeping (R45).
Accused slept until about 0530 hours (4 April) (R36). Mrs.

" Hehl was the first one up in the morning. King arose and unlocked the
- door,, She went into the kitchen and made coffee for accused (RL4=45),
. Miss Hehl did not arise and accused then left without bothering them

any more (R36). __ -

Shortly after accused left, lMrs. Rauck went downstairs, found
the girls upset and crying, and said she would go to the commandantt's
office and make a ecomplaint. It was also the Hehls! idea to make a
eomplaint but they did not know what to do (R46). Because accused told
her they "could shoot any damn German they found", Mrs,. Rausk wished to .
find out whether they eould do anything like that (R89). After doing her
housework, ehe went and made the report (R91) s 88 a result of whieh a '
military police sergeant picked up Mrs. Hehl and she pointed out both
accused on the street in the vicinity of the battalion command post
(R50,53). An identification parade was held in which Mrs, Rauck, Mrs,
Hehl, and Kiss Hehl identified both accused (R55). They aleo identified
both aecused at the trial (R10,17,32). ‘ '

After accused were advised of their rights by the investigating ‘

' officer, they each told him they knew nothing of the case and were in

their quarters at the time of the a.%eged of fenses (R59).
o e e
; Ls Evidence for‘ the defense may be summarized as ,follows:

On-4 Aprii, a medical officer was called to examine the two

B women, and a third woman who spoke English was present and acted as

interpreter, The unmarried woman and the American woman were disturbed

. but the married woman was quite ¢alm., As they led him to believe they

had not been harmed, he did not examine them for marks or bruises. In

" his opinion, nothing would have been shown by a vaginal examimation, as
" the alleged attack oecurred 20 hours earlier and the women said they had

taken several douches; no vaginal examination was made (R63).

" Each accused, after his rights were explaired, elected to be
sworn as a witress in his own behalf (R64~65,78) and testified in material

"‘substance as follows:

THOMAS : He and King joined their arganization on 3 April
1945. That night after drinking cognac they took a walk and saw a girl
open a door, step back’and motion them into & house. They entered and -
drenk wine with two girls and two Italians (R67) but Thomas said nothing
to the latter about leaving. The rifle was fired accidently when he first
entered the kitchen and scared him more than it did them (R72). An '

. American woman’came down and they talked to her, The Italians left, The
" married woman moved over to King. Thomas was with the single girl, went

into the bedroom, pulled off his clothes and got into the bed. The girl
did likewise and he had imtercourse with her, but only in the bedroom,.
He stayed all night (R68). He did not point the gun at or threaten her;
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she made no resistance and did not ery or holler (R69)., He had sexual
relations only with the single girl, The gun was by the fireplace and he
did not have it in his hand until he left the next morning (R72). He

did not lock the door (R68). The girl did not appear angry at any time
and he had no diffieculty in inserting his penis in her. She did not

bleed (B70). He did not tell Mrs, Rauck they wished to sleep with the
girls (R73), argue with King or hold his hand over the single girl's .
mouth (R76). He was not drunk (R71), He told the investigating officer .,
he was not at the house beeause he believe it was better to do so (R77-78). .

KING testified to substantially the same facts as Thomas exeept
that he was with the married woman (R79,80-81,86). He was hugging the -
married woman on his lap and gave her chocolate. In the bedroan she mo-
tioned him to remove his shirt, She followed him into the bed, At one
time he went to the bathroom accompanied by her with a candle and he took
his gun along (R80,83), She did not resist his advances but reeiprocated,
She was not angry (RSl). Neither accused pointed their guns at the girll,
threatensd them or forced them to enter the bedroem (R86) e

5e The sole evidence of aecusad's guilt as charged consists of the .
testimony of German witnesses, the two prosecutrices and their neighbor,
¥rs. Rauck, The wvital question in the ecase is the propriety and effeet
of certain rulings by the law member limlting.the scope of crogs-examinae
tion of the witnesses. Upon eross-examination of Mrs. Rauck, a prosecuw

\t.ion's witnegs, the following colloquy occurred: ,

"Qe Are you a member of the Nazi pa.rty?
A, No, .

‘_

Q. Thy did you leave the United States?'

Ae - I left it because my mother was ill at homse, -
I have another married sister and a brother,
I was not married and my sister thought I
ghould:be the one to come back and take care
of my mother,

-

_Prosecution: I objeet to this as being improper
and having no bearing on the case,

Law Member: Objéction sustained, .,

Defense: If the court plea'se, it bears on
the credlbilit.y of this witness,

La.w Member: I have sustained the obje ctlon.
Defense: " No further ques tions" (th). :

. At. the eonclusion of the redirect exam.mat.ion of Mrs, Rauck the
following interchange 1s shown by the record of trzal -

-6-7' : 'v . 13:‘”“
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"Defense: I again requsst that I be permitted to
eross examine this witness to determine whether

" her testimony may be relied on and I want to quote

© to you from General Bradley'!s Special Orders 'The
German has been taught that the national goal of
dominat ion must be cbtained regardless of the depths
of treachery, murder and destruction necessary. He
has been taught to sacrifice everything--ideals,
honor, and even hls wife and children for the state,
Defeat will not erase that idea, The Nazis have
found that the most powerful propaganda weapon is
distortion of the truth, They have made skilful use
of it and will re-double tleir efforts in the event
of an occupation in order to influence the thinking
of the oecupational forces, There will probably

be deliberate, studied and continuous effarts to
influence our sympathies (R15) and to minimize the
consequences of defeats You may expect all menner
of approach--conversations to bs overhead, under=
ground publications to be found; there will be
appeals to generosity and fair play; to pity for

. ®victims of devastation®; to raclal and ecultural
similarities; ard to sympathy for an allegedly
oppressed people, There will be attempts & sowing
discord among Allied nations; at undermining Allied
determination to enforce the surrender; at inducing
a reduction in occupational forces; at lowering morale
and efficiency of the occupying forces; at proving
‘that Nazism was never wanted by the "gentle and
-cultured® German people!, - .

I think in view of those facts, which are speci-
fically set forth in orders to all soldiers of the
Arverican Army, that we are entitled to determine the
interest and the background of this witness in order
that the court may know whether or not they may rely
upon her testimony.

Law Member: It is not necessary to request the
privilege of proper cross examination, That pri-
vilege will be extended to you without request,
but so far as the objection is concerned, the
crogs-examination must come within the rules of
proper cross-examination. In so far as I am per-
' sonally capable of doing so, I am going to rule on
all objections strictly according to law,
. £

RECROSS EXAMINATION
Qﬁestions by the defense:

S I
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Qs  Are these Mias Anna Hehl and Mrs, Anna. Hehl
members of the Nazi party?
Ae not that I know of. :

Qe Are their husbands or relatives servirig or
. have they served in the German armed forces?

- Prosecution: I am going to object, it is not
being proper cross examinstion and if the de-
fense wishes to follow this line he ehould do
it in the proper way,

Law Mbdbar: ' Objection sustained,
Defenees ~ No further quastior\e" (315-16).

“Upen examination by the ecourt of ldra. Rauck as its witness,
the follovd.ng ‘colbquy oscurreds ,

© "Qe  Will you expla.'!.n the cir cumstances of your
- .bei.ng in Germany a.gain? .

Prosecution: = I object to that as not having
any bearing on this case at all,

 Law Member: Objection sustained® (389).
And upon her emimtion as a oourt witness by the dofense:
- ng,  You 1eft the United States in what year?

Prosecut.ion: I objJeet to that as not being
material to this case in any way.

Law l&ember:l Objection sustained.

| Q. Did you lééve the United Stafea because you
‘were in sympathy with the Nazi cause?
A, 1 did not,

Prosecution: I objeét to that for the same
. Teason. -

Law Member .Objeetion sustained,

. Defense: . If the court please, I think we
_are entitled to ask questions which tend to
show the credibility of this witness.

Law Member: I agree with the defense counsel
but I dop't think the questions you are asking
: are admissible. We are going to try to limit Q"

condfornmaL :
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the evidence to the questions involved in
the trial of a rape ease, -

Defense: You mean I am not to ask ques—
tions which show the eredibility of this witness,

Law Member: You can ask questions whieh tend to
impeach the witness, When you ask that kind I will
permit the witness to answer., Then they are not that
kind of questions and they are objected to, Iam

P going to sustain the objections,

‘Defenses No further queetiona“ (R96~97)

'I'he theory of the defense is illustrated by the following colloquy upon
the direot examination of its medical witnesa who was called to examine

the prosecutrices:

"Qe
A

Qe

Did they appear to be under emotional strain?

Yes, sir, the unmarried one was somewhat dis-
turbed, the other was apparently quite ealm,

The Americ¢an woman was somewhat disturbed about the
vhole situation and made that fact known to us.

‘Just what did she say, thid American woman?

Px;osecution: I objest to that on the grounda of

‘ thin not being material to this case,

4

Law Mexber: ‘ Objection sustained.

Defense: If the court please, it is our eon-
tention that these soldiers had & party with these

"two women and that this whole case was instigated

by this busy body woman and we think we are enw
titled to show her as such and that is our defense
and if we are not going to be permitted.

Prosecution: I object to the counsel referri.né
to the Bnglish speaking woman as a busy body,

Law Member: I believe that the ruling made is
correct and the objection is overruled,

Prosecution: Sustained?

Law Member: - Sustained, I inadvertantly seid
overruled” (362). -

- -9 - ) \ ‘
- R M
.*.'."“ENT!AL



(w2) |

During the cross-examination of Miss Hehl appears the following:

"Qe You say this is the first time you ever had
any sexual intercourse with any man?
A, TYes, . .

Qs How old are you?
" Ae Twenty-nine,

Q. Did you ever go to a Nazi youth ca.mp?

Prosecution: I object t.o that as being incompetent,
irrelevant and :meaterlal.

Defense° I think it is very mterial, It is.a
,well known fact that Der Fuehrer encouraged or :
awarded- medals to these German women to have children
} whether they were married or otherwise, for Der :
s . Fuehrer and if it can be proven that this woman is
) - giving false testimony about this particular thing
- it is going to affect all the rest of her testimorw.

Law Member: Objection sustamed“ (Rlo6-l+7)o

It is apparent from the reoord that after the limitation of. cross—exa.mim
tion of Mrs, Rauck, the defense, in cross-examining the prosecutrices, by
. reason of the former rulings, abandoned its course of attempting to show -
bias, prejudice, ill will or hatred against the accused on political,
idselogical or related grounds and resorted t.o other means of attempted
impeachment, . .

" 6e The code of evidénce prescribed for courts-martial in the Manual
for Courts-Martial provides in pertinent part as follows:

3
nCrosas~examination should be limited to matters ;
having a bearing upon the testimony-of the
witness on direct examination, As one purpose
. of eross-examination is to test the eredibvility
of the witness, he may always be cross examined
as to matters bearing upon his credibility, for
instance, he may be interrogated as to his rela=.
tionship to the parties and to the subject matter
of the case, his interest, his motives, inclina-
tions, and prejudices * ¥ # The court and its
" members may ask a witness other than the accused
any questions that either side might properly ask
sach witnesa" (ucu, 1928, par.lZlb, PPe 126=127)¢

. -
, s
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- The foregoing is a recognition of the fundamental right of every accused
. person to cross-examine on material facts every witness who testifies
against him, which right is inherent in due process of law, expressed in
the Fifth and Sixth Amendments to the Federal Constitution (United States
v. Keown (DC WD, Ky., 1937) 19 F. Suppe 639,646, and authorities therein
cited), The language of the Manual is also a reeognition of the firmly
" established right to show bias and prejudice of a witness towards the
accused by cross-examination which, although it may elicit answers not re- -~
levant to the issue, "throws a direet light on the eredibility of his
evidence® (Furlong v, United States (CCA-8th, 1926) 10 F (2d) 492,L94). -
The last cited case held that the sustaining of an objection to eross-ex-
emination designed to elicit unfriendly feelings of prosecution witnesses
toward the defendant was error, but nd prejudicial because of the defense - - .
’ testimony showing bias,prejudice and i1l will, In'Alford v. United Ststes,
.V 282 U, s. 687, 75L. Ed. 624 (1931), a former employee of the defendant on
“direct examination gave damaging testimony, including conversations be-
tween accused and the witness and others, Upon cross-examinution, :questions
seeking to elicit the witness! place of residence were excluded on the
govarnment's objection that they were immaterial and not proper cross—-exam-
ination. Defense counsel insisted they were proper and that the jury had a
right to know who the witness was, where he lived and his business. An .
additional ground urged was that the witness was allegedly in custody of
federal authorities, The Supreme Court by the then Mr, -Justlice Stone:
(now Chief Justice) wrote as follows: : . . .

\ s . f

"Cross—examination of a witness is a matter of right,

" The Ottawa, 3 Wall 268,271, 18 L, ed, 165,167, Its
purposes, among others, ere that the witness may be
identified with his ecommunity so that independent
testimony may be -sought and offered of his reputation
for veracity in his own neighborhood (ef, Khan v, '
Zemansky, 59 Cal. o 324, 327 ££,,0210 Pace529; 3

~ Wigmore, Ev, 2d./sed¢. 1368, I. (1) zb)); that the jury
may interpret his testimony in the light reflected
upon it by knowledge of his enviromment (Kirschner-

v, State, 9 Wis, 140; Wilbur v, Flood, 16 Mich. 40, .
93 Am, Dec, 203; Hollingsworth v, Stateé, 53 Ark, 387,

‘14 Se W. 41; People v. White, 251 Ill, 67, 72 ff,,

95 N. B, 1036; Wallace v, State, 41 Fla. 547, 57k,
£f., 26 50,713); and .that facts may be brought out .

* tending to discredit the witness by showing that his

" testimony in chief was untrue or tiased (Tla~Koo-Yel-Lse
v, United States, 167 U.S. 27k, 42 L. ed, 166, 17 8,
Ct. 855; King v, United States, 50 CiC.A. 647,

112 Fed. 988; Farkas v, United States (C.C.A, 6th)
2 P, (2d) 6L44; see Furlong v, United States (C.C.A,
8th) 10 F. (2d) 492,494). St
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 Counsel often cannot know in sdvance what pertinent

facts may be elicited on cross-examination., For that
reason it is necessarily exploratory; and thz rule
that the examiner must indicate the purpose of his
inquiry does not, in general, apply. Knapp ve Wing
(72 V&, 334,340,47 Atl, 1075; Martin v, Elden, 32 ,
Ohio St. 282,289)s, It is the essence of a feir trisl
tlat reasonable latitude be given the cross—examiner,
even though he is unable to state to the court what
facts a reasonable eross-examination ht develo
Prejudice ensnes from a denial of the opportunity to
ace the witness in his pro sett and put the
weight of his testimony and his eredibility to a test, . -

‘vithout which the jury eamot fairl% appraise them, °
. Tla=Kco=Yel=Lee v, United States, 167 U, S. 274,

42 L, ed, 166, 17 S, Ct, 855, supraj King v, United
States, 50 C. C, A, 647, 112 Fed, 988, supra; People
v. Moore, 96 App. Div, 56,89 N.Y. Supp. 83, affirmsd
without opinion in 181 N,Y. 52k, 73 N.E. 1129; ef,
People v. Besker, 210 N. Y, 274, 104 N. E, 396, To_say

- that prejudice can be established only by showing that

the c¢cross-examination, if pursued, wuld necessaril
/have brought out facts tending to discredit the testi-
mony in chief, is to deny & substantiel right and with-
draw one of the safe-guards essentisl to a fair trial,

| Nallor v. Wim&m’, 8 Wall. 107,109, 19 L. ed, 3‘&8,3‘093
see People v, Stevenson, 103 Cal, App. 92, 284 Pae, L9l; -
: cf. Brasfield Ve United States’ 272 U.S.‘ IJAB, 71 LQ ed.
345,47 S8, Cte 135, In this respect a summary denial

- of the right of cross examination is distinguishable

from the erroneous admission of harmless testimony.
Nailor v, Williams, 8 Wall. 107, 109 19 L. ed. 348,349
supras. ) . , S B )

The mresent case, after thewitness far the prosecution
had testified to uncorrcberated conversations-of the
defendant of a damaging character, was a proper one for
* gearching cross-examination. The question "Where do you
live?" was not only an appropriate preliminary to the
cross-examination of the witness, but on its face, with-
~ oub any such declaration of purpose as was made by
counsel here, was an essential step in identifying the. .
witness with his environment, to which eross-examination
may always be directed, State v. Pugsley, 75 Iowa,
742, 38 N. W. 498, 8 Am, Crim, Rep. 100; State v, Fong
Loon, 29 Idaho, 248, 255 £f., L. R. A, 1916 F, 1198,158
Pac. 233; Wallace v, State, 41 Fla, 547, 26 So. 713,
supra; Wilbur v. Flood, 16 Mich. 40,.93 Am. Dec., 203,
supra; 5 Jones Ev, 2d ed, sec, 2366, : '
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The extent.of cross-examination with respect to -

an appropriate subject of inquiry is within the

sound discretion of the trial cowt. It may exer=

cise a reasonable judgement in determining when the -
subjeet is exhausted. Storm v, United States, 94

Ue S. 76, 85, 24 L. eds 42,45; Rea v, Missouri, 17
Wall. 532, 542,543, 21 L, ed, 707, 709, 710; Blitz

V. United States, 153 U.S, 308, 312, 38 L, ed. 725,

726, 14 8. Cte 924, But no obligation is imposed

on the court, such as that suggested below, to protect
a witness from being discredited on cross-examinstion,
short of an attempted invasion of his constitutional
protection from self-incrimination, properly inveked, .
There is & duty to protect him from questions which
go beyohd the bounds of proper cross-examination merely .
to harass, annoy or humiliate him, Third Great Western
Turnp, Road Co, v, Loomis, 32 N. Y. 127, 132, 88 Am, .
Dec, 311; Wallace v. State, L1 Fla, 547,574 ff,, 26

So. 713, supra; 5 Jones, Ev, 2d ed, ses, 2316, But

no such case is presented here., The trial court cut

off in limine all inquiry on a subject with respect to
which the defense was entitled to a reascnable cross—
examin:=tion. This was an abuse of discretion and
prejudicial error, Tla-Koo-jel-lee v, United States,
167 U. Se 274, 42 L, ed, 166, 17 S. Ct, 855, supra;
Nailor v, Williams, 8 Wall, 107, 109, 19 L. ed. 348,
349, supra; King v, United States, 50 C, C. A, 647, .
112 Fed., 988, supra; People v, Moore,.96 App. Div,

56, 89 N. Y. Supp. 83, supra; cf. People v, Becker,

210 Ne. Yo 271&, 104 N, E. 396, -Supra" (282 UQ.SQ at
691=694, 75 L. ed,, at 627-629) (Undersccring supplied),

. " It was held in State v, Radon (Wyo.), 19 Paec (2d) 177, that denial
of fair latitude in cross-examination of a state's witness, to show that

his testimony in chief was biased, is denial of a_.substantial right and .
safeguard essential to a fair trial. (See also 70 CJ, see. 1165, ppe 958-961;
sec. 1025, p.8l7, and cases cited in footnotes, particularly People v, Pantages
212 Cal. 237,297 Pac. 890, to the effect that a proper eross-examination
includes inquiry as to motive in giving certain testimony). Where the
evidence saught to be elicited may show the witness' interest or bias,

the right exists to question him as to political views or affiliations,

and as to membership in certain organizations, including an organization
hostile to persons of the nationality and religion of the party against
whom the witness t estifies (70 CJ, sec. 1177, pp«978-979, and cases cited

in footnotes), Even a denial by the witness of bias, prejudice or interest
does not preclude the right of further inquiry as to specifie matters tend- .
ing to show the existene¢ df the condition denied, and refusal to permit

-13 -
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such cross-examination, depending upon the circumstances, will consti-
tute error (70 CJ, sec. 1198, ps 993)s Although the permissible scope
of cross-examination for the purposes under consideration is largely
within the discretion of the trial court, its ruling will not be upheld
in case of a clear abuse of this discretion (70 CJ loc, cit. supra;
Annotation, 74 ALR 1157), as is clear from the above cited cases,

- "In denying the defenss the right to inquire into the background
of Mrs, Rauck for the purpose of showing her interest, bias, prejudice,
and hatred toward accused as members of the victorious military occupational
forces, the law member clearly limited the defense's right to legitimate -
cross-examination, abused his discretion and committed serious prejudicial .
error. We cannot determine what would have been the result if full cross-
examination had been permitted; it is enough under the authorities that
it might have elicited evidence which would have entirely discredited the
witness, whose testimony was highly corroborative of that of the prosecu-
trices and, with theirs, constituted the only basis upon which the in-
stant convictions may stand, It is obvious from the record that the
denial of this right to cross-examine Mrs. Rauck was taken by the defense
counsel as a denial of the right so to cross-examine each of the prosecu-
trices. His attempts to discredit their testimony, evidently as a direct
result of the law member's ruling as to Mrs. Rauck's cross-examination
did not raise the question of their background, bias, prejudice, or
aatred toward American soldiers, Instead, he limited himself to an
endeavor to show inconsistencies and improbabilities in their testimony,
in which he was at least partially : successful as shown below, and to
attacking Mrs, Hehl's chastity and Miss Hehl!'s testimony as to her prior
virginity. The extent to which he might have gone in discrediting the
testimony of the prosecutrices is indicated in the testimony elicited -
by the court from.Miss Hehl that her brother, the husband of Mrs, Hehl,
the other prosecutrix, was at the time of ‘trial in the German Army (RA7).
The fact that this evidenece appears and that lirs. Rauck's answers gppear .
denying membership in the Nazi party (Rli) and that she left the United
States because she was in sympathy with the Nazi cause (R96), explaining
that she came from that country to care for her ill mother (Rl4), and
denying contact with German soldiers and knowledge of instructions as
to conduct from Nazi authorities (R95-56), does not lessen the gravely

" prejudicial effect of the rulings upon accused!s substantial rights,
under the above authorities, ' : -

N

» Particularly is the foregoing true in view of certain incon-
sistencies and improbabilities in the testimony of lirs Hehl and in other
testimony with respect to her: Asked what she did to prevent the first |
alleged act of intercourse (on the kitchen floor with accused Thomas)

. she stated, "I was thinking of something different altogether®, she did
not remember what (R26). Although accused threatened her if she did
not descend to the cellar (R28), she did not go there because "It was too
dark and I was too afraid"®, She was more afraid to goithere than to let
one of the- soldiers have sexual intercourse with her "because I was afraid-
they were going to shoot us right away in the cellar" (R%B); although

.
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she was very much excited, she wished King to put on his trousers before
going to the bath room because "It looks kind of silly to go nude to the
bath room # # % I don't think it is very comfortable"; asked whether she -
was interested in his comfort, she testified, "Everything was very terrible,
simply terrible® (R29). Upon direct examination, she made the following
cryptic reply to the question whether she consented to Thomas' first act:

"] didn't consent, I know the scare, I
didn't .consent, in other words, I was cold, .
I am a married woman, I know the scare, and
I acted accordingly but I was cold, I didn't.
consent to it, I didn't have any pleasure.

by it, in other words" (R21).

In the early morning (4 April) after the alleged offenses, according to - -
- Miss Hehl's testimony, Mrs. Hehl arose first, went to the kitchen, and
madeeffee for accused. At this time, with the soldiers evidently asleep,
there was nothing Miss Hehl knew of to prevent her sister-in-law from

going outside the house and calling for assistance. The latter gave

coffee and water to the soldiers voluntarily (RL4-45). Neither prosecu-
trix complained of the affair but on her suggestion left this to Mrs. Rauck
(R26,45-46) who told each that it was a serious case (B34,95). It is
apparent that the defense counsel had at least begun to make inroads upon
the credibility of Mg, Hehl and that he might well have completely dis-—
ceredited her if he had felt free to examine her fully as to her attitude
toward accused, T .

' With respect to Miss Hehl, the law member committed error in .
refusing to allow the defense to attempt to show she falsely testified as
to her virginity (B35,46-47) by attempting to adduce evidence that she
had borne a child or had intercourse for that purpose either at a Nezi |
youth camp or elsewhere pursuant to official Nazi policy (RL7). In State
v. Rivers, 82 Conn, 454, 74 Atl, 757 at 759 (according to 70 CJ.sec, 1094,
p.38l; fn. hO: . . : -t L .

"Complainant, in testifying to circumstances
leading up to the assault, stated that accused asked
her to go into the bedroom with him, that she re-
fused -and he insisted, when she told him that she
had rever been with anybody, and would not go with
him, It was error to exclude questions asked her
" on cross-examination as to whether a year before
she and another girl had not slept in the same bed
with a certain man, and whether she had not admittéd . .
‘it in police court; and whether she had not during
the past year and a half had an indecent picture
taken of herself, since, if her testimony that she’
‘had made the statement to accused was wilfully false,
the jury might not have accepted other parts of her
testimony, and if she had admitted her previous un-
chaste acts the jury might have thought it improbable
that she made the claimed statement to accused, and
180y
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in tostiryin; t.o tho statement uda to ncmod, |
she in effect, testified that - sho m chnto .
previoua to the usault." S

The court there said:

"In the e sase of this charuter a brosd htitudo L
.of cross-examination should be allowed the:.

accused to test the veracity of such a witness,

For that purpose, although chastity of . the eom~
plainant is not atrietly in issue,.courts may .
properly in such cases permit the accused to

inquire on' cross-examination as to partieular :
acts of immorality and unchastity ¢f the ecomplainant ’
either before c«r after the date of the alleged .
assault, which tend to show that such witness is .

unreljable and unworthy of credit" (Underuoring
supplied), . N

Had the desired eross-examination been a.llowed and thn ‘evidence shown -
that Miss Hehl had had prior intercourse, the court might well have dis-
believed the remainder of her testimony as well, Accused had a right
to have this field explored and its denial was substantially prejudicial .
to them regardless of the materiality of what might have been dovelopod
(Alford Y. United States, supra). )

’l'he total effect upon ‘each accuaed or the law zenber's x'ul:l.ngs .
in catting off proper cross-examination of the proseeution's essential
witnesses was “"to deny a substantial right and withdraw one of the ‘safe-
guards essential to a fair trial" (Alford v. United States, ra), and
for this reason the findings of guilty and sentence must fall (Cf: Cll
ETO h56l+ Yoods), e 3 g (1E 3700517 (1) .

- Te ‘I’he‘ charge sheet shows that accused King is 20 years of age

and was inducted 11 June 1943 at Camp Croft, South Carolina, and that -
accused Thomas is 24 years nine months of age and was inducted 1 August
1942 at Abingdon, Virginia., Each was inducted to serve for the duration
of the war plus six months, NReither had prior service, ,

8, The couwrt was legally constituted and had jurisdiction of the
persons and offenses. Errors injuriously affecting the substential rights
of each accused were eommitted during the trial, For the reasons stated,
the Board of Review is of the opinion that the record of trial is legally
‘insufficient as to each accused to support the findings of gullty and the

" sentence, ’ , . v
: . ‘ M,\Mr_‘hdge Advo cate _
%g{ /Z- @Ju&ige Advocate

(on IEAV'E) ._Judge gdvocato -
CONFBEMTIAL CoRalUn
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Branch Office of The Judge Advocate General
" with the
European Theater
APO 887
BOARD OF REVIEW NO. 3
_ 31 AUG 1943
CM ETO 13126
"UNITED SZATES ,g XII CORPS _
Ve ) Trial by GCM, convened at
, ' : . ) Viechtach, Germany, 25 May
Private WILLIAM GREEN ) 1945, Sentence: Dishonorable
(38223698), Battery A, ) discharge, total.forfeitures
4524 Antiasircraft Artillery )‘ and confinement at hard labor
Automatic Weapons Battalion i g for life, United States

(Moblle) Penitentiary, Leavenworth,

Kanseas.

HOLDING by BOARD OF REVIEW NO. 3. -
- SLEEPER, SHERMAN and DEWEY, Judge Advocates.'

1. The record of trial in the case of the soldier named above
“has been examined by the Board of Review, .

2+ Accused was tried upon the following charges and specificationsx

_CHARGE I: Violation of the 6lst Article of Wers

_Specification 1t In that Private William Green,
Battery A, 4524 Antiaircraft Artillery "Automatic
Weapons Battalion (Mobile), did without proper
leave absent himself from his organization at

- Eslarn, Germany from about 0030 hours 27 April
1945 to. sbout 0230 hours, 27 Aprll 1945.

Spec1f1catlon 2: In that * % * did without proper
leave absent himself from his organization at
Eslarn, Germany from about 0930 hours 27 April
1945 to about 1400 hours, 27 April 1945,

-CONFIDENT!AL
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| CHARGE II: Violation/of the 924 Article of War..
Specifications’ In that # # * did at Eslarn, Germany,
“on. or about 27 April 1945, foroibly and feloniously .
"~ against her will have carnal knowledge of Erika
Meissner. . . : :

~

cHARGE III: Violation of the 93rd Apticle of Wars |

Specification: In that » % # did; at Eslarn, Germany, T
on or about 0030 hours, 27 April 1945.in the night-<
time feloniocusly and burglariously break and enter
 the dwelling house-of Adolph Ignacy Schneider with
intent to commlt a: felony, viz, rape, therein.

e pleaded not guilty,,and, two-thirds of the members of the court present
at the time the vote was taken concurring, was found guilty of Charge I, -
of Specification 1 thereof and guilty of Spefification 2 except the words
" "to about 1400 hours,™ substituting therefor’ thé words "to about.1100
hours, ‘end guilty of the remaining charges and specifications., Evidence
was introduced of one previous conviction for absence without leave for
a period of two hours in violation of Article of War 61, Three-fourths
of the members of the court present at. the time the vote was tsken con-
curring, he was sentenced to be dishonorably discharged the service, to -
forfeit all pay and allowances dus or to become dus, and to be donfined
at hard labor, at such place as the reviewing authority may direct, for .
"~ the term of his natural life. .The reviewing euthority approved the sen-
tence, designated the U, 8. Penltentiary, Leavenworth, Kansas, as the
place of ‘confinement and forwarded the record 8f trial for action.pursusnt
to Artiole of War 50~._ - : L f :

3. ‘The pertlnent evidence for the prosecution is’ summarized as
followst o . : e <
At about 0030 hours on 27 April 1946 accused and Private Clifford-

" Ae Bailey, both of Battery A, 45234 Antiaircraft Artillery Weapons Battalion -

(Mobile), armed with carbines, arrived at the home of Adolph Ignacy and .

, Ruth Schneidoer in the village of Eslarn, Germany and Mkept hitting on.the o
door, hard" so that "the whole house ‘was awakened" (R7-8,10,13,17-18,28 3?)

At the demand of accused she tried to unlock the door, but was wmable to- . .7

do so, The key was delivered to him through the window. Since he was .
‘#als0 unsuccessful with the key in opening the door he asked her to "open i
the window and then he came in through the window and then the other one".

She could see "how the door was all smashed up and we were all in fear®., .

She "wasn't scared because he was colored but he 'was kind of drunk end.
insisted’on getting in". She "had to" open the window, because if she =

“didn't he would have broken down the window" (Rlz) He carried in'his .

[§
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pocket a bottle of whiskey nearly full (R8,18). Upon his request that . ..
. she have everyone come down who lived in the house, the residents gathered
together downstairs, including her husband and their children (R11,24),
"Mrg, Schrim" and her daughter, Mrs. Erika Meissner, age 28 (R8-9,19,24,
.26,28) and Rosa Androsek (R1l). Accused made threatening use of his car=
_bine and two knlves which he waved about, forcing Mrs. Schneider and Erika
to accompany him into a room, He then directed Mrs. Schneider to leave -
' (R9,13,19,25,38), Erike was very much afraid of him because he was drunk
. and becomirig very, angry. FHe made faces at her and threatened to shoot
~ her, He turned out the light in the room, threw her on the bed, pulled
up her nightgown, kissed her, got on top of her and inserted his male
orgen into her private parts. She was frightened and shaking, ™ # » %
‘was almost going crazy * * * couldn't fight him, * * * was too scared,
he ‘always wanted to shoot and he was drunk™, Others in the house heard
her ory and scream, but could not go to her aid because Bailey "stood in
the' door * * * spread his arms out in the door frame" and prevented it _
* (R9=-10,11,21,29-30,32+33)s During all this time accused was wearing
" glasses or frames without glass (R8,10,12,14,18,41), Accused end Bailey
- left about 0230 hours (R21,22,39). They returned later in the morning
" before noon when accused brought some conserves and ladies silk stockings
for "the ladies, the ones that were here in the night" (R22,23,31), :

Accused ha.d no authorlty to be absent from his organization,
‘loce.ted about a mile from the Schneider home, on either of his visits
there that mornlnv (R42-43,44,49), - He was seen approaching the Schneider
hdmse at ebout 1330 hours on 27 April by his battery commander (Rr43),

. -For the defense, six soldiers of accused's orga.nization testified -
: rege.rding his presence within the battery area the night .of 26«27 April |

© 1945, - He was seen at 2100 hours on 26 April "sitting around in the tent"
. with Private Bailey drinking beer (R52,60). Private Hollis B, Watts joined

" them after 2100 hours. They "had a little bottle there to drink"™ (R62),

- At about 2000 or 2100 hours accused was seen Mwashing up the dishes or
something" (R55). A soldier comimg off guard duty at 2230 hours saw him
» Wgitting there talking with the boys" (R64), At 0200 hours on 27 April
.'he was heard talking in his tent to another soldier and at 0300 hours
~was seen sitting beside a stove on & water san (§59). None of the witw
'nesses ever saw sccused wear glasses except dust glasses,worn while "on
the move" (R53,56,69,61,62 64% : L o

'\-‘» . 4":.

: After his rights.were explained, accused testified’ that the
. night of 26 April 1945 he remained in his tent all evening, except for
‘e couple of times when he went to the aedjoining ertillery command post
to get beer. He denied that he was at the Schneider home the night of
26«27 April, He never had worn glasses at any time, He denied the
truth of Bailey's testimony regarding their presence in the Schneider
home the night of 26-27 April (R33-39), but admitted they were there
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during the morning of the 27the A man offered them beer and he gave
him some stockings and two cans of "C rations" therefor. He admitted
he was then absent without authority (R§7-76),

5 &, . Charge I, Specification 1, That accused was absent without
leave, as alleged, is supported by substantial evidence. In this regard,
the court was warranted in believing the prosecution's witnesses and dis-
believing accused and the defense witness who placed him in his tent at

0200 hours on 27 April,

be Charge I, Specification 2. In advising accused regerding
his rights, the law member said: .

"First, you may taeke the stand and be sworn like
any other witness. If you do this you may be cross
examined on your testimony both by the trial judge
advocate and by members of the court. Their cross=-
'exémination can cover not only the things about which
you have testified but can also cover every matter
s in the case connected with your gullt or innocence,
including collateral matters to impeach your credi-.
bility" (R65-66), : :

This was error insofar as it conflicts with the lanual fer Courts Martial
which states: : .

T "Where an accused is on trial for ‘a number of

offenses and on direct examination has testified

about only a part of them, hils crosse-examination

must be confined to questions of credibility and

matters having a btearing upon the offense about ' i
which he has testifiedt

""In questioning en accused the court and its members
must confine themselves to questions which would
have been admissible on cross-exemination of the
accused by the prosecution" (MCM, 1928,par,121b,
p.127). R : \
In his testimony on direct examination accused made no reference to the
absence without leave alleged in Specification 2 of Charge I, However,
cross-examined regarding this alleged absence by the prosecution and

the court, he .admitted his presence near the Schneider home sometime
before luncheon time{R70-71). The d&fense objected to these questions
because accused did not testify about the allegations contained in Speci-
fication 2 of Charge I, The law member overruled the objection (rR72) ,
and in his further cross-exemination aceéused admitted his absence without
‘authority "sometime that morning, sir, between, well, nine or ten o'clock,
sir" (R72)s No substantial right of accused was injuriously affected by’
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this error, since, excluding all of accused's testimony in this rd¥zard,

his absence in accordance with the court's findings of guilty was clearly
esteblished by other compelling evidence (CM 150415,D1ig.0p.JAG,1912-1930,
860.1284,p.634; and see CM ETO 1201,Pheil, and authorities therein cited;
CM ETO 4701, Minnetto, and authorities therein cited), :

e Charge II and Specification., The court's findings of guilty
aere supported by substantial evidence, which contains all the elements
of the orime of rape, and are final and binding upon eppellate review
v (oM ETO 4661, Ducote, and authorities therein cited),

4. Charge III and Specification., The prosecution was required

-to prove’ L . : ) ‘ -
#(a) That the . accused broke and entered a certain -
dwelling house of a certain other person, as speci-

. fied; (b) that such breaking and entering were done .
in the nighttimeé; and (c) the facts and circumstances
of the case (for instance, the actual commission of
the félony) which indicate that such breeking and

- ‘entering were done with the intent to commit the
‘alleged felony therein™ (MCM,1928,par.149d,p.169).

As indicated in the summary of the evidence above, it was clear and
undisputed that accused entered the dwelling house through a window |
that was opened at his request’'by a resident thereof, following his
inability. to open the door with the key which had been delivered to :
him, As stated in the Manual for Courts-iartial, to constitute burglar

' "There must be a breaking; actual or constructive.
Merely to enter through a hole left in the wall or -
. ) roof or through an open window or door, even if left
only slightly open and pushed farther open by the
person entering, will not conatitute a breaking;
% » A" (NCM,1928,pare149d,p.168). - (Underscoring
supplied). S . oo .

rs

However, there 1s a constructive breélci'ng when the entry 1s gained by
intimidating the inmates through violence or threats into opening the

door (MCM, 1928,par.1493,p.169), The question then arises in this

instance whether or not the inmates were intimidated by violence into

opening the door. The evidence showed that no threats were made by

aocused befare he entered the dwelling (R11-12), Regarding the violence’
used, accused and his companion "hit on the door™ (R7), they "were hitting

on the door, hard, with a carbine, I think, because they broke the door so
much so that the whole house was awskenad" (r8)., Evidence of the force :
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used was further suppf?éd by the fact that the lock would not thereafter
function either for Mrs. Schneider when she tried to open the door with
the key nor for accused when he tried the key after it had been passed

out to him (R€). Accused and his compsnion were armed with carbines (R10).
She testified she could see "how the door was all smashed up and we were
all in foar", It was the first time in her life she had seen a colored
person. She "wasn't scared because he was colored but he was kind of drunk
and he insisted on getting in", She "had to" oper the window, because if
she "didn't he would have broken down the window" (R12).

In the opinion of the Board of Review, the court was fully war-
ranted upon all the evidence to conclude that Ruth Schneider was intimi-
dated by accused's violence into opening the window and granting him
entrance into the dwelling. That he intended to ccmmit the crime of rape’
was demonstrated by his subsequent conduct. The evidence supports the
court's findings of guilty (cf. CM 230541, Daniel, 17 B.R. 385 (1943)).

6e The charge sheet shows that accused is 40 years of age and was
inducted 17 August 1942 at Camp Livingston, Louisiana. No prior service
is shown, '

7+ The court was legally constituted and had jurisdiction of the
person and offenses., Mo errorsinjuriously affecting the substantial
rights of accused were committed duringz the triale. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence,

8+ The penalty for rape 1s death or life ‘imprisonment as the court-
martial may direct (AW 92)., Confinement in a United States penitentiary
is authorized upon conviction of rape by Article of War 42 and sections
278 end 330, Federal Criminal Code (18 USCA 457,567) and of burglary by
Article of War 42 and section 22-1801 (6;55), District of Columbia Code,
The desiznation of the United States Penitentiary, Lewisburg, Pennsylvania,
as the place of confinement is proper (Cir.229,WwD,8 June 1944,sec,1I,pars,
" 1b,(4),3b). ‘

L
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Bra.nch Office of The Judge Advocata General

BOARD OF REVIEW NO. 2
CM'ETO 13139

UNITED STATES

Ve
Private PAUL A. RIDENOUR
(36889316), Headquarters
Company, 750th Railway

" Operating B;ttalion

with the

European Theater

887

' SEP 1945

HEADQUARTERS, DELTA BASE. SECTICN,
COMMUNICATIONS ZONE, EUROPEAN.THEATER
OF OPEBAIIONS o
’I‘ria.l by GCM, convened at ILyon, France,
2 May 1945. Sentence: Dishonorable

. discharge, total forfeitures, and con-
" finement at hard labor for life.

United States Penitentiary, Lewisburg,
Pennsylvania,.

- HOIDING by BOARD OF REVIEN NO. 2
VAN BENSCHOTEN, HEPBURN and MILLER, Jud.ge Advocates

i

-~ 1, . The record of trial in the cass of the soldier named a.bove has
been examined by the Board of Reviev. . .

2, Accused was tried upon the folloring Charge and Specification:

CHARGEz Violation of the 92nd Article of War. -

Specifica.tion. In that-Private Paul A. B.idenour,
. ..~ Headquarters Company, 750th Railway Operating
.7 'Battalion, did, at Lyon, France, on or about -
: \21. Novemher 1944, with malice aforethought, T
 willfully, deliberately, feloniously, unlaw-
fully, and with premeditation kill one Eugene

Bourret, a human bei.ng, by ehooting him with a

piBtOlo

’

\

He plpaded not guilty and, two-thirds of the menbers present at the
time the vote was taken concurring, was found guilty of the Charge and
No evidence was introduced of any previous convictions,
Three-fourths of the members present at the time the vote was taken

concurring, he was sentenced to be dishonorably discharged the servics,

to forfeit all pay and allowances due or to become due, and to be con- 1,) 139
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fined at hard labor for the term of his natural life. The reviewing

authority approved the sentence, designated the United States Peni- -

tentiary, Lewisburg, Pennsylvania, as the place of confinement and

forwarded the record of trial for action pursuant to Article of War

50&’ . » - \
/

‘3. Summary of Evidence for the Prosecution: On 23 -November 1944,
about 11:15 pm, at Lyon, France, the accused, a soldier of the 750th
Railway Operating Battalion (R12,17), and another soldier visited a bar
located in a house of prostitution known as 21 Rue Gilibert (R19;Pros,
Ex.4). They sat at a table for about an hour end had some drinks. The
accused was jolly and enjoying himself and "seemed to have his full
senses". His companion left him and walked back to camp. When he had
almost reached the camp a half hour later, the accused rejoined him, at
which time he acted normally (R20-22,25)., After his companion had left
him in the bar room the accused walked over to the bar. There were then
only three other persons in the room, (1) Madame Prudhomme, a bar
maid who stood behind and about in the middle of the bar, (2) Eugene
Bourret, the deceased and the proprietor, who also stood behind the bar
but toward the end on the right of the accused as he faced the bar,
and (3) Madamoiselle Passous, one of the female inmates, who stood on
the right hand side of the accused (R27-28). Accused ordered and paid
for a beer. It was closing time and Madame Prudhomme was indicating
by gestures that the accused leave (R145). As he talked to Madame
Prudhomme the accused slowly pulled a pistol from the top of his
trousers., He then quickly pulled off the safety and pointed the
pistol at Madame Prudhomme (R29,143). When Madamoiselle Passous observed
these things she turned away and walked out of the room saying nothing
(R30,148). About the same time Madame Bourret, the deceased's wife,
cams into the room and went behind the bar to get some alcohol, -
saw the accused at the bar with pistol in hand and her husband and -
Madame Prudhomme” behind the bar (R58). She placed the latter as in
back of the til), or cash drawer. Her husband was checking his books
" (R59). Madame Prudhomme who could understand eome English told Madame
Bourret in French just what the accused was demanding but because the
accused could not understand French the testimony was rejected from the
evidence (R62-63,69). Bourret then walked to the left end of the bar
and came around toward the accused who backed up and away from the bar
and when Bourret came within about 8 feet of him he fired the pistol at
him (R65) and killed him (R66). The deceased had nothing in his hands
at the time and nothing was said between the two (R67). After firing
the fatal shot, the accused was unable to get out of the main door of
the establishment as it was locked. He fired a shot at the lock but
could not open the door. He then returned to the bar room and by point-
ing his pistol at some of the inmates he was finally let out of another
door (R33-34). The deceased was taken to a hospital and an emergency
0peration was performed but he died shortly thereafter (R91). :

: Accused was placed under arrest and made a voluntary pretria.l
- gtatement written by him in longhand and admitted in evidence without

‘objection (R87;Pros.Ex.E). In it he admitted that he was in the estab- ,
liehment about midnight of 23 November 1944 after all of the other . 1') L?}q
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patrons including his friend had left. There were only two others there,

the proprietor and a bar maid, both of whom were behind the bar. They

were closing up the place. He walked over to the bar and ordered a

beer and reached in his wallet for money with which to pay for the beer

and handed it to the bar maid. She handed it to the deceased who

- returned the change to her and she to the accused. When he put his

change in his wallet he observed a 1000 franc note therein which he

. had been trying to get changed. He asked the bar maid for change for

his 1000 franc note. She did not seem to understand. He repeated

his request several times, that he wanted a thousand francs, meaning

change for the bill., She turned to the proprietor and said something.

The latter came from behind the bar and said something in French which

accused did not understand. He thenSlapped accused around the face

geveral times with his hand., The accused pulled his pistol out from

the top of his trousers and fired it at the proprietor when he was an

arm's length away. The proprietor then sat domn. Accused became

frightened and tried to get out of the establishment, The door or

gate was locked so he fired a bullet at the lock but could not open

it. He, with gun still in hand, asked several of the prostitutes '

how to get out. One got a key and let him out of another door.
ko Evidence for the defense: An extract copy of the arrest

s8lip showing that when the accused was arrested soon after the shooting

he had in his possession 1102 francs was admitted in evidence (R95).

He-elected to testify in his own behalf. He related that he -
had purchased the pistol about a week or ten days previous to the
shooting from a French soldier; that he had shown it to his companioms
in camp who had handled it; that he took it with him that night because
he wanted to sell it, but said nothing about it to his two companions
of the earlier part of the evening (R99,103,106,114)., He did not know
that it was loaded and he carried it inside of his pants because it was
more comfortable to carry in that manner (R107,127). He then repeated
swstantially the same story as summarized above in his pretrial state-
ment except that he claimed that he took the 1000 franc note out of his
billfold when asked that it be changed (R101). He then returned the
bill to his billfold and started for the door when the proprietor ate .
tacked him by striking him across the face four or five times (R110).
He drew out the revolver to scare him off but when the propristor
struck him again the jar of the blow caused the gun to go off (R101),

"5, The accused has been convicted of the murder of Eugene Bourret
by shooting him with a pistol, Murder is the unlawful killing of a human
being with malice aforethought. Malice may be presumed from the deliberate
use of a deadly weapon in a way which is likely to produce, and which’
"does produce, death (Underhill, Criminal Evidence (4th Ed., 1935) sec.557,
p.1090). There was, therefore, substantial competent evidence to support
a finding of guilty of murder on the part of the accused unless he wag
excused in the killing on the grounds of self-defense. To kill another,

in self-defense is legally-excusables : .
: i/ \\1;‘ llaz\—- T‘AE _ 1‘3 y}q/
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"To excuse a killing on the ground of self-defense
upon a sudden affray the killing must have been
believed on reasonable grounds by the person doing
* the killing to be necessary to save his life * #* %
or to prevemt great bodily harm to himself #* * %
The danger must be believed on reasonable grounds
to be imminent, and no necessity will exist until
the person, if not in his own house, has retreated
" a8 far as he safely can. To avail himself of the
right of self-defense the person doing the killing
must not have been the aggressor and intentionally
provoked the difficulty; but if after provoking .
the fight he withdraws in good faith and his ad-
versary follows and renews the fight, the latter
becomes the aggressor® (MCM, 1928, par.li8a, p.163).
The evidence for the prosecution clearly showed that the accused was
the aggressor and drew his weapon aprarently for the purpose of robbing
the establishment, The proprietor was unarmed and it was unnecessary
for the accused to kill him in order to save his own life or to prevent
great bodily harm to himself. The accused claimed in his pretrial state-
ment that he fired to mrevent the assault that the proprietor made upon
him, At the time of the trial he claimed that one of the blows delivered:-
by the proprietor caused the gun to accidentally discharge, thereby
shifting his grounds of defense from that of self-defense. In any. event
the conflict of evidence presented lasues of fact which were in the
exclusive province of the court to determine, Inasmuch as the court
has resolved the issues against the accused and its findings are based
upon substantial evidence in the record, its decision will not be dis-
turbed by the Board upon review (CM ETO k19h, Scott; CM ETO 1448, Mason).

6. The charge sheet shows the accused to be 28 years six months
‘of age, Without prior service, he was inducted 10 November l9h3 at
Fort Sheridan, Illinois.

7. The court was lega]ly constituted and had jurisdiction of the
personad offense, No errors injuriously affectifig the substantial
‘rights of accused were cammitted during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to N
, -support the findings of guilty and the sentence,

. 8. ‘The penalty for murder is death or life imprisonment as the
court-martial may direct (AW 92). Confinement in a penitentiary is

authorized upon conviction of murder by Article of War L2 and sections
275 and 330, Federal Criminal Code (18 USCA h54,567)e The designation
.-0f the United States Penitentiary, Lewisburg, Pennsylvania, as the place
‘of confinement, is proper (Cir.229, WD, 8 June 1944, sec.II, pars.1b(4),

3b). A
Judge Advocato
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Branch Office of The Judge Advoce.te Genéral
' with the
European Theater -
APO 887.
14 SEP 1945
BQABD ar REVEW NO. 1 : :
#
oM m-o 13154
UNITED S '.l" ATES ) SEINE SECTICN, CCM_”UNICMIONS
. . ' ) ZONE, EUROPEAN THEATER OF
v, ) OERATIONS |
Private ERVIXN E. FUBLIAN(SZSC;IBOS) 3 Trial by GCM, convened at Paris,
and HERMAN M.’ FRANCIS (32684769), ; France, 28, 30 April 1945,
both of 542nd* Port Company, 50Tth. "Sentence as to each accusedt
Port Battalion, and Private ALVIN ~ ) Dishonorable discharge, tctal
DAVIS (34139863), 19th Reinforcement) forfeitures and confinement at
Depot ) hard labor for life, Eastern
: % Branch, United States Diseiplinary
/

Barracks, Greenhaven, New York,

. 5
HOIDING by BCARD OF-REVIEYW WO, 1

_ S-. o -BtmRGN{ STEVENS and CARROLL, Judge Advocates

1. The record of trial in the case of the soldiers named above
"has been examlned by the Board of Reviews .

v -

o 2, Acoused were charged separately and tned together upon the
follovring charges a.nd speciﬁcations:

| GHARGE I Violabion of the 58th Article of War.

Specification: In tha.t Private Ervin E. FURMAN,
542n3 Port Campany, 507th Port Battalion, ,
European Theater of Operations, United States
Army, did, at his organization, on or about
17 November 1944, desert the service of the.
United States and did remaln absent in de-
sertion until he was apprehended at Chartres,
France, on or about 27 January 1945.

. CONFIENTAL
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CHARGE II: Viola‘bion of the 96th Arh:lc.'!.e of m.
~ (Pinding of guilty disapproved ’by '
. reviewing author ity) ‘

Spoifioatiom (Finding of guilty disapproved
by revi.ewing authearity)

CRARCE IIT: Violetion of the 94tk Article of Ware
(Pinding of not guilty) i

Speoifications (Finding of not gunty)

FRANCIS .

CHARGE I: Violetion of the 58th Article of Wars

. Specification: In that Private Herman M, FRANCIS,

542nd Port Compeany, 507th Port Battellon,
Buropean Theater of Operations, United States
Army, did, et his organization on or about 17.
November 1944 desert the service of the Uniteq
States and did remain ebsent in desertion until
he cams under military control et Paris, Frame,
on or about 19 January 1945.

" CHARCE IT: Tiolation of the 94th Artlole of Wars

) ' Spocificationt In that * * * in conjunction with .

Private Talter PNIEY, dacesced, 960th Quarter=
nasker Corpsxy, Ruretess Theater of Opsrations,
Tinsd T xa t’ v, irivabe Alvin DAVIS, 1oth
e, fex e % uurOv Eurcpoen Theater of Oper=
‘ong, 1ited States Army, Private Ervin E,
FURLIAN, '542nd Port Company, 507th Port Bate=
talion, Buropean Theater of Operations, United

' States Army end Private John J,. Maciejczak,
dsceased, 19th Reinforcement Depot, Europsan
Theater of Operations, United States Army, dig,
at or near Charlerol, Belgiun on or about 17:

* December 1944, knowingly and willfully misap-.
propriate three .(3) Govermment motor vehicles,
2*- ton 6x6 trucks numbers 4253839, 4266534 and

- 4201403, value of more then fifty dollars ($5o.oo),
property of the Unlted States furnished and
intenied for the military service thereof.

~
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CHARGE I: Violatn.on. of the 58th Article of War,

-Specifica‘aion: In tha:t Private Alvin DAVIS, 19th
Reinforcement Depot, Buropean Theater of Oper-
ations, United. States Army, did, at his orgenization

- on or about 1l November 1944, desert the service,
" of the United States and 4id remein sbsent in

- desertion until he was apprehended at Paris,
Fra.nce, on-or about 19 January 1945,

CHARGE 112 Viola‘b:.on of the 96th Article of War.
O (Finding of not guilty)

’

Specifications (Firﬂ:mg of not guilty) ’

CHARGE III: Violation of the 04th Artiole of War,
(Fifding of not guilty)

) Speclﬁcatzon: ‘) (Find:.ng of not guilty)

Each acoused pleaded not gullty eng, three-fourths of the members of

the court present at the time the vote was taken concurring, accused -

. Purman was found not guilty of Charge III and Specification and guilty

of ths remaining charges and specifications preferred against him;

. accused Francis was found guilty of both charges and specifications

* preferred against him; and accused Davis was found guilty of Cherge I

and Specification and not guilty of the remaining charges ani speci=

" fications preferred against hime Evidence was introduced of two
previous convictions against Furman, by special court-mertial, one
for ebsence without leave for five deys'in violation of Article of

VWar 61, and one for 3discbedience of a lawful order and: unlawfully
carrying a concealsd weapon in violation of Article of War 96,
Yo evidence or previous convictions was introduced against Francise
Evidence was'introduced of onme previous conviction against Davis by
spocial court-martial for- ebsence without leave for 14 days in vio-
lation of Article of War 6le Thres=fourths of the members of the court
present at the time the vole was taken concurring, each accuysed was
sentenced to be dishonorably discharged the service, to forfeit ell
pay and allowances due or to become due, and to be confined at hard
lebor, at such place as the rev:.evnng authority may direct, for the -
tern of is natural lifes The reviewing authority dlsapproved the
finding /gu:.l‘ay of the Spocification and Charge TII as to accused
Purman, and as to each accused approved the sentence, designated

the Eastern Dranch, United States Diseciplinary Barrac.cs, Greenhaven,
New York, as the place of confinement, and forwarded the record of

- trial for action pu'rsuant to Article of War 505

-

t
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3e Competent and substantial svidence shows that each accused

sbsented himself without leave from his organization on the date
allegedse It similerly establishes that the absence of accused Davis
and Francis was terminated by apprehension on 15 January 1945, The
progecution stipulated that accused Furmen's & sence was terminated
‘by surrender &t Chartres, France, on 27 Jenuery 1945. The evidence
shows that the accused associated with each other in Paris during

- ‘their absence, that they were armedy and thabt Furmen surrendered a
week after a gun battle in which two of hls companions were killed
end. at least one militery policeman was wounded. The rescord thus
reveals as to each accused an unexplalned ebsence of two months in
e foreign theater in war time during all of which time they could
have easily returned to military controle This is a sufficient basis
on wvhich to prodicete an intent to desert (CM ETO 952, Mosser; CM ETO
1629, O'Donnell). 4s to both Davis end Francis, the record of trial -
is legally sufficient to sustain the findings of guilty of Charge I
and Specification preferred ageinst each. As to accused Furman, the
record is legally sufficient to support only a finding of gullbty of
desertion {Cherge I end Specificetion) terminated by surrender at the

- time and place elleged.

4, The remaining specification (Specificaticn of Charge II) -
alleges that Francis in conjunction with accused Davis and Furman,
and two deceased soldlers, knowingly and w;lli‘ully misappropriated |
three Government vehicles at or near Charleroi, Belgium, on or sbout -
17 December 1944, A& French civilian testified that Francis brought

" him %o a garege on Avenus Chatillon to buy some gasoline. A man
neamed "Walter" was involved with Francis in this transactione Furmer

. was present at the time although he was not concerned in the sale of

" the gasolimes The witness stated that Francis end "Welter! ' wanked
him to buy "the whole truck load" of gasoline (R25-26),

" Monsieur Adrien Hebert testified that he lived at 44 Avenue
de Chatillon, Paris, and that his employer owned a garsge which had
been requisitioned by the American authorities.  From the window of
his home he was able to ‘see the tops of trucks as they went intc the
garage and on the morning of 18 January he saw three American trucks
enter it, He never sew Davis or Framtls . Furman wes errested in
Hebert!s home "in the evening® (R27-28).

It was stipulated by and between the prosecu‘bion, defense :
and accused thabt if Agent David L, Iustig were present in court he -
 would testify that on 19 Jenusry 1945 he searched = garage at 44 Avenue
~ de Chatillon, Paris, snd discovered three trucks, numbered 4253839, -
4266534 and 4201403 and that one truck was loaded with Jerrlcans of

gasoline (R28)e

Sergeant Vincent Kenney, Corps of Milita.ry Police, tes’cified’
thet he arrested Francis in the backyard of an apartment building a:b
44 Avenus Chattillon’ (or Chatillon) on 19 January (R29-30). A

.
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Agent Vincent S. Reilly, Criminal Investigation Division,
‘tostified that Francis was brought to the office of the Criminal
Investigation Divisiom '~ on the night of 19 January and that there
were found in his possession three trip tickets. The first of
these was dated 15 January, listed a Furmen as driver, and the -
vehicle nuzber as 4201403 (R32; Pros.Ex.C). The second was dated
18 December 1944 and listed Walter Medley as the driver of vehicle
number 4241953 (R32-233; ProseExsD). The last of these was dated
15 Jamary and listed Je Macijczak as driver of vehicle number
42665348 (R33; Pros.Ex.E)e

It was stipulated by and between the prosecution, the defense
and accused thet the three trucks had a value of more than $50.00 and
that they were Govermment property furnished and intended for 'b.he
military use thereof (R52). S

. An extrajudicial confession of Francis, in the form of two
soparate. statements, was admitted in evidence over the objection of
the defense that it was involuntery (R49; Pros.Exs.H,I). Accused
tostifie? thet on 25 Jgnuary 1945 he was questioned at Cage B, Paris
Detention Barrackse. “hen the interrogators were not satisfied with
" the story he told, they stood him against a wall and Struck end kicked
him in the face and privates with their knees and fistse. There were
two people involved in this, a lieutenant who held accused against the
wall et the point of a gun and an enlisted man with a scar on his facee.
‘They beet him for tweaty or thirty minubes and inflicted a cut on the
inside of his lipe. That was the only mark the beating left and he was
not treated at the prison hospitale In addition to beating him, they

. threatened o release him to "two Southern fellows" who resenmted negroes -

being in Paris and mixing with vwhite people., Accused was told by his
inquisitors that two members of the Corps of Military Police were hurt
and that two of his companions were dead and that they did not ses any
reason why he should continue to live. Agent Reilly who was not present
during the allsged beating then took a statement from hims. He did not
tell Reilly or the officer before whom he swore to the statement that
he had been beatenes There were a couple of prisoners,. a corporal and
"runners” in the room when the statement was taken. “Accused did not
know vhether they wers thére while he was bding beatens Fe did not
know whether the alleged beating occurred between breakfast and lunch
or lunch and dinner. He 4id not contend that he was mistreated on

5 February when he made his second statement, IHe stated that he signed

that because he had slready signed the one he gave on 25 January (R40-46),

v ~ Reilly testified that he took the first statement from asccused
sbout 2:00 pm, Accused was not present in the room vhen he arrived and
h? had to send a prisoner to bring hime Accused was warned of his
-Tights under Article of Wer 24, At all times during the questioning
ol accused, there were two other prisoners, messengsrs, the .corporal
in charge of the room, and an investigating officer present in the rooim,
- - \
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Reilly left the room once for two minutes. Accused was not cut, was
riot trerbling or afraid, nor did he have the appearance of & men who
had been beaten, Accused did not tell witness that he had been
beatens Before signing his statement, acocused read it and made some
corrections in it (R37-39,46-48),

In his confess;on, a.ccused stated that about 17 December 1944
ha Walter Medley, Furman, a vhite soldier named "Jackie™ and two
others stole a jeep near Etoile and drove to Belgium, In Charleroi,
Bolgium, they stole three truckses In one. of these they foud a trip
ticket for vehicle number 4241953,- dated 18 December 1944, and Welter
wirote his nams thereon and changed the detes The three trucks were

~stored in one garage and were used to haul loads of gasoline for sa.le
on the black market (R49; Pros.Exs.H,I).

5. After an expls.natlon of his rights, ‘each accused slected to
remain silent (R51-52). N

6e Thether accused's confession was voluntary was a question of

fact for the courte A full hearing was had on this issue and the evi-
donce was in conflicte. The resoclution of this conflict wes for the
court (Lyons ve Oklahoma, - ~ Te Se ~, 64 Sup.Ct.Rep.
1208 (Adv,. Sheet Wo. 16), Jums 5, 1944; CM ETO 15843, Dickerson; CM .
BTO 13279, Tielemans et al)e The evidence as to accused Francis?
arrost at 44 Avenue Chatillon whers the trucks were gareged, his at=
tenpt to sell a "truckload" of gasoline there to a Freach civilian,
and his possession of trip.tickets for two of the trucks, sufficiently
establish the corpus delicti of the offense, and together with his
. confession constitute substantial evidence to the effect that he was

guilty es charged (Clf ETO 14040, McCreEsx). The record is legally -
sufficient to support the fmdlngs of guilty,as to Francis, of this
Specification and Chargee

7+. The charge sheets show that accused Furmen is 22 years 11
months c¢f age and was inducted 21 Decerber 1942 at Fort Dix, Wew Jersey;
thet accused Francis is 24 years of age and was inducted 15 Decenber
1942 at Fort Dix, Yew Jersey; and that accused Davis is 25 years six ..
months of ege and was inducted 13 February 1942 at Camp Shelby, Missis=
sippi. UWo prior service is shown as to any of accuseds

8s The court was legally constituted and had jurisdiction of
the persons and offenses, Except as herein noted, no errors in-
juriously affecting the substantial rights of any of accused viere
" cormitted during the triale The Board of Review is of: the opinion
that, as to acoused Furman, the record of trial is legally sufficient
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%o support only so much of the findings of guilty of the 8peci-
fication of Charge I as involves a finding of gullty of desertion
at the time end place alleged, terminated by surrender at the
time and place alleged, -and, as to Francls and Davis, legally
sufficient to support the, findings of guilty, and the sentence
as to each accused,

- 9« The penalty for desertion In time of war is dee:bh or
such other punishmut as a court-martial may direct (AW 58), Con~- .
finement in either'‘'s penitentidry or a disciplinary barracks is
authorized upon conviction of desertion by Ariicle of War 42.
The deslgnation of the Bastern Branch, United Btates Disciplinary
Barraoks, Greenhaven New York, as the place of oonfirement is
proper (cn-.ala, W, 14 Sept. 1943, sec.VI, as amended).

A
‘ gy NGV o Judge Advocate
o
C%/u/ﬂ. m,L Judge Advoosate
- 7
4@ ‘ﬂ _)_E ( z e ﬁ Judge Advocate
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' European Theater:

Technician Fifth Grade FRED N, -
BUSBEY (38606745), Tecknician

Fourth Grade NICK S. ANTHES,

(35923329), Private CLIFION C.

YOG, (39420445) and Staff -

Sergeant HOWARD D. FESERR... .
(35406166), a1l of Headquarters
and Headquarterg Company, 716th

Railway Operating Battalion.

| | APO 887
- BOARD OF BEVIBT NO. 4 1 .
Cil ET0 13155 EP 1845
UNITED STATES, )  SEINE SECTION, COUMMUNICATIONS zcm,
o o EUROPEAN THEATER OF CPERATIONS
Yo

Trial by GCM, convened at Paria,
France, 31 January and 1l February
1945. Sentence as to each (sus=-
pended as to all except Anthes):
Dishonorable dischargs, total for-
feitures and confinement at hard
labor as follows: Fesler, eight
years; Joung, six ysars; -Anthes
and Busby, seven years. Eastern
Branch, United States Diaciplim.ry

-Barracks, Greenhaven, New Iork,

to Anthes.

. HOIDING and OPINION EY BOARD OF REVIEW NO. A
DANIELSON, MEYZR.and ANDERSON, Judge Advocates

-

1.

fEhe recofd of trial in the case of the soldiers named above

has been examined by the Board of Review and the Board submits this,
its holding and opinion, to the Aseistant Judge Advocate General in
charge of the Branch Office of The Judge Advocate General \d.th the Etmo—-

pean 'Iheater.

| .

| 26 Accused were tried on the following charges and speci.ficationa:
' FESLER and YOUNG

CHARGE: Violation of 't.he 96th Article of War.

Speciﬁcation 1l:, In that Staff Sergesant Howard D.
Fesler, and Private Clifton C. Young, both of

famle
(3
b
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Headquarters and Headquarters Company, 716th
Railway Operating Battalion, European Theater
of Operations, United States Army, did, at or
near Dreux; France, at or near Versailles, France,

- and at or near Paris, France, and at various and -

sundry places between said places, between 1
September 1944 and 30 November 1944, Jointly

and in conjunction with each other, and other
members of 716th Railway Operating Battalion,
724th Railway Operating Battalion, and other -
railway operating personnel, agree and conspire
to defraud the United States through pillaging,
division of spoils, and mutual inaction against
pillaging by each other, through wrongful con-
version to their own joint and several purposes
and profit, of military supplies and equipment,
the property of the United States in the pos=-
gession and custody of military agencies, fur-
nished and intended for the military service
thereof, while such supplies and equipment were -
enroute to military forces engaging the enemy,
and to other military forces of the United
States, during a critical combat period in the
theater of active military operations; and pur- .,
suant thersto, did, at divers times and places

.as herein alleged wrongfully divert such sup-

plies and equipment from the military purposes

for which such supplies were intended, to their

own purpose of personal profit. (As amended in
_record of trial)

Specification 2:- (Motion to strike granted by court)
Specification 3‘ In that * % % did, Jointly and in

the execution of a conspiracy previously entered
into between themselves, at or near Versailles,
France, on or about 25 November 1944, wrongfully
dispose of six (6) pounds of Pork luncheon meat
and two (2) cans of Vienna, sausage, property of
the United States and intended for use In the
military service thereof, thereby diverting vital

- food supplies from use in the theater of opera~

tions and contributing to a shortage of food
supplies during a critical period of combat. opera~-
t»ionso A .

4

' Specification 5¢ In that Staff Sergeant Howard D.

Fesler, Headquarters and Headquarters Company, .
716th Railway Operating Battalion, Eurcpean

Theater of Operations, United States Arx;, did,
at or near Versailles, France, on or about 22 .

w"_FZlgEh Lia
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November 1944, wrongfully dispose of two hundred
forty (240) packages of cigarettes, property of
the United States and intended for use in the
military service thereof, thereby contributing
to a shortage of cigarettes in the European Theater
of Operations, which cigarettes were intended and«
necessary for the morale of the armed forces
during a critical period of combat operations,.

Specificatlon 6: In that Staff Sergeant Howard D.
Fesler, Headquarters and Headquarters Company,
716th Railway Operating Battalion, European
Theater of Operations, United States Army, dig,
at or near Versailles, France, on or about 1
November 194L, wrong dispose of two (2)
cans of bacon and two (2) cans of Chedder Cheese,
property of the United States and intended for
use in the military service thereof, thereby divert-
ing vital food supplies from use in the theater
of operations and contributing to a shortage of
‘food supplies during a critical period of conbat
operations.

Specification Tt In that Staff Sergeant Howard D,
Fesler, Headquarters and Headquarters Company,
716th Railway Operating Battalion, - European
Theater of Operations, United States Army, did,
at or near Versallles, France, on or about 1
November 1944, wrongfully dispose of four (4)
cans of Pork Sausage, property of the United
States and intended for use in the military
service thereof, thereby diverting vital food
supplies from use in the theater of operations
and contributing to a shortage of food supplies
during a critical period of combat operations.

Do

CHARGE: Violation of the 96th Article of War.

Specification 1: In that Technician Fourth Grade Nick
S. Anthes, Headquarters and Headquarters Company,
7L6th Railway Operating Battalion, European Theater
of Operations, United States Army, did, at or near |
Dreux, France, and at or near Paris,.France, and -
at various and sundry places between said places,
between 1 October 1944 and 20 November 1944, in
conjunction with other members of 716th Railway
Operating Battalion, T724th Railway Operating

Battalion, and other railway operating personnel, S
agree and conspire to defraud the United States” .., [.;: \
e 4 L
. CONFiLER il o Ag L
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through pillaging, division of spoils, and mutual
inaction against pilllaging by each other, through
wrongful conversion to their own joint and several
purposes and profit, of military supplies and equip-
ment, .the property of the United States im the pos-
session and custody of military agencies, furnished
and Intended for the military service thereof, while
such supplies and equipment were enroute to military
forces engaging the enemy and other military forces
of the United States, during a critical combat period
in the theater of active military operations; and
pursuant thereto, did, at divers times and places

as herein alleged wrongfully divert such supplies and
equipment from the military purposes for which such
supplies were intended, to their owmn purpose of
personal profit.

Specification 2: In that * ¥ % did, at Paris, France,

on or about 15 October 1944 and 23 October 1944,
wrongfully dispose of fifty (50) packages of cigarettes,

property of the United States and intended for use in
the military service thereof, thereby contributing to -
a shortage of cigarsttes in the European Theater of
Operations, which cigarettes were intended and necessary
for the morale of the armed forces during a crit.ical
period of combat operations.

. Specitication 3t In that * # % did, at Paris, France, on

or about 10 Octdber 1944, wrongfully dispose of three
(3), three (3)-pound cans of coffee, property of the
United States and intended for use in the military
service thereof, thereby diverting vital food supplies
from use in the theater of operations and contributing
to a shortage of food supplies during a critical period
of combat operatioris,

BUSBY

CHARGE: Violation of the 96th Article of War.

Specification 1: In that Technician Fifth Grade Fred N,

Busby, Headquarters and Headquarters Company, 716th

" Rallway Operating Battalion, Buropean Theater of
Operations, United States Army, did, at or near
Dreux, France, and at or near Paris, France, and at
or near Villeneuve St. Georges, France, and at vari-
ous and sundry places between said places, bstween
1 September 1944 and 15 November 1944, in conjunction
with other members of 716th Railway Operati.; Battalion

' 724th Railway Operating Battalion, and other railway

operating personnel, agree and conspi;e to defraud
BOXFIDENTIM
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the United States through pillaging, division

.of spoils, and mutual inaction against pillaging

by each other, through wrongful conversion to - .his
own purposes and profit, of military supplies and
equipment, the property of the United States in

the possession and custody of military sgencies,
furnished and intended for the military service
thereof, while such supplies and equipment were
enroute to military forces engaging the enemy, and
other military forces of the United States, during

a critical combat period in the theater of active -
military operations; and pursuant thereto, did, at
divers times and places a3 herein alleged wrongfully’
divert such supplies and equipment from the military
purposes for which such supplies were intended, to
his om purpose of persoansl profit.

Specification 2¢ In that # #* # did, at Villemeuve St.

Georges, France, on or about 15 November 1944,
b wrongfully dispose of two (2) cases (twenty (20)

pounds per case) of coffee, property of the United .
States and intendsd for use in the military service -~
‘thereof, thereby diverting vital food supplies from
use in the theater of opsrations and contributing
to a shortage of food supplies during a critical
period or combat operations,

Each accused pleaded not gullty to and was found guilty of all charges
and specifications preferred against him, No evidence of prévious con~
victions was introduced against any of accused, Three-fourths of the
members of the court present at the time the vote was taken concurring

"in the cases of Fesler, Anthes and Busby and two-thirds of such members, "

concurring in the case of Young, accused were each sentenced to be dis-

. honorably discharged the service, to forfeit all pay and allowances due

or to became dus and to be confined at hard labor at such place as the
reviewing authority may direct for the following periods: Fesler-~25
years; Young——eight years; Anthes and Busby--each 15 years. The review-
ing authority spproved the sentence in each case but reduced the period
of confinement in the cases of Busby and Amthes to seven years, in the

- cage of Young to six years and in the case of Fesler to Eight years and
suspended exscution of the sentences as thus modified in the cases of

Busby, Young and Fesler. In the cases of Fesler and Young, the proceed-

ings wers published in general Court-Martial Orders Number 577, dated
2 June 1945 and in the case of Busby.in GCMO 583, 2 June 1945 In the
case of Anthes, the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, was designated as the place of confinement and the
record of trial was forwarded for action pursuant to Article of War 503,

_ 3. The charges and specifications in this case and the racts
relied upon to prove the allegations thereof are similar to those in

- BONFIET:
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Gl ET0 823&, Young et al. As in the Young case, each accused is alleged
to have participated in a general ®black market® conspiracy to defraud
the United States in violation of Article of War 96 (Specification 1 as
to each), and incident to the conduct involved in such conspiracy, to -
have committed certain specific acts of wrongful disposition of government
" property, also in vioclation of Article of War 96, thereby ¢iverting
essential supplies from use in the theater of oparationa during a critical
period of combat opsrations (Specificatiom 3,5,6,7 as to Fesler;
Specification 2 as to Busby; Specification 3 a8 to Young; Speciricaticm
2 and 3 as to Anthes),

“The principles of law laid down in the Igm case are therefore
squarely applicable to the facts here presented and the questiocn before
the Board of Review is whether the findings of guilty and the sentences
..are proper cn the basis of those principles. The corpus delictl of the -
offense of conspiracy as wsll as of the other offenses charged has clearly
been proved, as it was in the Young case, by competent and substantial
- evidence, such evidence, however, except as hereafter noted with reference .
to Anthes and Busby, in no way identifying accused as the offenderss For
this purpose, relishce, again as in the Young case, must be placed upon
the extra-judicial statements of each accused. A factual question was
raised as to the voluntary character of the statemsnts of Anthes, Busby
snd Fesler, but inasmuch as the court's determination thereof is supported
by substantial competent evidence, it will not be disturbed by the Board
of Review (CM ETO 7518, Bailey et al)s The statements thus having been
. admitted, an analysis of them zmst be made to ‘determine whether, as a -
matter of law, they sufficiently comnect accused with the offenses charged -
" to Justify the findings of guilty of participation in the conspiracy as-
" well as the findings of guilty of the individual specifications laid wunder

© -Article of War 96. In the latter connection, it zmst particularly be,

" noted that the holding in the Joung case does not operate to permit any
". theft or wrongful disposition of government property, ordinarily charge-
able under Article of War 94, to be laid under Article of War 96, but .
rather is limited in its application to such theftes or wrongful disposie
tions as arise out of a course ‘of conduct such as that which was the
subject of the conspiracy here alleged and proved and which resulted in
a "direct and pdsitive interference with and obstruction of the national
defense and of the war effort®. v _ Ny

a., As to accused Anthea and x: R ' ' s

Ant.hee md Buzly, a.part trom their statemsnts, wore directly

~ connected with the conspiracy by the testimony of Lieutenant Robert P,

. O%Reilly, Criminal Investigation Division, Army of the United States, who
- acted as an undercover agent in the investigation of pilfering and looting

.- of trains in their organization (R30). He testified that maintenance men

‘and cooks were working with the operating crews in this respect and that
" during his inwvestigation, both Anthes and Busby conversed with him "con~
cerning the pilfering and resale of supplies, telling me how mmuch momey -
they were making" (R31-32). Anthes admitted in his statemsnt (Pros.Ex.4)

that he had on various occasions purchased some ten cartons of. cigarettpsﬁ 2 K
at prices ranging from 100 to 500 francs per carton from scldiers whose i olde
. names he had forgotten and bad sald five such cartons to French civilians '
.at & profit., These are the tmnsactﬁpﬁmﬁmgfo in Specification 2

——— N S TS
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(Anthes). "He also admitted the sale of three cans of coffee to Fréench
civilians described in Specification 3 {Anthes), stating, however, that
he took the cans from sn open c&ss of coffee which he found in the wash-
room of his billet. Busby sdmitted in his statemsnts (Pros.Ex,C&G)
that on 15 Novewber 1944, he bought two cases of coffes from a military
yardmaster at Willeneuve St. Georzey Francs, and sold them to French
civilians at a profit of $136, this being the transaction described in .
Specification 2 (Busby). . : :

: This evidence leaves no doubt of Busby's guilt of both
"offenses charged sgainst him sincs the acts committed by him fall readily
within the pattern contemplated by the holding in the Young case.” As to ~
Anthes, his admlssicn relative to the purchase and sale of cartons of
cigarettes, combired with the testimony of Lieutenant Ot'Reilly, are con=-

" sidered sufficient to Jjustify the court's inference that the property
involved was of the character described in the Specification alleging .

. conspiracy and to Justify ths consequent findings of guilty of Specifi-
cations 1 and 2 laid against this accused. With respect to the coffee
transaction (Specification 3 (Anthes )), accused’s explanation of the manner

_and place in which he acquired the property, constituting as it does the

" only evidence on the subject, is not considered sufficlent to raise the
necessary inference that the coffee was knowingly cbtained under the cire
cumstances contamplated in the Specification. In other words, although
& theft and wrongful disposition of government property are shown, there
is no satisfactory proof thet the stolen property was diverted from the
stream of supply to the theater of operations in the manner and under the
circumstances held by the Youngz case to be essential to the validity of-
such a Specification under Article of War 6. Hence it is the opinion
of the Board of Review that the finding of gullty of Specification 3
(Anthes) is unsupported by the evidence, For will the recocrd of trial
support.a finding of guilty of wrongful disposition of the property under
Article of War 94, A conviction may not rest upon the unsupported con-
fession of accused, some independent evidence tending to show that the
#offense charged has probably been committed® being necessary (MCU 1928,
pars:lls, pell5). The record in the present instance contains no indepen-
dent evidence of the theft or wrongful dispcsition of any government -
property other than that pilfered from the trains, ‘“hence it cannot be
said to supply evidence of the corpus delicti of wrongful disposition of
property obtained from other sources. The invalidity of this finding of
guilty, however, does not affect the sentence as to this accused, as modi-

© fied by the reviewing authority. . ' ‘ o

.

b.. As to accused, Fesler:

o Fesler was in charge of the Headquarters and Headquarters. -
Mess, 716th Railway Operating Battalion.- In his statement. (Pros.Ex.D),
he admits having received without psyment 24 cartons of cigarettes fram
a military policeman who was guarding the trains at Matelot yards. He
. 80ld none of these, but distributed soms of them to various members of
his mess crew, The military policeman gave him the cigarettes because he,
Fesler, had previously told him that the men in the mess had none. The, ¢, + 5&)
solicitation and receipt by accused of 24 cartons of cigarettes from a Lo Lo
railway guard at a time when such a quantity was not legitimately obtaln-

7~ CONFIDENTIAL
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-Ablo and uhen ths rirling of railroad cars was a matter of common knowledgo
in ths battalion, is sufficient to justify the inference that the property
80 obtained was pilfered from the train as alleged and that accused was
aware of its sowrce. The findings of guilty of the conspiracy alleged in
Specification 1 and of the wrongful disposition of the clgarettes alleged
in Specification 5 mgainst this accused are therefore legally sufficient.
Accused also admitted the wrongful disposition of the government property
described in Specifications 3, 6 and 7 (Feslsr) but stated that he stole

~,the supplies from the Headquarters and Headquarters Company Mess, The
rroperty therefore, according to the only evidance adduced, was not a
part of the stream of supply ccnstituting the subject of the conspiracy
and hence, for the reasons .stated above in connection with the theft of
caffes by Anthes, the recerd of trial is legally insufficient to support
the findings of guilty either of these specifications or of wrongful
dispositions under Article of War 94, The invalidity of these findings .
of guilty, however, does not affect the legality of the sentence as to
this accused as nodiﬁ.ed by the reviewing authority.

Oe Aa to _u_gg__g_@ Youngs . ,
: 'mia accused admitted receiving one carbon of cigarettea
from Fesler who told him he had gotten them from a military policeman in
the railway yards and further stated that on several ococasions, he receind
packages of cigarettes fromfdifferent men that came in the mess hall"
where he worked as & cooks .He was also aware that various men of the

battalion were engaged in theft of food stuffs from the trains (Pros.Ex.B). .

Accused was not charged with the wrongful disposition of these cigarettes.
and the only question is whether his receipt of them sufficiently identi-
fies him as one of the conspirators to justify the finding of guilty of
the conspiracy alleged in Specification 1 (Young)s It is the opinion of
the Board of Review that it does not. While there is same basis for -
inference that accused was aware that the relatively trivial amownt of
cigarettes he received was probably pllfered from the trains, there is
nothing qn which to base the conclusion that he had any connection with
the theft' or the thieves, nar 1s there anything to indicate that he .
solicited the cigarettes in advance or in any way conspired or induced
their diversion or that of any dther property from the legitimate channels
.of supply. At most, therefore, he was guilty of knowingly receiving stolen
; goods and should not have been convicted of conspiracye )

' Accused was also charged with and convicted of the wrongful -
" Qisposition of pork luncheon meat and Viennd sausage (Specification 3
(Young))e Vhile he admits participation with Fesler in this transaction
(Pros.Ex.B), he cbtained the property from Fesler whose statement shows
that it was staolen from the company mess (Ex,D). For the reasons given

above in connection with Fesler's participation in.the matter, the evidence -

of this theft is insufficient to justify the findings of guilty of con= -
spiracy (Specification 1 (Young)), ful disposition either under
Article of War 96 (Specification 3 (Io )) or under any other Articls of
War, : - ’ : o
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" ke The chl.rgo shoats ehow the respective ages of acoused &x follon:
Busby~-32. years and six montha; Anthes-—38 years and ten nonthsj Ioun‘h :
2k yoars and nine months; Fosler——29 yoars and three manths, Busby was
inducted 27 Novembsr 1943 at Lubbock, Texas; Anthes, 6 Decesber 1943 at
Cleveland, Uhio; Young, 22 Yovember 1543 at Sacramente, California; and '’
. Fesler, 8 June 191.2 at Columbus, Chio, ko prior service is aho-n for oy
of accused, . . ' '

5. The cowrt wmae lcg:l];r constituted and had Jurisdicum of the .
perscns and offenses.  For the reasons stated, ths Board of Review i3 of
the opinicn that the record of trial is™legally insufficient to swpport .
the findings of guilty and the sentonce &8s to accused Young; long; :
ingufficient to support the findings of gullty of Specifications 3, 6
and 7 as to ascused Fesler, b\rh*legany sufficient to support the
santence as to such accused; “legally insufficient to support the findings
of gullty of Specification 3 a&s to accused Lnthea , But legally sufficient
to support the sentence as to such accused) and legally sufficient to support
the findings of guilty and the sentencs as to accused Busby,

L D7 D susge savoeate

' Judge Advocate.

]
Judge Advocate
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War Department ’ Branch Ofﬁce, The Judge Advocate General with the -
European Theater T § : TO: Commanding
General, United States Forces, Europea.n Theater, APO 887, U, S, Ay

.

- ls Herewith trananitted for your action under Article of War .
'50% as amended by the Act of 20 August 1937 (50 Stat.724; 10 USC 1522
and as further amended by the Act of 1 August 1942 (56 Stat.732; 10
USC 1522), is the record of trial in the case of Private CLIFTON C.
YOUNG (391.201..1;5), Héadquarters and andquartera Company, 716th Railway.
Operating Battalion,

2o I concur in the Opinion of the Board of Review and for the .
reasons stated therein, recommend that the findings of gullty and the’
_sentence be vacated, and that all rights, privileges and property of
which he has been deprived by virtue of said ﬁ.ndings and sentence
80 vacatod be restored,

3. Inclosed is a form of action designed to ca.rry into effect
the recommendation hereinbefore made, Also inclosed is a draft GCMO ' .
for use in promlgating the proposed action. "Please return the record
of trial nth required cOpies of GCMD.

/?/////w»/’

- E C. McNEIL,
S ' : \Brhgadier General, United States Aray, ——
»' 7" Assistant Judge Advocate Genara.l. N

A
;

w2y
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T
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( As to accused YOUNG, findinga and sentence vacateds GCllO 453, USFET, 19 Sept 1945),
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‘Branch OffI?:e of The Judge Advocate General

, wlth the
: European Theater '
APO 887
BOARD GF. REVIEW NO 3 7 SEP 1945
CM ETC 131'74
UNITED STATES 3 2ND INFANTRY DIVISION
V. " ) Trial by GCM, convened
o o ) at Pilsen, CZQOhOSlQVﬂki&rM_
Private HAROLD F . DRUCE ) "1 June 1945, Sentence:
(38567404), Company I, } Dishonorable discharge, .
38th Infantry ) total forfeitures and con-
S ) finement at hard labor for
) life. Eastern Branch, .
') United States Disciplinary
) Barracks, Greenhaven, New
) York.

HOLDING by BOARD OF REVIEW NO, 3
-SLEEPER,‘SHERMAN and DEWEY, Judge Advocates

.

. 1. The record of trilal in the case of" the soldier
»named sbove has been examined by the Board of Review, "

, 2. Accused was tried upon the following cbarges
and specifications'

CHARGE' Violﬁtion of the 58th Article of Ware.

Specification° In that Private (then Staff
Sergeant) Harold F. Druce, Company I,
38th Infantry, did, at Vielsalm, Belglum,
on or about 16 November 1944, desert the
service of the United States, and did
remain absent in desertion until he volun-
~tarily returned to military control at
Paris, France, on or about 14 December
1944, _ A

o 1‘—
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'ADDITICNAL CHARGE I: Violation of the 58th
Article of War, -
Spealfication. 1In that # 4 4 did, at Munster-
eifel, Germsny, on or about 9 Mardh 1945,
desert the service of the United States and ’
d1d remain absent iIn desertion until he was
" apprehended by military police at Liege,
Belgium, on or about 26 March, 1945, -

ADDITIONAL CHARGE II: Violatlion of the 69th
Article of War, ¢

Specification, In that # % % having be placed
: _ In confinement at 24 Infantry Division . .
o Stockade on or about 15 February, 1945, 4ij,
- at MNunsterelfel, Germany, on or about -
9 March, 1945, escape from sald confinement
before he was set at llberty by proper -
authority.

He pleaded not gullty and, all of the members of the court
present at the time the vote was taken concurring, he was
found guilty of all charges and specifications. Evidence
was introduced of one previous convictlon by summary
court for absence without leave for three days in violation
of Article of War 61. 'All of the members of the court .
present at the tlme the:vote was taken concurring, he was:
sentenced to be dlshonorably discharged the service, to
forfelt all pay and allowances due or to become due, and .
to be confined at hard labor, -at such place as the review-
Ing authorlty may direct, for -the term of hls natural life,
The reviewing authority approved the sentence, designated

_ the Eastern Branch, Unlted States Disclplinary Barracks,
Greenhaven, New York as the place of confinement, and
forwarded the. record of trlal for action pursuant to
Artlcle of War 50% kS _

K- The evidence for the prosecution was as fOllOWS‘
' a. Original Charge ‘and Specification. Accuseds
was a staeff sergeant on 14 November 1944 in Company I, 38th
Infantry. :Its location at that time 'was not shown. fle
was one of a party of ten men who went on that date to
Vielsalm, Belglum, on a two dey pass, When the group ,
returned to thelr organizagtlion on 16 November accused was .
not present. He was not authorized to be absent beyond
'16 November (R9-10). At that time hls company was in a - -
defensive position in plll boxes in the vicinity of Prum
and "Although the situation was static, there 'was contin-
uous artillery and mortar fire and numerous patrols inltlated -

"
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by both the Germans and ourselvea. The casualties were
. light, but regular" (R14). Accused voluntarlly returned
to military control at Paris, France, on 14 December 1944
(R8 Pros .Ex."No.l" ). -

b. Additional Charges I and II and specifications
thereunder. -On 9 March 1945 accused was in confinement at
the 2nd Infantry Division Stockade in Munstereifel, Germany
(R16,21). _About noon his sbsence was discovered. A roll
call and search of the stockade area falled to reveal his
presence. He had not been released from confinement and
was not authorized to be absent (R17,19). He was apprehended
by milltary authorities at Liege, Belgium on 26 March 1945 .
(R8; Pros .Ex."No.1")., .

4, After being advised of his rights, accused elscted
to remain silent (R22). No evlidence was introduced in his
behalf. , -

5+ ae. Under the orlginal Charge and Specificatlon,
1t was shown that accused absented himgelf while away
from his organization, which he left properly at a place
not disclosed 14 ‘November 1944 on a two day pass. On or
about 16 November when he was required to return to duty,
hls company occupled a defenslive position of a hazerdous
nature in Germany. There was no evldence that accused
was aware of this fact at the time his unauthorized absence
commenced. There 1s therefore no evidence to_support a
finding that he absented himself with intent to avoid
hazardous duty. The questlion presented 1s whether this
- ahsence without propser leave from Vielsalm, Belglum, on
16 November 1944 terminated by a voluntary return to
military control at Paris 28 days later was such a pro-
longed absence as would justify the court "in 1nferrin§
from that alone an intent to remain permanently absent
(MCM, 1928, par.130a, p.l43). In CM ETO 1629, O'Donnell
in which accused was charged with Jdesertion and the evidence :
‘disclosed that hls absence without leave extended for -37 :
days and was termlnated by his voluntary surrender to
military'control, the court found him gullty as charged.
The Board of Review in holding the record legally suffi-
clent, stated as followa' e

"When there was submitted competent proof

of a subatantial nature that accused was
absent without leave for 37 days from

- his organlzation in England under exlst-

ing conditions, the burden was cast upon

him to go forward with the proof -~ the-
tburden of explanatlon! - and to siow

that, during the perlod of his unauthorized

ué’
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absence he intended to return to the
~service (CM ETO 1317, Bentle CM ETO
527, Astrella). Although he took the
stand under oath snd was not only gilven
every opportunity to explaln hla absence
without leave, but was also repeatedly
interrogated with reference thereto, he
. pointedly refused to offer eny explana-~
“tilon whatsocever, save only that he
mlissed hls train on hils asttempted return
to his station after the explration of.
hias pass. Such fact alone i1s wholly in-
adequate to defeat the inference of
Intent not to return, a reasongble and
- Just- Inference to be drgwn from the -
prosecution's evidence. The l1lssue a3
to whether the accused was gullty of
desertion In remaining sbsent without
leave under the clrcumstances was one of
fact to be declded by the court ‘upon all
: of the evidence 1n the case"

In CM ETO 1667, S 1cocch1 accused, statloned 'in Northern
Ireland, falled Eoz'efurn from a nine’ day furlough, which
authorized‘him to visit "some point .in England, Scotland
or Wales", He remsined absent for 22 days when he was
apprehended by a sergeant of the Criminal Investigation
-Division, in a room with a woman in London. He was in
uniform, correctly identified himself and admitted he was
sbsent without leave., At the trisl, accused .elected to
remgin silent, The court found him.gullty as charged.,
"‘The Board of Review held the record legelly sufflcient to
support only so much of the findings of gullty as involved
~conviction of thé accused of absence without leave in viola- -
”~t10n of Article of War 61. _
AN : .
In the Instant case, there was no evlidence showing
where accused's orgsnization was located when he left on
pass with other enlisted men and none indicating that at
that tlme there was any hazardous duty to be anticlpated..
In accordance with the Spicocchl case, supra, and the .
authorities therein cited, the Board of Review is of the
'opinion that accused's unauthorized absence under the
circumstances shown, terminated in 28 days by his voluntary
surrender in Parls, was not such a prolonged absence as to
justify the court in inferring from that alone en intent
to remain permanently absent. In this instance, there
wad no evidence tending to shos a motive for desertion.or
tending to show that prlor to going ebsent without leave
accused stated that he was golng to desert, ,or sufficient
evidence from which the court could reasonagbly infer that

1
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he intended not to return to the military service. The
facts are entirely consistent with innocence of desertion '
and there is no material evidence to sustaln a finding

of gullty of desertion, but sufficlent only, in the
opinion of the Board of Review, to support a finding of
gullty of the lesser Included offense of absence without
leave in violation of Article of War 61.

b. As to Additional Cherge II and Specification,
although the evidence 414 not dlsclose clearly what
restraint was included within the confinement described as
"the stockade", it was apparent that at the time he freed
himself from such restraint "the stockade™ was patrolled by
guards (R18). Even 1f accused mey have effected hisa
escape by stealth rather then by force hls offense was
none the lesa an escape from conflnement wlthin the meaning
of Article of War 69 and the evlidence supports the court's
findings of guilty (NCM, 1928, par.l39a, p.,153; CM ETO 3153,
Van Breemen). .

c. Regarding Additlonal Charge I end Specificatlion,
‘the evldence of accused's escape from conflnement in lMunster-
elifel, Germany, and his apprehension by military suthoritles
In Lliege, Belgium, 17 days later on 26 March 1945 was
suf ficlent under the circumstances to support the court's
findings of gullty (ClM ZTO 7379, Xalser; CNM ETO 9333, Odom) .

6., The charge sheet shows that accused 1s 21 years
of age and that he was inducted 19 November 1943 at Oklahoma
City, Oklahoma to serve. for the duration of war plus six
months« He had no prlor service. .

7. The court was legally constltuted and had jurls-
diction of the person and offenses. No errors injuriously '’
affecting the substantial rights of accused were commltted
during the trial. The Board of Review 1s of the oplnion
.that the record of trial is legda 1y sufficlent to support
the findings of gullty and the sentence,

8. The penalty for desertion In time of war ls death
or such other punlshment as a court-martlial may direct
(AW 58). The designation of the Eastern Branch, United
States Disclplinary Barracks, Greenhaven, New York, as the
place of confinement 1s proper (AW 42; Cir.,210, WD, 14 Sept.
1943, sec.VI, as amended).

Judge Advocate
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Branch Office of The Judge Advoca.te General
with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO, 2
CM ETO 13178

UNITED STATES NINTH UNITED STATES ARMY
¥ Trial by GCM, cenvened at Rheydt,
Germany, 9 April 1945, Sentence
Privates First Class CHARLES as to eachs Dishonorable discharge,
W, O'NEIL (32932436) and ; total forfeitures and confinement
GECRGE B. TWEEDY (32924210), at hard labor for 1life, United
and Privates WILLIAM E, EWING - States Penltentiary, Lewisburg,
(35167783), RUFUS N. CASEY - Pennsylvania,
(33725452) end MACK SHFLVIN . '
(34151233), a1l of Company C,
18Lth Engineer Combat Battalion,. ) .

mLDING by BOARD COF REVIEW NO, 2 -
VAN BENSCHOTEN, HILL and JULIAN, Judge ddvocates

. l, The record of trial in the case of the soldiers named above has

. been examined by the Board of Review and the Board submite this, its holde
"ing, to the Assistant Judge Advocate Gemeral in charge of the Branch .
"Office of The Judge Advocate General with the Em'Opean Theater cf Operations,

2. Accused were tried upon the following cha_rges and apecifications:
’ O'NEIL
. CHARGE: Violation of the 924 Artiglo of Ware

: Speciflcatlon: In that Private First Class Charles W,
O'Neil, 184th Engineer Conbat Battalion, did, at
or near Krefeld-Forstwasld, Germanmy, on or t.bout
11 March 1945, fercibly and feloniously, against
her will, have carnsl knowledge of Frau Gertrude
Peterﬂ.

13118
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CHARGE: Violation of the 92d Article of MWar,

Specification: In that Private Willism E, Ewing,
184th Engineer, Combat Battalion, did, at
or near Krefeld-Forstwald, Germany, on or about
11 March 1945, forcibly and felonlously, against
her will, have carnal knowledge of Frau Marla
Tillmanns o

. CASEY
CHARGE: Vielatlon of the 92d Article of War,

Specifications In that Private Rufus N, Casey, 184ith-
Engineer Combat Batialion, did, at or hear Krefeld- -
Forstwald, Germany, or or about 11 March 1945, '
foreibly and feloniously, against her will, have
carnal lmowledge of Frau Gertrude Peters,

CHSRGE: Violation of the 92d Article of War,

Specifications In that Private First Class George B,
Tweedy, 184th Engineer Combat Battaliom, did, at
or near Krefeld-Forstwald, Germany, en or about
11 March 1945, foreibly end feloniously, against
her will, have earnal knowledge of Frau Meria .
Tillmnnl. . .

SHILVIN .
CHARGE: Violat:lon of the 924 Lrticle of War.

- Specification: In that Private Mack Shelvin, 184th

‘ Engineer Combat Battalion, did, at or near

) Krefeld-Forstwald, Germany, on or about 11 March
1945, forcibly and felomiously, sgainst her will,
have carnal knowledge of Frau Gertruds Psters,

Bach sccused pleaded not guilty and, all of the members of the court
present when the vots was taken concurring, each was found gullty of

his respective Charge and Specification, Evidence of previeua con-
victions was imtreduced as follows:3cof accused O'Keil, one by special -
c¢ourt-martial for seven days' shsence without leave and two by summary.
comrt for one day each; one of accused Cssey by summary court for -
absence without leave for twe days; two of accused Shevlinm by summary

. o 13178
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court for seven and three days absence without leave, all in vio-

lation of Article of War 61, No evidence was Ilntroduced of previous
convictions of elther accused Ewing or Twesdy. All the mesmbers of the
court present when the vote was tsken concurring, each accused was
sentenced to be hanged by the neck until dead. The reviewing authority,
the Commanding General, Ninth United States Army, approved each sentence
but recommended that each sentence be commuted to dishonorable discharge,
forfeiture of all pay and allowances due or to become due him, and cone
finement at hard lsbor for the term of his natursl 1ife, and forwarded
the record of trial for scticn wndér the provisions of Article of War
/8« The confirming guthority, the Ccmmanding General, European Theatsr
of Operations, confirmed each of the sentences but, owing to special
circunstances in each case and the recommendation for ¢lemency by ths
convening authority, cemmmrted each sentence to dishonorable discharge
from the service,-forfelture of all pay and allowances due or to becoms
due,and confinement at hard lebor for the term of each of their matural
lives, deslgnated the United States Penitentiary, Lewisburg, Pennsylvania,
a8 the place of confinement, and wlthheld the order directing the axgw
cution of the sentences pursuant to Article of War 504, -

3'.‘ In brief the preaecution'l evidence iss

 Frau Mar e Balz of Krefeld-Forstwald, Germany, identified
all five accused &Il;) and then later limited this identificatiom to
Shelvin, Tweedy and Casey (12)s She testified that three of them, she
wag not sure which onea, cams to her house about 2:00 oclock on the
afternoon of 11 March (1945) and asked the way to St. Tonis (R10,12),

At that time her two daughters, Maria, 18 years old, and Gertrude, 24 ,
years old, and a Frenchman were there. Gertrude was.the taller daughter.
dccused remalned about five minutes and lefty All of them came to the
house about 7330 that evening (R11l), and "sort of invited themselves in",
Inside they split up, two went into her bedroom, one was sitting in the
living room, one by ths door snd ons was holding them in the living

room with his pistol (R12), Two soldiers sat on a bench with ths older .
daughter, cns holding a pistol to her chest and then pushed her along against
her will into the bedroom, The other dsughter was holding onto her mother
‘and was afraid, but cne soldier hit her over the head with a club and

pushed her'also into the bedroom.. When the mother looked Into the bed=

room, a soldier polnted a pistol at her and she thought he was going to

" kill her, The mother then left and went to a neighbor but found them”

in bed and she then heard the soldiers legving (ma; She testified

that the daumghters were cryizg (R14) very hard (R16) when they wert to

the bedroom and when she retwrmed from the neighbora, told her they had )
had sexual intercowrse, Thsy were in a nervous and distressed conditiom .
(R14)e There were four soldiers in the bedroom with the two girls and
afterwards the fifth went in and that i1s when she went to the noighbor'a.

. Thay were at the house about an hour (RU»). ]

. 13173
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, The Frenchman who was at the house in the afiernoon when the
‘soldiers came was a liberated war prisoner and had gone home at the
time of the trial (R13-14)e _ Co

o Gertrude Peters, the older and taller daughter (R18), identified
accused Casey and Ewing as two of the three socldlers who were at their
house at 3:00 o'elock the afternoon of 11 March 1945 and told a story *
similar to that of her mother (R19), The same two and three others rew
turned at night, She identified the five accused positively, Tweedy
first approached her and she refused him and & second soldier, 0fNeil,
came up and when she *refused myself further and further, the soldler
loaded his pistol", end they both held her (R20-21) by the wrists, (R22)
and forced her to the bedroome She sald, "No® and started crying and
then O'Neil end Casey tossed her on the bed (R20,21), took her pants - -
off "and I was still refusing them but I could not % * # they raped me",
O'Neil first got on tep of her (R22) and she "was trying to oppose him
but I could not® snd his penis entered her female orgsn agzainst her cen-
sent, When hs got through, he held her until Casey came on her and
without her consent completed intercourse with her, his' pemis entering -
her female organ (R23), When he finished she got wp but the second ene
steyed gnd Shelvin came 1in, also completing intercourse with her without
her consent; his penis entering her female organ, They then discovered
that her mother was gone.' Her sister Maria was brought into the same
bedroom (R24) on the same bed and {weedy was first on top of her while
the two girls lay beslds each other, The other seoldlier who got on

Maria thten was Ewing (R25), Maria was crying while on the bed beside
here There was no light in the bedrcom but the soldiers had flashe -
lights, They wers in the bedroom sbout 20 mimutes (R27,31), She further
?eat:;.fied that she had not had her "periodic sicknesa" since 2 February
“{R32)e " ' : I

 Marls Tillmans testified that she kmew the five accused (R32}
and had first seen them in her parents' home. She identified Ewing
and Casey as two of the three soldiers who were at the house on the
afternoon of 11 March 1945 and who returned with O'Neil, Tweedy and
Shelvin that night, Her story was similar to that of her mother and
sister. She testified O'Neil pointed the pistol at her sister end
forced® her sister into the bedroom., Ewing and Casey then hit her
with a wooden Club (R33-34) over the head (R39) and "forced® her into
the bedroom despite her protests and crying (R33-35)e They "tossed®
.her ontc the game bed with her sister whom she could see they wers
holding and having intercourse with, She testified O'Neil was the
f£irst having intercourse with her sister (R36540), but it was dark and
she could not identify the other two although she knows there were
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three, Her sister "was opposing them and cried very loud", They

put her on the bed against her will and Ewing "forced" her legs

apart and had sexual intercourse with her, his penis entering her
female organs, When he finished, he held her and Tweedy had interw
course with her, she "could not help myself® and "didn't want it®
(R36-37), He had his penis inside her sexual organ but did not complete
the act when they discovered her mother had left. She testified she

" was in the room sbout 45 minutes and that the flashlight was the only
1light (R37-39),

First Lieutenant Peter J, O'Neil, 5th Armored Division,

Military Police Platoon, identified all accused, testified that he
investigated the alleged rape and on the 17, 18 March took signed
statements from each of accused after they had been first fully adviesed
of their rights, The statements were admitted in evidence as against -
only the maker of each (R41«42)s O'Neil in his statement (Pros Ex,1)
stated that on Sunday, 11 March 1945, after evening chow, Casey, &
"~ truck driver, asked 1f he wanted to go with him end Ewing, Casey knew
whera there were two "good looking chicks and some cognac® and if he
wanted to go, to get on the truck which was parked outside, Two other
~men, Shelvin and Tweedy, rode with him in the back of the truck, which
was a "2% ton 6x6" named Dorothy. It was driven by Casey, Ewing riding
in front with him, The truck was parked off the road and just beyond
the house they entered, -All five were armed with M-l rifles except
OtNell who had a .45 automatic plstol, Cesey earried also, in his :
rear pents® pocket, a foot long wooden handled whip with leather thongs
also 8 foot longe, They knocked on the door and entered when it was -
. opened, There were two girls 18 or 19 years old, an old lady 42 or 43 -
"years old, a amsll boy 1l or 12 years old and a Frenchman about 40,
~ Casey and Shelvin drank a little cognac the man produced, Tweedy them

_ asked the taller of the two girls to "gig zip" and she refused. Ewing
. - was in a corner asking the smeller girl for the same thing end she also
- refused and went to her mother, Casey tried pullimg on the taller girl
and hit her on the shoulder with his whip and when she still resisted,
O'Neil walked over to her and loaded his pistol in fromt of her, took
her arm and when she wouldn't come, again loaded his pistol,. He then
took hold of her and got her inte the bedroom, Casey following with
the flashlight as there was no other light, He t6ld her to lay back on
the bed and pulled up her dress and touched her pents, motioning for -
her to také them off, which she did, He placed liis belt and pistol on
a chair nesr the bed, wnbuttoned his pants and had intercourse with
her, not having a rubber, PEwing got the smaller girl into the room and
- on the bed opposite to them, Casey was telling him and Ewing to hurry,
~ He finished and Casey was on the tallér girl before he (0fNeil) left
the roome Tweedy went into the room a few mimutes after 0'Keil left :
. and sbout five. mimuites later Shelvin went in, Shortly after that a door
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slammed and O!'Neil noticed that the mother was gone, He yanked

his gun out and ran into the kitchen where he could hear her hammer-
ing dnd héllering next door., Hs retwrned and "told the boys to hurry
up" and Casey also tried to hurry them while O'Neil "stayed with the
old guy who seemed to be French and still had w gun out¥, 'l'hey then
a.ll left, hm'ried.ly by the truck,

Ewing's statement (Proa.Ex.Z* M2-43), Casey's gtatement
(Pros.ExoB, R.3-44), Tweedy'e statement (Pros Exl; Ri4~45) and
Shelvinfs statement (Proa.Ex.5, R45-47) were likewise admitted in evi-
dence and read to 'l:he courte ,- .

Ewingts statement wag about the same as O'Eeil's., He stated -
"The pecple were scared vhen we entered Charles O'Neil stood in the
doorway with his pistol out to see that no one left or entered the -
roon®, He told of "£inally" getting the smaller girl inte the bedroom
where he "layed her down ox the bed"™ and had intercourse with her,
hurriedly leaving when O'Neil said "Mamma was gone", He left his gun
belt behind and next morning Casey and another socldier returned to .
the house for it but reported it not there (Pros.Ex.z). o :
L J
~ Casey'a story was similar to O'Neil's. He told of strildmg
the taller of the two girls with a whip when she refused te "sig zigh
and ‘of O'Neil cocking his gun twice to help persuade her and of his
finally grabbing her and pulling her off the chair while she was cdlle
ing to her mother who was afraild of doing anything "on sccount of the
guns®, He got on the larger girl when OfNeil got off, Ewing being on the
. emaller girl along sids, Shelvin followed Casey and Tweedy was waiting
‘for Ewing to finieh, Shortly they all left in histruck, Ewing had:
left his belt behind but Casey did not want to go back, but finally
went back within a dblock of the place to show another aoldier whero
to go for the belt but he failed to find it (Proe.Rx.B).

)- : Tweedy told a simjlar story (Prox.Ex.4) as did Shelvin (Proa.
' Rx.5 L2 :

- 4. The righta of accused as witnesses were explained to ‘them :
: and Ewing, Shelvin and Casey t.estified under oath. OfKeil and Tweedy
. remained ailent (R69). o A , - :

Ering, Shelvin and Caaey told much the same story as In thelr
written statemerits except to deny the use of any force or thredte, They -
admitted being armed (R49-50,54,56,58,60,64)s Ewing seid it was about.
dark when they went back in the even.ing. The taller girl went into the

~ _room; He followed hers The smaller one removed her pants, lay on the
" bed and completed the act of intercourse without any force, He did not

-
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‘see 0'Neil wave his pistol or intimidate the people (R50-51), Shelvias
sald -O'Neil loaded and cocked his pistol, and that Casey hit the amller
girl with a whip (R58). 411 of the three testifying denied the use of .
force and insisted that 'the girls were willing and did not object to
their attentions, They admitted the girls called "mazma® while go

into the bedroom but insisted the mother modded her head yes (m.9-61§§ |
_ Mrs, Bals on being recalled, denied nodding her head affirmatively whem : -
accused were attempting to get her daughtera into the bed.roon, indicating ,'
that such act was all right (1169). N ‘

5. ¥Repe is the unlavd‘ul carnal howledge of a
C woman by force and without her conaent' '
((I0Y, 1928, parels8, pel65)s. - . -

o 'A11 of accused admitted the acts of mtercom'se. While all

were armed and in their statements variously admitted that the peopls
were scared, that a pilstol was cocked in front of one of the girls and -
that both were pulled and "persuaded® to go inte the bedroom, the three
accused who testified denied that any force and coercion was used and ine’
glsted that the acts done were with consent of the mother and not only
this comsent but with the consent and active cooperstion of both the
girls, The only questlons are that of consent and whether the requisite
force was 'shown. The court had the opportunity to observe the witnesses
and the duty to pass upon their credibility, They were not convineced -
by defendants! various conflicting storles and preferred to believe the
prosecuting witnesses whose stories are more plausible and consiatent
with admitted physical facts, There is very substantial evidence im
support of all the essential elements of the offenses charged and im

such cases ths findings of guilty by the court will not be disturbed

(CM ETO 503, Richmond; CM ETO 11971, Cox et al)e

6o " The charge sheets show that O'Neil is 20 years, two months of
age and without prior service was inducted 19 May 1945 at Fort Niagara,
New York; that Ewing is 26 years, two months of age and without prior .

. service was inducted 29 September 1941 at Fort Benjamim Harrison, Indiana;
that Casey is 35 years, eight months of age and without prior service was
induoted 21 May 1943 at Fort George G. Meade, Maryland; that Tweedy is

2/, years, three months of age and without prior service wes inducted 26
‘Mey ‘1943 at Fort Dix, New Jersey; and that Shelvin is 22 years, tem months
of age and without prier service was inducted 20 Septerber 1941 at Camp
Shelby, M.aa:lsaippi. ‘

7. The court was lega.lly constituted and had jurisdiction of the
persona and offenses.  No errors injuricusly affecting the substantial
rights of any of the accused were committed during the trial, The
Board of Review 18 of the opinion that the record of trial is legally
, sufficlent to support the findings of gullty and the: aentenco of each’

accnsed.
@NRDENTIAL - s
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8« The penalty for rape is death or life ilpriaonnent -a8 the -
courtsmartial mey direct (AW 92). Confimement in a pemitentiary is
authorized upon comviction of rape by Article of War 42 and sections
278 and 330, Pederal Criminal Code (18 USCA 457,567). Designation
of the United States Penitentiery, Lewlisburg, Pennaylvania as the
place of confinement is proper (AW 42, Cir.229, s 8 Jnne 191.4, ‘
soc.II, parl.lh(l. 32). - ,

W Judge Advoca‘be

» » Judge ldvocate E
(ON IEAVE) " Juige Adv'ocatev
o 13178
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1st Ind.

“War Department, Branch Office of The Judﬁe Advocate General with
the European Theater of Operations. 13 JUL 1945 TO: Command-
ing General, United States Forces, European Theater, APO 887, U. S.

Armoy. . v . -

l. In the case of Privates First Class CHARIBES W. O'NEIL
(32932436) and GEORGE B. TWEEDY (32924210), and Privates WILLIAM
E. BHING (35167783), RUFUS N. CASEY (33726452) and MACK SHELVIN
(31151233), all of Company C, 184th Engineer Combat Battalion,
attention is invited to the foregoing holding by the Board of
Review that the record of trial is legally sufficient to support
the findings of guilty and the semtences as commuted as to each
accused, which holding is hereby approved. Under the provisions
of Article of War 503, you now have authority to order exscution .
of the sentences. ‘ e

2. VWhen copies of the published order are forwarded to -
this office, they should be accompanied by the foregoing holding -
‘and this indorsement. The file number of the record in this office"
is CM ETO 13178. For convenience of reference, please place that °
nutber. in brackets .at the end of the order: (CM ETO 13178). -

S Sy by
: E. C. MeNEIL,

| Brigadier Geperal, United States Amy,
~.Agsistant Judge Advocate General, -

accused CASEY, sentence as commited ordered executed, GCIMO 277, ETO, 20 July 45).
accused O'Niil, sentence as commuted ordered executede GCMO 278, ETO 20 July 45).
sccuged TWEEDY, sentence as commuted ordered executed. GCMO 279, ETO, 20 Julyi5).
acoused ENING, sentence ‘as commited ordered executed. GCMO 280, ETO, D July 45). -
sccused SHELVIN, sentence as commited ordered executed, GCMO 281, ETO, 20 Mly 45).
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Branch Office of The Judge Advocate General

with the
European Theater
APO 887
BOARD OF REVIEW NO. 1 ) 20 SEP 1945
CM ETQ 13199
UNITED STATES g 9OTH INFANTRY DIVISION |
Ve ) Trial by GCM convened at Nabburg,
; Germany, 31 May 1945. Sentence:
Private MATTHEY J. GOLEJ . Dishonorable discharge (suspended), -
(42106505), Company I, . ) total forfeitures and confinement
‘358th Infantry ) at hard labor for 7 years. Delta
) Disciplinary Training Center, les
)  lilles, Bouche du Rhone, France,

HOIDING by BOARD CF REVIEN NO. .
BURRON STEVENS and CARROLL, Judge Advocates

S 1. 'Ihe record of trial in the case of the sq@ldier named above
thas been examined in the Branch Office of The Judge Advocate General
with the European Theater and- there found legally insufficient to '
support the findings and the sentence. The record of trial has now
been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of
sald Branch Office. , A J

2. Accused was tried upon the following Charge and Specifica—
tion: -+ : ) ’ ‘

CHARGE: Violation of the 6lst Article of Var.
Specification: In that Private Matthew J. Golej,

. Company I, 358th-Infantry, did, without .

proper leave, absent himself from his organization
at Lascheid, Belglum, from about 27 Janua.ry

He pleaded not guilty to a.nd was found guilty of the Charge and
Specification. No evidence of previocus convictions was introduced.
He was. sentenced to be dishonorably discharged the service, to for- .
feit all pay and allowances due or to become due, and to be confined
at hard labor, at such place as the reviewing authority may direct,
for seven years.. The reviewing authority approved the se,r;tem:i o
RECTI‘_"]:_T:D . ~J 1 9
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“and ordered it execubted but suspended the execution of that
portion thereof adjudging dishonorable discharge until the
soldier's release from confinement, and designated the Delta
Disciplinary Training Center, ILes ¥illes, Bouche du Rhone, T

- France, as the place of confinement. The proceedings were '
published in General Court-ifartial Orders No. 54, Headquarters
90th Infantry Division, APO 90, U, S. Army, 11 June 1945,

.. 3. The initial .absence without leave rests ’upon the
following entry in the company morning report, introduced in
evidence by duly authenticated abstract copy thereof:

. \ ’ .

"L May 1945

% * *
' CORRECTION (14 Apr 4L5) :
Golej, Matthew J 42106505 " Pvt
Dy to AWCL 0830 14 Feb 45-

_ SHOULD BE
Golej, Matthew J ~ 42106505 Pvt -
‘ Dy to 'AWOL 0800 27 Jan 45 (Present status ~
Duty, as reported on M/R dtd 22 Apr 45)

/s/ Raymond C. Lausten" (R9,Pros.Ex.A).

A private first class of the company testified that accused was .’
present therein on 26 January 1945 at the time of a move fram -
Bastogne to Wilwerdange, Belgium; but absent 27 January, and that
he did not see him again until 22 April. The squad leader did

. not search for accused on 27 January because he received a report

that he had gone to the aid station (R7-9,11-12). The prosecutigqn’

- M"stipulated" that accused returned to m:.htary control on 5 April
1945 (R.lz) |

14.. Ai‘ter the defense counsel stated that accused's rights
a3 a witness were fully explained to him, he elected to remain
silent and no evidence was int.roduced in his behalf (R12).

. 5. The defense counsel objected to the introduction of
‘the extract copy of the morning report on the grounds that it
vwas not of a current entry, not identified, and not corroborated -
by other evidence. The latter two objections are untenable by
the clear provisions of the Manual of Courts-Martial (MCM, 1928,
par.ll6éa, p.119, par.117a, p.121). Concerning the first objection
on contemporaneousness of entry with event, and concerning the
further possible objection that the entry was made after charges
were preferred, it has already been held by the Board of Review
sitting in the European Theater, following the opinicn of The
Judge Advocate General (SPJGN 1945/3492, 29 XMarch 1945, IV Bull.
JAG 86) that nelther objection is warranted (Cl ETO 9843, McClain;
Cii ETO 12951 Quintus). The reason is that the entries gam

el bl Lakesd ~ ’ OQ
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édmissibility because of the official duty of a responsible officer
to record the true facts, and no useful purpose would be served
by repeating detailed analysis here,

Nor need we question their prima facie correctness because
many officers and men in the company were at the time thereof -
casualties or transferred, nor engage in inferences that the person
making the entry (presumably the company commander or other
officer authorized under exlstlng regulations) gleaned his know-
ledge only from witnesses who were before the court. If such
were done, the purpose of the morning report as prima facie : .
evidence would be defeated. The law presumes that the person
making the report performed his bounden duty, and knew and
recorded the facts from knowledge gained at the time of the
event recorded, or gained from responsible and official sources
thereafter. It is important to the Army and to the prompt and
fair administration of justice therein that the rules as to
the admissibility of morning reports be not\hedged about by

' artificial and sterile rules of form, too strict for the persons

who. operate the courts to administer and disconnected with any
invasion of the rights of the accused. They constitute a con-,
venient and practical method of making proof of the exceedingly
simple fact of absence without leave, and the mode has many
analogies in the civil courts. Since this entry does not appear
to be obviously "not based on personal knowledge", it was pre-

- sumptively correct (MCM, 1928, par.117a, p.121; Cli ETO 5234,

Stubinski; CM ETO 12151, Osborne). 1If the person making the entry
had not such knowledge, it was the plain duty of the defense to
call him to the stand if available; or to face the ultimate fact !
of justice both to the prosecution and the accused in the case,
that if accused was regularly present in any Army unit during

- the period alleged; he could defeat the proof by the testimony of

any one person from such unit. The means to secure such testimony,
if ‘existent, are available upon demand (AW 22; MCH, 1928 par.97,
p.86-89).

6. The trial judge advocate served as investigating officer
in the case before his appointment on the court. His "stipulation™"
that accused returned to military control on 5 April constituted
a Jjudicial admission that unauthorized absence terminated earlier
than other proof showed (MCM, 1928, par.130a, p.li3).

‘7. The charge sheet shows that the accused is 19 years nine
months of age and was inducted 21 July 1944 at Newark, New Jersey.
He had no grior service.

: 8. The court was legally constituted and had jurisdictlon

.- of the person and offense. No errars injuriously affecting the.
.substantial rights of accused were committed during the trial, *

The Board of Rev1ew is of the opinion that the record of trial  “

13159
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is legally sufficient to support the findings of guilty and thg
sentence, / o

* 9, The designation of the Delta Disciplinary Training
Center, les }iilles, Bouche du Rhone, France as the place of
confinement is proper (Ltr., Hgqs. Theater Service Forces »
Buropean Theater, AG 252 GAP-AGO, 20 Aug 1945).

ﬁ/{n.'y zénw Judge Advocate

| ' %‘416(21 Qsm’zmm% Advocate |

121 . gé % 'g géc&é Judge Advocate

re—- D o od
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Brgnch effice of The Judge Advocate General

with the
European Theater
APO ~ 887
Board of Review No. 1 :
‘ 18 AUG 1945
CM ETO 13222
UNITED STATES ) [ORVAXDY BASE SECTION, COMMUNICATIONS
- . ' ) ZONE, EUROPEAN THEATER OF OPERATIONS
v. ) : .
) Trial by GCM, convened at Houen,
Private JAMES E, HOWARD ) Seine-Inferieure, France, 3 April
(36393053), Company D, ) 1945, Sentence: To be hanged by
392nd Engineer General ) the neck unt11 dead.
ﬂeryice Reglment ) :

HOLDING by BOARD OF REVIEW NO, 1
RITER, BURROW and STEVENS, Judge Advocates.

1, The record of trial ipithe case of the soldler named above has’
been examined by the Board of Review and the Board submits this, itis
holding, to the Assistant: Judpe~A)yocate ‘Ganeral in charge of the Branch
0ffice of The Judge Advocate General with the European Theater.~

2. Accused was tried upon the following charges and specifications:'
CHARGE I Violatlon of the 93rd Article of War.

Specification: In that Private James Eugene Heward
» of Company D. Three Hundred Nlnetygéacond ‘Ehgineer
General Service Regiment, did, at Darnetal, France,
on or about 11 January 1945, with intent to commit
murder, commit an assault upon Mr. Robert Alexander
Prudent, of the F}ench Police, by wilfully and
felonlously shooting him with a rifle.

CHARGE II: Violation of the 92nd Article of War.
Specificativnt In that # * » did, at Darnetal, France,

on or about 11 January 1945, with malice aforethought,
wilfully, delgg,rately, feloniously, unlawfully,

CONFIDENTIAL
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and with premeditation kill one Jack Goldsmith.
Criminal Investigation Department, United States
Army, a human being, by shooting him with a rifle,

He pleaded not guilty and, all of the members of the court present

at the time the vote was taken concurring, was found guilty of both
charges and specifications. No evidence of previous convictions was
introduced. 411 of the members of the court present at the time the
vote was taken concurring, he wes sentenced to be hanged by the neck
until dead. The reviewing authority, the Commanding General, Normandy
Base Section, Communications Zone, European Theater of Operationms,
approved the findings and sentencs, and forwarded the record of trial
for acdtion under Article of War 48. The confirming authority, the
Cormanding General, European Theater of Operations, confirmed ths
sentence and wi thheld the order directing the execution thereof
pursuant to Article of War'50%. ' :

{ii The -evidence for the prosecution was substantially as
followst v " :

On 10 January 1945, Company D, 392nd Engineer Regiment,
returned to Darnetal, France, from Charlesville, France, where its
mission had been to guard the Meuse-River during the time of the
December 1944 offensive of the Germans. In the Charlesville area ~
warnings had been issued regarﬁxng the denger of German saboteurs and
" parachutists coming into the area. Accused, who was a member of
Company D, had been on & patrol on that day or the day before, dis-
patched to make a search because of & report that a German soldier
might be in the vicinity (R24).

At about 1430 hours on 11 January, a technical sergeant

of accused's company saw him carrying his M-1 rifle, reminded him
‘that they were cleaning their fifles and turning them'in, and told him

4o clean his and turn it in. He did not ask-accused whether he had
' any sumunition as all the ammpnition had been turned in at Charles<
ville. Accused at that time made no remark that caused the sergeant
to think that he was not exactly normal. He seemed to be good
humored and did not eppear to be upset. (R7,8)., .

About 1700 hours (Rl4), accused came to the Darnetal’ bridge
with a rifle in his hands and spoke to Corporal Cardell Nelson, who had
been posted as guard there (R9). He stated that he was going on guard
there, but Corporal Nelson replied that accused was not going on guard .
.at that post. Accused then said, "If we can get along, we will and if
wo can't, we can't” and "if eny officer comes along tonight, I am going
~ to paint this son of a bitch red.” He also said that he was going to

®ghoot this rifle tonight."™ After this he left “the brldge and iE?t
toward the guardhouse. (218) : .

i
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Staff Sergeant Willie Brinson, the sergeant of the guard,
heard accused:say at the bridge that "he helped build that bridge
and he was going to guard it" and that "i{f any officers came on the
bridge he would set them on fire with his M-1" (R12), '

Medemoiselle Mauricette Laban arrived at the cafe of her aunt
and uncle in Darnetal at about 1730 hours. About three Americans were
in the cafe playing bill}grds (R42). ,Her aunt and uncle were upstairs
with an American pollceuan and a French policeman, She and her grand-
mother were alone in the kitchen, when accused entered carrying a rifle
and a "bandoleer". He opened his rifle, took bullets from "gomething
bleck in his belt," and put them into his rifle. She becams afraid
when she saw him load his rifle, went upstairs, and reported that she
was afraid because there was a negro who hadloaded his rifle, The
police came down, the American policeman and the negro spoke to one _
another, and immediately afterwards the American drew his papers out. -
The Frenchman also took out his papers. At that moment the negro backed .
into the doorway. 8he was afraid and "took off". After she left the
kitchen, she heard about five or six shots. Later she returned to the
cafe and saw the French policeman wounded on the floor of the cafe and
the American dead in the kitchen (R43,44).

A\

Monsieur Robert Qlexander Prudent, a police 1nspector of RHouen,
France, accompanied by Jack Goldsmith of the Criminal Investigation
Division, United States Army, wearing an ‘Americen &rmy uniform (R12),
on 11 January entered the cafe of Monsieur Laban in Darnetal to investi-
gate a report of illicit traffic in merchandise between the cafe and
the Allied troops (R30.) After finding certain groceries in the cafe
and placing in their jeep outside stms gasoline, cigarettes, coffee,
butter, and other groceries, they went ups { When they were coming
down again with Laban and his wife, Mademoisélle Laban came upstairs
and told them about the negro in the kitchen, As they entered the
kitchen, accused stood in the doorway, and held his gun ®on guard” (31).
Goldsmith and accused conversed together, using the word ®jeep" (the
only word understood by the French inapector), during which conversation
accused raised his eyes and became nervous and angry. Goldsmith did -
not become angry (R36). He brought out his papers, which accused looked
at and handed backe. 4Accused held his gun on both of them. Goldsmith
-then asked Prudent for his papers. The Frenchman produced them, but
accused pushed them aside with the barrel of his gun and locked at them .-
over his rifle., Still keeping his gun on Goldsmith, accused returned
them to Goldsmith, who turned to give the papers back to Prudent. The
French inspector reached for the papers and Goldsmith backed away about
four paces. At that moment accused backed up a little and immediately -
began to fire. (R31,33). He fired two or three shots at Goldsmith (R39).
After he was fired on.by acoused, Goldsmith dropped the papers, brought
out his revolver, and fired two shots, the last being fired while he was
on the floor wounded. Accused continued to fire at Prudent, then backed
into the cellar, and left. Prudent ran upstiirs! to a window and saw

A Y
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acoused firing in the direction of a jeep (R 34). Accused also fired

at Yonsieur Laban (R40), Prudent then went downstairs, saw Goldsmith
lying on his stomach on the floor, took the papers, and turned Goldsmith
over in order to take his revolver. As Prudent raised himself, accused -
appeared in the doorway leading to the street and fired two shote at -
him, the first bullet striking Prudent and the second shot going wild,
Prudent pulled himself into the-billiard room, fell, and lost conscious-
ness (R34). Prudent had at no time.fired at accused (840,42). No
threatening motions had been made toward accused before he began firing
(R37). " He fired more than ten shots in total at Goldsmith, Prudent,

and Laban (R40).

At about 1800 hours, accused came to his company commander's
quarters and reported that he had been shot at in a nearby cafe
(R22,25,26), At this time he seemed normal and rational, though
excited, and was perfectly steady on his feet 4}3&3). Questioned as to
what he was doing at the cafe, he answered, # that important, or is
. .the fact that I was shot at important?” Asked ‘WMether he had done any
" shooting, he replied, "Yes, I did, plenty"™ (R26). The officer ordered
him to deliver the M-l rifle he was carrying, but he refused, using .
words to the effect that the rifle had been issued to him and he was
going to keep it (R22/, When the officer came out of his quarters,:
however, accused handed his rifle to him (R23), While he was walking
with his company commander to the cafe, he said that there was a jeep -
there with certain things in it (Rr24). y

In the cafe accused sat in a corner for several minutes, no
one saying anything to him. Then he said that he did the shooting and
that "they" started shooting at him first., He appeared sober at this
‘time (R13,14). A mediocal officer tried to smell his breath but smelled -
“no aloohol (R27). This officer testified that he asked accused for
his version of what had happened. - : L, , S

« His story was that he had gone into the cafe and

I believe, he said, 'just to get a drink.' He had -

come in through the back door and he had some wo ';it:th

this CID man and the CID man had shot at him,
sald he 'had just taken his rifle and backed out the
door, shooting at the CID_ man" (R27). . '

Prudent was found to be shot through the right groin.: FS§¥
bullet wounds of entrance and one wound of exit were in Goldsmith's
‘back (R26). The cause of Goldsmith's.death was hemorrhage and shock
_following funshot wounds, according to an autopsy made akout & day after
the .shooting (R29;Pros.Ex.A). - S ' g :

4. " Aocused, aftér h@a'rights a2 & witness were explained to him,
COFFIDENTIAL
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5Foleoted to remain silent and no evidence was introduced in his.
behalf (Rg5),

- a 5. In the midst of the presentation of the prosecutionts
- evidence, juet after the prosecution had called the next witness,
" Captain Harry Steiro, commanding Officer of accused's company, the
s following ocourreds.

Defensez Just before you call him, Major, 1 would
like to say something., This man has been inves-
tigated by the medical authorities and clagsed
‘sane, as far as a certificate is concerned.,” That
_has been made by the 179th GenéFal Hospital and at .
:the time that the trial started I thought possibly
that something might come “to-ntmtfat-would assist -
the defense. I thought the accused might assist
the defense, I talked with him on two or three occa-
sions and I have never been able to get anything which
. would assist me in properly defending the man before -
' this court. Consequently, I would like to file a
. plea in bar of trial, at this time, on the grounds
that the man is not mentally capable of assisting
in his own defense., In argument on that, the man
Jknows what the penalty for the crime is, but
- apparently: ‘hag no conception of what has happened,
as far as 1 can find out. 8o consequently, he
~hasn't assisted me at all, He told me two or
- three stories, none of whichegree with one another.
I cantt evenéﬁ\i that they are plausible., So, under
the circumstances, both I and the assistant defense
counsel are just simply groping 1n the dark as far
as the man is concerned.~ :

Law Memberg™, Does the defense wish to introduce any
evidence in addition to his etatement to support
the motlon? (

Defenae& I have no other evidénce to introduce other

. than the actions of the man himself towards the
defense counsel. The only other evidence that
- might be brought before the court would be that
of the Colonel of the 179th General Hospital. I
"don't know' just how far they would go into the
. . mentality of an individual other than to decide -
.. whether he knowa the difference between right and
wrong. .

Le.w Member: Is that all the defense has to eay?

. CONFIDENTIAL
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Defense: Yes, sir (R19,20).

The trial judge advocate then argued in opposition to the plea,
stating that the Battalion Surgeon of the 392nd Engineer Regiment
fwould testify, and the trial judge advocate further declared that
"The accused was the subject of a psychiatric
investigation at the 179th General Hospital, and "
they found nothing wrong with him which would
prevent him from being held responsible for his
actions and in conducting his defense" (R20).

The report of this examination was not, however, offered in evidence
during the trial, nor were any of the officers who made this examination
called as witnesses. ’

After this argument the defense counsel said:

.."May it please the court, don't let it be misunder=-
stood. The men has talked, as:fer as talking to the

defense counsel is concerned. As far as I can see, he
has attempted to cooperate, as far as he can™ (R20).

The law member stated that the 'motion” was then denied (R21).
After the prosecution rested, the defense oounsel announcedi

"May it please the court, I have talked with the defend-
ant and 1 have explained his rights to him and have
advised him he could do as he pleased in connection
with his defense, as far as going on the stand, or

*  remaining silent was concerned and 1 have advised him

"~ to remain silent."™ (R4S5).

Aftef'the‘laﬁ member then explained accused's rights as a wit-
ness, accused stated that he fully understood his rights and wished to
remain silent. (R45).

coording to the record, accused stated at ehe beginning of
the trial that he desired to be defended by the regularly appointed
defense counsel and assistant defense counsel, and thet he previously
requested the services of a Lieutenant Hormitage, "who could not be

obtained" (RA3).

‘In the opinionvof the Board of Review, the defense counsei's
announcement to the courtee

"He told me two or three stories, none of which agree
with one another. I can't even say that they are
plausible® C

CONFIDENTIAL
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. ‘=wwas highly prejudicial under the circumstances shown. For a defense

. -counsel, whose solemn obligation and serious responsibility are to

-“represent the interests of an accused, to announce in effect to the

- court trying accused on a capltal charge that he has no plausible

.- defense, is to violate his bounden duty to “guard the- interesta of the

" accused by all honorable and legitimate means known to the ‘law" and

. -"to represent the acoused with undivided fidelity and not to divulge

- 'his secrets or confidence™ (MCM, 1928, par.46b,in,35). - It is difficult
_to conceive of anything more nearly’ futal to the rights of an accused
‘than for the court to hear from his defense counsel, who has received .

- the confidences of accused, a statement to., ‘the effect that he had no.

.. plausible or consistent defense. : This was little short of pleading’

. gullty to a capital charge over the protests of the acoused he was . -

». appointed to~represent.'who had previously entared a plea of not guilty.

S ~The rule is basio that the guarantee of due process of law
- dn the Fifth Amendment to the United States comnstitution extends to
. persons on trial before courtsemartial (Grafton v. United States, 206
' .U.-8, 333, 51 £.Ed. 1084 (1907); Sanford v. Kobbins (U;C}A. 5th 1940),
.. United States v, Hiatt (C.C.A. 3rd 1944% 141 F(an) 664; and other
/" Buthorities cited In UM ETO 4564, Woods). It is incumbent upon the
* Board of Review, as well as all other military justice authorities, to
inauro that every acoused before a court-martial receivn!jq'fair trial,

o -:The right to oounsel is fundamental.

L n\the intelligent and eduoated laymen has
ak.fuj;,flma {1 and sometimes no skill in the science of -
"2 lawe ® & % He is unfamiliar with {he rules of
- . _evidence.. Left without the aid of soun
" be put on trial without a proper charge, and con=-
.- vioted upon incompetent evidence, or evidence irrelevant
~ to the issue or otherwise inadmissible: He lacks both
the skill and knowledge adequately to prepare his
defense; even though he have a perfect one. He
requir#%ﬁthe guiding hand of counsel at every step
in the proceedings against him. Without it, though
he be not guilty, he faces the danger of .convigtion.
because he does not know how to establish his =~
innocence. ' If that be true of men of intelligence,
how much more true is it of the ignorant and
illiterate, or those of feeble intellect! = * *
" Powsll v. Alabama, 287 U.S. 45,69,77 L.Ed. 158,
170, 84 A "'52‘7"340 (1932). '

.’Avlayman is usually no match for the skilled
prosecutor whom he confronts in the courtroom.

e ' CONFIDENTIAL
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Be needa the aid of counsel lest he be the victim

'5\‘ ~of overzealous prosecutors, of the law's complexi-

ties, or of his own ignorance or bewilderment'

o (Williams v, Kaiser, " U.S, -, 85

:,conna

-~ Amrine V. (C.C.&. Toth, 1942) 131 F(2nd) 827; CM ETO 4564,

. Sup.CE. (Kdv.Rep.) 363?113337, and EEEHEFIEISs cited

. . therein),

“'The right to counael mesns the effective assistanoo of

el {ave v. Alabama, 308 U.8, 444, 8% L.Ed. 377 (1940);

Wooaaz CM'ETU-1156 Carmisciano, IV pull. JAG 173).

Juris

The general rule in the oivil courts, as stated in Corpusiv

Secundum, is as follows? .

"As a general rule, & new trial may beéy‘&ﬁted where
the.incompetency of counsel is so great that acoused
is prejudiced and prevented from fairly presenting his
defense, and a new trial sometimes is granted because
of some serious error on-the part of such attorney in
the conduct of the case; and in this respect accusedrs
application will be treated more favorably when the
attorney is one appointed by the court than when: the
attorney is one selected by himself. However, unless
accused is prejudiced and thereby deprived of a fair
trial, & new triel does not necessarily follow from
either the attorney 8 imcompetensy or his neglect"
A(zs CJS, sec.' 1443, pp.1158, 1159) ¢

' The Acting The Judge Advocate General once wrotet .

"rhe rule of the courts of common law, both civil
and ocriminsl, that a party has no relief against
errors, omissions, or poor judgment of his.counsel,

- oan have but a limited application in court-martial
practice, where the majority of counsel are not learned
in the law, and where it is the duty of every one con-
nected with the administration of military Justice, and
not least my own, to see that the rights of every
accused are adequiiely protected” (Op. Acting JAG filed.

" with CM 200989, Osmen, 5 B. R,11,28, at pp.39=40 (1933)).

maximum punishment possible for this or fer any offense--to be hanged |
by the neck until dead.

In tﬁe present case the court has sentenced accused to the
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the crime of murder,‘although the only eyewitness to the actual ‘shooting
wes the French inspector., But the compelling evidence rule, ordinarily’
applied to determine whether f&n] error is harmful cannot properly be
applied under the present circumstances, To apply it here would be to
beg the issue, Had not his own counsel announced to the court that -
his versions of what happened were in disagreement and seemingly not
plausible, accused might well have decided to take the stand and
testify. Perhaps his testimony would have been accepted by the court
and the French inspeotor's rejected. His statement concerning his
. . conversation with Goldsmith (not understood by the French witnesses,
‘- other than the word jeep ) might have cleared up some of the mystery
* surrounding the indicent. , Possibly, accused's recent assignment to go
on patrol duty to search for the  German soldier, and the jeep containing -
groceries outside the cafe, which jeep frequently was referred to during .
the &Fial, might have had some bearing on the case. Certainly, if
accused had been refused the right to testify, the error would have
been fatal, regardless of the strength of the evidence. Here, while '
accused was given the opportunity to testify, his counsel had already
"put two strikes against him" and virtually admitted to the court that
accused had no plausible defense. This error on counsel's part is so
grave that it stains the entire record and trial and it cannot be '
wiped out by a mere weighing of theevidenoe admitted, .
7

- - For the reasons set forth above, the .Board of Re71ew is of

the opinion that because of the statements in question made by the
. defense counsel at the trial under the circumstances shown, accused

‘was deprived of the fair trial guaranteed him by the Fifth Amendment . -
. to the United States Constitution, and that therefore, the findings

" of guilty snd sentence are invalid and should be vachtbd, -

6. The.chargé sheet shows that accused is 32 years nine. months
‘of age and was inducted 23 July 1942 to serve for the duration of the
war plus six months. No prior servicé is shown, :

. 7. The court was legally: constituted and had jurisdlctlon of
the person and offense. Errors affecting the substantial rights of
- accused were committed during the trial, For. the reasons stated, the
Board of Review is of the opinion that the record of trial is legally
insufficient to support the findings of guilty and the sentence. .

" /s/ B. Franklin Riter - Judge Advocate ‘

"~ /s/ Wn. F. Burrow Judge Advocate

/8/ Edward L, Stevens, Jr.Judge Advooate

' CONFIDENTIAL
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mr Depirtment; ﬁranch bffice of The Judge Advocate General with
. .the European Theater. "~ 18 Aug 1945 TO: Commanding
General._United States Foroces, European Theater; 'APO 887, U.S. Army.

1. In the case of Pr:lthe JAMES.E. HOWARD (36393053), Company
D, 392nd Engineer General Service Regiment, attention is invited to
the foregoing holding by the Board of Review that the record of i
trial is legally insufficlent to support the findings of guilty and
‘the sentence, -which holding is heregy approveds . «

2. The record of trial and the papers attached thereto _
strongly suggest the possibility that accused is insane or was at
the time of the offense. It is‘therefore recommended, before further
proceedings are undertaken in this case, that a thorough mental
* examination be made under the provisions of the Manual for Courts-
, AMartie.l (ucu, 1928, par.350, p.26; par 87b,p.74)

3. When copies of the publilhed order are forwarded to thin.iv
: offioe, they should be accompanied by the foregoing holding, this' . -
~1ndorsement, and the record of. trial which is forwarded hérewith.
 The file number of the record. fgj%hia office is CM ETO 13222. For
 convenience of reference, please place that number in brackets at
the end of the order: (CM ETO 15222).- L ..

I

s

C E C. uoNEIIu ' '
Brigadier Ge?eral. United States Army,
Assistant4jhdge§§hvcoate General

1 Incl:
"‘Record of Trial
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Branch Office of the Juige Advocate General

with the
European Theater
APO 887.
'BOARD OF REVIEW NO. 3 ._ o
. | . 30 AUG 1945 .
Cu ETO, 13253 N
UNITED STATES ) 36TH INFANTRY DIVISION
) , .
Ve ) Trial by GCM, convened at Head-
' . ' ) quarters 142nd Infantry Reglment,
Privete AMERICO Fo BRAGALCNE ) - AFO 36, U, S. army, 27 May 1945,
(35277131), Company C, ) = Sentence: Dishonoreble discharge,
'142nd Infentry - -) total forfeitures and confinement
. _ o ) at hard labor for life. United
) ‘States Penitentiary, lewisburg,
‘ ) Pennsylveniae

. " HOIDING by BOARD OF REVIEW NO, 3
SIEEFER, SHERMAN and DEWEY, Julge Advocates

v 1 The record of trial in the case of the ‘soldier named above
has been exemined by the Board of Review.

2, Accused was tried upon the following charges and specifications:
 CHARGE I Violation of the 6lst Article of Ware

Bpecification 13 In that Private AZERICO F. .
ERAGAIOIE, Company "C", 1424 Infantry (then
" of Detachment 3, Ground Force Reinforcement
- Command), did without proper leave, absent
3 himself from his place of duty at Phalsbourg,
) France from about 30 January 1945, to about
11 February 1945.

© Specification 22 In that * * ¥ §ig without proper
leave, absent himself from his place of duty’
at Phalsbourg, France from sbout 13 February
1945, to sbout 15 February 1945, ) 1325

. =1 - a

. - Jil lUE\‘T!
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i i )i i hout proper

cification 3t In that * * * 3id wit

Sre loave, absent himself from his place of duty
st Phalsbourg, France from sbout 16 February
1945, to sbout 22 February 1045, .

Specification 4: (Disapproved by reviewing authority)e
CHARGE II: Violation of the 58th Article of Wer,

Specification: In that Private AVERICO F. BRAGAIONE,

" Compeny "C", 1424 Infentry, did, at Neuberg,
France on or sbout 2 March 1945, desert the.
service of the United States by sbsenting - °
‘himself without proper leave from his place
of duby with ‘intent to avoid hazardous duty,
to wit: combat with the enemy, and to shirk
importent service, to wits combat with the _ .
‘enemy, and did remain sbsent in desertion until. . -

. he returned to militery conmtrol on or about

19 March 1945 - : T . .

He pleaded not guilty and, all of the members of the Kcourt present &t
the time the vote was teken concurring, wes féund guilty of all charges
end spscifications, Evidence was introduced of two previous con- .
 victions, one by summary court for. absence without leave for three
- deys, and one by smcisl court-martial for ebsence with leave for 18
days, both in violation of Article of VWar 61, Three-fourths of the !
_ members of the court present et the time the vote was taken concurring,
. he wes sentenced to be dishonorebly discharged the service, to forfeit.
all pay and allowences due or to become due, and to be confined at
hard lsbor, at such place as the reviewing authority maey direct; for
the term of his natural life. The reviewing authority disapproved
the findirg of guilty of Specificetion 4, Charge I, spproved the sentence,
designated the United States Fenitentiary, lewisburg, Pennsylvania, as
the place of confinememt, and withheld the order directing execution
of the sentence pursuant to Article of Tar 503 '

3¢ The evidence for the rosecution may be summarized as followss
. . ae Specifications 1, 2 and 3, Charge I were proved solely by
duly authenticated extract copies of the morning repart of Detachrment
3, Ground Force Reinforcemert Command, each submitted at Phalsbourg, .
France, and each of which was introduced in evigence without objection,
"An entry for 31 Jenuary 1945 shows accused from duby to absent without
leave on 30 Januery 1945, and an entry for 12 February 1945 shows him .
from absent without leave to confinemert on 11 Februa.ry 1945 (R6; Fros,
Exel)e An entry for 14 February 1945 chows accused fron confinement !

Vs
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to absent without leave on 13 February 1945, end an entry for 16 Febru-
ary 1945 shows him from absent without leave to confinsment on 15

February 1945 (R63 Pros.Exs2)e 4n entry for 17 February 1945 shows -

accused from confinement to absent without leave on 16 February 1945

and an entry for 23 February 1945 shows him from absent without kave

to confinement on 22 February 1945 (R63 Pros.Exe3)e

) be Specification of Charge II: Captaln Natheniel Kaplan
testified that on 2 March 1945 he was commending officer of Company C,
142nd-Infentry, which was then holding defensive front=line positions
on the west bank of the lioder River at Neuberg, France, receivirng
sporadic shelling from the eremy end sending out patrolss Upon arriving
at the compeny, a ccused was called to the commend post where Captein
Kaplan told him that he was to go’'down to the third platoon which was .
in a holdirng position in the fromt lines Then, es Captein Kaplan twrned
to talk 4o one of the lieutensnts in the company, accused "book off"
without any permission and disappeered from the company. Captain Kaplen
irmedietely started a search for him, but was unsble to find hime, Ac-
cused wes not presert in the company between 2 llaroh and 19 March 1945
(HQ-lZ)o

A duly authenticated extract copy of the moming report
of Company C, 142nd Infantry, for 4 liarch 1946, introduced in evidence
without objeotlon, shows accused "Duty to AWOL 2 Mexch 1945" (R12s
Pros.Ex.s).

: Awritten stipulation, sitned by eccused end reeeived in '
ovijdence, shows that aocoused "was under military oon‘crol on the 19th
of March 1945" (mz; Pros.Ex.7). o

4, After his rights as a witmess were expleined to him, accused
elected to make through ocounsel the following unsworn statement:

"I was irducted on the 23rd of February 1942 and joined
C Company in March of 1942. I ceame overseas with the
36th Division, mak:.ng the landing et Salernce I was
wourded on Mount Maggiore, Decenber 1943, and have been
awarded the Purple Pear‘b" (R13).

Se¢ ae Competent morning report entires clearly establish accused's- .

guilt of the three specifications of Charge I and Charge I. Aside from
the certificate of the authsnticating officer showing that the morning

reports were submitted et Phalsbourg, France, there is no proof as to the

place at which accused sbsented himself without leaves However, the 'place
~at which he absented himself is not of the essence of the of fense, ani

any lack of proof in this respsct is irmaterial within the ccntempl&tion i ‘{25
of Lrticle of War 37 (see CiI ETO 9257, Schewes Dlg;.Op. JAG 1912-40, -
.sec.416(10), Pe270)e

~

3
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be The undisputed testimony of accused's company commander
shows that accused sbsented himself without leave on 2 March 1945,
at the place alleged, immediately after he had been advised by the
cormander that he was to join a platoon vhich was then in a holding
position in the front lines. This testimony is partially corroborated
by the competent morning report entry estsblishing absence without leave
of accused on 2 March 1945, Under the circumstances, the court was
fully warranted in inferring an intention on the part of accused to
avoid hazerdous duty or to shirk importent service as charged (Cl ETO
5293, Killen; CM ETO 7413, Gogol; Cli ETO 10985, Volatile; Ci ETO 11116,
Purnell). :

6e The charge sheet shows that'accused is 24 years of age and was
injucted 23 February 1942 et Martin's Ferry, Chio.

7« The court was legally constltubed and had jurisdiction of the
person snd offenseses No errors injuriously affecting the substantial
rights of accused were cormitted during the triales The Board of Review '
is of the opinion that the rsoord of trial is legally sufficient to
support the findings of guilty as approved and the sentence.

8¢ The penalty for desertion in time of war 1s death or such
other punishment as a cowt-martial may direct (AW 58), Confinement
in a penitentiary is authorized by Articls. of War 42, The designation
of the United States Penitentiary, Lewlsburg, Pennsylvania, as the

place of confinement is proper (Gir.229, WD, 8 June 1944, sec.II,
parelb(4), 3b). '

Judge Advocate
St 2 hcrms ‘
Hattnt (., . Judgg Advocate
_(Qit/ /2/4/‘?/ ,ﬂ 2 Judge Advocate
- ] ) //’/- )
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Branch Office of The Judge Advocate General -

with the
Buropean Theater
-~ APO 887
BOARD OF REVIEW NO, 2 12 sp? 1945
CM ET0 13255 :
i . . . :
UNITED STATES g SEVENWUNITEDSTATFSAR&T
Ve : ; - Trial by GCM, convened at Schwab
Gmund, Germany, 3 May 1945.
Private ROSENDO G. GONZALES ) Sentence: Dishonorable discharge,
(38365834 ), Company "B®, ) total forfeiturés and confinement
2759th Engineer Combat Battalion ) at hard labor for life. United
: a )  States Penitentiary, Lewisburg,
)  Pennsylvania,

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HEFBURN and KILLER, Judge Advocates

1. The record of trial in the case of the soldier named above ha.a
been examined by the Board of Review,
! R
24 Acc\;sed was tried upon the following charges and specifications:

CHARGE I: Violation of the 92nd Article of War.

‘ Specification: In that Private Rosendo G. Gonzales,
: Campany B, 2759th Engineer Combat Battalion,
did at Lengfurt Germany, on or about 8 April
1945, forcibly and feloniously, against her
will, have carnal knowledge of Inge Alexandsr,

CH:RGE II: Violation of the 93rd Article of War,

Speclflcatlon 1: In that % 3 % did, at Lengfurt, Germany,
on or about 8 April 1945, unlawfully enter the
dwelling of Franziska Lisbler, with intent to commit
a felony, viz rape, therein, ‘ .

Specification 2: In that % % % did, at Iengfurt, Germany,
on or about 8 April 1945, with intent to do her bodily

' harm, commit an assault upon Franziska Liebler, by
cutt.lng her with a dangerous instrumenty to wit, a
knife,

-1-
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The accused pleaded not guillty and, all of the members of the cowrt
present at the time the vote wis taken concurring, was found guilty of
Charge I and its Specification; and two-thirds of the members of the court
precent at the time the vote was taken concurring, was found guilty of
Charge II and its specifications. Evidence was introduced of two pre-
vious convictions, one by summary court-martial for sbsence without leave
for seven days in violation of Article of War 61, and one by special :
court-martial for willfully applying to his own uss government property,
value about $25, intended for military use, in violation of Article of

War 94. Three-fourths of the members of the court present at the time

the vote was taken concurring, he was sentenced to be dishonorably dis-
charged the service, to forfeit all pay and allowances due or to become
due, and to be confined at hard labor at such place as the reviewing
authority may direct for the term of his natural life, The reviewing .
authority epproved the sentence, designated the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement, and forwarded the
record of trial for action pursuant to Article of War 50%, '

3. The evidence for the prosecution may be summarized as follows:
Avout 7 pm on 8 April 1945 in Lengfurt, Germany, the accused, a member
of Company B, 2759th Engineer Coxbat Battelion knocked (R7) on the door
of the house of 19-year old Franziska Liebler, occupied by her (R4) and
her younger brother, Karl (R13,48), In another portion of the same
- house, but in a separate apartment lived Mrs., Georgen and her son, Werner
Georgen, and daughter (R8-9,46), He was uninvited but Franziska admitted
him as he indicated that he was from the Lilitary Police, He immediately
went into the kitchen and asked for something to drink. She provided him
with some wine, After drinkdng a little of it, he "went around the table
after® her and asked her to sit on his lap. She refused. He talked in
English, She could not understand and could only speak German, She called
Tierner and Mrs, Ceorgen in, Shortly thereafter all four went across the
hall into the kitchen of the apartment of the Georgens (R7-9). There
they stayed until 10 pm, during which time they drank wine and looked at’
photographs the accused showed them. Mrs, Georgen's daughter left about
that time for a neighbor's house and the accused left with her to escort
her there, but retwrned within a few minutes (R10,46), He then indicated
that Mrs. Georgen and her son and Karl go to bed (R10) and by motions got
them out of the Georgen's kitchen, leaving only Franziska (R10). He
barricated the door with a chair, blew out the candle light and grabbed
Franziska and kissed her, She cried for help (R10). He removed her blouse
(R11). She managed to get the chair away from the door. Aeccused lighted
the candle (R15) and opened the door (Rll)s He held an open pocket knife
in his hand, He would not permit the Georgen boy who stood outside the
door to enter (R1l1), He closed the door and blocked it with a chair again
and again approached Franziska. He removed the strap of her slip-and
brazziere (R11). While removing parts of her clothing he cut her with the
knife on her left jawbone, right side of her neck, the right cheek, her
left arm, her thumb, and back (R11-12). The medical officer who examined

o
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her on 10 April, following, testified that none of the cuts were serious;

that he found one 3/k-inch long on her cheek, two small superficial cuts

- on her thumb and a finger on her left hand; a cut on the thumb of her

. right hand; and a superficial cut on her left arm, Hefound no other
injuries (R65). In his opinion, the instrument used was not ®too sharp

or not too much force was used" (R56). Accused then took out his penis,
lay on the floor, dragged her down with him and forced her to take it .

" in her hands, She tried to get away and after several attempts succeeded,

He indicated that they go to a bedroom, She then led him upstairs to a

bedroom already occupied and showed the accused that she slept with

Mrs. Georgen., The accused believed that and left the house about 11 pm

(R12-13,17). In relating this occurrence to the police on 10 April,

she made no mention of the accused dragging her down to the floor (R16),

‘Shortly after midnight, the accused entered the home of Herr
Krauss, adjoing the home of Franziska Liebler, armed with a rifle, He
had previously visited that home sbout 5 pm of 8 April 1945, Herr Krauss
admitted himbut protested hie entry until he indicated that there was
an officer outside., Accused then went up to the second floor (R38-39),
and entered the bedroom of Frau Inge Alexander, age 46, who had been in
bed. As the accused was motioning for Herr Krauss and his daughter to
go downstairs, Frau Alexander locked her bedroom door, The accused pounded
on the door with his rifle, - Fearing that he would shoot through the door
and hoping to effect an escape, she opsned the door. The accused pushed
her back with hias rifle toward ths bed and appeared very angry. He had
previously pointed the rifle at her, She was, afraid of the rifle, She
sat upon the.bed and the accused removed her shoes, Jackei, hose and
panties, Because of her fear she did not reslst, He put the rifle close
to the bed, pushed her fully on the bed, got into it with her, spread
her legs apart and inserted his penis into her female organ (R25-28). She
~did not consent but did not resist because of fear of the rifle (R29)
- She did not assist him in any way‘(R33). .

Lo Evidence for the Defense: On 10 April 1945 a medical officer
made a physical examination of Frau Inge Alexander, She told the officer
that she sustained no wounds or cuts and that ™the act" was carried out
with a rifle, She was not exéited at the time of the examination, Be-
cause of her age it was not possible to determine whether she had engaged
- in sexual intercourse, Her genitals showed no injuries (R57-58). Sergeant
F. D, Russo testified that accused was supposed to be on guard duty from .’
10 pm until midnight on 8 April.1945, He saw him go on his post at 10:15
pm and saw him again at midnight in the room where the accused sleeps

(R63-64)e . _ '

. The accuse;i having been fully advlsed as to his rights as a wit-
" ness elected to remain silent (R66).

A
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5« Discussion: - T

a. Charge I and its Specification (Rape). The accused has
been found guilty of raping Inge Alexander. Rape is defined as the un-
lawful carnal knowledge of a woman by force and without her consent, A
penetration of a woman's genitals is wufficient to constitute carnsal
knowledge., The force involved in the act of penetration is alone suffi-.
clent where there is in fact no consent (ALCK 1928 par,li8b, p.l165). Inge
Alexander herself provided the uncontradicted evidence of record that the
accused did effect a penstration of her genitals without her consent or .
assistance and that the accused supplied the force to effect the penetra-
tion., She did not resist because of her fear of the rifle which he carried
and used to intimidate her into submission. Proof of resistance is not
necessary if it appears that the female was robbed of her power or will
to resist through fear of death or great bodily harm engendered by the
accused (CK ETO 10742, Byrd)e 4ll of the elements of the offense charged
. _ were therefore competently proved. :

, be.. Charge II, Specification 1 (Housebreaking), Housebreaking.
is defined as unlawfully entering another's building with intent to commit
a criminal offense therein (LCM 1928, par,li9e, p.l69). The two essential
elements of the offense are: (1) Unlawful entry and (2) intent at the
time of entry to commit the alleged criminal offense therein,

_ The accused, in the case under discussion, has been found guilty

intending at the time he entered the dwelling of Franziska Liebler to
comnit rape therein, Tha evidence shows that he entered her dwelling at
7 pm on the day and at the place alleged, asked for and drank wine, tried.
to get-familiar with her, then went over into the kitchen of a separate
apartment of a Mrs, Georgen, sat around there “fraternizing® for over two
houre, left the house and then returned to her apartment and then attempted
to rape Franziska., From these facts, the court has imferred that at the
time he entered the dwelling of Franziska at 7 pm he intended to rape her
in her dwelling. Intentions, when not expressed, may be inferred from
acts, Usually the intent is inferred to exist at the time of the act,
Thus, if ®A* shoots and kills ®B* it may be inferred that he intended at
that time to kill "B", When, however, the act is separated from the re-
quired intent by time, such as in this case by three hours, the probative
value of the act to show the exiatence of the intent at a previous time
lessens with the length of time, It eventually becomes a matter of specu~

lation,

In the case under discussion the first thing the accused did was
to ask for wine, He then tried to get familiar with the girl., He went
over to the Georgen apartment and drank wine, showed photographs, -and
spent there a social evening of over two hours, About 10 o'clock he left
- the building altogether and returned shortly thereafter - returning to the

kitchen of the Georgen apartzment, Here was another entry, The details of
this entry are meager. The entry was to the home of Georgen's and not that
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- . of Fransziska and was not therefore the en:t.ry eomplained of in the

- spscification, During and following his entry at 7 pm until he de-
parted at or about 10 pm he exhibited no intent to rape ‘Fransziska.
.. The court could have inferred from his conduct that he intended to

obtain a drink, or to visit socilally with the occupants of the housé,
Instead of- selecting either of these motives free of crime, the court .
selacted his conduct in attempting to have sexual relations with the
girl after his second entry shortly befors eleven o'clock in the Goorgo
kitchen as his motive for originally entering at seven otfalock, - -
fact finding body may not pick and choose at random in arriving a.t its
decision in datermining intent in such cases. Il may infer a oriminal
intent to exist only when the facts are sufficiently conclusive to ex-
clude all other Inferences (CM 218521, Nix, 12 BR 90 (1941); CM 281156
Memorandum for The Judge Advocate General, SPJ(B, 27 Jnly 1945; Hammond

v. U.S. 127 Fed.2nd, 752 (19h2)).

In our Opinion the intent to rape s aasuming but no dociding
that it did exist as of the time of the attack between 10 and 1Yo! clock ’
was not shown to exist at 7 o'clock, the time of entry, to the exclusion
of all other reasonable intents that might have existed at that time, -
In view of this conclusion, it is not necessary to pass upon the question
of whether the entry was unlawful, or the question of whether the proof -
of the attempt to rape in the Georgen apartment will sustain an intent -
to rape in the Liebler apartment, The findings of guilty of tho Chargo .
and Speciﬁcation are not sustained, A

Ce Specification 2 of Charge II (Assault with intont to do
bodily harm with a dangerous weapon). The accused has been found guilty
of an assault with intent to do her bodily harm on Franziska Liebler
by cutt:mg her with a dangerous instrumsnt. to wit a knifo.

"Discussion,~—Weapons, etc,, are dangerous when they
are used in such a manner that they-are likely to
produce death or great bodily harm, The mere fact
that a weapon is susceptible of being so used is not -
enough, Boiling water may be s0 used as to be a
dangerous thing, and a pistol may be used as not to
be a dangerous weapon

NProof.—(a) That the accused a.ssa.ulted a ccrte.in per-
son with a certain weapon, instrument, or thing; and
(b) the facts and circumstances of the case indicating
that such weapon, instrument, or thing was used in a
manner likely to produce dea.th or great bod:!ly harm*
(LCK, 1928, par.li9m, pe180). ,

_ . The fact th’at she was cut in numerous places under the cir-
cumstances shown was sufficient evidence from which the court could Infer
“that the knife was used in a manner which might have caused great bodily
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harm, Cutting, stabbing or slashing another with a knife has often

been held to constitute an assault with intent to do bodily harm with

‘a dangerous weapon in violation of Article of War 93 (CM 252628, Earle,-
34 B.Re 111 (1944); CM 252725, Thompson, 34 B.R. 161, (1944); CM 193085,
Teindl, 2 B.R. 73 (1930))s The findings of guilty of this Specification
of Charge II were therefore supported by sufficient substantial evidence
of record,

- 6. The charge sheet shows the accused to be 21 years and three .
months of age, Without prlor service, he was inducted 15 January 1943 at

Fort Sam Houston, Texas.

7. The court was legally constituted and had jurisdiction of the .
accused and of the offense, No errors injuriously affecting the substan-
tial rights of the accused were committed during the trial, except as
noted herein, The Board of Review is of the opinion that the record of
trial is not legally sufficient to support the findings of guilty of
Specification 1 of Charge II, is legally sufficient to support the remain-
ing findings of guilty and the sentence,

8, The penalty for rape is death or life imprisonment as the court-
martial may direct (AW 92). Confinement in a penitentiary is authorized
upon conviction of raps by Article of War 42 and sectlons 278 and 330,
Federal Criminal Code (18 USCA 457,567). The designation of the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of confinement,
is proper (Cir.229, iD, 8 June 1944, sec,II, pars.lb(i), 3b).

W“ J\idge Advocate
. Z Q/lﬂ @ Judge Advocate
‘ @M @ ‘VWw Judge Advocate
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Branoh Office of The Judge Advocate Gegeral
with the
European Theater S
. APO 887
BOARD OF REVIEW NO. 1 - | |2 0CT 1948
i : .
CM'ETO 13263
UNITED STATES ) 80th INFANTRY DIVISION
) .
v. . )  Trial by GCM, convened at APO 80,
' _ ' ) U.S. Army, 26 May 1945. Sentences °
Private WILLIAM F, KELLEY ) Dishonorable discharge (suspended),
(34763170), Company K, ) total forfeitures and confinement
317th Infantry ) at hard labor for 30 years. Delta
: ) Disciplinary Training Center, Les
) Milles, Bouche du Rhone, France.

HOLDING BY BOARD OF REVIEW NO. 1
BURROW, STEVENS and CARROLL, Judge Advocates

1. The record of trial in the case of the soldier named above
-has been examined in the Branch Office of The Judge Advocate General with
the European Theater and there found legally insufficient to support the
findings and sentence in part. The record of trial has now been examined
by the Board of Review and the Board submits this, its holding, to the
Assistant Judge &Advocate General in charge of. said\Branch Office.

2, Accused was tried upon the following Charge apd specificationsx
CHARGE: Violation of the 58th Article of War,

fépeoifioatlon 1: In that Private William F, Kelley,
Company K, 317th Infantry, did, in the vicinity of
Bratte, Pre.nce, on or about 30 September 1944 '
desert the service of the United States, and did
remain absent in desertion until he returned to
military control at or near Morville Sur Seille.
France, on or about 28 October 1944.

Specification 2: 'Ihruax**tdid, in ‘the vicinity
of Raucourt, France, on or about 8 November 1944
desert the service of the United States, and did
remain absent in desertion until he returned to ~
military control at or near Paris, France on or
.about 13 December 1944,

RESTRI CTED
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He pleaded not guilty and, two-thirds of the members of the court pre=
sent at the time the vote was taken concurring, was found guilty of the
Charge and of Specification 1 thereof. and not guilty of 8pe01f1catlonL2ﬂ]
_ but guilty of a substituted specifichtion of absence without leave for the
period of desertion alleged. No evidence of previous convictions was in-
- troduced. All of the members of the court present at the time the vote
was taken concurring, he was sentenced to be dishonorably di'scharged the

.. service, to forfeit all pay and allowances due or to become due and to be

confined at hard labor, at such place'as the reviewing authority may direct,
for the term of his natural 1life. The reviewing authority approved the
sentence, but reduced the period of confinement to 30 years and suspended
the execution of the dishonorable discharge adjudgéd until the soldier's
release from confinement, and designated the Delta Disciplinary JLraining
Center, Les Milles, Bouche du Rhone, France, as the place of confinement.
The proceedings were published in General Court-Martial Orders Number 142,
Headquarters 80th Infanfry vision, APO 80, U.S. Army, 15 June 1945,

3e B Sp901f1cation l:

The only evidence of the absence alleged consisted of extract
oopies of morning reports signed by en assistant personnel officer on
various datEEqprior to 12 December 1944. These reports showed accused
absent without leave from 30 September 1944 to 28 October 1944, .There
was testimony to the effect that from 5 August until an undisclosed time,
the system used in the regiment concerning morning reports consisted of
the forwarding of a memorandum signed by the company commander through-
official channels to the personnel officer-who prepared and signed the
originals. In his absence, his assistant signed (R9,12), The Board of
Review has heretofore held that prior to the promulgation of Circular
119, European Theater of Operations, 12 December 1944 (SeotionIV),
neither personnel officers nor their assistants were authorized to sign
morning reports in the absence of evidence of & reguler course of business,
and that reports so signed were rot competent evidence (CM ETO 7686, Maggie
and Lewandeski; CM ETO 6107, Cottam and Johnson),

These opinions, however, specifically stated that the Enorr

case \CM ETO 4691), holding morning reports signed by personnel officers

in the regular course of business were admissible under the Federal gtatute
- (Act of 20 June 1936, Ch. 640, sec. 1, 49 stat. 1561, 28 U.S.C.A. sec. 695)
was not overruled, The principles of the Knorr case have recently been re-
affirmed in CM ETO 10199, Kaminski and CM ETO 16149, Bagley. For detailed
discussion of the points involved, reference is made to the cited cases.
Regular course of business was fully proved in the case before us, and the
reports were therefore competent to establlsh absence without leave for
. the period alleged, , , . S

There was ev1dence that on 30 September the company was in a de-
‘fensive position with "much patrolling being done at night“ While accused
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was gone there was action, and from the middle of September to the
middle of Qctober there was “a complete turnover of men in the company".
It is our opinion that from 28 days unexplained and unauthorized absence
from a rifle company in combat, the court reasonably could infer under
all the circumstances of this case that accused intended to desert the
service of the country (CM ETO 9843, McClain; CM ETO 4490, Brothers;

CM ETO 1629, O'Donnell; cM 130018 (19I9), Dig. Op. JAG, 1912-20, sec.
 €16(9), p. 269.. '

b. Specification 2

" Bvidence to support the conviction of absence without leave
from 8 November 1944 to 13 December 1944 likewise rests upon extract
copies of entries in morning reports. The entries of 15 December 1944
and 3 March 1945 were sufficient to establish the unauthorized absence,
if competent evidence. The originials thereof were signed by the per-
sonnel officer who, by the theater circular above cited, was then authorized
to sign them. The entry of 3 March 1945 corrected and changed a prior
. entry dated 11 November 1944 of missing in action on 8 November to absence
without leave on that date (R10; Pros,Exs.B,C,D). The defense counsel
moved to strike these exhibits from the record because of ®no personal
contact * * * between the company commanders and the rear echelon”, and
because of the delay (R12-13)., His motion was denied. The ruling was
proper. As recently held with full analysis in companion cases (CM ETO '
13303, Sweezy; CM ETO 14362, Campise), that a regimental system existed
of compiling and authenticating morning reports based on notes and memo-
renda forwarded through of ficial channels from the company will not of
itself vitiate the reports, for personal knowledge so gained meets the
standards required (Cf: CM ETO 10199, Kaminski). And wé have aleo held
that morning reports are admissible in evidence, not because of contempor=-
aneousness of entry with event, but because of the duty of a responsible
officer to learn and record the true facts (CM ETO 9843, McClain; CM ETO
12951,  Quintus). & further point, not raised by the defense, but worthy
of note 1s that the personnel officer has the power to correct entries
made prior to the time of his authorization to act as an authenticating
officer of morning reports (cM ETO 14362, Campise). The failure of the
court to make a separate specific finding of & violation of Article of
War 61 as to this Specification was immaterial so far as prejudice to
accused's substantial rights is concerned. :

4. The charge sheet shows that the accused is 20 years one month
of aze and was inducted 9 March 1943, at Americus, Georgia. He had no
prior servics. : '

¢ ‘
5. 'The court was legally constituted and had jurisdiction of the
person and offenses. No errors injuriou§fy affecting the substantial

4
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rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty a.nd the sentence.

‘ 6. The penalty for desertion in time of war is death or sueh
other punishment as a court-martisl:may direct (AW 58). The designation

of the Delta Disciplinary Training\ Center, Les ¥illes, Bouche du Rhone,
France, /a8 theup;}ace of confinement is prpper (Ltr., Hqs. Theater Service
Forces, Europeax Theater, AG 252 GAP-AGO, 20 Aug. 1945).

/s/ Wm. F. Burrow - Judge Advocate

.-As/ Edward L, Stevens, Jr. Judge Advocate

/8/ Donald K. Carroll Judge Advocate
- 4 -
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Branch Office of The Judge Advocate General

with the
Buropean Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 13 JUL 1945
CM ETO 13269 - '
UNITED STATES ) CONTINENTAL ADVANCE SECTION,
. ) COMMUNICATIONS ZONE, LUROPEAN
Ve ~)-  THEATER OF OPERATIONS
) . ‘
Private VILLIAMY T. ROBINSON )}  Trial by GCH, convered at Mannheim,
(4L2091228), 4016th Quarter- ) Cemany, 24, 25 May 1945. Sertence:
. master Truck Company ) - Dishonorable discharge, total forfei-
: ) tures and confinement at hard labor
. ) for life. United States Penitentiary,
)} Lewisburg, Pemnsylvania.

HOLDING by BOARD OF REVISW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

g

l. The record of trial in the caserof the soldier named above
has been examined by the Board of Review,
p .

2. Accused was tried upon the following charges and specifica-
tions: ; .

CHARGE: Violation of the 64th Article of Viar,

Specification: In that Private ¥William T.

Robinson, 4016th Quartermaster Truck
Company, having received a lawful com-
rand from Captain John . J. flynn, his ”~
superior officer, to get out of a de-
signated truck without his weapon,
did, at or near Heilbronn, Germany,

_on or gheut 29 April 1544, willfully

- disobey the same. ‘

ADDLIIORAL CHARGIZ I: Violation of the 66th Article of War.
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Specification: In that ¥ * % did, at Heil-
bronn, Yermany, on or about 29 April
1945, excite a mutiny in the said 4016th
Quartermaster “ruck Company by, in the
presence of Private James l'ebb, L4016th
Quartermaster Truck “ompany, and in the
hearing of other members of the said com-
pany, threatening to get his rifle and
shoot Technician Fourth Grade Timothy
‘Bright, 1st cook in the said company, by
refusing to obey the lawful order of 2nd
Lt. Henry E, Gooding Jr., his superior of-
ficer to. ''come here", saying, "I ain't

\ . coming over there®, and, "that's the way

- I talk to an officer" or words to that
~effect, and upon bemg ordered in arrest
by 214 Lt. Henry &, Gooding Jr., "Ain't
anybody going to put, me under arrest;
I'11 shoot any mother fucker that messes
with me," or words to that effect, any
by shouting, "I'm going to shoot the whole
dam outfit," or words to that effect, and
by refusing to obey the lawful order of
Captain John J. Flynn, his commanding offi-
cer, to get out of a designated truck with-
out his weapon ard saying to said Captain
Flynn, "Nomother fucker is going to get me
off this truck," or words to that effect,
thereby causing Private James tebb and other
soldiers of said 40l6th Quartermaster Truck
Company concertedly to disregard and defy
the lawful orders of the ir commanding offi-
cer to get into certain designated trucks .
in a convoy with the intent to subvert and
override, for the time being, lawful military
authority.

ADDITIONAL CHARGE II:  Violation of the 64th Article of War.

Specification: In that * ¥ ¥ having received a
- lawful command from 2nd. Lt. Herry E. Good-
ing Jr., his superior officer, to "come here,"
did, at Heilbronn, Germany, on or about 29
: April 1945, wilfully disobey the same.

He pleaded not guilty and, three-fourths of the members of the court
present at the time the vote was taken concurring, was found guilty
of all charges and specifications, Evidence was introduced of two
previous convictions both by summary court for absences without leave
for three days and seven hours respect.ively, in violation of Article

[P
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of War 61.\~Three—fourths of the members of the cowrt present at
the time the wvote was taken concurring, he was sertenced to be
dishonorably discharged the service, to forfeit all pay and allow-
ances due or to became due, and to be confined at hard labor, at
such place as the reviewing authority may direct, for life. The
reviewing awhority approved the sentence, desigmated the United
States Penitertiary, lewisburg, Pennsylvania, as the place of con-
finemmt, and forwarded the record of trial for action pursuant
to Article of War 503,

: 3. On 12 April 1945 near Rouen, France, accused and 37

" other men newly assigned to the L0l6th Quartermaster Truck Company
reported for duty with that organization four hours prior to l1ts
scheduled departure for Germany. Captain John J. Flymn, the company
commander, could not secure ordcr among them, nor account for those
present or absent, despite his attempts to do so at five personally
conducted rell calls. They cursed, were bolsterous, fired shots,
" sald they did not want to g0 to Germany, and would not step forward
individually into formation as the cratain called their names. Ac-
cused specifically refused to get into formation and stated his dis-
inclination to go to Germany. Captain Flynn informed them he did
not want his outfit spoiled by such men and ordered them to return
to their old organization. He then requested his battalion com- o
mander that they be returned, but was refused. At the time of the
company's departuse he conducted a sixth roll call, ordering each
new man on a separate truck, but when the organization left, the
new men congregated on six trucks. The next day the sergeant
separated the new men during each halt, but they would again assemble:
on each departure. For candy, they secured wine from civilian by-.
~ standers, two tottles of which Captain Flynn took from them and .
threw on the rocks. That night in ILiege, Belgium, he informed

the new men that their actions were Hgetting very close to being

rebellious”, and fed them as punishment "C" rations but gave his
old men hot "B" rations (Rl4,19-21). e

‘ _ On 20 April 1945, at Zinzig, Germany, near the mess
truck - :

"The accused was raising a lot of hell,
using a lot of foul language, calling
the cook a mother fucker, and that the
food was lousy, that they were in a
mother fucking outfit. #* ¥# ¥* he said
'something ought to be done about the
lousy food'. There was a crowd of

:about 20 or 25 new men. They were
‘there listening to him about 1/2 hour .
later" (R10),

Captain Flynn then received a report from his first sergeant that
accused and some 25 of the new men had absented themselwves without
leaves Two h_ours later he received report of their returm (R10).

-
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Again at about 1830 hours on 29 April 1945, at Heil-
bronn, Germany, near the mess truck in the presence of many enlisted
men, Captain Flynn and Lieutenant Gooding, the accused was

" "shouting in a loud voice that he had come
to the kitchen for chow and that 'mother
fucker'as he said, had thrown him & piece

: . of cake and said 'that's all soldier’.
* He sald he was going to get his rifle and
o < _ shoot that 'mother fucker' and he kept re-
. peating it. * % * At the same time Good-
ing looked up and ordered him to 'come
here'., Robinson looked up and said,
. 'what do you want'., Lieutenant Gooding
! . "~ replied, 'Soldier, come here'. Robinson
’ said, 'What do you want'. Lisutenant
Gooding said, 'That makes no difference
what I want, you coms here', He still
didn't come. lLieutenant Gooding said,
#1Ig that the way you act to an officer!.
- He said, 'That's the way I act to an .
officer!. Lisutenant Gooding called
the first sergeant and said, 'put that
"man under arrest'. The lst sergeant
came up to Robinson but he had no men
. to help him so hs walked off to get
mOre men. [ﬁ_’hen the lst sergeant stepped
up to place him under arrest/ he said,
No mother fucking son-df-a-bitch is
'go:;.ng to put his hands on me'" (B.Zl.,25,
28).

Captain Flynn ordered a corporal to get enough big men to confine the

- accused, disarmed a nearby soldier who had a weapon in his hands, and
having heard accused say hs would "start shooting as soon as he got-
his mother fucking rifle", ordered the first sergeant to get accused's -
rifle. Accused, however, mounted a truck and secured his rifle, ,
Captain Flynn twice ordered him off the truck without his rifle and
was twice refused, accused saying he would shoot any "mother fucker®
who tried to get him off the truck. Captain Flynn then cancelled .
his order to the corporal for guards, ordered the first sergeant to
place all men on trucks and drive around for 45 minutes, and sought
help from nearby military polics.

Returning at about 1930 hours with three of their noncom-
nissioned officers, Captain Flynn was met by three of his own men who
had dismounted from the trucks and told him they wanted to be taken
away 1f accused was. He then ordered accused off the truck but received
no answer, The first sergeant entered the truck, removed him, ard placed

-..——-vwﬂr—vs"/‘* "'q "Q,__
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him in the military police jeep. The three company men continued
their-clamor, called the outfit "chicken-shit" and "mother fuck-
ing"; and refused the captain's order to return to their truck.
Captain Flynn then had two of these men put on the jJeep, whereupon
20 or 30 others dismounted from the trucks, converged about the
Jeep and refused his order to get back on their trucks. They said
if accused must go to the stockade, they also should go. Accused,
who remained silent after the military police arrived, was then
driven off with his two companions to the stockade, and was not
present during the subsequent events (R10-13,21).

Captain Flynn attempted to arrest the entire remaining
group, but his order was disobeyed to the accompaniment of curses -
and threats. .A shot rang out, and the captain, as he testified,
"pulled himself togsther", and disarmed the soldier who had fired.
He got most of the group on trucks, which then left on his order.

About eight of them surrounded his jeep and cursed and beat him, As

: ‘ (225) :

he retreated in the vehicle, approximately 30 shots were fired towards

him, A soldier in the jeep was wounded in the head. % riot squad of

military police retwrned, and captured seven mutineers still in the

area, All were men who reported to the organization 12 April {R13).

*Thers was testimony that accused was sober (R22), that he

had been drinidng but was not drunk (R26), and that he did not stag-

ger (R28), There was no disorder or disobedience of orders in the

campany on 29 'April before accused's wrongful conduct began (R23,29). -

L. For the defenss, it was itipulated that absent witnesses
would testify that two military police sergeants entered the truck
for accused that evening and found him asleep. When awakened, he

reached for his carbine, but obeyed their orders not to touch it and

accompany them {R30).

Accused, after his rights as a witress were fully explained

to him, elected to be sworn as a witness and testifisd as follows:

He and others of the company began drinking wine in a cel-

lar at about 1500 hours on 29 April., He drank 12 or 1) bottles and
did not remexber leaving the cellar. or any oxi the events thereafter
until the military police awakened him in the truck (R32), '

His testimony concerning the night of 12 April was:

"He fthe captain/ told us that evidently we were
‘ .no damn good or we wouldn't have been transferred
+ . and that the outfits from which we came were no
~ good, He said that you fellows who don't; want
' to be in the outfit could take off and go . any
" .place we wanted to as he dldn't want us. About 30
. of us put our stuff back on the 3 trucks that
were given us by our outfits to bring our stuff
and about 30 of us went back to our outfits. 7
- or 8 remained” (R33).

P AU A Wrﬂm"‘: - ’3
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He asserted that Captain Flynn's testimony that the men did hot,
line up and did not comply with his wishes was not. truth.ful (RBI.)

Of the next night he testified:

"At this formation Captain Flynn told us
. that in view of the fact of the way we °
\ acted last night, ®*we are having hot chow
" but you are not getting any hot chow, you -
are getting C rations!', and 'I don't want .
you men mixing with my men. .I don't think .
you are fit to associate with them'., WVe
did get the C rations™ (R33).
. Accused specifically denied addressing the group of
men on 20 April, but admitted leaving the area (R34).

5. One of the mutineers, as a witness for the court, :
testified that he, accused and 12 or 15 others drank wine in a cel~
lar dwing the afternoon of 29 April until 1830 hours; and that ac-
cused had to be helped up the stairs, staggered, sang, and acted
"differently". He denied hearing any fws or commotion at the mess
truck that evening (R36-38)

6. a. Teatimony of the prior mutinous conduct in the
company and accused's participation therein on 12 and 20 April was
adnissible as relevant testimony which enlightened the court as to
the causes and circumstances suwrrounding accused's conduct and was
of assistance to it in determining the question.of fact whether his
actions were the proximate and contributing cause of the ensulng -
mutiny on 29 April (CM ETO 895, Fred A. Dans, et _al; CM 235090, Sipp
21 B.R. 281,294).

.b. Defense's motion to strike Additional Charge I
and Spocification was properly denied. The convening authority pos=-
sessed power to determine who should be tried by a gemeral court-
martial and aleo for what offense he should be tried (CM ETO 1554,
Pritchard). There was no necessity for further investigation of
this Additional Charge. The legality of the practice followed by
the staff jJudge advocate with respect to additional charges is fully
established (CM ETO 5155, Carroll and D'Elia; CM ETO 6694, Wam rnock.
and authorities therein cited).

7. a. The law of exciting a mutiny 15 set forth by%hn—
throp as follows'

"the exciting * # % of a mutiny would
Anclude instances in which the offender
takes .no personal part in the riotous
demonstration, but confines himself to .
the stimulating of others to the resist- . .
ance etc., actually tesorted to. Thus
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a mutiny may be excited and caused by
an inflammatory harangue addressed to
soldiers by one having influence or-
authority over them, as - especially
- by an officer or noncommissioned
officer; by his using, in their pre-
sence, defiant language, or behaving
otherwise defiantly, toward a common
superior; by his openly setting at
naught the orders of the commander
or issuing orders cournter to his;

by his falsely representing to his
inferiors that they are being or
about to be oppressed by a superior”
(Winthrop's Military law and Prece-
dents (Reprint, 1920) pp.582-583).

The Manual for Courts-Martial particularly announces that

Uno person can be guilty of causing or
exciting a mutiny unless an overt act
" of mutiny follows his efforts. But a
person may excite or cause a mutiny
without taking personal part in, or
being present at, the demonstrations
of mutiny which result from his acti-
N vities.

Proof.~(a) The occurrence of certain

- collective inswbordination in a certain ‘
- company, party, post, camp, detachment,

or guard, or other command in the Army of

the United States; and (b) acts of the ac-

cused tending to cause or excite the cer-

tain collective insubordination" (LCM,

1928, pars.136c, p.151).

b. The evidence is clear and decisive that coincident
with the arrest of accused and immediately following his transfer to
the stockade a full-blown mutiny developed among the men of the company
wherein Captain Flynn's authority was temporarily overthrown and nulli-
fied. He was subjected to personal indignities by the mutineers and
" as a.concluding stroke was fired upon by some of them. The affair
- was an exhibition of mob violence coupled with complete defiance of
authority. The conduct of the men, as proved, included definite
overt acts of mitiny (CM ETO 895, Fred A. Davie, et al; CH 570 3147
‘Gayles, et al; CM &TO 3803, Gaddis, et al). :

c. Accused's profane and obscene language which included
threats of violence to officers and men and his deliberate open defiange
of the authority of his superior officers and disobedience of their .

CCORADENTIALY L e |
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lawful onders in the ixm'ediate presence and hearing of other mems
bers of the company who were inwvolved in the swbsequent disorders
formed a matrix of swstantial evidence which supports the, court's
finding that he contributed principally to the subsequent mutiny
With this evidence placed against the proof of his conduct on the
two prior occasions, the court was fully Jjustified in concluding
that his actions, taken as a whole, were a proximate and moving
cause of the mutiny. The fact that there might have been other
contributing causes to the mutiny is no defense.

"It is enough to prove that the conduct
of the prisoner was one of the exciting
causes of the mutiriy" (Winthrop's Mili-
tary Law and Precedents (Reprint 1920),

.- vhs Pe583, n,72 quoting O'Brien,
p.298) (Underscoring supplied).

The findings of accused's gullt of the offense ofi exciting a mutiny’
were sustained by substantial evidance (cM BTO 3928, Dav:xs, Cf: CM
ETO 2729, McCurdz)

8. Accused's willful disobedience of the legal orders of
Captain Flynn and Lieutenant Gooding (Charge and Specification and
Additiénal Charge II and Specification) were proved beyond all doubt
or contradiction (Ci ETO 31L7, Gayles, et al., supra; CM ETO 3078,

Bonds, et al). -

9. Although the conduct of the company commander in failing
to suppress the prior mutinies and to cause appropriate punishment to
be imposed upon the offenders engaged in such enterprises is probably
sibject to severe criticism, if not disciplinary action, such short-
comings afford accused neither defense nor palliation.

410, The charge sheet shows accused is 21 years, 11 months
' of age and was indwted 20 December 1943 at Buffalo, New York, to
serve for the duration of the war plus six months. No prior service
is shown. .

11. The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the sub=-
stnatial rights of accused were committed during the trial, The Board
of feview is of the opinion that the record of trial is legally suffi-
cient to support the findings of gullty and the sertencs.

12. The penalty for willful disobedience of a commissioned
officer in time of war and for exciting a mutiny is death or such other
punishment as a court-martial may direct (AW 64,66)., Confinement in
a penitentiary is authorized upon conviction of exciting a mutiny (AW 42).
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"~ The dosigaation of the United States Penitcntia.ry, Lonaburg, »

- Pernsylvania, as the place of confinement is proper. (AW 42; Cir,
229, ND, 8 June 1944, sec. II, pars lb(h), 3h)

# 7M

J udge Advocate

J udge Advoca.te '
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Branch Office of The Judge Advocate General

\

with the
European Theater of Operations
- APO 887
BOARD OF REVIEW NO, 1 ‘
£ | 29 JUN 1945
CH ETO 13276
URITED STATES ) SEINE SECTION, COMIUNICATIONS
)  ZONE, EUROPEAN THEATFR OF
Ve g OPERATIONS
Technician Fifth Grade ) Triel by GCM, convened at Paris,
VIRGLE L, CLOWER (39568162), ) France, 29 May 1945, Sentence as
L95th Ordnance Heavy Automotive ) +to each accused: Dishonorable
leintensnce Company, and Private )  discharge (suspended as to
KENNETH A. WESTBROOK (14122343) ) CLOWER), total forfeitures and
3254th Ordnance Base Depot ) confinement at hard labor,
Company ) CLOWIR for two years, WESTBROCK
) for five years. Places of cone
) finement: CLOWER, Loire Discie--
) plinary Training Center, Le Mans,
) France; WESTBROCK, Eastern Branch,
) United States Disciplinary
) Barracks, Greenhaven, New Yorke

HOLDING by BOARD OF REVIEW NO, 1
RITER, BURROW, and STEVENS, Judge Advocates

1, The record of trial in the case of the soléiers named above
has been examined by the Board of Review,

2. Accused were tried upon the following charges and specificationss
) CLOWER
'CHARGE I: Violation of the 96th Article of Wars

Specification: In that Technician Fifth Grade
Virgle L, CLOWER, 495th Ordnance Heavy
Automotive Maintenance Company, European
Theater of Operations, United States Army,
did, in conjunction with Private Kenneth A,
WESTBROOK, United States Army, at Fontenay= :
sous-Bois, France, on or about 19 April 1945, 13 27 6

-1« BONFLiisk



"> CONFIDENTIAL

oF

(232)
wrongfully diapou of one husuired (100)
gallons of gascline, property of the
United States, by sale, thsreby diverti.ng
vital war supplies from use in military
operations against the enemy during a orie
tical period of combat operations, ot

CHARGE IIs. Vio;ation of the 94th Article of War,

Specificationt In that Techniclan Fifth Grade
Virgle L. CLOWER, 495th Ordnance Heavy
Automotive Maintenance Company, European
Theater of Operatioms, United States Army,
did, in conjunction with Private Kenneth 4,
WESTBROOK, United States Army, on or sbout
19 April 1945, wrongfully and willfully,
and without proper authority apply te¢ his
om use and benefit, a 3/4-ton truck, valued
in excess of fifty dollars ($50,00), property
of the United States, furnished and intended

© =~ for the military service thereof,

_ FESTEROOK

Identicail charges and specifications, with appropriate
transposition of names,

3+ In the opinion of the Board of Review the record of trial 1s
legally sufficient to support so much of the findings of gullty of
sach acaused of Charge I and Specification preferred against him as
involves the finding that each acaised did at the time and place
alleged wrongfully and unlawfully dispose of 100 gallons of gasoline
property of the United States, furnished and intended for the military
service thereof, of a valus of $16,18 in violation of the 94th Article
of War (CM ETO 6226, Egly; CM ETO 7506, Hardin; CM ETO 8556, Garrison), -
legally sufficlent to support the findings of gullty of each accused
of Charge II and Specification preferred against him (CM ETO 9288,
Mlls; CM ETO 11936, EM& et al) and legally sufficient to eupport

the sentences, é o
% Judge Advocate
é‘ . Zl ;@[ ‘ Judge Advocate

(h.Judge Advocate
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DERFINENTIAL , 1(233)
Branch Office of The Judge Advocete General

with the
European Theater
APC 887
F REVIEW NO. 1 - . .

POKED OF REVIET RO 2 AU fod
CK ETO 13279
UXN _I TED STATES ) SBIWE SECTICN, CC:IUNICATICNS ZCNE,

) UBITE" STATES FORCES, EURCFEAN

Ve g THEATER
Staff Sergesnt JOHN TIZILIANS ) Trial by GCH, convened at Paris,
(32899855), Techniciens Fifth Graede, ) Frence, 2, 3 February 1945. Sentence
NICHOLAS J. TANELLA (32895971) end ) as to each accused: (suspended in
BEN EEFTER (39716554¢) and Privates ) toto as to HEFTER, ZYWIECKI, MORESCHI
HENRY R. ZYWIECKI (31422685), ) =and KOEEN) Dishonorsble discharge,
STANIEY MCEESCHI (36712267) and ) total forfeitures eand confinement. at
OSCAR T. KOEHY (35923526), all of } herd lebor, TIELENANS, 15 years,
Compeny A, 71¢th Reilway Operating ) TANELLA, 15 years, HEFTER, 8 years,
 Battalion ' ) ZYWIECKI, 5 years, MORESCHI, 10 years,

) ) KCEHT, 5 years. TIELEMANS and TANELLA,

) Eastern Branch United States Discipli-

) nery Barracks, Greenhaven, New York,

HOIDING by BOARD OF REVIEW NO. 1.
RITER, BURROW and STEVENS, Judge Advocates
1. The record of trial in the case of the soldiers nemed above has

- been examined by the Board of Review,

2. Accused were tried‘jointly upon the following Cherge and specifi=-
cationss ‘ N

-

CHARGE: Violation of the 96th Article of Ware.

SPECIFICATION 1: In that Technician Fifth Grasde Ben Hefter,
Privete Stanley Moreschi, Technicien Fifth Grade Kicholas
Je Tanella snd Staff Sergeent John Tielemans, ell of Company
A, 716th Railway Operating Battalion, European Thester of
Operetions, United States Army, did, et or near BLreux,
Frence, at or near Versailles, France, end at or near Paris,
France, and at various ‘end sundry places between said plaeces, =,
between 1 Zeptember 1944 end 30 November 1944, jointly and
in conjunction with each other, and other members of 716th
Reailway Operating Battalion, 724th Railway Operetirg Battalion
and other railway operating personnel, egree and conspire to

g 13279
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defraud the United States through pillaging, division
of spolls, end mutuael inactiom against nillaving by each
., other, through wrongful conversion to their ‘ewn jolit, -
-and geveral purposes end profit, of military supplies and -,
" equipment, the property of the United States in the
-, possession and custody of military agencies; furnished ™
_and- intended for thée milltary service thereof, whila such .
- supplies and equipment were eurouto to military forces
. engaging the enemy, and to other military forces of the.
United States, during a critical combat period in the o
theater of aotive military operations;.and pursuant
_ theretd, dld, at divers times and places as herein alleged’
wrongfully divert such supplies aend equipment from the - -
millitery purposes for which such supplies were intended.
to their own purpose of personal/profit.

Specification 23 In that Private Stanley Moreschi, Company A
716th Railway Operating Battalion, European, Theater of* .
Operations, United States Army, d4id, at or near Paris,
France, between 1 September 1944 end 30 September 1944,
~ wrongfully -dlspose of sixty (60) cartons of cigerettes,
- property of the United States and intended for use in the’
‘military service thereof, thereby contributing to a
shortage of cigarettes in the Europeesn Theater of Opera- .
tions, which cigarettos were intended and necessary for
the morale of the armed forces during a critiocal period
of ocmhat operations.

* Specification 31 In that Privste Stanley Moreschi, Company A,
716th Rallway Operating Battalion, European Theater of.
Operations, United States Army, did, at or near Dreux,
France, on or sbout 15 Ootcber 1944, wrongfully dispose
-of forty (40) pounds of coffee, property of the United

"~ States end intended for use in the military service -
thereof, thereby diverting vital food supplies from use
in the theater of operations and contributing to a short=
‘age: of food supplies during a oritical period of combat
‘Sperations.

Speeification 43y In that Technicisn Fifth Grade Ben Hefter,
Compeamy A, 716th Railway Operating Battalion, European
Theater of Operations, United States Army, did, et or
near Versailles, France, on or about § November 1944,
wrongfully dispose of thirty (30) packages of cigarettes,
property of the United States and intended for use in the
military service thereof, thereby contributing to a short=«
‘age of cigarettes in the European Theater of Operations,
which cigarettes were intended and necessary for the morale
of the armed forces during a critical period of combat
ope:ations. .

1

Specification 5% (D;sapprovod by reviéwing'authority){

= m
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Specification 63 In that Technician Fif%h Greade Ben Eaftor.; '
Company A, 716th Rallway Operating Ba.ttalion, European -
Theater of Operations, United States Army, did, at or :
near Versatlles, Frence, on or about 18 November 194%,
wrongfully dispose of twenty (20) pounds of coffee,

. property of the United States and intended for use in-
the military service thereof, thereby diverbing vital
food supplies from use in the theater of operations and :
contributing to a shortage of food supplies during 8. L .
oritical period of com.bat operations._ g » ,

Specification 73 'In tha:b Techaioien. Fii‘th Grade Niohola.s .

. J. Tenella, Compeny A, 716th Reilway Operating Battalion,
European Theater of Operations, United States Army, dia,
at or near Dreux, France, on or about 10 September 1944, ..
wrongfully dispose of five hundred {500)-packages of
‘cigarettes, property of the United States and intended
for use-in the military service thereof, thereby ocon-
tributing to a shortage of olgarettes in the Eurcpean
Theater of Operations which oigarettes were intended '~ .
‘and necessary for the morale of the ermed foroes during
a oritiocal perlod of combat opera:bions.

Specification 8: In that Technician Fifth Grade Nicholas ,, .= -
Je Tanslla, Company A, 716th Railway Operating Battalion,

* Europesn Theater of Operations, United States Army, dia,-
at or near Dreux, France, on or sbout 22 September 1944, -
wrongfully dispose of five hundred (500) packeges of-

 oigarettes, property of the United States and intended.

~ for use in the military service thereof, thereby contri-
buting to a shortege of cigarettes in the European Theater
of Operations, which cigarettes were intended and necessary

for the morale of the armed i‘orcea during a critical period
of combat operations.

Specifica‘bion 9: In thet Staff Sergea.n‘c John Tielemans, Company:.

_ A, T16th Dallwey Operating Battalion, European Theater of
Operations, United States A.rmy, did, at or near Dreux, France,
on or ebout 12 September 1944, wrongfully dfspose of five - .
hundred (500) packages of cigarettes, property of the Unlted
States and intended for use in the military service thereof,

. thereby contributing to a shortage of cigarettés in the )

European Theater of Operations, which cigarettes were intended
and necessary for the morale of the armed férces during a
critical period of combat operations.

Soecii‘ication 103 In thet Staff Sergeent John Tielemans, Company
A, 716th Rallway Operating Battalion, Europsan Thester of
Operations, United States Army, did, at or near Dreux ,France,
on or about 20 September 1944, wrongfully dispose of five
hundred (500) packages of cigarettes, properfy of the United

’
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Stetes and intended for use in the milltary service thereof
thereby contributing to a shortege of cigarettes in the
European Theater of Operations, which cigarettes were intend-
ed and necessary for the morale of the armed forces during

a critical period of combat operations.

Specification 11: In that Private Oscar T. Koehn, Company A,
716th Railwsy Operating Bettalion, Zuropean Thester of
Operations, United States Army, did, at or near Versailles,
France, on or sbout 5 November 1944, wrongfully dispose of

" three (3) case of 10 in 1 rations, property of the Uniteg
States end intended for use in the military service there-
of, thereby diverting vital food supplies from use in the
theater of operations and contributing to a shortagze of
food supplies during a critical period of combat operations.

Specification 12: In that Private Henry R. Zywiecki, Company
A, 716th Railwey Operating Battalion, Europesn Thester of
Operations, United States Army, did,et or near Versailles,
France, between 1 Novermber 1944 and 30 November 1944,
wrongfully dispose of three (3) cases of 10 in 1 retions,
property of the United Stetes and intended for use in the
military service thereof, thereby diverting vital food
supplies from use in the theater of operetions and contrib-
uting to a shortage of food supplies during a critical
period of combat operations.

Tielemans, Tanella, Hefter and Xoreschi each pleaded not guilty to the Charge
‘and specifications preferred respectively against him., Zywiecki and Koehn
each pleaded guilty to the Charge and specifications preferred egeinst him,
Tielemens was found guilty of Specificationsl, 9 end 10; Tanellas of Specifi=-
cations 1, 7 end 8; Hefter.of Specifications 1, 4 and 6 and of Specification
5, except the words "end intended for use in the military service thsreof,
thereby contributing to a shortage of cigarettes in the European Theater of
Operations, which cigarettes were intended and necescary for the morale of

the armed forces during a critical period of combat operations" substituting
therefor the words "received by him for his personal use", of the excepted
words not guilty, of the substituted words guilty; Zywiecki of Specification

. 123 MNoreschi of Specifications 1, 2 and 3, and Koehn of Specification 1ll.

No evidence of previous convictions was introduced ageinst any of the

accused. Each accused was sentenced to be dishonorably Aischarged

the service, to forfeit all pay and allowances due or to become due and to be
confined at hard laebor, Tielemans end Tanella each for 35 years, Hefter for

20 years, Zywlecki for five years, Moreschi for 25 years end Koehn for five
years., The reviewing authority, as to Tielemans and Tenella, epproved only
so much of the sentences as provided for dishonorable discharge, forfeiture of
ell pey and allowances due or to become due and confinement at hard labor each
for 15 years, designated the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement of each of the said accused,
and forwarded the record of trial for action pursuant to Article of Tar 50%; as
to Hefter, disapproved the findings of guilty of Specification 5, approved
only so much of the sentence as provided for dishonorable discharge, forfeit-
ure of all pay and allowances due or to become due and confinement at hard
labor for eight years, and suspended the execution of the sentence; es to

4=
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" Zveiecki, approved the sentence but suspendéd the exsoutlon thereof; as to

.¥oresehi, approved only so much of the sentence as provided for dishonorable
d2scharge, forfeiture of all pay and allowances due or to becoms due and

. confinement at hard labor for 10 years but suspended the execution thereof; . = .

. and es %o Koehn approved the aentenge but suspended the execution thereof,

T (239

- The proceedings as to Hefter, Zywieckl, Moreschi, and Koehn were
- ‘pablished in General Court Martial Orders Number 559, Headquartess, Seine
Soction, Commniocations Zone, Europesn Theater of Operations, 31 Msy 1945.

3.”, The,ﬁndixigs bf guilty of ascused Zywieckl and Koehn are based upon-their -
pluess of gullty end their confessions in open court. As to acoused Hefter

" ord Yoreschi, ocompetent, subatantlel evidence supported the findings of guilty

. ¢f eeoh accused (Hefters Specification 1,4 end 6; Moreschis 8pecifications 1,
2 end 3)e The pretriel extra-judiolel statements of Hefter (R126; Prose Ex.
6) and Moreschi (R127; Pros. Exe7s R128; Pros.EX.8) were admissible in .
-evidence beyond questton. The record of trisl is legally sufficient to
.surport the findings of guilty and the sentences of accused Hefter, Zywlecki,

_ Yioveschl end Koehn (CM ETO 8234, Y# et als CM ETO 8236, Fleming et alg
" C¥ ETO 8599, Hart et aly CM ETO 12203, Bruce et aly CM ETO 12303, Jennings et
'el). L —""-"'—"\ R ~ ) ) R —— . ”

4, On the assumption that the pretriel extrae-judicial statements of Tielemans
 (£88; Pros.Ex.2) and Tenelle (R120; Pros.Ex.4) were admissible in evidence,

. 4the record of trial is legally sufficient to support the findings of guilty

erd the sentence ae to each accuseds. The authorities cited in the preceding

. peragraph support such oonclusion. However, the velldity of Tlelemars' eand
" Tsrella's convictions depend. upon the admissibility in evidence of their

. stutements,  If they were errcnecusly considered by the court the findings
T ¢f zuilty end the sentences as to sald accused must be set aside, as the
" ‘remaining evidence of guilt is not compelling (CM ETO 1201, Pheil, and :

- authorities therein cited)s - It is necessary therefors, to consider whether
thare is substential evidence in the record of trial which supports the '

" eourt's decision that they were voluntary statements of said accused or .

., vhether the-contrary is true-gnd they ware. the products of compulsion end
dvress visited upon them or of promlises of rewards or immunity made by agents
of the Criminal Investigation Division of the Office of the Provost Marshel
Gevsrale . . L ST ' :

- ‘Tlelemans! statement (Pros. Ex.2) is dated 6 Decenber 1944 end was -
obtained from him by Agent S.T. Micheolson at the Caserne Mortier (Seine Base
Prison), Paris, on said deate while Tielemans was in confinement. Likewise
Tenulle's statement (Pros. Ex.4) 1s deted 6 December 1944 and was obtained

. from him by Michaelson et the Caserne Mortier in Faris on said date while
Tanella was alto in Confinement.  The evidence showed thet Tielemans and
Tanella were present in the seme room at the same time when interiiewed by
Michaelson, and there is a strong implication that the investigation, at
leest partially, was a Joint one. Micheelson wrote the statements in long
hend after the inberviews and each acoused then signed and swore to his

- stetoient. Tanells actually executed his statement prior to the time Tielemens
signed and made oath to his statement. ; o o .

) Widespread thefts of vital and necessary food supplies and rations, owned-
by the United States and furnished and intended for the use by combat’ soldiers |
on the bi;vttle lines and other troops in the Europeen Theater of Operati‘?ns, ’l

C - . : Ay
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from railroad trains eanroute frcm the Normandy beach-heads to Paris ocqurred in the
late summer end early autwm of 1944. The facts and. ciroumstances of the locting
end diversion of supplies are set forth in detall, end are discussed in the holding
of the Board of Revie® in CM ETO 8234, Young et al, supra, to which reference:is
hereby maje. As a result of undercover and secret Tnvestigations, the arrest of .
suspected soldiers and particularly those who were members of the 716th and 724th
Railway Operating Battalions was determined upon by the proper military. authorities,
In the execution of such plan the militery police on 25 and 26 November 1944 made
the arrest of about 500 soldlers (R91) who were suspected of the thefts of the i‘ood
supplies and rations from the railroed trains and unlawful disposition of same.

As the men were arrested they were taken to the Hotel Montcalm in Paris where they
wore held in custody for eseversl days. During such time they were interviewed and’
investigated by Criminal Ivestigetion Division egents who numbered ebout thirty(RS1).
Tielemans and Tenella were both teken to the hotel on 25 November where they
remained under restraint until 6 December when they were removed to tho Caserne”
Mortier where they were ocnfined wmtil time of trial.

The evidence ‘presented by the defense intended to show that the »statements of
the two accused were not their free and voluntary acts and prosecution's evidence
in opposition thereto are directed at two separate episodes at different times’ and .
- places, but it is asserted by the. defense that the evidence in ite cumilative
effect showed that each of the confessions were obteined by extra legal methods

and wers not voluntary. 7 i =

EVENTS AT HOTEL MONTCAIM
Tielemans

~

DEFENSE'S EVIDENCE: Tielemans on 3 December gave his first statement (r603
Pros. Ex.1).to an agent wherein he denied his guilt’ of theft end unlewful
disposition of government property. As o witness, Tielemans asserted this state-
ment was true. After mak'ng this statement, Tielemens testified,. he was -
informed by the agents that he would npt be released until he made another one
(R67). When he informed ond of the sgents that he was from New York and was a
supply sorgeant the agent stated he was a "damn crook even before you start -
talking" and that five soldiers had informsd him (the agent) that they had given '
Tielemans cigarettes for clothing end shoes (r88).

According to Tielemans, although the agent attemp'hod to -gecure his admission
of the truth of this accusation, he sjeedfastly denied the charge (R68). On the
afternoon, of 3 December, while Tielemans was being further interrogated by the
agents, one of them "cams over and swung at me and knocked me against the wall"
(R68,73) and another agent exclaimed, "Throw him down in the hole. We'll give

“him another workout leter®. He was placed in another room and’ the guard was
_ instructed t6 allow no one to talk to him. Michselson, who was at the hotel,
asked Tielémans concerning the assault by the'egent and. upon being informed of
the details of the eplsode said such action was not necessary and he would see
that Tielemans was not ocalled again.(R68). Tielemans was mot questionsd further
at the hotel and was not struck thereafter (R73)., Three soldiers, who were held
for investigation, testified that from a window.acroes the area way or court of
the hotel they saw Tielemens fall from a chaire. One of the witnesses stateq he
saw en sgent strike at Tielemans but did _not see the blow ?reach him, The two
other witnesses saw the agent strike Tlelemans on the left side of his face and
" one of them actually saw him arise from the floor (R76 77,80 82) :

- .

o

PROSECUTION'S EVIDENCE: Michazlaon testitied no suspect or group of suspeets
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held at the Hotel Nontecolm was discriminated afainst on the basis of having
signed or not signed a confession. Jo runishment was imposed for failure

to give a stetement (R116-117). IMichaelson further asserte’ thet he dia
not remember any discussion with Tielemans with rcspect to his being from
New York and a supply sergeant and thus bound to bte in trouble (r65), Tihile
" Michmelson interrogated Tielemans at the hotel several times on or after

25 Noverber, he never struck him nor was he present when he was struck.
Tielemens showed no bruises or other signs of being struck (R84). The arent
edmitted that Tielemans may have compleined to him of harsh treatment. "I am
not saying that he didn't; I'm not saying that he did" (R84), but he heard
& rumor sbout such fact (R65),

Tenella

DEFEJSE'S EVIDENCE: Tenelle testified that he made a statement to the
agents on 26 November et Hotel Montcalm in which he denied gullt. This state-
ment was true. An agent accused Tenella of being o "derm lier" with respect
t0 an assertion in his first statement (26 November) to the effect that he
had found money (80,000 francs) in en isolated box car in Versailles and
accused him of looting. The agent aske? him if he knew what porjury was and

_upon Tenelle answering in the negative, stated that if he (Tenella) signed
the first statement five or ten yeers would be sutomatically a?des +to his
sentence and the agent would personally see thet such recult feollcwed (r93,94),
The agent expressed incredibility as to the emourt Tenelle stated he,won in
garbling and a major who was present declared his disbelief of his statement
that he found 80,000 franos. An sgent said, "Throw him down in the hole"
(R95), and there he was placed for 48 hours (R94,95), The "hole" consisted
of three rooms in the basement of the hotel, which had no windows an? there
was no heat. - The "hole" was used as a storage for furniture. It was
‘crowded because it was too small to contein ell of the suspects. . Smcking
made the air foul. ‘The only drinking water was brought in a bottle by =
military policeman., It was intended for a man afflicted with venereal
.disease but all of the men were compelled to drink from the bottle, Only one
?eal)was server Tanelle during that period = "C" rations and a cup of coffee
RO95). ' )

After 48 hours Tanella was brought from the "hole" en? ziven e hot megl
et a casual mess in the vicinity of the hotel (RS5). FHe was then places in
a room on the second flcor of the hotel. There was a rfuard in the hall who
took the mebtresses from the men who had made no statements and would not
allow them to sleep, nor did the ~uerds allow such men to sit dowm. Tanella
did not sleep that ni:ht, OUnly men who hed sivned statements were given
mettresses and sllows® to sleep (R96). Tenella testifie~ that he wes "scarei"
as a result of being in the "hole". 4in acent named Johnson, informes him
thaet if he sirmed e statement he would be relemsed and accordingly he signed |

. one on 29 November (which was not introduceA in evideunce) "to cover up for
something else" (R98, 102). However, Tenella was not released, but was
telen to Caserne iortier (R98). The statement of 29 Jovember was felse =
"it was made up" (R93-04). The first statement of 26 Hoverber was destroyed
when he gave the second statenmernt (R102). 1wo other soldiers who were hela
et Hotel ontcalm at the time Tanelle was in custcedy corroborated Tenella's
description of the "hole"™ (R1C7-110). Lilkewise Tenelle's testimeny with
rescect to the action of the-agents in preventing men from sleepinr unless
they made stetements receive? surport vy the testimony of these sol-riers

(R110-114). ' e . -
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‘ mpszcmxou's EVIDENCE: Miohaelson testified that on’ the ‘night of 26 Novemb.r, .

nbout 300 men were brought to Hotel Montcalm for the purpose of questioning,- -There
_ was no heat in the hotel® and its capacity was limited. The cellar was warmer than
- ~the upper floors of the hotel. It was essential that the suspects be separated, and
‘the sgents in vonducting the interviews required separate rooms. The men were not
sent to the cellar as . punishment, but were oonfined there tempora.rily as a matter of
necessity. Their presence in the cellar was not related to the fact that théy had or =
hed not made statements., Michaelson thought the men were fed as often as the agents. .

' 90" pations and cwffee were furnished on several occasiohs and there was no dissriminastion

pra.oticed against men who refused te give statements (3116-117) One of the military 1

police who acted as guard at the hotel testified that while the guerds kept the men

under close survelliance the men were not awakemeifrom their sleep without reason, but
only for the purpose of interrogating them (RIOQ) Ageni: Correri testﬁ‘led "Those ‘men
never staﬁed in tha basement over nlght“ (Rlz&) . . - :

S mrsucmmomm

R .
.
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DEFENSE*S EVIDENCE: Tielemans testified that he was removed to Caserns’ l’ortier
(Seine Base Priaon) end the next time he was questioned wes on 68 December when
Michaelson osmes tq see him. A soldier by the -name of Reubolt hed stated to

" Micheelson end other agents thet he hed given cigarettes and candy to Tielemans in
exchange for issue clothing. This statement was absolutely untrue and Tielemans . -
demanded that Raubolt correct such assertion. Michaelson said to Tielemsns with -
respect to this accusations "Yokels like that (referring to Raubolt) will haxg you
- making such statements?! Tielemens had also admitted to Miochaelson that he had drawm

g clothing for the men of his company on improper requisitions. Michaelason said to
him "that would heng you or give you fifty years if they ever put that sentence to

. you" (R68). This statement wes in the form of & threat (R73). Miohaelson further
said to Tielemans that he .

would get a little bit more of the medicine I got

at the hotel because he couldn't watch out for me
down there. He said while . hes's in the hotel, nothing
would happen but he wesn't there". (r69). :

However, I_inchéelsén mgle Tielemap.s believe that ‘he was ta.king'ca.re of hin (R69). -
Micheelsor said to Tielemans thet a case of cié‘ai‘et‘tes was worth $22.50 end that

"if you make out a statement for two cases of
cigarettes that's $46.00." You would be tried
in court and you would probably get one to six

" months, instead. of letting “them fing out aborut
the clothing you :lssued out" (R69).

* In the Autum and early winter of 1944 the fuel situation in Paris was extremsly
precarious. It was in Deocermber before the majority of the billets of the American
soldiers receivel heat and many of the billets were unheated all winter, The
civilian population suffered severely during the winter and, the fuel ration
permitted practically no heating of living apartmepnts ang wgS Severely restrioted .
for coocking purposes. Theaters, cafes and auditoriums were never heatea. The
Board of Review takes judicial notice of these notorious facts,
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Michaelson then constructed the statement (Pros. Ex.z). '

"to-make it fit with the. amount of mondy I hsd and the
amotmt of money I had in my possession. He made out
the entire statement. He figured it out on paper (re9).

T/‘Lelemans did not dictate the statement to Miohaelsan but he signed it because:

vy hed known I had improper requisitions. I knew I - .
A - had drawn clothing out of the different depots I '
. wasn't supposed to get. I figured “if they wanted
: .~ . me to sign the statement, I would sign it for
“a 7 eigarettes. I never went near the place for
’ cigarottes (R69) * * * I waen't afraid, I figured
I was telli.ng something for our own good" (R71).

-

'rhe acoused asserted that the r‘ferenoe to tho cigarettes in hi.s statement o’
‘ Miohaelson of 6 Deoember (Prose Exe2) was false (R?O). v -
PROSECUTION'S EVIDENCE: Mioha.ulson testified that he warned Tielemans .

‘of his rights under the 24th Article of War before securing the statement of

6 December (Pros. Ex.2); that the accused seemed to understand the warning;

- that he did not threaten him or use compulsion upon him end Tielemans gave

the statement voluntarily (R60,61,88), Michaelson admifted that the statement
- referred to the exact-amount of francs which were in the acoused's possession

et the time of his~arrest (R61). Tielemans ‘and Tenella wers "'pra.cticslly '
inseparable as the latter wes the former!'s assistant. : .

: Michaelson stated he was on very friendly terms with both a.ccused and
‘addressed them by their Christian names of "John" and "Niok" (R62)s He saw -

- and talked with them et the Caserne Mortier>on the evening of 6 December (R61),
Tielemans solicited Michaelson's assistance in "straightening out" the charge
- made by the soldier, Raubolt, that he had given cigarettes to Tielemens in
excha.nge for property issued to him., Tielemans and Tanella requested Miochaslson

. that Raubolt be ‘brought into the room for the purpose of securing a correct

. statement from him (R62)e This wes done (RSS) and Reubolt repudiated his former
s.ccusa.tion against Tielemans (RSB),. ’ A

In discussing the theft of government property, Tielemans 1nformed .
Miqhs.elson that- he end Tenella each fzot two cases™ of cige.rettss. Michaelson
asked the amount of money - Tielemans received on sale of same. Upon bsing
informed by Tielemsns that he had received 125 to 150 francs per package, -
“Mjchaelson informed him that a case of cigarettes cost the United States $20
. or $26.00 (R63-64). The agent wrote Tielemans statement as the latter gave it

. in response to questions. Michaelson didn't believe he informed either
- Tielemsns or Tenella they would probably be tried by a special court and would
. “not even lose their tank (R64)., -He didn't remember the remark ebout "yokels",
' but might have said it (R66).- He denied that he suggested to Tielemans thet he
. "might got 50 years" for something else he had confessed if he did not sign the
. confession (Pros.Ex.z). but he admitted tla- accused informed him concerning the
slothing requis.ttions (r86),- Further, Michaslson denied that he made represent-
ations to Tielemans concerning - sentence of one to six months confinement for -
the disposal of cigarettes and 50 years conﬁnement for ‘other offenses (R85)

’
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. DEFENSES uVIDEliCE: " Tenella testified that his sgatement (Pros.Ex.4)
seoured by Michaslson at Caserne Mortier n the evening of December was false (R97)
After Raubolt had corrected his statemsnt ‘eliminating Tanella.'s and Tielemans' nemss

‘therefrom, Tanella informed Michaslson "whgt happened. 1n tho ’holo"' and that he
wes ! eoa.red" Michaslson said . :

e

[

fhe ‘couldn't release me, but he could=e’ he'll tix o O

_ statement up stating that I didn't-steal the stuff N

“ « °  and 8o thet it would be pestty lu'oony, and thatts ‘hho '
< . statement he made there, sir" (R98) " # * He gaiq

" tthe mogt you can get for two oases. of that is $22.50 o
S each, That amounts to less than 350.003unything oL e
"+ . under {s petty laroeny” (399). . - .
He further 1n£ormed Tanella tha‘b the maximm punishment would be six months :
confinement which would probably "be cut down to two months by the-reviewing bn.rd"
and by good behaviour accused would be back in his outfit in 30 days with his- )
rating. The agent mentioned the faoct that Tielemans and Tenella had wrongfully
drewn clothing at Reims, He further said that Reubolt was ",;]ust the kind of yokels.
" that.ocould hang" Tielemans and Tenella (R99,101), Tanella was afraid of the - . °
treatment he reoeived in the "hole™ and of the statement "about gotting Lifty years
for olothing"and he thought he was getting a reward: for signing the statement. He . --
" also maje the statemsnt "to cover up for selling guns and making ash-trayg to GIg®
(RlOl). »He edmitted.that %aa never been beaten, except one of the guards said "if .
they - -leavs him in 4he room with us alone he wopld make all of us tallc ona at a time"'"
(rR104). o . S N

 PROSECUTION'S EVIDENCE: With respect to Tanana', the agent, Michaslson, '

"~ asserted that,.tis accused gave his statement (Pros. Ex.4) at the Caserne Morkier

on 6 December after timely warning; that it was voluntarily given and that Tanella
was not threatened and no promise of reward or’ immunity was maje to him.- Accused
dictated it to the agent who wrote it , and it was then'zead to and by Tanella.

It was obtained lmmediately prior to Tislemans' statement {Prose Bx.2) and both
acoused were then present in the room (R88,115), Michaslson did not know Tenslla -
before that night f R91). The aocused desired to meke a new statement after Raubolt™

- retracted the accusation against Tielemans and -Tenella. The latter gald to- ’
Michaelson "I took sbout two cases of cigarettes individually®™ (R89). Hiohaollon .
admitted that Tielemans':(Pros. Ex.2) and Tanellals(Pros. Ex'4) statements were. = '~
practically identical. He expleingd."Tielemans' story is in substance the same as
Tanella's statement™. Tenella informed Michasleon he received 125-150 francs per
package for the cigarettes and then Michaslson "figured out what it emounted to and '
vhat it came to in dollars". Miochaslson denied he stated to. Tanella that the - .
alleged drawing of clothing was a bad thing and he might receive a long’ sentence

for the offense (RSJ). Mioha.elaon testified that in his opinion

"'hho taking of \the oigare’ctes wa.é not particularly such
R grinous thing on the part of these boys booause
%7 . soms of them fell into i&" (291).- S
He dem.:l.oc!I howsver, that he prcmiaed Tanells-that if he oonfosaed he would obi‘«ain
“'a-lighter sentence, and also dnied that he stated that the taking of two boxes of
‘cigarettes—would only be petty larceny (R115). He didn't think he told Tanells or
. othora that the taking of tka bonl ot‘ ciga.rettea was not a- grievons thing (Rsl).x and‘;

“,"’ . . c.. ) -10- - ”-
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he- didn’t believe he informed Ta.nella that he would be triod by a Bpeoia.l court.’
"~ He denied positively that ho told Tanella that he’ probably would not lose his.
'ran}.,' 1364). S AN - :

. Qf gravo :Lnrportanco in cons.tderaticn of tho validity of the sentenoo!

. of I‘ielemanu end Tanella.is ‘the question whether the admission in etidence of

" their extra-judicial statements, seoured under the ocircumstances hereinabove,
surmarized » 80 vitiated the-legality of the trial as tq oconstitute a vi,olation .
of theé due ‘process of law clauao of the Fifth Amendmont to the Federa.l )
constﬂmtion. S

-~

"The ruls {s basio that the guarantee of due -
process of law in the Fifth Amendmen® to
 -the United States Constitution extengs .
. %o persons on trial before oourts-'martiul
: (Grafton v, United States, 206 U.S, $83,
(CoC.A 5th 1940), 115 F(2na) 435; Sahits -
v, King (C.C.A.8th 1843),183 F (2nd) 2833 -
United Btates v. Hiatt (C.C.Ae 3rd I944),
141 ¥ (20a) 6643 end other suthorities -
. oitod in CM BETO 4564, Woods). It is - -
" inoumbent upon the.Board of Review, as = -
~well as all other military justioe o.uthor- o
. 4ties, to.insure that every accused before
" a ocourt martial received a fair trial"(cu
(ETO 13222, Howard). . o

<,

v -

: Tho Board of Review 1111 examina a record of trinl to disoover whether e
en accused's constitutional rights havebeen violated (CM ETO 667, Radloff, II .

Bull JAG 4293 CM ETO 2297, Johnson and Lopers CM ETO 4564, Woodnxcn ETO 9128,

Houtchins and Béiley; CM ETO 13222, Haward. supra). ‘ R

' The Federal civil oourts upon habeas corpua prooeedinga will -undo
‘sonvictions by courtz-martial when violation of an accused's constitutional
rights is showm or where the proceedings discloso the lack of "due process of
lsw" es guaranteed by the Fifth Amendment (see suthoritiea cited supra).
Undoubtedly a convietion based upon a confession where the evidence is clear and -

uneontredioted that it was. obtained by foroe and: oenpullion would be nullified
 for the reason that the proceedings would represont Y depa.rtura from the "funda=

mertal principlies of liberty end “justice” (Hebert ve Louisisna, 272 U.Se. 312,
316, 7T1L Ed. 270, 273)(1925 which are indigenous in our judiolal process (B_qxd .
v. United States, 116 U.S. 616, 29 L.Ed.746 (1886)) )

Whild a oaurt-martial is not a part of the judicial branch of tho '
government, but is an agenoy of the executive,“it is a legally constituted, court -
C "Its Judgments, nhen approved as ‘required, . _
rest on the sape basis, and are surrounded _ -
by the same considerations, which give B
conolusiveness to the judgments of other
legal tribunals, including as well :the “lowest ~
. ' a8 the-highest , under like ocirdumstences" B
(Ex Parte Reed, 100 US 13 23; 25 L.za.ssa 539 (1379)

\' -11-
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See also Dynes v, Hoover, 20 How, 65, 15 L. Ed. 838 (1858); Grafton v.
United States, 206 U.S. 333, 51 L. Ed, 1084 (1907)

It is therefore consistent and logical to believe that the Federal
civil courts, in examining. into the regularity of e trisl before a court-
martial in the 1light of the due process clauss of the Fifth Amendment,
would apply the same rules as are applied in the examinetion of proceedings
- of State courts where the due process clause of the Fourteenth Amendment
is ocalled into issue. This conclusion if fortified by the fact thet both
State courts and courts-martial are independent of the Federal Judicial
system and the right and authority of the Federal civil courts to examine
into the regularity of their proceedings are premised among other grounds
upon the presence of a question involving the violation of a Federal

" ‘constitutional right of en accused.

With respect to alleged involuntary confessioms of accused convicted
in State courts, the Suprems Court of the United States has spoken es
follows:

"As epplied to a criminsl trial, denial of due
process is the failure to observe that fundsment-
al fairness essential to the very concept of
justice. In order to declare a denlal of it/mist
find thet the absence of that fairness fatally
infected the trial; the acts complained of must
be -of such quality as necessarily prevent a fair
trial., Such unfairness exists when a coerced
confession is used as a means of obtaining a
verdict of guilt. We have so held in every
instance in which we hdve set aside fpr want of
due process a conviction based on a confession.

To extort testimony from a defendent by physical
torture in the very presence of the trial tribunal
is not due process. The case stands no better if
torture induces an extra~judicial confession which
is used es evidence in the courtroom.

% * *

VWhere the claim is that the prisoner's statement

has been procured by such means we are bound to make
‘an independent examination of the record to determine
the validity of the c¢leim. The performance of this
duty cannot be foreclosed by the finding of a court,
or the verdict of a jury or both. If the evidence
bearing upon the question is uncontradicted, the
applicetion of the constitutional provision is
unembarrassed by a finding or a werdioct in e state
court; even though, in ruling that the confession

was admissible, the very tests were applied in the .
state court to which we resort to answer the constit-
utional question.

-12= ,
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There are cases, such as this one, where the evidence
. as to the methods employed to obtain a confession is
conflicting, end in which, although denial of due
process was not an issue in the trial, an issue has
been resolved by court and jury which involves an
enswer to the dqus process question. In such a case we
accept the determination of the triers of fact, unless
.1t 45 so lecking in supoort in the evidence that to
give it effect would work that fUndamental unfairness
whioch is at war with due procass.

- Here Jmdge and jury passed on the question whether the
petitioner's confessions were freely end voluntarily
mede, and the tests applied in answering that question
rendered the decision cne that elso enswered the question
whether the use of the confessions involved a denial of
due procesg this notwithstanding the issue submitted was
not eo nomine one coneerniqg,aueAproceas (Lisenba v.
Californisa, 512 U.S.219, 236-238), 86L. Bd. 166 180,181 (1941)
(Underscoring supplied )

"The federal question presented is whsther the second
confession was given under such cireumstances that its~
use as evidence at ths triml constitutesia violation of
due process clause of the Fourteenth Amendment, which
,requires that state criminal proceedings 'shall be .
congistent with the fundamental principles of liberty

and jJustice'.

. » * *
When conceded facts exist waich are irreconcilable
. with such mentel freedom, regardless of the contrary
conclusions of the triers of fact, whether judere or
jury, this Court cannot avoid responsibility for
such injustice by leaving the burden of adjudication
solely in other hands. But where there is a dispute
28 to whether the acts which are charged to be coercive
. aotually occurred, or whers different inferences may
" fairly be drawn from admitted facts, the trial judge
and the jury are not only in e better position to
eppraise the truth'or falsity of the defendeant’s assert=-
ions from the demeanourof the witnesses but the legal
. duty is upon them to make the decision,

»

- * *

Revliew here deals with circumstences which require !
examinetion into the possibility as to whether the
-~ judge and jury in the trial court could reasonably
conclude that the McAlester confession was voluntary.
The fect that there is evidence which would justify - -
. a contrary conclusion is immateriel. To triers of
facts is left the determination of the truth or error
of the testimony ofprisoner and official alike., It p
T8 beyond question that 1I the triers of fact acceptef ?27Q :
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as true the evidence of the-' immediate events at
WeAlester, which were detailed by Warden Dumn and
.- the other witnesses, the verdict would be that the
... confession was voluntary, 50 that the petitioneris
case rests upon the theory that the licAlester '
confession was the une.voidable OLthh of the
events -at Hugoe. - .

-

« . . *

The Fourteenth Amsndment is a protection.agadnsb.
. criminal trlals in state courts conducted in such
a manner ag amounts to a disregerd of ‘that funda-
mental fairness essenti to the very concept of
Justice', snd in a way that'necessarily prevenys/
a fair trial'., * * * A coerced oonfession is
offensive to basic standards of justice, not
because the victim hes a legal grievance agailnst
the police, but beesuse declarations procured by
torture are not premises from which a oivilized
forum will infer guilt. The Fourteenth Amendment
does not provide review of mere error in jury
i verdlcts, even though the error concerns the
_ voluntary cheracter of a confession. We cannot
say that en inference of guilt besed in pe.rt
upon Lyons' McAlester confession ® so illegical
and unreasonable as to deny the petitioner a
. feir trial" (Lyons v. Oklehoma=U.S.~,64 Sup. CT,
1208, 1212-1214, Adv. Sheet July 1, 1944, No.ls)
, (Underscoring supplied) -

(C£: Brown v. Mississippi, 297 U.S. 278, 80 L.Ed 682 (1936) Chembers Ve -
Florida, 309 U.S. 227, 60 S.CT.472, 84, L.Ed. 716(1940) Ashcraft v.
Tennessee, 322 U.S. 143, 64 8. CT.921, 88 L.Ed. 1192 (1942,

As the first step in the process of determining whether Tielemans'
and Tanella's extra-judicial statements were obteined as the result of
soercive teatment, the eviderce of the facts and oircumstances surrounding
their obtention must be examined for the. purpose of deciding whether

"There 1s a dispute as to whether the acts which

are charged to be coeroive actually ofcurred, or

where different inferences may failrly be drewn

from admitted fa.cts (Lyons Ve Oklahomai supra).

If 'it be ooncluded that the evidence crpated an issue of fact whether
_coercive acts occurred which resulted in the obtention of the confession;,.
“or if the total evidence permits the inference of non-coercion as logically
and sequentially as the inference of coercion, the Board of Review will.

" not substitute its views or conolusions for those of the court but will -
accept the findings of the court as comclusive and binding, (cM ETO 158437,
Dickerson). Oppositoly if there 1s exhibited by uncontre.dicted evidence™
a situation. ,

'u

i So inherently coeroive that its very existence

L - j;,‘ 1327“
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is irreconcilable wiilh the possession of mental
" \-"‘. froedom" (Ashcraﬂ: Ve Tennessos, supre.).

by Tielemans end Tanolla, the Boa:rd of Review is under the solemn obliga-
tion to declare that conclusion notwithstending the fact that the court
in the triael of this oase mado an opposite ﬁnding. ' A :

: The evidonce :Ls olear that on the oocuion of the interview of
" .Tielemans and Tenells by Michaslson, the egemt of the Criminal Investi- _
gation Division, on the ‘evening of 6 Decembér 1944 at the Caserns Mortier, .
' where they had been in confinemsnt since their removsl from the Hotel -
Montca.lm, the two accused were primarily concerned with the accusation
against them made by the soldier, Raubolt. Tislemsns as the. supply
sergeent of his company and Tanella, as his asiisteant, had been accused
_ by Raubelt of accepting candy and cigarettes from the members of the .
company in exchange for clothing., The two accused vigorously denled -
this charge. Then lichaelson asppeared they insisted that he obtain
. Raubolt's retraction. Raubolt was brought before the accused and under
Uichaslson's supervision he repudiated this accusation, Michaelson in
his testimony corroborates the socuseds' assertion on this a.spect of the
evidence, . )
It is also beyond dispute that Michaelson had learned from Tielemens
that the latter was involved in irregular practices in the requisition
" of clothing for the company end that Tanellsa was equally involved in sudh
~actse .
/ (
Michaelson testii‘ied he was on friendly terms rlth accused end
addressed them by their Christien neames of "John®™ and "Nick®, His action
. in securing Rembolt's repudiation of his charge sgainst them was a grat-
ultous act which carried the definite Implicetions of symphthy and
friendship. As relevent to Michaelson's method of spproach to the two
accnsed at the time of this interview, enother facet of the evidence 1s
highly illuminative. While at the Hotel Montcalm Tielemans had been
struck in the face by an unidentifies investigator. This fact was proved
beyond dispute. The prosecution did not attempt to disprove it.
Michaelson admitted he had heard rumors of the affair, and he refused to
deny that Tielemans had informed him that he had been sbused "I em not
saying that he didn't; I am not se.ying that he did%. Tielemans testifiegd
(and this assertion 'is undenied) that Michaelson declared that such treat-
ment was not necessary and that thereafter he (Tielemans) would not be..... .
questioned. Subsequently Tielemans was neither molested physically. nor -
was he interrogated . until Micheelson came to see him on the evenin.g of
6 December, : .

' Ths’evidonso is convinoing that Tielemans believed Micheelson had
intervened and prevented further mistreatment by other agénts at the Hotel
Montcalm and both acoused had seen Michaslson secure from Reubolt a with-.
drawal of his accusation. There was therefore genuine substance to
Tielemans! assertion that he believed Michaelson was "teking care™ of him.

* Tandlla,. due to his close associstion with Tialema.ns,. accepted the latter 8

bolief es his om. Michaelson unconscionsly: displayed. his attituge uhexr he -
btifibd* tha.t in hi& opinion .
\ ° i
"the taking of the cigarettes was not parti-
~oularly such a grievous thing on the part 43279
of these boys becsuse some of them fell in

1" (Ro1)e . CONFINEWTINY
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Thether he actually inf‘ormed accused, "Yokels like that referring to
Reubolt] will hang you meking such.wtatements®, or “thet / referring to the
use of Amproper clothing roquisiticn] would heng you or give you fifty

‘years if they ever put that sentence to you®” are really immeterisal matters -

in view of the overall evidence that he hed succeeded in encouraging the
beliefs by accused that not only was he not unfriendly to them, but also

. that he was sympathetic and understanding as to the situation which con-

fronted hem. :The evidémce definitely implies;that Micheslson and the

" accused did not deal ‘at "arms length"™, but that the agent had established

s quasi fiduciary relationship with them. It was in thia role that

m.ohaelson conducted his’ mterview with accused.”

It is olear from Michaslson's version of the interview that followed

‘that he engaged in a process of computing values of cigarettes and

determining the gravity of the offenses with which accused coculd be
cherged. He admitted that Tielemans' statement referred to the exdct
emount of frencs which were in the latter's possession at the time of his
errest, and he declared both Tielemans and Tenella stated they received
125-150 frencs per packege of cigarettes and. thet they each took two cases
of cigarettes. He further aimitted that both Tenella's and Tielemans'

. statement were practically identical and explained, "TielemansV story is
-~ ' in substance the same as Tanella's statement™, His testimony then beceme

equivocal. He "didn't believe" he informed either of accuged they would
be tried by spscial court and would not even lose their rank; he didn'%
remember the remark about "yokels® but might have said it; and he didn't

"think he told Tenella or others that the taking of two 'boxes of clgarettes
* Was not . grievous thing. X

An exsmination of Tielemard statement (Pros. Ex.2) shows thoﬂ following
interesting and significant coincidence. Tielemans accounted for his

~ cash funds as follows:

¥
'

Computation of Total Cash

Amount remitted Mrs. Tielemans by postal orders. $3400.00 .

+
Postal orders in Tislemans'possession - 1000.,00
Freneh fra.ncl {16086) .in Tielemsns' possession on . ‘
. arrest . 321.72
TOTAL CASE - WTl.Tz

. Sources of Caahi

Funde held by Tielemans on arrival in France 81906,00
Procesds of sale of two 038“ of ctxnrottel o s

(81375 Jor case/) . © 2760.00 _ .
: TOTAL - ‘ ;4650 -

Tielemana assertion that l[ieha.elson made the ate.temen‘bt
. ' ®£it with the emount of- money I hed,
and the amount of money I hed in
possession. He made out the entire
statmnt. He figured it out on
" paper” (R69). (Underscoring supplied)

=16~
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is therefore corroborated by the recitals contained in the statement.
Such intrizisic evidence gives rise to the strong suspicion that the
statement was the result of a bargain. Michaelson obteined a stete-
ment end thereby was able to show results.for his efforts. Tielemans
confessed to an offense calling for (as he believel) a special court

. sentence and he also hoped he had "side-tracked" charges for misuse of

clothing requisitions. Tanella's statement and situation were identical
with that of Tielemans. Michaelson admitted with respect to Tanella's
statement that "he figured it out what it emounted to and what it came

_to in dollars®.

Considered end: painsteking enalysis of the testimony in this

. gase with respect to the obtention of the extra-judiciel statements from

w

the acocused by Michaelson compels the Board of Review to conclude that in
its ultimate rTeach it showed without contradiction that Michaelson
cbtained the confessions by first obscuring his real purpose with the
mask of friendship, and thereby geined the confidence of the accused,
Having geined this edvantage he used (a) Raubolt's accusation (elthough
repudieted by Raubolt) end (b) Tielemens! end Tenella's admitted misuse
of clothing requisitions as the means of pressing from accused the

‘desired confessions concerning the theft and wrongful disposition of the
‘cigarettes. The inference from these facts ls almost irresistable that

. Michaslson did not concern himself with the extent of the criminality

of the accused (if in truth there were criminality) nor with the crucial
fact whether the accused told the truth in their statements so long es
he received some kind of an inculpatory statement from them pertaining

Lo cigarettes. He was perfectly willing to bargaein with them if thereby

he could attain his purpose. = The ultimate question of accuseds!
4nnocence or. guilt is subordinated to the major one presented for consider-

- ation, Can it be judicially declared that the extra-judiclel statements

were free from compulsion and coercion so that their use to secure the
convictions of acoused did not infect the*trial with "fundamental unfair= .
ness which is at war with due process of lew as guaranteed by the E‘:.fth
Amendment?

In considering the circumstances surrounding the cbtention of the
confessions, the Board of Review has elected to disregard the 'transact-
ions and events et Hotel Montca.lm which preceded their procureément by
several days. In this treatment of the evidence the prosecution hes been
favored. Those prior episodes may or may not have influenced the events
at the Caserne Mortier. As to that issue the Board of Review will resolve

- the same egainst accused and proceed on the premise that they were too .
‘remote to have any vital effect upon accused notwithstanding their state-

. ments otherwise:. It is Michaelson and the events at the Caserne Mortier

when the confessions were obtained which have -concerned the Board. of
Review and upon which it elects to pass judgment.

The 1n§tant ease does not follow the pattern of cruelty, violence
and brutality’ of the Brown, Chembers end Ashcraft cases which was denounced
by the §uprema Court, but in the opinion of the Board of Review there is
indisputably exhibited in the instant case compulsion end coercion in a most -
subtle and poisonous forme Compulsion or coercion in whatever form'or .
ghape 1t may be exerclised renders a confession involuntery. Whether it be
by direct application of physical violence or through a'long course of .
inquisitional prasecxﬁignbwhicht:elventuany bx]:e;.ks the :}i}ll gf the suspec'g
or whether 1t is applie e or concealed means whers

ookpRRUfC 27 oo Y133
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is put in fear and his will subjugated to the wiahes of his inquisitor,
the result upon the judicial process is the same, With perfect assurancas
it ma.y be asserted that fear engendered in an accused through non-violent
. ®eans may be as effective in producing desired results as the worst form
of physical brutality. As to some individuals it may emount to a form .
~of torture more. la:ba.clysmio in its affect than bodily violence.
. ! The following quotation is particulerly applicable to the con=-
fossiona here involved:

"fihen all the surrounding circumstances

. S PO ars considered in their true relations,

not only is the claim that the state=

ment was voluntary, overthrown, but

e s . the impression is irresistibly pro-

A v duced that it must necessarily have
e s been the result of either hope or fear,

or both, operating on the mind" (Bram .

v. United States, 168 U,S, 532, 562, 42 .

L. £4.568,580 (1897). T

Michaslson's insidious conduct when placed against the background

of the conditions and circumstences under which the accused gave their

confessions, geli produce but one reaction upon the mind of an unbiaseq

person. .. The cdonfessions were obtained not as the voluntary acts of.
accused, but as a result of the manipulation by Michaelson of a series

of events in such mammer as to offer the accused no escape from their

involvement ‘except to agree to confessions formilated and devised by

Michaslson. It would be a mi'suse of the terms to characterize them as -

voluntary, free-will offerings.  The truth or falsity of the confessions:

end the gullt or innocence of accused are insignificant matters as compared

- with the necessity of keepjng the military judiocial process free from -

*  suspicion, Convictions cannot be sustained which are dependent upon
confessions when the confessions were obtained ‘By the meens cortrived and
used by Hichaelson in the instant case. The Board of Review i of the .
opinion that the extra judicial confessions of the ‘accused. were insdmigsible .
in evidence and, therefore, the record of trial is legally insufficient to
sustain the findings of guﬁty of aocused Tielempns and Tanella. e

"6+ The charge lheets shcw the service of the severa.l accused as
follorws:
ACCUSED. -  AGE. . pprg ERUTED o :

' . Tielemans 31 years 1l'mos. 29 April 1943 Y¥ew York City, Mi¥s -
Tanella - 20 years 7 mos. 24 April 1943  New York City, N.Y.
-Hefter . 32 years 3 mos. 11 November 1943.Los Angeles, Calif.

Zywiecki . 34 years 1 mo." 29 Sep’cmi-{Or 1943,Boston, Mass.
/' Moreschi 23 yosrs 9 mos. es Hervenﬂoprz 1942-@'1110&5 Il}.

, Koehn 39 years . : 8 Deoemb}r 1943 Cle\mla.nd. Oh.io{
Bach accused was inducted to serve for the dura’aion of the war plus six months.

MNFIDENHM.
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and the service period of each is governed by the Service Extension Act
of 1941, No prior service of any of the accused is shown.

7. The court was legally constituted and had jurisdiction of the
persons and offenses. As to accused Hefter, Zywieokl, Moreschi and
Koshn no error injuriously effecting the substantial rights of said
‘accused were committed during the trials The Board of Review is of the
opinion thet the record of trial is legally sufficlent as to each of
said acoused to support the findings of guilty and tho sentences as
approved.

For the reasons herein asbove stated, the Board of Review is of
the opinion thet the record of trial is legally insufficient as %o
accused Tielemans and Tanella to support the findings of gulilty and the
sentences as approveds ’

&%@@g’@wge Advocate

]9
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SEINE SECTION, COMMUNICATIONS
ZONE, EUROPEAN THEATER OF
OPERATIONS, .

UNITED STATES.
Ve
Private LLOYD G . FAUGHT

(36361054 ), 78th Battalion,
18th Reinforcement Depot

Trial by GCM, convened at :
Selne Section, Parls, France,
12 May 1945, Sentence: Dis-
honorable dlscharge, total

Vgt Nt Napett Vst Vsl Voot sst? Cngst? Vst Wvnsat? Yt Spart®

/ forfeltures, and confinement
at hard labor for life.
United States Penltentiary,
Lewisburg, Pennsylvania.
HOLDING by BOARD OF REVIEW NO, 3 . \
SLEEPER, SHERMAN end DEWEY, Judge Advocates ' Y’i \}\ / '

"1, The record of trial in the case of the soldier |
named above has been examined by the Board'of Revlew,

2+ Accused was triled upon the following chargel _
nni specifications' C .

CHARGE I: Violation of the 58th Article of War,

’ Speciflcation. In that Prlvate Lloyd G. Faught
% 78th Battallon, 18th Reinforcement Depot,
European Theater of Operationa, Unlted _
States Army, d1d, at hls organizatlon, on -
or about 28 Novémber 1944, Jesert the
service of the Unlted States and 3dild re-
. main absent 1n desertion until he. came -
,under milltary control at Paris, France, on
or about 20 February 1945.

13285
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CH'ARGE ITs Violation of the 93rd Article of War.'-

Specification. In that % # % did, at Paris,
- Frence, on or about 20 February 1945, -
I with intent to do bodily harm, commit an
RIS " essault upon Sergeant Booker T. Mills,
- Company 8, 787th Milit'ary Police Battalion,
Seine Section, Com Z, European Theater of
Operatlons, United States Army, by shooting
at him with a dangerous weapon, to wit a
U.S. Army 45 caliber sutomatic pistol.

- He pleaded not guilty and,\two-thirds of the members of
" the court present at the time the votd was talen concur-
ring, was found gullty of both charges and their speci-
flcations, No evlidence of previous convlictions was intro- -
.duced. Three-fourths of the members of the cqurt present
at the time the vote was taken concurring, he was sentenced
. to be dishonorably discharged the service, to forfeit all
pay and allowances due or to become due, and to be confined
at hard labor, at such place as the reviewing authority
may direct, for the term of his natural life., The review-
ing authority approved only so much of the findings of
gullty of the Specification of Charge I as figds the
accused gullty of deserting the service of the United
States on or about 15 December 1944 and remaining sbsent .
in desertion until apprehended on 20 February 1945,
approved the sentence, designated the United States "Peni-
tentlary, Lewlsburg, Pennsylvanla, as the place of confine-
 ment, and forwarded the record of trial for—action pursuant
to Article of War 50%.

o 3. The proaecution's evidence wagd not disputed that
on 20 February 1945 in Parls, Fraence, accused was approached -

- by a military police sergeant and asked for his pass.
Accused produced a trip ticket. The sergesnt observed 1t
was dated 1944 ant was not satisfied. Accused requested

. permission to give some sandwiches to his "girl frieni",

‘who worked at a nearby cafe, The sergeant accompanied him'
to the cafe but the girl sought was not present., After
walting 20 or 30 minutes, the sergeant informed him they
had to go. Accused then asked permlsslon to leave the package
.and a message with the bartender. While the sergeant stood
ocutside, accused entered the cafe, and ren up a flight of

- stalrs, The sergeant followed., From the third floor

- accused fired seven shéts in the sergeant's direction,
the first striking the wall near him. The sergeant fired-
two shots In return, Accused having emptied hils pistol,
the sergeant advised him to throw out his weapon and come

-out with his hands up. Accused complied (R6-17), Later.
accused was lnterviewed by an agent of the Griminal Inves-
tigetion Divlision and voluntarily slgned a confession in
which he admitted his epprehension after resistance e .

; ' o 113285
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a3 above.described and his absence without leave from
his organization from 15 December 1944 until the date of
his apprehension (R17-20; Pros.Ex.2). . _

An extract copy of the morning report of accused's
organization, signed by the personnel officer, showing
accused "AWOL as of 0800 'hrs 26 Nov 44", was received in
evidence over the: objection of the defense (R5-63 Pros.Ex.l).

4, After his rights were explained accused elected
tohremain silent (RZl% and no evidence was offered in his
be alf.

5. The extract copy of the morning report wasg improp-.
erly admitted over objection of the defense. It was .
signed by the personnel officer, who had no authority on
the date in question to slgn a company morning report '
(1at Ind., CM ETO 9271, Cockerhem). Howéver, no substantial
right of accused was injurIoust affected thereby since
the reviewing authority's action modified the findings of
gullty of desertion as to the date of his initlal gbsence
from 26 November 1944 to 15 December 1944, the latter
date being correct according to accused's voluntary con-
fession. The facts shown by the evidence -- an American
soldier in Paris without authority, attempting to escape
‘wilth the agslstance of a civilian girl and firing seven -
‘'shots from a government 45 pistol at the mllitary police
sergeant, are sufficient to show an uneuthorlzed status,
1.0, abeence without authority from his proper place of
duty, and thus a sufficlent basis for acceptance of his
confession. The evidence supporta the court's findings
of guilty of Charge I and Specification (CM ETO 1629,
0'Donnell; CM ETO 952, Mosser) and of Charge II and g
Specification (cM ETO 1555 Houseworth'_ CM ETO 5566, Kennedz).'

6. The charge sheet shows that accused 1s 24 years
of age and was inducted July 1942 at Camp Grant, Il inols.
. No prior service 1s shown. _ ‘

7. The court was legally constituted and had juris-
diction of the person and offense. No errors injuriously
affecting the substantial rights of accused were committed .
_during the trial, The Board of Review is of the opinion
that the record of trial is legally sufficient to eupport
the findinga of guilty" and the sentence.

8. The penalty for desertlon in time of war is death

- or such other punishment as a court-martial may direct

(AW 58)., Confinement in a penitentiary is euthorized

for desertion in time of war by Article of War 42 .. - -

S o ) 'l‘,-1328‘5.»!
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and for assault with intent to do bo:lily harm with a:
dangerous weapon by Article of War 42 and section’ 2’76

Federal Criminal Code (18 USCA 455). - The designation K

of the United States Penitentlary,. Lewisburg, Pennsylvania,

as the place of confinement, is proper (Cir.229 WD
8 June 1944, sec.II, .pars .1b(4), 5b). ‘

Judge Ad\; oclte

j(ofwﬁq (M Judgo Ldvocate'

J/ ////1;/{/} 4 Judge Advocato
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UNITED STATES XIIT CORES .

)

)
Vo ) Trial by GCM, convened at AFO

. . © ) 463, U, S, Army, 24 May 1945,

Privates MIKE A. URIEE )  Sentence as to each accusedt
(39288076) and JAMES A. . )  Dishonorable discharge, total
WATERFIEID (13017155), both ) forfeitures and confinement at
of Troop C, 44th Cavalry Re=- ) hard labor for life. United
connaismnce Squadron (Machenizad)) States Fenitentiary, Lewisburg,

, Pennsylvaniae

HOIDING by BOARD COF REVIEW NO. 3
SLEEFER, SHERMAN snd DEWEY, Judge Advocates

le The record of trial in ths case of the soldiers named above
has been exa.mined by the Board of Review, ,
2+ Accused wore tried upon the i‘ollowing charges and speci-
fications:
TURIEZ
CHARGE Iy Violation of the $2nd Article of War,

Specification 11 In that Private Mike A Uribe, -
Troop "C", 44th Cavalry Reconnaissance
Squadron (Mochanized), did, at or near
Grossburgwedel, Kreis Burgdorf, Province
of Hanover, Germeny, on or sbout 12 April
1945, forcibly and feloniously, sgainst
her will, have carnal knowledge of Ursula
Helm, German Civilian, '

Specification 2: In that * * * did, at or near = :
Grossburgwedel, Kreis Burgdorf, Province o 13286
of Hanover, Germany, on or about 12 April - )

1945, forcibly and feloniously, agalnst

- her will, have carnal lknowledge of Ida Ernst,
German Civillan. . nnupin[NTIAL
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CHARGE II: Violation of the 93rd Article of War,.

ipecification: In that * * * 3igd, at or near
' Grossburgwedel, Kreis Burgdorf, Province

of Hanover, Germany, on or about 12 April q :

1945, wrongfully and unlawfully enter

the dwelling of Otto Ernst at Grosgburg-
wedel, 136, Hanover, Germany, with intent
to commit eriminal offenses, to wit, rape,
assault, and robbery, therein.

CHARGE III: Violation of the 96th Articls of War.

Specificstion 1: (Disapproved by Reviewing Authority)

Specification 2: In that * * * 3id, at or near

-Grossburgwedel, Kreis Burgdorf, Province of

" Hanover, Germany, on or about 12 April 1945,
wrongfully enter the homs of German civilians,
did therein wrongfully threaten the civilian
occupents with show of arms, and did therein
wrongfully have sexual intercourse with
_Ursula Helm, and Ida Ernst, German civilians,

. to the scandal and disgrance of the milltary
service, .

CHARGE I: Violation of the 92nd Article of War,

Specification: In that Private James A, Water-
£isl13, Troop "C", 44th Cavalry Recon~
naissance Squadron (Mechanized), did, at
or near Grossburgwedel, Kreis Burgdorf, ;
Province of Hanover, Germany on or sbout 12

"April 1945, forcibly and feleniously, sgainst
‘her will, have carnal knowledge of Ursula
Helm, Germen Civilisn,

CHARGE II: Violation of the 93rd Article of Ware

Specification: In that * * * did, at or near
Grossburgwedel, Kreis Burgdorf, Province
of Hanover, Germany, on or sbout 12 April

. 1945, wnlawfully enter the dwslling of
Otto Ernst at Grossburgwedel, 136, Hanover,
Germany, with intent to commit criminel
offenses, to wit, rape and aszault, therein, )

-2 -
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CHARGE IIIs Violation of the 96th Article of Var.

Specification: In that * * * i3, at or near .
‘Grossburgwsdel, Kreis Burgdorf, Province
- of Hanover, Germany, on or ebout 12 April
. , 1945, wrongfully enter the home of German
. ceivilians, d4id therein wrongfully threaten
the olvilian ococupants with show of erms,
. end did therein wrongfully have sexual
‘intercourse with Ursuls Helm, a Germen
c¢ivilian, to the scandal end disgrace of
the militsry service.

Each sccused pleaded not gullty end, three-fourtts of the members of
the court present at the time each vote was teken consurring, each
was found guilty of all charges and specifications pertaining to him.
Evidence was introduced of two previous convictions of accused
Waterfield, one by special court-martial for being disorderly in
uniform in e public place in violation of Article of War 58 (sic),’
the other by summary court for two days! absence without leave in
violation of Article of War 61, No evidence was introduced of
previous convictions of accused Uribs, All members of the court
present at the time each vobte was taken concurring, each accused wds
sentenced to be dishcnorably discharged the service, to forfeit all
pay and allowances due or to becoms dus, and to be confined at hard
labor at such place as the reviewing. authority may direct for the
rest of his natural 1life. The reviewing authority disapproved the
£indings of guilty of Specification 1, Charge III, as to accused
Uribe, approved the sentence as to each accused, designated the

~ United States Penitentisry, lewisburg, Pennsylvanis, as the place
of confinement, and forwerded the record pursuant to the provisions
‘of Article of War 50%.

‘ 34 The evidence for the prosscution is surndrized as follows:

: At ebout 0300 hours 12 April 1945 the two accused entered
‘the dwelling of Otto Ernst, a German civilian, at Grossburgwedel,
.136, Hanover, Germany (R9)., ©Other American soldiers = but neither
socused - were billeted in a portion of the same house (R15,19,23,
39)s Ernst, his wife and two femals refugees occupied two connecting -
bedrooms, only one of which had an entrance into ths hallway, so
.that it was necessary to pass through that = hereinafter referred to
-as the first = bedroom in order to go from the hall to the seconde
Ursula Helm, agsd 17, was sleeping in the first bedroom, Mr. and
Mrs, Ernst and Margaretta Boortz, a 62 year old refugee, in the second
‘(R9,11-12,23). Upon entering the house, accused knocked- on the door -
of the first bedroom and Ernst opened it (R10,23)s Accused hai a

el - 13286
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rluhlight and a pistol, ' They pushéd Mr, and Mra. Ernst into the
second bedroom ard pointed ths pistol at them (R10,23-24,44).

Uribe got into bed with Ursula, tore off her nightehirt, and pro-
ceeded to have intercourse with her. S&he submitted through fear,
explaining that tie soldiers were "handling the pistol pretty freely"
(R45).. She called to Ernst once for help (R28,45)s Then Waterfield,
“who had taken the pistol, put his hand over her mouth (R46). .

Uribs stayed for sbout an hour in Ursula‘'s bed (R47), Part
of this time Weterfield was in the ssocond bedroom pointing the pistol
at the occupants who were in their beds (23-24,30-31,38-40)s When
Uribe rose from Ursula's bed he took the pistol from Waterfield and
went into the second bedroom (R49)e There, pointing the pistol and
making menacing gestures with a razor, he caused Ernst to get into
" bed with Boortz while he proceeded to have sexual intercourse with
¥re, Ernst after reguiring her to remove all of her olothinge She -
submitted only through feer (12-14,24, 35-34 »40~41),

.

1

In the meantime Waterfield got into bed with Ursula and had

sexual intercourse with her at least three times. She did not consent

but was too frightened to resist (R46-48)s While Waterfisld was in
bed with Ursula, Uribs brought Mrse. Ernst into the first bedroom,
She was entirely neked. Ursula at that time was moaninge The two
others got into bed with Ursula and Waterfield, engaged in an act of
sexual intercourse there, then returned to the second bedroom whers,
after a third act, Uribe fell asleep on top of Mrs. Ernst (R14-15,
26-27,37,41 50—51).

- A noighbor womsn came into’ the second bedroom to rouse ¥rs,
Ernst at 7100 o'clocke When she left, Waterfield entered and woke
Uribe who was still sleeping on top of Mrse. Ernst (R16,28)s The two
soldiers picked up the pistol which was lying on the bed snd took
their departure, leaving behind them s razor, a jackat and a notebook
(16,20,21, zs 237)e ‘

At sbout 8200 o'clock the same morning, accused's troop

. commander, acting on information received, visited the Ernst residence
and saw bloodsteins on the sheets in the first bedroom (R51,53)s
A medical exsmination of Ursulae at 9:00 o'clock the same morning re- '
vealed e recently ruptured hymen as well as blood, abrasions and
tenderness about the veginas If the rupture of the hymen was caused
by sexuel intercourse as it esppeared to be, it was the first time
Ursuls hed experienced it (R59-61)s. Both accused made pre-trial
sworn statements admitting intercourse, Waterfield with Ursulu,

. Uripe with Ursuls and Mrs. Ernst, also that Waterfield "ohased the
0ld man and woman" from Ursula's room, Aside from tMis "chasing®

—4-
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there is no suggestion in these stetements of force, threats or .
lack of consent. Waterfield'!s statement represents that he was
drunk an hour before he entered the Ernst residence; Urlbe's that
he had been drinking some on the night in question (R54-59; Prose
Exsel and 2)e .

. 4, After their rights'wero oxphined to them, Uribe elected
" %o remain silent (R70); Waterfield testified, under oath, substo.ntially
as followss

s Ascused en’cered 2 hallway of the Ernst house and lmockod
at sn inside door which was opsned. by Mr. end Mre. Ernste They - -
asked for cognes and Ernst indicated that he hed none, Waterfield
then saw Ursuls sitting up in bed and asksd Ernst if they could sleep
with her, Ernst made no reply, the girl lay dowm, and Uribe said,
"Itll go first®, Waterfield conducted the Ernsts . into the second
bedroom (R63)s He hed no pistol, but observed one in Uribe's holster.
He remained with the Ernsta: and Boortz in the second bedroom smoking
until Uribe came in and took the flashlight (R64-65)¢ Then he got -
into bed with Ursula and had intercourse with her, She did not resist
but silently cooperated (R65,67)e. At one time Uribe and Mrs. Ernst
got into bed with them and Uribe remsrked that Mrs. Ernst really lknew
how to 40 ite "He - Waterfield = fell asleep, When he swoke it was
dark and he called Uribe., Mrse. Ernst replisd from the second bedroom,
"Comrade schlaffen® (R65)e After this, he again had intercourse with -
Ursulse This time she got on top of him ard inserted his penis in -
her vaginse  While they were thus engaged, a neighbor entered, son=- % .
versed with Mrse. Ernst in the next room and departed., Heving complated .
"his final sct of intercourse with Ursula, Waterfield rose and -~ - '
o:nkaned Uribe, whose pistol accused found on the bed. . It was then ~
"around seven thirty or a quarter to eight". He d1d not ses Uribe_.
with a rezor in his hend that evening, but knew he had one in his "
pocket, He had beon drinking from noon to midnight and Uribe was
in & drunken condition (R66)s He did not hear Ursula call for help
et any time nor 4id he ever put his hamd over her mouth (R65,67-68).

5. Accused were convicted of rape in violation of Article of
War 92, housebreaking in violation of Article of War 93 snd wrongfully
entering ths home of German civilians, wrongfully threatening the
civilian occupants with show of arms and wrongful sexual intercourse
there.’m in violation of Article of War 96, -

Dospite the feact tha.t accused knocked at an inside door
after ontering the house without authority, there is substantial
evidence that, by threatening with the pistol, they put the ococu-
pants in fear of their lives, and that the fear so induced, of
. 'death or grest bodily harm, caused Ursula to submit to sexual inter~

courses with both accused, and ¥rse Ernst to submit to sexual

-5-
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intercourse with Urite,

"Consent, however reluctant, negatives rape; btut
where the woman ¥ * * ceases resistance under
feer of death or other great bodily harm (such
fear being gaged by her own capacity), the
consurmeted act is rape (Wharton's Criminal
Lew (12th Ede. 1932) sec.?Ol, Pe942)e

The supineness exhibited by the German civilians during the four or
five hours that the accused remained so offensively in their midst
1s doubtlessly attributsble to the psychology of the vanquished.
But where, as the witnesses for the prosecution testified in this
case, accused threatened the prosecutrices and other occupants of
the invaded household with a deadly weapon in such a manner as to
indicate an intention to complete their purpose in defiance of all
resistence, an inference that such intention existed may not be
reasonably regarded as unsupported by substantial evidence (Cfs
. CM ETO 9301, Flackman)e The record of trial sustains the findings
of guilty of rape in violation of Article of War 92.

The uncontradicted eviderce shows unlawful entry as alleged
in the Specification, Charge II, as to each accused. The facts and
circumstances shown indicate that their intent was as allegede Thus
the findings of guilty of housebreeking are sustained.

The scandalous conduct cherged in violation of Article of
War 96 is all part and parcel of the more serious offenses of which
accused were also found guilty. In view of the lack of resistance
and repeated acts of intercourse shown, it may well be that, when
the charges were drawn and referred for triel, sufficient doubt
existed as to the fects and the law to warrant charging the offences
also in a less serious aspects In any event, since the sentence is
well within the maximum limit of the more serious offonses involved,
no pragudlce is shown.

64 The cherge sheet shows that accused Uribe is 21 years and
one month of age and that he was inducted at los Angeles, California,
10 March 1943; that accused Waterfield is 23 years and five months
of age and that he enlisted. at Richmond, Virginis, 10 August 1940,
No prior service is shown for either,

7« The court was legally constituted and had jurisdiction of
_the persons and offensess No errors irjuricusly affecting the sub=-
stantial rights of accused were committed during the trials The
Board of Review is of the opinion that the record of triel is legally
sufficient to support the findirgs of guilty, as modified, and the
sentences.

e 13280
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8e Ths penalty for rape 1s death or life hnprilomnt a8 th.
court-martial may direct (AW 92)e Confinement in a penitentiary .
38 authorized upon conviction of rape by Article of War 42 and
seotions 278 and 330, Federal Criminsl Code (18 UBC 457,667), snd
upon conviction of housebreaking by Artisle of War 42 and section
22-1801 (6156) District of Columbia Code. The designation of the
United States Penitentiary, Lewisburg, Permsylvania, as the place
of confinement is proper (Cire.229, WD, 8 Juns 1944, sec.1I, pars.

' 1b(4). 3b)e
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
: APO 887
BOARD OF REVIEW NO. 2 ' 14 JUL 1945

CM ETO 13292

UNITED STATES g 95TH INFANTRY DIVISION
A V. ) Trial by GCM, convened at Luding-
' . ) hausen, Germany, 11 June 1945.
_'Private PAUL KAZSILIR ) -Sentence: Dishonorable discharge,
8010356), Company A, ) total forfeitures and confinement
th Infantry ) at hard lebor for life. EREastern
g Branch, United States Disciplinary

Barracks, Greenhaven, New York.

HOLDIKG by BOARD OF REVIEW KO, 2
VAN BENSCHOTEN, HILL and JULIAN, Judge &Gvocates

&

: 1, The record of trial in the casevof the soldier
- named above has been examined by the Board of Review.

2. Accused was tried upon the following charges
and =pe01ficdtions.

CHARGE‘I: Violation of the 6lst drticle of Jar,

Specification 1: In that Private Paul
Kazsimir, Company "&%, 37&Eth Infantry,
did without proper leave, absent him-
self from his station at Detachment 48
Ground Force Reinforcement Command at
or near ketz, lrance, from about 27
December 1944 to aoout 5 January 19495,

.y
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Specification 2: 1In that * * * did, without
proper leave absent himself from his or-
ganization while enroute from Hozmuhle,
Germany to Bertogne, Belgium, from on or
about 30 January 1G45 to 2 February 1945.

CHARGE II: Violation of the 69th Article of War.

Specification: In that * * * having been duly
placed in arrest by First Lieutenant Herbert
A, Franck, Company "A", 376th Infantry,
at or near Heure le Romain, Belgium,.on
or about 14 February 1945, did, at or near
Heure le Romain, Belgium, on or about 14
February 1945, break his said arrest before
he was set at liberty by proper authority.

CHARGE IITI: Viclation of the 58thAArtic1e‘of War.

Specification: In that * * ¥ did at or near

‘ Heure le Romain, Belgium, on or about 14
February 1945, desert the service of the .
United States by absenting himself without
proper leave from his organization with
intent to avoid hazardous duty, to wit:
combat with an armed enemy, and did remain
absent in desertion until he was apprehended
at Brussels, Belgium on or about 13 April

1945.

He pleaded guilty to Charges I and II and their specifica-
tions and not guilty to Charge III and its specification. -
Three-fourths of the members of the court present when

the vote was taken concurring, he was found guilty of all
charges and specifications. No evidence was introduced

of previous convictions. Three-fourths of the members

of the court present:when the vote was taken concurring, -
he was sentenced to be dishonorably discharged the service,
to forfeit all pay.and allowances ‘due or to become due

and to be confined at hard labor at such place as the
reviewing authority may direct for the term of his natural
Jife. The reviewing authority approved the sentence,
designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement
and forwarded the record of trial pursuant to Article of

qu 50%. B A \
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3. Competent evidence establishes the comuission
by the accused of the offenses charged urder Charges'I
and II and their specifications, and he pleaded guilty
thereto. The evidence concerning therm will not be set

out,

hAccused came to Company A, 370th Infantry about

13 January 1945 and was assigned as a rifleman to the

first platopn (K10,15,20). On 14 February the company

was on an alert status to he ready to move (RK12,21) and
duffle bags were turned in so they would be ready to go.
They moved in the line on the 15th where-they stayed in
cortact with the enemy for.approximately a week and sus-
tained casualties (R13,31). 4n extract copy of the morning
-report of Company A, 37oth Infantry, as pertains to ac-
cused on 15 February 1945 was admitted in evidence (Pros.
Ex.G) and also thet of 21 February 1945 (Pros.Bx.H). Exhi-
bit "G" shows accused ®From appreihension by kilitary autho-
rities on 2 Feb 45 at liontmedy, France to dy 1100 on 14
Feb.45 * * *W and Exhibit "H" shows accused "Dy 745 to

AW0L 2000 on 14 reb 45" (R1l5). 4&n armed zuwrd returned
accused-to the company on 14 February 1945 about 1800

hours and he was placed in arrest in qguarters. DBetween
nire and ten o'clock thzt night he was reported missing
(£19,20,21,30). He had been cleaning his weapon earlier

in the evening, in a room occupied with others of his squad
who were making preparations for the move in the morning,
.and there was conversation close to.accused of the coming
move (R32-33)., Shortly «fter this talk, accused was missed
and, elthouzh an immediate search of the buildings and town
was mcde, accused was not thereafter seen in the company

(71%,21,30,34).

Accused, after due warning rade a sworn state-
ent to the officer investigating the charges against him
“wiich staterant with accused's express consent, was ad-
mitted in evidence (Pros.ux.I)(R27). In this smtement
accused says .

v ,
wnen I was returned to the company 14
February 1945, I knew I was uncer guard
but did not know I was under arrest.

" .nen I left on the 14 February 1945
there was no gusrd on me, 1 left becpuse
I cculdn't get along with the C.C.

29
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asked for medical help for my head and he -
wouldn't listen to me. I was subject to
headaches and dizziness, I expected to
come back., I didn't know when but I knew

I would come back sometime., I also couldn't
stand combat 'condltions which almost drove
me 'nuts' so I didn't know what I was doing
at that time. ‘I was apprehended 13 April
1945 at Brussels, Belgium". o

4., The only defense of accused was an unsworn state-
ment made- through his counsel after his rights as a witness
had been explained to him. This statement was to the efiect
that ahout a weel;;prior to 13 April in Brussels, Belgium,
he attempted to ‘turn himself in to the military police and
they refused to take him (R38).. :

5. "Desertion is.absence without lesve accompanied
by the intention not to return, or to avoid
hazardous duty" {(MCh; 1920, par.130a, p.l42).

The evidence is clear and convincing that accused on the
night of 14 February 194%, wihile under arrest in quarters,
‘became fully informed of his organization's expected and
imminent move up to the front lines and almost at once -
disenneared from his place of. duty and was not again seen
until apprehended two months later at a place distant from
his company which had moved into the line of combat and
had sustained casualties. His absence wgs unauthorized.
FEis actions were clearly a violation of Article of War 58

(CM ETO 6549, Festa).

6. The charge sheet shows accused to be 24.years 11
months of age. Without prior service, he enlisted 28
-August 1940, at Pittsburg, Pennsylvania. :

, 7. The court was legally constituted and had juris-
diction of -the person and the offenses., No errors in- .
juriously affecting the substantial rights of- the accused

were committed during the trial, The Board of Review 1s
" of the opinion that the record of trial is legally suffi-
cient to support the findings of guilty and the sentence.

o
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8. The pénalty for deSertion‘in ﬁimé of war is

death or such other punishment as a court-martial may
direct (AW 58). The designation of the Eastern Branch,

United Statew Disciplinary Barracks, Greenhaven, Kew York,
as the place of confinement is proper (AW 42; Cir,210,
WD, 14 September 1943, sec.VI, as amended). o

M@ﬁdge Advocate

Judge Advocate

(ON _LEAVE) Judge Advocate
. ’ | : '
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Branch 0ffice of The Judgs Advocate Generel

‘with the
European Theater of Opero.tions
AFO 887
- BoaD OF REVIEW 10, 2 14 JUL 1945
’ CH ETO 13295
U,_lirxrzn-'.srxrzs g TTH ARMORED DIVISION
A ) Trial by GCM,.convened at AFO 257,
o ) Ue 8¢ Army, 20 April 1945, Sentencei
_ Captain ELION G, WRIGHT - ) To be dismissed the service, to
(0-1011036), Hoadquart;ers . ; forfeit all pey and allowances
7th Armored Divislion Trains - dus or to become due, and to be
: : : o ) confined at hard labor for six
) monthes Eastern Branch, United
oo ; States Disciplinary Barracks,
‘ Greenhaven, New Yorks

HOIDIM by BOARD OF REVIEW NO, 2
VAN BENSCEOTEN. HILL a:nd JULIAN, Judge Mvooutea

: le The record of trial in the case of the officer nsmed sbovs
- has been sxsmined by the Board of Review end the Board submits this,
its holding, to the Assistant Juige Advocate General in charge of
the Branch 0ffice of The Judge Advocate Gensral with the Furopean
Theater of Opsrationse ) ‘ .

- 2e The accussd was trisd upon ths following Chargo and Spesei- -
fications ' , ' Co 4

'cHARGsx "Violation of the 85th Article of wu-.

Specifloationy In that Capta.ln Elton G. Wright »
Headquarters 7th Armored Division Trains,
. was, at Jayhawk VII Corps North Bridge Heavy
Treadway, Rolandseck, Germany, on or about
25 March 1945, found drunk on duty as Staff
Officer (8-3).

RS
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He pleaded gullty and, two-thirds of the members of thes court present
et the time the vote was taken conourrlng, was found guilty of the
Charge end Specifioation. No evidence of previcus convictions was
introduced. Two=thirds of the members of the court present when the
vote was taken oconcurring, he was sentenced to be dismissed the service, -
to forfeit all pay and ellowances due or to become due, and to be con=-
f£ined at hard lsbor, at such place as the reviewing authority may
direct, for six monthse The reviewing authority, the Commanding
Gensral, 7th Amoreq Division, approved the sentence, stating that
although the sentence was grossly lnsdequate it was approved in order -
that the accused may not wholly escape punishment, and forwarded the
“record of trial for aoction pursuant to Artiocle of Wer 48, The conw.
firming authority, the Cammanding General, Europeen Theater of Oper-
ations, confirmed the sentence, commenting that the punishment was
wholly inajequate for the grave military offense of which this officer
was found guilty and that the meager punishment imposed in thiscase
reflscts no credit upon the court's conception of its responsibility,
designated the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as .the place of confinement and withheld the
order directing execution of the sentence pursua.nt to Article of War

5 26 .

3e The evidence for the prosecution shows that on 24 March 1945
‘mocused was a ceptain, 7th Armored Division Trains, and serving as
8=3 officer of his battalion while stationed near Mullinghoven,
Germany (R6=9)e As his organization was scheduled to move forward
to a new area, he was glven an assignment to move out in advance apd
instructed to post roed guides on the route leading from Mullinghoven
to Rheinbreitbach, across the Rhine River, socuth of Bonn, Germany.

He was also directed to place himself (at the Jayhawk VII Corps North
Bridge Heavy Treedway, crossing the Rhine near Rolandseck) to meet
the convoy arriving there and to assist in checking the troops end
_ moving them across the river (R7,8):

At about 0130 hours the next morning, ‘25 March 1945, Major

Billy M, Skillman, the exsoutive officer of accused'e organization,
errived at the bridge and found accused sitting in a chair asleep,
He thook him two or three times but was unable to arouse him, After
sending for Colonel A, J. Adams, who was only & short distance away,
hs succeeded in ewakening accused, who, when he arose from the chair,
"almost fell down" (R7)e Colonel Adems questioned him to determine
his condition of sobriety or intoxication (R7,9). .Accused's answers
“to some of the questions concerning his duties were "incorrect®,

His voice was not normel and, when asked to walk a few paces, "didn't
stagger" but "did waver" (R7)s The ocdor of alcohol was detected om
his breaths Both Colonel Adams end Major Skillman expressed their .
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.opinion that accused was "drunk™ and "intoxicsted" (R? 8)e He dig
. not have full use of his mental and phyeioul faculties end he was
on duty while in this condition (R7,8,9)e -

- 4¢ The record does not discloss that accused was ajvised of -

his righta as a witness or that he was afforded an opportunity to
"~ testifye However, at the time he pleaded gullty to the Charge snd

Specification, the meaning and effect of such ples was explained to

him and the ascuseqd rbo:hed thafc he desirsd his pleo. of g'ailty to
\lte,nd (Rs,lo). o ‘

The defense produced only ons witness, Lieutenmt Colonel

Emerson Me McDermott, the Division Signal Officer, who testifisd that
accused's work as a tank battalion communications cfficer from March
to0 December 1944 was "Bxcellent" end that, by reason of his teehnice.l
knowledge of frequency modulation redlo, he considered him "one of
the best" qualified officers in this field of services He recommsnded
. his retention in the service CRlO,ll).

. bBe Competen'b unoontradicbed evidence, in eddition to the plee.
of guilty, esteblishes acoused's gullt of the offense of being drumk
on duty 4in violation of Article of War &5, es eha.rged. Suoch e,rtiole
providee in part thats = ¢

Any oﬁ‘iaer who is found drunk on duty shall, 1:\
.the offenss be cormitted "in time of war, be dig=
missed from ths service and suffer such cther :

 punishment as & court-martial may direct™ (AW 85).

The evldence shows that- accused was a staff officer, being the 8-3

of his organization, and that he wes given an important mission to

perform in connection with the forward movement of his division soross

the Rhine River in ensmy territorye Detailed plans had been made for

this operation ani senior officers of the battalion were engaged in -

- working throughout the night in its exscutions Actused had a duty to

perform and was "on duty" within the meaning of Article of War 85, -

It has been held 'by decisions and esteblished by eustom and ussge in

the service that all members of a command may properly be considered

88 continuously on duty during time of war and while in a region of

active hostilities (MCOM, 1928, per.145, pel593 CM 230201, II Bulls, .

JAG 142 (1943); CM 222739, I Bull, JAG 106 (1942); CM ETO 3577,Teu1'e13

CY ETO 4184, Hell; CM ETO 4619, Traub; see also Winthrop's H&lﬁm

Llaw and Precedents (Reprint, 1920) 2.614). His oonduot and demesnor,

the odor of alcohol upon his breath, the unsteadiness of his walk,

. the incorreot answering of questions concerning the performancs of
his duby and his difficulty in orienting himself, support the findings

’
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of the ocourt that accused was drunk at the time snd place and under
the circumstances chargede Winthrop states that, in time of war,
the offense is oomplete when an acoused has rendered himself, by
intoxication, "more or less® incompetent for duty and that a "lesser
degres of intoxication" may be held sufficient to constitute the
offense of drunk on duty under the 85th Article—of War (Winthrop's
Military Lew and Precedents (Reprint, 1920) ppe612-613)s Furthermore, -
the finding of the degree or extent of accused's intoxication was
essentially a question of fact for the court and its determinatiom,
where supported by substantial evidence, and will not be disturbed
by the Board of Review on appellate review (cu ETO 5561, Holden end
Spencers CM ETO 9611, Prairiechief), o .

5+ The charge sheet shows that accused is 24 years of age and
enlisted 16 May 1939 at Fort MoClellan, Alabama. He was initially
assigned to the 29th Infantry Division ard subsequently transferred
to the 2nd, 6th and 7th Armored Divisions, He was commissiocned an
officer 13 June 1943, .

- 6o The court was legally constituted snd had jurisdiction of
the person snd offensees No errors injuriously sffecting the sube
stantial rights of accused were comitted during the triale The
Board of Revlew is of ths opinion that the record of trial is
legally sufficient to support the findings of guilty and the sentence.

7¢ Dismissal and confinement st hard labor is authorized .
punlshment for an officer for violation of the 85th Article of War,
The designation of Eastern Branch, United States Disciplinary

Barracks, Gresnhaven, New Tork, as the place of confinement is propdr
(AW 42 and Cir,210, D, 14 Septe 1943, 800,VI, as smended)s .

M ‘Judge Advooate’
%M Judge Advooate
' y " (ON 1EAVE)
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~lst Ind.

War Department, Branoh Ofﬁce ot Ihe Judge Advooate General with the
Europesn Theater of Operationse i]l_ 1945 . T0s+ Commanding
Genore.l, Uni'bed States Forces, European Thea:bor, LPO 887, U. S, ery.—
. 1. In the -oase of Captain ELION Ge WRIGHT (0-1011036), Headgua.rters :
7th Armored Division Trains, attention is invited to the foregoing . . .
 holding by the Board of Review that the record of trial is legally -
sufficient to support the findings of guillty and the sentence as
approved, which holding is hereby approveds Under the provisions
of Article of War 50%, you now have wthori'by to order exaoution of
the sen’bence. .
2¢ Then copies of the pmblished order are forwaraed %o thia
office, they should be accompanied by the foregoing holding end
this indorsement, The file number of ths record in this office” i'a ‘
CM ETO 132964 -For convenience of reference,please place’ that nmnber
in braclkets at the ond of the orders. (CM ETO . 15296). .

7"
. Eo C. MONEIL'
BrigadieraGeneul, United States.
j R "Agslstant Judge Advoc;te Genera.l

(Sentence ordsred eucecuted. GCMO 283, ETo, 20 July 19h5).

CORFIDENTIAL -
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Branch Ofﬁ.ce or The Judge Advocate General

with the

European Theater

BOARD OF mmw NO. 1

- CM ET0 13303 |
UNITED STATES
Pﬁﬁto xvmn' SWEEZY -
(38393966) , Headquarters

Company, First Batta.lion,
318th mfa,ntry -

887

[ 2 T S W P

29 SEP 1945

SOTH. INFANTRY DIVISION

Trial by GCH, convened at APO 80,
Ue S, Army, 2 June 1945, Sentence:

. Dishonorable discharge (suspended),

total forfeitures and eonfinsment
8t hard labor for 20 years, Delta

. Disciplinary Training Center, lLes

- lles, Bouche du Rhone, France.

8 HOIDING by EOARD OF REVIEW }O. 1 ~ ’
BURR@Y s STEVENS a.nd CARROLL, Judge Advocates

: 1, The record of trial 4n the case of the scldier named ai)cve has
been examined in the Branch Office of The Judge Advocate General with the

Eurcpean Theater and there found legally insufficient to mpport the find-
ings and the sentence, The record of trial has now been examined by the

. Board of Review and the Board submits this, its holding, to the Lssistant

. Jndgc Advoca.tc Gemra.l in charge of said Branch Ofﬁ.ce.
_2 Aceused was tried upon the following Charge and Speciﬁ cations -

' _CHAR(B: Violation of the 58th Article of War,

Spedfication. In that Private Everett Sweezy, Headquarters
Company, First Battalion, 313th Infentry, did, in the
vicinity of Juville, France, on or about 10 November
1944, desert the service of the United States, and did
remain sbsent in desertion until he surrendered h.’unself
at Wiera, Germany, on or about 12 April 1945,

He ploaded not guilty and, two-thirds of the mesbers of the cowrt present
at the time the wote was taken concurring, was found guilty of the Charge
"and Specification. No evidence of previoue convictions was introduced.
.A11 of the members of the couwrt present at the time the vote was taken con-
* eurring, he was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due, and to- be eonfined at
hard.labor, at such place as the reviewing authority may direct, for 20

years, The reviaﬁ.ng authoxé&ly fg%da tbhe sentence and ordered it exe~
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cuted but suspended the execution of that portion thereof adjudging dis-
honorable discharge until the soldier's release from confinement, and
designated the Delta Disciplinery Training Center, Les Milles, Bouche

du Rhone, France, as the place of confinement, The proceedings were
published in General Court-Martial Orders Number 143, Headquarters 80th
Infantry Division, APO 80, U, S. Army, 16 June 1945,

3 Prosecution Evidence:

» Accused was an ammunition bearer in an infantry battalion, which
attacked Nomeny, France on 8 November 1944, He was last seen in his company
on 9 November, and was not present therein until 12 April 1945 (R7-10),
Search of regimental aid station records and those of the attached medical ~
company, showed no record of treatment or evacuation of accused from 9 to
20 November (R18,19). An extract copy of the company morning reports of
4 and 15 Aprilvl%‘)', introduced in evidence without objection showed accused,

"Fr MIA 10 Nov A4 to AWOL as of 10 Nov 44

and further showed his return to military control on 12 April 1945 (R7-8;
Pros.Ex.A). It was stipulated that morning reports in the division were
prepared and signed by the regimental personnel officer on the basis of
memoranda signed by the company commander and forwarded to the personnel
office through official channels (R19).

h. Defense Evidence:

. . .The accused, after his rights as a witness were fully expléined .
to him, elected to make the follovang unsworn statement through counsel (R17-18):

Y am 22 years of age., I was inducted into the
.Arny December 19, 1942, I joined the 80th
Division in April 1944. I always tried my best -
to be a good soldier. I was hit in the back on -
St, Genevieve Hill about the middle of September -
I was awarded the Puple Reart, I was sent to

the hospital for that wound., When the Medics -

. sent me back to duty, my back was still draininge
I was in misery all the time, I could not sleep
or rest, I have always had trouble with my feet,
Sometimes, when it is wet and cold, my feet swell
up and become very painful, I have been to the
Medics many times, but nothing that they did ever
helped my feet, On rainy or cold days, my back
still hurts a great deal. If I have done wrong, I
‘will be grateful for a chance to redeem myself" (BlS).

Evidence was adduced that accused was wounded in the back by mortar fire in
action 15 September 1944 at St. Genevieve, France, for which he was hospitalized

. " _ 2 -"
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and awarded the Purple Heart; that theretofore, according to the testi- -
mony of an officer and enlisted men, he had been an excellent combat
soldier; and that theresafter when he returned to the company, he was a
different man - nervous, always complaining of his back, "cracked up®,
and apt to go "to pleces" when he heard noise (R9-15). ’Such a condition
was not uncommon among wounded men returned to action (R12), Accused
had to be returned to the aid station three or four times to have pus
drained from his back (R15), and somstimes he sat on his knees in water
because his back hurt him too badly to stand (R16), On 10 November he
was-seen in front of the ald station awaiting medical attention W:Lth his
feet so swollen he was unsble to put on his shoes (R17).

5., The delay in making the correctional entry of the morning re-
port of L April 1945, obviocusly the result of accused's status having
been erroneously carried as missing in action, did not render the evidence
incompetent (CM ETO 9843, McClain; CM ETO 12951, Quintus; CM ETO 13199,

- -Golej)e Since the date the entry was made was subsequent to 12 December
1944, the personnel officer was authorized to sign the original reports
(CM ETO 6107, Cottam and Johnson; CK ETO 7686, Maggie and Lewandoski;
CM ETO 14362, Campise), and the source of the permanent record as an
official writing based on signed memoranda forwarded through officlal .
channels in the organization was appropriaste (CM ETO 10199, Kaminski;
C¥ ETO 14362, Campise)s Absence without leave for the period alleged
was therefore established, The defense evidence presented many strong
.mitigating factors, which must be considered by the Clemency Board,
but the evidence was only mitigating. The accused should not have left his
organization though conditions were hard; and "his health much impaired; -
it was his duty on 10 November to remain at least at the medical installa-
tion and thereafter it was his duty on every succeeding day to surrender
to the nearest military authority., From his failure to do so and his .
long absence of five months in an active theater of operations, the intent
‘to desert the service of the country, for whatever personal reason, was
properly inferred (CM ETO 1629, O'Donnell; CM ETO 12&70 Mayo; CM ETO -
9843, McClain; CM ETO 8448, Trac

-+ 6. The charge sheet shows thai-the accused is 22 years seven
months of age and was inducted 19 December 1942 to serve for the duration
- of the war plus aix months. He had no prior service, - N

. Te The court was legally oonstituted and had jurisdiction of the
‘person and offense, No errars injuriously affecting the substantial
rights of accused were committed during the trial,” The Board of Review
is of the opinion that the record of trial is legally sufficient to -
suppart the findings of guilty and the sentence,

- 8, 'The penalty for desertion committed in time or war 1s death or
suach other punishment as a court-martial my direct (AW 58)., The designation
-3 -
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of the Delta Disciplinary ‘ﬁ-ad.ning Center , Les Milles, Bouche du Rhone »
' Fra.nce, .as the place of confinement is authorized (Ltr., Hgs. Theater
Service Forces, European Theater, AG 252 GAP-AGO, 20 Aug. l9h5). o
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) ‘, v ; Trial by GCY, convened at Stolberg
Germany, 1k, 15 and 27 April 1945
, starf Sergeant HARRY B, PARKER Bentenc; as’to each accused: *
(6655324), Serﬁeant MVAURICE L, Dishoncrable discharge, total for-
RYAN (3388976L), and Private First feltures and confinement at hard

Class LEO MASON (38607964), all of 3 labor for life,. United States
o C&mpany E, 36th Armored Infantry Eegiment .Penitentiary, Lewisburg, Pennsylvania,

: \
c HOLDINGbyBOARD OFREVEURO.I y
BUBRO!, STEVENS and CLRROIL, Judge Advocates - - , S

y :., A.‘

: 1. The record of trisl in the cass of the eoldiera named above ha.a '
been examined by the Bosrd of Boviev. h

B

24 Accused were tried upon the f.ollowing Charge a.nd 8peeification:
CHARGE: Violation of the 92nd Artdcle of ¥ar. .

Specificationz In that Staft Sergea.nt Earry B. Parker, .
 Sergeant Maurice L, Ryan, gnd Private First Class
“1eo Mason, all of Company E, 36th Amored Infantry
Regiment, acting jointly and in pursuance of a =
common intent, did, at-Stolberg, Germany, on or. -
ebout 1 February 1945, foreibly and feloniously, .
against her will, have carnal knowledge of Barnadine
'Heeren, living at 30a, Bnrgstruse s Stolberg. '
o . ‘and . '
Each accuzed pleaded not guilty} two-thirds of the members of the court [re~
sent at the time the vote was taken concurring, each was found guilty of the
Charge and 8pecification, No evidence of previous convictions was introduced, -
Three-fourths of the members of the court present at the times the votes
were taken concurring, each accused was psatenced to be dishonorably dis-
charged the service, to farfeit all pay and allowances due or to become due,
and to be confined at hard labor, at such place as the reviewing authority
may direct, for the term of his natural 1ife, The reviewing authority
approved the sentences, designated the United States 'Penitentiary, Lewisburg,
Pennsylvania as the place of confinerent, and forwa.rdcd the necord of trial

13317
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for action pursuant to Article of War 503,

3. The evidence for the prosecution shows that on 14 February
1945, the victim, Bernadine Heeren, a 26 year old single woman of
German nationality, resided with her mother at 30a Burgstrasse, Stolberg,
Germany (R6,7,37,42,46). The only other residents in their dwelling
were a ¥rs, Klein, her daughter Kathe, and a small baby (R7,21,37,50).

Shortly before 2300 hours on that day an outer door of the
Heeren home was forced open and two American soldiers came up the stairs -
to the kitchen, They told the victim and her mother that they were
looking for American soldiers. Both held pistols and flashlights in
their hands (R8,38), A third soldier joined them, claiming he was a
military police officer (R8,9). Disputing the word of the women that
no American soldiers were in the house, the third soldier forced the
victim to accompany him upstairs to search the attic (R9,10),

When they entered a room in the attic, he pushed her into the

_corner and embraced her (R10,11). She repulsed his amorous advances

and struggled to escape (R11,12,15,27)., The professed officer thereupon
summoned one of his two companipns who were below in the kitchen guarding
the mother (B15,16,39,40,43,L4). They pushed and shoved the victim to

the floor, wedging her in a narrow space between a cupboard and a laundry
tub (R18,34). The two soldiers .then raped her, each taking his turn at
holding her legs apart while the otter had intercourse (R16,18,28,30),

One then went below to relieve the gnard, who came upstairs to take his -
turn ravishing the victim while the remaining soldier held her fast (R18,
29,39,40). When he was through, the alleged officer had intercourse with
her a second time (R19). In each case the male organ of the soldier jinvolved
entered her body (R16,18,19,32),

During the entire affair which lasted about an hour, the victim
struggled and kicked (R16,19,26,30,32,40), Her pants were tarn and were
stbsequently found to be stained with semen (R16,17,48,49;Pros.Ex.A). She
was in fear of her life because the attackers were armed (R17,33,34)e
She did not scream because she was held by the throat and was afraid of
being choked (B29,33,34)e She was unable to move her arms and legs freely
because of the narrow space and because some one was always holding her
legs tightly (R28,29,31,34)s A physical examination of the.victim on
16 February was negative with respect to any evidence of rape, the victim
admitt ing that she had had intercourse prior to this attack (R58,59)

- ¥hen the alleged officer completed his second act of intercourse,
the victim and the two soldiers left the attic, As they were descending
the stairs, ong grabbed her arm and tried to get.ber to return to the attice
Rebelling at the thought, she called to her mother to call for.the military
police. The scldiers tried to clamp their hands over her mouth but she

!
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managed to get away. and continued to scream and the soldiers ra.ri away
(R19,20), It was then about 0030 hours (B21,42), |

N One other resident of this dwelling testified that she heard
the noise occasioned when strangers were in the dwelling that night from
2300 hours to OQL5 hours, and also that she heard the victim and her .
mother call for the military police (R50-53),

: As to the identity of these three soldiers, the victim claimed
that "a small light by the kitchen door®.was ¥enough to vaguely light up
the face of the third soldier®, the one.sho professed to be an officer
(R10,12), She saw'it *sharply enough to always be able to recognize it
again® (R24)., While in the attic she twisted his arm to throw the light
of his flashlight on his face so that she might be able to recognize it
again (R12,24), She identified him at the trial as the accused, Sergeant
Ryan (Rl4), Two or three days after the attack she identified him at a
lineup (R12,26,27). The victim admitted that she could not identify the
first two soldiers who entered the house (R12,24,27)., She knew none of

the accused prior to this incident (R75),. ,

: The day following the incident the victim's mother recognized
one of the two soldiers who first entered her home and had him brought
in by the military police, When asked at the trial to point out these

two soldiers, the record shows ®These two (putting hand on both of them)®
(R38), These were the two who stayed with her in the kitchen when the .
third soldier went upstalrs with ihe daughter, and who later took twurns
guarding her (R39,40,44,46). At the trial she identified Private First '
Class Mason as the one who clapped his hand over her mouth when her
daughter shouted to her to call the military police (R43-45)e The mother
did not see and could not-identify the #third man® who first went upstairs
with her daughter (R39,40,45)¢ The illumination in the kitchen consisted
of a “"very small oil lamp with a tiny flame® giving off a dim light (R10,
24,44)e It was.completely dark in the attic and hallway (B9,24)e

_ . A1l of the accused were in the same squad of the second platoon,
Company E, 36th Infantry (R100). Their billet was approximately 4/10ths
of a mile from the home of the victim (R72). .

Lo ' After they were advised of their rights, each accused elected

 to be sworn and testify in his own behalf (R93 ,91;5. In substance each

testified that a party of five enlisted men, including the three accused,
went to an early show which started at 1800, returning to their barracks

© about 2000, They remained there the rest of the evening, drinking a little
. cognac, writing letters, talking, visiting, and bathing. They retired be-
" tween 2230 and 2330. They all denied that they were in the victim's home

that evening (R94-103)¢ - ’ : : .

-3-
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- The accused, Parker, testified that he woke up at OL45 hours
to go on guard from 0200 to 0300, and that the accused, Ryan, was on
guard from 0300 to 0400 (B.102).

The ‘bestimorw of five other enlisted men who lived in the
same billet with the accused corroborated their version of their activi-
ties that evening and their presence in the billet as late as 2230 hours
to 24,00 hours, when these witnesses retired (rR78,80-91).

A sergeant who was on guard from 2200 to 2300 at the front
door of the building where accused's company was billeted testified that
the only accused whom he saw leave the building during that period was
Parker vho was outside the building for-'a few minutes relieving himself
(R60,63,65). He asserted that it would be difficult for anyone to leave
by the rear door without the guard hearing because the door was locked
and when the bolt was drawn it made a noise (R65), Two other witnesses
likewise testified that a guard at the front entrance would know when
anyone left by the rear door (R79,86).

. It was stipulated that if Private First Class Jennings were
present, he would testify that he was on guard at the entrance to the
bullding of the 2nd platoon on the night of 14 February between 2300 and

- 2400 hours and did not recall seeing the accused Parker or Ryanieither
enter or leave the building (R91). Similarly it was stipulated that if
Private Ciupek were pmsent, he would t.estify that he was on guard from
2400 to 0100 hours and did not recall seeing any of the three accused
enter or leave the building (R91),

5« To rebut the defense that the accused were present in their
billet after 2000-hours, the prosecution properly offered the testimony
of a 67 year old woman, Elizabeth Hammer, who shared a dwelling at 46
Vogelsangstrasse (R69). This dwelling (which will be referred to as the
Frantzen home) was located some 370 steps or 2% minutes walk from the
victim's home at 30a Burgstrasse (R71,72). She testified that at 2140
hours she heard shots fired, a door was kicked in, and three soldiers
entered her roome The soldiers stayed in her house one half hour (R70).

. She identified Byan as one of the three intruders (R69), -

Frau Hammer claimed that she accompanied Sergeant Ryan to
another part of the same dwelling occupied by a Bengel family "and one -
- “named Frantzen who had received a bullet in the leg" (R70,71). A defense
witness, Frau Bengel, corroborated the fact that Frau Hommer and an
American. soldler, as well as ®"rfrantzen®™ were in her home that evening,
At the trial, Frau Bengel could not ldentify any of the accused although
she had previously identified a soldier at an army stockade and was able
to degcribe his appearance (B.73). ,

»
-
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The Division Inspector-General was permitted to read without L

objection the -content of a balllstic's report which he had incorporated . . -

into his own official report of his investigation into the alleged rape
(R106)., This report stated: ' :

"The ballistic tests performed by t he 27th MP
* .CI Detachment establishing the fact that the
. P-38 pistol owned by Pfc Mason did fire the
projectiles found in the home of Servatius
Frantzen, L6 Vogelsangstrasse, Stolberg, Pfc
Mason stated that he did own a P-38 pistol on
the night of 14 February, but that it was left
in his barracks bag, which be shared with him
by Pfc Holman, Pfc Mason wag wearing the P-38
pistol when'he was picked up/15 February by the
IP's for questioning, at which time the P-38
pistol No. 4880 was taken as an exhibit®,
Mason o o
The accused Ahereafter testified that he owned a P-38 pistol
and that he was carrying 1t on 15 February, but denied that he carriled
it on the night of 1, February (R107,108).

6, Ve assume for the purposes of this case that the prosecutrix
was raped by three American soldiers and we consider solely the lssue of
"the identify of accused as the perpetrators of this crime, Ryan was
identified by the prosecutrix and Parker and Mason by her mother, as
the rapists, They countered with the defense of alibl, namely, that
they were together all that evening, first at a moving picture show and
later at their billet, To rebut this testimony the prosecution intro-
duced evidence that at sbout 2140 hours, three American soldlers broke
into the Frantzen home a short distance from the prosecutrix'! resldence,
and that Ryan was one of them, The prosecution, however, was not content
to rest its case there, It produced the Inspector General of the division
as a witness and had him read into the record a ballistics report of un-,
known authorship, This report stated that the bullets which were fired
in the Frantzen home cams from a P-38 owned by accused Mason,

This report was incompetent as hearsay and the failure of the
defense to object thereto was not a waiver of its rights (MCM, 1928, pare
A26c, pd37)e It remains to be seen whether its introduction substan-
“tially prejudiced the rights of accused (AW37; Cf: CM ETO 7867, Westfield).

e . . . "

" Prior to the introduction of this report the issue before the
court was simple, viz,, which group of witnesses were to be belleved, the
prosecution's or the defensets.; Both could not be right. Either accused
were at large on the streets.of Stolberg or they were in their billet,

The credibility of the prosecution witnesses was subject to attack not
: only because they were Germans and might, therefore, be prejudiced against
accused but also, at least in the case of the Heerens, because their

L =5- | o
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opportunities to observe were not of the best., The credibility of the ,
defense witnesses might similarly be impugned. They might not only :
make natural mistakes as to the time when they saw accused, but they

were also subject to the temptation to protect their comrades from being
punished for committing a crime against a hated enemy, Into this milieu
of doubt the prosecution intruded what were alleged to be the considered
results of a scientific investigation which, if believed, effectively
smashed the alibl of accused, If Mason!s pistol was fired in the Frantzen
home at 2140 hours that night one of the inferences is that Mason fired

it, and, 1f Mason were in that home that night then Parker and Ryan were
there too, The defense's entire case was carefully built on the theory
that the three were together all night, Frau Hammerts identification

of Ryan as one of the intruders assumes under these circumstances greater
importance., The testimony of the defense witnesses was thereby practically
destroyed, If they were wrong about Mason, then they were wrong about
Byan and Parker. The alibi was smashed and smashed not by a witness who
had a motive to falsify or whose powers of observation might be questioned
but by the disinterested conclusions reached through a well recognized
science, conclusions whose accuracy presumably could be demonstrated to

the court if need arose, TYet it was smashed by a witness who was not
subject ta cross-examination, .It seems to us, therefore, to be an in-
escapable conclusion that this evidence was nothing short of annihilating
in its prejudiclal effect. To a court which may still have had doubts

as to which evidence was more credible, the prosecutionts or the defenset's,
it furnished a standard against which they could and were well-nigh obliged
to measure all the other evidence in the case and measure it to the dis- '
advantage of accused, :

To be sure s we have held that "if legal evidence of itself,
"~ substantially compelled a conviction® the introduction of incompetent
- evidence would not vitiste the findings (CM ETO 1693, Allen), In that
case we quoted with approval the rule laid down in Cif 130415 (1519)
(Dig.Op JAG, 1912-30, sec.1284, peb3L). . A

2The rule is that the reception in any sub-
.stantial quantity of illegal evidence must
be held to vitiate a finding of guilty on
the charge to which such evidence relates un-
less the legal evidence of record is of such
quantity and quality as practically to compel
in the minds of conscientious and reasonable
"men the finding of guilty., If such evidence
is eliminated from the recard and that which
remains is not of sufficient probative force
. as virtually to compel a finding of guilty,
the finding should be disapproved”,

. In elaboration of the foregoing the hold:mg in CK ETO 1201
Pheil contains the following pertinent statement of the applicable rule

of law: _ : . ..
o © CONFIAENTIAL. .
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"The fate of the accused in the instant case \
-1s not to be determined by the simple, expedient »
of separating the legal evidence from the 1llegal
evidence and then evaluating the legal evidence as
to its sufficiency to sustain the findings, Such
process would be an over simplification and would
wholly ignore the actualities of the trial, The
- court had before it both legal and illegal evidence,
It is an impossibility for the Board of Review to
measure the influence of the illegal evidence upon
the court and should it attempt to do so it would be
usurping the functions of the court (Ck ETO 132,
Kelly and Hyde)e A reviewer in considering the
record of trial to determine whether the 'legal
evidence of itself substantially compelled a con-
viction! cannot ignore the impact upon the mind of
the court of the illegal evidence, For this reason
the Board of Review in CM 127490 (supra) particularly
qualified its pronouncement by the statementtnor is the
-absence 6f such prejudice to be implied from.the fact
that even after the illegal testimony has been excluded
enough legal evidence remains to support a conviction!,
(Underscoring supplied), An accused has not received.
a fair and impartial trial if his conviction is based
upon a body of evidence part of which is legal and’
which standing alone possesses only sufficient weight
to tip the scales in favor of its sufficlency but does
not contain the robust quality of moral certainty and
determinativeness, and part of which is illegal composed
- of confessions which are some of the'strongest forms
of proof known to law', The Board of Review undoubtedly
had this situation in .mind when it adopted the gqualifi-
.cation last quoted in its holding CM 127490 (supra)®.

. Applying this rule to the facts of this case, we are of the
.opinion that the legal evidence, apart from the incompetent ballistics
report, was far from compelling on the issue of accused's ldentity as
the rapists. The legal evidence that remained, in our opinion, ®does not
contain the robust quality of moral certainty and determinativeness®
which will sustain the finding in the face of this grievous error. .It
would be a great reflection on the administration of military justice if
this case vere to be sustained when the record reveals an error so glaringly
prejudicial to the substantial rights of accusedq The record, accordingly,
is legally insufficient to sustain the findings of guilty,

7. The charge sheet shows that accused Parker is 36 years of age
and was inducted 1 September 1943 at Huntington, West Virginiaj; that
"accused Ryan is 22 years of age and was inducted 30 May 1944 at Fort
George G. Meade, Maryland; and that accused Llason is 30 years of age and
was inducted 11 January 1944 at Lubbock, Texas, Each was inducted to

tr*' '|'\r .'r)u_ ‘ R e e o
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serve for the duration of the war plua six montha. Accused Parker
had prior service from 17 February 1930 to 3 June 1932, and -from ' -
19 July 1932 to 5 December 1934, He had service as an enlisted re= .
servist from 9 May 1939 to 31 Ja.rmary 19141. , Accused Ryan a.nd Eason '
had no prior service,

8, The court was legauykconst.itnted and bhad’ Madiction of -
the persorsand offenses, Error injuriously a..tfecting the rights of accused
was committed at the trial, For the foregoing reasons the Board of Review .

holds that the record of trial is legally insufficient.as to- aach accused
to sustain the findings of guilty and the sentenec. v -

| MM “-'Jnc'_llge Advocate
" ] Ju_.dgel_ Advocate

Moebld G2 (el e sivocsts

¥

W—;ﬁ,,m
S | 13317


http:lega.J.ly

S (289) |
Branch Office of The Judge Advocate General
‘ with the
European Theater
APO 887
BOARD OF REVIEX NO. 1 . 8 SEP 1945

CM ETO 13319

-

UNITED STATES 3RD ARMORED DIVISION
Trial by GCM, convened at Darmstadt,
Germany, 1 June 1945, Sentense
as to each accuseds Dishonorable

. dischearge, total forfeitures and
confinement at hard labor for life.
United States Penitentiary, lewis-
burg, Pennsylvania, .

Ve

Technicians Fifth Grade BEN
L. BEETS (38405308) and LONNIE
W. NANNEY (14040408), both of
Company B, 33rd Armored Regi-
ment

Vst N Vs Cass? s st Sl v ozt

HOLDING by BOARD OF REVIEW NO, 1
- BURRCW, STEVENS and CARROLL, Judge Advocates

i T'—

1. The record of trisl in the case of 'the golilers named abovo
haa besn exa.mined ’by the Board of Review,
/
2. Accused wore tried jointly upon the follcming Chargs and
Specifioa:b:lon: T .

CHARGE: Violsbion of the 92n4 Article of Ware

Specifioa.tiom In that Technician 5th Grade
Ben L, Beete and Techniocian 5th Grade
Lonnis W, Nanney, both of Company B, 334 .
Armored Regiment, acted jointly and in
pursuance of a common intent, digd, at
Dehl, Germany, on or sbout 3 April 1%45,

* foreidbly and feloniously, against her will,
have carnal knowledge of Wilma lLey.

Each acoused pleaded not guilty and, two-thirds of the members of the
court present at the times the votes were taken concurring, was found
guilty of the Charge end Specification, No evijence of prrevious con-‘

victions of either accused was introduced. Three-fourths of the

Yan 13319
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members of the court present at the times the votes were taken con-
curring, each accused was sentenced to be dishonorably discharged

the service, to forfeit all pay and ellowances dus or to beocome Jus,
and to be confined at hard lsbor, at such place as the reviewing
authority may direct, for the term of his matural life. The re- )
viewing authority, as to each accused, approved the sentence, desig-
" nated the United States Ponitentiary, Lewisburg, Pennsylvania, as

the place of confinement, and forwarded the record of trial for

action pursuant to Art icle of War 50%.
3. Substantial, credible and uncontroverted .evidence adduced -

by the prosscution and the court establishes that, at the date and
place alleged, the following ocourredt The two accuzed, Bests armed
with a carbine and Nanney with a pidtol, uninvited, entered a room

in which Fraulein Wilma Ley, a physician 25 years of ege, weighing .
about 140 German pounds, partially unclad, was bathing. She testie
fied -that Nanney held his pistcl agalnst her stomach and both accused
.§rabbed her by the arm, removed her sweater and pants and threw her
‘upon the bed, where Nanney overcame her resistance by holding har legs,
When she endeavored to lsave the bed, Beats held her down by the hair,
struck her with his fists and engaged in sexual intercourse with her
without her permission,” When he placed her arms arcund his néock, she
removed them, Meanwhile Nanney stood next to the bed with his pistol
against Beets and the women, Although she was In fear of her life,
she resiated tha sexuel act to the maximum of her abllity,

Pursuant to her appeal for help shortly after ths two ao~
odsed entered, military personnel arrived at the scens and demanded
through the door of the room, whioch Nanney held closed, that accussd
coms out, but were answered by muffled replies and. a pistol shot by
Nenney in the rcome IThersafter the door was opened, Fraulein Ley -
emerged and ran down the hall, and accused appeared and were appre=
hendede Both had been drinking and were "fairly drunk®, The prose=
cutrix' testimony, corroborated except as ta the actual intersourse
snd violence immsdiately ascompanying it, is clear and convincinge
Beets! gullt as a raplst and Nammey's guilt es his aider snd sbettor
in the rape wers sufficiently established (CM ETO 14596, Brajfarda -
ot al, end authoritles therein cited)s -

, The question of accuseds' drunkenness and the effoct thereof
upon the criminal intents involved in the rape and aiding end sbetting
thereof constituted an issue of fact for ths sole determination of the
court, whose findings of guilty may not be disturbed in view of the
supstantial evidence that each accused was in contrdl of his faculties
(ci ETO 14256, Barkley; CM ETO 14564, Anthony and Arhold).

44 ae The Specification alleges in effect that accused

a.oted jointly and pursua.nce of &

. . common intemt, did," - : - 13319
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’ ro.po the victim. The evident meaning and effect of the word "a.cted"
in its context, is equivalent to ™acting™ and it is so construed by
.the Bou'd of Review (CU ETO 9643, -Haymers C¥ ETO 11076, Wado).

L. ' The charges were reforred to trial, by command of the
appointing nubhority. to Captain Vernal W, Prewett, trial judge
advocate of the court appointed by parsgraph 1, Special Orders No.
121, Headquarters Third Armored Division, The order appolnting the
court which tried ssccused (par.l, SO 137, same heoadquarters) nmmed
Captain Prowott as trial juige advocate, but did not direct thst

- cagqs in his hands as trial judge advocate of the court namsd in the
reference to trial (appointed by parel, SO 121) be brought to trial -
befare the subsequent oourt. The irregulsrity, however, was walved
by the subsequent action of the reviewing authority in ap;rorving ths
sentence (CM ETO 1606, Sayres; (M ETO 5234, Stubinski), - :

. 5« The charge gheet shows that sccused Bests is 30 years of ege
.and was ‘inducted 22 My 1943 at Oklahonma City, Oklahoma, under ths
provisions of the Selsctive Service Act and that he had prior service
in ths United States Naval Reserve fram 18 April 1942 to 5 January
1943; accused Nanney 1s 25 years of sze and enllisted 30 Jeruary 1941
at Mon’cgomery. Alsbama, to serve for three years, and had no prior
service,

6e¢ The court was hgally oonstituted and had Jurisdiction of
the persons and offensess No errors injuriously affecting the sud-
stantial rights of either ‘accused were committed during the trial,
The Board of Review is of the opinion that the record of trial is
. sufficlenth a# to sach acoulod to support the ﬁndingl of guilty and
the uzmnoo.. '

Te The penslty for rape is deuth or life misomu!: as the
courtemartial may direct (AN 92)s Confinement in a penitentiary is
authorized upon oconviction of rape by Article of War 42 end sections
.~ 278 and 330, Federal Criminal Code (18 USCA 457,567)e The designation
of the United States Penitentiary, lewisburg, Peansylvania, as the
place of oonfinement is proper (Cir.229, W, 8 Juns 1944, 500,11,

P&r!olb(‘!')o 32)0
/ 7 Muﬂgo Advoeo.te

éj@é( @;‘. g .ﬁxdgo Advocate
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BRANCH OFFICE OF THE JUDGE ADVOCATE GENERAL

with the -~
European Theater XfXUpaotitxcs
APO 887
BOARD OF REVIEW NO.2 . 4 AUG 1945

CM ETO 13327

! UHlT.EFD STATES 3RD ARMORED DIVISION
‘V. ’ C ‘

Private DONAID D. COLUMBUS

(13111397)Headquarters Company,
3rd Armored Division Traim

Trial by GCM, convened at Darmstadt, Germany,
19 May i% o Sentence: Dishonorable dis-
charge, total forfeitures and confinement at
hard labor for 4O years. United States '
Penitentiary, Levd.aburg, Pennsylvania.

P L TR T

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review and found legally sufficient to sup-

» port tsmxessEmax the findings of guilty of Specification 2 of Charge I, and
Charge I, and the remining charges and their respsctive specifications. It is legally
sufficient to suppart ocnly so much of the finding of gullty of Specification 1 of Charge
I as inwlves a finding that accuséd absented himself without leave for the period al-.
leged in violation of Article of War 61, and legally sufficient to support tle sentence.

2. .The penalty for desertion in tims of war is death or sudh other pun~
ishment as a court-martial may direct (AW 58), Confinement inh penitentiary is awthor-
ixed by Article of War 42, The designation of the United States Penitentiary, Lewisburg,

lvania, as the place of eonﬁ.mnent is proper (Cir.229, WD, 8 June 1944, sec.II,

Pennsy.
pars.lb(k), 3_)0 ) _ . . . :
- ’ - W Judge Advocate
m - Judge Advocate

AGPD 2-95/19M/C50%ABCO g6 Advocate
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Bra.nch Office of The Judge Advocate General
with the
European Theater
APO 887 v
BOARD OF REVIEW NO. 1 11 AU 1945
CM ETO 13369 _ |
UNITED STATES ; 20TH ARMORED DIVISION
Ve - ) Trial by GCM, convened at Prien,
' ) Germany, 28 May, 13 June 1945,
Privates WILLIAM H. McMITION -~ ) Sentences: Dishonorable discharge,
(35801092), WILLIS E. SHORT ) total forfeitures and confinement
(39421854), and REX E, TARPLEE ) at hard labor, McMILLON for life,
(35829026), all of Service ) SHORT for 20 years and TARPLEE
Company, 27th Tank Battalion ) for 10 years, Flaces of confine-
. : ) ment: McMIIION and SHORT, United
B States Penitentiary, Lewisburg,
) Pennsylvania; TARPLEE, Eastern Branch,
) United States Disclplinary Barracks,
. ) Greenhaven, New York,

. HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates .

“1l. The record of trial in the case of the scldiers named above
has been examined by the Board of Review,

24 Accused were tried upon the following cha.rges and specificationa:

McLILION
CHARGE I: Violation of the 92nd Article of War,

Specification 1: In that Private William H. Mcdillon,
Service Company, 27th Tank Battalion did, at - A
_Kirchweidoch, Germany, on or about 2300, 7 May -
"1945, forcibly and feloniously, against her will,
have carnal knowledge of Leopoldline Novotny.

CHABRGE II: Violation of the 93rd Article of War.

Specification 1: (Finding of not guilty)e ¢
. 3

' [

v

-l -
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Specification 2: 1In that % % % did, in conjunction
with Private Rex E, Tarplee, Service Colpany,
27th Tank Battalion and Private Willis E. Short,
Service Company, 27th Tank Bn., at Kirchweidoch,
Germany, on or about 2300, 7 May 1945, Dby force
and violénce and by putting them in fear, feloni-
ously take, steal and carry away from the presence
of Leopoldline and Franz Novotny, the property of
one (1) watch, one (1) bill-fold, seventeen hun-
dred (1700) Marks, one (1) camera, one (1) roll

« of £ilm, value about $200,00. 'The property of
the said Leopoldline and Franz Novotny,

e

SHORT
' CHARGE I: Violation of the 92nd Article of War,

- Specification 1: In that Private iiillis E, Short,
Service Company, 27th Tank Battalion did, at
~ Kirchweidoch, Germany, on or sbout 2300, 7 May
1945, foreibly and feloniously, against her will,
have carnal knowledge of Leopoldline Novotny, -

CHARGE II: Violation of the 93rd Article of War,
(Finding of not guilty).

Specification 1: (Finding of not gﬁilty).
TARPLEE
CHARGE: Violation of the 93rd Article of War,

Specification:” In that Private Rex E., Tarplee, Service
Company, 27th Tank Battalion did, in conjuction with
Private Willis E, Short, Service Company, 27th Tank
Battalion and Private William H. Mclillon, Service
Company, 27th Tank Battalion, at Kirchweidoch,
Germany, on or about 2300, 7 May 1945, by force and
violence and by putting them in fear, feloniously
take, steal and carry away from the presence of
Leopoldline and Franz Novotny, the property of one
(1) watch, one (1) bill-fold, seventeen hundred
(1700) Marks, one (1) Camera, one (1) roll of film,
value about $200,00, The property of the said
Leopcldline and Franz Novotnye :

-2 - . .
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Bach accused pleaded not guilty and, three-fourths of the members of the
court present at the times the votes were taken concurring, accused
lickillon was found guilty of Charge I, its Specification, Specificetion 2,
Chergell, except the words "Private Villis B. Siort, Service Company, 27th
Tank Bn" and of Charge II, and not guilty of Specification 1, Charge II;
accused Short was found guilty of the Specificetion of Charge I, except the
words "forecibly and' feloniously azainst her will, have carnal knowledge of*,
substituting therefor, respectively, the words “with intent to commit a
felony, viz.: assault with intent to rape, commit an assault upon
Leopoldline Novotny, forcibly and feloniously, against her will, attempt
to have carnal knowledge of the said Leopcldiine Novotny", of the excepted
words not guilty, of the substituted words guilty; of Charge I not guilty,
but guilty of violation of the 93rd Article of iar and not guilty of
Charge II and its Specification; and accused Tarplee was found guilty of
the Charge and its Specification, except the words “Frivate willis E,
Short, Service Company, 27th Tank Battalion®, No evidence of previous
convictions was introduced against accused Lclillon, ZEvidence was intro-
duced of two previous convictions against accused Short by special court-
martial, one for absence vithout leave for 90 days in violztion of article
of war 61 end one for disobedience of an order.of commissioned officer in
violstion of Article of war 96, Lvidence was also introduced of two pre-
vious convictions azainst accused Tarplee by special court-martial for
absences vithout leave for 13 days and 21 days, respectively, in viola-
tion of Article of .ar 61, Three-fourths of the menbers of the court
precent at the times the votes were taken concurring, each accuced vwas
. sentenced to be dlshonorably discherged the service, to forfelt all'pay
and allovances due or to becone due, and to be.confined at hard lebor,
at such nlace as the reviewing autherity may dircet, wowillon for the
term of his naturel lifc, Short for 20 years, and Tarplee for ten years.
The reviewlng authority spproved the sentences of accused hcwillon and
Terplee aend designated the United States Penitentiery, Lewlsburg, Pennsyl-
vania as the place of confinement of accused ilckillon, and the Eastern
Branch, United States Disciplinery Barracks, Greenhaven, New York, as the
place of confinement of accuged Tarplee, As to accused Short, the re-
vicwing authority under date of 10 June 1945 returned the record of trial
to the court for proceedings in revision under paragraph 83, Lanual for
Courts-Martial, 1928, with respect to its findings-on the Specification
of Charge I and Charge I, Thereafter on 13 June 1945 the court reconvened,
revoked its former findings and, three-fourths of the members of the
court present at the time the vote was taken concurring, said accused
Short was found guilty of the Specification of Charge I, except the words
wforcibly and feloniously, azainst her will, have carnal knowledge of",
substituting therefor, respectively, the words “with intent to commit_a
felony, to-wit, rape, commit an assault upon Leopoldline Novotgy by will-
fully and feloniously placing his body on the person of the saidh, of
the excepted words not guilty, of the substituted words guilty; of o
Charge I, not guilty, but guilty of violation of the 93rd Article of iar
and not guilty of Charge II and its Specification. The court adhered

-3 - .
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to its former sentence imposed upon said accused Short, The reviewing
authority approved the sentencs, designated the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement of said-accused,

' The record of trial was foi*wa.rded for action pursuant to Article
of War 50%. B R

3., a, McMILION = Charge I and Specification:

The evidence without contradiction established the fact that McMillon
engaged in an act of sexual intercourse with Frau Leopoldline Novotny at
Kirchweidoch, Germany, on the night of 7 May 1945, The question involved
is vwhether the act was performed with the consent of the woman or whether
she submitted through fear of death or great bodily harm, Considering
the facts that Mckillon, Short and Tarplee were armed trespassers in the
Novotny home at a late hour in the night, that immediately prior to the
act of intercourse they had searched the bedroom and with force and vio-
lence had taken money and personal property of the Novotnys therefrom
and that McMillon when he returned to the bedroom exhibited a knife,
the Board of Review believes there was substantial evidence to support
the court's finding that the woman submitted through fear and that her
submission was not voluntarily given., Ths accused's version of the affair
at most created an issue of fact for resolution by the court, which it
was at liberty to disbelieve, The evidence forms a familiar pattern to
the Board of Review and the conclusion here stated ls siupported by many
precedents (CK ETO 8511, Henry Smith, and authorities therein cited).

be McMILION - Charge IT, Specification 2:

McMillon, Short and Tarplee searched the suitcase and other places
of storage in the bedroom: All of them were armed with lethal weapons,
They. removed and carried away the watch, camera, roll of film bill-fold
and 1700 marks in German money., The question whether such larcenous
taking was committed by force and violence from the persons or immediate
presence of the owners so as to comstitute robbery was one of fact for-
the court and under the circumstances shown the Board of Review concludes
that the finding is supported by competent, substantial evidence (CM ETO-
78, Watts; EM ETO 1453, Fowler; CM ETO 3628, Mason). It is obvious that
the property taken had some value © its owners, Proof of pecuniary value
was unnecessary (54 CJ, sec.l6, p.d012; 46 Am, Jur. sec.8, peli2)s The
record is legally sufficient to support the findings of guilty.

L, SHORT - Charge I and Specification:

) By exceptions and substitutiops Short was found guilty of
assault upon Frau Novotny with intent to commit rape. The evidence
showsd that he exposed his person, threw himself upon the woman and ac-
. tuglly attempted to penetrate her genitals. The pro;of is clear of his
intent to secure carnal connection with the victim and that he committed
an overt act toward accomplishment of his purpose (Hémmond v, United States
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* (Apps D.C. 1942), 127 Fi(2nd) 752,753). Evidence that he intended
to carry into effect his purposes with force and against the consent
of the female is supplied by the circumstances of the assault. The
court was justified in belie that the woman neither invited nor
consented to the act (CM ETQ, Héhry Smith, supra, and authorities
therein cited). v ~

"Once an assault with intent to commit .
rape is made, it is no defense that the
man voluntarily desisted" (MCM, 1928,
paroubgi, P0179) . -

~ All of the elements of the crime were proved beyond reasonable doubt,

. 5« TARPLEE: Tarplee's guilt of robbing the Novotnys at the
time and place and of the property alleged was proved beyond reasonabls
doubt, He was obviously the manager of the expedition and was con-
cerned primarily with the material benefits to be gained by the unlaw-
ful seizure of other people!s property (See par.3b, supra)e

, 6s - The fact, if it were a fact, that the accused's company
commander informed them that it was all right to steal the property

"of German subjects did not constitute a defense, While evidence of
such fact might explain their conduct it neither excused nor ex®ulpated
them from the crime of robbery, )

‘ 7+ The charge sheets show that-McMillon is 20 years three months
of age and was inducted 8 May 1943, Short is 19 years five months of

- age and was inducted 17 September 1943, and Tarplee is.2l years six
months of age and was inducted 31 March 1944, The period of service of
each accused is for the duration of the war plus =ix months. None of
the accused had any prior service, . )

. ) - L]
8, The court was legally constituted and had jurisdiction of the
persons and offenses, No errors injuriously affecting the substantial
rights of any of accused were committed at the trial, The Board of ,
Review is of the opinion that the record of trial is legally sufficient
as to each accused to support the findings of guilty and the sentence,
: R .
9. The penalty for rape is death or life imprisonment as the
court-martial may direct (AW 92). Confinement in a penitentiary is
- authorized upon conviction of rape by Article of VWar 42 and sections
' 278 and 330, Federal Criminal Code (18 USCA 457,567); upon conviction of
* robbery by Article of War 42 and section 284, Federal Criminal Code
(18 UsCA 463), and upon conviction of assault with intent to commit
rape by Article of War 42 and section 276, Federal Criminal Code (18
USCA 455). The designation of the United States Peniteqtiary,’Lawisburg,

-5 - \
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Pennsylvania, as the place of confinement of accused MclMillon and
Short is proper (Cir.229, WD, 8 June 1944, sec II, pars.lb(L), 3b)
and the designation of Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement of
-accused Tarplee is authorized (AW 42; Cir.210, WD, 14 Sept. 1943,

sec.VI, as amendsd),

(SICK IN EOSPITAL) Judge Advocate

Judge Advocate -

Judge Advo cate
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
AP0 887
BOARD OF REVIERW NO. 2 6 JUL 1945

CN ETO 13370

UNITED STATES ) 8th INFANTRY DIVISION
v, ; Trial by GCM, convened at APO 8,

: ) U.S. Army, 11 May 1945, Sentences
Private Firast Class SANMUEL g
ROSENBLUM (32538530), Company E,
121st Infantry - ;

Dishonorable discharge, total
forfeitures, and confinement at .
hard labor for life. United States
Penitentiary, Lewisburg, Pennsylvania,

HOLDING by BOARD OF REVIEW NO, 2
VAN, BENSCHOTEN, HILL and JULIAN, Judge Advocates

>

1, The record of trial in the case of the uoldier’na.med above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate Gereral im charge of the Branch .

' Office of The Judge Advocate General with the European Theater of Opera-
tioms, » : '

2, Accused was tried upon the following Charge and Specificaticn:
CHARGE: Violation of the 64th Article of War.

Specifications In that Private First Class Samuel

- Rosenblum, Company "E", One Hundred and Twenty
First Infantry, having received a lawful command
from Captain Benjamin S, Inman, his superior
officer, to go forward to his company did at or
near Siegen, Germany, on or about 1 April 1945,
Willfully disobey the same,

He pleaded not guilty and, all of the members of the court present at the
time the vote was taken concurring, was found gullty of the Charge and
Specification, No evidence of previous convictions was introduced, All
of the members of the court present at the time the vote was taken con-
curring, he was sentenced to be shot to death with musketry,- The review-
- Ilng authority, the Commanding General, 8th Infartry Division, approved
the sentence, recommended that it be commuted to dishonorable discharge,
total forfeiltures and confinement at hard lsbor for life and forwarded
the record of trial for action under Articles of War 48 and 504, The:
confirming authority, the Commanding General, European Theater of Opera-

-1
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tions, confirmed the sentence, but owing to special circumstances in
this case and the recommendatior of the reviewing authority, commuted

it to dishonorable discharge from the service, forfelture of all pay

and allowances due or to become due, and confinement at hard labor for
the term of his natural life, designated the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement and withheld the
order directing execution of the sentence pursusnt to Article of War 50%,

3¢ The evidence presented by the presecution was substantially as
followss .

Accused has been a member of Company E, 12lst Infantry for two
years (R5), He was 1lightly wounded in action and on 9 July 1944-wes
evacuated to the 8th Clearing Station, The supply sergeant of his
company picked-him up at the field train om 1 April 1945 in order to
return him to his unit, which was in action on the front (R6,9,11,14).
When they started for the company accused asked the supply sergeant
if he could see an officer as "he didn't think he could make it®, He™
was turped over to Captain Inman, the Battalion Adjutant, who gave him
a direct order to return to his company, He left with the supply ser-
geant, who had to make a atop to plck up some Post Exchange rations,
and when they started up, sccused again refused to go, He was returned
to Captain Inman, who gave him another direct order to go back to his .
company. ‘Accused answered "I camnot go" and was turned over to the supply
sergeant for return to the field train (R6,8,11,12). Captain Inman was
wearing his imsignia of rank at all times (Ré,ll) and accused was on a
duty status at the time (R14)es Accused did not make any statement re-
garding his health (R12) and there was no reason why he was not physi-
cally sble to join his company (R14).

+" ke The accused efter his rights as a witness were fullly explained
to him (R12,13), elected to remain silént and no evidence was imtroduced
in his behalf, : :

5, The uncontradicted evidence presented by the prosecution es=
tablishes that on 1 April 1945 accused was twice given a direct order
to return to his company, which was in combat at the front,ad that he
willfully disobeyed the command in esch instance. The battalion adjutant
was authorized to issue this order, which related to a military. duty, and
from its very nature, it is obvious that prompt compliance was contemplated,
There ia no suggestion that accused was either physically or mentally un-
gble to understand and obey the command. There is clear and substantial
evidence covering all the essential elements requisite to a vioclation of
Article of Var 64 (MCM, 1928, par.l3ib, pp.148,149; CM ETO 8,92, Einters).

"6y The charge sheet shows that accused is 23 years of age and was
called to duty 6 November 1942 at Fort Dix, New Jersey, He had no prior
service, : : o . - .

7. Tﬂe court was legally constituted and had jurisdiction of the"
person and offense. No errors injuriously affecting the substant:!ff.l; 3 ';'O

.-2'”'
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rights of accused were committed during the trial. The Bosrd of Review
ils of the opinion that the record of trial is legally sufficient te
support the findings of guillty and the sentence.

8, The penalty for willful discbedience of the lawful command
of a superior officer in time of war is death or such other punishment
as the court martial may direct (AW 64).  Confinement in a penitentiary
-is authorized by way of commutation of a death sentence (AW 42), The
designation of the United States Penitentiary, Lewlsburg, Pennsylvania,
as the place of confinement is proper (Cir.229, WD, 8 June 1944, sec.II,

pars.lh A)’ 32)‘ A .
-
_ %Mﬁv\ Judge Advocate
' W Judge Adv&cafbe

(/ ctsssmr.
(ON_LEAVE Judge Advocate
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1st Ind,

" War Department, Branch Office of The Juige Advocate General with the
. European Theater.of Operations, = @ JUL 134)° T0: Commanding
_ General, United States Forces, European Theater, APO 887, U, S, Army,

1, In the case of Private First Class SAMUEL ROSENBLUY, (32538530),
Compary E, 121st Infantry, attention is invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficient to
:gupport the findings of guilty and the sentence as commited which holding .~
is hereby approved. Under the provisions of Article of War 50%, you now
have authority to order eéxecution of the sentence,

2o . Then copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indereement,
The file number of the record im this office is CH ETO 13370, For con-

“venience of reference please place that mumber intrackets at the end of .
the orders (CM ETO 13370),

. C. McNEIL,
Brigadier General, United States &rmy,
sasstant Judge Advocate General,

« p—————

proonu,

( Seatence as commted ordered executeds G.C,N.0. 284, ETO, 24 July 1945).

>

)
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Branch Office of The Judge Advocate General
vwith the

European Theater
APO 887

BOARD OF REVIEW NO. 1 11 AUS 1945
Ci ETO 13376

UNITED STATES ; 13TH AIRBORNE DIVISION

v. ) Trial by GCM, convened at B 54,
) France, 13 April 1945, Sentences
First Lieutenant NESTOR C.)) Dismissal, total forfeitures and
AASEN (0-1301406), Head- )  confinement at hard labor for life,
quarters Company, 517th ) Easterh Branch, United States
Parachute Infantry .g Disciplinary Barracks, Greenhaven,

New York,

) HOLDING by BOARD OF REVIEW NO, 1
RITER, BURROW andSTEVENS, Judge Advocates

1, The record of trial in the case of the officer
named above has been examined by the Board of Review and
the Board submits this, its holding, to the Assistant Judge
Advocate General in charge of the Branch Office of The
Judge Advocate General with the European Theater.

2. Accused was tried upon the following Charge and
Specification: _

CHARGE: Violation of the 75th Article of War.

- Specification: In that First Ibutenant Nestor
C. Aasen, Headquarters Company, 517th
Parachute Infantry, then assigned to
Company H., 517th Parachute Infantry,

did, at or near Mount Grazlan, France,
on or about 13 November 1944, misbehave
himself before the enemy by running away
from his platoon, which was then engaged
with the enemy, and seeking safety in
the rear, .

compyme 13376
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He pleaded not guilty and, three-fourths of the members

,0f the court present at the time the vote was taken con-
curring, was found guilty of the Charge and Specification.,
No evidence of previcus convictions was introduced. Three-

- fourths of the members of the court present at the time
the vote was taken concurring, he was sentenced to be .

~dismissed the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor,
at such place as the reviewing authority may direct, for

. 11fe. The reviewing authority, the Commanding General,
13th Airborne Division, approved the sentence and forwarded
the record of trial for action under Article of War 48,
The confirming authority, the Commandihg General, European
Theater of Operations, confirmed the sentence,. designated
the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, and

. withheld the order directing execution of the sen%ence
pursuant to Article of War 50%, ' o

[

‘3. 'Bvidence for the prosecution

L On 13 November 1944 accused was assistant platoon
leader of the 2nd platoon of Company H, 517th Parachute
Infantry, which was located near Sospell in Southern France.
(R7). A% about 0600 hours on that day his platoon set out
for gount Grazian to relieve the third platoon. When they

- reached the bottom of the hill small arms fire was audible
and, on arriving at the top of the hill at about 0900 hours,
they learned that there had been some fighting which re-
sulted in a few Germans being killed (R8), After the 2nd
platoon had taken up its positions the platoon leader
directed accused to accompany him on an ihspection tour so
that he (accused) could become familiar with the location
of the men (R9). About 1100 hours while the platoon leader,
accused, and the platoon sergeant were working their way
‘around the platoon positions, the Germans placed the hill
under artillery fire (R8). fhe platoon leader sought .
shelter in a fox-hole about twenty-five yards forward
from the position of the party when the shelling broke
out (R8). The next nearest fox-hole was some 50 yards .
away, but it was possible that accused, not being familiar

‘with the locality, did not see it (R10). Apart from that
there was no other cover available except at the platoon .
command post which was 150 yards,distant and located 50
yards from the top of the hill (R9). Accused stated that
he was getting out of there (R8,11)., The platoon ;gader

CONFIDENTIAL o
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testified that it was not necessary that sccused be with
the platoon at that time, since there was no enemy activity
other than artillery fire; that accused's only duties were
to make an inspection tour; that it was logical for -
accused to seek coverj that he, the witness, did not feel -
that by going to the platoon command post accused was
‘abandoning his position; and that accused's duties might
possibly take him beyond the platoon command post because

- there had been some difficulties with the mule supply

Some time "after dinner™ accused's company com-
mander, First Lieutenant James G. Bennett, met him about
150 yards from the company command post walking hurriedly
in that direction, This command post was about two miles
from the platoon command post and about 1,000 yards from
the enemy.  Accused was in a "bad nervous state®., His
eyes were ™excited" and "stary". He was in "poor physical
condition™, -Apparently he could not remain standing and’
Lieutenant Bennett ordered a Lieutenant Jackson to see
that he received medical treatment (R12-16),

Accused made two statements after being warned
of his rights in both ihstances. The first was made some-
time during the afternoon of 13 November. He was badly
frightened at the time. He stated that when about six
rounds of artillery fire fell in his area he went to the
platoon command post. He remalned there a short time and
when more shells fell he became "panicky" and ran down
the hill about 200 yards. He sat on a rock and tried to
get up courage .to return, Failing that, he went to the

company command post (Rl6,17).

Sometime after 20 November accused made his
second statement. He stated that he went to the command
post after requesting his platoon leader's permission, :
On his arrival there he was told that there was some :
difficulty with the mule pack and he went down the hill
- to investigate., When he arrived there the mules had
started up the narrow trail and he sat down to wait for
them, While sitting there enemy artillery opened up
again and "he lost his mind", "became confused" and ran
down the hill, After running some distance he declded
he was too nervous to return to the platoon so he went

to. the company command post (R18).
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4,  Evidence for the defense : -

Major Irving L. Berger, Medical Corps, a psychia=
trist, testified that he examined accused about 27 November.
Based on interviews with accused and with his company
officers, Major Berger concluded that accused at the time
- of the o fense was suffering from "psychoneurosis, anxiety
state, moderately severe'; that he was "Emotionally labile"
with an "unstable type of personality"; that this was a
"defect of reason resulting from a disorder of the mind"
which prevented him from-knowing the consequence of a
wrongful act., He was unable in the opinion « the witness,
at the time, to distinguish between rightful and wrongful
acts and to control his behavior (R19-21; Def.Ex.l). The
witness was unable to state whether accused could distin-
guish between right and wrong when the first shelling
. occurred although he was then suffering from acute anxiety.-
On the occasion of the second barrage, the witness' opinion -
was that accused's anxiety state developed into acute panie
and he was unable to make that distinction (R22).

Accused after being warned of his fights slected
to be sworn and testify. His testimony was in all material
particulars identical with the statement he gave sometime.

after 20 November (R23-24).

5. Competent ahd undisputed evidence shows that .
accéused abandoned his platoon because of Hs fear of enemy
artillery fire and sought safety at the company command
post some two miles from the place where the platoon was
located., With his platoon under artillery fire and its
members required to take cover, there can be no doubt that
accused was before the enemy (éM ETO 1249, Marchetti; CM
ETO 1404, Stack; CM ETO 1659, Lee; CM ETO 1408, Saraceno).
Every element of the of fense charged was accordingly es-~
tablished by competent evidence and the only question pre-
~gented ls whether accused was mentally responsible for
his actions (CM ETO 4783, Duff; CM ETO 3196, Puleio).

6. The burden of proving that accuged was mentally
responsible for his actions rested on the prosecution
(Davis v. United States, 160 U.S. 449; 40 L.Ed. 499(1895);
MCM, 1928, par.78a, p.63; 1 Wharton Criminal Evidence
(11 Ed. 1935) sec.77, p.93). In discharging this burden
.the' prosecution was aided by the presumptior of sanlty
which relieved it merely of the necessity of *introducing

CONFIDENTIAL < |
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evidence to,thaf effect until such time as there was sonme
assurance that accused's mentsl responsiblility was a real
issue in the cass. ‘ _

UThe peculiar effect of a presumption 'of law!?
(that i1s, a real presumption) is merely to
invoke a rule of law compelling the jury. to
Treach the conclusion in the absence of evi~
dence to the centrary from the opporent. If
the opponent dces offer evidence to the con-
trary (sufficient to satisfy the judge's re-
quirement of somse evidence), the presumption
disappears as a rule of law, end the case is
in the jury's hands free from any rule * * %
It is, therefore, a fellacy to attribute (as
do some Jjudges) an artificial probative force
to a presumption, increasing for the jury the
welght of the facts, even when the opponent
has come forward with soms evidence to the
contrary" (Wigmore, Evidence (2 Ed.), sec.2491
quoted in 95 ALR 830). | -

"It /a disputable presumption/ points out the
party on whom lies the duty of going forward
with evidence on the fact presumed. And when
that party has produced evidence fairly and
reasonably tending to show that the real fact
is not as presumed, the office of the presump-
tion is performed, and the fact in question is
to be established by evidence as are other
questions of fact, without ald from the pre- .
.sumption, which has become functus officio"
(Tyrrell v. Prudential Insurance Company of
America, 109 Vt, 63 192 A.1d4, 114y ALR 392
‘at page 403 (1937)).

There have been various statements concerning the
quantum of evidence necessary to destroy a presumption.
Wigmore, supra, lays down the rule that there must be ,
- sufficient evidence to “satisfy the judge's requirement of
some evidence”, Tyrrell v. Prudential Insurance Company of
America, supra, is in accord with Wigmore when it states
that the presumption disappears when enough rebutting evi-
dence "is admitted to make a question for the jury on the
fact involved". Lee v. United States, 91 F(2nd) 226 (cca
5th 1937),cert. denied, 302 U.S. 723? 82 L.Ed. 576 (1937);
specifically deals with the presumption of sanity in a.
criminal case and says that Monly slight evidence to the
contrary" is "sufficient to raise the issue, to be sub-
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mitted to the jury, with all other evidence". CM 193543
(1930), Dig.Op.JAG, 191240, sec.395(36), p.227, would
seem to hold that 1in the absence of "substantial" evi-
dence to the contrary of the presumed fact, the presump-
tion 1s still operative. It is doubtful, however, if

the use of the word “"substantial" in this connection adds
anything to the defense's burden. In speaking of a .
statute which created a presumption against suicide "in
the absence of substantial evidence" to the contrary

the United States Supreme Court said, -

“The statement in the act that the evidence
to overcome the effect of the presumption
must be sgbstantial adds nothing to the
well understood principle that a finding
must be supported by evidence. Once the
employer has carried his burden by offering
testimony sufficient to justify a finding -
of suicide, the presumption falls out of - .

* the case" zDel Vecchio v. Bowers, 296 U.S.

280; 80 L.Ed. 229(193%)). y

. The defense's evidence on the question of accused's
mental responsibility consisted of the testimony of Major
Berger, a:-.psychiatrist, who stated that in his opinion
accused was suffering from "psychoneurosis, anxiety state,’
- moderately severe' and that at the time of the alleged
offense he was incapable of distinguishing between right ¢
and wrong and could not control his behavior. This
opinion was based in part on statements of third parties
not in evidence. Regardless of the strength we accord
+ "to the presumption, short of permitting it to shift the -
burden of proof or endowing it with evidentiary effect,
this evidence is sufficient to dissipate it., It 1is clear
testimony, directly contrary to the presumed fact, of the
opinion of an independent witness who 1s presumably familiar
with the various neuroses and psychoses which result from
combat,

However, despite the fact that the prosecution
can derive no benefit from the presumption, and despite.
the fact that they offered no medical testimony tending
to prove accused sane there is still substantial evidence
establishing that before his offense was consummated,
accused knew the difference between right and wrong and
could adhere to the right. In the statement he made on

. CONFIDENTIAL
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the day he committed the alleged offense, accused related
how he ran down the hill from the platoon command post
about 200 yards and then stopped and tried to get up
courage to go back. The court could infer from this

that accused had some comprehension of his obligation

to stay at his post and some consciousness that what he
was doing was wrong. Both in his extra-judicial state-
ment made sometime around 20 November and in his testimony
at the trial accused told how he left the platoon command
post to investigate the difficulties the men were having
with the mule supply train. He told how he fled from
there in panic when the enemy opened up with another
artillery barrage; how he ran some distance down the hillj -
how at last he stopped, deliberated on returning, and =~
finally declded to report to the company command post be=-
cause he felt that his unervous condition would have an
adverse effect on the morale of the men. Certainly the
court could conclude - that a man who was capable of deli-
berating and deciding on the desirablility of a course of.
conduct was not a man whose faculty of choice had been -
paralyzed and whose moral sense had been destroyed. The
testimony of a psychiatrist is valuable, but he will not
be permitted to usurp the function of the judge. Such
opinion evidence will be given careful consideration, but
it is not binding and the conclusions thereof need not
decide the ultimate issue. The responsibility for declsion
was the court's. Particularly 1s this true when not all the
assuped facts, as the premise of the hypothesis, are 1n
evidence, as is the case here. The effect of the expert's
conclusion is that accused was afraid, so afraid that he
did not know what he was doing. The 75th Article of War
is intended to punish cowardice, and it would be reductio
ad absurdem to hold that a man cannot be punished for
cowardice because he was too cowardly. The Article 1s
essential to military success in battle and must be enforced
to deter cowardice and panic. The conclusion of the psy-
chiatrist places accused within the terms of the Act.
There 1s substaptial evidence in the record to sustain

the court's implied finding that accused was sane and
cowardly at the time of the offense (CM ETO 895, Davis,

et al; CM ETO 13458, Stover; CM NATO 2047 (19445, 111

Bull.JAG 228).
7. The charge Sheet shows that accused 1s 24 years

and one month of age. The Staff Judge Advocate's review
shows that he enlisted in the Regular Army on 28_0ctpber

CONFIDENTIAL
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1939 and was commissioned a mecond iieutenant 6n 25 November
1942 and promoted to first lieutenant on 11 June 1943.

8. The court was legally constitnted and had ‘juris-
diction of the person and offense., No errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Review 1s of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence,

9;. Dismissal and confinement at hard labor are autho-
rized punishments for violation of the 75th Article of War.
The designation of the Eastern Branch, United States Disci-
plinary Barracks, Greenhaven, New Yorﬁ aa the place of ‘
confinement is proper (AW 42’ and c1r.aio, WD, 14 Sept.1943,

© sec, VI, as amended
’ : - //

SICK IN HOSPITAL Judge Advocate

M@ﬂmze Aavocate

5udgé71diocat§
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War Department, Branch 0ffice of The Judge Advocate General
with the European Theater. é TO: Com=
manding General, United States Forces, uropean Theater,

APO 887, U. S. Army.

T l, In the case of First Lieutenant NESTOR C. AASEN
(0-1301406), Headquarters Company, 517th Parachute Infantry,
attention is invited to the foregoing holding by the Board
of Review that the record of trial is legally sufficient to
support the findings of guilty and the sentence, which
holding is hereby approved. Under the provisions of Article
of War 504, you now have authority to order execution of

the sentence.

2. The many officers connected with this case have
expressed various opinions as to its disposition and as to
a8 proper sentence. Both his platoon leader and company com=-
mander agreed (R10,14) that his initial action in returning
to the platoon command post to seek cover was logical and
proper under the clircumstances. The investigating officer,
Major William L, Johnson, stated in his report

"The fact that Lieutenant Aasen had been in
action only six days and was found to be .
RS suffering from an emotional or physical
disorder that might have affected his be-
havior should be taken into consideration“

The psychiatrist, Major Irving L. Berger recommended re-
classification and reassignment. The staff judge advocate

stated that

"Life imprisonment, however, seems too
severe a punishment for one whose dere-
‘liction was the result of terror"

but he recommended against reduction of the sentence. The"
» reviewer in the office of the theater Judge advocate recom-
mended that the confinement be remitted.,

: The fQregoing raises bqﬁée whether at this.. .
time the period-of -confinemelt” should reduced. '
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3. When coples of the published order are forwarded
to this office, they should be accompanied by the fore-
going holding and this indorsement. The file number of
the record in this office is CM ETO 13376. - For convenience
of reference, please place that number in brackets at
the end of the order: (CM ETO 13376).

//2// 2z ,,/

E. C. McNEIL,
Brigadler General, United States Army,
Assistant Judge Advocate General.

o

( Sentence ordered executed, GCMO 353,!5!‘0. 29 Ang 1945); /

13376
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Branch Office of The Judge Advocate ueneral
"with the
Buropean Theater
APO 887 v
BOARD OF REVIEW NO. 2 - . 1 SEP 1945
CM ETO 13379
UNITED STATES ) 86th INFANTRY DIVISION -
: )
Ve Y Trial by GCM, convened at
: )  Ploermel, France, 1819 April-
Private CHARLES M.ROBINSON ) 1945, Sentence: - To be hanged
(38164425), 667th Quarter- ) - by the neck until dead,
megter Truck Company - ) _ .

k]

» EOIDING by BOARD OF REVIFW NO. 2
VAN BENSCHOTEN, HEPBURN ‘and MILLER, Judge Advocates

" B , - >~

'

' 1s The record of trial in the case of the soldier named above
v . has been exapined by the Board of Review, and the Board submits this,
ite holding, to-the Assistant Judge Advocate Géneral in charge of the
Branch Office of The Judge Advocate General with the European Theater,

2, Accused was tried upon the following Charge and Sﬁecification: )
- CHARGE: Violati_on' of the 92nd Article of War.

Specificationt In that Private Charles M. Robinson,
667th Quartermaster Truck Company did, at

- . Messac, France, on or about 1 April 1948,
with malice aforethought, willfully, de~
liberately, feloniously, unlawfully, end
with premeditation 'kill one Yvonne Le Ny, .
a human being by shootlng her with a' plstol,
caliber 45, - .

He pleaded not guilty end, all members of the court present when the
vote was taken concurring, was found guilty of the Charge and Specie
fication. Evidence was introduced of orne previous conviction by

-Summary court for gambling in violation of Article of War 96

end absence without leave for two da.ys in violation of Article of Tar 61.

. lM_-' | .. . E ' o
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All of the members of the court present when the vote was taken concurring,
he was sentenced to be hanged byr‘i:}’l_e_‘ngwﬁ.)_daa.d_; The reviewing
authority, the Commanding General, 66th Infantry Division, approved

the sentence and forwarded the record of trial for action under Article

of War 48, The confirming authority, the Commanding General, European

Theater of Operations, confirmed the sentence but withheld the order
directing the execution of the sentence pursuant to Apticle of War 50%‘-.

*3. Prosecution evidences:

The accused soldier was acquainted with Yvonne Le Ny (R21-22),
the deceased, a white woman (R107 Pros.Ex.l). She carried his picture
in her handbag (R68).  She spent the night of 31 March 1945 sleeping
with another colored soldier named "Jimmy" in a tent occupied by six
soldiers, including the accused, located in a camp near Messac, France
(R10,23-26). The following day, estimated by witnesses to be about
1430 to 1500 hours, she returned on foot with amother woman to the camp
and on the road met the acoused and another soldier (R13,19,30). The
accused was observed to have a pistol tucked in his trousers, which he
had also been seen carrying earlier in the day (R15,29). He talked to
“Yvonne in angry tores about her having slept with another soldier. Yvonne
appeared gay. After conversing in this menner with her for about a half=hour,
the accused told her to go and get "Jimmy"™ and then at a.distance of four
or five feet he pointed his pistol et her and shot her through the head
causing her death (R15-17 31-32,39,43)s The actual shooting was witnessed
by a soldier who jdentified the accused (R45) Three other w1tnesses,
two of whom knew the accused, saw him with the deceased, heard their dig-
-cussion and the shot and saw the accused with smoking pistol in hand
stmding over or near the deceased's body immediately after the shooting
(r17,32,38), Accused ran away toward the camp and was found shortly thers-
after sitting in a tent behind an officer who, unconscious of his presence, -
was playing a piano (R18,32-33, 38,46-47,51-53,59)., A mud-covered pistol
which had been recently discharged was recovered from a ditch in the line
" of accused's flight (R55,64-65,70-7T1; Pros.Ex.3). A medical officer who
examined the deceased within imalf an hour after the occurrence pronounced
Yvonne as dead and attributed death to a-bullet that had passed through
‘her head (RG-B). o ‘ ”

. 4.‘ Defense evidenoei

A.cCused was advised of his rights and elected to testify in his
own behalf. He denied that. he met Yvonne on the road; that he saw her
that day; and that he shot her. .He claimed thaet he was in the tent where’
he was found with the lieutenant who was playing a piano at the time it
was alleged that Yvonne was shot (R83-85 89). - Hoe denied that he had a
pistel (R37), He admitted that he had seen the deceased twice before but
did not know her name and did not know how she obtained his photograph (R86-

7).
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: An enlisted man testified that the accused, who was que.rtered .
4n the same tent with him came intd the tent about 1545 hours of that
day and was still there when the witness departed at 1600 hours., He .
was not in the tent when the witness returned at 1630 hou.rs (R75-77)./ ‘

-~ . /
L Another enlisted man testified that a Lieutenant Se.tter came
into his tent about 1500 hours to play and did pley a pianoe. About 10.
minttes later the accused entered the tent and was there 15 or 20 minutes
when he was apprehended (R78-79). Lieutenant Satter.testified that he
sterted to play the plano about 1440 hours and played until sbout 1525 or’
1530 hours when a sergeant came in to arrest the accused who was then
.in the tent ‘but the mtness was_not aware of his previous presente (R80-82).

: 5. The acoused ha.s been found guilty of the murder of Yvonne Le Nye
“Murder is the unlawful killing of a human being with me.lice aforethought
(MCM, 1928, par. 1483., p.1sz). , , e
It wes conclus:.vely shown by the evidence the.t a colored soldier
at the time and plade alleged in the specification killed Yvonne Ls Ny,
the woman named therein, by "shooting her with a pistol, caliber .45".
A legal presumption of malice may arise from the deliberate use of a:
deadly weapon in'a way which is likely to produce, and which does pro-
duce, death (Underhill's, Criminal Evidence (4th Ed.,1935), sec.557,
pe1090). The finding that Yvonne Le Ny was murdered in the manner alleged
was therefore legally supported by.the evidences - The person who killed
her deliberately pointed and fired a .45 pistel at her, thereby causing
a bullet to go through her head which resulted in her ‘death, The only
‘real issue in the case was the identity of the assailant. An eyewithess
testifled that he actually saw the accused fire a pistol at the deceased.
Two ether witnesses saw him with the dsceased mmedie.tely before the shoot-
" ing and immediately thereafter with smoking pistol in hadd standing over
or near the deceased., No other persons were shown present to cormit the
crime., He was also seen hurrying away from the scene of the shooting . .
following a course which would take him past the "spot where a. 45 pistel -
was found which showed that it had been recéntly fired. Many of the wit-
nesses knew him well., None had any disclosed reason for telling an umtruth
in identifying the accused. The accused denied that he was present at the .
' time of the shooting contending that he was at that time sitting in a tent
several hundred yards away listening to an officer play a piano, The wit-
nesses estimated the time of the shooting to be between 1500 and 1530 hours.

1

'» Time was estimated only - no one was definite. The time when Robinson came

into the tent was also estimated at 15 to 20 minutes before he was appre=-
hended, which also was estimated to be about 1525 or -1530 hours, Therd was
therefore no direct conflict of time sufficient to establish an aliti. .
~The issue of fact thus raisedwas resolved by the court against the acoused.
" Inasmuch as it was m.thln the exclusive provines of the court to determine
B LA : .
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this issue of fact, it will not be disturbod by the Board upon roview
(CM BTO 2686 Brinson et aly CM ETO 3200, Prige; CM ETO 4194, oott).
There was no contention on the part of the defense that the accused .
was insane or intoxicated. The evidence clearly Justifies the. oonolu-
sion that the accused was jealous and angry because the deceased hagd

slept with amother soldier the preceding night and in revenge he deliber=
ately shot and killed her, thereby committing purder. -

6e The charge sheet shows the accused to be 22years of agoe Without
prior service, he was inducted 2 July 1942 at Fort Sam Houston, Texas,

7« The court was legally constituted and had jurisdiction over.
the person and offense. No errors injuriously affecting the substantial
rights of the accused were committed during the triel. The Board of -
Review 1s of the opinion that the record of trial is legally sufficient
to support the f‘indings and the sentence.

8¢ The penalty for murder is death or life impriaonment as the .
courtemartial mey direct (AW 92).

¢ N

, . | \%@dee Advocate

Judge A.dvooa.te

@‘MZEZL““LZL“ Judge A.dvooa.te ,

nmmrm |
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: 11(5195/‘_
1st Ind. - A

. War Depa.rtment, Branch Of*‘lce of The Judge Advocete ueneral with the
EBuropean Theater : 1 SEP 1945 TO: Commanding
General, United Sta‘bes Forces, Europea.n Theater. (Main), APO 757,

) Uo So Army. - . .

) 1. In the\cé.se of Priva.te CIIARIES M. ROBINSON (381‘64425), 667th -
Quartermaster Truck Company, attention is invited to the foregoing )
holding by the Board of Review that the record of trial is.legally

~ sufficient to support the findings of guilty amd the sentence, which
holding is hereby approved. Under the provisions of Article of War
‘50;-, you now have e.uthority to order execu’cion of the sentence,

e

- 2. Then copies of the published order are fomrded to this'
- office, they should be accompenied by the foregoing holding, this

.- indorsement, and the record of trial which.is delivered to you hers=:
‘withe The file number of the record in this office is CM ETO 13379,
- For convenience of reference, please place that number im bra.ckets
&t the end of ths order: (CM ETO 13379).

Se Should the sentence as imposed by the court and.confirmed .~ -
"by you be carried into execution, it is requested that & fulli copy '
of the proceedings be forw‘a,rded to this offlce in qrder that’ its files o
- may be complete . o v . o :

7 E. C. MoNEIL, o
P-:.o-a.dier General, United States Arn
Assiste.nt Judge Advocats General,

s . Qe

( Séntencq ‘ordered executed, GCMO 416, usmr, 17 sept 1945).
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Branch Office of The Judge Advocate General
with the \r

Buropean Theater )
. — 7 ALy 1945
BOARD OF REVIE NO, 1 - -
CM ETO 13402
URITED STATES ) SEIRE SECTION, COMMUNICATIONS
’ . ) ZONE, EUROPEAN THEATER OF
Y. ; OPERATIONS
Privato First Class ALBERT GREEN ) Trial by GCM, convened at Paris,
(38546361), 3174th Quartermaster ) France, 14, 15 November 194l
Service Company, Private First ) (a1l accused) and 29 March 1945
Class WESLEY B. CARDWELL (35220515), ) (retrial of accused GREEN and
and Private GEORGE A. WILSON (31010535), ) TANNER), Sentefpte as to each
both of 19th Heplacement Control Depot, ) accused: Dishdnorable discharge
and Private WALTER TANNER (39566050), ) (suspended as to accused CARDWELL
3170th Quartermaster Service Compax:y. ) and WILSON), total forfeitures and
) eonfinement at hard labor, GREEN
) and TANNER each for ten years,
) CARDWELL and WILSON each for one
) year. Places of confinement:
) GREEN and TANNER, Eastern Branch,
, ; United States Disciplinary Barracks,
! - Greenhaveri, New York; CARDWELL
g and WILSON, Loire Disciplinary
Training Center, ls Mans, France,

HOLDING by BOARD OF REVIEW NO. 1 ‘
RITER, BURROW and STEVENS, Judge Advocates

' _ l. The records of trial in the case of the soldiers named above have
, been examined by the Board of Review and found legally sufficient to support
the sentences as approved.

2, With respect to accused Green and Tanner, Charges II and specifice-
tions, although erroneously laid under the 96th Article of War, allegs offenses
of suffering military property of the United States to be "wrongfully die-
posed of" under the 83rd Article of War. The designa.tion of the wrong Article
of War is mu:m (Cu ETO 6268, Maddox; CM ETO 9423, Steele) and the speci—

-1- o 1»402
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fications will be considered ss having been laid under the proper article,

The evidence would have sustained the charge of wrongful sale
of property of the United States of a value of more than $50 furnished and
intended for the military service, a crime under the ninth paragraph of
- the 94th Article of War, and such offenses should have been so charged.
However, there is also evidence in the case which strongly suggests that
¢olored American soldiers, other than accused, and certain French prosti-
tutes were primarily concerned in the sale and delivery of the gasoline
to Manga. While the two accused (Green and Tanner) actively participated
in the illegal transactions the facet of the evidencs last above indicated
is sufficiently substantial to sustain the charges that accused "suffered"
the wrongful disposition of military property (Mcu, 1928, par.lAB, pp.157,158;

CM ETO 393, Caton and Fikes; CM ETO ch; and G:Mi’a_l
' o / __Judge Advocate -

/ ; Aﬁmfw«r‘ Judge Advocate
MZ"@W ivocate

. CCEHTIAL 13402
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Branch Ofﬁ.co of The Judge Advocate General

with the
European Theater of Operations
APO 887 _
. BOARD OF REVIEW NO. 1 -~ | 17 Jul 195
M ETo 13406 o T -
UNITED STATES ) CHANNEL BASE SECTION, COMMUNICATIONS
g - g ZONE, EUROPEAN THEATER OF OPERATIONS -
§ . Ve ' : .
. Second Lieutenant ABRAHAM ) Trial by GCM, -canvened at Antwerp,
" WEISKOPF (0-1948849), Trans- . ) Belgium, 16 April 1545. Sentence:
" portation Corpe, Cargo Security ) Dismissal, total forfeitures and
L officd'f—B,S, mry S. Iane. " )  confinement at hard labor for one
e ) year. Eastern Branch, United States -
) Disciplinary Bamcks, Greenhaven,
) New York.
).

~ HOLDING by BOARD OF REVIEW NO. 1 =
RITER, BURROW and STEVENS, Judge Advocates

"1. The record of trial in the case of thé officer named above has
. - been examined by the Board of Review and the Board submits this, its
.holding, to the Assistant Judge Advqcate General in charge’ of the Branch
giﬁ.ce of The Judge Advocate General with the European Theater of Opera—.
Onao ’ :

2._ Accused was tried upon the following chargea anc_i specificationat
| CHARGE I3 Violatim of the 93d Article of Wer,

Specificationx In that Second Lieutenant Abraham
Welskopf, Transportation Corps, Cargo Security
Officer, S3 Henry S.- Lane, did, at Antwerp,
Belguim, on or about 9 March 1945, fqloniously
take, steal, and carry away one case of cigarettes,

*. value about 325.00, property of the United
States.

CHARGE II Violation of the Sith Article of War.
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Specii‘ication: In that # * % did, at Antwerp,
' Belgium, on or about 9 March 1545, knowingly
and willfully misappropriate one case of
. - cigarettes, of the value of about $25.00,
. property of the United States furnished and
intended for t.he military service thereof.

- He 'pleaded not. guilty to, and was found guilty of, both charges and

specifications., No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard labor, at
such place as the reviewing authority may direct, for one year. The
reviewing authority, the Commanding General, Channel Base Section,
Communications Zone, European Theater of Operations, approved the
sentence and forwarded the record of trial for action under Article of
Wer U8. The confirming authoérity, the Commanding General, Europeen
Theater of Operations, confirmed the sentence, designated the Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York, as
the place of ecnfinement, and withheld the order directing execution

- of the sentence pursuant to Article of War 50%.

. 3+ The evidence in this case clearly establishes that accused
removed one case of cigarettes from the SS HENRY S. LANE, on which ha
was Cargo Security Officer, for the purpose of selling it on the black
marks t.

L. Accused did not deny the theft. Rather he admitted it, but
vigorously contended that he had been entrapped by an officer of the
Cargo Security Section of the Port of Antwerp. Following is' & summary . .

‘of the prosecution's evidence on this points

Second Iieutenant Clifford B. Foster, attached to the Cargo

’Securit.y Section of the Port of Antwerp, met accused on the SS. HRENRY

S. LANE, early-in January 1945, in connection with his (Foster's)

official [ duties. On 8 March 1945 he met accused again and on this- |
occasion accused asked him about selling cigarettes and other commodities
on the black market and invited him to dinner aboard the ship (RS, 13-16).
After dinner they went to accused cabin where Lieutenant Foster saw

a case of Philip Morris cigarettes. He asked accused if they were the
cigarettes which were for sale, Accused replied in the negative but
added that he knew someone on another ship who could get cigarettes

and asked Lieutenant Foster if he .knew how to dispose of them. ' The.

latter said that he could get a boat and take them off the ship. Accused
asked for his address to arrange further details (R6, 7, 16-19). Lieutenant
Foster then reported the matter to Major Hyatt, his section chief, who
ordered him to assist accused in disposing of the cigarettes (R6, 21).

That evening accused, accompanied by one Larry Maraia, steward .on the

SS. ROEERT E. CIARKSON, whom he introduced as the person who would furnish
the cigarettes, called on Lieutenant Foster at his apartment. Maraia
stated that he wanted 275 francs per carton for the cigarettes and

- arranged to furnish some other commodities which werg to be sdld.
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Accused insisted on an advance of 25,000 francs. ueutenant Foster
promised to make efforts to obtain this sum and the meeting concluded
after arrangements were made to remove the contraband fram the ship -
the next evening by using a boat which Lieutenant Foster agreed to
provide (R7,21,23). The following morning, Lieutenant Foster came
alongside the 8S, HENRY S, LANE in & small-boat manned by two enlisted

,men, who had been apprised of the situation and erdered to feign parti-

cipation in the conspiracy. Accused and Marais attended a meeting on

‘board this boat at which the details of the removal of the commoditi es

from the Clarkson were again rehearsed and at which there was a further .
discussion about price. Either Maraia and Lieutenant Foster, or Marala
and accused - the evidence is conflicting - promised the enlisted men .
2,000 francs each for their work in manning the boat (R7, 8, 23, 35, 36)
lieutenant Foster then obtained 5,000 francs from an agent of the
Criminal Investigation Department, their serial numbers having first
been noted, and that afternoon on the Clarkson gave.them to accused

who immediately gave them to Maraia, Accused and Lieutenant Foster

then left the Clarkson and accused told the latter that he did not think
he would realize enough by merely assisting Marala to dispose of his -
goods and suggested that Lieutenant Foster bring his boat almgside the -
lane and night before he went to the Clarkson (R9,10). That night
Lieutenant Foster came alonzside the Lane in a small boat and accused
lowered a case of Philip Morris Cigarettes over the side.. He miscal-
culated, however, and the cigarettes dropped into the water., Iieutenant
Fosver then took his boat to the Clarkson where two bags of cantraband

| were lowered into it. Marala and accused came over the side and proceeded
" in Lieutenant Foster's boat to shore, where they were arrested by agents

of the Criminal Investigation Department, placed there in advance for
that purposs (R9,10,23-25,29-31,36,37). Ma;jor Hyatt was kept informed
at all times by Lieutenant’ Foster of the progress ‘of the conspiracy
(R7-10, 20,23,25). | .- S

In addition, there was evidence, objected to by the defense,
that before accused met Lieutanant Foster in March he questioned ‘one
Sergeant Ernest J. Campbo about the possibility of disposing of l:.pst.ick
and cigarettes on the black market in Antwerp (R48-50) .«

L. Accused, after being werned of his rights, elect.ed to be sworn
and testify. He stated that Lieutenant Foster paid a social call on him
on board.ship in January, although the two were previously not acquainted,
and suggested that on his next trip to Antwerp he bring some lipstick,
silk stockings or liquor with him and that he (Foster} would dispose of -

‘them at a good price. When accused arrived in Antwerp in March, Lieutengnt

Foster called on him in his cabin. At that time accused had taken two
cases of cigarettes and two cases of peanuts, which had been pilfered,

into his cabin for safekeeping until he could return them to the "recooper-
ing" shed. . Lieutenant Foster noticed them and when he learned what

accused intended to do with them he remonstrated with him, suggesting that
they could be sold on the black merket. He told accused that he could
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procure a toat and remove them from the ship. Upon his offering
accused 300 francs per carton, accused agreed to sell one case,
although Ijeutenant Foster wanted to tuy all four. Accused returned
the other three cases to the "recooperage shed®., Lieutenant Foster
also trought up the subject of American money and bought $12, in
American money for 1,000 francs from accused., He tried to purchase
from accused a pistol for $50, which he knew was United States Govern-
ment property and made inquiries about the lipstick, and other commo-
dities which he had mentioned to accused on the occasion of their
" first meeting. Lieutenant Foster told accused to visit him any time
at his apartment. Accused admitted that he and the steward of the
Clarkson went to Lieutenant Foster's apartment and discussed the pro-
posed transaction. He admitted that next morning there was another
meeting on Lieutenant Foster's boat, but denied that he offered the
crew any money, stating that Maraia and Lieutepant Foster did that.
He admitted dropping the case of cigarettes overboard that night and
~ then going ashore from the Clarkson (R52-60)

' On cross-examination, accused conceded that he needed money
and that he and the chief mate had purchased 900 lipsticks with the
idea of selling them on the black market in England, which they thought
was their destination. He likewise admitted giving the lipstick to
Sergeant Campbo in Antwerp, although he denied that the conversation
to which the latter had testified had occurred. Up to the time .
Lieutenant Foster mentioned selling the cigarettes accused had no in--
tention of doing so (R60-68). :

'S5, The rule on entrapment as a defense to criminal prosecution -
‘was recently stated in CM ETO 8619, LiEEie

" 1%hen the criminal desi@ originates with the
officials of the Govermment and they implant
-in the mind of an innocent person the dispo-
sition to commit the alleged offense and .in-
duce its camission in order that they may
prosecute!, such conduct on the part of the :
officlals amounts to entrapment and may con- .
stitute a defense (Sorrells v. United States,
287 U.s. l.;35, 77 L. Ed. l13). Where, however,
the criminal intent originates in the mind of
accused, the fact that officers or employees

of the govemment merely afford opportunities
or facilities for the commission of the offense,
does not defeat the prosecution (Grimm v.
United States, 156 U.S. 60kL, 39 L_";'So)"
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See also CM ETO 11681, Henning. It was a question of fact for deter-
mination by the court whether accused or Lieutenant Foster origin:::'d
the criminal design. The latter testified that accused initiated the '
trangsaction and while he was somewhat of an evasive witness, still the

. eredibility of his testimony and the weight to be given to it was a
question for the court (CM ETO 895, Davis, et al). Implicit in the
court's findings of guilty was the findIng That there was no entrapment.
Inasmuch as there is substantial evidence that the felonious design
originated in the mind of accused and that Lieutenant Foster simply
facilitated the theft of the cigarettes, the Board of Review upon
appellate review will not disturb the findings.

6. a. Evidence was introduced over accused's objection as to his
planned black market dealings in lipstick. Ordinarily so-called similar
fact evidence is inadmissible, except in those cases where criminal
intent, motive, or gullty knowledge is an important element in the case
(McM, 1928, par. 112b, p. 112). Accused raised the defense of entrapment.:
In effect, he claimed that he had a mind devoid of any intent to profit
in the black market until he was corrupted by the 'agents of the govern-
ment. While the act of selling privately omned property in the "black
marketst® of European cities is not related to the crime of stealing or
misappropriating property of the United States, it is apparent in this
case that the ultimate purpose of accused was to sell the stolen property
in the "black market" of Antwerp. Evidence of his potential illicit
dealings in other commoditlies therefore had a direct relevancyin de-

- termining the verity of his :defense that he was entrapped into stealing
the cigarettes for ®black market®™ sales. The questioned evidence bore -
directly upon the issue.as to whether he was innocent of the design to
deal in the "black market" and this-design in turn related itself to
the ultimate question whether he or Lieutenant Foster originated the
scheme, C

: b. The ruling of the law member in sustaining prosecution's
objection to the defense's question propounded to Lieutenant Foster on
his cross-examiriation: "Did you ever do tusiness with him /accused/
before?® (R18) was erroneous. It was a proper question to Test the
credibility of the witness and bore on the questidn whether he originated
the idea of the theft of the cigarettes. However, the error was non-
prejudicial in view of the fact that accused testified at lengthias to
his relatjions with Lieutenant Foster and he did not even suggest that
any /deal was consummated between them until the one involving the
cigarettes was planned and partially executed. It was a non-prejudicial
error under the 37th Article of VWar. : '

¢. Both specifications cazitd'é.in;allegations that the case of
cigarettes was the property of the United States. The accused who was in
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a position to know who owned the clgarettes admitted they were

property of the United States (R67). The overall evidence clearly

established this fact, and in addition that they were furnished and
< intended for the military service (CM ETO 1538, Rhodes).

d. The charging of larceny under Article of War 94 and mis-
appropriation under Article of War 96 of the same property is an un-
reasonable multiplication of charges (MCM, 1928, par. 27, p. 17), but
since the sentence was not increased thereby no prejudice resulted to

.accused (CM 247391, Jeffrey, 30 B.R. 337 (19lkL)). : ‘

7. The charge sheet shows that accused is 21 years of age, that
he had enlisted service from 9 September 1943 to 28 November 19fd.s, and ~
that he was appointed a second lieutenant 29 November 19LL. :

8. The court was legally constituted and had jurisdiction of the
person and the offenses. No errors injuriously affecting the substan-
tial rights of accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of gullty and the sentence. '

.9+ Dismissal, total forfeitures and confinement at hard labor are
authorized punishments for violation of the 93rd or 94th Article of
War. The designation of the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement is proper -
(AW L2 and Cir 210, WD, 1L Sept. 1943, sec. VI, as amended),

‘

/8/ _B. Franklin Riter Judge Advocate

/s/ TWm. F. Burrow ‘Judge Advocate

-/8/ Edward L. Stevens, 'Jr.Judgé Advocate
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ist Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 17 Jul 1945 T0: Commanding
General, United States Forces » European Theater, APO 887, U. S. Army.

1. In the caBe of Second Lieutenant ABRAHAM WEISKOPF (0-19L88L9),
‘Trangportation Corps,” Cargo Security Officer, 8S Henry S. Lane, atten-
tion is invited to the foregoing holding by the Board of Review that the .
record of trial is legally sufficient to support the findings of guilty
. and the sentence, which holding is hereby approved. Under the provisions

of Article of War 50%, you now have authority to order execution of the
sentence. ‘ .

2, When copies of the published order are forwarded to this office,
they should be accompanled by the foregolng holding and this indorsement.
The file number of the record in this office is CM ETO 13406. .For con-
venience of reference, please place that number in brackets at the end
~ of the order: (CM ETO 13)406).

/s/ E.C. McNEIL
E. C. McNEIL,

Brigadier General, United States Army,
Assistant Judge Advocate General,

_{ Sentence ordered executed, GCMO 288, ET0, 26 Yuly 1945)s






(331)

Bra.nch Officy of The Judge Advocate General

with the
European Theater of Operationa
- APO 887

CM-ETO 13415

URITED STATES - XIII CORPS -
Triel by GCM convened at APO 463,
U. S. Army, 1 June 1945, Sentence:s
Dishonorable discharge, total fore

. feltures and confinement &t hard
labor for life., United States
Penltentiary, lewisburg, Pennsylvanlee

)

Ve

Private JAMES L. RICE
(35799638), 3222nd Quarter-
master Service Company

.
N P e e S o NP

" HOLDING by BOARD OF REVIEW NO, 3
SLLEFER, SHERMAN and DEWEY, Judge Advocates

1. The record of trial-in the case of the soldier naned sbove ha.s '
been examined by the Board of Review,

- 24 Accused was tried upon the following Charge and apecificationsz
CHARGE: Violation of the 92nd Article of Var, =
s'pgcmcation 1t (Disapproved by the reviewing suthority).

Specification 2¢ JIn that Private James L, Rice, 3222nd _

, Quartermster Service Company, did at or near K!.otze,
Kreis Gardelegen, Frovince of Magdeburg, Germany on
or about 19 April 1945, with malice eforethought, .
wilifully, deliberately, feloniously, unlawfully, and
with premeditation kill-one Ernest Fleckstein, a human '
- being, by shooting with a carbine. .

He pleaded not guilty and, three~fourths of the members of the court pree
sent at the time the vote was taken corcurring, was found gullty of the -
Charge and its specifications, Ko evidence of previous convictions was .
“Introduced, All of the mewbers of the court present at the time the vote
was taken concwrring, he was sentenced to be diuhonora.bly discharged the

cla
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~ service, to forfeit all pay and allowances due or to become due, and
to be confined at hard lsbor, at such place as the reviewing authority
may direct, for the term of his natural life, The reviewing authority
disapproved the findings of guilty of Specification 1 of the Charge,
approved the findings in ell other respects, spproved the sentence, de-
signated the "U, 3, Penltentiary®, Lewlsburg, Penneylvenia, as the place

. of confinement, and forwarded the record of trial for action pursuant
to Article of Var 50,

3. The evidence for the pfoaegution was a8 follows 3

On 19 April 1945, at about 1100 hours, accused and Private

Harold A, Love, both colcred soldiers of the 3222nd Quartermaster Service
Company, which was then attached for duty with the 663rd Quartermaster :
Truck Company in Klotze, Germany, were talking together on a street in
that tomn when they observed a white soldier carrying his gun at port -
arms following two men dressed in blue denims. Love asked what he had
there, The white soldier replied that he had two "SS troopers" and
was going to shoot them, At Love's suggestlon, he and accused followed
along "to see what he was going to do" (R11-12,24), Love was unarmed
and accused had his carbine over his shoulder as they watched, but did
not participate, when the white soldier stopped the two priscners behind
a barn and thoroughly eearched them (R12«13,17-18,25,27,42=43,45,48-49)
One prisoner asked for the return of a personal picture, The white _
soldier sald "Hell, where you are going you won't need these®™ and "threw
the pictures away", When the younger of the prisoners sald, "Nichts Nazi",

. the white soldier said that not long ego his brother was killed by a
Nazi (R13,24)e The search completed, he marched them towards a watere
filled shell crater in a field, accused and Love following (R13,28-29,43,
45-46)e One prisoner stopped on the way, but continued on after the
white soldier fired one or more shots at his feet (R13,29,33,36), Accused
g8aid to Love that he "had better go get his plece" and Love accordingly
went back to his company area (R14,31)s The others continued on to the
crater which the prisoners entered. Accused and the white soldler stood
at its edge (R26-27). As the priscmers with their hends kehind their
heads turned and faced accused and the white soldier (R26-27), they were
shot (R29,30-31,33,38-39,43,46-47; Pros, Ex, Nos, 1-7), the white soldier
firing at one of the prisoners, accused at the other (R34-35)e When they

- "got through shooting®" accused snd the white soldier left the crater. .
The latter returned, fired three or four more shots and then both men

- went away (R23,47)e ‘ : L

Second Lieutenant Gerald Meillet, French Liaison, G=5, XIII
Corps, testified that his duties concerned the rehabilitation and
screening of . French prisoners of war and French displaced persons, that
- the two men, described as "SS troopers™ by the white scldier, were in -
fact Frenchmen "who had been takem in the military service, compulsory
service, into the Wehrmacht" and that the name of the younger of the :
two wes Fleckstein (R50; Pros Ex.No.1), and the older, Paulus (R50;
Pros Fx.No.6). : - )
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On the same day after the shootings, Captaim John J, O'Brien,
Assistant Provost Marshall, XIII Corps, talked with accused and in-
formed him of his rights under Article of War 24 (R51,52). Accused
thereupon made a voluntary statement which the witness testified was

as follows:

"He told me that on the morning of the 19th he,
with Private lLove, met an unknown white soldier
who was walking two priscners of war down the
street. He or love asked the white soldier what
he was going to do with the PWs and the white

- soldier stated he was going to shoot thems They
followed along to see if he would, They took
them behind the barn and took thelr papers and
scattered them to the winds, The three soldiers

" with the two prisoners of war in front of them
went to the water hole. Love did not go all
the way out but returned to his quarters. Upom

. reaching the water hole they forced the FWs into
the water, The white soldier then-shot at them,
Rice'!s first shot was shot into the water, the -
sscond shot Rice'did mot look, he could not see

, o himself shoot someone, He turned his head and-
. _pulled the trigger. Upon looking at the PW he
L "~ aimed his rifle at he was lying down submerged
. ... . in the water. The unknown soldier then turned

his rifle from the ocne P¥ he had been shooting
and shot several times at the one Rice had shot -

- at and . was laying down submerged in the waterg o
They then left and went up the street awsy and
had & drink and then they parted. I asked him
about his rifle and first he said he had an M-l
and then he sald he had a carbine and I sent my
driver to his quarters and he came back with a
carbine rifle which had been shot" (R53=54),"

That accused fired at the younger priéoner, Fleckstein, at the.
time of the shootings and not at Paulus was indicated by the following

evidences

lLieutenant'Heillet identified Prosecution's Exhibit 1 as a
picture of the body of Flecksteln and Prosecution's Exhibit 6 as that

of Paulus (R50),

As disclosed by the pictures themselves and the testi-

mony of Technicien Fourth Grade Henry Allen, 168th Signal Corps, Exhibits

.1 and 2 show the seme body (R10)s Captain Edgar M, Krieger, and Technician

Fifth Grade Leon M, Prater, both of the 663rd Quartermaster Truck Corpany,
each testified thst he came to the crater on 19 April and that the body
shown in Prosecution's Exhibitas 1 and 2 was then lying completely umder

water (R8,37), Allen testified that he saw the body which was floating

s
-
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on the water in the crater and took the picture of it shown in Prosee

cutionts Exhibit 6 to demonstrate "where the body was found that
morning” (R10), Prosecutiom®s Exhibit 7 shows a militery policeman
(on the left side of the photograph)  pointing to a submerged body and
an aid man (on the right side of the photograph with a red croes on his
helmet) pointing to & floatimg body (R10-11), It follows therefore ‘that
the submerged body was that of Fleckstein and the floating body was that
of Paulus, Prater testified that on the morning in question he was “in
the back yard washing clothes™ and heard a few shots "fired out acroes.
the field" so he

#looked up and saw two civillans and two
soldiers, they started going along, One
of the civiliars turned around like he was
going to say something and the white soldier

+ I think it was, kept shooting at his feet to
meke him go on", _

- The two civilians hed their hands back of their heads (R31-33). They
came to the crater and stood there fer a while and "one got in the hole
and the white soldier kicked one in the hole", They were then in the
crater facing towards Prater who could see them "From about the shoulder

. up" (3347. Referring to Prosecutionts Exhibit 7, the celored soldier
was then where the military policeman is shown in the photograph end the
white soldier was where the aid man eppears (R37-38), He testified,
"Nell, then the white soldier was standing up and the colored soldier
was kneeling down, so they started shooting at them, so they disappesred?, ’
They fired with carbines and he could see how they were pointed - "One
was pointing at each man" (R34)e "The white soldier had one and the
colored soldier had one", He could not eay exactly how many shots were
fired, but there were "quite a few of them" and _ ‘

"when they got through shooting they left the
crater and started back towards where I was,
they walk a few feet and changed their mind”
and walked back, The white soldier walked to
the crater and finished shooting back into the

" hole then they cut on back to the high way, that
was the last time I saw them" (R35), ~

In returning to shoot into the crater the white soldier fired this time
from the place whete the military policeman is seen squatting im Prosecus
tion's Exhibit 7 (R38). After "it was all over with", Prater called .
his. friend, "Corporal Neal", and together they went to the crater where
he saw that Yeone of the civilians was already under water and the other
‘gsoldler was la.yin§ on top of the water trying to get his breath, wasn't
dead yet® (R35-36), The body of the "one under water® was that shown

’
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in Prosecution's Exhibit 1 (Fleckstein) and "the fellow. that wae

still alive" was the one depicted in Progecution's Exhibit 6 (Paulus)
(R37)e Prater had seen the shooting from & spot "back up in this way
somewhere" and indicated the right background of Prosecution's Exhibit 7
where trees and buildings are shown (R38). Accused stated to Captain
O'Brien that he had "turned his heed and pulled the trigger® and "Upon

" looking at the PW he aimed his rifle at he was lying domm submerged in
the water™ (R53), v

On 20 May 1945 accused was examined by & board of medical
officera which found. v

"Private Rice is a highly suggestible and
. mentally deficient individual who can be
- easily led, It is very questionable
whether he is of sufficlent intelligence
to cooperate with counsel, Private Rice
- was sufficiently free fronm mental disease
- or defect at the time of the commission of |
- .the slleged offense as to be able to dis- "
inguish right from wrong and to adhere to
the right" % 57)e ,

4e  After his rights were expla.ined (358-59), accusod elected to
make an unsworn statement through counsel which was in substance in s
accordance with his statement previously made to Captain O'Brien, ex=
cept 1t added that he had had some wine to drink before he.and Frivate
 Love first saw the white soldier and the two prisoners and while not
drunk he bad felt a 1ittle dizzy, He did not know why Love left when
. they -went across the field to the crater, After they got to the shell.

- crater he asked the white aocldisr what he was going to doe The white
soldier sald it would be all right to kill these prisoners of war, that
they were ®SS troopers", Accused felt nervous and a.fraid. He hed never
been in that aituat:[on before. He '

"doean't rememher what happened, he does remem~’
ber hearing shots from files and he remsmbers
that his carbine hung from his hand at the side
of hie body, his finger was on the trigger, . The
accused said he wanted ‘to get away from there and
as he turned to go away he wes nervous and his
finger contracted on ths trigger of his carbine and
it fired, He turned away and walked away. The
white soldler turned and shot some more in the
crater, the white soldier then said to him that ,
they would go and get some wine, The atcused
does not remember what he did but remembers going
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back to hls orgsnization for mess. He states
that at the investigatior he was frightened

of the officera who were there, He has a
naturel timidity of appearing before officers
and he did not know what to say. He was afraild ’
of Captain O'Brien. Captain O'Brien did not
read to him the 24th Article of War but Captain
O'Brien did tell him if he mede a statement it -
would be used against him and he did not under-
stand exactly what it was all about, he did not
61l Ceptain O'Brien he had killed one of these
men® (R59-61).

5, The circumstances under which the two killings were shown to
have occurred, the positlon of the two bodles when found in the crater,
thelr identification and the voluntary statement of accused to Captain
" O'Brien, all demonstrated beyond any reasonsble doubt that accused shot
and killed Fleckstein at the time and place alleged. It was shom that
he fired at least two shots at Fleckstein and must have known that his
death or serious bodlly injury might result. Even if accused was told
by the white soldler that it would be "all right to kill these prisoners
of war", as contended in his unsworn statement (R60), this was manifestly
. beyond accused®s duty and authority as a soldier and conduct that even a
man of accused's limited sense and understanding should have recognized
as criminal (EM 1928 par.148,pps 162-163)

RS deliberate intent to ki1l must exist at the.
noment when the act of Mlling is perpetrated
. “to render the homicide murder, Such intent
. may be inferred under the rule that everyone.
is presuomed ‘o intend the natural consequences
- of his act" (1 Wharton's Criminal Law, 12th E.,
: secs 420, P.633)e

: "lhlice does not necesaaarily mean hatred or per-

- gonal 11l-will toward the person killed, nor an

Cos actual intent to take his 1ife % * ¥, The use
.of the word faforethought® does not mean that the
malice must exist for any particular time before’
commission of the act, or that the intention to
X111 must have previously existed, It is suffie
cient that it exist at the time the act is com= -
mitted (Clark)e :

, MWalice aforethought may exist when the'act is
- wnpremeditated., It may mean any one or more of
the following states of mind preceding or co=-
" existing with the act or omission by which death
is caused: An intention to cause the desth of, or
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grievous bodily harm to, any person * * %,
although such knowledge is accompanied by
indifference whether death or grievous bodily
harm 1s caused or not or by a wish that it may
ngt)be caused® (MCM, 1928, par,148a, ppe 163-
164). . o )

"Mere use of a deadly weapon does not of itself
raise a presumption of malice on the part of
the accused; but where such a weapon is used
in a mamner likely to, and does cause death,
the law presumes malice from the act" (1 Whar-
ton's Criminal Law, 12th Ed., sec. 426, ppe
654-655)e

It was indicated thet the two "SS prisoners™ were prisoners of war
~and as such were entitled to treatment in eccordance with established
‘principles of international law and the declaratioms of the Geneva
Convention as fully set forth in CH ETO 4581, Ross,

"It is simply coldeblooded murder to sHoot a

. prisoner unless he has forfeited his immmmity
by some definite act of resistance or hostility"
(Spaight, War Rights on Land (1911) p. 267).

"1The law of war forbids the wounding, killing,
" impressment into the troops of the country, or

the enslaving or otherwise msltreating of
prisoners of war, unless they have been guilty

of some grave crime; and from the obligation

of this law no civilized state can discharge
- itself,! (Mr Webster, Sec, of State, to

Thompson, Min, to Mexico, April 5, 1842, Webster's
Works, VI, 427,437)" (7 Moore, Digest of Intere
national Law (1906 Ed,) sec, 1128, p.218), '

In accordance with the forsgoing authorities, the Board of Review is -
of the opinion that the evidénce is legally sufficient to support the
" court's findings of guilty, as modified, '

6. Attached to the record of trial is a recommendation for clemency
signed by five of the nine members of the court present at the trial,
recormending that the term of confinement be reduced to ten years for
the following reasons:

a, Accused was led and definitely influenced in his actions
by & white American soldier, who was involved in the crime but never appre-

-7-


http:enslaving.or

(338)

hended, and by a companion colored soldier who remained with him’
until immediately before the crime was committed,

be Accused is quite 'evidently_ mentally deficient,

7. The charge sheet shows accused 18 23 years of age and was
inducted 16 April 1943 at Cincinnati, Ohio for the duration of war
plus six months, He had no prior service,

. 84 The court was legally constituted and had jurisdiction of
the person and offense, No errors injurioualy affecting the substan-
.tial rights of accused were committed during the trial, The Board of
Review is of the opinion that the record of trial 1s legally sufficient
to support the findings of guilty and the sentences.

8, The penalty for murder is death or life imprisonment as a
cowrt-martial may direct (AW 92)., Confinement in a penitentiary is
authorized upon conviction of murder by Article of iWar 42 and sections
275 and 330, Federal Criminal Code (18 USCA 454, 567)e The designation
of the Unlted States Penitentiary, Lewlsburg, Pennsylvania, as the
rlace of confinement, is proper (Cir, 229, ™D, 8 June 1944, sec. II,
pars. 1b(4), 3b)e * , .
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Branch Office of The Judge Advocate Gene'sra.l

with the
European Theater
APQ 887
BOARD OF REVIEW No. 1 | |
CM ETO 13416 8 SEP 1945
UNITED STATES ) XIII CORPS )
ve ~ . Trial by GCM, convened at APO
: 463, U, S. Army, 1 June 1945,
Private DORSEY B. WELLS Sentence: Dishonorable discharge,
(6984715), Headquarters ) total forfeitureés, and confinement
Company, XIII Corps ) at hard labor for life., United
: , : States Penitentiary, I..ewisbu.rg,
Pennsylvania..

» HOLDING by BCARD OF REVIEW NO. 1
BURRCW, STEVENS and CARROLL, Judge Advoca'oes

: 1. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2. Accused was tried ‘upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War.

Specification: In that Private Dorsey B. Wells,
Headquarters Company, XIII Corps, did,-at or
near Stadthagen, Kreis Stadthagen, La.nd
Schaumburg-Iippe, Germany, on or about ‘10
April 1945, with malice aforethought, will-
i‘ull}r deliberately, feloniously, unlawfully,

and with premeditation kill one Frans Doel- .
mans, a human being, by shooting him with a
piStOlo

He pleaded not guilty and, two~-thirds of the members of the court present
at the time the vote was taken concurring, was found guilty of the Charge
and Specification. No evidence of previous convictions was introduced.
A1l of the members of the court present at the time the vote was taken
concurring, he was sentenced to be dishonorably discharged the service,
to forfeit aJJ. pay and allowa.nces due or to become due, and to be confined,
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at such place as the reviewing authority may direct, for the term.of
"your natural life®, The reviewing authority approved the sentence
designated the United States Penitentiary, Lewisburg, Pennsylvania ’
as the place of confinement, and withheld the order directing the ’
execution of the sentence pursuant to Article of War 503,

3. The evic;lence for the prosecution was substantially as follows:

On 10 April 1945 the three floors of Schramm's Hotel in Stadt-

hagen, Germany, were occupied by American troops, Doors in the main lobby
* of the hotel opensed into a central hall, on the left side of which was a
beer parlor and on the right a restaurant, Also on the right side of the
hall was a staircase, zbout 50 feet from the main entrance s leading from
the first, or ground, floor to the second floor of the hotel. In the
attic of the hotel were two bedrooms, one occupied by a Polish girl, Yaria
Fiut, and & Belgian boy, Frans Doelmans (the deceased), and the other
occupied by a second Polish girl, Leokadia Wietrykawska, The stairway -
leading to the attic was reached through a small room on the right hand
side at the end of the hallway on the third floor. The same flight of
stalrs continued down from the third floor to the second floor, giving
- access to the loft of a barn (R12,19,20,32,38; Pros.Ex.3).

Yaria Flut was in bed 1n her room at about 2300 hours on that
date when Frans Doelmans, accused, and two other soldiers entered the
room.’ These two soldiers were armed with carbines, but she saw no weapon
on accused. He came up to her bed, sat down, and drank some schnapps: out
of a bottle he took from his pocket, One of the sofdiers, who was standing
by the door, asked where the toilet was., She got out of bed, put her coat .,
on, and went down with him, Accused went along with them. The soldier
went to the toilet and she did not see him again., Accused then toock her
by the hand and took her back upstairs, After they came upstairs, accused
told her he wanted to "stay® with her and she said "no®, He stated that
he could not undsrstand why she sald ™no"™ and took her back into her
room. He told Frans to get some beer. Frans went downstairs and she went -
with him down the back steps, She went to an unoccupied room on the second .
floor and hid under the bed. While under the bed she heard Frans and a man, -
vhose voice she could not identify, searthing for her. They came three
times into the room in which she was hiding. She came out from under the
bed when she heard many persons go up and down stairs and heard leokadia
cry. She naver saw Frans alive again. %hen she left her room in the attic,
Leokadia and one of the other soldiers, as well as accused, were in the room.
This other soldier had a moustache, was dark, was wearing a helmet, and had
a carbine, Accused wore olive drab trousers, a coat similar to a field
jacket, and had neither a hat nor a belmet (R7-13,55). -

Leokadia Wietrykawska was in karia's room in the attie when Frans,
accused, and two other soldiers entered. They were all drunk. Frans said,
®Here are the girls®, <The "black soldier" sat down on the bed where she lay. °
Accused sat on Maria's bed and pulled out of his pocket a bottle of schnapps.
The third soldier left and she saw him no more., Accused told Frans that

" he should bring them some beer; he left the room, and Maria followed him,
Accused "went out after them®. That was the last time she saw Frans alive.
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The soldier at her bed became "fresh" and, after telling him she would
call an officer if he did not leave, she descended the stairs. She first
went to the toilet and afterwards "saw upstairs in the attic another
soldier sitting in a chair but I wouldn't be able to recognize him for
it was dark", When she came down from the toilet she,saw accused on the
second floor. As he ascended the stairs, he hit her over the head. She
went downstairs to an officer who was playing cards in the dining room
on the first floor. As she came out of the dining room, she saw the
soldier who had sat on the bed by her, leaving by the front door down-
stairs, The officer then searched for this sol but failed to find
him. She and the officer then went upstairs saw accused standing
against the wall of the back entrance of the back stairs on the second
floor. She, with the officer, entered the room in the attic and saw
Frans lying across the left bed, The right side of his neck was full of
his blood, and the blood was thick. It "could have been about five
minutes® between the time she went downstairs to get the officer and the
time she returned and saw Frans on the bed. On the night in question
accused was wearing a coat similar to a field jacket. She did not see
the pistol until they took the weapon from him. The other two soldiers
had carbines (le-19 56). ‘

Captain Haskall J. Weinstein was playing cards with a group of
officers in the officers' dining room when one of the women living in the
attic of the hotel came down and reported that someone was in her roocm.
Being unarmed, he took a pistol from a man in the lobby, proceeded up the
stairs, apprehended accused, who was standing at the foot of the stairs
leading to the attle, and instructed Corporal Johnson, corporal of the
guard of the headquarters, to put accused under arrest. The officer and
the woman then proceeded up the steps to the attic, He swung his flash-
light around the attic and saw nothing. . The woman opened a door on the
left and immediately started screaming. He saw Frans half-sitting and
half-lying on one of the beds in the room and bleeding profusely from the
throat. The soldier from whom he had borrowed the pistol and who had
followed him upstairs, rushed over to apply first aid. Captaln Weinstein
then made a search of the rest of the attic and found "no man there who
should not have been there". Quite a few people had followed him up the
stairs and, so far as he knew, they were not there when he first came up,
Frans, who seemed to be badly wounded and unconsclous, was removed to a
hospital, In the opinion of Captain Weinstein, accused was quite drunk at
the time he saw and arrested him on the.steps, and was too drunk to answer
_ovherently., "There is no questionnabout the fact that the man was drunk -
He was wearing a combat jacket, with jersey wool collar and cuffs, When
the officer entered the room, he saw no evidence of any struggle, no
evidence of any chairs or tables being turned over, nor anything, except
the fact that the beds were disarranged, to indicate that people were
sleepiqg there (R20-22,57). , p

Technician Fifth Grade Karl F. Johnson testified that at 2315
hours on the night in question he proceeded up the stairs in the hotel
with Captain Weinstein and ran across a "guy" standing in the hall, whom
the captain told him to take into custody. He could not identify this

-3-
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person, who was armed with a pistol similar to a Belgian P38, which was

- introduced in evidence as Pros.Ex.2. Johnson disarmed him and turned the. |
- pistol (which he could not identify in court) over to someone of the
military police (R23,24).

" Private First Class louie Dillenger of the military police was
called to the hotel about the time in question. Hs found that a group of
persons had accused in custody on the second floor. They sald, *Here is
a soldier, search him". Accused had on a pair of fatigues, which wit-
ness told him to pull off, and had on a suit of olive drab clothes under-
neath. No gun was found on him, but "someone" came down, gave witness a
gun, and said, "This is the gun the soldier shot the guy with", Accused
said "he didn't shoot the guy". He identified the gun as the Belgian=
made pistol introduced in evidence as Pros.Ex.2. The clip that fit in
the pistol held 12 cartridges, but only 11 were counted in it., He smelled
the barrel and the powder smell was strong. Accused did not have on &
field or combat jacket (R26-29). . ' A

Another member of the military police, called to the hotel at
the .same time, found an empty 38 Belgian special cartridge lying on the
edge of the bed which was on the opposite side of the room from the bed
. on which a body was lying. It was the same type of cartridge as in the .

clip in the pistol that Dillenger had. The clip had a capacity of 12
cartridges but contained only 11 (R31). .

Captain David K. Hunter, investigating the homicide about 11 or
12 April 1945, found a bullet (Pros.Ex.5) in a straw bolster at the
head of the bed on the left side of the room. He also found a small -
*saturation of blood at the head of the same bed and immediately alongside
of the bed. In the pool of blood on the floor there was a blood-soaked
first-aid pad. About 12 April he saw the body .of Frans Doelmans in the
morgue of the hospital, Frans was dead, There was a gunshot wound on the,
right side of the throat. There were black marks around the wound which
were bruises, not powder burns (R32-40). ) B
_ Captain Hunter also testified that, after an explanation of
rights under Artiecle of War 24, accused made the statement that early in
the evening of the alleged homicide he had fired several rounds from the
gun (Pros.Ex.2) together with another member of his company, whom he
referred to as "Blackie®", In answer to the question with respect to this
weapon, "Is that your gun", accused answered, "Yes". Captain Hunter made
no inquiry to discover who "blackie" was (R37,38 41). o
A ballistics expert testified that the bullet (Pros.Ex.S) was
fired from the pistol 1ntroduced in evidence as Pros.Ex.2 (RAZ-hB Pros. '

Exs.7,8).

Captain John J. O'Brien testified that, after accused had stated
he understood his rights under Article of War 24, he swore to a written
- statement, reading substantially as follows: ..
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He went to his quarters at about 1930 hours on 10 April 1945,
had a few drinks with some men, drinking for around an hour, then went
to a nearby shed with one of the men called "Blackie", and they both.
fired his pistol several times at'a target., His gun was a Belgian auto-
matic pistol he had picked up in Africa. While washing and cleaning
up, he had four or five drinks of corn whiskey with some of the men.
On the way uptown he joined two other soldiers. They were invited
into a cafe where they were given beer and wine. He had a few drinks
at the party, which he left to go to the latrine. He went back of
the building and into a shed. 'When he finished, he heard a commotion
and ran back into the main building to6 see what was going on. Someone
said "There he is, grab him"., 4 guard was put over him. They went '
upstairs, stood in the hall, and one of the guards took his pistol out
of his holster, which was the last time he saw it. He was never

- any farther upstairs than where he was standing with the members of

the military police, and he only went up that far while he was under
guard (R50,51;Pros.Ex.9).

There was no medical evidence that the wound received by Frans
Doelmans caused his death.

L. For the defense, MaJor Bennett R. Adams testified that accused
was a very good soldier and that his character was excellent (R46,47).

Private Arnold W. Wolfgong testified that about the first part
of April he saw accused mark a pistol by putting a plece of red cellophane
on the handle, but the pistol in evidence (Pros.Ex.2) was not marked in

the manner he saw accused mark his pistol (R47,48).

Accused, after his rights as a witness were explained to him,
elected to make an unsworn statement for the reason, as stated by his
counsel, "that that particular night he was so drunk he doesn't know what
happened". The unsworn statement, read by his counsel, was substantially
as follows: . o : y

On 10 April 1945 at about 1930 hours he went to his quarters and
had some drinks with the men for about an hour. He then had four or five
drinksg of corn whisky while washing and cleaning up, and walked uptown.
While with two other soldiers he was invited into a cafe where he was
given ‘some beer and wine, staying there for several hours and having :
several drinks, He could remember going to the latrine and he could hazily
remember scme excitement when he got back, and being arrested soon after
his return. He was so drunk he could not remember anything else, He was
sure he had nothing to do with any women because he did not have women on
his mind. He was sure he did not kill anybody or shoot at anybody.

While with Wolfgong he put red celYphane inside the grips on the handle
of his gun, and had never removed the cellorhane., If there was no red
cellophane in the gun, it was not his gun, Vhen Captain Hunter.showed
him the gun, he told the officer he had one something Yike it but did not
know. whether or not it was his (R49,50).
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5. Murder is the ‘Killing of a human being with malice aforethought
and without legal justification or excuse., The malice may exist at
- the time the act 1s committed and may consist of knowledge that the
act .which causes death will probably cause death or grievous bodily
. bharm (McM, 1928, par.l48a, pp.162-164). The law presumes malice where
a deadly weapon is used In a manner likely to and does in fact cause
death (1 Wharton's Criminal Law (12th Ed.1932) sec..26, pp.654=-655),
and ,an intent to kill may be inferred from an act of accused which manifests
. a reckless disregard of human life (4O CJS, sec.hh, P.905, sec.79b
PP.943-944 ). . .

. The proof required to support a findlng of gu11ty is laid down
in the Manual for Courts-Martial as follows:'

"(a) That .the accused killed a certain person named or
described by certain means, as alleged (this involves
proof that the person alleged to have been killed is.

. dead; that he died in consequence of an ifijury received
by him; that such injury was the result of the act of
the accused; and that the death took place within a

- year and a day of such act); and (b) that such killing
wa36w1th malice aforethought" (MCM, 1928, par.li8a,

p-l 4)

In the present case proof of the identification of accused as
" the person responsible for the death of Frans Doelmans rests entirely
upon circumstantial evidence. It is necessary, therefore, to refer to
the established rules regarding the nature- and strength of the evidence
“required to sustain a conviction.

' It is fundamental that a conviction may be had upon circumstantial
evidence alone (CM ETO 2686, Brinson and Smith; CM ETO 3200, Price; CM
ET0 6397, Butler). It is equally well ‘established that mere conjecture or
suspicion does not warrant a conviction, With respect to circumstantial
evidence, the following from the opinion in Buntain v. State, 15 Tex. App.
_ 490, has often been quoted with approval by boards of rev1ew»

"fhile we may be convinced of the guilt of the defendant, '

we .cannot act upon such conviction unless it is founded .
upon evidence which, under the rules of law, is deemed
sufficient to exclude every reasonable hypothesis except
the one of defendant's guilt., We must look alone to the

, evidence as we find it in the record, and applying it to
the measure of the law, ascertain whether or not it fills
the measure. It will not do to sustain convictions based
upon suspicions % # #, It would be a dangerous precedent
to do so, and would render precarious the protection which
the law seeks to throw around the lives and liberties of
the citizens" (CM 233766, Nicholl, 20 ER 121 (1943) at pe
123-124, and authorities herein cited; ITI Bull JAG 238;
CM ETO 3200, Price; CM ETO 7867, Westfield).
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A conviction upon circumstantial evidence is not to be sustained unless
the circumstances are inconsistent with innocence (People v, Galbo,

218 N.Y. 283, 112 N.E. 1041, 2 AIR 1220, and authorities cited therein;
CM ETO 6397, Butler).

The rules regarding the weight and sufficiency of circumstantial
evidence in homlcide cases, are thus stated in Corpus Juris:

"In order to show the connection of accused with the
crime, circumstantial evidence may be resorted to,

_and frequently the body of the offense and the identity
of the murderer are established by the same circumstances,
In drawing inferences from the proved facts, great care
and caution must be employed. Each fact which is
necessary to the conclusion must be distinctly and
independently proved by competent evidence, although
failure to prove a particwlar fact does not destroy the
chain of evidence, but only fails to give it corrobora-
tion in that particular, All the facts proved must be
consistent with each other and with the main fact., It
is not sufficient that the circumstances produce a strong
probability, to a 'mere-suspicion!, or a strong sus- .
picion., All.the circumstances taken together should be
of a conclusive nature and t endency, leading on the
whole to a satisfactory conclusion and producing in
effect a reasonsble and moral certainty that accused
and no one else committed the act, and must exclude
every other reasonable theory or hypothesis and be
inconsistent with any other rational conclusion. Mere
proof that defendants had an opportunity to commit the
homicide, without proof excluding an opportunity by
anyone else to commit it, is not sufficient® (30 CJs
sec.5h2,pp.297,298) .

Applying these rules to the evidence in the present record, the
following situation results:

Several of the links in the chain connecting accused with the
pistol (Pros.Ex.2), and the bullet (Pros.Ex.5) and cartridge case (Pros,
Ex,6) with the pistol, dre very weak, Maria Fiut at no time saw accused.
with a weapon (R13). Leokadia Wietrykawska did not see accused!s pistol -
until it was taken away from him. She said they were all drunk and others
could have had the pistol before the shooting. (R18). Captain Weinstein
did not know whether or not accused had a weapon (R20). Corporal Johnson .
could not identify accused, but said he had taken a plstol like Pros.Ex.2
" (though he could not swear it was the same one) from a person whom he
took into custody at Captain Weinsteints direction, and turned it over to
the military police within a few minutes; Johnson did not state to which
member of the military police shown to be present he gave it (R23,24).
Private First Class Dillenger, of the military police, searched accused -
and found no gun on him, but afterwards someone came down, gave him a ~
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pistol and said "This is the gun the soldier shot the guy with", He
identified Pros.Ex,2 as that pistol., A "couple of MP's" came up later,
Iater Dillenger turned the pistol over to "somebody in the MP's who

was investigating the case" (R27,28). On the night of the shooting, Private

First Class Wurtzbacher, of the military police, found in the room a 38

Belglan special cartridge case and handed it to Dillenger (R30)., On 11

or 12 April, Captain Hunter found in the room a bullet., He also received from

someone a cartridge case., Upon his securing possession of a pistol, which

he identified as Pros.Ex.2, he locked it in his footlocker, where it re-

mained until he turned it over to “CID agent Sergeant Davis' who also took

the bullet and cartridge (R34,35). Davis was not a witness at the trial. ~
According to Captain Byrd, who was a ballistlcs expert, a Warrant

Officer Davis delivered to him a pistol, a bullet, and a cartridge case,

Captain Bird identified them as Pros.BExs. 2,5 and 6, respectively, and

testified that the bullet and.the cartridge case were fired from the pistol

(R42). In his pretrial oral statement to Captain Hunter, accused said

that the pistol then in Hunter's possession, which Hunter identified as

Pros,Ex.2, was his pistol (R41) and in his pretrial written statement he

said that a guard took his pistol out of his holster (Pros.Ex.9); but in his

-unsworn statement at the trial he asserted that he told Captain Hunter he

had a pistol "something like" the pistol in question but did not know
whether it was his or not, and asserted that the pistol was not his, if
there were no red cellophane on it (R50). . A defense witness testified
that Pros.Ex.2 was not marked with red cellophane in the manner in whieh
accused had marked his pistol (RL8).

Tracing the pistol, bullet, and cartridge case through the evidénde,

- the following conclusions may be drawn: * The chain completely breaks as

to the cartridge case (Pros,Ex.6) because there is no evidence that this
exhibit was the cartridge case found in the room.. The evidence as to the
bullet (Pros.Ex.5) is weakened by the fact that it was found in the room

either one or two days after the shooting, and there is no®competent
* evidence in the record to show that there were no changes made in the

room during the intervening petiod. Competency of the evidence depends
entirely upon its identification in courts Several links in the evidence
connecting accused with the pistol (Pros.Ex.2) are so weak that the chain
would break completely unless Captain Hunter's identificaticn of it and
his version of accusedt!s oral statement is relied upon. The defects in
the above evidence are .rendered more significant by the fact that the
testimony of the prosecution's witnesses is irreconcilable on the subject
of the clothes accused was wearing, which further weakeéns the inference
that the pistol (Pros.Ex.2) was the one taken from accused, Gaps in the
trains of tracing.these exhibits are attempted to be filled by identifica=
tion thereof in court, based on meagre and insubstantial explanations of
improbable knowledge. :

But.even op the assumptlons that the proof is sufficient to show
that this pistol (Pros.Ex.2) belonged to accused, that it was found in his
possession after the shooting, and that the cartridge case (Pros.Ex,6)
and the bullet (Pros.Ex.5) were fired in the room fromthis pistol on the .
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night in question, causing the death of Frans Doelmans, and accepting
the prosecution's theory to the fullest, the evidence in the record
shows only the following pertinent facts: Frans, accused, and two
other soldiers entered Maria's and Frans' room in the attic, one of
these two other soldiers leaving shortly afterward. Frans left the
room, followed by Maria and then by accused. That was the last time
any witness testified as to seeing Frans until he was found bleeding
on the bed., Leckadia and the dark soldier were then the only persons
in the room. Leokadia left and went to the toilet, After that she
gaw a soldier upstairs in the attlec sitting in a chair whom she was

- unsble because of the dark to recognize. She then saw accused as he
went upstairs between the second and third floors where he hit her and
- she went downstairs to the officer, . Some tire later she saw the dark
soldier leaving at the front door of the hotel,

lystery enshrouds the events that took place in the attic
room during the several minutes elapsing between the time Leokadia
left the room to go to the toilet and the time she returned with Captain
Weinstein, No witness testified as to hsaring the shot, so there is no
certainty as to exactly when it was fired, whether it was while Leokadia
was in the tollet and before accused was seen going upstairs toward the
roam, or vhether it was while the dark soldier was in the room, No one
testified to seeing Frans return to the room. No witness testified to
seeing accused with a pistol or any weapon before the shooting. The
record fails to throw any light on the mamner of the shooting. Was the
shot fired as a result of a pure accident, was it during an altercation
or an act of horseplay? Whose finger pulled the trigger?

Accused did not apparently resist arrest, nor did he appear to
be fleeing from the scene., In response to an indirect "accusation,
accused denied guilt irmediately after the killing.,

One further element beclouds the factual situation, viz,., the -
drunkenness of the soldiers involved. Lsokadia testified that the three
soldiers were "quite drunk". Captain Weinstein said that accused was
uQuite drunk™ and too drunk to answer coherently, although Dillenger said
accused did not act as if he had been drinking. Accused sald in his
* unsvorn statement that he was too drunk to remember what happened, although
he indicated he remembered some details and was sure he did not shoot any—
body.

Who shot Frans Doelmans? Even assuming that the pistol from
which was fired the bullet that struck Franz was in accused's possession
after the shooting, there is no proof that he had it in his possession
immediately before or at the time of the shooting. N

Witnesses then with him saw no gun or holster upon him., When
and How in his drunkenness he secured possession of the damning object,
if he did, is an unsolved mystery. Whether found wherd it lay at a
time unknown, or taken in stupor from the hand of the killer, is the
secret of a guilty heart, be it that of accused or another. Yet on
this singls fact of such tenuous evidence of possession rests the whole
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case and with it our decision whether a man shall spend his 1life free
or in prison.

Granting the prosecutionts theory, that 'Pros.Ex.Z was the gun
found on the accused and which fired the death missile, there remain
under the evidence in the case these rea.sonable hypotheses-

1. Frans shot himself by accident or on purpose.

N \

2, Maria Fiat, who, though apparently not married to him,
slept in the same room as Frans, returned to the room and shot Frans,
for any of the reasons often motivating such crimes in relationships
of this kind, aggravated by his abetting the soldiers in their obvious
search for women who would engage in sexual intercourse with them,

3. Leokadla Wietrykawska was involved in the relationship
between Frans and Maria Fiit, and in a jealous temper shot him under
circumstances to throw blame upon a drunken soldier. She was enraged
at Frans! bringing the soldiers up to her room. ‘She handed the gun -
to accused on the steps, .

_ be ‘rho ndark® soldier shot Frans., The shooting occurred
while only he and Frans were in the room, or while he, Frans, and
.accused were in the room. This "dark" soldier was seen leaving the
front door sometime after Ipoka.dia had gone downstairs and was fleeing
from t.he scene,

. . 5. The third soldier was unaccounted for. He went down _
the backstairs to the loft of the barn, or elsewhere in the house, and
returned to fire the shot. He, or any other perpetrator of the crime,
hid in the barn after the shooting. *

. - - 6. The man in the lobby from whom Captain Weinstein grabbed
the pistol in the hallway shot Frans., This pistol was handed to
someone who, thinking it was taken from accused, turned it over to
the military police, saying "This 1is the gun the soldier shot the guy
with", in conformance with Private First Class Dillengerts testimony.

‘ 7. Accused may have shot Frans, despite the apparent absence
of any malice or i1l will, It is no doubt true that the finger of sus-
picion points to the accused as the possible perpetrator of the crime,
because of his subsequent possession of the pistol, assuming this fact
to have been proven., Withdraw that assumption, and others of the
hypothesis are the more plausible. Considering how easily possession
could be gained, and assuming such possession, it cannot be held as a
matter of law that the inference of accused's guilt is more reasonable
than of gnilt of the others, .

It is not necessary tb determine who shot Frans Doelma.ns'
‘the decision to be made is whether the proof shows beyond & reasonable
that ‘accused is guilty of each elghent of ‘the murder, if such it wase
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the fact that a holding that the evidence is insuffiéient to convict
accused leaves the mystery unsolved is wholly immaterial.

nCircumstantial evidence in a criminal case is of no
value if the circumstances are consistent with either
the hypothesis of innocence or the hypothesis of
guilt; nor is it enough that the hypothesis of guilt
will account for all the facts proven, Much less
does it afford a Just ground for conviction that,
unless a verdict of guilty is returned, the evidence
in the case will leave the crime shrouded in mystery"
(People v, Razezicz (1912), 206 N.Y. 249, 99 N.E. 557,
quoted with appmoval in CM ETO 7867, Westfield).

In this State of the record, the Board of Review 13 of the
opinion that the evidence falls short of the standards required by cir-
cumstantial evidence to sustain a conviction. While the presence of
accused near the scene of the crime under the circumstances shown, may
create a strong suspicion or even a strong probability that he shot
Frans Doelmans, the Board cannot say that there is a moral certainty
that accused committed the act, nor that the evidence 1s sufficient
to exclude every reasonable hypothesis except the one of accusedts
guilt (CM ETO 7867, Westfield; CM ETO 10860, Smith and Toll). '

6. The charge sheet shows that accused is 29 years three months
of age and enlisted 19 December 1939 at Fort Knox, Kentucky, to serve
for three years., His service period was extended by the Service Extension
Act of 1941. He had no prior service. '

7. The court was legally constituted and had jurisdiction of the
person and offense, For the reasons stated, the Board of Review is of
the opinion that the evidence is legally insufflcient to support the
findings of guilty and the sentence,

/K. 7 M Judge Advocate
%th/( K %&A@/Z Judge Advocate -

MM_ Judge Advocate
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Branch Office of The Judge Advocate General
. with the
European Theater of Operations
AFO 887
, BOARD OF REVIEW NO, 3 13 JuL 1945
CM ETO 13419
 UNITED STATES g XIII CORPS
" Ve ) Trial by GCM convened at APO 463, -
) Ue Se Army, 1 June 1945, Sentence:
Private First Class RUFUS . ) Dishonorable discharge, total *
GREENE (34064477), Battery ) forfeitures, confinement at hard
. B, 349th Field A.rtlllery ) labor for life. United States
Battalion ) Penitentiary, Lewisburg, Pemn= -
) sylvania,

1
HOIDING by BOARD OF REVIEW NO, 3.
SIEEPER, SHERMAN and DEWEY, Judge Advooates

—

1

14 The record of trial in the case of the-soldier named above
has been examined by the Board oi‘ Review.

2+ Accused was tried upon the following cherges and speci=
fica’cionsz

-

CHARGE It Violation of the 92nd Article of Ware

Specification: In that Private First Class ’ :
Rufus Greene, Battery "B" Three Hundred ~ o '
Forty-Ninth Field Artillery Battalion,. :
did, at Gamsen, Kries Gifhorn, Province
of Hanover, Germeny, on or about 2400
hours 20 April 1945, forcibly and feloni-
ously against her will, have carnal
knowledge of Frau Hildegerd Wehmeier, :

CHARGE II: Violation of the 93rd Article of Ware

—1-
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‘Specification: In that Private First Class

Rufus Greene, Battery "B" Three Hundred
Forty-Ninth Fleld Artillery Battalion,
dig, at Gamsen, Kries Gifhorn, Province

of Henover, Germany, on or about 20 April
1945, in the night tims, feloniously and
burglarioualy break ‘snd enter the dwelling
houss of Frau Hildegard Wehmeier, with
intent to commit a felony, viz rape thereine

He pleaded not guilty to, and was found gullty of, the charges and

specificationse

No evidence of previous convictlions was introducede

There=fourths of the members of the court present at the time the
vote was taken conourring, he was sentenced to be dishonorably ais-
charged the service, to forfeit all pay amd allowances dus or +o
beocoms due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for the term of his natural life,

The reviewing authority epproved the sentence, designated the United
States Penitentiary, lLewlsburg, Pennsylvania, as the place of con=

finement, and forwarded the record of trial for action under Article
of War 50%. , /

with her three children and a Frau Thran (R7). -
20 April 1945, two negro soldiers entered her dwelling.

Je

Prosscutrix resided at 138 Gamsen, Kries Gifhorn, Germany,

to the prosecutrix,

i

b

"They broke the top pane of glass on the door

and reached their hand in t6 unlock the doore

* * % They broks open another three doors inside
the buildinge * * * As I got up and went into

the kitchen they came up to me with a rifle end
asked where is the man, * * * T told thenm my
husband is a soldier and I returned to my children
in the bed roome * * * The one held the gun pointed
‘at me and the other one opened his itrousers and
cene to mee * * * I don't know which ones The

ones was standing there with the gun and the other
one cames to mse * * * he held my mouth shut #* * %,
[The othe] stood there with his rifles * * * He
used ms thene * * * I begged them several times to.
lot me go and I was afyald he was going to shoot
me because I had my children with me, * #* * Then
the next one came to mee * * * I was always begging
to let me go loud enough for the people upstairs
to hear but they just did not listen to md, * * *

wlm
- GONFIDENTIA!
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'Then the first one came again, * * * After that
the next one cams, in total everyone twice”
(r8~11),

Her three children were in the bedroom (R11), ons in bed with her (R14)..
In saying "used me" she was referring to sexual intercourse. Each in-
serted his penis into her private partss. Each had sexual intercourse

- with her twice, She did not consente . She tried to push them off, '
She did not use physical force because: "I was glad that I was alive";
"I was glad they let me live"; "I was afraid I was going to get shot™,
When leaving they gave her a box of foods "I did not take it as a .
payment, I was just glad they left me alone end I was still alive”,
They left just before 0130 hours. Since then she had identified one

of the soldiers. He was not accused. The only light was that of a
flashlight, She saw only ons olearly. He was not the accused (R9-15).

Prosecutrix's eight year old son, a.fter voir dire, was
sworn and testified that in April negro soldiers broke into the house,
His mother was- lying in bed and she cried. They went into his mother's
bed (R29~30)e

Acciised and Private S. L. Henry of the same battery were
absent at a bed check made betwsen 2400 hours, 20 April 1945 and
0100 hours, 21 April 1945, They were in the battery area between
0030 hours and 0045 hours end were present at the bed check between
0100 hours and 0200 hours (R15-17).

On 21 April 1945 accused's battalion cormander talked with
accuseds "There had been a rape case and I hed called Private Greens
in for a conference ani a cqufession "(R17). "He was warned of it",
(hip rights) (R24). He was told “he would not have to answer * * %
any question which might incriminate him" (R18) but was not read
Article of War 24 (R21)e Later "he was warned sgain that anything
he might say could be used against him and he need not answer" (R24).
_After intermittent questioning by his battalion and battery commangers
"eand another officer, accused made a confessions In all, including
the time required for writing the confession, accused .was questioned
for "perhaps two hours" (R20-21,24-256). He was mervous and perspiring
but did not seem afraid (R20)e There was no threat, promise, or
physical abuse (R18), He answered each question (R21), Private S,
L. Henry had been ldentified as one of the men alleged to have com=
mitted rape (R18,28)s Accused was told his story did not agree with
what other witnesses said nor with the story given by Henry who had
been identified (R20-21). He was also told:

"If I could not come %o a conolusion with the .

enswers I get from him and Frivate Henry I would

turn the matter over to CID es I did not have time, .
- ’ we were going to move out the next morning”.

. - CONFIPENTIAL | 13419
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The witness further testified "I do not think that was p threat",
"None of the investigations we hed had by CID had ever developed

a oase and I had had several investigations" (R25). After a time
sccused acted as if he wanted to say something to the battalion
commander privately whersupon the other officers left the room (R21).
Then the battalion commander .

"Lurned to him and remarked in substance this,
thet we were not getting very far, I was having
a lot of stories, that I personally felt that he
knew something end would not tell it which was
'his privilege. Told him to think it over, gave
him a cigarette, lit one myself, sat back and
smoked mine and he smoked hise After we were
through I asked him vhat he wanted to tell me,
he started in and told me fairly closely the
story he had developed" (R25-26),

Accused 's statement was reduced to writing. Accused was further

warned of his rights. The statemsnt "was read to him and passed

over by the battery cormender "and he was told, 'I have read this °

and you cen also read it'", Accused could realds He signed without
eny threats (R26). : :

o Over objection by defense (R22-23) accused's statement
was ruled by the law member to have been made voluntarily (R27).

The original statement was either lost (R19) or was with
accused's unit some hundred miles away (R27)e The statement ex-
hibited to the battalion commeander in court was substantially the
same statement made by accused (R19)e The trial judge advoocats ex~
plained that the exhibited statement was a typed copy of the Iong=- .
. hand original (R27). The exhibited statemsnt was not introducede
Rather, the battalion commander gave the substance of aeoccused's
statemsnte In substance, . g

"Private Greens testified that he end Private Henry
‘had left the battery area at about 9100, That
Just prior to leaving Private Henry had said to
him *Would you like to * * * Iget s piece of tail',
Gresne asked Henry where and he said 'Down the
street, come with me'e He said that they went,

to * * * the third house, knocked, and there was
no answer, at which time Private Henry broke the
glass or pane of the door, I forget which he stated
it was, reached in, unlocked the door end they

- -
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entered, They went to one room which was a
bed room and they found a woman and three
children in this bed rooms The woman with
one child was in one bed and the other two
children were in the other bed. They had their
rifles with them * * *, The weapon was pointed
at the woman and S. L. Henry pushed the woman
back on to the bed, she had sat up in bed, at
which time Privete Henry had intercourse with
the womane When Henry was through, Greene had
intercourse and then Henry and then Greens
again, I asked him if he had given the woman
- enything for the intercourse and he said no.
I asked him if he had left anything and he
.8aid he 4id mot. I asked him did she give her
consent and he mid no and I asked him why 4id
you do it and he shook his head end said, 'Sir,
I was just a damn fool'" (R27).
4, No witnesses were called by the defense, After his rights
a8 a witness were explained, accused elected to remain silent (R30-31).

. 5 ‘ae Defense contended the confession was involuntarily made:
(1) Accused had not cared to make a statement. (2) He was questioned
for approximately two hourse (3) He was told he would be court=
nartialede (4) He was told if he did not tell the truth the matter
would be referred to "CID", (5) Hé was not given the oppor‘bunity
of seeking counsel and advice (R22=23).

: 1t dces not appear in evidence that accused had not
cared to meke a statement, Rather, it appsars that he answered all
questions put (R21); telling him he would be tried seems to have
been nothing more than a factual statements There is no suggestion
* that accused was given the alternative between making confession

" and being court-martialeds Telling him that the matter would be

turned over to "CID" seems to have been nothing more than ancther
factual statement. The battalion commender had no more time to give
the mattere Accused did not ask for an opporturity to sesk counsel
and edvice. MAccused replied to questionse He was to0ld his enswers
did not conform to the stories of others, thereupon he would contra-
dict himself, and this was pointed out to him, Finally accused made
a confession which was reduced to writing end signed - all within
-perheps two hours. Accused failed to testify conocerning the con-
fessions Whether this confession was made by accused to escape
further questioning was & question for the ocourt (CM 2502006, Ilssell
(1944), 33 B.Re 331,341-3)}¢ CM 237711, Fleischer(1943), 24 B.R, €9,

- 983 CM 238696, White (1943), 24 B.R. 321,330; end CM 252772, Gentry
(1944), 34 BJRe 181,188 are not applicables . In the first case

"

- H - ‘ - .
CONFIDENTIAL | 13419



oo | CCREIDENTIAL

|

acoused was advised that & confession would make it easier for hime
In the two latter cases accused were not advised of their rights.

be The battalion commander related the substance of
acoused's confession which had been reduced to writing and signed °
by accusede While he stated that the written confession has been
-losty the trial judge edvocate implied it was at a command soms .
distance awey, Defense did not object on the ground that the best
evijence was not offered, Fallure to object on that ground consti
tuted a waiver (CM ETO 5765, Mack; CM ETO 739, Maxwell). S

6e 8¢ One witness twice testified that Privete S. L. Hemry
had been identified as the other soldier involved, once over
defense's objection (R18,28), Reference is made to CM ETO 7209,
" Williems, where authorities are collected dealing with the compe~ |
tency of such testimony. 'Even if inoompetent (CM 270871, IV Bull,
JAG 4), ite sdmission was not prejudiecial error for there was other
substantial and compelling evidence as to the identity of the ece
oused. (CM ETO 6554, Hill; CM ETO 10891, Murphy) end the prosecutrix
had testified she had identified the other soldisr (Cf: CM ETO
7209, Willisms; CM ETO 10891, M‘urpﬁz). The offenses océurred on o
the night of 20~21 April 1945 at a time accused was absent from his
battery areas On 21 April 1945, accused confessed to conduct and
observations conforming in detall to the prosecutrix!s testimony,.
While the prosecutrix was unable to identify accused as one of her
assailants, the coinclidence of her testimony and his confession
compel the inference that, accused was one of her assailantse The
Bodrd of Revisw is of the opinion thet substantial and compelling
evidence supports the findinge of Charge I and Specification (CM
NATO 643 (1943), CM NATO 1121 (1944), III Bull, JAG 61),

bs The record of trial contains _sub's't:'antial and compelling‘
evidence to support the findings that accused also was gullty of
Charge II and Specifications. . ' V ' ~

~Te The charge sheot shows that sccused is 25 years six months
of age and was inducted 15 October 1941, He had ro prior service,

8¢ The court was legally constituted and had jurisdiction of
the offenses and persomns. No errors injuriously affecting the sub=
stantlal rights of the accused were committed during the triale
The Board of Review is of the opinion the record of trisl is legally
sufficient to support the findings of guilty and the sentence,

. + 9%¢ The penalty for rape is death or 1life impri";onmenb as the
court-martial may direct (AW 92), Confinement in a United States
penitentiary is authorized upon conviction of rape by Article of

’
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War 42 and sections 278 and 330, Federal Criminel Code (18 TUSCA 457,
567); and also upon conviction of burglary by Article of War 42 and

Bection 22-1801 (6155), District of Columbis Codes The designation

of the United' States Penitentisry, lewisburg, Pemnsylvania, as the
place of confinement is proper (Cir.229, m. 8 June. 1944, seo.II,

par.lb(4), 3ble o
Mpﬁ&/\ Judge Advooate
%M () M ’ Jndge Advooate

P>
5&//// &/M Judge Mvocute
i
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Branch Officé of The Judge Advocate General

~ with the
European Theater of Opergtions
AFO 887 ‘
. BOARD OF REVIEW NO. 2 ' - - 12 JUL 1945

CM ETO 13425
1

: LY
UNITED STATES XIII CORPS
Trial by GCM, convened at APO 463,
Ue S Army, 29 May 1945, Sentences

_ Ve . . ;

Private Firet Class JACK C. § Dishonorable discharge, total
)
)

KELIEY (39200920), Battery B, forfelitures and confinement at
207th Field Artillery Battalion hard labor for lifé. United States
¢ a - Penitentliary, Lewiaburg, Penn=
uylva.nia.

3

Aied.

+

HCIDING by BOARD QF REVIEW NO, 2
VAN BENSCHOTEN, HILL and JULIAN, Judge ‘Advocates

1, The record of trial in the cass of the soldier named above
has been examined by the Board of Review,

2e Accused was tried upon tho following ‘charges lnd speci~
ﬁca.tions: .

CHARGE I: Violation of the 923 Article of War,

Specification 1t In that Private First Class
Jack C. Kelley, Battery B, 207th Fielg
. Artillery Battalion, did at or near Bremke,
* Lemgo, Westfalen, Germany, on or sbout 7
April 1945, forcibly eand feloniously, .
against her will, have carnal knowledge of
Elfriede Noltemeier.

Specifica.tion 2t In that * * * i3, at or near
Bremke, lemgo, Westfalen, Germany, on or

sbout 8 April 1945, forcibly and feloniously,
sgainst her will, have carnal knowledge of

Annie Meyer. . .
SONSIBENTIAL |
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Specification 33 In that * * * did, at or near
Brenmke, lemgo, Westfalen, Germany, on or
" sbout 8 April 1945, foreibly and feloniously,
egainst her will, have carnal lmowledge of
Waltraud Siverlng.

Specification 4t (Findings of not guilty)
CHARGE IIt Violation of the 96th Artiole of Ware

Specification 1t In that * * * 3id, at or near
Bremke, lemgo, Westfalen, Germany, on or
about 8 April 1945, wrongfully have carnal
connection per os with Annie Meyer, a
female human. beinge

Speoification 2: In that * * * did, at or near
Bremke, Lemgo, Westfalen, Germany, on or
about 8 April 1945, wrongfully have carnal
connsction per os with Waltraud Sivering,

2 female human beinge

‘Specification 31 {Disapproved by Reviewing Authority) -

He pleaded not guilty snd, two-thirds of the members of the court
present when the vote was taken concurring, was found not guilty of
Specification 4, Charge I, guilty with exceptions of Specification.
3, Charge II, and guilty of all the other charges and specifications,
No evidence of. previous convictions was introduced. Three~fourths

‘of the members of the ocourt present when the vote was taken con-

curring, he was sentenced to be dishonorably discharged the service, -
to forfeit all pay and allowances due or to become due and to be
oonfined at herd labor at such place as the reviewing authority may
direct, for the rest of his natural 1ife., The reviewing authority

‘disapproved the findings of guilty of Specification 3, Charge II,

approved the findings in all other respects and the sentence, desig-
nated the. United States Penitentiary, lLewisburg, Pemnsylvanias, as the’
place of confinement and forwarded 'bhe record of trial pursuant to
Article of War 50—.

3+ The prosscution®s evidence shows that on 7 April 1945,
Waltreud Sivering, a 24 year old married woman snd her five year old

‘child were living in Bremke, Germany. On that evening between 8:30

snd 8:45, they were in bed when.the glass in the door was broken and
the door kigked ins Waltraud and three other women in the house went
downstairs and found four soldiers, who with flashlights. searched all
over the house and then produced a bottle of alcohol and also some

R
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eggs, which they required one of the women to frye The soldiers
_ate the eggs and drank the alcchol and then left the house about
10130 and the women returned to bed. One of the soldiers was tall,
black~haired and stocky, one was blonde, The other two were not
recognized. After midnight a "terrific noise™ was made at the door
and when opened two American soldiers entered holding a pistol (R7-9)e
They were the black-haired soldler and the blonde one who had been
in the house earlier, The black-haired cne she ldentified as accused.
Acoused pulled Waltraud into the sleeping room and her child began
to_ery (R10-11) when he placed the muzzle of his pistol against the
child's breast. When Waltraud placed her hand on the pistol, he
struck her in the face with his hande. She succeeded in returning
with her child to tha kitchen where the other women and the blonde
soldier were., The black-haired soldier (accused) (R19) followed her,
put his hand on her breast under her dress, opened his trousers and
again forced her into the bedroom, threatening her constantly with -
his pistol (R12~15), He required her to undress completely and’
. "threw" her on the bed and, although she cried for help and tried

to push him away, he lay on her and had sexual intercourse with her
without her consent several times (R16=17) over a period of about

an hour (R23). Between times he turned her arcund on the bed,

placed his head between her legs and for "quite 'a while™ (R18) it
could have lasted four or five minutes (R26) he had his mouth on

her sexual parts. She was unable to do anything as he held her with
his hands on her legs and body. A candle was burning in the room
and she could see but "he was very brutal™ and despite her resistance
she was unable to prevent his acts, The blonde soldier cams in while .
acciised was again having sexual intercourse with her, and spoke to
“accused who immediately got up and left. She attempted to escape
but the blonde soldier blocksd the door, disrobed and compelled her
to return to the bed. Vhen she later cams out in the kitchen acoused
was asleep on the couchs The two soldiers then required them all to
leave the kitchen as they wished to slesp thers. The next morning
_they were gone (R18-23), , ' ", :

On'7 April 1945, Elfriede Noltemeier, 21 years old, was
living with her farmer parents in Bremke, Germany. She was in bed .
at 10120 that night when awakened by knocking at the door and she
heard strange voices and several persons enter, Because of the
sound of ertillery fire she had retired fully dressed, ani she had
started for her parents' room across the vestibule when she was
stopped by a soldier whom she identified as accused., With a pistol
he forced her to accompany him on a search of several rooms and in
her room motioned for her to 1lis on the bed and slapped her in the
face,when she refused (R38~39). Becauss of fear she then lay on the
bed and he removed her pants and then required her to remove all her

CONFIDENTIAL
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clothes, She was very much afraid and wented to yell but he held
her mouth shut, put his penis in her private parts, laid his pistol
on the bed’ at her hesd and had sexual intercourse with her (R40=41)
followed in turn by three other soldierse Accused did not use a
rubber (R43)., Mrs. Sivering is her nelghbor on one sije, Agnes
Nowicki is her sister-in=law, living in the same houss with her and
Annie Meyer lives in a neighboring house "all three of them in a
row" (R45-46). ' : .

) Annie Meyer, 30 years old, housewife with two children,
five and two years old, was in her home in Bremke, Germany, on the
night of 7 April 1945 (R47) when about one o'clock or later she
heard a noiss in back of the house and a window was knocked ine.
Because of artillery shelling, she was lying on the couch fully
dressed and jumped up when a black-~hairsd soldier, whom she ijenti-
fied as accused, held a pistol in front of her and searched the room.
Then he locked the docor, took one child out of her bed and put it
into bed with.the cther, motioned for her to undress and on her re=-
~ fusal held the pistol in front of her. She took her dress off but
when she failed to further undress, he hit her in the face and on
the head with the pistol (R48-49),. - He ripped off her slip so she ,
was entirely naked and when she refused to lay down on the couch,

~ he "grabbed me by the body and literally threw me down" and then

he ‘undressed (R50) entirely (R55)s She resisted, yelled out loud

" and pushed him back but he lay on top of her and had sexual inter=-

' course with her twice without her consent, his penis being in her
private parts and the act being fully completed, his hands besing
clasped around her so thoroughly that although she tried to resist, ,
she could do nothing., She did not consent to the imtercourse (R50-51)e
- Then he foroced her to kneel and put his penis into her rectum, again
- without her consent, He then crdered her to take his penis in her
mouth and on her refusal pushed her head down, held her tight and
had his penis in her mouth three times, each time causing her to
throw up (R53,56)s She finally succeeded in escaping naked into an-
other roome The soldier left the house about two o'clock (R54),

4, Accused on being informed of his rights as a witness electsd
to remain silent and no evijdence was presented for the defense.

5e , - "Reps is the unlawful carnal knowledge
of a woman by force and without her
consent" (MCM, 1928, par.148b, p.165).

. "Sodomy consists of sexual conneotion
with any brute animsl, or in sexual _
connection, by rectum or by mouth, by Lo
& man with a human being" (MCM, 1928,
par.149k, p.l177), ' .

.~
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Thile both aodmny and r-.po are offenses easy to charge exi
hard to be defended by the party acoused, the facts hersin are in each
case given in great ‘detail, The court could observe the witnesses
" and judge the truth or falsity ‘of their storiess As no defense or
- denial was presented to the prosecution's evidence which fully covered
all the essential elements of the offenses of whioh acoused was found
guilty, its credibility, a question of fact for the consideration of -
ths court alone, when determined by them will not be disturbed by the
Board of Review when supported as it.is here, by substantial evidence

(CM ETO 11971, Cox et al).

6 The charge sheet shows accused to be 22 years of age -.nd
that without prior service, he was industed 15 February 1943,

7+« The court was legally oonstituted and had jurisdietion of
the person and offensss, No errors injuriously affecting the sube~
stantial rights. of the accused were committed during the trial,
The Board of Review ig of the opinion that the record of trial is
legally sufficient to support the findings of guilty as o.pprovod and
the sentence.

8e The penalty for rape is death or life imprisonment as tha
court-martial may direct (AW 92), Confinement in a penitentiary is
" suthorized upon conviction of rape by Article of War 42 and sections
278 and 330,Federal Criminal Code (18 USCA 457,567) and of & con-
viction of sodomy by Article of War 42 and of section 22-107, District
of Columbia Code (CM ETO 3717, Farrington)s Designation of the
United States Penitentiary, Lewisburg, Pennsylvania, as the place of
coz)xfinemgnt is proper (Cir.229. WD, 8 June 1944, sec.II, po.rs.lb(&), ,
3b)e
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Branch Office of The Judge Advocate General

with the

European Theater

APO 887

BO/RD OF RUVIEW NO. 2

CM ETO 13445

UNITED STATES
Ve

Second Lieutenant ROBERI B.
YEO 552165) and First
eutenant (formerly Second
Lieutenant) 1OUIS C. CAUHAPE

(0=R065956), both©
Bombardment Squadron, 447th
Bonbardment Group (Hs

v SE? 1945

3RD AIR DIVISION

Trial by GCi, convened at AAF
Station, APO 559, U, S, Army.
Sentence as to YEOKANS: Dismissal,
total forfeitures and confinement
at hard labor for one year; as to
CAUHAFE: Forfeiture of $100,00

per month for six months and to

be reprimanded, ILastern Branch,
United States Disciplinary Barracks,
Greenhaven, New York,

HOLDING by BOARD COF REVIEW NO, 2 ,
VAN BENSCHOTEN, HEFBURN and MILLER, Judge Advocates

1, The record of trial in the case.of the officers named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of Cperations,

24 ‘Accused> were tried upon the following Charge and Specification:

. CHARGE:

Violation of the 93rd Article of War,

Specification: In that Seccnd Lieutenant Robert B,
- Yeomans, 711th Bombardment Squadron, 447th Bom-
bardment Group (H), and Second Lieutenant Louis

C. Cauhape, Jr., 7llth Bombardment Squadron,

LL7th Bombardment Group (H), acting jointly and

in pursuvance of a common intent, did, in con-
Junction with First Lieutenant Denver W, Kinney,

. 550th Bombardment Squadron, 385th Bombardment

 Group (H), and Sergeant Edwin N. Van Sciver,

709th Bombardment Squadron, L47th Bombardment
Group (H), at Stowmarket, Suffolk, England, on

- or about 18 April 1945, feloniously take, steal, :
and carry away one (1) barrel containing nine (9) ,

-1 -
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gallons of Stout all of a total value of

about eighteen dollars and fifty cents ($18.50),
the property of Charles Norman, Pickeral Imn,
Stowupland Street, Stowmarket, Suffolk, England.

Each accused pleaded gullty to the Specification of the Charge, except
for the words "and in pursuance of a common intent" and except for the
words "feloniously take, steal, and carry away", substituting therefor
the words "wrongfully take and use without proper authority*, of the
excepted words not guilty, of the substituted words guilty, and not
gullty of the Charge but guilty of a violation of the 96th Article of
Ware Each vas found guilty of the Charge and Specification, Evidence
was introduced of one previous conviction by gensral court-martial
against Yeomans for wrongfully taking and using without proper authority
a government motor vehicle, driving a motor vehicle while intoxicated

and failure to stop at the direction of a military policeman, all in
violation of Article of War 96, No evidence of previous convictions.”

was introduced against Cauhape. Yeomans was sentenced to be dismissed
the service, to forfeit all pay and allowances due or t0 become due,

and to be conflned at hard labor, at such plate as the reviewing authorlty
may direct, for two years, and Cauhape was sentenced to forfeit $100,00 - ..
per month for six months, and to be reprimanded. The reviewing authority,
the Commanding Genseral, 3rd Air Division, approved the sentence as to
Cauhape and ordered it executed, and as to Ysomans approved the sentence
and forwarded the record.of trial for action under Articls of War 48,

The confirming authority, the Commanding General, European Theater. of .
Operatlons, confirmed the sentence, but, owing to special circumstances
in this case, reduced the period of confinement to one year, designated
the Eastern Branch, United States Disciplinary Barracks, Greenhaven,

New York, as the place of confinement, and withheld the order directing
executlon of the sentence pursuant to Artlcle of War 503, The proceed=
ings, as to accused Cauhape, were published in General Court-lMartial
-Order No, 47, Headquarters 3rd Air Division, APO 559, U. S. Army, 12 May

19454 .

- 3+ The evidence for ‘the prosecution, buttressed by the admissions

of both accused, established that about 1500 hours on 18 April 1945 °a
-Lisutenant Klnney, Private (then Sergeant) Van Sciver and both accused
were in the courtyard behind the Pickeral Inn in Stommarket, Suffolk,
The owner of the establishment and a &ruck driver were unloading beer
from a truck that was back there. Lieutenant Yeomans inquired if he
could buy some beer and was told by the owner that the place was closed
and no beer was for sale until he opened at 1930 hours., Van Sciver =
went to the latrine and when he returned in approximately 90 seconds,

no one was in the courtyarde, Yeomans soon came out the back door of
-the Pickeral Inn, as did the other two officers. Teomans said, "Come
on with mes We have lots of beer" (R7,8.17,19,21)s All four of them
then went through an alleyway to the street and went to the front door -

-2 -
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of the Pickeral Inn in front of which was a keg of besr, Yeomans

said that he put. the beer out there and, at his request, Van Sciver
helped Yeomans carry the keg down the street about 30 feet where

they sat it down. At the suggestion of Lieutenants Cauhape and Kinney,
Yeomans and Van Sciver stayed with the beer while the former went and
got a taxicab. They returned in a taxi, the beer was put in the back
seat and they all went to a house at 8l Regent Street, Stowmarket,

wheére the beer was taken into the yard of this house. Lisutenant
Yeomans then opened the keg and-all four of them drank some of the beer,
At this point there was some "kidding back and Torth about having taken the
beer® between the three lieutenants present (RlD,ll). After about one
hour to an hour and a half, Lisutenants Yeomans, Cauhape and Van Sciver
left by way of a back gate, Lisutenant Kinney remaining behind, Yeomans
disappeared and as Lieutenant Cauhape and Van Sciver continued down the
street, the owner of the Pickeral Inn approached them, Lisutsnant
Cauhape ran away and Van Sciver accompanied the owner to the military
police station (R12,13,16). A standard nine-gallon, wooden cask similar
to the one that disappeared from the Pickeral Inn on the day in question
was received in evidence (R19; Pros.Ex.,l). The owner of the Inn did not
sell this cask of beer to anyone and he did not give anyone permission
to remove it (R20), He has since been pald for the beer (R26), It was
. stipulated by the prosecution, defense counsel and the accused that

the reasonable market value in the City of Stowmarket, England, of a
"barrel similar in every, i£ail to Prosecution's. Exhibit 1l containing
nine gallons of stout is @pproximately $18.50 (R24).

. A written pre-trial statement signéd by accused Yeomans wherein
he admits moving the keg of beer from the Pickeral Inn to the sidewalk
and participating in the events that followsd was received in evidence

(rR23; H Pros JExe2) o

L4e Accused Yeomans, after his rights as a witness were fully ex~
plained to him (R26), was sworn and testified in substance that be placed
the keg of beer on the street and participated in the events that followed,
He explained that the group was celebrating, inasmuch as one of them had
completed his missions and was leaving for the United States and they
were feeling happy over some of the things they had pulled through. The
beer was taken in the spirit of fun in the manner that children play on
Halloween, He has completed 25 missions as a co-pilot and on the day -
before this incident occurred he was checked out as a first pilot (330,31).

Les’

_ Two officers who lived in the same barracks with both accused
testified that Yeomans is above average as an officer; he lives a normal
life and conducts himself on about the same plane as the rest of the ﬂy:mg

personml (R32,33). .
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» 5. The evidence presented by the prosecution and accused Yeoman's:
admissions, both in his pre-trial statement and his sworn testimony at . -
the trial, clearly establish all the essential elements of the offense

of larceny as alleged in the Specification of the Charge (MCM, 1928,
paredi9g, Pel73)e Accused's contention that he did not “rolonioual,y

take, steal and carry away® the keg of beer, raised by his limited plea

of gullty, 1s negatived by his admisaionl that he participated in the
rexoval of the keg of beer from the owner's premiaes and-in the consumptim
of its contents a short while thereafter,. The court!s finding that the .
taking was effected pursuant to a eommon intent is amply supported by . -
the evidence that all fowr of the persons involved partieipatod in the -
ruwval and oonsumption of the beer, , .

‘ 6 The charge sheet shows that accused Iconmc is 23 years, two
" months of age and enlisted 2 July 1940 at Summale California, He had
no prior service. .

7. The court was legally constituted and had Jnrisdiction of tho
person and offense., No errors injuriously affecting the substantial
-rights of accused were committed during the trial, The Board of Review
is of the opiglon that the record of trial is lcga].l,y su.fficiont to support
the findings of guilty a.nd the aentence. v

8, Violation of Article of War 93 by an off:loor is punishable by
fine op imprisonment, or by such other punishment es a court-martial
zay adjudge, or by any or all of said penalties (AW 93). The designation
of the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement is authorized (AN h2, Cir.210

WD, lk Soptol%B, scc.VI, as mndod).

-

( TEMPORARY DUTY) __Judge Ad?gcato. '
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| , 1st Ind.
War Department, Branch Office of The Judgo ,Ldvoca.to General '«ith the
_European Theater 10 SEP 1945 : TO: Commanding
General, United States Forces , European Theater (lﬁa:l.u) s APO 757,
U. S. Army .

"1, In the case of Socond Lieutenant ROBERT B. YECMANS (0-552165)
and First Lieutenant (formerly Second ILieutenant) IOUIS C. CAUHAFE
(0-2065956), both of T1lth Bombardment Squadron, 44Tth Bombardment
Group (H), attention is invited to the foregoing holding by the Board
of Review that the record of trial is legally sufficient to support
the findings of guilty and the sentence, which holding is hereby
approved, Under the provisions of Article of War 503, you now have
authority to order execution of the sentence as to Yeomans,

2 When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in thie office is CM ETO
13445, For convenience of rcference, plsase place that mumber in brachts

o ab the end of tho order: (CM ETO 13445

al

///////ouf

- E. C. McNEIL,
Brigad:mr General, Unlted States Army,
Assistant Judge ‘Advocate General,

( Senteace ordered emscuted o GCMO 417, USFET, 17 Sept 1945). .
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Branch 0ffice of The Judge Advocate General

with the
European Theater of Operationa
APO 887
BOARD OF REVIEW NO. 3 _‘ 19JUL 1945 o

CM ETO 13452

UNITED STATES IXII CORPS

) : Trial by GCM, convened at Gravenbroich,

. Germany, 17 May 1945, Sentencet Dis-
missal, total forfeitures and confine-
ment at hard labor for one year.. Rast-
ern Branch, United States Disciplinary
Barracks, Greenhaven, New York.

Ve

Ga.ptain JOSEPH B, BELLON
(0-1101331), Company A,
1251st EZngineer Combat
Battalion

L Nt st St St StV st Nt

HOLDING by BOARD OF REVIEW NO. 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1. The record of trial in the case of the officer named above '
has been examined by the Board of Review and the Board ‘submits this,
its holding, to the Assistant Judge Advocate General in charge of the -
ifeanch Office of The Judge Advocate General with the European Theater
of Operations.

2, Accused was tried upon the following charges and specifications:
CHARGE: Violation of the 9%th Article of War.
Specification 1: (Finding of not guilty)

Specification 2: In that Captain Joseph B. Bellon,
1251st Engineer Combat Battalion, did, at
Vincennes, France, on or about L February
1945, wrongfully shoot lst Lieutenant Carl
F, Newman in the foot, and Corporal Howard

. A. Hilderbrand in both feet, with a machine
gun,.

ADDITIOMAL CHARGE: Vieolation of .the 85th Article of War.

Specification: In that * ¥ * was, at Vincennes, . 13459
France, on or about 4 Fehruary 1945, found ~
drunk while on duty as Commanding Officer,

Company 4,1251st Engineer Combat Battalion.

-1-
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He pleaded not guilty and, two-thirds of the members of the
court present at the time the vote was taken concurring,

was found not guilty of Specification 1 of the Charge, guilty
of the Charge and Specification 2 thereof, and guilty of the
Additional Charge and its Specification. No evidence of pre-
vious convictions was introduced. Two-thirds of the members
of the court present at the time the vote was taken concurring,
he was sentenced to be dismissed the service, to forfeit all
pay and allowances due or to become due, and to be confined,
at such place as the reviewing authority may direct, for one
year. The reviewing authority, the Commanding General, XXII
Corps, approved the sentence and forwarded the record of trial
for action under Article of VWar 48, The confirming authority,
the Commanding Gensral, European Theater of Operations, con-
firmd the sentence, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement, and withheld the order directing execu-
tion of the sentence pursuant to Article of War 50%.

. 3+ The evidence for the prosécution, excluding that un-
der Specification 1 of the Charge of which accused was found
- not guilty, is as follows: ~

On 3 February 1945, accused was.the Commanding Officer
of Company A, 1251st Engineer Combat Battalion, then situated
at Vincennes, France (R7,10,15). After drinking an indetermin-
able amount of red wine and champagne on the evening of 3 Febru-
ary in two bars in Vincemnes, accused returned between 2300 and
2,00 howrs (R7-8) to the company area where he requested platoon
leaders and some noncommissioned officers of his company to meet
about 0100 hours, 4 February at his billet room. The meeting
was called because accused wanted to know why the platoon ord=-

- nance roams were locked. He was going to have the platoon
leaders explain (R1l). Shortly after the group assembled, ac='
cused demonstrated the wo: 8 of a captured machine gun set
up in the middle of the room (R8,12,15,18). After pointing
out the safety and other parts of the weapon he touched the
"fast fire trigger". The gun fired (R9,12,15). As a result,
First Lieutenant Carl F, Newman and Corporal Howard A. Hilder-
brand, both of accused's company, were wounded, the former
‘being shot through his right foot (R12,19; Pros., Ex.A), the lat- -
ter in both feet (R19). ‘

Three witnesses testified that at this time accused was
“drunk (R9,14,16). He did not talk or act in his norml way. He
acted "sort of tough" (Rly); his speech was "slightly slurred"
21?.16).. What he said was disjointed and "seemed to be incoherent®
R14,16), Corporal Hilderbrand testified he did not think accused
was intadcated (R19). ‘ ' \

. v i ’ 9
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4. For the defense, it was stipulated that two military
policemen observed accused at about 2200 and 2345 hours, 3
February 1945, in the Cafe de L'Aviation, Vincennes, and he
was not intoxcated (R20; Def.Ex.B)

Major Harold W. Leath, accused's battalion comsndér
testified that he rated accused "Very satisfactory" for the
period 1 January to 3 February 1945 (R21~22), that he "has
been a superior officer" (R20) and that for the period 1 July
to 31 December 1944 he was rated “Superior? (R21). Msjor leath
'('gg:)m -unhesitantly take him into an organization which I cammand®

After his rights were explained accused 8lected to re~
main silent (R22).

5. a. Additional Charge and Specification. The prosecution
was required to show "zas that the accused was on a certain duty,
as alleged, and (b) that he was found drunk while on such duty"
(McM, 1928, par.l45, p.160). As the commanding officer of Company
A, accused was on duty at the time and place alleged, actually -
conducting a mabtirgof his officers and noncommissioned officers.
He was constantly on duty (MCM, 1928, par.lh5, p.159). As regards
his alleged drunkenness, the Hanual for Courts-Martial states
- that

Rany intoxipa.tion which is suf ficient -
sensibly to impair the rational and full
exercise of the msntal and physical facul-

. ties is drunkmnness within the meaning of
) the article" (MCM, 1928, par.li5, p.160).

. The isswe of drunkennsss in this instance was ons of face for

the s0le determination of the court and its findings of gullty

are supported by substantial evidence (CH ETO 1065, Stratton;

CM ET0 1267, Baile;). _ .
b. The Cbarge and Sgeciﬁ.cation 2. It was shown that

at the time and place alleged Lieutenant Newman was shot in the

foot and Corporal Hilderbrand in both feet by a machine gun opsrated

by accused. That this shooting was wrongful was demonstrated be-

yond question by the circumstances swrrounding the shooting ~ ac-

cused's drunkenness, his irrationmal conduct in calling a meeting

of platoon leaders at 0100 hours, his disjointed and incoherent:

speech and his operation of the "fast fire trigger” of the machine

gun vhile it was pointed at members of his command. Such careless

discharge of a weapon is specifically mentioned in the Manual for

Courts-Martial is a disorder and neglect punishable under Article

of War 96 (MCM, 1928, par.l52a, p.187). The court s findings of

guilty were fully warranted. .

- CONFIDENTIAL
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6. The charge sheets show that accused is 31 years nine
months of age and enlisted 15 September 1935, His enlisted
~ and commissioned service is shown as follows: "15 Sep 35 to
1), Sep 38, 11th Engr C Bn; 15 Sep 38 to 14 Sep 41, 87th Engr
(Hy Pon); 15 Sep 41 to 7 Jul 42, 87th Engr.; Commissioned 8
July 42, service governed by Extension Act of 1942 to serve

duration plus six (6) months", ' :

7. The court was legally constituted and had jurisdiction
of the person and offenses, Nqgérrors injuriously affecting the
substantial rights of accused were committed during the trial.
The Board of Heview is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the
sentencs, :

8. The penalty for a wrongful shooting by an officer re-
sulting in the injury of ons or more persons is such punishment
as a cowt-martial may direct (AW 96) and for an officer found
drunk on duty in time of war dismissal and such other punishment
as a cowt-martial may direct (AW 85), The designation of the
Eastern Branch, United States Disciplinary Barracks, Greenhaven,
-New York, as the place of confinement, is authorized (AW 42;
Cir.210, WD, 14 Sept.1943, sec.VI, as amended)s .

;@&%é%éf_ Judge Advocate

M_ﬁ_ﬂema_ Judge Advocate
. > ‘

/5:% 4}//51// K Judge Advocate
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1st Ind,

War Department, Branch Office of The Judge Advoc%ESGoneral with

the European Theater of Operations._ 9. JUL TO: Command-
-ing Germsral, United States Forces, "'uropean Iheater, APO 887, U. Se
Army, , - . :

1, In the case of Ca.ptain JOSEFH B. BELLON (0-1101331),
Company A, 1251st Engineer Combat Battalion, attention is invited
to the foregoing holding by the Board of Review that the record
of trial is legally sufficient to support the findings of gullty
and the sentence, which holding is hereby approved. Under the
provisions of Article of War 50%, you now have authority to
order execution of the sentence.

2, When copies of the published order are forwarded to
 this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the recard in this office
is CM BTO 13452. For convenience of reference, please place that
“number.in brackets at the end of the order: (CM ETO 13&52)

i

/ 7/

; E. C. McNEIL,

Bnhadisr General, United States -Army
A bsistant Judge AdvecstdiGeneral. |

( Sentence ordered exesuted, GCMO 286,‘ ETC, -26 July 1945).

13452
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Branch Office of The Judge Advocate General

with the
~ European Theater of Operatiom
. APO 887 .

Qf ETO 13453

UNITED STATES XXIII CORPS

Trial by GCM, convered at Idar-Cber-
stein, Germany, 9 June 1945, Sentence:
Dishonorable discharge, total fforfei-
tures and confinement at hard labor
for 20 years. United States Peniten-
tiary, lewisburg, Pennsylvanla.

Ve

Private MIKE KOBLINXI
(20639207), Headquarters
XXIII Corps (formerly of
Detachment 83, 470th Rein-
forcement Company, 1l7th
Reinforcene nt Depot, Ground
Forces Reinforcement Command)

;.

HOIDING by BOARD CF REVIEW NO. 4
DANIELSON, MEYER and BURNS, Judge Advocates

1. The record of trial in the case of the soldier nared above
'has been examined by the Board of Review and found legally suf ficient
to swpport.the senterce,

2. The evidence is not adequate to show that accused deserted
the service of the United States on 23 April 1945 and 10 May 1945,
and the recard of trial is, therefore, legally insufficient to support
the findings of guilty of Specifications 2 and 3 of Charge I.

3. The penalty for desertion in time of\war is death or such
.other punishment as a court-martial may direct (AW 58). Confinement
. in a penitentiary is authorized upon conviction thereof by Article of
War 42, and upon conviction of robbery by Article of War 42 and sec—
tion 28h, Federal Criminal Code (18 USCA 463). The designation of
the United States Penitentiary, lewisburg, Pennsylvania, as the place
of confinement is proper (Cir 229, WD, 8 June 1%k, sec.II, pars.lb

(A), 3b).
& 9. /&W Judge Advocate

Judge Adwocate
Judge Advocate
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Branch Office of The Judge Advocate General

- | |19

with the
European Theater
, APO 887
BOARD OF REVIEW NO. 1 )
CM ZTO 13458
UNLITZD STaTss$ ) 9™ ARMORED DIVISION
. ) , . -
Ve ) Trial by GCM, convenedat Borna, .
. ) Germany, 24 April 1945. Sentence:
Capbtain RICHARD B. STOVER ) Dismissal, total forfeitures and
(0=440621), Company C, .‘u.th ) confinement at hard labor for life.
Tank Battalion ) °  Eastem Branch, United States Dis-
: ) ciplinary Barracks, Greenhaven,
) New York. -

HOIDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

1l. The record of trial in the case of the officer named :
above has been examined by the Board of Review and the Board submitas .
this, its holding, to the Assistant Judge Advocate General.in charge
of the Branch Office of The Judge Advocate, General with the Zuropean
" Theater. . ~ St _ .

2. Accused was tried on the fpllowing Cha.rge and Speciﬁ.cation':
CHARGE: Violation of the 75th Article of War.

Specification: In that Captain Richard E., Stover, b o

Company "C", 1ith Tank Battalion, being in
.command of a task force and being present
with such task force while it was engaged
with the eremy, did, in the vicinity of Frie~
sheim, Germany, on or about 1 March 1945,
shamefully abandon the said task force and
seek safety in the rear.

e o dew..
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He pleaded not guilty and, two-thirds of the members of the sourt . -

present at the time the vote was taken concurring, was found guilty -

of the Charge and Specification. Evidence was introduced of one

previous conviction by general court-martial for willful disobedience

of the lawful command of a superior officer in violation of Article

* of War 64. Three-fourths of the members of the court present at
the time the vote was taken concurring, he was sentenced to be dis-
migsed the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor, at such place as the

* reviewing authority may direct, for the terms of his natural life.
The reviewing authority, the Commanding Generat, 9th Armored Divi-
sion, approved the sentence and forwarded the record of trial for
action under Article of War 48. The confirming authority, the

. Commanding General, European Theater of Operations, confirmed the
sentence, designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, ‘as the place of confinement, and .
withheld the order directing execution of the sentence pursuant. to
Article of War 50%. . _

3. On 28 February 1945 the 14th Tank Battalion of the 9t.h _
Armored Division was divided into three task forces, each task force -
being made up of an armored infantry company, a tank company, and a
platoon of engineers. Accused, company commander of C Company,
14th Tank Battalion, was in command of ons’of these task forces
and on 1 March 1945, about 1300 hours, received orders to assist
in the capture of Friesheim, Germany (R7,11). Accused's task force
encountered heavy antitank fire which disabled three tanks and
four half-tracks before a smoke screen was laid which enabled it
to effect a withdrawal (Ell). Accused who was riding in the command
tank became nervous and ordered his radio operator to communicate
with Second Lieutenant Hugh R. Morrison, a platoon leader. He ‘
then left the tank and his crew saw no more of him (R8-10). There

. was considerable disorder at this point and _enemy artillery fire
was quite heavy (Rll). Accused, who was visibly shaken, told -
lieutenant Morrison vhen the latter reported at his tank, that
he was unable to cope with the situation and was relieving him-
self of commard. Ileutenant Morrison then assumed command (R10,11).
About 1900 hours that evening accused appeared at thie battalion
aid station and talked with Captain Forrest C. Lawrence, Medical

Officer, l4th Tank Battalion. At that time shells were falling
in the area occupied by the aid station. He told Captain lawrence
that he had seen some of his men killed and that he couldn't face
it any longer. He said he had left ILieutenant Morrison in command
of the company. Captain lawrence's efforts to persuade accused
to retum to his command were fruitless. Accused slept at the

.ald station that night and the next morning reported at the batta- -
‘lion command post. While at the aid station he showed no signs :
of fear and was not, in the opinion of Captain Lawrence, a medical
case (R12,13). At the battalion command post accused told the
‘same story about being unable to face it and was N accordingly, re-
lisved of his command (R15,16)."

C0. iDENTIAL
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. 4. "After being warned of his rights accused was sworn
and testified in his own behalf, He confimmed the prosecution's
evidence as to the attack, the fierce German resistance, ‘and
the withdrawal. .He was despondent because of seeing his men
"killed and wounded and was confused as to what to do mext. He
remmbered nothing that occurred after the withdrawal until
a goldier came into a shed where he was sitting. Accused was

_dgnorant of his wlereabouts and obtained directions to the
battalion aid station which was located about 500 yards from
the front line.- At this time he had an attitude of complete
defeatism. He talked with the medical officer there, -stayed
all night, and wenht to the battalion command post the next
morning. He denied experiencing- other than nommal sensations
of fear when he was under fire. In fact, after the withdrawal,
his tank had excellent defilade. He disclaimed all memory of
having talked to Lieutenant Morrison (R17-21).

- Major Theodore J. Dulin, Medical Corps, division
psychiatrist, testifizd that he examined accused about 15 March.
He found that accused suffered from deep mental conflict since
_childhood. The conflict arose out of a feeling of resentment
when the birth of a young brother had relegated him to a posi-
tion of secomdary importance in the family. With this feeling .
came "death wishes", and when the baby brother did in fact die,
these wishes were supplanted by a consciousness of guilt, al=
though acctised Had nmothing whatever to do with his brother's death.
The conflict engendered by this sense of guilt manifested itself
in an aversion to violence.  He had, for instance, a lack of
enthusiasm for football or any other sport in which there was
danger of physical injury. The conflict was so intensified
when accused saw the men for whom he was responsible being
killed, that a hysterical reaction occurred which resulted in
amesia, a condition where the individual loses "identity of
himself or his surroundings or any associations of the past as
far as he can remember®. This condition lasted for an hour or
two. He did not testify as to accused's ability to distinguish
right from wpong or to adhere to the right (R21-25).

: 5. Captain Forrest C. Lawrence, recalled by the prosecu-
tion, testified in rebuttal that agcused showed no signs of loss
of memory when he talked with the witness at the battalion aid
station (R25-26).

: 6. The evidence leaves no doubt that accused was tht com-
manding officer of a task force that was engaged vith the enemy
and that he surrendered his commard to another officer and went
500 yards to the rear. The phrase "engaged with the enemy" is
equivalent to the phrase "before the enemy" as used In AW 75

BRI A LE1Y
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(CM ETO 1404, Stack). From the evidence as to accused's

- nervousness and from the fact that the area around the batta-
lion aid station, even though under shsll fire, was less
dangerous than the front lines, the court could conclude
that accused's purpose in going there was to seek safety.
He abandoned his command at a crucial moment of combat and
sought safety from the perils and hazards confronting it.

. His guilt of the offense charged was proved beyond all
'doubt (cu ET0 4783, Duff and authorities therein cited).

There was testimony that accused was suffering

from amnesia at the time, but it was neither clear nor con-
vincing, and by hardly any standard was it proof of insanity
such as would be a complete defense if believed by.the court.
Moreover the court was justified in concluding that accused
was not duffering from such disability as would afford him a
defense(Winthrop's Military law and Precedents (Reprint, 1920),
p.624). It was not required to accept Major Dulin's opinioh,.
particularly in view of the testimony of thé medical officer
' who talked to accused at the battalion aid station (CM ETO 895,
Davis et al; CM NATO 2047 (1944), III BWlIl JAG 228),

7. The charge sheet shows that accused is 21, years eight
monbhs of age and that he was called to active duty as a second
lieutenant, Infantry Reserve, on 5 June 1942, promoted to first’
lieutenant on 13 March 1943, and promoted to captain on 8 October
1943. .

8. The court was legally const:.tuted ard had j\n‘lsdict:.on
of the person ard the offense. No errors injuriously affecting
the substantial nghts of accused were committed during the trial.
The- Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty anmd the

" sentences.

9. Dismissal, total forfeitures and confinement at hard
labor are authorized punishments for violation of Article of
VWar 75. The designation of the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, Jew York, ag the place of con-
finement is proper (AW 42 and Cir. ZL0/WD; 14 feptember 1943,

sec. VI, as a.rmnded). ‘
. Z/ Judge Advocate
Té)/r{- 7 /&M@V‘ Judge Advocate

jy, Judge Advocate |

rnogiak
ConToENdeY, ) 9

I~
AR
‘«’-—


http:Discip'.lin.uy
http:guilty-a.Di

GONFIDENTIAL _
1383)
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/

War Department, Branch Ofﬁce of 'I‘he Judge Advocate General with'
the European Theater, %S 70: Commanding
Gereral, United States rorces, Euro Theater, APO 887, U. S,

-Army .

1. In the case of Captain RICHARD E. STOVER (0-440621),
Company C, lhith Tank Battalion, attention is invited to the fore-
,going holding by the Board of Review that the recard of trial is
legally sufficient to support the findings of guilty and the -
sent ence, which holding is hereby approved. Under the provisions
of Article of War 501, you now have authority to order execution
» ~of the sentence,

: 2. TWhen copies of the published order are forwarded to

this office, they should be accompanied by the foregoing holding .

and this indorsement, The file number of the record in this office

is CM ETO 13458, For convenience of reference, please place that -
,{ﬁﬁh\m brackets at the end of the order: (CM E'm 13!;58). .

///7 7 ltceey J

, E. Co McNEIL, ~
. (A Y, Brigadier General N United States
1 st Ma’ce Genseral,

A 7’

€\

( Sentence ordered executed. GCKO 344, ETO, 25 Aug 191.5).
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Branch Office of The Judge Advocate General -

with the
) "European Thesater
APO 887
BOARD OF REVIEW N0 2 © . 28ByuL s
CM ETO 13461
UNITED | STATES ) 4TH INFANTRY DIVISION
Ve ) Trial by GCM, convened at Weiszen=
) burg, Germeny, 29 May 1945,
Privete EDWARD A. VAINVILIE ) Sentencet Dishonorable dischargs,
(31275787), Gompany A, 610th ) total forfeitures and confinement
Tenk Destroyer Battallon. ) at hard lebor for life, United
, ) _ States Penitentiary, Iewisburg,
) Pennsylvania. -

. . HOIDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL end JULIAN, Judge Advocates

AY

1, The record of triel in the case of the soldier named a.bove‘
has been examined by the Board of Review,

2, Accused wad tried upon the following Charge and Speciflcatzons
CEARGE: Violation of the 92nd Article of.‘ Wars, .

Specification: In that Privete Edward A. Mainville
_ (then; Sergeent), Company "A", 610th Tank De-
stroyer Battalion,.did, et Thenning, Lend
. Kreis Wolfraetshausen, Oberbaysrn, Germany, :
on or sbout 2 May 1945, forcibly and feloniously,
againsgt her will, have carnal knowledg;e of
Elizabeth Orterers

He pleaded not guilﬁy end, two=thirds of the members of the court

present when the vote was teken concurring, was found guilty of the
Charge and Specifications No evidence of previous comvictions was-
introducede Three-fourths of the members of the court presént when

v . . .
b R RN
i R . .
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the vots was taken concurring, he was sentenced to. be dishonorebly
discharged the service, to forfeit all pay and allowances due or to
becoms dus and to be confined at hard labor, at such place as the
reviewing authority masy direct, for the term of his netural life,
The reviewing authority epproved the sentence, designated the United
States Penitentiary, lewlsburg, Pennsylvania, as the place of con=
finament,and forwarded the record of trial pursuant to Article of ..
War 50%. ) :

'3+ The testimony for the prosecution shows substa:ntially:

“Aoccused was a gun oommander (R4) in the second platoon (R8)
of Company &, 610th Tank Destroyer Battalion, which had entered the
town of Thanning, Germeny, aboubt 11:30 pm on 1 May 1945, He was
billeted that night in a large two=story civilian building (R4),

ossibly 100 by 50 feet in size,with four rooms on the ground floor
R5)e One room was used for storage, one was a bedroom, one the kitchen
and in the one large room there ‘were between 80" and 90 prisoners
with the two doors thereto guarded (R5)e The entire second platoon
was billeted upstairs, where there was one large room and about five
small ones (R10), Three of the rooms were occupied by some 30 or 40
civilian refugees, There was considersble confusion in the building

at the time the company moved in (R5)e /Tt was pretty well filled .

and some were sleeping on tebles end some on the flooz7. '

- About four o'clock in the afternoon of 2 May a report reached-
the commanding officer of "A"™ compeny (R6) as a result of which he
questioned a waman in the house and ordered that she be given the
opportunity to view the platoon to "see if the woman could identify
the man" (R7) and with perhaps "a bit of hesitetion" she pointed out .
‘accused (R8)s Between five and seven ofclock the morning of 2 May,'

a Frenchman, who came in from the street, asked a member of eccused's =
platoon to enter the bedroom on the ground floor and there he saw -

accused and a girl both on the bed, and knowing sccused should not

be there, he got him dressed and out of the roome. “Accused was nekede

He was very drunk and it took sbout five minutes of very hard work

t0 get him up, help him dress and get him upstairs, (R13-14) where he

was put to bede Accused did not talk nor did the girl, He had been

in the kitchen the night before and had a few drinks but was nob .
drunk (R15-16)s TWhen founi, accused was.asleep in the middle of the

bed and the girl, dressed only in a slip, was sitting on the side of

the bed towsrds the door. Accused was not touching her and there was
nothing to prevent her getting off the bed (R17,26)s She loocked normal .
end was not crying but when she got off the bed there was blood on her’
log (R17) and she spoke to the Frenahman perhaps a little excitedly (R19)e.

-2-
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Her 6lothes were beside the bed and no weapon was seen- (R17)s The
night before she hed been seen in the kitchen laughing end talking
with an American soldier who spoke German (R18,26)s Also the night
before accused had his pistol with which he was normally armed (r18)e.

: . A.no’cher member of accused's plai'.oon was on guard from five
unti.l after seven on the morning of 2 Mey most of the tims in the
kitchen and in sight of the bedroom doore A woman "in her thirties"
came -out of the bedroom and went to milk the cows and a men cams out
but could not make himself understoods¢ .The guard did not go into ’
the bedroom until a Frenchman came ard after he had first talked to -
the older woman wanted him to go (R22)s He saw the girl sitting on
the edge of the bed and accused, naked, was asleep in the middle of
the bede The girl was awake but nelther moved or spoke and the guard
immedlately left to call his sergeant who got accused out of the rooms
Aocused looked pretty sober to the guard at that time (R23-24). '
Later the girl, fully dressed, left with the Frenchman (R25),:

. -Elizabeth Orterer, 21 year old single Ger-na.n girl, was em=
ployed as cashisr in the saloon of Geprge Neuhsuser and lived in his
"home in Thanning, Germanye When on the night of 1 May 1945, American
soldiers first came to the town and were billeted in the building in
which she lived, the seven civilians, five women and two men living
there, had to all go into one room downstairs, the room of Neuhausers
She testified that she talked with one American soldier who spoke
German. (R28)e There were two beds in Neuhauser's room where she re=
mained all nights Only one soldier came into the room, sn American
who{stayed until a comrade woke him ebout seven o'clock the next
morninge He had & pistol when he came into the room, had diffi=
culty walking and she thought he was drunke He asked for “schnapps®
and lalg his pistol on the beds " Neuhauser stated they'ha,d_ none and
. that all the people were sleeping in that roome The soldier left but
returned approximately an hour later (R30) alone. The room was lightea ~
and the soldier was still drunke He picked up his pistol and left
efter egain ‘asking for schnappse He feturned agein about 3300 or
3130 (R32) bringing a pistol (R39)s The civilians were all awake,
He walked over to her bed where were all five women and ordered every=-.
body- out and they all got out of the bed except here He held her down
in the bed and-laid his pistol by the pillowe. ©She was frightened and
Neuhauser went outside where she heard him ask a guard for help. The -
soldier, whom she identified 28 accused, undressed himself while holding '
her with one hand -(R32), directed the others to turn out the light ang
got into bed with her. He threatened "her with his pistol at her chest
* and undressed her over her objec’clons and resis’ca.nce and, although che
I . \ .
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'pleaded and - cried, she could not prevent ‘him from having sexual izrter-
course with her several times, all without her consent, She calleg -
"the others to help her but they could not and when.she opened her -
mouth he had the pistol for she could feel it when she attempted £0 . .
push him away (R33-34,37)e He finally went to sleep on fop of her
" (R34), He had his arms.around her so tightly (R37) that she was -
unabls to push him off until about seven ofolock in the morning when
a Frenchmen brought in a soldier who woke him and told them both to -
get upe Accused dressed, laughed and left. &he was suffering pain
and was bleéding from her sexual organ (R35) and was a.fra.id tb stay -
in the salocn (R39)s . L s o

When the Frenchman' returned she went with him to the French
cenp where he got a doctor who examined her that morning (R35-36).
The doctor found a recent tear of the rear vaginal canal of approxi- .
mately two centimeters in length which was bleeding and also & small
bleeding of the vaginal lips indicating that penetration had taken
place shortly before and that probably she had been a virgine Her
pulse was.very wesk and she was listless beca.use of 'l:he very heavy
loss of blood (R4l-42)e N .

.~ X

George Neuha.user, enployer of Eliza.beth Orterer and with
whose femily she lived, spent the night in the same room and testi-
fied to substantially the same factse. Elizabeth was crying and kept
begging someone to help her with accused, but the guards paid no
‘attention and he could only tell her he could not help her eny more
for they were all afraid of the pistols He 'saw accused asleep on
top of Elizabeth when he left at 6130 in the morning (R43=46)e She’
wes still orying and seying, "I must die now", Neuhauser found the: =@
Frenchman, a war prisoner, and asked him to help (R47). _

" Anna Gleise, farmert!s maid for Neuhauser, testified that
~she remalned eweake and that Elizabeth's pleadings continued until
morning, end his daughter, Maria Neuhauser, identified accused as
the soldier who was in the bed in the rooms Both were occupants
of the bedroom ell night (R48-52). AT '

Accused, ‘after due warning of his rights.as an accused,

gave the offiger investigating the charges a signed statemsnt
_(ProssExsB) dated 10 May 1945 which was admitted in evidence (R39-40)0
- In this statement, accused admitted «drinking and feeling “pretty

good" while he was. on'guard "from 1 to 145" that nighte His brother

had been reported missing in action in Germeny and he was worried

gbout thate He was looking for some drink and opened the door sbout

three o'clock where the girl was sleeping but was pretty drunk and

did not remember much of vwhat was happening, He did remember asking -
"~ to sleep with her and "she said 'Yad'" but that is the last. until .

he was awa.;cened the next morning.

) ' et W,* - 13 4ﬁj
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4,4 The evidence for the defense was to the effect that accused
‘ was pretty drunk between 2100 end 3:00 of the morning of 2 lMay while
he was on guard and for that reason his pistol was taken from him when
his tour of duty was up and was not returned to hime. At that tinme
scoused could walk without difficulty (R53=56), One of the guards
who relleved accused at 3100 testified that accused was.then unarmed
and intoxicated but was not steggering, He sew accused go into the
" ' bedroom where the civiliens were, but did not see him come out (R57=
" 60)e The other guard relieving accused also testified that accused
had been drinking, that he came upstalrs to wake his relief and that
he saw him go into the civilian's room but did noét see him oome oute
At that time accused had no weapon, ocould walk all right but talked
~ "a little thickly". The guard ‘heard no cries or cormotion in the
civilian's bedroom (R61=63),

t

Accused elocted to remsin silenmt (R64).

© Se Rape is the unlawful carnal knowledge of a woman by foroe
g a.nd without her consent (MCM 1928, perel4Sb, pel65)s

That by force. of arms eccused intimidated the civilians
. in the bedroom including Elizabeth Orterer whom he himself admits
© asking to sleep with, is convineingly shown, That he also head
carnal knowledgs of her having by use of that same force fiightensd .
her into submission, also substantially appearse From 3130 or .

4100 o'clook until gbout 7100 in the morning she remained in his
power, painfully and seriously injured by him and begging ocon=
tinuously- for helps His only defense was that he was intoxicated, -
worried about his missing brother, and an attempted showing that
he wes not armed while in the bedrooms Under the facts as shom,
the court could have reached no other findings than that of guiltye :

_ . » " : ‘ :
6e The charge sheet shows that accused is 24 years eight months

. of agee Without prior service, he was inducted at Fartford, Con-

. necticut, 22 December 1942. : o

" 7. The court was logally constltu'ted and had jurisdiction ef -
the person and offenses No errors injuricusly affecting the sub=-

stantial rights of accused were committed during the triale The s,

Board of Review is of the opinion that the record of trial is legally .
sufficient to support the findings .of guilty and the sentence,

8e The penalty for rape is death or life 1n~prisomnen’b a8 the
" court-martial may direct (AW 92)e Confinement in a penitentiary
1s authorized upon conviction of rape by Article of War 42 and

X
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sections 278 and 330, Federal Criminal Code (18 USCA 457,567)e
Designation of the United States Penitentiary, lswis'bm'g, Penne
gylvania, as the plase of confinsment, is propsr (Cn'.229, Yo,
8 June 1944, 3300.&1, ters.lb(4), v:)).

Judge Advoea.te
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War Department, ‘Bfanch\Offzzesof Th?gggdge Advocate General with the

Europeen Theaters 'T0: Commanding General,
4th Infantry Divzsion, AFO 4, U, S, Armys , -

1, In the case of Private EDWARD A, MATNVILIE (31275787),
Company A, GJ,Oth Tank Destroyer Battelion, ettention is invited to
the i‘oregoing holding by the Board of Review ‘that the record of
trial is legelly sufficient to support the firdings of guilty ang
the sentence, which holding ia hereby approved, Under the pro=
visions of Article of War 503, you now have’ a.uthority to order
execution -of the sentence. S S . R _

[ I o - -

2. Then copies of the published order are i'orwarded to this °

office, they should be. accompanied by the foregoing holding, this

 indorsement, and the record of trialwhich is delivered herewith, - -
The file number of the record in.this-office is CM ETO 13461, For
convenience of reference, please place that ‘number in bran\m'{:s at .
the end of the order: (cm ETO 13461).

o / /
s Eo Co MCNEIL, . :
Brigadier Ceneral, Uniteg ‘States A.my,
Assistant Judge Advoce.’ce Genorale

s

'IIanx_z~ ' .. R ; R
Record of Trial o - ' '

-( Sentence ordered executed by Theater Comander in abunce of»
‘pAviewing authority ccno 322, ET0, 11 Aug 191.5).

S
-t -
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Branch Office of The Judge Advooate General

with the
European. Theater of Operationa .
AP0 887 :
BOARD OF REVIEW NO. 3 . 13JUL1S

CM ETO 13463

UNITED STATES 4TH INFANTRY DIVISION

Trial by GCM, convened at \'linasheim,
Germeny, 1 June 1945, Bentencet
Dishonorable discharge, total
forfeitures and confinement at

hard lsbor for life. Eastern
‘Branch, United States Disoiplinary
Barracks, Greenhaven, New York,

Ve

Private RICHARD E. WEEES
(36683891), Company E,
12th Infantry:

Qs s s

. HOIDING by BOARD OF REVIEW NO. 3
| SIEEFER, SHERMAN and DEWEY, Judge Advooates

*

'

- le The recorad of tria.l in the case of the soldier ‘named n.bove
"~ has been exmined by the  Board of Reviow.

. 24 Aoccused was tried upon the follcvd:og Chargo md apeoi-r -
ficu:bions: .

"CHARGE: Violltion’of tha 58th Article of m.r.

Spocifieation 13 In that Private Richard E. ,
Weeks, Company H, 12th Infantry, then -
Private First Class Richard E. Weeks,

- Compeny H, 12th Infentry, did, at "
L*Eptinette, France, on or about 29 July, .

1944, desert the service of the United
States by absenting himself without -
‘Proper leave from his orgenization, with
intent to avold hazardous duty, to wita

13467

el



" (39W)

Engeging the Germsn foroces in the .
vicinity of L'Eptinette, France, and’

. did remain sbsent in desertion until
he was approhended at St. Jean de Day,
France, on or about 30 October, 1944, -

Specification 2: In that * * ¥ 3i3, at Hurtgen,
Germany on or about 21 November, 1944,
desert the service of the United States
by absenting himself without proper leave
from his orgenlzation, with intent to
avoid hazardous duty, to wit: engaging
the Germen forces in the viocinity of
Hurtgsn, Germany, and 4id remain absent
in desertion until he was apprehended
at Seraing, leige, Belgium, on or about
22 January, 1945,

Spqoification St In that * * * then attached
) unassigned to 177th Replacement Company,

AFO 312, US Army did, at Doncourt, France
on or sbout 31 January, 1945, desert the
service of the United States by absenting
himself from his organization, and did
remain absent in desertion until-he was
apprehended at Seraing, Liegs, Belgium, !
on or about 28 February 1945,

He pleaded not guilty eand, three-fourths of the members of the cowrt
present at the time the vote was taken concurring, he was found guilty
of Specification 2, exoepb the words, "was apprehended”, substituting
therefore the word, surrendored", of the excepted words, not guilty,
‘of the substituted word, guilty; and guilty of Specifications 1 and -
3, and of the Chargse No evidence of previous convictions was intro- -
~ducede All of the members of the court present at’the tims the wvote

- was taken conourring, he was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to becoms dus,
and to be confined at hard labor, at such place as the revidwing
authority may direct, for the remainder of his natural 1ife, ' The
roviewing authority approved only so much of the findings of Speci-
fication I as involves findings that accused 414, at & place not showm,
on 31 January 1945, desert the service of the United States by ab~-
senting himself from his orga.nization, and 4i3 remain absent in
desertion until he was apprehended at Seraing, Liege, Belgium, on or
about 28 February 1945, approved the sentence, designatei the Eastern
Branch, United States Disciplinery Barracks, Greenhaven, New York, as

-z-
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the plo.oe of confinomnt, and forwarded the record of tria.l for
~ action pursusnt to Artiocle of Wu' 50% ,

Se The following evidcnce was undiaputed: .

se Specification 1 of the Chsrgzes’ On 29 July 1944 aoouaed.
v?nc was an ammunition bearer, went abssnt without léave from his
organization while it was before the snemy and recelving ertillery .
and small arms fire (R4-6; Pros,Ex.A)s He was spprehended at St. Jean
de Day, France, on or sbout 30 October 1944 (R5) and returned to his
company under guard on 19 Novembers Regarding his initid abgence
st that tims, he said "I wanted to live" (r8), .

'b. Speciftoation 2 of the Charger On 21 November while his
oompany was before the ensmy end receiving enemy artillery shells,
he went absent without lsave again, breaking errest (R7,93 Pros.Ex.A)
and so. remained until he surrendered to militery control at Seraing,
Lioge, Belgium, on or about 22 January 1945 (R10)e"

0e Specification 3 of 'che Churg_: Cn 31 Jo.nuu'y 1945, ho ‘
went absent without leave from his organization from a place not shom -
"snd on or about 28 February 1945 was apprehended at Seraing, Liege.
Belgium (mo-n; Pros.ExeBs ProscEx«C)e" ~

4. After his rights were e::pla.ined. socused’ elected to rema.in
silent: (R11).

f 6¢ Under Speoifioations 1l and 2 of the Charge, the court's findings
of guilty, es approvéd, ars fully supported by the evidence.(CM ETQ
11402, Diedrickson; CM ETO 9796, Emerson and cases therein cited) as
is also its finding of guilty under Specification 3 ~of the Chu'go
(cM ETO 1629, O 'Don.nell° CM ETO 6093, Ingersoll).

. 6e Tho charge sheet shows that acoused is 19 years of age a.nd
that he was inducted 2 August 1943 at Champuign, Illinois. He hed
no ‘prior. service. . . '

S l'ha comrt was legs.lly eonstitutod and had jurisdiction of
the person end: 6ffense, No errors injuriously affecting the sub-
stantial rights of sccused were committed during the triales The
Board of Review i1s of the oplnion that the record of trial is legally

sufficient to support the findings of guilty, a8 spproved, a.nd the

sentence. -
\

. ¥ Be The penalty for desertion in time of war 18" eath or. such
other punishment as a court-martial may direct (AW 58), The
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: deai.gnation of the Eastern Bro.nch. Uni'bed Sta.tu Disciplino.ry

Barracks, Greenhaven, New York, as the place of confinement, is

proper (AW 423 Cir.210, WD, 14 Sept. 1943. m.vx, as manded)o
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Branch Ofﬁ.ee of The Judge Advocate Gemral
A with the .
" European Theater

BOARD OF REVIEW mo. 2. ..2.2 SEP 1945
oM Em 13475 _ ,
U.NITED'.__SITAT.ES . ) . \TH ARMORED DIVISION
| '\4; L . Trisl by GCY, convened at Meerans,
, ") ' Germany, 21 April 1945, Sentence:.:
“Private SILVIO F. PODESTA - ) Dishonorable discharge, total fore

(12036548), Company B, . _ ‘ feitures and confinement at hard

53rd Armored In.ta.ntry : "J - labor for life, United States
'. Battalion . o NERRED N Penitentia.ry, Lewisburg, Pennsylvania.

\

R HOLDING 'by BOA.RD OF BEVIE HO. 2
AN BENSCHOTEN, HEPBURN and MILLER, J'ctdge Advocates

N pavd

1. The record of trial 1n the case of the soldier named gbove has
been examined by the Board of Review, and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of tha Bra.nch :
Office of The Judge Ldvocate General with the xuropea.n ‘I'heater. - .

2 Lccused was tried upon the. .f.o]lowing Charge and Spec:!.fication.
© - CHARGE: Viclation of the 56th mme of War,

Speciﬁcaticn- In that Private Silvio Fo Pbdesta
- ' Company ¥B", 53rd Armored Infantry 3attalion, ,
- . did, at Bieping France, on or about 18 December
19%, desert the service of the United States
by absenting himself without proper leave fram.
his organization, with intent to avoid hazardous
- duty and to shirk important service, to wit,
‘action against the enemy, and did remain a.bsent
in desertion until he was returned to his organi- '
zation at Rubenoch, Germany on or -sbout 10 l(arch 19&5.

He pleaded not guilty and all mezbers of the court present when the vote
was taken concurring was found guilty of the charge and epecification.
-Evidence was introduced of one previocus conviction by a summary court—- -
martial for absence without leave of one day in violatlon of Article of

.
7
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War 61, All members of the court present when the vote w2s taken con-
curring, he was sentenced to be shot to death with musketry., The review=-
ing authority, the Commanding’ General, 4th Armored Division, approved ‘the
sentence and forwarded the record of tria.l for action under Article of
War 48, recommending that, if the sentence be confirmed, it be commuted

to dishonorable discharge total forfeitures and conﬁnement at hard -
labor for life. The confirming authority, the Commanding General, European
Theater of Operations, confirmed the sentence, but owing to special cir-
cumstances in this case and the recommendation of the reviewing autherity,
commted it to dishonorable discharge from the service, forfeiture of all
pay and allowances due or to become due, and confinement at hard labor

for the term of the accused!s matural 1ife, desigmted the United States
Penitentiary, Lewisburg, Pennsylvania as the place of confirement and
withheld the order directing the execution of the sentence pursuant to
Article of War 503,

3¢ Evidence for the Prosecution' An extract copy of the morning

report of the accused!'s organization, Company *B® of the 53rd Armored
Infantry Battalion, was introduced in evidence without objection which
showed that the accused was abgent without leave from that arganization
at Bisping, France from 18 December 1944 (R4,Pros.Ex,A) until 10 March

. 1945 (RL;Pros.Ex,B), Upon his return the orga.nization accused was ques-
tioned by the Adjutant at Rubenoch, Gemany, and he voluntarily gave
as his reason for having been abgent without leave that he was transferred
from the 22nd Field Artillery, where he liked it, to the infantry and that
he -would not soldier in the Infantry. The Adjutant further testified to
his conversation with accused: :

“He was at the Service Battery of the Fleld
Artillery and he liked it and he would not
soldier in the Infantry and that he went
AWOL, He never reported to the company,

He came up with the trains vehicle and
stopped there at the Service Company. He

got off the vehicle and was shown where to
report and when the vehicle left he departed,
He went to Nancy, France, ¥ % % He was picked
up by the M.,P.ts, He was again told to report
to % % % our Service Company. He got off the
vehicle and left again % # ## (R5),

He mt back to Nancy, where he stayed until 18 February and then uent to
Paris and there was apprehended and returned to the 53rd Armored Battalion
- on or about 10 March 1945+ He said he would not soldier in the ini‘a.ntry

(B5).

During his absence from 18 December 1944 until 10 March l9h5,
the organization was conmitted to combat except far two or three two-day

breaks (R5).

Le The rights of the accused as a witress having been fully explaigez.,, N

to him he elected to remain silent.

\J‘Asss.—.. g
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5. The accused has been found guilty of desertion in violation
of Article of War 58, with the specific intent to "avoid hazardous duty
and to shirk important service, to wit, action against the enemy”, and
so it was incumbent upon the prosecution to prove that intent. Proof
only of an intent to remain away indefinitely although sufficient to
suppo:; z. convigtion of ordinary desertion, is not sufficient to support
a conviction under this charge and specification (CM ETO 8, Perry et al;
CX ETO 7532, Ramirez), ¢ ¥ ( >95%, o

\ In order to properly establish guilt of desertion to avoid
‘“hazardous duty it is necessary to prove,the following elements: (1) That
the accused was absent without leave;/ Eﬁ t the accused or his organization
was under orders or anticipated orders involving hazardous duty; (3) that
the accused was notified, or otherwise informed, or had reason to believe,
that his organization was about to engage in a hazardous duty; and (4)
that at the time he absented himself, he entertained the specific intent -
to avoid such hazardous duty or shirk such important service (CM ETO 1921, °
King; CM ETO 5958, Perry et al)e The evidence showed, and the accused ad-
mitted, that he absented himself without leave at and during the time
alleged in the specification. The organization to which the accused was
‘transferred was committed to combat at the time the accused absented him-
self and continued indefinitely in that status thereafter during his 82
days of unexplained absence. The only debatable element of offense is
that of notice to or knowledge on the part of the accused that Co B% of
the 53rd Armored Infantry Battalion was at the time he departed engaged
in the hazardous duty of combat with the enemy. By his own admission he
left the Service Company of a field artillery regiment and by vehicle
train reached the Service Company of the 53rd Armored Infantry Battalion,
This occurred on 18 December 1944 when it was universally known that the
German farces had broken through the Alljed line and the opposing forces
were locked in the battle known as the M"Battle of the Bulge®", The in-
fantry being in front was in need of reinforcements, The accused in his
travels from the rear of an artillery organization to the rear of an in-
fantry battalion must have, observed the situation and must have been
travelling toward the front. From the circumstances shown by the evidence
including the time and the places mentioned the court was justified in
inferring knowledge on the part of the accused and the intent to avoid
that hazardous duty by his conduct of departing upon observing the locality
and situation of the Service Company of the Infantry Battalion, Knowledge
may be.inferred from circumstances (CM ETO 6934, Carlson; CM ETO 7688,
Buchanan dicial notice may be taken of von Rundstedi's winter offen- .
' that it started 16 December 1944 (CM ETO 6934, Carlson; CM ETO

Grombetti; CM ETO 7413, Gogol)e

: 6. Thé éha.rge sheet shows that accused is 28 years of age. He en-
listed 13 December 1941 at New York, N.Y,

; Te The court was 1ega5.]y constituted and had jurisdiction over the
accused and of the of fense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review

(@]
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1s of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence,

" 8¢ + The penalty for desertion in time ot’ war is death or such
other punishment as a court-martial may direct (AW 58). Confinement
in a penitentiary is authorized by Article of War 42, The designation .
of the United States Penitentiary, I.e'isburg, Pennsylvania, as the
place of confinement is proper (Cir.229,?m, June 1944, sec.II, pars.

1b(1*) s 3.) -

(TEMPORARY nun) Judge Advocat,

Ju:lge Advocato
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War Department, Branch Office of The Judge Advocate General with the
European Theater 29 SEP 1945 TO: Commanding
General, United States Forces, Europea.n Theater (Ma.in), APO 757,

U, S. AI‘W.

A In the case of Private SILVIO F. PODESTA (1203651+8),
Company ‘B, 53rd Armored Infantry Battalion, attention is invited to
the foregoing holding by the Board of Review that the record of trial
is legally sufficient to support the findings of guilty and the sentence
as commuted, which holding is hereby approved. Under the provisions
of Article of War 50%, you now. have authority to order execution of the
sentence, )

2, Vhen coples of the pubM der are forwarded to thls office,”
they should be a.ccompanied by. the forega g holding and this indorsement,
The file number o -tecord in this office is CM ETO 13475, For con-
venience of refe , please place that - er In brackets at the end
of the order: (CM 0 13475) e . cnifoee™)

z. C. McNEIL, '
Brigadier eneral, United States Army,
Asgistant Judge Advocate General,

( Sentence as commted ordered executed. GCMD 467, USFET, 7 Oct 1945).
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© (Lo3) |
. 'Branch Office of The Judge Advocate Genera.lv
with the
C o European Theater
. AP0 887
BOARD OF REVIEW NOo 3 - | .1,4AUG\945
CU ETO 13476 |
UNITED STATES . ) 10TH ARMORED DIVISION
o ) o ,
Ve ) Irial by GCM, convened at

' . ) Ohringen, Germany, 1 May 1945,
Private First Class EUNAH ) Sentence: Dishonorable discharge,
GIVENS (38323004), Headquarters = ) _total forfeltures and confinement
Battery, 423rd Armored rield ) at hard labor for life, United
Artillery Battelion ) - States Penitentiary, lewisburg,

)

Peonsylvaniee

s
-t :\ u"
1L 4

HOIDING by BOARD OF REVIEW 0. 3 - T
. SLEEFER, SHERMAN and DEWEY, Judge Advosates ’

[

1o The record of trial in the case of the soldier named aborve ia.a
been examired by the Board of Review ani the Board submits this, its :
holding, to the Assistant Judge Advocate General in charge of the Branch
Offioce of The Judge«Advocate Generel with the European Theater. :

2+ Accused was tried upon the following charges and spescificationss:
CEARGE It Violation of the 924 Article of War,

Specifiostion: In that Pfo Eunsh Givens, Headquarters
. Babtery, 4233 Armored Fisld Artillery Battalion,
did, at Ettenhausen, Germany, on or sbout 11 April
1945, forcibly and feloniously, against her will,
have carnal knowledge of Fran Anna Riegere

CHARGE II: Violation of the 933 Articls of War.
(Finding of not guilty)e

A

Specification: (Finding of not guilty)e ‘ _

N N
DONFINENTAL


http:rol'f''''.Nl
http:CR.AR.GE
http:AdToca.te

CONFIDENTIAL

(o) ‘
Jeaded not gullty end, all of the msmbers of the court preseut

I:; f}n?iignnm%?m éaknn concurring, yas found gullty of

Charge I and ite Specification and not guilty of Charge II and its
Spesificatione No evidence of previous convictions was introducede
All of the members of the court present at the time the vote was

- 4gken oonourring, he was sentenced to be shot to desth by misketrye

The reviewing authcarity, the Commanding Genefal, 10th Armored Divisiom,
spproved the sentence but recommnded that it be commuted to dishonore
eble discharge, forfeiture of all pey and allowances due or to tecome
dus, and confinemsnt at hard labor for the term of his natural 1life.
The confirming suthority, the Commanding General, Buropsan Theater

‘of Operations, confirmed the sentence, but commited it to dishonorable
discharge from the service, forfeitwre of all pay and allowgnoes due -
or to beoome due, and confinement at hard labor for the term of his
natursl life, designated the U, S. Pemitentiary, Lewisgburg, Pemn-

. sylvenia, as the place of sonfinement, and withheld the order directing
exscution of the sentence pursusnt to Artiocle of Wer 50%e

3¢ Tho evidence for the prosecution shows that at sbout 1800
hours on 11 April 1945, accused entered a farmhouse owned by prose=
.outrix's brother nesr Bitenhsusen, Germany, Present in ths house
" were. prosecutri¥ and six of her relatives (8,17,19)s Accused was
armed with a rifle and was "a bit drunk® but not "strongly drunk®
- (R15,16)s He first entered a downstairs room, pointed his gun at Emma
Gromer, sged 35, and looked at the peopls present "in a bad way as if
he wanted to scars or shoot us"s He "hit with his gun against the
finishings in the kitchen" and also "all over" in the living-room up=
stairs, where he went with Emma Groner upon heering a noise from that
- direction (R15-16,19). ) :

7

. Preu Anna Rieger, the prosecutrix, who was 64 years of age,
after heering 'that a "strange soldier® was upstairs, went into the
living room with har mesdlework, sat down on the sofa and continued
hor sewinge After sbout five minutes accused sat "tailor fashion®
with his lags crossed on the sofa by the side of prosscutrix, EHe.
forced Paul Risger, her S0=-year=-old son, and George Gromer, en old
man, to sit in fromt of him with their cheirs baock to back, and wanted
"~ the other persons present to sit around hime He "played with" his

rifle, pressing the trigger and aocting as though he wanted to shoot
ite He also kept polnting the rifle at the persons in the room, who
wers very firghtened and who "always sald, ‘Kamerad, don't shoot, we
don't shoot eithert™ (R6,12,15-16,19,23,25-26), Prosecutrix did not
leave the sofa because "we always heard the Amsricans are good people
and I wasn't scared” (R12)s, Aocused looked both tired and drunk and
. his eyes had a glazed or staring eppearancs (R11,16,20,25,28,23-24).
He 414 not appear ebmormal, but a "helf wild impression-he did make" (R21).
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Finally, he ejected from three to five rounds of smmumition from his
gun and the people in the room felt relisved because they did not be=-
lisve hs imtended to shoot anybodye. However, he kept pointing the gun
towards George Gromer and Paul Rleger, who kept telling him not to
shoot snd kept pushing the gun aside with his hande Then accused fired:
a shot which went into a flower stand across the roome Everyone in the
room except prosecutrix becams frightened and ran from the room and out
of the house (R6,15-20,23=27). Prosécutrix "wasn't as scared as they
wore and I didn't even know why they were jumping out™ (R9)e She also
testified, however, that she did not leave the house because if she

"had gone out he probebly would have shot me" (R10)s Accused went outside

and looked for the others who had lefte Then he returned and asked where

they went, but prosecutrix did not know (R6)e As to the subsequent
happenings, she testifled: .

"He always wanted to shoot towards the ceiling and I
" stayed close to him all the times I put my arms .
around him and begged him and told him I was en old
mother because he always put the gun in fromt of me. -
I begged him and sald he also has a mother and that
he should have pity on mee Then he tore open the
door to the next room and shot into it, Then he shot
" through the 6losets * * * Then he shot over there to the
window at the white dress hanging theres He shot
"through thate Then he went oubtside and shot down- :
stairses Then he went down the stepse He opened the ’
cellar door ard shot down the cellar steps and then
he cams back upstairse Then he came near to mees He
.wanted sexual intercoursee I put my arm around him
in fear of death end sat myself on the sofae I called
on my God that he should let ms goe * * * Ho laid me
on the sofas He took my pants off end leid himself -
"on top of mees I always begged him that he should leave
. ) me alonee ¥ ¥ * He tried and he tried but he did not
. get vhat he wanted as he wanted it" (R6-7).

Accused's private parts entered her private organ "a little", She re-
peatedly ssked him to stop beceuse she had severe backaches and because
she was old and might get sick from it¢ Then he got up and went outside
and shot upstairs, into the barn a couple of times, end into the stable
whers he killed a doge ©Shse remeined in the house because she "3id not
lmow. where to go" (R7,15)s Then, she testified:

"he came back upstairs and then he led me again in the
back bed room and showed me the bede He said, 'Lie
.on the bed', and I sgain put my arms around him end
told him he chould let me goe He led me out to the
outside bedroome He forced me onto the bed and put.
‘my legs on the bed. end laid on top of me end I ha 1
begged him so much to let me go" (R7). oo
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As to whether accused o,chieved ponetra.tion this time, she testified:

"He did not get too fa.r. A little W% but not comple-belyo
.He only dirtied my shirt and I washed myself im=- .
~medlately after he wort " (Rs).

She pushed accused with her hands and struggled with him, but di.d not
strike him because she "would have been dead in the next moment® (314).
He did not trea.t her roughly "at 211" (R14),

4, Lfter hia rights a8 a witness were explained %o him, acoused

elected %o testify (R35-37)¢ He is a full-blooded "Crete" Indian from
Oklahoma, end ccmpleted the seventd grade in schoole He drove a 3/4~bon
truck for his outfit in the army end had driven all night the night ;
before entering the German tom on 1l Aprile He had breakfast but no
noon meale Between(0900 hours and noon he consumed ebout two quarts
of wine and schnappese He recalled being in his squad room at ebout
1400 hours, but di3 not remember leaving the squad room or anything
else that happened theat day prior to 2300 hours that night, at which- -
" time he woke up in a tank and a guard told him to stey there. He had
no recollection of talking to any German peopls or shooting a gun on
11 April. He never saw the prosecutrix before ths day of triel, He
591:3 drunk often and sometimes steys drunk for two days (R38=44)..

T e For the defense, it was stipulated that First lieutenant
Robert Spooner, if present, would testify that at approximately 2000 .
hours on 11 April, during an 1nterrogation of witnesses in the ocase, .
in his opinion "accused was so under the influence of alecchol he could
not in anywey protect his own interest". It was further stipulated

“that Captain Eugene M, Ven losn, if present, would testify that during
an immediate iuvestigation made by him of the charges against accused
on the night of 11 April, "accused was physically incapable of undere
stending any matters which he might hear from witnesses end could ncrb

-intelligently esk questions of them" (R34). -

_ 5¢ The testimony of prosscutrix shows that scousegd had carnal
Inowledge of her without her oconsent gt the time and place aslleged in
the Specification of Charge I. Although she testifieqd that the pene=
tration was only "a little™, and it is doubtfyl if the act of irnter=~
cour_ae was fully oconsummated, "any penetration, however slight, of a
woman's genitals is sufficient carnal knowledge, whether emission occurs
or not™ (MCM, 1928, pare.l46b, Pel65)s The evidence fails to show the
employment. of any grest amount of foroe by accused or a great amount
of physical resistance to his advances on the part of the prosecutrixe
However, her testimorw fairly shows that she fe.iled to resist to any
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grea.tor extent because sha was in fesr of her life, -Aocuzed's actions
in pointing his gun at her end the other persons present and in re-
peatedly firing his gun at rendom sbout the house weré certainly resson~
ably oalculated to inspire e maximum emount of fear or apprehension

in a 64~ysar-old women whom hs, a member of a conquering force, had
never seen before, Her testimony is corroborated in part by other

- witnesses and is not refuted by accusede The evidence is sufficient

i}

to . Bupport the findings of guilty of the Specification of Charge I and:
Charge I (CM ETO 3740, Sanders et alj CM ETO 5870, Schexmyder; CM ETO -
10841, Utssy)e The evijence for both accused and prosecution suggests
a strong probebility that accused was drunk at the time of the commissl on
of the offenses Nevertheless, the degree of his Intoxicatlon was a
duestion for the ocourt, and voluntary drunkenness elome does not oon=
stitute an excuse for the orime of rape or destroy acoused's responsi=.
'bility therefor (CM ETO 9611, Prairischief; CM ETO 3853, Watson et al)e

4

‘Be' It appears from the reporb of the invostigatixg officer and
from stipulations in the record of trial that accused was so imtoxi-

" cated at the time of the investigation of the charges, on the sans day A

the offense was committed, that he was incapable of understanding or .
interrogating the witnessese Howover, it appears thet at the direction -
of the oommanding officer, an officer represented accused's interests

at the investigation, and that subsequently, on 17 April, accused ststed
to a second investigating officer that he did not desire to oross-exemine
the witnesses and desired no further imvestigation of the ceses There
was thus a substantial compliance with Article of War: 70, and acoused's
substantial rights were not injuriously affected within the meaning ‘of .

_ Artiocle of War 37 (CM 251370, Blanton, 33 BJRe 221" (1944)).. Morecver,

it is well settled that the pravisiona of Artlole of War 70 are not .
Jurisdiotional and are "intenied primerily for the benefit of the ep=

. poizrbing and referring auanority" (cm ETO 6684, Murten @; CM ETO 1531. |

Popper ). .
’ 7¢ The charge sheet shows thet acoused is 26 yeers and aevbn

. months of age and was induoted 19 November 1942 at Tulsa, ‘Oklshomae

Yo pricr service is showne

8¢ The cowrt was legally constitubted and had ;juriadiction of tho

7 person and offense, No errors injuriously affecting the substantial

rights of accused were committed during the triale The Bosard of Review
is of the opinion that the record of triel 1s legally sufficient to
support the finditgs of guilty and the sentence as commuted.

. 9« The penalty for repe is death or life impriscmnent as the
court-martiel may direct (47 92)e Confinemernt in a penitentiary is "
suthorized upon conviction of the orime of rapse by Article of War 421@ 4"’6

- and sectiogs 276 and 330, Federal Criminal Code (18 USCA 454,567).
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The desigmation of the United States Penitertiary, Lewisburg, Penn-
sylvanls, as the place of oonfinoment, is proper (Cit.229. lD, 8 June
1944, aao.II. pus.lb(t). 3b)e .

Judge Adwooste
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War Department, Branch Office of The Judge Advocate General with the
European Theater. 4 AUG 1945 TO: Commanding General,
United States Forces, European Theater, AFO 887, U, 8. Army,.

: /

1, In the case of Private First Class EUNAH GIVENS ($8323004),
Headquarters Battery, 423rd Armored Field Artillery Battalion, attention
is invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficienmt to support the findings of guilty
and the sentence as commuted, which holding is hereby spprovede Under

4the provisions of Article of War 50%, you now have authority to order
execution of -the sentence.

2¢ When copies -of the published order are fofwarded to this
office, they should be acocompanied by the foregoing holding amd this
indorsements The file number of the record in this office is CM ETO
13476s For convenience of reference, plesse place that number in -
7, brackets at the end of the erdér’(Cll ETO 13476). ,

- 2 '& 2

E. C. McNEIL,
er General, United States Army,
Assistant Judge Advocate “enerale

( Sentence ordered exscuted, GCMD 361, USFET, 29 Aug 1945).

REGRADED .
BY AUTHORITY OF .7 el
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