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Branch Office of The Judge Advocate General
with the
European Theater

APO 887 REGRADED. . cro/c c 45 JF L ED

BOARD OF REVIEW NO. 1 g SEP SBARORIV OF .77 26
CM ETO 12007 BY K<&eimaco c. mriccen | coc

: JASC | EXEC, N 26 FLss
UNITED STATES 90TH INFANTRY DIVISION P o
Trial by GCM, convened at Dalk-
ing, Germany, 28 April 1945.
Sentence: Dishonorable discharge
(suspended), total forfeitures and
confinement at hard labor for 30
years. Loire Disciphnary Train-
ing Center, Le Mans, France.

Ve

Private First Class CHARIES
W. PIERCE (18080312), Compahy
F ’ 35%h Infantry :

HOLDING by BOARD OF REVIEW NO. 1
BURROW, STEVENS and CARROLL, Judge Advocates

l. The recard of trial in the case of the soldier named
above has been examined in the Branch Uffice of The Judge Advocate
General with the European Theater and there found legally insuffi-
cient to support the findings in part. The record of trial has
now been examined by the Board of Review and the Board submits
this, its holding, to the Assistant Judge Advocate General in
charge of said Branch Office.

2. Accused was tried upon the following charges and speci-
fications:

CHARGE I: Violation of the 58th Article of VWar,

Specification: In that Private First Class
Charles W, Pierce, Company F, 359th Infantry,
did, in the vicinity of Itzbach, Germany,
on or about 9 December 1944, desert the
service of the United States by absenting
himself without proper leave from his or-
ganization, with intent to avoid hazardous
duty, to wit: engagement with the enemy,
and did remain absent in desertion umtil
he returred to military control on or about

1% January 1945.

CONFIQENTIAL
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CHARGE II: Violation of the 69th Article of War,

Specif:.cation. In that * % * having been duly '
placed in confinement in the Regimental '
Guard Platoon, on or about 14 January 1945,
did at Wallwerath, Germany, on or about 5
February 1945, escape from said confinerent
before he was set at liberty by proper‘t_.x
authority. )

He pleaded not guilty and, two-thirds of the menmbers of the
cowrt present at the time the wte was taken concurring, was
found guilty of both charges and specifications. No evidence
- of previous convictions was introduced. Three-fourths of the
menbers of the court present at the time the vote was taken
concwrring, he was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due and to be-
. come due, and to be confined at hard labor, at such place as
the reviewing authority may direct, for 60 years. The re- o
viewing authority approved the sentence but reduced the period
of confinement to 30 years and ordered the sentence as thus
modified executed but suspended the exscution of that portion
thereof adjudging dishonorable discharge until the soldier's
release from confinement, and designated Loire Disciplinary .
Training Center, Le Mans, France, as the plaée of confinement.
The proceedings were published in Genersl Court-Martial Orders
. No. 32, Headquarters 90th Infantry Division, APO 90, U. S. Army,
. 12 May 1945. -

3+ On 9 December 1944, the mission of accused's company
was the "tactical operation" of crossing the Saar River in the
vicinity of Di_llengen, Germany at 0330 hours. The company com-
rander isswed boat numbers, boat orders, and the order of march
from the "assembly area" to the river line (R7). Accused was.
present at an "orientation" conducted by his platoon sergeant
where he was told the "gituation™ and the nature and type of
the "operation" ordered (R12-13). He was present with the com-
pany Just before it moved out from the "assembly area®in Siers-
dorf, Germany(which authentic maps show.to be about two miles
from the . Saar River and about three miles from Dillengen). He
was not present when a check of personnel was. made 500 yards
short of the river line and could not be found despite search
/(R7,12,13) There was some "confusion” in the cpossing, and
. some of the men in the company were mihgled with those of other
. units (R8). That the absence of the accused was without leave
and continued until 14 Januvary 1945, was proven by competent
morning reports (R8,9; Pros.Exs.A,B). A statement by the ac-
cused at the time of return to the company that he "took off"
. because he "couldn't stand it any longer" was excluded by the .
- court on defense objection (R9-10). Accused was placed in con-
finement pending trial, and on 4 February escaped by breald.ng
through a barricaded window (R14-15).
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L. Accused stated that his rights as a witnesé were
explained to him by the defense counsel and that he elected
'%o r7nain silent. .No evidence was ihtroduced in his behalf

R15).

5. The question in this case is whether substantial °
evidence sustains the court's finding that accused had the
requisite intént to awid hazardous duty at the time the *
clearly proven unauthorized absence began. The apparent
difficulty arises from the fact that the evidence does not'
disclose gpecifically the location of enemy troops. Refer-
ence to official maps (sheet Ul, Neunkirchen, 1 100 ,000, Map
. Series GSGS No. 4416 (l%h))shcwa that Dillergen, Germany,
is about two miles north of Sasrlautern, five miles from the
French border and about one mile east of the Saar River. The
Board of Review will take judicial notice of the following:
that the point so located was within the German West Wall or
Siegfried Iine, a belt of fortifications which extendsd from
Switzerland to the North Sea and which was not traversed by
our troops south of the Luxembourg border until the Spring of
1945 and that the battle of Saarlautern was in progress in the
first half of December 1944. These are gereral facts of his- .
tory, published in the press throughout the world.as they
occurred, and therefore common knowledge of which judicial
notice is proper (CM ETO 8358, Lape and Corderman; CM ETO 7413,
Gogol; ~CM ETO 6637, Pittala), . Thus the evidence, specific as
to place and time, when focused within the facts of common know-
ledge is that of an impending night river crossing amidst Sieg—
fried line defenses about two miles from the combat area at
Samarlautern.

-

The evidence is also that the crossing was a combat
action against the enenmy. Among military men certain professional
terms have a technical meaning, as exact and determinative as the
technical terms of other professions. The record of trial, wherein
court, counsel and witnesses were combat soldiers, is replete with -
such terms. For the convenience of the lay reader, some of these
from the record have been underlined in the statement of the evid-
ence in paragraph 3 above. Techpical Manual 20-205, Dicticnary of
United States Armmy Tems, 18 January 1944, contains tbe folloning
definitions: _

Operation: Military action; carrying out a military
mission (p.190).
Tactical operation: Combat operation (p.276).

Assenbly area: Area in which the elements of a

- command are assembled preparatory. .
to futher action (p.28).

" aqMEIDENTIAL
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In addition "orientation" may.be Judiclally defined as the pro-
cess of instructing personnel as to their environs and duties,
and "gituation" as the location and combat relation of our
troops and those of the enemy at a certain time, or as the
tactical or strategic picture at such time. -

With commonly known facts judidally noticed and
terms defined, the clear proof in this case is: Accused was
told the location of the ewemy troops, and that a combat mili-
tary action of crossing the Saar River to the east was ordered.’
He was present about two miles from the river at Siersdorf
where the company was asseabled preparatory to action, btut ab-
sent after the march then made to the river. The cressing of
this ssream in the Siegfried fortificatlions began at 0330 howrs
in a confused manner about two miles north of the active sector
in Saarlautern. Thus properly considered, the record of trial
shows beyond all reasonable doubt that bazardous duty, of which
he must have known, was imminent at the crossing or soon there-
. after, and the court was justified in inferring that he left
- his organization to escape the dangers he feared (CM ETO 9862,
Irwin; CM ETO 12619, Hatfied; CM ET0 8519, Briguglio; CM ETO
8172, St. Dennis; CM ETO 6637, Pittala). The following language
from the St, Dennis caze is applicable:

. : . |
"The prosecubion was not required to prove
that certain definite, specific hazards were
immediately in progpect and that accused was
cognizant of same. It sufficed if the evid-
ence showed that accused was a member of and
present with an organization which was en-
gaged in a military mission where the hazards
of death and bodily injury or of imprisonment
would be inwlved in the usual course of events
and that accused knew that these undisclosed
perils awaited him and it was these perils he
sought to avoid.

It would be a frustration of the purpose of
Articles of War 58 and 28 if under the circum-
stances here disclosed the prosecution was re-
quired to prove that particular and specific
hazards immediately awaited accused’s organi-
zation in the performance of its prescribed
mission and that accused had knowledge of the
same, The statute does not require such re-
stricted interpretation. Article of Var 28
denounces absence without leave 'to awoid
hazardous duty!. If the prosecution proves
that accused was engaged in the performance

of a duty where these hazards - althoughfhe
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time and place of their occurrence or °
existence were unknewn when an accused
left his organization - existed and that
by course of prior events or as a result
thereof he must have known of their future
existence the burden of proof is sustained
by the prosecution".

A There is likewise substa.ntlai evidence to support the
court's findings of guilty of escape from conflnement as alleged
in Charge II and its Specification.

6. The charge sheet shows that the accused is 25 years
three months of age and was inducted 12 Yarch 1942 to serve for
the duration of the war plus six months. He had ho prior service.

7. The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the
sentence.

8. The penalty for desertion in time of war is death or
such other punishment as a court-martial may direct (AW 58). The =
designation of the Loire Disciplinary Training Center, le Mans,
«France, as the place of confinement is proper (Ltr., Hq. Theater
Service Forces, Ewopean Theater, AG 252 GAP-AGO, 20 Aug.1945).

' / W r) —

/Aﬂ: . 77L . '%LV"V'%?" Judge Advocate
C%«w( £ A@%%Judge Advocate
A éza ‘/l 2: gz c2l?, Judge Advocate
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Branch Office of The Judge Advocate General

with the
_European Theater of Operations
APO 887
BOARD OF REVIEW NOs 1 5 JUN 1945

CM ETO Y2043 .

UNITED STATES 4TH INFANTRY DIVISION

Trial by GCM, convened at Bad
Mergentheim, Germay, 15 April 1945
Sentencey Dishonorable discharge,
total forfeitures and confinement
at hard labor for life, Eastern
Branch, United States Diseiplinary
Barracks, Greenhaven, New York,

Ve

Private BILL NOE
(35667151), Company
Ce 2204 Infantry

Wt Nt Nt N ot stV it Nt Nt

HOIDING by BOARD OF REVIEW NO, 1
RITER, BURROW and STEVENS, Judge Advocates

1l The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2¢ Accused was fried upon the following eharges end speci-
Lications;

CHARGE Iy TViolation of the 58th Article of War.

Specification 13 In that Private Bill Noe, Company
#ce,. 22hd Infantry, 4id, in the vieinity of
Villebaudon, France, on or about 1 August
1944, desert the service of the United States
and did remain absent in desertion until he
was returned to militery controX in the Seine
Base Section, France, on or about 1l January"
19456 ’

Specification 2¢ In that ¢ ¢ . did in the vicinity '
of Msdernach, Iuxembourg, on or about 0915, 28
Jenuary 19,5, desert the service of the United )
States and d4id remain absent in desertion until

CONFIDENTIAL
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he was apprehended in the vicinity of ‘the
City of Iuxembourg, Iunxembourg, on or about
1130 28 January 1945

CHARGE IIs Violation of the 69th Article of. Ware

Specifications In that # * * having been duly
placed in arrest at Klausburg, Iuxembourg,
on or about 26 Janusry 1945, did, in the
vicinity of Medernach, Iuxembourg, on or
about 28 January 1945, dreak his sald arrest
before he was set at liberty by proper
authoritye.

He pleaded not guilty and, all of the members of the court present
at the time the vote was taken eoncurring, was found guilty of bdoth
charges and all specificationse Evidence was introduced of one-
previous conviction by summary court for absence without leave for
two days in violation of the 61st Article of Ware Seven-eighths -
of the menbers of the court present at the time the vote was teken
concurring, he was sentenced to be dishonorably discharged the
service,, to forfeit all pay and allowances due or to become due,

-and to be confined at hard labor, at such place as the reviewing

authority may direct, for the remainder of his natural life, The
reviewing authority approved the sentence, designated the Eastern .
Branch, United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement, and forwarded the record of trial
pursuant to Article of War 50%, :

3« The present case is a companion of the case of Private

Solomon Friedman (CM ETO 12045), who was tried and convicted under

charges and specifications identical in all reapects with those :
involved in this cases The prosecution in the instant case proved
the guilt of accused Noe beyond all doubt (See authorities cited
in CM ETU 12045, Friedman),

h. The charge sheet shows that accused is 22 years 11 months
of age and was inducted 4 November 1942 at Fort Thomas, Kentuckys
to serve for the duration of the war plus six months. He had no
prior services. ‘ . . .

S5e¢ The court was legally constituted and had Jurisdietion of’
the person and offenses., No errors injuriously-affecting the sube
stantial rights of accused were committed during the triale The
Board of Review is of ths opinion that the recerd of trial is

legally sufficient to support the findings of g.xilty and the sentence,

6e The penalty for desertion in time of war is death or

‘-2 »
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such other punishment as a courtemartial may direct (AW 58)s The
designation of the Fastern Branch, United Stated Disciplinary
Barracks, Greenhaven, New York, as the place of confinement 1s
proper (AW 423 Cir.210, WD4 Vi Septs 1943, seceVI, as amended)e

Wind ... -

A// ?AMM Judge Advocate .
fzm ,;.QZ‘ / éz;e‘ Z, Judge Advoeate

12043
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Branch Office of The Judge Advocate General
with the .

- Buropean Theater of Operations.
APO 887

BOARD OF REVIEW NO, 1

CM ETO 12044 , S JUN 1045

UNITED STATES 4TH INFANTRY DIVISION

Ve Trial by GCM, convened at

Bad Mergentheim, Germany,

15 April 1945, Sentence:
Dishonorable discharge,

total forfeitures, and
confinement at hard labor for
life. Eastern Branch,

United States Disciplinary
Barracks, Greenhaven, New York,

Private CARLTON J. MAY, <R.
(35757212), Company A, 4th
Engineer Combat Battalion

-HOLDING by BOARD OF REVIEW NO, 1 -
" RITER, BURROW and STEVENS, Judge Advocates .

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

24 Accused was tried upon the following Charge and Speclfication:
CHARGE: Violation of the 58th Article of War,

Specification: In that Private Carlton J. May, Sra,
Company "A", Ath Engineer Combat Battalion, did
at Gagny, France, on or about 28 August 1944,
desert the service of the United States by ab- .
senting himself without proper leave from his
organization with intent to avoid hazardous
duty, to wit: combat engineer work, and did
remain absent in desertion until he was appre=-
hended at Lagny-sur-Marne, France, on or about
26 February 1945,

He pleaded not guilty and, all of the members of the court present at the
time the vote was taken concurring, was found guilty of the Charge and
Specification., No evidence of previous convictions was introduced, Three-
fourths of the members of the court present a2t the time the vote was taken

-1-
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concurring, he was sentenced to be dishonorably discharged the service,

to forfeit all pay and allowances due or to become due, and to be con-
fined at hard labor at such place as the reviewing authority may direct,
for the term of his natural life, The.reviewing authority, the Commanding
General, 4th Infantry Division, approve the sentence, designated the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New York,
ag the place of confinement, and forwarded the record of trial for action
pursuant to Article of War 50;».

. 3+ ae  This 18 a typical case of mischarging, Accused was absent
without leave from his organization from 28 August 1944 to 26 February
1945 - a total of 182 days. The evidence would have fully sustained a ',
charge of accused's gbsence without leave from his company with intent
permanently to quit the military service of the United States (CM ETO
6435, Noe; CM ETO 10713, Clark; CM ETO 10741, De Witt Smith), However,
the allegations of the Specification here involved charged absence without
leave with intent to avoid hazardous duty. Such allegations will not
support proof of general desertion, The proof must follow the theory of
the pleading. Although desertion may be properly charged without an
allegation of specific intent, nevertheless when a certain specific in-
tent is alleged it must be proved (CM ETO 5958, Perry and Allen, and
authorities therein cited),

be ' The primary question for consideration is whether the
evidence in the instant case showed that accused intended to avoid hazard-
ous duty at the time he sbsented himself from his organization without
leave (Ibid), The testimony of First Lieutenarit Robert N. ‘Blane, who
commanded accused!s platoon of Company A, 4th Engineer Combat Battalion,
showed that the platoon, prior to 25 Augus’t 194/, had been attached to
the 1lst Battalion of the 8th Infantry in support of its motorized march
through France after the Saint Lo "break through", The principal work of
the platoon involved clearing road of mines set by the enemy, the repair
of bridges androadd and general engineering worky In the performance of
its duties, part of the time it was dismoumted from its vehicles and
proceeded afoot, In the advance it met "pockets® of enenw resista.nce
and came under enemy fire (R6-8), . v .

e

" On 25 August the day Paris fell, the platoon received orders which
detached it from the 8th Infantry and directed that it report to the
company area in Gagne, France, The bivouac of the platoon on that date
was on the outskirts of Chelles, France, in the vicinity of Paris but
o considerable distance from the location of the company. A pocket of
enemy resistance. had been met near Chelles, and at the time here in-
volved one squad of the platoon was forward with the infantry removing

. “mines, When the platoon was ready to move from its bivouac to the:

company area, tle commander discovered that four of his enlisted men
(one of whom was accused) were missing, He returned to Chelles, found
them and brought them back to the platoon bivouac. Accused entered a

CONFINENTIAL | ~044
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building where the platoon was billeted, but asgain didappeared and
was not with the platoon when it returned to the company (R5,6) and
he was not with his organization for the ensulng 182 days., He was
?pprghended at Lagny-sur-Marne, France, on or about 26 February 1945
R10), )

The platoon, after joining the company, enjoyed a rest period of
about three or four days. There then followed the operation of crossing
‘the Oise river, but Company A moved as a single unit and the platoon
had no separately assigned duties (R6). Accused's platoon did not
participate in the river crossing operations. It was not under any
enemy fire which Lieutenant Blane could remember and was not in con-
tact with the eneny immediately after 28 August 1944. However, as it
proceeded in its normal operations, it eventually encountered "pockets®
of enemy resistance and did engage in its normal work of c¢earing the -
roads of mines (R7),

When Lieutenant Blane received orders to return his platoon to
the company area, he informed accused's squad leader concerning the
order and sent him to find his men (R6), With respect to the return to
the company, the officer testified:

"] never told my platoon that we were

'~ golng to have g rest, however, I did
tell them to return to the company
area, and that is considered more or
less of 8 rest, * ¥ ¥ I would say
that the general impression would be
that we were probably returning to
the company for three or four days -
for a rest" (underscoring supplied) (R6).

The commencement of accused's wnauthorized ebsence is alleged to have
been on or sbout 28 August 1944. It 1s obvious, however, that he left
his organization on 25 August 1944.. Such variance will not necessarily
be fatal if other material elements of the prosecution's case are
proved, It can hardly be suggested that the return to the company area
‘by the platoon involved hazardous duty - not in the face of the platoon
‘commander!s testimony "that /a return to the company/ is considered more
or less of a rest" - such as contemplated by the 28th Article of War,
Therefore, such particular movement must be put out of consideration

in determination of accusedts guilt,

The four elements of the offense charged against accused are:

#(a) that accused absented himself without leave
as alleged;

(b) that his unit wes under orders or anticipated
orders involving hazardous duty;

(¢) that notice of such orders and of imminent
hazardous duty was actually brought home to

him; and

CONFIDENTHLS - 12644
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(d) that at the time he absented himself he
entertained the specific intent to avoid
hazardous duty (CM ETO 5555, Slovik, and -
- authorities therein cited; CM ETO 5565,

Fendorak)" (CM ETO 5958, Perrx and Allen,
P¢6 .

The evidence showed that accused's platoon had been attached

to the 8th Infantry in pursuit of the enemy after the Saint Lo "break
through", Immediately prior to accused's departure hls platoon was
engaged in mine removal work and was in the spearhead of the pusuit
of the Germans, That such duty was hazardous will not be gainsaid,
Accused had been engsged in such work, It is therefore a fair and
just inference that accused was actually engaged in hazgrdous operations
when the order was received by the platoon to return to the company,
There 1s no substential evidence that he knew of the order to return to
the company and not a seintilla that such return meant that the.platoon's
hazardous duties were indefinitely suspended, Rather the evidence supports
the conclusion that all members of the platoon understood that any retwurn
to the compeny ares meant there would be a temporary rest period of three
or four days and then the platoon would resume its usuasl operations of

. perilous mine removal work in pursuit of the enemy. Such interludes

_ of rest between periods of hazardous duty are the common lot of combat
engineer battalions with infantry divisions., The inference is most

. impressive that accused kmew and understood clearly the consequences ine
volved in the return to the company and that continued hazardous duties
lay ahead,_ These were the perils and hazards he sought to avoid. The
situation thus presented is of the same nature as that of a typical
battleline desertlion case, The M"enemy" which accused faced were not
German soldiers in battle array but the dangerous mines planted by them
on the roads to prevent and -hinder the American advance, Accused had
actually engaged in this highly perilous work and knew the risks involved,
Re left his command without authority in the midst of a hard campaign at
an opportune time in order to avoid these certain future hazards, His
guilt was proved (CM ETO 5545, Fendorak, and authorities cited in'paragraph
5(d) of CM ETO 5958, Perry ahd Alen). See also CM ETO 5079, Bowers
which involved a member of an Englneer Combet Battalion under circumstances
similar to the instant case.

The instant case must be distinguished from the Perry and Allen
case above mentioned. In that case the accused!s division was in a rest
period of indefinite duration. It was awalting the arrival of the re-
mainder of the division from Brest end was engaged in cleaning and repairing
its equipment, Passes were issued to personnel allowing them to leave the
organization's area to visit neighboring units, No orders or contemplated
orders were received prior to the departure of the accused and all that
was known was that the organization at soma future indefinite date would
engege in "operations * # * towards Nancy with the Third Army", In the
instant case the overall evldence showed that the return to the company

e h -
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meant but a temporary gurcease from the perils ahead and that: those
perils were not only imminent but certaln to occur, o

6e The cha.rge sheet shows that accused ia 31 yeara af age and
was .inducted 29 June 1943 at Clarksburg, West Virginila, to serve for
the duration of the war plus six months, He had no prior service,

7¢ The court was legally constituted and had jurisdiction of the
person and offense, No errors injurlously affecting the substantial
rights of accused were committed during the trial, The Board of Review
ie of the opinion that the record of trial is legally sufficient to
.support the findings of guilty and the sentence,

8, The penalty for desertion in time of war is death or such :
other punishment as the courtemartial may direct (AW 58), The designa-

_tion of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, ‘as the place of confinement is authorized (AW 423

Cir,210, WD, 14 Sept, 1943, sec.Wndec%
J'udge Advocate

\\' _ZéiémLJMge savocate
= %&{ [, %@%émﬁge Advocate
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 887
B01RD OF RSVIEWY NO. 1 :
| T 5 JUN 1945
CM ETO 12045 '
UNITED STATES g 4TH INFANTRY DIVISION _
o Ve ) Trial by GCI, convened at Bad
R . ) - Mergentheim, Germany, 15 April
. Private First Class SOLOCNON ) 1945, Sentence: Dishonorable-
-~ FRIEDMAN (32244343), Company) . discharge, total forfeitures
” _22nd Infantry ) and confinement at hard labor
: o _ ) for 1life. Eastern Branch,
) . United States Disciplinary
) Barracks, Greenhaven, New York,

HOLDING by BOARD O? RHVTEY NO. 1
RITER, 3URROW and STEVENS, Judge Advocates

. 1,” The record of trial in the case of the soldier
named above has been examined by the Board of Review.

2.  Accused was tried upon the folloving charges am
.speclficatlons. .

CHARGE: I: Viqlation of the 58th Article of War.

Specification 1: In that Private First
* 7 _.Class Solomon Friedman, Company "C", .
22nd Ipfantry, did, in the vicinity
. of Villebaudon, France, on or about
1 August 1944, desert the service of
“the United States and did remain absent
-"in desertion until he was returned to
military control in the .-Seine Base
Section, France, on or about 11 !

‘January 1945. . !

12045
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Specificatlon 2: In thet * * * did, in the
: vicinity of lledernach, Luxembourg, on
or about 0915, 28 January 1945, desert
- the service of the United States and
- did remain absent in desertion until
he was apprehended in the vicinity of
the City of Luxembourg, Luxembourg, on
‘or about 1130, 28 January 1945.

CHARGE II: . Violation of the 69th Article of Nar.

Specification' In that * * % having been
duly placed in arrest at Klausburg,
Luxembourg, on or -about 26 January

1945, did, in the vicinity of leder-
nach, Luxembourg, on or about 28
January 1945, break his said arrest
before he was set at liberty by
proper authority.

He pleaded not guilty and, all of the members of the court |

. present at the time the vote was taken concurring, was '
found guilty of both charges and all specifications. Ko
evidence of previous convictions was introduced. Six-
sevenths of the members of the court present when the -
vote was taken concurring, he was sentenced to be dis-
honorably discharged the service, to forfeit all pay
and-allowances due or to become due, and to be confined
at hard labor, at such place as the reviewing authority
may direct, for the remainder of his naturel life. The
reviewing anthority approved the sentence, designated
the Eastern Branch, United States Disciplinary Barracks,

- Greenhaven, New York as the place of confinement, and -

" forwarded the record of trial for action pursuant to

.Article of War 50%.

3. a. Charge I, Specification 1. Accepting ac-
" cused's statement that he was confined in the stockade
of the.707th Military Police Detachment at Cherbourg,
France on or about 15 September 1944 as a fact, he was
absent without leave from his organizationwfrom 1 August -
"+ 1944 until the date of his alleged confinement - a period
of approximately 45 days. Such absence in an active
theater .of war at a time of critical military operations,
which 1s unexplained, fully sustains the charge of deser-
tion (Ci ETO 1629, O'Donnell CM ETO 10741, De Witt Smith;

Cki ETO 10713, clark).

_ 5‘7 - .*w.}12045:~
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b. Charge I; Specification 2:  Accused's unautho-
rized absence from his organization of over two hours on
28 January 1949 was accompanied by circumstances and overt
acts which clearly demonstrate his intention to desert
the military service. He had been returned to his or-
ganization on 26 January 1945 after a long absence and .
placed under arrest in quarters. He had been informed
by his company commander on the evening of 27 January
of expected combat movement on the next morning. Taking -
advantage of the confusion incident to the movement of
his organization on the_morning of 28 January, he left -
without authority. He was upprehended within a few miles
~ to the rear of the bivouac. This evidence clearly supports

the inference that he intended to desert the service (CM '
ETO. 5506, Reynolds; CK ETO 8300, Paxton).

¢. Charge II and Specificatlon. Accused was
placed in arrest in quarters on 26 January 1945 with in-
structions not to leave the company area without per-
. mission., He broke arrest on 28 January. His cullt is
clear (Cii ETO 8162 Yochum; CH ETO 11468,. Baggett)

4, The charge sheet shows that accused is 25 years
..two months of age and was inducted 3 llarch 1942 at Fort

Dix, New Jersey, to serve for the duration of tne war |

plus six months. He had no prior service.

’

5. The court was legally constituted and had juris--
diction of the person. and offenses. “No errors injuriously
affecting the substantial rights of accused were committed
durine the trial, . The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence.

6 - The penalty for desertion in time of war is death
or such other punishment as a court-martial may direct
(AW 58). The designation ¢f the Eastern Branch, United
_States Disciplinary Barracks, Greenhaven, New York as

the place of confinement is proper (7 Cir. 210, 14

Sept 1043, sec.VI as amendiZ%?7
' . . %’ Judge Advocate
/ 74’\0‘( Judge Edvocate )

M_Mudge Advocate
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_Branch Office of The Judge Advocata General

with the
European Theater .
APO 887
"BOARD OF REVIEW NO. 1 :
29 SEP 1945
CM ETO 12056 , ’ o
UNITED STATES g 75THINFAN’I'RIDIVISION
Ve ) Trial by GCM, convened at Werdohl,
‘ ) Germany, 30 April 1945, Sentence:
Private SEVERO C. REYES ) Dishonorable discharge, total for-
(38159818), Battery B, ) feitures and confinement at hard
L40th Antiaircraft Artillery ) labor for life, United States
Autamatic Weapons Battalion ) Penitentiary, Lewisburg, Pennsylvania,
(Mobile) )
HOLDING.by BOARD OF REVIEW NO. 1
BURROW, STEVENS and CARROLL, Judge Advocates
l. The record of trial in the case of the soldier named sbove has

been examined by the Board of Review,

2.

) . .
Accused was tried upon the following charges and specifications:

CHARGE I: Violation of the 92nd Article of War,

Specification: In that Private Severo C. Reyes, Battery
B,. L4Oth Antiaircraft Artillery Automatic Weapons
Battalion (Mobile), did, at or near Schaag, Germany,
on or about 8 March 1945, farcibly and feloniously,
against her will, have carnal knowledge of Anna
Veikes,

L3

CHARGE IT: Violastion of the 93rd Article of War.

Specification 1: In that #* # % did, at or near Schaag,
Germany, on or sbout 8 March 1945, cormit the crime
of sodamy by feloniously and against the order of
nature having carnal connection per os with Anna
Veikes,

-]l -
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Specification 2: In that < % » d:Ld at or near Schaa,g,
Germany, on or abcut 8 March l9l+5, with intent to
do her bodily harm, commit an assault upon Anna
Veikes, by pointing at her with a dangerous weapon,
-to wit, a revolver,

Specification 3: 1In that # % % did, at or near Schaag,
Germany, on or about 8 March 19&5 » with intent to
do her bodily harm, commit an assault upon Gertrude
Obschruff by pointing at her with a dangerous weapon,
to wit, a revolver,

. Specification A: In that # # ¥ did, at or near Schaag, .~ .
. Germany, on or about 8 March 1945, with intent to do ..
him bodily harm, commit an assault upon Heinrich. -
Veikes by pointing at him with a dangerous weapon,
to wit, a revolver.

Specification 5: In that # % % did, at or near Schaag,
Germany, on or about 8 March 1945, with intent to
do him bodily harm, commit an assault upon Johann =~
Syben by pointing at him with a dangerous weapon, to
wit, a revolver,

Specification 6: In that #* # %.did,.at or near Schaag,. -

" Germany, on or about 8 March 1945, with intent to - -
do him bodily harm, commit.an assault upon Franz
Bos by pointing at him with a dangerous weapon, to - - - -
wit, a revolver, -

Specifioation 7 In that * # % did, at or near Schaag,
: Germany, on or about 8 March l9h5, with intent to
‘do him bodily harm, commit an assault upon Franz
Bos by willfully and feloniously strild.ng him on
' ‘the eye with his hand, N

Specification 8: In that # % * did, in conjunction with
Private William R. Waldroupe, Battery B, 440th
Antiaircraft Artillery Automatic Weapons Battalion-
-(Mobile), at or near Schaag, Germany, on or about
8 March 1945, by force and violence a.nd by putting
him in fear, feloniously take, steal and carry away from
the person of Franz Bos, a watch, the property of
Franz Bos, of some value,

Specification 9: (Finding of not guilty)e

'2f'
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CHARGE III: Violation of the 96th Article of War,.

- Specification: 1In that # % % did, in conjunction with
Private William R. Waldroupe, Battery B, LLOth
Antiairceraft Artillery Automatic Weapons Battalion
(Mobile), and Private Leon N, Endsley, Battery B,
L4Oth Antiaircraft Artillery Automatic Weapons

" Battalion (Mobile), at or near Schaag, Germany,
on or about 8 March 1945, wrongfully and unlawfully
enter civilian German homes and did wrongfully and
unlawfully associate therein with Anna Veikes,
Gertrude Obschruff, Heinrich Veikes, Johann Syben,
Peter Syben, Franz Bos, and Maria Pollmanns, all

‘being civilian German natlonals, in violation of

standing special orders for German~-American relations

© of the Commanding General, Twelfth Army Group,

He pleaded guilty to the Specification of Charge III, except the words
"wrongfully and unlawfully" and "Heinrich Veikes, Johann Syben, Peter
Syben, Franz Bos and Maria Pollmanns®, guilty of Charge III, and not
guilty to ChargesI and II and all their specifications, Three-fourths
of the members of the court present at the time the wvote was taken con-
curring, he was found guilty of Specification 3 of Charge 1I, and, all
of the members of the court present at the time the vote was taken con-
surring he was found guilty of Specification 7 of Charge II, except the
words "with intent to do him bodily harm", and as to such Specification
not guilty of Charge II but guilty of ‘a violation of the 96th Article
of War, not guilty of Specification 9 of Charge II, and guilty of all
charges and all remaining specifications, Evidence was introduced of
three previous convictions by special courts-martlal; one for absence-
without leave for nine days in violation of Article of War 61; one
_ for willfully disobeying a lawful order of a non-commissioned officer
who was in the execution of his office and threatening to strike the
non-commissioned officer with his rifle in violation of Article of War
65; and one for sbsence without leave for four days in violation of
Article of War 61, All of the members of the court present at the time
the vote was taken concurring, he was santenced to be dishonorably dis=-
charged the service, to forfeit all pay and allowances due and to become
due, and to be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life, The reviewing
authority approved the sentence, designated the United States Penitentiary,
- Lewisburg, Pennsylvania, as the place of confinement, and forwarded the
record of trial for action pursuant to Article of War 503

3. The following evidence was adduced for the prosecution:

At sbout 1400 hours, 8 March 1945, accused and two other soldiers
entered the home of Johann Syben, a German citizen, in Schaag, Germany (R8).
A1 of the soldiers were armed (R9). Accused pointed a pistol at Syben and

. 12056
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forced him to search for something to drink (R10)., He fireda shot at
' Syben, which missed him (R11,13), o

At about 1600 hours the same day, accused and two other soldiers
entered the home of Heinrich Veikes, a German citizen, in Schaag, Germany
(R14,24,41,94). Present in the house with Heinrich was his wife, Anna, a
child-three years old and a neighbor, Gertrude Obschruff (Rl4,25,41). Accused
pointed a pistol at Gertrude Obschruff (R42,50), He also pointed a pistol
at Heinrich (R15,25,28) and Heinrich was definitely afraid (R16,20), He
then, with pistol in hand, took Heinrich's wife, Anna, upstairs (R16-17).
The pistol was toward her back and she felt it (R28,29), Anna was eight
months pregnant and gave birth to a child on 18 April (R18). Once upstairs,
accused tore Anna's pants and pulled them down. She cried and was afraid
(R29). He inserted his penis into her and forced her to have intercourse
(R30) while she cried and tried to push him back (R31), He had an emission
(R31,95). He then forced her to have intercourse a second time (R31). :
He tore off her blouse (R32)._ He subsequently pulled her into another bed-
room and pushed her onto the bed, took his penis and put it into her mouth
(R33). He pushed on her head until she had it in her mouth, He then
pushed her back on the bed and again had intercourse with her (R34). He
tore off all of her clothes., Accused took out his pistol, threw himself on

" Anna, put his penis into her mouth and touched her sex organ with his mouth
-(RBSS. He then had intercourse with her agsin, She was tired and could
not defend herself anymore (R36). On examination by the court, she testified:

?Anybody would have been afraid, He looked
8o dangerous, and he was very mad,. and he
always had a pistol in his hand, and he was

- drunk” (R55)e . -

Between 1900 and 2000 hours the same evening, accused and two
other soldiers entered the home of Peter Syben, a Prussian-German citizen,
in Schaag, Germany., Accused held a pistol against his chest and demanded
schnapps (R57-58). Accused was seemingly drunk (R58), :

Between 2000 and 2030 hours, accused and two other soldiers
entered the home of Franz Bos, a German citizen, in Schaag, Germany,. ‘
Accused pointed a pistol at Bos and demanded schnapps. One of the soldiers -
with accused took a watch and a mandolin (R59,61) and while accused pointed
a weapon at Bos, the other soldier (Private William R, Waldroupe) tock a
watch from his person, , Accused struck Bos in the face with his hand and
on the eye with his fist, The soldiers left the house taking the mandolin
and the two watches (R60-61)s On 15 March 1945, two watches and a mandolin
were found in the quarters oceupied by accused and three other soldiers
(R21-22;Pros.Exs:B,C,D)s Bos identified the watches and mandolin in open
court (R61-62), It Was stipulated that the watches and mandolin were of
some value, each being less than $20 (R99)e -

At sbout 2045 hours, accused and two others entered the home of
Marix Pollmanns, a German citizen, in Sehaag, Germany, Accused was armed
but did not remove his weapon from his pocket, He ate food prepared by

Marda (R63-64)e ' 1056,
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b4e The following evidence vas adduced for thc defense: .

After his rights were expluned to him, accused elected to be -
swarn and testify (R81-82). On 8 March 1945, Waldroupe , Indsley and he
were looking for weapons and found about five bottles of something to
‘drink, Accused rank more than his companions and enough to get drunk
(R22-83). "They went into the home of Heinrich Veikes to trade wins for
cognac with soldiers who were then in the house (R84). Accused stayed
in the house for asbout 20 minutes, drinking and smoking. He was drunk,
He had his rifle between his legs and took his revolver out, examined it
and returned it to the holster (R84-85), After leaving the ’house he éid
- not remember what happened until he later met Waldroupe and Endsley on
the road (R85), They then returned to the battery and accused wenit on
“guard, Accused denied intercourse or sodongy with elther woman in Veikes?
house (R86). _

Waldroupe testified (R71—81) and it was stipulated that Private
Leon N, Endsley would testify (R93;Def.Ex.2) to facts which substantially
“corroborated the story relsted by accused, It was stipulated that Major .
‘He B+ Ratcliffe, Regimental Surgeon, if present, would testify that on
9 March 1945, he examined Anna Veikes; that he found no conclusive evidence
" of recent physical injury; and that whether or not there had been recent
sexual intercourse could not be determined (R92;Def.Ex,l). It was further
stipulated that a Dr. Schwarzbach, if present, would testify that on
19 March 1945, he examined Anna Veikes; that at that time there were no
bruises on her body and no indication of shock; and that she did not say
she had been attacked, although she did state that she had had sexual inter-
course with an American soldier (R94) e

5. a. Our function in reviewing a recard is to ascertain whether
there is substantial evidence in the record to sustain the findings of
the cowrt with the limitation that it is not for us to determine the credi-
bility of the witnesses or the weight to be given their testimony (Cl ETO
895, Davis, et al), Since more than one act of intercourse occurred we
assume the prosecution relied on the first one (CK ETO 14564, Anthony and
Arnold), Substantial evidence of rape is to be found in the accused's
use of a pistol to campel the prosecutrix to aceompany him to the bedroam,
his use of force to effectuate copulation and her advanced state of pre-
gnancy, The record is legally sufficient to sustain the findings of guilty
of the Specification of Charge I and Cha.rge 1 (Clt ETO 12180, Everett; CM
" CM ETO 14596, Bra.dforrd et al)a

b,. The offense of sodomy n'ith Frau YVeikes falls into- the sams
pattern. The offense , complete upon penetration of her mouth with his
penis, as proven, was aggravated by the same compulsion, force, and in-
effective resistance. The record sustains the findings of guilty of
Specification 1 of Charge II (CM ETO 8511, Henry Smith)e
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c. Specifications 2-6 inclusive of Charge II allege that .
accused committed assaults with intent to do bodily harm with a dangerocus
weapon on various named Germans. Specification 7, as modified by the
findings of the court, alleges that accused comuitted an assault and -
battery ufBR/of the Cermans in viclation of Article of War 96, The evie
dence shows that accused pointed his pistcl at the persons named in .
Specificstions 2-6 and made various demands on them which he had no right to
make, In CM ET0 7000, Skinner, we said ' )

"ihen a menacing gesture with a dangerous
weapon accompanies a demand which accused
has no legal right to make, the assault is

- complete %CM ETO 3255, Dove)", -

"Fhen an assault with a dangerous weapon is
accempenied by a demand or condition which
the assailant has no legal right to make or -
impose an intent to do bodily harm may be
inferred® (CM 170158 (1926), Dige Op. JAG,
1912-40, sec.451(10), pe313}

- The racerd is legally sufficlient to sustain the findings of guilty of
Specifications 2-6 of Charge II, The evidence also establishes that
accused committed an assault and battery on Boe by striking bim as alleged.
" The allegation that it was done feloniously may be treated sz surplusage

" (Cf: CM ETO 15197, Blackburn), The rscord sustains the findings of guilty
under Specification 7 (CM ETO L46C7, Gardner).

. d. Specification 8 cf Charge II alleges robbery of a watch
of some value. The evidence shows that Waldroupe removed the watch from
Bos! pocket while accused held him at bay at gunpoint, As an aider and
abettor, accused was thus equally guilty wdth Waldroupe of the offense
(Ck ETO 5764, Lilly et al)e The evidence sustains the finding of guilty
of this Specification (CM ETO 78, Watts).

. @s The Specification of Charge III alleges that accused wrong- -
fully entered German homes and associated with certaln named German civilians
in violation of special orders of the Commanding General, Twelfth Army Group,
We take judieial notice of these orders as the court itself was zuthorized
to do (CM ETO 1538, Rhodes), The evidence shows that accused entered German
- homes, but that he associated, i.e, joined as a companion, with only Maria
Pollmanns, His contacts with the Veikes, Cbsehruff, the Sybens and Bos were
‘all of a violently criminal character., We have repeatedly held that such
conduct is not fraternization (CK ETO 10501, Liner; CM ETO 10967, Harris;

C¥ ETO 11854, Moriarty and Sberna ), Nor is it association. His plea of
guilty to associztion with Frau Veikes and Fraulein Obschruff is not con-

trolling (CM ETO 10967, Harris), '
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6. The charge sheet shows that accused is 25 years of age and
was inducted on 8 June 1942 to serve for the duration of the war plus
six months, He had no prior service, .

i Te The court was legally constituted and had jurisdiction of the
person and the offenses. Except as herein noted, no errors injuriously
affecting the substantial rights of accused were committed during the
trial, The Board of Review is of the opinion that the record of trial

is legally sufficient to support only so much of the findings of guilty
of the Specification of Charge III as involves a finding that accused
did at the time and place alleged, in conjunction with the persons alleged,
wrongfuliy and unlawfully enter civilian Germar homes and wrongfully _
and unlawfully associzte with Marla Pollmanns in violation of the special
orders of the Commanding General, Twelfth Army Group, as alleged, and
legally sufficient to support all other findings of guilty and the sen-

- tences

8. The penalty for rape is death or life imprisonment as the
court-martial may direct, Confinement in a penitentiary is authorized
‘upon conviction of rape by Article of War 42 and sections 278 and 330,
Federal Criminal Code (18 USCA L457,567); upon conviction of sodomy by
Article of War 42 and section 22-107, District of Columbia Code (See
CM ETO 3717, Farrington, and authorities therein cited); upon conviction
of assault 'with intent to do bodily harm with a dangerous weapon by
_Article of War 42 and section 276, Federal Criminal Code (18 USCA 455);
and upon conviction of robbery by Article of War 42 and section 284,
Federal Criminal Code (18 USCA 463). The designation of the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement, is
proper (Cire229, WD, & June 194l, seceII, pars,lb(4), 3b)e

/){.,jy )ﬁww Judge Advocate
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Branch Office of The Judge Advocate Goneral
with the
European Theatsr
APO 887

BOARD OF REVIEW NO, 2 Ciq e
: o1 Lud vl
CM ETO 12070

UNITED STATES 9TH . ARMORED DIVISION
Trial by GCM, convened at
Apolda, Germany, 4 May
1945, Sentence: Dishon-

. orable discharge, total
forfeitures, and confine-
ment at hard lsbor for :
life. Unlted States Penl-
tentiary, Lewilsburg, '
Pennsylvania,

v.4
Private LEROY K. MISTIER
(35080774), Reconnalssance .
Company, 656th’Tsank Destroyer
Battallon _

’ HOLDING by BOARD CF REVIEW NO, 2
- VAN BENSCHOTEN HEPBURN and MILIER, Judge Advocatet

~e

1. The record of trial in the case of the soldier
named above has been examined by the Board of Review.

2. Accused was tried upon the rollowing charges -
and specifications:

CHARGE I: Violation of the 924 Article of War.

Specification: In that Private Leroy X
Mistler, Reconnalssance Company, 656th
Tank Destroyer Battalion, 4id, at
Etzoldshaln, Germany, on or about 18
Aprll 1945, forcibly and feloniously,
against her will, have carnal knowledge
or Gertrud Becker.

CHARGE II: Violation of the 933 Article of War,

<
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Specification: In that # # # did, at
Etzoldshain, Germany, on or about
18 April 1945, unlawfully enter the
dwelling of Gertrud Becker, with
intent to commit a criminal offense,
to wlt, rape thereln,

Accused pleaded not gullty to all specifications and
charges and, two-thirds of the members of the court
present at the time the vote was talken concurring, was
found gullty of all specifications and chargea. Evidence
was introduced of one previous conviction by specilal :
court-martial for abaence without leave for 13 days in
violationd Article of War 61, Three-fourths of the
members of the court present at the time the vote was
taken concurring, accused was sentenced to be 3dlshonora-
bly discharged the service, to forfeilt all pay and allow-
ances Jdue or to become due, and to be confined at hard
labor, at such place as the reviewing authority may
direct, for the term of his natural 1life, The reviewing
suthority approved the semtence, designated the Unitead
States Penitentiary, Lewlaburg, Pennaylvania, as the place
of confinement, and forwarded the record of trisl for
action pursuent to Article of War 50%.

3. The prosecution introduced evidence substantially
as follows:

At about noon, 18 April 1945 (R7,9), accused,
a member of the military service (Rl4), appeared in the
yard of Gertrud Becker, Etzoldshain, threatening with
two pistols a woman whose bicycle he had taken. Gertrud .
Becker told accused to allow the women to ride her '
bicycle whereupon he got’ the blcycle and in riding it
fell off, scratched and got dirt on his hand. Accused
asked Gertrud Becker to get him some water so he could
wash and shave himself, When Gertrud Becker went inteo
the house to get a basin and water, accused threatened
her with two plstols and followed her, uninvited, into
the house, into a room and pushed her onto the sofa.
Gertrud Becker resisted by saying "Don't, don't", but
accuaed continued to point the guns at her end when she
"wanted to yell”'put his hands over her mouth. Accused
pulled down her underdrawers and had "intercourse"” with
her while she kept saying "busted, buasted". A nelghbor
appeared in the doorway, saw Mrs. Becker crying (Rl2), “,
and gaid she waa going to get some officera, Accused Y
got up and wanted a glass of water and went into the
kitchen with Gertrud Becker. After drinking a glass of,
water, accused then took her by the arm and led her to
the couch and shoved her onto 1t and again had "inter-
course” with her while she kept saying "Don't" and '
MKaput", a German slang word for "buated"™. Gertrud :
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Becker did not scream because accused had his hand over
her mouth although not &ll the time; she was weeping
and could not cry out for excitement. Accused put the
pistols on a cabinet near the couch during the acts of
intercourse (R9-11). Gertrud Becker did not scresm when
accused was removing her underdrawers because‘'she was
afraid that he would get hia pilstol again (R21)...The
victim testifled that accused was too atrong for her and
also that he was slightly "high" which interpreter
stated 31d not mean drunk (Rll).

An officer from accused's organization, in _
response to the request of a’'civilian, at about 1:30 p.m.
18 April, entered a house and found accused being pushed
up from a couch by a woman of approximately forty years
of sge who was in & half reclining position. The
woman's dress was up to her hips, her legs separated,
end she was excited and sobbing. The accused did not
appear excited (R14,15). Accused started to button up
his pants immedlately after getting up whereupon the
officer requested him to exhibit his penis which was
seml-wet and dripping a white fluid (R15,17).

4, The accused, after his rights as a witness were
fully explained to him, elected to remsin silent (R20),
A medical offlcer was called as a Jefense witness who
testified that he had examined the accused on 18 April
and found evidence of recent irritation of the penis.
The officer at about 2:30 also examined a women supposedly
involved in the same lncldent and found a slight redden-
ing of the vagina, practically no secretion but a falrly
large quantlity of male semen in the outer portlon of the
vaglna. A portion of semen was also found in the deepest
portion of the VYagina but this could have been carried
there from the outer portion by the speculum used in the
examination. The woman repeatedly told him on question-
ing through an interpreter that she did not know whether
she had actually had intercourse, whether there had been
any penetration or not. At the time of ths examination,
the woman was very calm and collected (R18,19,20).

5. "Rape i3 the unlawful carnal knowledge
of a woman by force and without her
consent .. Any penetration, however
8light, of a woman'as genitals 1s suffi-
cient carnal lmowledge, whether emission
occurs or not # # # Force and want of
consent are indlaspensable in rape; but
the force involved in the act of pene-
tration is alone gufficient when there .-
is in fact no consent" (MCM, 1928, par.
148b, p.165).
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The record containa evidence that the victim unwillingly
submitted to accused by reason of fear of the pistols
which sccused pointed at her. Submlssion under these
clrcumstances negstives any inference of consent which
might otherwise be drawn from her failure to offer
greater physical resistance (CM ETO 9083, Berger)
Evidence of penetration rests in the victim's Eeatimony
that accused "had intercourse with her" and the medical
- officer's testimony, introduced by the defense, that male
semen was found in the outer portion cf the vagina little
more than an hour afterward. The victim's atatement to
the medicsl officer, shortly after the incident, that

she dldn't lmow whether she had actually had 1ntercourse,
may reflect on the truth of her testimony later in court,
.but the credibility of witnesses was within the gole
province of the court to determine.

6. "Housebreaking is unlawfully entering \
.another's building with intent to
commit & criminael offense thereln. % # &
it 1a3 not essentlal that there be a
breaking" (MCM, 1928, par.l49e, p.l69).

The evlidence i3 uncontradicted that accused entersd the
- house of Gertrud Becker; the evidenoce indicates that the
entry was unlawfully accompligshed by following Gertrud-
Becker, uninvited, and while menacing her with two
platols. The actual commission of a criminal offense in
the bullding entered, in thls case rape, is probative of
“an intent to commit the same at ‘the time of the unlawful
~entry (CM ETO 3679, Roehrborn)

7+ The charge.aheet shows the accused to be 22
years eight ' months of age.  He was inducted 12 April-
1944 at Fort Thomas, Kentucky, with prior service from
16 November 1942 to 3 September 1943 at which time he
was discharged by reason of dependency.

8. The court was legally constituted and had juris- : -
diction of the accused and the offenses. No errors '
Injuriously affecting the substantial rights of the
accused were commltted during the trial, The Board of

- Review is of the opinion that the record of trilal 1is
- legally nurficient to support the findinga and the
- sentence. .

. )
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9. The penalty for rape is death or life imprison-
ment as the court-martial may direct (AW 92)., Confine=-
ment in a penitentiary is authorized upon conviction for
rape by Article of War 42 and sectlons 278 snd 330, .
Federal Criminal Code (18 USCA 457,567) and upon convict-
ion of housebreaking by Article of War 42 and sectlons
22-1801 (6:55), .District of Colurbia Code., The designa-
tion of the Unlted Statea Penltentiary, Lewisburg, Penn-
aylvania, aa the place of confinement is proper %Cir.229,
WD, 8 June 1944, sec.II, pars.lb(4), 3b), _

C:E;%%@;;2£:23409f1423i:::;‘ Judge Advocate
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Branch Office of The Julge Advocate General

. with the
Buropean Theater
APO 887
BOARD OF REVIEW NO. 2 28JL1945
CM ETO 12096 ,
UNITED STATES ; 102ND INFANTRY DIVISION
Ve ) Trisl by GCM convened at Erz, .Ihs*b,
_ _ ) Krefeld, Rhine Province, Gemany,
Privates First Class MICHAEL J. ) 24 March 1945, Sentence: Each =
AMIANER (334743L4L) and EDWARD W, ) dishonorable discharge, total
JEDRZYKIEWICZ (365L);080), both ) forfeitures and confinement at
of Battery B, 927th Field ) hard labor, Amlaner for ten years
Artillery Battalion, ) Eastern Branch, United States
) Disciplinary Barracks, Greenhaven,
) New York, and Jedrzykiewicz for
; life, United States Penitentiary,

Lewisburg, Pennsylvania,

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL aend JULIAN, Judge Advocates

l. The record of trial in the case of the soldiers named above
. has been examined by the Board of Review,

2, MAccused were tried upon the following charges and specifica~
tions: . .

o AMLAER
N CHARGE: (Withdrewn by direction of appointing authority)e
- Specification: (Withdrawn by direction of aﬁpointing authority).
ADDITIONAL CHARGE I Violation of the 6ist Article of War,

Specification: In that Private First Class Michael J,
_Amlaner, Battery B, 927th Field Artillery Battalionm,
did, without proper leave, absent himself from his
. command and station at Krefeld, Germany frem 16%)‘) 096
/6 March 1545 to about 1800 6 March 1945,

CoNFiutidiAL
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ADDITIONAL CHARGE II: Violation of the 93rd Article of Ware

Specification: In that # % % did, near Krefeld, Germany,

' on 6 March 1945, unlawfully enter the dwelling of
Henrich Boos, Wilhelmina Boos, Emilie Boos,
Henrich Fashsen, and Else Gantenberg with intent to
commit a criminal offense, to wit, robbery, therein,

ADDITIONAL CHARGE III: Violation of the 96th Article of Wa.r.

‘Specification: In that * * » was, near Krefeld, Germany,
on 6 March 1945, insubordinate, in that he did wrong-
fully enter the dwelling place of Henrich Boos,
Wilhelmina Boos, Emilie Boos, Henrich Faahsen, and
Elsa Gantenberg, enemy German civilians, for the
purpose of wrongfully fraternizing ‘therein, to the
prejudice of good order and military discipline,

JEDRZYKTENICZ
CHARGE: , Violation of the 92nd Article of War,

Specification: In that 3 # ¥* did, at Krefeld, Germany,
~on or about March 6, 1945, forcibly and feloniously,
- against her will, have carnal “knowledge of Emilie Boose

ADDITIQONAL CHARGES I, II and III and their specifications
are identical with those against Amlaner similarly
rumbered except only as to the name of accused,

]

. (In the accompanying papers but not included in the record of
trial is an order of the appointing authority directing a common trisl
for both accused)e The court did not inform accused that they each were
entitled to challenge any member of the court other than the law member,
peremptorily, but the defense made no challenges whatever and "the ac-
cused were then asked if they objected to any other member present, to
which they replied in the negative®™, Each pleaded not guilty. A
directed verdict (of not guilty) was given each accused as to Addi td onal
Charge II and its Specification, Two thirds of the members of the court
present when the vote was taken concurring, each accused was found gullty
of the remaining charges and specifications against him. No evidence of
previous convictions was introduced as to Jedrzykiewicz, Fvidence of
one previous conviction of Amlaner was announced as read to the court
but it is neither included in nor attached as an exhibit to the record
of trial, Accused Amlaner was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due and
to be confined at hard labor at such place as the reviewing authority
may direct, for ten years, Three-fourths of the members of the _court o 6
present when the vote was taken concurring, accused Jedr ewlcz

COM..JENIML’ i A X
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sentenced to be dishonorably dlscha.rgeé. %he service, to forfeit all pay
and allowances due or to become due and to be confined at hard labor at
such place as the reviewing authority may direct, for the term of his
natural .1ife. As to Jedrzylkiewlcz, the reviewing authority disapproved
the findings of guilty of Additional Charge I and its Specification,
and as to both approved only so much of the findings of guilty of the
Specification and Additional Charge III as involves a finding of guilty
of wrongful fraternization at the time and place and in the manner stated,
in violation of Article of War 96, He approved the sentences and desig-
nated the United States Penitentizry, Lewisburg, Pennsylvania as the
place of confinement of Jedrzykiewicz, and the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York as the place-of
_confinement of Amlaner, He forwarded the record oftrial pursuant to
Article of War 503, . ~

3. BEmnilie Boos, 29 years old, was on 6 March 1945, living with
her parents, her 37 year old brother, her sister and a woman, Elsa
Gantenberg, in a one family house at Am De Plank 50, Krefeld, Landwehr
36 (Germany) (R9)e About five o'clock in the afternoon of that day, she
came home with her sister and found in the house two American soldiers
(the accused) who had been drinld.ng, Shortly after their arrival Jedrzykiewic:z
started to molest her by holding her arm and putting his hand on her legs under
her dress, When her mother then started to leave the roam, Amlaner pulled .
her back (R10,11,25,31)s Everyone was sitting at the table (R1l) in the
kitchen (R12, 2h) except Fmilie who was standing, Both accused had carbines
(R11,12,25) and Amlaner opened his so that a bullet fell out which he put
back in, motioned that they should all sit down amd pointed his weapon
at them, Emilie was crying and begged them not to shoot (R11,12,26,31),
Jedrzykiewicz, who had put his carbine in the corner before this and
did not have it with him (R11,12), then pushed Fmilie through (R12) an
open (HR13) door into a bedroom, opened his pants and pushed her' over on
the bed, Although she testified she was afraid he would shoot her, she
resisted him, He took off her pants (R12) pulled up her clothes and got
upon her and despite her struggle, inserted his sex crgan into hers (R13)
and after about ten minutes (R22) completed the act of sexual intercourse
(R14,21)s He was in her only for a moment. He ejaculated on the front
of her dress (R13-15), She had never seen accused before (R22) and was
afraid not knowing what was happening in the next room (R23). '

After Jedrzykiewicz and Emilie left the kitchen, her mother
had a "nervous breakdom" and Amlaner sent Elsa Gantenberg for a blanket
(R26,32), She went in the bedroom for it and saw Emilie naked with her
clothes up to her arms (R26), resisting (R29), and Jedrzydiewicz on top
of her (R26,29), Emilie called to her for help (R19,27,28) tut she could
do nothing (R28). A o

- The two accused were members of a search party in Niersen,
given the mission of clearing out a section, collecting sny German
prisoners of war and recovering any weapons of use to the enemy, Both
were discoverel missing at 1800 hours long after the trucks used i‘xz‘mﬁ

CONTiSENTIAL
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party had returned (R33)s Before the detail left on their mission, all,
including both accused, were assembled and especially cautioned about

non-fraternizing and drinking and were reminded of the directives against
looting, rape and fraternizing, ‘ , - .

Two other American soldiers on the detail arrived at the same
house.that afternoon and their knock on the door was answered by one of the
women (R36)e Amlaner was standing with his carbine in his hand in the
middle of the room where the old lady was lying on a couch, the cthers
were standing arcund (R37)e FEach identified Jedrzydrewicz as the man
they saw on top of Emilie in the bedroom (R36,l1). Her dress was drawn
up to her hips and her body exposed (R37), she was making a gasping or
choking noise (R38)e One of them testified that she was crying, moving
around and kicking her leg (Rli1l-Lli)e

~ Accused's commanding officer testified that they went on this
mission on the morning of 6 March 1945 ‘and that the trucks carrying the .
detail returned at 1400 hours. At 1800 hours notice was given that the
battery would be paid but when the pay officer arrived neither of ac- o

- - cused was present although no leave or passes had been given them and

neither had permission to visit 50 Am De Plank, Krefeld, which was
.outside the boundries of their area. Both were absent without permission
and he did not see them until theilr return the next moming by the military
_police (B32-35), o |

lis 'The defense evidence showed that an examination of Bnilie Boos
by the battalion surgeon about six qfélock on the same day disclosed no
mark or bruises on her body and as she was having her menstrual period,
the examinastion of her sexual organs was unconclusive, She was not a
virgin (RL45-U6)e She was "in a hysterical state and was very nervous
and crying" which would indicate some emotional strain which, in the
surgeon's opinion, was the "aftermath of violence" (RL7)e She could have
been raped without the examination disclosing it (RL8). )

. On being advised as to their rights as witnesses, Jedrzydrewlics
elected to remain silent. Amlaner however was sworn end testified that
they (both accused) wanted some wine to drink and entered the house because
Elsa Gantenberg had given them 2 bottles the day before, They wers given
some wine, Emilie Boos arrived later, She and Jedrzykrewicz disappeared
for a short time during which the mother had a nervous attack, He just
sat in the room with his carbine between his legs, He saw no one else
and nothing else occurred,(Ri49-57), except three soldiers came to the
house. He had had four or five drinks of whiskey tut was not very drunk,
not staggering, and knew everything that was going on (R58), '

5S¢ -"Rape is the unlawful carnal knowledge of a woman by force and
without her consent" (MCM, 1928, par.’'1li9b, p.165). The only question
here involved is that of consent, This is a question of fact solely
within the province of the court to decids upon the evidence and the
préper and reasonable inferences to be drawn from it, Their findings that

COnTIDENTIAL _ o 1?,‘3‘35
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repe was committed upon Emilie Boos by Jedrzykrewicz is supported by
very substantial evidence and will not be disturbeds In fact the
evidence strongly indicates that Amlaner guarded the other occupants
of the house with a loaded gun to prevent their interference during
the rape and to prevent their going for aids He might well have been
tried as a principal on the same charge of rape,

The uncéntradj.cted evlidence shows the absence of toth accused
as charged as well as their admitted acts of fraternizing prior to the
arrival of Emilie, :

6o The charge sheet shows that Amlaner is 33 years of age; he
was inducted, without prior service, on 10 December 1542 at Philadelphia,
Pennsylvania, Jedrzykiewicz is 27 years of age and that, without prior
service, he was inducted on 12 November 1942 at Hamtramick, Michigane

7« The court was legally constituted and had jurisdiction of the
. persons ard offenses, No errors injuriously affecting the substantial
rights of either accused were committed diring the triale The Board of
Review is of the opinion that the record of triel is legally sufficient
to support each of the findings of guilty and the sentences,

8o A sentence of death or life imprisonment is mandatory upon
a conviction of rape (AW 92) and confinement in a penitentiary is
authorized (AW 42; sec.278 and 330, Federal Criminal Code. (18 USCA 457,
567)e The designation of the United States Penitentiary, Lewisturg,
Pennsylvania, as the place of confinement is proper (Cir.229, WD, 8
June 19LL, sec.II, pars.lb(k),3b)

eﬁ Mmge Advocate
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Brunoh Office of The J‘udge Advocate General -
with the ’
European Theater
APO 887
BOARD OF EEVIEN X0, 2 o T g e -
R -~ 1 SEP 1945
cumoum - , ' L SR .
UNIT in 'STATES ) SEIKE SECTION, COMMUNICATIONS ZONE,
: ' : - ' EUROPEAN THEATER OF OPERATICNS
Ve ‘ : ’ . .
A e . o Trial by GCM, convened at Paris, Franoce,
. Private WALTER T,.CAMPEELL ) = 6 Merch 1945. Sentemce:t Dishonorable
(36787222), 3418th Quartere) discharge, total forfeitures and oonfine-

master Iruck Company ment at hard labor for life. Eastern
' o Branch, United States Disciplinary
Barracks, Greenhaven, New York.

oy

. HOIDIBGWBQARDOPREVMNO.z Yo :
VAN BEHSCHOTEN, HEPBURN a.nd m. ﬁldgo" Mncutol‘ : : -

1; The reoord of trial in the cuo of the soldior named above has
been exanined by the Poard of Ravin. : o , ‘

”

" 2e Loomed was tried on the follald.ng oho.rgol o.nd upecifiutionas ‘
, CHARGE It Violation of the 58th Article of War. - '

Specification: In that Private mtor T CAHPBELL. o .

3418th Quartermaster Truck Company, European "

~ Theater of Operatiomns, United States Army, did,

. at his organization, on or about 22 August 1944, =~

. desert the Service of the United States and(did - -

", remain sbsent in desertion wntil he came wunder |’
military control at Paria, Prn.noe. o or about .
21 January 1945. . o S

DONFIDENTIS! Lo »
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CHARGE II: Vielation of the 93rd Article of War.

Speoiﬁcationt In that = & *» did, at Boulogne, Seine,
France, on or about 1 December 1544, by force
snd violence and by putting him in fear, feloni-

ously take, steal and carry a.wag from the person
of Private First Class William P. CAREY, 33lst

Station Complement Squadron, European Theater of
Operationes, United States Army, a .45 caliber
United States Army colt automatic pistol 946841,
of the value of less than fifty dollars ($50.00),
the property of the United States Army furnished
and intended for the military service thereof,

CHARGE III: Violation of the 96th Article of War,

Specification: In that # » % did, at Boulogne, Seine,
France, on or about 18 January 1945, unlawfully
carry concealed weapons, viz., a live United States
Arxy handgrensade and & Frenoh model .38 caliber
platol. .

He pleaded not gullty and, three-fourths of the members of the court
present at the time the vote was taken concurring, was found guilty of
all oharges and specifications. Evidenoe was introduced of one previous
conviction by special sourt-martial for absence without leave for eleven
days, 1n viclation of Article of War €6l. = Three-fourths of the members
of the court present at the time the vote was taken concurring, he was
sentenced to be dishonorebly discharged the service, to forfeit all pay
and allowances due or to became due, and to be confined at hard labor
at such place as the reviewing authority may direct, for the term of
his natursl 1ife. The reviewing authority approved the sentence, desig-
nated the Eastern Branch, United States Disciplinary Barracks, Greem-
" haven, New York, as the place of confinement, and forwarded the resord
of trial for sction pursuant to.Article of War 50%.

Se¢ The prosecution's evidence shows that acoused was a member of
the 3418th Quartermaster Truck Company (TC) (R4; Pros.Ex.A). The morning
report of that unit, admitted in evidence without objeotion (R4), shows
thut)tho accused absented himself without leave on 22 August 1944 (Pros.
Exsh)e

During part of the period of his absence accused was often obe
served in the viginity of Boulogne, Seine, France (R5-8), At that place
on the evening of 1 December 1944, he flagged down a Jeep and asked where

CONFIDENTIAY

AFIDENTIA | '12120


http:DiaoipliJla.ry

(L3)

he could obtain gasoline for a weapons carrier in which he was riding
(R8,12). He was then wearing a soldier's uniform but an officer's cap,
. and gave his name as "James T. Vaughan®, producing identification papers
" made out to & soldier with that name (R8,11). The jeep contained mili-
tary policemen, and after some preliminaries, two of them set out to
return acoused to his alleged unit, an ordnance company a few blocks

away (R9). After the military policemen and accused had gone a short
distance, the latter, who was riding in the rear seat of the jeep, dis-
played a pistol and forced the driver to stop the wvehicle (r9). He

tock the .45 caliber pistol which one military policeman was ocarrying,
ocompelled o th to get out of the jeep, searched the other soldier, then
ordered them to get back into the jeep and drive away (R9). The military
policemen complied with accused's order, and later returned to the area
with additional weapons, but were unable to find accused (R9). After
acoused's s prehension, and later at the trial, one of the military poiice-
men positively identified him as the soldier who had displayed the gun
and taken his pistol (R9,10).

St Acoused was appréhended and returned to military control on
21 January 1945 in Boulogne, France (Rlz). Concealed on his person

" .were found a "live" United States Army hand grenade and a fully loaded,

French model, .38 caliber pistol (R13, and Pros.Ex.B). At the time of
his apprehension he readily admitted his identity and stated that he
zas lool§ing for a ride toward the battlefront, to Belgium or Holland
R14-15). . -

4, After the accused's rights as a witness had been fully ex-
plained to him, he elected to testify (R16-16). He categorically denied
that before his apprehension he had ever seen the military policeman
‘whose pistol he was accused of taking, and that he had ever had a govern-
ment pistol, but admitted that he owned an officer's cap and had worn
it in Paris (R16-17,19,23), and also that he was ‘absent without leave
"back and forth in Paris about three months™., He did mot turn himself
in to the Military Police because he ‘thought that they would send him
to a Replacement Center and prevent his return to his own unit (R18,22).
Ho testified that during his absence he had gone to Omaha Beach and to
Rheims, looking for his company, but without success, and further stated
that on the day of his arrest he had arranged with a sergeant of the
company where he was found to get a ride to Belgium (R17).

~ Acocused admitted his possession of the pistol and hand grenadse
and contended that he was carrying the former for “protection® (R20).
¥

5+ a. "“Desertion is absence without leave accompanied by the

intent not to return » & »* (MCM, 1928, par.l30a, p.142). The wndis-,
puted evidence, and accused's admission, clearly establishes his absence

WEIDENTH -
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without leave for 152 days. During that prolonged period he was in
Paris where he had many opportunities to return to military service,
and, from his failure to do 3o, the court properly concluded that he
absented himself from his unit with the intent of permanently abandoning
the military service (CM ETO 7663, Williams; Cl{ ETO 13956, Depiro).

b. With reference to Charge II and the Specification there- -
under, the identification of accused as the negro soldier committing
the robbery on 1 December 1944 was flatly denied by him, and an issue
of fact was thereby presented. The determination of this issue was
within the exclusive province of the court, and it may not be disturbed
by the Board upon appellate review (CM ETO 4194, Scott).

ce ©Co Acoused's admitted possession of concealed wegpons, as
alleged in Charge III and Specification, constituted a clear violation
of Article of War 96 (Ci{ ETO 3649, Mitchell).

. 6. The charge sheet shows accused to 't;e 25 years and five months
. of age. Without prior service, he was inducted 15 September 1943 at
Chicago, Illinois, ’

. 7. The court was legally constituted and had jurisdiction of the

- person and offense. No errors injuriously affecting the substantial
rights of the accused wers committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence. °

8. The penalty for desertion in time. of war i§ death or such other
punishment as & court-martial may direct (AW 58). Confinement in a peni-
tentiary is authorized on conviction of desertion by Article of War 42,
snd of robbery by Article of War 42 and section 284, Federal Criminal
Code (18 USCA 463). The designation of the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of confinement
is authorized (Cir.210, WD, 14 Sep.1943, sec.VI, as amended).

Judge Advocate
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Branch Office of The Judge Advocate Genera.l

with the |
Europea.n Theater of Operations S .
RO 87
BOARD OF REVIEW NO, 3 - 20 JuL 145

CM BTO 12128

" ’ ’ . . ! - - . '

UNITED STATES SEINE SECTION, COMMUNICATIONS ZONE,
o EUROFEAN THEATER OF OFERATIONS

Ve ) :
Trial by GCM, held at Headquarters,
Seine Section, Paris, France, 21 )
March 19454 Sentencet Dishonor- -
able discharge, total forfeitures
and confinement at hard labor for -
20 yearse Eastérn Branch, United
States Disoiplinary Barracks,

“Greenhaven, New York.

Privete MARSHALL L. BAIIEY
(26420917), 796th Anti-
aircraft Artillery Battalion

e

HOIDING by BOARD OF REVIEW NOe 3
SLEEFER, SHERMAN and DEWEY, Judge Advocates

i

. le The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2o Accused was tried upon the following charges and speci=-
fications: “

CHARGE I: Violetion of the 568th Article of War,

Specificationt In that Private Mershall L, BAIIEY,"

. 796th Antl Airoraft Artillery Battalion,

European Theater of Operations, United States
Army, did, at the Paris Detention Barracks,
Seine Section, Com Z, European Theater of Oper-
ations, United States Army, on or ebout 8 - .
January 1945 desert the service of the United
States and did remain absent in desertion

~until he was apprehended at Paris, France on
or about 14 January 1945, .

-1-
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CHARGE II: Violation of the 69th Article of Ware

Specification: In thet * * #* having been quly placed
in the custody of Corporal Lonnie E, YOUNG, :
Company Be 397th Military Police Battalion,
Com Z, European Theater of Operatlons, United
States Army on or ebout 8 January 1945, did,
at Metz, France on or sboubt 8 January 1945,
breek such confinemont before he was set at
liberty by proper authoritye.

He pleaded not guilty to, and was found guilty of, the charges and
specificationse Evidence was introduced of one previous oonviction
by swmary court for absence without leave for seven days in vip=
lation of Article of War 61, and two by special court-martiasl for
respeotive absences without leave for five days and 25 days in vio=
lation of Article of War 61, and for breach of restriction and breach
of parole, respectively, in violation of Article of War 96+ Three-
fourths of the members present at the time the vote was taken con=-
curring, he was sentericed to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due and to be con=
fined at hard labor, at such place as the reviewing euthority may
direct, for the term of his natural life. The reviewing authority
approved the sentence but reduced the period of oconflnement to 20
years, designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, and .
forwarded the record of trial for action under Article of War 50%.

. 3« The evidence for the prosecution shows that on 8 January 1945
accused and 13 other "stragglers", all in the custody of three military
police guards, were being escorted by truck from the Paris Detention '
Barracks to the Third Army Collecting Base. While en route, near
Metz at about midnight, the 14 prisoners were removed from the truck
at a hospital where they were to be quartered for the night, and were
marched under guard up sbout three flights of unlighted stairse
While so proceeding, accused escaped in the darkmess end could not
afterwards be found (R5-8,9-11), According to a "slip" held by the
corporal in charge of the guard, accused had one day's absence without
leave charged to him at the stockade (R6).

Accused was apprehended on 14 January 1945 by a sergeant of
the military police while on a flight of stairs in the rear of a cafe
in La Villete (Paris)s He made no attempt to escape, showsd identie
fication as to his name end serial number, and was in an American
uniforme The sergeant did not check for a "pass to be in Paris",
but checked accused's papers "and there didn't seem to be any in his
pockets"s He had no papers or authorization for traveling, and no
identification tegs or pay book were founde The sergeant asked -
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accused "how long he haj been AWOL, and he didn't coms out with it
to begin with, and I kept after him and he finally ceme out with it",
Accused stated he had been absent for about 30 days and tha.t he hed

"jumped transportation back to his organization", which "was a front
line organization". He did not state any "reason why he 1ei‘t" »
(r12-16).

. 4, Accused, having been warned of his rights by the lam mmber,
elected to remain silent (R16)e .

5. 8e Charge II and Specification

The evidence is undisputed that accused escaped from the
custody of militery police while he was being transported under gusard
from a detention barracks to a collection bases BEluding his guard
under the circumstances shown constitutes an ‘escaps from confinemsnt
within the meaning of Article of War 69 (CM ETO 3153, Van Breemen),

be Charge 1 and Specification

The evidence fails to show beyond a reasonable doubt,
however, that the accused intenjed to desert the service of the United
States on 8 January 1945, Without oconsidering the statemsnts which
accused made to the arresting sergeant, which, if they be regarded
as showing intent to desert, were tantamount to a confession and mani=
festly inadmissible as such, the only proof of desertion is the showing
that accused escaped fram confinement from his escort guard of military
police and remained absent without leave for a period of six dayse
There is no proof that acoused was under charges in his own organi-
zation and no spegific proof that his prior absence therefrom was without
authoritye There is no proof as to the location or duties of his.
organizatione The statement that he was with a "front line organi-
zation®™ is too indefinite and general to show beyond a reasonsable
doubt that accused was attempting to avoid hazardous dquty at the time
he .made his escapee WThen apprehended, he was not attempting to con=
ceal himself or to resist arrests He gave his correct name and serial
numbere He continued to wear his uniform. His statements indicated
no intention of deserting, and he was not engaged in crime, unlawful
acts or in any gainful occupatione In the opinion of the Board of .
Review, the evidence is sufficient to show thet accused a’bsented himself
without leave from 8 January 1945 until 14 January 1945, but it fails
to show circumstances from which it reasonsbly may be inferred that
he entertained the intent necessarily required for a finding of guilty
of the serious and cowardly offense of desertion (See CM ETO 1395, *
Saunders; CM ETO 1567, Bpicocchi).

.
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6o The Specification of Charge I alleges that accused deserted
the service at the Paris Detemtion Barracks, The proof shows that
he escaped from confinement at a hospital near Metze This slight
varisnce as to place was not prejudiclal to the substantial rights
of accused (CM 230827, Sheffler, 18 BeRe 59 (1943)).

T« The charge sheet shows that accused is 21 years of age and
wes inducted 20 January 1943 at Camp Grent, Illinoise No prior
service is showns : !

8¢ The court_v/vas legally constituted and had jurisdiction of
the person and offenses Except as noted herein, no errors injuriously
affecting the substantial rights of .accused were committed during the
triale The Board of Review is of the opinion that the record of trial
is legally sufficient to support only so much of the findings of guilty

~ of Charge I anj its Specificetion as involves a finding thet accused

did, on 8 January. 1945, absent himself without leave until 14 January
1945, in violation of Article of War 61, and legally sufficient to
support the remeining findings of guilty and the sentence as approved.

9 fhe.}designation of the Eastern Branch, United States Disoiplinary
Barracks, Greerhaven, New York, as ths place of confinement, is euthor-
ized (AW 42; Cir.210, WD, 14 Sept. 1943, sec.VI, as emended)e

-

ﬂ/@f@%&r’ Judge Advocate
MM pM Judge Advocate
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Branch Office of The Judge Advecate Gemeral
with the
Eurcpean Theater ef Operatioms
APO 887

BOARD OF REVIEW NO. 1 15 JUN 1945
CM ETO 12162

UNITRD STATES ' 2D INFANTRY DIVISION

3
Yo ) Trial by GCM, comvemed at _
- ) Frehburg, Germany, and Pilsen,

Private HAROLD S. GROSE ) Czechoslevakia, 12, 10 May

(15069746), Compary K, ; 1945, Sentences Dighomorable

38th Infantry discharge, total forfeitures,
and confinement at hard labor
for 1ife. Easterm Branch,
United States Disciplimary
Barracks, Greemhaven, New York,

HOLDIKG by BOARD CF REVIEW KO, 1
RITER, BURROW and STEVEERS, Judge Advocates

ls The record of trial im the case of the soldier mamed above
has been examined by the Board cf Review, .

2+ Accused was tried uponm the following charges and specifies-
tions: ’ :

CHARGE I: Violatiom of the 64th Article of Wer,

Specification 1t In that Private Harold S, Grese,
Conmpany K, 38th Isfantry, APO #2, Europear
Theater of Operatioma, U, S. Army, did, at
Waldbardau bei Grimma, Germany, om or about
25 April, 1945, 1ift up a weapon, to wit, a
pistol against Captain Jolm S, Calhoum, 38th
Infantry, his superior officer, who was then
in the exscution of his office,

Specification 2: (Fimding of mot guilty).

ok L 12162
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CHARGE II: Violatiom of the 92nd Article of War,

Specification: Im that * % % did, at Waldbardeu
bei Grimma, Germany, om or about 25 April,
1945, farcibly and felonicusly, agairst her
will, have carral lmowledge of Helga Bechsteim.

He pleaded mot guilty and, all of the members of the court present

. at the time the vote was taken concurrinmg, was foumd not guilty
of Specification 2 of Charge I and guilty of the other specifications
ard charges, Evidence was imtreduced eof one previous comviction by
special court-martial for behaving with disrespect towards a superier
office im vielaticn ef Article of War 63, All of the members of

_ the court present at the time the vote was takem concurrimg, he was
sentenced to be dishomorably discharged the service, te forfeit all
pay and allowances due or to become due, and to be confimed at hard
labor, at such place as the reviewing authority may direct, for the
terr of his matural life, The reviewing authority approved the
sentence, designated the Fasterm Branch, United States Disciplimary
Barracks, Greenhavem, New York, as the place of cemfinement, and
rorwarogod the record of trisl for action pursuant te irticle of
War 504,

" 3, Evidence of a most convinmeirg and substantial quality supports
the firndings of the court that accused at the tixe amd place alleged
engaged in sexual intercourse with Helga Becksteim, a female of "
Gerzan »ationality, All of the elements of the crime ef rape, visz
(2) penetration of the female's wulva.(b) with ferce and without
her consent are present, From the evidence, it is clear that
the youmg woman mot only resisted to the sxtent of her powers umder
the circumstances, but also that accused by display ef firearms
and the administration of physical vielence terrorized the girl
inte submission, which was met a real comsent as contemplated by law, -
The firding of accused!s guilt is sustained by substamtial evidence
(CM ETO 8837, Wilsew, and authorities thereinm cited),

- 4Le The accused pointed his pistol at Captain Calhoum and de-
manded that the jeep im which he was riding be stepped (R73,76,86),
The officer was cbviously im the execution ef his office, amd the
evidence is clear that accused kmew Captaim Calhoun and was comscious
of his acts, The offemse (Charge I, Specificaticn 1) was proved
beyond reasonable doubt (CM ETO 106, Orbom; CM ETO 2904, Smith)e

5¢ The charge sheet shows that accused 1s 19 Yesars sevem months

of age and enlisted 16 August 1941 at Fort Hayes, Ohio, te serve
three years, His service period is govermed by the Service Extensiom

12162
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Act of 1941, He had me prier service,
6s' The pemalty fer rape is death eor life impriscement as

the court-martisl may direct (AW 92), amd for lifting a weapem
against a superier efficer in time of war is death er sueh other
pmishuent as & court-martial mey direct (AW 64)e The desigmatiea
of the Eastern Bramch, United States Disciplimary Barracks,
Greenhaven, New York, as the place of cenfimement is proper

(AW 42; Cir,210, YD, 14 Sopt)%), sec,Vljas emanded),
& . .
- /‘ﬂ‘ﬂ' Judge Advocate

MZ_@@)& Judge Mvecate
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Branch Office of The Judge Advocate General
© with the

European Theater
APOC 887

(53)

. 'CM ETO 12169 ‘

UNITED STATES ) 1ST AIR DIVISION

Ve Trial by GCM, convened at
AAF Station 103 (England),
4,5,6 May 1945, Sentence:
/Dishonorable discharge,
totel forfeltures and con-
finement at hard labor for
life. United States
Penitentiary, Lewlsburg,
Pennsylvania.

! ) S
HOLDING by BOARD OF REVIEW KO, 1 B
: BURROW STEVENS and CARROLL Judge Advocates

Private JOHN E. NOLD
(12085587), 1209th -
Quartermaster Company
%ergice Group (Aviation)“
RS . .

Y

Qs N Nl Coaast® Wt Canssst? Vst Qg Qe St St

- 1. The record of trisl in the case of the soldlier
naned above has been examined by the Board of Review. ’

2. Accused was tried upon. the followlng Charge and
" Specification: ;

S—

CHARGE: Violation of the 92nd Article of War.

Specification. In that Private John E. Nold,
1209th Quartermaster Compary Service
Group (Aviation) (RS), AAF Station 128, °
APO 557, U. S. Army, d1d, at AAF Station '
128 APO 557, U. S, Army on or about
27 farch 1945 with malice aforethought
» willfully, deliberately, feloniously,
unlawfully, and with premedlitation kill
one First Lieutenant Jerome:M. Welner,
Quartermaster Corps, a human belng, by

~shooting him:with a Germsn Luger automatic
pistol.-

~
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He plesaded not gullty and, all of the members of the court
present at the time the vote was taken concurring, was .
found gullty of the chargse and specliflication. No evidence
of previous convictions was Introduced. All of the members
of the court present at the time the vote was taken con-
curring, he was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor, at such place
" a3 the reviewing authority may direct, for the term of hils
ngtural life. The reviewing authority approved the
gentence, designated the Unlted States Penitentlary, »
Lewlsburg, Pennsylvanisg, as the place of conflnement, and
withheld the order directing the execution of the sentence
pursuant to Article of War 50%.

3+ The evidence 1s clear, substantlial, and undls-
puted that at about 0940 hours on 27 March 1945 accused
entered the quartermaster office at hls station in England,
pointed a German Luger pistol at First Lieutenant Jerome M.
Welner, his acting company commaender, and fired six times.
"~ Lleutenant Welner dled almost immedlately, with eleyen
bullet wounds in his body. Ample evidence, independent of
accused's voluntary pre-trlal confesslon, supports the
court's findings that accused was guilty of murder (MCI,
1928, par.l48a, pp.l62-164; CM ETC 11178, Ortiz: CM ETO
- 12850, Philpot; and authorities therein cited).

" The record ls replete with evidence from whilch .
the couwrt could properly find express or lmplied malice.
- The day before the shooting, accused had had an argument with
-'deceased regarding his requsst for an emergency furlough
~because of his father'!s operation for a brain tumor, the
officer explaining that there was not "much chance" to get
leave because a'Red Cross cablegram had stated that there
was no lmmedliate family problem. Accused asked to be
transferred out of the company and that he- be broken from
his grade as Staff Sergeant (R13,14). On the sgme date an
order was publlished reducing accused to the grade of
privete "at his own request™ (Pros.Ex.7). On.27 March,
about 15 or 20 minutes before the shootlng, accused engsaged
in an argument with deceased and pleaded to be transferred
to the infantry rather than to an ordnance company on the '
station as he-dld not want to remaln at the station, but
the officer stated that it was too late as the orders had
- been cut (R9,22). Accused then went to his barracks,
started to pack his clothes, came across the Luger, put
six cartridges 1n the gun, and walked to the Quarturmaster
Office, (Pros.Ex.9). About three to five minutes before the
shooting, he came Into a laundry room, shook a friend's
hand, and sald words to this effect: "So long, I'll be °
seeing you" (R93). Accused ssid in his voluntary pre-
trial confession that, after walking to the Quartermaster’
office: *

LONFHDENTIA - 99p9
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"I went into the hallWay and heard
some volces in Lt. Weilner's office,
-80 I waited in the hallway. I guess

I knew I intended to shoot Lt. Welner,
or else I couldn't have taken the
pistol there. I stood in the hallway
only a couple of seconds when some
officers came out of Lt. Welner's
office, passed me, and went out8ide.
I first looked outside after.them and
then I pulled the slide .on the gun
back, letting 1t go forward and so
charging the gun, and then I opened
the Joor to Lieutenant Weiner's office"
(Pros.Ex 9). : . ,

(55)

For further details of the evidence, .reference is made -
to paragraph one of the review of the staff judge advocate
of the appointing authority.

4. The serious question raised in this case is

that concerning the sa ity of accused, Several enlisted
men testified as to hls eccentrlc habits, including the
fact that several times some months before while® sober he
had beat hls head against the walls of his barracks, -
causlng some damage, although one soldler testified that
some of the men in the outfit "used to kid around, hit
‘%heir)heads against the wall and say, 'I want to go home!'"

R106). , .

' A defense wltness, Captain Edward F. Falsey, Chief
- of Neuro-Psychlatrlc Section, 303rd Statlion Hospital,
testified at length regarding a psychiatric examination he
had made of accused on 31 March (R120-136). His opinion

was that accused presentéd a clinical picture of a consti-
tutional psychopathic state, manifesting emotional insteblil-
ity (Rlzsg that at the time of the shooting accused knew
the difference between right . and wrong, but would have

- much more difficulty adhering to the right "than would an
individual of normal character, temperament and impulse
structure®" (R126,128). With reference to accused's

hitting his head against the wall, the witness said ‘that

he Judged A

"that those: actions were manifestations

_of emotional Inatabllity in the phase

of frustration, that they were analagous-
of the temper tantrums of & child whose
immediate Jeslires were not satisfied.

By that, I mean I don't think the accused
derived any pecullar egotlistic pleasure
from hitting his head sgainst the wall.

I think he just became angry and. dxd 1t"_

(R125). QNFwti\ﬂ' Ii»\ ]_21(;?9
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. In rebuttal, the prosecution offered as a wltneas
Major Phillip H. Gates, psychliatric consultant, 805th
Hospital Center, who testifled that two week's observation
and an examination of accused on 14 April by himself, led
to the conclusion that his general condition was constitu-
tlonal psychopathic state, emotional 1lnstability; that he
was sane, although having an emotional 1Instabllity character-
1zed by violent outbursts of temper; that the act of
shooting was carried out during such an outburst and at

- that time he was without complete control of his actions;

that both before 'and subsequent to the act he was agble to
distinguish right from wrong and was able to take responsi-
bility for his actions; that he 1s able to stand trial"
(R137-139), His conclusion was further clarified with

the statement: :

' "That the” outburst of anger during
which the act occurred did not con-
stitute a perlod of insanity, and -
that during the outburst of anger he
was as able to dlstingulsh right from

-+ wrong and to adhere to the right as 1s.

e to be commonly found 1n conditions of

extreme anger (R139).
Lt The Manual for Courts-Martial'provides:"

"A person is not mentally responsible
for an offense unless he was at the
time so far free from mental defect,
dlseass, or derangement as to be able
concerning the partlcular acts charged
both to distingulish right from wrong
and to adhere to the right" (mcM, 1928,
par.?Ba’ P 63). -

: . This definition of insanity is based on the rule
which has been adopted by the Unlted States Supreme Court
(Davis v. United States, 160 U.S. 469, 40 L.Ed, 499 (1895)
and other Supreme Court cases cited in CM ETO 739, Maxwell).
In Davis v. Unlted States, supra, the Supreme Court held
that, in order for an accused to be absolved from respon-.
sibility, 1t 13 necessary that :

"his will # # % the governing power of
his mind, has been otherwise than volun-
tarlly, so completely destroyed that his
actlons are not subject to it, but are
beyond his control" (160 U.S. at p.477,
40 L.Ed. at p.502).

The Board of Review has held that it is no defense
to a charge that an accused had difficulty in ashering to
the right (CM ETO 3717, Farrington; CM ETO 5747, Harrison-

ON\-iBENTlAL | 19169
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Ci ETO 9424, George E. Smith, Jr.). These holdings are

in harmony with the holdings of the civil courts (Cf: 14
Am.Jur., sec.32, pp.788,789, and other authoritles cited
in CM ETO 9424, George E. Smith, Jr., supra). As the

court seid in Pest v. Commonwealth, 124 Ky. 747, 99 SW 978:

"It 1s the duty of Jsuch/ men who are not
insane or 1diotic to control their evil
padslons and vliolent tempers or brutal
instincts“

They are the class of persons who need most the restralnt
of the fear of punishment.

The question- of accused's legal sanlty was essen-
tially one of fact for the court, and since substantlal,
competent evlidence supports the court's findings, they will
not be disturbed by the Board of Review upon appellate
review (CM ETO 739, Maxwell, supra; CM ETO 9424, George E.
Smith, Jr., suprsa, and authorities therein citedg .

‘ 5. The charge sheet shows that accused is 23 years
seven months of sage and that he enlisted 6 June 1942 at
New York City, New York, for the Air Corps, unassigned, to
serve for the Juration of the war plus six months. He had-
no prlor service.

6. The court was legally constituted and had jJuris-
diction of the person and of fende, No errors injuriously
affecting the apbatantiel rights of accused were committed
during the trial. The Board of Review 1ls of the opinion
that the record of trlal is legally sufficlent to support
the findings of guilty and the sentencs.

o 7. - The. penalty for murder is death or life imprison-
‘ment as the court-martial may direct (AW 92). Confinement
in a penitentiary 1s authorized upon conviction.of murder
by Article of War 42 and sections 275 and 330, Federal

. Criminal Code (18 USCA 454 »567). The designation of the
United States Penitentiary, Lewlsburg, Pennsylvania, as

the place,of confinement is' proper (Cir.229 WD, 8 June
1944, sec.II, pars.lb (4), Sb). T ~

- %: Z‘;’éf’!ﬂh I Judge Advocate

Llonid X e | 51350 rvecso
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Branch Office of The Judge ..dvocate General
with the '
Zuropean Theater r
AP0 887 :

!

BOARD OF REVLZH NO. 1 9y AUG 1945
Ci £T0 12180

UNITED STATES SEVENTH UNITED STaTlS Al

V. Trial by GCk, convened at Saverne,
France, 1 iarch 1945. Sentence:
Dishonorable discharge, total for-
feitures and confinement at hard
labor for life. United States Peni-
tentiary, Lewisburg, Pennsylvania.

Private First Class
LAVRENCE Jo EVERETT
(34203769), 93rd Quarter-
master Company (Railhead)

Y/ M N el o P e et

EOIDING by BOARD CF REVIES K0. 1
BUERGR, STsVLlS and CARRCLL, Judge Adv‘oca.tes

l.. The record of trial in the case of the soldier named
above has been examined by the Board of Review.

2. 4ccused was tried upon the following charges and
specifieations:

CI~XAB.GE I: Violation of the 92nd article of tiar.

Specification: In that Pfc Lavrence J. Lverett,
93rd Qi Co (RHD) did at lLiolsheim, France,
on or about 3 Decerber 1944, forcibly and
feloniously, against her will, have carnal
knowledge of iirs Aline Scheuer.

CHARGE II: Violation of the 96th Article of Viar,

Specifications: In that i # % did, at Lolsheim,
. France, on or about 3 December 1944, wantonly -
and recklessly discharge a U.S. .30 Cal.
Carbine in or near the home of lr and irs
Emil Rauner,

CONFIDENTIA: | -
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He pleaded not guilty and, all of the members of the court
present at the time the vote was taken concurring, was found
gullty’ of both charges and specifications. No evidence of
previous convictions was introduced. All the members of the
court present at the time the vote was taken concurrlng, he
was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due, and to
be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life,

The reviewing awhority, the Commanding General, Seventh
United States Army, approved the sentence, designated the -
United States Penitentiary, lewisburg, Pennsylvania, as the
place of confinement,and forwarded the record of trial for
action pursuant to Article of War 50%.

3, . The credible testimony of the 23 year old prosecu-

- trix establishes that, at the time and place alleged, shortly
after occupation by American troops, accused, a colored soldler,
whom .she had never seen before, engaged in two acts of sexual
intercourse with her, to which she submitted without her consent
because of fear of death at the hands of accused, who continually
threatened herself, her parents, and her 22 months old baby, with
his carbine and fired the same several times from the house. Her
testimony as to” his terrorization of herself and her family is
corroborated by that of her parents. #ccused testified that he
engaged in one act of intercourse with.her (the second testified
to by her), but asserted that he had visited the “house on several
. occasions prior to the day in question and had made a date with
the woman; that on that day he fired his rifle about 50 yards
away and not at the house; and that she not only consented to . -
intercourse with him but actively assisted in its consummation, .
The implicit denjal of the first act of intercourse, upon vhich
the prosecution must be deemed to have relied for its proof of
the Specification of Charge I (Cx 7078, Arthur L.Jones),

~ created an issue of fact for the dbermination of the court (Ci
.ETO 11376, longie; Ck E10 11608, Hutchinson), as did eaccused's
assertion that intercourse was with consent. (G ETO 7869, idans
and Harris, and cases therein cited). The cited cases and G
ETO 1,040, licCreary, are authority that the court's determination
. of these issues against accused in 1ts findings of gullty of rape
. .are supported by substantial evidence.

- L. The evidence leaves no doubt that accused wantonly and -
recklessly discharged his carbine, inferentially of the description
allegsd, as charged in the Specification of Charge II, in violation
.of Article of War 96 (Ci ET0 866, 0'Connell and Haza; Cu ETO 3677,
Bussard, c E1Q 3201, Idward H. uﬂlth;. \

COFFIDENTIAL |
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: . 5. :The charge sheet shows that accused is 22 years -
of age and was inducted 25 April 1942 at Camp Blanding, Florida.

‘ His service period i1s governed by the Service Extension Act of. -
‘1941, He had no prior.service.. . 0 P

: 6., The court was legally constituted and had jJurisdiction
of .the person and offenses. - No errors injJuriously affecting the
substantial rights of dccused were committed during the trial.
The Board of Heview is of the opinion that the record of trial
is 'legally sufficlent to support the findings of. guilty and the
sentence. =~ - . R R -
‘ 7. The penalty for rape is death or life imprisonment & .~
as the court-martial may”direct (AW 92). Confinement in a peni-
tentiary is authorized upon conviction of rape by Article of
War 42 and sections 278 and 330, Federal Criminal Code (18 USC4A -
457,567), The designation of the.United States Penitentiary,
lewisburg, Pennsylvania, as the place of confinement, is proper
(Cir.229, WD, 8 June 1944, sec.II, pars.lb(4), 3B). -

-~ . -

v

' J.pr_l'ge‘ Advocate

- ‘Judge Advocate

Judge Advocate
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(63)
Branch Off:l.ce of The Jndge Advocate Generd
with the ’
hropean Theater of Operations
APO 887
BOARD OF REVIEW NO, 1 27 JUN 1945
M ETO 12203
UNITED STATES ),SEIHESETIOH,CCINUHICLTIONS
. . ) 'ZONE, EUROPEAN THELTER F
v g OFERATIONS
Technicians Fourth Grade = ) Trial by ch, convened at Paris,
CLYDE E. BRUCE (37725687) and - ). France, 19 March 1945, Sentence
.MUBAT T. FORDYCE, Jr, (38583803), ) as to each accused (suspended as
Technician Fifth Grade RICHARD I ) to 8ll accused except Rehnert):
RFANERT_(33488948), and Privates ; Dishonorable discharge, total
—WILLIAM E, SHARPE (35923691), forfeltures and confinement at
JOHN G. HOWE (31296031), and TONY ) - hard labor for 10 years.
" SHYMANTK (36779895), a1l of Com- ) Eastern Branch, United States
‘pany C, 716th Rallwgy Operating ) Disciplinary Barracks, Greenhaven,
Battalion ) New Yorke

HOIDING by BOARD GF REVIEW WO, 1
 RITER, BURROW and STEVENS, Jndge Advocates

. 1{. The record of trial in the case of the soldiers named goove
haa ‘been examined by the Board of Review,

‘2, This case belongs in the same catogory as CM ETO 823!;, Young,
et al.s CH ETO 8236, Fleming, et al.; and CM ETO 8599, Hart, et al. . ..
The accused were charged with the crime of conspiracy to defrmd the
United States of supplies and equipment furnished and intended for the
‘military service in combat with the enemy, They were acquitted of this:
crime, In saddition, however, ii was charged f.hat ea.ch accused severally
and serpa.rately

'did***vrongﬁllydiapose of * % %
'PXt (Post Exchangs) rations, property of
the.United States and intended for use in
the military service thereof, thereby
diverting vital supplies from use in the .
theater of operations and eontributing to
a shortage of supplies during a eritical
period of combat operations®,

congﬂ{nleL . A 272‘&34__
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' These allegaticns differ in minor details from similar specifications |
involved in the Young, Fleming and Hart cases, but

*% # % when considered as & whole /&

allege something more than the unauthorized
disposal of Governmsnt property furnished
or intended for the military service thereof
under the 9th paragraph of the Shth Article
of War ® (Cll ETO 8234, Young, supra)e -

The clzuse: B | \

“"thereby diverting vital supplies from use
in the theater of operations eand contributing
to a shortage of supplies during a critiecal
period of combat operations® .

alleges an additionsl element 'l"hich the prosecution must prove and there
is thereby stated an offense of greater gravity than the offemse under
the 94th Article of War of wrongful disposing of Govermment military
property, - It is of the same degree of seriousness as the offense of
destroying and injuring national defense materials as denounced by
Congress in the Act of April 20, 1918, c¢.59, sec.5, as added by Act
Nove 30, 1940, ©4926, 54 Stat. 1220 (%0 USCA sec.lOS). The Board of
' Review concludes that the principles anmnounced in the Young, _;g_i_ng_
and Hart cases control the instant case,
. The proof of this additional elemt in the instant case is
almost identical with the proof contained im the Young, neuing and Hart
. cases and ueets the test therein cribed, -

3. 8, Prosecution's evidence showed f.hat accused Bruce, Rehmert,
Shymanik and Sharpb and another soldier named Kelly, removed five cases
of post exchangs rations from a railroad car in Matelot Yard, near
Versailles, France, on or about 15 OGctober 15hk; that the cases were
deposited in a motor truck and were immediately hanled away from the
yard, The allegation that these accused "did * # #* wrongfully dispose®
of the property was literally proved, Beyond doubt the record of trial
is legally sufficiént tosupport the findings that each of sald accused
was guilty of the offense alleged in the Specification preferred against

be The evidence which supports the conviction of Fordyce
showed that he removed on one occasion two cases of post exchange
rations from a railroad train and placed the same in an empty railroad
car. At another time, five or six cases of cigarsttes were sesn in the
locomotive which Fordyce operated, With respect to Howe, he was seen
to take one box of post exchange rations from a’ railroad car and place
it in his duffle bag, _

ot FIENTIAL L 1R283
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It m therefore proved beyond doabt that Fordyce and Howe
were each guilty of larceny. Bat was it shown that each of them .
wrongfully disposed of govermment property? A sharp distinction must

| . be made between the disposition contemplated by the 9th paragraph of

the 9kth Article of War and the disposition which is involved in the

- instant case, As 1o the latter, the Board of Review has sald:

© %The allegation that accusaed wrongfually

- disposed of the cigarettes in effect
specifies that accused wrongfully diverted ST
.thmfromthemalandpropercharmelaof o
distritution® (m ET0 823k, m ot 8,

“Era L
~ There i3 therefore, no difficulty in concluding that Forduco

\and Howe were esach guiliy of a wrongful diversion of Goverrment properby

v

- Rahnertiaproper(Cir. 210, ,-ll;

and are, guilty of the crrfense eharged against esch of thea individuny

" ha ‘The charge cheet shows that Rehmert is 22 years two mﬂm
of age and was inducted 25 Jarmary 1943 ‘at Allentown, Pennsylvania, to
serve for the dant.ion of the war plus li.: rwonths, Xo prlor acrrico
is uhown. :

¥

-Se The eourt was legally comtitnted and had Jm-dicum of
-the persons ‘end offensess No errors injuriocusly affecting the substantial
rights of asccused Rehnertwers eommitted Quring the trial, The Board of -
Review i3 of the opinion that the record of trial is legally sufficient
as to ascused Rehne:rb to aupport the ﬁ.ndings of gullty and the sentence
as appmedo : ‘

: 6. The designaﬁon of Eastern Branch, United States Disciplinary
Barracks,’Greenhaven, New York, as the place of ¢pnfinement of abcused
s yac VI, as mendq;l).

7

L

—~
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 887
BOARD OF nEvmw NO. 2 - 21 JWN 1945
CM ET0 12205 - o
u N ITED- STATES - ) ADVANCE SECTION COMUNICATIONS ZONE,
: ' . )) EUROFEAN THEATER OF OPERATIOI\B.
‘v'. . ]
) Trial by GCX, convened at Neiderbreisig,
Private WILLIAM JONES . g 'Gemany, 11 Ma.y 1945. Sentence: Dis-
(33801100), 3110th Quarter- - honorable dischargse, total forfeitures
master Service Company =~ - ) and confinement at hard labor for life.
. ) United States Penitentiary, Lewisburg,
) . Pennsylvania. :

‘ HOIDI!‘G by BOARD OF REVIEW NO. 2 . .
VAN BENSCHCYI’EN, HILL and JULIAN, Judge Advocate .

l. The reca'd of trial in the case or the soldier named above
. has been examined by the Board of Review.

‘2. 'Accused was tried upon the following Charge and Specifica-
“tioni:

A}

CHARGE: Violation of the _92nd Article of War.

Specification: In that Private Willlam Jones,
3110th Quartermaster Service Company,
did, et or nsar Trohe, Gemany, on or
about 3 April 1945, forcibly and felon-
iously, against her will, have carns.l
knowledge of Edith Backenhaupt.

- He pleaded not guilty and, three-fourths of the members of the court
‘present at the time the vote was taken concurring, was found guilty
of the Charge and Specification. Evidence was introduced of two pre-
vious convictions, one by summary court for absence withow leave for
three hours during an emergency alert, and one by special court-martial,.
for absence without leave for two days, both in violation of Article of
War 61. Three-fourths of the members of the court present when the vote
was taken concurring, he was sentenced to be dishonorably discharged the

| counnﬁ‘if'lkl_ o 12205


http:HOIDI.tG

- (68) .

service, to forfeit all pay and allowanoces due or to beoccme

dus, and to be confined at hard labor, at such place as the
reviewing authority may direct, for the temn of his natural

life. . The reviewing authority approved the sentence, designa«-
ted the United States Penitontiary, lewisburg, Permaylvania, ,
as the place of confinement and forwarded the recard of trill .

for ‘action pursuant to Article of War 504, \

3. The evidence for the prosecution ahoia that on 3 April

: 1945, accused was a member of the 3110th Quartermaster Service

ny, which organization was stationed near Trohe, Gemany

. Campany
(%7,12,15). " Some time betwsen 1400 and 1500 hours on this date,

" he entered the flat of Wilhelm Hedrich, a German civilian,

pointed his carbine at Herr Hedrich, his housekeeper and his

- daughter Edith Bockenhaupt, all of whom were present in the
. kitchen (R15,18,19,23). He told Harr Hedrich and the house-

~ keeper to sit down and to remaln there (R15,25) following

. which he grabbed the girl, Frau Bockenhaupt, by the hand and
~ "dragged" her across the hall and into a bedroom about four

-. steps from the kitchen (R15,20-24). Leaving the girl in the

bedroom, he returned to the kitchen, with his weapon in his
hand, and discovered that the German man and woman wers still

" there. He timn returned to the bedroom, seized the girl,

threw her on the bed, threatened to shoot her if she tried

* to get up, "forced" her to remove her pants, snd had inter-

course with her againat her will snd consent, and an emission
(R16-17,21-22). During this time accused had his carbine ly=-
ing beside him on the bed (R17,18), Following the intercourse
he went into tie kitchen again to see if they were still there
and finding them left the flat descending by. way of the back-

 stairs (R17,24). -

About an hour later the victim, Frau Bockenhmpt s

. was emined by a civilian physician who discovered no wounds

or semen but found her "very rervous" and "highly excited"

(R24,27,28). As a result of the incident being reported to

~an officer of an American infantry unit stationed nearby, a

detall of three men were sent to guard the house. The follow-

© ing day, &4 April 1945, two colored soldiers, carrying carbines,
" .were seen by members of this guard, apprcaching the house from

across a field (R7,8,9,24). Both of the soldiers ertered the

" Hedrich flat by way of the back door. One of the soldiers:

waited on the stairs while the other mounted the stairway and '
entered the kitchen, placed seversl bars of chocolate candy. : '
on a table and indicated to Frau Bockenhaupt that they wers in— !
tended for her; but she refused the gift (R9,10,18). The detail =
guarding ths house had followed them into the house and then

~ 'disarmed both of the soldiers and placed them under guard. One
- was the accused, who was positively and definitely identified by

the women and her father as the American soldier presemt at their-
house t_.pe preceding day and by the girl as her assailant.. He

R —— o 12205}u
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was recogni:ed by his face and by the fact that he was tall
- and erect. He was also identified in court (29,15,25).

A. Accused after his rights as a witness were expla.imd
to him, elected to be swarn as a witness in his owm behalf. He
. testiffed that on 3 April between 1400 and 1500 hours he went
to the suppsr room of his organization to buy rations and to
‘leave some money with the supply sergeart (B29-30). He returned
to his barracks aad remined tlere until 1800 hours when he .
went on guard duty (K30). EHe danied that he left camp on the
day of the alleged assault (B31l). He admitted going to the
village on 4 April 1945, stating that he and his friend carried
chocolate bars and cigarettes with them which they intended to
trade for wine ar cognac (R29,30,32). He went in the Hedrich
flat and up the steps: because that was the only place where he
cbserved a light (R31,33). He said that he had been to the vil-
lage about twice before (B31) and later testified that he had
pever been there previously (R36,37,38). He denied knowing the . °
woman to whom he offered the chocolate bars and insisted that
"he had no knowledge ttnt she bad been attacksd (m32). -

. Staff Sergeant Maren P. ¥cDowell and Corporsl Lac
Dorsey, both members of the 3110th Quartermaster Service. Company,
corroborated accused's testimony that he dbtained his PX rations
and left some money for safekeeping sometimes after the lst of
April and that he was seenonguardbemeqh and l.30;n, 3April
1945 (R39,40,42,43).

5. There is competant and stbstantial evidence to estahlish \
the commission by accused of the crims of rape as charged. He was
identified by the woman amd ber father as the American soldier
present in'their spartment on the aftermoon of 3 April 1945. His
idertification was established by positive and convincing testi-
mony. He was also idert ified in cowrt. On the day following
the assault accused returned to the flat of the victim, accompan-
ied by ancther colored soldier. He admitted being present in .

‘the Hedrich house on the latter date at which time he was appre-
. hended, disarmed and placed under guard. Although he denied S
. being present in the flat the preceeding day ami attempted to v
. ~egtablish an alibi, the testimony other than his ovm fails to = -
“ account fa his presence at any place at the tims of the rape,
other than at the place of the crime., It is reasonably possible '
for accused to have secured his PX rations and to have been on . - -
- guard in camp between the hours of 4 and 4:30 pm and to also .
. have been mresent at the residencs of the victim nearby when the
' rape was committed between 2 and 3 o'clock pm, 3 April 1945. The

fact ‘Et on the following day, he carried chocolate FX rations
with hin walked across the fields directly to the house in
question temls to support the statements of the German witnesses
and to contradict and discredit accused's testimony. Questions .-
concerning the credibility of witresses and the resolving of

disputes dt fact are issues for the sole detemimtion of the

coumzmm . 1220'
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court and their findings, where supported by substantial evid-
ence will not be disturbed by the Board of Review on appellate
review (CM ETO 1953 Lewis; CM ETO 3937, B:lgrow° Cu ET0 5561, .
Holden and Spencer. - o

"Rape is the unlawful carnal knowledge of a woman - - -
by force and without her consent" (MCM, 1928, par.l48b, p.165).
Every element of this crime was fully and legally established
(C¥ ETO 6224, Kinney and Smith, CY ETO 9611, Pralrechief, cM
ETO 11267, Fedico). .

There was received in evidence some incompetent
testimony conceming the father's statements to the civilian
doctor and army authorities which was glearly hearsayand inadmis~
sible., As the compestent evidence on the points upon this hearsay
was received was clear and definite, the admission of this incom-
petent testimony did not prejudice the substantial rights of the
"accused. The legal evidence was of "such quantity amd quality"
a8 practically to compel in the mind .of conscientious and reason-
~ 'gble men the finding of guilty (CM ETO 1693, III Bull JAG 1853
. CM NATO 2519, III Bull. JAG 278). .

- 6._ The oourt was lega.lly constituted and had Ju.risdiction
of the psr3on and offense. No errars injuriously affecting the
substantial rights of accused were committed during the trial,
The Board of Review is of the opinion that the record of trial
is legally sufficisnt to axppart the tindings of guilty and the b
sert. ernce,

AY

-

7. The charge sheet show.s that accused ig 22 years and
four months of age and was inducted 4 October 1943 at Hxiladelphia,
Pennsylvn.nia. He had no prior service. .

‘8. The penalty for rape is dea.th or life imprlsonment as
the court-martial may direct (AW 92). Confinement in'a penitentiary
is authorized upon conviction of rape by Article of War 42 and sec-
tions 278 and 330, Federal Criminal Code (18 USCA 457, 567). The
degignation of the United : States Penitert iary, Lewisburg, Pennsylvan-
ia, as the place of confinement, is proper (Cir.229, WD, 8 June 1944,
sec.II, pars.lb(l.), 3b).

Judge ‘Advocate

Judge Advocate

CONFIZENTIAL. o 122(')5~



AR A
B ETA)

(11)

Branch Office of The Judge Advocato General
: with the .
.European Theater of Operations
APO 887

BOARD OF REVIEW NO. 3 20 JuL 1945

CM ETO 12210
UNITED STATES ) THIRD ARMCRED DIVISION |
| v - Trial by GCM, convened at Darmstadt, .
Germany, 16 May 1945. Sentence:
Private ROBERT H. BLACK : Dishonorable discharge, total for-
(35295571); Company H, ) feitures and confinement at hard
' 36th Armored Infantry ) labor far 35 years. Eastern Branch,
Regimert - . ) United States Disciplinary Barracks,
_ ) Greenhaven, New York.

HOIDING by BOARD OF REVIEW NO. 3
smm, S{ERUAN and DEWEY, Juige Advocates

1. Accused was-charged with violating Article of War 75
in that he sought safety in the rear while his company was engaged
with the enemy. In presenting its case, the prosecution elicited
testimony from accused's squad leader as follows:

#TJA: May it please the court, the next question
I want to ask will bring out certain facts
concerning Black's past actions. Now I do
not want to introduce this evidence to try ‘
to convict him for past offenses. I under-
-stand that he is on trial only for the incid-
ent in question. However, I would like to
introduce this evidence esolely for the N
purpose of showing a pattern of past behavior
which will throw light on the nature of his
intent in the present instance,

IM: Ask the question.

Q. Would you tell about Black's reactdons to
combat operations in the past?
A~ Most of the time he would be absent when
we were about to take off to engage ths
en .
e anTIAL
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Q.

A,
Q.
A.
Q.

A.

CONF.Z5 Tk

About what percent ot the combat opéra—
tions would zon say be had been in with
your Company? .

About one-fourth.

Apout how long of period have you been
working with him?
From about the middle of August.

Would you say that this present ihecident
was any different in any way than others
in the past? - -

No Sirn (39)0

The rollwin.g teatimlﬁr also was elicited from a fellow
mexber of accused's squads .-

nQ.
Ao

Q
A

‘Qo"
A

How long have you been assoclated with Blac.k?
Since September sir..

What had been his reactions to combat’ opora- '
tions?
It seems he was of a merwvous type. -

Did he complete most ot the combat Operationa?
No air" (Bll). .

2, TWhile it is m‘oba.bla (although not herc doﬁ.nitely decided),
that evidence of prior acts of misbehavior before the eneny may, if.
properly presented, be introduced to show the intent motivating the
specific act of misbehavior charged (MCM, 1928, par.112b, p.112; 1
Wharton's Criminal Evidence, (11%h Ed., 1935), sec.350, p.516), great
care should be taken in the manmer of its presentation (1 Wharton's
Criminal Evidence, sec.360, p.567). As was stated in Paris v, United
States (CCA 8th, 1919), 260 F. 529, at p.531, '

The genaral rule is that evidence of the
[Eaxmissiog by a defendant of an offense
similar to that for the alleged commission !
of which he is on trial is not admissible

. to prove his commission of the latter of=-
fense, * * * To this general rule there are
exceptions. One of them is that, where

- the crimdnal intent of the defendant is in-
dispensable to the proof of the offerse,
proof of his commission of other like of-
fenses at about the sams time that he is ‘;gh
charged with the commission of the offense -
for which he is on trial may be received to

CONTISENTIAL
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prove that his act or acts were not innocent
or mistaken, but constitute an intentional
violation of the law. In cases falling under .
suwh an exception to the rule, however, it is
essential to the admissibllity of evidence of
anothar distinct offense that the proof of the
latter offense be plain, clear, and conclusive.
Evidence of a vague and uncertain character re-
garding such an alleged offense is never ad-
missible, * ¥ # Such evidence tenis to draw the :
attention of the jwy away from a considsration: .
of the real issues on trial, to fastem it upon
other questions s and to lead them unconsciously
to render their werdicts in accordance with their
views on false issues rather than on the true is-
sues on trial *® %% ,
' 'Evidcnco of thia character necessitates
o the trial of matters collateral to the
main issue, i3 exceedingly prejudicial,
— 18 subject-to being misused, and should
" be received, if at all, only 1n a plain
* case'®,

3. It is the opinion of the Board of Review that, even if

evidence of prior derelictions was admissible to show the character
of accused's intent and his absence of immocent purpose in going - :
to the rear as here charged, such-evidence was not properly denlo;:ed.;j':‘
in this case. Specific instances were not related, the circumstances
surrounding the prior acts were not shomn, and the testimony given
in effect amounted to no more than the broad statements of two wit-
nesses that accused was habitually cowardly in sonbat. As such,
whatever probative yalue the. evidence of prior misconduct may have
had was outweighed by the dangers attendant upon the mamer of its
presentatioh and the evidence, as presented, should have been ex-
cluded (Cf: CM ETO 3811, Morgan; Fish v. United States (CCA lst, -
* 1914), 215 F. 544; Gart v. United States (CCA 8th, 1923; 294 r. 663

Maclafferty v, United States (CCA 9th, 1935), 77 F (2nd) 715; Paris
v. United States (CCA &th, 1919), 260 F. 529, ‘supra). However, al-
though prejudicial error was eomitted, other evidence of record
compellingly shows that accused, although his initial departure
may have been for a legitimate purpose, thereafter sought safety
in the rear and failed to do his whole duty before the enemy by
remaining at the company motor park instead of returning to his
platoon at the front. It is accordingly coneluded that the record
of trial is legally sufficient to support the findings and the sen~
tence (Cf: CM ETO 1404, Stack; CM ETO 1693, Allen; CK ETO 4093, Folzo). _

_MQ@L,&&_ J@%@Mmat- ,._;...
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Branch Office of The Judge Advocate General
. with the
) Buropean Theater
APO 887 :
BOARD OF REVIEA NO. 2 o 1 SEP 1945

CM ETO 12220

UNITED STATES 79TH INFANTRY DIVISION
Irial by GCM, convened at
Tolbnannshof, Germany, 30 March -
1945, Sentence:. Dishonorable

- discharge, total forfeitures and
confinement at hard labor for
life., Eastern Branch, United
States Diseiplinary Barracks,

' Greenhaven, New York.

Ve

Private CHARLES H, MONKS
(6982577), Company A,
315th Infantry.

Nt s N s s Nl el it i ot

. HOLDING by BOARD OF REVIEN NO. 2
VAN BENSCHOTEZN, HEPBURN and MILLER, Judge Advocates

1. The record of. trial in the case of the soldier named above‘
has been examined by the Board of Review,

2, Accused was tried on the following Charge and specifications:
CHARGE: Violation of the 58th Article of War,.

!

Speciﬁcation l: In that Private Charles H. Monks,
Company "A®, 315th Infantry, then Private First
Class Charles H. Monks, Company "A" 315th ~
Infantry did, at the vicinity of Scheibenhardt,
Germany on or about 19 December 194k, desert
the service of the United States by absenting
himself without proper leave from his organizatiom,
with intent to avold hazardous duty, to wit:
coambat with the enemy, and did remain absent in
desertion until he returned to military control
at the vicinity of Riedseltz, France on or about
.27 Deceaber 194;.

Speciﬁcation 2: In that #* % # did, at the vicinity
of Reipertswiller, France on or about 1J Janua.ry

vhTT 12220
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1945, desert the service of the United
States by absenting himself without proper
leave from his organization, with intent to
avoid hazardous duty, to wit: combat with
the enemy, and did remain absent in desertion
until he returned to military control at
Dombasle, France on or about 1 March 1945.

(76)

\

He pleaded not guilty and, two-thirds of the members of the court

present when the vote was taken concurring, was found guilty of the

Charge and specifications, Evidence was introduced of one previous con-
viction by special court-martial of absence without leave for twenty days
in violation of Article of War 61, and breach of arrest in violation

of Article of War 96, Three-fourths of the members of the court present
when the vote was taken concurring, he was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to

beccme dus and to be confined at hard labor at such place as the review-
ing authority may direct, for the term of his natural life. The reviewing
authority approved the sentence, designated the Eastern Branch, United |
States Disciplinary Barracks, Greenhaven, New York, as the place of con-
finement 0;nd forwarded the record of trial for action pursuant to Article
of War 503,

3. The evidence for the prosecution shows that accused was a
megber of Company A, 315th Infantry, which- on 18 December 194/ was .
located in Niederlauterb 4 Germany, oo the fraat line (R7)e That
day accused was informed 0500 on the following day his platoon would
move forward to attack the enemy, but the next morning he could not be
found, although search was made (R7,8)s He had no permission for the
absence which continued until he returned to his unit at Riedseltz,
France, on 27 Decetber 1944 (R8). ., : ‘

On 14 January 1945, when the accusedts platoon was located
about two-hundred yards from the enemy, near Reipertswiller, France,
protecting a possible route of appmroach, accused was discovered to be
absent: from the unit and was not found on search being mde (R9,10).

"He remained in a missing status until his return to military control
at Donbasle, France, on 1 March 1945, and during no part of that time
had he been given permission to be absent (R10-12). _ '

he On being advised of his rights as a witness, accused elected
to remain silent (R12,13). No evidence was presented by the defense
except a stipulation agreed to by the prosecution that if the division
neurcpsychiatrist, who had examined the accused before the trial,were
present he would testify as follows:

"Soldier shows no evidence of being mentally ill and |
was mentally responsible for his actions at the time
of both offenses, His explanation was that on the

L4

MNHZDENTMZ. - - 12220



http:pirau.nt
http:aerri.ce

CONFIDEN Tl
o 17)

occasion of the first offense he saw no opportunity
of getting a furlough, even though he had seen four

_ years overseas service, On the second occasion, he
states that he was put in the line without a rifle
and annnnition" (mz).

5. '"Desertion is absence without leave accompanied by .
the intention not to return, or to avoid hazardous
duty, or to shirk important service® (M’Cl[ 1928,
WclBO&, p.1h2)o

. Under Article of War 28 any person subject to military law who quits

his organization or place of duty with the intent to avoid hazardous duty
or to shirk important service shall be deemed a deserter. The wundis-
puted evidence shows that during both periods alleged in the specifications
accused was absent from his organization without proper leave., It was
further shown by inference that on the occasion of each absence he :
intended to avold military duty involving active combat with the enemy.
In the first case, accused absented himself after being informed that on
the following day his platoon would move forward to the front lins to
attack the enemy, In the second case he and his unit were engaged in

. actual combat operations against the enemy which was only two-hundred
yards distant. His intent in each instance to avoid hazardous du't is
clear (CM ETO 651,9, Pesta; CM ETO 8083, Cubley; CM E‘I‘O 5953, .

" Though tho prosecution ra.ilod to prove, n alleged in Spociti-
cation 1, that accused deserted "at the vicinity of Scheibenhardt, ‘
Germany," instead of at Niederlauterbach, Germany, as revealed by the
evidence (R7), the variance is immaterial, since the place of desertion
is not. of the essence of the offenss (CM ETO lSlSh, hn).

6. The charge sheet shows accused to be 25 years of age. Without
prior service, he enlisted 1 March 1940 at Newark, New Jorsey,

7. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial rights
of the accused were committed during the trial. The Board of Review is of
the opinion that the record of trial is legally sufficient to ‘support the
findings of guilty and the senteace. .

8. The penalty for desertion in time of war 1s death or such other
pumishment as a court-martial may direct (AW 58)¢ The designation of the -
Eastem Branch, United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement is authorized (Cir.210, WD, 14 Sept.l1943,
sec.VI, as a.mended).

s~ Judge Advocate
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Branch Office of The Judge Advocatc General '
with the
European Theater g
APO 887

BOARD OF EEVIEW NO, 2 1 SEP |‘::'45'

CM BTO 12222

UNITED STATES ) 79TH INFANTRY DIVISION
| A\ : g - Trial by GCM, eonnncd at B.ix:l.ngtn,
Belgium, 21 Februsry 19!.5.
Private DANIEL PACHECO, :
)
)

(31370987) Company E,

Sentence: Dishonorable discharge,
total forfeitures, and confinemsnt
at hard labor for life, United
States Dieciplinary Barracks,
Greenhaven, New York,

. HOLDING by BOAB.D OF REVIEW NO, 2
- VAN BENSCHOTEN, HEPBURN and MILIER, Judge Advocates

A

1. The record of trial in the ease of the soldier named abovg
ha.a been examined by the Board of Revier.

26 Aecused was tried upon the following Charge and speciﬁcationr
CHARGE: Violation of the 58th Articls of War,

Specification 1: In that Private Daniel Pacheco, Company
SE® 315th Infantry, then Private First Class Daniel
Pacheco, Company *E® 315th Infantry did, at the
vicinity of Crion, France on or about 28 September 1944,
desert the service of the United States by absenting
himself without proper leave from his organization,
with intent to avoid hazardous duty, to wit; combat
with the enemy, and did remain absent in desertion
until he retwrned to military control at the Foret
d.o Parroy, France on or about 7 October 1944,

Spcci.fication 2: In that % # % did at the vicinity of
Manonviller, France on or about 7 October 1944, desert
the service or the United States by absenting himself
without proper leave from his organization, with intent
to avoid hazardous duty, to wit: combat with the enexmy,
and did remain absent in desertion until he returned to
military control at Bayon, France on or about 1l November

1944, ;
| 12222

' -
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Specification 3¢ In that # % # did, at the vicinity of
Menil-Flin, France on or about 12 November 194k,
desert the service of the United States by absenting
~ himself without proper leave from his organization,
with intent to avold hazardous duty, to wit; combat
with the enemy, and did remain absent in desertion until
his return to military control at lLuneville, France
on or about 23 Docombcr 1944,

. Accused pleaded not guilty and two-thirdl of tho members of the court
present at the time the vote was taken concurring, was found guilty of
all specifications and the Charge,, No evidence of previous convictions
was introduced. Three-fourths of the members of the court present when
the vole was taken concurring, accused was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances dus, or to
beecame due, and to be confined at hard labor at such place as "the re-
viewing authority may direct for the term of his natural life., The re-
viewing authority approved the semtence and designated the Rastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the place
of confinement, and forwarded the record of trial for action pursuant to
Article of War 503, '

3. Sta.ff Sergeant Caruso C, Lagrimas, Company E, 315th Infantry,
the only witness for the prosecution testified substantially as follows:

, Accused was on 28 September 1944 and at"the {ime of trial, a
member of Company E, 315th Infantry regiement (R6). On that date, tho
company was just entering the Parroy Forest, hear Manonviller, (R10),
After the company enteéred the Forest, on 28 September, accused was
missing (R7). The company was in contact with the enemy and receiving
artillery fire., A quick checkup was made and accused could not be found
in the area occupied Uy the platoon, He did not have permission to be

. absent, and was not seen again wntil 7 October when he was one of the

two men sent up to the company still located in the Forest (R7).

Later on 7 October, the entire platoon area was searched and
accused could not be found, The unit was still in the Forest and in con= .
tact with the enemy,:. He had no permission to be absent and was not seen
again until 11 November at which time he was brought to tho sompany, which
was then at Bayon, by the military police (R8,9).

' The company was preparing to leave Ba.yon about 5:30 or 6 00 otelock -
on 11 Noveaber when accused was returned, and it did move toward the front
about two hours later. Accused ;ceompanicd the unit when it moved out.

They reached Menil-Flin about one ofclock in the morning on 12 November,
The accused could not be found in the area when the company detrucked (R9).
- He did not have permigsion to be absent and was not seen again by witness

" until the day of trial. It was stipulated that accused was returned to
military control at I.nnov:lllo, France on 23 Decezber 194k (m.o).


http:canpa.ny
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ke The accused, after being fully advised of his rights as a
witness, elected to remin sllent and no evidsnce vas htrodu«d for tho
dofonao. .

5 ¥ith respect to all tares spscifications of the Charge, the
absence without leave for the respsctive periods alleged is eclearly westa-
blished, As to each period, a witness present with accused's organisation
through~-out the entire tiume testified that accussd could not be found and
that he did not have permisaicn to be gbsent,

" In ordcr to support the findings of guilty of the offense charged
the record must ecntein substantizl evidence of the notification to accused
of imxinent hazardous duty (CM ETO0.8300, Pexson), As to Specifications 1 and
2, the evidencs 1s undleputed that the accused's unit was in eontact with the
enaxy in the Forest Parroy; on 28 Septembsr, i% was entering thw forest and
receiving artillery fire; cn 7 October, the unit was in the same forest and
“still in comtaet with the enemy®, The inherent tactical situation was
notice to hin of the existence and izminsnce of battle hazards and perils
(cM £T0 8300, Paxson, supra)e As to Specification 3, the accused was .
returned to his organization at Bayon on 11 Kovember 1944, The company was
preparing to and did move out toward the front during the night time, It
is not shown that accused knew befors dsparturs where or in which direction
his company was going; however, ths accusad dsparted with his ecmpany and
was not found to be missing until about five hours later when the unit
arrived at the detrucking area in the vicinity of EKenil-Flin, The move-
zent of the company was generally in the direction of the area froa which
accused had twice before dessried his unit while in coambat; the movement
was during darkness presumably to avold detection by the enemy, The court

. was jJustified in inferring that accused knew after dspsrture of his company -

that it was woving toward the front for the purposs of again engaging inm
cosbat and under thess cireumstances was warranted in concluding that
accused abssnted himself to avoid hazardous duty (CM ETO 6934, Carlson)e

6¢ The charge sheet shows that accussd is 20 years of age and that
he was inducted without prior service on 11 August 1943 at Boaton, Masea~
chusetts, \

7« The'court was legally constituted md had Jurisdiction of the
person and offenses., No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficieat to npport
the findings of gnilty and the sentence,

: 8.’ The penalty for desertion in violation of Article of Iar 58 in
time of war is death or such other punighmnt &8 a eonrb-mrtial ny -

~

-3
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direet (AW 58), The designation of the Esstern Branch, United States
Diseciplinary Barracks, Greenhaven, New York, as the place of confinement
is authorized (LN 42; Cir.210, WD, 1, Sept.1943, sec.VI, as amended),

s o . . ] ~ : o .
' @?’W Judge Advocate
PERRTLS ' __Judge Advoeate

' W - Judge Advocate

CONFIDENTIAL
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Branch Office of The Judge Advocate Generé.l

with the
European Theater
| APO 887
BOARD CF REVIET NO. 1 24 971945
CM ETO 12224
UNI T‘E D STATLES ) SEINE SECTION, COMMUNICATIONS ZONE,
: % EUROPZAN THEATER OF OPERATIONS -
Ve . ) :
) Trial by .GCM, convened at Paris,
Private JARQLGE M. CIULLO ) France, 16, 17 March 1945,
(36570676), LL5th Reinforcement g Sentences Dishonorable discharge,
Company, 85th Reinforcement total forfeitures and confinement
Battalion, 19th Reinforcement. ) at hard labor for life. United
Depot ) States Penitentiary, Iewisburg,
)  Pennsylvania ,

“ HOLDING by BOARD OF REVIEW NO. 1
BURRQGT, STZVENS and CARRCLL, ‘Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,
3 . E ” . )
2. Accused was tried upon the following charges and specifica-
tions: :

CHARGE I: Violation of the 58th Article of War.

Specification: In that Private Jerome M. CIULLO,
445th Company, 85th Battalion, 19th Reinforce-
ment Depot, European Theater of Operations,

United States Army, did, at his organization

on or about 23 December 1944 desert the service

of the United States and did remain absent in

desertion until he came under military control
. .at Paris, France on or about 28 January 1945.

CHARGE II: Violation of the 92nd Article of War,
Specification: In that * * * did, at 67 Rue Baudricourt

13th Arrondissement, Paris, France on or about
18 January 1945, wlth malice aforethought will-

"'td‘,ENTIAL
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" fully, deliberately, feloniously and
‘unlawfully kill one Mademoiselle Alfreda "Lola®
Cartier, a human being, by shooting her in the
head with a 9 millimeters P-38 pistol.

He pleaded not guilty and, three-fourths of the members of the court
present at the time the vote was taken concurring, was found guilty of
all charges and specifications. Evidence was introduced of two -
previous convictions, one by special court-martial for disobeying an
order and fraudulently obtaining prisoner of war property in violation
of Articles of War 65 and 94, and one by summary court for failure to
repair to properly appointed place for.guard duty in violation of
Article of War 61l. Three-fourths of the members of the court present
at the time the wote was taken concurring, he was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowances .
due or to become dus, and to be confined at hard labor, at such place
as the reviewing authority may direct, for the term of his natural life.
The reviewing authority approved the sentence » designated the United
States Penitentiary, lewisburg, Pennsylvania, as the place -of confine~ .
ment, and forwarded the record of trial for act:.on pursuant to Article

of War 50%. .

3. The evidence, including accused's testimony at the trial and
his two sworn pretrial statements, the admission of which was made -
proper by adequate proof of the corpus delicti of each offense charged,
which except as indicated is uncontraverted, shows the following:

Charge 1 and Sg cification:

. 0On 23 December 1944, accused took all of his clothes, left
his organization (at the 19th Replacement Depot) without leave, and
went to Paris for the purpose of jJoining a black market gang composed
of civilians and American soldiers. There he lived with a prostitute
and engaged actively with the gang in the theft and sale of large
_quantities of American army gasoline, Events of 18 January 1945 and
" thereafter, discussed below, culminated in his apprehension by
military police in Paris on 28 January. Iven aside from those events s
the evidence fully supports the findings of guilty of desertion (cu ETO
+15343, Deason, and cases therein cited).

Charge 1T and Smcification':

: Shortly after going to- Paris, accused began living with
Alfreda (locally known as "Lola") Cartier, the deceased, a prostitute.
Early in January they took a room at 67 Rue Baudricourt, 13th :
Arrondissement, Paris. Accused, who was quick tempered and had recently
contracted a venereal disease, and the members of the gang he Jjoined
were distrustful of each other, and deceased's Jealousy with respect to
accused was manifested by her concern that he was consorting with
" other women. He customarily kept a P-38 pistol, as well as an American
.45, undef his pillow. About 10 am on 18 January 1945, accused, who
wag in bed with deceased in their room, awoke, drew. the P-38, which

CONTEnTIL . } 13224



‘connﬁzrmAL ; . (85)

contained a loaded clip and. with whose opera.tion he was familiar,

from under the pillow, pointed it about the room, pulled back

the hammer and pulled the trigger several times.  He then pointed it

at deceased's head and she laughingly told him to continue to point

. it as she was not afraid. Accused then pulled back the extractor and
the slide moved forward, thereby:inserting a bullet in the chamber. -
He thereupon pulled the trigger, and shot deceased between the eyebrows
above the nose. The bullet, which made its exit at the rear left center
of the head, was the cause of death. Accused immediately left the
room, thereafter returned to take deceased's money (5200 francs)

and most of his own belongings, and left Paris with other members of
the gang. The essence of accused's defense was that he was not
-thinking when he pulled the extractor, which he knew would load the-
weapon, and that the shooting was unintentional and accidental.

The 1ssue of fact thus presented was resolved by the cowrt against
accused in its findings of guilty of murder. Malice is shown by the
evidence that accused, about two weeks prior to the shooting, argued
with deceased and slapped her; that he failed to summon medical aid ‘
after the shooting; and that he immediately fled the scene. It is
significant that In his pretrial statement, accused stated that a

"Papa Russky™ was in the room while accused was pulling the trigger
before.shooting and -deceased asked accused to point the pistol ,at

her., After "Papa Russky" testified that while he was in the room
deceassd was asleep and that he did not hear the trigger pulled or

" conversation between deceased and.accused, the latter, on the stand,
changed his story. He testified that it was not until after he

pulled the trigger several times and deceased said to point it at

her that "Papa Russky" entered the room. The court was fully
.Justified in disbelieving accused's vemion of the affair. In view

of the overwhelming evidence that the shooting was deliberate and
malic):ious , the findings ‘may not now be d:Lsturbed (CM ETO 15200

Bobo e .

(

,|

b The Specification of Charge II follows the- "common :
form“ for murder (MClU, 1928, App.h4, Form 86, p.249), except that it
omits the customary words 4and with premeditation®, The Specification
even without these words, is sufficient in form to charge murder in
viola.t.ion of Article of War 92 (CM ETO 607[;, Howard)

h A member of the ge.ng testiﬁed that deceased

' "told me some Frenchman had called her out and
. 'she went out to the Georges Cafe and some soldier
-Jumped on her and beat her, an American soldier,

and she came back.: She told me that Jerry [;ccuse
was mad at her and Jerry said that he was going to

_ shoot, her. That'p what she told me in a aeparate
.room, .

Qi What did Jezjry say about that?

A+ Jerry never told me that he was going to shoot’
her about that but I told Jerry if they didn't
want her around there they should let her go '
before the Eéouble started. 1 2 2 2 4

NEBENTIAL ]
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Q. You told Jerry that if he didn't want her
around, he should let her go? '
A. Yes, sir. K

Qs "What did Jerry say about that?

A. He said it was his business, I should stay
out of it or he would put a slug in me.
So when Jerry told me that I knew he was.
quick tempered and I didn't want to argue
with him" (R38). : :

The testimony that deceased informed witnesses that accused had
threatened to shoot her, and of the occasion for the threat, was
hearsay and inadmissible- because not shown to be part of the res
gestae or a dying declaration (1 Wharton's Criminal Evidence (1lth -
Ed., 1935), sec.437, p.685). It may be assumed, without deciding, .
that the testimony that accused threatened to shoot witness, under
the -general rule, was inadmissible because, under the circumstances,
. Arrelevant to accused's attitude toward deceased (Cf: 20 Am.Jur.,
Evidence, sec.347, p.322). In view of the strong competent evidence
: Zi malice, however, neither error, in the Board's opinidn was preju-
-dicial, ’ )

~

5. Thé'*chgrge sheet shows that accused is 20 years five months
of age and was inducted 12 February 1943 at Fort Custer, Michigan,
to serve for the duration of the war plus six months. No prior
service is shown. O .

| 6. The court was legally constituted and had jurisdiction of
the person and offenses., No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence.

. 7+ The penalty both for desertion in time of war and for
murder is death or such other punishment as a court-martial may
direct (AW 58,92). Confinement in a penitentiary is authorized upon
conviction of desertion by Article of Var 42 and for murder by .
Article of War 42 and sections 275 and 330, Federal Criminal
Code (18 USCA 454,567). The designation of the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement
is proper (Cir.229, WD, 8 June 1944, sec.II, pars.lb(4), 3b)e

-
1
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Branch Office of The Judge Advocate General

with the
"European Theater of Operations .
: APO 887 \
BOARD CF REVIEW NO. 1 .
4 - o JUN 1.5
CM ETO 12228
UNITED STATES ) SEINE SECTION, COMMUNICATIONS ZOMNE,. .
- Ve , ) EUROPEAN THEATER OF OPERATIONS
Privates CHARLES N. BOGGS )
(35219967), L46th Reinforcement ) Trial by GCM, convened at Paris, France,
Company, 85th Reinforcement ) . 5 February 1945. Sentence as to each
Battalion, 19th Reinforcement ) accused: Dishonorable discharge, total
Depot (formerly 446th Replace- ) forfeitures and confinement at hard -
ment Company, 85th Replacement ) labor for 30 years. Eastern Branch,
Battalion, 19th Replacement ) United States Disciplinary Barracks,
Depot) and WALTER A. GEVEDA ) Greenhaven, New York.
(32007986), Company A, 29th )
Infantry )

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURRON and STEVENS, Judge Advocates

\

: 1. The reéord‘of trial in the case of the soldiers named above has been
examined by the Board of Review and found legally sufficient to support the
sentences, o,

24 With reference to the charges of uttering the framdulent post-exchange
ration cards the following quotation is pertinent: i

‘"To tutter!' is offering a forged instrument, knowing it to
be such, whether such offer is accepted or not, with a
representation, by words or actions, that it is genulne,
and with an intent to defraud; and it is a public offense,
As the acceptance is immaterial, and constitutes no part
of the offense, the crime is committed, even though the
.person, to whom the forged instrument is offered, dis- -
covers the forgery from the clumsiness of its execution or
the behavior of the one offering it, and, for such reason or
any other, refuses to be defrauded. It is therefore patent
that whether or not the forgery was such as likely to de~
ceive is wholly immaterial, so far as the utterance is

* CRMFIRENTIAL | | "'»12»228'
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concerned" (Commonwealth v, Fenwick, 198 S.W. -
32, 34, 177 Ky.685, L.R.A. 1918B, 1189;
Johnson v. Commonwealth,l4 S.W. 492, 90 Ky.
4883 43 Words & Phrases (Permanent Ed") :

588-589).
m é . Judge Advocate

) M/\A&/ Judge Advocate
4%// /{ Qﬁﬂc«# g Jndge Advocate

CONFINENTIAL,.
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Branch Office of The Judge Advocate General

with the

European Theater

BOARD OF REVIEW NO. 1
CM Em 12239

ZUNITED STATES

.v. :‘A: .
Private RAYMOND D. BIACK-
SHEAR (38465730), 3rd
Reinforcement Depc\»t

- APQ 887"

3.0 AUG 1945

_SEINE SECTION, COMLUNICATIONS ZONE,

EURCFEAN THEATIR OF OPERATIONS

Tfial by GDM, convened at Paris,
France, 18 May 1945. Sentence:
Dishonorable discharge, total

. Lorfeitures and confinement at.

hard labor for life. United
States Penitentiary, Iewisburg, '
Pennsylva.n:l.a. : .

- HOLDING by BOARD OF REVIEW NO. 1
BURRO.‘I » STEVENS and CARROLL, Judge Advocates

| 1. The record of trial in the case of the soldier
named above has been examined by the Board of Review.

2. Accused was tried upon the following Charge and

specifications:

CHARGE: Violation of the 58th Article of War.

Spe’cificatioh >1:

In that Private Raymond D.

BIACKSHEAR, 3rd Reinforcement Depot, .
European Theater ‘of ‘Operations, United
States Amy, alias Private John D. Thoma-
_son, did, at St. Gobain, France, on or
about 20 Septenber 1944, desert the
gservice of the United States and did re-+

main absent in desertion until he was

" apprehended at or near Paris, France, ‘
on or about 15 December 1944. - Ty

. T4e999
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Speciﬁ.cstlon 2: 'In that *#*.¥ did, at
Paris Detention Barracks, Hq Seina :
Section, European Theater of Qpera-
tions, United States Army, on or
about 2 April 1945, desert the
service of the United States and

" did remain absent in desertion

~until he was apprehended at or .
“near Paris, France, on or about
: 14 Aprn 1945- ~‘

He pleaded not guilty and, two—thirds of the members of the

court present at the time-the vote was taken concurring, was
found guilty of the Charge ard -both specifications. Evidence
was introduced of two previous convictions by special cowtts-
martial, one for wrongfully striking a sentinel who was then

in the execution of his office, and disobeying an order of such
sentinel in violation of Art:l.cle of Yiar 96, and one for threaten-
ing a soldier with a knife, unauthorized takulg\a.nd use of a
Government truck and absence without leave for part of a day,

in violation of Articles of Yar 96 and 61. Three-fourths of

the members of the court present at the time the vote was taken
concurrlng, he was sentenced to-be dishonorably discharged the
service, to forfeit all pay and-allowances due or to become due,
and to be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his matyral life. The
reviewing authority approved the sentence, designated the United
States Penitentiary, Levisburg, Fennsylvania, as the place of con-
finement, and forwarded the record of trial for action pursuant -
to Article of War 50?;. . ,

"~ 3. An extract copy of a competent momix;g report es-
“tablished accused's initial absence without leave on 20 September
1944 (R5; Pros.Bx.A). He was apprehended in a routihe checkup
at a Paris bar on the night of 15 Decenber, and at such time
“carried three pistols on his person (R5,6). He gave his name
as John D. Thomason and was confined under this assumed name
in the Paris Detertion Barracks, but broke confinement 2 April
1945 (R6=7). -He was apprehended-again in a bar at about 2030
hows on 13 &pril, but he amd his companion by gun play which
- involved his wounding of one' of ‘the apprehending military police-
men, commndeered their jeep and escaped., Later that night-at -
about midnight, he ard others were surrounded in a house and
brought under mllitary control (RB—lL,) ‘

“Accused by pretr:.al statemert after dwe warning of

his rights admitted absenting himself without leave in November °

1944, and escaps from confinement on 2 April 1945 by assault and
overpowering a guard, but claimed that the wounding of the mili-

tary policeman at the time of the first apprehension on 13 April

was accidéntal (R17,18; Pros.Ex.B). The statemsnt was introduced.

.in evidence ofer the objection of .accused on the grounds that it 109?9

CONFIDENTIAL R
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‘was a certified copy, not the original and not signed by the
- accused, and taken while accused was in a house of solitary .
confinement (R18), The testimony of the agent taking the ;
statement was: that it was a true copy (R17); that he watched
the certifying officer compare it (R15); that it set forth
in substance what accused told the witness (R18); that the -
- warning of rights was full; that it was taken in the supply -
room of the solitary confinement building (R16); and that . -
originals of such statements were customarily forwarded. to-
the Provost Marshal (R15). The trial judge advocate stated.
’téha.t)the prosecution had made effort to secwe the origi.nal
E15).

. b Accused after his rights as a witness were Iully :
explaimd to him, elected to remain silent and no - evidence was -
irtroduced in his behalf (r19). ‘

- 5. The copy of the pretrial statement of accused was
_not admissible in evidence over objection by the defense.- The
reason is that there was no proof of reasonable diligence to = =
.procure the original or that the original was lost or destroyed
(MCif, 1928, par.lléa, p.119; Gk 134547 (1919); CM 160570 (1924); -
Dig. Op. JAG 1912-L0, sec.395 (25), pp.218-219; U.S, v. Beyburn
6-Pet.352, 8 L.Ed.42) (1832); Linor v. Tillotson, 7 Pet.99, 8 L
Ed.621 (1833); note to Bouldin v, lassie's Heirs, 7 Wheat. 122,

5 L.Ed.414 (1822); Crs Cil 10 8690, Barbin and Ponsiek).’ This
error, in the admission of ew&ence, however, was not fatal under
the provisions of the 37th Article of War, because excluding its
content s, there was substantial and compelling evidence of the -
accused's guilt as charged. The rule is that errtneous receipt

in evidence of an extrajudicial confession will not require hold- -
- ing the proceedings of a cowt-martial inwlid, if the evidence
of accused's guilt, ‘outside of ths confession, is compelling .
(160986 -(1924)," Dlg Op. JAG, 1912-40, sec.395 (10), p.206

C" ET0 1201, Pheil; CM ETO h701, I-Iinnetto, Cx ET0 6302, a). ‘

b Disregardlng entirely the pretrml statemarrb we-
are of the opinion that all the elements of the two desertions

were proven by competent, subxtantial and compelling evidence.

Each of the absences alleged, having been originally without ~
authority, was presumed to have continued ih like status until

* termination thereof was shown. . Each was terminated by apprehen- .
-+ sion and at a time when accused was heavily armed. When first ap-
preherded he gave a false name., The first absence was for a long
period of 86 days, aml the second began with escape from confine-
‘ment and its termination was accompanied by resistance by force

of arms. The offenses occurred in an active theater of operations.
The court could reasomably infer that the absences were intended
to be af permanen’c. duration (CL. E;ro 4701, Linnetto; CM ETO 51+06

2
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Aldinger; Cui ETQ 6093, Ingersoll; CuU ETO 7379, Keiser; Cii ETO
9843, McClain). Indeed, any other inference would be unreasonable.

7. The charge sheet shows that accused is 21 years of
age and wds inducted 12 February 1942 at Luskogee, Oklahoma. He
had no prior service,

: 8. The court was legally constituted and had jurisdiction
of the person and offenses. o errors injuriously affecting the
substantial rights of accused were cormitted during the trial.

The Board.of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guﬂty ard the sen~
tence,

9. The penalty for desertion in time of war is death or
such- other punishment as a court-martial may direct (&7 58), Con-
finement in a penitentiary is authorized by Article of War 42. The
desz_gnatlon of tre United States Penlterrtla.ry, Lewisburg, Pemsyl-
vania, as the place of confinement is proper (Cir.229, VD, 8 June
1944, sec.II, pars,1b(4), 3b). .

/L %«j Judge .;dvocate

W Judge Adweate
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Branch Yffice of The Judge .cvocate Gemﬂf‘

with ths
syropean Thestor
AFO 887
BUAKD CF RIVIZS KO, 3 . 4 2 4 AUG 1945
C¥ LT0 12261
UNITSD STATES ; XIX CORFS
Ve ) Trial by G0y, oonvened at Bayreuth,
)  Garmany, 26 April 1545, lentense:
Private RICHARD ¥ ILLIAMY ; Dishonorable discharge, total for-
(35577618), Battery A, feitures and confinemsnt at hard
h52nd Antisircraft artillery )} labor for 25 years, iasterr Brangh,
Atutomuc f.sapons Battalion ; United States Disciplinury Barracks,
lobile)

Grecnhaven, New York,

ROLDING by BOARD OF #EVI HO. 3 ,
SLERFLR, SHERMAN and DLY, Judge ~dvocates

1, The recard of trial in tis 6ase of the eoldier namsd above
has been axamimed by the Board of Reviasw amd found logally mffiscient
to support tlis sentence, s

2. &+ Under Charge II and Upecification, alleging that acoused
violactad Article of iar 75 in timt, while before the enemy, he "quit
his post at alters Jerwsny, on or about 1000 B hours, 7 April 1945,
for trs purposs of plundaring and pillaging®™, the prosecution showed
that while on duty as an antiaireraft gumner on sn "E=51 mount® neay
-Roedergrund , Germany (R20,23,27,42) on 7 April 1945, accused absented
himself without leave (R13,15,18,19). It was not known where the
en was, Onos a maghine gun was heard in woods 300 yards awvay
(Kl.z. There was no @neay aireraft activity (R16=17)s nocampanisd
by snother woldier, ascussd went to ths towm of Hoedsrgrunde They
dranit sohnapps, wine and bser eithar with tha occoupants of various
houses (R20-22,27,37) or in their presence (K25-26,41-A2). Accussd
becams drunk and "smelled from whiskey” (R22,37). At the home of
the burgermsister they found some rifles, which accu. ed broks in
pleces (R2S).

be Por the defenve, it was shown tiat acoused and ‘rivate
711ligm E, ¥hitfield of his battalion went to Rosdergrud ab the
-tims alleged and “started a canvass of the different houses looking
_for somsthing to drink® (B49=30), Ihey were successful and dramk
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liquor given them by various people in the town (BR51-52). Accused
broke some rifles that they found before it was explained that

the weapons had been collected by }he, burgermeister in accordance
with instructions given him by an wiildentified American officer

(r51). ‘
¢. After his rights were explained (B53-54), accused
testified and described the manner in which he and Whitfield went
to various houses, obtained liquor by asking for it, drank and
smoked with different civilians and broke up some riflesthat they -
found. Accused "shot at some chickens* (R54~-58). :

3. To sustain & finding of guilty of Charge II and Speci-
fication, the prosecution was required to prove that (a) at the
time he absented himself, as alleged, he was serving in the pre-
sence of the enemy and (b) that he left with the intention of
plundering and pillaging (MCM, 1928, par.lila, p.156). It was
very apparent from the subsequent conduct of accused that he went
with Whitfield to the town, not to plunder and pillage, but to
drink liquor, which they obtained for the asking in substantial
quantities and of same variety (Cf: Cu ETO 5445,Dann; CK ETO
5446, Hoffman). The Board of Review is therefore -of the opinion
that the record of trial is legally insufficient to support ths
court's findings of guilty under Charge II ard Specification (CM
ETO 4565, Woods; CM ETO 4691, Knorr). It is unnecessary to consider
whether or not the Specification contains an allegation of a lesser
included offense of absence without leave in violation of Article
of War 61, since such offense was already alleged under Charge I
and Specification’and of which accused was found guilty.

W 225 Judge Advocate

/ )
W C. ) Judge Advocate
oy s 7.

i ‘§1~ .(/Zo’:/é._,,f; »7 _ Judge Advocate

., /
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Branch Office of The Juge Advocete Genoral
with the
European Theetor
APO 887
C4 ETO 12271
UNITED STATES ; 45TH INFANTRY DIVISION
Yo . ) Trial by GCM, convenad at AFO 45,
: ) U,S, Army, 11 May 1945, Sentence:
Private AUGUSTIINE CUOMO ) Dishonorable discharge.(suspended),
-(31041088), Service Company, ) total forfeitures and confinement
180th Infantry ) at hard labor for. 756 years. Loire
g Disciplinary Training Center, Ls
Mgns, France.

OPINICI by BOARD OF REVIEV NO, 1
STEVE'S DEWEY:-and CARROLL, Judge Advocates

- .1l. The record of trial in the case of the soldisr named above has
been examined in the Branch O0ffice of The Judge Advocats General with the
European Theater end there found legally insufficient to support the
findings and sentence. The recori of trial has now been examined by the
Board of Review and the Board submits this, its opinion, to the Assistant
Judge Advocate Genersl in charge of said Branch Office.

.2. Accused was tried upon the following Charge and Specificationi

_CHARGE: Violation of the 58th Article of War.

Specification: In that Private Augustine Cuomo, Service
Company, 180th Infantry, did, at or near Cisbry,
France, on or about 14 September 1944 desert the
service of the United States by absenting himself
without proper leave from his organization and dia .

" remain absent in desertion until he was returnsd to
militery control at or near Rehainv:.ller, France, on
or sbout 26 February 1945,

. He pleaded not guilty and, &1l of the members of the court present at the
time the vote was taken concurring, was foun? guilty of the Charge and
Specification., No evidence of previous convictions was introduced. Three-
fourths of the members of the court prosent at the time the vote was taken
concurring, he was sentenced to be dishonorably discharged the service, to
forfeit all pay end allowances due or to become due, and to be confi?ef at .

RESTRI»C!I‘ED
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hard lsbor, at such plece as the reviewin: suthority may direct, for 75
years. The reviewing authority approved the sentence and ordered it .
executed but suspended -the execution of that portion thereof adjudging
dishonorable discharge until the soldier's release from confinement end
designated the Loire Disciplinary Training Center, Le nians, France, &8s
the place of ccnfinement.

The moceedinzs were published in General Court-iartial Crders |
Number 106, Headquarters 45th Infantry Division, APO 45, U.S. Army 19

May 1945.

3. Prosecution's evidence was substantially as follows:

The following extract copy of entries in the mornmg reports of
Service Company, 180th Infantry, was introduced:
’ "21 November 1944. »
31041088,. Cuomo, Auffustine Pvt..
Reasgd & not Jd Co fr 7th Repl. Depot
to AWOL 14 Sept./44.
/pt / H. G. WELLS
Capt., Infa.n'bry
Personnel Officere

26 February 1945.
31041088, Cuomo, Augustine Pvt,
. A¥OL drovped fr rolls to dy 1650
26 Pebe/45
/S/ He G. WELLS
’ Capte,Inf., Pers. Off." (r3; ‘Pros. Exe d).

Staff Sergeant Chester E. Blundell, of the Service Company, testified
that on or sbout 14 September 1944, the company was near Epinal, France,
and that he was supply sergeant and company headquarfers section platoon

" sergeant (R3,5). At that time, accused was not present for duty with the
organization (R5), and the last he knew of accused's status, it was absent
sick in the hospital (R7). Witness was with the orgenization from 24 Sept- -
ember 1944 to 26 February 1945, but during that period accused was never
present for duty but, as far as he knew, was in the hospital (R8). On 26
February 1945 accused reported back to the compeny for duty. In response
to inquiries by witness, who was then acting first sergeant, accused stated
he had been at Xarseilles, where he was "having a nice time", and that part
of the time he was in & hotel and at other times he slept in barracks of
enlisted personnel of military police and other units in the area (R6-7).

First Lieutenant Jemes E. Stodgel, who investigated the case, test-
ified that on 4 March 1945, accused, after a warning as to his rights,
-signed a sworn statement which was introduced and read in pertinent part
as follows (RB-IO)

"I ceme into the Army on 20 Jenuary 1942 end joined
the 180th Infantry in May 1942 at Fort Devens, I .
was 4in thn S-2 section of Headquarters Company, an 12271
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" Battalion, until 25 December 1943, Then I was assigned
to Service Company. I worked at the switch board until
it was ebendoned. Then I worked on different details
sround Company Headquarters. I went to the hospital
 the last part of July. I was there about 2 wecks when’
I was sent to the Replacement Depot. I was there sbout
three days when I caught malaria. I went back to the
hospital for 21 days. Then 1 went back to the Replace-
ment Depot end came to France with them. .I steyed with
them for ewhile and took off asbout eight days after we
hit Frence. I stayed in ilarseille. I stayed in a hotel
part of the 'time and had women once ‘in awhile. I don't
know why I took off. I intended to return in March, I
did not want to stay awey too longe I could not get any
news from home, I was picked up in Toulon on or about
23 February and returned to my organization on 26 February
1945, Since that time, I have been working in the laundry.
© I.did realize that I would be in trouble when I was AWOL
so longs I will not go AWOL again" (R10; Pros. Ex. B).

4, Evidence for the defense wes in material substence as followst

Captain “harlie G, Weaver, evidently commending officer of the Service
Company, testified that accused, formerly of the "I and E" platoon, was sent
to the company by 2nd Battalion Headquarters as a semi-exhaustion cese. He was
an average soldier and never caused trouble., When the company went to Anzio
he was assigned as ssitchboard operator and performed his dutles satisfactorily,
About 1 August 1944, the last date witness heard of him, he was hospitalized
‘because of a rash or fever snd was dropped from the rolls, When the unit was
in Southern France, a company clerk in the rear echelon received a pencil
notification that accused had been reassigned to duty with the company. Because
he never reported there, witness wrots a letter through channels to the base
- hospital requesting information as to accused's duty status (R12). Witness
believed his company clerk received a special order showing accused's return to
duty from the 2nd Replacement Depot, and picked -him up as ebsent without leave.
He was returned by military police to the company at Rehainviller (France), on
26 February 1945. Witness concluded, from the receipt of the order and the fact
accuged did not report, that he was e deserter and so informed him, but placed
him on duty in a clothing exchange provisional upon his good behaviour. He

-+ received no word that accused had been provided with transportastion to the com-

pany pursuant to the order (R12-14).

: - Sergeant John W, Davis, of the Service Company, testified that -commenc-
ing in February, accused worked under him in the clothing exchenge service a.nd
performed his duties in an excellent manner (R14-15).

After an explanatmn of his.rights, accused electe? to remain silent
(R15). : ' ' . ’
S5« a. Accused was charged with amd convicted of\ai'mple desertion

‘1_‘ E o -3 =
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cormencing on or ebout 14 Septembé}, 1944 and terminating on or about 26
February 1945. There is no competent documentary evidence in the record
showinz the initial date of absence without leave, one of the two elements
of the offense. The morning report entry of 21 November 1944, recording
him as absent without leave on 14 September, was signed by the regimental
personnel officer, and was therefore incompetent as he had no such auth-
ority before 12 December 1944. Its incompetency was not waived by the
statement of the defense that there were no objections’'to its admission in
evidence (CM ETO 61Q7, Cobttom and Johnson; CM ETO 6951, Rogerss CM ETO
7686, Magzie and Lewendowski). <Lhe testimomy of Sergeant Blundell tends
to indicate that accused was in a military hospitel on 14 September. The
only other evidence with respect to the date of inception of unauthorized
absence is accused's extra-judicial statement, whi¢h admits an absence.

, wlthout leave commencing (as indicate? by a computation of the approximate
number of days preceding it referred to in the statement) some time after
14 September and terminsting at the sarliest 23 February 1945. That
he was apprehended by Americen military police on that date, thus terminating
his unauthorized absence, is fairly iiferable from the testimony of Captain-:
Weaver that he was returned to the Service Compeny by military police three
days later (RI3) (see infra). .

o b, Accused's statement was en extra-judicial confession of the
offense of absence without lecve, a lesser included offense within that'
charged. The fact that he was charged with the greater inclusive offense
of- desertion does not alter its character as a confession rather than a
mere admission. It was an acknowledgment of guilt (MCM, 1928, par. 1l4a,
pe114) of the lesser offense, of which alone he might have been found
guilty end guilt of which is includedin the instent findings. An accused
can not be convicted legally (even of a lesser included offense) upon his
unsupported confession (MCM, 1928, par. 144, p.l15). All the reasons
requiring evidence, sliunde a confession, of the- corpus delicti of the -
offense, are present in thic case to the same extent as if accused had aleo

~confessed an intent not to return to military ser¥ice. To hold otherwise
would be to ignore these reasons and to evade the rule requiring independ-
ent corroboration of the corpus délicti of an offense confessed.

- Such corroboration is present in the instant record. The morning
report entry of 26 February 1945 showed a change in accused's status from
sbsent without leave dropped from the rolls to duty on that date. This
entry, signed by the personnel officer, was competent evidence of the )
information recorded and was presumsbly made upon his personal or at least
official kmowledge (Cl ETO 14362, Campise). It is thus immaterial that
the Service Company Commander's information as to accused's status was
based upon hearsay. In any event, it was his unqualified duty to know who
were assigned.io his organization and their status (CM 199270, Andrews -~ -.
3 BR 343, 344 (1932)) and the morning report entry was not "obviously not
based on personal knowledge" (CM ETO 14362, Caipise, supra). In addition
to this proof of -absence without leave late in February, there is the
testimony of Sergeant Blundell and Captain Weaver establishing accused's
sbsence for the entire period alleged. Accused wes returned by military
police to the company at Rehainviller, Frence (a considerable distance
from Epinal) on 26 February. The, combinei effect of this evidence is to

RESTRICTED . 122711
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raise the probability of a protracted unauthorized absence. It is thus
sufficient evidence of the corpus délicti to warrant admission of accused's
confession of absence without leave (MCM, 1928, par. 1lha, p. 11L; of CM ETO
527, Astrella; CM ETO 1LOLO, McCreary). The statement shows that accused,

"went to the hospital the last part of July. I
was there about 2 weeks when I was sent to the
Replacement Depot /about 1L August/. I was there
about three days when I caught malaria Z;bout 17
August/ I went back to the hospital for 21 days.
Then 7about 7 September/ I went back to the

- Replacement Depot and Came to France with them.
I stayed with them for awhile and took off about
eight days after we hit France. # » # I don't

~ know why I took off. I intended to return in
March., I did not want to stay away too long.
I could not get any news from home. I was picked
up in Toulon on or about 23 February and was
returned to my organization on 26 February 1945.
% # # I did realize that I would be in trouble
when I was AWOL so long" (Pros. Ex. B).

The reasonable interpretation of the foregoing statement is that accused
returmed to the Depot, remained with it "awhile", went to France with it .
and went absent without leave eight days thereafter. The Board of Review
may not take Judicial notice of the date on which the "Replacement Depoth
moved to France even were we informed by the record which Replacement Depot
was involved.®

"Such matters are not of common or general knowledge
to the world at large, nor to the military establish-
ment, # # % can now be determined only from secret
reports # # #* and judicial notice thereof would be
improper (CM ETQ 6226, Ealy)" (CK ETO 8358, Lape

and Corderman). ,

It is thus utterly impossible to determine at what date accused went absent
without leave, which date, according to his statement, was about eight days
after he reached France with the Depot. There is no authentic method of
measuring in days the phrases "for a while"™ amd "so long*. Particularly is
this true in this case in view of accused's statement: '

"I don't know why I took off. I intended to return
in March. I did not want to stayaway too long.

I could not get any news from home® (Pros. Ex. Bj
underscoring supplied).

" The entire statement, together with accused's oral admission that he had a
"nice time" in Marseilles, part of which he spent in hotels and part with

in
# The Incompetent moming report entry ol 2l November 1YLL menilons w7
Repl. Depgt" (Pros. Ex. A); Captain Weaver testified that the order
received by his clerk assigned accused to the campany from the 2nd
Rep;acemen{ Depot (R1bL).
-5 -
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military units, indicates that his absence without leave prior to his
apprehension on 23 February 1945 was of substantial duration but not necess-
arily long enough to support an inference of an intent never to return to
military control. The burden was upon the prosecution to prove the initial
date of accused's unauthorized absence. This burden it failed to discharge.
but it did establish, through accused's statement, that he was absent without
leave on 23 February 1945, and for a substantial but indeterminate period prior
thereto. Defense testimony shows that he was returned by military police to
his organization three days later. This is insufficient evidence to support
an inference that the unauthorized absence continued after his apprehension.
Rather, the inference is more reasonable that he was apprehended by military
police, in whose custody he remained until his delivery to the company.

In CM ETO 9204, Simmers, the accused was charged with simple desertion
cammencing 3 October 19Ll and temminating 26 December 19LL. The only competent
evidence with respect to the initial date of his unauthorized absence consisted
of his apprehension by a military policeman on 26 December 194k and an unsworn
statement by accused through counsel admitting absence without leave and
stating ' :

fhe realizes that he made a mistake in being absent
from his ocutfit for such a long time".

The Board of Review there helds

"the admissions shown constitute admissions of absence
without leave only and are not sufficiently broad to
establish that the period of absence without leave
admitted was the same as the period of absence without
leave charged (Cf: CM ETO 7381; Hrabik). In the last
analysis, the only fact which the instant record can
be said to show with certainty is that accused was
absent without leave on the day of his apprehension,
i.e., 26 December 19LL%,

In the instant case, accused's confession makes it abundantly manifest that
his unauthorized absence continued for a substantial but undetermined period,
commencing after 1l Septemter 154l and terminating with his apprehension on

23 February 1945. Accordingly, in the opinion of the Board of Review, the
record is legally sufficient t6 support only so much of the findings of guilty
as involves findings of guilty of absence without leave for such periocd,

6. The charge sheet shows that accused is 2l years of age and was induct-
ed 20 January 1942, His service period is governed by the Service Extension
Act of 194. No prior service is shown,

7. The court was legally constituted and had jurisdiction of the person
and offense. Except as hereln indicated, no errors injuriously affecting the
substantial rights of accused were committed during the trial. For the reasons
stated, the Board of Review is of the opinion that the record of trial is
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leg'ally sufficisnt to support only so much of the findings of guilty as involves
findings of guilty of absence without leave for a substantial undetermined period
commencing after 14 September 1944 and terminated by apprehension on 23 February
1945, in volation of Article of War 61, and legally sufficient to support the
sentence, L : . :

8. The desiznation of the Loire Disciplinary Training Center, Le Mans,
Prance, as the place of confinement is authorized (Ltr. Hq. Theater Service
Forces, European Theater, AG 252 GAP-AGO, 20 August 1945),

p L
, ‘MMJM@ Agvocate

(DETACHED SERVICE) gu4pe Agvocate

WJ\;&@ Advocate
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War Department, Brench Office”of The Judge Advocate General with the
Buropeen Theater. . 9 DEC 1545 TO0s Comma.nding .
General, United States Forces, European Theater (Main), APO 757, U,S, Army.

1, Herewith transmitted for your action under Article of ¥ar 50— as
amended by Act 20 August 1937 (50 Stat. 724; 10 U.S.C. 1522) and as further
emended by Act 1 August 1942 (56 Stat. 732; 10 U.S.C. 1522), is the record
of trial in the case of Private AUCUSTIXE CUOLDO (31041C88), Service Company,
180th Infantry.A

2. I concur in the oplnion of the Boara. of Review and. for the reasons
stated therein, regommend that the findings of guilty of the Charge and
Specification, except so much thereof as involves findings of guilty of
absence without leave for & substantial undetermined period ocommencing after
14 September 1944 and terminated by apprehension on 23 February 1945, in
vioclation of Article of War 61, be vacated, and that all rights, privileges
end property of which he has been deprived by virtue of that portion of the
findings of guilty so vacated, viz: conviction of desertion in time of war,
be restored. ' . .

3« In view of the reductlon of the offense from desertion involving
_an gbsence without leave of 165 days to ebsence without leave for a sub~ . -

-Steintial undetermined period, it is recommended that the period of confinement
. be reduced to & term not exceeding 10 years. In the event that you agree .

with this recommendation, the enclosed forms of action and GCHO should be _

modified accordinslv. Please return the record of trial with. required copies

of GCLO.
. /7 "E.c. MoNEIL, - -
: Brigedier General, United States Armw," !
Assistant Judge Advocate General, '
3 Inclst |

Incl.l - Record of Trial
Incl.2 - Form of Action _ : '
Incl.3 = Draft GCMO ' .

( Findings of guilty of Charge and Speci.fication, excapt so much as :I.nvolvee :
A¥.0.L. in violation of AW, 61,vacateds Period of oonﬁnemexvt redusced
to five years, GCMO 663, USFET, 2 Dec 1945).

12271
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Branch Office of The Judge Advocate General
with the
Buropean Theater
APO 887

BOARD OF REVIEW NO. 1 . - 8 SEP 1945
CM ETO 12320

UNITED STATES IX AIR FORCE SERVICE
: COMMAND

Vo

Trial by Gcm, convened

at APO 149, U.S. Army

and Luxembourg, Grande

Duche of Luxembourg, 7

and 15 May 1945, Sen~

tence: Dishonorable dig-

charge, total forfeitures,.

and confinement at hard

labor for life., United

States Penltentiary,

Lewlsburg, Pennsylvania,

Private First Class ARTHUR
1. . NORRIS (34428589),
Eeadquarters and Headquarters
Squadron, - 42nd Alr Depot o
Group

)

U At S et St M M B St S Nt S S S St

HOLDING\\BOARD OF REVIEW NO. 1
BURROW, STEVENS end CARROILL, Judge Advocates

1. The recobd of trial in the case of the soldier
named above has been examined by ‘the Board of Review.

_ 2. Accused was tried ‘upon the following Charge and
Specification° W .

CHARGE: Violation of the 92nd Artlcle of War,

h Specification: In that Private First Class
: Arthur L. Norris, Headquarters & Head-
quarters Squadron, 42nd Alr Depot Group
- 413, at or near Lolrve (Marne) France,
on or about 16 March 1945, with malice
aforethought, willfully, -deliberately,
feloniously, unlawfully, and with pre-
meditation kill one Sergeant Eugene C.
Walker, 1958th Quartermaster Truck
. Company (Avn), APO 149, U, S. Army, a -
. human being by shooting him with a
-Sub-uachine Gun. : .

CONFT BENTIAL 17320
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He pleaded not guilty and, three-fourths of the members
of the court present at the time the vote was teken con-
curring, was found guilty of the Charge and Specification.
No evidence of previous convictlons was introduced. Three-
fourths of the menbers of the court present at the tine the
vote was taken concurring, he wss sentenced to be dishon-
crably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard
labor, at such place as the reviewing authority may direct,
for the term of his natural life., All members of the court
gigned a recommendatlon that the sentence be reduced to 10
years. The reviewing authority approved the sentence,
designated the United States Penitentiary, Lewilsburg, -
Pennaylvania, as the place of confinement, and withheld the
order directing the execution of the sentence pursuant to
Lrticle of war 50%., '

3. The evidence for the prosecutlon established that
the body of a colored soldier, Sergeant Eugene C. Walker,
was found along the side of a road near a bridge in Loivre,
¥rance, at sbout 0020 hours on 17 March 1945, A small
amount of blood was running out of his mouth and he had 13
holes across hls chest. His heart 3id not sppear to be
beating and he was cold (RR1-23). The body was taken to a -
military hospital, where It was determined that the immediate
tause of death was the perforation of the left ventricle by
a missile (Re8). . .

Paul J. Harold, an agent of the Criminal Investiga-

tlon Division, testifled that on 18 lMarch 1945, in witness's
presence, accused was warned of his rightas by an agent
named Gould, who later left the room, after which witness
quesatloned accused for an hour and took a written statement
from him. :

In his statement, after a prefatory statement
signed by him that he had been warned of his rights under |
Article of War 24, accused said that at about 2300 hours b
on & Nerch 1945 he drove his jeep to a cafe in Lolvre and’: .
asked for something to drink. A colored soldier with buck

sergeant stripes entered the cafe, After an argument, IR

- this soldier struck him over the right eye and knocked him
down on the floor. A fight ensued during which the sergeant

- bit accused on the thumb and forefinger of his right hand. = = .

Lccused then left the cafe, returned in his jeep to Statlion-
- A-62, and picked up his Thompson sub-machine gun which was

in his tent. He drove back to the cafe, then turned back-

in the direction of Station A-62 and asaw the colored :
sergeant walking along the side of the road a short distance_
bgyond a bridge. He stopped his jeep beside him, picked ug
his” machine gun, aimed and cocked 1it, and "let him have it".
He 314 not know how man shots he fired at . the coloreid '
goldier ("Govt" Ex.la-f - '
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Accused asked to be sworn to testlfy at the
trlal only a3 to the voluntariness of this statement. e
testified that Agent Gould had told him that "if I wanted
to take that attitude, I would go straight to the firing
squad" and that "the colonel is mad at you. I will have
him down here on you". Then Agent Gould "got mad and Is ft
the bullding" (R16). Accused did not testify, however,
that Agent Harold used any force or threats. larold denled.
that such statements were made by Gould (R12,13).

Mg jor Humphrey P. O!'Leary, lnvestigating officer
of the charges, testifled that he explained accused's
rights under Article of War 24, after which accused made
and signed a written statement. Thls statement, which was
dated 9 Aprll 1945, 1s subatantially the same as the
statement taken by Agent Harold, agaln acknowledging that .
he almed and shot his machine gun at the colored sergeant
(R24“25 ; "Govt ."EX .Ba-b) . ' ’

4, Accused, after his rights as a witness were explalned
to him, elected to be sworn as a witness, He testifled that
when he was elght years old, his father had been killed by
a "colored- fellow" (R34). On the night in question he :
drank about e quart and a half of champagne and about a
half glass of whilakey. He drove to the cafe, and the events
occurred which were described in hls pre-trlal statements.

He 413 not lmow why he had his weapon with him when he
camp back from Station A-62 to the cafe the last time (R36).

Other witnessesa for the defense testified to the
very good" reputation of accused (R38,39) and his superior
rating (R39). It was stipulated that records showed that
?ccused)left Station A-62 ath 2325 hours on 16 March 1945

R30-31). : ‘

5. HMurder 1s the kllling of a humasn belng with malice
aforethought and without legal Jjustification or excuse.,
The malice may exist at the time the act 1s committed and
may conslst of knowledge that the act which causes death
will probably cause death or grievous bodily harm (MCM,
1928, par.148a, pp.l62-164). The law presumes malice
where a deadly weapon 18 used in a manner llkely to and
does in fact cause death (1 Wharton's Criminal Law (12th
Ed., 1932), sec.426, pp.654-655), and an intent to kill
may be inferred from an act of accused which manifests s
reckless disregard of human life (40 CJS sec .44, p.905,
sec.79b, pp.943-944). o . ‘
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The first question ralsed 1s as to the voluntari-
ness of the pre-trial statement of accused taken by Agent
Harold, An lasue of fact was presented to the court, and
1ts determination that this statement was voluntarily'msde
1s supported by substantial evidence (CMf ETO 13279,
Tielemans, et al). A simllar statement was taken by Najor
OTLeary three weeks later without any que stion being raised
as to 1ts voluntary nature. Thils statement was in any event
competent and decisive (Lyons v Oklahoma, 322 U.8. 596,

64 S.Ct.1208, 88 L.,Ed. 1481 (1944 ‘ '

The next question ralsed 1s as to whether there is -
sufficient evidence.of the corpus delicti 1ndependent of
confessions. In the opinion of the Board of Review, the .
present case comes squarely within an example given in the )
llanual for Courts-liartial as follows:

"If unlawful homicide is charged, evidence

of the death of the person alleged to have
been killed coupled with evidence of cir- .
cumstances indicating the probability that |
he wasa unlawfully killed, will satisfy the
rule and authorize consideration of the -
confession if otherwise admissible" (}CH,
1928, par.ll4g, p.l1l5; see also Cl E;O

14040, AcCrearx)

Here there 1s further evidence showing accused had an
opportunity to kill decessed, in addition to accused's
sworn testimony at the trigl’ as to the altercation and his
securing of his weapon.

: There waS»substantial evidence in the record to
-gustaln the court's implied finding that accused's Intoxil-
catlon was not of such severs or radlical quallty as to
render him Iincapable of pogsessing the reguisite intent
and to support the couwrt's finding that accused was gullty
of murder under Article of War 92 (CM ETQ 11269, Gordon;

CM ETO 12850, Philpot). It was the function and duty of

the court and the reviewing authority to welgh the evidence
and to determine whether drunkenness, or passion under
adequaete provocation, not cooled by the passage of time,
reduced the crime from murder to manslaughter, and, since
suf ficlent evlidence 1n the record supports the court's
findings, the Board of Review 1s powerless to dlsturb such
determination (Stevenson v. United States, 162 U.S. 313,

16 8.Ct. 839, 40 L.EJ. 980 (I898); CI ELO 6682, Frazier,

CM ETO 11958 Falcon).

6+ The charge sheet shows that.accuSed 1s 36 jears
elght months of age and was inducted 30 September 1942 at
Camp Shelby, Misslssippi, to serve for the duration of the
war plus six months. He had no prior service.

. '\'39'
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7. The court was legally constituted and had jurls-
diction of the person and offense. No errors injuriously
affecting the substantial rights of accused were committed
during the trial, The Board of Review 1a of the opinlon
that the record of trlal 1ls legally sufficient to support
the findings of gullty and the sentence.

-

8. The penalty for murder is death or 11fe imprison-~
ment as the court-martial may direct (AW 92). Confinement

in a penltentlary 1s authorized upon conviction of murder

by Article of War 42 and sections 275 and 330, Federal !
Criminal Code (18 USCA 454,567). The designation of the
United States Penitentiary, Lewisburg, Pennsylv.nla, as

the place of confinement is proper (Cir 229 WD, 8 June

1944, sec.II, pars.lb(4), 3b).,

szé; );i;ﬁgiz”J»ddv/'Judge Agvocate-

Judge Advocate

2{2 < Qk ’g;‘;‘ 43’11&86 Adv‘ocate

CONFIDENTIAL

/o | ~0

20






. (109)

Branch Office of The Judge Advocate General

.- with the
"European Theater
"~ APO 887 :
BOARD OF REVIEW NO. 3 R SEP 1945
CY ETO 12329
UNITED STATES g * VIII CORPS
| v, )  Trial by GCM, convened at Possneck,
) Germany, 27 April 1945. Sentence: -
Private WALTER P, SLAWKAWSKI ) Dishonorable discharge, total fore
(32828457), 511th Engineer ) - feitures and confinement at hard
Light Ponton Company ) labor for life, United States Peni-
| )

tentiary, Lewisburg, Pennsylvania.

HOLDING by BOARD ‘OF REVIEW NO. 3
' SLEEPER, SHERMAN and DEWEY, Judge Advocates

l. The record of trial ih the case of the soldier named above
has been examined by the Board of Review.

- 2+ Accused was tried upon the following Charge and spe‘cifications:
CHARGE: Violation of the 92nd Article of Ware

Specification 1: In that Private Walter P, .
Slawkawski, 511th Engineer Light Ponton
Company, did, at Oberneisen, Germany, on
or about 1 April 1945, forcibly and felon-
jously, against her will, have carnal '
knowledge of Mrs., Minna Schaefer.

Specification 2: In that # % # did, at Oberneisen,
" Germany, on or about 1 April 1945, forcibly .
and feloniously, against her will, have carnal
knowledge of Mrs. Marie Weils

LTI
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He pleaded not guilty and, four-fifths of the members of the court
present at the time the vote was taken concurring, was found guilty
of the Charge and specifications. Evidence was introduced of one
previous conviction by swmary court for absence without leave for
one day in violation of Article of Wer 6l. Four-fifths of the meubers
of the court present at the time the vote was taken coacurring, he
was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to become due, and to be confined at
hard labor, at such place as the reviewing authority may direct, for
the period of his natural life, The reviewing authority approved
the sentence, designated the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement, and forwarded the record
of trial for action pursuant to Article of War 503.

3« ‘The evidence for the prosecution may be summarized as
followas .

At about 2030 hours on .l 4pril 19,5, accused and Private
Firat Class Joseph H. Benefield, while returning to their battery
area after having secured and consumed wine at several farmhouses on
the outskirts of Oberneisen, Germany, got slightly off the road in
.the darkness and fell into a small stream or diteh. Shortly there-
after, they passed the house of Herr Karl Schaefer and asked him
by means of gestures and broken German if they might enter for the
purpose of drying their wet clothing (R8,17,22). Both men were armed,
accused with a Garand service rifle and Benefield with a Colt 45
automatic pistol which he was carrying in a shoulder holster (R6,1ll,
36)e After being admitted into the kitchen, accused leaned his rifle
against the wall and both men undertook to get themselves dry at the
stove (R11,13,18,22)s Schaefer's wife, Frau linna Schaefer, was
present in the kitchen at the time (R22,32). Shortly after being
admitted into the kitchen, accused asked Benefield for his pistol and
when Benefield gave it to him, he loaded it and pointed it first at
Schaefer and thereafter at Benefield "who raised his hand® (R9,22,26,
32,33). Then, after telling Benefield he felt ill, he left the
kitchen., Herr and Frau Schaefer testified that, upon leaving, he
*went in front of the house door and shot one time® (R22,27,32,36).
Benefield testified that during the time accused was outside the house
he heard a noise similar to the sound produced when a weapon is fired
(R9), When accused came back into the kitchen some three or four
‘minutes later he returned the pistol to Benefield who unloeded it
and replaced it in his holster (R13,14,18). Some four or five minutes
later, accused pointed at Schaefer, said "raus®, and welked into a
hallway outside the kitchen, Schaefer understood that he *had® to
accompany him and did so. When accused and Schaefer left the kitchen,
Benefield closed the door leading into the hallway (R33). Once in the
hallway, accused made Schaefer understand that he "wanted to go with
the woman into the bed", Schaefer protested in German, telling
the accused that he ®"should better kill me®, but accused indicated
that he did not understand what Schaefer was saylng and ordered him-
to call his wife from the kitchen (R23,27). Although accused did
- not threaten Schaefer and did not have his rifle with him at the
time, Schaefer was efraid both for his wife and himself, stating 12329
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that "the penetrating glance of the eye which he gave to me and my
wife made me fear him' (R27-29). He accordingly called his wife from
the kitchen in accordance with accused's demands and thereafter, also
in accordance with the orders of the accused, returned to the kitchen
(R23,29). Accused then went into en ad joining bedroom with Schaefer's
wife (R23,24). '

Frau Schaefer testified that, after being called into the
hell, accused asked her to go to bed with him end that "my husband
did not want to allow it and I 4id not want to do it, but how could
we defend ourselves® (R34,37). Accused took her into a bedroom on -
the ground floor in which her thres children, of whom the c¢cldest was
six years of age, were sleeping. There, he directed her toc lie down
by pointing at the floor (R34,37,38). She took a pillow from the
bed, pleced it on the floor, and complied with his directions (R34,38)e
When asked why she placed the pillow on the floor before lying down,
she testified that in her excitement "I did not know what he was
trying to do with me and he wanted to lock the door and it couldn't
be locked® (R38). She also testified that she voluntarily removed
her pants and did so because "I was not well and wanted to show him
that, and he put the lights out®” (R35). She told accused that she
was not wall and that she did not want to engage in intercourse,
However, accused indicated that he did not understand what she was
saying and proceeded to have sexual intercourse with her (R35). She
did not cry out or attempt to push him from her (R35,39). When asked
why she did not cry out she stated that "He put his tongue in my mouth
so I could not do it". She testified that she did not resist because
*I could not do it and I thought he would shoot my children and my
husband® (R38).. She thought he might shoot her husband because *my
husband told the soldier to shoot him before he does it" and her
children because *he had the pistol in his hind before®, She ad~
mitted, however, that accused made no threatening gestures toward the
children (R35), -

Herr Schaefer testified that after he was sent back to the
kitchen by the accused, he started several timaes to go to the door
leading in to the hallway but that each tims he did so Benefield,
who had remeined in the kitchen, motioned and "made the nocise 'pst'®,
by which he understood he was not permitted to leave (R24). He
stated that he heard no cries while his wife was in the room with
accused but added, "My wife was very excitede I don't think that she
could cry any more® (R2ly ).

After the act of intercourse, both the prosecutrix and

the accused returned to the kitchen (Rl3,35). Benefield testified
that Frau Schaefer's clothing was not disarranged and that she did
not appear nervous, excited, or to have besn physically mistreated
(RL3). Schaefer testified that his wife could ®almost not speak for
excitement® and that, when he asked her whether the scldier bad used
her, she replied in the affirmative and burst into tears (R24,25) o
He also testified that she "cried all night after the soldiers left®

~
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(R27). When accused returned to the kitchen, he offered Scheefer a
cigarette "which I did not want to accept and he put it into my
mouth" (R25)., Then, after hurriedly putting on soms of tha wet clothe
ing which he had previously removed, accused reirieved his rifle fram
its resting place near the stove and the two men left the house (RL0,
24,26,36), On the following morning, "as soon as we were allowed in
the station®, Schaefer reported the occurrences of the previous

night to the Burgcmeister (r26,36).

After leaving the Schaefer house, accused and Benefield

" again resumed their progress toward their battery area. Upon passing
a house where a light could be seen in one of the upstairs windows,
apparently in violation of blackout regulations, accused sald he was
going to see about it and both men then went to the house to investi-
gate the matter (RL0,11,14,40). This house was occupied by Heinrich
Diefenbach, the owner, and by Frau Marie Weil, an evacuee then living
temporarily in one of the upstairs rooms (R39,43). Upon being
admitted by Diefenbach, accused went upstairs presumably, according
to Benefield, to "check on the 1ight* ( R11,40).

Frau ¥Weil testified that at about 2330 hours on 1 April,
after she had gone to bed with her small daughter, she heard various
sounds on the floor below followed by the sound of footsteps on the
stairse Shortly thereafter, accused entered her bedroom, which was
dark, and said something about electricity (Ril4,46,47)e When she
attempted to get up to turn on the lights, he pushed her back into
bed (R;y5,47). After asking her whether there were any German soldiers
in the house, he struck several matches and locked in the closet in
her room and searched one of the adjoining rooms, After-he returned
from the adjoining room, Frau Weil's daughter wanted to go downstairs

- and, although accused at first wanted to prevent her departure, after
it was explained to him that she wanted to go to the toilet he per-
mitted her to leave, Hs then closed *the connecting door to the
stairs® and came back into the bedroom, putting his helmet on a chair
and his rifle, which he did not point at Frau Weil at any time, near
the door (R44). Frau Weil's bed was in the corner of the room in
such a position that both "the head piece and the length® were against
a wall (R53). As sleeping garments, she was wearing her nightgown and
*a pair of drawers" (R;5). After plecing his rifle near the door,
accused approached the bed and remmined standing there for a momente
Frau Weil stated that she made no attempt to erise at this time because
accused "was standing'in front of my bed* and also *I could not do it
because I was too excited" (R,5,48). While the exact sequence of
events next occurring is not entirely clear from the record, it
appears that accused next leaned over the bed, put his hands on
either side of Frau Weil's head "right and left * * * on the pillow*
and kissed her (R}5,48)e She stated that she could not turn her bhead
or otherwise prevent this becsuse of the position of accused's hands

on the pillow (R48). He then started to get into bed with her, She
pushed him back at least three or four timss and several times told
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him to leave her in peace because she was not well (R45,47,53)e
However, she was unable to hold him back and he laid himself on
top of her (R45,53). Then, with his feet "in the bed and with one
hand holding himself on the bed® he raised her nightgom (R45,53)
After this, he pushed her pants to one side and had intercourse
with her (R}5,49). She testified that she ceased resistance after
he laid himself on top of her because she "oould not do anything
against such a heavy man® (R53). When asksd whether he forced her
legs apart she testified,. ’ '

*Yes, he dids Such & man is stronger than
I am. I could not resist such a man because the
man was stronger than I am® (R49).

When the question was repeated, she stated *Wimt does

. force mean? Such a man is stronger then I am and I cannot do any-
thing against such e man® (R49). She admitted that accused did not
hit her or otherwise physically harm her and that the only injuries
she suffered were "personal®: (R}5,46). When asked by the trial
Judge advocate whether she at any time gave her consent to ths act
of intercourse, she replied, "No*, and when asked whether she resisted
him to her full ability she replied, "Yes® (R4b6). After accused
completed the intercourse, he noticed that she was trembling and
told her, "You don't have to make so, I want (sic) do anything®.
Then, after promising to return the following night with some
chocolate, he left the bedroom (R46). After he rejoined Benefiseld
downstairs, the itwo men left the house (Ril,[1,48). .

4+ For the defense, the man with whom accused shared quarters
on ) April testified that accused returned to the billet at about 2300
hours on thet date and went to bed shortly after his returns The .
witnesses notsd nothing unusual about the accused's appearance and
nothing unusual about his clothing except that it was scmewhat damps
Accused explained that he had fallen into a cresk during the ocourse
of the evening. Although they conversed for a while before going to
sleep, accused did not indicate that eny other unusual  event had
ocourred that night (R50-52),

Defense counsel statad that ?ccused's rights as a witnese
had been explained to him and that he elested to remain silent,

5« There is ample evidencs in the record 'to show that
accused had sexuel intercourse with both of the complaining wit-
nesses at the time and place alleged, However, in view of the
nature of the force employed by accused and the quality of the
resistance offered by each prosecutrix, scmse question arises whether
the acts of the accused constituted rapes

At common law, three elements are necessary for the gom-
mission of the offense--carnal knowledge, force and the commission
of the act without the consent and against the will of the prosecu=
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trix (see 140 ALR at 380)s With reference to the element of
force, it should be remembered that

*It is not essential that the force empoyed consist
of physical viclence; it may be exerted in part or
entirely by means of other forms of duress, or by
threats of killing or grievous bodily harm ox other
injury * * * * (Winthrop's Military Law and Precedents
(Reprint, 1920), pe678)s

Further, while resistance by the womsn is usually regquired as shoving '
that the act took place without her consent and against her will,
and while the generally accepted rule in this connection is that

*if the woman at the time was consdl ous, had the
possessal on of her natural, mental, and physical
powers, was not overcome by numbers or terrified by
threats, or in such place and position that resis-
tance would bave been useless, it must appear that
she did resist to the extent cf her ability at the
 time and place and under the circumstances® (44 Am, -

) Jure, sec.7, P09°5)o
it 19 important to note théf

®*absence of free will, or non-consent, on the part
of the female, may consist and appear * * * in her
submitting because, in view of the strength and
violence of her assailant or the number of those
taldng part in the crims, resistance would be use-
less if not perilous® (Winthrop's Military Laws &
Precedents (Reprint, 1920), p.678),

end that

®"Resistance is necessarily relative., It is accord=-
ingly not nscessarily illogical for courts to apply ‘
~ the requirement of most vigorcus resistance to
o comuon cases and to modify it in varying degrees
and peculiar circumstances, ard to refuse to apply
it to exceptional cases® (4l Am.Jure, 868Ce7sPe05)e ~
In the instant case, the resistance offered by Frau Schaefer
consisted of verbal protestations only. She falled even .to offer token
resistance and readily permitted accused to have intercourse with
ber when he took her into the bedroom, Isclated from its setting,
her conduct at that time would indicate that she consented to the
acts However, it must be remembered that accused, to her a scldlier 3
of an enemy force, previously not only pointed a pistol at her husband ' ‘
but significantly demonstrated thet he was capable of using it by
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. .
going outside the house and firing it. This conduct probably was
intended to convey an implied threat to use violence unless the
occupants of the house submitted to his demands and, in any event,

it was easily susceptible of such a comstruction by Frau Schaefer.
RMurther, the testimony of Herr Schaefer indicates that in addition
to the handling and firing of the weapon the conduct of the accused
generally was menacing. When Frau Schaefer was taken into the bedroon
a few moments later, the door was closed and the possibility of aild
from her husband cut off not only by accused's prior conduct but by
the presence of Benefield in the kitchen, Under these circumstances,
it is easily possible that Frau Schsefer was not only terrified by
threats but felt herself in such a position that resistance would
have been useless as well as dangerocus. TWhile she did not testify
in 30 many words that she at no time gave her consent to the act of
intercourse, her testimony that she did not want to engege in inter-
course amounts in substance to an assertion of lack of consent., 4nd,
keeping in mind that her position was to her apparently hopeless,
that the intercourse took place on the floor of a bedroom in which
her three small children were sleeping, that her husband was
directly across the hall, that she was menstruating, and that she
eried all night after the men left, there is little reason to

doubt this testimony,

Frau Weil's resistance, while more vigorous than that of

~ Frau Scheefer, was none the less comparatively feeble., Yet, hore
ageln, the msre fact that her resistance was of a cocmperatively minor
quality does not necessarily show that she consented to the act of
intercourse., 4ccused, an armed enemy soldier, entered her room
without authority or permission after she had retired for the night.
¥When she tried to arise, he pushed her back into bed. After search-
ing her closet and an adjoining room, he returned to her room and closed
the door leading to the stairway. He then leaned his rifle near the
doors BHer bed was in such a position that gaiy one side of it opened
out into the room. After standing in front of it for a moment, he
made advances toward her despite her repeated efforts to push him
awaye. He then laid himself, not on the bed, but directly on top of
her at which she ceased resistance because she could do nothing
against "such a heavy man", She expressly testified that she did not
congent to the act of intercourse and there is nothing improbable
about such testimony; she had never seen the accused before and there
is no reason to suppose that she would have consented under the
conditions shown, TFurther, despite the minor qualify of the resise
tance offered, in neither instance was there any reason for accused
to suppose that he was acoomplishing a seduction nor any legltimate
basis for an honest and reasonable belief on his part that the
prosecutrix in question was yielding her will freesly to the commission
- of the act (see L An.Jur.,sec.12,0+909)s He nons the less proceeded
to have intercourse with eachs. For the reasons stated above, the
"Boerd of Review is of the opinion that, in view of all the circume

stences shown, the court could find that accused had carnal knowledgs
of each prosecutrix by force and without her consent and that the

o s, 12329
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record is accordingly legally sufficient to support the findings of
guilty (Cf: G ETO 8837, Wilson; CM ETO 9083, Berger and Bamford).

. 6. The charge sheet shows that accused 1s 22 years ten months
of age and was inducted 9 March 19,3 at New York, New Yorke. He had
no prior service, There is attached to the record of trial a
letter signed by each member of the court reccmmending clemency
and suggesting dishonorable discharge, total forfeitures, and
confinement at hard labor for ten years . as an appropriate sentence
for the offense of which accused was convicted.

7. The court was legally constituted and had jurisdiction
of the person and offense. No errors injuricusly affecting the
substantial rights of accused were committed during the trial, The
Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sen-
tence,

8, The penalty for rape is death or life imprisonment as
the court-martisl may direct (AW 92). Confinement in a peniten-
tiery is authorized upon conviction of repe by Article of War
and sections 278 and 330, Federal Criminal Code (18 USCA 457,567)
The designation of the United States Penitentiary, Lewisburg,
Pennsylvania, as thé place of confinement is proper (Cir.229. wD,
8 June 1944, sec.II, pars. 1b(4),3h)e .
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Branch Office 6f The Judge Advocate General

with the
European Theater
APO 887
BOARD OF REVIEW NO, 1 2 8 SEP 1945

CM ETO 12331

UNITED STATES g 84TH INFANTRY DIVISION
Ve . ) Trial by GCM, convened at Salzwedel s

. o ) Germany, 7 Nay 1945. Sentence:
Private First Class BROOKS A. ) Dishonorable discharge, total for-
JOHNSON (34530595), 784th ) feitures and confinement at hard
Ordnance Light Maintenance ) labor for life. United States
Company ~) Penitentiary, lewisburg, Pennsylvania.

HOLDING by BOARD OF REVIEW NO, 1

= BURROW, STEVEIS end CARROLL, Judge Advocates

1, The record of trial in the case of the soldier named above has
been e xamined by the Board of Review,

2. Accused was tried upon the following Charge and Specification:
\ CHARGE: Violation of the 92nd Article of War,

Specification: In that Private First Class Brooks A.
Johnson, 78Lth Ordnance Iight Maintenance Company
did, at’'Arendsee, Germany, on or about 20 April
1945, with malice aforethought, willfully, deli-
berately, feloniously, unlewfully, and with pre-
meditation kill one Helmut Schonberg, a human
being by shooting him with a carbine,

He pleaded not guilty and, two thirds of the members of the court présent

at the time the vote was taken concurring, was found guilty of the Charge

end Specification., No evidence of previous convictions was introduced.

Three-fourths of the members of the court presdnt at the time the vote

was taken concurring, he was sentenced to be dishonorzbly discharged the

service, to forfeit all pay and allowances due or to become due, and to be

confined at hard labor, at such place as the reviewing authority may direct,

for the term of his natural life. The reviewing authority approved the

sentence, designated the United States Penitentiary, Lewisburg, Pennsylvania,

as the place of confinement, and forwarded the reccrd AL trial for action

pursuant to Article of Var 50%
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3. The substantial evidence for the prosecution sumarizes as
follows:

On 20 ipril 1945 at about 1600 hours, accused and another
soldier visited the house of Herr Helmut Schonberg in Arendsee, Germany.
Present in the house were Herr and Frau Schonberg, two children, and a
relative, Frau Krause., Vhile in the house the soldiers drank some
liquor with the family, During the visit accused was always fidgeting
with his rifle, and at one time some of the cartridges came out (R27,37).
Just before they left, accused arose from a couch on vhich he was sitting,
patted the hands of Frau Krause, and tried to make motions for her to
come outside, leading her to understand from his motions and gestures
"that I was supposed to have a baby with him" (R43). The soldiers left
about 1800 hours (R27) and returned at about 2000 hours, at which time
Herr Schonberg's father and a Pole, Francinki Chorzempa, were also pre-
sent in the house, At about 2045 the soldiers left again (R28).

A few minutes later accused returned alone to the house,
entered, asked Herr Schonberg and Chorzempa to come out with him, pushed _
them in f ront of him (R28-29), and told them to go forward and to stand
at attention (R48). They raised their hands and Chorzempa shouted "Comrade,
don't shoot", Accused then placed under his arm pit the carbine he was
carrying and placed a bullet in the chamber., When the bullet was in-
serted, Chorzempa, who was standing beside Schonberg, walked backwards
‘seven or eight meters (R49-50) and saw accused fire a shot (R55). Chorzempa
ran towards the side of the house and into the nearby woods (R4L9). About
Ybout five shots were fired (R29,50). Upon hearing the shots Frau Schonberg.
jumped out of a window (about three feet from the ground), saw her husband
1ying on the ground, raised his head, and gave him some water, At that
time she saw-accused approach her nth his carbine in front of him. She
jumped back through the window, grabbed her two children, and, with Frau
Krause, went into the woods (R30).

The next day the body of Herr Helmut Schonberg was examined by
an American Army surgeon and found to be in complete state of rigor mortis,
with two bullet wound entrances, In his opinion, the man had been dead
between 12 and 24 hours, the death had been caused by bullet wounds, and
the bullets had been fired from a carbine (r8,9).

: ln Accused after his rlghts as a witnees were explained to him,
elected to be sworn as a witness (R55-56), and testified that on 20 April
in the afternoon he and Corporal Spears had visited a house where they
found "two women, two kids and an old man". Later they returned to the
company, After supper they saw a Pole who murmured something, °

nSpears walked off to the right and the Pole
motioned me down to the house. About 100 yards

to the house and I decided I would go no further,
He weni on down towards the house. I had been there

R .L 331
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about 5 minutes when I heard rapid fire,

In the meantime I was walking toward where
Spears was and I hollered for Spears two

or three times and didn't get an answer,

so I decided to go back to the company and
see if he was there and I went wp he company"

He ordinarily hsd around 12 to 13 rounds in his carbine, which he was
carrying on the evening in question, In answer to the question "How do
you account for the fact that you usually carry 12 or 13 and the next
day you only had 77" he said, "I had fired some rounds at the town we
had moved from" (R60-61,64).

No other witnesses appeared for the -defense,

_ 5 Murder is the killing of a human being with malice aforethought
and without legal justification or excuse., The malice may exist at the ~
time the act is committed and may consist of knowledge that the act which
causes death will probably cause death or grievous bodily harm (LGif, 1928,
par.lh8a, ppelb62-164)e The law presumes malice where a deadly weapon is -
used in a manner likely to and does in fact cause death (1 Wharton's
Criminal Law (12th Ed., 1932), sec.426, pp.654~655), and an intent to
kill may be inferred from an act of accused which manifests a reckless
disregard of human life (LO CJS, seceily, pe905, secs T9b, ppe 43-94k)e

Every element of the crime of murder as alleged was proven by
clear, substantial evidence (Cf: CM ETO 11958, Falcon; CM ETO 12377,
Graham; CM ETO 12850, Philpot; CM ETO 14380, Hall). ’I‘hege as ample evi-
dence in the record from which the court could properly/ 8} d a reasonable
doubt that accused committed the crime alleged, That it was in part evi-
denced by enemy witnesses cannot affect its sufficiency as a matter of law,
for Congress has not accorded to Board of Review sitting in foreign theaters
the power to weigh evidence, Uhile the precise motive for the crime is
not definitely shown in the record, lest it was to remove all obstacles to
rape of Frau Krause, the proof is nevertheless sui‘ficient(26 Am, Jur,,
sec, 36, p,180; 1 Vharton's Criminal Law (12th Ed., 1932) sec.156, pp.210~
211), Again, while there were some inconsistencies in the testimony of
Chorzempa, it was the function and the duty of the court and reviewing -
authority to weigh the evidence and, since there is sufficient evidence
in the record to sustain the findings, the Board of Review is without power -
to disturb such determination (Stevenson v. United States, 162 U.S. 313,
40 L. Ed, 980, 16 S. Ct. 839 (1896); CM ETO 6682, Frazier; CM ETO 11958,
Falcon; CM ETO 16581, Atencio).

6. The charge sheet shows that accused is 33 years eight months of
age and was inducted 15 November 1942 at Camp Blanding, Florida. He had
no prior service, . ’
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7. . The court was legally consituted and had jurisdiction of ‘the
person and of fense, No errors injuriously affecting the substantial
rights of accused were committed dwring the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the seatence,

8, The penalty for murder is death or life imprisonment as the
court-martial may direct (AW 92). Confinement in a penitentiary is
authorized upon conviction of murder by Article of War 42 and sections
275 and 330, Federal Criminal Code (18 USCA 454, 567). The designation
of the United States Penitentiary, Lewisburg, Pennsylvania, as the place
of confinement, ig proper (Cir.229, 8 June 194, see¢.II,; pars.lb(4), 3(b).

] /' ’
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Branch Office of The Judge Advocate General
. with the }
European Theater
| APO 887
BOARD OF REVIEW NO. 3 SI
. 1 SEP 1045
CM ETO 12350
UNITED STATES 3 102nd INFANTRY DIVISION
Ve ) Trial by GCM, convened at Stendal,
_ ) Stendal, Prussia, Germany, 24 April
Private ANTHONY G. SPINELLI ) 1945. Sentence: Dishonorable dis-
(35913535), Company A, ) charge, total forfeitures and confine-
LO6th Infantry. ) ment at hard labor for life. Eastern
; Branch, United States Disciplinary

Barracks, Greenhaven, New York.

: HOLDING by BOARD OF REVIEW NO. 3
SLEEPER, SHERMAN and DENEY, Judge Advocates

1, 'me record of trial in the case of the soldier named above has
been examined by the Board of Review,

2, Accused was tried upon the following charges and specifications:
CHARGE I:- Violation of the 6lst Article of War.

Specification: In that Private Anthony G. Spinelli,
Company A, 406th Infantry did, without proper leave,
absent himself from his command from about 9 Decem-
ber 1944 to about 17 February 1945.

CHARGE II: Violation of the 58th Article of War.

Specification. In that * % # did, at Welz, Germany,
on or about 23 February 1945 desert the service
of the United States by absenting himself without
proper leave from his organization with intent to
avoid hazardous duty, to wit: the crossing of the
Roer River to attack Boslar, Germany, and did
remain absent in desertion until he was appre~
hended at Liege, Belgium on or about 26 March 1945,

" 123
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He pleaded not guilty to, and was found guilty of, all charges and'speci-
fications. Evidence was introduced of one previous conviction by special
court for absence without leave for 57 days in violation of Article of

War 61. Three-fourths of the members of the court present when the vote
was taken concurring, he was sentenced to be dishonorably discharged the
gservice, to forfeit all pay and allowances due or to become due, and to be
confined at hard labor, at such place as the reviewing authority may direct,
for the term of his natural life. The reviewing authority approved the
sentence, designated the Fastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, and forwarded the record
of trial for action pursuant to the provisions of Article of War 503.

3. The evidence for the prosscution shows that on 8 December 1944,
while a member of a "detail of men" on pass in Paris, accused failed to
report at the designated assembly area for return to his organization (R9).
The remainder of the group returned without him, arriving on the 9th.
Accused's company commander satisfied himself that accused was not then
present, and did not see him thereafter until he was returned to the
company on 20 February 1945, whereupon he was at first placed under guard
but released from arrest the following day at Baseweiler, Germany, 'in
order that he could accompany the organization in an attack" (R7-8).

When he released accused, the company commander "informed him he was to

make the attack with the company and if he attempted to leave his organiza-
tion without proper authority he would be considered deserting from military
service with the intent to avoid hazardous duty" (R8). Accused was ap-
prised of the tactical situation, including the crossing of the Roer River
as an initial phase of the attack. The company, with accused present, moved
toward the Roer, halting at Welz, Germany, for a rest. There hisasence
without leave was first discovered and an unsuccessful search made for

him forthwith (R10-11). He was returned to military control at Liege,
Belgium, on or about 26 March 1945 (R15).

L. The only evidence adduced on behalf of the defense was the tes-
timony of accused, summarized as fullows: He joined the company as a rein-
forcement in November 1944 and participated in the battle of Linnich, "lead=-
ing a squad of mortarmen® (R16-17). After his return from an absence without
leave on or about 17 February 1945, his "platoon leader, Lieutenant Smith,
told me that the company had permission to release me in order that I might
participate in the coming attack, and if I pulled through the attack it
would be much easier on my coming trial. He went with the company from
Baseweiler to Welz, Germany, having spent the interval between then and his
return "in the backyard of the house in which we were staying digging
six-by-sixes.” He heard no plans or discussion of the impending operation,
but was digging holes all the time (R17). At Welz, the company commander
gave orders for everybody to rest for awhile (R17-18)., Some of the men
went into cellars, some moved off on the side of the road. Accused "dozed
off" in a cellar and was asleep when the company left. "Sometime in the
morning,” he woke up and "couldn't" find the company, so he went back to
Baseweiler, thinking he might find the company there. He was "unable to
find anyone to help me, so I started back to the depot that had shipped l 2 3 l.‘" 0
me up S0 that they could help me locate my outfit"(R18). .
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On cross examination, he testified that he knew his company would .
ultimately join the attack, but not that it was preparing to jump off
"at Welz, because it was then in reserve (R19). When he left the cellar after
waking up, and found his company gone, he retwrned to Baseweiler, leaving
his rifle in the cellar at Welz. From Baseweiler, he went in search of a
replacement depot, thinking that "they could get me back to my company."
He went first to St. Tronn, Belgium, thence 17 miles further to Liege, the
trip consuming about two weeks (Rzoi. He did not report his status to any
military organization or officer - or to anyone at all after leaving Base-
weller, where he inquired of an enlisted "medic" if the latter knew the
~whereabouts of his organization (RR0-21). In Liege he was "picked up" by
military police (rR22). ' : .

5. The Specification, Charge I, alleges that accused was absent without
leave from his command from 9 December 1944 to 17 February 1945; but omits
any allegation of place. The unauthorized absence from his organization
was proved. As place is not of the essence of the offense, the Specification
is not fatally defective (CM ETO 9257, Schewe)s. Competent evidence estab-
lished every element of the offense of desertion to avoid hazardous duty
(MCM, 1928, par.130a, pe.l43) alleged in the Specification, Charge II. All
findings of guilty are legally sustained. :

- 6. The charge sheet shows that accused is 19 years & months of age.
With no prior service, he was inducted 10 August 1943. '

7. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial i
rights of accused were committed during the trials. The Board of Review

18 of the opinion that the record of trial is legally sufficient to support
the findings of guilty and the sentence,

8. The pénalty for deserﬂion in time of war is death or such other
punishment as a court-martial may direct (AW 58). The designation of the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New York,

as the place of confinement, is authorized (AW 42; Cir.210, WD, bTA Sept. .
1943, sece VI, as amended),

[)//(/ A L£C 5@_9/“ Judge Advocate
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Branch Office of The Judge Advocate General
_ with the
European Theater
APO 887

EOARD CF REVIEW NO, 1 1 SEP 1945
X ETO 12377

UNITED STATES ) DELTA BASE SECTION, COMIMUNICATIONS
; ZONE, EUROPEAN THEATER
v. :
) Trial by GCK, convened at
Private HERBERT GRAHAM ) Marseille, France, 16 March
(34027262), Company A, - ) 1945. Sentence: Dishonorable
413t Engineer General ) discharge, total forfeitures
Service Regiment ) and confinement at hard lsbor
) for life. United States Peni~
) tentiary, Lewisburg, Pennsyl-
) venia,

HOLDING by BOARD OF REVIEW NO. 1
BURROW, STEVENS and CARROLL, Judge Advocates

l. The record of trisl in the case of the soldier
named above has been examined by the Board of Revliew and
the Board submits this, its holding, to the Assistant
Judge Advocate General in charge of the BEranch Office of
The Judge Advocate General with the Europesan Theater.

, 2. Accused was tried upon the following Charge
‘and Specification:

CHARGE: Violation of the 92nd Article of War,

Specification: In that Private Herbert
Graham, Company A, 41st Englneer
General Service Regiment d4id, at
Calas France on or about 12 December
11944 with malice aforethought, will-

- -fully, deliberately, felonlously,
unlawfully and with premeditation,
kill one Wilfred L. Broussard, a :
humsn being by ltsbbing him with a
knife. -
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He pleaded not gullty and, all of the menbera of the court
present at the time the vote was taken concurring, was
found gullty of the Charge and Specification. Evidence
was introduced of one previous convictlon by speclal court-
martial for ebsence without leave for six hours 1n viola-
tion of Article of War 61 and fallure to obey an order of
a non-commisasioned offlcer in violatlon of Article of War
96, All of the members of the court present at the tirne
the vote was taken concurring, he was sentenced to be
hanged by the neck until dead. The Commanding Genersl ,
Delta Base Section, Communications Zone, Furopean Theater
of Operatlions, spproved the sentence and forwarded the
record of trial for actlon under Article of War 48, The
confirming authority, the Commanding CGeneral, European
Theater of Cperations, confirmed the sentence, but, owlng
to speclal clrcumstances in the case, commuted it to dls-
honorable dlscharge from the service, forfelture of all
pay and allowances dus or to become due, and confinement
at hard labor for the term of accused's natural 1life,
designated the Unlited States Penltentlary, Lewilsburg,
Pennsylvanie, as the place of confinement, and withheld
the order directing the execution of the sentence pursuant
to Article of War 503,

3. The evidence for the prosecution established
that at sbout 2000 hours on 12 December 1944 accused,
Privates Amos Buckines and George White, and three other
soldlers, all colored members of the 41lst Englineer Generel
Service Regiment, were drinking at a table in the Bar
Tabacs at Calas, France (R10,25,26), There were gbout
elght or ten colored soldlers in all, but most of the
soldlers present in the cafe were white, the total number
of soldiers being varlously estimated by the witnesses at
from 35 to 92 (R15,27). A fight developed between White
and a white soldier (R11,41,44). Someone sald, "Let all
the peaceful soldlers get out," and the soldiers in the
cafe atarted leaving by the front and side doors (R21l),
Accused was seen to arise from his table and go toward
the side door. He and a white soldier were then seen
fighting together (R12,15)., The only eyewitness to the
fight, Bucklines, did not know whether or not the white
soldler involved was the same one who had previously
fought with White (R20). Accused grabbed the clothes of
the white soldler with his left hand, and stabbed him
three times in the rear of the left shoulder with a long
hunting knife (variously estimated at from six to 12
inches (R14,29,43)), which accused held in his right hand.
The white soldier fell near the slde Jdoor of the cafe, through
which accused then made his exit (R12-14).

DONFireamy.: ,
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: ‘ Accused made a voluntary written pre—trial atate-

ment in which he said that he was astarting toward the side
door when a white soldier stood in hils way and said, "You
son of a bitch, you are not golng out". ,

"I then saw this same soldier grab a short
bayonet from inside his jacket with his
left hand. He was about to pass the
bayonet to 'hils right hand when I pulled
out a black handled knife from my right .
trouser pocket. I then grabbed the right
hend of thls white soldier with my left hand
and pulled him closer to me and stabbed
him in the'back two times" (Pros.Ex.3).

About 2330 or 2400 hours ' the body of a dead white
soldier, identified as Private Wilfred J. Broussard
(R48,49,52,53,70,71), was found in the cafe. A post mortem
examination sbowed that the direct cause of death was &
hemorrhage resulting from a tear in the gorta apparently
produced by a sharp instrument. There were two wounds, one
In the right cheat and one in the left chest, with the
points of entry in the back (R74,76,80).

Outslde of accused's pre-~trial statement there
was no evidence that Broussard had a weapon of any kind.
Bucklnes, the only eyewitness to the fight between accused
end the white soldler, testified that he 3did not remember
seelng at any time a knife in the latter's hands (R12),

No weapon was later found on the body of Broussard (R58).

A white soldler, who was with Broussard in the cafe, did

not see a bayonet on him that night (R70). Two colored
soldlers, however, testifled that some of the white soldlers
In the cafe had short bayonets or knives with them (R36,44)
There was other fighting in the cafe at the time, and
Broussard's companion was hit with a.chalr when he was

going through the front. door (R72).°

4. Accused, after his rights as a witness were explalned
to him, elected to remain silent (R83). The sole witness
for the defense was the first sergeant of accused's company,
who testified that accused was a satisfactory soldier_(RBGX.

5. lMurder is the killing of a human being with malice
aforethought and without legal justification or excuse.
The malice may exist at the time the act is committed and
may conslst of knowledge that the act which causes death
will probably cause death or grievous bodlly harm (}CM,
1928, par.l48a, pp.162-164). ‘The luw presumes malice where
a deadly weapon 1s uvsed in a manner likely to anid does in
fact cause death (1 Wharton's Criminal Law (12th E3.1932),
sec .426, pp.654-655), and an intent to kill may be inferred

from an act of accused which manifests a reckless dlaregard
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of human 1life (40 CJS, sec.44, p.905, sec.79b, pp.943-944).

The defense at the trial moved for a findihg of
not guilty on the ground, among others, that there was
insufficient proof that accused was the one who killled
BEroussard because of the showlng that other fights occurred
in the cafe, with the possibillty that some one else
killed Brouwasard while the soldler stabbed by accused may
have later left the cafe (R81). In the opinion of the
Board of Review, however, there 1s sufficient substantial
and certain evidence from which the court could properly
infer that accused was the one who stabbed Broussard.

The evidence eatablished that accused stabbed a white
soldier in the back with a long hunting knife eilther two
or three times. The body of Broussard was found in the
cafe at about 2330 or 2400 hours with two deep wounds in
the back, apparently caused by a sharp instrument entering
from the rear. There was no evidence that a sharp instru-
ment waa uded by anyone else In any other fight In the
cafe that night. No other body was shown to have been
found in or near the cafe, Sufficlent evidence establishes
that the corpse found was that of Wilfred L. Broussard,
the human being alleged in the Specification to have been
killed by accused.

In the opinion of the Board of Review, clear,
substantlial evidence proves the corpus dellctil to support
accused's pre-triasl confesslon (CM ETO 14040, McCreary),
which confession, together with such evidence, amply
supports the court's finding of guilty of murder, as
alleged. - '

Accused- s contention, as expressed in his pre-
~trial confession, was that he was acting In self-defense
in stabbing the white soldier because he saw him take a
short bayonet from inside hls pocket, There was no
evidence, outside this confesslion, to support accused's
contention, Buckines, the only eyewitness, saw no wegpon
in the white soldier's hands, Broussard's companion testi-
fied that he did not see decessed with a bayonet. No
weapon was found on Broussard's body. Under this state of
the recori the gquestion of whether accused wasg acting in
self-defense was one of fact for the determination of the
court (CM ETO 3180, Porter; CHM ETO 4640, Gibbs; CM ETO
9410, Loran; CM ETO 11178, Ortiz; and authoritles cited
therein).

The court was withir its province in finding
accuzed gullty of murder rather than manslaughter. It
was justifled in holding from the evidence that accused

-
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stebbed deceased a3z a result of mallce and not the heat
of passion engendered ln a mutual combat. The evlidence
established that accused was dangerously armed and it
contradicts hls pre-trlal statement that deceased was
armed (Cf., 40 CJS, sec.48b, pp.912,913),

6. The charge sheet shows that accused 13 23 years
four montha of age and was inducted 20 March 1941 at Fort
Jackson, South Carollna, to serve for one year, His
service perlod 1s governed by the Service Extension Act
of 1941, Fe had no prior service.

7. The court was legally constituted and had Juris-
diction of the person and offense. No errors injurliously
affecting the substantial rights of accused were committed
during the trlal. The Board of Review 1s of the oplnion
that the record of trial 1s legally sufficlent to support
the findings of gullty and tbe sentence.

8. The penalty for murder 1s death or life 1mprison-
ment as the court-martial may direct (AW 92). Confinement
'in a penitentiary is authorized upon conviction of murder
by Article of War 42 and sectlions 275 and 330, Federal
Criminal Code (18. USCA 454, 567). The designation of the
United States Penitentiary, Lewlsburg, Pennsylvania, as
the place of confinement 1s proper (Cir.2~9 WD, 8 June
1944, sec.II, pars. 1b(4), 3b).
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War Department, Branch Office of The Judge Advocate
General with the European Theater. ¥ SEP 1945 '
‘TO: Commending Genersl, United States lForces, opesn
.Theater (Main), APO 757 U. S. Army.

1., In the case of Private HERBERT GRAHAM (34027262),
Company A, 4lst Engineer Genersl Service Regiment, attention
is 1nv1ted to the foregoing holding by the Board of Review
that the record of trial 1s legally sufficlent to support
the findings of gullty and the sentence, which holding
1s hereby approved., Under the provisions of Article of
War 503, you now have &uthority to order execution of the
sentence, -

2. When copies of" the published order are forWarded
to this office, they should be accompanlied by the foregoing
holding end this indorsement. The file number of the
record in this offlice ls CM ETO 12377. For convenlence of
reference pleasse place that number in. brackets at the end
of the order: (CM ETO 12577)

| Mntey

E.C. M
i : ' Brigadler General, Un#

' o ;__M Assistant Judge}d_ Ufat oy §dnerali;

( &uﬂanmpas_canm&odcnﬂcnm;exannod. GCIJ£26IHEE2,iM?SoptIEM5).
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Branch Office of The Judge Advocate General
with the
European Theater
APO 887 -

BOARD OF REVIEW NO. 5 L
90 AUG 1945
CM ETO 12381 :

UNITED STATES SEINE SECTION, COMMUNICATIONS ZOKNE,
: EUROPEAN THEATER OF OPERATIONS

Ve . .
Trial by GCM, convened at Paris, France,

- 2 January 1945. Sentence: Dishonorable
discharge, total forfeitures, and confine-
ment at hard labor for life, United
States Penitentiary, Lewlsburg, Pennsyl-
vanis, ’

Private JOHNNIE L. PORTER,
(38032598), Headquarters
and Service Company, 388th
Engineer General Service
Regiment (TC).

N Nt Nt St Nt s st Nt "t

HOLDING by BOARD OF REVIEW NO, 5
HILL, EVINS and JULIAN, Judge Advocates

1. The record of trial in the case of the soldier namsd above has
been examined by the Board of Review and the Board submits this, its hold-
"~ ing, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater,

2. .l{ccused was tried upon the following charges and specifications:
CHARGE I: Violation of the 58th Article of War,

Specification: In that Private Johnnie L, Porter, Head-
quarters and Service Company, 388th Engineer General
Service Regiment, European Theater of Operations,
United States Army, did, at or near Parls, France
on or about 24 September 194/ desert thie service of
the United States and did remain sbsent in desertion
until he was apprehended at Vincennes, France on or
about 26 October 194k '

. CHARGE IT: Violation of the 96th Article of War.

Specification: In that % 3 % gt or near Paris, France,
on or about 25 October 1944, did wilfully dispose of

CONERENTIAL
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gasoline, hilifary property of the United States,
thereby wrongfully diverting such property from use
in military operations in a theater of war.

He pleaded not guilty and all the members of the court present at the time
the vote was taken concurring, was found guilty of the charges and specifi-
cations. No evidence of previous convictions was introduced, All the
members of the court present at the time the vote was taken concurring, he
was sentenced to be hanged py the neck until dead. The reviewing authority
approved only so much of tﬁﬁ finding of gullty of the Specification of
Charge II as involves a finding of guilty of "wilfully attempting to dispose
of gasoline, military property of the United States, thereby diverting such
property from use in militdry operations in a theater of war", approved

the sentence and forwarded:the record of trial for action under Article of
War 48, The confirming authority, the Commanding General, European Theater
of Operations, confirmed the sentence, but, owing to special circumstances
in this case and the recommendation for clemency by the convening authority,
commuted it £o dishonorable discharge from the service, forfeiture of all
pay and allowances due or’ to become due, and confinement at hard labor for
the term of his natural Yife, designated the United States Penitentiary,
Lewisburg, Pennsylvania,fas the place of confinement, and withheld the
order directing executign of the sentence pursuant to Article of War 50%.

»

¥
. 3. Paragraphs 5 and 6 of the review of the Staff Judge Advocate of
the European Theater of Operations, attached to the record of trial, contain
an adequate and fair summary of the evidence introduced by the prosecution
and by the defense. 3 .

Accused absented himself without leave on 24 September 1944 and
remained so absent uhtil he was apprehended near Paris on 25 October 1944.
His unit was stationed at Omaha Beach., He took with him, without authority,
the truck he was -driving for his organization., At the time of his arrest
he and two other soldiers were in possession of an Army truck loaded with an
undisclosed number of five-gallon cans of gasoline they had stolen from a
gasoline dump near Paris., The gasoline was property of the United States,
Accused and his companions intended to sell the gasoline for their own
benefit, He had participated in similar activity during the period of
his absence, :

: 4. The length of the unauthorized absence in an active theater
of war, its termination by apprehension, and the criminal transactions

in which he engaged in order to obtain funds, justified the court in draw-
ing the inference that. accused intended to remain permanently away from
his organization.  The finding that he deserted the service was therefore
warranted by the evidence (MCM, 1928, par. 130a, p.143; CM ETO 952, Mosser,
CU ETO 1629, Q'Donnell). )

The reviewing authority approved a finding that accused wilfully
attempted to dispose of gasoline, military property of the United States,
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fthereby diverting such property from use in military operations in a
theater of war®,. The willful attempt to d.:l.eposo of the gasoline was
- amply proved by the evidencs, .

5. The charge sheet shows that accused is 24 years and eight
months of age and enlisted 29 May 1941 at Fort Sam Houston, Texas,
No prior service is shown,

6, The court was legally constituted and had jurisdiction of
the person and offenses, No errors injuriously affecting the substan-
tial rights of accused were committed during the trial except as herein
gpecifically noted. The Board of Review is of the opinion that the
record of trial is legally sufficlient to support findings of guilty
as approved and the sentencc as confirmed and commted,

7. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58), Confinement
in a penitentiary is authorized by Article of War 42, The designation
of the United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement is proper (Cir.229, WD, 8 June 1944, sec.II
pars.b(4), 3_).

Judge Advocate

@2 %M Judgc Advocate
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1st Inde

War Department, Bra.ncti Office of The Judge Advocate General with the
European Theater o :’32 AUG 1946 T0: Commanding
General, United States Forces, pean Theater (lain), APO 757,

Ue s. m. N ’ ‘

ls In the case of Private JOHNNIE L. PORTER (38032598), Heade
quarters and Service Company, 388th Engineer General Service Regiment
(7€), attention is invited to the foregoing holding by the Board of
Review that the record of trial is legally sufficient to support-find-
ings of gullty as approved and the sentence as confirmed and commuted,
. which holding is hereby approved, Under the provisions of Article of
War 503, you now have authority to order execution of the sentence,

2+ When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file mmwber of the record in this office is CM ETO
12381, For convenience af-refsrence, please place that mumber in
brackets at the end o&Rbeexdéti (CU ETO 12381).

<Assistant Judge Advocate Gensral,
P W Iy

( Sentence as sommuted ordered executed, GCMO 424, USFET , 19 Sept 1945).
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Bra.nch Office of The Judge .dvocate General
) with the
iuropean Theater
LPO 887

12 1845
BOARD OF RUVISA NO. 3 2,3 Al

QI ETO 12393

UNITED STATZS 3RD ARNORED DIVISICON
Trial by GCl, convened at Bickendorf,
Germany, 13 March 1945. Sentence:

- Dishonorable discharge, total for-
feit ures amd confinement at hard
labor for life., United States Peni-
tentiary, Lewisburg, Pennsylvania.

- Ve

Private First Class JOHN C.
KOHLINBURG (33733990), Company
A, 36th Ammored Infantry Regi-
ment '

V\.’JVVVVVV

HOLDING by BOARD OF REVIEW NO. 3
SIEEPER, SHERMAN and DIVEY, Judge Advocates

,

1. The record of trial in ths case of the soldier namsd
above has been exanmined by the Board of Review and the Board submits
this, its holding, to the Assistamt Judge Advocate General with the
Euro pean Theater.

2. Accused was tried upon the followlng Charge and Specifi-
cation: ’ : :

CHARGE: Violation of the 75th Article of War.

Specification: 1In that Pfc John C. Kohlenberg
Company A, 36th Armored Infantry Regiment,
did, in the vicinity of Baclain, Belgium,
on or sbout 15 January 1945, misbehave
‘himself before the enemy by refusing to
advance with his command, which had then:
. been ordered forward by Captain Walter I. .
Berlin, to engags with the Germsn Army,
which forces the said cox;mnd was then op-

posing. N

He pleaded not guilty and, all manbef-s of the court present when the
vote was taken concurring, was found guilty of the Charge and Specifi-
cation.  No evidence of previous convictions was introduced. All mem-

CONTIDENTIAL - | 12392
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bers of the court present when the vote was taken concurrlng, he
was sentenced to be shot to death with musketry, The reviewing
authority, the Commanding General, 3rd Armored Division, approved.
the sentence, recormended commutation, and forwarded the record. .
of trial for action pursuant to the provisions of Article of War~
48. The confirming auwhority, the Commanding General, iuropean
Theater of Operations; confirmed the sentence but commuted it to
dishonorable discharge from the service, forfeiture of all pay
and allowances due or to become due and confinement at hard labor
for the tem of his natural life, designated the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of confine-
ment, and withheld the order directing execution of the sentence
pursuant to Article of War 503,

3. Accused was charged with misbehavior before the enemy
by refusing to advance with his command, which had been ordered
forward by Captain Walter I. Berlin, to engage with the German
army. The uncontradicted evidence shows that, at the time and
place alleged, accused, stating he "could not take it", refused
-to accompany his platoon on its assigned mission of dismounting.
from half tracks, moving forward, and maintaining a road block
southeast of Baclain to furnish flank protection’to American troops
then engaged in combat with the enemy (R6-7,15). The road block
was subject to enemy artillery, mortar, and "a little" small arms
fire (R7). Learning that the accused had remained at the assembly
area with the unit vehicles - about a mile from Baclain - Captain
Berlin, the company commander, sent a verbal message to him by the
driver of a truck going back for rations, ordering accused to re-
port to his captain at the latter's command post in Baclain and
to return with the driver (R7-8,10-11). Accused refused to go, .
again stating that "he could not take it" (R10-11). He remained
at the assenbly area until the following day when he moved up to
Baclain with the vehicles (R8-9). It thus clearly appears that,
being tactitally before the enemy, accused culpably refused to
participate in the mission which his platoon had been ordered to
perform of going forward to engage - by maintaining a road block
against - components of the German Army. Vhile there is no direct
testimony that it was Captain Berlin who issued the order to the
platoon, as alleged in the Specification, it may reasonably be in-
ferred that he did from the showing that the order was issued and
camplied with, that he was the company commander, and that, upon
learning that accused had not accompanied his platoon to the road
block, he ordered him forward to report to him at his command post
in Baclain, 7The conduct alleged and shown constitutes misbehavior
before the emmy in violation of Article of War 75 (CM ETO 4820, Skovhn;.
Ci #T0 7391, Young). ,
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L. The charge sheet shows that accused is 19 years of age
and that, with no prior service, he was inducted at Baltimore,
Maryland, 25 August 1943. :

5. ‘The court was legally constituted and had jurisdiction
of the person ard offense. No errors injuriously affecting
the substantial rights of accused were committed during the
trial. The Board of Heview is of the opinion that the record
of trial is legally sufficient to sunport the flndings and
the sentence as commuted.

6. Penitentiary confinement is authorized by way of com-
mutation of a death sentence (/7 42). The designation of the
United States Penitentiary, Lewisburg, Pennsylvania, as the
place of confirement is proper (AW 42; Cir. 229, hD, 8 June 1944,

sec.II, pars.1b(4), 3b).
Z@Q l,—ﬁit def\ Juige hdvocate

/hO(L{/&M p‘%fz\'/v«ﬂdudge Advocate
/\j/(/,éa\/&, Val'd Judge devocate
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1lst Ind.

" War Departmant Bra.nch Office of The Judbgg ﬁcnocate General with
the BEuropean Theater.- _ TO: Commanding
General, United States Forces, Eu.ropean Theater, APO 837, U. S.

Anny.

1. In the case of Private First Class JCHN C. KOHIENBURG
(33733990), Company A, 36th Armored Infantry Regiment, attention
is invited to the foregoing holding by the Board of Review that.
the record of trial is legally sufficient to support tlhe find-
ings of guilty and the sentence as commuted, which holding is
hereby approved.

2, Accused is 19 years old. He was not interviewed by the

" division staff Judge advocate and nothing in the record or accom~
panylng papers throws any substantial light on his background,
character or army record. According to Iieutenant Boom's testi-
mony, he said he had been in combat "quite a while™ and Captain
Berlin rated his prior service as fair and recormended that he
not be eliminated from the service. In view of his youth and
the absence of any: indication that association with him would -
be detrimental to misdemeanants and military offenders, I recem-
mend changing the place of confinement from the United States Peni=~
tentiary, lLewisburg, Pennsylvania, to the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place
of confinement. .

3. TUhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding, &and
this indorscment. The file number of the record in this office is
Clf ETO 12393. For conve '?&c? of reference, please place that num-
ber in brackets at_thegas grderz (G ETO 12393).

Es Co McNEIL

Brigadier eneral, United States Arnw,
Assistant Ju.dge Advocate:: Genersl,

( Sentence as commuted ordered executed, ocuo 391, USFET, 6 Sept 1945).
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Brauch Office of The Judge Advocate General

with the
. Burope an Theater
APO 887
BOARD OF FEVIEW HO. 3 2 3 AUG 1945
Ci1 ETO 12394
UNITED STATES % 3RD ARIDFED DIVISION
' e ) Trial by GCU, convened at IHurth,
: ) Germany, 21 iarch 1945. Sentences
Private AUBREY C. STEELE ) Dishonorable discharge, total fore
(18125369), Company B, 32nd ) feitures and confinement at hard
+ Armored Regimente ) labor for life. United States
) Penitentiary, Lewisburg, Pennsylvania.

HOLDING by BOARD OF REVIEW NO. 3 T
SIEEFER, SHERLAN and DEVEY, Judge Advocates

l. The record of ‘trial in the case of the soldier named above
has been examined by the Board of Review and the Board submits this, .
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater.

2, Accused was tried upon the following Charge and Specifications
-CHARGEs Violation of the 86th Article of Wars

Specificationt In that Private Aubrey C. Steele,
Company "B': 32d Araored Regiment, A+P.Qe 253. UeSe
Army, being on guardand. posted as a sentinel at
Cologne, Germany, on. or about 2100, 6 larch 1945,
did leave his post before he was regularly relieved.

He pleaded not guilty and, all of the members of the court present at
the time the vote was taken concurring, was found guilty of the Charge
and Specificationes N6 evidence of previous convictions was introduced.
All of the members of the court present at the time the vote was taken
concurring, he was sentenced to be shot to death with msketry. - The
reviewing authority, the Commanding General, 3rd Armored Division,
approved the sentence.but recommended that, if confirmed, it be come

IR ! , 12394
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muted to dishonorable discharge, forfeiture of all pay and allowances
due or to become due, and confinement at hard labor for the term of
his natural life, and forwarded the record of trial for action under
Article of VWar 48, The Comanding General, Buropean Theater of Opera-
tions confimed the sentence but coamted it to dishonorable discharge
from the service, forfeiture of all pay and allowances due or to becae
due, and confinement at hard labor for the term of his natural life,
designated the United States Penitentiary, lewisburgz, Pemnsylvania, as
the place of confinement, end withheld the order directing execution of
the sentence pursuant to Article of War 50%.

3. The evidence for the prosecution shows that on 6 Lhrch 1945,
accused's compzany moved into Cologne, Germany. That evening, by order
of battalion headquarters, the company set up road blocks at various
places in the city to observe and guard against enemy infiltration
(R7,20-22), At some time between 19C0 and 2045 hours, a light tank
moved into a position forming one of such road blocks at an intersection
on one of the main streets of the city. The four-man crew of this tank,
commanded by Corporal Boamer, included Technician Fifth Grade learne,
driver, Private Woolery, gunner, and accused as loader (R6-7,11,13).
Inasmch as the crew had not slept the previous night, Corporal Boomer
set up a system of rotation of guards, instructing the crew that each
man would remain on guard for 35 to 40 minutes, until he became sleepy,
and then would awaken the next man who would relieve him, While no
definite time was set for a particular tour of duty, the instructions
were that one man would remain awel€ and on guard at all times (R7-G,l1,

16,17). At Woolery's suggestion, accused agreed to take the first guard
tour, and was to awaken Woolery, who would relieve him (R8,16-18).

After accused had stood on guard in the tank for 10 or 15

- minutes, he said he was going to the latrine. Woolery stood guard until
he returned, at which time accused told Woolery he would continue with
his tour of duty and agreed to wake Woolery when he became tired (R8-9,
19)s Woolery then, at about 2100 hours, got inside the tank to sleep
with the other crew meumbers, leaving accused on guard outside (R8,10,12,17).
Shortly thereafter, when he did not hear accused moving around outside,
he looked out and could not see accused, although it was possible to

see for 50 feet in all directions. He and Corporal Boomer then called
accused, and Boamer looked sbout in the vicinity of the tank, but accused
could not be found. Thereupon Woolery went on guard and rotated with the
‘other two crew members during the remainder of the night (R3,10,12,15).

Accused was not seen again until 1000 hours the following morning,
at which time he came walking up to the tank, which was still in its .
position (R9,12,18). Woolery did not know where he had been (R9).
Corporal Boamer testified that while from past experience he knew that
accused did not readily understand instructions, he did not believe it
possible that accused could have misunderstood the instructions relative
to the guard plan on the night of 6 Larch (R13-1}).
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It was stipulated that Captain Ialcolm Block, if present, would
testify that as division neuropsychiatrist he examined accused on 15
Iarch 1945, and found that he suffered from no psychosis. In his opinion -
_accused "is fully cognizant of the difference between right and wrong
and is sene and responsible* (R21).

4e Defense counsel s‘cated that accused's rights had been explained
to him and that accused elected to remain silent. No evidence was
introduced in his behalf (R2),s

5e The evidence shows that after accused had verbally accepted
the duties of first relief as a one-man sentinel posted at & tank ’
guarding a road block in an active combat zone in observation against
the approach of the enemy, and -had actually entered upon his tour of
duty, he deliberately left his post without apparent excuse, end without
notice to the rest of the guard without having been regularly relieved,
“and remained away for more than 12 hours. His guilt of the offense
charged was not dependent upon his being formally "posted® as a sentinel
for any particular length of time by a non-comuissioned officer (LiCl4,
1928, pare 146a, pe 160; SPIGT 1942/1033, III Bull. JAG 99). It was
clearly shown that he was on "guard® and was on post charged with the
duties of a sentinel.' The evidence abu.ndantly supports the flndmgs of
guilty (CM ETO Md.t_’i. Dick; CM ETO 91Ll), Warren).

6. Charges were .,erved on accused ‘on 20 larch 1945 and he was
brought to trial the following day at 1547 hours. In open court the
prosecution stated that military necessity demeanded trial at the particu-
lar time, end the defense counsel expressly waived any necessity of
further time between service of charges and trial (R6)e. Apparently all .

of the witnesses who had any personal knowledge of the acts constituting
the alleged offense were present in court and were cross-examined by the
defenses In the absence of objection by accused or a showing of
prejudice to him as a result of trial upon the short notice, the findings
of guilty will not be disturbed (Cl:ETO 3937, Bigrow; CLI ETO 5255, -
Duncen; CM ETO 5445, Danhi; CM ETO 5466, Stridcland)e

T+ The charge sheet shows that accused is 22 years of age and
_ enlisted 17 August 1942. No prior service is showne

8. The court was legally constituted and had jurisdiction of the . .
person and offense. No errors injuriously affecting the substantial
rights of accused were committéd during the triale The Board of Review & . .
is of the opinion that the record of trial is legally sufficient to :
support the findmgs of guilty and the sentence.

9« The penalty for violation of Article of War 86 in time of
war is death or such other punishment as a court-martial may directe
Confinement in a penitentiary is authorized by Article of War 2 for
sentences in excess of one year imposed by way of ccmmutation of a
death. sentence. The designation of the United States Penitentiary,
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"~ Lewisburg, P_ennsylvania'. as the place of confinement is authorized
(Cire229, W.D:, 8 June 194k, seceII, pars.lb(4),3b). ‘

%%&/\ Judge Advocate

,é( "&04‘\ C Ml‘udge Advocate
CoN ' '
/ - .
@i%& LJ/’;{Z Judge Advocate
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lst Ind.

. War Department, Branch Office of The Ju%ﬁ {gi cate Generml with the
Buropean Theater TOs Commanding
General, United States TForces, European Theater, APO 887, U.S. Army,

l. In the case of Private AUBEEY C. STEELE (18125369), Company
B, 32nd Armored Regiment, attention is invited to the foregoing holding
by the Board of Review that the record of trial is'legally sufficient
to support the findings of guilty and the sentence, which holding is
hereby approved. JUnder the provisions of Article of War 50, you now -
have authority to order execution of the sentences

. 2. A&s it does not eppear that being held in association with
the prisoner will be detrimental to misdemeanants and military
offenders nor that the purposes of punishment demand penitentiary .
confinement, I recommend that the designation of the place of confine~
ment be changed from the United States Penitentiary, lewisburg,
Pennsylvenia, to the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New,Yorke This may be done in the published
general court-martlal -orders ‘

. 3+ When copies of the publ:.shed order are forwarded to this
office, they should be accompanied by :fpgego:.ng holding end this
indorsements = The file number of co M)thls office is CIf ETO
12394 For convenience of refe
brackets at the end of the ord

) &
Eo OI ‘“‘b

!Brigadier General, Unfted States \W ’
' Assistant Judge Advocate Genersy,

0.

( Sentence as commuted ordered executed, GCMO 386, USFET , 5 Sept 1945).
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Branch Gffice of The Judje ~dvocate Gensral
with the
Zuropean Theater
Aku 887
BOALD OF VLG W0, 2 7 SEP 1945
C £10 12410 ‘
UNITED STATAES ) 28T LFANTRY DIVTS Sl
Y. irial by CCk, convened abt AP0 2§,
Ue La sI%y, 14 Yay 1948, Sentencet
‘Private VIKGIL Lo RUNANS. Pishonoradle discharge, total fore
(35629181), Battery C, ) feiturcs, and confinsment at hard
3%0th inti-hireralt ~rtillery ) isxbor for life. United Ltates wni-
Automtic fxupom Batt.a.lion ) , tcmiax'r, Zmrisaurg, Pennsylvania,

HOLDIHG by BOARD OF BEVLEA HOe 2
VAN BEICHOTSR, I0IDURN and ¥ILILR, Judge idvocates

- 1s The record of t.rial m the case of tha aoldior nabad above
hubomummdbymaaoardot Ruvisw, :

2, Accused was tried ugon Qw following Charge and Specificationt
CuiliGZs  Violation of the 92nd Article of hiare:

upeou’icctiom In that Frivate Virgil L. Romans,
Battery C, 390th inti-2drcraft Artillery sutoe
matic {eapons Battalion, A0 403 oo iostmaster,
Kew York, Kew Yori, did, at [dedn-iuhelm, Germany,
on or about 28 arch 1945, forcibly and feloniouse
1y, against her will, !uu sarnal knowledge of
" Louiss Sctuidt.

He pleadsd not gullty and, three-fourths of the umbora of the court
present at the time the vote was teken concurring, was found guiity of

the Charge ard Specification.. %o evidence of previsus convietions was
irtroduceds Three=fourtha of the merbers of the court jrasent when

the vots was tuken somurring, hé was ssutenced to be dishonorably dise
charged the gervice, to forfcit all pay and ailowances dus or to becoos
due, and to be confined at hard lsbor, at such ;lace as the reviewing
suthority may direct, for the terx of his natursl life. The reviewing
suthority approved the sentence, designated the Lnlited Utates Penitentiary,

Calu e TR 12410
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Lewisburg, Pennsylvania, a2 the place of confinement and forwarded the
record of trial for action pursuant to irticle of war 50.

3.  Ine presscution's evidencu identifiss accused as a member of
Battery G, 390th Anti-ilircraft Artillery iutomstic %eapons Lattalion
(R29)e At about 2100 on 23 Larch 1945 he was discovered by other imeriean
s2ldiers to be in 4 bedroom in the Freiderich Yung reeidence, Schloss .
Strest, Klein-iuheim, Cermany (16,8,19,44). The Yung house wis the
residence of kr. Yung, hiz daurnter Larie roufer, his granddaughter Klisa-
beth Xaufer, a ninemonths-old baby, and ths complalning witness, loulse
Schridt, a8 friend of the Yung family (i130,34,37,40). irs. Schuldt was
L3 ycars of spe, marricd, loss than five foat tall, and weighed less
tran 100 pounds (iik4,48). Hor health had not besn good prior to this
time (354}, ’ X

: . o the evening in question, the Lhroe women named wsre in the
kitchen on the first floor washing, when they heard & knock at the
front door (134335,44). ¥r. Yung opened ths door a:d was confronted by
the acoused and two other soldiers (K35)« One of the three asued for |
wins or schnapys, but, after being told by ¥r. Yung that he Lad nonse,’
pushed him aside with his plotol, and all thres soldiers entered the -
house (5k0,41). The first man to enter approached laria haufer and with
nis pistel stoppud her when she said that shu was going "to the police
and the military commandar" (335=36), Stw ucapud from him by Jumping.
out of the kitchen window and ran for help, and the soldier who was -
solesting her tlen left the house (R36, g :

Tha other two soldiers shone thulr flashlipghts in the fuces
of tlizabeth fasufer and iouiss Schmidt wnd with their weapons drove
then into the bedroom (i), ¥hen accusuod pointed his wsapon at her,
louise Cehmidt thought that they Olng to bo shot and begged for
- morcy thst "he should not kill hef R47,48)e In the bedroom were two
beds. Acoused pushed krs. Schmidt to the more distant ons and directed
her to lia down on it (147). At that time, he had his weapon slung on
his shoulder and was wearing his helost (47,49)s lis opsncd his
trousers and exposed his penis, then grabbod the legs of the complaining
witness and pulled off her underdrawers (i )s the begged and resisted
by trying to push him sway, but Yhe rmoved handes away", pulled hepr
by the legs toward hiz, and inssrted his punls 4n her wagina (i:50).
He removed his heimel und unslwig bis rifle and laid the weapon on the
bed near the woman, then laid down on top of her and put his mouth on
her wouth (350,51} She did nob "enter into the aot of m:rconru'
or respond or consent thervto (:52). .

Accused Wus interrupted by the mt.urn of Luris Laufer with °
saveral ameriecan soldicra {252). The first man to enter the house heard
screaning and erying from the bedroom, and, when he ontercd the roon, saw -
accused on the more distant twd with Loulse Schmidt (i17,8). Accused '
immcdistely got up off the bad and trisd to get out of the roam, but wmas
restrainad by other soldiers (i8). %hen asied what they were doing in
the house, accused ard his compunion told one of the sdldiers that thay
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ware loo.d_ng for smpcru (i15)s irs. Sohmidt was excited and orying
and scraaming (21).

Le On beling advisod of his rightes as a witneas, accused slested
to reko an unsworn staterent (iS54). ke stated that he had sntered
the house mud talked with the romsn Lhorein who wepre friendly and not
afrald; thuat he went Into the bedrooz with one of tha women and while
there kissed her scveral bLimes, she returning the kissssj that he put
bis aras about huwr and thcy sat dow on the bed, then she lay on the
bed and togputher thay romoved hor underpantsj that he took off his
" helmat and placed it beside the bed, then placed himself on top of the
woran who did not resist in any way and enjoyed itj that hoe kissed hep
ssvaral timesy that vhan hs heard somsons coming, he Jjumped and jut on
his halmets that hLe 4id not rapo the-complaining witnussi that his
fly vas not open and he did not have his penis out of Lls psntsj that
any sdvancos he mw =orv returned, and he was not in the Louse longer
than ten miuutes (355).

‘5. ape ia definsd as the "unlawful carnal wknonlodge of a woman

- by force and without her consent® (iCk, 1928, par.id3bh,p.1é5). The
cammigsion of that offeuse is clear from the corroborated evidence of °
tha prosaecutrix, ari the physical circumstances lend strong support to
her teatimony (C¥ UTD 9083, Bemcg).' Accused, in his unsworn statesent,
deniad both the fact of carnal wknowledge and the want of consent, but
the court reasslved the conflict in the tastimony against him, and there
being substantial, conpotent uvidence supporting its eonelusion, the
sarsé may not be disturbed by the Board of deviow (O LT0 5869, Hilliame)

S0 T 895’ Nﬂvzﬂ)-

6. The charge sheet shows scoused to be 20 years and fivae months
of age. ¥ithout prior servics, he was inducted 17 Fabruary 1943 at
Coludbus, Chio.

7. The court was legally constitutsd and had Jurdsdiction of the pere
son and offense, Yo crrors injuriously affecting the substantial rights
of ths accwed wepe commlttod during the trisl. I« Board of Neview is
of the opinion that tho reoord of trial is legally sulficlent to support
the findings of guilty and the sentence.

8. The penalty for rape is death or life impclsonment as the cowd
martial xay direct (a% 92)s Confinesent in s peritentisry is authorised
upon oconviction af rape by Article of %ar AR and sections 278 and 330, -
Federal Criminal Code (18 USCA 457,567). The designation of the United
‘Gtates Perdtentiary, lowisburg, Pennsylvania, as the place of confinessrt
is proper (Cir.229,°D, 8 June 194k, m.n.pm.lau.),n).

(mxmrg_omﬂ Judge Advosate
Judge Advogatse
BN i SV
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Branch Office of The Judge Advocate General

with the
European Theater of Operatlons
APO 887
ALz
BOARD OF REVIEW NO, 2 14 JUL 1%
Cli ETO 12413
UNITED STATES ) 30TH INFANTRY DIVISION
)
Ve ) Trial by GCif, convened at Echt,
. . ) Hollend, 17 March 1945, Sentencet
Privete ALBERT A. BELZIL ) Dishonorable discharge, total
(31110958), Compeny A, ) forfeitures and confirement st
117th Infentry ) hard labor for life, United
) States Penitentiary, lLewisburg,
) Ponnsylvanieae

HOIDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEY, HILL and JULIAN, Judge Advocates

1, The record of trial in the case of the scldier named ebove
has been examined by the Board of Review end the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of
the Branch Office of The Judge Advocate General with the European
Theater of Operationse

2¢ Accused was tried upon the following charges end speci-
ficationss

CHARGE: Violation of the 6lst Article of Ware

Specification 13 In that Private Albert A. Belzil,
. Company "A%, 117th Infentry, did, without
proper leave, absent himeelf from his organi-
zation at Warden, Gernany, from about 23 November
1944, to sbout 30 November 1944, '
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Specification 2: In thet * * * did, without proper
leave, absent himselfl from his organization
at Kerkrade, Holland, from about 1200, 1 De-
cember 1944, until he was apprshended at
Heerlen, Holland, on or sbout 2000 1 December
1944,

ADDITIONAL CHARGE I: Violation of the 58th Article of VWar.

Specification: In that * * * dijd, at Warden, Germany,
or or shout 17 December 1944, desert the service
of the United States by absenting himself, without
proper leave, from his organization, with intent
to avoid hazardous duty, to wit: engagement with
the enemy, and did remain asbsent in desertion
until he was apprehended at Kerkrade, Holland,
on or sbout 20 December 1544,

ADDITIONAL CEARGE II:t Violation of the 58th Article of War,.

Specificationt In that * * ¥ 4id, at Geromont, Belgiun,
on or sbout 16 January 1945, desert the service
of the United States by absenting himself without
proper leave from his organizetion, with intent
to avoid hazardous duty, to wit; engagement with
the enemy, end did remein ebsent in desertion
until he was apprehended at Spa, Belglum, on or
sbout 28 February 1545,

ADDITIONAL CHARGE IIT: Violation of the 64th Article of Ware

Specification: In that * * * having received a lawful
command from Colonel Walter M, Johnson, his
superior officer, to report to Company "E" for
duty, did at Geromont, Belgium, on or sbout 16
January 1545, willfully disobey the same, '

He pleaded not guilty and, two=thirds of the members of the court present
at the time the vote was taken concurring, was found guilty of all the
charges and specifications, except Additional Cherge II and its Speci=-
fication he was found guilty of the Specification except the words
"desert the service of the United States by absenting himself withoub
proper leave from his orgenization, with intent to avoid hazardous gduty,
to wit:s engagement with the enemy, and did remain absent in desertion", |,
substituting therefor the words "absent himself without proper leave

from his organization end did remain absent”, of the excepted words

not guilty, of the substituted words guilty, and not guilty of

L,
CONFIDENTIAL
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Additional Charge II, but guilty of a viclation of the 6lst Article

of War. Evidence was introduced of three previous convictions, two

by special court-martial, for ebsences without leave of eight and

16 days respectively snd one by summsry court-mertiael for absence
without leave for two days, all in violation of Article of War 61,

All of the merbers of the court present at the time the vote wes

taken concurring, he was sentenced to be shot to death with musketrye.
The reviewing authority, the Commanding Generel, 30th Infantry Division,
approved the sentence and forwerded the record of trial for ection
under Article of War 48, The confirming suthority, the Commanding
General, European Theater of Operations, confirmed the sentence, but
owing to special circumstances in the case, commuted it to dishonorable
discharge from the service, forfeiture of all pay end allowances due

or to become due, and confinement at hard labor for the term of his
natural life, designated the United States Penitentlary, lewisburg,
Permsylvenia, as the place of confinement and withheld the order
directing exscution of the sentence pursuant to Article of War 505

3e The evidence for the prosecution is substantially as follows:

. Accueed was a rifleman (R10,11) in the second platoon,
Compeny A, 117th Infantry (R8). On 23 November 'this platoon was lo-
cated at Warden, Germany (R10), and after breekfast that morning
accused, who had been sent to the kitchen with his mess gear, failed
{0 returne The area was searched and he could not be founde He
was missing from 23 November 1944 to 30 November 1944, although he
did not have permission to be absent (R8,9,11)e In response to a
call from the military police on 1 pecember 1944 a guard was sent
out and accused was brought to Headquarters Company at Kerkreade, :
Hollande He was placed in a room and imstructed to stay there until
transportation could be obtained. He was brought back from dinner
by & guard and shortly after 1200 hours he was missinge He had not
been given permission to leave and could not be found in the area (R13).

About 1130 hours on 17 December 1544 accused's platoon leader
told his squed lesders to alert their units and have them stay in the
area because they were to move out to meet the Germsn break-throughe.
The assistant squed leader conveyed this information to the squad and
. accused was present at this time. It was genefal knowledge in the
company that there was a break-through and that they were going to
check ite Some time after 1400 hours that day sccused was missing
from his unit and, although a search was made he could not be found,
He did not have permission to be ebsent. On 20 December 1944 hs was
taken into custody by the Military Police at Kerkrade, Holland (RS,
10,11,12,16)s A duly authenticated extract copy of.the morning report
of accused's.organization was received in evidence showing accused
from duty to sbsent without leave on 17 December 1944 (R16; Pros.Exe2)e

. 12413
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Accused was brought to the 117th Infantry Regimental
'hee.dqua.r’cers at Geromont, Belgium, on 16 Januery 1945 and the com=-
manding officer of that unit, Colonel Walter M, Johnson, gave him
a direct order to report to his company cormander of Compeny E
for dubtys Accused wes askéd if he understood the order and when
he failed to reply, the order was repeatede He then admitted he
understood it and when esked if he was going to obey the order,

‘he replied that he "didn't know". The order was again repeated and
he was taken away (R8,11). Accused did not at any time report to
Company E for dutye. The erea of Headquarters Company was searched
on the 1l€th or 17th of January 1945 and he could not be founde. He
was taken into custody on 28 February 1945 at Spa, Belglum, by the -
militery police (R14,15,1€).

It was stipulated by the acqused, defense counsel end the
prosecution that if the investigating officer were present in court
and sworn as a witness he would testify that accused, after his rights
under Article of War 24 were fully explained to him, made a sworn )
statement to him on 7 January 1945, This statement was then cof fered
and received in evidence, the defense stating it hed no objections
It is as follows:

" 7 January 1945
STATEMENT (SWORN)

I Albert A, Belzil, Pvte Co A 117th Infe after
being fully warned of my rights do make the
following sworn statement:

"I admit that on the 23 Nove 1944 I absented my=
self from my organization at Warden, Germeny
without proper leave end did remain absent until
30 Nove 1544, .

I fu.rther admit that on 1 Dec, 1944 1 absented
myself from my organization at Kerkrede, Holland
without proper authority from about 1200, Dec. 1
1944 until I was apprenended at Herleen, Holland
at about 2000, 1 Dec. 1944,

I further admit athat I absented myself from my
organization at Mariadorf, Germany without proper
authority from 17 Dece 1944 until I was appre=-
hended at Kerkrede, Holland on or about the 20th
Doc. 1944. N

-4 12413
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I further admit signing the statement marked
Exe Be before Capte Kent, Col.Ae 117th Inf. and
violating said statement.

» Albert A. Belzil (S)
Signed before me on 7 Janel945

Claude Spelmen Jre (s)

1st Ite 117th Infantry" (Pros.ExeI, pel)e °

4, The accused after his rights as a witness were fully explained
to him (R17), elected to remain silent and no evidence was introduced
in his behalf,

5., The offenses of ebsence without leave as alleged in Speci~
fication 1 and 2 of the Charge and the Specification of Additional
Cherge II are established by substantial end compelling evidence,
With reference to the last absence, the facte surrounding the in-.
ception of this absence clearly demonstrate that it was unauthorized
(CM ETO 8242, Bradlex), inasmuch as accused had just been ordered to
report to his ocompany for duty, which order he disobeyed. The finding

. of the court with respect to the offense of willful discbedience of
en order of a superior officer as charged in the Specification of
Additional Charge III is also sustained by compelling evidencee

Concerning the finding of guilty of desertion to avoid
hazardous duty as alleged in the Specification of Additional Chearge I,
the record econtained substential evidence of all the elements of this
offense (MCM, 1928, par.130a, ppe142,143; AW 28; CM ETO 10968,
Schiavone). » .

Prosecution's Exhibit I is & confession by accused covering
the offenses alleged in the specifications to the Charge and Additional
Charge I, This confession was admitted after it was stipulateq that
accused mede a sworn statement to the investigating officer on 7 Janu-
ary 1945, It is marked page one of Prosecution's Exhibit I and an=
other statement by accused, dated 4 March 1945, is marked page two.of
this exhibit and is also attached to the record of triale The latter’
statement is a confession of guilt as to the offenses charged in"the
specifications of Additional Charges II and III. Inasmch as this
second statement was never offered or received in evidencs and is:’
obviously not covered by the stipulation as to what transpired on’

7 January 1945, its submission to the court was highly irregular.

In view of the compelling nature of the evidence of these last mentioned
offenses, excluding the confession dated 4 lMarch 1945, it cannot be

sald that the substantial rights of asccused were prejudiced by this
irregularity and the findings of the court will not be disturbede

12413
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6e The charse sheets shows that accused is 25 years of aze and

was inducted 29 July 1942 at Manchester, New Ilampshire, He had no
prior service. " :

7« The court was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the sub=-
stantial rights of accused were committed during the triale The
Board of Review is of the opinion that the recor? of trial is legally
“sufficient to support the findings of guilty and the sentance,

8¢ The penalty for desertion in tiine of war is death or such
other punishment as a court=mertial msy direct (AW 58). Confinement
in a penitentiary is authorized by Article of War 42, The desig-
nation of the United States Penitentiary, Lewisburg, Pennsylvania,

as the place of confinement is proper (Cire 229, WD, 8 June 1944,
secoII, perss1b(4), 3b)e . '

. (7 )
\%ZZ’!« avs2 Yl—?h“\ Judge Advocate
7// .Judge Advocate

Ay ——

~ (ON LEAVE) Judge Advocate

-6- !
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_ 1st Indo

War Department, Branch Office of .The Judge Advocate Géneral with the

- Buropean Theater of Operationse 14 JUL 1945 = TO: Commanding
Genera.l, United States Foroces, European Theater, APO 887, U, S, Armye.

.14 In the cass of Private ALBERT A, BELZIL (31110958), Company
A, 117th Infantry, attemtion is invited to the foregoing holding by
the Board of Review that the record of trial is legally sufficlent
- 4o support the findings of guilty and'the sentence as commuted, which
holding is hereby approved. Under the provisions of Article of War
s you now have authority to order exsoution of the sentence,

2+ Then coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is CM ETO
124134 For convenience of reference, please place that number in
brackets at- tho end of the orderz (CM ETO 12413),

B //%!/w/

Ee Co MoNEIL,
Brigadier General, United Stated Army,
Assistant Judge Advocate Generals

( Sentence as commted ordered executeds GCMO 287, ET0, 26 July 1945).

-1l =
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Branch Offlce of The Judge idvocate General

with the
Yuropean Theater of Operations '
APO 887
BOARD OF LEVIEW 10. 3 20 gL 1945

Ci ETO 12428

UNITED STATES NORLANDY BASE SECTION, COMMUNIC..TIONS
: ZONE, EUROPEAN THEATER OF OPERATIONS

Ve , ,
Trial by GCM, convened at Rouen, Frances,
Second Lieutenant WILLIAM J, 14 March 1945. Sentence: Dismissal,
DAVIS (0-1298332), 437th .

Port Company, 501st Port

Battalion, Transportation

Corps

N S St N St N et st “u”

HOIDING by BOARD OF REVIEW NO. 3
SIEEPER, SHERMAN and DEWEY, Judge Advocates

l. The record of trial in the case of the officer uaned above
has been examined by the Board of Heview and the Board submlts this,
its holding, to the Assistant Judgze idvocate Gensral in cha.rge of
the Branch Office of The Judge Advocate General with the European
Theater of Operations,

2. Accused was tried upon the following charges and specifica=-
tions,

CHARGE I: Violation of the 96th Article of War.

Specification:  In that Second Lisutenant ¥iilliam
J. Davis, 437th Port Company, 501lst Port
Battalion, having been restricted to the R
limits of his camp and the area of his im-
mediate employment did, at Rouen, France,
on or about, 26 December 1944, break said
restriction by going to the Red Cross
Building in Rouen.

(;HARGE II:+ Violation of the 63rd Article of War.
_ . 5
OO IENTIAL ‘ ‘ 124“8
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Specification' In that # % % did, at Camp Champs
de Course, Rouen, France, on or about 3] '
December 1944, behave himself with disrespect

~toward Major Floyd T. Taylor, Jr., commande -

; ing officer 501st Port Battalion, his super-
ior officer, by wrongfully replying to him in
a retwn indorsement, as follows, to wit: "It
is the opinion of the undersigned that the.
Commanding Officer, 50lst Port Battalion, is
not competent to render/just and adequate de-~
cision in this case or any other case affect=-
ing the undersigned”.

He pleaded not guilty to, and was found guilty of, the charges and
specifications. &vidence was introduced of one previous conviction
by general court-martial for absence without'leave and failure to
repair in violation of Article of War 61, and for disrespect toward
a superior officer in violation of Article of War 63. He was sen-
tenced to be dismiseed the service, to forfelt all pay and allow-
ances due or to becoms due, and to be confined at hard labor, at
such place as the reviewing authority may direct, for a period of
five years. The reviewing authority, the Commanding General,
Normandy Base Section, Communications Zone, Luropean Theater of
Operations, approved the sentence but remitted the forfeitures

of pay and confinement at hard labor. The confirmng authority,
the Commanding General, Luropean Theater of Operations, confirmed
the sentence as approved and modified, and withheld the order
directing exccution thereof pursuant to the provia:!.om of Article
of Var 503,

-

'

3. The evidence for the prosecution shows that accused amd .
other members of the 437th Port Company stationed at Camp Champs
de Course, Rouen, France, on 22 December 1944 were "restricted to
their camp or station and the area of immediate employment" from
1200 hours on 22 Deceunber until 1200 hours on 24 December 1944.

The restriction, an order from higher headquarters, was an alert
against possible snemy action. The restricting order, which was
posted on the company bulletin board, also recited that it was ex-
pected that at 1200 hours on 24 December the restriction would be
continued for a like or longer period of time (R7-9,29; Pros.Ex.l).

On 2 December most of accused's company was performing
guard duty at Mantes, France. Accused remained at Camp Champs de /
Course in command of about 79 men (R11,21,26,31). Just before noon '
on 24 December the company clerk received a "buckalip" from higher
headquarters which stated that the restriction wae continued until
further notice. He "looked up and said that the restiietion was.
still on"., He belisved, but was not certain, that accused was present
in the orderly room at that time, and knew that accused was "in and out"
of the orderly room all that day. He initialed the "buckslip and .‘2 A‘)g

Cot\r. Wit \\\i\\—
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wrote a note containing the information, which he put on the
first sergeant's desk (R9-10,21-24; Pros.Ex.2). The firster-
geant put the note in the "in baskei™ on the company commarder's
desk and notified all the enlisted men about the continuation -
of the restriction (RR6~28). .A short letter giving notice of
the extension of the restiiction was also sent from higher -
headquarters to the 437th Port Company on 24 December (R10-11,27;
Pros.Ex.3). Similar information was customarily brought to
the attention of company officers by placing it on the offi- .
cers' -hulletin board or by leaving it in the "in basket" on
the commander's desk. Prior to 24 December accused had recelved
official communications from this basket, and it was a practice
of the company. officers to read tne contents of papers in the
basket (R28,31-32). Neither the first sergeant nor the company
clerk could testify positively that the notice of the continua-
tion of the restriction was actually brought to accused's atten-
tion (R24,31-32). ,

At about 2130 hours on 26 December, while the restriction
was still in effect, accused was seen by his battalion commander,
Major Floyd T. Taylor, Jr., in the Red Cross Club in Rouen, France
(R11-12,16-17, 19). On 27 December Major Taylor officially wrote
accused requesting an explanation of his apparent failure to comply -
. with restriction. Accused replied by indorsement that on 206 Decem-
ber he had no knowledge of the order extending the restriction and
that he had reason to believe the restriction no longer existed.

By second indorsement, Major Taylor expressed his intention to im-
pose punishment under Article of Var 104, and requested accused to
indicate whether he preferred such punishment or trial by court-
martial., On 31 December 1944 accused replied by fourth indorse-
ment addressed to his battalion commanding officer, through chan-
nels, as follows: . _

"The undersigned declines to accept punish-
.ment under the 104th AW because it is the
opihion of the undersigned that the Cormand-
ing Officer 50lst Port Battalion is not com-
petent to rendsr a Just and adequate deci-
sion in this case or any other case affect-
ing the undersigned" (R12-15; Pros.Ex..).

4. For the defense, First Lisutenant.Cleo E. Hancock, a mem-
ber of accused's company, testified that he returned to the camp
from Mantes about 24 or 26 December, but that the company commander
had left accused in charge of the rear detachment, and that until
the order was changed the witress did not consider himself in charge
(R35-36). The company commander testified that, on or prior to 24
December, all officers of the company had been instructed that they
would be responsible for official orders and memoranda left in the
basket on his desk (R4l). A written company order directed all
officers to review the company files from time to time and to A} 4?‘8
the bulletin board daily (R39-40; Def. Ex.l). T
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. After having his rights explained to him accused elected
to testify under oath (R42). He was left with the company while
a part of it was at Mantes on guard duty. On the morning of 24
December Lieutenant Hancock returned to duty and remained in
charge of the company until 27 Decsidb:r, vwiien the commanding offi-
cor returned. Accused continued minor duties and censored mail
during the afternoon of 24 December, when he was ordered by batta-
lion headquarters to work the night of 24 December. He worked
12 hours that night and slept the following day, during which he
"yisited the company" about once and talked with a few persons,
but nobody, including the lieutenant then in charge of the com=
pany, mentioned anyarder. He remained in his quarters Christmas
night and worked on 26 December from 0800 hours to 2000 hours.
That night he went with two officers and a war correspondent for
the "Afro-Aimerican" to the Red Cross Club in Rouen. There he
spoke to Xajor Taylor, who questioned him about the order continu-
ing the restriction, and told him he should not be there. Accused
explained that he had no knowledge of the order and returned to
camp immediately. The following morning, 27 December, he checked
with the first sergeant who told him "the order had been received
and was in the company commander's desk", It was then put on the
bulletin board. He had learned of the initial restriction, which
terminated at 1200 hours on 24 December from "hearsay", and assumed
that it was lifted at that time. He had no previous information
thaet it might be continued, and made no effort to determine whether
it had been lifted. As to the Specification of Charge II he felt
he was being treated unjustly and was getting a "raw deal" because
to the best of his knowledge another company officer who accompan-
ied him to the club was not punisped. He "did not mean that state-
ment in an opprobious (sic) way in that it would be understood as
disrespect. I merely meant what I stated" (B42-49).

5. a. Specification of Charge I: The evidence is undisputed
that accused left camp and went to a Red Cross Club on 26 Decenber
at a time when he and all personnel of his company were restricted
to their camp and the area of immediate employment by order of com-
petent authority. Accused seeks to excuse himself solely upon the
ground that he had no notice of knowledge of the restriction at the
time he breached it. The evidence shows that he was acting as com-
pany commander on 2/4 December when an order was received in the com-
pany orderly room which extended a previous restriction which would
have expired at 1200 hours on 24 December. Upon receiving the in-
formation the company clerk made a remark about the continuance of
the restriction. He believed accused was present in the orderly
room at the time, and knew accused was in and out of the orderly room
during the day. Notioe of the continuation was put in a basket on
the company commander's desk s and it was shown that all company offi-
cers customarily read,; and were required to read, official papers _
in the basket. All enlisted men were notified of the continuance of

M12428
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the restriction. The previous restriction, of which accused had
knowledge at least through "hearsay", recited that it was expected
that the restriction would be continued at the time of its expira-
tion. Under this evidence the court was clearly warranted in
concluding that accused knew of the continuance of the restriction
and willfully breached it. Willful or wrongful intent is not a
necessary element of the offense charged, and the failure of ac~
cused to read an order he was required to read, and which he had
an opportunity to read, is no excuse for his failure to observe
‘the terms of the order (see Cif 234815, II Bull. JAG 342; CM 248497,
- IIT Bull. JAG 233).

b. Specification of Charge II:

I

The evidence cledrly shows that accused used the lang-
uage set forth in the Specification of Charge II in an indorsement
addressed to his battalion commander through official channels. Ac-
cording to Winthrop, the disrespectful behavior contemplated by Arti-
cle of Viar 63 (then Article of War 20)

"ig such as 'detracts from the respsct due
to the awthority and person of the command-
ing officer.' Disrespect by words may be
conveyed by opprobrious epithets or other
contumelious or denunciatory language ap~
plied to, or in regard to, the commander,
by an open declaration of an intention not
to obey his orders; by making unwarranted
imputations against him or attributing to ‘
him improper motives; by misrepresenting
or aspersing him in a communication ad-
dressed to his superior or other officer
in authority, or in a circular, newspaper,
or other form of publications, &c. Dis-
respect toward a commander by acts may be
exhibited in a variety of modes--as by
neglecting the customary salute, by a marked
disdain, indifference, insolence, impertinence,
undve familiarity, or other rudemess in his
presence, by a systematic or habitual disre-
gard of, or delay to comply with, his orders
or directions or by issuing cou ter orders,
by an assault upon him not a.mou.ﬁﬁing to breach
of the 2lst Article, &c. .

* . * #
It is also not essential that the disrespect
be intentional: a failure to show a proper
respect to the commander, through ignorance,
carelessness, bad manners, or no manners, may ‘ :
equally with a deliberate act, constitute an - 9 8
offence under the Article" (Winthrop's Mili- 12 A2
tary law and Precedents (Reprint-1920) p.567).
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. It is thus seen that Article of War 63 is extremely broad in
scope and makes punishable a wide range of conduct. The language
here employed by accused implies that the officer to whom the
communication was addressed would not judge accused's case
fairly but would be swayed by prejudice or other improper motives.
As such, it falls within the conduct described by Winthrop as
violative of the 63rd Article of War. It follows that the court
was warranted in finding accused guilty as charged.

6. The charge sheet shows that accused is 27 years and seven
months of age. He enlisted 24 June 1941, and was cormissioned a
second lieutenant on 21 October 1942. No prior service is shown.

7. The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sen=
tence.

8. A sentence of dismissal is authorized upon conviction
of an offense in violation of Article of War 96 or Article of War
63, ‘

’ .) ) T -
Pal /{ i 20 ALY gudge Advocate
¢ .

R

7 .
b - o~ . .
Al lepcto; Ol e ey Judge Advocate

-, )

7~
- e - .- N
- 5/' Lt SR ey L) Judge Advocate
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,r

1st Ind.

War Department, Branch Office of The J Advocaz§ General with

the Enropean Theater of Operations. JULT9 T0: Command-
ing General, United States Forces, Europsan Theater, APO 887, U. S.

Am. ~ . )

1. In the case of Secord Lieutenant WILLIAM J. DAVIS
(0-1298332), 437th Port Company, 50lst Port Battalion, Transporta-
tion Corps, attention is invited to the foregoing holding by the
Board of Review that the recard of trial is legally sufficient
to support the findings of guilty and the sentence, which holding
is hereby approved. Under the provisions of Article of Var 504,
you now have authority to arder exscution of the sentence,

2. Attemtion is also invited to the action of the review-
ing authority which remits "forfeitures of pay and confinement at
hard labor®, It was probably the intention of the reviewing auth-
ority to remit also that part of the sentence relating to forfeitures
of allowances.

3. When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsemsnt, The file number of the record in this office is CM ETO
12428, For convenienc reference, please place that number in
brackets at the em\'ﬁ