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(1)
Branch Office of The Judge Advocate General
with the
kuropean Theater of Uperations
APO o587 REGRADED.. AN G ASS 1F2£2.
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BOMHD . SENARN s D 8 MAY 1945 BY ‘C._}M’,AL £ el LA7SEN LT S

myy TAGC, ASST Erefll. 2o MAY SH

UNITED STATES 84TH 1NFANTRY DIVISION

)
)
v. )  Trial oy GCM convened at Wauvach,

)  Holland, 22 Feoruary 1945. Sentence:
Private RAYMOND E. STRAUB ; Dashonorable discharge, total for=-
(6979795), Company I, teitures and confinement at hard
334th Infantry )  labor for life. Eastern Branch,

)  United States Disciplinary Barracks,

) Greenhaven, New York. -

HOLDING py BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1. The record of trial an the case of the soldier named above
has peen examined by tvhe Board of Review,

! 2., Accused was tried upon the following charges and specitica=-
tions:

CHARGE I: Violation of the 58th)Article of War.

Specification 1: In that rrivate Raymond E, Straup,
Company "I", 334th Infantry, did, at Palenberg, e
Germany, on or about 1/ December 1944, desert
the service of the United States oy absenting
himself without proper leave from his organiza-
vaon, with intent to avoid hazardous duty, to
wit: engaging with the enemy, and dd remain
absent in desertion until he surrendered himself
at Palenberg, Germany, on or about 21 January
1945.
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Specification 2: In that #* # % did at Barvaux,
Belgium, on or about 24 Jarmary 1945,desert
the service of the United States by ebsent-
ing himself without proper - leave from his
place of duty, with intent to avoid hazard=
ous duty, to wit: rejoining his organization
then in a combat area, and did remain absent
in desertion until he was apprehended at
Liege, Belgium, on or about 4 February 1945,

CHARGE II: Violation of the 64th Article of War,

Specificatlons In that * % * having received a
lawful command from Captain Andrew C. Elliott,
his superlor officer, to return to his platoon
and to make the necessary preparations to move
out that night, did at Eigelshoven, Holland,on

. or about 8 February 1945, willfully disobey the
- same,

He pleaded not guilty to and was found guilty of all charges and speci-
fications., No evidence of previous convictions was introduced, Three-
fourths of the members of the court present at the time the vote was
taken concurring, he was sentenced to be dishonorably discharged the
service, to forfelt all pay and allowances due or to become due and to
be confined at hard labor at such place as the reviewing authority nay
direct for the term of his natural life, The reviewing suthority ap-
proved the sentence, designated the Fastern Branch, United States Dis-
ciplinary Barracks, Greenhaven, New York, as the place of confinement
and forwarded the record of trisl for action pursuant to Article of War

50%.
3. The evidence for the prosecution was substantially as follows:

On 12 December 1944, accused!s company was on the outskirts
of Lindern, Germany (R7). The town was in a combat zone (R25), and
that night the company moved to Palenberg, Germany, a resi area some
8ix to eleven miles behind the front lines (R7-8,21). Accused was with
hie platoon when it moved into Palenberg (R7). The men were not in-
formed as to how long they would be there or whether they were going
back into the front lines, although the latter was in fact oo ntemplated:
However, equipment and ammmition were being issued and it was "common
knowledge" in the company that it would not remain there long, "the
general indications" being to this effect (8,9). On 14 December 1944,
at about noocn, orders were issued for a return to the front., A check
of the company personnel revealed that accused wes ebsent, and he could
not be found despite a thorough search of the area (R7,205. Such abe
sence was without authority (R17,18). In a statement made to the in-
vestigating officer, after belng warned of his rights, accused said
that he had been evacuated to Palenberg because of illness and nervous-
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ness on 11 December 194/ end "jolned" his company when it arrived
there on 12 Decerber 1944, At the time he did not know how long |
the company was scheduled to stay in Palenberg, but upon discover-
ing that 1t had gone, he attempted to rejoin it. He abandoned his
efforts in this respect when he again became shaky and nervous and
‘decided he couldn't take it, and then went back to Palenberg where
he stayed until he surrendered himself several weeks later (R25-26),
It was stipulated by accused, the prosecution and defense that ace
cused surrendered himself voluntarily to the military police in
Palenberg on 21 January 1945 (R26-27§. y

On the afternoon of 23 Jamusry 1945, accused was brought
to the office of the regimental personnel officer. He was told
that he was to be retugned to his organization as soon as trans-
portation could be arranged, although he was not advised as to the
location of the company. Accused &tated that he did not belong in
the company and had been erroneously assigned to it, being an
artilleryman rather than an infantryman. The personnel officer,
being unable to obtain transportation, sent him to-the Division
Reinforcement Center with instructlons to remain there until trans-
portation to his organization was furnished (R12-15). When trans=
portatiocn became avallable next day, accused could not be found
(R11)., At this time the company was in contact with the enemy at
Beho, Belgium, approximately 20 miles from Barvaux where the per-
somnel office was located (R18). In his statement to the investi-
gating officer,.accused admitted that he left the reinforcement
center on 24 January 1945 because he understood that he was going
to be sent back to the frong lines and decided that he wouldn't be
"gble to take it" (R26), It was stipulated that this absence was
terminated by epprehension in Llege, Belgium, on 4 February 1945
(R27). The testimony of the company ccmmander shows both the fact
of agbsence and its unauthorized character (R18).

Accused was brought back to his company by the military
police ard turned over to the company commander to be held until
charges could be prepared., He was placed in arrest in quarters,

On 8 February 1945, the company was ordered forward. The company
cormander called accused and told him that they were moving to a
forvard assembly sresa in gbout two hours. He instructed him to re-
turn to the Ath platoon of which he was a member and make the neces-
sary arrangements and preparations to move. Accused said he would
not join his platoon., The company commander said "I'm giving you a
direct order to return to your platoon to.make that move with the
company®. Accused said he recognized the fact that he was being
given a direct order but that he would not go, complaining of physi-
cal disahility. The captain promised to send him to the "medics®

as soon as the move was made, but accused stated that he had already
been to the "medics" and did not desire to go agaln, Thersupon the
captain turned him over to battalion headquarters. Accused had =
ample time to comply with the order and after his second refusal to
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coniply, he was turned over to higher heédquarters because of the
imminence of the company's departure (R16-19,22-23).

There was received in evidence without objection by de-
fense as authenticated extract copy of the morning report of
accused's company (R27; Pros.Ex.A), The entries contained in
.the extract conslsted of one current entry and corrections of .
three previous entries, all designed to show the absences without

- authority deeéribed in Specifications 1 and 2 of Charge I,

4e Accused, after being warned of his rights by the law
" member, elected to testify under oath (R28), He said that while
in a foxhole in the front lines, he became nervous and sick and
was accordingly evacuated to Palenberg, The next day, the company
came back to the town., He didn't know how long they were to be
there and since he was staying in another building, the company
left without his knowledge. He attempted to rejoin. it next day,
but after progressing as fer as Gereonsweller, he couldn't go on
and so returned to Palenberg for several weeks and then surrendered
to the military police, He did not seek medical attention during
thie pericd because his previous experience with the "medics™ had
done him no good (R28,29,33,34). He admitted that he left the
Replacement Center because he was nervous and fidgity and understood
that they were going to send him back to his companye, He "couldn't
take it" and feared that i1f he returned the same thing would happen
again,” He went to Liege in an effort to get back to the organization
but was apprehended after being there for about a week. He had intended
to turn himself in, but was unable to make up his mind to do so
(R29,31,36). With respect to the order of 8 February 1945, he ad--
mitted understanding what he was being asked to do, but stated that
he could not comply because of his physical condition, He was too
wesk, sick and nervous and also had simus trouble and rheumatism
(R32i' Accused admitted his sbsence during the perleds described in
the specifications, attributing them, however, to nervousness(R30).
He described his nervous condition as deriving from his mother who had
suffered a similar difficulty and from the fact that he had had fquite
a lot of beatings in my younger life" (r29).

Accused's testimony relative to his illness in the foxhole
and his evacuation to Palenberg on 11 December 194 was corroborated
* by evidence given by a fellow soldier who shared the foxhole with
him, Such evidence showed that accused was sick and jittery and
was more nervous than the rest of the men in the company. The soldier
testified that he saw accused in Palenberg on 13 December 1944.

5, It was stipulated between the parties that the Division
Neuropsychiatrist, if present, would have testified that he examined
accused on 16 February 1945 and found him as of that date so far free
from mental defect, disease or derangement as to be able to distine
guish right from wrong and to adhere to the right and to be able to

8700
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cooperate intelligently in his defense (R39).

. 6. With respect to the two charges of desertion with intent
to avoid hazardous duty (Specifications 1 and 2, Charge I), the
ungsuthorized asbsences upon which they are based are adequately
proved by the testimony of the vsrious witnesses, including ac-
cused, and by the stipulations relative to their terminations,
The morning report entries, received in evidence without objec-
tion by defense, are of dubious competency (See CM ETO 7381,
Hrgbik), but it is unnecessary to pass upon thelr wallidity inase
much as the absences to which they relate are proved by other
competent and compelling evidence, Hence, even if incompetent,
no prejudice to the substantial rights of accused resulted from
their admission (CM ETO 3811, Morgan and Kimbgll).

On the issue of intent to avoid hazardous duty, the evi-
dence as to the first absence i1s unsatisfactory and legally in.
sufficlent to sustain the finding of guilty of desertion, In
order to justify an inference that the absence was designed to
avold hazardous duty, there must be substantlial evidence that
such duty was known to be impending and that accused was aware
of it (CM ETO 455, Nigg; CM ETO 1921, Xing; CM ETO 5958; Perry
and Allep). Moreover, the intent to avoid hazerdous duty must
copcur in time with the quitting of accused's organizatioh or
place of duty (CM ETO 5958, Perry and Allen). In the present
instance, the evidence 1s obscure as to accused's relations with
his company during the period between its return to Palenberg on
12 December 194/ and his alleged absence on 14 December 19./.His
platoon sergeant testified that he returned with the company on
12 December 1944, but accused contradicted this, stating that he
was evacuated to Palenberg the day before and "joined" the conm-
pany in Palenberg next day. Accused's testimony in this respect
is corroborated to a certain extent by that of his companion in
the foxhole who also stated that he saw accused in Palenberg on
13 December 1944. In any event however, the prosecution's case lacks :
substantial evidence of accused's actual physical wheresbouts in
relation to the company and of his participation in the company
activities between 12 December 1944 and 14 December 1944, and 1s
indefinite as to the exact time of his departure. Nelther accused's
gtaterent to the investigating officer nor his testimony on the
stand satisfactorily £ills in this gap., He stated that he "jolned?
the company when it returned to Palenberg, but his statement and
testimony contained no clear cut evidence that he was thereafter
physically with it, and in fact contains considerable indication
to the contrary, in view of his contention that he was unaware of
its departure on 1/ December 19/4. The prosecution apparently
sought to charge accused with lmowledge of imminent hazerdous duty .
by reason of the lasuance of equipment and ammmition and the

8700
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fcommon knowlsdge® that the company would not remain long in
Palenberg. In the face of the positive testimony in the record
that no cne knew, at least before noon, 14 December 1944,

" whether or when the company would leave Palenberg or whether it
was scheduled to return to the front, these circumstances are meager
as a basls for the inference that the company members knew of
impending hazardous duty, Whether or not they are sufficient .

- for this purpose as far as those to whom they were known are
concerned, however, need not be decided in this case, inssmuch
as there is insufficient proof that accused as an individual
was aware of them (See CM ETO 8300, Paxson). Accused's state-
ment to the Investigating officer that he attempted to rejoin
his company after he discovered its departure, but abandoned
such efforts when he became nervous and shaky and decided he
fcouldn't take it", does not supply the missing evidence of ine
tent, Assuming that such statement can be construed as an ad-
nission of an intent to avoid hazardous duty, there is no evidence
that such intent existed concurrently with the commencement of
the wauthorized absence as alleged and proved. Accordingly, as
far as accused's first absence is concerned, the record of trial
ia legally insufficient to sustain findings of guilty of deser-
tion with intent to avoid hazardous duty % M ETO 5958, Perry and

"Allen). Although the duration of the wnauthorized absence was
such that a charge of desertion based solely on the intent not
to return might well have been brought, a finding of guilty of
such offense may not be made on the basis of the specifications
as framed (CM ETO 5958, Perry and Allen).

As to the second sbsence (Specification 2, Charge I),
accused's Intent to avoid hagardous duty is amply proved and
hence the record i1s legally sufficient to sustain the finding
of gullty of desertlon., In this instance accused was advised
that he was to be returned to his company although its exact
location was not disclosed to him, The company was in combat
at the time and sccused admitted In his statement and testi-
mony that he gbsented himself from the Reinforcement Center be-
cause he understood he was to be returned to it and sent back
to the front lines, and "couldn't take it", The court was theree
fore justified in its finding that accused was aware of impending
hazardous duty and gbsented himself with the design of avolding
it (CHM ETO 8300, Paxson).

Likewise, the evidence is legally sufficlent to support
the find of guilty of willful disobedience charged under Article
of War 64 (Charge II and Specification). The order given was a
direct one contemplating immediate performance, Accused twice
refused to comply and upon his second refusal, was turned over to
battalion headquarters. His orders were to return to his platoon,
and make the necessary arrangements to move out with the company.
He had ample time and opportunity to obey and the cowrt was justi-
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fied in its determination that his failure to do so was a willful
and deliberate act.. His apparent defense that he was too ill and
nervous to comply ralses « factual question which was with:l.n the
- court's province to deternmine (CN ETO 4453, Boller).

8. The charge sheet shows that accused is 26 years of age
and enlisted 27 October 1939 at New York, New York, He had no
prior service. .

9. The court was legally constituted and had jurisdiction
‘of the person and the offenses., For the reasons stated, the Board
of Review is of the opinion that the record of trial is legally
sufficlent to support only so much of the findings of guilty of
Specification 1, Charge I, as involves findings that accused did,
at the time and place alleged, absent himself without leave from
his organizatien and did remain absent without leave until he sur-
.rendered himself at the time and place alleged, in violation of
Article of War 61, legrlly sufficient to support the findings of
guilty of Specification 2, Charge I, Charge I, and Charge II and
its Specification, and legally aufficient to support the sentence,

, 10, The penalty for violation in time of war of either
Article of War 58 or 64 is death or such other punishment as a
comrt-martial may direct., The designation of the Fastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement is authorized (AW 42; Cir.210, WD, 14 Sept.
1943, sec.VI, as amended), ’

Judge Advocate

& ,a
% ‘0&"&% (7\""7 [ &b e Judge Advocate
P
. AV Y :
é/ A ,c'w/é‘:f:vf/ /7l Judge Advocate

s
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BOARD OF REVIEW No. 3

CM ETO 8706

UNITED

Ve

Private MILTON H, TWIST
(42049123), Company L,
317th Infantry .

. _ 9)
Branch Office of The Judge Advocate General
with the . :
European Theater of Operations
APO 887
T MAY 1845
STATES ; * 80TH INFANTRY DIVISION
) Trial by GCM, convened at APO 80,
) - U.S. Army, 3 March 1945. Sentences
) Dishonorable discharge, total forfeitures
) and confinement at hard labor for life.
) Eastern Branch, United States Discip-
) linary Barracks, Greenhaven, New York.
y

HOLDING by BOARD OF REVIEW NO. '3

SLEEPER, SHERMAN and DEWVEY, Judge Advocates

1. Ther

ecord of trial in the case of the soldier named above

has been examined by the Board of Review.

.2+ Accus
tions:

ed was tried upon' the following charges and specifica-

CHARGE]: Violation of the 58th Article of War.

Specification 1: In that Private Milton H. Twist

\

Company "L", 317th Infantry did in the vicinity
of Niederfeulen, Luxembourg on or about 3 Janu-
ary 1945 desert the service of the United States,
by quitting and absenting himself without proper
leave from his organization, with intent to avoid
hazardous duty, to wit: participation in opera-
tions against an enemy of the United States, and
did remain ebsent in desertion until he was
grrehended at or near Niederfeulen, Luxembourg on
or about 5 January 1945.

walt 8706

CONTisLilTIAL



(10)

Specification 2: In that % % % did in the viecinity
of Niederfeulen, Luxembourg on or about 5
January 1945 desert the service of the United
States by quitting and absenting himself from
his organization and place of duty without
proper leave, with intent to avoid hazardous
duty, to wit: participation in operations
agalnst an enemy of the United States and did
remain absent in desertion until he surrendered
himself at or near Medernach, lLuxembourg on or
about 29 January 1945.

CHARGE II: Violation of the 69th Article of War.

Specification: In that # # #* having been duly placed
in arrest at Niederfeulen, Luxembourg, on or about’

5 Janwry 1945, did, at Niederfeulen, Luxembourg,

on or about 5 Janwary 1945, break his said arrest
bafore he was set at liberty by proper authority.

He pleaded not guilty and, all members of thée court present at the
time the wvote was taken concurring, was found guilty of all charges and
specifications, except, in Specifi cation 2, Charge I, the words
fsurrendered himgelf at or near Msdernach, Luxembourg on or about 29
January 1945" and substituting therefor the words "was returned to
military control at the 290th Military Police Company, APO 513, on or
about 20 January 1945", of the excepted words, not guilty; of the
substituted words, guilty. Evidence was introduced of two previous
convictions by special court-martial, one for four days absence with-
out leave in violation of the 61lst Article of War, the other for
breaking arrest and seven days absence without leave in violation of
Articles of War 69 and 61 respectively. All members of the court present
at the time the vote was taken concurring, he was sentenced to be .
dishonorably discharged the service, to forfeit all pay ahd allowances
due or to becore due, and to be confined at hard labor, at such place
as the reviewing authority may direct, for the term of his natural
life. 'The reviewing authority approved the sentence, designated the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New
York, as the place of confinement and forwarded the record of trial for
action pursuant to the provisions of Article of War 50%.

3. The evidence for the mrosecution is summarized as follows:

. Accused becams a member of Company L, 317th.Infantry,
ngbout the 15th or 19th of December 1944" (R1l). The company was
fdug in® occupying defensive positions at Neiderfeulen, Luxembourg,
from 29 December 1944 until 5 Janwary 1945, when it moved a dis-
tance of approximately four miles to Tatler (R7,11). There it

aZm
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occupied similar positions. Most of the time throughout January
it was on the line in defensive positions, according to the testi-
mony of the first sergeant, and during the last of January it was
"on the move all the time" (R7). Accused's squad leader testified
that, in January 1945, .

"We were on the line sir and had positions dug in =~
started off on the other side of Tatler in posi-
tion - we were in the valley between Company I
of the Third Battalion ofthe 317th Infantry and
Company E of the 319th Infantry - were in .posi=-
tion there and stayed there for two weeks, sir"

(r11).

On the morning of 3 JanuaryA 1945 accused was told by his
squad leader that "we were falling out®", His sguad leader saw him
that morning - ' .

“in the building # # # we were moving out of
# % % We stayed in that building for a while,
but the company commander said he was urder -
arrest in quarters and I stayed with him that
morning. In the afternocon we were pulling
out and he went to get his rations - I didn't
ses him after that" :

until the 5th (R10), The first sergeant testified that on 3 January,

"the company had had a report that [a-.ccuseg was in
towm and we sent a man down to pick him up, # * #
and Eccuseg reported to the Company Commander®,

who placed him in arrest in quarters and told him that he would have
to prefer charged against him. This all happened on the 3rd (R7).
The company morning report for 4 Januwsry shows accused "fr dy to AWOL
0900 hr, 3 Jan ,5%; for 5 January, "Fr AWOL 0900, 3 Jan 45 to Ar in
Qtrs 0930" (R8; Pros.ExuA,B). On 5 January while the company was
preparing for its move to Tatler, accused left, ostensibly for the
nCp" (R10). When he failed to return an unsuccessful search was made
- for him (R7,8). The morning report for 7 January shows accused "Fr Ar in Qtrs
5 Jan 45 to AWOL 1130, 5 Jan 45", The morning report entry for 29
January shows return to military control 20 January 1945 (R9; Pros.
Exs.C,D). .

Upon cross-examination, accused's squad leader -~ a .
staff sergeant - testified that accused had been a good soldier prior
to the time he was charged with being absent and that the witness
_ 'Ehought accused would make a good soldier if returned to his unit
R11).

member had explained his rights to him, accused elected to remain
CONTRENTIAL

4. No evidence was presented by the defense. After the law 8706
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silent (R11),

5. Accused was charged with twice absenting himself without
leave with intent to avoid hazardous duty. On the occasion of
each initial absence, his organization was "dug in" occupying
defensive positions "on the line". The evidence thus shows
hazardous duty of which accused was necessarily aware and which
he necessarily avoided in going absent without leave on each
occasion.

The evidence as to the hour of the initial absence on
the 3rd is confusing. The testimony of the first sergeant and
accused's squad leader indicate that he went absent without
leave twice on that day, first in the morning, after which he was
placed in arrest in quarters, and again in the afternoon, when he
"went to get his rations". The morning report records only one
unauthorized absence on the 3rd, at nine o'clock in the morning.
Since the uncontradicted evidence shows that accused did absent
himself without leave on the 3rd, as charged, and the variance
concerns only the hour of the commencement of that particular
absence which teminated on the 5th, 1t is cleurly immaterial.

The Specification, Charge II alleges breach of arrest
imposed on or about 5 Januwary 1945. The first sergeant and
accused's squad leader both testified that accused was placed in
arrest in cuarters on the 3rd, before he initiated , on that date, the
absence without leave which teminated on the 5th. The only
evidence of accused's being placed in arrest in quarters on the 5th
is the morning report entry of that date., Since this was admitted
without objection, it is deemed competent to show the status alleged
at the time accused absented himself from his organization on the
5th. In view of the serious nature of the offenses alleged urder
Chrge I, and the further fact that the initial absence alleged in
Specification 2 thereunder inwlves the identical act which con-
stituted the breach of arrest described in the Specification, Charge
1I, it would have been preferable to have ommitted Charge II and
its Specification from the charge sheet. Their inclusion does not
appear, however, to have injuriously affected the substantial rights
of the accused. '

6. The charge sheet shows that accused is 19 years three
months of age and that, with no prior service, he was inducted at
New York,City, 22 October 1943.

7. The court was legdlly constituted and had juwisdiction
of the person and offense. No errors injuriously affecting the
substantial rights of accused were committed during the trial., The
Board of Review is of the opinion that the record of trial is
lerzally sufficient to support the findings of guilty and the sentence.

COTH™ i, e . - 8766

[y



grrm

13)

8. The penalty for desertion in time of war is death or
such other punishment as a court-martial may direct (47 58).
The designation of the Zastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement,
is authorized (AW 42; Cir.210, WD, 14 Sept.l943, sec.VI, as
amended).

Judge Advocate

Z?f4/,$4’{usf T s - Judge Advocate
cw? S o 5 4
A AR IR Judge Advocate
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Branch Office of The Judge Advocate Ceneral
with the
European Theater of Operations .
APO 887

BOARD OF REVIEW NOw 2° QAJUN 1945

CM ETO 8708

UNITED STATES 80TH INFANTRY DIVISION

Ve Trial by GCM, convened at APO 80,
U. Se Army, 2 March 1945,
Sentenceg Dishonorable discharge
(suspended ), total forfeitures
ard confinement at hard labor

for 30 years. Ioire Disc¢iplinary
Training Center, It Mans, France,

Private AIFRED Ce IEE (37629027),
Company C, 317th Infantry

e N Moo N S e N N/ S

!
OPINION by BCARD QF REVIEW NO, 2
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

l¢ The record of trial in the ecase of the soldier named above
has been examined in the Branch Office of The Judge Advocate General
with the Furopean Theater of Operations and there found legally ine
sufficient to sunport the firndings of zuilty in part. The record of
trial has ncw been examined by the Board of Review and the Board
submits this, its opinion, to the Assistant Judge Advocate Genersal
in cherge of said Branch 0Office.,.

2e Accused was tried upon the following Cherge and Specificationg
CHARGE1 Violation of the 58th Article of Ware

Specificationgy In that Private Alfred Ce. lee,; Company

"C%, 317th Infantry, did, in the vicinity of

Niederfeulen, Inxembourgs on or sbout 21 Jenuary

1945, desert the service of the United 3tates

by quitting and absenting himself without proper

leave from his organization and place of duty,

with intent to avoid hazardous duty, to wits

participation in operations against en enemy of

the United States, and did remain absent in T

desertion until he surrendered himself at or' 8 7 08

near Medernach, Iunxembourg, on or about 31 ~ - -

anu .

Fanuery 102E St D,
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He pleaded not guilty and, all members of the court present at

the time the vote was taken concurring, was found guilty of the
Charge and Specificatione Evidence was introduced of ouns previous
conviction by special courtemartial for ebsence withcut leave for

13 days in violation of Article of War 61, ‘411 menber of the

court present at the time the vote was taken concurring, he was
sentenced to be dishonorably discharged the service, to forfeit

all pay and allowances due or to become due, and to be confined

at hard labor at such place as the reviewing authority may direct,
for 30 years, The reviewing authority approved the sentence and
ordered it executed but suspended the execution of that portion
thereof adjudgirg dishonorable discharge until the .- dier's release
from confinement, and designated the Ioire Disciplinery Training
Center, 1 Mans, France, as the place of confinement, Ths r—o-
ceedings were published by General Court=Martial Orders Mumbter 68,
Feadquarters 80th Infentry Division, APO 80, Ue Se Army, 9 March 19,5e -

3e The evidence for the prosecution was gsubstantially as
followsg .

. Accused was a riflemen in Compeny C, 317th Irfantry, and
on the night of 20 January 1945, he was seen "in the chow line with
the company". On 21 January 1945 the company was located outside
of the town of Niederfeulen, Inxembourg, in a defensive positione
During the month of Jenuary 1945 "the company was in a defersive
position northeast of lNiederfeulen, Iuxembourg - moved from that
position toward Wiltz, Iuxembourg, and went into the attack east of
Wiltz « then went back to a rest area at Medernach" about the end
of January or the first of Februarye The compeny had actual contact
with the enemy, attacking and teking the town of Neidhausen, Iuxemw
bourg, about 25 or 26 January 1945 (R7,8)s The morning reports of
accused's organization were received in evidence showing accused
absent without leave from 21 Japuary 1945 to 31 January 1945 (R7)e

Lo Accused after his rights as a witness were fully explained
to him (R8), elected to remain silent and no evidence was introduced
in his dehalf, »

So- Inasmuch as accused's unauthorized sbsence from his organie
zation is established, as alleged, by the unimpeached entries in
his company's morning reports, the only question presented is whether
there is contained in the record substantial evidence of the re=
maining essential element of the offense charged, namely, the intent

to avoid hazardous duty (AW 28; MCM, 1928, par.130a, Pelli2)e

wherevdesertion with intent to svoid hazardous duty is alleged, this

specific intent must be proved by the prosecution (CM 224765, Butler,

14 BeRe 179 (1942))e In order to meet this burden it is incumbent
a2 -
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on the prosecution to present snbstantisl evidence to establish that
accused at the time of his initial absence, (a) knew that present or
imminent hazardous duty was required of him and (b) that he intended
to avoid its performance (CM ETO 7532, Ramirez; CM ETO 810k, Shearer;
CM ETO 5958, Perry et al)e While a courtemartial is warranted in
inferring that an accused had the aforementioned knowledge and intent,
in a case where the sccused wakes his unauthorized departure under
circumstances which leaed reasonable minds to this conelusion, the
record of trial ip this case is devoid of any substantial evidence

to this effects The prosecution produced evidence that during the
month of January.end, specifically on 21 January 1945, accused's
company was in e defensive position northeast of Niederfeulen,
Inxembourg, and that about 25 or 26 January 1945 the company went
into sn attack in another location, taking the town of Neidhausen,
Inxembourge A mere showlng that accused's organization was in combat
during his absence is alone not sufficient to establish his intent

to avoid hazardous duty (Ramirez, supra) and this is likewise true
of a general showing that his unit engaged in scme combat activities
during the month in which the absence occurred (Shearer, supra).

A11 that remains, therefore,, is the bare statement that accused's
organization wes, at the time of his initial absence, in a defensive
positione As to the proximity of enemy forces, knowledge by accuced
that an attack was impending, or that preparations were being made
therefor, the record is silent, No circumstances are shown from
which the court could reasonably infer that accused knew hazardous
duty was imminent and intended to avoid ite The Board of Review is
therefore of the opinion that there is no substantial evidence to
support the finding that at the time he absented himself without
leave, accused iniended to avoid hazardous dutye

6o The charge sheet shows that accused is 19 years and four
nonths of age and was indueted 17 November 19&3 at St. Iouis,

* Missouri. He had no prior service,.

Te For the reasons stated, the Board of Review is of the
opinion that the record of trial is legally sufficient to support
only so much of the findings of guilty of the Specification and
the Charge as involves findinss that accused did, at the time and
place and for the period of time alleged, absent himself without
leave from his organization in violation of Article of War 61,
and legally sufficient to support the sentence,

8¢ The designation of the loire Disciplinary Training Center,
12 Mans, France, as the place of confinement was proper (Lir Hi»

GGNH—MIIML ‘ _,,‘8708
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European Theater of Operations, AG 252 OPe. TPM, 19 Dece 194y Dare3)e .

IO .
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W Judge Advocate
\@%KQ'Q”ZM Judge AMvocate
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War Depaftment. Branch Office of The Judge Advocate General with the
Buropean Theater of Operationss. 9 JUN 1945 TO¢ Comranding
_ General, Furopean Theater of Qperations, APO 887, U, Se Armye

1, Herewith ‘transmitted for your action under Article of War
504, as amended by Act, 20 Angust 1937 (50 State 7243 10 UeS«Ce 1522)
end as further amended by Act, 1 August 1942 (56 State 7323 10 TeS.Ca
1522), is the record of trial in the case of Private AIFRED Ce LEE
 (37629027), Company C, 317th Infantrys

2e. I concur in the opinion of the Boerd of Revliew and, for the
reasons stated therein, recormend that the findinss of zuilty of the
Cherge and Specification, except so much thereof az involves findings
of guilty of absence without leave in violation of Article of War (I,
be vacated, and that all rights, orivileges erd property of which he
has been deprived by virtue of that portion of the findinszs, vizs
conviction of desertion in time of war, so vacated, be restored,

3« Inclosed is a form of action designed to carry into effect
the recormendation hereinbefore made, Also incloged is a draft GCMO
for use in promulgating the proposed actione Please return the record
of trial with required copies of GCMO.

5/47 Llreey

Es. Co. McNEIL r
Brigadier Gerexzall) URited States Army,r
Assistant JhggexAd€$§£ General /

/

( Findings vacated in pa accordance with recommendation of
Assistant Judge Advocate Generals GCMO 244, ETO, 26 June 1945.)
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Branch Office of The Judge Advocate General

with the
Buropean Theater of Operations
APO 887
BOARD OF REVIEW N0, 3
CM ETO 8731 14 APR 1945

UNI’TED STATES FIRST UNITED STATES ARMY,

Trial by GCM, convened at St. Trond,
Belgium, 19 Jamuary 1945, Sentence:
Dismissal and total forfeitures,

Ve

Second Lieutenant RALPH L. SIRQIS
(0-1579128), L32d Quartermaster
Troop Transport Company

HOLDING by BOARD OF REVIEW KO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

le The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its hold=-
ing, to the Assistant Judge Advocate General in charge of the Branch Office
of The Judge Advocate General with the European Theater of Operationse

2¢ Accused was tried upon the following charges and specifications:
CHARGE I: Violation of the 61lst Article of War,

Specification: In that Second Lieutenant Ralph L, Sirols,
' h32nd Quartermaster Troop Transport Company, did,
without proper leave, absent himself from his com=-
mand and duties in the viecinity of La Capelle, France,
from about 2100 hours 17 September 194l to about 0900
hours,. 18 September 1Ll

CHARGE II: Violation of the 96th Article of War,

Specification 1¢: In that * # %, having recelved a lawful
comnand from First lLieutenant Robert Q. Ostlund, his
superior officer, to deliver eighteen (18) truck
loads of gasoline to the Class III Supply Dump in
the vicinity of La Capelle, France, and not to
Class III Truckhead No. 31, did at La Capelle, . 8731
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. France, on or about 10 September 15LL fail
: to cbey the same,

Specification 2¢ In that # #* #, did, on or about
18 August 194L, while on duty as Commsnding
Officer of a truck convoy, in the vicinity of
Domfront, France, drink intoxicating liquor
openly end publicly in the presence of enlisted
men of his commend,

Specification 3t (Disapproved by Reviewing Authority)
Specification kit (Finding of Not Guilty) '

Specification 5:¢ In that # # #, did, on or about
15 September 19Lk, in the Orderly Room of
4i32nd Quartermaster Troop Transport Company
in the viecinity of La Capelle, France, drink
intoxicating liquor epenly and publicly in
the presence of enlisted men of his command,

He pleaded not guilty and was found not guilty of Specification L, Charge

IX, and guilty of the remalning charges and specifications., No evidence of
previous convictions was introduced, He was sentenced to be dismissed the
service and to forfelt all pay and allowances due or to become duse The
reviewling amthority, the Commanding General, First United States Amy, ap-
proved the sentence and forwarded the record of trial for action pursuant

to Article of War 18, The canfiming authority, the Commanding Gemeral,
Baropean Theater of Operations, disspproved the finding of guilty of
Specificaticn 3 of Charge II, confirmed the sentence, which he characterized
a8 wholly inadequate punishment for =m officer guilty of such grave offenses,
and wsé.;hheld the order directing the execution thereof pursuant to Article of
War .

3« The evidence for the prosecution mey be amimarized as follows:

Specification and Charge Is On 17 September 154 accused, a
platoon leader in. the 432nd Quartermaster Troop Transport Company, then
bivonaced near La Capelle, France, was in comuend of a convoy the mission
of which was to hanl gasoline to a truckhead near Charleville, France,
and thereafter to return to the company area (R7,8).Standard operating
procedure followed by the company, with which sccused was familiar, required
convoy commanders %o remain with and in effective control of thelr convoys
doring eand wntil the completion of the mission at hand (RS,L1,42), The con-
voy arrived at its destination at sapproximately 1800 hours but conditicns
upon arrival wers not such that unloading could immediately be camenced
(R9,12)¢ It was reining at the time and accused, after msking arrangements
for the men to mess at the truckhead, had his driver drive him to a towm
‘some 10 or 12 miles distant where he secured a mesl in a cafe (F10,13,17,19).
After finishing his meal, he was driven te a "place" in the seme towr;&?sp
he dismisged his driver with instructions that he was to be picked u 1
0700 hours the following morming (R17,20), It became possible for the convoy

GONFMIZI AL
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to begin unloading about 2230 hours that night, This task required sbout
one-half hour snd, upon completion thereof, the ranking noncommissicned
officer present, after waiting for accused until spproximately 2330 hours,
directed that the convoy return to the company area (R9,10,1k,15). "Accused
did not return to his company until the following morning, after he had first
returned to the truckhead from the town in which he had spemnt the night to
find that the convoy had already gone (R11,18,19). Accused had no permis-
sion from his company commander to absent himself from his duties during

the performance of the mission (R8).

Specification 1, Charge IT: On 10 September 194} accused was in
command of a serial of 15 trucks which was part of a convoy commanded by
First Lieutenant Robert Q. Ostlund, L31lst Quartermaster Troop Transport Com-
pany. While the trucks were being loaded with gasoline at La Loupe, France,
Iientenant Ostlund informed accused that the gasoline was to be hauled to a
Class III dump near La Capelle, France, the exact location of which was un-
known to him at that time. Accused, who had information that Truckhead 31
was located at La Capelle, suggested that this was the proper destination
for the cargo, To this suggestion Ostlund replied, "No, it isn't the truck-
head that we are to go to. We are to go to the dump" (R23), Notwithstanding
this, accused delivered that portion of the gasoline hauled by his serial of
trucks at the truckhead (R25,28), Ostlund testified that the truckhead was
located between La Loupe and the Class III dump, that the dump was marked
with a sign, and that he himself, in searching for the dump, had first stopped
at the truckhead and there received infoarmation which enabled him to reach his
proper destination (R28,29). Upon completion of his missicn, Iieutenant Ost~
Jund asked accused if he had hamled the gasoline to the dump at La Capelle,
Upon accused's reply that he had delivered it at the truckhead Lt, Ostlund
reminded him of the instructions previously given him, to which accused replied
only that "They seemed to be happy to get it at the truckhead" (R25).

Specification 2, Charge II: On 18 Augast 19Ll, while in command
of a convoy, accused, who was driving a jeep in which his enlisted driver and
another lieutenant also were riding, was seen to take a drink from a square
bottle labelled "gin" which contaired a clear colorless liquid, He also
offered the lieutenant who was accompanying him s drink and, slthough the
Heutenant did not accept, he drew the conclusion that the proffered drink
was gin from the appearance of the bottle and its contents and from the fact
that "shen I was offered & drink I was offered it in such a manner 25 to ac-
cept it to be an alcoholic beversge® (R30-32),

Specification 5, Charge II: On the evening of 15 September a

lieutenant in accused's company entered a tent used both as accused's living
qusrters and as the company orderly room and there saw accused and two en-
listed men drinking out of a bottle, The lieutenant testified that the bot~-
tle, which was being passed back and forth among the men, contained cognace
Accused offered him a dnnk which he declined (R31=33),

8731
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he Accused, whose xights as a witness had been explained to him by
his defense counsel, elected to remain silent and no evidence was introduced
on his behalf, .

. S5¢ No substantial question is raised by the instant record of trial,

The evidence clearly shows that accused absented himself from his command and
duties as alleged in the Specification of Charge I and is equally clear with
reference to the offense charged in Specification 1, Charge II. Further,
there was competent smubstantial evidence from which the court could infer that
accused drank intoxicating liquor in the presence of enlisted men under the
conditions and in the manner alleged in Specificatiors2 and 5 of Charge II,
Accordingly, the record of trial is legally sufficient to support the findings
- of guilty, as epproved and confirmed (CM ETO 6235, Leonard).

‘ . 6e The charge sheet shows that accused is 26 years of age, He was
inducted 18 November 1941, discharged 2l September 192, and appointed Second
Lieutenant in the Army of the Unit,ed States with date of rank from 25 Septem- -
ber 1942,

7e The court was legally constitated amd had jurisdiction of the
perscn and offense, No errors injuriously affecting the substantial rights
of accused were conmitted during the trisl, The Board of Review is of the
opinion that the record of trial is legally sufficient to support the find-
ings of guilty as approved and the aentence.

8¢ A sentence of dismissal is authorized upon conviction of Articles
of War 61 and 96.

-
J
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1st Ind,
War Department, Branch Office of The J Advocate Genaral with the

Furopesn Theater of Operations, 14 1945  T0: Commending
General, European Theater of Operations, APO 887, U.S. Army, -

1, In the case of Second Lieutenant RALPH L. SIROIS (0-1579128),
k32nd Quartermaster Troop Transport Company, attention is invited to the
foregoing holding by the Board of Review that the record of trial 1is
legally sufficient to support the findings of gullty and the sentence,
which holding is hereby approveds Under the-provisions of Article of
War 50%, you now have authority to order execution of the sentence,

2+ When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is CM ETO
8731, For convenience of reference please place that number in brackets
at the end of the order: (CM ETO 8731),

W

— Fe C. McNEIL,
igadier General, Un.Lted States Army,
Assistant Judge Advocate General,

( sentence ordered executed. GCKO 117, ETO, 19 April 1945.)
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v Branch Office of The Judge Advoce.te General

) with .the
European Theater of QOperations
- APO 887

BOARD OF REVIEY NO. 1 S
BORD O . 13 APR 1945

Clf ETO 8732 ' ’
UNITED STATES ) 2970 DEATIY DITISTON

Ve ) Trisl by GO, convéned at APO 29,

P R ) -U.S.Amy,ZFebmarthS. _

Second Lieutenant LEQN WEISS = ) Sentence: To be dismissed the

(0-540327), Company B, 175th % service, :

Infantry .

. HOIDING by BOARD OF REVIEY NO, 1
RITER, BURRGW and STEVERS, Judge Advocates

R PO The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its hold=
ing, to the Assistant Judge Advocate General in charge of the Eranch Office
of The Judge Advocate General wlth the Europea.n Theater oi‘ Operationse

2. Accused was tried upon the .f.‘ollow:.ng charges and specifications. :
CHARGE Is - Violation of the 6lst Article of Ware

. @ecificatlon. In that Second Lieutenant Ieon
Weiss, Company B, 175th Infentry, did,
without proper leave, absent himself fram ‘
“his company, at Pattern, Germany, from '
about 1230 hours, 22 January 1945, to
about 1630 hou.rs, 22 January' 19 iSe

- 'CHARGE II: Violat:n.on of the 6hth Article of Ware

Speciﬁcation: In that # 3 % having received a
lawful command from First Lieutenant Stephen - . .
.Be Goodell, his superior officer, to accom= - ..
i ~pany his troops to the field after Iunch, -
did, at Pattern, Germany, on or about .22
'January 1945, willfully disobey the sames

: .,..IDF Umadk
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CHA™GE III: Violation of the Slth Article of Ware

Specification: In that #* % # did, at Neuwiler,

* Germany, on or zbout 6 Janmary 1945, mow-
ingly and willfully apply to hls own use
and benefity one 1/l ton motor vehicle, of
the value of about one thousand dollar§ -
(81000,00), property of the United States,
fumished. and intended for the military
service thereof, _

He pleaded guilty to Charges I and IIL and the specifications thereunder and -

not guilty to Charge II and the Specification thereunder, All of the members

of the court present at the time the vote was taken concurring, he was found
guilty of all Charges and Specificationse No evidence of previous convictions

“was introduced,s Two-thirds of the members of the court present at the time .

the vote was taken concurring, he was sentenced to be dismissed the services

The reviewing anthority, the Commanding General, 29th Infantry Division,

approved the sentence, though deemed totally inadequate punishment for the

Yffenses of which accused wes found guilty, and forwarded the record of trial

for action under Article of War 48, The confirming authority, the Commanding

General, Furopean Theater of Operations, confirmed the sentence, though deemed

wholly inadequste, znd withheld the order directing the execution thereof

pursuant to Article of War 503,

3. The evidence for the prosecution was as follows: _

. ae Charge I and II and specifications:s On the morning of 22
Jamiary 1945, Tirst Licutenant Stephen B, Goodell, zcting company commander
of Company B, 175th Infantry, the organization of accused, located in and
near Pottern, Germany, telephoned accused (R5,11-12) and inquired why he
was not in thefield with his troopse Accused replied that he was waliting
for the transportation officer to assist him in locating a disabled jeeps
Iieutenant Goodell then directed him to be available during the morning and -
"this afternoon accompany your troops to the field®, Accused was asked if
he understood and answered "Yes, sir" (R7-8)s During the morning he informed
two enlisted men that he was goinz to Holland (R13-15) and another that he
was going "ATOL to Holland" (R17-18)e He requested the three men to M"cover
up" his absence should anyone look for him (T1l,16-17). le asked one.soldier
to.say he had gone for a shower (R13) and told snother to make a long search
for him as he might be back by the time the search was completed (P17). He
also infommed one of the enlisted men that as Licutenant Goodell would be -
in command in 'the cbsence of Captain llorris, the company commender, he would ~
recelve nothing more than a verbal reprimend when he returned (R15)e On
two occasions daring the afternoon ILieutenant Goodell visited the defensive
intrenclments vhere the troops of the platoon commanded by accused were at
viork and sccused was not present (R7-9). Accused left the command post
vithout permlission at about 1230 hours.(R8,12) ‘and was next seen in the
company zrea at sbout 1630 (R3,1L,17)e . .

-
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" be Chorge IIT and Specificationt On 6 Jamary 1945 while
making an authorized trip in a Jeep to Alsdorf, Germany, accused ordered
the driver, zn enlisted man, to take him to Kerkrade, Holland, When the ;
driver protested that it was improper, accused said "I order you to Kerkrade",

After accused took a shower at Alsdorf he repeated the order and the driver
complied by taking him to Kerkrade (R19-21)e

— . : . {

e The defense stated that accused!s rights were explained to him and
that he elected to read an unsworn statement, He stated thereim that upon
graduating from high school he received a scholarship to college; that he
‘made "ROTC® his career in college, attaining the ranks of Sergeant, Staff
Sergeant, Cadet, Second lieutenant, Captain and Major; =nd that after enter-
ing the Army he had his choice of officer candidate schools but chose the
':m.fantxy school because he desired to be a front line soldier,' On arriving
overseas he volunteered a3 a paratrooper and was assigned to an airborne
. division, but dne to injuries received in training was sent back to the
Infantry (R25'-26). .

{

'With reference to Charges I and III, he admitted he was absent
from his platoon 2t a time when he was not ™needed particularly" (R23,26)
‘and that he misapproprlated the jeep for a "kilometer or so", to deliver -
some clothes to a needy Dutch family. As the jeep was to go to Brunssum,
he believed his use of the vehicle Would be but a little out of the way
(‘?25-26). 4

“Tiﬂrreference to Charge II, he stated that the,accusation that
he disobeyed a direct order was "a direct lie", and that Lieutenant Goodell
previously threatened to "get™ him over a disagreement which took place on
‘a patrol mission. He was placed in charge of a patrol torecover some boats
" and on belng informed by Lieutenant Goodell that weapons would not be fired,
toldhim he would fire if he saw fit in order to protect the men, ZLieutenant
Goodell then placed a Lieutenant Swain in charge and made accused assistant
platoon leader. After the first attempt to recover the boats failed, ac-
cused took & volunteer and under enemy fire recovered one of the boatse On
the way back they were subjected to-our ovn mortar fire, He then obtained
other volunteers and completed the mission. Since that time Licutenant
Goodell had "been on® him and took advantage of his absence without leave to
charge im falsely with disobeying an order (R23-2L), Accused stated that
he was repentent for his actions and desired.the opportunity to redeem him-
self with the division (R26).

- - After reading his unsworn statement, accused elected to be sworn
as & witness (R26), In his testimony he rcpeated his reasons for believing
that Licutenant Goodell had directed his animosity toward him. He added that
following the patrol incident he further angered Iieutenant Goodell® and
placed him in an "unfavorable light" when he succeeded in retrieving a rope :
in the presence of the enemy during.daylight, wheén Idieutenant Goodell had '
previously failed in the same mission ab nighttime., Iieutenant Goodell
threatened to "get™ him "sooner or later" (R27) and he had nothing but
contempt for I.:Lcutenant Goodell (R31). ‘

Vith reference to Charges I and II, he testlfied that when h%z
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explained to-lieutenant Goodell over the telephone that he was acting under
instructions from Czpteln Morris towdt for the transportation officer,
Lieutenant- Goodell told him to ba .fon tap" or ®be available this morningMe:

He did not receive an order to accompeny the troops to the field after lunch
(R26-28), nor did he ever say "Yes slr" to-Lieutenant Goodell (R27,30-31)e
After the telephone conversation with Ifieutenant Goodell, accused asked the
enlisted men to Mcover up" his absence and told one soldier to make a search
if inquiries were made for him, 2s he might be dback before the search was
completed: {R30-31), Hedlso admnitted stating: to one of the men thet he would
go to Holland as soon es Captain Morris left and Iieutenant Goodell "took
over® (R3L), as the only punishment Lieutenant Goodell could give him for -

going MAWOLM would be a verbsl reprimsnd (R30)e .- S

-

As to Charge III, he testified 'l:hat on 6 January 19h5 he had
pemission to g6 to Alsdorf, Germany, for a shower and obtained a rids there
in the kitchen jeep (R27). "1t understood from the cook (R32) that a trip -
ticket had been issued to Brunssum and, not knowing that . the jeep had nade
the authorized trip earlier in the day, he did not believe he would be taking
it much off its course by going to Holland (R27-28). He stated to the driver,
who protested it was not right to go to Kerkrade, "I will determine what is
rl:,ht and what is wrong and I will tell you where to go", and that 1f there
was any repercussion he would take the bla.me (R32-3h). . [

»  No other evidence was 1ntroduced for the defense.

5, a, Charge I and Specificztion: It is shown by the evidence and
admitted by the pleas of guilty that accused absented himself from his com-
pany without proper leave from about 1230 hours to about 1630 hours on 22
January 1915, as-allegede ; ,
be Cherge II end‘Specification: ‘The evidence shcwsfthat on the

morning in question accused!s acting company comeander directed him over the-
telephone to zecompany his troops to the field that afternoone Accused af-
firmatively replied that he understood the order tut instead of -complying
went absent without leave. He admitted recezving ‘the {elephone call but
denied that &ny order was glven him to sccompany his troopse He related a
serles of events showing grounds for emni'by existing between Iieutensant
Goodell and himself, claiming that that officer took.advantage of his being

- 2bsent without leave to press a false charge of willfully disobeying a -
direct order, That the refusal of accused was willful is indicated by his
conduct in soliciting the aid of enlisted men to cover up the fact that he
was going dbsent withott leave, The court determined against him the factual
issue created by his denial that he recelved the ordere As that determina-
tion is supported by competent substantial evidence it will net be dlsturbed.
by the Boardof Review on appellate review (CM ETO 1193, Green)e Lo

Ce £11 of the elements of the offense alle'red in the Specifica- .
tion of Charge III were established by the evidence and admitted in th
pleas of guilty, Accusedts testimony that he informed the protesting %7 32
ériver of the vehicle that he would determine whether it was right er-wrong

oh .,\; 'L,,
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to make the trip establishes a knowing and wilful misappropriation in cor—
roboration of the pleas of gu:.lty (cur—ro 118Y, Heil; QM FTO 3153, Van Bree—.
men; CM ETO 996, Burkhart; CMf ETO 128, Ih.ndﬁalsc he .

o 6. The record shows that trial took place the day after the charges
"were 'served upon 2ccused (R.5)e As accused stated in open court that he did
- not.object to trial "at this time™ (R5) and as it does not appear that his
substantial rights were preaudiced in any way, no error was committed (C\I
ETO 8083, Cublex).

7¢ The charge sheet shows that accused is 21 years of ages The
~ review of the Staff Judge Zdvocate reveals that he was commissioned 14
Januery 19hL, having served as an ‘eplisted man from 12 February 19742 to
1 Jaauary 194k, , ‘

- Be The court was legally constituted and had Ju.risdq.ctlon of the- ‘
person and offenses, No errors injuriously affecting the substantial rights
- of accused were cormitted duringz the triale The Board of Review is of the
opinion that the record of tri al is legally sufi‘:.c:.ent to suoport the find-
+ings of guilty and the sentence.

\.

S 9+ A sentence of dismissal is authorized upon cqnvictlon of an -
N officer of an offense in nolatlon of the 6131;, 6hth or Shith Article of ‘ﬁ'ar.

%4%' / Judge Advocate. .

/ ; ;,42% udge Advocate.

%ﬁ 'g : %{4 " ' é Judge Advocate. ;,“
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1st Ind.
Tar Department, Brc.nch Office of The Ju'v'e Advocate General with the

Duropecn Theater of Operationse 3 APR ]94 TO: Commanding
General, Zuropean Theater of Operatlom. APO 887, U.S. Army.

1 Int Pagond Lieutenant LNON TETSS (0-540327), Company
B, 175th Infentry, e'Hsﬁ'ltl n’As invited to the foregoing holding by the
Board of Tleview that the record of trial is legally sufficient to support
the findings of guilty and the sentence,

24 Then copies of the published order are forwarded to this office,
they should be accompenied by the foregoing holding and this indorsement,
The file number of the rccord in this office is CM ETO 8732, For con-

v yenience of r\,.Lerence please place that rumber 1n brackets at the end of

/ i

" E. Ce HMNITL
Brigadier General, United States Army, 4
Assistant Judge Advocate General,

( Sentence ordered executede GCMO 120, ETO, 20 April L945.)
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Branch Office of The Judge Advocate General

with the
European Theater of Operations .
AROQ 887
BOARD OF REVIEW NO, 3 26 APR 1945
CM ETO 8733 .
UNITED STATES ) BRITTANY BASE SECTION, COMMUNICATIONS
g ZONE, EUROPEAN THEATER OF OPERATIONS
Ve . ) -
)  Trial by YCM convened at Rennes, Brittany,
Private THOMAS J. SMITH ) France, 22 December 1944. Sentence:
(33547139), 217th Port ) To be hanged by the neck until dead.
Company, 386th Port ) ’
Battalion : )

, HOIDING by BOARD OF REVIEW NC. 3 -
SLEEPER, SHERMAN and DEWEY, Judge Advocates

l, The record of trial in the case of the soldier named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater
of Operations.

2., Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War,

Specification: In that Private Thomas J. Smith,
217th Port Company, 386th Port Battalion,
did, at Goas~ Vizien, Plourin des llorlaix,
Finistere, France, on or about 13 November
1944, forcibly and feloniously, against
her will, have carnal knowledge of Odette-
Larher.

The accused pleaded not guilty to and was found guilty of the Charge and
Specification. No evidence of previous convictions was introduced. He
was sentenced to be hanged by the neck until dead. All members cf the
court present at the times the votes were taken concurred in the findings

nouEINERTAL . 8
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of guilty and in the senténce, The reviewing authority, the Command-
ing General, Brittany Base Section, Communications Zone, European
Theater of Operations, approved the sentence and forwarded the record
of trial for action under Article of War 48, The confirming authority,
the Commanding General, European Theater of Operations, confirmed the
sentence and withheld the order directing the execution of the sentence
pursuant to Article of War 50%.

3. Evidence for the prosecution was substantially as follows:

On the morning of 13 November at about 0930 hours, the ac=-
cused, a private in the 217th Port Company, and two other enlisted men
named Hopson and Parchman visited a cafe near the camp at Morlaix,
France, where they all drank a little cognac and beer and became

 fpretty tight" (R25-28)., About an hour later they started down the
road back to camp., The accused was "pretty drunk®, On the way to
camp they met a fourth soldier named Tysom from the same company and
the four of them then returned to the cafe (R29,34) where Tysom and
Parchman had more cognac. About noon they returned to camp, meeting
lieutenant Nielsen on the way (R36,37). The accused was not walking
very straighl (R36,37). At camp they did not have the noon meal and
did no more drinking (R29). They did nothing in particular except talk,
accused taking part in the conversation (R26,33). About 1530 hours
the same four left camp again (R26, 29,32). They stopped at two farm
houses where they drank a little cider but no cognac (R31,38,39). The
accused walked without the assistance of anyone and when they came to the
‘third farm house he appeared to be sober (R39,40). He talked with his
companions and there was nothing unusual in the way he talked (R31).
At about 1630 hours the four soldiers arrived at the third farm house,
which was in Goas~Vizien in Plourin near Morlaix (R9 ,1og Parchman
and Tysom had previously purchased drinks there (R32,40 They entered
but no one was at home except Odette Larher, a small 12 year old girl
(R9,15,21,27), who told them, in response to their question, that her
mother was gone but would be back soon (R10)., A few minutes later all
the soldiers except the accused left the house, They asked him to leave
with them but he said he had some gum to give the little girl and would
" then catch up with them (R27,38). The accused was then alone in the
house with Odette. She testified that he carried her to the clock so
she could show him when her mother would return; that he offered her
some chewing gum which she did not wish to take; and that he told her
to close the door but instead she opened it and ran. He caught her in
the court yard, took her in his arms, carried her back into the house
and closed, thé door (R10,11,15)., He put her down on the floor. She
cried and/took a little knife from his pocket and "put it on my throat.
As I was shouting he put me down and put my scarf into my mouth® (R11),
The scarf was in her mouth two or three minutes (R17). "Then he took
me again in his arms and" carried her upstairs where he placed her on -
the floor. She struggled and cried and shouted. The accused removed .
one pair of trousers and began to unbutton a second pair. Odette -

2= ‘ ‘ -
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tried to "get down" but the accused caught her (R11) and again

placed her on the floor. He separated her legs, tore her pants

in two and let himself down upon her. He spit on his hands and
rubbed it between her legs. He took out "his thing" ..., "He urinates
with it" and put it between her legs. It was hard, (R12) long, and
black (R13). "He put the thing through which he urinates into my
thing through which I urinate" (R15). It hurt her "in the thing

from which I urinate" (R14). The accused pushed, moving his hips
forward and backward (R14). His hands were on the floor (R16). The
accused was on her for nearly half an hour (R14). She made a lot

of noise, and said "leave me alone", At no time did she consent to
what the accused was doing., The accused got up, buttoned his trousers
and put on his other trousers. While he was doing this Odette went
downstairs. He caught her just as she opened the door. He nlosed the
door and went to examine the sideboard.. Odette ran (R15,16) from

the house and into a field where she cried out for help. The accused
caught up with her, took her in his arms and threw her over a hedgerow
where she fell into a ditch. "He heard the car of Mr. leroux coming
up and during that time, I went away to Mr. Leroux and I told what had
happened"(R15).

Odette smelled liguor on the breath of the accused and ob=
served him stagger a bit when he came to her house but when he ran
after her he did not fall. However (R15) he did not runvery fast
(R16). Odette's home was about a hundred meters from the Leroux
home (R23,43). Odette appeared there about 1600 or 1700 hours in a
terrified condition. She was barefooted, her underclothing was
hanging down and to Madame Leroux "she was very much terrorized". The
first thing she said was that *"she had been attacked by a nasty.man",
She said nothing more at the moment (R23,24). Madame Leroux's son
- went to Odette's home to investigate. As he arrived he saw a large-
strong brown boy or man in an American uniform leaving the house who
ran away as soon as he saw leroux. This was about 1630 hours (R43).

Dr. Mostini, doctor of medicine, examined Odette at 200
hours on the day of the attack (R18). There were slight wounds on her
private organs. These slight wounds were on the "internal face of the
mucous of the little lips, and also a slight laceration on the hymen"
(R17-19). The hymen was bruised (R19).but not broken (R21). The
wounds were very fresh, apparently made five or six hours prior to
the doctor's inspection. No o6ther wounds were observed. The doctor
took a smear from the depth of the vagina for examination by the
Morlaix Hospital, which, he testified, ~reported that no male cells
were mwesent., After five or six days the wounds were healed., The
doctor testified that it was possible but always very difficult for
an adult male to penetrate the private parts of so young a girl; that the
wounds he observed could have been caused by a finger as well as a
penis, but the finger would have to be applied with pressure as in o
pressing or striking (R19-22). DR

4. The accused, after his rights were fully explained to him
(R44,45) elected to take the stand in his own behalf and testified

- 8733
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substantially as follows:

: He has been in the army since 1942. His home is Balti-
more, Maryland, where his parents are living. In school he went
only as far as the: fourth grade. In civilian life he worked on a
farm in Maryland., 4iver since entering the army he has been with the
217th Port Company, 386th Port Battalion. He had never before been
before a court martial nor had any trouble in the army. The dénly
trouble he ever had in civilian life was in connection with an auto-
mobile (R45-49) for which he was fined $40. The last time he weighed
himself his weight was about 180, He was about five feet 11 inches
in height (R51-52). He had no recollection of anything he did from .
the time he went into the cafe in the morning until the following
morning., That was the truth of which he was positive., He may have
visited the Larher home that day but he had no recollection of it,
However, he was certain that he did not attack the 1little girl because,
in that case, he would have had some kind of stains on his pants and
he had none (R50), :

"That morning we got up, the whole company, ]

to go to work - to.go to the job on the
dock., Some of the boys didn't work. Two
truck loads of boys come back to the camp
and the rest of them worked" (R52).

"I don't know what time it was, but we left
.camp, We went to four or five farm houses.
Me and Grant Hopson and Robert Parchman left
camp and went to four or five farm houses
and Grant Hopson bought a half a bottle of
cognac because I did not have any money., Ve
got to feeling good. We left from there and
went to a cafe. Hopsonbought some more '
cognac and calvados and I got high in there.
I don't even remember leaving there at all"

(R48).

From that time he remembered nothing that happened until the follow-
ing morning (R49). He had never seen Odette before the day of the
trial. later in his testimony, the accused corrected this statement:
he had seen the little girl before, at some identification held in

camp (R53).

Lieutenant Nielsen, the only other witness for the defenss,

testified that he saw the accused with Hopson, Parchman and Tysom
as they came down the road toward camp at about 1300 hours on 13
November. He noticed that the accused was slightly drunk. As his
truck approached them the other three tried to straighten up the
accused and take his arm, but he pushed them away with his hand (R54).
The witness mext saw the accused at about 1900 hours that evening.
"He was sober then, sitting in the orderly room and he was sober".
At that time the witness was about eight or ten feet from the accused
but did not hear him talk (R55-57). ‘ N 873 9
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5. It is well established in the law that .

"Rape is the unlawful carnal knowledge ot
of a woman by force and without her '
consent,

Any penetration, however slight, of a
woman's genitals is sufficient carnal
knowledge, whether emission occurs or
not, . ‘

The of fense may be committed on a fe-
male of any age.

Force and want of consent are indispen=-
sable in rape; but the force involved
in the act of penetration is alone suffi-
‘“cient where there is in fact no consent®
(McM, 1928, par.148b, p.l165). .
Every element of the offense is proved by the testimony
of Odette lLarher, the 12 year old victim of the attacke Corrobora=-
tion is furnished in the testimony of Parchman and Tysom that they
left the accused alone in the house with Odette,. by the testimony of
Madame Leroux who observed her distraught condition and torn cloth=—
ing when Odette came to her after the attack seeldng safety, and
by Dr. Mostini who examined the body of Odette that evening.

. As indicated above, much of the proof depended upon the
testimony of a very young girl, but her competency as a witness

was carefully tested before she was sworn and permitted to testify.
In announcing his ruling of her competency the law member should
have made it clear that his ruling was subject to objection by any

‘member of the court (MCM; par.5l1, pp.39-40; AW3l), but the child's
apparent wderstanding of the moral importance of telling the truth
and her obvious intelligence under examination demonstrate the
correctriess of the ruling.  Presumably the members of the court had
no objec'eion to. offer. : :

) : - There is oonsiderable evidence indicating that the
accused was drunk on the morning of 13 November, and the accused
testified that after he became drunk in the morning he could remember .
nothing more until the following morning. The evidence strongly
supports his- statement that he was drunk in the ‘'morning but there
is only slight indicatien that this condition continued into the

-afternoon, and his. testimony+concerning his loss of memory is not
convineing.- Drunkenness could not, of. course, constitute a defense
to the crime of _rape, but. the t.est.imony was properly admissible,

"On tho ether ha.nd where, to constitute
the legal crime,- there is required no
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peculiar intent-no wrongful intent other
than that inferable from the act itself -
as in cases of assault and battery, rape,
or arson, evidence that the offender was
intoxicated would strictly not be admis-
sible in defence,

In military cases, the fact of the drunken-
ness of the accused, as indicating his

" state of mind at the time of the alleged
of fence, whether it may be considered as
properly affecting the issue to be tried
or only the measure of punishment to be
adjudged in the event of conviction is in
practice always admitted in evidence"
(Winthrop's Military Law and Precedents
(Reprint 1920), P+293).

«On cross examlnation by the defense, the doctor who examined
Odette testified that the wounds could have been caused by a finger and
.that, in his opinion, penetration by an adult male of so small a female,
though possible, would be difficult. The suggestion here that there may
have been no penetration constituting rape is more than outweighed by the
testimony of Odette that the accused removed his trousers, took out his
penis, remained on her for what seemed to her about half an hour, placed
his hands on the floor, moved his hips back and forth and finally, in her
own childish language, "He put the thing through which he urinates into
my thing through which I urinate® (R15).

The record of trial is authenticated by Alton R. Swindell,
Lieutenant Colonel, Quartermaster Corps, who was president of the court -
by virtue of seniority. However, a note under the signature indicates that .
he signed as "a member in lieu of President because of his absence"., The
notation is obviously in error. A similar erroneous note appears below
the signature of the trial judge advocate and the defense counsel. In
the opinion of the Board of Review the signature of the president and trial
judge advocate are sufficient for compliance with Article of War 33 and
. the misconception of the annotator may be disregarded.

6. The charge sheet shows that the accused is 24 years of age

and was inducted 29 December 1942 at Fort George G. Meade, Maryland, to
serve for the duration of the war plus six months. The accused has had no

pI‘lOI‘ service.

7. The court was legally constituted and had jurisdiction of
the person and of fense. No errors injuriously affecting the substantial

b
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rights of the accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence. The penalty for
za.pe i; death or life imprisonment as the court-martial may direct

AW 92 . - '

_@Maz%g%@c_«fudge Advocate
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st Ind. .

War Department, Branch Office of The Judge Advocate General with' the

European Theater of Operations. 2 6 APR 1945 TO: Commanding
General, European Theater of Uperations, APO 887, U.S. Army.

1. In the case of Private THOMAS J. SMITH (33547139), 217th
Port Company, 386th Port Battalion, attention is invited to the
Jforegoing holding by the Board of Heview that the record of trial
"is legally sufficient to support the findings of guilty and the
sentence, which holding is hereby approved. -Under the provisions

of Article of VWar 503, you now have authority to order execution
of the sentence,

2. When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding, this indorsement
and the record of trial which is delivered to you herewith., The file
number of the record in this office is CM ETO 8733, For convenience of

reference, please place that number in brackets at the end of the order:

3; Should the sentence as imposed by the court and confirmed -
by you be carried into execution, it is requested that & full copy of

the proceedings be forwarded to this office in order that its files
may be complete, .

E. C. McNEIL,
Brigadier Qenera}, United States Arnye
‘Assistant” Judge Advocate Generale

‘ ' 1 May 1945).
Sentence ordered executed. GCcMO 130, ETO,
g Death sentence stayed. Gagg 132. g:o, 12 May }.21;2;. o and
ommited to dishonorable disc rge,total tures, !
(?ozzeigz:e;t fo::elife, a;d as commted ordered executeds GCUO 206, E$0,7 J’une 1945).
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(1)
' Branch Office of The Judge Advocate General V
with the .
European Theater of Operations
~ APO 887 o .
BOARD CF REVIEW NO. 2 2 6 MAY 1945
CM ETO 8759
UNITED STATES g 8TH INFANTRY DIVISION -
v. ) ‘Trial by GCM, convened at APO 8,
: ) TU.S. Army, 10 January 1945,
Private ELIAS M, LOPEZ ) Sentence: Dishonorable discharge, -
~ (38002775), Company I, ) - total forfeitures and confinement
-13th Infantry ) + at hard labor for life., Eastern
’ ; - Branch, United States Disciplinary
_ Barracks, Greenhaven, New Iork.

-

o _HOLDING by BOARD OF REVIEW 0.2
- V' VAN BENSCHOTEY, HILL and JULIAN, Judge Advocatea

P

\
1. The record of trial in the case of the soldier naned sbove )
- has been examined by the Board of Review and the Board submits this, -
its holding, to the Assistant Judge Advocate General in charge of :
~ the Branch Office of The Branch Office of The Judge Advocate General
with the European Thea.ter of Operations.

2. Accused Was - tried upon the following Charge and spec:l.fica-
tionass - :

CHARGE: Violé.tion of the. 75th Article of War.

- Specification 12 In-that Private Ellas M, Lopes,
Company I, 13th Infantry, did, in the vicie
nity of Bergstein, Germany, on'or about 10 . -

- December 1944, misbehave himself before the -
\ eneny, by failing to advance with his platoon,
. ' which had then been ordered forward by First .
.- Lieutenant Robert W, Beddow, 13th Infantry,
to engage with the enemy, which forces, tho
eaid command waa then opposing. -

COBONRDENTALY L



CONFIDENTIAL

(L2) -

Specification 2: In that * * # did, in the vici-
nity of Bergstein, Germany, on or about 13
December 1944, misbehave himself before the
enemy, by falling to advance with his platoon,
which haed thern been ordered forward by First
Lieutenant Robert W. Beddow, 13th Infantry, °
to engage with the enemy, which forces the
. s8aid commaend was then opposing.
He pleaded not guilty and, all members of the court present at the
time the vote was taken concurring, was found guilty of Specifica-
- tion 1 of the Charge, except the words "to engage with the enery,
~ which forces, the said command was then opposing", substituting-
. thsrefor the words "as a combat patrol”, of the excepted words not
. guilty, of the substituted words guilty, and gullty of Specifica-
tion 2 and of the Charge. Evidence was introduced of one previous
conviction by special courtemsrtial for willful disobedience of a
non-commissioned officer in violation of Article of War 65. All
members of the court present at the time the vote was taken con-
curring, he was sentenced to be shot to death by musketry. The
reviewing authority, the Commanding General, 8th Infantry Division,
spproved the sentence and forwarded the record for action under ‘
Article of Var 48. The confirming suthority, the Commanding General,
Buropean Theater of Operations, confirmed the sentence, but "due :
to special circumstances in this case™ commuted it to dishonorable
discharge from the service, forfeiture of all pay and allowances
due or to become due, and confinement at hard labor for the term
of his natural life, designsted the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of con-
finement and withheld the order directing execution of the sentence -
pursuant to Article of War 50%.

3. As to the first specification, it was proved by competent
end wncontradicted evidence that on 10 December in the vicinity of
Bergstein, Germany, the accused moved forward with the patrol to
which his platoon was assigned but before the patrol reached its
objective (R4,5,11), he left it and returned to the company erea.
in the reer. The mission of the patrol was to proceed across
terrain held by the enemy and establish contact with friendly
troops on the left flank (R5,9~11). The enemy at the time was
sbout 600 yards to the front, The patrol wag receiving artillery
and mortar as well as small erms fire(R7,11). When the mission
was accomplished and the platoon returned to the company area,the -
accused was asked why he had not contimued with the patrol., He . =
replied that he becams frightened when they started shelling., -He
had no authority to sbsent himself from the patrol (R6 11,12)

PONEIDEATIAL |
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As to the second specification, the proof is muich the
same: On 13 December, likewise in the vicinity of Bergstein,
- the accused was a member of a patrol which had the mission of
cleaning out an enemy pocket and thereafter digging in on a hill-
side. The enemy was about three or four hundred yards away and
the company was recelving mortar and artillery fire. Again the
accused moved out with the patrol, but was absent when it accom=
plished its mission (R6,7,11). At about that time the executive
officer of accused®s company discovered him near some buildings
and asked, "What the hell he was doing there and he said he was
sick" (Rll.) The executive officer then took him to the aid
station, The battalion surgeon listened to the accused's complaint
of minor aches, examined him and reported him as fit for duty (r13).
The ac):cused had no guthority to absent himself from the patrol (R6,
11,12).

4. After his rights were explained to him, accused elected
to remain sllent and no evidence was introduced by the defense,

5. The evidence aof record clearly presents one of the types
of grave misbehavior against 'which Article of War 75 was directed.
- There can be no doubt. these acts of misbehavior were committed
before the enemy (IV Bull JAG 11,,12). Although the accused moved
out with the patrol in esch instance, he abandoned 1t at some .
point on its route to the assigned objective and was quite properly
charged with the faillure to advance. So far as the mission was
concerned a ailure to continue to advance might have placed its
success in greater jeopardy than a failure to begin the advance.
A few deceptive steps in the direction of the enemy could not re-
lieve the accused of his duty to continue to advance, nor supply
him with a substantial defense to a charge of failing to advance.
As was said in CM ETO 1663, Ison, "The distinction between the
getive abandonment involved in rumning away from his company as
alleged, and the pagsive abandonment involved in falling to ad-
¥ance with his company as found, ie one of verblage and 1is -
technical rather than substantial, The conduct is equally re-
prehensible and its effect 1s the same in each case - his ebsence
from his company where it was his duty to be", '

- By making exceptions and substitutions in its findings as

to Specification 1, the court rejected the allegation that the mis-
sion of accused's platoon was "to engage with the enemy which forces.
" the sald command was then opposing" and substituted, from its om
conception of the evidence, the words "as a combat patrol". Ob-
viously a combat patrol's mission would include engagements with
.such enemy units as it might be required or crdered to engage. The -
. gravgmen of the cffensb i1s accused's misbehavier before the enemy

visz., his failure to advance with his platoon (CM ETO 1404, S __'g,gss

{
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The court's action creates no material variance between allega-
tion and finding in this respect and such variance as may be
introduced does not change "the nature or identity of the of-
fense charged" or increase the amount of permissible punishment.
The m tter may therefore be regarded as inconsequentidl (MCM,
1928, par.78g, p.65).

6. The charge sheet shows that accused is 2/ years nine
months of age and, without prior service, was inducted 8 July
1941.

7. The couwrt was legally constituted and had jursdiction.
of the person and offense, No errors injJuriously affecting the
substantlal rights of the accused were committed during the trial,
The Board of Review is of the opinion that the reccrd of trial is
legally sufficient to aupport the findinga of gullty and the sen-
tence as commted.

8. The penalty for misbehavior before the enemy is death or
such other punishment as a court martial may direct (AW 75). The
designation of the Eastern Branch, United States Diseiplinary
Barracks, Greenhaven, New York, as the place of confinement, is
authorized (AW 42; Cir,.210, "D, 14 Sept.1943, sec.VI as amended)

'M‘- Judge Advocate -

Judge Advocate

Judge Advocate
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1st Ind,

War Department, Branch Office of The Judge Advocate General with
the Europeen Theater of Operations. 2 G MAY 1945 TO: Commanding
General, European Theater of Operations, APO 887, U, S, Army,

1. In the case of Private ELIAS M. LOPEZ (38002775), Company
I, 13th Infantry, attention is invited to the foregoing holding by
the Board of Review that the record of trial is legally sufficient
to support the findings of guilty and the sentence as commuted,
which holding is hereby approved. Under the provisions of Article
of War 50%, you now have authority to order execution of the sen=-
tence.

2. Vhen coples of the published order are forwarded to this
office, they should be sccompanied by the foregoing holding and this
- indorsement. The file number of the record in “this office is CH ETO
8759. For convenience of reference, please place that number in
brackets st the end of the order: (CM ETO 8759). -

Z
Brigadier Genersal, United States Army
Assistant Judge Advocate General.

( Sentence as commted ordered executeds GCMO 203,E%0;uQedine 1945, )

goREPT o
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Bfanch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 . 90 JuL 1945
CH ETO 8760
UNITED STATES g 3RD INFANTRY DIVISION
Ve ) Trial by GCM, convened at ifolsheim,
) France, 18 Decenber 1944, Sentencet
Private First Class LOUIS ) Dishonorsble discharge, total for=-
MASCUILLO, JR..(32589965), ) feitures and confinement at hard
Company H, 7th Infantry ) labor for life. Eastern Branch,
) ~ United States Disciplinary Barrecks,
)  Greenhaven, New York,

HOLDING by BO.:RD OF RYVIEW NO, 1
" RITER, BUPKOW and STEVENS, Judge Advocates

ls The record of trial in the case of the soldier named sbove
has been exarined by the Eoard of Review and the Doard submits this,
its holding, to the Assistant Judge Advocate Genersl in charge of
the Branch Office of The Judge Advocate General with the Europesn
Theater of Operations,

2e Acrused was tried upon the following Charge and Specification:
CHARGEs Violation of the 58th Article of War,

Specification: In that Privste First Class Louis Mascuillo
Jr. Company "i" 7th Infantry did, near Nettuno, Italy,
on or sbout 30 January 1944, desert the service of the
United States by absenting himself without proper leave
from his organization, with intent to avoid hazardous
duty, to wit: Conbat with the enemy, and did remain absent
in desertion until he retirned to militery control at
Rome Itely, on or azbout 31 October 1944.

He pleaded not guilty and, all of the members of the court present at
the time the vote was taken concurring, was found guilty of the Charge
and Specification., No evidence of previous convictions was introduced,
All of the members of the court present when the vote was taken con-
curring, he was sentenced to be shot to death by musketry, The review=

v 8766
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ing authority, the Commanding General, 3rd Infantry Livision, approved
the sentence and forwarded the record of trisl for action under Article
of Yar 48, The confirming authority, the Commanding Generel, European
Theater of Operations, confirmed the sentence tut, owing to special
circumstances in the case, commuted it to dishonorable discharge from
the service, forfeiture of all pay and allowances due or to become due,
and confinement at hard labor for the term of accused's ratural life,
designeted the Eastern Branch, United States Disciplinary Barracks,
Greenhsven, New York as the place of confinement, and withheld the
order directing executlon of the sentence pursuant to Article of Var

50z

- 3« The evidence for the prosecution éstablished the following
facts:

On 29 January 1944, accused was a machine gunner in the first
platoon of Company M, 7th Infantry (R9,11), About four ofclock on the
afternoon of said date, the rlatoon launched an agttack egaingt the enemy
in the direction of Cisterna, Italy. The company remained in contact
with the enery untill the fall of Rcwe on 6 June, Accused was present
when the platoon went into the attack (R9), During the night he was
sent to the rear to secure emmmition end bring it forward to the
combat line (R12), About 5 AbM on 30 January, the first sergeant of
the company secured a report concerning accused, He immediately made a
search of the platoon area, consisting of a front cf sbout 100 yards,
but was wnable to discover him. The other platoons of Cormpany M
were attached to other companies which were extended over a wide area,
so that it was impossible to search the areas of the otker platoons
(R10). Accuszd was not on duty with the company from 30 January
and was not seen by the first sergeant from that date wmtil he saw him
in court (R10,11)s The first sergeant did not give accused permission
to leave the platoon nor to absent himself and to his knowledge no
such anthority was extended to eccused by any authorized person of the
company (R12), The accused was returned to mjlitary control at Rone,
Italy, on or about 31 October 1944 (R13),

Le . For the defense, the first sergeant of the company testified
that he had known accused for gbout four months prior to his departure
and that during such period accused's performance of his dutles was
fgoodh (Rll,12§. . ‘

After his rights were explained, accused through defense counsel
made the following unsworn statement:

% % # I joined this Division on 14 June 1943
end made the landing in Sicily with my company.
I served all through Sicily and Southern Italy
and have approximately 100 combat deys to my
credite I have not faced any court-martial
previous to this time" (R14-15,. .

£760
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. 5¢ No extended argument is necessary to demonstrate the correct-
ness of the court's findings of guilty. Accured!s conduct was of the
exect pattern of.the well known and understood “battle line" desertion
cases, Proof of his presence with his pleatoon as it entered the attack
upon the enemy with all of its concomitent hezards and perils, followed
by his unauthorized depasrture at a time when his duties produced the
propitious opportunity to leave his companions in arms, supplied all of
the necessary elements of the offense of absence without leave to avoid
hazardous duty under Articles of Var 58 and 28 (See CM ETO 2481 Newton,
Ps9 and Cl ETO 5958, Perrv and Allen, p.8 for annotations of holdings of
Board of Review (s i+ting in European Theater of Operations) on this
type of desertion). Accused's extended period of absence (nine montha)
during which occurred the bitterly contested campalign against Rome
fully justified the inference that his originsl sbsence was without
authority (CM ETO 527, Astrella),

6. The charges were served on accused on 17 Decerber 1944. He
wes placed on trial on 18 December 1944, His defense counsel in writing
consented to trial on 18 Decenber and in open court stated that trial
at that time was agreesble (R7). The record of trial exhibits none »
of the defects and deficiencies of CH ETO 4564, Yoods, Jr,, and there-
fore it camnot be said under the circumstances that accused wes denied
due process of law or that any of his substantial rights were prejudiced
(Cif ETO 4988 Fulton; ClM ETO 5004, Scheck; CM ETO 5255, Duncan)e

7e¢ The charge sheet shows that accused is 22 years of age and was
inducted 13 November 1942 at Newark, New Jersey, to serve for the
duration of the war plus six months., He had no prior service.

8¢ The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial Jjs legally sufficient %o
support the findings of guilty and the sentence as corumted,

9« The designation of the Easstern Branch, United States Disciplinary
. Barracks, Greenhaven, New York, as the place of confinement is proper
(AW 42; Cir, 210, "D, 14 Sept. 1943, sec.VI as nded).

/j/ &Ir:l @ Judge Advocate
o / ? ,éﬁ'w‘k/ Judge Advocate

7 o iy
é;ikhé’f{‘h-iAZ:;‘&41j( Judge Advocate
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"1st Ind.

War Depaftment, Branch Office of The Judge Advocate General with the
Furopean Theater of Operations,. 20 JuL 1948 TO: Commanding
General, United States Forces, European Theater, APO 887, U, S. Army,

1. In the case of Private LOUIS MASCUILLO, JR. (32589965), .
Company M, 7th Infantry, attention is invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficient
to support the findings of guilty and the sentence as commted, which
holding is hereby approved. Under the provisions of Article of War

.50%, you now have suthority to:order execution of the sentences’

2« When copies of the published order are forwarded to this
office they should be accompanied by the foregoing holding and this
indorsements The file number of the record in this office is CM ETO
8760, For convenience of reference please placé that number in
brackets at the end of theagygess. (CM ETO 8760) «

3
Iz

- g e Co MCNEIL,
Brigadier “eneral, United States Army,
Assistant Judge Advocate “eneral,

= ‘
( “entence as commted ordered executeds GCMO 295, ET0, 29 July 1945,)

- BTG
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887

BOAED OF REVIEW NO. 1 2 8 MAY 1045

Cli ETO 8769

UNITED STATES 2ND INFANTRY DIVISION

. Trial by GCM, convened at Camp
Elsenborn, Belgium, 21 February

. 1945, Sentence: Dishonorable
discharge, total forfeitures,

and confinement at hard labor for
.1life., TUnited States Penitentiary,
Lewisburg, Pennsylvania,

Ve

Private . LEO L. WOJTKOWICZ
(36412283), Company K, 35th
Infantry '

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

l. The record of trlal in the case of the soldier named
above has been examined by the Board of Review,

2. Accuéed was tried upon the following Charge and Speci-
- fication: .

CHARGE: Violation of the 58th Article of War,

Specification: In that Private Leo L. Wojt-
kowiez, Company K, 38th Infantry, -did, ’
‘at Kerarbiain, France, on or about 1
September 1944, desert the service of
the United States by absenting himself
without proper leave from his organiza-
tion with intent to avoid hazardous duty,
to wit: the attack on Hill 105, in the
vieinity of Brest, France,.and did remain
absent in desertion until he returned to
military control at Paris, France, on or
about 12 December 1944.

Rl i 2T
. \-;‘f-,-‘*,
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He pleaded not guilty and, all of the members of the court
present at the time the vote was taken concurring, was found
guilty of the Charge and Specification. No evidence of pre-
vious convictions was introduced. All of the members of the
court present at the time the vote was taken concurring, he
was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due, and to
be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life. The
reviewing authority approved the sentence, designated the
United States Fenitentiary, Lewisburg, Pennsylvania, as the
place of confirement, and forwarded the record of trial for
action pursuant to Article of War 50%.

3. Undisputed ev1dence for the prosecution established
the following:

On 1 September 1944, accused was present with his
company, which was in a reserve position at Kerarbiain, in _
the vieinity of Brest, France, near Hill 105. At about 1000
hours, he and the other members of his squad were ordered
by their squad leader to ready their equipment and prepare
to move out at a minute's notice for an attack upon Hill
105. When the squad moved into the attack five minutes
later, accused was absent without permission and could not
be found in the vicinity despite thorough search, The attack
upon Hill 105 was executed as scheduled, but accused was
absent and did not return to military control until his sur-
render at Paris on 12 December 1944.

4, For the defense evidence was introduced that accused
satisfactorily performed his duties, which included guard
duty and action under fire, and was cooperative with the

other members of his squad.

5. All the elements of desertion with, the intent to
avoid the hazardous duty alleged are clearly proven (CM ETO
6185, Stachura; Ci ETO 7189, Hendershot, and authorities
therein cited).

6. The charge sheet shows that accuséd is 22 years
three months of age and was inducted 28 November 1942 at
Kalamazoo, Michigan, to serve for the duration of the war
plus six months. He had no prior service. :

T C 876
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7. The court was legally constituted and had jurisdic-
tion of the person and offense., No errors injuriously affecting
the substantial rights of accused were committed during the
trial. The Board of Review is of the opinion that the record
of trial is legally sufficlent to support the findings of
guilty and the sentence.

8. The penalty for desertion in time of war is death
or such other punishment as a court-martial may direct (AW 58).
Confinement in a penitentiary is authorized by Article of War
42, The designation of the United States Penitentiary, Lewis-
burg, Pennsylvania, as the place of confinement is prooer
(Cir.229, WD, 8 June 1944, sec,II, pars.lb(4), 3b).

m% Judge Advocate

/Ayydfh’\w Judge Advocate
Méﬁ@hdge Advocate
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Branch Office of The Judge Advocate General
with the
European Theater of Operations .
. . APO 887 ' .
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BOARD OF REVIEW NO. 2 71 MAY .1945'

CM ETO 8801

UNITED STATES L4TH INFANTRY DIVISION

Trial by GCM, convened at Bining,
France, 3 March 1945. Sentence:
Dishonorable discharge, total
forfeitures and confinement at
hard labor for life, United
States Penitentlary, Imd.sburg,
Pennsylvania,

Y.

Private JOHN T. McLAUGHLIN
(31390754), Co;nparv F, 324th
Infantry

Nt Nt S Yt St sl ot “qe ot

-

HOLDING by BOARD OF REVIEW NO. 2 .
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

l. .The record of trial in the case of the soldier named
above has been examined by the Board of Raview.

2., Accused was tned upon the following charges and speci-
fications:

CHARGE I: Violation of the 93rd Article of War.

Specificationt In that Private JOHN T. MC LAUGHLIN,
Company "F®, 324th Infantry, did, at Luneville,
France on or about 24th November, 1944, with
intent to commit a felony, viz, murder, commit
an assault upon one Andre Houlle by willfully
and feloniously shooting the said Andre Houlle
in the left side with an M-l rifle.

CHARGE II: Violation of the 58th Artifle of War.

Speclfication 1: In that * * * did, at or near
Enbermenil, France on or about 17 Noveuber,
1944 desert the service of the United States
by absenting himself without proper leave
from his organization, with intent to avoid
hazardous duty and to shirk important service

CoMFRTE 86801
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to wit, action against the enemy, and did
remain absent in desertion until he was
apprehended at Luneville, France on or
about 24 November 1944. .

Specification 2: In that * # % did, at or near
Petit-Rederching, France on or about 12 S .
December, 1944 desert the service of the
United States by absenting himself without
proper leave from his organization, with
intent to avoid hazardous duty and to
shirk important service, to wit, action
against the enemy and did remain absent
in desertion until on or about 19 Decem-
ber 1914100

He pleaded not guilty and, two-thirds of the members of the
cowrt present when the vote was taken concurring, was found
gullty of all charges and specifications. Evidence was in-
troduced of one previous conviction by special court-martial,
for larceny of property valued at $56, and at $43, breaking
arrest, and absence without leave for two days.in violation -
of Article of War 64, 93, 94 and 61, Three-fourths of the
members of the court pursent when the wte was taken concurring,
he was sentenced to be dishonorably discharged the service, to
farfeit all pay and allowances due or to become due and to be
confined at hard labor at such place as the reviewing authority
may direct for the term of his natural life. The reviewing
authority approved the sentence, designated the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of confine=-
ment and forwarded the record of trial pursuant to Article of
War 50%.

- 3. The evidence for the prosecution shows that on 17
November 1944 accused's organization was under enemy fire (r7)
in an offensive position near Avricourt (R8) and was moving into
an attack (R10). A4s the strength of his squad was reduced, ac-
cused's presence was essential (R8). He was absent without auth-
ority from 17 to 24 November (R11,12) ard again for the peried 12
to 19 December 1944 (BR27~28,30). The company had just attacked
to the northeast of Petit Rederching on 12 December and was receiv-.
ing a heavy shelling. As its strength was reduced to 60 men, all
men were essential (R28-29). A

On 24 NHovember 194l Monsieur Andre Houlle of Luneville,
France was working on a scaffold on the Jeanne D!Arc Church steeple,
in that town, with only a belt around him when he was hit by a bul-
let (R17) and severely wounded (Pros.Ex.B). A sworn, signed state~
ment of accused was admitted in evidence where:.n he acknowledges
his guilt of all the offenses charged.

CCMTINENTIAL
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) L. Accused was sworn as the only defense witness. He ad-
mitted both absences without leave each terminated by apprehen=-
sion and that on 12 December his company was actually under fire
and that he knew his .services were needed. He left about the
middle of November without authority because of an urge to kill
and he admitted deliberately shooting at the Frenchman working
on the church steeple because ths noise he was making disturbed
his sleep. He kmew it was wrong to kill and understood the con-
sequences of his act (R31-35). _

5. The evidence shows, and the accused admits, that hs de- -
liberately and intentionally committing the offenses charged,
:(mee]).led as he says by the "urge to do something * * # to kill"

R31 .

6. The charge sheet shows accused to be 19 years and five
months of age and he was inducted 30 September 1943 at Fort Devens,
Massachusetts., He had no prior service.

7. The cowrt was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of the accused were committed during the trial,
The Board of feview is of the opinion that the recard of trial is
legally sufficient to support the findings of guilty and the sentence.

8. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 42). Confinement
in a penitentiary is authorized upon conviction of assault with intent
to comit murder by Article of War 42 and section 276, Federal Criminal
Code (18 USCA 455). The designation of the United States Penitentiary,
Lewisburg, Pernsylvania, is proper (Cir.229, WD, 8 June 1944, sec.II,

pamlb(h), 3b).
%M Judge Advocate
W Judge Advocate

<

é udge Advocate

00y TUENTIAL

8801


http:Penitent:ia.ry




R

(59)

Branch Office of The Judge Advocate General
: with the
European Theater of Operations
' APO 887

BOARD OF REVIEW ﬁo. 1 13 APR 1045
CM ETO 8832

UNITED KINGDOH BASE, COMMUNICATIONS
ZONE, EURCPEAN THEATFR OF OPERATIONS

UNITED STATES

Ve
Trial by GCM, convened at Central
District, United Kingdom Base,london,
England, 20 January 1945. Sentencet
Dismissal, total forfelitwres and con-
finement at hard lebor for six months,
Eastern Branch, United States Discipe
linary Barracks, Greenhaven, New York,

First Lieutensnt HERBERT MUIR
GRAVES (0-2044497), 184th
Medical Dispensary (Aviation)

Nt et s St Nt Nt sl st st et

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

l, The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its hold-
ing, to the Assistant Judge Advocate Genersl in charge of the Branch
Officé of The Judge Advocate General with the European Theater of Opera-
tions,

2+ Accused was tried upon the following charges and specifications:
CHARGE It Violation of the 6lst Article of War,

Specification: In that First Lieutenant Herbert
Muir Graves, 184th Medical Dispensery,
(Aviation), European Theater of Operations,
United States Army, did, without proper
leave, sbsent himself from his organization
at Cricqueville, France, from about 16 July
1944, to about 5 August 1944.

CHARGE II: Violation of the 96th Article of War,

8832
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Specifications In that * * % did, at Hounslow,
Middlesex, England, on or about 28 July
1944, with intent to defraud, wrongfully
ard unlawfully mske and utter to the Mid-
land Bank Limited, Hounslow,Middlesex,
England, a certain check in words and’
figures as follows, to wit: "FA, C110097,
28 Jul 1944, Midland Bank Limited, Burton-
on-Trent, Pay Bearer on Order Ten Pounds,
210-0-0, Pay Cash, Herbert M, Graves,
Herbert M, Graves," and by means thereof
did fraudulently obtain from aforesaid
Midland Bank Limited, High Street, Hounslow,
Middlesex, Englend, the sum of ten pounds
(£10-0-0), exchange value of forty dollars

. ard thirty-five cents ($40.35) American
money, the sald First Lieutenant Herbert
' MWuir Graves well knowing that he did not
, have funds in the Midland Bank Limited,
Burton-on-Trent for the payment of said
check, and not intending that he should -
have, '

CHARGE III: Violation of the 94th Article of War,

Specification: In that * % ¥ did, at Hounslow,
Middlesex, England, on or sbout 4 August
1944, knowingly and without proper authority
apply to his own use and benefit, by pledg-
ing and pawning, one (1) Elgin wristwatch,
No. 0C-1948 of the value of about eleven
dollars and thirty-five cents ($11.35),
property of- the United States Government
furnished for the military service thereof.

ADDITIONAL CHARGE: Violation of.the 6lst Article of War,

Specification: 1In that First Lieutenant Herbert
M. Graves, 184th Medical Dispensary, (Aviation),
Europesn Theater of Operations, United States
Army, did, without proper leave, absent him-
gelf from his station at London, England,
from about 12 December 1944, to about 22 Decem-
ber 191440 )

He pleaded guilty to Charge I, and the Specification thereunder, the
Additional Cherge and Specificatlon, and not guilty to the remaining
charges and specifications. He was found gullty of all charges and

o - 8832
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specifications. No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard labor,

at such place as the reviewing authority may direct, for six months.
The reviewing authority, the Commanding General, United Kingdom Base,
" Communications Zone, European Thester of Operations, approved the
sentence, although wholly inadequate punishment for the offenses in-
volved, and forwarded the record of trial for action under Article

of Wer 48. The confirming authority, the Commanding General, European
Theater of Operations, confirmed the sentence, though deemed wholly
inadequate punishment for an officer guilty of such conduct, desig-
nated the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, and withheld the

. orderog}recting the execution of the sentence pursuant to Article of
War 5§ .

3. The competent evidence for the prosecution may be summarized
as follows:

Sgecification, Charge i:

Accused, a first lieutenant, Medical Administrative Corps,
Army of the United States, sbsented himself without proper authority
from his organization, the 184th Medical Dispensary (Aviation), then
stationed in the vicinity of Cricqueville, France, on 16 July 1944
(R9; Pros.Ex.4). He remained absent wntil apprehended on 5 August
l9§4 by a police constable in Hounslow, Middlesex, England (R12-13,
18

Specificgation, Charge IIs

On 28 July 1944, during the period of his absence without
leave, accused entered the lidland Bank Limited at Hounslow, Middle-
sex, England, and presented to the bank a personal check for ten
pounds drawn on the Midland Bank Limited, Burton-on-Trent. Hls identi-
fication papers were examined by the bank -accountant who authorized
payment of the check and the amount of ten pounds was paid out by the
bank., On or before 5 August 1944 the check was returned to the Midland
Bank at Hounslow marked "No accownt" (R9-11,18; Pros.Ex.5). With the
personally expressed concurrence of accused (Rll), the court received
in evidence a stipulation that if Mr. Hume, chief cashier of the Mid-
land Bank Limited, Burton-on-Trent, were present in cowrt he would
testify under oath that on .8 August 1944 he examined the records of
theéﬁank and discovered that the accused had no account (R1l; Pros,.

Ex,

Specification, Charge III:

At the time of his apprehension accused had on his person a
pawn ticket (R1l4; Pros.Ex.8). On presentation of this ticket to the
pawnshop named on it, the pawnbroker's manager surrendered an Elgin 8 8 32
wristwatch similar in type to that furnished by the Government for .

- '3"".5':'.!?“‘\'
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use in the military service (R14-17). The back of the watch was in-
scribed, "U,S. Ser. No., OC % 1948" (Pros.Ex.8). The value of the
watch was stipulated to be $11.35 (R18). -

Specification, Addition C e

After a period of eight weeks confinement in England accused
wag returned to his unit in France (R24,27), but was later ordered to
return to Headquarters Central District, United Kingdom Base Section,
for court-martial purposes (Pros.Exs.l,2). At that time he was attached
to the 156th Replacement Company, 130th Replacement Battalion (Pros.
Ex,2). An extract copy of the morning report of that company for 12
December 1944 disclosed that on that date his status was changed from
duty to detached service to Headquarters Central Base (R7; Pros.Ex.3).
Presumsbly he departed from the 156th Replacement Company on that day.
His orders directed him to report to the Commanding General at Heade
quarters Central Base and officers so directed normally report to the
officer in charge of officer personnel at the Base, However, accused
never reported to that officer and he never signed-the Headquarters
register for incoming persomnel (R7). On 22 December 1944 he was
apprehended in Hounslow by a detective sergeant of the Metropolitan
police who surrendered him to the military authorities (R8),

On the day of his apprehension, 5 August 1944, the accused
after being duly warned of his rights voluntarlily executed a state-
ment to an officer of the Military Police which was admitted in evi-
dence as Pros.Ex.9 (R16,17). In general, the statement parallels
the oral testimony of ‘the accused (infra, par.4), but is more definite
in some respects, viz., the accused stated that it was verbally agreed
that if he were delayed after executing his mission he might spend
such time in London, as was necessary in obtailning return transporta-
tion; that he completed his mission, insofer as that was possible, on
11 July 1944 and proceeded to London after arranging for his return
to France on 13 July 1944. As for.the girl who the accused supposed
had opened the joint account he stated he had been intimate wlth her
and refused to divulge her name (Pros.Ex.9).

4. The accused, after his rights were fully explained to him,
‘elected to take the stand in his own behalf (R19) and testified sub-
~stantially as follows:

He was stationed 1n England with the organization to which
he belonged, the 184th Medical Battalion, from April 1944 until June
1944 when he departed with it in the invasion of France. He returned
to England in July 1944 because the colonel who was executive officer
of the wing thought it advisable that he return to secure more equip-
ment for the patients' mess and also to recover some of the equipment
which was left behind in England., He arrived in England sometime in
July end accomplished his mission as far as possible. Accused could
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not obtain return transportation to his unit the next day or the foltow-
ing day. He then went to London and stayed several days at the Cumber-
land Hotel, In London he indulged in a drunken spree which contimued
until Sunday, 16 July 1944, when he realized his situation, After that
he made three unsuccessful attempts to return to hls organization but
_ women and children were being evacuated and there were long queues
walting for the trains, Finally, near the end of July, he secured
transportation on a train which returned him to the station where he
had performed his mission (R20-21). On 28 July he cashed the check
(Pros.Ex.5) and received ten pounds for it, approximately $40.35 (R27).
He believed the check to be valid because a year ago when stationed in
Burton-on-Trent accused and a girl -commenced to save money for holidsy

purposes.

"She suggested to open a joint account
at the bank because she was supposged
to be putting in some money too. I

did not pay any attention to it, She
said: 'All they need is your signa-
ture?, and I gave my signature on a
plece. of paper., At different times
I would give her &5 or &10 and in all,
as nesr as I can flgure it out, I gave
her some L47. She told me she had put
it in a bank in a Joint account. 1
always figured I had that money sitting
in the Midland Bank in Burton. I had
never had occasion to use it before,.

- I was figuring it was sitting there
and I could use it" (R22),

He never made an attempt to determine whether there were sufficient
funds in the account or whether an account had ever been opened., He
left Burton~on-Trent in April and never returned except that he

visited the warehouse on one occasion. After his return to England
accused never had any conversation with the girl in Burton (R22,27).

As for the watch accused asserted he found 1t lying on the
grass near Cricqueville where he was quartered. His organization
formed part of an Air Corps outfit, He belleved this was the type
of watch issued by the Air Corps. He pawned the watchefor one pound
five shillings but intended to redeem it at the end of the day (R22,
23). He knew that the watch was government property and should have
%now? it was wrong to pawn it but did not think about it at the time

R27).

He did not obey his orders to report to the Commanding General,.'
Central Base Section, Communications Zone (R28) but remained in Hounslow,
a suburb of London, during the period 12-22 December (R24).
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5. a. Accused pleaded guilty to the two absences without leave
as alleged under Charge I, and the Additional Charge. There is ample
evidence of record to like effect,

b. As to the Specification, Charge II, alleging the wronge
ful making and uttering of a ten-pound check, all elements of the of=
fense were clearly established by the evidence except the matter of
intent to defraud. Although more definite and positive evidence on
so important a polnt is desirable, the Board of Review is of the -opinion
that the evidence introduced furnished sufficient proof to support the
conviction, The accused made and uttered the check on 28 July 1944.

On or before 5 August the check was returned, marked "No account", That
evidence alone was not competent to prove the fact it recited (CM 185079
(1929), Dig.Op. JAG, 1912-40, sec.395(16), p..210; CM 243091, McCarthy
(1944), 27 B.R.273,III Bull., JAG 150; CM ETO 2452, Briscoe). There was,
however, stipulated testimomy to the effect that the bank records were
examined on 8 August and accused had no account., The stipulation may
reasonably be taken to mean that accused had no account, joint or other-
wise, with the bank during the period in question. It 1s significant
that accused inferentially admitted that he never had an individual
account with the bank., He stated that when he cashed the check he
believed that a joint account had been opened in his name and that of

a former girl friend, whose name he refused to divulge. He never made
inquiry at the bank and never had an indication from it as to the ex~
istence of such en account. Under these circumstances, the Board of
Review is of the opinion that the ewidence is legally sufficient to sup-
port the findings of guilty of the Specification and Charge II, 4n
accused is properly chargeable with knowledge as to the status of his
bank account (CH 236070, Wamer (1943), 22 B.R. 279, II Bull, JAG 384)
and the fact that the account may be owned jointly, subject to with-
drawals by accused in one country and by the other party to the joint
account in another country, is sufficient to put him on notice (cH

ETO 1803, Tright).

c. As to the Specification, Charge III, it is clear that ace
cused did, without proper authority, apply to his own use and benefit
a watch of the type owned by the government and furnished for use in
the military service. The watch bore marks which were evidence of
government ownsrship. Accused testified that the watch was the property
of the government, which he had found on the ground between Army tents.
He volunteered an almost identical statement in his confession: "When
I pawned the watch I knew that it was Unlted States Government property
and that I had no right to pamn 1t"(Pros.Ex.9).

6. The charge sheet shows that accused is 47 yearé seven months
. of age and that he was appointed a second lieutenant 11 May 1943.

7. The court was legally constituted and had Jurisdiction of the
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person and offenses. No errors injurlously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of gullty and the sentence,

8. A sentence of dismissal, total forfeitures and confinement at
hard labor is authorized upon conviction of a violatlon of Article of
War 61, 94 or 96, Confinement in the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, is authorized (AW 42; Cir,
210, WD, 14 Sept. 1943, sec.VI &s amended)

Ry 4 | |
m /fé’: ] Judge Advocate

/

W T AL
4/4/.1 : Z rrful Judge Advocate

(/ 4/ 1«‘{,/ Z ! % /‘; . Judge Advocate
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lst Ind,

War Department, Branch Office of The Jud dvocate General with the
European Theater of Operations, 13 APRg]e94 TO: Commanding
General, Buropean Theater of”Operations, APO 887, U. S. iArmy.

1, In the case of First Lieutenant HERBERT MUIR GRAVES (0-2044497),
184th Medical Dispensary (Aviation), attention is invited to the fore-
going holding by the Board of Review that the record of trial is legally
sufficient to support the findings of gullty and the sentence, Under
the provisions of Article of War 50%, you now have authority to order
execution of the sentencs,

‘ 2. When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement,
The file number of the record in this office is CM ETO 8832. For con-

giiegce of reference please place that number in brackets at the end of

A2 4ha ‘avAams  (CM ETO 8832).

Brigadiler General, Unlted States Army
Assistant Judge Advocate General.

( Sentence ordered executede GCMO 123, Eto, 20 April 1945,)
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Branch Cffice of The Judge Advocate General

with the
European Theater of Operations
APO 887 :
BOARD OF REVIEW NOo 1 5 JUN 1945
CM ETO 8837 '
UNITED STATES ) XVI CORPS
. )
Ve ) . Trial by GCM, convened at Headw
: v ' ) quarters XVI Corps, APO 197,
Private First Class WARDELL ) Us Se Army, 24 3 March 1945
W. WIISON (38538056), Battery ) Sentences Dishonorable discharge,
Ce 777th Field Artillery ) total forfeitures and confinement
Battalion : ) at hard labor for lifes United
; States Penitentiary, lewisburg,

4

"Pennsylvaniae

HOIDING by BOARD OF REVIEW NOe 1
RITER, BURROW and STEVENS, Judge Advocates

le¢ The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following charges and specificationss
CHARGE I: Violation of 61st Article of Ware

Speeifications In that Private First Class
Wardell W, Wilaon, Battery C, 777th Field
Artillery Battalion, 4id, without proper
leave, absent himself from his proper station
at C. Battery Observation Post at Driesch,
Germany, from about 1700, 7 February 1945

to about 2000 7 February 1945

CHARGE IIs TViolation of the 92nd Article of Ware

Specificationg In that ¢ * # 3id, at Haaren,
Germany, on or sbout 7 Fsbruary 1945,

foreibly and feloniously, againast her will,
have carnal lmowledge of Mrs, Sibilla Jorissens

CONFIDENTIAE- 1 - - 8837
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CHARGE III$ Violation of the 93rd Article of Ware -

Specificationgs In that * * ® 3i3d, at Haaren, Germany,.
on or about 7 Februery 1945, commit the orime
of sodomy by feloniously and against the order
of nature having carnal connection per os with
Mrs.. Sibilla Jorissen,

CHARGE IVs vViolation of the 96th Article of Ware

Specification 13 In that * ® ¢ Qid, at Haaren, Germany,
on or about 7 February 1945, wrongfully seize
and hold Mrs. Helene von Der Forst ebout the
nGCk.

Specification 2¢ (Finding of guilty disapproved by
Reviewing Authority)s .

He pleaded not guilty end, twoethirds of the members of the court
present at the time the vote was taken concurring, was found guilty
of all charges and aspecificationse, No evidence of previous cone
victions was introduced. Three-fourths of the members of the court
present at the time the vote was taken concurring, he was sentenced
to be dishonorably discharged the service, to forfeit all pey and
allowances due or to become due, and to be sonfined at hard labor,
at such place as the reviewing authority may direct, for the term
of his natural life, The reviewing authority disapproved the finding
of guilty of Specification 2, Cherge IV, approved the sentence,
designated the Tnited States Penitentiery, Iewisburg, Pennsylvania,
as the place of confinement, and forwarded the record of trial for
action pursuant to Article of War 503

3¢ ae The evidence proved beyond doubt that on 7 February 1945
accused was absent without authority from his proper station for a
period of three hours (Charge I and Specification) and that he come
mitted an assault and battery at that time and place alleged upon
the person of Frau Helene von Der Forst (Charge IV, Specification 1)e

be Accused's act of sodomy per os upon the person of Frau
Sibilla Jorissen at the time and place alleged is proved by sube
stantial evidence and admitted by accuseds The gueation whether the
perverted act was with the consent of the woman is immateriale
Sodomy per os is a crime under the 93rd Article of Ware The finding
of gullty of Cherge III and Specification is legal (CM ETO 339, Gagze;
CM ETO 3778, Darcy; CM ETO 5879 Martinez)..

ce The dihapproval of Charge IV and Specification wherein
accused was charged with fraternization with an enemy civilian was

corrects ‘*Fraternization® contemplates friendly social relationshipj

-2 | 5837
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not the infliction of anti-social scts by the soldiers upor the
“clivilians involvede The disapproval of the findings of guilty is
supported by CM ETO 10967, Harris; CM ETO 10501, Liner; and CM
ETO 11854, Moriarity and Sberna. ,

4o as With respect to the most serious charge against accused
(Charge IT and Specification), vize rape of Frau Sibilla Jorissen,
"the Specification charged but one act of intercourse, The evidence
showed iwo acts of intercourses There was no motion by defense to
require the prosecution to elect upon which act it would relye On
appellate review it will be assumed that the prosecution elected to
stand on the offense first shown by the evidence (CM ETO 492, lewis;
CM ETO 7078, Jones)s The Board of Review will therefore only consider
the act of intercourse occurring prior to the coamission of the erime
of sodomy per os upon the womane

be Accused admitted his first act of intercourse and
asserted that Frau Jorissen consented to same freely and voluntarily,
that he did not threaten her with violence and that she did not give
her consent as a result of fear of death or great bodily harme The
vietim on the other hand testified that at no time did she consent
to the act of intercourse,, but that under fear of death or bodily
harm she permitted his familiaritiea and orglastic embraces.

*There is a difference between consent and
submission; every consent involves sube
mission, but it by no means follows that a
mere submission involves sonsent ¢ & **
(52 CJ’ 800126. p.1017).

*Consent, however reluctant, negatives rape;
but when the women i1s insensible through
" fright or vhere she ceases resistance under
fear of death or other great harm (such fear
: being gaged by her own eapacity), the consume
> mated act is rape* (1 Wharton's Criminal Iaw
(12th Ed,. 1932). 86ce701, p.9l].2)-

The question whether the victim, without intimidation of any kind, fully
consented to the first act of intercourse, or whether it was committed
by accused by force, violence, terrorization and against her will was
a question of fact within the exclusive province of the courte There is
substantial evidence in the record of trial that Frau Jorrisen was over=
come by fear of death or bodily harm and-that the submission of her
body to the lustful desire of accused was not a free and voluntary
acte,. The facts that accused is a negro, that he was a member of
a conquering army,and that he gained entrance to the victim's
home by virtue of his uniform and the further fact that he was
- armed, form a matrix of substantial evidence to support the
victim*s claim that she submitted to the act of intercourse under

!

«Je
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duress and fears There is nothing improbable in her testimonye.
Inherently it possesases the tokens of truthe The case is of familiar
pattern to the Board of Review which has consistently asserted in.
its consideration of like cases that- the court with the witnesses:
before it was in a better position t& judge of their eredibility

and value of their evidence than the Board of Review on appellate
review with only the cold typewritten record before ite Inasmuch

a3 there was substantial evidence to support the findings, the Board
of Review will accept them on appellate review (CM ETO 3740, Sanders
et al; CM ETO 3933, Ferguson et aly CM ETO 4194, Scott; CM ETO 5363,
Skinner; CM ETO 6042, Dalton; CM ETO 7078, Jones; CM ETO 7977, Inmon),
The record of trial is legally sufficient to support the findings of
the court that the first act of intercourse was rapee

S5¢ The charge sheet shows that accused is 22 years of age and
was inducted 17 May 1943 at Fort Sam Houston, Texas, to serve for
the duration of the war and six monthse, No prior service is shown,

6e The court was legally constituted and had jurisdisction of
the psrson and offensese No errors injuriocusly affecting the sube
stantial rights of accused were committed during the triale The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence,

7« The penalty for rape is death or life imprisonment as the
court-martial may direct (AW 92)s Confinement in a penitentiary is
authorized upon conviction of rape by Article of War )2 and sections
278 and 330, Federal Criminal Code (18 USCA 457,567), and upon cone
‘vietion of sodomy by Article of War 42 and section 22107 Diastrict
of Columbia Code (CM ETO 3717, Farrington, and suthorities therein
cited)s The designatlon of the United States Penitentiary, Lewis
burg, Pennsylvania, as the place of %nt is proper (Cire229s

WD, 8 June 1944, secIT, Zﬂs%m’). 3bfe _
. " / _ Judge Advocate
7 | :
/A{Z‘_{éml_/__ Judge Advocate

_%ﬁz/z M,/j J\ufige‘ Advocate
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Branch Office of The'Judge Advocate Gener
A with the . '
Buropean Theater of Uperations
APO 887

W KO. .
BOARD OF REVIEW KO. 3 o7 APR 1945
CM ETO 8950

UNITED STATES - 3RD INFANTRY DIVISION

V. Trial by GCM, convened at Molsheim,
France, 21 December 1944. Sentence:
Dishonorable discharge, total for—
feitures and confinement at hard
labor .for 20 years. loire Disciplinary -
Training Center, lLe Mans, France. :

Private HUGH KOMBRINCK
(35677294), Company L,
7th Infantry

Nt et S st i o 7 s g

-

- HOLDING by BOARD CF REVIEW NO. 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

‘ 1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specifica-
tion: .

CHARGE: Violation of thg &;th Article of War.,

Specification: In that Private Hugh Kombrinck,
Company "L" 7th Infantry, having received
a lawful command from 2nd It. G.C. Sullivan,
his superior officer, to get his equipment,
get into the jeep, and return to his company,
did at Strasbourg, France, on or about 15
December 1944, willfully disobey the same.,

He plsaded not guilty to and was found guilty of the Specifica-
tion and the Charge. No evidence of previous convictions was
introduced. Three-fourths of the members of the court present

at the time the vote was taken concurring, he was sentenced to

be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due and to be confined at hard labor
at such place as the reviewing authority may direct for 25 years.
The reviewing authority approved the sentence, seduced the period

of confinement to 20 years and forwarded the record of trial for
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tgi%al for  action pursuant to the provisions of Article of War
50%. ‘

3. The evidence for the prosecution cogsists solely of )
the testimony of Second Lieuwenant Garland C., Sullivan, here sum-
marized as follows:

: Witness, assistant personnel officer, 7th Infantry,
was, 4t Strasbourg, France, on the 15th of December 1944, in-
structed by the assistarmt adjutant "to go out to the stockade to
interview some men with reference to their coming back to their
company™. The duty thus enjoined was in accordance with the regi-
mental cormander's policy (R8)., Accused, according to Lieutenant
Sullivan's testimony, :

"was one of the men I talked to:that I saw
that day with reference to returning to

the ir company # 3% % He came out to me from
the stockade. He was the last one I talked
to. I told him that I was going to give

him a chance to go back to his company;

that he had a serious charge overhanging

him and if he went back to his company and
would perform his duties as a soldier should
and satisfied his company commander and re-
gimental commander that he would not be

tried by a General Court-Martial; that the
charges were not being completely dropped,

but he would not be tried by a Gendral
Court-Martial * * * After I got through ex~
plaining the seriousness of the charge, I
told him to go back into the stockade, get -
his stuff and get into the jeep, which was
parked there, and the jeep would take him
back to his company * * * He mswered to

tle effect that he couldn't go back to the
company ~- he couldn't and that it hurt his
back to carry a pack. He Jjust would not re-
turn to the company * # ¥ I asked him if he
was sure he wouldn't go back. Then I asked
him again if he was still sure and he arswered
'Yes!, I told him to go back in the stockade"
(R9,10). .

With reference to the procedure followed in interviewing the
group, lieutenant Sullivan testified,

"] talked to each man individually. I had
.the group wait inside the hall with an MP
and brought them out individually on the
porch with another MP presemt" (R10).

-2 -
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4o After his rights were explainod to hlm, accused
elected to remain silent., :

5, Accused was convicted of willful disobedience in
violation of #rticle of War 64. The evidence shows that, be-
fore telling him to retum to his company, lieutenant Sullivan
explained to accused that he was giving him a chance to go back,’
a chance also to redeem himself and escape trial by General Court-
Martial, for the "serious ciarge theg overhanging him". More-
over, according to Lieutenant Sullivan, who was assistant regi-
mental personnel officer, the mission specifically assigned to
the witness on the occasion in question was to go out to the
stockade to interview accused and other prisoners with reference
to their coming back to their company. He was not sent to order
them back and his description of his method of discharging the
duty thus imposed upon him indicates that he actually undertook ‘
to reason with and persuade the prisoners to return rather than,
to order them from the stockade to their company. He discussed
with accused the seriousness of the charge already hanging over
him, but there is not a suggestion in his testimony that he
even intimated to accused that his fallure to take advantage of
the proffered '"chance" would result in another charge - a capital
one - being preferred against him for not doing so.

Isolating one exderpt from Sullivan's testimony, viz.

"I told him to go back into the stockads, get
his stuff and get into the jeep, which was
parked there, ard the jeep would take him
back to his company®,

there appears, it is true, to be testimony of a direct order; but
in the context of the sole witness' preceding and subsequent testi-
mony, which may not be ignored but must in fairrness be taken into
consideration in construing language upon which it has so direct
a bearing, the telling appears to have been merely an emphat.ic
form of persuasion. No intemtional defiance of awhority is in-
volved in refusing to be persuaded, no mtter how pointedly the
superior may have stated his views in undertaking to impress them
upon his inferior (vide Winthrop's Military Law and Precedents,
Reprint, 1920, p.57Lp MCM, 1928, par.l34b, pp.li8-149). The
evidence in the instant case follows the pattern held legally in-
‘sufficient in CM ETO 1096, Stringer, (1944), and CM 230008, Post,
17 B.Re 273, (1943) to support findings of guilty of willfal dise
obediencs in vioclation of Article of War 64. As stated in the
latter case, "facts must exist from which a reasonable inference
may be drawn that wilful.. disobedience was actually intended.

When the evidence in the present case is conzidered in its entirety
the absence of such an evidentiary showing is clearly manifest®,

/ 3. .
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_ 6. The charge sheet shows that accused is 26 years
of age and that, with no prior service, he was inducted at
Cincinnati, Ohio, 12 December 1942,

7. For the reasons stated the Board of Review is of
the opinion that the record of trial is legally insufficient
to support the findings of guilty and the sentence.

Judge Advocate

é/"uju(/vf'ls (‘4* R O AR AN, Judge Advocate

) ﬁ M W / Judge Advocate
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Branch Office of The Judge Advocate General
' with the
European Theater of Cperations
' APO 887

BOARD OF REVIEW NO. 1 R0 JuL 145
Cll ETO 8955

UNITED STATES) 3RD INFANTRY DIVISION

) )
v. ) Trial by GCM, convened at Saales,
v ) France, 8 January 1945. Sentences
Private JULIAN H. MENDOZA ) Dishonorable discharge (suspended),
(39237421), Company I, ) total forfeitures and confinement
7th Infantry ) at hard lebor for 25 years. Loire
g Disciplinary Training Center, Le

Mans, France,

HOLDIKG by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier
‘'named above has been examined in the Branch 0ffice of
The Judge Advocate General with the European Theater of
Operations and there found legally insufficient to
support the findings in part. The record of trial has
now been examined by the Board of Review and the Board
submits this, its holdihg, to the Assistant Judge Advo-
cate General in charge of said Branch Office,

2. Accused was tried upon the following Charge and
Specifications

CHARGE: Violation of the 58th Article of War.

Specification: In that Private Julian H.

: ¥endoza, Company "I" 7th Infantry did,
at Raddon, France, on or about 20 Sep-
tember 1944, desert the service of the
United States by absenting himself with-
out proper leave from his organization,

. DINTIAL
-1 -



S aENTIAL

(76)

with intent to avoid hazardous duty,

to wit: Combat with the enemy, and did
remain absent in desertion until he
surrendered himself at Strasbourg, France,
on or about 8 December 1944,

He pleaded not guilty and, all of the members of the court
present at the time the vote was taken concurring, was
found guilty of the Charge and Specification. Evidence
was introduced of ohe previous convietion by special court-
martlal for absence without leave for 12 days in violation
of the 61st Article of War. Three-fourths of the members
of the court present at the time the vote was taken con-
curring, he was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor, at such
place as the reviewing authority may direct, ggg_iQ_xaazg,
The reviewing authority approved the sentence but reduced
the period of confinement to 25 years, ordered the sen-
tence executed as thus modified but suspended the execu-
tion of that portion thereof adjudging dishonorable dis-
charge until the soldier's release from confinement and
designated the Loire Disciplinary Training Center, Le Mians,
France, as the place of confinement.

The proceedings were published ih General Court-
Martial Order No. 109, Headquarters 3rd Infantry Division,

1 March 1945.

3. Substantial undisputed evidence showed that ac-
cused returned from the hospital on 20 Saptember 1944,
He was a member of a group of hospital returnees who
were being returned to their respective companies for
duty. His presence on that date at the S-1 office of
his regiment, 7th Infantry, then located at Raddon, France,
was determined by standard operating procedure which.in-
volved roll call. The letter order (R8,Pros,Ex.B) showed
accused present. Such proof was not contradicted. After
roll call and as the men left the S-1 office, they were
issued .30 caliber ammunition and combat rations. At
that time Company I, to which organization accused had
been assigned, was engaged in heavy combat with the enemy -
whether at Vagney, France, or at St. Bresson, France is
unimportant as both places were in the line of the genersgl
north-easterly advance of the regiment. Accused did not
report to the company and its morning report showed his

UENTIAL
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absence without leave on that date (Pros.Ex.2). He vol-
untarily surrendered to military authorities at Stras-
bourg, France on 8 December 1944,

Whether or not accused knew at the time he ab-
sented himself that his company was engaged in combat
with the enemy and that his return to the company would
mean that he would be exposed to the hazards of such
combat was essentially a question of fact for determina-
tion by the court. He was a hospital returnee, and was
one of a group of soldiers who were mustered at the S-1
office of the regiment for the purpose of returning them
to their units. They were issued ammunition and combat
rations., From this evidence the court was justified in
inferring that accused understood full well the purpose
of the operation; that he realized that his return to his
unit would mean that he would face the same perils and
hazards as his fellow soldiers, and that in order to avoid
them he absented himself without leave., This case is of
the same pattern as CM ETO 6637, Pittala; and CM ETO 7032,
Barker. 1In the Pittala case, as in the instant one, the
accused's knowledge of the combast situation was inferable
from the evidence., In the Bdrker case the accused admitted
such fact in his pre-trial voluntary statement. In the
instant. case it would be 8 travesty to conclude that the
evidence was not sufficiently substantial to support the

vital inference.

. The holding in CM ETO 7532, Ramirez, is not con-
trolling. In that case there was no evidence either of
the tactical situation of accused's company or of circum-
stances under which he absented himself without leave from
which it could be inferred that he knew that his company
was exposed to battle hazards and that his absence was
motivated by a desire to avoid them. The Ramirez case 1is.
the antithesis of the Pittala and Barker cases.

The record of trial is legally sufficient to
support the findings of accused's guilt,

4, The charge sheet shows that accused is 25 years
of age and was inducted 2 May 1942 at Los Angeles, Cali-
fornia, to serve for the duration.of the war plus six

months. He had no prior service,
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5. The court was legally constituted and had juris-
diction of tle person and offense. No errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence.

6. The designation of the Loire Disciplinary Training
Center, Le Mans, France, as the place of confinement is
proper (Ltr. Hq. European Theater of Operations, AG 252

Op. PM, 25 May 1945).
Aﬁi’h‘-ﬂ:é/ Judge Advocate
]
/ég;ziiéji;kuv' Judge Advocate

g ddudge- Advocate
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Branch Office of The Judge Advocate General
with the
European Theater of Operations

APO 887
BOARD UF REVIEW NO, 2 9.6 JUN 1045
CM ETO 9025
UNITED STATES ADVANCE SECTION, COMMUNICATIONS
) ZOME, EURCPEAN THEATER OF OPERe
Ve ALTONS :

Privates RUBERL Ae CIEGG
(19099727 ), INIE Bo MERRITT
(36452271 ), and IOUIS He
VINCENY (35727101), all of
975th Engineer Maintenance

Trial by GCM, convened at IuXemew
bourgﬁ DJ-Iembourg. 26’ 27
February 1945 Sentence as to
eachs Dishonoraeble discharge,
total forfeitures and confinement

at hard labor for 1life, The
United States Penitentiary,
1ewisburg, Pennsylveniae.

Vs N St el NV N ol N oV N o N

HOIDING by BUGARU QF REVIEW NO, 2
VAN BENSCHOLEN,. HILYL eand JULIAN, Judge Advocates

The record of trial on rehearing in the case of the soldiers

"named above has been examined by the Board of Review,.

Accused were tried together upon the following ch,arges. and

specifications, respectivelys

CIEGG

CHARGE Is Violation of the 92nd Article of Ware

Specifications 1In that Private Robert A.
Clegg, 975th Engineer Maintenance Campany,
did, at or near Rercimont, pelgium, on or
about 4 November 194), forcidbly and fee
loniously, against her will, have carnal
knowledge of Julia Sauvenay Pages
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CHARW IIs Violation.of the 96th Article of Wars

Specifications In that ® * * did, at or near -
Arion, Belgium, on or about 4 November
1944, wrongfully and unlawfully apply to
his own use one 3/4 ton truck, of a value
in excess of $50,00, property of the United
States, furnished and intended for the
military service thereofs

MERRITT and VINCENT

(The charges and specifi cations are identical

with Charge I and Charge II and the respective
specifications thereunder against accused Clegg, .
supra, except for the subsiitution of the name

of accused)

Each accused pleaded not guilty to and, three~fourths of the members
of the court present at the time the vote was taken concurring, was
found gullty of the charges and specifications against him, Evidencs
was introduced of one previous conviction egeinst eccused Clegg by
special court-martial for being drunk and disorderly in camp area

and for absence without leave from cemp area on 12 June 1944, in
violation: of Articles of War 96 and 61, respectivelye. No evidence

of previous convictions was introduced with respect to accused Merritt
or Vincents Three-fourths of the members of the court present when
the vote was teken concurring, each was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor, at such place as the
reviewing authority may direct for the term of his natural life, The
reviewing authority approved the sentence of each accused, designated
the United States Penitentiary, lewisburg, Pennsylvania, as the place
of confinement of each, and forwarded the record of triel for action
pursuant to Artide of War 50%e

3¢ Evidence introduced by the prosecution showeds Each accused
was, on  November 19));, a private in the 975th Engineer Maintenance
Corpany, stationed near Arlon eand Rancimont, Belgium (R82; Pros.Exse
L¢546)e On the afternoon of that day, the accused, Privates Clezgz,
Merritt and Vincent, were authorized to make a road test of a United
States Army truck, a 3/L ton wespons carrier, assigned to the company
of which they were members and having a value in excess of $50 (R10).
They left the company area and went to a town called Arlone There
they visited e cafe where for a time they drank cognac and Leer,
They then purchased a bottle of cognac and departed, driving on the
highway which leads toward Rancimont, another town in Belgium, about

-2 -
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15 miles away., After they had driven about eight miles, they

met the prosecutrix, Madame Julia Sauvenay Page (R9-11,24,82;
ProseExse 144+5s6)e She was riding a bicycles As they pessed,

she sriledy and they stopped and offered her a ride, She was only
goilng as far as Anlies, about four miles farther, to buy shoes

for her boy, but she accepted in order to save some time, Her
bicycle was loaded in the back of the truck, and she sat in the cad
between Clegg, who was driving, and Merritt. Vincent stood on the
running board, leaning into the cab (R)0,11,431,82; ProseFrel,5:6 )e.
Cognac was offered her which she refused,. When they reached Anlies,
Madame Page, speaking French, tried to inform them that she wished
to get oute Instead of stopping, the driver accelerated, After
they had passed through the village accused "used the expression,
'21z zig'*, speaking to her, end *they started to put their hands
on" her knees, Madame Page ¥fought * * * gereamed * ® * yelled * » ¢
even cried". She tried to grab the steering wheel, but Clegg,

the driver, hit here They continued to Rancimont, at which-point
she took the steering wheel and put the truck in the ditch at a
place where a road leads off to the righte The driver, Clegg, could
not get the truck out of the ditch. She had the steering wheel be-
tween her hands and the others could not quiet her. Thereupon Clegg
released the steering wheel end put one hand around her throat and
the other on her mouth, to still her screams, while one of the other
accused took the steering wheel and managed to drive out of the
ditch despite the fact that she was pulling this® hair, *They" did
the same to her, With the truck ocut of the ditch, accused "took the
path on the right to go to the field"; and "she nearly threw him
/[Clegg/ out of the truck", being a very strong girle About three-
tenths of a mile down this side rocad, or path, the truck stopped
(R12~14419427)s Accused on Mademe Page's right, Merritt and Vincent,
got oute They tossed a coin to determine the order in which they
would have intercoursee As a result Clegg, Merritt and Vincent, in
that order, had sexual intercourse with Madame Page in. the cab of
the truck (R19,823 ProseExsei,5,6)e She testified thet she did not
consent to any of these acts, but to the contrary struggled and re=
sisteds, She sald that they took off her dress and then her pants,
unbuttoned her gartersj that she cried and they hit her, *especially
the driver®, not Vincent however; that she pushed Clegg back with
her hands and feet, but he hit her and succeeded, he was stronger
and she was tiredj; that after Clegg finished she tried to get out °
of the left side of the car, but that they caught her foote F¥hen
Vincent'!s turn came, he tried to argue with her and one held her
legs. After the intercourse by ehch of the accused in the truck,
they pulled her out of the truck, lead her through a barbed=wire
fence into & field, spread a coat out on the ground and there each
of accused again violated her, one on each side of her, holding her
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legs while the other was in the act, She kicked with her feet but
_M"was not strong enough®e Asked how many times each accused had
violated her, she said that all had violated her *many times® over
a period of time in excess of two houre.

After this second episode in the field, accused Clegg in--
vited her to get back in the truck. She refused, her bicycle was
unloaded, and she rode and walked back to her mother's home, arriving
there ebout 83304 There she made complaint to her mother that she
had been ravished by three soldiers, Accompanied by her mother she
visited her doctor (R14~21)¢ The mother of the prosecutrix cor-
roborated her as to the hour of her arrival, as to her appearance,

" she was "all torn and all dirty", and as to the explanation given
and compleint made (R37,39)e  Doctor Perdand Pierret, a physician
of 20 years practice, examined the progecutrix that evening, He
found "blow merks * * ®* injuries on the face * * * geratches and
blue marks, injuries which did not bleed, * * * and finger marks
deeply imprinted ®* * ®* red * * * on both sides of the throat*s 1In
addition, she had had her hair pulled out and there were some places
where the skin had been pulled out with the haire She had road
blows on the knees which showed evidence of having bleds Her face
had alsc bled, Her sexual organs "were not torn * * *.only red and
swollen® indicating "repeated acts of intercourse % * * made with
forcet, There was evidence of semen in the genitals (R4O=42)e

Mademoiselle DeMarche 1ived in a house opposite the place
where accused had turned the truck off the main highway onto the
small road (R32)e¢ About four o'clock on the afternocon in question
she saw a truck of the weapons cerrier type, similar to that driven
by the accused, pass her house going very fast and take a sharp right,
opposite her housees In this truck she noticed an American soldier
on the running board, "pushing back to the inside samebody® ard she
*heard a woman screaming * ® * four or five times maybe®, The truck
returned about three hours laters The following morning she walked
up the small road which she had seen the truck take, In the middle
of a field about 60 feet beyond a barbed-wire fence in the general
locality identified by prosecutrix, this witness found a pair of
panties torn at the waist end all bloody, also an empty cognac bottile
(R14,20,32-353 Pros+Exse1,3)e

The court received in evidence three writings which an
agent, Criminal Investigation Division, testified were signed,
sworn statements voluntarily made by each of eccused, respectively,
and teken by him in the course of his investigetions, He said that
the statements were written by him from what the accused told him
(R43447=50,825 ProseExsels536)e The statements relate the same : -
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general story, varying in certain detailse Accused met Mademe Page
on the road and she indicated she wanted a ridee She sat in the
front between Clegg and Merritte According to Vincent and Merritt,

- after they had gone some distance "the girl" indi cated. that she had
reached her destinetion and wanted to get oute Vincent said: *We
didn't want to let the girl go%. Merritt's version wadg *I told
Clegg she must want to get out ®* ® * I argued with Cleggz to let her
out*, Clegg did not stop but drove on. Vincent and Merritt related
that she grabhbed the steering wheel to stop them or to ditch the care
Merritt said she screamed. Clegg omits this part in his statement
except to say he did not understend her signs. All admitted turning
off % the side road, stopping the ¢ and of having intercourse with
the girl, in: turn, in the cab of thé éxcept that Clegg said his act
was not completed since the girl rose up and stopped him before he.
had finisheds Vincent and Merritt told of taking the girl into the
field through the barbed-wire fence and of having intercourse with
her there, Merritt's story includes the episode in the fleld and his
second act of intercourse at that places Vincent said he had interw
course with her in the fields Each tells of gifts to the girle
Vincent aaids *I did not mistreat this girl beyond having intercourse
with her against her will*e Merritt saidy as to his experiences in
the cab of the trucky *She didn't seem to put up any resistance®.

- Clegg testified to cooperation by the girl to his act until the time
she straightened up and made it impossible for him to continues Each

accused told of "loving the gird up" before starting his act in the

caby and each denied striking her (ProseExsels5s6)e Both Vincent
and Merritt agreed in admitting that after the incident in the cad
the girl was teken into the field for the final act, with Clegg
holding her arms, according to Vincent, and pulling her according to

Merritt, and with Vincent and Merritt holding the barbed wires apart

when they or Clegg got her to the fences: Clegg denied having inter-

course with her in the field (R82; Pros«Fxseliy5:6)e

-

s On cross-examination of the prosecutiix, the defense de=
veloped the fact for the first time, that while she was on her way
to her mother's home after this encounter with the accused,. she
£elY off her bicycle, hurt herself, end that as a result of that
had a number of bruises (R27); that she learned the name of ace
cused Vincent by reading his name on his "dogtags™ while the latter
was violating her (she reached in and pulled out his *dogtags®
(R146))y and that she did not call him *Vinsaunt® (phonetic version
of French pronunciation of Vincent) and have him correct her, but
that she remembered the name as "Vincent® (this despite the fact
that she speaks no English)(R24,26=28); that she did not get in
the truek "willingly", but that *they called" her; that after she
got in the truck there was laughing, prosecutrix explainingg
*I am joyouss I am of netural joy * * * in a correct way"; that
her dress was not taken off (R30), although on direct examination
she said that her dress was taken off just before any of her
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other clothes (Rl4); that accused Vincent did not strike her (R27)
although the other two accu: el 4id (R29.

The witness who heard the screams,sew the truck turn off
on the side road and who found the panties, did not start her ine
veatigation until the next dey. The panties, which she described
on direct examination =ms "all bloody®, did not have "much® blood
on themj she found them in the center of a field at a distance,
according to *Prosecution's Exhibit 1%, of 100 feet from the place
vhere the truck was parked, the place where they were removed,
according to the prosecutrix (R14,34+353 Prose.Exel)s

Crosge~examination of the agent who interviewed accused,
wrote out their statements and obtained their signatures, showed
that he *asked them if they were familier with the 24th Article
of War®, that he did not believe any of them knew what it /Article
of War 25/ contained*, and that the only *warning" he gave them
was to read them the formal statement of the *righta* of a witness
es it eppears at the top of prosecution's exhibits L,5 and 6 (RSL)e
Witness also said that the word *yes", appearing after the *formal
statement® mentiored above in each of these exhibits, was written
in by him after each accused had said that he did thoroughly under=
stand this statement (RSL,56)e

Defense counsel stated to the court thet the rights of
accused as witness had been explained to theme The court asked
of each accused if he understood his rights as a witness and re-
ceived an affirmative reply from each (R96)e.

Accused Clegg testified in his own behalfy The three
accused left for the road test between 1400 and 1500 hours, They
stopped at a cafe on the edge of Arlon, There they remained about
an hour and had *more than one drink of beer® end two or three
cognacs, They then proceeded up the highway shown on Prosecution's
Exhibit Ae "A 1ittle further than two miles® out, they epproached
an American truck "stopped® with a2 girl holding a bicycle §tanding
opposite, The other truck pulled away as they epproachede She
indicated that she wanted a ride so they took her into the trucke
She sat between Clegg and Merritt, Vincent sat on a box "alongside
the seat with his feet on the running board¥, Before starting, Clegg
offered her a drink out of a botile of cognac purchesed at the cafe.
She refused,. She did not,scream along the road, but was *very jolly,
laughing end all%, Five minutes after she got in the cer,, the cone
versation' was about "Zig Zig" end "coucher", One of the group
had his arm about here She often said "cafe®, Clegg though she
referred to a drinking place, He pulled up at such a place in
the firast village,. but she indicated that she wanted to continue
one Tater he realized that she had been talking about coffee,.
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Clegg was not sure that she at any time indicated her desire to get
out of the car except that she mede some motions when they went through
one town which might have meant thate When they got to the turneoff
road, shown in *Prosecution's Exhibit A", Madeame Page mede signs, as
at the last village indiceting that she wanted to get out at the farme
house there, and Vincent said it was time they returned to camp, so
Clegg started to stop the care He barely made the turn on to the

side road « he did not however get into the ditch « and, driving
carefully because the side road became a country trail, he proceeded
aboui 50 or 60 yards to the first place where it was possible to turn
around. He stopped.at that point, but influenced by the fect that

one of accused had been putting his hand up the woman's leg, with

her dress up severa) times, and without her objecting but laughing,

he did not turn the truck arounds He remained sitting behind the
driver's seat while the other accused got oute On Clegg's suggestion,
they alY had a drink, Madame Page refused one, Clegg "started feeling
her legs*, They started to talk about the order in which they would
have intercouraes Clegg on the toss of a coin came out first, he *had
the opportunity to try first's The dher accused walked down the roadjg
no one held the woman, Clegz then t0ld of his efforts to seduce here
He talked about *Zig Zig'e She didn't *look put out or angry®, but
she said "No"e He continued *feeling her legs®, and he attempted a
conversation, He promised her "beaucoup coffee® and she said "Si* to
that. By that time he had "gotten quite a ways in feeling her up'e.

He again mentioned *Zig Zig", and she said *No" but *half giggling's
He then gave her %“one full package of cigsrettes® and some chewing gum.
She accepted both presentss After that, Clegg said, he did not think
ke would have further trouble with her. He got on the other side of
her and started snapping her garter with his finger after which "she
unhooked them and put her stockings below her kneedh He then put on
a rubber and proceeded to have intercourse with her. But, he said,

he hed no sooner started than she straightened right up in the seats
He was more or less thrown off of here. She then slipped over sideways
so that a civilian passing by would not see her, She never attempted
to get out the left side of the care The car had a spare tire on the
side, After that incident the woman refused to let him continue ale
though he tried "for maybe two minutes to get her on again®, He did
not hit her. He even offered her 135 francs which she would not accepts
After that Merritt got in the truck, Vincent and Clegg walked away R
to give merritt *an opportunity to make her", After Merritt finished,
Vincent got ine The woman did not scream or cry out at any time that
.any of the three were with her in the truck...After Vincent finished
the three men were standing to one side,y; Vincent was pointing to a
Place in an adjoining field where he had thrown the botile of cognace
He had not wanted to take it back to camp and Clegg wanted to recover
ite Madame Page came out of the truck and as Clegg walked up to the
fence he indicated to her to come to the fencee Merritt and Vincent
held the fence apart end she went throughe In the field, Clegg laid
his mackinaw on the ground, the womsn and he sat down on it, she
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didn't hesitate and he had intercourse with here "She was normal,
she didn't act like she was cold"e She was *"not cooperative, but

- she did seem to enjoy it*e Clegg then said that Merritt and-
afterwards, Vincent "went in there® with Madame Page. Clegg said
that a1l told they "must have been there for an hour or an hour.
end a half*, He did not struggle with Mademe Page, nor did she

at any time yell: she laughed several times, but she didn't scream.
After that they left. Mademe Page refused their offer of a ride
back (R96-120), :

Accused Merritt testified in his own behalf: He related
substantially the same story as told on the stand by accused Clegge
He said he had intercourse with Madame Page in the tmick and in
the fielde *She didn't seem to resist a bit, end al) during the
time I had intercourse with her she was moving; she moved her own
mscles like most women do". He stated that at no time did she
attempt to grab the steering wheel, nor did she screames At no time
did he strike her or see anyone else strike her (R121-126,130).

Accused Vincent also took the stand in his own behalfy
'His description of the events of that afternocon corroborated that
of his co~accused, He had intercourse with Madame Page twlce, in
the truck ard in the field, She did not resist, did not resent it,
and did not cry out’ at any time (R134«140)e :

"5e¢ At the time the prosecution offered in evidence the pre-trial,
signed statements of the accused (R43=52; Pros.Exsels5,6), the de=
fense objected (R52), contending that the rights of accused were not
fully understood, that the accused believed they had to make state=
ments and had to sign them, and further that the statements when
completed by the agent who wrote them out narrated statements that
bad not in fact been made, The agent was cross-exeamined (R52=55,84),
and accused each took the stand at that time, on the question of "’
the voluntariness of these statements (R58=82)s Then the following
collogquy occurreds .

*Iaw Memberg Does the defense object to the admiss-
. ability of these documents?

‘Defenses The defense does object on the grounds that
they are not the true statements of each of the accused,

Iaw Members Is it the defense's contentimmthat the

edmissability of these documents might eventually
prejudice the rights of the accused?

8 -
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Defenseg The defense has come to the conclusiony

- after due congsideration, that these statements having

been so much in the 1ight during this trial that

the accused will not be afforded a fair chance if
the court does not read the statements, The defense
feels that the court may have a misconseption of
what thege statements contain,

1aw Mémbérs Then the defense feels it is proper to
admit the statements in evidence, is that correct?

Defenses Yes, sir,

Prosecutions I would like to caution the court that
thege statements are being received in evidence on
the basis that they were made to Mrs Sears, and they
are not being admitted in evidence on the basis that
they are true statements,

.Defensez VWie want the record to show that the defense

does not admit the truth of these statements and that
they ere not statements made voluntarily. THe defense
feels now that since such a point has been made of

" these statements that it is only fair that the court

sce them, We feel that they will not be as harmful
to the accused if the court reads them, and we do
feel they wilY be harmful to the accused if the court
does not read them,

Yaw Memberi Subject to objection by any member of
the court, the statements will be received in evi-
dence and marked as prosecutiorts Exhibits )4, 5 and
6+ Each statement will be considered only ageainst
the accused making it" (R81=82),

When accused later took the stand in their own defense on the general

issue, Merritt and Vincent specifically denied having made to the
agent some of the gstatements found in his transériptione
cally, all of the testimony on this point may be briefly summrized

s followsy

his testimony in chief said in effect thet each accused had been
informed of his rights and had voluntarily nade a statement to him
which he transcribed in his own hand, employing the language of the

accused,.

The agent for the Criminal Investigation Depariment in

after which it was voluntarily signed anmd sworn to

(Rl3-52)s-
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The agent was questioned as to whether or not he was armed with a
pistol) which he had lying on the table when he interviewed the
threes He was positive that he did not have a gun on his person

or on the teble at the time, although he has carried a United States
Army forty-five, and did possess a Western type pistole He denied
that he~“told Vincent that Mademe Page had not said much against him,
and thet if he (Vincent) came out with all the facts he would get
off lightly. He denied that he had told the same thing to Merritte.
He said that it was not accused but he who had written the word "Yes®
after the gquestion found at the top of each statement: "Do you
thoroughly understand your rights?® They replied to a specific
question that they were not familiar with Article of War 24, He
did not read it to themys The only warning given them was to read
the formal statement which appears at the top of each signed state-
ment, Before the accused swore to their statements, "they examined
them to see if they were the statements they made" (R52=56)e
Questioned by the court as to whether he had worn a revolver, a 38
caliber, during the interviews, the agent said it was possible that
he wore it the first day when he interviewed Vincent (B8l )e He did
not recall that when he interviewed Merritt he told him that Vincent
had made a statement implicating him, but he did tell Clegg that
the others had made statements directly contrary to his and that
after that Clegz had not changed his story (R86,87)e He did say

to one of accused that it would be to his esdvantage to confine his
statement to the truth (R87)s He had interviewed the prosecutrix
and knew of other prosecution evidence befare he talked with accused
(R90)e Merritt testified that the agent, at his interview, said he
*wanted ithe truth and not a dbunch of *s that he realized .
Vincent was only 20 years 014 and a minor end that he believed it
was the other two who should be punisheds The guard asked if his
presence was required and the agent pulled a Western type gun which
he carried and said he could take care .of Vincent., He drew this
pistol and put it on the table in front of hims, He did not tell
Merritt that he had a right to remain silents He was not offered
an opportunity to read the statement before he signed it or swore

to it (x60,61,126)e Merritt explained the fact. that he signed without
reading bys "Well, the wey he went around to tell you to sign -

he could make anybody sign it's He did think at the time that what
had been written down was what he had said (R62)e He did not tell
the agent that the other two accused were intoxicated; the woman
did not scresm and he 4id not remember sgying that the woman screamad
twice, He felt it was necessery to sign the statement *the way he
shoved 1t over to me and told me to sign it* (R1264,127)e

Vincent testifieds That the "warning" wags not read to him;
that the agent told him he¢ had a good chance of getting out of it
as Madame Page had sald he had not hamed her in any wey; that he
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that he had made an earlier statement and that, as what he considered
an inducement, the agent had said "he would destroy the other state-
ment which I had made and this statement was more or less in my favor
in order to clear me". ‘e was not offered a chance to, nor did he
read his statement before he signed it (R66,67,140)s There were dis-
crepancies in the statement which he signed (R69). The reason he
signed it was "being a Private I have always done what I have been
told to do, and I was told to sign it" (R70). The agent was armed
with a pistol during this time (R72)s OCn cross-examination of Vincent,
it was shown that at a prior trial he said that the agent had read
the statement to him (R73).

Clegz testified as to the language employed by the agent in
introducing the subject of taking his statements He said he was told
that the other two aeccused had broken down and given him the goods
and that Clegg might as well come cleans Fe was not advised of his
rightse In the statement were two parts which were not transcribed
correctly.s Clegg noticed the first mistake when the agent finished
‘the first page and later when he noticed him meking a second mistake,
he discontinued his statement (R74,76)e Despite this, the agent con=-
tinued to write. Clegg, nevertheless, signed, because he was positive
he had to, so he signed them to get it over with and to get out. .

6o Rape is the unlawful carnal knowledge of a woman by force
and without her consent (MCM, 1928, par.148b, pe165)s The testimony
of Madame Page afforded substantial basis for the findings by the
court that accused committed rape as chargede The act of intercourse
by each accused does not depend on her word, Each accused admitted
it in his pre-trial statement and on the standes If she is to be be=-
lieved, she did not consent to any act of intercourse; her story is
that she protested, struggled, screamed, sought to escape and re-
sisted to the limits of her strengthe. There are elements of weakmess
to be found in her testimony, as for instance the incident she de-
seribed when she ditched the truck before it turned off the side roade
Clegg under the wheel was unable to back out because her hands were
on the wheel, whereupon one of the others, necessarily reaching across
her body, grasped the wheel and while Clegg transferred his hands to
her throat, the other steered the car out of the ditche This feat re-
quiring pedal acceleration of the motor by Clegg who was then busily
engaged_in choking the prosecutrix rather strains the imaginetion
since its success required a synchronization of effort rather diffie
cult under the circumstances. And the defense appears to have
satisfied the reasonable mind that Mademe Page could not have gotten
more than an edge of her torso out of that door on the left hand side
of the car, latched as it was from the outside and, if unlatched, )
limited to a tiny aperture by the spare tire moored six inches from
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the doore This somewhat impairs the credibility of her c¢laim that
she attempted to escape, after the raping in the car, by the left

front door and would have succeeded had she not been caught by her
foote.

Her failure to mention until cross-exemination of the fact
that some of the injuries which she described on direct examination
and attributed to accused were occasioned by a subsequent fall from
her bicyele indicates a lack of cador which might well discredit
other portions of her testimony. How she could have read Vincent's
dogtags bad she been struggling is difficult to understand. -

However, there was one bit of eorroboration by testimony,
not impeached,. of her claim that she 4id not consent to the darker
aspects of the episodes She was heard to scream by the woman who
witnessed the truck turn off onto the side road and who saw a man
on the running board who seemed to be pushing scmeone back into

- the care :

The pre-trial statement of each accused was damming evi-
dence against its authore Clegg said that as they went up the
side road she acted as though she did not want to go there and
that she said "No Zig Zig®e This was certainly not conclusive
on the question of ultimate consent procured by seduction, but it
tends to corroborate the prosecutrix. Merritt's statement shows .
that he knew she wanted to get out of the car on the main road;
that she finally grabbed the wheel to ditch the carj that Clegg
Xept her in the truck after it stopped on the side roedj that he
‘t01d Clegg to take it easy as he was holding the girl too tightly;
and that when Clegg took the girl through the barbed-wire fence,
he pulled her and she struggled, and that he helped Vincent
separate the wires for Cleggs Vincent among other things saids
*T did not mistreat this girl beyond having intercourse with her
against her will®e These statements, if competent, give the
strongest corroborative evidence that there was no consent., The
proof that force was used is found in her testimony, in that of
tke physician who described physiceal injuries which rebutted consent,
.and in that of the woman who heard screams which indicate that
there was violencee

There was evidence on both gides as to the voluntarine€ss
of the pre-trial statements., Without passing on the legal effect
resulting from the defense's yilelding attitude (R81,82) that these
statements should go in, and the reesons stated for that consent,
it may be said that the court listened with manifest interest and
care to the evidence pro and cone It examined svery aspect of that
problem and within its own discretion received the statements in
evidences It cannot be said that in so doing there was eny abuse.
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of diseretions, As has been pointed out, with these statements in
the record, before the court, there was substantial corpetent
evidence to support the findings of guilty of rape, embodied in
Charge I and its Specificationr against each accused.

7« Charge II and its Specification alleged against each ace
cused the wrongful and unlawful epplication of a govermment truck
to his own use, This was fully provede Accused were suthorized
to take this car out for a road teste. Waile so doing they picked
up a civiliean woman and thereafter diverted the use of the car from'
the purpose for which it was authorized and employed it for an une-
authorized eand unlawful purpose, that of enabling them to have sexual
intercourses This was a violation of Article of War 96, the Article
under which the Charge was laid, as prejudicial to good order and
- military discipline (CM ETO 2966 Fomby; and CM 241285, Moudy, 26
BsRe 251 (1943)e

8, Attached to the record are two recommendations for clemencye
The first is signed by the president and five other, members,.out
of seven, of the court which tried accused, and by the staff of -
defense counseles The second is signed by the trial judge advocate
and the two assistant trial judge advocates,

. 9¢ The charge sheets show that accused Clegg is 31 years of
age and that he enlisted at Ios Angeles, California, 25 June 1942,
without prior service; that accused Merritt is 21 years of age and
was inducted 16 February 1943 at Kalamazoo, Michigan, without prior
service; and that accused Vincent is 2] years of age and was ine
ducted 11 March 1943 at Evansville, Indiana, without prior servicee

10s The court was legally constituted and had jurisdiction of
the persons and offensese No errors injuriously affecting the sub=
stantial righvs of accused were committed during the triale. The
Board of Review iz of the opinion that the record of trial is legally
sufficient to support the findings of suilty and the sentencese

11, The penalty for rape is death or 1life imprisonment as
the courte-martial may direct (AW 92)s Confinement in a penitentiary
is authorized upon conviction of rape by Article of War L2 and
sections 278 and 330. Federal Criminal Code (18 USCA 457,567)e The
designation of the United States Penitentiary, Iewisburg, Penne
sylvania, as the place of confinement is proper (Cir.229, WD, 8 June
1944, seceII, parselb(A),.3b)e

Judge Advocate

Judge Advocate
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 887 '
A )
BOARD OF REVIEW NO. 3 27 APR 1945

| CM ETO 9062

NORMANDY BASE SECTION, COMUAUNICATIONS
ZONE, EUROPEAN THEATER OF OPERATIONS

UNITED STATES

Ve
Trial by GCM, convened at Rennes,
Brittany, France, 8 February 1945.
Sentence: Dishonorable discharge,
total forfeitures and confinement
at hard labor for 50 years, United
States Penitentiary, Lewlsburg,
Pennsylvaniae

Private JOHN E. BOYER
(16070372), 569th Engineer
Dump Truck Company

Nt s NV e o o N et ot e

HOLDING by BOARD COF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

le The record of trial in the case of the soldier named sbove
has been examined by the Board of Review,

2o Accused was tried upon the following charges and specifications:
CHARGE I: Violation of the flst Article of Ware

Specification: In that Private John E. Boyer, 569th
Engineer Dump Truck Company, did, without proper
leave, absent himself from his organization and
station at Ruaudin, Sarthe, France, from about
3 September 19LL to sbout 3 November 19Lk.

- CHARGE II: Violation of the 94th Article of War,

Specification 1¢ In that # % # did, at Bruz, France,
on or gbout 8 October 194), feloniously take,
steal and carry away about 225 gallons of gaso-
line, of the value of about $165.,00, property of
the United States furnished and intended for the
nilitary fervice thereof,
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Specification 2: In that ¥# % % did, at Bruz, France,
on or about 11 October 19Ll;, feloniously take,,
steal and carry away about 500 gallons of gaso-
line, of the value of about $375.00, property
of the United States furnished and intended for
the military service thereof,

Specification 3: In that * # % did, at Bruz, France,
on or about 1l October 19LlL, feloniously take,
steal and carry eway about 55 gallons of gasoline,
of the value of about $41,00, property of the .
United States furnished and intended for the
military service thereof,

Specification 4: In that * % % did, at Bruz, France,
on or sbout 17 October 19Ll, feloniously take,
steal and carry away about 550 gallons of gasoline,
of the value of about 3410.00, property of the
United States furnished and intended for the mili
tary service thereof, , :

Specification 53 In that * ¥ % did, at Bruz, France,
on or about 25 October 19LlL, feloniocusly take,
steal and carry away about 335 gallons of gasoline,
of the value of about $250,00, property of the
United States furnished and intended for the
military service thereof,

CHARGE III: Violation of the 96th Article of War,

Specification 1: In that # # # did, at Ruandin, Sarthe,
France, on or zbout 3 September 19LL, wrongfully
- end without lawful permission or autherity take
and use a 2% ton, GMC, 6 x 6, dump truck, United
- States Number LL962L5, property of the United
States, of a value of more than $50.

Specification 2: 1In that # % % did, at or near Bayeux,
France, .on or about 25 September 19L), wrongfully
and without lawful permission or authority take .
and use a 25 ton, GMC, 6 x 6, dump truck, United
States Mumber LL49L316, property of the United
States, of a value of more than $50. '

. He pleaded not guilty to, and two-thirds of the members of the court
present at the time the vote was taken concurring, was found guilty of
all charges and specifications, Evidence was introduced of one previous
conviction by special court-martial for absence without leave for about
27 days in violation of Article of War 61, Three-fourths of the members

o 9062

AONFICENTIAL


http:felonious'.cy

SONFIDENTIAL
(95)

of the court present at the time the vote was taken concurring, he was

sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due, and to be confined at hard labor,

at such placé as the reviewing authority may direct, for 50 yearse The
reviewing asuthority approved the sentence, designated the United States
Penitentiary, Lewisburg, Permsylvania, as the place of confinement, and
forwarded the record of trial for action pursuant to Article of War 50%.

3, While the instant case was poorly tﬁed, the evidence of record

includes an extremely full and complete confession in which accused acknow=-
ledged his guilt of each of the offenses chargeds This being true, there
remains for consideration only the guestions (1) whether the confession was
voluntarily made and (2) whether the record.contains independent evidence
that each of the offenses charged probably was cormitted, i.es, independent
proof of the corpus delicti as to each offense (MCM, 1928, par.llhg, pelll~

116),

+(CM ETO 2343, Welbes).

(1) An involuntary confession must of course be rejected and
the court may, in its discretion, require a primz facie showing
that a proffered confession is voluntary before admitting it into
evidence, However, where the evidence neither indicates the con-
trary nor suggests further inquiry into thecircumstances, a con-
fession may be regarded as having been voluntarily made and
admitted into evidence without any preliminary showing as to its
voluntary character (MCM 1928, par.llla, p.116; and see Cif ETO

. 2343, Welbes)e In the instant case, the confession was taken by

two agents of the Criminal Investigation Division neither of whom
was called 2s a witness for the purpose of laying a foundation for
the introduction of the confession, However, the confession itself
contains a preliminary recital which indicates that accused was
advised of his right to remain siient and warned that anything he
might say could be used against him, there is no suggestior in the
record that improper influences were emnploved to induce accused to
confess his guilt, the defense did not contend that the confession
was involuntary, and no objection was interposed to its admission,
Under these circumstances the court did not abuse its discretion
in admitting the confession as having been voluntarily made and
the confession thus suffers from no infirmity in this connection

\

(2) Independent evidence that accused absented himself with-
out leave from his crganization and sitation as alleged in the .
Specification of Charge I is furnished by testimony of the first
sergeant of accused!'s company tothe effect that he first noticed
accused's absence at reveille formation on 3 September 194l and
did not see him thereafter until the day of trid (R?0,21). This
testimony was corroborated by that of Lieutenant Dudley, one of

" the company officers (R6,1L,15,17), Independent prcof tending

to show the commission of the offenses charged in the specifications
of Charge II was furnished by the testimony of Serpeant Thomas C.
Vandergraff, who stated that he saw 2ccused "drawing gas"™ from a
petroleum, oils and lubricants dump, and throuzh the introduction
of certain tally~out slips, made in the regular course of business,
f):’\n
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which indicated that accused received gasoline from the dump
on the dates.end in the quantities alleged (R23,2l;,27; Pros.
Exs.5=10)e There was also competent evidence of record,
other than the confession itself, of the corpus delicti of
the two offenses allcyged in the specifications of Charge IIT,
This being true, no objection to the admission of the confes-
sion can be advanceéd on the ground that it was unsupported by

independent proof showing that the offenses charged probably
were committed,

The requisite conditions having been met, accused's confession
was properly admitted into evidence., Since this confession, as supported
and amplified by other competent evidence of record (not all of which has
baen here summarized), amply shows the commission by accused of the of-
fenses charged, it is the opinion of the Board of Review that the evidence
is legally sufficient to support the findings reached by the courte

Lo The charge sheet shows that accusedis 20 years of age and

enlisted on 29 April 1942 at Chicago, Illinois. No prior service is
shown,

5S¢ Confinement in a penitentiary is authorized upon conviction
of the offense of stealing property fuimmished or to be used for the
military service by section 36, Federal Criminal Code (18 USCA 87), as
amended by Public Law 188, 78th Congress, Act 22 November 1943 (Bull,
Noe 23, WD,. 11 December 1943), where the value exceeds $50 (AW L2;
MCM, 1928, par.1lOlc, -p.100)s The designation of the United States Peni-
tentiary, Lewisburg, Pennsylvania, as the place of confinement isproper
. (Cir.229, WD, 8 June 19Lk, secII, pars.1b(L),3b).

@&&%&Jme Advocate
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Branch Office of The Judge Advocate Gehefal
v with the
European Theater ¢f Operations
APO 887 -
'BOARD OF REVIEW NO. 3 27 APR 1945
G ETO 9064
UNITED STATES ) NORMANDY BASE SECTION, COMMUNICATIONS
- ; ZONE, EUROPEAN THEATER OF OPERATIONS
Ve :
) Trial by GCM, convened at Cherbourg,

- Private IOUIS C. SIMMS ) Manche, France, 19 February 1945.
(38498706), 3116th Quarter— ) Sentence: Dishonorable discharge,
master Service Company ) total forfeitures, :nd confinement

) at hard labor for five years, Federal
)

Reformatory, Chillicothe, Ohio.

HOLDING by BOARD OF REVIEW NO. 3
SLEEPER, SHERMAN and DEVYEY, Judge Advocates

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review, ‘

2. Accused was tried upon the following charges and specifications:

CHARGE I: Violation of the 86th Article of War.
(Finding of not guilty)

Specification: (Finding of not guilty)
CHARGE II: Violation of the 93rd Article of War.

Specification 1: In that Private Louis C. Simms,
3116th Quartermaster Service Company, did,
at or near Bricquebec, llanche, France, on or
about 29 December 1944, with intent to commit a
felony, viz, sodomy, commit an assault upon
Erich Mueller, Prisoner of War, by willfully
and feloniously striking and kicking the said
Erich Mueller on the head and buttocks with
his fists and feet. . ) 9064
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'Specification 2: (Finding of not guilty)

-He pleaded not ‘guilty to all specifications and charges and was found
not guilty of Charge I and its Specification and of Specification 2,
Charge II, and guilty of Chapge II and Specification 1 thereof. No
evidence.of previous convictions was introduced. He was sentenced to
be dishonorably discharged the service, to forfeit all pay and allow-
ances due or to become due and to be confined at hard labor, at such
place as the reviewing authority may direct, for seven years. The re-
viewing authority approved only so much of the sentence as provided for .
dishonorable discharge, forfeiture of all pay and allowances due or to
‘become due and confimement at hard labor for five years, designated the
Federal Reformatory, Chillicothe, Ohio, as the place of confinement,
agg forwarded the record of trial for action pursuant to Article of War
503, . . '

3. The evidence for the prosecution mey be summarized as follows:

. On 29 December 1944 accused and Private Charlie M, Campbell,

both of 3116th Quartermaster Service Company, were members of the guard
- at Prisoner of War Camp No. 56-G near Bricquebec, France (R6,7,28). At
1400 hours on that day they were posted at Post No. 3, a two man post
located at one of the corners of the prisoner of war enclosuré or
_ stockade, for a four hour tour of duty (R7-10). Accused took up his
station in a tower located on the post while Campbell remained on the
ground in the vicinity of the base of the tower (R8,10). The guards
were permitted to build and maintain a fire on the post and it was
customary for both guards to warm themselves at such fire from time
to time (R8,13). Although wood for the fire was customarily supplied by
a prisoner of war detail, the ddail failed to bring fuel on 29 December
(R4). The supply became exhausted and shortly before 1700 hours, the
time at which the prisoners ceased work, the accused, after first apparently
discuseing the need for wood with Campbell, selected a priscner of war
from a group of such prisoners who were working near the post and departed
with him (R11,12 15,22). According to Campbell, accused returned some
ten minutes later with wood for the fire (R11).

Erich Mueller, a German prisoner of war, testified that sometime

_ between 1600 and 1700 hours on 29 December, while working under guard with
.other prisoners of war outside the stockade, he was approached by accused
and made to understand he was to go with him into the woods (R15,17,18).
After taking him into the woods, accused indicated to him that he should
lower his trousers. Upon his refusal to do so, accused threatened him

and, upon his continued refusal, struck him on the head with his fist (R16).
Accused then threw him to the ground and attempted to pull his trousers
down (R16,19), Mueller deduced that accused "would 'screw! me; he wanted
to have intercourse with me" (R22). He then cried out and, upon his doing
so, accused ceased his efforts, "arranged himself", ordered lfueller to
arrange his clothing, "kicked me again and told me to go" (R16). Before
leaving the woods he was required to pick up a piece of wood which he
carried back to the location where his detail was working. This was some-100
meters from the guard fire (R17,20). He then rejoined his work group and
shortly thereafter the prisoners ceased work for the day and were t?i(? to
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their camp (R17,22). He had previously been subjected to ill treat-
ment by other guards (R19).

On the afternoon of 31 December Lieutenant Harlyn W. lacey,
accused's commanding officer, received a complaint regarding the
treatment of certain prisoners of war as the result of which he sought
out the accused, who at this time was in a hospital due to a minor
foot injury, for the purpose of questioning him (R28,29,32,33). On
direct examination, Lieutenant Lacey testified as follows with respect
to the manner and result of his interrogation of the accused:

"I talked to Private Simms and told him,
explained his rights under the 24th Article
of War., I told him there was much evidence
that he had beaten the prisoner and he had
cormitted sodomy, and I askedhim whether
it was true, and told him if he had committed
the offense it eventually would be brought
out. I explained his rights, that he had
the right to confess or not. He said he did"
(R29).

On cross examination, Iieutenant Lacey testified that accused
seemed nervous during the questioning., He also stated that, in interro-
gating the accused, he believed he employed the term "sodomy" and
assumed that accused, although of low intelligence, knew the meaning of
the term as the result of previous readings and explanations of the
Articles of War, When asked whether he had informed accused that it would
be to 4his advantage to confess he replied as follows:

"I told him it would be to the advantage of all

concerned, that eventually if he was guilty, it would

take a lot of time if he was guilty, it would save

all concerned a lot of confusion® (R30). :

Defense counsel then moved to strike that portion of Lieutenant
" Lacey's previous testimony which related to his conversation with the
accused on the ground that accused's statement amounted to a confession
and that such confession was not voluntarily made. Further examination
by the cowrt elicited the following statement from the withess:

"I said if he was guilty, under the 24th Article '

of Viar he didn't have to talk he could remain silent, but
if he was guilty eventually the matter would be brought
out, and it would be better for all concerned if he

was guilty to tell me so there" (R3l).

At the conclusion of its examination,‘the court closed and,

upon reopening, the law member announced that the motion to strike
that portion of lLieutenant Lacey!s testimony relating to accused's con= =

‘fession was not sustained.
A B 9064
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L, Private Campbell, recalled as a witness for the defense, testi-
fied that the term "sodomy" had never been explained to him and thzt he
was unfamiliar with its meaning (R36). To Private Samuel Scales, 3116th
Quartermaster Service “ompany, also called as a witness for the defense,
the term sodomy meant "the truth, telling the truth" (i41). This witness,
who was in command of a work detail'of prisoners of war on 29 Decerber, alsc
testified that at about 1700 hours on that day accused came to him with the
request that he be permitted to take one of the priscrers of war for the
purpose of securing wood for the guard fire. Accused ard ti.c :risoner returied
in approximately five minutes with wood and this wood was placed rear the
tower (R39,41). Scales knew the men were gone only about Iive minutes because
he was waiting for the prisoner, for whom he was held responsible, and because
"I know about then how long it would take a man to go to the woods to et
wood when it is already cut" (R42,43). When accused returned, the srisoner
rejoined his detail and continued with the work then in progress until re-
turned to camp (R39).

Accused, after having been fully advised of his rights-as a witness,
elected to testlfy on his own behalf. He stated that at about 1645 hours
on 29 December he approached Private Campbell, with whom he was on guard at
Post No. 3, and asked him to get some wocd for the fire, Campbell in turn
proposed that accused secure the wood in which proposal accused acquiesced
after some discussion of the matter and upon Campbell's agreement to get wood
the following day. He then went to Scales and asked him for a prisoner (BLT).
Scales motioned one of the prisoners.to accompany him whereupon he toock the
prisoner into the woods and indicated to him that he should gather some
wood (R47,52). When the prisoner selected small sticks accused indicated that
larger wood was desired and, when the prisoner continued to select only smell
sticks, he hit and kicked him. The prisoner then dropped the wood previously
gathered and, at accused's direction, picked up a larger stick or log. Accused's
testimony indicates that because of the prisoner's reluctant obedience, he
himself ultimately carried this piece of wood to the tower znd then returned
the prisoner to his detzail (RA?,AB). He was with the prisoner in the woods for
a period of only about five minutes (R50).

He testified as follows with respect to his conversatlon with
Lieutenant Lacey at the hospltal

"When he came in, the first thing he asked me, 'Are

© you guilty br not guilty?! I said, 'Guilty of what,
sir?!, He said, 'Beating the prisoners.! I waited
a long time before I answered the question. First
he asked the nurse where I was. I zot my shoes on
and put them on, came outside to the laundry-tent
out there, and told them--~ he asked me, 'Is you
guilty or not guilty?' 'Is you guilty of beating
the prisoners! and I forget the second word.

Qe Sodomy.

A, Sodomy. 'If you plead guilty, it will be more
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easy on you, they won't do anything to you.!

I studied at the time. He asked me again. °‘He
asked me again, 'Are you guilty?' He had another
lieutenant with him, a colored lieutenant. He
looked at that lieutenant and I looked at him.

" He said to me, Lt. Lacey, 'if you plead guilty
it wi11 be more easy on you'. I said, 'There
ain't nothing to plead guilty of.' I told him,
Well, I'll plead guilty'" (R49).

At the time of his conversation with Lieutenant Lacey, accused
did not know the meaning of the term sodomy (R49,50,51,53). He remembered
that the word was used during the questioning because he "studied over it"
but he did not ask for an explanation of its meaning at the time and did
not learn its import until shortly before trial (R52,53).

It was stapulated that if First Lieutenant Kent McQueen, Medical
Corps, Neuropsychiatrist were present he would testify as followa.

"l. Neuropsychiatric examination on Private
louis C. Simms, 38498706, 3116th Q.M. Service
Company, indicates that he has a psychopathic
-personality of inadequate type and mental defi-
ciency with mental age of seven. The examina- .
tion did not reveal any evidence of pathological
sexuality.
2, Further opinion would indicate that this
soldier is and was at the time of the alleged
offense able to tell right from wrong and is

and was able to do the right and refrain from doing
the wrong. Also he is able to conduct his defense
and cooperate with his counsel, but only as intelli-
gently as is compatible with his mental age" (R53;
Def Ex.A)o .

‘ . 5. In passing upon the legal sufficiency of the instant record
of trial, consideration must first be given to the question whether the
court properly considered accused's confession in making its findings.
This, of course, turns upon the question whether such confession’ was
voluntarily made, A confession is usually said to beinvoluntary when
induced by promises giving rise to a hope of benefit or threats producing
a fear of punishment made by a person competent (or believed by the party .
confessing to be competent) to effectuate such hope or fear .(see MCM, 1928,
par.1l4a, p.116; 2 Wharton's Criminal Evidence (11lth Ed., 1935), sec.592,
p.980). In the instant case, accused testified that he was informed it would
‘be "more easy" on him if he confessed, Even if full credence is not given
to this statement, the testimony of accused's commanding officer, to whom
.the confession was made, shows that although he advised accused of his rignts
under Article of War 24 prior to taking the confession, he simultaneously
told him that it would be "better for all concerned if he was guilty to tell
me so there". It is true that this statement did not offer a clear-cut .
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hope of benefit but, in éppraising its significance to the accused, it
should be remembered that

"Much depends on the nature of the benefit or of .
the punishment or injury, on the words used, and
on the personality of the accused, and on the
relations of the parties involved. Thus, a benefit,
punishment, or injury of trivial importance to the
accused need not be accepted as having induced a

- "confession, especially where the confession in-
volves a serious offense; casual remarks or indefi-
nite expressions need not be regarded as having
inspired hope or fear; and an intelligent, experienced,
strong minded soldier night not be influenced by words
and circumstances which might influence an ignorant
dull-minded recruit® (MCM, 1928, par.llia, p.116) .
(Underscoring supplied).

- The accused, who was nervous during the questioning, was shown to have

a mental age of seven., The person-to whom the confession was made was
his commanding officer. The warning given him prior to the questioning
was ambiguous and contained a statement susceptible of being interpreted,
at least by a person of accused's low intelligence, as a promise b6f
leniency if he would confess his guilt. In view of accused's testimony
that he did not understand the meaning of the word sodomy, some question
also exists whether he realized the full impat of his confession elicited
as it was by a "double-barrelled" question inwolving both beating and
sodomy. However, whether the confession is regarded at its face value or
only as a confession of an assault and battery, it is the opinion of the
Board of Review that in view of the circumstances mentioned above it was
inadmissible as not having been voluntarily made and was erroneously re-
ceived in evidence,

This being true, the following rule becomes operative in passing
upon the record of trial:

"The rule is that the reception in any substantial
quantity of illegal evidence must be held to

vitiate a finding of guilty on the charge to ‘which
such evidence relates unless the legal evidence of
record is of such quantity and quality as practically
to compel in the minds of conscientious and reasonable
men the finding of guilty. If such evidence is
eliminated from the record and that which remains is
not of sufficient probative force as virtually to
compel a finding of guilty, the finding should be
disapproved" (see Ci{ ETO 1201, Pheil).

Aside from accused's confession, the only evidence to support
"the findlng that accused was gullty of an assault with intent to commit
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sodomy is the. testimony of the wvictim, a German prisoner of war.

Because of his status as such and also because he had previously been
badly treated by his guards, it is not improper to view his testimony
with a certain amount of skepticism. The weight to which his testimony
is entitled.is further diminiched by the consideration that accused's
version of the incident, as corroborated by the testimeny of Campbell
“and Scales, is an entirely.plausible one and is fully as credible as that
related by Mueller. The fact that the neuropsychiatric examination of
accused revealed no evidence of pathological sexuality is a further cir-
cumstances tending to weaken the testimony of the victim and to buttress
that of accused., In view of these considerations, the Board of Review
is of the opinion that the legal -evidence of record is not of such
quantity and quality as practically to compel in the minds of honest and
- reasonable men the finding that .accused was guilty of assault with intent
to commit sodomy and that the record is accordingly legally insufficient
to support such finding., However, while testifying on his own behalf,
accused admitted that he struck and kicked the prisoner. and .this testimony
together with other competent evidence of record is legally sufficient
to support a finding of guilty of the lesser included offense of 51mple
assault and battery in violation of Article of War 96.

‘ 6., The charge sheet shows that accused is 25 years of age and was
inducted on 7 September 1943 at New Orleans, Louisiana. No prior service
is shown,

7. The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused other than those noted above were -committed: during the
trial., The Board of Review is of the &pinion that the record of trial is
legally sufficient to support only so much of the findings of guilty
ag involves findings of guilty of simple assault and battery in viclation
of Article of War 96 and so much of the sentence as provides for con~
finement at hard labor for six months and forfeitures of two-thirde
pay for the same period.

Judge Advocate

/ ; . ? “ty .
Hlsit 208y T @i i viv wvdt Judge Advocate
ﬂ n
s ;7
(f:fiiiff Ao g Judge Advocate
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Branch Office of The Judge Advocate Gensrtl
with the
Buropean Theater of Operatiens N
AYC 887 .
BOARD OF REVIEW NO. 1 25 UL 1945
CM ETO 9072 \ _ -
UNI T ED STATES ) 357 INFANTRY DIVISION:
) . .
Te ) Trial by GCM, convened at Venlo,
) Holland, 9 March 1945, Sentences
Private ANTHONY Jo DIODATO ) Dishonorable discharge, total
(32609452), Company F, ) forfeitures and oonfinement at
320th Irfantry ) herd labor for lifee Eastern
: . g Branch, United States Disciplinary

Barracks, Greenhaven, New York,

HOIDING by BOARD OF REVIEW 1O, 1 ’ ~
RITER, BURRCW and STEVENS, Judge Advocates

le The record of trial in the case of the soldier naﬁed above
has been examined by the Board of Reviews

2¢ Accused was tried upon the following Charge“and Speci-
{ications .

”?ARGE: Viclation of the 58th Article of Ware

Specificationt In that Private Anthony Je Diodato,
Company F, 320th Infantry, did at or near
-lortain, ¥ranco, on or ebout 12 August 1944,
desert the Service of the United States ang
did remain sbsent in desertion unkil he was
apprended in Nancy, France, on or ebout 3
January 1945,

fe pleajed not guilty and, two-thirds of the members of the court
present at the time the vote was taken conourring, was found guilty
of the Specification, except the words "desert™ and "in desertion
until he was apprehended in Yancy, France", substituting therefor
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respectlvely the words "sbsent himself without leave from" end
"without lesve until", of the excepted words not guilty, of the
substituted words guilty, end not guilty of the Charge but guilty
of a violation of the 6lst Article of VWare. No evidence of previous
convictions was introduced, Three-fourths of the members of the
couwrt present at the time the vote was taken concurring, he wes
sentenced to be dishonorebly discharged the servioe, to forfeit

all pay and allcwences due or to become due, and to be confined at
hard labor, at such place as the reviewing authority may direct,
for the term of his natural 1lifes The reviewing authority approved
the sentence, desigrated -the Bastern Branch, United States Disciw
plinery Barracks, Greenhaven, New York, as the place of confinement,
and forwarded the record of trial for action pursuant to Article
of War 50%.

Se The evidence would have sustained a finding that accused "
was guilty o desertion as charged (CM ETO 12045, Friedman and
authorities therein cited), A fortiat . ' it sustains the finding
of guilty of the lesser included offense of absence without leave,

4, The charge sheet shows that accused is 21 years of age
and was inducted 23 Jenuary 1943 at Newark, New Jersey, to serve
-for the quration of the war plus six monthse He had no prior service,

5+ The court was legally constituted and haed jurisdiction of
the person and offenses No errors injuriously affecting the sub=
stential rights of accused were gommitted during the trial, The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentences

6+ The designation of the Eastern Branch, United States Disci-
plinary Barracks, Greenhaven, New Yorx, as the place of confinement
is proper (AW 42; Cire210, WD, 14 te 1543, seceVI, as amended).

J udge Advocate

/4 h,,é é
’ }/[é ‘7"‘ WA/ Judge Advocate
M@# Judge Advocate
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Branch Office of The Judge Advocate General
. with the
European Theater of Operations
APO 887 :

BOARD OF REVIEW NO. 3 1.8 MAY 1945

CM ETO 9083

UNITED STATES 95TH INFANTRY DIVISION

)
+)
V. ) Trial by GCM, convened at
) APO 99, U. S. Army, 16 March

Corporal IESTER BERGER ) 1945, Sentence as to each
- (36247466) and Private ) accused: Dishonorable dis-
DONALD W. BAMFORD (31246965),) charge, total forfeitures,
both of Battery "C", 359th ) and confinement at hard
Field Artillery ) labor for life. United States

) Penitentiary, Lewisburg,

) Pennsylvania. :

HOLDING by BOARD OF REVIEW NO. 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1, The record of trial in the case of the soldiers
named above has-been examined by the Board of Review,

2. Accused were tried upon the following charges and
specifications:

‘ _BERGER
CHARGE I: Vidation of the 92nd Article of War.

Specification: In that Corporal Lester Berger,
‘ Battery "C", 359th Field Artillery, did
at or near Uerdingen, Germany, on or
about 6 March 1945, forcibly and feloni-
ously against her will, have carnal know-
ledge of Anneliesa Tillmanns.

2683
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CHARGE II: Violation of the 96th Article of War.

Specification 1¢ 1In that * * * did at or near
Uerdingen, Germany on or about 6 March
1945i1wrongrully fraternize with German

civilians .
Specification 2: (Finding of Not Guilty)
BAMFORD '

CHARGE I Violation of the 92nd Article of War,

Specification: 1In that Private Donald W, Bamford,
Battery "C", 359th Field Artillery, did
at or near Uerdingen, Germany, on or
about 6 March 1945, forcibly and feloni-
ously against her will, have carnal know=-
ledge of Anneliesa Tillmanns.

CHARGE II: Violation of the 96th Article of War.
Specifiéation 1: In that * * * did, at or

near Uerdingen, Germany, on or about

6 March 1945, wrongfully fraternize

with German civilians.

Specification 2: (Finding of Not Guilty)

Each accused pleaded not guilty and, three-fourths of the
members of the court present at the times the respective
votes were taken concurring, each was found not guilty of
Specification 2, Charge II, and gulilty of the remalning
charges and specifications against him., No evidence of
. previous convictions was introduced against Berger. Evi-
dence of one previous conviction by summary court for
absence without leave for one day in violation of Article
of War 61 was introduced against Bamford. Three-fourths
of the members of the court present at the time the res-
pective votes were taken concurring, each accused was
-sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due and
to be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life.
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The reviewing authority approved the sentences, designated
the United States Penitentiary, Lewisburg, Pennsylvania,
as the place of confinement, and forwarded the record of
trial for action pursuant to Article of War 50%.

3. The evidence for the prosecutioh may be summarized
as follows: .

At about 2315 hours on 6 March 1945, approximately
twelve German civilians, among whom were Peter Tillmanrs,
his wife, and his nineteen year o0ld daughter Anneliesa,
were in the "air raid cellar" of the Tillmamns home 1n
Uerdingen, Germany (R10,21). When two soldiers (later
identified as the accused) knocked at the door, Anneliesa
and her mother admitted them into the house (R9,24).

Upon being admitted, the accused followed the two women
back down into the cellar and asked for schnapps and
liquor. Despite the refusal of their request, they seated
themselves among the group of German civilians in the
cellar and began to converse with them in a friendly and
amicable fashion, They also talked jovially between them-
selves and from time to time drank from "flasks" which .
they had with them on their arrival (R10,23,25).

’ Berger apparently centered his attentions upon
Anneliesa and, after a time, told her that he loved her
and wanted to sleep with her, Anneliesa replied that she
slept in the air raid shelter with the others (R10).
Apparently at about this time the soldiers commenced to
exhibit some antagonism toward the German civilians and
" the evidence indicates that they became more and more
antagonistic as the evening progressed. They began to : '
call the people in the shelter "German swine" and at one
point "wanted to shoot at the lamp and bed stands" (R1l,
16,23,26). When, shortly before one o'clock, Tillmanns
told Berger, "Comrade, you are drunk, it would be good
to go home and sleep", Berger indicated that they would
spend the night on the floor of the air raid shelter.
Tillmanns pointed out to him that the shelter was already
crowded, informed him that there were beds upstairs, and
suggested that they sleep there (R21,25). Berger ordered
one of the women in the shelter), Frau Irma Poell, "o sleep
with my child in bed",. taking her.by the arm and shoving
her at the same time. She accordingly ran out of the
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Gellar to her living quarters on the second floor (R22,28).
She stated that prior to her departure, she saw Berger
angrily take hold of Anneliesa's arm (R22). .

Anneliesa testified that at about this time,

Berger again told her that she should sleep with him
and that she again refused, saying that they all slept
together in the air raid shelter. Thereupon Berger, who -
was very angry because she would not accompany him, went
to the door of the shelter, indicated that he was going
upstairs to sleep, -and demanded a light in order that he
might see his way (R1l), Bamford then-attempted to per-
suade Anneliesa to go along and sleep with him, telling

" her that "German officers had done it much worse" in
France. Apparently failing to persuade her, he ultimately
asked her at least to go to the door with him, Her mother,
who had begun to cry, protested and said that if she went
to the door her father should accompany her. Her father
then stepped forward and announced that he would go where-
ever his daughter went. In order to get rid of the
accused and thinking that her father would accompany
her, Anneliesa then voluntarily followed Berger out of

' the shelter (R12,17,20,25). : )

Tillmanns was the last to leave and as he neared
the door of the shelter,Bamford

"drew back toward the door and through the

~ door and I was directly behind him. The
door was closed to.about one foot., I
held the door and the dark one [Bamford7
said to me, 'carbine', The door closed.
I pulled back somewhat and the moment I
tried the door it was closed" (R25,26).

He did not know whether the latch fell shut by itself or
- whether Bamford put it into place but in either event the
closing of the outside latch operated to lock the door
(R26,27). His wife and "another man who was there" later
succeeded in opening the door and went to the top of the
stairs but, since they were afraid, returned almost imme-
diately. No other efforts to determine what had happened

to Anneliesa were made (R27).

Anneliesa testified that she followed-Befger
up the stairs and that:upon reaching the ground floor
he wanted to go into one of the ground floor rooms.
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She informed him that they were all locked. He then
chased her upstairs to the first floor where he broke

a pane of glass in a door and thus gained access to. one

of the bedrooms (R12). This testimony was corroborated
by that of Frau Poell who stated that shortly after she
went upstairs with her child when ordered to do so b
Berger, '"they came up by us and broke the door" (R22§.
Anneliesa testified that thereafter Berger, by threatening
her with his carbine and "poking" her with it, forced

her into the bedroom and threw her on the bed (R12,13).
Althcugh she did not physically resist or attempt to
escape atethis time, she did ask Berger to let her go.
However, he "just said 'mo, no, nof in answer to my ques-
tions" (R15). She stated that flight was impossible because
Berger placed himself between her and the door and also
held her when she attempted to run (R13), Further, he
pointed at his rifle, which he apparently had leaned
against the wall, and told her that resistance would be
useless (R13,19). An additional obstacle to flight was
the fact that Bamford was in the hall, Shortly after they
entered the room Berger ordered her to remove her clothing
and, when she refused to do so, he removed it himself,
tearing her brassiere in the process. She stated that,
except for holding herself rigid, she did not attempt

to resist the removal of her clothing because she had
"terrible fear" and also because she felt that resistance
would avail her nothing. Also, she was afrald that if

she tried to escape Berger would -‘"strike me or harm me".
As 1t was very cold in the room, once her clothing had.
been removed she got under the bedcovers. VWhile she did
this Berger removed his clothing. He then forced her

legs apart with his hands and "immediately raped" her,
i.e., "through force he inserted his penis into my vagina
so he could use me" (R13). The sexual act was repeated
five or six times during the course of the ensuing half
hour. She tried to resist but ultimately her strength
waned and she could resist no longer., When she attempted
to scream, he prevented her from doing so by kissing her
(R13,14). At the close of the half-hour perlod, Berger
called Bamford into the room and Bamford then had inter-
course with her. He was not as aggressive as Berger nor
did he "force" her as much as Berger had and "when I
resisted, he withdrew" (R15,16)., However, when he entered
her the contact was so painful that she screamed (R15).
She was alone with Bamford for approximately half an hour
but made no effort to escape because "I couldn't stand;

I could hardly sit", Berger then returned and again had
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sexual relations with her. By this time her strength was
gone and she was incapable of effective resistance. At
about 0330 hours both accused arose and prepared to leave.
Before they did so, Berger asked her to make arrangements
with her sister whereby all four would meet the following
evening at eleven o'clock, She acquiesced in this proposal
so that the accused would leave (R1l5). '

On the following day, Herr Tillmanns went to the
military authorities, "explained what had happened" and
requested military protection (R27). As a result, two
soldiers were detalled as guards at his home. Bo{h’accused
returned to the Tillmanns' home at about 2330 hours that

~night and, when they did so, were- taken into custody (R27,30).

: On 9 March 1945 each accused voluntarily made a
statement to the division Inspector General. These state-
ments were admitted into evidence after a preliminary
caution that each was to be considered as evidence only
as against the man who made it. Berger's statement recites .
that on the afternoon of 6 March he and Bamford consumed
a bottle and a half of cognac, became "pretty drunk", and,
after having their evening meal at their battery area,

“went uptown" to get more cognac. They secured a bottle

of cognac and a bottle of schnapps from a "woman up the
street" and, after drinking part of this, they continued
along the street in search of more. They rang the door-
bell at a house, were admitted and went downstairs into .
the cellar. Berger denied that they threatened any of

the German civilians there congregated but stated that the
civilians "probably were scared" because otherwise they
would not have admtted the accused into the house. When

he later told Herr Tillmanns that they wanted to look at
the upstairs rooms, the girl accompanied them willingly

and no threats were employed to force her to do so., It

was not necessary to break open any doors in order to enter:
one of the bedrooms. Anneliesa removed her dress herself
and he helped her remove her pants and brassiere. He re-
maihed- on the bed with her, without getting under the covers,
for about one-half hour and engaged in one act of sexual
intercourse with her at this time, She did not cry or !
protest and, in fact, was "cooperative", After the inter-
course was completed, he left the room. He returned in
about half an hour, at which time he undressed, got into
the bed and again had sexual intercourse with the girl,
Thereafter, after making arrangements to return the
following day with food and liquor, both he and Bamford

9683
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left. When they returned to the house the following day
they were arrested and taken into custody. He stated,
however, that they did not intend to return to the house
that evening and in fact had no recollection of its loca-
tion. Rather, they were again searching for schnapps and-
merely happened to come to the Tillmanns® home in their
quest. He "guessed" that he was not so drunk on the night
of 6 March that he did not know what he was doing although
this was "hard to say". The matter of having intercourse
with the girl "came at the spur of the momeht "(R31l; Pros.

Ex.A).

- Bamford's statement récites that on the evening of

6 March he and Berger, after securing several bottles of
rum and schnapps from various houses "on the block there",
a large portion of which they drank, arrived at the Till-
menns' home and there asked for schnapps. They secured
none, but joined the group of people in the cellar and
talked with them, at the same time drinking what was left
of their supply. Although they were drunk and boisterous,
they threatened no one in the shelter. When they started’
to leave after consuming their remaining liquor, a candle
was furnished him, which he in turn gave to the girl and
all three went upstairs. She did not cry or protest. After
about an hour, he went into the room. The girl was dressed
at this time but removed her clothing at his reguest. '
When he got into bed with her, she responded to his ad-
vances and willingly engaged 1n sexmal intercourse with
him., She did attempt to push him away once, at a time
when she thought that he was about to have an orgasm, but
otherwlse was fully cooperative. He later had intercoursé
~wlth her again and she again was cooperative. They left

the -house after making arrangements for a party the follow-
ing evening. As stated by Berger, they returned to the
house through coincidence the following night while
searching for schnapps and were taken into custody. He
remembered the events which occurred.on the evening of

6 March clearly because, as he put it, "I can always remem-
ber no matter how drunk I am" (R31; Pros.Ex.B).

On 9 March 1945 Fraulein Tillmanns was examined by
Captain Thomas Jarrold, Medical Corps. Although he found
her vagina to be of a "small type'", he found no inflamma-
tion, irritation, or lacerations and, in fact, "no abnormal
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conditions at all", Evidences of "ordinary irritation®
would have disappeared by the time he made his examination.
Further examination revealed two bruises in the region of
her hips and thighs and also three minor scratches, one

on the right buttock, one on the anterior surface of the
left thigh, and one on the lateral surface of the right
thigh (R44,45). :

4, Bach accused was advised of his rights as a
witness and each elected to testify on his own behalf,
Berger testified that he did not point his carbine at
any of the people in the cellar cor threaten them with
it in any way. He placed the carbine in a corner when
he first arrived and did not retrieve it until he was
preparing to leave. At no time did the occupants of the
cellar show any outward manifestations of excitement or
fear. No one attempted to stop him when he first went
upstairs and when he went into the bedroom with the girl
it was tacitly understood between them that they would
engage in sexual intercourse. She herself removed her
dress and shoes and during the intercourse was entirely
cooperative. There was glass in the bed and it was
possible that "she could have got these scratches from
the glass or she could have got it when I was taking

her pants off' (R48,49).

Bamford testified that except possibly for the
fact that he and Berger were drunk, he knew of nothing
in their conduct on the evening in question which would
have caused the German civilians to become apprehensive
or frightened. No-effort was made to stop him from going
upstairs. At this time his carbine was slung on his
shoulder. When he went to bed with the girl, she res-
ponded to his love-making and made no resistance nor did
she attempt to stop him in any way except "at the time
of orgasm she pushed me because I didn't have a rubber"

5. That both accused had carnal knowledge of Anne-
liesa Tillmanns at the time and place alleged does not,
under the evidence in this case, admit of doubt, There
is, however, a sharp conflict in the evidence whether
such carnal knowledge was by force and without her consent,
The fact that the victim was an enemy natiocnal may pro-
perly be taken into consideration in weighing the reliability
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and truthfulness of her testimony (see 1 Wharton's Criminal -
Law (12th Ed., 1932), sec¢.731, p.991). Certain of her
activities, such as her voluntary departure from the com~
parative safety of the air raid shelter and the fact that
she got under the covers once her clothing had been removed
are somewhat inconsistent with her statements that she’
was forced to engage in sexual intercourse with the accused
against her will, Nor does the evidence indicate that-

she offered vigorous physical resistance to the advances

of the accused. Further, there is no indication that she
was subjected to physical violence nor did the sexual acts
concerning which she testified result in any pronounced
injury to her genital organs. However, in order that rape
be committed -

WIt is not essential that the force employed
consist in physical violence; it may be
exerted in part or entirely by means of
other form of duress, or by threats of
killing or of grievous bodily harm or other
injury * * *, Absence of free will, or =
non-consent, on the part of the female,
may consist and appear * * * in her sub-
mitting because, in view of the strength
and violence of her assailant or the
number of those taking part in the crime, .
resistance must be useless if not perilous"
(Winthrop's Military Law and Precedents

" (Reprint, 1920), p.678).

In the instant case it appears that although accused con-
ducted themselves in a friendly manner during the early
part of the evening, they later became boisterous and
antagonistic. Both men were armed, Berger, at least,
angrily took hold of the girl while in the air raid shelter,
telling her that she should sleep with him, and Bamford
pointed out to her the treatment which French girls had
received at the hands of German officers. She testified
that she was forced to the first floor at the point of

a gun and was told that resistance would be useless.
According to her .testimony, she was prevented from leaving
the bedroom by the physical restraint of Berger and by

the presence of Bamford in the hall, She stated that

she offered only slight resistance to Berger's initial,
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advances because she was in "terrible fear" and because
she felt that resistance would be useless and might cause
the accused to harm her. She also testified that during
the acts of intercourse she tried to resist and did so
until her strength was gone. Her testimony with respect
to the surrounding circumstances was corroborated by that
of other witnesses. - The version of the evening's events
related by accused, while consistent within itself, con-
tains at léast certain elements of implausibility when
considered in the setting shown by the record as a whole.
Whether or not the prosecutrix consented to the acts of
the accused was essentially a question of fact for the.
court and under the evidence here presented its determina- .
tion of this question cannot be disturbed by the Board

of Review (Cf: CM ETC 3740, Sanders,et al; CM ETO 6148,
Dear _and Douglas). The evidence indicates that Bamford
was less agressive in his treatment of the girl than was
Berger. However, the court could properly find that his
acts, like those of Berger, constituted rape (Cf: CM ETO
1202, Ramsey_and Edwards) and in any event there was evi-
dence from which the court could find that Bamford aided
and abetted Berger in accomplishing the rape committed

by the latter. This being true, he could be found guilty
as a principal (CM ETO 3740, Sanders, et _al, ,supra).
Whether the accused were too drunk to be responsible for
their acts was also a question of fact for the court in.
the solution of which no abuse of discretion appears (Cf:
CY ETO 4303, Houston; CM ETO 6207, Carter).

The record of trial clearly supports the court's
findings that both accused also were guilty of wrongfully
fraternizing with German civilians, as alleged.

6. The charge sheets show accused Berger is 25 years
of age and was inducted on 24 June 1942 at Milwaukee, Wis=-
consin. He had prior service with the National Guard from

21 February 1938 to 20 February 1941. Accused Bamford
is 23 years of age and was inducted, without prior service,

on 26 December 1942 at Providence, Rhode Island. )
3

7. The court was legally constituted and had juris-
diction of the persons and offenses. No. errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Review is of the opinion
that the record of trial is legally sufficient to support
the findings of guilty and the sentence,
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8. The penalty for rape is death or life impriscnment
as the court-martial may direct (AW 92). Confinement in
a United States penitentiary 1s authorized upon conviction
of the erime of rape by Article of War 42 and sections 278
and 330, Federal Criminal Code (18 USCA 457,567). The
. designation of the United States Penitentiary, Lewisburg,

Pennsylvania, as the place of confinement is proper (Cir.229,

D, 8 June 1944, sec.II, pars.lb(4),3b). : ‘
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Branch Office or The Judge Advoc ate Gonera.l
- with the
Eumpean Theater of Operations
. AP0 887 ,
" BOARD OF REVIEW NO. 2 -~ SMAY \945 ]
CM ETO 9128
UNITED STATES ) SEINE SECTION, COMMUNICATIONS ZONE,
' ) ~ EUROPEAN THEATER OF OPERATIONS

Yo . . .- .. :
. Trlal by GCM, convened at Paris, . .
Private First Class FLOYD M. France, 23 December 1944. Houchins
HOUCHINS - (33209559) , .and _acquitted. .Sentence as to Bailey:
Private RIGGS BAILEY Dishonorable discharge (suspended),
(35153980), both of 865th total forfeitures and confinement.
. Ordnance Heawy Automotive at hard labor for five years. lLoire
‘Maintenance Company Disciplinary Training Center, Ls Mans,
France,

T N St Nt S S N

HOIDING by BOARD OF REVIEN NO. 2 :
VAN BENSCHOTEN, HILL and JULIAN, Judge Advocates

i

1. The recard of trial in the case of the soldiers named above
has been examined in the Branch Office of the Judge Advocate General
with the European Theater of Operations and there found legally insuf-
ficient to support the.findings and tle sentence as to accused Bailley,
The record of trial has now been examined by the Board of Review and
the Board swbmits this, its opinion, to the Assistamt Judge Adweate
General in charge of sald Branch Office.

2+ Accused were arraigned separately and with their consent
were tried togethe r upon the following Charge and Specification:

HOUCHINS
(Acquitted )

BATLEY
CHARGE: Violation of the 93rd Article of War,

Y
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Specification: In that Private Riggs Bailey,
865th Ordnance Heavy Automotive Maintenance
Company, European Theater of Operations,
United States Army, did, at Vincennes, -
Paris, France, on or about 26 Novembep
1944, conjunction with Private First Class
Floyd M. Houchins, feloniously take, steal
and carry away 28,000 francs, French cur-
rency, value $560.00; 2 Swiss watch move-
ments, value $100,00; one camera, value
$90.00, all of a total value of §750400,
the property of Ardre Girault. ’

Each accused pleaded not guilty. Houchins was acquitted and Bailey
was found guilty of the Charge and Spacification. No evidence of
previous convictions was introduced. Bailey was sentenced to be
dishonorably discharged the service, to forfeit all pay and allow-
ance dus or to become dus, and to be confined at hardlabor, at such
" place as the reviswing suthority may direct for five years. The
reviewing authority approved the sertence, ordered it executed but
suspended the execution of that portion thereof adjudging dishonore
able discharge until the scldier's release from confinemsnt and
designated the loire Disciplinary Training Center, le Mans, France,
as the place of confinement. The proceedings as to Houchins were
- published by General Court-Martial Orders No. 4/, Headquarters Seine
Section, Communications Zona, European Theater of Operations, dated
23 December 1%L, and ax to Balley, by Gereral Cowrt-Martial Orders
No. 161, sams Headquarters, dated 9 March 1945, .

. 3. The evidence introduced by the prosecution was substantially
. as follows: ' . ‘

On the aftermoon of 26 November 1944 accused, Houchins and
Balley, were guests at tl® home in Vincennes, France, of Andre Girault,
a French civilian and Jeweler. When they arrived at about 1:30 pm,
Girault, and the rest of his housshold conslstmg of his mother, his
wife and three children, were present (R10-12,19). After dinmer both
accused and Girault sat in the dining room and drank cogmac, amoked
and talked together. At about 4:00 pm the wife and children went
out and did not return until 7200 pm. The mother stayed in the kit~
chen, and Girault was left alone with both accused in the dining room.
Girault tock out his billfold, showed them some photographs of his
wife, and swsequently replaced the billfold in the inside pocket of
his coat (R11,12), The billfold contained 28,000 francs in bank .
notes (th,165. He later showsd them his camera and two small watch
movements and then placed these articles on the dining room table (R1l),
At about 5:30 pm Girault became drowsy, lay on a couch in the sams roem
and soon fell aslesp (R11). At this point accused were gay but not
drunk (R13). Girault had his coat on while he slept (R19). When he
was awakened by the return of his wife and children at 7:00 pm, both

accused had left (R11,20). He took off his coat and had supper with
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B in the evening
his tmily When bs put his caat on a.gain later/he noticed that

his hillfold was missing. -He searched for it but did not find it
(R11).  He also discovered that the camera and the two watch move- .
ments were gone (E19,21).  Accused were seen that evening at about
8:00 pm in a nearby cafe, They were both drunk, Balley displayed
two bundles of bank riotes; he tore off several of them and gave
“them to thres or four soldiers, He paid the proprietor of ths cafe

" ‘with a 1000-frane note., He gave one soldier 4000 francs and 5000 -

~ francs to another (B29,31). Houchins did not display any larges

amount of money, was unable to buy a round of drinks at about 8:30 -
m, and at 11:00 pm, producdd a 1000 franc note which he said he
had borrowed from a friend (R29,32,33,34). Neither accuaed had a
camera when seen in the cafe (R25,28 ,33).

' An egent of the Criminal Investigation Division queetioned
accused concerning the alleged crime. Houchins refused to make any -
statemsnt. According to the agent's testimony, Balley, after being
warned of his rights, adnitted his participation in the crime, The
statement was reduced to writing by the apgent and was signed amd
sworn to by Balley. Defense counsel objected to the admission of
the statement and requested an opportwity to cross-examine ‘the
agent -and to put Bailey on the stand to testify "as to the mammer
in which it (the statement) was taken" (R7)., On.cross-examination,
the agent testified that he explained to Bailey his right s under
Article of War 24, that no force was used and no threats or promises
were made, that Bailey at first refused to make a statemsnt and left
the room, but that he soon returned and voluntarily made the state-
ment (R8,9). The law member thereupon admitted the statement in
evs.deno. (Pros.Ex.A) "subjesct to the right of the defense at the

‘time to show that the confession was voluntarily [:I_.nvolmtar- -
gim (R9). It was received as evidence sgainst Ba.ilay only
(mo). The statement reads as follon: A ‘

At approxina.tely 1300 hrs on 26 KNov. 19&1., Prec -
"Floyd Hawkins of the same organization, and xy-

. self visited some French civilians friends of
ours, wvhere we had dinner at their homs., In
the early part of the afternoon the wife of
our friend left the house, leaving owr friend, '
Pfcflawkins and myself alone. During the after-.
noon we drank three quarts of wins, ard one

. quart of cogme, and as a result we became in- .
toxicateds Our friend showed Pfc. Hawkins some
pictures he had in a bill fold, and also a cam=
era he had., To the best of my knowledge I don't
lnow which one of us took the bill fold, but I.
do remember of Pfc. Hawkins and myself dividing
the contents of this bill fold, and my part was
appraximately thirteen (13), one thousand franc.
notes, I remember of Pfc.. Hswkins making the

S L |
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statement, 'I going to throw this pocket book away.!

How I disposed, or what become of this money I don't
recall, as by this tims I had become highly intoxicated,
and don't remmmber what happened on the rest of the night
of 26, Nov. 1944, The next moming at chow I was informed
that ths MP's were looking for ms, One MP, came up to me,
and we went .to the Security Officer of the whols Organiza-
tion, who questioned ms as to my action and whethsr I had
taken the monsy or camera that was stolen from our friends
‘house on night of 26. Nov, 19IJ+.I denied all charges and
he placed me wnder guard until 28, Nov. 1944, at which time
I was taken to the Seine Section éuardhouso"

L. After the prosecution rested, defense counsel stated that he
wished to place Balley on the stand to testify solely concerning the manner
in which the statement was obtained, The law member ruled that if Bailey
took the stand as a witness he would be subject to cross-examination on all
matters bearing on his guilt or imnocence, Defense counsel thereupon withe
drew his request (R34,35), and each accused elected to remain silent (R37-38).

- The defense called on],y one witness, the mother of Andre Girault,
She testified that she stayed in the kitchen doing her daily work after
her daughter-in-law left the house on the afternoon in question. At about
5:45 pm shs heard & noise in the dinming room and went over to see what was
the matter, It was Girault who had lain down on his couch, At that tims both
accused were. in the water closet., They left the house at 6:00 pm. She opened
the door for them and turned on the light so they could see their way. They
were rather drunk and were staggering. Balley said good~bye to her as he left
but Houchins walked out "with his head down in a way that & man would do who
had done scmething®”, She then went back to the kitchen and continued with her
worke From the time accused left to the time her dauyghter-in-law returned,
no person entered the house (R35-37).

5., Bailey's statemént was an acknowledgment of gxrllty and was there-
fore a confession (MCM, 1928, par.llia, p.ll4; CM ETO 2625, Pridgen),
A confession obtained by coercion or improper inducement cannot be used
to conviet an accused (MCM, 1928, par.llia, p.116; Bram v, United
States, 168 U.S, 532, 42 L.Ed, 568; Iisenba v. California,
31, U.S. 219, 86 L.Ed. 166; Ashcraft v, Termessee, L. Ed. Ad.
Ops. vWol. 88, p.858), Whether a confession is voluntary in character
and therefore admiesihle in evidence is a question to be determined
by the law member, or, in his absence, by the president subject to
objection by any member of the court (CM ETO 3931, Marquez), Where
the evidence neither indicates the contrary nor suggests further inquiry
as to the circumstances, the presumption is that the confession was volun-
© tarily made (MCM, 1928, par.llia, p.116; lIur v. United States, 285 F,
801; Ah Fook Chang v. United States, 91 F 805)s The testimony of ac=-
cused to show improrer influence should be ofrered and received before the
confession is admitted (Rossi v. Upited States, 278 F 349; Cohen V. United
States, 291 F 368). A refusal to permit accused to testify as to the “involun—
ta.ry character of a confession, or to present other evidence on that issue,
is error (Robinson v, State, 138 Md, 137, 113 Atl, 641; Palmer v, State, 136
Ind. 393, 36 N.E,130)s An accused hasd the right to take the stand for the ‘sole
purpose of %estifying to facts tending to prove the inwoluntary character of
his confession without subjecting himself to cross-examination on the issus
of his guilt or imocence of the offense (see,, CM& ETO -
3931, Marquex), To hold that he does not have that right would force
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upon him the choice of one of two alternatives: Either he

mst refrain from testifying altogether and permit-the intro-

duction of an inveluntary confession, or, in arder to prove

its inwluntary claracter he must take the stand and thereby
subject himself to cross-examination covering the whole subject

- of his guilt or imnocence of the offense., Either altermtive

“would result in a demrivation of his privilege against self- -
incrimination guaranteed to him by the Fifth Amendment to the
Federal Constitution (Bram v. United States, supra) and also
secwed to him by Article of War 24 (CM 2TO 2297, Johnson and
loper). Therefore the law members refusal to permit accused

to take the stard solely for the purpose of testifying to the
manner in which the confession was obtained constituted error
and the confession was improperly received in evidence. This
being the case, the legal sufficisncy of the record of trial to
support ths findings of guilty against Bailey depends on whether
the evidence which remains after elimimating the confession "is
of such quantity and quality as practically to compel in the minds

" of conscientious and reasonable men the finding of guilty"

(CM 130415 (1919); CM ETO 1201, Ppeil; CM ETO 1693, Allen), The
evidence does not show that Bailey was the only person who had the
opportunity to take Girault's billfold, camera or watch movements
from the time Girault fell aslesp to the time he discovered they
wers missing, The money seen in the possession of Bailey at the
cafe was not ident ified as to amount, denominations of the bank
notes, or in any other way, as being the same money that was taken
from Girault's billfold. it is not shown that the camera or watch
movemsnts ever came into the possession of Bailey. Therefore the

" presumption of guilt based upon the unexplained possession of re-
cently stolen property.does not arise in this case (UCM, 1928, par.
112, p.110). Although the circumstances cast strong suspicion upon
both accused, it cannot reasonably be sald that aside from the con-
fession there is compelling proof of Bailey's guilt. The Board of

Revisw is, therefare, of the opinion that the legally admitted evid-

ence is insufficlent to warrant a finding of gullty against accused
Bailey. -

: 6. The charge sheet shows that accused Bailey is 26 years and
eight months of age and was inducted 10 March 1941 at Fort Benjamin
Harrison, Indiana. He had no prior service,

7. Errors injuriously affecting ths siwbstant ial rights of accused
Balley were committed during the trial., For the reasons stated, the
Board of Eeview is of the opinion that the record of trial is legally

A

-5

GUNFIDENTIAL

9128


http:asleep�.to

CONFIDENTIAL

(12L)

insurficient to support the findings of guilty and the sentence
as to accused Bailey. '

N | @M ""&" ?Lﬂ“::rudge Advoc'at.e
o )

udge Advocate

Judge Advocate

- b -
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War Department, Branch Office of The Judge Advocate General with
‘the Buropean Theater of Operations. ' .5 MAY 1945 TO: Commanding
Gensral, Ewropean Theater of Operations, APO 887, U. S. Army.

-, l, Herewith transmitted for your action under Article of War
503, as amended by the Act of 20 August 1937 (50 Stat. 724; 10 USC
1522 and as further amenied by the Act of 1 August 1942 (56 Stat. 732;
10 USC 1522), is the recard of trial in the case of Private RIGGS
BAILEY (35153980), 865th Ordnance Heavy Automotive Maintenance Com-

pany. . .

2. I concur in the opinion of the Board of Review and, for the
reasons stated therein, recommend that the findings of guilty and
the sentence be vacated, and that all rights, privileges and property
of which he has been deprived by virtue of said findings and sentence
so vacated be restored.

3. Inclosed is a form of action designed to carry into effect
the recommendation hereinbefore made. Also inclosed is a draft GCMO
for use in promulgating the proposed action. Please return the re-

. cord of trial with-reauired copies of GCMO,

vy ey

Brigadier General, United States Army,
Assistent Judge Advocate Generale

( Findings and sentence vacated. GCMO 192, ETO, 29 May 1945.)
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‘Branch Office of The Judge Advocate General
with the .
European Theater of Operations
APO 887 - .
BOARD OF REVIEW KO. 3 8MAY'-1945
CM ETO 9144
U N'I TED S TAT E s ; 102ND INFANTRY DiVISIOﬁ
Ve ) Trial by GCM, convened at
\ : ) Ubach, Germany, 20 February
Private CLINTON W. WARREN ) 1945. Sentence: Dishonorable ..
(39333349), Company A, ) discharge, total forfeitures, ; ¢
407th Infantry ) and confifiement at hard labor = -
’ )  for life, Eastern Branch,
) United States Disciplinary
) Barracks, Greenhaven, New York,

- HOLDING by BOARD OF REVIEW NO., 3
SLEEPER, SHERMAN, and DEVEY, Judge Advocates

: 'l. The record of trial in the case of the soldier
named above has been examined by the Board of Review.

2. Accused was tried upon the,following Charge and
Specification:

CHARGE: Violation of the 86th Article of War.

Specification: In that Private Clinton W,
Warren, Company A, 407th Infantry, being
on guard and posted as a sentinel at
Oeldriesch, Germany, -on or about 27
January, 1945, did ieave his post before
he was regularly relieved. . .

He pleaded not guilty and, two-thirds of the members -of the

-ecourt present at. the time the vote was taken concurring,
was found gullty of th Charge and Specification, No evidence

-1 -
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of previous convictions was introduced. Three-fourths of
the members of the court present at the time the vote was
taken concurring, he was sentenced to be dishonorably dis-
charged the service, to forfeit all pay and allowances due
or to become due, and to be confined at hard labor, at such
place as the reviewling authority may direct, for the term
of his natural life. The reviewing authori%y approved the
sentence, desigrated the Eastern Branch, United States Dis-
ciplinary Barracks, Greenhaven, New York, as the place of
“confinement, and forwarded the record of trial for action
pursuant to Article of War 50%. ' "

R Undisputed'evidehce for the prosecufion showed
the followlng: - .

' On 27 January 1945 at 2330, accused and another
soldier were posted at an outpost (R6,9,13) in a shell
hole (R16), with instructions to stay a% the outpost for
two hours or until properly relieved and to report by
‘telephone any enemy activity in the section (R6,9). At
about 2245 enemy small arms fire came over their shell
hole (R6,7). Shortly afterwards, and before he had been
relieved (R6,10,13), accused crawled out of the shell
hole (R7) and at about 2350 he was found "cuddling in a
hole" (R12), about 350 yards to the rear of where he had
been originally posted (R10).

. 4. The accused after his rights as a witness were
explained to him, elected to make an unsworn statement
as followss: "Weil sir, when I came back from the outpost
the company commander he said 'I give you your choice to
take a general court-martial or go back out to the outpost.’
Being as he was an officer he should have given me an '
order to go back.out to the outpost.” (Rl?%. No evidence
was introduced on behalf of accused, :

5. . There 1s ample evidence in the record to establish
every essential element of the offense of leaving post
- under Article of War 86 (MCM, 1928, par.l46g, p.1l61).

Accused was clearly posted as a sentinel at the
outpost within the meaning of that article, along with the
other soldier, and the evidence sufficiently shows that
both were under the continuous duty of remaining alert
and on watch, This fact distinguishes the instant case
from CM ETO 5255, Duncan, and CM ETO 5466, Strickland,

-2 -
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where the accused were not actively on watch at the time
of their departures,

, The matters contained 1n the unsworn statement of
accused to the effect that his company commander had given

. him an alternative order, to go back to the outpost or be

tried by a general court-martial, were irrelevant under

. the present charges, for the offense of leaving post had:
been completed prior to the giving of such order.

Although there is no direct evidence that the of-
fense occurred at Oeldriesch, Germany, as alleged in the
Specification, the geographical location is not of the
essence of this offense, and such failure of proof did not .
injuriously affect accused's substantial rights within the
meaning of Article of War 37 (Cf. CM ETO 9257, Schewe; '
CM ETO 5565, Fendorak).

6. The charge sheet shows that accused 1is 21 years
of age and was inducted 7 June 1942, He had no prior
service,

7. The court was legally constituted and had juris-
diction of the person and offense. No errors injuriously
affecting the substantial rights of accused were committed
during the trial. The Board of Revliew 1s of the opinion
that the record of trial is legally sufficient to support .
. the findings of gullty and the sentence,

8. The penalty for a violation of Article of War 86
in time of war is death or such other -punishment as a court-
martial may direct. Confinement in the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York,®
is authorized (AW 423 Cir,.210, WD, 14 Sept. 1943, sec,.VI,
as amended).,

m&#hdge Advocate

42%444%4; (4§42:*v4u4u1 Judge Advocate
W/ &/ﬂ Judge Advocate

.9144
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Branch Office of The Judge Advocate General '
with the

‘European Theater of Operations
APO 887

BOARD OF REVIEW NO. :
7O 3 2 6 MAY 1945
CM ETO 9162 .

UNITED .STATES g 'V CORPS
Ve ) Trial by GCM, convened at Mecher-
) nich, Germany, 21 March 1945,
Private ROY A. WILBOURN ) Sentence: Dishonorable discharge,
(34033658), Battery &4, ) total forfeitures, and gconfinement
62nd Armored Field Artil- ) at hard labor for life. Eastern
-lery Battalion ) Branch, United States Disciplinary

) Barracks, Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1., The record of trial in the case of the soldier named
above has been examined by the Board of Review,

2. Accused was tried upon the: following charges and .
specifications: . L

CHARGE It Violation pf the 64th Article of War.

Specification.ltPrivate Roy A.' Wilbourn, Battery
nAY Sixty Second Armored Fleld Artillery
Battalion, d4id, at Bad Neuenahr, Germany,
on or about 131800 March 1945 strike,
First Lieutenaht John P. Wheeler Jr. his ~
superior officer, who was then in the exe- L
cution of his office, on the arm with his
fist. -

9162
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Specification 2:¢ In that * * * having received
a lawful command from First Lieutenant John
P. Wheeler Jr, his superior officer, to
turn over fire arm te an officer, did at
Bad Neuenahr, Germany on or about 131800
March 1945, willfully disobey the same,

CHARGE II: Violation of the 69th Article of War.

Specification: 1In that * * * having been duly -
placed in confinement at Bad Neuenahr,
Germany on or about 131830 March 1945,
did, at Bad Neuenahr, Germany on or about
131900 March 1945, escape from said con-
finement before he was set at liberty by
proper authority. ' :

CHARGE III: Violation of the 61st Article of War,

Specification: - In that * * * did, without
proper leave, absent himself from his
organization at Ahrweiler, Germany from
about 131600 March 1945 to about 140900
March 1945, ) .

CHARGE IV: Violation of the 96th Article of War.

Specification: 1In that * * * was at Bad Neuenahr,
Germany on or about 131800 March 1945 drunk
and discrderly while in the scene, of military.
operations in occupied Germany., -

He pleaded not guilty and, two-thirds of the members of the
court present at the time the vote was taken concurring, was
-found guilty of the charges and specifications. Evidence
was introduced of two previous convictions, one by special
court-martial for absence without leave for nine days in
violation of Article of War 61 and one by summary court for
being disorderly in uniform in a public place in violation
of Article of War 96, Three-fourths of the members of the
court present at the time the vote was taken concurring, he
was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due, and to
be confined at hard labor, at such place as the reviewing
authority may direct, for the term of his natural life.

The reviewing authority approved the sentence, designated

' the Eastern Branch, United States Disciplinary Barracks,

EONFTIIM,
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o .

Greenhaven, New York, as the place of confinement, and for-
ward;d%the record of trial for action pursuant to Article of -
1-78 r O L] : .

3. The prosecution's evidence was substantially as
follows:

.~ Accused was a member of Battery A, 62nd Armored
Field Artillery Battalion, which, on the dates material' to
this case, was stationed at Ahrweiler, Germany, approximately
four to six miles from Bad Neuenahr, Germany (R21,25). At
about 1800 hours, 13 March 1945, he was observed riding a
bicycle down the street in Bad Neuenahr. The traffic on
the street was heavy, consisting principally of military ve-
hicles engaged in a "big push! then in progress. Accused
fell off the bicycle and two or three soldiers went to his
asslstapce. He had a carbine and said he would show them
how to make a lot of noise, raising the gun and pointing
. 1t in the direction of several soldiers who were working
on tanks in the vicinity. One of the soldiers grabbed the
gun and removed its clip. While they were trying to disarm
him, First Lieutenant John P. Wheeler, Jr., 19th Tank Bat-
talion, 9th Armored Division, came up. The lieutenant saw
that accused was "obviously drunk', and with the aid of one
of the soldlers took his carbine from him and unloaded 1t.
Accused agaln got hold of the carbine after a minute or so,
and the lieutenant told him he was an officer and ordered
him to relinquish it, saying "Hand me that carbine, Just give
it back to me", Seeing that accused apparently failed to rea=
" 1ize he was an officer, he said "Are you going to give me that
carbine?" Accused stood there grumbling and cursing and :
Lieutenant Wheeler thereupon reached for the gun, Accused
resisted his attempts to get it and backed away and struck
at him. The lieutenant warded him off with his arm, and
although there was something of a scuffle, succeedeé in avoid-"
ing the blows except for thelr impact on his arm. He testil-
fied that accused was "very lnebriated", "definitely very
drunk", and "irrational" and that his blows "would not have
injured me particularly or anything like that", The carbine
was finally taken from accused, and Lieutenant Wheeler placed
him under arrest and sent for the military police. The lieu-
tenant was wearing the insignia of his grade throughout this.
period and, in response to a question why he had stated that
accused apparently did not recognize him as an officer, sald
"it is one of two things, he either did not recognize me or
it is direct disobedience to a direct order. The man was
definitely very drunk" (R6-}1,14). :

9162
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-When the military police came, accused was put in
a Jjeep and taken to Division Military Police headquarters,
arriving there about 15 to 20 minutes after the incidents.
above described. Accused got out of the jeep as it stopped
at a military police post en route to headquarters and re-
fused to return when ordered to do so by the military police-
man, arguing that he wished to go back to his unit. He re-
-turned, however, when so ordered by a captain whom he appeared
to recognize as an officer. On reaching headquarters, a
military police major asked accused what division he was from
and told him to button his jacket. Accused answered the ques-
tion and buttoned the jacket, whereupon the major told the
sergeant to take him in and let him."sleep it off". The
military policeman who took accused to headquarters testified
that he could not swear that accused was drunk since he be-
lieved a medical test necessary to determine drunkenness,
He stated, however, that accused's cursing and swearing in-
dicated that he had been drinking and that, in his opinion,
he was under the influence of intoxicating liguor (R11l-13,

15-17) .

Accused was then taken into the Prisoner of War
Enclosure which was under guard, and the officer in charge,
in his presence, instructed the guard to hold him there until
released. Accused argued with the guard, saying he had to go
on duty at 2030 hours, but the guard told him to be quiet and
said they would do all they could to release him in time.
Accused appeared to the guard to have been drinking, but the
latter could not swear that he was drunk, At about 1840,
the guard was called away for a few minutes and asked a
special guard to watch the prisoners. In this interval
"accused escaped, leaving his carbine behind. The guard had
received no instructions to release him from confinement

(R18-20).

An extract copy of the morning reﬁort of accused's
battery for 14 March 1945, showed the following entry rela-
tive to accused (R25, Pros.Ex.B):

"Fr duty to AWOL, 1600 hrs, 13 Mar/45.
‘'Fr AWOL to arrest& conf at 9th Armd
Div PWE 1830 hrs 13 Mar/45. Fr conf
to escaped & AWOL 1900 hrs 13 Mar/45.
Fr AWOL to conf 62nd Armd FA Bn 0900

hrs 14 Mar/45".

9162
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Accused's section chief saw him at about 1500 or 1530 hours,
13 March 1945, at which time he was "feeling good". He did
not see him again until the following morning. The permission
of the battery commander was necessary to authorize a trip -
to Bad Neuenahr from the battery area and accused had no such
permission (R21-23, 26-31), ‘

A sworn statement (Pros.Ex.A) given by accused to
the investigating officer after an explanation of his rights
(R24) was received in evidence without objection by the de-
fense (R25). Accused stated therein that on 13 March 1945,
he and another soldier drank two quarts of cognac before .
dinner. After dinner they went out on thelr bicycles, taking
with them five quarts of coghac which they stopped from time
to time to drink. Later they obtained some more liquor. The
next thing he remembered was waking up in a bombed-out building
in Ahrweiler (R23-25, Pros.Ex.A). v .

T 4, Accused, after explanation of his rights as a witness,
elected to remain silent (R37). , ‘

' Private David W. Alvey, Battery C, 62nd Armored
Field Artillery Battalion, testifibd that he and accused
went bicycle riding at about 1330 hours, 13 March 1945,

They had no permission to leave the battalion area, Each
had a quart of cognac and by 1530 hours, accused had drunk
"more than he could handle properly and he started reaksing

a lot of cain", Being unable to do anything with him, Alvey
left and returned to camp (R31=-35). Corporal Ben H. forsyth
of the same battalion testified that he saw accused in Bad
Neuenahr at the time of the incidents complained of, He
could see accused had been drinking, but didn't "know where
you draw the line" on the matter of whether he was intoxi-
cated., He spoke to accused but, although they had known
each other for some time, accused did not recognize him

(R35-36). - ‘ |

5. The findings of guilty of the charges and specifi-
cations under Articles of War 61,69 and 96 (Charges II, III
and IV and specifications thereto), are so clearly supported
by the record of trial that no extended discussion of them
is necessary. With respect to the charge of absence without
leave (Charge III and Specification),a variance between proof
and allegation appears to exist by reason of the interrup-
tion of the alleged 17 hour absence by a brief return to
military control in connection with accused's confinement
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- in Bad Neuenahr., Whatever legal effect may be attributed to
such interruption, however (See CM ETO 5569, Keele; CM ETO
7474, Lofton; SPJGA 1944/13317, IV Bull.JAG, p.10 , the
variance, if any, in thils cases is immateriz],

: As to the assault and battery and -the willful dis-

obedience charged in violation of Article of War 64 (Charge

I, Specifications 1 and 2), the Board of Review is of the
opinion that the record of trial is legally insufficient to
sustain the findings of guilty. 1In both these offenses,
drunkenness constitutes a defense i1f it 1s of such a degree

as to deprive accused, in the case of aggault, of the ability
to understand that the person gssaulted was his superior
officer (NCM, 1928, par 1;49;13 p.147; CM 226842, Gayle, 15
B.R, 155 (1943); CH 223333, Price, 13 B.R. 383 (19423, ang,
in the case of insubordination, ef the ability to entertain
the specific intent willfully to disobey (CM 223336, I Bull,
JAG 159), A reading of the record of trial in this case . -
leaves no reasonable doubt that gegused was in a state of in-
toxication sufficient to deprive him of such capacity. The
officer whom he is charged with having assaulted and disobeyed
obviously did not regard him as elther insubordinate or guilty
of assault within the mening of Article of War 64, He stated.
at various points in his testimony that acoused was "obviously
drunk", "very inebriated", "definitely very drunk", and "irra-
tional", and described him as apparently failing to recognize
‘him as an officer. By clear implication he ascribed accused's
fallure to recognize him to his intoxication and, with respect
to the assault, said that hls blows "would not have injured
me or anything like that", Further evidence shows that ac-
_cused failed to recognize a fellow member of his company at
the time of the incident despite the fact that they were well
acquainted, and that earlier in the afternoon, he and his com-
panion had consumed an excessively large amount of intoxicants,,
Although there is some testimony that approximately half an
hour after the incldent complained of, he appeared to recognize
a commissioned officer as such while 1n the custody of the
~military police, and although three witnesses testified that
they were unable to -statethat he was drunk, this evidence,

as adduced, 1s equivocal and of slight probative value; whereas
all of the circumstances shown, considered as a whole, lead

to no other reasonable conclusion than that accused was irra-
tional on the oecasion in question and too drunk either to .
recognize Lieutenant Wheeler as an officer or to appreciate
the significance and purport of his own actions, Accordingly,
it is considared that the case falls within the principles .
laid down by the Board of Review in CM 223336, I Bull.JAG
'p.161, and that the record of trial therefore is legally in-
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sufficient to support the findings of guilty of violations of
Article of War 64,° It is, however, legally sufficient to

- support findings of gullty of the lesser included offenses

of assault and battery and failure to obey, both in violation
of Article of War 96, drunkenness being no defense in either
of such offenses (CM 223336, supra; Cif ETO 7585, lManning).

6. ~The charge sheet shows that accused is 30 years
and seven months of age, and enlisted 26 March 1941 at Fort

McClellan, Alabama. No prior service is shown.

7. The court was legally constituted and had jurisdic-
tion of the person and offenses. Except as noted, no errors
injuriously affecting the substantial rights of accused were
committed during the trial. The Board of Review is of the
opinion that the record of trial is legally sufficient to
support enly so much of the findings of guilty of Charge I
and its specifications as involve findings that accused did,
‘at the place and time alleged, strike First Lieutenant John
P. Wheeler, Jr., and did fail to obey his command as alleged,
in violation of Article of War 96 legally sufficient to -
support the findings of gullty of the remaining charges and
specifications and legally sufficient to support the sentence.

8. The penalty for violation of Article of War 61 is
.such punishment, other than death, as the court-martial may
direct., The designation of the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of
confinement is proper (AW 42; Cir 210, ‘WD, 14 Sept. 1043, sec.

VI as amended).

udge Advocate
M”% Judge Advocate

%MV V Judge Advocate
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Branch 0ffice of The Judge Advocate General
with the
Eurcpean Theater of Operatiomns -
APO 887
BOARD OF REVIEW NO. 1 . 9 JUN 1945
CM ETO 9194
UNITE DI . STATES ) - BRITTANY BASE SECTICN, CONMMUNICATIONS
g ZONE, EUROPEAN THEATER OF OPERATIONS
Ve ) . :
) Trial by GCM, convened at Morlaix,
Private JAMES L. PRESBERRY ) Brittany, France, 28 October, 18, 19
(33029142), 3860th Quartere ) December 194)ie Sentences Dishonore
master Gesoline Supply Company )  able discharge, total forfeitures
) and confinement at herd labor for
) life, United States Penitentiary.
) Iswisburg, Pennsylvania,.

\

HOLDING by BOARD OF REVIEW NO, 1
RITER, BURROW and STEVENS, Judge Advocates

\

. l¢ The record of trial in the case of the soldier named above has
been exemined by the Board of Reviews

2¢ Accuqed was tried upon the follbwing Charge and Specificationg
CHARGEt Violatiorn of the 92nd Article of Ware

Specificationgs In that Private Jemes L. Presberry,
3860th Quartermaster Gasoline Supply Company, did,
at or near Kermat, Brittany, France, on or about
28 Septerber 194}, with malice aforethought,
willfully, deliberately, feloniously, unlawfully,
end with premeditation, kill one Private Robert L.
Williems, 3860th Quartermaster Gasoline Supply
Company, a human being, by shooting him with a
pistols

He pleaded not guilty and, at least threewfourths of the members of
the court present at the time the vote was taken concurring, was found

guilty of the Charge and Specifications No evidence of previous

ol -
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convictions was introducede At least three-fourths of the members
of the court present at the time the vote was taken concurring, he
was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to hecome due and to be confined at
hard labor,. at such place as the reviewing authority may direct,
for the term:of natural life, The reviewing authority approved the
sentence, designated the United States Penitertiary, lewisburg,
Pennsylvania, as the place of confinement, and forwarded the record
of trial for action pursuant to Article of War 50}.

3¢ The determination of the legal sufficiency of the record ol
trial to sustaein the court!s findings that accused killed Williems
with malice aforethought and thereby wes gullty of murder is in turn
dependent upon the wvalidity of accused's plea of self«defenses The
accused admitted both in his preetrial extrajudicial statements and
in his aworn testimony in court as a witness on his own behalf that
he shot and killed Williams but justified the homicide on the ground
that deceased immediately threatened to tnke accused's life or do him
great bodily harm and asserted that he killed Williams as a last resort
to protect himself,. The law governing the defense 13 well established,

"To excuse a killing on the ground of self-defense
upon a sudden affray the killing must have been
believed on reasonable grounds by the person doing
the killing to be necessary to save his life or the
lives of those whom he was then bound to protect
or to prevent great bodily harm to himself or them,
The.danger rust be believed on reasonable grounds
to be imminent, and no necessity will exist until
the person, if not in his own housze, has retreated
as far as he safely can, To avail himself of the

- right of self-defense the person doing the killing
rmst not have been the aggressor and intentionally
provoked the difficulty; but if after provoking the
fight he withdraws in good faith and his adversary
follows and renews the fight, the latter becomes
the aggressor' (MCM, 1928, par.tha. p.l 63)e

*But before one may take the life of his assailant,
he must ressonably believe that his life is in danger

. or that he is in danger of suffering great bodily hearm,
and he mst also reasonably believe that it is neces-
sary to kill to avert the danger (Acers ve United States,
16l UeSe. 3885 Davis ve Peoes 88 Ille 3503 State ve.
Thompson, 9 Iowa 188§ Wesley ve State, 37 Misse 3273
Smith ve State, 25 Flas 517, 6 Soe 482)e Furthermore,
he muigt retreat if by so doing he may lessen the
danger (15 Harve law Reve 5673 12 Iowa law Reve 171}
18 A.LJRe 1279)s As one court expressed it:

-2-
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'When it comes to a question whether one
man shall flee or another shall live,

. the law decides that the former shall .
rather flee than that the latter shall
die'(m. Ve w'- 58 P.. St. 9. 22).-

 And as said by another courts: .

'No balm or protection is provided for
wounded pride or honor in declining comdat,
or senge of ghame in being denounced

as cowardly, Such thoughts are trash,

ag compared with the inestimable right

to live' (Springfield ve State, 96 Alae’
81. 11 Soe. 250 )

Some courts have departed from the common law rule,,
but in the opinion of Professor Beale their ideal
*isg found in the ethica of the duelist, the German
officer, and the buccaneer® (16 Harve lLaw Reve 577)e

The Manual for Courts-Martial adopts the doctrine of
retreat for excusable selfedefense cases; 1.0, those
arising from mutual combat (MeCeMe 1928, pe. 163 )e
_Presumably the intention 1s to adopt it also in cases
of justifiable self-defense; 1.6+, those where accused
is feloniously assailed (Clark and Marshall, Crimes,
3rd eds, sece 276)s ‘

" Ag noted, the Board of Review is of the opinion: that
accused was not absolved from the killing under the
doctrine of selfedefenses In the first place, it was
not reasonable to believe that accused was in danger
of being killed or suffering grievous bodily barm,
The latter phrase refers to an injury so severe that:
it night maim accused, be permanent in its character,
or produce death (Acers ve UsSes 164 UeSe 388)e. In
Napier's Case (Fost, Cels 278), deceased threw acoused
to the ground,, beat him and held him in such a manner
that he sould not escape the blows, Accused killed
him by cutting him with a penkmife, The court held

~accused guilty of the homieide, In Blackburn ve Jtate
(86 Alas 595 6 Soe 96), deceased, & vicious character
who previously had threatened to kill aceused, pursued
him at a distanecs of five or six paces, with a stick
in one hend and a pair of metal knuekles in the others

" Deceased was a fine physical specimen, Accused jumped

«3a
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across a ditch, wheeled, and shot deceaseds The
conviction wes affirmed, In State ve Thompson .
(9 Iowa 188), deceased advanced upon accused with
& heavy board, He dropped the board and continued
after acoused unarmeds Deceased was strong and in
the prime of life, whereas accused had recently
fallen off a horse and broken several ribs., He head
' - " been out of bed only a day or twoe When deceased
reached & point near accused the -latter shot him,
It was held that accused was not justified in killing
his assailant to avoid a violent beating, he having
no reason to fear death or great bodily barme Simi-
larly, in the present case, accused, armed with a
rifle which he gould have used as a club, had no
reason to fear death or grievous bodily harm, and it
was not reasonably necessary for him to shoot deceased
« to protect 1ife or limb, Furthermore, accused could
. have avoided the danger by retreating when deceased
threatened to sttack him from the steps. To have ree
-treated would have lessened the danger materially, and
. his chances of suffering death or grievous bodily harm
from a thrown bottle were infinitesimel, Instead, bee
lieving that deceased had besn drinking, and knowing
him to be in an ugly, threatening mood, accused
slected to remain on the scene and invite the disastere
He failed to take proper steps to avoid the catastrophet
(cM 23504L, Winters, 21 BR 265,271=272 (1943))e

L4e With respect to the prosecution's case, the record of trial
contains proof, although in some details confused, of the asctivities
" of deceased, eccused and their fellow soldiers on the night of 27
September 1944 in the neighborhood of their organizationd bivouac et
or near Kermat, Brittany, Francees Aside from the fact that a soldier
- named Storta saw accused and deceased in the house of a French farmer
named Urien (Pros.Exe2) earlier in the evening at which time they
were engaged in a quarrel wherein accused said to deceaseds "You
mother fucker, you are so bad, let's go out in the field and shoot
it out* (R45), the determination of the vital question in the case
does not require a rehearsal of the events prior to the time accused,:
deceased and Privates Cordell Prather and Isroy Gibson and Private
First Class Theodore F, Timberlaks (&1l of 3860th Quartermaster
Gasoline Supply Company) left the house end assembled in the barnyard
of the Urien farm (R68,82)¢ Accused and deceased then renewed their
argument, Accused was armed with a pistol; Timberlake and deceasad
each held possession of cerbines; Prather and Gibson were unarmed
(R68,82)¢ Timberlake protested to accuseds *Don't do that", when
accused, displaying his pistol advanced on deceased who cried,

.'h-
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*Stand back dcn't none of you come up on me® (R68,59)e Following
this episode, Timberluke esnd Zibson dissppeared behind a haystack
and according to Gibson finally went to the camp (R69)s Deceased
then turned to Prather and demandeds *¥hat the hell you all doing
here anyway?" exd informed Prather that he ®should be back to camp®e
Accused thereupon declared "Don't be botbering that boy" end handed
his pistol = a German Iuger « to Prather (R83,84,35,1033 Pros.Exel)e
“Williams, the deceased, snatched the pistol from Prather and said to
accuseds "You son-of~a-bitch you tried to give him your pistol® (R84)e
At this time deceased expressed the opinion that Gibson hed concealed
himself in the heystack for the purpose of leter attacking him and
declared he intended to set the haystack afire for the purpose of
making Gibson disclose himself, Accused and Prather prevailed upon
Williams to forego execution of the project (RB5)e. Decemged then
directed his attertion to accused and Prathery ordered them to
'walkeout® of the farm house driveway ard exclaimed, "You two walk
aheed of me® (R84,85)s Neither accused nor Prather had & weapons
Deceased had his carbine slung over his shoulder and held in his hands
accugsed's piatol and *another funny little pistol", which he had
epparently kept concealed until that moment (R85)e

Prather and accused walked from the driveway into its interw
section with a road (ProseEx.2) and then turned right and proceeded
on_the roade Accused was first in the line followed by Prather and
deceased was in the reare On the right hand of the men as they advanced,
the surface of the road wes about six feet below the lovel of the ade
joining field. A steep inclined bank was thus formede. When deceessed
reached a point about 100 feet from the driveway he suddenly climbed
the embankment with the exclamation, *You all wait right here and
don't start anything® (R85,86)s He carried the German pistol in one
hand and his own pistol and the earbine in the other hand, When he
reached the top of the embankment accused and Prather had halted and
turned and faced deceased, Deceased looked over his shouldsr in the
direction of the two soldiers (RB6)e A shot rang outs It came from
the direction of the well in the farmhouse driveway (which was located
behind a hedge) epproximately southeast of deceasede Prather saw the
flash of the discharge and hence knew its origine Deceased fell from
the embankment into the field and c¢alled out *Presberry®., The latter
climbed the embankment to the place where deceased fell, Upon arriving
. near deceased he called to Prather "I got my pistol®"e Then three
shots sounded - the first, then a short pause end two in rapid successione
These three shots socunded alike to Prather; they did not sound like
the first shot from the hedge (R13,27,87,95)s Prather climbed the
embankment and saw deceased lying in the field, Accused stood sbout
two feet from deceased's head and held his pistol in his right hand, .
It was pointed to the grounds. Deceased lay on his left side, His
face was toward the open field; his feet were extended toward the
barn (Prose.Exe2)e His helmet was on the grouand about two feet west

“-5=

SVR— 9104



GONFIDENTIA

(1hk)

- of his head, His carbine was on the ground (R87,89)s Prather
asked accused, "Did you shoot that man?* Accused replied, "Well,
he tried to get me*, Both accused and Prather descended the rocad
bank and stood in the roade Accused said to Prathers 9"Ist's go
back in the house",s Prather protesteds "Don't you think we hed
better go back to camp?* Accused insisteds "No, let's go back
in the house®, The two soldiers then entered the Urien farmhouse.
Prather fixed the time of the episode above described at about
10¢30 pme The two soldiers remained in the house until about 2330
am, 28 September, when they returned to their camp, during which
time they played dominoes and consumed intoxicants (R28,29,88,89)e
In the house Prather saw accused in possession of his own pistol,
the German Iuger, and the small pistol which deceesed had held in
his hand as he climbed the road embankment, On the way to camp,
aceused threw away the latter (decessed's) pilatol (R89).

- Gibson, as a witness for the prosecution, testified that
on the morning of 28 September accused in his presence and in the
presence of Prather and other soldiers, wiped a pistol (which was
not of Amesrican make) with his handkerchief, Prather asked to
inspect it and when he handed it back to accused the latter saids

*Baby, you strictly did the work for me". (R72)e

When a soldier informed accused that deceased had been killed on
the previous evening, accused exclaimeds

'Every 'son~ofea=bitch' I meet up on telling me
Williams got killed * ® * people's getting killed
every day, * * * I'm tired of these 'sonseof=
bitches' telling me about he got killed, which he
should have been dead & long time ago" (R72)e

Cpatain leroy L. Metz, accused's commanding officer, was informed
by a French farmer on the morning of 28 September of the discovery
of Williams' body in a field near the company biwvouac (R32)e FHe
went to the scene of the homicide and sew deceased's body. He de-
scribed his observations as followsg

*The body of Williams was lying where the wedge
starts breaking away from the even edge of the
field on the lane side of the -field on which there
is a path that cuts up from the lane to the field,
% « »/That position/was about thirty-five or forty
feet /from_the corner of the field where the well
is 10ca.1:<>§7‘l * *from the lane to the top of the
embankment is around eight or nine foot, and from
the top of the ambankment to the field where the -
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body was is about two to three foot from the

top of the embankment, [/The body wag/about

four feet /from the embankment/, ® * * Williem's
body was lying on hisg left side with his head ‘on
his left arm, and his right wrist crossing his
left wrist, and his right leg wes on top of his
left leg, _His feet were pointed towards the house
[E%os.Ex.g7 and his back was pointed toward the
lane or to the embankment that seperated the field
from the lane.* * * Fis helmet was ahout two feet
from his head * * % directly to the rear of his
head, It was toward the other end of the field
away from the houses * * * His rifle was lying
about five or six foot from his feet, between he
and the house, * * * The mzzle of the rifle was
pointed toward the embaniment -- toward the side ww.
the butt was pointing toward the barn® (R32,33)e

First lieutenant Phillip Schiff, one of Captain Metz's curordinate
officers, accompanied the latter to the scene of the homicides He
picked up deceased's carbine, disengaged the magazine, pulled back
the bolt and latched ite There was no certridge in the chamber,
Captain Metz examined the weapone It gave off no smell of powder
and the barrel had no appearance that it had been fired. There
were 13 cartridges in the magazine (R37+39)s Two nine-millimeter
cartridge cases were found two feet from the center of the front
of the body (R101,106; ProseExs.3 and 4)e In investigating the
homicide, Agent Charles L. Van Riper, Criminal Investigation
Division, 18th Military Police, dug in the area of ground where
deceased's head had laine About 12 to 1l inches from the surface
he discovered two bullets (R101; ProseExse5,6)e It was definitely
determined that these bullets had been fired from the German luger
pistol which accused surrendered to Captain Metz on the morning of
28 September (R35,103,1053 Pros.Exel)e.

The prosecution introduced in evidence accused's voluntary
extrajudicial statements (Pros.Exe7$ R1033 Pros.Exe8; R118,123)s
Pros.Ex.7 was obtained from accused at 0200 hours on 29 September
194)is The pertinent part thereof is as followss

*I passed Prather my pistol and told them that
they both had a piece, meaning e weaspone Then
¥illiems and Prather continue to argue and Prather
passes my pistol over to Williams, We all three
then walked out of the yard around a bank of hedgee
row and Williams starts arzuring again, At this
time Williams has three pistols and a carbine on
himself,. Williems says that he is going to kill
us both and then he says, I am going to give you

a pistol and Prather a pistol and he starts up the
hedgerow bank into a field, As he gets to the top

9194
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of the bank, he has both pistols in one hand his
carbine in the other, which was pointed at us,
When Williams gets to the top of the bank a shot
rings out and he fell and calls to me asking me
why I did it and T told him how could I shoot him
when I did not have a weapon, He then asks me to
come on up on the dbank and help him and I went on
. up on the dbank and Williams was lying on his belly,
: our pistol laying a few feet frowm him ard he holding
his carbine,. As I got up on the bank, he fired a
round and said that I thought he was hurt bade He
coughs and groans and hs sorta turns over,. then he
asked me to help him againe I went over to pick up
my pistol and he sorta bends over with his carbine
pointed at me with his hard on the trigger and when
he started shooting at me I started shooting at him,
shooting him twice, both times in the head I think,
. Prather came up on the bank after the shootinge
- Who shot Williams the first time I do not knowe'

Pros.Ex.8 was cbtained later in the day on 29 Soptember 1944 by the
same agent who obtained ProssExe7s In pertinent substance it is the
samB 83 ProseEXels

, Major Dolph L. Curb, Medical Corps, 127th General Hospital,
made a8 post-mortem examination of deceased's body on 29 Septembers
With respect to his findings he testified as followas .

"There were a number of wounds on this bodye One of
them was a smell, round one about one centimeter in
diametar just below the center=third of the right
eyebrowe A second was located on the back-of the
head, slightly to the rear of the midline, This one
was higher than the first beinz about two centimeters
in diameter and contained fragments of bone and brain
tissue, suggesting that it was one of exit, Another
one was located on the back of the right shuuldere
This one was small, round, with smooth margins and
was also about one centimeter in diameters It cone
nected with the passage leading upward through the
-right shoulder muscle to the right side of the neck
where there was a break in the skin about two centie
meters in diameters The passage then continued upward
to the right angle of the jaw, which was fractured,
then pessed upward through the roof of the mouth end
the bese of the skull in the direction of another
opening in the top of the head just to the left of the
midline, There was another one in the left side of
" the front of the chest slightly below the nipples
This one was round, with smooth margins, about one
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centimeter in diameter and it connected with the
passage that led to the right missing the heart

. and lung, penetrating the dilaphragm and then passing
through both the left and right lcbes of the liver,
The right lobe of the liver was severely lacerateds
The passage then continued outward through the right
body wall, passing between the ninth and tenth ribs
making exit through a wound in the skin about two
centimeters in diameter, There was another one on.
the outer aspect of the right upper arm which passed
a short distence barely beneath the skine I believe
that's all* (R4l)e T

He further testified that immediate death would not necessarily have
resulted from the wound caused by the bullet which entered deceaged's
left breest, penetrated his disphragm, passed through his liver and
exited from his body along the right flanks There would have been a
period of consciousness following this wound (R42)e. Death probably
but not necessarily followed immediately from the wound inflicted by
the bullet, which entered the gkull above the right eyebrow and left
at back of the skull and the bullet which penetrated the right shoulder
and left the body at the top of the skull nesr the other exit, There
would have been no period of comsciousness following the entrance of
these bullets (R51,42)e

Se¢ In justification of the homicide, the defense firat showed
deceased's bad reputation for peace and quiet in the companye The
. following is the testimony with respect to deceaaed on this issue
and on his condition as to sobriety:

Private Stanley Storts of accused's unit testifileds

*Yes, he was a nice fellow when he was sober
esseWhen he isn't drinking, he was a nice fellow,.
» » */His reputation when drinking was/ Nesty® (RS53)e

Timberlakes

*it seems that Williams.sehe was pretty drunk,
Prather was pretty drunk, They weren't off. their
e ‘feet, but they were drunk' (R59)s .
Gibsont:
*/Deceased’was cussing that night. ® * * at all of .
the rest of them which was Presberry and Cordell
Prather and Timberlake® (R77,78)e .
Pratherg

*The reputation of the deceased, Robert liiliamé,A
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vas deangerous when he had boen drinkinz* (R97).

Corporal Smith Cunninchem of accused's unity

*I have seen him /Filliasy/ drunk a lote * * *

I _have been .in hiz company while he was drivking
[f know the reputation of Private Williams when
he hes been drinking, It is/ Pretty ugly when
he was drinking® (R127)e

. Accused;

*Well, as much as I hod bsen argund him, I could
not exactly say a meen sort of/fellows But I
do now.of occasions when he had been drinking,
he had pulled & gun on our camranding officer or
one of the sergeants who is here now" (R123),

As a witness on his own bebalf accused testified as to the
events immediately prior to the homicide as followsg \ '

"Knowing Williams by some incidents that have happensd
in the pasteeowhat he would do when he 13 ‘hilated’s.e .
in other words, when he gets mad, I pass Prather my
weapon, my pistols Prather in turn passes my plstol
over to Williams cusses me thene, He calls me a bunch

~of 'mf's's S0 I tell him, 'I would do the same for
you, if Prather had a gun pointed at you and you didn't
have any weapon®s I was a 1little ahead of my storyeess
When Isroy Gibson left, well, Willisms swears that
Ieroy 18 laying around the haystack waiting for him,

. So I tell Williems, 'I will go eround the haystack,.!
If he was up there, I would let him knowe I went
around the hsystack and returneds I didn't see Gibsone
When I got back I told Williems, Williams says, *'I
bet you 500 francs that I know a way to get him ocute!
I then tells him, '0K., it was a bet,' I takes the
money from my shirt pocket, ltys 1% on the groundas
Williams reaches in his pocket,. takes cut matches
and goes towards the haystacke Prather and I persuade
¥illiams not to set the people's hayatack on fire.
Now back to where I left off, After Williams having
my pistol, his carbine,sehe marches Prather and I to
‘the rear end of the house, toward the lane, Ve gets
to the laneeseI stop and light a cigarette, thinking
that 1f T could get close enough to him, I would grab
him, try to tale the weapon to prevent any trouble,
Williams had sworn that he would go both of us® (R109,110)e

L] L J .

*Then Prather was marching, I 'oﬁm say, Ato the right

e if - 9194


http:carb1ne.,.he

CONEINENTIAL

(1L9)

of mesesewalking rather to the right of me next to
the hedgerowe I was in the:middle of the roade
Williams gets in front of use  He was ‘just about
five feet from the opening going to the field,
leading off the field, He said, 'Now I am going
to give you both a chances, I have two pistolsese
I have your pistol and my owne I am golng to
~elimb up this bank, throw you the pistols and we
- will shoot it oute' So he began climbing the bank,
* % * Ho climbed in a way that he had us covered® (RIIO).
.
"He was partly bent, with his back towards the north-
east end of the field, - His carbine wes in his right
hende ¢ * * I would say he had just about another step
to goe His right foot was at the top of the benke A
shot rings out from the eastseelt could be the eastees
‘or from the corner of the field by the well, Scmewhere
in the vicinityeesI don't say exactly it was in the
corner, but it was at that end of the field, ¢ * *»
He tumbled over the bank, * ¢ ® Williams called out
to me, saying, 'Presberry, why 4id you shoot me?' I
called back to him how could I shoot him when he had
nw weapone * " ® He caz.led for me to help him* (R111),. .

'I climbed the bank, got over..-I saw my pistols It
was a light night, * * * My pistol, I would say, was °
about two feet from the slope of the near side of
the field in the bank row, * ® * The position of

' Williams when I climbed over the bankeeshis Peet was
over towards the end of the field near the house,
His head was towards the opening part of the fieldses
.the gates He was lying on the right arm, kind of
resting on his right elbowseskind of holding himself
with his left hande Hia carbine was in his right

- hande ® ® ® Well, when I was pisking up my pistel,
Williems was in the position I just described to youe
When he fireseseeshe fires a shotese * ¢ *. He fired
that shot at me, * * & I wes picking up my pistole
® * * well, being scaredsesseeing the muzzle of the
carbine pointed at meesesel immediately fired at him®
(R112)0~

Accused further asserted that decsased fired just as he concluded
the statements, "You thought I wes hurt bad®,.. The mzzle of de-
ceased's carbine was pointed at accused after the shot was fired
(R112). Accused declared he shot at deceased *merely to defend
myself* as he was afraid deceased would shoot a second time at him,
He went up the embankment'to assist Williams and would not have shot
him had Williams not fired at him first (R113)s Accused admitted
that he and Prather went to the Urien house and played dominoes
until after 2400 am on 28 September, but denied he had subsequently

- 11 - ’ oot .
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.

talked to either Gibson or Prather with respect to the hamiside
(R114)e When asked on crosseexamination if he did not think it
advisable to inform Captain Metz that he had killed lllliazm.
accused repliedc ‘

*"To be frank with you, it never crossed my minde .
After he called me, I went up there to help himees
T was willing to help hims, I merely picked up

my piece and going to place it in my holsterees

to help to teke him to campeeesand while picking

up my piece, looked over at hime He had his carbine
trained at mes Then he says, 'You thought I was -
hurt bads' He pulled hig triggere ®* ®* ® I fired,
sir* (R117)e !

Further, on cross~examination acocused admitted that he signed another
statement (which was not introduced as evidence) on 1 lNovember 194,
uport request of Lieutenant Weiss, the investigating offiser,. which
contained the following declarationg

*His carbine was held by the right arm and hand,

and he fired it that way., ‘I was about 6 or 7 fest’

away from hime, As soon as he fired, I fired back

Just above the flash, I coulld not sse musch more

than the outline of his body in the position which

I have deseribed, so I 4id not take any other aim

except above the flesh from his ‘carbine, so I cannot

be sure that both my shots struck hi.m in the head®
. (R121)e - ‘
6o The court in the exsrcise of its funétions as a fact finding
body resolved all the sonflicts in the evidence against accusede ’
Therefors, the Board of Review accepts said findings as presurptively
correct, but will exsmine the record of trial to determine if they
are supported by competent substantial evidence (CM ETO 895, Davis

et alg CM ETO 1554, Pritchard; CM ETO 1631, Peppery CM ETO 11072,

g_qggeman)o.

Certain physical and objective facts in the case presented

for the ¢ourt’s consideration substantial evidence which denied accused's
contention that he killed Williams only after Williams, lying prons

on the ground, fired at him with his carbine, Medical testimony

without contradiction established that deceased's body bore four
separate wounds which evidenced the entrance of bullets into his bodys -

c12 e
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- ae. Below center third of right eyebrow exiting
~ in back of headg

be. In back of right shoulder exiting at top of
head to left of the midlines

ce Slightly below left nipple, passing through
diapbragm and liver and exiting between ninth
and tenth ribs; '

‘de. (n outer aspect of right upper arm inflieting
a superficial flesh wound,. . :

These four entrance wounds account for the four shots that were fired,

" One came from an unknown assailant who fired from a point near the well,
Three of the wounds eould only have been inflicted by accused, Two
bullets wre found underneath the surface of the ground where deceased's
head had lain and it was clearly demonstrated that they were fired from
accused's German pistols The inference therefore is irrefragable that
entrance wounds ae and b, supra were inflicted by accused, Prather and
other witnesses testified that only four shots were heard « the shot
from the unknown assailant and three shots of the same resonance which
beyond doubt were fired by accusede There was no f£ifth shot accorde
ing to this line of testimony,

Prather, who saw deceased within a few gseconds after accused
had discharged his third bullet,declared that deceased lay on his left
side with his face toward the open field, Captain Metz, on the morning
of the 28 September, a few hours after the homiscide, discovered Williem's
body in the position described by Prather, and also found deceasedt!s
carbine on the ground on the field side of his body with the muzzle
pointed toward the embankment and the butt toward the house (Pros Exe2)s .
Two oartridge shells from accused's pistol were found on the field
side of accused's body and of erucial importance is the faect that dee
ceased's carbine carried no evidence that it had been recently fired.

It gave off no odor of burned powdere In the absence of a mechanical
defect (which is not even suggested in the evidence) when a carbine
1s fired a loaded shell is autamatically injected into the chamber,
‘there was no shell in the chamber of accused's.carbine,

The legitimate inferences from the foregoing facts, established
beyond reasonable doubt, are obviouse When accused fired the two shots
(as and b,) deceased must have lain on his left side facing the open
field because these entrance wounds were on the ripght side of his face
and on his right shoulders Wound ce was "cn the outer aspect of the
right upper arm which passed a short distance barely beneath the skint®,
The Jocation and nature of this wound « e superficlal flesh wound on
the outer aspect of the right arm « are wholly consistent with the
fact that deceased reclined on his left side when he also raceived
this wound,.

It cannot be determined from the evidence in what order the
three wounds were inflicted, but the inference is reascnable - ..
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and sequential that wounds aes be, - and ds were the results of

the three shots diccharged by accused,. Medical testimony proved
that deeth most probably followed immediately upon the infliction
of the head wounds, and the inference is reasonsble and logical that
deceased rested on b3 Left side not only when he received the three
shots from sccused's pistol, but &lso that he never moved after they
entered his bodye Stated otherwise, he was im the same position
when he received the death-dealing wounds as he was' when he was seen
a few seconds later by Prather and when discovered by Captain Metze

Against this evidence, intrinsic in the case, and the
legitimate inferences therefrom, is accused's declaration made as
2 witness im his own behalfs

"The position of Williams, when I climbed over
the bankeeshis feet was over towards the end of
the field neer the houses. His head was towards
the opening part of the field..ethe gate,- He wes

lying on the right srm, kind of resting op hig

right elbow..ekind of holding himself wjith hias

left hand,. s _cerbine was in h ight h * e
Well, when I was picking up my pistol, Williems was
in the rosition ust deseribed t when h
firesessehe fires a shot * * ® He fired thet ghot
at me /whe wes picking u stol' (R112)

underscoring supplied),

If accused's courtroom version of the events following his
arrival at the top of the embankment is to be believed, it is necese
sary to discover evidence in the record that after deceased fired
his carbine at accused he turned over onto his left side and threw
his carbine on the field side of his body where it was found by
Captain Metze Only in accused's statement (Pros.Exs7,8) is such
action suggesteds

*As I got up on the bank, he fired a round and
said I thought he was hurt bade He eoughs and
groans end sorta turns overe then he asked me to
help him againe went ove isk t
and he sorta bends over with his carbine pointed

at me and with his hend on the trigger and when
he started shooting at me I started shooting at

him, shooting him twice, both ‘times in the head
I think* (underscoring supplied)e ‘

In his statement 'to the investigating officer, quoted ebove, which k
accused admitted he made, he gave a third version of the shootings

-l e
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*His carbine was held by the right arm and harnd,

and he fired it that ways I was about 6 or 7

feet away from him, As soon as he fired, I fired

back just above the flash, ® # ® I did not take

any other aim except above the flash of his carbine,,

8o I cannot be sure that both my shots struck him

in the head" (R121),
It is manifest that all of accused's descriptions of the episode cannot
be true, With such conflict existing in accused's own statements an
issue of fact was creited peculiarly for consideration by the courte
Had it believed accused's version of the homicide es given by him in
open court, his acquittal would probably have resulted, Oppositely
the status of the proof was such as to justify fully the court's action
in rejecting accused's evidence and in accepting the facts, pvroved by
-the intrinsic evidence above demonstrated, and the reasonable infer=
ences therefrom, as the basis of its verdict, viz, that deceased
offered no violence to accused whon the latter reached the top of the
embankment, but that he was prostrate on the ground and cried to ace
cused for suscor, and that accused,baving picked up his own pistol «
- the German Iuger = stood over deceased and disecharged three shots into

his body = two of which were immediately fatals

The facts of the homigide, being thus determined,. it is manie
fest that accused's life was not imperiled by deceased nor did eccussd
stand under threat of great bodily harm at the hands of deceased,
Conversely, accused, having recovered possession of his pistol and
seeing deceased in a wounded and helpless condition on the ground
before him, deliberately and with calculation seized the opportunity
.to kill him, He discharged three bullets intowccused's body, two of
which beyond peradventurs were of such a nature as would cause instane
taneous deathe The use of a deadly weapon under the circumstances
disclosed established the essential element of malice and the resultant

homicide was murder (CM ETO 438, m%%m_sm@, CM ETV 1901,
Miranda; CM ETO 6229, Creech; CM ETO 6682, Frazier; CM ETO 7315, Williems).

7e¢ The charge sheot‘,sh\ows that the accused is 26 years nine months
of age and that he ‘war inducted 26 Mareh 1941 at Philadelphia, Penn-
sylvania, to serve for the duration of the war -plus six months, His
period of service is governed by Service Extension Act 1941. Ee had
no prior service, - , ) '

8¢ The court was legally constituted and had jurisdiction of the
person ard offense, No errors injuriously affecting the substantial-
righgs of accused were committed during the trials, The Board of Review
i3 of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence,

- 15 =
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9¢ The penalty for murder is death or life imprisomment as
the courtemartial may direct (AW 92). Confinemsnt in a penitentiery
is authorized upon conviction of murder by Article of War and
sections 275 and 330, Federal Criminal Code (18 USCA L54,567)e The
designation of United Stetes Penitentiary, lewisburg, Pennsylvania
as the place of corfiuement is proper (Gire.229, WD, 8 June 1944,

86CeII,, parsald(l4)y 3b)e.

Judge Advocate

Judge Advocats

Judge Advocate.
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Bra.nch Office of The Judge Advocate General
. with the
- European Theater of Operationa
“ . o APO 887
" BOARD OF REVIBN NO. 1 5 APR 1943
. M ETO 9235
UNITED STATES g 10TH ARMCRED DIVISION
v ) Trial by GCM, convened at Trier,
: ) Germany, 16 March 1945, Sentence:
Technician Fifth Grade ROBERT g Dishonorable discharge, total for-
SIMMONS (34251650), L48th Quar- feitures and confinement at hard
termaster Truck Company ) labor for 10 years. United States
. ) Penitentiary, Lewisburg, Pennsyl-
) vania. .

- HOILDING by BCARD OF REVIEW NO. 1
RITER, BURRON and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named |
"above has been examined by the Board of Review,

. 2. The charges were served on accused on 16 March 1945

and he was arraigned and tried at 1405 hours on the same day (R3).
The record of trial shows that the defense affirmatively stated in
open court that accused did not object to trial at that time (R5).
Under such circumstances no prejudice to substantial rights of
a.ccus;d is disclosed (CM ETO 8083, Cubley, and authorities therein
cited :

- 3. The eourt was legally constituted and had jurisdiction of
the person and offense. No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and ths sen-
tence,

4. Confinement in a penitentiary is authorized on convic-
tion of assault with intent to conmit murder by Article of War 42

-1- 9235
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and section 276, Federal Criminal Code (18 USCA 455). The
designation of the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement is proper (AW h2, .
Cir. 229, WD, 8 Jun 1944, sec.II, pars.lb(4), Bb) .

Vs '
/I vt ' Judge Advocat\.e
/[/ uzﬁw Judge Acivocate

Q/AW{Z m»«, A Judge Advocate
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Branch Officé of The Judge Advocate General

with the
European Theater of Operations
AP0O 88?
BOARD OF REVIEW NO, 3 29 MAY 1945
CM ETO 9246
UNITED STATES ') NORMANDYBASESEGTION.COMNICATIO!B
: ) ZONE, EUROPEAN THRATER OF CPERATIONS
Yo ) . .
) Trial by GCM, ccnvened at Granville,
Private FELTON JACOB )  Manche, France, 16, 17, 24, 25
(38238617), Company A, )  January 1945. Sentences Dis- .
4 7th Signal Heavy Con- ) honorable discharge, total forfeit-
struction Battalion )  ures and confinement at hard labor
) for lifes United States Peni-
) tentiery, Lewisburg, Pennsylvania,

HOIDING by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

1. The recard of trial in the case of the soldier named above
has been examined by the Board of Review,

2+ Accused was tried upon the following Charge and Specifications
CM! Violation of the 92nd Article of War,

Specifications. In that Private Felton Jacob, Company A
44 7th Signal Heavy Constriction Batsalion, XXIX
Teactical Air Command, 4id, at Villege du Bois,
Monthuchon, Manche, France, on or about 9 August
1944, roreidly and feloniously, againat her will
have carnal knowlodge of Mlle Yvonne Bellamy,

He pleaded not guilty, and -all members of the court present at the
‘time the vote was taken concurring, was found guilty of the Charge
and Specificatione xvidence was insroduced of one previcus con-
viction by courtemartial for absence without leave for one day in
violation of Article of War 61 and for breach of srrest in violation
of Artviele of War 69, All members of the Sourt present at the time

-
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the vote was taken concurring, he was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or
to become due, and to be.confined at hard labor at such place as
the reviewing authority may direct for the term of his natural life,
The reviewing authority =;proved the sentence, designated the United
Statves Fenitensiary, iewisburg, rennsylvania, as shs place of con-
finement and forwarded the record of trial for action pursuant to
Article of War 504

3¢ The evidence for the prosecution wes substantially as
follows: .

Yvonne Bellamy lived with her family in a twoe-story house
in village du Bois, Monthuchon, Manche, France, The family cone
sisted of Yvonne, her mother, her fourteen-yeer-old sister, Denise,
her cousin, Andre letrouit, and another sister and two brothers.
On the night of 8«9 August 1944, accused's organization was divouacked
at a distance from the Bellamy home variously deseribed by the
witnesses as 200 yerds and 300 meters (R7,14,82,88,96,97). Shortly
after midnight, 8 August 1944 (Army time), the entire family was upe
stairs when it was disturbed by two colored American soldiers who
were knoeking at the front doore Andre and Yvonne went to the . window
and asked them what they wanted, They said they wanted the women
to come down, When Andre told them this was impossidble, they fired
three shots, two in the air and one through the window from which
Andre and Yvonne had spoken to them a moment before, The entire
femily then went downstairs and Mademe Bellamy opened the doore

The two soldiers, armed with guns, stood outside, One was

smaller than the other and spoke French "correctly enough®, He
kept asking Yvonne to “come here® and finally Madame Bellamy, being
frightened, shut the doore  The soldiers then fired another shot,

- this time above the doore The family fled through the back door
and Yvonne and her mother ran toward their neighbor's house some

"300 meters distant, When they had gone about half way, they found they
were being followed by -the two colored soldiers, The smaller one ’
who had spoken French at the house seized Yvonne, She fought him
and shouted and he struck her with his fist on the left side of her
face, He put his weapon down, threw her to the ground end foreidly
had intercourse with her, Penetration wes accomplished and after
about ten minutes, the soldier and his comrade, who had meanwhile
occupied himself with Mademe Bellamy, went off in the direstion of
their campe Yvonne fought and shouted for help throughout and did
not ecngsent to the intercourse, Neither Yvonne, Madame Bellemy nor
Andre wes able to recognize Yvonne's assailant by sighte Andrel,
however, recognized the smaller soldier as one he had previously

seen on three different occasions, such recognition being based
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solely on the man's voice and manner of speaking Frenche He identi-
fied accused as the mane Accused was the only negro soldier he had
ever heard speak French (R7-21,25-35+35+47096=93,168=177).

On 9 August 1944, Yvonne, her mother, and her sister, Denise,
were taken to the area occupied by accused's organization at Fougeres,
'~ France, Twelve men, including accused and two other soldiers who
spoke French, were formed into an identification parade, Nons of
the three women identified any one as having been at their homs on
the nighi of 8=9 Auguste, Iater in the evening the entire ecompany
marched past them and, again, none was able to identify Yvonne's
assallant, although there is some evidence that Denise recognized
accused as having been at their home on occasiona previous to the
night of the rape (R22«2l,7h~T77,84=86,88,94=96)¢ Yvonne testified:
that after the identification parades, they saw accused talking to the
police and Denise t0ld her that she had seen him previcus to the
night in questions Yvonne then recognized his voice as being the
same as that of the amall soldier who had spoken French to them at
their house the night she was attacked (R22-24)e On 15 August 1944,
Andre letrouit was taken out to a place where accused and ten other
men of his company were workinge The men were lined up and Andre
pointed out acecused, recognizing him from his previous encounters
with him, and, after conversation with him, identified him as the
scldier whose wvoice he had heard at the Bellemy home the night of

the rape (ml.u-h7.5u-56.67-69.76-77.175)-

Mademe Bellemy identified two bullet holes in her house,

" one on the second floor and one on the first, as having been caused
by the shots fired on the night of the incidents, stating that
theretofore no such holes had existed (R33-35)e The bulleta were
extracted from the holes in her presence, and upon being properly
identified on trial, were introduced in evidence as Prosecution's
Bxhibits 1 and 2 (R;8«59,60=72)¢ On 9 August 1944, the Civil Affairs
Public Safety Officer obtained a carbine, ¢30 caliber, which head
previously been issued to accused amd was admitted by him to be his
Tifle (R73«74+78+79)s The carbine had been recently fired, dbut
accused explained this by stating that he had used it to shoot at
fish in a pond some daya previously and was corroborated in this
explanation by a sergeant (R87)e¢ The civil affairs officer then
caused the gun to be fired into a piece of wood and the bullet thus

- @Qischarged, upon proper identification, was admitted in evidence as
Prosecution's Exhibit 5 (R79-84,88-90,90=94)s ' Expert testimony by
Mre Robert Churchill, gun expert of the Metropolitan Police, Iondon,
showed that the three bdullets (Prosecution's Exhibits 1, 2, 5) had

.21l been fired from the same rifle and that such rifle was a United
States Carbine, 430 caliber (R128-1)43),

ke Accused, after being warned of his' rights, elected to testify
under oath (R146)s He stated that he spoke French, having learned
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the language in louisianae, On the evening of 8 Auguast 194}, he went
walking with a friend after chow and returned to camp at about seven
o'clocks Hs and three other men occupied a double pup tent and two
others bad a tent approximately ten feet awaye Accused and his tent
mates went to bed at about ten o'clock, and after talking for a few
minutes, fell asleep, He remained asleep until awakened by a sergeant
and a private of his company who said there had been scme screaming
and shots in the vicinity and asked him, since he spoke Frenchk, to go
with them to find out what had lappenedes Accused declined and went dback
to sleeps He did not awaken again until morning, and so far as he knew,
no one left the tent during the night (R147-148,155«159)e He admitted
having seen and conversed in French with Andre on two occasions previous
to the night of the offenses chargede On the two identification linee
ups of 9 August 194k, none of the three women identified him as having
been at their home on the night of 8«9 August 1944, but he overheard
Denise tell the interpreter that she had seen him on a previous oc-
casione 'his statement was true and the interpreter thereupon had
accused speak in Frenchs The sam evening, he was asked to give his
gun to a British officer, who took it and caused it to be dischargeds
He 414 not have his rifle at any time during the evening of 8«9 August
1944, having left it in his tent, He did not lend it to anyone and
the next morning he found it wnere he had left it, although he did not
know whether it hed been moved during the nighte A few days later,
while he was working with a group of about nine men, they were all
lined up for identification by Andre, He pointed to accused and there-
after accused spoke French to him (R1,8=154,156=167)e:

Accused's story was corroborated in part by the testimony of
the two ococupants of the neighboring tent, both of whom stated that
accused went to bed at about ten o'eclocke They retired at about the
same time and did not hear enyone leave accused's tent during the nighte
They next saw accused the following morning (R101=-107)e Further
corroboration was given in the testimony of one of accugsed!s tent mates
and the stipulated testimony of the other twoe All agree that accused
went to bed at about ten o'clock and, to the best of their knowledge,
did not lsave the tent during the night, Accused was separated from
the entrance of the tent by two of his tent mates and could not have
left without disturbing theme, All three heard the conversation during
the night between accused and the men who asked him to eid them in ine-
vestigating the disturbance (R107-117,144)s Private Freddie Wataon,
one of the men who awekened accused for this purpose, testified that
he and various others heard shots amd screams coming from the vieinity
of a house scme distance away at about midnighte They went to in-
vestigate and after approximately an hour, returned to camp and awakened
accused for the purpose of asking him, in view of hig ability to speak
French, to aid them in an investigations Accused appeared to be sleeping
soundly and upon being awakened, refused to go (R118«127)e
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5e¢ The fact that rape was committed upon Yvonne Belleamy at the
time and place specified is proved beyond any doubt by the uncontrae
dicted evidence of the prosecutions The important question in the
case is whether accused has been sufficiently identified as the perpe-
trator of the crimes This is primarily an issue of fact on which the
. determination of the court, as in all such issues, will be disturbed
by the Board of Review only if it is unsupported by substantial
competent evidence (CM ETO 9304, Suitt)e The Board of Review's
function: is to determine whether such evidence existas and a brief
review of the proof in this connestion is therefore desirable,

Both Yvonne Bellamy and Andre Letrouit testified positively:
that they recognized accused as the shorter of the two men who were
at the door of the Bellamy home on the night of 8«9 August 194k4e
Their recognition, however, was based not upon accused's appearance,
but upon his voice and his manner of spesking Frenche Both witnesses
were shown to have heard accused spesk French on other occasions, Andre
having heard him several times before the incident charged and once
aftervards, and Yvonne having heard him the next day. Since Yvonne
testified that her assailant was the smaller soldier who had spoken
French at the doorway, in which testimony she was corroborated to some
extent by her mother, the identification of accused as such assallant
logically follows, Further proof on the issue of identity was proe
duced in the form of the testimony of the ballistics expert, a type
of evidence which is entirely acceptable provided, as in the instant
cace, that the expert is shown to be properly qualified (2 Wharton's
Criminal Evidence (11th Ed«1935) 8ece992, Pel734)e Such testimony
served here to establish that the bullets fired into the Bellamy house
on the night of the e¢rime were ghot from a carbine issued to accused
and acknowledged by him to be his weapone Accused admitted that the
rifle had not deen given or lent by him to anyons else on the night
of the rape and that on the following morning it was in its usual place
in his tent,

All of this evidence was in effect contradicted by accused in
his testimony that he had spent the entire night esleep in hias tent.
This testimony was corroborated to some extent by several witnesses
who stated that he had gone to bed at ten o'clock and, to the best of
their knowledge, had remained there throughout the night, ard in any
event was definitely in his tent approximately an hour after the dise
turbance at the Bellamy homs,

- As indicated in the forezoing sumeeary, the evidence on the
issue of identity is in econflies, It is apparent, however, that the
prosecution's proof is substlntinl and, taken alone, fully justifies
- the court's findings of zuilty. Moreover, except for the testimony of
accused, it is not essentially eontradicted by the evidence for the
~defense, since the testimony of accused's witnesses to the effect that

he was in his tent an hour after the incidents at the Bellamy house

-5e .o
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does not necessarily disprove the prosecution's sontention that he
was the perpetrator of the rapees In view of the substantial evidence
of the prosecution therefore, the court's determination of the 1issue
of identity will not be disturbed by the Board of Review,

6e The evidence to the effect that Yvonne, Denise and Madsme
Bellamy fafled at the identification parades to identify accused as
the assailant wag entirely adduced by the defense on cross-examination,
Since no identifications were made, the testimony of the third party
witnesses in this matter constituted a mere description of physical
acts end acecrdingly is not open to the objection on ground of heersay
discussed in CM 270871, IV Bulle JAG Le As for Yvonne's testimony on
the point, it clearly involved no hearsay ({M ETO 7209, Willisms),
Likewise, the testimony relative to Andre's conversation with accused
in the line-up at Fougeres was free from objection on this score,
being offered and received not for the purpose of showing that Andre
identified accused on that occasion, but rather for the purpose of
showing the phyaical act of conversation between them, thus supporting
Andre's direct testimony that he recognized accused by his voice,
That this was the basis on which the evidence was received is shown
by the court's action in granting a motion by defense to strike the
witness Kitchen's testimony that Andre on this occasion identified
accused as the assailant (R55)e

7« The charge sheet shows that accused is 23 years and eight
months of age and was inducted 7 September 1942 at Houston, Texas,
He had no prior service.

8¢ The court was legally constituted and had jurisdiction of the
person and offense, Mo errors injuriously affecting the substantial
rights of accused were committed during the trials The Board of Review
is of the opinion that the record of triasl is legally sufficient to
support the findings of guilty and the sentence,

: 9¢ The penalty for rape is death or life imprisomment as the
court-martial may direct (AW 92), Confinement in a United States
penitentiary is autborized upon conviection of the crime of rape by
Article of War 42 and sections 278 and 330, Federal Criminal Code _
(18 USCA 457,567)s The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement is proper
(011'.229. YD, 8 June 19%. secell, PGIS.l!(u). B_t_’,)o
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Branch Office of The Judgze Advocate General
. with the
Buropean Theater of Operations
APO 887

BOAFD OF REVIEW NO, 1 ;
o 23 APR 1045
CM ETO 9257

UNITED STATES 36TH INFANTRY DIVISION

Ve Trial by GCM, convened at Headquarters,
36th Infantry Division, APO 36, U.S.

Army (Francg, 9 Jamuary 1945, Sen-
tence: Dismissal, total forfeitures

and confinement at hard labor for life,
FEastern Branch, United States Disciplinary
Barracks, Greenhaven, New York,

First Iieutenant FRANCIS J.
SCHEWE (0-1320968), Company
G, 1i3rd Infantry

HOIDING by BOARD OF REVIEW NO, 1
RITER, BURROW and STEVENS, Judge Advocates

1, The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its hold-
ing, to the Assistant Judge Advocate General in charge of the Branch Of=-
fice of The Judge Advocate General with the European Theater of Operations,

2 MAccused was tried upon the following Charge and Specifications
CHARGE: Violation of the 58th Article of War.

Specification: In that 1lst Lieutenant Francis J. Schewe,
1L43rd Infantry, did, at Bruyeres, France, on or
about 20 October 1944 desert the service of the
United States and did remein absent in desertion
until he was spprehended at Lyons, France, on or
sbout 25 December 19L4,

He pleaded guilty to the Specification except the words "Bruyeres®™ and
"degert the service of the United States" and "in desertion", substitating
therefor the words "Lepanges" and “absent himself without proper authority®;
of the excepted words not guilty, of the substituted words guilty, and to .
the Charge not guilty tut guilty of a violation of the 6lst Article o:‘g’z&
Two-thirds of the members of the court present at the time the wote w. 7

concurring, he was found guilty of the Charge and Specification, No evidence
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of previous convictions was introduced, Three-~fourths of the members of
the court present at the time the vote was taken concurring, he was sen-
tenced to be dismissed the service, to forfeit all pay and allowances due
or to become due, and to be confined at hard labor, at sucH place as the
reviewing axthority may direct, for the term of his natural life. The
reviewing authority, the Commsnding General, 36th Infantry Division, ap-
proved the sentence and forwarded the record of trial for action under
Article of War 48, The confirming suthority, the Commanding General,
European Theater of Operations, confirmed the sentence, designated the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New York, '
as the place of confinement, and withheld the order directing the execution
of the sentence pursuant to Article of War 503,

3, The evidence for the prosecution was substantially as followss

i
. Until about two or thresé weeks prior teo the alleged offense
charged herein (20 October 19LL), accused was S-2 of the 2nd Battalion,
1L43rd Infantry (R8)e MUajor James C, Gentle, Commanding Officer and later
Executive Officer of the battalion (R6), testified that accused performed
his work as S=2 very well and showed no evidence of a desire to protect
himself from personal danger, He was sssigned as platoon leader of the
1st platoon, Company G, 1i3rd Infantry, For about one week of the period
during which he served in that-capacity, the company occupied a defensive
position and was in contact with the enemy (B8,12), -

On 19 October 194k the 2nd Battalion proceeded from Faucomplere,
France (R7), where for aboat five days it had occupied a rest camp (R1l),
to Lepanges, France, where it arrived about 1630 hours and went inte
temporary bivouac (R7)e At sbout 1930 hours, after receiving pemmission
from First Iieutenant Richard A, Grousset, Fxecutive Officer of Company G
(R10-12), accused went to the cammand post of the battalion commander,
Major Gentle, and requested that officer to relieve him of his command as
platoon leader in Company G.

"He said he didn't feel that he could do it
any longer; that he had talked to his platoon
sergeant and they both worked out some way and
they weren't successfulj that he couldn't teke
it any longer and requested that I do something
for)him, to be fair to the man in the platoon"
R7)»

Major Gentle told him Re understood his difficulty (RB) but as he, Major
Gentle, was required to proceed immediately to Bruyeres on reconnaissance,
he explained to accused thaet he could do nothing at the time, and requested
him to return to his company. He stated that at the first opportunity the
next day he would call for him and try to make some adjustment if possible
(R7)e Had the events leading to accused!s trial not ocourred, he would have
been willing with confidence after their conversation to assign accused as
Battalion S=-2 er te soms other responsible and hazardous position i t2
‘battalion (39-10). n9 (57
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At about 1930 hours, following a call from the battallon,
Iieutenant Grousset searched for accused through the company area in
order to serd him on a quartering party, but was unable to find him
(R10). He was not present for duty the next day (20 October) and "never
returned to dity from that time on" (R11,12). At about 2000 hours 19
_October, the battalion moved out pursuant to a change of orders which,
because of its sudden nature, had not previously been announced throughout
© the battalion (R7)e .

: On 25 December 194, military police, acting under orders of the
Criminal Investigation Division, discovered accused in the Grand Nouvel
Hotel, Lyons, France, & transient hotel for officers, brought him to the
xzﬂ.li lh police station and notified the Criminal Investigation Divisicn

R13=1L), :

he 8, For the defense, testimony of two witnesses was introduced
to the effect that accused performed his duties as Assistant 5~2 and S-2
creditably under enemy fire (R15-15)e

~ Captain Wendell Co Phillippl testified that he was Adjutant
and later Executive Officer of the 2nd Battalion, 1li3rd Infantry, whem ace
cused was Battalion S-2 (R16), and worked with him for about two weeks,
When accused joined the organization he was immediately given a staff posi-
tion because of his drive andeggressiveness and he functioned very well
with the battalion in the Anzio breakthrough, the drive north and through
southern France (R17). He led his section, which consisted of a sergeant
and six other men (R18), on recomaissance missions "when he never knew
what the situation would be", and in witness! opinicn was more aggressive
under combat conditions than any other S~2 he had seen (Rl7)e .He was a
member of Headquarters and Headquarters Company, and made “formations"
with the company (R18). .

: An extract copy of the morming report of Company G, lh3rd
Infantry, for 20 October 194l was introduced in evidence, showing fur first
lieutenants and two second lieutenants present for duty that day (R18;Def,
" Exel)e Also introduced in evidence was an extract copy of accused's WD AGO
Form 66=1 card, dated 6 January 1945, showing his promotions and appoint~
. ments (F18; Def.Ex.B)e

Captain Joel W, Westbrook, 1Li3rd Infantry, individual counsel
for the accused (R3) and Battalion S=3 at the tims of accused's transfer to
Company G(R32-33), testified that there was a shortage of officers in the
company at that timees A former company commander of Company H, whose poor
physical condition prevented extended walking, succeeded accused as Battalion
52 (RBh). o . ' . :

be Individual defemse counsel announced that accusedt!s rights
were explained to him and that he elscted to take the stand on his om
behalf, Accused stated that he understood his rights and did not desire
any further explanation thereof (R18), He testified substentially as ‘

followss : ;
cram - 92517
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Prior to his training at Fort Benning, Georgla, where he
was commissioned a second lisutenant, Army of the United States, on 12
June 1943 (R19), he was a platoon sergeant in the training platoon bat-
talion at Camp Wheeler, Georgia, for about six months, His duties con=-
sisted of instructing rezuits in basic infantry training (R20)s For a
time after he was commissioned, he engaged in training operations with the
© 13th Airborne Division, tut neither before nor after the time he jolned the

36th Divisien, on 16 March 194k, did he ever command a platoon (R19)e °

While serving as Assistant S-2 and as S-2 of the 2nd Bat-
talion, he attended company formations and had charge of the drivers, cooks
and the intelligence section which consisted of a sergeant and six other
men (R19-20), He enjoyed his work and felt that he was perferming it
satisfactorily, He did not believe that his attachment to Company G as
platoon leader was permanent becsuse his semior officers explained to him
" that it was a temporary assignment necessitated by a shortage of officers
and that he would resume his position as S-2 as soon as the shortage
terminateds While he was with the company three officers returned (R20),

- ons of whom was the original platoon leader, who was formerly platoon .
sergeant and knew the men far better than he (R30=31)e There were then in
Company G seven officers, including accused, whereas only six were neces-
sary, The others "knew more about it" than he (R22,26,31), While he was
in cormand of his platoen it was in a defensive position near Lavaline end
Reatmpal (R20), He knew of no attacks, but small patrols were sent against
ths enemy, He felt he did effective work on the patrol he sccompanied
(R21)s He experienced no reaction after leading his platoon against the
enemy (R31)e The battalion was relieved and moved to the Faucompiere area,
where it remained for four or five days., He knew the unit would cress the
river to a new areas, dig in, and go into combat, and believed the movement
would occur that night or ths next morning, tut no movement orders were
given before he left the company (R21,22,28)

Because he never commanded a unit of platoon dzo,‘

"the fesling of security in regard te giving
orders or making a8 quick decision with a
large mmber_ of trocps was not natural®

to him (R20)s He was unfamiliar with "things that come up in combat" such
as cooperating with other units (R28), He did not feel that he did 8 -
satisfactory job as platoon leader (R20) er that he was competent to lead
his platoon in an attack, Hs thersfore informed the battalion commander .
how he felt and requested him te reassign him as S-2, The commander seemed

to understand his feelings and stated that he was satisfied with his work -
a3 S5-2 and would "try to do semething about that" (R21). Accused did net
“tell him he could net "take it® wp there as platoon commander (R27)e He
did not remember lajor Gentle's saying he would talk to him about it the 4
next day (R32)s Accused was never exa:tly afraid of combat, but was scared

by@wﬁre (r22), . | 4 .o 9257
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After the conference with Majpr Gentle, accused returned
to the company command post, took his equipment end left, but he did not
feel he was sbandoning the company, His motive was not to avold the
danger involved in leading a rifle platoon - but A :

"rather to get away as you say and suffer the
consequences of AWOL for myself rather than
make a bad mistake trying to command a platoon
as I said before I knew nothing about” (R22-23),

He did not realize that he could be tried for desertion, tut believed his
status would be that of absence without leave because the command was not
actually engaged in combat and he knew two officers of the battallon who
were previously absent without leave but were punished merely by fine and
reprimand (R23), He definitely intended to return from the time of his
departure (R23,26), tut left because he did not believe he could command
a rifle-platoon and because more capable officers were present (R26,29).
He believed he could be made S-2 even after he was absent without leave
(R27,29)¢ ‘When asked how long he intended to remain so_ absent, he stated
"he "had no definite time" (R27). , '

Accused went first to a town across the river from Jaremenil
where he spent the night (R23)e The next morning he rode to Vescul where he
remained five days, Thereafter hd journeyed to Dijon (four days), Lyons
(six days) (R2L), back to Vesoul "on the way back" to his organization (two.
days), but back again to Lyons (three and cne-half or four weeks), where he
stayed at the Grand Nouvel Hotel (R25) and where he was apprehended 25
December (R28), He informed the CID agent that he was absent without leave
from his organization (R26), During his absence he did not do much drinking
-and wore his uniform (R25)e

He had no definite destination in mind and thought about
returning, but failed to do so "Because coming back to fgce brother officers
would likely be very hard at that time" (R23-24). After'realizing the
seriousness of his offense he expected to be returned to a combat unit
(R29)e He realized that throughout his absence, from 20 October to 25
December, his organization was fighting the enemy (R28)s .

Se - Accused was charged under a génersal specification with desertion -
from 20 October to 25 December 19LL, His absence during that period is
clearly proven by the testimony of Iieutenant Grousset andof the military
police sergeant who apprehended him, It may be inferred from the evidence
of the tactical situatlon of accused!s-unit, the length of his absence and
- the lack of evidence of permission, that the absence was without leave (Cf:
CM ETO 527, Astrella), His omn testimony negatives permission., His pleas
of guilty to the lesser inclnded offense of sbsence without leave are thms
amply corroborated, The only question for determination iswhether the
record contains competent substantidl evidence that when accused left his
company he intended not to return to it or intended to avold hazardous duty
or to shirk important service (CM ETO 5117, DeFrank, and authoritie§ 35131:1
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cited; CM ETO 5196, Ford), or that at some time during his absence he
entertained the intentlion not to return to his organization (Cf: CM ETO
5958, Perry and Allen), Accused affirmatively testified that he intended
to return from the time he left and that his motive at that time was not
to avoid the dangers involved in leading the rifle platoon,

The record contains evidence from which the court could
properly infer that accused intended, both when he left his company and
thereafter, not to return thereto, His unsatisfactorily explained absence

i without leave for over tmwo months from his organization in a combat zone,

during which he was in constant proximity to military installations,
terminated by apprehension, was legally sufficient evidence in itself to
support such inference (MCM, 1928, par.130a, pe.lL3; CM ETO 1629, 0'Dornell,
and authorities there cited$. His dissatisfaction with his assigmment as
platoon leader, his sense of incompetence to discharge the dutles of
such position in combat and his consequent desire to be relieved thereof,
also support such inference, His testimony that he intended to returnm,
believed his status throughout his absence to be absence without leave and
that he would merely be fined and reprimanded as punisiment therefor is not
- convincing and the court was not obliged to give it credence,

Although no movement orders were issued before accused
departed, the court was warranted in inferring that he had notice that such
orders were a& matter of imminent anticipation, The battalion had just moved
from a rest area, where it had remained about five days following contact
with the enemy, into a temporary bivouac area, ' He testified he knew the
unit would return to combat and thought the movement would occur on that
evening or the next morning, It is a thoroughly ressonable inference that
this knowledge prompted him to confer with his battalion commander for the
purpose of being relieved of his assigmment as platoon leader before the
inception of the anticipated action against the enemye When that conference
failed in 1ts immediate purpose, he left his unit and remained absent during
a period when he knew it was in combat with the enemy, - The court could
properly infer from these circumstances that, even consistent with accusedts
testimony that his motive was to promote the welfare of memberz of his platoa
and others by removing himself from his command, his intention was to avoid
the hazardous duty and shirk the important service of performing the func-
tions of that command in combate

The findings of guilty were fully supported by substantial
evidence and the courtts-determination therein of factual questions against
accused will therefore not be disturbed upon appellate review (CM ETO 1629,
0'Donnells CM ETO 8083, Cubley)e -

6e The Specification alleges that accused deserted at Bruyeres,
France, whereas the evidence, as well as-accused's plea, shows that the
place was Lepanges, France., As the place of desertion is not of the essence
of the offense, the varlance is immaterisal within the contemplation of
. Article of War 37 (CM ETO 5565, Fendorak, and authorities therein cited),

74 The charge sheet shows that accused was inducted 30 July
1941 and commissioned 12 June 1943, 925 7
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8. The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
rights of accused were committed during the triale The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentence,

9« A sentence of dismissai, total forfeitures and confinement
at hard labor for life is authorized upon conviction of an officer of a
violation of Article of War 58, The designation of the Eastern Branch,

United States Disciplinary Barracks, Greenhaven, New York is proper
(AW L2; Cir.210, WD, 14 Sept 1943, sec.VI, as amended).

, ¥ é‘é‘é Judge Advocate

é. Z é?m Q«_,J: Judge Advocate

Judge Advocate
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1st Ind,

War Department, Pranch Office of The Judge Advocate General with
the European Theater of Operations, - 273 APR 1945 TO: Canmanding
General, Furcpean Theater of Operations, APO 837, U.S. Amy

1. In the case of First Lieutenant FRANCIS J. SCHEWE (0-1320968),
Company G, 1li3rd Infantry, attention is invited to the foregoing holding
by the Board of Review.that the record of trial is legally sufficlent te
support the findings of guilty and the sentence, which holding is hereby
approved, Under the provisions of Article.of War 50%, you now have
authority to order execution of the sentences

2, When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement,
The Tile number of the record in this office is CM ETO 9257, For convenience
of reference please place that mmber in brackets at the end of the order:

(cM ETO 9257).
s
/'/ 27 /

Brigadier General, United States Army,
Assistant Judge Advecate General,

( Sentence ordered executeds GCMO 126, ETO, 27 April 1945.)

 COYFIDENTIAL B
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Branch Office of The Judge Advocate General

with the

Eurcpean Theater of Operations '

APO 887

BOARD OF REVIEW NO. 2°
CM ETO 9258

UNITED STATES
Ve
Second Iieutenant MARTIN DAVIS

(0-1647837), Signal Section,
Headquarters, Oise Section,

Nt st Nt sat? sl st e “oast? ol ot

18 MAY 1045

OISE SECTION, COMMUNICATIONS ZONE,
EURCPEAN THEATER OF OPERATIONS

Trial by GCM, convened at Reims,
France, 24, 25 January 1945
Sentence: Dismissal, total forfelte
ures and confinement at hard labor
for 10 years, The Eastern Branch,
United States Disciplinary Bare
racks, Greenhaven, New York,

HOLDING BY BOARD OF REVIEW NO, 2
VAN EENSCHOTEN, HILL and JULIAN, Judge Advocates

le The record of trisl in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater

of Operations,

2e Accﬁued was tried vpon the following charges and specifications:

CHARGE I: Violation of the 96th Article of War.

.Specification 1: In that Second Lieutenant Martin Davis,
Hq, Oiss Section, did at Reims, France, on or about
30 Decembsr 1944, wrongfully and unlawfully transport
1 case of cigarsttes, value sbout §25,00 property of
the United States; then lately before feloniously
stolen, taken and carrjed away, he the said Second
Lieutenant Davis, then well kmowing the said cigar-
ettes to have been so telonioualy stolen, taken and

carried away,

wl e
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Specification 2: In that # * % did at Reims, France,
on or about 30 December 194L, feloniously receive,
have, and conceal 1 carton of cigarettes, value
about fifty cents, and one box of chocolates,
value about fifty cents, property of the United
States, then lately before feloniously stolen,
taken and carried away, he the said Second Lieuw
tenant Davis then well knowing the said cigar—
ettes and chocolates to have been so feloniously
stolen, taken and carried away. '

Specification 3: In that % # ¥ knowing the location
of a quantity of cigarettes and candy, property
of the United States, then lately before felonw
iously stolen, taken, and carried away, did at
Reims, France, on or about 30 December 1944,
wrongfully fail to report the location of said
"property, he, the said Second Lieutenant Davis
then well knowing the said goods and chattels to
have been so feloniocusly stolen, taken, and care
ried away. :

CHARGE II: Violation of the 93rd Article of War,-
(Finding of not guilty)

Specification 1: (Finding of not guilty)
Specification 2: (Finding of not guilty)

He pleaded not guilty, and was found not guilty of Charge II and its
specifications, and guilty of Charge I and its specifications. No
evidence of previous convictions was introduced, He was sentenced
to be dismissed the service, to forfeit all my and allowances due
or to becams dus, and to be confined at hard labor, at such place as
the reviewing authority my direct, for 10 years, The reviewing
authority, the Commanding General, Oise Section, Communications Zonse,

- European Theater of Operations, approved the sentence and forwarded
the record of trial for action under Article of War 48, The cone
firmming aubhority, the Commanding General, European Theater of Oper-
ations, confirmed the sentence, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place of
confinement, and withheld the order dirscting the exscution of the

" .sentence pursuant to Article of War 503, s

" 3, The prosecution's evidence showed that accused was a second
lieutenant, Signal Corps, and on duty as assistant signal supply
officer, Oise Section (R20=22; Pros,Ex.D). He had been billeted
since October 1944 with Madame Paule Farrand (29 years of age) in

Cmemwn 9258
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Reims, France (R8,12,14). On 29 December, a French soldier, wearing
an American uniform, delivered to Madame Farrand and stored in her
garage ten cases of cigarettes, Lucky Strikes and other American
brands, and two cases of Hershey chocolate bars (R9~11,17). Madame
Farrand was to sell six cases of the cigarettes and hold the rest of
the property. From the money received by her for the cigarettes, she
expected there would be a profit or commission amounting to five francs
per package (R18-20). The night that Madame Farrand received these
cigarettes, she asked accused to accompany her to the garage and 'bring
up a case of cigarettes" (R10,18)., Accordingly, he carried a case up
to the bathroom whers, at her request, he opened it, She told him in
the garage that she Intended selling the cigarettes, He "Just looked
on and said nothing"s In the bathroom she told accused she would sell
the cigarettes as soon as possible and that she and the soldier who
"gold her the'"packs at 45 francs” would receive a profit of five francs,
The only comment accused "seemed to give" was "All right" and "Very well'
(rR10,18,19). ' . "

By ten o'clock on the follewing night, 30 Decembsr, Madame
Farrand had in her possession 168,000 francs from the sale of cigar- .
ettes that evening at 60 francs a package, She testified that accused
was present when she received this money (R12,15)s At that hour,
after the cigarette purchasers had departed, she went to bed, Accused
left for Paris shortly before or after midnight (R16). The next day,
Sunday, "the Military Police and French Police came" to Madame Farrand's
home and took the money she had on hand from the cigarettes, and also
took the remaining cigarettes and chocolate (R12). There was a dise
crepancy of 28,000 francs in the money found by the police and the amount
" she reported to them as received from the sales (R12,22)., She said shs
gave accused none of this money and denied that she gave him any cigar-
" ettes or chocolate (Rl4,16)., The packages of cigarettes involved in
this transaction each bore the yellow "tax free®" label that distinguishes
cigarettes for United States Army personnel from those the subject of
civilian purchase (R9,10,263 Pros.Exs.B,E).

On 3 January 1945, accused returned from Parlis and was inter
viewed by First Lieutenant Simms of the Corps of Military Police who
asked him if he was willing to open his foot locker for examination,
since he was conducting a "black market investigation". Accused re-
plied in the affirmative and unlocked his foot locker, A box of ,
"Hershey bars", unopened, and a carton of Lucky Strike cigarettes con-
taining ten packages each bearing the "Tax free" label were found in
the foot locker, Accused, asked where he had obtained these articles,
replied "from M, Farrand"; and asked if he believed they were stolen,
stated, "No, not necessarily, they might have been bought in black
market" (R23,2,% Pros.Exs.B,C). Accused toldthis officer nothing more,
except that he was not feeling well, that he was going to the hospital
and that a car or ambulance was waiting for him. The officer thereupon
told accused that he "would question him at a later date®, after which

-
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the latter left to go to the hospital (R25),

The Chief of the Army Exchange Service,' Cise Section, testi-
fied, in effect, that during his experience of the past five months
there were no facilities in France whereby merchandise of the United
States (cigarsttes or c»m2y) was issued or sold to civilians, and

. that the maximum issus of cigarettes to Army personnel during this
time had been seven mcks per week, He also testified that he had
heard of French soldiers in American uniforms who had dramm American
rations, issued to them in bulk through regimental headquarters (R26,28).

On 15 January 1945, accused was interrogated by an officer
of the Inspector General's Department, Oise Section, after having
been "warned of his rights under the 24th Article of War', The
questions and answers were recorded stenographically and a transcript
was received in evidence (R20,21; Pros.Ex.,D). Accused stated at that
time that he had known that Madame Farrand was engaged in black market
activities since 27 December, realized that "these were United States
government goods®, and saw chocolats and cigarettes sold on 30 De=
cenber, He said that he had warned the woman against "belng involved
in blackmarket goods", He also said that he had carried a case of
cigarettes upstairs for her on 29 December, He left about 0300 or
0330 hours on 31 December (for Paris). The morning he left, Madame
Farrand gave him 30,000 francs which she wanted him to have for her
in America (R22,42; Pros.Ex.D).

I3

ke Accused was fully advised of his rights as a witness in his

own bshalf, He elected to testify under cath, He briefly described
the character of his services during four years in the Army, He
- told of arriving in France in August 1944 and of going to Reims as
supply officer and of later receiving his present asaignment, He
stated that the testimony he had given the Inspector General was sub-
stantially true, and during the course of his testimony repeated much
of what he saild then, He and Madame Farrand becams very good friends,
Prior to 26 December, she had asked him if he would invest money for
her in the United States, His reason for allowing the transactions

to take place was to get as much evidences as possible, He believed
that his actions proved that while he was i1l-advised he was trying
to be a private detective., He wanted to be present in the living
room on the night of 30 December when the sales were taking place so
as to see a certain "important citizen" expected by Madame Farrand

to be present and. the identity of whom neither Madame Farrand nor

the citizen in question wished revealed. Accordingly, he arranged
with the duty officer in the Signal Office to call him every five min-
utes so that he would have to answer the telephone in the living room -
and be able to ses who was present, He witnessed two transactions
amounting to 145,000 francs, He left for Paris on official business °
at about four otclock in the moming, 31 December. Madame Farrand
prepared cocoa for him before he left, Hs had not been paid, and he

-4--'
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asked her for 5,000 or 10,000 francs, She gave him 30,000 francs.
This money he had seen paid "over the table for black market cigar-
ettes”", the night before, Madame Farrand told him the 30,000 francs
ficould be sent home, like she previously said"., Accordingly, when
he reached Paris, he sent 20,000 francs to his home by money corder,
He took the chocolate and cigarettes as evidence and put them in
his foot locker before he left for Paris, He returned from Paris
"gbout two o'clock on the 3rd of January®", When he talked to the
officer from the Military Police on his return and turned the cigar-
ettes and chocolate over to him, he did not tell the officer he had
taken them as evidence as he was sick at the time, When he was in,
confinement "Major Haberle"™ came over and he told him "about black
market activities" (R29=42).

It was stipulated that if Second Lieutenant Willard A.
Warthen, Jr. were present in court he would testify that at approx—
imately 1920 hours on one of any of seven specified dates on which
he worked nights, which included 30 December 194k, accused called
him at Signal Center and, refusing to disclose the reason, requested
" that he be called at his apartment at frequent intervals, Lieutenant
Warthen, complying, called accused several times at 15 minute inter-
vals until told to discontinue as the calls had enabled "him to see
a certain party in whom he was interested" (RL9; Def.Ex.A)e

5¢ The proven facts relevant to the findings of gullty are that
on 29 December 1945, Madame Farrand, a civilian with whom accused was
billeted, received 10 cases of cigarettes, 500 cartons, and two cases
of Hershey chocolate bars from a French soldier, She intended to and
did sell a major part of this merchandise the next night. When these
cases were delivered, accused at her request carried a case of cigar-
ettes from the garage, where it was all piled up, to her bathroom,
She had told him the character of the merehandise and of her plans
to sell it. Accused took a carton of cigarettes arnd a box of choco=
late bars and locked them in his foot locker., He witnessed two of the
sales on the evening of 30 December and saw 145,000 francs received
by Madame Farrand, and he received from her' 30,000 francs out of this
purchase money, Of this he stated he sent home 20,000 francs after
arriving in Paris, to which city he departed on Army business at about
0300 hours 31 Decenber, He returned from Paris at about 1400 hours
3 Januarye Awalting him at the house, evidently, was a military police
officer who said he was conducting a black market investigation and
requested permission to inspect accused's trunk. Accused opened the
trunk and produced the carton of cigarettes and box of chocolates,
contents untouched, and told of getting them from Madame Farrand.
He was sick and about to go to the hospitale On hearing this, the
investigator said he would question accused at a later date. Accused
told what he knew to an official,for the first time, about two weeks
later when he was interviewed officially as to his connection with

e
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the case, He admittedly knew that the cigarettées were government
property and that Madame Farrand was engaged in black market acti-
vities,

6. On these facts and on the further fact, commonly known, that
the cigarettes and candy of the kind and quantity involved here could
not have been the subject of legitimate sale to or purchase from a
private individual, and could have been owned after leaving America
only by the government of the United States, the Army Exchange Service,
or an allied government, it follows without argument that this property
must have at soms time been stolens, There was no one who could have
legally transferred ownership or control of the property to the French
soldier or to any person whom he may in turn have represented for the
purpose of making deliveries to Madame Farrand, Somewhere along the
line these goods wers acquired by trespass, without consent of the
owner, and there was a larceny. There was ample proof to support the
hypothesis that accused knew this was stolen property.

Specification 1, Charge I, alleges that accused knowingly
transported one of the cases of stolen cigarettes, This refers to
the case which he carried upstairs for Madame Farrand. This charge
is laid under Article of War 96, It does not necessarily involve
any statutory or common law offense, What accused did, and knowingly,
- was to aid and assist in the wrongful diversion of property from its
intended purpose of consumption by United States military personnel
to channels of black market trade., As stated, this merchandise could
not have been the subjJect of legitimate commerce in the hands of
Madame Farrande, For these reasons, the findings of guilty of this
specification is sustained by the evidence,

Specification 2, Charge I, alleges that accused feloniously-
received one carton of cligarettes and one box of chocolates, property
stolen from the United States Government, in violation of Article of
War 9%6. Receiving stolen property is a common lew offense (53 CJ, sec.I,
P«502)s As such, it is properly chargesble under Article of War 96 .
(Winthrop's Military laws and Precedents, 2nd Ed.,p.72l)s To con-
stitute this offense it is essential: (1) that the goods should have
been stolen,.(2) that accused should have received the property, and
(3) that he knew it to have been stolen, The proof sustains each of
these elements in this case, The prosecution did not prove specific
omnership of the property. Title to this property, after it left the
United States, could only have been in the government of the United
States, the Army Exchange Service, or an allied government. The
specification in question alleged that the property was that of the
United States, This allegation may be treated as surplusage, since
an erroneous sallegation as to the ownsrship of stolen property is not
material if the criminal act be described with sufficient certainty so
as to identify it with the one accused is called on to answer (53 CJ,
sec.43, Pe520 and cited cases), Of course it must be shown that the
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property in question was stolen,  That element was roved in this
case. ) - '

Speci.fication 3, Charge I, alleges accused's failure to
repory this transaction and the location of this stolen property
to the authorities as an offense in violation of Article of War 96,
His conduct in this respect involved, at the very least, a disg-
regard of an obvious military duty, to the prejudice of good order
and military discipline, His duty under the circumstances and the
fact that he knew this duty require no exposition, They are as |
self-evident as the known obligation of a soldier to report the
presence of a spy or the approach of the enemy, A :

Of course, the honesty of purpose and good faith of accused
was an issue in each of the three offenses of which he was found
guiltys If his explanation that he was playing the role of a detec~
tive for the purpose of bringing wrongdoers to Jjustice be accepted
as true, he would not be guilty of any one of these offenses, ex-
cepting perhaps the third which in any  event, overlooking any sinister .
.aspsct, involved a failure to discharge a clear military duty, ree
porting the location of important, stolen government property. If
he were honestly trying to apprehend eriminals and procure evidence
of' their guilt, his conduct would not have been stamped with the
guilty intent essential to the commission of the first two of these
offenses, However, there was convincing evidence that accused's motive
in the entire transaction was to capitalize the situation for his omn
enrichments He accepted, if in fact he did not demand as the price
of his ailence, 30,000 francs which he knew cams from illegal gains
" and sent 20,000 francs homs to his father, That fact in itself is
enough to controvert the naive explanation he advanced and to impute .
wrongful intent to his cooperative act in transporting one case of
cigarsttes, to his receipt and retention of one carton of cigarettes
and one bax of chocolate bars, and to his failwe to report the entire
matter to the proper authoritiess An innocent man would not have
taken that money and sent it home,

7. The charge sheet shows that accused is 23 years and ten -
months of ags, He enlisted at Philadelphia, Pernsylvania, 30 Deceme
ber 19,0, He attended Signal Officer Candidate School, Fort Monmouth,
New Jersey, and graduated 26 June 1943, He was assigned to Signal
Section, Oise Headquarters, Communications Zone, European Theater
of Operations., No prior service is shown, .

8, The court was legally constituted and had Jurisdiction of

the person and offense., No errors injurliously affecting the sub-
stantial rights of accused were committed during the trial, The Board
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of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence,

9. The offense of knowingly receiving stolen property in vio
lation of Article of War 96 committed by an officer is punishable
upon conviction by dicwissal and such other punishment as a courte
martial may direct,

%Q&ﬁ Judge Advocate
!

Judge Advocate

I g&u&m Judge Advocate

/A
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1st Ind. ;

War Department, Branch Office of The Judge Advoca.te General with
the European Theater of Operations. 11', 1047 TO: Come
manding General, European Theater of Opera ons, APO 887, Us. S. Army.

1, In the case of Second Lieutenant MARTIN DAVIS (0-1647837,
Signal Section, Headquarters, Oise Section, attention 1s invited to
the foregoing holding by the Board of Review that the record of trial
is legally sufficient to support the findings of guilty and the
sentence, which holding is hereby approved. Under the provisions of
Article of War 50&, you now have authority to order execution of the

i sentence.

2. When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
‘indorsement, - The file number of the record in this office is CM ETO

9258, ~Fok convenience of refercmce, please place t.hat numbepq in °
brackets at the end of the order: (CM ETO 9258). .

™ E. ¢. MoNEIL, !
Brigadier General, United States Army,
Assistent Judge Advocate General,

( Sentence ordered executed. GCMO 182, ETO, 27 May 1945).

Pt yreALTr A
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887
BOARD OF REVIEWN NO. 1

. 8 MAY 1945
CH ETO 9259 o

UNITED STATES 36TH INFANTRY DIVISION

Trial by GCM, convened at
Headquarters 36th Infantry
Division, APO 36, U. S.
Army, 16 January 1945,
Sentence: Dismissal, total -
forfeitures and confinement
at hard labor for 40 years.
Eastern Branch, United ,
States Disciplinary Barracks,
Greenhaven, New York.

Ve

First Lieutenant EDWARD J.
BLACK (0-1309900), Service
Company, 141st Infantry

HOLDING by BCARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

: 1. The record of trial in the case of the officer
named above has been examined by the Board of Review, and
the Board submits this, its holding, to the Assistant Judge
Advocate General in charge of the Branch 0ffice of The
Judge Advocate General with the European Theater of Opera-
tions, . :

2. Accused was tried upon the following Charge and
specificationss: , o

CHARGE: Violation of the 75th Article of War.
Specification l: In that First Lieutenant
Edward J. Blacki Service Co, 141st Inf,

did, in the viclnity of Bergheinm
France, on or about 17 December 1944,

5959
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misbehave himself before the enemy, by
refusing to report to Lt Col Donald A,
MacGrath, 14lst Infantry, at the Third
Battalion Command Post, after having been
ordered to do so by Major Charles M.,
Beacham, 141st Infantry, his superior
officer, e

Specification 2:¢ In that * * * did in the
vicinity of Bergheim, France, on or
about 17 December 1944, misbehave him-
self before the enemy, by refusing to
report to Lt Col Donald A. MacGrath,
1l41st Infantry, at the Third Battalion
Command Post, after having been ordered
to do so by Brigadier General Robert I.
Stack, 0-7585., his superior officer.

He pleaded not gullty and, two-thirds of the members of the
court present at the time the vote was taken concurring,
was found gullty of the Charge and both specifications.

No evidence of previous convictions was introduced. Three-
fourths of the members of the court present at the time

the vote was taken concurring, he was sentenced tc be dis-
missed the service, to forfeit all pay and allowances due
or to become due, and to be confined at hard labor; at
such place as the reviewing.authority may direct, for 40
years. The reviewing authority, the Commanding General,
36th Infantry Division, approved the sentence and forwarded
the record of ‘trial for action under Article of War 48,

The confirming authority, the Commanding General, European
Theater of Operations, confirmed the sentence, designated
the Eastern Branch, United States Disciplimary Barracks,
Greenhaven, New York, as the place of confinement, and
withheld the order directing the execution of the senterice
pursuant to Article of War 50%.

3. The following facts proved.by the prosecution
are undisputed:

. On 16 or 17 December 1944, the 141lst Infantry was
facing south and deployed on the top and forward slopes of
Hill 393, which formed an east-west ridge line about three
and a half miles south of Riquewihr, France, Forward
elements were in contact with the enemy, and artillery
fire raked the entire regimental sector day and night
(R7,13,14). In the 3rd Battallion sector on the left of

-2 -
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the line, from 15 to 17 of our own dead lay on the battle-
. fleld in a glace exposed to enemy observation and heavy
fire (R14,13,19)., Accused was regimental Graves Regis-
tration Officer, operating with a complement of sixteen-
men, four of which were attached to each battalion and
the remainder under his immediate supervision at the
service company, Standard Operating Procedure was for
the battalion graves registration personnel to evacuate
bodies to the battalion collecting point, and for the
service company group to evacuate them by truck from such
point to the Division (R9,10,18), - Accused and his evacu-
ation personnel were, as 1s standard, under the supervi-
sion of the regimental S-4 (R7). Considerable difficulty
had been had with this system, and bodies had been left
on the field at times for seven and eight days. The
battalions would not cooperate or supply transport, and
accused was not assigned a truck until about two months
: before this time (R10,11). o

Request for evacuation of dead having been made
from battalion to regiment, Major Charles M. Beacham
regimental S-4, at about 2000 or 2100 hours on the night
of 16 or 17 December, acting pursuant to the specific
.direction of the regimental Executive Officer, issued

an order to accused by telephone. He recognized accused's
voice (R6,8,11,19,21)., The order was that the graves
registration group at the service company should report

to the 3rd Battalion command post immediately (R8,11).

A few minutes later, Major Beacham, as directed, gave

an order by telephone to a member of the group for trans-
mission to accused to the effect that accused was to
report personally to Col., MacGrath, the 3rd Battalion
.commanding officer, that night at his command post
(r8,12,19,22), Prior to midnight, accused, whose voice
was recognized, telephoned Major Beacham and said that

he could not go, because he had no driver who could drive
without lights (R8), The major told him this was nonsense,
that it was light enough to see and to "get somebody to
drive and go on up there" (R9,13), It was possible that
* he could also have saild he didn't see any reason for the
order (R1l)., He did not recall whether he then repeated
- the specific instructions to report personally to Colonel
MacGrath--(R13), Accused did not go forward, but sent his .
sergeant instead, who reported to the ?rd Battalion command-
ing officer after mid-night (R13+17,19). The battallon
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was receiVing fire.at that time (R15). The sergeant con-
%%nged gn the mission under heavy fire until 19 December
16-19). ' :

The next morning, the S-4 saw accused and spoke
to him about his actions, but accused's reply was that he
had nothing to say (R10,12). The regimental Executive
Officer telephoned accused that morning, recognized his
voice, and asked him 1f he had reported as ordered. Ac-
cused sald he had received the orders but had not reported.
When he said he did not know whether or not he was going

- to carry out the orders, the Executive Officer ordered
~him to report to headguarters.

"Late that afternoon, accused reported to General
Stack, acting regimental commander, at the command post at
Riquewihr., The enemy had counterattacked during the day,
and. artillery. fire was almost continuous (R22-24). General
Stack. ordered accused to go personally to the 3rd Battalion
Headquarters and to Hill 393, supervise the evacuation of
the deajand report back when he had finished (R22,24), Ac-
cused. did not report to the 3rd Battalion commanding officer
during the period from 16 to 20 December (R13-15), nor to
the command post on 16 or 17 December (R13). :

4. The testimony of the defense was in substance
as follows:

. . On the night that the S-4 ordered accused forward,
his sergeant told him he did not bellieve it necessary for
him to go, because he felt accused was very nervous under
fire., The sergeant said he would take care of the detail,
This conversation occurred at the regimental rear area
(R26-27). On one occasion, this sergeant had been in a
truck with accused when shells began landing nearby, and
accused became so exclted that he gave several conflicting
orders. . This sergeant had not been satisfied with the co-
operation of battalions in evacuating the dead, and on the
night in question learned that the graves registration per-
sonnel at the battalion had not been called upon to evacuate

*  the bodies -dnvolved (R27). .

The defense introduced in evidence a memorandum
placing upon battalions the responsibility for evacuation.
_of the dead to battalion installations. It also provided, -
however, that additional squads might be attached to bat-
talions when the need arose (R35; Def.Ex.B). L
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A report of a psychlatric examination of accused
was introduced in evidence. The psychiatrist found accused
sane, but diagnosed his condition as "Psychoneurosis,
anxlety state, chronic, mild, combat reaction". 1In his
opinion, accused had developed a nervous condition as the
result of long combat exposure, but knew right from wrong
andAgould have refrained from a wrongful act (R34; Def.
Ex.A). '

After the defense counsel stated that accused had
.been warned of his rights, accused elected to take the stand
in his own behalf (R27-285. He testified as follows:

_ He entered the service 17 June 1942 and joined the
36th Division 9 October 1943, After serving two or three
days in a line company, and attending a school for new
officers, 'he was assigned to the Service Company as Graves
Registration Officer. He served in that capacity in battle
in Italy from 15 November 1943 to 30 December 1943, and
from 15 January 1944 to 26 February 1944 in the Rome-Anzio
.engagement, and also in the landing in France. . His section
had not operated successfully, because for a long period
there was no transportation available (R28,29,34)., It was
impossible to evacuate the dead, and one regimental comman-
der had ordered four bodies evacuated during a particular
afternoon without assigning transportation for the purpose.
His sectlon was finally assigned a truck in the first part
of October (R29,30).

Prior to 17 December 1944, he had received no
reports from the 3rd Battallon concerning evacuation,
although about two days before he had received a complaint
from that headquarters for failure to remove a body. Upon
check, he found the battalion had left its graves regis-.
tration crew at the old area when the organization had last
moved, He recalled talking with the S-4 about 2100 hours
on 17 December, and sent his crew forward even though he
had no experienced driver (R30). They had evacuated seven
bodies when he talked personally with hls sergeant in Rique-
wihr on the night of the 18th. He fixed the date of his
conversation with General Stack as 19 December, and said
the General told him to go to the 3rd Battalion area, clean
up the situation and report back (R31). He then went to
the 3rd Battalion command post and talked with the Battalion
S-1 there. Later he talked with the graves registration
sergeant (R31l). : '

13
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On cross-examination, accused admitted: that he
understood the order of the regimental S-4 to go forward
personally; that he did not go; that he understood from
General Stack that he was "to go up and personally super-
vise the taking away of the bodies"; that he did not do 1it;
and that he did not report back (R32-34). He said that
the S-4 told him he could not see why it was necessary for
accused to go up the first night, but to go; and that
thereafter, the sergeant sald it was not necessary, so
that accused allowed the sergeant to go without him (R32). .
On subsequent days, there was shelling every time an at-
tempt was made to remove the bodiles., One of hls men had
been wounded (R32)., He said he talked with the regimental
S-4 concerning the General's order, the shelling, and of

a company commander not wanting the evacuation in the company
?Eggs because the detail drew fire, The S-4 did not reply

Accused said that in his first combat, he was ex-
cited under fire, but "got along all right" then and all.
through the winter, even though he usually worked on eva--

-cuations in battalion areas throughout the whole of nearly
every night, : At Rome in heavy shelling, he lost control

of himself, and he became worse in France. Fear of shells, .
and the fact that his fear inspired fear in his men, were
the reasons he did not obey these orders (R33). The fact .
that the system did not work well influenced his enthusiasm
for his Jjob, but did not affeét his actions in this case

(R34)."
5. a. Specification 1:

There 15 a'queStion whether the proof shows
that the order alleged was transmitted to accused. The
order alleged ‘was: . -

"Report to Lt. Col. Donald A. MacGrath
* % * at the Third Battalion Command
Post", :

The proof showed:

(1) Accused received instrucfions from S-4
that: )

"the GRO gfgup was to report-fo
the 3rd Battalion CP that night,
immediately" (R8).

-6 - :. Gor
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(2) Someone in accused's group received an
additional order from S-4, for transmission
to him, that: '

"accused was to report to Colonel
MacGrath in person® .R8). '

(3) Accused subseqﬁently called S-4 and said:
"I can't go", He was told to: :

"go up there" (RS,9).

(4) The accused understood that he personally
was to go forward, but he did not (R22,24,

32,34).

(5) The sergeant in the accused's group reported
‘to Colonel MacGrath that night (R15).

The proof did not show: . .

That accused.received personaliy and directly
any order to report to Colonel MacGrath.

It is clear that the accused knew the original
order was amended to include him, because of the telephone
call he made to S-4. Furthermore, hls sergeant reported .
personally to Colonel MacGrath, %he accused at least knew.
of that part of the alleged corder which required him to
"Report * * * at the Third Battallon command post'", and
there was substantial evidence from which the cour% might
reasonably infer that accused received the complete alleged °
order. Violation is clearly shown. There 1s no doubt that
he was before the enemy, inasmuch as he and hls organization
were in the regimental area which the evidence shows was
within range, under the fire of enemy artillery and the
orders received 1nvolved the remoyal of our dead. The
proof therefore sustains the offense charged (MCM, 1928, .
par.l4la, p.156; Winthrop's Military Law and Precedents
(Reprint, 1920), p.574; Richardson, Evidence (5th Edition,
1936), p.524; 1 Wharton Criminal Evidence (11lth edition,
1935), par.379,p.601; CM ETO 6694, Warnock; Cl ETO 5607,
Baskin; CM ETO 2602, Picoulas.
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be Specification 2°-

: The proof fails to show 1ssuance of all the
order alleged, and shows compliance with the part tliereof
1ssued., There 1s a varlance between the order proved to

~ have been given and violated, and the allegation. The -

order alleged wass

"Report to Lt, Col, Donald A, MacGrath
* ¥ ¥ at the Third Battallion Command
Post".

The proof showed:.

(1)

(2)

(3)

(4)

Accused was ordered,toz‘

(a) "Personally appear at the 3rd -

. Battalion Headguarters in the
performance of his duty" (R22)
or "Report to the 3rd Battalion"
(R24). .

.(b)_'"GO to H111,393n (R24, 32);;

(¢) "Personally supervise the evacua-.
tion of the dead" (R22,24,32,34).

(d) "Report back" (R24,31-33).

Accused did not report at the 3rd Battallon
Command Post on 16 or 17 December, and did

-not report to Colonel MacGrath during the -

period 16 to 20 December.,

Accused after recelving the order aid
report to the S-1 at the 3rd Battaii
command post, according to his own testi-
mony ., .

7/

Accused did not perform (b), (c) and (d)
of' (1) above, but they were not alleged.

The. proof did not show accused was given any order to report
to Colonel MacGrath,

The Specification can be construed liberally
to allege that accused was ordered to "Report * * * at the
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Third Battalion Command Post", but there is no testimony
that he did not, do so during the time in question, or
within a reasonable time thereafter. On the contrary,

the only testimony is that of the accused to the. effect

thet he did report at the command post. The variance
between the allegation and the proof of the remainder of

the order given, and violated, 1s fatal (CiI ETO 2747, Kratz-
man), - It s tuerefore the opinion of the Board of Review
that the evidence is not legally sufficient to sustain the
finding of gullty of Specification 2.

6. The charge sheet shows that accused 1s 30 years
of age, was commissiored a second lieutenant 2 February
1943, and promoted to first lieutenant 7 April 1944, No
prior service is shown,

7. The court was 1e9a11y constituted and had juris-
Giction of the person and offenses. IZxcept as herein indi-
cated, no errors injuriously affecting the substantial
rights of accused were committed during the trial, Tor
the reasons above stated, the Board of Feview 1s of the

opinlon that the record of trial is legally insufficient
to support the findings of gullty of Specification 2 of
Charge I, and legally sufficient to support the findings
~of gullty of the Charge and Specification 1 thereof and
the sentence.

8. Dismissal, total forfeltures, and confinement at
hard labor are authorized punishments for viclation of the
. 75th Article of War., The designation of the Eastern Branch,

United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement is proper (AW 42; Cir. 210, WD,
14 Sept.1943, sec.VI, as amended).

/%’«&- é Judge Aqvocate
/ 7,&&«_{__3&&?9 Advocate

- _;2255921121;£éé§§§%;4711_Judge Advocate
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1st Ind,

War Departhent, Branch Office of The Judge Advogate General
with the European Theater of Operations.

TO: Commanding General,. European Theater of Operations,
APO 887, U. S. Army. .

1. In the case of First Lieutenant EDWARD J. BLACK

(0-1309900), Service Company, l4lst Infantry, attention :

is invited to the foregoing holding by the Board of Review
that the record of trial is legally insufficient to support
the findings of guilty of Specification 2, and legally suf-
ficient to support the findings of guilty of the Charge and
Specification 1 thereof and the sentence, which holding 1s
hereby approved. Under the provisions of Article of War .

502, you now have authority to order execution of the sentence

: 2., UVhen copies of the published order are forwarded
to this office, they should be accompanied by the foregoing
holding and this Indorsement., The file number of the record
in this office is ¢M ETO 9259. For convenience of reference,

please place that number in brackets at the end of the order:

(CM ETO 9259).

g E. C. McNEIL,
Brigadier General, United States Army,
Assistant Judge 'Advocate General.

[ ..

( Findi.ngs vacated in part in accordance with recommendation of THe Assistant
Judge Advocate General. Sentence ordered executed. acM 159, 8'1‘0] 21 May 1945).

CoNFDERTAS ™ | 9259
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Branch Office of The Judge Advocate General
- with the
EUropean Theater of Operations
APO 887

BOARD OF REVIEW NO, 3 3 MAY 1045

CH ETO 9260

UNITED STATES VIII CCRPS

Trial by GCM, convened at Neufchateau,
Belgium, 26 January 1945. Sentence:
‘Dismissal, total forfeitures and con-
finement at hard labor for.three years.
Eastern Branch, United States Discip-
linary Barracks, Greenhaven, New York.

Ve

First Lieutenant ARTHUR J,
ROSENBAUM (0-1167194),
Headquarters, 58th Armored
Field Artillery Battalion

Nt St St Nt sl sl e v .

HOLDING by BOARD QF REVIEW NO,3
SLEFPER, SHERMAN and DEWEY, Judge Advocates -

1. The record of trial in the case of the officer named above has
. been examined by the Board of Review, and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of Opera-
tions .

2, Accused was tried upon the following charges and specificatlonst
CHARGE I: Violation of the 6lst Article of War. "

. Specification: In that First Lieutenant ARTHUR J.
ROSENBAUM, Headquarters, 58th Armored Field
Artillery Battalion, did at Fontenoille, Bel-

" gium, without proper leave, wrongfully deviate
from his proper route of travel and assigned’
duty, in pursuit of his personal activities
from about 31 December 1944, to about 2 Janu-
ary 1945.°

CHARGE II: Violatlon of the 96th Article of War,. -

9260
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Specification 1: In that * % * having received a
lawful order from Lieutenant Colonel WALTER
J. PATON, to proceed to Bastogne, Belgium on
31 December 1944, and if Longvilly, Belgium
was in American hands, to proceed to Longvilly,
Belgium so as to ascertain the salvageability
of United States Government equipment, and

- thereupon, to return to the 58th Armored

- Field Artillery Battalion, the said Lieuten-
ant Colonel WALTER J. PATON, being in the
execution of his office, did at Fontenoille,
Belgium, on or about 31 December 1944, fail
to obey the same,

Specification_zs In that # % % did, at Fontenoille,
Belgium, on or about 31 December 1944, wrong-
fully and unlawfully and without proper author-

: . 4ty,take and use one (1) Government truck (1/4t,

o LxAS U. S. No. 20327779-S, property of the
United States, of a value of more than fifty
'dollars ($50.00). ,

He pleaded guilty to Charge 1 and Specification, not guilty to Charge I
and its specifications and was found gullty of both charges and their
‘specifications, No evidence of previous convictlons wes introduced. Two-
. thirds of the members of the court present at the time the vote was taken
concurring, he was sentenced to be dismissed the service, to forfeit all
. pay and allowances due or to become due, and to be confined at hard : :
labor, at such place as the reviewing authority may direct, for a period
of seven years., The reviewing authority, the Commanding General, VIII -
Corps, spproved the sentence but reduced the period of confinement to
' three years, designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, and forwarded
the record of trial for action under Article of War 48, The confirming -
authority, the Commanding General, Europesn Theater of Operations, con-
firmed the sentence, although deemed, as modified, wholly inadequate
punishment for an officer convicted of such grave offenses, designated
the Eastern Branch, United States Disciplinary Barracks, as the place
of confinement, and withheld the order directing execution of the sen- .
tence pursuAnt to Article of War 50}, :

S

3. A aummary of the ovidence for the prosecution 19 as follo's:

' ’ On 30 December 1944, while the 58th Armored Fleld Artillery v
Battalion was at Fontenoille, Belgium, re-equipping for combat (r6,10),
_its commanding officer, Lieutenant Colornel Walter J. Paton, ordered ac-
“cused, a survey officer, to check the state of the hattalion's equipment
at Longvilly, Belgium, where approximately 50 per cent of its equipment
had previously been lost due to enemy action (R6,7, 15) The colonel

9260
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directed accused to go to Bastogne, Belgium, on 31 December and deter=
mine whether Longvilly was in American hands. In such event, he was
to proceed to Longvilly, get the iInformation and return immediately
(R7,9). Accused left on the morning of 31 December in a jeep driven
by an enlisted man, but instead of going to Bastogne, which is about
30 miles northeast of Fontenoille (R8,15), they proceeded directly to
and beyond Aachen, Germany (R18,19), situated between 80 and 100 miles
 north of Bastogne (R8,15), They spent the night near Aachen and the
following morning went about 60 miles to Namur, where they spent the
second night (R20,22). The following day, 2 January 1945, they returned
directly to their battalion area.. At no time did they stop at Bastogne
- (R20), The vehicle used had a value in excess of $50 (R16,21,29).

4. The following was presented for the defense:

- His rights having been e xplained (R23), accugsed testified

that on 29 December 1944 Colonel Paton ordered him to go to Longvilly
to check salvageable property and to leave the next morning. Accused
called Headquarters VIII Corps by telephone on the morning of 31 Decem-
ber and confirmed his own information, which he had personally secured
in Bastogne the day before, that Longvilly was then in German hands-and
would most likely so remain for several days. He therefore considered
his mission already acco.upliahed and, since nothing was sald about re-
turning immediately or otherwise, decided to go to the 96th Evacuation
Hospital between Adchen and Brand, sbout 80 miles distant. Upon arriv-
ing there he discovered the unit was in the process of moving to a new
location., He remained overnight and proceeded the next day to the new
location, where he spent about three hours and remained the next night
with civilian friends near Nemaur, On the following morning he returned
to his battalion, after stopping on the way at Headquarters VIII -Corps
at Florenville, where he once more confirmed the information that Long-
villy was still in_the enemy's possession (R24,26,27). On cross-examina-
tion, he admitted that he considered, following his telephone call to
, Headquarters VIII Corps on the morning of 31 December, that any attempt

to get to Longvilly would be superfluous and that it gave him "what might
be called a couple of days' grace" (R27). He left the battalion area
for his own personal convenience and had no permission to go either to
Aachen or Namur (R30,31). He knew that the quarter-ton used by him was
a Government owned vehicle of a value of over $50 (R29).

5. Accused's sbsence as slleged in Charge I and Specification is
fully established by his plea.of guilty, his own testimony and the prose-
cution's evidence, -

The court's findings of guilty under Charge II and specifications
are supported by substantial and convincing evidence, including accused's.
own testimony, that he failed. to cbey the order of Colonel Paton, as
alleged in Specification 1 (CM ETO 5465, McBride, Jr.; CHM ETO 1388, Madden)
and that he wrongfully used a government vehicle, as alleged in Specifica-
tion 2 (CM ETO 5026, Kirchner et al).

: 9269
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-6, The charge sheet shows that accused is 23 years of age and
was. comnissioned a second lieutenant in the Army of the United States
on 28 July 1942. Prior service 1s shown as follows: "Inducted into
Field Artillery, Regular Army, on 27 Jaxuary 19413 discharged as
Sergeant!, ’

7. The court was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the sub=
stantial rights of accused were committed during the trial. The Board
of Review is of the opinion that the record of trial is legally suf-
ficlent to support the findings of guilty and the sentence as approved
modified and confirmed. N ,

8. The penalty for absence'without leave, falling to obey the
lawful order of his superior officer and wrongfully and without auth-
ority using a government vehicle is .in each instance such punishment
as a court-martial may direct (AW 61 and 96). The designation of the
Eastern Branch, United States Disciplinary -Barracks, Greenhaven, New
York, as the place of confinement is authorized (AW 423 Cir,210, WD,
VA Sept 1943, sec.VI, as amended).

| @mﬁga%z»_ Juige Advocate

%m / WM Judge Advocate

667 / /Jé@/ % ] Judge Advocate

9260
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1st Ind.

Var Department Branch Office of The Judge Advocate General with the
Buropean Theater of Operations. 3 MAY 194 TOs Commanding
General, European Theater of Operations, APO 887, U. S. Army.

* 1. In the case of First Lieutenant ARTHUR J. ROSENBAUM
(0-1167194), Headquarters, 58th Armored Field Artillery Battalion,
attention is invited to the foregoing holding by the Board of Review
that the record of trial is legally sufficient to support the findings
of gullty and the sentence, as approved, modifled and confirmed,which
holding is hereby approved. Under the provisions of Article of War
50%, you now have authority to order execution of the sentence,

2. There is attached a letter from accused's father, received
after the confirming action in which he requests clemency and refers
to his son's service in Africa and Sicily, with the Rangers in Normandy
- on D day and since then in France and Belgium,

3. When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is CM ETO

"9260. For convenience of reference please place that numher in
_ brackets st the end of the order: (CM ETO 9260).
i >

1

o

E’ c. xCNEIL,

grigadier General, United States Army, '
t
Asgistant Jugge Advocate 3enera1.’

( Sentence ordered executed, GCMO 179, ETO, 26 May 1945),

. P
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Branch Ofvlce of The Judge Advocate General

with the
European Thsagter
APO 887
BOARD OF REVIEW NO. 3
CHl ETO 9272 '
UNITED .STATES ) SEINE SiCYION, COMUNICATICIS ZONE,
L ' g EURCPFAN THFATER OF OPTEATIONS
Vo_ .
) Trial by GCH convened at Paris, France,
Privates JAMEB K. HAYES . ) 21 December 1944. Sentence as.to.each
(33721584), ANDREW ROILIIS ) eccused: Dishonorsble discharge (sus-
(35684124) and CHARLES W, ) penced), total forfeitures and con-
FRESTON. (32974626), all of ) finement at hard labor Hayes and Preston
~‘the 19th Replacement Depot ) each for two years, Rollins for one
. ) year, Loire Disciplinary Training
) Center, Le Ians, France,

-\ OPINION of BOARD OF REVIEW X0, 3 .
SLEEFER, SHERLAN and DEVEY, Judge Advocetes

: 1. The record of trial in the case of the soldiers named above

has been examined in the Branch Office of The Judge Advocate Genersl with
.the BEuropean Theater and there found legally insufficient to support the
findings and sentence as to Rollins and findings and sentence in part as
to Preston., The record has now been examined by the Board of Review, and
the Board submits this, its opinion, to the. Assistant Judge Advocate Gex:eral
in charge of the said Branch Office.

2. Accused were tried upon the folioﬁing charges and specificaﬁions:
HAYES ’

CHARGE It Violation of the 9/th Article of War,

Specificationt In that Private Jemes K, Hayes, 19th Replace-
ment Depot, European Theater of Operations, United States
Army, did, at Villacoublay, France, on or about 11 KNovember -
1944, in conjunction with Pvt, Andrew Rollins, 19th Repiace~
nent Depot, European Theater of Cperations, United States
Army and Pvt. Charles W. Preston, 19th Replacement Depot, .

-1 -
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Tpited States army, wrongfully apply to his omn

use, without n reper euthorlty, one (1) govn“nment

motor vehlcle, a 2y ton & x 6 truck, No, 33712, of

a velue of more +ban Fifty dollars ("50 00), the

proverty of the United States, furnished qnd intended .
for trhe military service thereof, -

CHin@: I1: Violation of the 96th Article of ilare

Specitication: In that * * * having been duly placed into
the lawful custody of Sergeant Elmer J, Thompson, 1177th
liijlitery Police Company, Aviation, European Thegter of
COperations, United States Army, on or =bout 13 Hovember
1944, Aid, at Paris, France on or zbout 13 loverber 1944,
wrongfully attempt to escape from said custody.

© CHARGE III: Violation of the 69th Article of War,

Speclfncptlon° In thet * ¥ * having bren duly placed in con-
finement in the Unit Guardhouse, 1177th iiljitary Police
Company, Aviation, Furopean Theater of Operations, United
States Arpy, on or stout 11 llovember 1944, did, at Veligzy,
France, on or auout 13 November 1944, emcape from said
conf'inement before he was set at liberty by proper anthority.

POLLIIS
CHARGE I: Violation of the 6lst Article of War.

Specificationt In that Private Andrew ROLLIKS, 19th Replace-
ment Depot, European Theater of Operations, United States |
Army, did without proper leave, absent himself from his
organization from sbout 2nd November 1944 until he was
apprehended on or aboux 11 November 1944 at or near Jouy
en Josas, France, ,

CHARGE II: Violation of the 94th Article of War,
(Disapproved by Reviewing Authority).

Specifications (Disaonroved by Reviewing Authorlty).
. N

CHARGE I: Violation of the 6lst Article of Var,

Specification: In that Privete Charles W, PRESTON, 19th Replace-
ment Depot, European Theater of Operations, United States
Army, did, without proper leave, atsent himeelf from his ore

-2
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ganization from about 2nd lNoverber 1944 until he
was epprehended on or about 11 Kovember 1944 at
‘or near Jomy en Josas, France,

CHARGE II: Violatlon Jf the 94th Article of Var,
(Disapproved by Reviewing Authority), -

Specification: (Disapproved by Rev'ewing Authority).
CHARGE III: Violation of the 69th Article of Var,-

Specification: -In that * * % having been duly placed in
confinement in the Guardhouse, 1177th Military Police
Company Aviation, European Theater of Operations, '
United States Army, on or about 12 November 1944, did,
at Paris, France, on or sbout 14 November 1944, while -
being transported to the Unit Guardhouse, Seine Section, .
Com Z, European Theater of Operations, United States '

© Army, wrongfully break such confinement before he was
set at liberty by proper authority, ' \ )

Fach pleaded not guilty to, and was found guilty of, all charges and -
specifications pertaining to him, No evidence of previous convictions
was introduced. Each was sentenced to be dishonorably discharged the
service, to forfeit all pey and allowances due or to become due, and
to be confined at hard labor at such place as the reviewing authority
may direct, Hayeg for six years end six months, Rollins for five and
Preston for six years. The reviewing authority approved only so much
of the findings of guilty of the Specification, Charge I a2s to Hayes
as involves a finding of guilty of wrongfully applying to his own use,
without rroper authority, a vehicle, the property of the United States,
furnished and intended for the military service thereof; disapproved
the findings of guilty of-the Specification of Charge II and of Charge
II as to lollins and Preston, approved the sentences but reduced the
period of confinement to one year for Rollins and two years for Hayes
and Preston, suspended that portion of each sentence adjudging dis- -~
honorable discharge until the soldier's release from confinement, and
designated the Loire Disciplinary Training Center, Le Manas, France, -
as the place of confinement, The proceedings were Dublished by General
Court-Martial Orders Nos. 208, 209 and 210 respectively, Headquarters -
Seine Section, Communications Zone, European Theater of Operations,
APO 887, U, S, Army, 25 March 1945.

3. The only evidence introduced to show the absence without leava
alleged in Specification, Charge I as to Rollins and Preston consisted .
of extract copies of morning reports of the 39th Replacement Battalion,
19th Replacement Depot, certifled by the assistant Personnel officer, )
19th Replacement Depot. When these extract copies were offered in -

a .
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evidence, defense counsel interposed the following objection es to
each of thems

"I object to the intrecduction of this

extract on the grounds that it ie not

the originel, and further, that there is

no one here to testify as to its authen-
ticity., It bears signature of the Assistant
Perscennel Off'icer, That is the only authori-
ty in court that it is a true copy. Ve feel
thet some one should be here to testify to
this signature and also to the fact that a
search, if any, was made and that the accused
was not found on that date" (r8),

The Manual provides that

"An objection to proffered evidence of

the contents of a document based on any of
the following zrounds may be regarded as
waived if not asserted when the proffer is
mades * * *» It does not appear that a pur-
vorted covy of & public record is duly
authenticated" (LCH, 1928, par, 116a, p.120).

While not artistically phrased, defense counsel's objections were apparently
levelled at the validity of the purported suthentication of the extract
copies as well as their introduction without.corroborative testimony as to
circumstances surrounding the initial diecovery of the alleged absences,
Defense counsel sp=acifically called the court's attention, in connection
with his objections, to the fact that the certificates as to authenticity
of the extract copies bore the signeture of the assistant personnel officer,
Objection on the ground that the unit personnel officer was not authorized
to suthenticate the extract copy may not therefore be regarded as waived,

A board of review in the Branch Office of The Judge Advocate
General, European Theater of Opera*ions, recently held that in the case of
a morning report as with amy other public record,: an suthenticsted copy,
to be admissible in evidence, "must 'be certifiled by the offlcial custodian
: thereof (20 Am, Jur, sec, 1038, p,876; 2 VWharton's Criminal Evidence 1llth
Ed. 8ec.784, p.1351)", and that

"the only officer in the unit perscnnel
section who is the official custodian

1'4';
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[of the third triplicate original copy
of the morning repor§7 is the personnel

officer himself and not * ¥ % an essiste
ant®; .

that therefore
"the personnel officer and not the assist-
ant personnel officer is the proper ‘person
to certify copies of such original * * *
and that the purported authentication" (as
in the instant case by the assistant personnel
officer) "was improper" (CI1 ETO 5234, Stubinski).,

Excluding from conslderation the extract copies of the morning
report entries which constitute the only evidence of Rollins® and Preston's
absence without leave, the record of trial is legally insufficient to
support the findings of guilty of the Specification of Charge I and Charge
I as to Rollins and Preston, respectively,

\
be The charge sheets show that Hayes is 20 years 11 months of age
end was inducted at Fort Mesde, Maryland, 7 April 1943; that Rollins is
28 years six months of age and enlisted at Fort Knox, Kentucky, 1 Jenuary
1941; and that Preston is 19 years one month of sge and was inducted at
Camp Upton, New York, 25 June 1943. No prior service is shown,

5e The court was' legally constituted and had jurisdiction of the
persons and offenses. Except as noted, no errors injuriously affecting the
substantial rights of the accused were committed during the trial., The
Board of Review is of the opinion that the record of triel, as to Rollins,
i8 legally insufficient to support the findings of guilty and the sentence;
as to Preston, legally insufficient to support the findings of guilty of
the Specification, Charge I, and of Charge I, legally sufficient to support
the remaining findings of guilty and only so much of the sentence as in-
volves diehonorsble discharge, total forfeitures and confinement at Jard
labor for one year; as to Hayes, legally sufficient to sustain the findings
of guilty and the sentence,

. _m ' Judge Advoca.toil
%M«C %"M ‘Judge. Advocatef
12 L i‘ﬂ 7 ‘

- coeie S 4 S Judge Advocato‘
- . >

.\‘..
, I . e
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1st Ind,.

Var Department, Branch Office of he Judg i dvocate General with the
Buropean Theaters JUL ]§ TO0s Commanding,
Genergal, United'States Forces, Eu.ropean Thea'ter, APO 887, U. S Army,

-t

i, Herewith tra.nsmitted for your action under Article of War
50%, as amended by Act 20 August 1937 (50 State724; 10 U,S.Ce 1522)
and as further amended by Act 1 Avgust 1942 (56 Stat.732; 10 U.S.C,
1522), is the record of trial in the case of Privates ANDREW ROLLINS
(35684124) end CHARLES W. PRESTON (32974626), 19th Replaqement Depot.

. 2¢ I concur in the opinion of the Board of Revie' and, for the
reasons stated therein, recommend that the findinga of guilty and ‘
sentence of accused Rollins be vacated and that all rights, privileges
and property of which he Les been deprived by virtue thereof be re-
stored; that as to accused Preston, the findings of guil‘fy of the
Specification, Charge I, and Charge I, so much of the sentence as
provides for confinement in excess of ne year be vacated. .

. N . . \ .
“+3¢ * Inclosed is a form of action designed to carry into effect the
recommendation hereinbefore made. Also inclosed are draft GCIDs for
uge in promilgating the proposed action. . Please return the record of

trial with r/equ.:;_d copies of GCLDS. }
% A / {

‘ o HeNEIL, '
/ﬁrigadier General, United Statese Arlkw
.. Asgistent Jnd.ga_Ad_mc 5

( As %0 accused Rollins, findings and sentense vacated, GCMO 334, ETO,

© 17 Aug 1945).

( Az to accused Preston, findings and sentence W» vacated in part in’

. accordance with recommendation of Assistant: Ju.dge Advocate Gener&'l..
GCMO 335, ETO, 17 Aug 1945,) .
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Branch Office of The Judge Advocate Genera.l
"with the :
European Theater of Operations.
APO 887

BOARD CF REVIEW NO, 3 '12 MAY 1945
CM ETO 9286 '

UNITED STATES ; 28TH INFANTRY DIVISION

v. ) Trial by GCM, convened at Ettel-
‘ g bruck, ILuxembourg, 13 December
First Lieutenant ROBERT J.
PAINE (0-1299977) and )
Second Lieutenant JOSEPH R. )
KOVACEVIC (D-1319625), both ;
)

of Company K, 109th Infantry .

1944. Sentence as to each accused:
Diemissal, total forfeltures and
confinement at hard lsbor for 25
years., Eastern Branch, United
States Disciplinary Barracks,
Greenhaven, New York.

. HOLDING by BOARD OF REVIEW NO. 3
SLEFEPER, SHERMAN and DEWEY, Judge Advocates

1. The record of trial in the case of the officers named above
has been examined by the Board of Review, and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater
of Operations.

2. Accused were tried upon the following charges and specifica-
tions: .

PAINE
CHARGE: Violation of the 75th Article of War.
Specification: In that First Lisutenant Robert
‘Jo Paine, Company K, 109th Infantry, did
in the vicinity of Bott, Germany, on or sbout

12 November 1944, misbehave himself before
the enemy, by refusing to go forward to re-

Co'\«g- rl'“".ﬂ&-‘.l.
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join his company when so ordered by
Captain Willlam T. Rogers, Executive
Officer, Third Battalion, 109th In-
fentry, his superior officer.

KOVACEVIC
CHARGE: Violation of the 75th Article of War.

Specification: In that Second Lieutenant
Joseph R. Kovacevie, Company K, 109th
Infantry, did in the vicinity of Rott,
Germany, on or sbout 12 November 1944,
misbehave himself before the enemy, by
refusing to go forward to rejoin his
company when so ordered by Captain
William T. Rogers, Executive Officer,
Third Battalion, 109th Infantry, his
superior officer.

Each accused pleaded not guilty and, two-thirds of the members of
the court present at the time the respective votes were taken con-
cwrring, each was found guilty of the respective Charge and Speci-
fication against him. No evidence of previous convictions was
introduced. Three-fourths. of the members of the court present at
the times the reaspective votes were taken concurring, each accused
was sentenced t0 be dismigsed the service, to forfeit all pay end
allowances due or to become due, and to be confined at hard labor,
at such place ags the reviewing authority may direct, for 25 years.
The reaviewing authority, the Commanding General, 28th Infantry
Division, approved the sentences and forwarded the record of trial
for action pursuant to Article of War 48. The confirming authority,
the Commanding General, Eurcopean Theater of Operatlions, although
stating that the punishment imposed was wholly inadequate for the
deplorably gross misconduct of which accused were fourd gullty, con-
firmed the sentence, designated the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of con-
finement and withheld the order directing the execution of the sen-
tence pursuant to Article of War 50%. ‘

3. The evidence fcr the prosecution may he summarized as fol-
lows:

On 24 October 1944 the accused, then replacement officers
attached unassigred to the 41st Replacement Battalion, 3rd Replace-
ment Depot, were placed on detached service with the 28th Infantxry
Division for eight days for the purpose 4 ensbling them to galn com-
bat experience prior to thelr probable,assignment as line officers.
Unless assigned in the interim, they were to return to the 3rd Re-

- placement Depot upon the completion of this duty (R13,14; Pros.Ex,

- 1d,le). On reaching the 28th Infantry Division they were attached
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to the 3rd Battalion, 109th Infantry, and on the morning of 2.
November each reported for duty to Captain Willlam T. Rogers,
exscutive officer of that battalion (R9,12,13; Pros.Ex.1b).

The battallion was at that time preparing to attack in an effort
to secure certain high grownd south of Hurtgen, Germany (R11,

15). Under the tactical plan contemplated it was foreseen

that the movement which Company K, 3rd Battalion, was scheduled
to make would leave the right flank of the battalion unprotected.
In view of this danger, the battalion commander organized cer-
tain headquarters persomnel and replecements into & provisional
‘platoon under the command of the headquarters company first ser-
geant and gave 10 it the mission of securing the battallon right
flank by occupying the foxholes to be vacated by Company K when
it jumped off on the attack (R11,13,15). The accused were
ordered to join this provisional platoon (R13). The battalion
continued to attack on successive days subsequent to 2 November
and fatal casualties were suffered by the platoon. Among those
killed was the first sergeant in command (R11,14). On the even-
ing of 6 November the accused, who in the meantime had been in-
formed that they were no longer on detached service but had been -
assigned 'to Company K, 3rd Battalion, reported to Captain Rogers
at the battalion command post and requested permission to see

the battalion surgeon (R13,14,16). Noting that the men were une
nerved, Captain Rogers granted their request (R13,14). Then

the accused reported to the battalion surgeon they were unshaven,
dirty and tired but no more so than "any man who has gone through
the front linee", Whlle they were somewhat nervous, he was of - N
the opinicn that they were not suffering from combat exhaustion
(R18). He reported these findings to Captain Rogers by telephone
and requested instructions as to what disposition of the two men
ghould be made, Although no definite decision with respect to
this question was, reached, as a result of the telephone conversa-
tion, the accused wéere sent to a rear aid station pending further
orders, Prior to their departure the battalion surgeon, prompted
by a suggestion msde by Captain Rogers during the course of their
prior conversation, asked them if they would consider reclassifi-
cation, Fach rerlied in the =ffirmative (R17,18). On the follow-
ing day, Captain Rogers ordersd accused to the kitchen area, then
some three miles to the rear (R15,17,18). He stated that while
they were nervous at this time they were "not terrified"., Hs fur=
ther described their condition as being "the same general condition
as we were all in" (R15). ’

: The battalion continued to be actively engaged with the
enexy and on 12 November during an attack in which "the going was
pretty rough and we seemed to be losing a lot of officers™ Captain
Rogers, acting pursuant to the orders of the battalion commander,
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went back to the kitchen area, then approximtely 12 miles to the
rear of Company K, to order all the officers who had gone there
for various reasons during the attack to retwrn to their wmits,
Among these officers were the accused (R10), Captain Rogers first
explained his mission and then stated %the direct order is that

" you return to your umits or stand trial by General Court-Martial®
(R10,12,15). At the time this order was given, accused's company
was engaged in keeping open a supply route to one of the regiments
and was being subjected to heavy shelling (R11). Both accused
stated that they lacked experience, felt themselves unfit to come
mand a platoon, and that they could not return (R10,13). The ’
109th Infantry, including Company K, remained in continusd severe
combat with the enemy until relieved on 19 November, . Neither of
the accused rejoined their unit during this period (mo 11)

The prosecution Introduced into evidence pre-trial state-
ments voluntarily made by each accused to an Investigating officer -
both of which contaln a recital of facts substantially in accord
with the facts as given above, In addition, each statement indi-
cates that the move forward by the provisional platoon on 2 Novem-
ber was accomplished under small arms and artillery fire, that :
both accused reached their designated positions, and that both
remained there under smell arms and artillery fire for fowr days .
until they received permission to go to the ald station, Each ace
cused admitted in his statement that he received a direct order
from Captain Rogers at the kitchen "to report to the front lines
or be subject to & court-martial® and each admitted that he Te-: ’
mained in the kitchen area (R16; Pros.Ex.2,3). :

4. For the derense, Private Robert J., Rivers, Headquartera
Company, 3rd Battalion, who was a member of the provisional platoon
ordered forward on 2 November, testified generally as to the sltua-
tion existing at that time. His testimony indicated that the pla=-
toon attained its position despite a barrage which resulted in the
death of the first sergeant and at least two other men and that 1t
was shelled heavily after reaching and while holding its position.
He glso indicated that difficulty was had in obtaining rations and
that the situation generally was somewhat disorganized during the
poriod when the accused remsined with the platoon (R19-21).

S The rights of each accuaed as a witness were explainod
te hin and each elected to testify in his own behalf, Their testi-
mony as to their activities on 12 November and the background there-
of followed closely that given by previous witnesses, In additioen,
each gave a brief resume.of his military history from which it
appeared that, although each had attended infantry officer candidate
school and had taken advanced courses, Paine at Fort Benning and
"Kovacevic at Camp Wheeler, they had thereafter performed administra-
tive duties only and had never commanded & platoon (R22,26,27,28).
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When the provisional platoon went into position on 2 November,
heavy fire was encountered and several men were killed (R24).
During the peried from 2 November to 6 November "there was heavy
artillery and mortar fire and several attempted commter-attacks" .
(R28). Kovacevic stated that both he and Paine were "very much - -
" shaken up from the fire that came in on us"(R24). Rations and
water were difficult to obtain and Paine stated that they had

no blankets, overcoats or raincoats for two days (R24,29).Both
stayed in their foxholes until 6 November when they went to the
battalion command post to seek permission to see the battalion

" surgeon (R23,28)., Fach admitted that on 12 November while at .

the kitchen area near Rott, Germany, he received a direct order
from Captaln Rogers to return to the unit and each admitted that

he did not comply with this order feeling unfit to command a
platoon, Paine bécause he was nervous and "couldn't physically
carry on" and Kovacevic because he was "shaken up" (R25,30).

5« No substantial question 1s presented by the instant
record of trial, It 1s'clear that the accused were before the
enemy at the time they refused to obey the order to return to
their unit (Winthrop's Military Law and Precedents (Repriat,
1920), pp.623-624). It is equally clear that in refusing to |
return to their unit they were guilty of misbehavior before
the enemy within the meaning of that term ss used in Article
of War 75 (Idem; CM ETO 6177, Transeau and authorities therein
cited). There was some evidence that accused were "nervous"
and"ehaken up" at the time of such refusal but whether or not
their condition was sufficliently "genulne and extreme” to con-
stitute a defense to the charge (See Winthrop's Military Law
and Precedents (Reprint, 1920) p.624) was essentially a question
of fact for the court and, wmder the evidence here presented,
the court clearly did not abuse 1ts discretion in resolving this
question adversely to the accused (CM ETO 6767, Reimiller; CM ETO
4095, Delre). The court was therefore warranted in finding both
accused guilty as charged.

" 6. The charge sheets show that both accused are 25 years
of age. Data as to service 1s shown as follows: h‘to Paine -

"S-3, Hq 2nd Bn 345th Inf, 11/21/43;

Asst S-3 Hq 2nd Bn 345th Inf, 1/7/43;

Int Staff O, Hq 2nd Bn 345th Inf,

23/11/43; liaison O, Hq 345th Inf;

Opn & Tng O Hq 1st Bn 345th Inf 10/4/44;

Repl O, 14th Repl Depot, 26/7/44;

Liaison O, D/S Hq 2nd Div 7/8/44;

Repl 0, 42 Repl Bn 4/9/44; Repl O . 6
3rd Repl Depot 13/9/44; Repl O 41 | 9289
Repl Bn 3/9/44; Asgd 109th™Inf 29/10/44; . -

R Plat O Co K, 109th Inf 5/11/44; Un~

asgd Co K, 109th Inf 7/11/44",

CONFINENTIAL
S -


http:physical.17

corr AL

(208)

As to Kovacevic -

"Student, Ord IRTC, Cp Theeler, Ga,
5/28/43; Trainer O, 4th Regt, Trans=
fer, Pa, 7/13/43, Co Ex Off, AGFRD,
Ft Meade, 9/2/43, Co Ex Off, AGFRED
Ft Meade 1/1/44; Co Ex Off AGFRD Ft
Meade 3/5/44; Plat Ldr AGFRD Ft Meade,
L/6/44; Plat ldr AGFRD Ft Meade 6/25/44;
Repl O, 1lth Repl Depot 9/26/44; Repl
0, 3rd Repl Depot, 10/19/44; Repl O,
/18t Repl Bn 10/21//44; Asgd 109th Inf,
10/29/44; R-Plat O Co K, 109th Inf
11/5/44; Unasgd Co K, 109th Inf,
11/7/44".

7. The cowrt was legally constituted and had jurlsdiction
of the persons and offenses. No errors injuriously affecting
the substantial rights of accused were committed during the trial.
The Board of Revlew 1s of the opinion that t he record of trial is
legally sufficient to support the findings of guilty end the sene
tences as to each accused, '

8. Dismissal and confinement at hard labor are authorized
punishments for violation of Article of War 75, The designation
of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement is proper (AW
42; Cir.210, WD, 14 Sept. 1943, sec.II, as amended).

Judge &dvocate

M C e Judge Advocate
% A i O /
o LA gl S Judge Advocate
7 Lo
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Nar Department, Branch Office of the Ju%gﬁ A&dﬁﬁa“ General with
the European Theater of Operations. T0: Commanding
General, European Theater of Operations, APO 887, U. S. Army.

1. In the case of First Iieutenant ROBERT J. PAINE(0-1299977)
and Second Lieutsnant JOSEPH R, KOVACEVIC-(0-1319625), both of Come
pany K, 109th Infantry, attentien is invited to the foregoing

. holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentences,which
holding is hereby approved, Under the provisions of Article of War
SDQ-, you now have atrthority to order execution of the sentence.

2. Yhen copiesl of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement., The file number of the record in this office is
CM ETO 9286, ., For nonvenience of reference, please place that mune
ber in brackets at' ‘bﬁennd of the orders: (CH ETO 9286).

75/ L
- E. C. McNEIL, 2
\Jsrigadiez General, United States Army,
__Assigtant Judge Advocate General.

( ks to accused Paine, sentence ordered executed,ify-is4; ET0, 20 May 1945).
( As to accused Kovacevic, sentence ordered executed, GCMO 155, .ETO, 20 May 1945).






CONFIDENTIAL

(e11)
Branch Office of The Judge Advocate General ,
with the
European Theater of Operations
APO 887 '
BOARD OF REVIEW NO. 1
- 8 JUN 1945
CM ETO 9288 .
UNITED STATE S ) SEINE SECTION, COMMUNICATIONS ZONE, -
. : g EUROPEAN THEATER OF OPERATIONS
Ve . : :
~ o ) Trial by GCM, convened at Paris,
Corporal JAMES R. MILLS )  France, 30 December 1944, Sentence:
(34148598), Lhklst Quarter- ) Dishonorable discharge, total forfei-
master Truck Company . )}  tures and confinement at hard labor
) for life. Eastern Branch, United
) States Disciplinary Barracks, Greenhaven,
) New York. ,

1.

HOLDING by BOARD OF REVIEW,NO. 1
RITER, BURROW and STEVENS, Judge Advocates

The record of trial in the case of the soldier named

above has been examined by the Board of Review and the Board sub-
mits this, its holding, to the Assistant Judge Advocate Gensral in
charge of the Branch Office of The Judge Advocate General with the
European Theater of Operations.

2. Accused was tried upon the following charges and specifi~
cations: . :

CHARGE I: Violation of the 58th Article of War.

Specificationt In that Corporal James R. iills,
W1st Quartermaster Service Company; European
Theater of Operations, United States Ammy,
did, at 441st Quartermaster Service Company,
Europeah Theater of Operations, United States
Army, on.or about 9 September 1944, desert
the service of the lhited States and did re-
main absent in desertion until he was appre-~
hended at Paris, France, on or aboutl6 Novem-
ber 191&1&0
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CHARGE II: Violation of the 96th Article of War.

Specification: In that * * % in canjunction with
Private Haywood Madison, 3216th Quartermaster
Service Company, European Theater of Operations,
United States Arnmy, did, at Paris, France, on ‘
or about 16 November 1944, wrongfully dispose
of two hundred and twenty five (225) gasoline
cans, six (6) fifty-five (55) gallon drums,
and about one thousand four hundred and seven=-
teen (1417) gallons of gasoline, property of
the United States furnished and intended for .
the military service thereof, thus diverting
said gasoline and containers from use in mili-
tary operations.

CHARGE III: Violation of the 94th Article of War.

Specification: In that * # # in conjunction with
Private Haywood Madison, 3216th Quartermaster
Service Company, European Theater of Operations,
United States Army, did, at Paris, France, on
or about 16 November 1944, knowingly and will-
fully and without proper authority, apply to
his own use and benefit a Government motor
vehicle, a 2% ton 6x5 truck No. 439102-S, of
the value of more than fifty dollars ($50.00),

property of the United States furnished and
intended for the military service thereof,

He pleaded not guilty and, all of the members of the court present

at the time the vote was taken concurring, was found guilty of all
charges and specifications. No evidence of previous convictions was
introduced. All of the members of the court present at the time the
vote was taken concurring, he was sentenced to W
wtil deads The reviewing authority, the Comma General, Seine
. Section, Communications Zone, European Theater of Operations, approved
only so much of the findings of guilty of the Specification of Charge
II and Charge II as involved a finding of guilty of wrongfully dis-
posing of about 225 gasoline cans and about 1417 gallons of gasoline,
property of the United States furnished and intended for the military
service thereof, thus diverting said gasoline and containers from

use in military opsrations, approved the sentence with the recommenda-
tion that it be commuted from death by hanging to dishonorable dis-
charge, forfelture of all pay and allowances die or to becoms due,

and confinement at hard laber for 4O years and forwarded the record :
of trial for action under Article of War 48, The confirming authority, @ -
the Commanding General, Europsan Theater of Operations, confirwed the
sentence, but, oxdng to special circumstances, in thé case and the
recommerdation of the convening authority, commuted it to dishonorable
discharge from the service, forfeitwre of all pay and allowances due

CONFIDERTAL=2 - r 9288
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or to become dus, and confinement gt hard labor for accused's
natural life, designated the Eastern Branch, United States Dis-
ciplinary Barracks, Greenhaven, New York, as the place of con-
finement and pursuant to Article of War 50% withheld the order
directing the exscution of the sentence. '

3. Prosecutidn's evidence summarizes as follows:

The accused, a negro, was at the times alleged in the
specifications a member of 4Lilst Quartermaster Truck Company which
was stationed at or near lLa Capelle, France (one mile south-west
Nord de Guerre Zone (Blus)). He absented himself without leave
from his organization on 9 September 1944 (R4; Pros.Ex.A).

On 16 November 1944 at about 1:30 pm, Sergeants John

D, Bell and James P. Lassetter, both of 382nd Military Police Bat-
talion, observed that a 6xb, Zi—ton United States Government truck,
heavily laden with gasoline jerry cans and covered with a tarpaulin,
was driven to the entrance of a garage owned and operated by Henri
Francois Queulvee, located at 76 Rue Stephenson, Paris, France, A
colored American soldier drove the truck., Immedjately preceding the
approach of the truck to the garage entrance another colored soldier
‘dismounted from it and ran toward the garage. The door was cbsed

but upon the approach of the truck it was opened to permit the truck
to enter the garage and was then closed again (R5,7,9,23)., The circum-
stances excited the suspicion of the two sergeants. Lassetter, armed
with a carbine, was posted as guard with orders from Bell to allow no
one to leave the garage. Bell went to the 787th Military Police Batta-
lion headquarters and reported the incident observed by him. Approxi-
mately ten minutes later he returned to the garage with First Lieuten-
ant Sidney Fain and Sergeant John J. Smith, both of 787th Military
Police Battalion (R5,9,13). . ’

. lieutenant Fain knocked upon the garage door and demanded
entrance, After some delay the door was opened by Queilvee. (R19).
Lieutenant Fain, Lassetter and Smith entered. Bell remained on guard
outside of the garage., The Government truck before mentioned stood
in the garage (R5,6,9,13,20)., Accused was one of the two colored
Amsrican soldiers who accompanied the truck as 1t entered the garage.
When the truck halted in the garage the two negroes and six French
civilians including Queulvee commenced to remove the jerricans from
it (R9,13,20,21,26). A 6xb truck when completely loaded will carry
260 jerricans of five gallons capacity (R19). The truck involved in -
this incident was loaded to its approximate capacity (R6,10,20,30).
About one quarter of the cans had been removed from the truck and -
placed in a civilian truck when ILieutenant Fain's party interrupted
*the proceedings (R6,9,13). The jerricans were each filled with gaso-
line (R20). Two tanks, each of a capacity of 55 gallons, stood on
the floor of the garage near the truck. One had a pump attached.
Each tank was filled with American gasoline (R10,11,13). Prior to
the time the door was opened accused and his companion hid themselves
in a civilian truck which stood in another part of the garage. They'
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were discovered and with the French civillanswere taken into
custody (R10,11,12,13) and removed to the military police head~
quarters in Rue Wagram (R26).

Immediately hefore the incident above described, the
accused and his confederate had called at the garage of a Madame
Royer located at 43 or 53 Rue Marcadet, Paris, with the truckload
of gasoline (R25). Madame Royer directed a young man employed
by her (Rene Mouton) to guide accused and companion with the
truck to Queulvee's garage at 76 Rue Stephenson (R25), Mouton
rode on the truck and directed the two negroes to Queulvee's

. garage (R20). Queulvee asserted that Madame Royer had purchased
the gasoline from the colored soldiers and that he in turn in-
tended to buy it from Madame Royer (R20,21).

On the afternoon of 16 November 194l accused signed
‘a written statement (R16 Pros.Ex.C) which in pertinent part is as
follows:

"About the end of August I left my company
.area near Mennecy in cahrge of a detail

and one truck to proceed to Gomez to a
P.O.L., dump to pick up a load of gasoline,

On the return trip in Paris we encountered
another truck from my company which was
broken down. The 8gt. placed me in charge
of the truck until my company could send

a wrecker for it. I left my truck and in
absence it was picked up by the M.P,'s -

so I was informed by a Frenchman. I then
went to a neighborhood hotel on the Blvd.:

de la Chapelle where I stayed for two days.
1 then moved to certain other hotels where

I stayed with various prostitutes. I had
1,500 franes with me at this time., I spent
the money for lodgings, meals, drinks and
women. I found a groupe of wiite and colored
soldiers, AWOL'S who frequented a whorehouse
in the neighborhood of Rue Fluery. I joined
this groupe. My job was to find Frenchman
who wanted to buy gasoline. I recieved a
share of the money the gang received for the
sale of ths gasoline, for the work I did. I
do not know the names of any of these AWOL'!'s.
In t_is job the gang I was working with ran
about two truck loads of gasoline per week
.which we s0ld to French ecivilians, My share. .
of the proceeds per sale was about 1500018000
francs per jJob, I worked with this gang for
about six weeks, . o
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I then joined another gang of three colored
soldiers all AWOL whom I knew as William and
Robert. I did not know the other soldier's
name. I stayed with them about two weeks,
during which time we sold about three partial
truck loads of gasbline to French civilians.

One load was 100 cans and two loads of 50 cans
each, My Job was the Lame as before to locate
and arrange the sales with the French civilians,
My partners and I shared equally, and I received
about 20000 franc's for my work with thls gang.

I next Jjoined a gang of 5 colored soldiers,

AMQL's whom I knew as Curtis, Saul, Raymond,

Madison and Snowball. While with this gang we

ran two truckloads of gasoline and sold them to

French eivilians. I made th® arrangement for

the sales in each case. I received 12000 franc's
~ as my share fram the first deal. '

On the night of 14 November 1944 all six of the
gang dicided to run some gasoline, and all of us
went in two-U.S. Amy trucks and one jeep to a
P.0,L. dump near Soissons where we obtained 2
fulltruck-locads of gasoline by presenting a

forged order signed by one of our gang, I don't
know woh it was. We got back into Paris. about

2130 on the morning of 16 Novenber 1944. A lady
who runs the Sphinx Hotel, Rue de la Chapelle gave
ms the address of a French lady whom she said would -
buy our gasoline. This lady's name and address is,
Madame Camille Royer, 53-55 rue Marcader, Paris,
France 18, I went there and arranged with her to
sell her both truck loads of gasoline at 500 franc's
a can. I and Madame took one truck to her garage,.
but couldn't get throught the gate t6 unload. An
employee at this g_rage whom I now know to be M,
Mouton Rene 20 Qua, de la Loire, Paris, 19, guided
me and Madison to another garage at 76 rue Stephen~
son where a Frenchman whom I now know to be M.
Quevlvee and his employee'!s were unloading our
truck when the M,P.'s came, A Frenchman took us
.through a door and hid us in a French truck whers
the M.P.'s found us. Madame Camille Royer was to
pay us when the gasoline was delivered" (Pros.Ex.C).

: 4+ Accused elected to be sworn as a witnesé 6n his own behalf
(R27). He admitted his bbsence without leave but denied he intended
to desert the service of the United States (R27). He denied he had
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taken the Government truck discovered in the garage and asserted
uit belonged to the fellow I was with", He declared that he did
not know "how they got it or where" (R27). With respect to the
gasoline, .he testified that although he was "a.long with this fel-
low with the gasoline" he .

fnever drew any gasoline from any POL
.dump, but I was with those fellows™"
(R28). A_

He also denied he had drawn "any money from the gasoline jobs®, but
stated that certain soldiers who were absent without leave would

fexplain it to me * * ¥ how they were
.getting to a POL dump to sign for gaso-
line or whatever it was they would get"
(R28). .

He admitted that on 16 November 1944 he knew that he rode on a
Government truck which was loaded with gasoline that was to he sold,
and that insofar as he was concemed the truck was used nthout auth-
orization (R30).

5 Accused as a witness on his own behalf repudiated his
extrajudicial statement (Pros.Ex.C)and asserted that he gave it to
First lieutenant Arthur O. Cobb, 20th Military Police Criminal Investi-

. gation Section, under threats by lieutenant Fain who was present in the
room while accused was interrogated by Lieutenant Cobb, stated
lieutenant Fain

fiwould 'holler' and ask me what I had said,
.and when I would try to explain why, and

he would smack every time I would say any-
thing, until I said = - and he said if I
didn't give a statement he would let all
“the stuff fall on me" (R28). - '

The two civilian witnesses - Queulvee and Mouton - each testified

-that while the two negro soldiers and the French civilians were held
under guard in front of the garage after their arrest, lieutenant Fain
struck accused in the face - once when accused lowered his hands from
above his head and once when he failed to keep his face to a wall
(R22,26). The prosecution traversed his testimony by evidence from
Idautenant Cobb that the statemsnt was given and sigmed by accused
freely and woluntarily without threats or promises of immunity or re-
ward and after his rights under the 24th Article of War were explained
to him (R15-17). ILieutenant Cobb denied that physical violence was
visited upon accused at the time he gave the statement (R18) and
.Iieutenart Fain denied that he 'struck accused while under guard 1n
front of the garage (R13,1h).
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A question of fact was created by this sharply
conflicting evidence which it was the duty and function of the
court to resolve. There was substantial evidence that accused
gave the statement freely and wvoluntarily after being fully in-

. formed as to his rights. Under such circumstances the finding -
of the court that the statement was voluntarily given by ac-
cused is binding upon the Board of Review upon appellate review
(CM ETO-5747, Harrison; CM ETO 7518, Bailey et al; and authorities
therein cited).

6. The evidence is uncontradicted and is in fact corro-
borated by accused's testimony in opsn court that he was absent
from his organization from 9 September 1944 to 16 November 1944 -

a total of 68 days. When apprehended he was in the act of deliver-
ing Government gasoline to French civilians, who obviously were
engaged in "black market transactions" (Charge I and Specification).
His confession exhibits a course of lawless and perfidious conduct

in the underworld of Paris including trafficking in Government gaso-
line in the "black market® during the period of his unauthorized ab- .
sence, The court was completely justified in inferring from these
facts that accused intended permanently to absent himself from the
military service of the United States (CM ETO 952, Mosser; CM EIO
2216, Gallagher; CM ETO 2901, Childrey et al).

7. The proof is positive and substantial that accused

knowingly and willfully and without proper authority appropriated

to his own use and benefit a Government owned 6x6 motor truck

(Charge III and Specification). It was used by accused at the

time and place alleged to effect delivery of Government gasoline

to the receivers of stolen Government property. The fact that ac~
"cused did not actually drive the truck is an immaterial circumstance
in face of the proof that he was an active participant in its uss.,
While the prosecution failed to prove that the truck bore the number
439102 - S (as alleged in the Specification), the evidence is sub-
stantial and uncontroverted that accused was in unauthorized possess-
ion of and did use without authority a "2% ton 6xb truck #* %* * pro-
perty of the United States furnished and intended for the military
gservice thereof", The gravamen of the offense was therefore, proved.
It was unnecessary to allege the number of the truck and of the
Specification may be disregarded an surplusage (2 Wharton Criminal
Evidence (11lth Ed. 1935), sec.l1064, p.1869). The court was authorized
to take judicial notice that the truck possessed a valus of more than
$50.00 (Cu ETO 5666, Bowles et al). .The record of trial is legally
sufficient to sustain the findings of accused's guilt of the offense
charged (QM ETO 128, Rindfleisch; CM ETO 5666, Bowles et al, supra).

8. a. The finding based on Charge II and Specification as
approved by the reviewing authority is as follows:
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"At Paris, France, on or about 16 November
1944, wrongfully dispose of about two hun--
dred twenty-five (225) gasoline cans, and
about one thousand four hundred seventeen
(1417) galloms of gasoline, property of
the United States furnished and intended
for the military service thereof, thus
diverting said gasoline and containers
from use " in military operations®,

The reviewing authority by his action eliminated the six 55-gallon
tanks from consideration.

The Specifiéauon of Charge II as approved is fundamentally
Form 112, Manual for Courts-Martial 1928, Appendix 4, pp.252 253, with
the addition of the following phrase

"thus diverting sald gasoline and containers ‘
from use in military operations".

- It is unnecessary to consider whether the added phrase is sufficient
to elevate the offense charge from a violation of the ninth paragraph
of the 94th Article of War to the more serious offense under the 96th
Article of War of interferring with or obstructing the national de-
fense or prosecution of the war effort by diverting supplies furmished
and intended for the military service from their regular chanrnsls of
distribution to combat and other troops during a critical period of
military operations within the principles announced in TM ETO 8234,
Young et al; CM ET0 8236, Fleming et al; and CM ETO 8599, Hart et al.

uch consideration is unnecessary because there is entirely absent
from the record of trial evidence of those highly necessary and rele~
vant facts and circumstances which would show that accused prejudiced
the success of the United States forces by diverting gasolins from its

- established channel of distribution at a time wvhen it was vitally re-
quired for combat opsrations (CM ¥T0 6226, Ealy; CM ETO 7506, Hardin,'
CM ETO 7609, Reed and Pawinsid; Cu £10 9987, ms). .

An offense under the ninth paragraph of the 94th Article
of War is a lesser included offense of the greater offense under the
96th Article of VWar (CM ETO 9987, Pipes). The Spscification under
consideration manifestly charged at least the lesser offense under
the 94th Article of War and it will be so considered. The fact that
it was)la.id under the 96th Article of War is immsterial (CM ETO 6268,
Maddox). :

sz Specification as amended by the reviewing authority
alleged that accused "wrongfully disposed® of jerricans amd gasoline
"property of the United States furnished and intended far the military
service thereof", The following statement is relevant in considering
whether the Specification alleged facts constit uting an offense under
the 9th paragraph of the 94th Article of War:
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#A gpecification alleging that an accused
knowingly and without proper amthority
disposéd of Government property by remov-
ing the same off the United States Govern-
ment, reservation, but failing to allege
the manner of such disposition, is defec-
tive; and where an objection to the de-
fect was overruled by the court resort
may not be had to the evidence, un