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PREFACE

Thiz pamphlet contains a short history of the preparation

ol *he Manual for Courts-Martial, United States, 1951,
together with brief discussions of the legal and legislative
:onsiderations involved in the drafting of the book. With

_ winor exceptions, the discussions of the various subjects
-. were written by the officers who prepared the initial drafts

of the comparable portions of the manual.

WILLTAM P, COT
Colonel, JAGC
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HISTORY, PREPARATION AND PROCESSING,
MANUAL FOR COURTS-MARTIAL, UNITED STATES, 1951

Colonel Charles L. Decker

The history of the drafting and processing of the Manual for
Courts-Martial, 1951, is one of careful preparatiom followed by
many careful reviews of each draft.

On 21 February 1950, the Judge Advocates General of the
Army, Navy, and Air Force met with the General Counsel, Office
of the Secretary of Defense, and decided to proceed on a joint
basis in the preparation of a Manual for Courts-Martial to
implement the then proposed Uniform Code of Military Justice.
Colonel William P. Connally, Jr., Assistant Judge Advocate
General for Military Justice, Department of the Army, was
instructed to direct the preparation of such a manual.

Colonel Connally assigned to the Special Projects Division,
which was under his supervision, those officers of his office
who had prepared the Manual for Courts-Martial, U. S. Army, 19LS.
Assigned were Colonel Charles L. Decker, Chief of Division, It.
Colonel Waldemar A. Solf, Executive Officer, Major Gilbert G.
Ackroyd, Major Kenneth J. Hodson, and Major William H. Conley.

A Navy legal officer, Commander William A. Collier, -and an Air
Force judge advocate, ILt. Colonel Jean F, Rydstrom, were placed
on duty with the Division, and each not only acted as a liaison
officer but performed a full share in the actual drafting of
the book. Subsequently, Major Roger Currier was assigned to
the Division to augment the Army complement.

The actuval initial drafting was divided into 30 separate
projects, which were apportioned among the officers of the
division so that each was drafted by an officer considered
expert in the particular field. The plan reguired completion
of the initial draft of the entire book, less index, by 15
September 1950. The draft was completed according to plan.

Each of the 30 projects consisted of four parts: the
proposed draft for the Manual for Courts-Martial, United States,
1951; a file of those parts of the Manual for Courts-Martial,

U. S. Army, 1949, Naval Courts and Boards, 1937, and of the
Manual for Courts-Martial, U. S. Coast Guard, 19.9, which
treated the subject of the project; a table of legal authorities
and relevant legislative history; and a brief supporting memo-
randum explaining the reasoning which underlay the draft itself.



As the draft of each project was approved within the
division, it was forwarded to Colonel Connally. Copies of
the draft as approved by him were sent for review to a
representative of each Judge Advocate General. These repre-
sentatives were Colonel John E. Curry, USMC, Brigadier General
Herbert M. Kidner, USAF, and Colonel Connally. After the
drafts were reviewed by the representatives, they or their
designated representatives reviewed each project in conference.
The draft as finally approved by them was reproduced and for-
warded for review to the three Judge Advocates General and the
General Counsel, Office of the Secretary of Defense. The Judge
Advocates General and the General Counsel held numerous personal
conferences in which differing views were thoroughly scrutinized
and resolved. The draft of the text and appendices of the
manual, as finally approved by the Judge Advocates General,
was reproduced and cleared through the various agencies in each
department having an interest therein. Final departmental
clearance was, of course, indicated by the Secretaries them-
selves.

After clearance within the Department of Defense, Colonel
Decker was designated as Department of Defense representative
to effect clearances with the other interested govermmental
agencies. In addition to the normal study made by the Bureau
of the Budget, that office also retained special counsel to
make an independent study of the draft. Thereafter the draft
was reviewed and cleared by the office of the Attorney General.
This review consisted of a study by three experts in criminal
law and procedure, as well as further review by other attomrmeys
in the Department of Justice. Thereafter the work was reviewed
by the Director of the Archives and transmitted to the Executive
Office of the President, where, after due study, the Manual for
Courts-Martial, United States, 1951, was duly promulgated as
Executive Order 1021L on 8 February 1951.

VI



Conference No. 1

- MILITARY JURISDICTION; JURISDICTION
OF COURTS-MARTTIAL; HABEAS CORPUS

Conducted by
IT, COL. WALDEMAR A, SOLF

References: Chapter 1, Paragraphs 1, 2
Chapter 2, Paragraphs 3, Lg
Chapter 3, Paragraph 5
Chapter L, Paragraphs 8-16
Chapter 29, Paragraphs 21,~-218

CHAPTER I - MILITARY JURISDICTION

This chapter will look familar to Army and Air Force personnel--
but it may look a little abbreviated to the Navy and the Coast Guard.
It differs from the first chapter of NC & B in that its scope is
1limited to sources of military jurisdiction; not the broader subject
of sources of military law. It was felt that the discussion in
Chapter I of Naval Courts and Boards relative to the sources of
military law was extremely useful and much of it was incorporated
in other parts of the Manual. For example, Section L, "Knowledge of
Naval Law required," may be found in paragraph 15ha(L). 4 discussion
of the legal effect of custom is to be found in paragraph 213a which
discusses the general Article (13lL).

Sources.--This paragraph states that the sources of military
law include the Constitution and International Law. One fairly
obvious point is stressed; namely, that the law of war is included
in international law. See Ex parte Q_;rin 317, U. S. 1. Inter-
national law, apart from the law of war, is also a source of military
Jurisdiction. Among the classes of cases in which military juris-
- diétion is affected by international law other than the law of war
'are the cases involving offenses committed in a friendly foreign
country where an armed force is by consent gquartered or in passage.

' This will be discussed in greater detail in oonnectlon with paragraph
12,

If you wish to make a note of some of the Constitutional sources
of military jurisdiction, the following are most frequently cited:

Grants to Congress:

Article I, Section 8, Clauses 1, 11, 12, 13, 1L, 15, 16,
17, 18.



Grants to the President:

Article ITI, Section 2, Clauses 1 and 2
Section 3

Miscellaneous Grarnts of Power:
Article IV, Section 4

Fifth Amendment.

Exercise.—-The first subparagraph restates the classic instanc
of the exercise of military jurisdiction enumerated by Chief Justic
Chase in his dissenting opinion in Ex parte Milligan, L Wall 2;
18 1, B4 281, 287. To the three examples enumerated in that case;
namely, military government, martial law, and military law, there
been added in the text a fourth category--the exercise of military |
jurisdiction by a government with respect to offenses against the 1
of war. This does not fall under any of the categories enumerated !
by Chief Justice Chase although it has existed as an exercise of
military jurisdiction for years. For instance, Captain Wirtz, the
Confederate Commandant of Andersonville Prison was tried and hanged
for war crimes committed against Union priscners of war. See also |
the modern cases, Bx parte Quirin, 317 U.S. 1; In re Yamashita, “
327 U.S. 1, and the various war crimes cases which were not inci-
dents of military government, martial law; or military law proper.

As for the exercise of military jurisdiction by the war court{
military commissions, and provost courts--it may be recalled that
the 1949 Manual provided:

"These tribunals are summary in nature, but so far as
not otherwise provided have usually been guided by the
applicable rules of procedure and of evidence prescribed
for courts-martial.”

The 1951 Manual on the other hand provides:

"Subject to any applicable rule of international law
or to any regulations prescribed by the President or by
any other competent authority, these tribunals will be
guided by the applicable principles of law and rules of
procedure and evidence prescribed for courts-martial.t

This change was made in anticipation of the ratification of the
Geneva Convention of August 12, 1949 which will alter to a material
extent the procedures heretofore applied by military commissions, |
particulerly with respect to the trials of war criminals. Under th
present Jeneva Convention military war criminals are not entitled ¥
be treated as prisoners of war. However, Article 85 of the new Gen
Convention Relative to the Treatment of Prisoners of War provides: .




"Frisoners of war prosecuted under the law of
Detaining Powers for acts committed prior to capture
shall retain, even if convicted, the benefits of the
present Convention."

Among these benefits is Article 102 which provides:

"A prisoner of war can be validly sentenced only
if the sentence has been pronounced by the same courts,
according to the same procedure as in the case of mem-—
bers of the armed force of the Detaining Power and, if,
furthermore the provisions of the present chapter have
been observed."

It woulcd thus appear that unless we are willing to try our own
personnel who commit war crimes by military commissions under a

more summary procedure than that provided for courts-martial and

under civil law rules of evidence--we will have to try enemy prisoners
of war accused of war crimes under the same procedure as that pre-
scribed for courts-martial,

Irrespective of whether we use our own court-martial procedure
or a more summary one, certain of the safeguards afforded by the
Convention exceed those prescribed by the Code and the Manual.
‘Examples:

(1) Under Article 87 a prisoner of war cannot be
deprived of his rank nor can there be any
mandatory punishment prescribed.

(2) Escape may be treated only as a disciplinary
infraction treated under the Articles of the
Convention pertaining to disciplinary punish-
ment.

(3) Article 101 prescribes a substantial waiting
period before a death penalty may be executed.

(L) Article 103 makes it mandatory that an accused
be credited with pretrial confinement on the
execution of any sentence to confinement.

(5) Article’ 105 prescribes considerably longer time
for a prisoner of war to prepare for trial than
accorded under the code.

These conventions have not yet been ratified, but their ratifi-
cation in some form is likely. For this reason the text of this
paragraph was so drafted that it will not become obsoclete and
misleading if and when the new conventicns are ratified.



In the event the conventions are not ratified, the President oﬁ
other competent authority may prescribe other procedures consistent j
with the present Geneva Convention. In-the absence of regulations |
by the President or other competent authority the trial procedure
before military commissions will be that prescribed in the Manual.
Fxisting regulations promulgated by military governors will not be

affected until the conventions are ratified.

The next two agencies through which military jurisdiction is
exercised--courts-martial and commanding officers--will be the subje
of detailed discussion in other conferences. !

The last agency discussed is Courtsof Inquiry. In this subpari
graph the President has delegated the power to promulgate regulatiorn
dealing with courts of inquiry to the several Secretaries. :

CHAPTFRS II AND IIIX
JURISDICTICN OF COURTS-MARTIAL

Article 16 and this paragraph will give very 11ttle pause for |
reflection to Army and Air Force personnel. We have the same three|
kinds of courts-martial. The Navy and Coast Guard will note immedi-
ately that the term "deck court" has disappeared. The deck court ;
has been redesignated the "Summary Court-Martial." This may cause |
some confusion for a while as that term has heretofore been applledi
in the Naval service to the intermediate court which is now known as
the "Special Court-Martial." The compcsition of these courts—martl
will be covered in a later conference. E

Our next topic is~-Who may convene these courts.

Convening authority of General Court-Martial.--At the outset L
would like to point out that the term "appointing authority" is no :
longer used and the statutory language of "convening authority™ is§

used throughout the book. Similarly, the old Army term "reviewing |
authority" has acquired an entirely different meaning and now pertal
to all authorities who review courts-martial; it is not limited to |
the officer Who convened the court or his successor in command.

Under Article 22 both the President and the Secretary of a )
Department are empowered to convene.general courts-martial (Article}
22a(1)(2)). Both are empowered to authorize commanding officers |
other than those enumerated in Article 22 to convene general courts]
Although existing authorization by the President to appoint Generah
Courts~Martial will remain effective after 31 May 1951, it is con-c
templated by each armed force that new orders will be promulgated ]
empowering commanding officers of certain commands to convene such!
courts. Army and Air Force personnel will note that the power to
convene general courts-martial is no longer vested in a commanding |
officer simply because there is assigned to his staff, a staff judg

4
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advocate, as was heretofore provided under Article of War 8.

In paragraph 5a(2) it is provided that when general court-martial
jurisdiction is conferred on a commanding officer because he is
empowered by the President or designated by the Secretary to convene

- general courts-martial, the convening order will cite such authori-
zation. This is a new provision for the Army and Air Force which was
taken from Section 329, Naval Courts and Boards.

[}
It is to be emphasized that this is a procedural requirement
for the convenience of those charged with the review of court-martial
records. Its omission does not affect the jurisdiction of the court,
although such an omission would be a violation of one of the President's
procedural regulations. ;

In this connection it is to be noted that the Manual contains
no provision similar to that now found in Section 327, Naval Jourts
and Boards which provides:

"As Naval courts-martial are courts of limited
jurisdiction, their records must show affirmatively
that they have authority to hear and determine cases
coming before them for trial.n

This provision was not used in view of the Supreme Court's Decision
in Givens v. Zerbst, 255, U. S. 11, wherein it was held that as long
as a jurisdictional fact exists it may be proved upon collateral
attack even though such jurisdictional fact may not appear in the
record of trial by court-martial. As a matter of fact one of the
points in Givens v. Zertst was the failure of the record or convening
order to show that a post commander had been empowered by the Presi-
dent to convene general courts.

The Navy has applied the rule of Givens v. Zerbst in a case
where a jurisdictional fact which in fact existed was omitted from
the record (CMO No. 1, 1942, page 124). The Army has long applied
this rule (CM 195867, Jones, 2 BR 307). :

Paragraph 53(3) and (L) bring us to a discussion of the accuser's
ineligibility to convene a court-martial for the trial of an accused.
The Army and the Air Force will find that the term Maccuser," as
defined in Article 1(11) apparently combines the former concept of
"accuser" and "prosecutor," as used in Article of Yar 8.

Under the code an accuser is:
(1) A person who signs the charges; or

(2) A person who directs that charges nominally be
signed and sworn to by another; or



(3) Any other person who has an interest, other
than an official interest, in the prosecution
of the accused. '

This will not effect any radical change in Army and Air Force prac-
tice, but it will affect, to some extent, the mast procedures of a
commanding of ficer of a Naval vessel. Major Hodson will discuss
these matters further at a later conference.

»

In paragraph 5a(L) it is stated that whether a person who has
not signed the charges is the accuser, is a question of fact.
Purely official action is not, ordinarily, sufficient to make a
commander an accuser. For example: A commander may without
becoming an accuser direct a subordinate to investigate an alleged
offense with a view to formulating such charges as the result of
the investigation may warrant. He cannot, however, without becoming
an accuser, order a subordinate to prefer certain specific charges.

Paragraph 5a(6) carries over the provisions of paragraph 5a,
MCM, 19L9 relative to the control which a convening authority may
lawfully exercise with respect to courts. See Article 37. It is
to be noted that the convening authority's power to withdraw charges
from a court at any time prior to findings is unlimited. However,
if he withdraws charges after evidence on the merits has been
received, he is likely to find that jeopardy has attached unless the
proceedings are terminated on motion of the accused or for manifest
necessity in the interest of justice. See Article LlLc; paragraph
56, and paragraph 68d. -

Convening authority of Special Jourt-Martial.--The first
subparagraph invites attention to Article 23a which lists the com-
manding officer eligible to convene special courts—martial. The
reference to "officers in charge" as used here and elsewhere in
the Manual has no application to the Army and the Air Force and
pertains exclusively to the Naval service and the Coast Guard.

If you have had occasion to read the House hearings you may
remember that there was much discussion about preserving the
authority of Coast Guard warrant officers and petty officers who
are "officers in charge" in that armed force. The legislative
history shows the interit of the House Committee to include such
warrant and petty officers within the term "officers in charge"
in view of the fact that many isolated stations are commanded by
such noncommissioned officers in charge. Of course such person 5
will not be authorized by the Secretary of the Treasury to convene |
any kinds of courts-martial. Obviously there is no occasion for a
petty officer to convene a court-martial composed of commissioned
officers. However, the Coast Guard may authorize such petty
"officers in charge" to exercise limited powers under Article 15,
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Article 23a(3) confers special court-martial jurisdiction on a
commanding officer of a "detached battalion" or corresponding unit
of the Army. Article 23a(L) confers such jurisdiction on a com-
manding officer of a "separate squadron" of the Air Force; and
Article 23a(6) confers such jurisdiction on the commanding officer
of any "separate or detached command or group of detached units of
any of the armed forces placed under a single commander for the
purpose.,”" In paragraph 52(3) there is a discussion of what is meant
by the terms "separate" and "detached." It is made clear that these
terms are used in a disciplinary sense, not in a tactical, adminis-
trative, or physical sense. Thus, a detached command for the purpose
of convening special courts-martial may be physically located across
the road from a higher headquarters and still be considered detached.
Donversely & unit may be detashed for tactical purposes, be located
miles away and still not be a detachment in the sense of Article 23.

In the Army and in the Air Force any question as to whether a
unit is or is not a detached command will be finally determined by
the officer exercising general court-martial Jurisdiction over the
command. In the Navy and the Coast Guard any such question will be
finally determined by the flag or general officer in command or by
the senior officer present who designated the detachment,

Convening authority of Summary Sourt-Martial.--Paragraph Sc
does not effect any substantial change for the Army or the Air Force.
As was heretofore the case, an accuser is not ineligible to convene
a summary court-martial or to act as a sumary court. However,
unless the convening authority is the only officer with a command,
he must appeint a subordinate as a summary court. This is a depar-
ture from the present Naval practice. Section 692, Note 2, NC & B,
provides in part:

"An officer empowered to order deck courts may at
his discretion designate himself as deck court officer,
irrespective of his rank, if commissioned, and irrespec-
tive of the rank of other officers attached to his
command."

The provision of Article 2L, which was derived from Article of War
10, permits the convening authority to designate himself as the
summary court only when he is the only person present with the com-
mand.



CHAPTER IV
JURISDICTION OF COURTS-MARTIAL

- Source, nature, and requisites of court-martial military juris-—
diction.~-~The scope of this paragraph follows generally that of
paragraph 7, MCM 1949. The matters covered in Section 329, NC & B,
as to Convening Authorities are found in paragraph 5; matters dealing
with the composition of courts and their personnel (Section 330,

NC & B) are discussed in paragraphs L and 6. The Statute of Limita-
tions (which is not a jurisdictional matter), now discussed in sectic
332, NC & B will be found in paragraph 68.

You will note that the familiar quotation from Grafton v. United
States appears in the third subparagraph of 8. This expresses the
doctrine that court-martial judgments are not subject to review by
civil tribunals except on the sole question of whether the court had
jurisdiction. In the last 5 or 10 years there has been a concerted
drive to enlarge the scope of collateral review on the theory that a
deprivation of due process during the proceedings divests a court=-
martial of jurisdiction.

Among the lower court cases which have applied this theory to

the extent of granting relief are Hicks v. Hiatt, 64 F. Supp. 328
and Shapiro v. U. S., 107 Ct C1 650; 69 F. Supp. 205. This theory
is difficult to sguare with the established doctrine that jurisdic-
tion to decide includes jurisdiction to make a wrong as well as a
right decision, (Fauntleroy v. Lum, 210 U. S. 230, 23L, 235; Pope
ve U. S., 323 U. S. 1, 14). 4&s pointed out by the Supreme Court in
Carter v. McClaughry, 183 U. S. 636:

"% ¥ 3 the sentences of court-martial, when affirmed
by - the military tribunals of last resort, cannot be
revised by the civil courts save only when void because
of an absolute want of power, and not merely because
voidable because of the defective exercise of the power
possessed.”

It would, therefore, appear that a court which initially has
Jurisdiction does not lose jurisdiction by making an error. The
sound view in the Grafton and Carter cases was reaffirmed by the
Supreme Court on 13 March 1950 in Brown v. Hiatt, 339 U. S. 103,
110 wherein Mr. Justice Clark stated for the court:

"The Court of Appeals also concluded that certain
errors committed by the military tribunal and reviewing
authorities had deprived respondent of due process. Ve
think the court was in error in extending its review,
for the purpose of determining compliance with the due
process clause, to such matters as the propositions of
law set forth in the staff judge advocate's report, the




sufficiency of the evidence to sustain respondent's con-
viction, the adequacy of the pretrial investigation, and
the competence of the law member and defense counsel. % #* ¥
It is well settled that 'by habeas corpus the civil courts
exercise no supervisory or correcting power over the pro-
ceedings of a court-martial. . . The single inquiry, the
test, is jurisdiction.'  In re Grimley, 137, U.S. 1L7, 150
(1890). In this case the court-martial had jurisdiction of
the person accused and the offense charged, and acted
within its lawful powers. The correction of any errors it
may have committed is for the military authorities which
are alone authorized to review its decision."

This is strong language, but lest we be inclined to relax too much
in the security of our citadel, I must invite your attention to

the language of Mr. Justice Douglas in Whelchel v. McDonald, 34O U.S.
122, decided on December L, 1950 in which he said:

"We put to one side the due process issue which
respondent presses, for we think it plain from the law
governing court-martial procedure that there must be
afforded a defendant at some point of time an oppor-
tunity to tender the issue of insanity. It is only a
denial of that opportunity which goes to the question
of jurisdiction. That opportunity was afforded here.
Any error that may be committed in evalvating the evi-
dence tendered-is beyond the reach of review by the
civil courts.”

This seems again to open the door of the citadel to the assault
of those who believe that a procedural deviation of a court-martial
- might affect the jurisdiction of the court and deprive it of juris-
diction. The moral seems to be that so long as the military services
accord accused persons a fair trial according to military due process,
the Supreme Court will adhere to its traditional view as to the scope
of collateral review of court-martial judgment; but if it finds a
series of cases which shocks its conscience, it may adopt another
approach to the problem.

In the last subparagraph the provisions of Article 76 with
respect to finality of court-martial judgments are restated. This
_is comparable to the language of Article of “ar 50h and the last
provision in Article of War 53. -

The Army and Air Force have never taken the view that the
finality of court-martial judgments as provided in the Articles of
War operates to preclude collateral attack on jurisdictional grounds.
This view has recently been specifically affirmed by the Supreme



Court in Gusik v. Schilder, 340 U.S. 128, decided on L December 1950.
The Gusik case also stands for the proposition, which you will find
in paragraph 2lLb, to the effect that the Federal courts will not
entertain petitions for a writ of habeas corpus until the accused
has exhausted his military remedies for an appeal and for a petition
for a new trial.

In the fifth subparagraph it is stated that jurisdiction does
not in general depend upon where the offense was committed. To this
proposition there is an apparent qualification. If an offense were
triable by court-martial only under the Crimes and Offenses not
Capital clause of Article 13l, such offense must have been committed
within the boundaries of the jurisdiction in which the act is a crime.

In this paragraph it is also stated that jurisdiction as to
offenses against military law is not affected by the place where the
court sits. Thus a court-martial does not have to sit or remain
within the Territorial command of the convening authority. See
Durant v. Hiatt, 81 F. Supp. 9L8, affirmed 177 F. 24 373. It might
also happen that the personnel of a court will be transferred from
the command of the officer who convened the court after a case had
been referred to it for trial. This also does not divest the.court
of jurisdiction. See CM 316193, Holstein, 65 BR 271, 275.

A different problem may be presented in those cases in which a
general court-martial derives its jurisdiction under the law of war
as a substitute for a military commission. Such a tribunal, particu-
larly when it sits as a substitute for a local court in enforcing
the law of occupied territory, is generally required to sit in such
occupied territory. If it enforces the law of war it is generally
required to sit in the theater of war or in the country in which the
offense took place., This rule will be perpetuated by Article 66 of
the Geneva Convention of 12 August 1949 relative to the protection
of civilians. Compare, however, with Ex parte Quirin, 317, U. S. 1.

Before going to the next subject, I would like to invite the
attention of the Navy officers to the omission of the provisions of
Section 327, NC & B, which provided:

"4 particular court-martial has authority to try
men specifically ordered by it and has no authority to
try a man ordered tried before another court."

The Army Boards of Review have consistently held that approval of a
sentence by the proper convening authority effects a ratification of
the trial by a court other than one to which the case had been

" referred. Thus if charges are tried by Court B, although they had

10
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been referred to the trial counsel of Court A, appointed by the same
convening authority, the error of trial by the wrong court is cured
by the convening authority's ratification. This error, moreover, is
one of those procedural errors dealing with references for trial
which are waived by failure to object prior to plea (Paragraph 69).

Jurisdiction as to persons.--Time does not here permit a detailed
discussion of each category of persons subject to the code under
Article 2.

It is to be noted that Article 2 is not the only statutory pro-
vision which confers jurisdiction of the person. Many of these
additional provisions will be discussed in connection with para-
graph 11.

Termination of jurisdiction.--Paragraph 1la states the general
rule as to termination of jurisdiction, namely:

"The general rule is that court-martial jurisdiction
over officers, cadets, midshipmen, warrant officers,
enlisted persons, and other persons subject to the code
ceases on discharge from the service or other termination
of such status and that jurisdiction as to an offense com-
mitted during a period of service or status thus terminated
is not revived by reentry into the military service or
retuirn into such status."

This is consistent with the Ammy precedents of over 100 years standing
and with the opinion of the United States Supreme Court in U. S. Ex
rel Hirschberg v. Cooke, 336 U. S. 210 (19L49). To this general rule
there are many exceptions:

Under Article 3a persons who have been discharged or separated
from their military status but who have committed serious offenses
dgainst the code while they were in a status subject thereto, and
for which they cannot be punished in a state, territory, or Federal

court, remain liable to trial by court-martial.

As you can see, jurisdiction in such a case depends upon so many
factors and is subject to such serious impact on the civilian popula-
tion that it should not be exercised without the serious legal ,
consideration of the Judge Advocate General and the policy consider-
ation of the Secretary of a Department. Accordingly, the President
has directed that jurisdiction under Article 3a will not be exercised
without the consent of the Secretary of a Department.

942479 O - 51 - 2 11



Perhaps the most difficult single jurisdictional fact to be
established under Article 3a with respect to offenses committed
overseas, is that the offense is not punishable by a civil court.
If the offense can be punished by any civil court of the United
States, any of its States, Territories, District of Columbia, a
court-martial lacks jurisdiction.

Many offenses against Federal law have no territorial limita-
tion. You will find a discussion of such offenses in paragraph
213c under the Crimes and Offenses Not Capital Clause of Article
134, In general it may be said that offenses directly injurious to
the operation of Government, such as various frauds against the
Government, counterfelting, treason, etc., are punishable by a
Federal court without regard to where committed. See U. S. v.
Bowman, 260 U. S. 9L, in which it was held that a U. S, District
Court had jurisdiction over an alleged conspiracy to defraud the
United States which took place in the city (not the harbor) of
Rio de Janeiroc. Then, too, various offenses are applicable in the
Special Maritime and Territorial Jurisdiction of the United States
as defined in 18 USC 7.

Another exception to the general rule is that all persons in
the custody of an armed force serving sentences imposed by courts-—
martial remain subject to military law (Art. 2 (7)). If you compare
this with Article of War 2e you will note that a prisoner with an
executed punitive discharge who is committed to a Federal institution
ceases to be subject to military law.

A third exception involves persons who have obtained their
discharge by fraud (Article 3b). But before the person alleged to
have obtained his discharge by fraud may be tried for an offense
comnitted prior to his fraudulent discharge under this exception,
he must be tried and convicted of a violation of Article 83(2).
Therefore, the code requires two trials in such a case.

The fourth exception to the general rule involves deserters who
have obtained a discharge after a fraudulent enlistment (Article 33).

The fifth exception stated in the Manual is a somewhat detailed
discussion of the proposition that uninterrupted status as a person
subject to military law in one capacity or another does not terminate
jurisdiction. One reason for this elaboration over the 1949 text was
the tendency of some lawyers to read into the Herschberg case a
proposition which was not before the Supreme Court. In the Hirschberg
case there was a definite, although brief, hiatus. The examples in
the text are cases where there is no hiatus but merely a change in
particular status within the general status of being a person subject
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to military law. The case of persons discharged for the conveni-
ence of the Government for the purpose of reenlisting and of persons
going from the status of being members of the armed force to that
of persons accompanying the armed force without the territorial
jurisdiction of the United States were distinguished from the
Herschberg case by the Army Board of Review and by the Judicial
Council in CM 337089, Aikins; Seevers, 5 BRJC 311.

I would also like to speak briefly about the jurisdiction of
courts-martial upon a new trial under Article 72 or Section 12.
A person who petitions for a new trial after jurisdiction has other-
wise terminated voluntarily submits himself to the jurisdiction of
a court-martial in accordance with an act of Congress. If after a
court-martial has been ordered, the petitioner should change his
mind and decide that he does not wish to stand trial, he may never-
theless be picked up by military authorities and held for trial as
though he were a person subject to military law under Article 2,

Bffect of voluntary absence from trial.--The comparable

paragraph of MZM 1949 stated that escape after arraignment would

not divest the court of jurisdiction. This language caused some
difficulty in cases where the accused was absent-without authority
from trial although not under circumstances amounting to escape.

In Sp CM 1213, Hollings, 5 BR-JC L6E the accused went absent without
leave after "arraignment. An overly narrow construction of the word
"escape" would have resulted in an absurd situation. The Board of
Review construed paragraph 10, MCM 1949, consistently with Rule 43
of the Federal rules of criminal procedure which provides in part:

% % % in prosecution for offense not punishable
by death, the defendant's voluntary absence after the
trial has been commenced in his presence shall not
prevent continuing the trial to and including the
return of the verdict,"

It is to be noted that Rule 43 does not permit the trial to continue
in the absence of the accused in a capital case. In military prac-
tice, however, no such distinction between capital and non-capital
cases has been made. Winthrop in a note on page 393 cites the trial
by military commission of H. H. Dodd in Indiana in 186L4:

"Upon trial by military commission of Dodd and
others in Indiana, 1864, the court, in the absence of
Dodd who had escaped, sentenced him to death and its
action was duly approved by the reviewing authority."

The new portion of the text dealing with thig subject is patterned

after Rule L3 except that no distinction is made between capital and
non-capital cases.
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- Article 21 which save the concurrent jurisdiction of the war courts

Exclusive and non-exclusive jurisdiction.--In the first
subparagraph it is stated that courts-martial have exclusive
jurisdiction of purely military offenses. By purely military
offenses are meant those offenses which are not generally
denounced by a civil system of justice. They are such offenses
as absence without leave, desertion, disrespect towards officers, |
willful disobedience of officers, and similar offenses of a i
military character. 4An offense is not "purely military' merely
because it happens to be denounced in one of the punitive articles;
With respect to offenses of a civil nature, courts-martial and
civil tribunals, both State and Federal, have concurrent jurisdic=
tion., -As a matter of comity the jurisdiction which first attaches
in any case is, generally, entitled to proceed. '

The thlrd subparagraph is identical to the comparable discussi
in paragraph 11, MCM 1949. It is based upon the rule of Inter-
national Law stated by Chief Justice Marshall in Schooner Exchange
v. McFadden, 7 Cranch 116 and Chung Chi Chiung v. The King /19397?

GC. 1397. It is to be noted that although a visiting sovereign .
has the right to exercise exclusive jurisdiction over his troops
who are by consent in a foreign country, the visiting sovereign maj
waive this right either expressly or by failing to assert it. ‘

N

In the fourth subparagraph there is restated the proﬁisions f

military commissions and provost courts—--with courts-martial. g
Articles 104, "Aiding the Enemy," and 106, "Spies," are the only
articles in which the express provision for concurrent Jurlsdlctlm
is made. Nevertheless, it does not follow that military commlssid
cannot try persons subject to military law for other offenses 3
denounced by the code if such offenses are also violations of the,
Jaw of war or in the case of civilians subject to the code, for
violations of the criminal law of occupied territory. In CM 3370&
Aixins, Seevers, 5 BR-JC 311, the Army Judicial Council indicated §
that soldiers may be tried by military commissions under the law Q
war for violations of the laws of war. In connection with the cong
current jurisdiction of military commissions, the testimony of '
General Enoch Crowder, Judge Advocate General of the Army, with
respect to Article of War 15 (which is identical to Article 21 of 3
the code) is significant. In 1915 he said: ;

T e

"Article 15 is new. We have included in Articie 2
as subject to military law a number of persons who are
also subject to trial by military commissions /_ersons
accompanylng the Armies in the f1e1d7 A military com-
mission is our common law war court. It has no statutory
existence, though it is recognized by statute law. As
long as the articles embodied them in the designation
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Tpersons subject to military law' and provided that they
might be tried by courts-martial, I was afraid that, having
made a special provision for their trial by court-martial
(Arts. 12, 13, 1Lh), it might be held that the provision
operated to exclude trials by military commission and other
war courts; so the new article was introduced i i % It
Just saves the war courts the jurisdiction they now have
and makes concurrent a jurisdiction with court-martial, so
that the military commander in the field in time of war
will be at liberty to employ either form of court that
happens to be convenient i # #" (House Report 130, 6lth
Congress, lst Session, page LO)

It is to be noted that a mulltary commission does not have
jurisdiction of a purely military offense (CM 318380, Yabusaki,
67 BR 265).

Reciprocal jurisdiction.--Under Article 17, and subject to a
regulation of the Pregident, each armed service has jurisdiction
over all persons subject to the code. The President'!s regulations
are found in paragraph 13. The general policy is that reciprocal
jurisdiction should be exercised only when the accused cannot be
turned over to his own armed force without manifest injury to the
service. Subject to this general policy, reciprocal jurisdiction
may be exercised as follows:

(1) By a commander of a joint command or joint task force
who has been expressly authorized by the President or
by the Secretary of Defense to try members of other
services.

(2) Such a commander of a joint command may in turn author-
ize commanders of subordinate joint task forces to
convene special and summary courts-martial cases with
respect to members of other armed forces under their
respective command under such regulations as the
superior commander may prescribe. The superior may
limit the kinds and types of cases which may be tried
under subordinate reciprocal jurisdiction. In view
of the superior commander's familiarity with the
status of discipline and morale of his joint command,
he will be in the best position to determine to what
extent such reciprocal jurisdiction should be exercised.

Note that any restriction on the exercise of jurisdiction by one
armed force over the personnel of another armed force pertains only

~ to military personnel. (Civilians subject to the code under Article

2 (10), (11), and (12) are not "members" of an armed force and may
be tried by any armed force irrespective of which force they may be
accompanying or serving.
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~of the accused!s own service, This policy is applicable to members :

-Departments concerned is required before members of other armed

Joint or common trials involving members of different armed
forces are discouraged. In paragraph hg it is provided that at
least a majority of the members of the court should be members of
the accused's own service. It would be a difficult mathematical 7
feat to prov1de a majority of members of the armed services of each *
accused in a joint or common trial where the accused are members of
different services.

Composgition of courts-martial for reciprocal jurisdiction.--In f
paragraph‘Eg are stated the rules for the composition of courts-
martial for the exercise of recripocal jurisdiction.

The first rule of-policy is that members of courts-martial
should be members of the accused's own service. When reciprocal
jurisdiction is exercised, the conveming authority should exhaust :
all reasonable means for securing as members of the court personnel

of courts-martial only, not to counsel or to the law officer. é

If, for any sound reason, it is impossible to convene a court, -
all of whose members are members of the accused's service, at least |
a majority of the members should be members of the accused's armed ;
force unless exigent circumstances render it impracticable to obtaln
such members without manifest injury to the service. i

In order to implement the policy of Lg(l), commanders of joint !
commands and joint task forces who may exercise reciprocal juris- = ||
diction may appoint as members of courts-martial any members of
their command who are members of the accused's armed force. This
subparagraph also provides that when reciprocal jurisdiction is
exercised by a subordinate commander the superior commander should
make available to such subordinates members of the accused's armed
force in order that the court may be constituted in accordance with ;
the policy stated in lLg(l).

In extremely rare cases it may be necessary to constitute mixed:
courts for cases other than those in which the exercise of reciprocal
jurisdiction is involved. Such a situvation might arise from the 4
absence of eligible persons within the command in which the court is}
convened. For example there might be an absence of eligible enllsted
men within the command, although enlisted men of ancther armed force
mey be reasonably available, or it might be necessary to borrow a
law officer or counsel for the trial of the case.

forces may be borrowed for court-martial duty. This does not requiry
specific authority for each case. A general authority covering the: 5
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particular local situation will be sufficient. When the Secretaries
have agreed to permit such a borrowing of personnel, the appointment
of personnel for the trial of cases is to be made from members made
available for this purpose by their omn commanding officers.

Jurisdiction of general courts-martial.--a. Persons and
offenses.-~General courts-martial are the only types of courts-
martial which have jurisdiction as to persons and offenses other
than those specifically provided by the Uniform Code of Military
Justice. As stated before they have concurrent jurisdiction with
military tribunals to try any person who by the law of war is sub-
Ject to trial by military tribunals. Under the law of war they
have jurisdiction to try two classes of cases:

(1) Violations of the law of war. This included
not only war crimes as that term has been
defined and limited to crimes committed against
citizens of another state, enemy or neutral,
while there are subsisting in the field, forces
capable of ejecting the occupant or belligerent,
but it also includes offenses against the
civilian population of an area under hostile
occupation after unconditional surrender. See
CM 337089, Aikins, Seevers. Under this clause
there is no question that members of our armed
forces may be tried for violations of the law
of war, either by military tribunals or general
courts-martial.

(2) The other classes of cases are "erimes and
of fenses against the law of territory occupied
as an incident of war or belligerency whenever
the local civilian authority is superseded in
whole or in part by the military authority of
the occupying power." With respect to this
type of jurisdiction the 1949 Manual apparently
contemplated only occupied enemy territory.
This was, perhaps, too restrictive because
under the law of war a belligerent may establish
military govermment in neutral territory which
becomes a battleground as well as in the terri-
tory of a friendly ally under similar circum- .
stances. The United States Manual of Civil
Affairs, Military Government, FM 27-5, OPNAV
S50E-3 recognizes that military govermment and
occupation is not limited to enemy territory
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and further that such occupation is governed by the
rules of international law and the established cus-
toms of war.

The text provides for concurrent jurisdiction of general
courts-martial with respect to offenses against the law of
territory occupied as an incident of war or belligerency. The
distinction between war and belligerency is made to provide for
application of the principles of this paragraph to occupation
incidental to undeclared war, rebellion wherein the rebels are
recognized as belligerents, occupation after unconditional
surrender (although not an incident of belligerency, hostile
occupation remains an incident of war), and formal military
hostilities.

The scope of this paragraph does not include occupation
pursuant to a peacetime agreement or other peaceful occupation
since the law of war is not involved in such cases.

Punishments.--Article 18 provides that when a general court-
martial tries a person pursuvant to the law of war, it may adjudge
any punishment permitted by the law of war. Some of the limitations
on punishments prescribod by the Geneva Convention of 27 July 1929
are listed as notes under Article 18 in appendix 2. If the 12 August
1949 Convention is ratified, it will replace the conventions listed
in the notes. It is contemplated that appropriate articles of the
new convention will be included in the Cumulative Pocket Supplement.

- Jurisdiction of special courts-martial.--a. Persons and
of fenses.~~Special courts-martial have jurisdiction over all persons
subject to military law for non-capital offenses. They also have
jurisdiction for capital offenses under certain circumstances. With
respect to Jjurisdiction over capital offenses, the general rule is
that an officer exercising general court-martial jurisdiction may
cause a capital offense except one for which a mandatory sentence
beyond the jurisdiction of a special court-martial to adjudge to be
tried by a special court-martial. The Secretary of a Department
may modify this rule. It is not now contemplated that the Army or
the Air Force will relax it, bubt the Navy and the Coast Guard will
probably authorize officers exercising special court-martial juris-:
diction to refer capital offenses except those in violation of
Articles 106 and 118(1), (hl, to a special court-martial without
obtaining the consent of the officer exercising general court-marti
jurisdiction. This rule may be adopted by the Navy and the Coast !
Guard because ships at sea might not have any convenient method of ;
referring such matters to the officer exercising general court- :
martial jurisdiction.
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This paragraph enumerates the offenses which are capital at
all times, and those which are capitel in time of war only. To
constitute "time of war® it is not necessary that there be a formal
declaration « War may be formally declared or it may consist of
subsisting hostilities between two or more nations or subdivisions
of nations, either general, or limited as to area, places, and
things. See The Eliza, Bas v. Tingey, 4 Dallas 37, 1 L. Ed. 731;
Prize cases,67 U. S. 655; Hamilton v. McClaughery, 136 F. 445,

The mere fact that an article of the code makes an offense
punishable by death does not necessarily mean that it is a capital
offense within the meaning of Article 19.

(1) It is not capital if the maximum punishment
authorized by the President is less than death;
or

(2) If, for the purpose of making a deposition
admissible, an officer competent to refer a
capital case to trial declares it to be non-
capital pursuant to Article 49; or

(3) If, on a rehearing or new trial, a sentence
less than death had been adjudged at the
prior hearing or trial.

Punishments.~-One of the matters to be noted with respect to
the punitive power of a special court-martial is that it may not
adjudge forfeitures in excess of two-thirds pay per month for six
months. Therefore, even if a bad conduct discharge is adjudged
by & special court-martial, the maximum forfeiture which may be
adjudged is two-thirds pay per month for six months.

Jurisdiction of summary courts-martial.--Persons, and
offenses. -Jith respect,to‘%he Jjurisdiction of summary courts-
martial as to persons and offenses the code provides one
substantial change insofar as the Army and Air Force are con-
corned. Under Article 20 every person subject to trial by
summary courts-martial mey object to such trial and demand
trial by a higher court with one exception. This exception
is that persons who have refused punishment under Article 15
may be tried by summary court-martial even if they object. It
is also to be noted that paragraph 16a extends the principles
of paragraph 1l5a(2) and (3) with respect to what is a capital
offense to the jurisdiction of summary courts-martial.

Punishments.-=-The power to adjudge a rsduction to an inter-
nmediate grade is new to the Army and Air Force. It is to be noted
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that a summary court-martial may not adjudge reduction in a case
of a noncommissioned of ficer or petty officer above the Lth pay
grade except to the next inferior grade, nor may it adjudge con-
finement or hard labor without confinement in a case of such a
noncommnissioned of ficer because such a sentence would automati-
cally result in a reduction to the lowest grade.
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Conference No. 2
APPOINTMENT, PERSONNEL OF COURTS-MARTIAL

Conducted by
“MAJOR ROGER M. CURRIER

References: Paragraphs 3, La through £, 6, 7, 36~51
and appendix l

Clasgsification of courts-martial.--All the services now have
three types of courts-martial classified as general courts-martial,
consisting of a law officer and at least five members, special
courts-martial consisting of at least three members, and summary
courts-martial consisting of one officer. Two of these terms are
new to the Navy and Coast Guard--the special court replacing the
former summary court of those services and the summary court taking
the place of the deck court.

Composition.--This paragraph sets forth the provisions of
Article g; as to who may be appointed and serve as members of

courts. Generally this includes any person on active duty with
an armed force as defined in the paragraph. As the word “with"
instead of the word "in" was used in the article, personnel of
the Coast and Geodetic Survey and Public Health Service may be
included as eligible for appointment to courts-martial when
asgigned to and serving with an armed, forece. This 1s in accord
with Navy practice (NC & B, par. 347).

Although no distinction is made among various classes of
armed forces members, the next subparagraph points out certain
disqualifications of such members. Availability of other persons
may be restricted by departmental regulations. For example, in
the Armmy, AR.60-5 restriets the appointment of chaplains. This
is not the case in the Navy. :

In the case of enlisted men, even if requested by an accused,
they may not serve if they are members of the same unit as the
accused. Since a definition of the word "unit" involves jurisdic-
tional matter, departmental definitions were included in the text,
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The subparagraph on rank of members follows generally MCM,
1949, as modified by Article 25. Following certain-Navy practices,
the paragraph includes a direction that the senior member of a
general or special court should be an officer with the rank of
lieutenant of the Navy or Coast CGuard or captain of the Army, Air
Force, or Marine Corps. This provision also avoids a possibility
of courts being composed entirely of warrant officers or enlisted
persons. Another policy is announced--that a summary court should
be an officer with the rank of captain in the Army, Air Force, or
Marine Corps or lieutenant in the Navy or Coast Guard. Thus the
former Army policy of appointing field grade officers as summary
courts is changed to conform to present Navy policy. The other
change from MCM, 1949, as required by the code is a provision for
proceeding to trial without enlisted persons if they are not avail-
able and cannot be made available without injury to the service.

An example of this is where a court appointed on board a Navy ship
at sea could not possibly have enlisted men as members because under
the Navy definition of "unit", all enlisted persons aboard the ship
are members of the same unit. When such a case arises the convening
authority must attach a detailed written statement concerning the
unavailability of enlisted persons and attach the statement to the
record of trial. The strong legislative intent underlying this
requirement is contained in the House Hearings in which Mr. Larkin
stated:

"Now we intend that that be part of the legislative
history as instructions to commanders and the people that
write the manual that it would only be in the most excep-
tional type of case that they would proceed and it would
only be after the commander writes a statement of the
conditions he has faced which made it impossible for him
to obtain enlisted men and the statement is to go with the
record. So it will not just be arbitrary or capricious ;
convenience of his which he could adopt in order to avoid ]
using enlisted men in the event he was the type of commander
who wasn't sympathetic with this provision."

(Hearings on HR 2498, House Armed Services E
Committee, pages 1150 - 1151) i

The next subparagraph contains a direction that convening
authorities shall appoint members who are qualified for duty by
reason of age, experience, length of service, and temperament. It |
may be noted that a requirement for certain years of service has ,
been deleted from the code and also the manual. Experienced persons
will always be available in peace time, but in time of war, years of
service requirements tend to difficult administration. Language has
been added suggesting that in certain types of special court cases !
a convening authority should give serious consideration to appointi
a qualified lawyer as a member of the court. i
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The statutory requirements for the qualifications of law
officers are recited in the first subparagraph. They are appointed
for general courts only, and must be an officer on active duty, a -

‘member of the bar of a Federal court, or the highest court of a

State, and certified as qualified by the appropriate Judge Advocate
General. Relative to such certification, the fact than an officer
is certified as a law member under the articles of war, does not
qualify him to act as a law officer within the purview of Article
26. He must be certified under the uniform code. In the Army,

SR 605-175-10, 27 February 1951, sets forth the procedures to be
followed to obtain such certification. It should be noted that

new qualification forms must be accomplished by all gqualified
officers except officers of the Judge Advocate General's Corps.
Disqualifications are next stated. The person cannot be the
accuser, a witness for the prosecution, or the investigating
officer or counsel in the same case. In this connection an officer
who has served as a member of a court should not be appointed law
officer of another court involving the same case. Certainly an
officer who has sat as a member of a court,and therefore necessarily
arrived at some conclusion on the facts, should not be appointed to
act in the capacity of a judge in another hearing of the same case.
Having served as law officer in the same case might render an
appointed law officer subject to a challenge for cause. °

This deals with appointment of law officers and members of differ-
ent units of the same armed force. Such appointments to membership of
courts have occurred frequently in the Army. Any convening authority
may appoint members of other commands of the same armed force to courts-
martisl provided a concurrence of the other commander involved 1s
obtained. This concurrence may be oral and need not be shown in the
appointing order. The appearance of a member or law officer from
another command at a session of a court is evidence of the concurrence
of the commander concerned in the aprointment.

. Let us turn now to the appointment of counsel. Paragraph fa
restates the general statutory provisions and disqualifications for
prior participation stated in Art. 27a. A clarifying statement is
added to cover the borderline situations of prior participation of
a member of the prosecution or defense within the meaning of the
statutory disqualification. In at least one recent case the problem
presented was whether an officer who was the appointed defense
counsel of a court to which a case had been referred, but who stated
in open court that he had taken no actuwal part in the preparation of
the case for trial, was qualified to act as trial judge advocate in
the trial of that case. The case was helc legally sufficient on the
grounds that the officer had not acted for the defense. This view
is supported by Harvey v. Zuppan, 8L Fed. Supp. 57L, a habeas corpus




proceeding wherein it was held that the accused could not complain
because the trial judge advocate upon a rehearing had been nomin-
ally an assistant defense counsel at the former trial, but where he
took no part in the preparation or trial of the former case.

Nevertheless one may presume that an appointed defense counsel
will have performed his duty of beginning the preparation of the
defense at the earliest possible time, or that at least he has
directed an assistant to do this. Consequently, prima facie he
should be presumed to have acted for the defense and if he didn't
the record should show his non action affirmatively. In a recent
application for a new trial, The Judge Advocate General of the Army
granted relief because the allied papers showed that the trial judge
advocate, who had previously been the defense counsel, had in fact
done something as defense counsel although the record was silent on
the subject (Memorandum Opinion, Application for New Trial,

CM 260159, levine).

The first subparagraph restates the statutory requirements for
legal qualifications of trial counsel and defense counsel before a
general court-martial as stated in Article 27(b).

The second subparagraph defines the terms "judge advocate" and
"law specialists" as used in Article 27(b)(1l). The definition of an
army judge advocate is taken from MCM 1949, par. é. It is to be

‘noted that regular officers detailed in the Judge Advocate General's

Corps are not included. Such detailed officers will have to be
members of the bar of an appropriate court in order to qualify.

The Air Force definition is taken from Public Law 775, 80th Congress
and the Air Force preface to MCM 1949. The definition of "law :
specialist" is taken from Article 1(13) of the code. The conclusion
of qualification by virtue of certification by the Judge Advocate
General 1is in accord with the present Army practice for showing the

_qualifications of Law Members. (Appendix 2, McM 1949) It is to be

noted that the statute authorizes any person who is qualified to

act as counsel, Under certain circumstances, Warrant Officers,
enlisted persons and civilians could be appointed counsel. The Army,
however, in SR 605-175-10, dealing with certifications of law offi-
cers and trial and defense counsel, has indicated that only officers

t will be certified by the Judge Advocate General.

As to qualifications of counsel of special courts-martial, the
word "officer" instead of "person" has been used in the text,
affirmatively limiting the class of persons to be appointed as
counsel of inferior courts.

Since requirements for legal qualifications of counsel before

special courts-martial exist only when the trial counsel is fully
qualified, it is stated that any officer not otherwise disqualified

2l



36

is competent to act as trial counsel or defense counsel of a special
court-martial. The remainder of the first subparagraph states the
statutory provisions for equalization of representation for the
defense (Article 27c).

This paragraph provides for equalization of representation for
the defense in the situation where the conduct of the prosecutlon or
defense devolves upon an assistant.

It is to be noted that Articles 38d and e permit assistants who
are not qualified as required by ‘Article 27 to take an active part
in a trial only under the direction of the trial counsel or the
defense counsel.

In general court-martial cases, therefore, if the conduct of
either side devolves upon an assistant (i.e., when the counsel is
absent) such assistant must be legally qualified.

In a special court-martial, if the officer conducting the
prosecution is not a lawyer, there is no need that the of ficer con-
ducting the defense be one. In such a case he is qualified as
required by Article 27 and may act under Article 38(e). But if the
officer conducting the prosecution is a lawyer whether he be the
trial counsel or an assistant, then whoever conducts the defense as
a regularly app01nted member of the defense must be similarly
qualified. This is now jurisdictional and is not subject to waiver——
although, of course, the accused can excuse the personnel of the
defense,

Appointment of reporters and interpreters.--The appointment of
these persons is vested in the convening authority instead of the
president of the court. This matter was suggested in the Congressional
Committee Hearings on the code because the convening authority would
have more authority to obtain qualified personnel. Although he cannot
delegate his appointing authority as to other personnel of the court
he may delegate it in the case of reporters and interpreters. Of
course reporters are necessary on general courts-martial, but their
appointment for special and summary courts may be restricted by
departmental regulations. In the Army, regulations in the SR 22 series
are now in process which will restrict the use of reporters to cases
in which under the charges a bad conduct discharge may be adjudged.

Paragraph 36 sets forth the manner of effecting appointments.
A court-martial is created by an appointing order issued by a con-
venlng authority. The appointing order, formerly called a precept
in the Navy, designates the kind of court, place and time of original
meeting, and enumerates the personnel of the court. Personnel who

- are required to have special qualifications must have these qualifi-

cations stated in the appointing order. Inasmuch as the convening
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authority is now the person who appoints reporters and interpreters
an authorizing clause relative to such personnel should not be con-
tained in the order.

A new provision detailing the action to be taken to provide .
enlisted personnel for a court is incorporated in subparagraph (2). #

The next paragraph deals with changes in personnel of courts
after appointment. This was placed within the discretion of the
convening authority tc fill in the gap left in Article 29. The con- -
vening authority may detail members in lieu of or in addition to
original members or he may change the law officer or counsel.

Effecting changes.--Here is implemented the manner in which
changes may be made such as by message, despatch, or oral order
confirmed later by written orders. The text also contains words
of caution regarding the number of amending orders.

Relative to the relationship between convening authority and
members of courts this paragraph serves to clarify the position of
the convening authority with respect to Articles 37 and 98. He may
not, directly or indirectly, give instruction to or unlawfully
influence any court as to future action. He may, however, give any
court appointed by him general instructions as to the state of
discipline in the command, duties of personnel of the court, and
other legal matters. This should be done through his staff judge
advocate or legal officer.

We now turn to parts of Chapter IX dealing with duties of the
appointed personnel. These paragraphs generally are amplifications
of their counterparts in the 1949 Manual. Because of the new pro-
visions for law officers, paragraph LO is more definitive of the
duties of senior members of courts-martial. The senior member E
appointed to the court or the senior officer presiding over the court\
during the conduct of a case of course is the president. He is i
charged with the usual historic duties of setting the time and place
of trial, prescribing the uniform, preserving order, handling adgounv
ments, and administering oaths to counsel. He presides over closed .
sessions of the court and speaks for the court in requesting instruc
tions of the law officer and announcing findings and sentences.
Certain of these duties necessarily are carried out in conjunction
with or after consulbation with the law officer. For example, a
recess or an adjournment might be an interlocutory question which Z
must be decided by the law officer. The president of a special courf
martial has additional duties which devolve upon him because of the §
absence of any law officer. He assumes the duties similar to those
of a law offlcer of a general court such as ruling upon all inter-

member of the court and 1nstruct1ng the court as to elements of
offenses, presumption of innocence, reasonable doubt, and burden of i
proof. Finally the senior officer present at the trial of any case j
authenticates the record of that case as president.
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Members of courts have duties similar in nature to the duty
of a juror in a civil court., ZEach member has an equal voice and
vote upon deliberations and has a legal and military duty to
arrive at a decision on findings or on sentences and generally
to discharge any duty required under his oath. The subparagraphs
dealing with absence and new members are restatements of parts
of NC&B and MCM, 1949,

Coungel .——Paragraph 42 provides generally for conduct of
counsel. Appropriate portions of the canons of ethics of the
American Bar Association, some of which are set out in Naval
Courts and Boards, are included. The paragraph sets up standards
for a military bar.

Suspengion of coungel.~-Under certain circumstances wrongful
acts of counsel may constitute grounds for suspension from

practice before military courts. Care has been taken to obviate
suspensions which might arise from personal dislikes or mistaken
zealousness of convening or other authorities. A suspension
cannot be effected except by the Judge Advocate General of the
armed force concerned. Provision is made for departmental regula-~
tlons as to how this may be effected. It may be noted that such
regulations are required to contain rules defining disqualifying
misconduct and the procedures relating to a suspension which
procedures must include notice and opportunity to be heard as to
the affected person. The Army regulation on the subject is SR 22-
130-5, 26 March 1951, which is a new regula tion under the military
Justice serlies. It contains definitions of misconrnduct, grouads
for suspension, and outlines action to be taken. This includes &
hearing by & board composed of lawyer officers who, &fter giving
notice and opportunity to be heard to the counsel in question,
report their findings and recommendations to the convening author-
ity. 1If the convening authority decides that suspension is
warranted he forwards the proceedings of the board with his action
thereon to the Judge Advocate General who takes appropriate action.
The regulation does not prohibit relief from courts-martial as '
distinguished from suspension in appropriate cases. It should be
noted that suspension proceedings are spplicable only to persons
qualified in the sense of Article 27 and individual counsel
selected or provided by an accused. Thus in certain cases, civil-
ian counsel may be subject to suspension. Suspension is a bar to
practice in military courts.

.-=-The paragraphs dealing with such

Dutles of %rial coungel
duties are taken from MCM, 1949, and expanded. We are all
familiar with such duties-~preparation of the case,
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checking the file, determining the eligibility of all persoms
concerned to serve, assisting the defense in procuring wit-.
nesses, serving the accused~-~in other words, conducting the
trial as any lawyer properly should.

The same is true, of course, as to the assistant trial
counssl who carries out all orders of the trial counsel and
acts as such when the duty devolves upon him.

Defense Counsel.--These provisions also have been taken
from former manuals and are familiar,

This peragraph also is taken substantially from MCHM 19L9.
Individual counsel does not have to be quelified in the sense
of Article 27 but if he is a military person he must be avail~
able for such duty. Rules for the determination as to awail=-
ability are set forth. The duties of any counsel for the
defense parallel closely the duties of any lawyer to his.client
and the matters set out in: the memual are similsr to those in
previous service manuals. Certain things have been added,
however, such as drafting e clemency petition or an appellate
brief.

In addition, there is a subparagraph dealing with the
counsel for the accused advising the accused of his appellate
rightse This is quite important as there is a time limitation
of ten days from the judgment of the court in which the accused
may requessc appellate counsel. Defense counsel therefore
should, after a finding of guilty, advise the accused in appro-
priate cases that he hes a right to counsel before the board
of review and also under certain conditions may have a right
of appeal to the Court of Military Appeals. A proper request,
conditioned upon, of course, whether the case is one subjeot
%o appellate review, should be obtained in writing and for-
warded to the convening authority for attachment to the record '
‘Of trial. - '

One other point relative to counsel for the accused=-
although he may exemine the record of trial, it is not necessary
for him to do so prior to authentication nor is it necessary
for him to sign the record.

Reporters, Interpreters, Guards, Clerks and Orderlies.--
These paragraphs are similar to those contained in MCM 1949,
with implementation relative %o numbers of copies of records
to be prepared. Joint Army-Air Force regulations AR 35-3920,
ATR 173-90, 11 Januvary 1950, contain provisions for the com=-
peonsation of reporters and interpreters. The army special
rezulations mentioned befors relative to limitation on
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appointment of reporters also contain a provision for attend=-
ance of clerical personnel to assist in the proceedings of
any courte

Appendix l; sets forth the forms to be used in appointing
orders, and appropriate notes for guidance in preparation.
These forms will be used by each service subject to the various
service regulations or customs pertaining to written orders.
For example, in the Navy the precept--now called "appointing
order of the convening authority"--was always signed personally
by the convening suthority whereas, in Army and Air Force
orders, the aeppointing order usually was authenticated by a
chief of staff, adjutant general, or adjutant, for the commend-
ing officer. No prohibition as to how the order is thus promul-
gated is set forth. It is desirable, however, that those
portions of the orders stating qualifications of lew officers,
counsel, and setting forth unit designations of enlisted
members, be followed meticulously. .
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Conference No, 3

APPREHENSION AND RESTRAINT

Conducted by
MAJOR WILLIAM H., CONLEY

References: Chapter V, Parsgraphs 17-23
Articles 7-14, 57, 96-98

The material of Chapter V, "Apprehension end Restraint," is
predicated primarily upon the provisions of Articles 7 through 14 of
the Uniform Code of Military Justice.

Both Chapter VII, Naval Justice, and Chapter V, Manusl for
Courts-lMartiel, are captioned "Arrest and Confinement." In this
respect, Mr. Larkin, Genersl Counsel for the Secretary of Defense,
in his testimony before the House Subcommittee, stated with regard to
Article 7: '

"In our study of the Articles of War and the Articles
for the Government of the Navy we found a certain duality
of meaning in the words 'arrest,'! 'restraint,' 'confine-
ment,' * * * and we adopted this scheme to clarify the
definitions of those words * * ™

"Section (c) specifically is borrowed from subdivision
(c) of article of war 68. 3But it is just a general
simplification."

Paragreph 17, "Scope," emphasizes that the discussion of appre-
hension and resiraint deals primarily with the apprehension and
restraint of persons subject to the code in connection with trisl by
court-nartial and desls only incidentally, if at all, with the
apprehension and restraint of persons for other purposes, types of
which are set out as examples in the latter portion of the paragraph.

Paragreph 18g contains the definitions, as prescribed by the
indicated articles of the code, of "gpprehension," "arrest,!" and
"confinement."

With reference to the definition of apprehension, the cross-

reference "1744" perteins to the definitlon of "custody" as contained -

in the discussion of "Escape from custody" in paragruph 1744 wherein
it is provided that:
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"Custody is that restraint of free locomotion which
is imposed by lawful spprehension. The restraint may
be corporeal and forcible or, once there has been a
submission to apprehension or a forcible teking into
custody, it may conslst of control exercised in the
presence of the prisoner by official acts or orders."

Article 7 must be read in conjunction with Articles 8 through
14 which codify the general provislons concerning apprehension and
restraint of persons subject to the code. In this respect, para-
greph 18b, "Basic considerations," contains some salient provisions
of the code which place certain limitations on the free use of
discretion in the exercise of apprehension and restraint activities.

Paregraph 18b(1) provides that a person subject to the code and
accused of an offense against the code may be ordered into arrest or
confinement as circumstances may require. It is to be noted that in
the first sentence of this subparagreph the words of Article 10,

"a person charged with an offense," have b:sen changed in the manual
to "a person accused of an offense." This chenge was made to elim-
inate the possibility of confusing the Y"accusation'" with the "formal
charges." In this respect, the Hearings before the Houre Subcom-
mittee, page 908, read as follows:

"Mr. Brooks. Then your interpretation of the word there
in the first line of that section ‘charged' is that it does
not really mean formel charges.

"Mr. Larkin. That is right.
"Mr. Brooks. It means suspected-—
"Mr. Smart. That is what I would say."

The second and third sentences conform to current practices and
tend to explain the provision that confinement should not always be
resorted to in cases involving offenses ordinarily tried by summary
courts-martial. Concerning the sentence that, "No restraint need be
imposed in cases involving minor offenses,! paragreph 128b, "Minor
offenses," provides:

"Whether aen offense may be considered 'minor' depends

upon its nature, the time and place of ite commission,

and the person committing it. Generally speaking the term

includes misconduct not involving moral turpitude or any

greater degree of criminality than is involved in the

average offense tried by summary court-martial."
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With reference to the provisions of paragreph 18b(2), which
prohibits the placing of members of the armed forces of the United
States in confinement in immediate association with enemy prisoners
or other forelgn nationals not members of the armed forces of the
United States, the commentary to Article 12 provides that:

"AW 16 could be interpreted to prohibit the confine-
ment of members of the armed forces in a brig or building
which contalns prisoners of war. Such construction would
prohibit putting naval personnel in the brig of a ship if
the brig contained prisoners from an enemy vessel., This
article is intended to permit confinement in the same
guard house or brig, but would require segregation."

Fuither in this respect, Mr. Larkin in his testimony
stated:

Mie thought we kept the sense of the present law but
made it a litile more flexible by saying 'in immediate
association' which in effect would mean you could keep
them in the seme jall by at least segregating them in
different cells.

ik % * We have deleted, if you will notice, 'outside
the ccntinental limits' and made it apply every place,
but prohitit incarceration in close association but not
with because 'with' has the connotation that you could not
keep them in the same prison and there may be only one.

"r. Anderson. Mr, Chairman, is there any place in
the code that expresses prohibition ageinst confining our
men in forelgn jails?

Mdr. Larkin. No; but this one prevents them from being
confined with eneny prisoners of war or foreign natlonals
not members in the same cell."

Article 1Z, which is based primarily on Article of War 16, pro-
vides that, "Subject to the provisions of Article 57, no person,
while being held for trlal or the results of trial, shall be
subjected to punishment or penalty other than arrest or confinement
upon the charges pending agcinst hin, nor shall the arrest or
confinement imposed upon him be any more rigorous then the circum-~
stances require to insure hls presence, but he may be subJected to
punislment during such period for minor infractions of discipline."

The reference therein to Article 57 is intended to clarify the
relation of Article 13 to the effective date of sentences. In
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pgragraph 18b(3) en attempt was made to spell out, for further
clarity, the provisions of Articles 13 and 57 as they relate to the
- prohibitlion against punishment or penalty, what restraint is author-
jzed, and the fact that forfeltures become effective on and after
the dete of approval by the convening authority of a sentence to
confinement not suspended and forfeitures. 1In this respect, the
commentary to Article 13 provides:

"AW 16 has been interpreted to prohibit the enforce-
ment of any sentence until after final approval even
though the accused is in confinement after the sentence
is adjudged. It is felt that a person who has been
sentenced by a court-martiel and is in confinement which
counts against the sentence should not draw full pay for
the period between the date of sentence and the date of
final epproval.!

The provision in Article 13 as to the rigor of restraint, that
is, that the arrest or confinement imposed shall not be any more
rigorous than the circumstances require to insure his presence, 1s
derived from present practices of all the Services.

Article 13 specifically provides that a person being held for
trial or the results of trial may be punished for certain offenses
not warranting trial by court-martial. The provisions of that
article have been paraphrased in 18b(3) to emphasize that punishment
is suthorized for infractions of the disciplinary rules of the con-
finement facility concerned. Such rules, including the authorized
punishments, are 10 be set out in departmental regulations rather
than in this manual. Such punishments may include reprimand or
warning, extra duty, deprivation of privileges, reduction in conduct
grade, segregatlon on regular or restricted diet, and loss of good
conduct time. '

It will be noted that the provision of the manual pertaining to
the facilities, accommodations, treatment, and training to be
accorded prisoners being held for trial or the results of trial is
to be implemented in pertinent regulations. This provision was pur-
posely designed to afford the authorities charged with the administra-
tion of confinement facilities the opportunity to prescribe, within
their judgment, the necessary rules subject, of course, to the
prohibition against the imposition of unamthorized punishment or
penalties. In this respect, Department of the Army Bulletin %1, 16
January 1951, contains the Uniform Policiss and Procedures Affecting
Military Prisoners, approved by the Personnel Policy Board,
Departuent of Defense, which become effective 31 May 1951.
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The provision concerning forfeiture of pay and allowances is
based on paragraph 19g, Manual for Courts-Martial, 1949, as modified
by Article 57. It 1s to be noted that this provision is a restate-
ment of the basic provisions of Article 13. Consideration was given
to the effect on Article 13 of Article 57b which provides that any
period of confinement included in a sentence shall begin to run from
the date adjudged. It was determined that Article 57b did not
abolish the guarantees of Article 13 once a sentence of confinement 3
was adjudged and further that to impose, prior to the order of execu- §
tlon, upon an accused any punishment other than confinement, plus %
forfeitures after approval, would violate Article 13. It was
determined that Article 57b merely enunciates the practice now pre-
scribed by regulatlons, that is, the relating back to the date of
sentence as the time when credit for confinement starts. 3By such an
interpretation both Articles 13 and 57b may be given full force and
effect. To interpret Article 57b as modifying the treatment to be
accorded to prisoners sentenced to confinement, after adjudgment
thereof, would not give Article 13 its full force and effect. Thus
the pay a prisoner awalting trial or the results of trial accrues
and may be paid, prior to the approval of the serntence, as he may
direct. However, although pay which has accrued may not be for-
feited, there is no requirement that an accused be permitted to have
such funds in his personal possession during such periods of
confinement.

In prescribing the suthority to apprehend, Article 7b provides:

"Any person euthorized under regulations governing
the armed forces to apprehend persons subject to this
code or to trial thereunder may do 0 upon reasonable
bellef that an offense has been commltted and that the
person apprehended committed it."

Paragraph 19, "Apprehension," spells out the presidential reguls-
tions, authorlzed by Article 7b, concerning persons empowered to
spprehend. The authority of noncommissioned officers of the Army and
the Air Force to apprehend offenders has been broadened to correspond
to that of petty officers of the Navy. Further, the authority of
personnel in the execution of air or military police or shore patrol
dutles, and such other persons who are properly designated to perform
guard or police dutles, is spelled out within the spirit of Article 7h
the commentary to which provides in part:

"Subdivisions (a) and (b) are new and relate id
particular to military police."

The second subparagraph prescribes the conditions under which
enlisted persons performing police duties should apprehend commissioned
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or warrant officer offenders. In case of such an apprehension,
notice thereof must be given immediately by the epprehender to an
officer to whom he 1s responsible or to an officer of the air
police, military police, or shore patrol.

Paragraph 19b is, in essence, a quotation of Article 7¢. This
provision of the code 1s derived from Article of War 68 but differs
from that article in that it eliminates the power of the apprehend-
ing person to place the offender in "arrest,!" as currently provided
in Article of War 68. Article 7¢ suthorizes the "apprehension® but
not the placing in arrest of the offenders subject to the code who
take part in quarrels, frays, or disorders.

Paragraph 19¢, "Procedural steps to apprehend," provides that
an spprehenslion is effected by clearly notifying the person to be
apprehended that he 1g thereby taken into custody. It has been
inserted as an informative directive and also to conform to compara-
ble instructions in paragraph 204(1) and (2) concerning the
procedural steps to arrest and to confine, The procedure conforms
to the current practice of the Services.

The commentary to Article 9 provides that, "Subdivision (g) is
included to provide for custody of persons apprehended until proper
suthority is notified." The firet sentence of 134, "Securing custody
of alleged offender," is designed to emphasize the varisnce in the
authority to spprehend as contrasted with the authority to arrest or
to confine. The second sentence of this paragraph parsphrases the
provision of Article 9¢ that nothing in the article shall be con-
strued to 1limit the authority of persoans authorized to apprehend
offenders to secure the custody of an alleged offender until proper
anthority may be notified. Although no more force than is necessary
under the circumstances should be used to secure the custody of the
offender, Article 55 specifically anthorizes the use of irons "for
the purpose of safe custody." Paragraph 2lg, as indicated in the
cross reference, prescribes the specific categories of persons who
possess authority to arrest or to confine.

Paragraph 20a, "Status of person in arrest," reasserts that
arrest is moral restraint imposed by competent authority. The third
sentence permlts the various Sérvices to prescribe regulations
incident to the status of "arrest" snd thereby to provide for situa~
tions peculiar to the respective Services. The fourth sentence has
expanted a somewhat compzrable provision of the 1949 Menual so as to
emphasize that the act of unauthorized persons placing an accused on
duty inconsistent with the status of arrest does not terminate the
arrest.
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Paragraph 20p, "Restriction in lieu of arrest," is derived from
the 1949 Manual, paragraph 1Sb. When that,latter paragraph was pre- |
pared, the supporting memorandum therefor indicated that the paragreph
was inserted to distinguish betwsen arrest and customary administra- :
tive restriction, and, further, to obviate any moot guestions which
might arise in connection with the two types of restriction as a
result of the limitatlion involved in arrest, that is, that a person
in arrest will not be required to perform full military duty; also,
that paragraph was inserted as informational matter for officers in
lower echelons to point out the advisability of this form of restric-:
tlon in proper cases. When paragraph 20b was being drafted it was '
determined that, in crder to eliminate the possibility of confusing
restriction of the type here under consideration with the "administra-
tive" restriction properly imposed for training, sanitary, or security
reasons, the term "restriction in lieu of axrest" should be utilized. .

It is to be especially noted that a person properly placed in
restriction in lieu of arrest may be required to participate in all
militery duties and activitles of his organization while under such
restriction. .

Alr Force and Army personnel will note that, in consonence with
an Air Force opinion (ACM-S 143) dated 5 October 1945, the power to
restrict in lieu of arrest has been lodged in "any officer authorized
to arrest" rather than in "commanding officers" as provided in the
1949 Manuel.

The provisions of 20g, "Confinement prior to trial," consist of
a restatement of the provisions of Article 98, b, and ¢. The final
sentence, which amplifies that portion of Article 10 which provides
that any person subject to the code charged with an offense under the
code shall be ordered 1nto arrest or confinement as circumstences may
require, 1s consistent with current provisions of the 1949 Manuel,
parasgraph 19¢, and N C & B, section 343, concerning confinement ,
deemed necessary in the interest of good order and discipline in view
of the nature of the offense or the character or condition of the
accused.

Parsgreph 204(1), "Procedure for arresting or confining,"
incorporates the present practice of the Services that no person shall
be ordered into arrest or confinement except for probable cause. ‘

Paragraphs 204(2) end (3) prescribe the procedure for effecting -
arrest and confinement. The provisions of Article llg and b concern-
ing the required written statement of the name, grade, and organizatiod
of the prisoner, the alleged offense, and the report of comnitment
have been spelled out in some detail in paragraphs 204(3) and 204(5).
According to the testimony given at the Hearings, the purpose of such’

notice is to insure that the commanding officer is "notified as to who
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is belng confined so that he can start the necessary processing of
the whole case.'

With reference to the provision of Article 10 that when any
person subject to the code is placed in arrest or confinement prior
* 0 trial immediate steps shall be taken to inform him of the specifiec
wrong of which he is accused and to try him or to dismiss the charges
and release him, the commentary thereto contains the statement, "The
provision as to notification of the accused is new."

Concerning the term "immediate steps," the testimony provides in
part:

"ir. Larkin. *** That is a directiorn to the author-
ities in charge to go forward. It says 'immediate
steps.! *wx

"The idea was to provide that there be a speedy trial
but not one that is so speedy that the man cannot prepare
his own defense.

"Mr. DeGraffenried. *** And where we use the word
!immediate! here, that is like using !forthwith,! which
means to go ahead. I believe that 1s just about as close
‘as we can get to it.!

Paragraph 32f(1) of the new manual spells out the procedurc for
informing the accused of the charges agsinst him,.

Paragraph 20¢, "Unlawful detention," is a parsphrase of Article
97 which is new.

As provided in paragraph 21g, "Arrest and confinement - Who may
arrest or confine," and in Article 9t and ¢, only a commanding officer
to whose authority the individual is subject may order into errest or
confinement an officer, warrant officer, or cilvilian subject to the
code, but any officer may order an enlisted person into arrest or
confinement. In the case of an officer, warrant officer, or civilian,
the authority may not be delegated, but in the case of an enlisted
person the commanding officer of any command or detachment may
delegate such authority to the warrant officers, petty officers, or
noncommissioned officers of his command. The delegation may be general
in nature, such as by written company orders, but the ordinary pro-
cedure is to delegate the authority to the flrst sergeant, the platoon
sergeants, or the charge-of-quarters.

It is to be noted that with reference to the arrest or confine-
ment of an officer, warrant officer, or civilian, the term "commanding
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officer" refers to a commanding officer of one of the specified cate-
gories, while with reference to the arrest or confinement of enlisted
persons it refers to the commanding officer of any command or detach-~
ment. :

The provisions of parsgraphs 21b and ¢ concerning the authorilty
of the trial counsel and court to restraln an accused are implemented
by paragraph 60, "Attendance and Security of Accused," which provides
in part:

"The convening authority, the ship or station com-
mander, or other rroper officer in whose custody or
command the accused is at the time of trial is respon-
sible for the attendsnce of the accused before the
court. *** Neither the court nor the trial counsel as
such 1s responsitle for, or has any authority in
connection with, the security of a prisoner being
tried, and neither the court nor the trial counsel as
such has any control over the lmposition or nature of
the arrest or other status of restraint of an accused.
However, the court or the trial coansel may makse
recomuendations to the proper authority as to these
matters, The court does have control over the
accused insofar as his personal freedom in its pres-
ence is concerned."

Paragrsph 214, "Responsibility for restraint after trial," pro-
vides that after trial, the trial counsel must promptly notlfy
(443(2))the commanding officer to whose command the place of confine-
ment is subject, who, together with any other commander officially
concerned with the restraint of the accused, is responsible for his
immediate release or the lmposition of further restraint, depending
upon the circumstances.

Paregraph 22, "Duration and termination," implements the basic
provisions of Naval Justice, page 58, end the 1949 Manuel, parsgraph
21, by spelling out just who is the "proper authority" to release an
accused from arrest or confinement. The proper authority to release
the accused from arrest is normally the officer who imposed the
arrest. The proper authority to release from confinement in a mili-
tary confinement facility is the commanding officer to whose command
such facility is subject. Once a prisoner is placed in confinement
he passes beyond the control and power of release of the officer who
initially ordered him confined, unless such officer is the command-
ing officer described above. The provisions of Articles 96 and 98
concerning the unauthorlzed release of a prisoner and unnecessary
deley in the disposition of any case have been inserted in this
paragraph as matter relevant to the general subject.
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Concerning the apprehension of deserters by civiliens, as
presented in paragraph 23, Article 8 1s comparable to Article of
War 106 and to 34 U.S.C, 101l which provide, respectively, Ior

arrests by civil authorities in the case of military end naval per-
sonnel,

Article 14, "Delivery of offenders to civil authorities," is
included in Part II, "Apprehension and restraint," of the code, and

has been referred to in 23¢c as matter pertinent to the general scope
of the chspter.
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Conference No. 4

PREPARATION AND DISPOSITION OF CHARGES

Conducted by
MAJOR KENNETH J., BODSON

References: Chapters VI and VII; appendices 5, 6, and 7

Chapter VI is implemented by eppendix 6 which containe 176
form specifications and a number of additional rules as to the con-
tent and form of specifications.

Definitions. The definitions adopted in parsgrsph 24g are

adopted because it is similar to Rule 7c, Federal Rules of Crininq
Procedure, and also because it 1s less complicated than the Navy 1

rule that the charge sets forth a descriptive title for the offenso
alleged in the specification. :

Additionpl charses. Although paragraph 24 provides that

preferring charges for an offense that was known at the time the
original charges were preferred. A failure to prefer charges .
promptly for a known offense may be a violation of Article 98, bnt.’
unless the statute of limitations has run, trial of ths offense 1
will not be barred by the delay.

Iriel) of additionsl charges. XNo limitation has been placod on
the time when additional charges may be referred for trisl to the ;|
court before which the original charges are pending. As a pra.ctii
matter, additicnal charges should not be referred for trial by thos
same court if the prosecution has rested 1ts case as to the orig ‘,
charges. It would be futile to try additional charges with the
original charges if the sentence has been announced as to the
original charges as the court cannot reconsider that sentence with
view t0 increasing its severity (76g). 2

Offenges arising out of one trapssction. The: rule ageinst nat

ing one transactlion the basis for an unreasonable multiplication of_}
charges and the rule agalnst joining serious and minor offenses ar!
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more liberel in some respects than Rule 8a of the Federal Bules of
Criminal Procedure. The Federal joinder rule requires that the
offenses charged be of the same or similar character, or be based on
the seme act or tramsaction, or two or more acts or transactiqns
constituting part of a common scheme or plan. What is desired in
court-martial practice is the application of a reasonable rule. For
exsmple, the accused should not be charged with both a principal
offense and a lesser included offense, However, a single transaction
may be the basis of several offenses if necessary to meet the con-
tingencles of proof. Thus, an accused meay be charged with rape and
with carnal knowledge in viclation of Article 120 if the victim 1is
under the age of sixteen and the expected testimony as to the use of
force is not strong. Although an accused may be found guilty of any
number of specifications, even though they allege offenses arising
out of a single act or omission and do not allege separate offenses

(74p(4)), he may be punighed only for seperate offemses (76a(8)).

Jdoint offenges. In court-mertial prectice, accused may be
charged Jointly with the commission of an offense if the proof shows
they were acting together in pursuance of a common intent. However,
Joint participants may be charged separately or Jeintly. Appendix
6a(8) shows several examples of how joint participants may be charged.
It 1s sometimes better to charge joint participants separately--
especially if there is a probability of a seversnce. Whether charged
Jointly or separately, the charges may be investigated Jointly and,
unless a severance is granted, tried jointly. '

The rules as to the effect of an improper designation of the
punitive article in the charge is substantially the same as Rule 7c¢
of the Federal Rules of Criminal Procedure. It follows the opinion
in Johneor v. Biddle (1926), 12 F. 24 366, which involved charging a
soldier with murder under an improper Article of War.

With respect to the rule that specific offenses ordinarily should
be charged under a specific article rather then as a violation of
Article 134, note that many violations of orders or regulations under
Article 92 would also be unbecoming conduct under Article 133 or
Prejudicial or discrediting conduct under Article 134. The general
rule is that, if aprendix 6 shows the offense to be chargeasble under
Article 134, the offense may be laid under that article even though it
is also a violation of en order or regulation. Otherwise, it ordi-

- narily should be alleged as a violation of ‘Article 92, Although the

article under which such an offense is laid ordinarily is immaterisl,
note that a footnote has been included in the Table of Maximum

‘Punigiments (127¢) providing that the punishment prescribed for a

specific offense will apply even though the offense may be a violation
of an order or a regulation and may have been alleged as a violation



of Article 92. Thms, wearing an uneutborized uniform is punishable
by one month's confinement and forfeiture of two-thirds of ome
month's pay, whether it is leid under Article 92 or under Article 134,

Drafting of specifications. This paragraph is implemented by
appendix 6a. The following matters are noteworthy:

(1) The service number is not included in the specifica~
tion,

(2) The armed force of the accused is set forth in the
gpecification. This requirement has been added
becange of the jurisdictional complications which
may arise ln the trial of persons of different armed
forces, and also te insure review by the appropriate
agenclies. See Article 17.

(3) The forms for specifications in appendix 6g are to
be used when appropriate to the offense being charged.
Note the provisions of the second sentence of para-
graph 1 of gppendix 6g: .

iThe suggested forms do not as a matter of law
exclude other methods of alleging the same offenses,
but the appropriate form listed with a punitive
article setting forth a specific offense is pre-
seribed for uase, when properly completsd, as a suf-
ficient allegation of that offense.!

(4) Parsgraph 28a(3) lays down some broad, general rules
as to the manner of alleging offenses. As noted above,
the specification forms in appendix 6 do not need to
be tested by these rules. Rule 7¢ of the Federal Rules
of Criminal Procedure and the decisions of the Federal
courts thereon are the sources of much of this material.
If 1t is concluded that the mere addition of words im-
vorting criminality to a specification alleging en act
or omission that is not per se an offense will not make ‘
an offense of that act or omission, riles evolve that
demand all the technical niceties of common law plead-

ing.

To avoid such technicslities, words imporiing criminal-
ity, such as "wrongfully," "unlawfully," etc,, have
been given a definite meaning., For example, with
respect to offenses lald under Article 133 or Article
134, the general rules laid down in parsgraph 28a(3)
should lead to this result: If, in the light of the
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general situation existing at the time and place alleged,
the act described can reasonadly be considered as being
unbecoming an officer and a gentleman, as prejudicial to
€ood order and discipline, or as bringing discredit upon
the armed forces, then the addition of an appropriate
word importing criminality or wrongfulness i1s sufficient
to spprise the accused that the act charged is alleged
to have been committed under unbecoming, discrediting,
or disorderly circumstances. Such circumstances may be
inferred if applicable law, regulation, or custom or
practice having the effect of law, makes such act unlaw-
ful., See CM 307097, Mellinger, 60 BR 199, 213.

Although paragraph 28 is to be considered in determining
the legal sufficiency of specifications which are not
alleged in the forms prescrided in appendix 6a, consider-
ation must slso be given to paragraph 875(2) which lays
down the rules for determining the legel sufficliency of
a specification upon review of a yecord.

Pleading written ingtruments. The rule as to the pleading of
written inetruments is based on recent Federal cases, particularly
U. S. v. Sterks (1946), 6 F.R.D. 43, That case involved the denial
of a motion of a defendant for a dismissal of an indictment charging
forgery of an indoragement of a U. S. Treasury check becange 1t
falled to set forth the slleged forged instrument in hgec verba.

The court said, in pertinent part:

"Assuming that at common law an indictment for forgery
had to set out ip haec verbs the document charged to have
been forged (citing U. S. v. Heinze (1908), 161 P. 425), -
it is the view of this court that this requirement no
longer prevails under the new Federal Bules of Criminal
Procedure. * * * It is no longer necessary to comply with
any technical requirements with which the common law was
replete in respect to the contemts of an indictment. * * *
These technicalities have long been outmoded. They are no
longer the law in the Federal courts.®

Plendine statutes. Note that when an act which is violative of
a statute is alleged under Article 133 as unbecoming conduct, or
under 134 as prejudicial or service discrediting conduect, there 1is
no requirement that the specification refer to the statute from which
the offense stems. However, an obscure statute properly may be
referred to in the specification to aid the convening authority, the
court, and the appellate agencies in ldentifying the source of the
offense. In such a case, the specification should, neverthsless, set
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Article 134 as a crime or offense not capital, it quite properly nay‘

forth the act or omlgsion of the accused which comstitutes the :
offense. The statute 1s included in the specification only for pnr-g
posas of identification. %

If the act 1s alleged as a violation of the third clsamse of

be alleged as "unlawfully and in violation of" the particular statute
(CM 234644, Cayoutte, 21 BR 97). However, an offense may be allegei
and found as a violation of the third clause of Article 134 if it ig
slleged substantially in the worde of the statute and it appears ths}
the statute was applicable at the time and place alleged (CM 281884
Mepgers, 54 BR 241; CM 312533, Moore, 62 BR 215).

General. Chapter VII contains a discussion of the various
adminligtrative and procedural matters involved in the administration
of military Justice from the %ime of the commigsion of an offense
until the final disposition of the offense—either by imposition of
non-judicial punishment under Article 15, dismigsal of the cha.rge. or
reference of the charge to trial by court-martial.

Although anyone subject to the code may prefer charges, the 5
manual establishes a regular procedure to insure the prompt and
orderly disposition of offenses committed by persons subject to the!
code. .In establishing a uniform procedure, some problems were con-;
fronted. In the Navy, the convening amthority preferred charges.
As the cods provides that the accuser may not act as convenin i
authority of general and special courte-martial (Arts. 22, 23), the:
Nevy rule could not be sdopted without divesting convening anthori— =
ties of their normal power to appoint genersl and special courts-
martial. '

X

charges. However, in the Navy, the immediate commander of the %
accused ordinarily is also the convening authority of special and
summary courts-martial. If the Army-Air procedure were adopted withf
out modification, the Navy convening authority usually would lose hil
power to appoint special courts-martial.

9"&

Armed Services indicated that a commander, wwm
interest in g cage, could direct a subordinate to prefer such cha.rs

as the subordinate was willing to substantiate by the requ.ired oath]
See paragraph 5g(4) in this connection. :



that practice was modified to permit the convening anthority in
the Navy to avoid becoming an accuser when he has only am official
interest in the case.

Preforence of charges. Stated briefly, the procedure estab-
lished by this chapter for the preference of charges is as follows:

a. Ordinarily the commander exercising lmmediate jurisdiction
over the accused under Article 15 will prefer charges.

b. If the 1mediate comander ﬂmmsn_ﬁm.am.iﬂ
: a8 v g g » cgge, he will

trananit whatever 1nformat:lon he has abont the case to a sab-~
ordinate with the following inetruction:

"for preliminary inquiry and report, including, if
appropriate in the interest of Justice and dis-

cipline, the preferring of such charges as appear
to you to be sustained by the expected evidence."

¢c. If someone other than the immediate commander under Article
15 prefers charges, the charges ordinarily will be tranamitted to
the immediate commender for his action. However, a superior com-
mander, as he has the power to resserve the appointment of courts to
himself (Arts. 22, 23, 24), may restrict the action of the ixmediate
comnander. For exsmple, he may limit the immediate commander's
action to making a necessary inquiry, attaching appropriate per-
- sonnel records, and returning the charges with a recommendation for

disposition.

Action on charzes. Subject to jJurisdictionsl limitations,
charzes against an accused, if tried at sll, should be tried at a
- 8ingle trial by the lowest court that has the powser to adjudge an
sppropriate and adequate punishment (33}). Based on this rule and
on the rule as to the preference of charges, chaspter VII establishes
the following normal, step=by-~step procedure for the disposition of
an offenge committed dy a person subject to the code:

a. First step: Preliminary inquiry and consideration of the
offense or charge by the commander exercising immediate jurisdiection

- over the accused under Article 15 (by a subordinate officer of such

commander if the latter also éxarcises court-martiel jurisdiction

. and has only an officlal interest in the case). Unless otherwise
directed by competent superior authority, the immediate commander
may prefer or fail to prefer charges, dismiss charges that have been
. Preferred, punish the accused under Article 15, or forward the
‘charges to an officer exercising eppropriate court-martial jurisdic-
tion with a recommendation for trial.

L5
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b. Second step: Consideration of the charge by the commender
exercising immediate summary courtemertial Jurisdiction over the
accused. This commender bas essentially the same powers as the
immediate commander. In addition, he usually has broader powers
under Article 15 and he also has the right to refer the charges to
a court eppointed by him, or to return them to the immedlate com-
mander for disposition. If trisl by a court appointed by him is
not appropriate, he may forward the charges to a superior commander
with a recommendation for trial by an appropriate court-martial,
but he will not forward the charges with a recommendation for trial
by general courti-martizl unless the charges have been investigated
under Article 32.

c. Third step: Consideration of the charge by the commander
exerclsing general court-martial Jurisdictlon over the accused.
This commander has essentially the same powers as his subordinates.
In sddition, he has Prosder powers under Article 15 and he also has
the right to refer the charges to a court-martisl sppointed by him
or to retwrn them to a subordinate commander for disposition.

Siening =nd swearlng to charges. Article 30 requires charges |
to be signed and sworn to before en OFFICER OF THE ARMED FORCES 3
(e.g., & cormissioned officer or a commissioned warrant officer)
who is suthorized to administer oaths. The reason for this unusual -
limitation on the power to administer the oath t¢c charges is not
known. Failure to comply with this requirement is not a jurisdic-
tional errorbut the accused may not be tried on unsworn charges
over his objection. See paragraph 67%.

ring gainat an spt _accugsed. The provisions
of the second su.'bparagraph of Hea point up the desirability of
preferring charges egainst an accused who is gbsent without author-
ity (1) if testimony of witresses is to be preserved by deposit:lons. .
or (2) if the running of the statute of limitations is to be stopped ‘
by filing sworn charges with an officer exerclsing summary court-
martisl Jurisdiction over the command which includes the accused.
Departmental regulations may prescribe that charges will be pre- :
ferred against every accused who hag been AWOL for a certain lemgth -
of time, :

Forwardine cherges in exceptional caseg. Paragraph 3lg
provides thet in exceptional ceses in which the accused is not,
strictly speaking, under the command of any militery amtbority
inferlor to a Department, the charges may be forwarded to the Secre-’;a
tary or to an appropriate area commander. This provision is
applicable to those cases which may arise under the code with respec*
to personnel who maey be subject to the code. yet who, because of :

L6
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thelr civilian status at the time, are not under eny particular
commander. For example, such action would be appropriate when
Jurisdiction under Article 33 18 exercised.

Preliminery inguiry into charges. The preliminery inquiry menm-
tioned in this paragraph (elso in paragraph 33g) is not the formal
investigation contemplated by paragraph 34 and Article 32. It is
intended that the formal investigation regquired by Article 32 be
directed by an officer who exercises summary court-msrtial jurig
diction; further, the formal investigation under Article 32 may de
conducted orly after charges have been preferred. However, if an
immediste commander who does not exercise court-martisl Jurisdiction
directs a formal investigation of charges under Article 32, no
further investigation may be required if such investigation is
edequate in gll respects.

The preliminary inquiry mentioned may involve nothing more than
considering the file in the case, The interviewing of witnesses or
the collection of documentary evidence will not be necessary in
every case.

Proferring chargegs. The immediate commander mey, after con-
ducting his preliminary inquiry, prefer charges or prefer charges
edditional to, or different from, those already preferred. This
provigion 1s intended to insure that charges will be corrected and
made to conform with the expected evidence at the earliest moment.
The effect of alterations 1s discussed in paregreph 334. If nevw or
different charges are preferred, it is a genersl rule that all
charges be consolidated into one set of charges. There are some
exceptions to this rule. For example, the origiral charges should
be retained if they were preferred and depositions teken with
respect to them, or if the statute of limitations would have 1un
with respect to the offense 1f the origmel charges had not been
preferred.

Dismigepl of charges. As the immediate cormander mey prefer
or fall to prefer charges, it follows that if someone else has pre-
ferred charges, the immediate commander should have the authority
to dismiss them, Although this rule alweys existed in the Armmy and
Air Force, it was not gpecificelly stated in the 1949 Msnual. As
the dismissel of charges prior to trial does not bar trisl (Art. 44),
& superior commander may prefer, or have preferred, charges alleging
the same or different offenses then those dismissed by the immediate
commender, Likewise, a siperior commanier may limit the amthority
of the immediate commander with respect to dismissal of the charges.
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Nop-Judic: . If the accused has committed both
minor end serious offenses, the immediate commender may impose
punighment under Article 15 for the minor offenses. Thereafter,
the sericus offenses may be processed for trial by court-martial. -
However, the punishment of the accused for a minor offense-~while 4‘
other offenses are being processed--should be rather a rare occur-
rence. It 1s ususlly better practice to dispose of all of the
charges in a single proceedings.

The immediate commander usually will not impose non~-judicial
punishment upon officers or warrant officers. The basis for this
rule lies in the fact that many smell unit commanders have almost
the same rank s their junlor officers., In view of the injJury that
may result from the unwarranted imposition of such punishment, it
was deemed desirable to permit the officer exercising summary court- ‘
martial Jurisdiction to act on such cases. :

Ipforming accused of charses. The immediste commander of the
accused will meet the requirement of Article 10 that the accused be]
informed of "the specific wrong of which he is accused" and the
requirement of Article 30} that he be "informed of the charges ,
against him as soon as practicable” by reading the charges to the
accused, glving him a copy, or sdvising him generally of the charge
The feet that the accused has been so infomed will be noted on pagt
3 of the charge sheet. It is not necessary t¢ inform the accuued
what disposition is to be made of the charges.

In the Army end Air Force the refusal of the accused to accepi]
punighment under Article 15 will be noted on page four of the charg
sheet as this fact will be importent if the accused is tried Dy -§
summery court. The Navy and Coast Guard are not concerned with thil
provision as Navy and Coast Guard personnel may not demand trial in«
liew of punighment under Article 15 (132).

Q;g;u_qn Paragraph 553 is applica.‘ble when cha,rges have not been |
preferred. It permits the Navy to process charges without making -
the convening smthority the accuser. Appropriate language directin
a subordinate to make an inquiry and to prefer charges is set forth
in quotes. Use of this languege in all cases will prevent any
questions being raised as to whether the convening emthority becemtf
the accuser by virtue of referral of the matter to a subordinate.

Mast action. No attémpt was mede in this chapter to incorporis
the Navy's present procedure of investigation of an offense at malf
The language of the chapter does not prohibit the use of the mast
action, but there is s strong probability that, if a commander hnlﬂ’ _
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a mest for such a purpose, he may become the accuser and divest him-
self of whstever powers he may have had to convene a speclal or
general court-martial for the trial of the case,

D L _chpyges DY QI3 X6 L8 ine  gup LY _COou
martisl Jurisdiction. Parsgraph 33) establishes the procedure by
which proof mey be made of the interruption of the running of the
statute of limitations. Obviously the entry on page 3 of the charge
sheet of the date of receipt of the charges will not be important
in many cases. However, entry of such information is already
routine in most commands.

Directing Ariicle 32 investigation. Parsgreph 33e establishes
a rale as to the time when the formal investigation under Article
32 is to be conducted. If the offenses charged appear tc be so
serious that it would be sppropriate to recommend trisl by general
court-martial, the officer exercising summary court-mertial Jjurie-
diction will direct an investigation of the charges under Article
32. ZXxcept in rare instances, charges should not be forwarded to
the officer exercising general court-msrtial jJurisdiction with a
recommendation for trial by general court-meartial unless an Article
32 investigation has been made. Those rare instances might involve
situatlions in which an "impertial" investigation could not be made.
For example, if the officer exercising summary court-martial Juris-
diction is the accuser or the only officer present with the commend,

there might be some doubt as to whether he could conduct an "impar-
tial® investigation.

The officer exercising summary court-martial Juriediction was
made responsible for the conmducting of the Article 32 investigation
because he usually is nearer the accused and the witnesses.

If an investigation of the subject matter has been conducted
prior to the time charges were preferred, Article 32 does not require
a further formal investigation unless it is demanded by the accused
after he i1s informed of the change. It must appear that at such
prior investigation the accused was afforded the opportunities for
representation, cross-examination, and presentation prescribed in
Article 32h. When such a preliminary investigetion of the subject
matter is relied upon to meet the requirements of Article 32, the
allied paperse chould contain a statement that the accused was afforded

en opportunity to demend a further investigation and hisg desires in
the matter. |

Alteration of chorgeg. Article 34} provides that "formsl correc-
tions, and such changes in the charges and specifications as are .
needed to make them conform to the evidence may bde made." Any person
authorized to act on the charges may make such changes. It is obvious
that such changes should be made. It may not be so obvious whether
the changed charges should be resworn and whether it is necessary to
have a new Article 32 investigation.

L9



At page 1010ff of the hearings of the Subcommittee of the House
Committes on Armed Services (H. R, Report No. 37, 8lst Cong., lst
Sess.), the following collogquoy appears:

MR, LARKIN, * * * If 1{ gppears from the pre-
investigation that the original charge and
specificetion is not sustalned or that the
investigation has spelled out a different crime,
then it will be necessary that the charges and
specifications be redrawn end there be a new
investigation on the different charge.

“MR. ELSTON. In other wcrds, 1f a man is charged
with being A.W.0.L., they could not change that
to desertiont

MR, SMART, That is a greater offense and a
different offense, and I would say 'no.'

"MR. LARKIN., I think that 1s right.

% k& Rk Rk k

"MR. FLSTON, On a charge of manslsughter, you
could not mske it murder in the first degree.

"MR. SMART. You could not chenge 1t to a more
severe crime, but I think you could maeke correc-
tions to a lesser and included offense only.

® % W % %

MR, LARKIN., May I point out that we tried to
spell out the idea 1n the commentary which says:

‘Changee in the charges may be made in
order to meke them conform to the evl-
dence brought out in the investigation
without requiring that new charges dbe
drawn and sworn teo. * * %!

The purpose here is, because your charges ard
specifications are drawn after the receipt of the
original complaint, when there is only a moderate
amount of evidence, the next step 1e this pretrial
investigation, which is a very much more extensive
investigation and 1t may be that, as a result of
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that greater and more extensive investigatilon,
gome technical changes for the purposes of
accuracy are necessary. However, if the infor-
mation adduced in the pretrial investigation is
such that it warrants a different charge, then
the new charge and specification must be drawn
at that point and a new pre-investigation must
be held, so that the accused can meet, if he
desires, the new charge which he was not aware
during the first pre-investigation."

334 Effect of slteratlons upon oath to charzeg. Anyone amthor-
ized to take action upon charges may alter and revise the charges
over the signature of the accuser. However, such alterations may
not include "any person, offence, or matter not fairly included
in the charges as preferred" unless the altered charges are signed
and sworn to by &n accuser.

In reviewing a record of trisl invelving charges which have
been altered after they have been sworn to, there may be some
question as to whether the altered charges should have been signed
and sworn to by an accuger. Such questions usually are eliminated
by the fallure of the accused fto object at the time of trial to
being tried on unsworn charges. See 29¢ and 67Dh.

l ; < Para~
graph 33_@(2) provid.es that 1f, at any time after an Article 32
investigation has been conducted, the charges are changed to allege
a more serious or esgsentially different offense, a new investigae-
tion ghould be directed so that the accused may, if he desires,
exercise his rights under Article 32 with respect to the new matter.
In other words, if (based on the evidence contaired in the formsl
investigation) a charge of AWOL is changed t0 desertion with intent
to remain away permanently, the c¢harges must be sworn to and,
thereafter, the accused should be afforded an opportunity to present
evidence &s tc such intent.

33¢e(2)

33

‘ ; ; g : Article 43e
provides that the Secreta.ry of a Departnent may extend the normsl
perlod of the statute of limitations by certifying to the President
that the trlel of an offense in time of war is detrimentel to the
Prosecution of the war or inimical to the national security. This
article has been implemented, in part, by parsgraph 33f which pro-
vides, in effect, that if trial of an offense is warranted but might
be detrimentel to the war effort or inimical to the national security,
the officer exercising summary court-martiasl jurisdiction will
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forward the cese to the officer exercising gemeral court-martial
Jurisdiction- Any officer exercigipg general court-martial Juris-

diction may make a final determination in such a case as to
whether the charges should be dismissed, referred for trial, or
forwarded to the Secretary of the Department.

Forwardine charseg. If the officer exercising summary court-
nartial jurisdiction forwards charges with a recommendation for

triel by gemeral court-martial, he will cause a copy of the "gub-
atance of the tegtimony" taken on both sides at the investigation
to be furnished to the accused. It is not intepded that the
accused be furnished with a verbatim report of the testimony given
before the investlzating officer. There is no legal requirement
that duplicate copies of documentary evidence be made and furnished
to the accused, The matters mentioned in paragraphs 4¢c and 5g of
the investigating officer's report (app. 7) should be furnished

to the accused. Local commandere may prescribe that a copy of the
investigating officer's report and all of the exhibits therein will

“be furnished to the accused. The practice in the Army and Air Force :

has been to furnish such materlal to the accused after the case has
been referred for trial. If the material is furnished before the
reference, it is a good practice to obtain the accused's receipt
therefore to preclude his requesting the same material after the case:
ig referred for trial.

The officer exercising summary court-martial jurisdiction is :
required to note the availablility of material witnesses. Thig re-
quirement should alert the commander exerciging summary court-martial
Jurisdiction to retaln material military witnesses pending the trial.

The provision permitting the trial of two or more accused at a
common trial 1s based on ™iles 8b and 13 of the Federal Rules of
Criminal Procedure.

It is to Pe emphasized that the exercise of discretlon by the
convening anthority as to whether he shall order a common trial is
limited to proper cases. He cannot order a common trial unless 1t
involves offenses which were committed at the same time and place and
are generally provable by the same evidence. If he directs a common
trial of several accused, against some of whom there are charges which
are separate and distinct from those against others, it would be pre-
Judicial error to deny a motion for severance. However, he may
strike out such saeparate offenses in order to permit trlal of commoni
offenses at a common trial. Thereafter, if the case warramnts such *
action, he may revive the charges which were stricken smd refer tha
to a court for a separate trial.
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Article 32 invegtiszation. The Article 32 investigation is
principally a fact finding investigation. It 1s conducted by an im-
partlal officer who is usually appointed by an officer exercising
sunnary court-martial jurisdiction. Although such an investigation
is required in any case which 1s referred to a general court-martial
for trial, it may be conducted in sny case. Thus, as a matter of
policy, some commands require that such a formal investigation of
charges be conducted in any case in which it appears that a bad con-
dact discharge 13 warranted. The investigating officer may hear
testimony which would not be admigsible in a trial by court-martial.
If his recommendation is based on evidence which would not be
admigsible at a trial, the report of investigation should show to
what extent and for what reasons the inadmissible evidence was
considered.

Sufficiency of the investization. Article 324 provides that the
failure to have a pretrial investigatlon shall not constitute a
Jurisdictional error. This enactment 1s based on the opinion of the
Supreme Court in Humphrey v. Smith (1949), 336 US 695 (8 Bull. JAG
67), 1n which the court, after holding that the requirement of such
a pretrial investigation was not jurisdictional, said:

#...We cannot assume that judicial coercion is
esgential to compel the Ammy to obey this Article of hd
War. It was the Army itself that initiated the pre-
triel investigation procedure and recommended con-
gressional enactment of Article 70.

He * * A reasonable assumption is that the Amy
will require compliance with the Article 70 investige-
tory procedure to the end that Army work shall not be
unnecessarily impeded and that Army personnel shall
not be wronged as the result of unfounded and frivolous
court-martial charges and trisls. This court-martial
conviction resulting from a trial fairly conducted
cannot be invalidated by a Judiclal finding that the
pre~-trial investigation was not carried on in the man-
ner prescribed by the 70th Article of War."

Note. AW, 70 was superseded by A.W. 46} which con-
tained requirements similar to those of Article 32,
UCMJ. Tor an excellent discussion of the AW, 70
investigation and the attacks made on it in the Federal
courts, see 18 George Washington Law Review 67.

Paragreph 34g provides that a failure to have a pretrial

invegtigation may result in prejudicing the accused's substantial
rights at the trlal and thus be the basls for setting aside findings
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of guilty. For example, if the investigating officer failed

to take action to have the deposition of a defense witness
taken or to examine an aveaileble witness requested by the
accused, the accused might be placed in a position where he
could not defend himself at the trial. In such a case, the
question of prejudieial error probably would involve an

inquiry into the manner in which the pretrial investigation

was conducted. In the Humphrey case, supra, the Supreme

Court indicated that Federal courts should not inquire into
such matters as the pretrial investigation for the purpose

of determining due process. However, the doctrine subsequent~
ly announced in Whelchel v. McDonald (1950), 340 US 122,
indicates that the Federal courts might inquire into whether
the denial of due process at the trial resulted from an improper
pretrial investigation., Consequently, all staff judge advocates
and legal officers are required by paragraph 35c¢ to find that
all charges referred to a general court-martial have been
properly investigated under paresgraph 34 and Article 32. They
may not rely upon Article 32d to cure all errors arising out

of an improperly conducted investigation.

Pretrial counsel. The right of the accused to pretrial
counsel must be construed reasonably. He must be given a fair
opportunity to obtain counsel of his choice, but if he fails
to produce that counsel within a reasonable time, the investi-
gation may proceed with the pretrial counsel appointed by
the officer exercising general court-martial jurisdiction.

Except by cross-reference to paregraphs 42b and 48,
which pertain to the duties of defense counsel at the trial,
the duties of the pretrial counsel are not outlined. The pre-
trial counsel has no right to object to the testimouny of
witnesses or to demand.a verbatim report of +the testimony
taken. In performing his duties, the pretrial counsel
generally is limited to cross~examining the available witnesses,
presenting requests for defense witnesses, presenting defense
evidence, and advising the accused as to his rights at the
investigation.

Availability of witnesses. A difficult problem arising
in the pretrial investigation is that of determining whether
a witness is "available™. The testimony before the Sub-
committee of the House Committee on Armed Services with respect
to the meaning of "availability™ is not helpful. It indicates
a failure to understand that the primary and practical restric=-
tion on the availability of witnesses arises from these facts:
Witnesses may not be paid for attending the investigation;
civilians may not be compelled to attend. Thus, the availability
of a civilian witness is determined by whether he will attend
the investigation voluntarily. In complicated cases involving
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‘gserious offenses, it may be necessary for the investigating

officer to travel a considerable distance to interview a
witness. In such a case, the witness is considered as
"available™ and the pretriasl coumsel and the accused, if he
desires, should be given an opportunity to accompany the
investigating officer.

The last sub~-paragraph of paragraph 344 was inserted to
give the investigating officer the right to withhold from the
sccused and pretrial counsel matters of a confidential or
security nature which are in the file but which are not
material to the inquiry.

Reports. Two types of reports are authorized. The formal
report, an example of which appears in appendix 7, should be
made in any caese in which the investigating officer recommends
trial by general court-martial. The informal type of report
will permit the investigating officer to expedite the dis-
position of a case in which he has recommended dismissal of
the charges, disposition under Article 15, or reference to an
inferior court for trial. As the recommendations of the
investigating officer are advisory only, the officer directing
the investigation may require the preparation of a formal
report in every case.

Action by officer exercising general court-martisl juris-
diction, ALl charges should be investigated before they reach

the officer exercising general court-martial jurisdiction. Other=

wise, that officer may be forced to consider many cases that
should have been dismissed, disposed of under Article 15, or
referred t6 an inferior court for trisl. Further, if general
court-martial charges must be investigated after they reach
the officer exercising general court-martial jurisdiction,
needless delays will result.

If the officer exercising general court-martial juris-
diction determines that trial of the charges by general court-
martial is not warranted, but that trial by inferior court
is warranted, he may appoint the inferior court himself. How-
ever, if he transmits charges in such a case to a subordinate
commander for disposition, he should not direct such officer
to dispose of the charges in a certain way. His advice tc the
subordinate commander might read substantially as follows:

"Trial by gemeral court-martial is not deemed appro-
priate because « You are authorized to refer
the charges to & court-martial convened by you, or to make
other appropriate disposition.®
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Conference No. 52

TRIAL PROCEDURE

Conducted by
LT. COL. JEAN F. RYDSTROM

References: Chapter X
' Chapter XI
Chapter XVI, Paragraph 82
Appendices 8, 9, 10

A guide to trial procedure may be found in appendix 8a. It is
intended that this appendix be used as a guide to practice and pro-
cedure before both general and special courts-martial, whether or
not the particular case requires thet a verbatim record be prepared.
The guide would have limited applicability to a summary court—martlal,
of course, although it is to be used insofar as it might be approp-
riate, e.g., in regard to an explanation of accused's right as a
witness, calling and questioning witnesgses, and the like. See para-
graph 79a. Appendices 9a and 10a are guides to the preparation of
all records of trial by general and special courts-martial, and one
or the other is used-—depending, not upon whether a general or .
special court-martial is involved, but,respectively, upon whether a
verbatim or summarized record is required to be prepared.

Preliminary organization of the court.--A general or special
court-martial assembles at its first session in accordance with the
orders appointing it (paragraph 59). Such orders, after stating the
date and hour of original convening, should state "or as soon there-
after as practicable® (app. 4a). It is not necessary that a court
meet initially at the date and hour stated, and as a practical matter,
courts ordinarily meet at the call of the president sometime thereaftm

Prior to the court's being called to order at the first session
of any case, the law officer or president of a special court-martial
should determine that trial will be able to proceed when court opens,
i.e., that the accused and a quorum of the court are present, and
that the appointed counsel are apparently properly qualified (para-
graph 6la). Also, he should consider whether enlisted court members
and individual counsel are likely to be requested, and if so, are i
available. Apparent irregularities in these matters should be dis—
cussed with counsel and brought to the attention of the convening
authority if necessary. Such an initial determination will greatly
facilitate the opening session of the court and will avoid the nec-
essity of formal continuances during the early stages of trial.
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Appendix 8a suggests appropriate seating arrangements for
general and special courts-martial and, insofar as practicable, the
arrangement of courts-martial should conform substantially therewith.
Even if the suggested arrangement cannot be followed in a genersl
court-martial, the law officer is to be seated apart from the members
(paragraph 61b).

Due to the confusion and the serious errors which can result,
a succession of orders amending an appointing order should not be
published. If amendments are necessary, they should be kept to a min-
imum, perhaps two or three, and when more changes must be made, a new
court should be appointed. See note 6, appendix 4a. The members and
counsel who are still available may, of course, be appointed to the
new court.

When the court is called to order, the trial counsel announces
by what order the court is convened and a copy of the order is given
to the reporter for insertion in the record. The trial counsel then
states for the record the names of the persons present and absent,
omitting mention of service numbers unless necessary to distinguish
between two individuals named in the order (appendix 9a). The reason
for the absence of any persons named in the appointing orders need
not be stated by trial counsel, but absence at this time is to be
distinguished from the absence of a member of the court after arraign-
ment$ in that case the reason for the absence must be made a matter
of record. See paragraph 41d(4).

\

Swearing Reporter and Interovreter.--The reporter is then sworn
and an interpreter may be sworn at this time or just before he acts.
See paragraph 6ld. When a reporter is used as such in a special
court-martial whose proceedings need not be recorded verbatim--for
example, when the maximum punishment which could be imposed for the
of fenses does not extend to bad conduct discharge--the reporter
should also be sworn even though the record is eventually to be pre-
pared in summarized form following appendix 10z.

The swearing of a# interpreter for an accused who does not under-
stand the English langu?ge and desires the services of an interpreter
is particularly appropriate at this time. OSee paragraph 53i. It is
not incumbent upon the &ourt or trial counsel to ascertain the neces-
sity or desirability of.a separate interpreter for the accused, but
upon a2 showing by the defense that accused does not understand
English, it is within the sound discretion of the court as to whether
a request for an interpreter will be granted. See 140 ALR 766. 1In
Gonzales v. Virgin Islands {19403 CCA 3d) 109 F (2d4) 215, the court
stated that, although an accused who was unfamiliar with the language
would be entitled under a constitutional provision that “in all crim-
inal prosecutions the -accused shall enjoy the right to be confronted
with the witnesses against him" (see paragraph 139a as to right of
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confrontation in courts-martial) to have the testimony of the People's
witnesses interpreted to him in order that he might fully exercise
his right of cross-examination, it was not mandatory that the court
furnish such an interpreter where there was evidence of record show-
ing that the accused, who were Spanish speaking natives of Puerto
Rico, were familiar enough with the English language to enable them
to understand the proceedings.

A note in appendix 8a points out that as soon as the reporter
is sworn, he records verbatim all proceedings had in the case-—subject
to certain exceptions, and a note in appendix 9a indicates that as
soon as a reporter is sworn "the remainder of the record of trial
follows the actual proceedings had in court.”™ In short, the prelimi-
nary organization of the court and accounting for the accused and
persons present and absent is a routine matter. The reporter need
not be under oath during that procedure for any notes he might makew

such as the hour the court convened, or the members present and absent—-.

are brief preliminary matters which are inserted in the record, pro
forma, and authentication of the record establishes that these matters
which transpired before the reporter was sworn were, in fact, as stated.

No single article requires that a verbatim record of trial be
prepared in a court-martial, but the comment of the Morgan Committee
to Article 54 was, "It is intended that records of courts-martial
shall contain a verbatim transcript of the proceedings.®

Other than the exceptional procedures involved in in- and out-of-
court conferences, during which the reporter mskes a verbatim record
only as directed by the law officer, the reporter records verbatim
(see paragraph 49b(1)) everything except (1) the preliminary organi-
zation of the court which occurs prior to swearing of the reporter
but concerning which he may make notes for the assistance of the trial
counsel in preparing the record; and (2) the actual words of the
oaths administered, whether to witnesses, members of the court, or
otherwise. Appendix 9 requires only that he record the fact that the
individual was sworn. For example, the procedural guide sets forth
the entire procedure of swearing the court and counsel, showing a
statement, ®Proceed to convene the court;™ trial counsel's statement,
"The court will be sworn;j" and then the entire oath. The record,
compiled in accordance with appendix 9a, however, need show only that
the law officer or president stated, "Proceed to convene the court,"
and then a statement inserted in the record by the reporter, "The
members of the court, the law officer, and the personnel of the pro-
secution and defense were sworn."

The appointed reporter has the further responsibility of recording
the time and date of the opening and closing of each session of the
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court whether for adjournment, recess, voting, or otherwise, and de-
seribing for the record events which transpire, such as that a chal-
lenged member withdrew from the court. There are no off-the-record
discussions in open court (paragraph 49b(1l)). Furthermore, when testi-
mony is ordered stricken, it must nevertheless be reported and tran-
scribed verbatim into the completed record; an inexperienced reporter
should be advised that "strike" is a legal "term of art" meaning
#disregard" rather than "expunge.”

Publicity of trials.—-The prohibition in paragraph 53¢ on the
taking of photographs during sessions of court or broadcasting the
proceedings is similar to rule 53 of the Federal Rules of Criminal
Procedure. Sessions of courts-martlal, however, will be open to the
public unless security requirements, presentation of obscene matter,
or other good reason exists, in which case the convening authority or
the court may direct that the public be excluded.

ble Introduction of counsel.-~Prior participation of counsel in the
" case must be carefully observed, particularly, prior participation
as a member of the prosecution. See paragraph 6lg and f. If it
should appear to the court that one of the individuals appointed to
the prosecution, whether present in court or not, is disqualified by
reason of prior participation, e.g., as investigating officer, law
officer, court member, or member of the defense in the same case, or
has acted as counsel for the accused at a pretrial investigation or
other proceedings involving the same general matter, the court should
immediately initiate an inquiry into two matters—{1l) whether he is
disqualified, and (2) whether he has acted for the prosecution.
(In comnection with prior participation as investigating officer,
paragraph 64 expressly excepts a person who had investigated a case
in performance of duties as counsel.) Article 27a provides that no
person who has previously participated in the case shall act subse-
quently as trial counsel or assistant trial counsel; paragraph 63
provides that a person appointed as trial counsel is deemed to have
- acted as a member of the prosecution unless the contrary affirmatively
appears of record. Suppose, for example, it appears to the court
that the appointed assistant trial counsel and the officer conducting
the pretrial investigation under Article 32 are one and the same person.
As investigating officer, he is disqualified, and unless there is af-
firmative evidence that he has not acted for the prosecution in any
way, despite his designation as assistant trial counsel, the court will
adjourn and report the facts to the convening authority (See Paragraph
6le). An "affirmative" showing that counsel has not acted wmight be a
statement by the individual himself for the record, or a statement by
other members of counsel in this regard. Of course, evidence may be
presented on the issue.
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Action for the prosecution is also of great importance in regard;
to defense counsel for, by Article 27a, the person who has acted for 3
the prosecution is statutorily ineligible to act for the defense, and

¥
b
&

the same presumptions apply. - See paragraph 6a. Unless there is af- ‘i

g

firmative evidence to the contrary, a member of the defense who appear
to have acted for the prosecution must be excused forthwith, and
Article 27a does not permit the accused to request such counsel. Whe
a member of the prosecution has acted for the defense, the court must -
adjourn and report the matter to the convening authority; when a membey
of the defense has acted for the prosecution, it is sufficient that °
he be excused forthwith. The difference in disposition of the two
situations, both of which are equally violations of Article 27a, is
based upon consideration of prejudice to the rights of accused. If a
member of the prosecution has previously acted for accused, the incom-.
patability of the positions and the possibility of prejudice to ac-
cused in his defense makes imperative all the corrective action pos-
sible. If defense counsel has acted for the prosecution, the possi-
bility of prejudice to the prosecution is not so compelling, but

such counsel must be excused by the court for it cannot be a party

to a continued violation of Article 27a.

Disqualification of defense counsel on the basis of prior particis
vation is similar to that of trial counsel, with the additional ground -
of prior participation as the accuser (see paragraphs 6a, 61£(4)),
and the proviso that accused may expressly request the services of
such defense counsel otherwise disqualified, except for counsel who
has acted for the prosecution. JIn the absence of an express request
for a defense counsel who has participated previously in the case,
the law officer or president of a special court-martial excuses that
counsel.

Enlisted court members.--iArticle 25¢(l) provides that enlisted
persons are eligible to serve on general and special courts-martial
for the trial of any enlisted person if, prior to the convening of
the court, "the accused personally has requested in writing that en-
listed persons serve on it." Appendix 8a shows that the law officer
or president of a special court-martial directs, "Proceed to convene
the court," whereupon the court, law officer, and counsel are sworn.
The convening of the court is then complete (see paragraph 61i),
and it is provided that if a written request is not made prior to or
at the time of “convening" the court, the accused may not thereafter
assert his right to have enlisted members on that court.

One-time swearing of court.-—Paragraph 53b requires that the .
proceedings and the record in each case must be complete without re- %
ference to any other case. This requirement is particularly to be
noted in comnnection with the swearing of the court and personnel
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‘ thereof, including counsel and reporter, at one time in the presence
of a number of accused who are to be tried separately but by the
same courts The procedures to be followed in such a case are set
forth in appendix 8a, and are not to be confused with joint and
common trials and the procedures therein. This one-time swearing
of the court for several trials is not specifically required by any
of the articles, but the Morgan Committee commented in regard to
Article 42, Oaths:

"The article does not require the court to be resworn in
every case. The language would allow a court to be sworn
once a day where there is to be more than one trial, if the
accugsed in each trial is present at the time the court is
initially sworn.™

When a court is sworn in the presence of a number of accused
who are to be tried separately, those accused who are not then to
be tried are excused after the court, law officer, and members of
counsel are sworn, but before challenges. Appendix 8a. The record
of trial in the case of each accused would repeat the same procedure
up to that point, and the record in the case of an accused who was
excused at that point would show merely that he was excused, pur-
suant to the statement of trial counsel, and the hour and date.

The record of his case would reopen with the usual statement of
trial counsel, “The prosecution is now ready to proceed in the case
of the United States against /the excused accused/who was present
during the administration of oaths to the personnel of the court.
All parties to his trial who were present when he was excused are
again present in court." See also 1ll2c.

The use of this procedure is not encouraged except when the -
same court and counsel. have several relatively simple and short
cases to dispose of. Its use will tend to considerable confusion,
both in the minds of the court and in the preparation of the record,
in those cases where there are different counsel appearing for each
accused and some want enlisted court members and some don't.

62 Challenges.-—Provisions for challenge under the new code are
very similar to those with which the Army and Air Force were familiar
under the Articles of War, but these provisions present some changes
for the Navy, particularly as to peremptory challenge. The chief
thing that Army and Air Force judge advocates must observe is that
in joint and common trials, each of the accused must be accorded
every right and privilege which he would have if tried separately,
including the right to make individual challenges for cause and in-
dividual peremptory challenges. See paragraph 53b. Further, while
the articles do not provide any exact counterpart to the civilian
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"challenge to the array," paragraph 62b provides a somewhat analo-
gous procedure by authorizing a general questioning of the court

as a whole concerning the existence or non-existence of facts which -
may disclose proper ground of challenge for cause. Of course, the
court disposes of specific challenges to members individually, and

. does not receive more than one at a time. See paragraph 62a. For
simplification of discussion, the excusing of members might be di-
vided into three categories, resulting froms:

(1)

(2)

(1) Disclosed grounds for challenge,
(2) challenges for cause, and
(3) peremptory challenges.

Grounds for challenge are initially disclosed after the court
has convened, when the trial counsel states the general nature
of the charges, by whom they were preferred, forwarded, and
investigated, and whether the records of the case disclose

any ground for challenge of a member. See paragraph 62b. For
example, he inquires whether any enlisted member of the court
belongs to the same unit as the accused. If the records in

the case, or any member, discloses a ground for challenge
which is within the first eight listed in paragraph 62f, that
member is immediately excused by the president or law officer.
The first eight grounds of challenge are those which may go
directly to the jurisdiction of the court. If grounds within
this group exist, there is no question as to the necessity of
excusing the member, hence, the ruling need not be made subject
to objection. See paragraph 62c. No problems ordinarily arise
upon disclosure by a member or law officer of such a ground

of challenge--unless the facts are disputed, in which case

the matter should be handled as a challenge for cause.

Challenges for cause may be disposed of simply when the member
is challenged for any of these first eight grounds enumerated
in 62f, and admits the facts; he may be excused by the law
officer or president of a special court-martial forthwith, un-
less a question is raised. If it is manifest that any other
challenge for cause would be unanimously sustained if brought
to a vote, as, for example, that a member of the court is an
avowed enemy of the accused, such member may be excused by

the law officer or president of a special court subject to
objection by any member. When these challenges for cause are
disputed, they, like other chzllenges for cause, must be con-
sidered by the court and each side permitted to present evi-
dence and argument thereon. Unless the challenge is withdrawn,
the court must finally close and vote whether to sustain or not
sustain the challenge. The challenged member, of course, with-
draws from the court when it votes, as does the law officer.
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While he rules upon interlocutory questions arising during
presentation of evidence on the challenge, the law officer
does not rule finally upon a disputed challenge but permits
the court to retire into closed session when satisfied that
it has sufficient evidence to make a determination.

Paragraph 62h(2) provides that the law officer or presi-
dent of a special court-martial shall continue to rule upon
interlocutory questions which arise during the hearing of the
challenge, even though the challenge be to himself and he
testifying as to his own competency at the time.

(3) The peremptory challenge requires no reason or ground there-
for to be stated or even to exist, and each accused and the
prosecution are each entitled to a peremptory challenge of
one member of the court. See 62e. The law officer may not
be challenged peremptorily (Article 4lb), and a challenge for
cause to the law officer that he is not eligible to act as
Zuch is closely circumscribed by the provisions of paragraph

2E.

A member challenged peremptorily is excused immediately
by the law officer or president of a speclal covrt-martial.
Ordinarily the challenges for cause of all accused are dis-
posed of before any is asked whether he wishes to exercise
his right to a peremptory challenge.

In the JAG Journal of February 1951 published by the Office of
The Judge Advocate General of the Navy, there is a very fine article
on challenges under the Uniform Code. A statement in that article
requires comment, however; that is, that challenges occur relatively
infrequently in trials by court-martial and Mthe incidence of per-
emptory challenges is actually rare." This statement will perhaps
engender in the casual reader a misconception as to the relative
importance of the challenge, a misconception which, happily, the
author did not share. A frequent use of the peremptory challenge
is that by defense counsel who finds nine members sitting on the
couwrt. Since conviction requires as many votes of "“guilty" of an
eight member court as it does of a nine member court, i.e., six
votes, he determines that the prosecution's duty of establishing
the accused's guilt beyond a reasonable doubt in two-thirds of the

members' minds is mathematically more difficult if only eight members

are present.

Withdrawal of specifications.--Article 44c provides that a pro-
ceeding which is terminated by the convening authority or on motion
of the prosecution for failure of available evidence or witnesses
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without fault on the part of the accused, subsequent to the intro-
duction of evidence, is a triaml. Withdrawal of a specification is
not in itself equivalent to an acquittal (paragraph 56¢) and in a

subsequent trial, the action taken at the first trial must be raised
by way of a plea of former jeopardy. The power to withdraw a speci-
fication after evidence has been taken on the issue of guilt or in-

nocence is restricted by paragraph 56b to urgent circumstances and
only for very plain and obvious causes. See Wade v. Hunter, 336 U. §;
684. The reasons for withdrawal should be clearly stated in the e
record for reference in the event of future proceedings. As to the
authority of a judge to discharge a jury without the defendant's 7
consent, the Federal rule is that such action may be taken only when,"
taking all the circumstances intc consideration, there is a manifest
necessity for the act and the ends of public justice would other-

wise be defeated. U.S. v. Perez, 22 US 579; Himmel v. U.S., 175 F
24 924, cert. den., 338 US 860.

These limitations, of course, do not apply to withdrawal of
specifications, for any reason, prior to trial or prior to arraign-
ment thereon. In such a case, the withdrawn specification should
not, in fairness to the accused, be brought to the attention of the
court. See paragraph 56d. If it is withdrawn prior to convening of -
the court, such a specification should be lined out and the charges
and specifications renumbered as necessary; if withdrawn after the
convening of the court and before arraignment, it should be mentioned:
only by number, and this for the information of the court which may =
otherwise wonder if the charge sheet is in error.

Intrcduction of evidence.--The court may require the produc-
tion of additional evidence. It should not ordinarily have to take
action with a view to obtaining available additional evidence but
it my properly do so when the evidence before it appears to be in-
sufficient for a proper determination of the matter before it, or
when it is not satisfied that it has received all available ad-
missible evidence on an issue. See paragraph 54b. The trial coun-
sel, unless otherwise directed, handles the interrogation of a wit-
ness called by the court. In a general court-martial the law office
rules finally as to whether additional evidence or witnesses will
be produced (see paragraph 57b), except that as to a witness ex-
pected to testify as to the sanity of the accused, he rules subject .
to objection of any member. The president of a special court-martial’
rules that the witness be called or not called "subject to objection :
of any member." TIf there is objection, the court closes and deter- 3
mines the matter by majority vote. !
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The statement of this rule of ™majority vote™ does not resolve
all cases, however. Suppose that the court desired to call a wit-
ness, the president ruled, "Subject to objection by any member,

X will be called as a witness," a member objected, and the vote to
sustain or not sustain the ruling resulted in a tie. Would that
vote fail to overturn the president!s ruling so that it would stand
and the witness be called? Or would that vote fail to express a
majority wish that the witness be called, so that, a fortiori, he
would not be called? Article 53c furnishes a rule of thumb for

such a difficult situation——a tie vote "shall be a determination

in favor of the accused® on such a question. Article 53 also pro-
vides rules on tie votes on challenges, sanity, and motions for a
finding of not guilty, which are, however, different and must be
carefully observed in each instance. The situation suggested above
in regard to an interlocutory question is perhaps the most difficult
which could arise to require application of the rule, for, ordinarily,
the request or motion will plainly indicate whom the determination
will favor; either trial counsel or defense counsel will make the
request, and it will appear that a determination in accordance with
defense counsel's position will be a determination in favor of the
accused~-this because regularity in the presentation of the defense
may be assumed until the contrary affirmatively appears. See para-
graph 53h. But a similar assumption may be used to resolve in
accordance with the rule, the hypothetical situation mentioned above.
If defense counsel had wanted the witness, for the defense of ac-
cused, it may be assumed he would have made an effort to call him.
Since he did not want him, a "determination in favor of accused™

on a tie~vote in such case would require that the witness not be
called.

Items of real evidence should be accurately described, and a
description thereof substituted in the record of trial in lieu of
the evidence itself. Appendix 8a goes into considerable detail in
connection with makirg a matter of record incidents which would
not otherwise appear in recorded testimony. It requires that a
witness's gestures and motions be described accurately for the re-
cord by the reporter, with the members, counsel, and the law of-
ficer or president of a special court-martial assisting if neces-
sary. It further provides that unless the testimony of a witness
has developed a full and accurate description of an object to be
withdrawn later, counsel or the law officer (president of a special
court-martial) should give a verbal description of such an object.
In this way all parties to the trial have an opportunity to advise
in regard to the description if they are not satisfied therewith,
and appellate agencies will have a clear word-picture of the item
as the court saw it. Appendix 8a also provides an orderly procedure
for the disposition of exhibits. The reporter will keep a list
of the numbers or letters of exhibits offered for identification by
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each side, and when an exhibit is finally admitted into evidence,
the words "“for identification" are merely stricken from the exhibit.
In this way, it will be clear throughout the trial, and in the re-
cord for the benefit of a reviewer, exactly what exhibit was being
considered by the court at any point during the trial without the
necessity of setting up a parallel reference table.

"Parties to the trial" is a new term coined to simplify the
record of proceedings when a court opens after an adjournment,
closed session, or otherwise. It permits trial counsel to show
briefly for the record that no one is absent who should be there.

In the ordinary case, there will be no exceptions, particularly as
to members of the court whose absence must be shown to have been the
result of challenge, physical disability, or order of the convening
authority (see paragraph 41d(4)), but it does not prevent absence of
an individual who is not required to be there at all times, for ex-
ample, an assistant counsel who is interrogating a witness. However,
the reason for absence after arraignment is to be set forth in the
record.

Reference to convening authority.--All problems which are re-
ferred to the convening authority are referred by him to his staff :
judge advocate or legal officer and this includes not only questions
arising during trial but those which may arise before or after trial.:
See paragraph 52. A common example of such a problem is that which
arises when a court finds substantial evidence offered it tending
to prove the accused guilty of an offense other than that charged.

Of course, the court may proceed with the trial and in the example
given in paragraph 55a, acquit the accused of stealing the watch,
thereafter reporting the matter to the convening authority; or it ‘
might suspend trial and refer the matter to the convening authority, *
whose staff judge advocate should recommend withdrawal of the charge
from the court and preparation of new charges, reinvestigation of :
new specifications, and referral to another court. See paragraph 55¢«

Records of trial.--Appendices 9 and 10 set forth a guide for
the preparation of records of trial which differ, not because they °
involve a general or special court, but only because they represent
a verbatim or summarized record. As a practical matter, g verbatim
record is made in all cases of the type which must be forwarded to
The Judge Advocate General and any such record should appear in
-the form set forth in appendix 9a, b, and ¢, arranged with the allled
papers in accordance with appendix 9e, and additional copies made _
in accordance with 9f. A special court~martial in which the sen-  j
tence adjudged does not affect a general or flag officer or involve g
a bad conduct discharge need not be forwarded to The Judge Advocate
General nor need the testimony be set forth verbatim; when directed
by the convening authority pursuant to paragraph 7, a reporter need -
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not be used and such a record may be summarized and arranged as
set forth in appendix 10. Whatever form the final record may take,
however, the procedure during trial will be that set forth in
appendix 8a.

Whether the authentication required is that for a general
court~-martial--i.e., by the law officer and president, or of a
special court-martial--president and trial counsel, the record is
prepared by the trial counsel, and it may be kept or written by
him or by a r¢oorter acting under his direction. He will insure
that all required accompanying papers are securely bound with the
record of trial and that the necessary forms--such as the chronology
and data sheets--are initiated, exhibits attached, and so on, in
accordance with appendices 9e and 10b. Each accused is entitled to
an authenticzted copy of the record and in general and special court~
martial cases in which the sentence adjudged affects a general or
flag officer or extends to death, dismissal, dishonorable or bad
conduct discharge, or confinement for a year or more, the reporter
will prepare an original and two copies of each record and of all
documentary exhibits received in evidence besides those made for

- each accused. In addition to this a convening authority may direct

additional copies at his discretion. See paragraph 49b(2).

Paragraphs 82d and 82g(l) set forth provisions concerning re-
cords of trial which must, for security reasons, be classified.
Records should never be classified for such ressons as obscenity
and the like, even though the court may have excluded the public
from the trial, but should be classified only for reasons of se-
curity required by departmental regulations. If the accused's
copy of the record contains matter requiring security protection,
it is forwarded tc the convening authority who withdraws therefrom
matter requiring security protection and then returns the expurgated
copy of the accused to him with a certificate that certain matter
has been deleted and, in the case of a general court-martisl, that
the complete record may be inspected in the files of The Judge
Advocate General.

Appencdix 8¢ covers proceedings in revision and 93 shows a certi-
ficate of correction. Revision procedure is that which takes place
after final adjournment in a case when the court reconvenes and
reconsiders any action it has taken. A certificate of correction
of the record is merely a formal way of msking a change in the re-
cord to make it conform to a fact which actually occurred during
the trial. However, errors of transcription and the like are ordi-
narily corrected by trial counsel prior to authentication of the
record and, frequently, as a result of suggestions from defense
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counsel who, when practicable, should be permitted to examine the
record. OSee paragraph 82e. Errors may also be corrected at the
tine of, and by those who perform, authentication of the record.
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Conf'erence 5_1_)_

STATUS AND DUTIES OF THE LAW OFFICER; FINDINGS
AND SENTENCE; REVISIONS; REHEARINGS

Conducted by
IMAJOR KENNETH J. HODSON

References: Paragraphs 39, 4QE(1), 57, 62f£,g,h, 73-77, 80, 81
Appendices 8a, 12, 13

DUTIES OF LAW OFFICER

Status of law officer. In determining the status of the law
officer, the following testimony, which was presented by a member
of the drafting committee to the Senate Subcommittee which con-
sidered the Uniform Code of Military Justice, is helpful:

"Article 26 and Article 27 deserve special mention.
The former, which provides for a law officer on general
courts-martial, changes the practice of the Navy which
has heretofore had no judge on its courts. It also
changes the practice of the Army, which has had a law
member, in that this official will now act solely as a
judge and not as a member of the court, which becomes
much like a civilian jury. * * * Another example of
uniformity is found in Article 51, which covers the
question of voting and rulings. As set out by the pro-
vision of the Articles, the law officer now becomes
more nearly an impartial judge in the manner of civilian
courts. * * *" (Underscoring supplied.)

Similar testimony was presented to the Subcommittee of the House
Committee on Armed Services. Because the legislative intent is so
clear on this point, the law officer has been charged generally
with the responsibility for the fair and orderly conduct of the
proceedings.

The president of a general court-martial, with few listed
exceptions in paragraph 40b(l), is assigned a position similar to
that of the foreman of a jury. However, it is provided that he is
to be consulted as to the time of trial as he should be familiar
with the military situation and the availability of persomnel.
There was some objection to relegating the president of a general
court to this comparatively insignificant position. It was con-
tended that he could not maintain his dignity or the dignity of
the proceedings unless he were assigned the usual prerogatives
of a presiding officer of the court. On the other hand, it
appeared that the average line officer does not wish to perform
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legal or quasi-legal duties. Ifurther, it appeared desirable to
eliminate the embarassing possibility that a ruling of the presi.
dent, purportedly as presiding officer, would be overruled by
the law officer by virtue of his power to rule finally on almost
all interlocutory questions.

Continuances. As the law officer rules finally on the
questIon of continuences during trial, these paragraphs provide
that he is to be consulted by the president of & general court-
martial as to the time of trial. It is contemplated that the
law officer may, in an appropriate case, oconduct an out-of-court

" hearing prior to the commencement of the trial as to a request

for postponement, the taking of a deposition, or any similar
matter, His decision at such a hearing will not be final and
the aggrieved party may raise the question again in open court
in order that the question and ruling may be made & matter of
record,

Challenges. Although not a member of the court, the law
officer may be challenged for cause under Article 41. However,
the general legal qualifications of the law officer are not a
proper subject of inquiry under a challenge for cause. If hig
eligibility is made a subject of challenge the only grounds are
his prior participation in the same case and the four enumerated
in paragraph 62g. Fishing expeditions are not permitted. To
insure the protection of the law officer in this respect, it is
provided that the law officer will continue to rule on inter-
locutory questions which may arise during an inquiry into his
own eligibility (62h(2)). These rather stringent rules were
inserted because of the past experience of the Army and the Air
Force in cases in which the law member has been embarrassed by
an unnecessary and unwarranted inquiry into his general legal
education. Some such inquiries, usually limited only by the
rulings of a president who was no match for clever counsel, have
gone sofar as to require the law member to answer myriad hypo-
thetical questions of law for hours--sometimes days. In some
cases, this harassment was renewed each time the law member
ruled adversely to the defense. Such chicanery has now been
laid to rest.

Interlocutory questions. The procedure for ruling on
interlocutory questions is completely new to the Navy. The
procedure set forth in the manual is new in part to the Army
and Air Force. In a general court-martial, the law officer
has been given about the same powers with respect to inter-
locutory questions as the judge of a civilian court. One
restriction on his powers is the fact that his ruling is not
final if it involves the question of insanity or a motion for
a finding of not guilty. Another restriction--an empty one--
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is the provision that he may not rule upon challenges. As to
the matter of challenges, appendix 8e permits the law officer
(president of a special court-martiel) to rule initially when
it is manifest that a challenge for cause would be sustained.
Without this provision, a void would be oreated in the pro-
ceedings whenever & challenge for cause was made.

The law officer may in a proper case conduct hearings
outside the presence or view of the members of the court;
examine proffered documents outside the view of the members
of the court; recess the court to hear argument, conduct
research, or consider written briefs, motions, requests,
etc., submitted by counsel.

The Federal rule in this respect is that the trial judge
is to determmine the admissibility of evidence, but there is
no hard and fast rule that the jury must be withdrawn when the
question of admissibility is being explored. For example, if
the preliminary evidenoe has no bearing on the guilt or immo-
cence of the accused, the jury need not be excused. It is
considered better practice, however, for the jury to retire
when the preliminary t estimony may influence the jury on an
issue which is to be determined by it (Eierman v. U.S. (1930),
46 F. 24 46; McNabb v. U.S. (1943), 318 UsS.332, 338n, 346).

The manual gives the law officer more discretion than is
permitted the judge of & Federal court by including the rule
that, except for hearing arguments on proposed additiomal
instructions:

"% x * there is no requirement in courts-martial
that the law officer conduct any hearings out of the
presence of the members of the court.”

Thus, it is completely within the discretion of the law officer
whether he shall hold out-of-court hearings. However, if

the offered evidence is admitted, the law officer must give
both sides an opportunity to present in open court any compe-
tent evidence affecting the weight to be given to the admitted
evidence (e.g., see 140a, Coufessions and admissions.) If the
offered evidence is denied admission counsel may not present
the preliminary evidence in open court as the question of
whether the law officer's ruling denying admission is correoct
can be determined by the reviewing suthorities from an examin-
ation of the appellate exhibits., Counsel and the law officer
will take appropriate action to insure that the record contains
the appellate exhibits and that the appellate exhibits contain
the offer and the ruling thereon. The term "appellate exhibit™
has been given to an exhibit which has been attached to the
record for the consideration of the reviewing authorities.
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Rules as to when and how out-of -court conferences ars to be
recorded are set forth in paragraph 57g(2)e Exemples of the
manner of conducting such hearings are in appendix 8a.

If the members of the court are to vote on an inter-
locutory question, the law officer may give the court such
instructions as will better enable the msmbers to understend
the question they are to determine. Note also the provision
of this same parsgraph that the law officer will rule finally
as to whether & member cen properly object to his ruling.
This provision was inserted to prevent unnecessary and un-
seemly wrangling between the court and the law officer as to
whether the court has a right to object to, or vote on, a
particular ruling of the law officer.

Meaning of term "court." It was considered unduly burden=-
some To repeat in every instance involving an interlocutory
question that the law officer of & general court-martial or
the president of & special court-martial would rule. Accordingly,
the manual states in many instances that a particular question
is to be decided by the "court.” Notwithstanding such statements,
if the question is an interlocutory one, the law officer or
president will rule as indicated in paragraph 57.

Instructing the court--general. The law officer (presi-
dent of a special court-martial) is required by Article 5lc
to charge the court as to the presumption of innocence, the rule
of reasonable doubt, and the burden of proof. This charge is
to be given in the words of the article (App. 8a). In addition
the law officer (president) is to "instruot the court as to the
elements of the offense."” These instructions and charges must
be given in every case--even those in which the accused has
pleaded guilty.

Instructing the court--elements of the offense. The meaning
of the phrase, "instruct the court as to the elements of the
offense™ is not clearly indicated in the legislative history.

The drafting committee referred to A.W. 31 and to proposed AGN,
Article 24, and stated: "This article is derived from AW 31."
A.W. 31 did not contain the phrase in question. Proposed AGN,
Article 24, was similar to Rule 30, Federal Rules of Criminal
Procedure, in that it required the judge advocate (Navy name for
law officer) "in open court, to instruct the court upon the law
of the case.” It must be concluded, therefore, that Congress did
not intend to adopt the Federal rule that "instruction on the
law” of the case will be given, but rather that it intended to
adopt a much less burdensome rule. The above conolusion ig further
bolstered by the fact that, as Article 5lc makes no distinction
between the powers and duties of the president of a special court-
martial and the law officer, it is olear that Congress intended
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the president and the law officer to give the same instructions
as to the elements of the offense. As the president is not
required to be a lawyer or to have legal training or experience,
it is also clear that the instruction as to the elements of the
offense must be limited to materiel that is within the knowledge
of the average line officer. Accordingly, the manual provides
that the requirements of Article 51c, with respect to instruct-
ing the court as to the elements of the offense, will be met

if the instruction includes nothing more than & reading of the
pertinent subparagraph entitled "Proof" which appears in the
discussion of each of the punitive articles (App. 8a). Thus,

to instruct the court as to the elements of the offense of
brivery (Art. 134), the law officer (president of & special
court) properly could advise the court that it may find the
accused guilty if it finds:

"(a) Lhat the accused did or failed to do the acts, as
alleged; and (b) the circumstences as specified."

The president of a special court-msrtial should always follow
this procedure in instructing as to the elements of proof.

Admittedly, such instruction as to the elements of an of-
fense serves only one purpose: It calls the attention of the
court to the discussion of the punitive article concerned. In
fact, it is & good practice for the law officer (president of a
special court-mertial) specifically to invite the court's attention
to the pertinent paragraph. However, the law officer is not pree
cluded from amplifying his instruction as to the elements of the
offense. He may feel that such amplification is necessary,
espscially with respect to offenses laid under Article 133 or
134, as only a few offenses under Article 134 contain a detailed
statement of the elements of proof. If he believes amplified
instructions to be necessary, he may usually derive the essential
elements of proof--actually the essential fects to be proven--
from the specification itself. Thus, to instruct the court as
to the elements of proof of the offense of careless discharge
of a firearm (a rifle) under Article 134, the law officer might
advise the court that it may find the accused guilty if it finds:

"(a) That, at the tims and place alleged in the speci-
fication, the accused discharged a rifle, (b) that such
discharge resulted from the carelesspmess of the accused,
end (c) thet, under the circumstances, the conduct of
the accused was to the prejudice of good order and dis-
cipline in the armed forces or was of & nature to bring
discredit upon the armed forces.™

Note that, if the law officer instructs in the language of the
specification, he should include in his instruction as to the
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elements an offense laid under the first two clauses of Article
134 the matter indicated in (c¢) above, Similarly, with respect
to offenses laid under Article 133, the instruction in the
languege of the specification should conclude with;

PETRURE ISV

"Phat, under the circumstances, the accusedts act or
omission was unbecoming an officer and & gentleman,"

The manual does not contain the usual subparagraph "Proof® as

to crimes and offenses not capital laid under the third clause

of Article 134, These offenses will he rare and the instructions
as to the elements thereof should be preparsd with care. Ordi-
narily, counsel should be asked to submit proposed instructions

as to the elements. The trial counsel should be able to furnish
the correct elements as the staff judge advocate or legal officer,
at the time he referred such a charge to trial, should have
advised the trial counsel of the elements of the offense,

Instructing the court--additional instructions. The report
of the Senate Committee on Armed Services (Sen. Rep. No. 486,
8lst Cong. lst Sess.) contains the follwing comment with
respect to Article 5;2:

"Subdivision (c) prescribes that the law officer of a
general court-martiel and the president of a special
court-martial shall instruct the court as to the ele-
ments of the offense and charge the court on presumption
of innocence, reasonable doubt as to guilt, reasonable
doubt as to degree of guilt, and burden of proof. This
subdivision sets out the minimum requirements as to the
scope of the. instructions. It will not prevent him
from charging on sadditicnal rules of law which are ger-
mane to the case."

The following remarks with respect to the position of the
law officer appear at page 1387 ff of the Congressional Record
of 2 February 1950 (Vol. 96, No. 23):

"MR, KEFAUVER, * * * It should be pointed out
that under article 51 the court will have the benefit
of the law officer's instructions on the elements of
the offense, the presumption of immnocence, and the
burden of proof, and that the same article does not
prevent him from giving further instructions on other
appropriate matters. » * *

"The Navy has never had a law member Or a law
officer, Under the Army system, the law member would
retire with the court and would advise the court and
vote with it. So this is a compromise between the Navy
procedure and the Army procedure.* *
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®Answering more directly the question of the dis-
tinguished Senator from Missouri, it seems to me that
following the jury concept in the matter is a pretty
safe thing to do., The law officer is distinguished
from a member of the ocourt, and he must be a lawyer.
He instructs the court on the record. * * *

"This is merely getting a little closer to the
civilian approach in court-martiel proceeding. ' It
approaches the judge idea. I think in its general
tendency and generel aim the pending bill, while not
going overboard in attempting to adopt civilian tech-
nique, is an attempt to bring the system a little
further into harmony with civilian methods. This
method of having the law officer instruct, and what
he says appear on the record, and not retire and not
vote with the court, is exactly what is done in ci-
vilian trials before juries today., * * *

"We believe the one particular advantage our
proposal has over the procedure whereby the law officer
retires with the members of the court into executive
session, is that whatever the law officer may say will
be on the record, so that the reviewing authorities
may see what his attitude about the matter was and
what he had to say about it."

From the foregoing, it is clear that Congress intended to
permit the law officer and the president of a special court-
martial to give instructions additional to those required by
Article 51c. Likewise, it is clesar that neither the law
officer nor the president of a special court-martial is required
to give such additional instructions. If it is necessary for
the president of a special court-martial to give additionsl
instructions (e.g., &s to a lesser included offense), he may
do so in closed session, off the record.

Paragraph 73¢ permits the law officer to give additional
instructions "when he deems it necessary or desirable." In
giving additional instructions on the whole case or on a par-
ticular point, the law officer shoulc not violate the rules
pertaining to proper comment by a Federal trial judge. These
rules are outlined in broad general terms in 73¢(l). Although
the Federal rules permit comment on the guilt or imnocence of
the accused in "extraordinary cases," the law officer should not
make such comment in any case. In this connection, note in
appendix 8a the concluding instruction that is to be given by
- the law officer. This concluding instruction eliminates the
need for the law officer to waste the time of the court in
giving it the usual stock instructions as to reasonable doubt,
circumstantial evidence, etc. It also emphasizes the fact that
the court is the sole agency for the determination of the facts
in the case.
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Although not so provided in the Menual, the law officer
should advise counsel well in advence of the conclusion of the
case if he intends to call upon them for proposed instructions.
Similerly, upon request of counsel, he should advise them
prior to the time of their closing arguments what, if any,
instructions he intends to give the court. ‘

The following rules might well be adopted by the law officer
in giving additional imstructions:

8.

Ce

de

0,

f.

Recognize the fact that the members of the court usually
are more experienced in legal matters than is the
average civilian jury, and that it may consult the
manual in closed session.

Don't give any additional instructions unless they
are "necessary or desirable™ to aid the court in
meking its findings.

In lieu of giving imstructions on & certain point,
the law officer properly mey invite the court's at-
tention to appropriate portions of the manual and
note in the record that a copy of the meanual is
available for the court's examination.

If additional instr%ptions are given, they should be
given in the langusge of the manual whenever possible.

In lieu of giving additional instructions before the
court closes to make its findings, advise the court
that under paragraph 74e it may open and request
additional instructions if it is in doubt as to the
applicability of the law or the effect of certain evi-
dence.

Most important, in determining whether to give additionsl
instructions, and in giving them, keep in mind the
injunction of paragraph 39a: "« % % he (the law officer)
should not be tempted to the unnecessary display of
learning or a premature judgment."

FINDINGS AND SENTENCE

Form of finding. The provision of Article 39 that the law

officer end the reporter may be called before the court for the
purpose of putting the findings in proper form is new. Any
discussion Between the court and the law officer at this time
is to be recorded verbatim. The law officer should put the
findings in proper form in any case in which findings by
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exceptions and substitutions are made. If, after conferring

- with the president, the law officer is in doubt as to what

offense the court intended to find, he should give it proper
instructions, and advise the court to close and reconsider its
findings, and to make & new finding that is not ambiguous.
However, if there is a clear indication that the court has
found the accused not guilty of a particular offense, it can-
not thereafter, under the guise of clarifying an ambiguous
finding, find the accused guilty of that offense.

Previous convictions. The rule for determining admissible
previous convictions--a compromise solution--is new to all the
armed forces. It will apply to any case involving an accused
who is convicted of an offense committed on and after 31 May
1951, Certain ex post facto matters affecting the Army and
Air Force are treated in the conference on the exscutive order,
Only those convictions of offenses committed within three
years of the commission of an offense of which convicted may be
considered. As a general rule, the previous convictions must
relate to offenses committed during a current enlistment,
voluntary extension of enlistment, etcs The term "voluntary
extension of enlistment" pertains to present Navy enlistment
procedures (Arts. C-1406 and C-10304, BUPERS Manual). Such
s "voluntary extension of enlistment™ creates a new enlistment
for the purpose of determining whether previous convictions
are admissible. Note the following exceptions to the general
rule;:

a. To prevent oconsideration of previous convictions for
offenses committed in a prior period of service, the prior
period of service must have terminated honorably. Thus, if
the accused received an administrative discharge which was
other than "honorable," any convictions for offenses committed
during the period so terminated couild be considered if they
are within the three-year limitation.

b. If a current enlistment or period of service is
extended by act of law, such as the Service Extension Act of
1941 or the Extension of Enlistments Act of 1950, a new
enlistment or period of service is not created. Thus, in the
case of a man whose enlistment normally would have expired on
31 August 1950 but who was retained in the service by virtue
of the HExtension of Enlistments Act of 1950, a conviction of
an offense committed in Jume 1950 could be considered at a
trial at which he was convicted of an offense committed in
June 1951,

Meximum punishment. The accused may be found guilty of
all offenses arising out of the same transaction, regardless

77



76a(8)

80

of whether such offenses are separate, It follows that the
convening authority need not disapprove a finding of guilty

of one specification merely because it alleges the same offense
alleged in & companion specification. Under this rule, an
accused could be found guilty of both a principal offense and
an offense lesser included therein.

Although he may be found guilty of all offenses arising
out of one transaction, the accused may be punished only for
separate offenses., These two rules are taken, generally, from
the decisions of the Federal courts. The rule that offenses
are separate if each offense requires proof of an element not
required to prove the other is commonly referred to as the
"Blockburger rule,” having been taken from the opinion of the
Supreme Court in Blockburger v. United States (1832), 284 U.S.
299,

Both of the foregoing rules are new to all the armed
forces. The Army and Air Force previously have followed the
rule that, although the accused could be found guilty of any
number of specifications alleging offenses arising out of one
transaction, he could be punished only with "reference to the
act or omission in its most important aspect.™ See MCM, 1949,
par. 80a. The "most important aspect" rule is stated in Naval
Courts and Boards (Sec. 451), but it is considered advisory
only. The Navy has recently commenced to follow the Block-
burger rule, but, instead of applying it to the sentence as
it is applied by the Federal courts, has applied the rule to
the findings. Thus, if an accused were convicted of a single
larceny charged in multiple specifications (200a(7)), the
present Navy rule would require the disapproval of findings of
guilty of all but one specification. Applying the rule an-
nounced in paragraph 76a(8) to such a case, an accused legally
could be found guilty of each of the multiple specifications
alleging the single larceny, but the sentence would be limited
to that authorized for one specification {(the one authorizing
the most severe sentence). One of the principal reasons for
adopting the Blockburger rule is that we may now look to the
Federal courts for precedent. It will also eliminate the need
for unnecessary corrective action by reviewing authorities in
that, if the sentence is supported by a good specification, it
will be unnecessary to determine whether the offenses are
separate.

REVISION PROCEDURE

There is nothing new in the procedure as to revision of &
record of trial except for the requirement that all personnel--
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including counsel for both sides, the law officer, and the
accused--must be present. This requirement resulted from the
wording of Article 39, With respect to membership of the
court, the procedure is the same as that now in existence in
all the armed forces. That is, new members may not be added
to the court for revisgion proceedings. However, new counsel
and new law officers may be appointed for the purpose of the
revision proceedings. If they are so appointed, it is not
necessary that the record of trial be read to them. It is
sufficient if they familiarize themselves with those portions
of the record which will emable them to carry out their duties,
if any.

REHFEARING PROCEDURE

The Army-Air rehearing procedure was adopted. Rehearings,
by that name, are new to the Navy but the actual proceedlngs
are similar to the Navy's present new trial provisions (Sec.
477, NC & B). It is provided that the law officer (president
of a special court-martial) may examine the record of the
original hearing if necessary to emable him to rule properly
upon the questions arising at the rehearing. This provision
permits the law officer (president of a special court-martial)
to examine the review of the staff judge advocate or legal
officer or the decision of the board of review or Court of
Military Appeals if they are attached to the record. Note
also that a part of the record, including the review of the
staff judge advocate or legal officer or the decision of the
board of review or Court of Military Appeals, may be read to
the court when necessary for it to pass on & ruling msde sub-
Ject to objection under Article 5lb.

One provision that is new to all the forces is that which\\
permits the trial counsel to advise the court of the sentence ‘

adjudged at the original trial. This advice is necessary since }

the court may not adjudge a sentence in excess™of or more severe
than that adjudged at the original hearings (Art. 63). /
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Conference 5c

ARRATGNMENT~—PLEAS AND MOTIONS

Conducted by
LT, COL., WALDEMAR A. SOLF

References: Chapter XI, Paragraph 65
Chapter XII, Paragraphs 66-71
Appendix 2, Articles 43, 44, 45, 62, 63, 66d, 67s
Appendix 8a, Arraigmment

Arraignment,—Paragraph 65 was taken without too much changs :
from paragraph 62, MCM 1949, Arraignment is the procedure which '
begins the trial proper. It consists of reading or otherwise }
bringing to the attention of the court and the accused the charges
upon which he is to be tried and calling upon him to plead.

This is consistent with Rule 10, Federal Rules of Criminal
Procedure., Procedural deviations from this procedure do not
necessarily affect the validity of the arraigmment. See CM 335328
Scott, 2 BR=JC 115, Garland v, Washington, 232 U.S. 642.

In most court-martial jurisdictions it has been customary
to prepare, in advance, copies of the charges and specifications f
and to distribute them to the members of the court, the accused, .
and counsel, In most cases this was done befors arraigmmente
immediately when the court assembled for the trial of the case.
This custom permitted the members to examine the charges prior
to challenges. This enabled them to recognize more readily
whether grounds for challenge existed than would be possible
from the trial counsel!s oral statement of the general nature
of the charges. However, when specifications which had been
withdrawn or which were about to be nol prossed come to the
attention of the court this practice resulted in possible un—
fairness to the accused. Consequently, the new manual provides
that the copies of charges and specifications will be distributed
to the court at the time of arraignment. No charges or specifica~
tions which have been ordered withdrawn should be shown the
court, nor should the accused be arraigned on them, If, at the
time of arraigmment, a member discovers a cause for challenge
against him which he had not disclosed, he should of course
disclose it at this tims.

If you look at Appendix 8a you will note that immediately
after the trial counsel asks the accused how he pleads, he
will say:
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"Before receiving your pleas, I advise you t{lat any
motions to dismiss any charge or to grant other relief
should be made at this time,"

This of course stems from the rules we are about to consider—
namely, that motions are generally made prior to pleas.

CHAPTER XIT—PLEAS AND MOTIONS

The idorgan Committee which drafted the Uniform Code in-
dicated that the chapter in the 1949 manual dealing with the
procedure for raising special defenses and objections by
motions was approved by the Committee as a sound basis for a
similar provision to appear in the regulations implementing
the code. The 1949 manuval abolished special pleas-—pleas in
abetement and pleas in bar., In lieu’thereof the procedure
prescribed by Rules 11 and 12, Federal Rules of Criminal
Procedure, were adopted insofar as practicable for court-martial
practice, Briefly stated the reasons advanced for the change
in the supporting memorandum for Chapter XIII of the 1949
manual were:

1. Article of War 38 /which is similar to Article 36/
in giving the President the authority to prescribe procedural
rules, announced the general legislative policy that those
rules should, so far as practicable, follow the rules of
Federal District courts for the trial of criminal cases.

2. Special pleas, as such, are rarely used in modsrn
civilian Jurisdictions, and it was belisved that most
military lawyers with a civilian background would be more
familiar with rules similar to those used in Federal courts,

3. Colonel Winthrop had stated many years ago that
common law special pleas had no place in military
jurisprudence, and that, although labeled special pleas,
these matters had really been treated as motions.

In paragraph 66, the general paragraph, it is stated that
pleas in couwrts-martial procedure are pleas of guilty, not guilty,
and pleas corresponding to permissible findings of lesser in-
c¢luded offenses or findings by exceptions and substitutions,

The matter of entering a plea of guilty to a lesser included
offense is new to the Navy but it is clearly consistent with the
legislative intent as expressed in the commentary to Article 45,
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Consideration was given to authorizing the plea of nolo
contendete which is used in Federal procedure and which is also
authorized in present naval practice (Sec. 412, NC & B). The
purpose of this plea is to avold any admission of guilt which
might be used as an admission in a civil proceedings. It was
not adopted, however.,

1, During the House Hearings the representative of
the Department of Defense told the House committee that
it would not be used (p. 1054).

2+ There is considerable authority in the adjudicated
cases that a sentence adjudged under such a plea does not
anmount to a conviction. Thus in Olzewski v. Goldberg, 223
Mass, 27, it was held that such a sentence could not be
used as a basis for impeaching the credibility of a witness
on the grounds of a cmviction of a felony. It was also
feared that such cases could not be used as a "previous
conviction" in the consideration of a sentence adjudged
at a later trial.

If the accused wishes to protect himself against the admission
inherent in a plea of guilty with respect to liability in a

civil suit, he might accomplish that result by entering a plea

of not gullty or by standing mute. If he does not wish to contest
the prosecution's case he need not introduce any evidence,

Paragraph 67 follows Rule 12b. It provides that any defense
or objection which is capable of determination without trial of
the general issue may be raised either before trial, by reference
to the convening authority, or by motion to the court before a
plea is entered.

At the conference on the 1949 Manual a question was raised
as to whether reference to the convening authority before trial
precludes renewal of the motion to the court. The new manual
makes it clear that reference to the convening authority is
without prejudice to renewal of the assertion by motion to the
courte.

Defenses and objections which may be raised.—— Rule 12b
divides these pretrial motions into 2 categories-—-~those which V
may be raised before a plea, and those which must be raised beforeg
a plea. The manual uses the same headings. 3

The motions which may be raised before plea are those
previously treated as pleas in bar, such as statute of 11m1tat10n%
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former jeopardy, pardon, constructive condonation of desertion,
promised immunity, lack of jurisdiction, or failure of the

charges to allege any offense., OSuch matters may be raised at

any time during the trial, although it is better practice to raise
them before plea. However, with certain exceptions, if they are not
raised during the hearing they are deemed waived. Of course,

lack of jurisdiction or failure of the charges to allege an

offense render the whole proceedings void and such objection

cannot be walved at any time,

670 Defenses and objections which must be raised.—This
paragraph follows Rule 12b(2) and deals with matters which must
be raised before pleas or be considered waived. Generally these
are the matters which were considered proper as plsas in
abatement. They are formal defects which, for any reason,
interfere with the proper preparation for trial by the accused.
These matters include defects in the preferring of charges,
reference for trial, form of the charges and specifications,
and defects in any pretrial proceeding, Failure to assert any
such objection before a plea is entered constitutes a waiver,
but in accordance with Rule 12, the court may for good cause
shom grant relief from the waiver.

67c Form and content of motion.,~This is substantially similar
to paragraph 64c, MCM 1949, In accordance with the expressed
legislative intent, it is made mandatory that an accused not
represented by counsel be advised of any apparently available
defense or objection

The substance of the motion, not the form, is controlling.

67d Time of motion.—This paragraph differentiates between the
motions discussed above and those predicated upon the evidence,
such as a motion for a finding of not guilty, or a motion to
dismiss on grounds of res judicata. These latter motions are
made either at the close of the prosecution's case or at the
close of all the evidence.

67e Hearing on the motion,—Ordinarily the court will hear and
determine the merits of a motion when it is made, affording to
each side an opportunity to be heard, With the exception
stated in the manual, the burden is on the defense to support
his motion by a preponderance of the evidence,

There are, however, occasions when the hearing on a motion
may be deferred. For example, an accused may wish to make a
motion in order to avoid waiver, but may need some time to
prepare for the hearing on the motion. The court may then
proceed to trial reserving to the accused the right to produce
evidence in support of his motion at a later time. A more
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usual situation is one where the motion raises matters which
should more properly be considered by the court in connection
with its determination of the issue of guilt or innocencse.

For example, if the accused moves to dismiss on grounds of the
statute of limitations asserting that the offense was committed
at an earlier time than that alleged, the proper ruling would
be to leave the matter for the court to determine on the basis
of the evidence. Of course, if the prosecution puts in no
evidence at all tendingto show that the offense was committed
within the period of limitations, the law officer might sustain
the motion after the prosecution has rested.

The question of mental responsibility might also be so
clogely contested that the law officer might appropriately
leave the matter to the judgment of the court in its findings
on the general issue,

Effect_of ruling on motion,—7his paragraph is about the
same as 64f, MCM 1949. Briefly it provides that the court may
continue with the trial if, after disposing of all motions,
there remains before the court any specification which was not
stricken or dismissed. If the court cannot proceed further
because of its ruling on a motion it will submit its record
so far as had to the convening authority. The convening authority
may, if he disagrees with the court, return it for reconsideration
of any ruling except one which amounts to a finding of not guilty.
This provision was in MCM 1949 and it now has statutory
recognition in Article 62a, If the matter as to which the
court and the convening authority are in disagreement is a
question of law=—guch as if a charge alleges an offense~~the
court will accede to the views of the convening authority; if
the matter is one of fact, the court will exercise its sound
discretion., If the convening authority can cure the defect
which was the basis of the ruling, he may return the record
after effecting a cure, with instructions to proceed with the
trials If he does not wish to return the record he should
generally terminate the proceedings by the publication of appro-
priate orders.

Moticns to dismisse.——The motion to dismiss is one raising
a defense or objection in bar of trial, We will now proceed to
consider some specific motions to dismiss:

Statute of limitationse.~—The statute of limitations effects
some substantial changes for all the services, Article 43
provides that the period of limitations will end when sworn
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charges are received by an officer exercising summary court-martial
jurisdiction. Under the Articles of War the period of limita-
tions ended at arraignment. Under the Articles for the Govern—
ment of the Navy the period of limitations ended upon “the issuing
of the order for such trial" (AGN 61 and 62)s In Naval practice
the convening authority signed the charges and referred them for
trial on the same document after an investigation had been held,
Thus any similarity between Article 43 and AGN 61 and 62 is

only superficial. In actual practice the period of limitations
will end at an earlier period than it would have ended hereto~
fore under either the Articles of War or the Articles for the
Government of the Navy,

In effect this may mean that there will be virtually no
statute of limitations as to AWOL and desertion cases if
departmental regulations will authorize the forwarding of charges
to the various departments when the absentee is dropped from the
unit as a deserter., When they are received by the Secretary of
the Department (who exercises summary court-martial jurisdiction
over the command which includes the accused) or his representative,
the running of the statute is stopped. See 30e.

In the first subparagraph reference is made to Article 43.
You will note that in time of war or national emergency the
Secretary may, under Article 43e, certify to the President that
the trial of certain charges is detrimental to the national
security and thus extend the statute of limitatlons to six
months after the termination of hostilities. In time of war,
under Article 43f, there is an automatic suspension of the
ruming of the statute of limitations until three years after
the termination of hostilities in certain fraud cases. This
means that the statute of limitations as to fraud against the
government committed in time of war does not begin to run until
3 years after the termination of hostilities. In other words
a prosecution may be begun within 5 or 6 years after the
cessation of hostilities depending upon whether the statute
of limitations is 3 or 2 years. See pp. 1045-1046 of +he House
Hearings.

The second subparagraph makes it clear that if the old

- statute of limitations has run by 31 May 1951, Article 43 will
not revive liability. However, if the old statute has not run
before 31 May, then the provision of Article 43 will supersede
the old statute. See U, S. v. Fraidin, 63 F. Supp. 27, In
this comnection, prior to 1 February 1949 the statute of
limitations as to absence without leave——wartime or peace-
time——was two years. On that date the amended Article of War
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39 removed any limitation on wertime AWOL, The same is true of
Article 43 of the code., World War II was terminated with respect
to AW 58 (and its lesser included offense, AW 61) by P.L. 239,

25 July 1947. Assume that Private & went AWOL on 1 July 1947.

At that time the statute of limitations was two years, Less

than two years later, on 1 February 1949, the statute of limitations
on wartime AWOL was abolished. A is picked up on 31 May 1951

and charged with AWOLes Can he assert the statute of limitations?
(See ACM 1659 SCHAUF, CMR 325, 328 cited in the note under Art.
43a in App. 2.)

The third subparagraph discusses in detail how the statute
of limitations is stopped. Note that, in order to stop the
running of the statute, sworn charges must be received by any
officer exercising summary court-martial jurisdiction over the
command which includes the accused. The stopping of the period
of limitation may be shown by the signed receipt of that officer
or his representative as prescribed in 33b.

With respect to a continuing offense, such as wrongful
cohabitation or maintaining a nuisance, the accused cannot avail
himself of the statute of limitations for those portions of the
offense which are not within the bar of the statute of
limitations. Note, however, that AWOL, desertion, and
frauvdulent enlistment are not continuing offenses. As to
these offenses the statute begins. to run on the date the accused
absents himself, deserts, or receives pay under the fraudulent
enlistment. Consequently a court cannot, by exceptions and
substitutions, find that the accused went AWOL or deserted at
a later time than that alleged when it appears that the charges
are barred by the statute of limitations. However, if the
statute of limitations is not involved the court may, by
exceptions and substitutions change the date of the initial
absence, but in such a case it may not award a greater punish=-
ment than that authorized by the charges on which the accused
was arraigned, For example, if an accused in Korea were
charged with AWOL from 1 August 1950 (when the limitation
on punishment was still in effect) until 31 May 1951, and on
his trial the only competent evidence was that he was in an
AWOL status on 15 August 1950, the court might find that the
absence began on 15 August 1950, but it would be limited to
the imposition of dishonarable discharge, confinement for 6
months and total forfeiture.

In the fifth subparaéraph it is provided that whenever it
appears that the statute of limitations has run against an
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offense charged or a portion of a continuing offense, the court
must advise the accused of his rights in the premises unless

it appears of record affirmatively that he is aware of his
rights. Similarly, if he pleads guilty to a lesser included
offense against which the statute has run, such an explanation
must be made. If the court has found the accused guilty of

a lesser included offense against which the statute has run,

such an explanation must also be made and if the accused success=—
fully asserts the statute it operates in bar of punishment.

The court, in such a case.should revoke its findings of guilty.

In the sixth subparagraph it is stated that the burden is
on the prosecution to show any interruption of the period of
limitation. Under naval practice the burden rests on the accused
not only to show that he comes within the provisions of the
statute of limitations but also that he is not within their
exception. The Army rule, on the other hand, provided that
the burden is upon the prosecution to show any manifest impedi-
ment which interrupted the running of the statute of limitations.
The Army view was supported by Federal authorities. See Capone
v. Aderhold, 65 F. 24 130; Brouse v, United States, 68 F, 2d 294.

In the last subparagraph there is a discussion of waiver of
the statute of limitations. If an accused pleads guilty to an
offense or a lesser included offense after explanation of the
right to assert the statute of limitations, his plea is a waiver,
but only so long as the plea stands, However, as long as the
plea stands the accused cannot, after a finding of guilty,
assert the statute of limitations as a bar to punishment.

It is alsc made clear that the statute of limitations need
not be raised by motion but may be taken advantage of under a
plea of not guilty by introducing evidence to the effect that
the offense took place at a time when it was barred by the
statute of limitations. This was derived from Naval Courts
and Boards. Note, however, that the accused must inform the
court that he is relying on the statute of limitations, Other—
wise his failure to do so during the hearing constitutes a
waiver,

Former jeopardy. As Article 44c provides for attachment
of Jjeopardy before findings are final, the title of the
paragraph has been changed to Former ]eopargx instead of Former
trial as it appeared in MCM 1949.

Under AW 40 no proceeding in which there was a finding of
guilty was a trial in the sense of that article until the
findings became final. In other words a rehearing might
propsrly have been ordered in any case in which there was a
finding of guilty, This is no longer true under the code.
Under Articles 63a, 66d, and 67¢ rehearings are forbidden if
the sentence is disapproved "for lack of sufficient evidence
in the record to support the findings."* Major Hodson will
say more about this in Conference 7gc. ’
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Another significant change is that contained in Article
44c which provides:

A proceeding which, subsequent to the introduction
of evidence but prior to a finding, is dismissed or terminated
by the convening authority or on mobtion of the prosecution
for failure of available evidence or witnesses without any
fault of the accused shall be a trial in the sense of this
article,"

It appears that Congress intended jeopardy to attach in
every case where the proceedings are terminated, without fault
of the accused, by the convening authority or the prosecution
because of "failure of available witnesses or evidence® after
evidence on the general issue had been received. However, if
the proceedings are terminated by the convening authority for
any other reason "because of manifest necessity in the interest
of justice" jeopardy does not attach. Thus, if the trial is
terminated because of enemy action, or the death or illness of
the members of the court, or if & mistrial is declared because
of matters prejudicial to the accused or the Goverrment, jeopardy
does not attach. See 56b, Wade v, Hunter, 336 U.S. 684; Perez
Ve UeS., 9 Wheat 579.

In the fifth subparagraph it is stated in part:

"In general, once a person is tried for an offense
in the sense of Article 44 he cannot without his consent
be tried for an offense necessarily included therein,®

It is, of course, readily apparent that when an accused is
tried for an offense he is also tried for every offense included
therein, The paragraph then goes on to say:

"When once tried for a lesser offense, an accused
cannot be tried for a major offense which differs from
a lesser offense in degree only."

Suppose that A drives his car past B's house at 8:05 a.m.,
after having carefully ascertained that B customarily leaves his

house at precisely 8:05 in the morning and makes a dash for a
bus stop across the street. On the morning in question B makes
his customary dash and A drives the car into him. B is seriously
injured and dies. A is.tried for involuntary manslaughter by
court-martial, His defense was that he was using due care, but
he was nevertheless found guilty. After the trial A has one

or two drinks too many and boasts that his act was a carefully
premeditated plan to kill B. Thereupon A is tried for murder.
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Question: Can he successfully assert former jeopardy? (Answer:
Yes. ) o S S

Suppose that at the time of trial B had not died and A

' was tried for assault and battery. A was found guilty. After

B died can A successfully assert former jeopardy? (Answer:
No, )

What if A had been acquitted of assault and battery, could
he assert former jeopardy? (Answer: No,)

What might he, however, successfully assert? (Answer: Rss
judicatao )

Res judicata is the doctrine that any issue of fact or law
put in issue and finally determined by any court of competent
Jurisdiction cannot be disputed between the same parties in
a subsequent trial even if the second trial is for another offense,
It was first recognized in military law in CM 306858 Lawton, 28
BR (ETO) 293.

In that case Lawton and others were tried jointly for a
murder perpetrated during a riot in England., Lawton's defense
was an alibi and he was acquitted. He was later brought to trial
for a felonious assault committed during the same riot. At the
trial he pleaded former jeopardy but the board of review
recognized that his plea really amounted as a motion to dismiss
on grounds of res judicata. After considerable research the
board found that res judicata was a defense in Federal criminal
cases and Lawton's conviction was reversed.

Res judicata differs from former jeopardy in these important
raspects:

a. Jeopardy applies only to the same offense, its lesser
included offenses, and some (but not all) offenses in
which the offense charged is included,

Res judicata, on the other hand, is a defense to any
issue or element of an offense prev1ously adjudicated
between the same partie,

b. Jeopardy might attach before a sentence is final—
but res judicata requires a final determination.

c. dJeopardy applies to either a conviction or an
acquittal—but res judicata in military law is
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applicable only to an acquittal, Logically res judicata
might be a two edged sword. But it would be extremely
undesirable if the prosecution were to assert it in a
criminal case in order to preclude an accused from
defending as to some issue which another court had
resolved against him, Consequently the text makes it clear.
that res judicata is a defense., The prosecution is
precluded fram asserting it except, that if jurisdiction
is based on a conviction of fraudulent separation in
violation of Article 83(2) the defense will be precluded
from attacking the jurisdiction of the second court on
the ground that the accused's separation from the service
was not fraudulent,.

A motion to dismiss on the grounds of res judicata should be
made at the conclusion of the prosecution'!s case or at the close
of all the evidence for the court cannot otherwise determinse
whether the issues of fact in the case on trlal are the same

as. those in the former triale.

Pardon.-——It is to be noted that constructive pardon has been
deleted on the basis of an opinion by the Attorney General in
31 Atty. Gen. 419 which held that there is no such thing as a
constructive pardon,

Former punishment.~This is new %o the Navy and the Coast
Guard. Under the provisions of Article 15¢ disciplinary
punishment is a defense in bar of trial for minor offenses.
Note this is only for minor offenses and if punlshment has been
erroneously imposed for a maaor offense under Article 15, +the
defense of former punishment is not available, Tt would, how-
ever, be a matter of mitigation.

Motion to grant appropriate relief.~—In this paragraph
there are discussed the matters formerly regarded as pleas in
abatement, ‘They cover matters which in some way hinder the
accused in the preparation of his defense. These are waived
unless asserted before a plea is entered, but the court may
grant relief from the waiver.

The first ground discussed in detail is a defect in the
charges and specifications. If the charges do not state any
offense, the court lacks jurisdiction of the subject matter
and a motion to dismiss is indicated. However, if the charges
do allege an offense but are defective in some manner of form
or do not properly apprise the accused of sufficient facts
or details to enable him to properly prepare his defense, he
may raise the objection of a motion for appropriate relief,
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A variety of courses are available to the court, which should
use its commen sense in determining which one to take, If the
court is convinced that the defect did not mislead the accused,
it may direct an appropriate amendment and proceed :.rnmedlately
with the trial. One example when this course is obviously
appropriate is when it appears that a good specification is
erronsously laid under the wrong charge,

If the court believes the defect to be such as to mislead
the accused it may do one of three things:

a. Direct that the defective specification be
stricken, or

b. Amend the defective specification and continue the
case for a reasonable time %o enable the accused
to prepare for trial, or

ce Continue the case to enable the trial counsel to
refer the matter to the convening authority.

For the sake of clarity and to provide guidance to the court
in determining which course to follow there is a rather detailed
discussion of some instances when it might be appropriate to
follow these various courses,

Defects arising out of the pretrial investigation.——Article
32d and the Supreme Court's decision in Humphrey v, Smith
336 U.S. 695 (1949) settled the long standing question as to
whether compliance with the requirements for a pretrial in-
vestigation is jurisdictional, It is not. But both the statute
and the Supreme Court indicate that it is the duty of all those
concerned with the administration of military justice to comply
with the terms of the statute,

If a substantial failure to comply with the provisions of
Article 32 and the provisions of paragraph 34 actually affects
injuriously the accused's substantial rights at the trial he
may assert the matter by motion. If the motion is sustained,
the convening authority may return the record to the court with
instructions to proceed with the trial after taking necessary
action to cure the defect. Occasion for this relief will be rare,

Motion to sever.—Major Hodson has discussed some of the
more common grounds for the motion in Conference 4. One of the
occasions for a mandatory severance 1is when one of two enlisted
co~accused requests that enlisted persons sit on the court and
tha other dne doesn't, In such a case a severance must be
granted whether or not a motion is made.
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Pleags.~-The first subparagraph restates the provisions of
Article 452. If an accused refuses to plead, vitiates a plea

of guilty, or makes any irregular pleading, a plea of not guilty

shall be entered in the record and the court shall proceed as
though the accused had pleaded not guilty. It is made clear
that a plea of guilty to a lesser included offense is not an
Wirregular plea,"

The second subparagraph restates the provision of Article
45b to the effect that a plea of guilty may not be received as
to any offense for which the death penalty may be adjudged—
but it is made clear that a plea of guilty may be accepted as
to a non~capital offense, which is necessarily included in the
capital offenss charged.

The discussion as to the waiver inherent in a plea has
been discussed earlier during the conference. Note, however,
that by standing mute the accused does not waive anything. If
an accused stands mute, he does not even waive any objection
as to identity, and the prosecution must be very careful to
prove idenity. Note also that any admission or waiver inherent
in a plea of guilty has effective existence only so long as the
plea stands.

In the fifth subparagraph it is stated that a plea of
guilty does not exclude the taking of evidence and in the
event that there be aggravating or extenuwating circumstances
not clearly shown by the specification and plea, any available
and admissible evidence as to such circumstances may be
introduced. This is derived from paragraph 71, MCM 1949,
In-the Army, the practice has been for the prosecution to
introduce evidence of a prima facie case not only to insure
that the accused will not be convicted on an improvident plea
but also to show the court the circumstances of the offense so
that the court may more intelligently assess a proper punishment.
In the Navy conviction generally follows immediately after a
plea of guilty. Matters in aggravation and extenuation—-not
only with respect to the background, character, and record of
the accused but also with respect to the offense itself—were
presented after findings. In order that both the Army and the
Navy might continue their present practices the word "should®

~ in the 11th line of page 108 has been changed to "may." The

Army's policy has not been changed in this respect.

Since pleas of guilty to lesser inciuded offenses are new
to the Navy it is provided that if an accused enters such a
plea the prosecution will proceed to prove the offense charged.
It was felt by the Navy representatives that in the absence
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of such a provision the civilian practice of "copping a plea® by
agreement between the prosecution and the accused might become
prevalent. ”

Procedure,—This paragraph states the procedure to be
followed and explanations to be made whenever a plea of guilty
is entered. There is also a discussion as to the procedure to
be followed whenever it appears that the accused has entered his
plea improvidently or without understanding of its meaning and
effect. If the accused vitiates his plea the prosecution will
be given an opportunity to reopen its case and introduce any
evidence it may have withheld because of the plea.

Motions predicated upon the evidence.—~Iarlier in the
discussion of pleas and motions reference was mads to certain
motions which may appropriately be made only after some evidence
had been introduced. The two most common ones are:

l. Motions for a finding of not guilty which is
based upon failure of the prosecution to make a prima
facie case of any offense charged or included, and

2. liotions to dismiss on the ground of res judicata
which was discussed in connection with former jeopardy.

Motion for a finding of not guilty.—The discussion of the
motion for a finding of not guilty is generally derived from
paragraph 72a, MCM 1949, However, it has been redrafted in
accordance with Rule 29, Federal Rules of Criminal Procedure,.
The text makes it clear that this motion properly may be made
either at the end of the prosecution's case or at the end of all
the evidence., It is also made clear that after the denial of
such a motion at the end of a prosecution's case, the accused
may offer evidence in his own behalf, but only at the risk of
curing any defect in the prosecution's case, In other words,
under the harmless error rule, ii' a conviction is sustainable
by the whole record, the accused cannot, after curing the
defect, complain if the court erroneousty denied his motion
when made. This is in accord with the practices followed by
Federal courts. n Ieyer v, United States, 183 I, 102 at page
104 the court said: :

"Tf the whole' record indicates that a verdict of
guilty was justified it is immaterial that evidence
essential to conviction was voluntarily introduced by
the defendant himself., There is no force in the
contenticn that the denial of the motion to direct
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acquittal at the close of the case 'would in effect
shift the burden of proof, and the defendant would be
compelled to go forward and prove his innocence before
the prosecution had succeeded in proving his guilt.!
Defendant was not compelled to go forward., If the
prosecution failed to make ocut its case, he could
quite safely rest upon his exception, knowing that,
even if the jury should find a verdict against him

on such imcomplete proof, it would be promptly set
aside."

The last sentence of paragraph 71a makes it clear that the
ruling itself amounts to a finding of not guilty unless there
is an objecticn to the ruling. In other words, the court need
not go through the formality of voting on findings.
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Conference 5d

QATHS AND INCIDENTAL MATTERS

Conducted by
MAJOR WILITAM H. CONLEY

References: Chapter XXII, Paragraphs 112-11l
Chapter XXI11, Paragraphs 115-119
Articles 42, L6, L9, 5113_: 52, 135, 136
Appendices 8a, b, 9, 10, 13, 17-19

QATHS

In addition to the provisions of Article L2, "Oaths," and
Article 136, "Authority to administer ocaths and to act as a
notary,% chapter XXII is compiled, in great part, from the
material contained in Naval Courts ar.d Boards, appendix B, and
chapter XXIII, Manual for Courts-Ms.tial, 1949.

The practices of all Services currently proviie for the
administration of an affirmation in lieu of an oath, in appro-
priate cases. The provisions in paragraph 112a concerning the
omission of the words, "So help you God," in the case of an
affirmation is derived from Article of War 19 and is inserted
as a general instruction for all personnel.

When the decision was made that chapter XXII was to consist
only of matters pertaining to oaths in military justice procedure
and that matters concerning the administration of oaths in other
military activities such as courts of inquiry and boards of
officers were to be presented in different publications, for
instance, departmental regulations, manuals, or pamphlets, it
was also d etermined that chapter XXITI should contain a cross-
reference to Article 135e which provides:

"The members, counsel, the reporter, and interpreters
of courts of inquiry shall take an oath or affirmation to
faithfully perform their duties.®

With reference to the persons required to be sworn, the first
two sentences of paragraph 112b are virtual quotations of Articles
L2a and b, except that in the First sentence it is provided that,
in addition to the persomnel required by Article L2a to be sworn,
individual counsel also shall be sworn. This provision was
inserted in view of the requirements of Article L2a that the
defense counsel and the assistant defense counsel must be sworn.
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The references to the administration of oaths to persons
giving depositions and to the escort on views and inspections
by the court have been corsolidated in paragraph 112b.

Article L2a requires that the specified officials and
clerical assistants of the court shall, "in the presence of the
accused," take an oath or affirmation to perform their duties
faithfully.

In the commentary to Article 42, the Morgan Committee stated: :

. %The article does not require the court to be resworn
in every case. The language would allow a court to be
sworn once a day where there is to be more than one trial,
if the accused in each trial is present at the time that
the court is initially sworn.®

In conformity with the expressed intent of the draftors that
the repeated administration of oaths to the specified personnel
of the court should be dispensed with, provided that such person-

nel of the court did not change, paragraph 112¢ contains an abrupt f

deviation from the current rule that the prescribed oaths must be
administered in and for each case. Paragraph 112c¢,"Oaths to be

taken in the presence of accused," provides, alternatively, either‘ 

(1) for the administration of the required oaths in each case, or
(2) for the administration of the required oaths at the first

gession of the court when the court sits for more than ons trial
and the accused in each trial is present in the court at the time

the officials and clerical assistants thereof are initially sworn,

such oaths to be effective for the trials of all accused then

before the court. See also in this respect, paragraph 61h, "Adnunr;

istration of oaths."

g

The procedure for administering ocaths conforms to the present :

practices of all Services. Paragraph 112d consists, principally,
of material from Naval Courts and Boards, appendix E-3.

The second subparagraph, which requires personnel to stand
during the administration of oaths, conforms to the above quoted
provisions of paragraph 6lh and presents little, if any, change
from current practices.

The Morgan Committee's commentary to Article 136, “Authorlty
to administer oaths and to act as notary,® provides:

fThis article is a combination and modification of
A. W. 11 and A.G.N., Article 69. Only certain persons
specified are given notarial powers, as it is believed
inappropriate that persons having temporary powers to
administer oaths should notarize lsgal instruments which
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may have tragic legal consegquences if incorrectly drawn.
The persons specified in subdivision (a) are believed to
have legal experience or experience in personnel matters.
Commanding officers of the Navy and Coast Guard are
included in subdivision (a) as Navy and Coast Guard
commands do not have adjutants and personnel adjutants.?

In view of the quoted provisions concerning personnel possess-
ing notarial powers, it was determined, in preparing paragraph 113,
tauthority to Administer Qaths," to refer to Article 1362 by cross-~
reference and to set out verbatim only the provisions of Article
136b.

Concerning the cross-reference to Article h?g, that article
provides that:

"Depositions may be taken before and authenticated by
any military or civil officer authorized by the laws of
the United States or by the laws of the place where the
deposition is taken to administer oaths.?

The footnotes to Article 136 in appendix 2 contain examples
of persons authorized to administer oaths pursuant to departmental
regulations or to statute as referred to in Article 136a and b.
Those footnotes also contain the provision that under Article 30a
only officers, including commissioned warrant officers, are -
authorized to administer an oath to charges. In this respect,
see paragraph 29e, "Signing and swearing to charges.®

Concerning the forms of the various oaths, as presented in
paragraph 11}, the commentary to Article 42 provides:

"The oaths are not specified in the code as it is
felt that the language of the oaths is suitable matter
for regulations.t

Actually, the prescribed oaths vary but little from those now
utilized by each of the Services.

The phrase, "Subject to the provisions of 1l2¢," which appears
in 114, refers to the provision in paragraph 112¢ that the person- -
nel of the court who are required to act under oath during the
trial must be sworn in the presence of the accused either (1) at
the beginning of the trial of each accused or (2) at the first
session of the court.when the court sits for more than one trial
and the accussd in each trial is present in the court at the
time the officials and clerical assistants thereof are initially
SWOITle

97



The provision that a person who testifies #shall be examined
on oath or affirmation # % # in the following form ¥ # #% is sub~ .
ject to the exception expressed in 112 that persons who recognize
peculiar forms or rites as obligatory may be sworn in their own
manner which they declare to be binding. When read in conjunction
with each other, each of those provisions may be given full force
and effect.

Although Article 53 requires the findings and sentence to be
announced as soon as determined, the oath of counsel contains a
provision designed to prevent the overzealous counsel from pre-
maturely divulging the findings or sentence discovered through
improper or inadvertent means.

The form of the oath of the escort on views and
inspections permits the inclusion of the appropriate terminology
concerning the view or inspection of the premises, place,
article, or object concerned.

The oath administered by the investigating officer to wit-
nesses in an investigation under Article 32 is written in the
alternative, that is, "(statement given by you is)(evidence you
are about to give shall be)," in view of the provisions of 3ld,
"Submission and action upon charges—-Witnesses."

The oath of a person whose testimony is taken by deposition
has been included in the marginal notes of appendix 18, "Inter-
rogatories and Depositions," for ready reference by any authority,
military or civilian, who may be designated to take the deposition.

INCIDENTAL MATTERS

The topics presented in chapter XXIII include (1) the attend-
ance of witnesses, (2) the employment of expert witnesses, (3) the
procedure for the taking of depositions, (L) contempts, and (5)
expenses of courts-martial.

Article L6, "Opportunity to obtain witnesses and other
evidence," is set out verbatim in the first subparagraph of 115a »
MAttendance of Witnesses."

The second subparegraph contains a definition of the term
"subpoena' and provides that a subpoena cannot be used to compel
a witness to appear at a pretrial investigation. In this
respect » See paragraph 3hd, *Witnesses.

As to witnesses bei‘ore courts of inquiry, a subject which
will be included in a separate publication, Article 135£ provides:

98



. |

t¥itnesses may be summoned to appear and testify
and be examined before courts of inquiry as provided
for courts-martial.n .

With reference to the power of the summary court to compel
the attendance of witnesses, the term "trial counsel” includes
the term "summary court-martial.® Paragraph 79b, "Summary courts-
martial--Power to obtain evidence," provides: -

"A summary court has the same power as the trial
counsel of a general or special court-martial to compel
the attendance of civilian witnesses by subpoena 3 3t 3%
and to take depositions in proper cases # i #,1

The fourvh subparagraph implements the initial provisions of
Article L6 that the trial counsel, defense counsel, and the courts—
martial shall have equal opportunity to obtain witnesses and other
evidence. The trial counsel is required to provide for the attend-
ance of witnesses, whether prosecution or defense witnesses, who have
personal knowledge of the material facts at issue and whose personal
attendance is necessary. The cross—-reference to Article h9§, which
article prescribes the conditions under which a deposition, to be
admissible, may be taken, is intended for consideration when deter-
mining whether the personal appearance of the desired witness is
necessarye

The fourth sentence, which provides that the trial counsel
will take the same timely and appropriate action to provide for
the appearance of defense witnesses whose testimony before the

~court is material and necessary, is based on the sentence in the

commentary to Article L6 that the article was intended to insure
equality between the parties in securing witnesses. However,
experience has shown that some defense counsel present arbitrary
and unreasonable requests for witnesses merely for the purpose

of creating confusion, diversion, or delay. In order to curb
such practices, it is provided that the trial counsel, who, as is
stated in paragraph Llig(l), is prohibited from performing any act
inconsistent with a genuine desire to have the whole truth re-
vealed, will screen defense counsell!s request for witnesses. In
case the trial counsel and the defense counsel disagree whether
it is necessary that the requested witness be subpoenaed, the
matter will be referred to the convening authority or to the
court, depending upon whether the court is in session. It is
believed that the provisions of this paragraph may be relied

.upon as a rule of thumb concerning the authority for denying the

perscnal attendance of a witness who, because of distance or
position, that is, status or duty assignment, should not be
required to attend personally. In the case of such a disagree-
ment between the trial counsel and the defense counsel, the
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defense counsel will be required to show, in the manner indicated
in this paragraph, that the personal attendance of the'w1tness is -
necessary. . 5

115b Paragraph 115b, "Mllltary witnesses," prov1des that as to
the attendance of Witnesses who are in the military service and
stationed at or so near the place of the meeting of the court
that travel at goverrnment expense would not be involved may

be obtained by notification, oral or otherwise, by the trial
counsel. Provision has been made for formal notice through -
channels, provided any Service determines to use such formal
procedure.

The provision as to a military witness, whose attendance
would require travel at government expense, proceeding to the
situs of the court in accordance with orders issued by the
appropriate superior conforms to current practices of the
Services.

Military personnel who are retired or otherwise in an
inactive duty status are subpoenaed in the same manner as
civilian witnesses, no travel orders being issued in such
casag.

1153 As provided in 1152, the production of documents which are
in the control of military authorities is effected through mili- -~
tary channels, no legal process being required.

115d(1) In paragraph 115d(1), "Civilian witnesses--Issue, service,
=" " and return of subpoena," the content of Article 46 is presented

in a paraphrased version to emphasize that ordinarily the trial
counsel is the agent for issuing a subpoena, at goverament expenss,
for a civilian whose testimony is material. By virtue of his
capacity as trial counsel of the court-martial, he can compel, in
appropriate cases, the attendance of a civilian witness who has
been properly subpoenaed and who is found in any part of the
United States, its Territories, and possessions, regardless of
where the court-martial is convened.

Articles 46 and 47 of the code eliminate the restrictions
imposed by Article L42(c), Articles for the Government of the Navy)
on the power of a naval court to punish a witness who is found '
beyond the State, Territory, or District where such naval court
is ordered to sit, and who willfully neglects to obey the subpoends

The preparation of the subpoena in duplicate conforms to
present practices of all Services. The form of the subpoena,
which is set out in appendix 17, has been approved as a Depart-
ment of Defense form and will be available to all Services for
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use in conjunction with the new manual. For purposes of illustra-
tion, the form in appendix 17 has been filled out using sample
entries pertaining to a member of the Navy. The form was designed
so that it could be used whether the subpoena was required for a
civilian witnhess, as a subpoena duces tecum, or for a civilian
witness whose deposition is to be taken. Also, by striking out
inapplicable words and inserting applicable words, the subpoena
form may be used to summon a witness to appear and testify before
courts of inquiry as provided in drticle 135f.

In military procedure, formal service often is neither
advisable nor necessary. To expedite the most economical method
of service, the trial counsel may mail the properly prepared
subpoena; in duplicate; to the witness, with the request that
the witness sign the acceptance of service and return one copy,
the original. ZExperience has shown that frequent delays can be
eliminated by the trial counsel's use of a penalty return envelope
addressed to the trial counsel in that capacity rather than to him
by name.

Similarly, the procedure for effecting formal service is
comparable to that currently prescribed by all Services.

Service of the subpoena will ordinarily be made by persons
subject to military law but legally may be made by others. With-
out exception, it is the rule that formal service must be made by
personal delivery to the witness. Service having been executed,
the original copy of the subposna, with the proof of service made
thereon as indicated in the form, will be promptly returned,
addressed to the trial counsel of the court as trial counsel
thereof, rather than to that officer by name. '

The power of the appropriate commander of occupied enemy
territory to compel the attendance of a civilian witness in
response to a subpoena issued by a trial counsel is established
in the Manual for Courts-lMartial, 19L9, in paragraph 105b.

Paragraph 115d(2), "Neglect or refusal to appear," asserts
the existing requirement that prior to maintaining a prosecution
under Article 47 the witness must be paid or tendered fees and
mileage as required by the current practices of all Services and
as prescribed in Rule 17(d), Rules of Criminal Procedure.

Before issuing a warrant of attachment, as provided in 115d4(3),
"Warrant of Attachment," to compel the attendance of a witness ~
who willfuldy neglects or refuses to attend and testify before
a court-martial, the trial counsel must first consult the convening
authority or the court depending on whether the court has been
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convened. This conforms to the present Navy rule but is more
stringent than the Army and Air Force rule which currently pro-
vides that the trial counsel "may" consult the court in such a
case.

The warrant, in an appropriate case, will be issued and
dispatched by the trial counsel rather than by the president of
the court. The warrant will be accompanied by the listed
documents.

Concerning paragraph 116, "Employment of Experts,® it was
determined that both time and money could be saved by permitting
the convening authority, rather than the Secretary of a Depart-
ment, to authorize the employment and to fix the fee of the
requested expert. In this respect, the Comptroller General has
stated (MS. Comp. Gen., B-49109, 25 June 19.5) that *retroactive
authorization by the appointing authority of the employment of.
an expert, in a situation where only the trial judge advocate
had agreed to an expert's fee prior to the testimony, was insuf-
ficient to permit payment of anything more than ordinary witness
fees.®

Article L9a provides in part:

"At any time after charges have been signed as
provided in article 30, any party may take oral or
written depositions unless an authority competent to
convene a cowrt~martial for the trial of such charges
forbids it for good cause."

Neither the code nor the iorgan Committee'!s commentary
contains any definition of the terms "deposition," "written
interrogatories," "written deposition,"” or "oral deposition.™
The first subparagraph of 1l7a, "Depositions," consists of
definitions of those terms.

Paragraph 117 is intended to set forth only matters pertain-
ing to the procedure for taking depositions. A cross-reference
has been inserted directing attention to those paragraphs which
pertain to the introduction and use of depositions in evidence.

For instructional purposes, an approved Department of Defense
form for depositions has been partially illustrated in appendix
18, The form of the oath to be administered to the deponent is [
included in the marginal notes on that form. '

In providing for competent personnel to represent both the
prosecution and the defense in taking a deposition, the provision .
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of the 1949 Manual, 106, that the trial counsel and the defense
counsel, or assistants, of an existing court will be utilized
has been retained. Similarly, in order fully to protect the
rights of the accused, it is provided that the officer detailed
to represent the defense in taking a deposition must possess at
least equivalent legal qualifications as those possessed by the
officer representing the prosecution.

In order to obviate questions that would arise in case one
of the parties is unavailable for personal service, it has been
provided that the required "reasonable notice® of the taking of
a deposition for the prosecution may be given to the accused,
his counsel (civilian or military), or the officer designated to
represent the accused in the taking of the deposition. Similarly,
notice of the taking of a deposition for the defense may be given
to the trial counsel, an assistant trial counsel, or the convening
authority. This provision for service of notice on counsel con-
forms to the cagses cited in the footnotes to Rules 26~31, Federal
Rules of Civil Procedure, which are referred to in Rule 15,
"Depositions," Federal Rules of Criminal Procedure.

It is re-emphasized that with relation to the taking of
depositions, the term “trial counsel" includes a summary court-
martial.

The procedure for taking depositions on written interroga-
tories (117b) varies little from the current practices of the
various Services. It will be noted, however, that the party
desiring the deposition will submit his list of written inter-
rogatories to opposing counsel rather than to "the opposite
party® or to "the court." Likewise, in addition to submitting
cross-interrogatories, opposing counsel will note any objections
on the papers prior to submission thereof to the convening
authority or to the law officer, depending upon whether the
court is in session. As the ruling on the objections is an
interlocutory matter which will be determined finally by the
law officer, it was determined that there was no reason to
require the papers to be submitted to the court for consider-
ation. Also, initial submission of the papers to the law
officer rather than to the convening authority will relieve the
commander of the additional administrative burden of processing
such papers. However, it is the convening authority who must
forbid the taking of the depositions if he deems good cause
exists therefor. It is foreseen that a situation may arise
where the court is not in session and the exigencies of the
service render it impossible to refer the papers to the conven-
ing authority. In such a case, it is provided that the papers
may be referred by expeditious means to "competent authority
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who, pursuant to Article L9a, is an authority competent to convene‘
a court-martial for the trial of the charges.

The statement that, %"When the defense in a capital case sub-
mits interrogatories, cross-interrogatories may be submitted to
the same effect as in a case not capital," is predicated upon
Article L9e which provides that:

®3ubject to the requirements of subdivision (d)
of this article, testimony by deposition may be adduced
by the defense in capital cases."

The procedure prescribed in 117c¢ for the sending out of
interrogatories conforms to the present practices of the Services,
provision being made for the transmitting of the papers to quali-
fied civilian or military personnel for the actual taking.

With reference to the statement that the voucher will be
accompanied by "the required number" of copies of the orders
appointing the court, departmental regulations prescribe what
the required number shall be.

Paragraph 117d prescribes no change in existing procedure
concerning the actIon by the person receiving the deposition
for taking, except that Air Force and Army personnel will notice
the additional item that it may be left to the person designated
to take the deposition to indicate the time and place of taking
and that a civilian who performs travel to give his deposition
is entitled to the same fees as if he had attended personally
before the court at the place the deposition was taken. Navy
personnel will notice the admonition that in all cases the taking
of a deposition will be expedited and that in the event that a
deposition camot be taken promptly the person receiving the
interrogatories will immediately advise the officer who sent
them out of the delay and the approximate date the deposition
will be taken. '

The procedure for obtaining the appearance of a civilian as
well as a military witness whose deposition is desired is set out
in 117e, "Suggestions for person taking deposition." The instruc-
tion that the interrogatories be read and explained to the witness
is intended as an aid for the non-legal officer. Included are
instructions for the administration of the required oaths, for
the procedure to be followed in case objections are noted at the
time of the examination, for the examination by the witness of
the transcribed testimony, and for the explanation by the officer
taking the deposition in case the witness refuses to sign or
fails to sign because of illness or inability to be located.
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Upon receipt of the deposition (117f), the trial counsel

' becomes the legal custodian thereof and Is charged with noti-

fying and permitting the defense to examine it before trial.

Article L9a provides for the taking of ®oral depositions"
but does not define the term "oral depositions." As a conse-
quence, the terminology of Rule 26, Federal Rules of Civil
Procedure, that any party may take testimony by deposition upon
Woral examination® has been incorporated in 117g, "Depositions
on oral examination."

It is realized that the circumstances of a particular case
might require that a deposition be taken before charges are
referred far trial and, thus, before the accused has become a
Wparty" to whom notice is required to be given. In this respect
attention is again invited to the provisions of 30e concerning
the action to betaken when an accuser, investigating officer,
or commander to whom sworn charges have been referred believes
that a witness whose testimony may be perpetuated by the taking
of a deposition will not be available at a subsequent stage of
the proceedings. Provision is made herein for the perpetuation
of testimony by deposition on oral examination before charges
are referred for trial., 1In such a case an authority competent
to convene a court for the trial of the charges may direct
officers, preferably experienced counsel of an existing court,
to take the required depositions.

The procedure for taking depositions on oral examination
after charges have been referred for the trial is quite similar
to that prescribed for the taking of depositions on written
interrogatories. The party desiring the deposition must submit
to opposing counsel a written outline of the points desired to
be covered. Opposing counsel may note objections and submit the
points he desires to be covered on cross-examination. Although
the law officer, if the court is in session, will examine the
papers so submitted, only an authority competent to convene a
court for the trial of the charges may forbid the taking of such
depcsitions. '

The person to whom the papers are sent for the actual taking
of the deposition will follow, generally, the same procedure as
that prescribed for the taking of a deposition on written inter-
rogatories in that he should, if practicable, detail officers
(preferably experienced counsel) to represent both sides in pro-
pounding the oral questions which upon being propounded will be
reduced to writing as will the answers. The accused is entitled
to be represented by individual counsel in such cases.

A general discussion of "Contempts" is presented in 118a.
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Article 48 provides, in part, “A court-martial # * % may
punish for contempt any person who uses any menacing words,
signs, or gestures in its presence, or who disturbs its pro-
ceedings by any riot or disorder," and the maximum anthorized
punishment therefor shall not exceed confinement for 30 days,
or a fine of $100, or both.

The Morgan Commititee's commentary to Article U8 provides:

. "This article is derived from A.W. 32. The pro-
posed A.G.N. article 35 would require contempts by
persons not subject to this code to be tried in civil
courts. It is felt essential to the proper. functioning
of a court, however, that it have direct control over
the conduct of persons appearing before it.®

Article of War 32 has been construed (MCM, 109) as vesting in
general, special, and summary courts-martial the power to punish
for contempt. This construction has been applied to the term "a
court-martial as it appears in Article 48.

With reference to the words “any person® as used in Article
48, the House Subcommittee Hearings (page 1060) provide:

"Mr., Chairman, I think that there are two things
that should be clarified for the record here. One is
that this section contemplates the right to punish for
contempt civilians who may be testifying or appearing as
counsel in a court-martial case. Secondly, while the
article does not say so, it anticipates that the military
court may punish summarily.

"iR. RIVERS. Civilians?

"R, SMART. That is correct.

"MR. RIVERS. . Not subject to it?

"MR. SMART. When civilians come before a court-
martial they must be bound by the same rules of decorum
as the other people before it."

In view of the foregoing, the term "any person® in 118a has
been construed in the same sense that the term was construed when
it was a part of Article of War 32. There the term included all
persons whether or not otherwise subject to military law, except
the members of the court which included the law member. Under
this construction, the members and the law officer are excepted.
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These persons remain punishable as provided in hlg. Counsel,
whether regularly appointed or special, are included in the
term "any person.t

The interpretation of conduct which constitutes *direct
contempts" and "indirect or canstructive contemptst is similar
to the interpretation of those terms as used under Article of
War 32 (MCM, 109). The procedure for punishing a person not
subject to military law for an indirect or constructive contempt
or for neglect or refusal to appear or testify is as prescribed
in Article 47, that is, by trial in a United States district
court or other specified court of original criminal jurisdiction.
Tith reference to persons subject to military law, appendix 6¢,
"Forms for charges and specifications," contains a form of a —
specification (form 16l) for wrongful refusal to qualify or to
testify as witness. Similarly, the Table of Maximum Punishments
(Art. 134) avthorizes a sentence of dishonorable discharge, total
forfeitures, and confinement at hard labor for five years upon
conviction thereof.

Pursuant to a request of a member or any party to the trial,
the law officer of a general court-martial, the president of a
special court-martial, or a summary court-martial may warn a
person that his conduct is such that his persistence therein
will likely result in his being held in contempt of court.

Paragraph 118b contains a detailed procedure for contempt
proceedings. In case of condwt constituting a contempt within
the meaning of Apticle 48, the regular proceedings of the court
should be suspended and the person directed to show cause why
he should not be held in contempt. He will be given the oppor-
tunity to explain his conduct; however, his mere insistence that
his language or behavior was proper does not necessarily purge
him of contempt. In considering the authorized summary procedure
for contempt proceedings, it was determined that the preliminary
question. as to whether a person should or should not be held in
contempt would be disposed of in the same manner as a motion for
a finding of not guilty, the ruling of the law officer thereon
being made subject to objection by any member of the court as
provided in Article 51b. In case there is no objection to the
law officer's preliminary ruling that the person be held in
contempt, no further action is required on the part of the court
which will resume its regular proceedings; however, a verbatim
report will be made of this portion of the contempt proceedings,
as indicated in appendix 8b, "Contempt Procedure.®

If there is objection by any member of the court to the
preliminary ruling of the law officer, the court will close
and vote upon this interlocutory question in the manner pre-
scribed in 57£, to wit, orally, beginning with the junior inrank,
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the guestion to be decided by a majority vote.

1f, as a result of either the vote of the court or the ruling
of the law officer that is not objected to, there has been a
preliminary determination that the Person be held in contempt
the court will again close to determine by secret written ballot
whether he shall be held in contempt and in the event of convic-
tion an appropriate punishment. Concurrence of two-thirds of the
members present at the time the vote is taken is required both
to hold the person in cantempt and to punish him for contempt.
This provision concerning the reguired vote is based upon the
intent to protsct the rights of the person charged with contempt
just as fully as the rights of any accused before the court are
protected. It is to be noted that Section B, 127c (Permissible
additional punishments) provides that a fine may always be imposed
upon any member of the armed services as punishment for contempt.

The president announces in open court the court'!s determina-
tion whether the person has been held in contempt and the
punishment, if any, adjudged.

With reference to the summary nature of the contempt proce-
dure, the House Subcommittee Hearings (page 1060) further provide:

#MR. BROOKS. 1Is there any appeal from this?

#MR. SMART. There is none. There is a limited
punishing power and there is no appeal. It is a
summary citation for contempt.

"MR. BROOKS. This is 30 days for each successive
or each offense, plus the fine of $100?

"MR. LARKIN. I should say so.®

In conformity with the requirement of general military proce-
dure, the automatic review by the convening authority is required
in contempt cases. In the event of a proceeding in contempt, the
court, prior to resuming the original proceedings, will cause a
record to be made in and as a part of the regular record of the
case by the court showing the facts concerning the contempt and
the proceedings held with reference to it. An example of such
proceedings is set out in appendix 8b. That example contains
detailed instructions concerning the manner in which the person
is warned of his conduct and advised of his opportunity to show
cause why he should not be held in contempt, the preliminary
ruling of the law officer, the procedure involved whether or not
an objection is made by a member of the court to the preliminary
ruling by the law officer, the proceedings of the court in closed
session to determine whether the person should be held in contempt
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and the assessment of proper punishment, if any, the amouncement
by the president in open court of the court!s decision and any
punishment imposed, and the direction to resume the regular
proceedings.

As a further protection of the rights of the person held in
contempt, it is required that any punishment assessed by the
court must be approved by the convening authority who may, pend-
ing his formal review of the contempt proceedings, require the
person to undergo any confinement imposed. The requirement that
written notification of the approved holding and punishment in
the contempt proceeding be furnished to the persons concerned
with the execution of the punishment is designed to expedite
the administrative phases of the execution of the punishment.

The provision for causing the removal of the offender and
referring the case for prosecution before a civil or military
court is a continuance of the procedure currently authorized.

The convening authority is in a better position than the
commanding officer to carry out the administrative details
involved in executing punishment adjudged for contempt and,
as such, shall designate the place of confinement as provided
in 118c.

Regulations pertaining to the expenses of courts-martial
will be prescribed in appropriate departmental regulations.
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Conference lNo. 6
INFERIOR COURTS

Conducted by
MAJOR ROGER M. CURRIER

Jurisdiction of Special Courts-Martial.-~Persons and
offenses.~=~The first subparagraph restates the first sentence

of Article 19. It is to be noted that speciel courts-—martial

are given the power to try capital cases under such regule-~
tions as the President may prescribe instead of when the
officer exercising general court-martial jurisdiction over
the commend authorizes. ite According to the commentary, the
chenge wes mede because:

"The Nevy proposes this procedure so that
prior blanket authority mey be obtained for capi-
tal offenses to be tried by special courts aboard
ships where circumstances make it desirable, since
it is not practicable to refer such a case to the
officer with generel courte-mertisl jurisdiction.™

Accordingly the text continues the practice now used in
the Army and Air Force for requiring the consent of the officer
exercising generel court-martial jurisdiction before a capital
case may be referred to & special court-martial, but also
authorizes the Secretary of a Department to authorize, by
regulations, trial of capibtel offenses without reference to
an officer exercising general court-martial jurisdiction, Cf
cowse, violations of Articles 106 (Spies) and 188(1) end (L)
(Premeditated and felony murder) can never be tried by a
special court-martial since the mendatory punishment is be-
yond the jurisdiction of special courts-martial,

It is contemplated that the Secretary of the Navy will
pernit tr el by special courtemartial. without reference to
higher authority in cases involving some capitel offensese
In this connection, the Code mekes capital the following
offenses:

Capital at 21l times

Art, 9L - Mutiny or sedition
Art, 110a - Willfully hazarding a vessel
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Art. 118(1) ~ Premeditated murder
Art, 118(4) - Felony murder
Art. 120(a) - Raps

Capital in time of war

Art. 85 - Desertion

Art. 90 - Assaulting or willfully disobeying
a superior officer

Art. 99 - Migbehavior before the enemy

Art. 100 - Subordinate compelling surrender

Art. 101 - Improper use of countersign

Art. 102 - Forcing a safeguard

Art. 104 - Aiding the eneny

Art. 106 -~ Sples .

Art. 113 -~ Misbehavior of sentinel

The second and third paragrephs state that a capltal offense
is one for which a GCM may adjudge the death penalty. The
explanation makes it clear that although capital by statute, never-
theless, if the table of maximum punishments, or the sentence in
a previous hearing, or the direction of the convening authority
with respect to depositions prevents the imposition of the death
penalty, the case is no longer ceapital.

Punishments.~-This paragraph follows substantially the scope
of MCM, 1949, paragraph 15 as modified by Article 19.

Jurisdiction of gummary courts-martisl.--Persons and offenses.
This paragraph restates the provisions of Article 20. The prin-
ciples of mragraph 15g with respect to what 1s a capital offense
are made appliceble to summary courts-martial. Of course, as
stated in Article 20, no authority has power to refer a case for

~which the death penalty may be adjudged to a summary court.

It may be noted that relative to objection to trial if an
accused has not been permitted to refuse punishment under Article
15, the language of the statute is: "* * * {rial ghall be
ordersed by a special or general court-martial * * *." Although
this apparently would make such trial mandatory, it must be con-
strued in connection with powers and duties of commanding officers
and convening euthorities as to proper disposition of charges.
Since, for minor offenses, charges may be dismissed or punishment
imposed under Article 15, it 1s feolt that either reference to a
higher court or other disposition of charges is appropriate in
such cases.
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16b

Punishmentse~~The first subparagraph restates the last
sentence of Article 20 and points up the problem created by
the insertion in Articles 18, 19, 20 the term "eny punishment
not forbidden by the code." The reasons for the chenge are
stated as follows in the commentary to Article 18:

"The punishments which may be adjudged are
changed from those 'authorized by law or the cus-
toms of the service! to those 'not forbidden by
this Code' because the law end custom of each of
the services differ."

In this connection Articles for the Govermment of the
Navy 30, 35, end &ljb authorize reduction to the mext inferior
grade es an suthorized punishment. Indeed reduction to any
lovier grade is not authorized unless accompenied by e punitive
discharge or confinement in excess of three months. On the
other hand the Army end Air Force rule in the past has been
that steted in MCM, 19L9, par. 116d:

"Authorized punishment for enlisted personnel
include reduotion to the lowest enlisted grade from
any higher grades Reduction to an intermediate
grade by sentence of court-martial is not amthorized.”

The reason for the Army-Air Force rule appears to be that -
& court-mertial has no power to fill an appointive office. o
Nevertheless, in view of the c ommentery, it does not appear
likely that the draftsmen of the Code intended to plece any
limitation on the present Navy practice of reducing enlisted
men to the next lawer gradee. It is to be noted, however, that
by increeasing the jurisdiction of a summery court to include
all noncommissioned officers, adherenee to the present Army
rule would emnable a summery court to reduce a master sergeant
to the lowest enlisted grade. Thus a limitation on reduction
has been included as to "first three graders."

The second subparegraph restates the rule with respect
to the epportiomment of different punishments of the same
general type in one sentence which is now stated in MCM, 1949,
psre 17« It is to boe noted that wherees Article of War 1L v
suthorized restriction to limits for 3 months, Article 20 will
reduce this to 2 months. It would, therefore, appear that
Congress now intends 2 months restriction to be the equiva- .
lent or 1 month's confinement. Accordingly, a court in adjudg-
ing 1/2 of the suthorized confinement (15 days) will no longer
be able to adjudge L5 days restriction since that would be
3/l4 of the euthorized restriction,
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Paragraph 78 dealing with procedure of special courts-
nartial is taken from paragreph 82, MCM, 1949, with additional
provisions as to duties of the president. BSince there is no law
officer on the special court the president rules on all inter-
locutory questions other than challenges, subject to objection
by other members, and gives instructions to the court before
findings as to elements of offenges, presumption of imnnocence,
reasonable doubt, and burden of proof.

Parggraphs on summary courts-martial also are taken from
the comparsble provisions of MCM, 1949, with certain implementa-
tions. The summary court, of course, has the same power as trial
counsel of a speclial or general court to issue subpoenas and take
depositions. A provision has been added that in obtaining wit-
nesses, he will take actlon similar to that taken by trisl
counsel. New matters included in procedure are provisions for
advising an accused as to his right to object to trial if he has
not been permitted to refuse punishment under Article 15 for the
offense charged. In the Navy, since the accused has no right to
elect to refuse punlshment under Article 15, the only question
which would be determined is whether the accused objected to
trial by summary court without the necessity of reasons. Of
course, if the accused objects the file must be returned to the
convening authority for appropriate action. In the Army and Air
Force if the accused objects and it appears that he has been per-
mitted and has elected to refuse punishment under Article 15 for
all the offenses alleged, the summary court will proceed with the
trial, but if he has not been pernitted to mske an election under
Article 15, the summary court must return the file to the conven-
ing euthority. '

Incorporated also are directions that elements of proof end
reasonable doubt should be considered by the court in arriving at
findings and the accused should be allowed to produce matters in
mitigation and extenuation before sentence., The findings and
‘sentence will be amnounced by the court as soon as determined.
Names of witnesses which appesr on the charge sheet but who were
not called to testify should be deleted by the summary court and
- nemes and addresses of witnesses who did not appear on the charge
sheet but did testify should be added. If a summary of evidence
is required by the convening authority, this should be attached to
the record. It is probable that the Navy will require this sum-
nary as formerly, in deck court cases, if the accused filed an
appeal, the summary was forwarded with the record.

A form for the record of trisl by summary court is contained

in appendix 11 and is a part of the Department of Defense Form for
Charge Sheets.
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83

. Incidentelly, the Department of Defense numbers for the
forms appearing in the varlous eppendices have just been made
avallable and are as follows: Appendix 5 contains the form
for the Charge Sheet and is Departmeant of Defense Form 458;
Appendix 7, The Investigating Officer's Report, is DD Form 457;
Appendix 16, Report of Proceedings to Vacate Suspension, DD
Form 455; Appendix 17, Subpoena for Civilien Witness, DD Form
453; Appendix 18, Interrogatories and Deposition, DD Form 456;
and Appendix 19, Warrant of Attachment, DD Form 454. All these
forms will bear the date 1 March 1951,

Records of trial - Inferjor courts-martial.--The very brief
paragrasph 86, MCM, 1949, was enlarged in an attempt to spell out,
as to records of trial by special courits-martial:

(1) those records which must be recordsd verbatim,
(2) those records which mgy be recorded verbatim, and
(3) those records which will not be recorded verbatim,

Incorporated is material taken from the headnotes of the present
appendix 7, MCM.

I am advised that the Air Force and the Navy contemplate
using a reporter in all cases when the maximum suthorized punish-
ment involves a BCD, but that they contemplate prescribing
regulations that such records need not be reported verbatim if e
BCD is not actually adjudged. The paragraph was drafted with the
view of permitting almost any regulation to be promulgated and,
at the same time, prescribing a satisfactory procedurs which could
be followed in the absence of regulation. It has been the Army's
experience that a number of the records of trial by special court-
martial involving a BCD were improperly prepared because of a
failure to understand that they are to be prepared in the same
manner as a record of trial by general court-martial. Army regu-
lations in the SR 22 series are now in process limiting the
appointment of reporters to those cases in which a punitive dls-
charge may be adjudged. -

In view of the scarcity of reporters, it seemed appropriate
to permit a summary of the record in a case in which a BCD was not
adjudged even though a reporter was present at the trial. Any .
cage deemed important enough to warrant a verbatim record may be
80 recorded if the convening suthority desires. The provision for
destruction of the notes of the proceedings is belleved appropr-’ta“

“as appellate review and the record itself is ordinarily not

complicated.
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" 8%b The rule as to preparation of the record permits the use

(3) of a clerk to record the proceedings. This is a common practice
in reporting special courts-martial cases in the Army, espe-
clally in those commands having a volume of work.

83h The rule as to preparation of copies is stated here. It

(4) was deemed desirable to state the rule since the requirement
that the accused be furnished a copy of the record in all cases
tried by special (summary in Navy) courts-martial is new. The
last sentence of the paragraph was added to take care of a
particular class of cases. The appellate review of cases involv-
ing general or flag officers includes sutomatic consideration of
the case not only by a board of review, but also by the Court of
Militery Appeals. This circumstance requires the preparation of
two additional coples of the record. Some day there may be a
gpecial court-martial case involving a general or flag officer.
If one of you is responsible for the adminigtration of the case,
do not forget to forward two extra coples of the record.

83¢ The complete rule as to authentication of special court-
martial records is stated here in view of the inapplicabllity of
certain provisions for asuthentication of general courts-martial.
It appears appropriate to have trial counsel as one of suthenti-
cators as this confirms a practice of all forces at present.

91b This paragraph is a modification of paragraph 87, MCM, 1949,
but material with respect to promulgation of orders and appellate
review 1s now covered elsewhers.

It is provided that four copies of the order, if any, be for-
warded to the staff jJudge advocate or legal officer. It is
proposed that regulations will be lssued covering the distribution
of such orders and that such regulations will provide that, after
corrective action is taken, one copy of the order, with the action
of the staff Judge advocate or legal officer thereon, will be
transmitted to the convening authority and another to the chief
custodian of the personnel records of the armed force concerned.
Such regulations are now in process in the Army.

91c This is an implementation of the third subparagraph of para-
graph 87¢, MCM, 1949, It is provided that two copies of the
record will be forwarded to the staff judge advocate or legal
officer in ordsr that one of these coples, after corrective action,
if any, has been taken, may be forwarded to the chief custodian of
personnel records of the armed force concerned under appropriate
departmental regulations. Such regulations insuring that a copy of
the record, as corrected on appellate review, will be filed in the
office of the Adjutant General, will be prommulgated shortly in the
Arny SR 22 series.
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Gepergl.--This parsgraph reaffirms the proposition stated
in paregraph 91, MCM, 1949, and MCM, 1928, to the effect that
the officer exercising gemeral courtemartial jurisdiction over
a command has supervisory powers over inferler courts therein,
Although historically the proposition has been subject to much
debate and controversy (See Winthrop's Military Law and Prece-
dents, 24 ., p. 489; Og JAG 202.26, Ang. 30, 1932, Dig Op
JAG, 191240, Sec. 403(5) overruled by SPJGJ, 1943/19599, 18
Jan 1945; 1t is now well settled in the Army and the Air
Force that such supervisory power is lawful and that it includes
the power to vacate illegal sentences and sentences not sup-
yported by the evidence. Article 65 does not restrict such super-
visory power and the commentary to Article 65¢ contemplates that
it be left to departmental regulations subject only to the
provision that cases not subject to appellate review be examined
by a Judge advocate, law specialist or lawyer of the Coast Guard.

According to ths commentary, Art. 65¢ was framed in such a
way as to provide elasticity to meet the needs of the varlous

services: \

"Subdivision (c) permite the review of other
speclal and summary courts-martial to be prescribed
by regulations, subJect to the requirement that all
such records shall be reviewed by a specislist or
Judge advocate (or lawyer in a Coast Guard case).

The reason for this provision is that the volume of
cases, the avallabllity of law specialists and judge
advocates, and the feasibility of revliewing records
in the field may differ in the varlous armed forces."

Accordingly, the gemeral paragraph has been so framed that
the Secretary of a Department, may, by regulstion or otherwise,
designate any other authority, in addition to the officer immed-
iately exercising general court-martial Jurisdiction to exercise
supervisory powers over inferior courts. Thus the Navy or the
Coast Guard may, if they desire, designate The Judge Advocate
General or the General Counsel of the Treasury, to caunse a review
to be made of inferior court records, or designate the cormander
of a service force or base command to supervise inferior courts
when 1t would not be expeditious to send such records to the
officer exerclsing general court-martlal jurisdiction.

Review of records of trial pursuant o Article 65¢.--This
i1s based generally on the procedure prescribed in paragraph 91,
MCM, 1949, as modified, to provide for the exercise of supervisory
powers by any anthority designated by the Secretary of a Department
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as well as by the officers exercieing general court-martial
Jurisdiction over the command. However, objections were pre-
gented to & provision whereby the supervisory authority might
direct the convening authority to teke corrective action,
although under the code there is no objection to advising the
convening authority when fatel error is found and a rehearing
appeers advisable. The Navy view 1a that once the convening
esuthority has teken his action he is fupctus officio and any
proper corrective action should be taken by superiocr emnthority.
This view is based on the Articles for the Government of the
Navy which expressly reauired review by the next superior in
command. The Articles of War, on the other hand, did not
expressly require review by higher authority, but the Manuel for
Courts-Martial did require such review. In MCM, 1949, paragreph
91, it was mede clear that corrective actlion could be effected
elther by the convening authority or by the superior, In view
of the Navy rule the text provides that corrective actlion de
taken by the superior himself instead of directing the subordi-
nate tc take the action, except when a rehearing, proceedings
in revision, or a corrected action is required.

Article 61 provides in part that if & trial by genersl court-
martiel resulte in an acquittel the review by the staff judge
edvocate shall be limited to Jurisdictionsl matters. Although
there 1s no comparable statutory provision with respect to infer-
ior courts, it is believed that the same general principle ought
to be applied with respect to such inferior courts.

The power of the supervisory amthorlity to set aside findings
of gullty and sentences as the result of the review by hies legal
officer or jJudge advocate as provided in paragraph 91, MCM, 1948,
is retained. Statutory authority for the procedure may be found
in Articles 74(a) and 75(a). Although Article 74(e) provides that
the Secretary of a Department mey designate an Under Secretary,
Agsigtant Secretary, Judge Advocate Genersl or commanding officer
t0 remit or susperd the unexecuted portion of & sentence, it is
belioved that the President may, by regulations, effect what the
statute suthorizes the Secretary to do. Moveover, the Judge Advo-
cate General of the Army has taken the position that superior
authority, including the Department of the Army, may vacate infer-
ior court sentences and restore rights. Thms in JAGS 1946/440,
MEISACK, the War Department vacated a senterce by a special court-
martiael to reduction in grade and forfeiture beceuse investigation,
after the sentence has been fully executed, disclcsed prejudiciel
error.

It is also provided that the convening authority may, as
authorized by the supervisory suthority, withdraw his former actlon,
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digapprove the sentence and order a rehearing. This was not per-
mitted under the Articles of War.  In the Navy "new trials" were
granted only upon the request of the accused (Sec 477, NC & B).
The power to order a rehearing must be considered in connection
with the prohibition against former jeopardy. Article 44 pro-
vides in pertinent part:

"No proceeding in which an accused has been found
gullty by e court-martial upon sny charge or specifice-
tion shall be held teo be a trial in the sense of this

article t t d £ becom
ev £ cage e fn

(Underscoring supplied).

Since under the provision of Article 65¢g, the records of
inferior courts:

"ghall be reviewed by a judge advocate of the Army
or Alr Force, a lsw speciallist of the Navy, or a law
specialist of the Coast Guard or Treasury Department***

it follows that the review of the case has not been fully com-
pleted when the convening amthority of the inferior court has taken
the action thereorn. Accordingly, it is not a violation of Article
44 to direct & rehearing before the case has become final upon a
completion of the review.

There remains for consideration, however, the question as to
whether the supervisory suthority has power to order & rehearing.
The authorities expressly authorized to direct rehearings before
the sentence has become final are the convening amthority (Art. 63a),
the Board of Review (Art. 66d4), and the Court of Military Appeels
(Art. 67¢). Other authorities who must act on certain records are
not given this power (President, Art. 71g; Secretary of a Department,
Art. 71p). It would, therefore, seem that insofar as rehearings
mey be directed in this type of case, it must be directed by an
authority expressly given that power by the statute. Accordingly,
the text provides that the supervisory anthority may authorize the
convening suthority to take the action but he may not himself order
a rehearing,

Another problem is presented by the fact that a rehearing may
operate to the substentlial detriment of the accused irn that unless
he is given credit for executed portions of the original sentence,
he may actually be punished more severely then if the original
sentence has been allowed to stand.

As pointed out by the Supreme Court in Ex parte Lanse, 85 U.S. 175:
175:

118



"The petitioner, then, having paid intoc ths court
the fine imposed upon him of two lundred dollars, and
thet money having passed into the Treasury of the
United States, and beyond the 1ega1 control of the
court * * * g g0 ha : e days of
w_a_mm_mm. all under a valid Judgment.
can the court vacate that judgment entirely, and with-
out reference to what has been done under 1t, impose
enother punishment on the prisoner on the same verdict?
To do so 1s to punish him. twice for the same offense.
He is not only put in jJeopardy twice, but put to actual
punishment twice for the same thing.

"The force of this proposition cannot be better
1llustrated than by what occurs in the present case 1if
the second judgment is carried into effect. The law
authorizes imprisonment not exceeding one year or a
fine not exceeding two hundred dollars. The court,
through inadvertence, imposed both punishments, when it
could rightfully impose but one. After * * * the
prisoner had suffered five deys of his one year's im-
prisonment, the court changed its Judgment by sentenc-
ing him to one year's imprisonment from that time. If
thig latter sentence is enforced it follows that the
prisoner in the end pays his two hundred dollars fine
and 1s imprisoned one year and five days, being all
that the first judgment imposed on him and five days'
imprisonment in addition. And this 1s done because the
first judgment was confessedly in excess of the author-
ity of the court."

The objection pointed out in the lagnge case is avoided in the
text by providing expressly that the accused will be credited with
any executed portlon of the origlnal sentence by the person having
the administrative duty of executing the sentence after a rehear-
ing ordered pursuant to this paragraph.

With respect to proceedings in revision, it is believed to De
improper for the supervisory authority to refer such matters
directly to the court although there does not appear to be any
objection to returning the record tc the convening authority with
instruction to reconvene the court for proceedings in revision. It
is noted that Article 62g provides that only the convening authority
may return a record to the court for such proceedings. (COmpare
Article of War 40 which provides that "no authority shzll return
a record of triel to any court-martial for reconsideration of -
[certain specified findings or sentenceg/.") There ig no other
provision in the code whereby an appellate agency or any authority
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(3)

other than the convening suthority may direct proceedings in re-
vision, This is in accord with present Naval practice NC & B,
Sec 684, Note 88).

Review i F) : g
§§h.-With respect to special court-martial sentences which 1n—
clude an approved sentence to bad conduct discharge, Article 65)
provides the following alternative methods for review after action
by the convening euthority:

(1) BReview and action by the officer exercising general
court-martial Jurisdiction over the command as now
provided in Articles of War 13, 36, and 474.

(2) Direct transmittal to The Judge Advocate General for
review by a board of review.

The alternative method of direct transmittal to The Judge
Advocate General was proposed by the Navy because ships with
special court-martial jurisdiction frequently are so far removed
from the commander who exercises general court-martial jurisdiction
that it would be more expeditious to send the record directly to
The Judge Advocate General. The text provides that such direct
trensmittal is anthorized only when permitted by the officer exer-
cising gemeral court-martial jurisdiction. He ought to be permitted
to exercise his supervisory powers if he desires. He will have the
informatlon at his disposal to determine which course is most
expeditious. Moreover, he, and not the subordinate, will know
whether a Judge advocate or legal officer 1s present for duty.

The text also provides that direct tranamittal may be restricted
or limited by the Secretary of a Department. Amy regulations will
be promulgated shortly limiting the direct forwarding of such records.

The next to the last sentence is a restatement of the last
sentence of Article 65h. The parenthetical remark is intended to
show that if the court is convened by an officer exercising general
court-martial Jurisdiction, he need not send the record to a superior
who 1s also competent to appolint a general court-martial.

Filinz. This is based on the provisions of Article 65¢. The
problem of disposition of records of inferior courts not subject to
appellate review differs in the various services. Accordingly, it
has been left to Departmental regulations subject to the provisions
of 44 U.5.C., Section 366-380. The basic act dealing with the dis-
position of official records has been cited to provide ready refer-
ence for any one who might have to refer to it in the course of his
duties. But the various amendments have been omitted for the reason
that there have already been 3 amendments since 1943. Army regula-
tions on the subject are now in process as discussed in connectlon
with paragraph 91.
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Conf'erence Zﬁ

INITTAL REVIEW OF AND ACTION ON RECORDS OF TRIAL

Conducted by
MAJOR KENNETH J., HODSON

References: Chapter XVII
Appendices 14, 15

General, Chapter XVII was organized to permit the various
powers and duties of the convening authority to be discussed
in sequence of events so far as that was possible. It contains
more detailed provisions with respect to the powers and duties
of the convening authority than are found either in the Manual
for Courts-Martial, 1949, or Nawval Courts and Boards. The
detailed rules were incorporated to insure that convening auth-
orities of inferior courtg-martial would be able to perform
their review functions without the assistance of a judge advo-
cate or legal specialist as well as to secure uniformity of
action in all armed forces. In great part, the detailed rules
are but a codification of rules of custom now existing in the
armed forces.,

84a Definition of terms. The term "oconvening authority," as
applied to the officer taking initial action on a record of
trial, is new to the Army and Air Force which had referred to
such officer as the "reviewing authority." The use of the

term "convening authority" is required because of the language
of Articles 60 through 67. Also the term "reviewing authority,™
a8 used in Article 59b and other articles, now includes a con-
vening authority, a board of review, the Court of Military Appeals,
the President, and the Secretary of a Department. These desig-
nation; are similar to those now in use in the Navy (Sec. 471,
NC & B).

84b Normal convening authority. The normal convening authority
T is the officer who convened the court, an officer commanding

for the time being, or a successor in command. Such commander
should, if practicable, review and take action on a record of
trial by a court-martial convened by him or his predecessor

-in command. The term "officer commanding for the time being"
was recognized in this paragraph because the term was used in
Article 60. However, it is included in the term "successor in
command® as the latter term includes the commander who succeeds
temporarily, as well as the commander who succeeds permanently,
to command.,
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84c

Ordinarily it is not necessary or appropriate for the con=
vening authority to indicates in his action whether he is acting
as the officer who convened the court, as an officer commanding
for the time being, or as a successor in command. However, if one
comnand is ebsorbed by another command, the commander of which
does not exercise general court-martial jurisdiction, the suc-
cessor commender, in acting on a record of trial by a court-
martial convenesd by his predecessor, should indicate in his
action, not only that he is "Commanding"™ the successor command,
but also that he is the "Successor in command to (name of absorbed
command)." If the successor commander exercises general court-
mertial jurisdiction, it is not necessary to indicate that he
is teking his action as & "successor in command.”

Officer exercising general court-martial jurisdiction. This
paragraph does not create any jurisdictional limitations on
the power under Article 60 of an officer exercising general
court-martial jurisdiction to take initial action as convening
authority on any record of triel--whether it be by general,
special, or summary court-martial., This paragraph, together
with paragraph 84b, merely establishes a policy that the "normal™
convening authority should act in a case if practicable. If it
is not practicable for the "normal"™ convening authority to act,
he is to forward the case~-through the chain of command--to
an officer exercising general court-martial jurisdiction, giving
the reason for his failure to act. This procedure is intended
to keep an Army case in Amy channels, an Air Force case in Air
Force channels, and a Navy case in Navy channels. It should also
prevent a staff judge advocate or legal officer from shifting
his work to another command without a good reason.

Action when bad conduct discharge is adjudged by special
court-martial. This paragraph, together with 94a(3), implements

Article 65b with respect to the disposition of special court-
martial records involving a bad conduct discharge which has

been approved by an officer exercising special, but not general,
court-martial jurisdiction. Such a record is to be forwarded
to the officer exercising general court-martial jurisdiction
"over the command™ or, if authorized by such an officer, the
record may be forwarded directly to The Judge Advocate General,
Such direct transmittal should be authorized only in exceptionsl
cases and for good reasons; direct transmittal may be limited
by Departmental regulations.

Miscellaneous powers and duties of convening authority.
The outline of the general powers and dubties of the convening
authority should help officers who exercise inferior court-
martial jurisdiction.
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Article 64 provides that unless the convening authority
indicates otherwise "approval of the sentence shall constitute
approval of the flndlngs and sentence." Paragraph 86a interprets
that provision to mean "approvel of the findings of guilty" since
Article 61 provides that the review of an acquittal should be
limited to questions of jurisdiction. It is provided in para-

‘graph 86b(2) that findings of not guilty or rulings emounting

to findings of not guilty should neither be approved nor dis-
approved.

To simplify the action of the convening authority, itis pro-
vided that the disapproval of a sentence, without more, shall
constitute disapproval of all findings of guilty. This rule
satisfies the requirements of Article 63a that both the findings
and sentence be disapproved when a rehearing is ordered. See
Form 24, appendix 14.

Certificate of cerrection; revision. The certificate of
correction, long a part43T'£rmy-Air procedure, has been included
because it simplifies the correction of clerical errors in a
record of trial. Although & revision proceeding may be used
for the correction of clerical errors, it is a far more compli-
cated procedure than the procedure involved in obtaining a
certificate of correction. A certificate of correction may
be made by any two persons who could have authenticated the
record, whereas revision proceedings require at least & quorum
of the members who were present at the time the findings and
sentence were entered.

Procedure in revision is useful chiefly to correct incon-
sigtencies in the findings or sentence. Several examples of
the proper use of revision proceedings are given in this para-
graph. Article 62b lists several matters which are not properly
the subject of revision proceedings.

Legel sufficiency of specification. The test to be applied
in determining the legal sufficiency of a specification was
derived from the language of the Federal courts. See, for
exXample,

Woolley v. U. S. (1938), 97 F. 2d 258,

Nye v. U. S. (1943), 137 F. 24 73,

U, S. v. Josephson (1947), 165 F. 24 82,
Todorow et al v. U. S. (1949), 173 F. 24 439,
Ross v. U. S. (1950), 180 F. 2d 160.

In determining the legal sufficiency of specifications, note
the language of the first paragraph of appendix 6a which provides

in effect that the form specifications, when properly completed,

are sufficient allegations of the offenses to which they relate.
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87a(3)

87a(4)

‘Consequently, the rule laid down in this paragraph is not import-‘

ant in determining the legal sufficiency of an offense that is
alleged in the language prescribed in the forms in appendix 6.

Sufficiency of the evidence. Article 64 directs the cone
vening authority to approve :

"only such findings of guilty * * * as he finds
correct in law and fact end as he in his discretion

determines should be approved." (Underscoring supplied.)

To implement this provision, the convening authority has been
given the same authority as a board of review with respect to
weighing the evidence, judging the credibility of witnesses, and
determining controverted questions of fact. Before he can ap=
prove a finding of guilty he must determine that guilt was estab-
lished beyond a reagonable doubt, applying the same rules that
are to be applied by the court in determining this question.

See T4a.

Modification of findings. Although this paragraph spesaks
only of the authority of the convening authority to find the
aocused guilty of a lesser included offense, he may also ap=-
prove findings by exceptions or exceptions and substitutioms,
so as to find the accused guilty of an offense, differing from
the offense charged only with respeéct to immeterial variances
in dates or places, or with respect to matters of aggravation.
See Land v. U. S. (1949), 177 F. 2d 346. Note, however, that
he will not use the same terms the court would have used in
finding the accused guilty by exceptions and substitutions.
Instead, he will approve “only so much" of the offense as ine-
volves a finding of guilty of a modified specification. Ap-
proval of a lesser included offense is accomplished in the same
manner.

This paragraph implements Article 62b(2) by lsying down
several ground rules as to the action that is to be taken when
findings as to & charge are inconsistent with the findings as
to a specification under the charge.

Effect of error on the findings. The language of the
harmless error rule announced in this peragraph (particularly
in the third and fourth subparagrephs) is new to the Manual
for Courts-Martial and Naval Courts and Boards. It is based
on the language of lir. Justice Rutledge in the majority opinion
in Kotteakos v. U. 8. (1946), 328 U.S. 750. That opinion was
based on the Federal hermless error rule which is similar to the
harmless error rule in Article 5%9a. The effect of an error on
the sentence is not mentioned. Most errors which affect the
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sentence only, and not the findings, mey be eliminated by
revision proceedings or, in a proper case, by approval of a
less severe sentence.

Power of commutation. These paragraphs deal with the
approval of all or a part of the sentence and thus implement
the provisions of Article 64. The convening authority, unless
he is the Seoretary or the President (Art. 71), has no power
to commute a sentencs.

Approvel of a part of the sentence. The general rule as
to approval of a part of a divisible sentence is that the part
approved must (1) be included in the sentence adjudged by the
court and (2) must be & sentence that the court legally could
have adjudged. However, the convening authority may approve a
part of a divisible mendatory sentence (i.e., confinement for-
life adjudged under Article 118(1) or (4). If the sentence
adjudged by the court is not divisible (e.g., death, dismissal),
but the convening authority determines that the sentence, al-
though legal, is too severe, he may return the record to the
court for revision proceedings or he may recommend in his action
that the sentence be commuted by the proper authority. See
Form 37, Appendix l4c. However, if the convening authority
determines that the Tegally sustained findings of guilty will
not support a non-divisible sentence, but would support a less
severe sentence, he should return the record to the court with
directions to reconsider the sentence in the light of the legally
sustainable findings. Thus, if the court adjudged the death
penalty and the convening authority determined that the findings
of guilty upon which the sentence was based camnot be sustained,
but thet a finding of guilty of a lesser included offense can
be sustained, he should return the record of trial to the court
with the direction that it reconsider the sentence and adjudge
an appropriate sentence based on the legally sustained findings
of guilty. If revision proceedings were impracticable in such
a case, a rehearing of the lesser included offense could be
ordered, or the record could be forwarded without action to the
Judge Advocate General as it appears that the President, acting
as an of ficer exercising general court-martial jurisdiction, could
commute the sentence under the authority of Article Tla.

Execution of sentences. The convening authority, unless he
is the Secretary of a Department, has not been suthorized to
execute a sentence adjudged at a new trial. Except in the case
of a new trial, the convening authority may, at the time of
approval of any sentence, order its execution if, as approved by
him, it does not involve a general or flag officer, a sentence
of death or dismissal, or an unsuspended sentence of dishonorable
or bad conduct discharge, or oconfinement for one year or more.

125



BQ3

88e

(27(e)

Note in this respect that the convening authority should not sus-
pend that portion of a single sentence to confinement that is

in excess of 1l months and 29 days and order the remainder of

the sentence to confinement into execution.

Suspension of execution. Both the Army-Air and the Navy
types of suspensions are authorized. The advantage of the
Amy-Air type of suspension (i.e., suspension of a BCD or DD
pending release of accused from confinement) is that it may
permit the convening authority to order the remainder of the
sentence into execution. Such action may be desirable,
especially when the sentence involves a short (less than one
year) period of confinement which may be served prior to the
completion of the appellate review; otherwise the accused
might get credit for his entire sentence to confinement even
though in the status of an "unsentenced prisoner." Another
advantage of this type of suspension is that it puts the
onus upon the accused to prove that he is entitled to be
restored to duty, rather than on the military authorities to
prove that he is not entitled to be restored. Note the pro-
vision (Form 39, appendix l4c¢) which is to be included in
the action of the convening authority in such a case to the
effect that appellate review must be completed before a
BCD or DD may be executed. This provision should serve as a
warning to prison and brig officers that they must be ad-
vised of the completion of appellate review before a punitive
discharge may be issued. The advantage of the Navy type of
suspension (i.e., suspension for a definite period at the end
of which the unexecuted part of the sentence is remitted) is
that it simplifies administration and also gives the accused
a goal toward which to work. It encourages him to behave--

-during the period of suspension at least.

Departmental regulations may limit the use of the various
types of suspensions.

Suspending or deferring forfeitures. When a sentence
involves confinement not suspended and forfeitures, the for-
feiture will apply to pay accruing on and after the date of
the approval of the sentence (126h(5)). However, the con-
vening authority is empowered by Article 71ld to suspend any
sentence except death. Consequently, he may always suspend
the execution of the forfeitures in such a case. If he does
not desire to suspend the execution of the forfeitures in a
particular case but does wish to continue the accused in a
pay status pending completion of appellate review, he may
defer the,applicability of the forfeitures (Note to Form 27,
appendix 14b).
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To aid disbursing officers in determining the date of appli-
cation of forfeitures, the convening authority--unless he orders
forfeitures executed, deferred, or suspended~-is required to
state in his action, on a case involving an approved sentence
to forfeitures and confinement not suspended, that the for-
feitures will apply to pay accruing on and after the date of
the action (Note to Form 27, appendix 14b).

Forms of action and related matters. This paragraph
contains the basic rules from which the forms of action in
appendix 14 have been derived. In the case of a joint or
common trial, the convening authority should take a separate
action for each accused, This procedure will simplify the
promulgation of a separate court-martial as to each accused.
See appendix 15a.

Appendix 14s and b sets forth in considerable detail
examples of almosT every form of action which the convening
authority of a summary or special court-martial may take.
Apperidix 14b also includes several forms of action to be taken
under Article 65b by the officer exsrcising general court-
martial jurisdic®ion upon a record of trial by special court-
martial, Appendix l4c, although it contains & numyer of forms
of action which are pertinent to a record of trial by general
court-martial, incorporates, by reference, some of the forms
of action that are prescribed for a record of trial by special
court-martial. Thus, according to the first instructional note
of appendix 1%2,

"Forms of action 11-26 above are generally applicable
to general court-martial cases in which the sentence

as approved does not affect a general or flag officer,
extend to death, dismissal, dishonorable or bad conduct
discharge, or.confinement for one year or more."

The important words in the note are "as approved.” If a general
court-mertial adjudges confinement and partial forfeitures for
six months, but does not adjudge a punitive discharge, it is
clear that forms 11-26 are appropriate. These forms are also
appropriate, for exemple, if a sentence involving death, dis-
missal, dishonorable or bad conduct discharge, or confinement
for one year or more, although adjudged by the court, is not
approved by the convening authority.

Signature of convening authority. The action of the con-
vening authority, or any supplementary or corrective action
taken by him, is to be signed personally by the convening
authority.
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Modification of action.-~To give some degree of stability
to the action of the convening authority and to insure that
he will not modify his action pending appellate review unless
he obtains prior approval of a superior reviewing authority,
it is provided that he may, on his own motion, recall or
modify his own action only if it has not been published or
the accused notified officially. Any supplementary or cor-
rective action taken by him thereafter is to be directed by
a superior reviewing or supervisory authority.

The provision permitting the modification of an action
that is "incomplete, ambiguous, void, or inaccurate" refers
to the same matters as the provision found in paragraph 95
authorizing corrective action when the convening authority's
action is "incomplete, ambiguous, or contains clerical errors."

Reasons for disapproval of findings of guilty.—The reasons
for the disapproval of findings of guilty must be stated if a
rehearing is ordered. The reasons for disapproval of findings
of guilty may be stated in other cases. However, there is no
intention of adopting the Navy rule that reasons for a dis-
approval will be stated in every case (NC & B, Sec. 642, note
66). The rule to be followed is that reasons for the disap-
proval of a finding should be stated only when they will be
of assistance to persons charged with duties in connection
with the administrative disposition of the accused thereafter.

Crediting accused when acting on rehearings.--The con-
vening authority may approve an appropriate punishment adjudged
at a rehearing without regard to whether any part of the prior
sentence has been served or executed. However, Article 75a
has been construed as requiring that any portion of a sentence
adjudged upon a rehearing or a new trial that has been executed
or served is to be credited to the accused in computing the
term or amount of punishment actually to be served or executed
under the new sentence. In the case of a new trial, the .
Secretary will credit the accused. In the case of a rehearing,
the convening authority, if he approves any part of the sentence
adjudged at the rehearing, will direct in his action that the
accused be credited with the amount of the former sentence
served or executed between the date it was adjudged and the
date it was disapproved dr set aside. Note that under Article
572 a sentence to confinement begins to run from the date it
was adjudged. Forms 18 and 38, appendix 1L, indicate the
language that is to be used in directing the crediting of the
accused.
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If any executed or served portion of the original sentence
is not included in the approved rehearing sentence, the con-
vening authority will include a statement in his action
restoring to the accused all \rights, privileges, and property
affected by that portion of the original executed or served
sentence that is not included in the approved rehearing
sentence. Forms 9 and 23, appe d1x 1L, indicate the language
that is to be used in crediting the accused.

|
Orders and related matters.—A court-martial order gener-
ally w111 be issued by the convening authority who takes initial
action on a record of trial by special or general court-martial;
generally, this order will be issued at the time the initial
action is taken. However, in the case of a bad conduct dis-
charge adjudged by a special court appointed by a commander who
does not exercise general court-martial jurisdiction, the
officer exercising general court-martial jurisdiction will issue
the court-martial order when he takes his action on the case.
It follows that, if the record in such a case is forwarded
directly to the Judge Advocate General under the provisions
of paragraph 9La(3), the court-martial order will be issued
by the special court-martial convening authority at the time
he takes his action. These rules with respect to the issuance
of court-martial orders were adopted so that in every case
forwarded to the Judge Advocate General there would be a
promulgating order. If a rehearing is ordered by the convening
authority, he will promulgate an order; when he takes action on
the rehearing, he will promulgate another order.

Date of court-martial order.——The court-martial order
will always bear the date upon which the convening authority
took action on the case except when a special court-martial
order promulgating an approved sentence of a bad conduct
discharge is issued by an officer exercising general court-
martial jurisdiction. In the latter case the order will
bear the date upon which the officer exercising general
court-martial jurisdiction took his action. Of course, if the
convening authority takes no action (e.g., an acquittal) the
court-martial order will bear the date it is published.

Separate order as to each accused.~-In the case of a joint
or common trial, separate orders are to be issued for each
accused. Joint specifications will be copied verbatim, but
only the pleas, findings, sentence, and action pertaining to
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the accused as to whom the order is issued need be shown.
See appendix 1b5a.

Summa.ry court; orders; numbering.' As the armed frces
do not have uniform types of orders, an order issued subsequent
to the initiel action in & summery court-martial case is to be
promulgated in such orders as may be prescribed by departmental
regulations,

The convening authority of a summary court-martial is to
number each record at the time it is submitted to him for his
action. The manner of numbering is left to the discretion of
the convening or higher authority. Unless otherwise prescribed,
& command should humber its summary court-martial cases in
ssquence during a calendar year.

Disposition of the record. This paragraph contains the
rules as to the disposition of the three kinds of record of
trial, as well as certain general rules as to the contents
and arrangement of the records. Additional provisions in
this regard are to be found in appendices 9 and 10,

Géneral courts-martiale To assist in the expeditious
appellate review of records of trial which are forwarded to
the Judge Advocate General, it is provided that, in any case
which is to be submitted to a board of review under Article
66, the record will be forwarded in triplicate,

Note that a general court-martial record ordinarily is
not transmitted to the Judge Advocate General by a letter of
transmittal. However, if the convening authority has taken an
action contrary to that recommended by his staff judge advo-
cate or legal officer, the record should be transmitted by a
letter containing an explanation of the convening authority's
action., There is no requirement that such a letter be signed
personally by the convening authority.

Forwarding inferior court-martial records. Note that,
under the authority of Article 6bc¢ and paragraph 94a(l) the
Secretary of a Department may prescribe that records of trial
by summary court-martial and those by special court-martial
not involving approved sentences to bad conduct discharge
be forwarded by the convening authority to a supervisory
authority other than the officer exercising general court-
martial jurisdiction over the command.

Special courts-martial., Four copies of the court-
martial order promulgating the result of a trial by special
court-martial are to be attached to the record when it is
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forwarded to the supervisory authority. It is contemplated
that departmental regulations will provide for “the disposition
of these copies. It has been proposed in the Army that, after
action of the staff judge advocate upon the record of trial,
one copy of the court-martial order with a notation of the
action of the staff judge advocate thereon will be returned

to the convening authority. Another copy similarly annotated
will be forwarded to the chief custodian of the personnel
records of the Army.

Summary courts-martial., Unless otherwise prescribed by
departmental regulations, two copies of each record of trial
by summery court-martial will be forwarded, Departmental regu=-
lations will provide for the disposition of these copies.

It has been proposed in the Amy that one copy of such a
record, with a notation of the action of the staff judge advo-
cate thereon, will be forwarded to the chief custodian of the
personnel records of the Army.
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Conference No, 72

ORDERING REHEARINGS--DESIGNATING
PIACE OF CONFINEMENT--REMISSION--
SUSPENSION--VACATION OF SUSPENSION

Conducted by
MAJOR KENNETH J. HODSON

References: Paragraphs 89¢(5) and (6),
92, 93, 96, 97; appendices 14 and 15

REHEARINGS

The rehearing provisions of the code are new to all the
armed forces. A rehearing may be ordered by the convening
authority to whom the record is forwarded for initial action
(including the officer exercising general court-martial juris-
diction with respect to a specilal court-martial case involving
a bad conduct discharge), a board of review, or the Court of
Military Appeals. The rehearing may be ordered if the findings
of guilty and the sentence are disapproved unless "there is
lack of sufficient evidence in the record to support the find-
ings." The commentary of the drafting committee construed the
phrase "evidence in the record" as follows:

"The phrase 'evidence in the record! is in-
tended to authorize rehearings where the prosecution
has made its case on evidence which is improperly
admitted at the trial, evidence for which there may
well be an admissible substitute."

The provisions of 92 are consistent with the intent of the
drafting committee. The evidence, although improper, must have
been admitted to be "in the record." Pparagraph 82i provides, in
effect, that the requirement that there be "evidence in the
record" does not preclude a rehearing in a case in which the
record of trial cannot be prepared properly because of the loss
of the record or the reporter's notes. However, a rehearing may
not be ordered in such a case unless the of fenses as to which a
rehearing is ordered are supported by the summary of- evidence
which 1s included in the substitute record. Unless the accused
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pleads guilty, a rehearing may not be ordered with respect

to a trial by summary court-mertial unless & record waes made
of the evidence considered by the court. Articles 66 and 67
provide that a board of review and the Court of Military
Appeals are empowered to order a rehearinge In such a case
the order of the board or the court is usuaelly transmitted to
the convening emthority who took the initial aotion on the
record. He is empowered, after considering the matter, to
proceed with a rehearing or to dismiss the cherges. In other
words, the "order"™ of the board of review or the Court of
¥ilitery Appeals emounts to nmothing more than an authorization
for e rehearing.

Reasons for disapprovael of the findings and sentence must
be included in the convening authority's action if a rehearing
is ordered. It is contemplated that the reasoms for disapproval
of the findings of guilty be specifice. For example, it would be
improper to stete "The findings end sentence are disapproved
because of errors in the record." If the findings end sentence
are disapproved and a rehearing is not ordered, the action will
note dismissal of the chargese. '

Distinction is made between a rehearing and other trials
which may have been ordered because the first court-martisl
lacked jurisdiction of the person or the offense. The commen-
tary of the drafting committee points out that the statutory
restrictions of Article 63 are not applicable in such cases.

The text incorporates the provisions of the commentary of the
drafting committee but provides that charges in such cases
should be referred to a court none of whose members participated
in the first triel. This provision is implemented in 62£(7)
which establishes this as a jurisdictionel ground of challenge.

, PLACE OF CONFINEMENT OR CUSTODY

When confinement is involved, the authority ordering its
execution will designate a place of confinement as prescribed
in departmental regulations. Thus, if the sentence involves
confinement, a place of confinement would be designated by the
convening authority of a summery court-martiel and by the con—
vening authority of a special court-martial unless the sentence
also involves an unsuspended BCD. There is no statutory restric-~
tion with respect to designating a federel institution (peni-
tentiary, reformatory, etc.) as a place of confinement in any
case involving en offense committed on and after 31 May 1951.
Note, however, that the limitations of Article of War L2 are
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applicable to Army end Air Force cases involving offenses
committed before 31 May 1951. It appears that the designa-
tion of a penitentiery as the place of confinement for a
"non-penitentiary" offense committed prior to 31 May 1951
might be construed as increasing the punishment therefor and
thus be a violation of the prohibition against ex post facto
laws. As the Navy was not restricted by a statube similar Go
ticle of War L2 it will experience no transitional problems
with respect to designation of the proper place of confinement,

It is important that the accused's whereabouts be known
et all times during the period of appellate review (e.ge., 80
that a copy of the board of review decision may be served upon
him). Accordingly, a place of temporary custody (89¢c(6)) or a
place of confinement (89¢c(5)) will be designated in The action
of the convening authorily in all cases which are forwarded to
the Judge Advocate General if an approved sentence is involved.

Although it is desirable that the accused be retained in
the commend of the convening suthority exercising gemeral court-
martial jurisdiction it is obvious that this mey be impracticable
in meny cases. For exeample, a combat unit should not be required
to be responsible for prisoners during the long period that will
be required to complete appellate review. The advantage in re-
taining the accused in the ocustody of his local commend is thet
it simplifies a revision proceeding or a reheering, and it
insures more expeditious service uporn the accused of such matters
as the decision of the board of review,

If, in any case in which the approved sentence is subject
to initial review by a board of review under Article 66, the
place of confinement or custody is changed prior to the time
when the accused has been notified of the decision of the board
of review, the officer ordering such change will notifyy the
appropriste Judge Advocate Gemeral. Note that 89¢(6) provides
thet in ell cases forwarded to the Judge Advocate General which
involve approved sentences the convening euthority will desig-
nate a place of temporary custody or a place of confinement,
However, unless the approved sentence is subject to initial
review by a board of review under Article 66, the convening
authority is not required by 96 to report any change in the
plece of custody.

REMISSION AND SUSPENSION

Except for the third subparagraph of 97a, which contains
generel rules as to suspensions and the various factors affecting
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them, the provisions of 97a are not applicable to the con-
vening authority at the time he takes initial action on a
record of trial. They are generally applicable to subsequent
action on a sentence which has been approved and executed or
suspended.

The power to remit or suspend the unexecuted portion of
a sentence-~-except one which has been approved by the President=~-
has been left entirely to departmental regulations with the
following exception: The unexecuted portion of sentences of
summery courts-martial and those of special courts-martial not
including a bad conduct discharge may be remitted or suspended
(1) by the officer exercising supervisory powsr over inferior
courts, or (2) by a commending officer of the accused who can
convene a court of the kind that adjudged the sentence.

Three types of suspension are recognhized. They are the
same as those discussed in 88e. A suspension, although it may
extend beyond a period of confinement imposed, may not extend
beyond & period of enlistment or service. Likewise death or
non-freudulent discharge serves to remit any unexecuted portion
of a suspended sentence.- Departmental regulations may place
additional limitations on the periocd of suspension.

VACATION OF SUSPENSION

This paragraph is o restatement of Article 72 and is new
to all armed forces. The important feature of the procedure
established by Article 72 is that a suspended sentence involwving
8 bad conduct discharge adjudged by special courte-martial and
eny sentence adjudged by general court-martial mey not be va-
cated without a hearing conducted personally by the officer
exerecising specisl court-martial jurisdiction over the
U"probationer”, Article 72a makes no provision for the dele-
gation of the power and dubty to hold the hearing on the alleged
violation of probation. It is obvious, however, that meny
commanders exercising special court-martial jurisdiction will
not heave sufficient time to conduct such hearings in their
entirety. Thus, appendix 16, which conteins a form of a report
of such s hearing, indicates clearly that the initial stages
of the hearing cen be conducted by an officer appointed by the
officer exercising special courte-martial jurisdietion. This
preliminary hearing will be conduoted in the presence of the
accused and the accused will be emtitled to have counsel repre-
sent him, either counsel of his own choice if reasonebly aveil-
able or counsel furnished by the officer exeroising special
court-martial jurisdiction.
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After the preliminary hearing has been conducted, if
the officer exercising special court-martial jurisdiction
deems that vacation of the suspended sentence is warranted,
he will conduct a formal hearing in the presence of the
acoused and, if he desires, counsel. This formal hearing may
be brief. The accused will be given an opportunity to con-
sider the report of the preliminary hearing, object thereto,
and submit new matter. If the officer exercising special court-
martial jurisdiction, after holding such a hearing, deems va-
cation of the suspended sentence to be warrented, he will for-
ward the report of the hearing, with a recommendetion to that
effect, to the officer exercising general court-martial juris-
diction over the commandes The latter officer may vacate the
sugspension of any sentence except one which includes a dis-
missal; a suspension of a dismissel must be approved by the
Secretary of the Depertment,

No order of vacation shall be effective with respect to
eny sentence until after the completion of the appellate review
required by Articles 66 and 67.

Although Article 72 end paragraph 97b provide that the
officer exercising special court-martial jurisdiction will for-
ward the report of the hearing and his recommendations thereon
to the officer exercising general court-martial jurisdiotion,
there is no requirement that he forward such report unless he
deems vacation of the suspension to be warranted under the
circumstances. However, as the findings and recommendations
of the officer exercising special court-martial jurisdiction
are advisory only, competent superior anthority may prescribe
that the report and recommendations will be forwarded in any
case.
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Conference No. 7c
THE STAFF JUDGE ADVOCATE AND LEGAL OFFICER

Conducted by
MAJOR KENNETH J, HODSON

References: Articles 6, 3l, 61;
paragraphs 35, 85

Definition. The term "legal officer" is defined in
ArtioTe 1(1;) as "ahy officer in the Navy or Coast Guerd
designated to perform legal duties for a command."™ The code
does not define the term "staff judge advocate." The manual
contemplates that the staff judge advocate or legal officer
will be the semior judge advocate or senior legal specialist,
respectively, performing military justice duties on the staff
of an offlicer exercising general court-martial jurisdiection.

In other words, these officers have the same status and almost ~
the same duties as the staff judge advocate under the Articles

of War.* In this connection, note that neither the code nor

the manual requires an officer exercising general court-mertial
jurisdiotion to have a staff judge advocate or legal offiocer,
Paragraphs 85a and 9la(3) recognize the possibility that he

may not have such a legal adviser. .

Qualifications. The code does not prescribe any legal
qualifications for the staff judge advocate or legal officer.
In fact, Article 136 indicates that a staff judge advooate
need not be a Jjudge advoocate; that a legal officer need not be
a legal specialist. Article 6a, however, provides that all
judge advooates of the Army and Air Force and law specialists
of the Navy and Coast Guard are to be assigned upon the recommen-
dation of the Judge Advocate General. It may be assumed, there-
fore, that the staff judge advocate or legal officer ordinarily
will have the basic qualifioations of a Judge advocate or lew
specialiste.

-

*For a more comprehensive account of the status and duties

of the staff judge advocate, see "The Convening Authority and
His Staff Judge Advocate" in the December 1950 Military
Review, a publication of the Cormend and General 3taff College,
Port Leavenworth, Kansase.
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With respect to disquelifications, Article 6¢ provides
generally that any person who has aoted as the investigating
officer or as law officer or as a member of the court, prose-
sution, or defense in any case may not subsequently act as
staff judge advocate or legal officer to any reviewing emthori-
ty upon the same case. This provision, as the drafting com~
mittee pointed out, is for the purpose of securing impartial
review. Consequently, although not mentioned in Article 6c,
it follows that any person who has acted in a partisan capacity
(sezes accuser, pretrial counsel for the accused) should not
act subsequently as the staff judge advooate or legal officer
in the same case.

Is a person vho has acted as staff judge advocate or legal
officer disqualified for the performeance of other military
justice duties? The code does not contain any disqualifying
provisions of this nature, but paragraphs 62£(11) and (12) pro=-
vide that the fact that any person has acted or will act as the
legal officer or staff judge adwecate is available as a ground
for challenge against a member or law officer of the court,
There is no provision in the code or manual which would dis=-
qual ify a staff judge advocate or legal officer from acting as
‘counsel for the prosecution or the defense. If he did act as
counsel, he would, of course, be precluded from acting as staff
Judge advocatbe or legal officer on the same case.

Assignment anmd stabtus. The effect of Article 6a is to
put judge advocates and law special ists under the combrol of
the Judge Advocabe General of the ammed force of which they
are memberse Their assignment for duty is to be made upon the
recomnondation of the Judge Advocate General. The hearings
before Congress indicated that orders assigning judge advocates
and law specialists do not have to be issued by the Judge
Advocate General but may be issued by the Adjutemt General or
Bureau of Naval Personnel based upon the recommendations of
the Judge Advocate General, :

Article 6b not only authorizes direot commmnication within
military justice chsmnels but also enhances the position of
judge advocates and legal officers by requiring direct communi-
cation on militery justice matters between sush officers and
their commanding officers. Although Article 6b provides that
the staff judge advocate or legal officer is authorized to
cormunicate with the staff Judge advocate or legal officer of
a superior or subordinate commend, this provision does not
prevent communication between staff judge advocates or legal
officers of commands which are not in the same chain of command,
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Thus, it is a common practice in the Army for the staff judge
advocate of ons comnand to contact the staff judge advocate

of an adjoining commend for the purpose of expediting the dis=-
position of cases. For exsmple, inquiries with respect to thse
availability of witnesses, depositions, or individual counsel,
or with respect to transfer of cases from one jurisdiction to
another are often made by direct contact between judge advocates
of adjoining or equivalent commends.

Relations with the convening authority. There is a clear
indication in Article 6b that a staff judge advocate or legal
officer is responsible To his commender for the proper disposi-
tion of all "matters relating to the administration of military
justice" arising in the commend. As he is a staff officer, the
gbaff judge advocate or legal of ficer may act only in the name
of his convening authority. Completed staff action requires
that meny funoctions of his commander can and should be performed
by the staff judge advocate or legal officer,without in each
instance conferring with the commander. The extent to which
the commender permits his staff judge advocate or legal officer
to perform such functions will largely depend upon the confi-
dence which he places in the ability of his staff judge advo-
cate or legal officer. After he knows the policy of the con~
vening authority with respect to a particular kind of case,
it should not be necessary for the staff judge advocate or
logal officer to get the convening anthority's approval befors
disposing of a similar case. A standing operating procedure
usually will be established with respect to those military
justice matters which the convening enthority wishes brought
to his personal attention. In general, to insure the expedi-
tious disposal of court-martial matbers as well as to free
himself from the mass of administrative detail conmected with
the exercise of court-martial jurisdiction, the convening
authority-=depending upon the confidence he has in his lsgal
adviser--may authorize his staff judge advocate or legal
officer to take final action in every military justice matter
axcopt those requiring the personal signature of the convening
authority, those involving a matber of particular importance
o him (@eZe, a case which has received, or may receive, atten=-
tion in the public press), or those involving a recommended
action that deviates from his policy.

If, under the standing operating procedure mentioned
above, a matter is to be brought to the attention of the con=-
vening authority, the staff judge advocats or legal officer
normally will teke the pertinent papers (eege., charges, record
of trial, etc.) personally to the convening authority, and
give him a concise report and recommendation; thereafter, he
will carry the convening authority's decision into effect. In
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the event a convening authority finds his military justioce
duties too onerous to permit personal consultation with his
staff judge advocate or legal officer, he should curse the
situation by taking action to have other commenders exsroise
all or a part of his jurisdioction. He should not try to evade
the clear-cut mandate of the statute pertaining to direeot
communication with his staff judge advocate or legal officer.
In this connection, General Eisenhower, while serving as the
Supreme Commender, SHAEF, personally listened to the advice of
his theater judge advocate on each of the T4l death and dis-
missal cases upon which he was required to act as confirming
authority.

Duties before trial. Article 3)45 provides:

"Before directing the triael of any charge by
general court-martial, the convening authority
shall refer it to his staff judge advocate or
legal officer for comsideration and advice, The
convening authority shall not refer a charge to a
general court-martial for trial unless he has
found that the charge alleges an offense under
this code and is warranted by evidence indicated
in the report of investization."

The effect of Article 6b and 3la, as implemented by paragraphs
35b and ¢, is to place upon the staff judge advocate or legal
ofTicer The responsibility for advising his commander as to the
proper disposition of charges. The staff judge advocate or
legal officer should take appropriate action to the end that
all necessary preliminary matters will have been disposed of
before a case is presented to the commander for actione. The
following are some examples of the preliminary actions which
might be taken by the staff judge advooate ar legal officer:
Having the charges investigated or re-investigated under
Article 32; redrafting the charges to allege a more serious
or essential ly different offense for the signature of an ac-
cuser, and reference of the redrafted charges for a new in-
vestigation under Artiocle 32; redrafting the charges over the
signature of the accuser to eliminate obvious errors and to
make them conform to the evidence as provided in Article 3lb;
arranging for an examination of the accused's mental condi-
tione This is not intended to be an exhamstive list of
exemples - the list covers, however, salient questions that
nmay arise in the mind of a new staff judge advocate or lsugal
officer,

When he has completed the necessary preliminary action
end the oharges are ready for action by the convening
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authority, the staff judge advocate or legal officer will pre-
pare a written advice if it appears td him that trial by
general court-martial is warranted. Artiole 3La, as imple-
mented by paragraphs 35 b and ¢ of the manual, provides
generally that the advice is to be submitted in such manner
and form as the convening authority may direct except that the
staff judge advocate or legal officer must find:

l, Whether there was substantial compliance
with the provisions of Article 32;

2. Whether each specification allsges an
offense under the code; and

3e¢ Whether the allegation of each offense is
warrented by the evidence indicated in the
report of investigation.

The advice will include a signed recommendation of the action
to be taken by the convening authoritye The findings end
recommendations of the staff judge advocate or legal officer
are advisory only. The convening authority may accept them
or reject them, in whole or in part.

Although not required by the code or the manual, the ad-
vice of the staff judge advocate or legal officer should list
the élements of eny offense that is to be referred to trial
if a detailed statement of the elements of proof of that
offense is not in the manual. Such a listing, for exemplo,
would be appropriate as to eny offense under Article 133 and
as to many offenses under Article 13L. Similarly, if the -
trial will involve a question of law the solution to which is
not to be found in the memual (e.z., entrapment), the advice
may well contain a brief statement of the law in pointe Such
information will aid the trial counsel in presenting correct
proposed instructions if the law officer calls for such in=
structionss An alternate solution is to include such informa-
tion in a separate memorandum addressed to the trial counsel.

The staff judge advocate or legal officer may determine
as a result of his examination of the charges amd allied
papers, that they should be referred to an inferior court for
trial, disposed of under Article 15, dismissed, or forwarded
to another jurisdiction for actions In such a case, unless
he is required by his convening authority to do so, he need
not prepare a formal written advice. Instead he should pre-
pare the abtion that will effect his recommendation. For
example, if an Army or Air Force staff judge advocate recom-
mends punishment under Article 15, he should prepare a letter

/
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for the convening authority's signature--if such action is
appropriate in the comnand--notifying the accused of the in~-
tended imposition of punishment.

Review of records of triel. Article 61, as implemented
by paragraph 85, provides that prior to acting on a record of
trial by genersl court-martial or a record of trial by special
court-martial which involves a bad conduct discharge, the con-
vening authority will refer it to his staff judge advocate or
legal officer for review and advicee If he has no staff
judge advocate or legal officer or if the one he has is in-
eligible, the convening authority may request the assignment
of an eligible staff judge advocate or legal officer, or he
may forward the record to the Judge Advoocate: General for ad=-
vice or to an officer exeorcising gemeral courtemartial juris-
diction for action as presoribed by Article 60 and paragreph

8le.

The review of the staff judge advocate or legal officer
is to be in writinge. It is to contain at least the following:

1. A summary of the evidence;

2. An opinion of the adequacy and weight
of ‘the evidence;

3o A statement of the effect of errors or
irregularitiss; and

Le A specific recormendation as to the action
to be teken by the convening euthority.

Reasons for the opinions and recommendation will be stated.

If the record involves an acquittal, the review will be limi-
ted to a detorminetion of whether the court had jurisdictions
though not necessary to a determination of the question of

jurisdiction, the review may include a brief summary of the
ovidence and comment as to any procedural errors or irregu-~
larities. Such comment is valuable for the instruction of thse
law off'icer and the trial counsel if they have committed errors
of law during the trial. The staff judge advocate or legal
officer ordinarily will attach to his review the action that
has been prepared for the convening authority's signaturs.

Before presenting the record, his review, and the pro-
posed action to the convening authoribty, the staff judge
advoccate or legal officer will teke necessary preliminary
steps to insure that the record of trial is complete and
correct and that the record is ready in all respects for the
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initial action of the convening authority. When necessary

or sppropriate, he may, for example, cbtain a certificate of
correction, direct action in revision, or cause the accused

to be brought before a board of medical officers for the pur~
pose of determining his sanity. If a rehearing is authorized,
the staff judge advocabe or legal officer--befors presenting
the record to the convening suthority for action~--should cause
an inquiry to be made to determine whether a rehearing will be
practicable, :

The review of the staff judge advocate or legal officer
is in the nature of a privileged communication between a lawyer
and his olient. The findings and recommendations are advisory
only. As the convening authority is responsible for the action
taken by him, he mey accept or reject the findings and recommen=-
dations, in whole or in part. As a general rule, however, he
should follow the advice of the staff judge advocate or legal
officer with respect to such matters as (1) the effect of
errors or irregularities on the proceedings, (2) the adequaoy
of the evidence, and (3) the legality of the sentence, If in
disagreement with the staff judge advocate or legal officer
on these questions, the convening authority may transmit the
record of trial with an expression of his own views to the
Judge Advocate General for advice. If the action of the con=
vening authority is different from that recommended by his
staff judge advocate or legal officer, he should state the
reasons for his action in a letter transmitting the record
to the Judge Advocate General. This letter of transmittal
need not be signed personally by the convening authority.

Two copies of the review of the staff judge advocate or
legal officer are attached to any record of trial that is for-
warded to the Judge Advocate General. In the interest of
instruction in military justice, the law officer and the trial
counsel may be furnished copies of reviews in cases in which
they have participated, A copy of the review should also be
furnished to the convening authority of a subordinate commend
vho has teken initiel actior and forwesrded a record of trisl
involving an epproved bad conduct discharge adjudged by a
special court~martial. '

Miscelleneous duties. In addition to preparing the pre-
trial advice, reviewing records of triasl, end performing the
duties that are connected therewith, the steff judge edvocste
or legel officer is generally chargeable with the prompt and
fair edministration of militery justice in his commend. Among
his specilic responsibilities are the following:

ls Before triale.-~Selecting personnel for
appointment as law officers, members, end counsel

143



of court-martial appointed by his convening authority;
detailing pretriael counsel for the accused; teking
action to insure the prompt disposition of offenses
and charges at all levels of command.

2. During triele.--Taking action to insure the
availebility of sufficient reporters in the command;
advising the convening authority whether a capital
case should be treated as not capital; conferring with
counsel or the law officer with respect to unusual de-
lays in the commencement and completion of trials;
assisting in the procurement of depositions end wit-
nesses; taking action on questions referred to the con-
vening authority by the court during trial; advising
the convening emthority whether immunity should be
grented to one accused to permit use of his testimony
against en accomplice; disposing of requests for indi-~
vidual counsel for the accused.

3¢ After triale.--Arranging the record for trans-
mittal to the Judge Advocate General; teking action
as directed by the Judge Advocate General to expedite
the completion of appellate review, (eeges, serving
decisions of the boards of review on, and meking
appellate advisory counsel aveilable to, the accused
if the latbter is in his commend; notifying the Judge
Advocate General if en acocused is transferred from
his commend before notificetion of the decision of
the board of review, etc.); determining, in a case in
which the place of confinement was not designeted at
the time of the initial action in a cese, whether,
under existing regulations, the accused is to be con~
fined in a Federal institutionm,

Lis Tuties with respect to the review of inferior
court records. If the officer exercising general
court-martial jurisdiction is the supervisory euthor-
ity with respect to records of trial by summery oourt-
martial end those by special court-martial which do
not involve a bad conduct discherge, his staff judge
advocate or legal officer will be responsible for re-
viewing such records in accordance with the provisions
of peragraph SLha(2)s The convening authority usually
delegates to his staff judge advocate or legal officer
the full power of determining the legality of such
proceedings and initiating the necessary corrective
action in that regerd. If the staff judge advocate
or legal officer determines that the sentence in a




particular cese is more severe than sentences in
similar cases in the command, or that the sentemces
approved by e particular subordinate cormender are
consistently more severe than those approved in
other similar cases in the commend, he may recommend
to the convening emthority that such sentences be
mitigated or suspended and, in en appropriate case,
that administrative action be taken to insure that
sentences in the commend are relatively uniforme
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Conference No. ]g

APPELLATE REVIEW--NEW TRIAL

, Conducted'by
LT. COL. WALDEMAR A. SOLF

References: Chapter XIX, Paragraph 96
Chapter XX, Paragraphs 98-108
Chapter XXI, Peragraphs 109-111
Appendices 1li, 15a and b
Articles 60, 63, 8L4=76 ~

Chapter XX
APPELLATE REVIEW--EXECUTION OF SENTENCES

Historical Background

Historically military law was regarded as summary in nature. By
the term "surmary," I assume, was meant not that trial procedurs was
unfair, hasty, or unsolicitous of the rights of the accused, but rather
thet the institution of the proceedings was relatively more swift than
in eivilian procedure and that punishment swiftly followsd a sentence.

In 1776 a Committee of the Continental Congress composed of
Thomas Jefferson, John Adams, John Rutledge, James Wilson, and R. R.
Livingston prepared a set of Articles of War patterned almost entirely
upon the British Articles. In his autobiographxi/ John Adems wrote:

"This report was made by me and Mr. Jeffersom, in
consequence of a letter from General Washington, sent by
Colonel Tudor, Judge Advocate Gemeral, representing the
insufficiency of the articles of war, and requesting a
revision of them. Mr. John Adams and Mr. Jefferson were
appointed a committee to hear Tudor, and revise the
articles. It was a very difficult and unpopular subject,
and I observed to Jefferson, that whatever alteration we
should report with the 1least energy in it, or the least
tendency to a necessary discipline of the Army, would be

opposed with as much vehemence, as if it were the most
perfect; we might as well, therefore, report a complete

system at once, and let it meet its fate. Something
perhaps might be gained. There was exbant one system of
articles of war which had carried two empires to the head

E/WOrks of John Adems, Vol. III, pp. 68=69, Autobiography, Monday
August 19, 1776.
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of mankind, the Romen and the British; for the British Articles
of War were only a literal translation of the Roman. It would
be in vain for us to seek in our own inventions, or the records
of warlike nations, for a more complete system of military
discipline. It was an observation founded in the undoubted
facts, that the prosperity of nations had been in proportion

to the discipline of their forces by sea and land; I was, there-
fore, for reporting the British Articles of War, totidem verbis.
Jefferson, in those days, never failed to agree with me, in
every thing of a political nature, and he very courteously
‘concurred in thise The British Articles of War were, accord-
ingly, reported, and defended in Congress by me assisted by

some others, and finally carried. That laid the foundation of

e discipline which, in time, brought our troops to a capscity
of contending with British veterans, and a& rivalry with the best
troops of France."

These articles with minor modifications worked well, summary though
they were, until World War I. Early in that war some troops stationed
near Houston, Texas, engaged in a riot and & mutiny. Some of the
offenders were promptly brought to trial by court~martial for mutiny.

The trial lasted several days and was carefully, fairly, and scrupulously
conducted. Each night the stenographic trenscription of the day's
proceedings was brought to the Department judge advocate, who wrote his
review as the trial progressed. On the last day several of the mutinesers
were found guilty and some were sentenced to deaths. That night the
review was completed. The sentences were approved and confirmed by the
Department commender pursuent to his authority under Article 48 of the

" 1916 code to confirm death sentences in time of war, and the next
“morning the sentences were carried into execution.

This was summary justice--but too sumary for a citizen Army of
the twentieth century. The summary disposition of the Houston riot case
created quite a reaction among the public and also in the War Depart-
ment. Very promptly thereafter the War Department promulgated Gensral
Order No. 7, 1918, which required review by a board of review in the
Office of the Judge Advocate General or in a brench office before any
serious sentence by court-martial could be carried into execution.
General Order No. 7 served as a pattern for appellate review in the
Army. TIts essential provisions became statutory in 1920 as Article of
War 503. It wes modified by Article of War 50 in the 1948 revision of
the Articlesof War which empowered the boards of review to weigh
evidence, judge the credibility of witnesses, and determine comtroverted
questions of facte A judicial council for the further review of serious
cases, with power to consider the propriety as well as the legality of
sentences was also created.

The Navy's present appellate review system, like that prescribed
by General Order No. 7, is not statutory.
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Prerequisites To Execution Of Sentences

This brings us to the next development--the Uniform Code of Military
Justice. The prerequisites to the execution of court-martial sentences
as approved by the convening authority are these:

Sentences extending to death or involving a general or flag
officer may not be executsd until thsy are:

1. Affirmed by a board of review (Art. 662,_2),
2. Affirmed by the Court of Military Appeals (Art. 67b(1)), and
3. Approved by the President (Art. 7la).

Sentences extending to dismissal may not be executed until they
are:

1. Affimed by a board of review (Art. 66b),

2. Affirmed by the Court of Miliﬁary Appeals if reviewed by
it pursuant to Article 6]3(2) or (3), and

3. Approved by the Secretary of the Department (Art. 71b).

Sentences to dishonorable or bad conduct discharge, or confine-
ment for one year or more, or any sentence which includes an
unsuspended punitive discharge may not be executed until they are:

1. Affirmed by the board of review (Arts. Tlc, 72b), end
2. Affirmed by the Court of Military Appeals if reviewed by
it pursuant to Article 67b(2) or (3) (Art. Tle).

Review In Other Cases

All other sentences by court-martial, unless suspended, may be
ordered into execution by the convening authority when he approves a
sentence (Art. 71d). These latter sentences, howsver, are reviewed by
higher authorities, as you have seen in the conference on inferior
courts; and general court-martial sentences, which do not involve
general or flag officers, extend to death, dismissal, discharge, or
confinement for a year or more, are reviewed in the Office of the
Judge Advocate General subjeot to being referred to a board of review
which may affirm the sentence in whole or in part or set it aside
like any other sentence reviewed by it under Article 66.

The Appellate System

The most convenient way to become oriented in the operation of
the appellate system of the code is to follow the progress of the
various types of cases on the chart.
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Review Under Article 69

Let us follow the progress of the simplest case--a general court-
martiel case in which the sentence as approved by the convening authority
does not require automatic review by a board of review. Such a case
might be one in which the sentence extends to confinement for six months
and partial forfeitures or, in the case of an officer, a reprimand
and forfeitures.

When the convening authority approves such & sentence he will
order its execution or suspension, publish an order of execution as
indiceted in appendices 1l and 15, and forward the original of the
record to the Cffice of the Judge Advocate General of the accused's
armed force for examination pursuant to Article 69. If the examiner
finds the record correct in law and fact and the Judge Advocate General
finds no objection to the findings and sentence the matter is ended
end the case goes to file, The convening authority will be advised
of the finding. Suppose, however, that the exeminer decides that ,
the record is not correct to support the sentence. In such a case, if
the Judge Advocate General agrees with the examiner, the case is for-
warded to & board of review. If the accused had not conditionally
requested representation before the board under paragraph 1;8j(3) the
Judge Advocate Gemeral will notify the accused of the reference to the
board of review in order to eneble him to get representetion, provided,
of course, that he acts promptly. The board of review will act on
the case in the same manner as it would act in any case coming to it
automatically under Article 66. The appellete review ends with the
action of the board of review unless the Judge Advocate General orders
the case forwarded to the Court of Military Appeals. The accused does
not have the right in such s case to petition the Court of Military
Appeals for e grant of a review. If the case is forwarded to the Court
by the Judge Advocate General he must advise the accused snd the appellate
defense counsel of his action.

Review Of Cases Involving Punitive
Discharge Or Confinement For 1 Year Or More

Next let us follow the progress of cases in which a bad conduct
discharge, or a dishonorable discharge, and confinement is adjudged.
Ve will pick up the case with the action of the officer exercising
general court-mertial jurisdiction (or with a Navy officer authorized
to forward special court-martial cases directly to the Judge Advocate
General's office). In this discussion we are not concerned whether

the record involves a general or special court-martial case.
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If the sentence involves coufinement for less than a year and
the convening authority decides to suspend the discharge he will
publish en order of execution with respect to the confinement at
hard labor and forfeitures and order the suspension of the discharge.
If the sentence to confinement is for a year or more or if the
convening authority decides not to suspend the discharge he will
publish a preliminary court-martiel order showing the charges,
findings, the sentence, and his action on the record. He will not
order sny part of the sentence into execution. See forms in
appendices llic and 15a.

The convening authority must also make up his mind, in accordance
with Departmental reguletions, as to what disposition to make of the
accused with respect to temporsry custody pending completion of the
appellate review. His action must show the temporary custody, for,
as you will see, it will become crucial that the Judge Advocate
General know where he can get ahold of the accused after the board
of review has acted. If the accused is transferred from the command
designated as having temporary custody the Judge Advocate Genersal
must be notified promptly. This is covered in paragraph 96.

Another thing the steff judge advocate or legal officer should
do before the record is forwarded is to determine whether or not the
accused wents appellate counsel. Under paragraph Li183j(3) the accused
has 10 days after sentence is adjudged to make up his mind whether
he desires to be represented by the appellate defense counsel before
the board of review. Ordinarily the request, if any, should accompany
the record., If the accused does not make such & request the board of
review need not delay the disposition of the case, and if it has
acted before a belated request reaches it the accused is deemed %o
have waived his rights to appellate counsel.

Yhen a1l these things have been accomplished the record of trisl,
in triplicate, with preliminary order, request for counsel, etc., is
forwarded to the Judge Advocate General of the accused's armed force.

When the record reaches that office the original will go to the
board of review and the copies will go to appellate govermment and
appellate defense counsel. If the accused heas requested representation
or if the Judge Advocate Gemeral so directs, appellate counsel--or
civilien counsel provided by the accused--will be given sufficient
time to prepare their argument and file briefs. After hearing any
argument snd considering eny briefs, the board of review will consider
the correctness of the record in law and fact. Like the present Army
and Air Force boards of review it has the power to weigh the svidence,
Judge the credibility of witnesses, and determine controverted
questions of fact with due regard to the fact that the court heard
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and sew the witnesses. It may decide not only whether the sentence
is legal but also whether it is appropriate. :

Affirmation by board of review.--Let us first assume that the
board of review has alfirmed the seatence in whole or in part. The
record and the decision of the board of review will be considered by
the Judge Advocate General or one of his assistants to determine
whether or not he should forward the case to the Court of Military
Appeals. If the Judge Advocats General decides to forward the case
he will notify the accused and his appellate counsel of his order and
gzive them an opportunity to be represented before the Court of Militery
Avpeals., The Judge Advocate General may also consider the propriety
of the sentence, and if he deems that any mitigating action undsr
Article 7L is appropriate he may forward the record to the Secretary
or, if the Secretary has sutvhorized him to exercise power to remit or
suspend, he may take such action as the Secrebary may have authorized.

If the Judge Advocate General agrees with the decision of the
board of review and finds no reason for taking either mitizating
action or forwarding the case to the Court of lilitary Appeals he will
send two copises of the board of review's decision to the officer
exercising gemneral court-martial jurisdiction over the command which
ineludses the accused at that time. He will instruet that officer to
couse a copy of the decision to be served on the accused. This copy
will bear an indorsement advising the accused that he has 30 days
from the date of notice to petition the Court of Military Appeals,
through the officer exercising general court-martial jurisdiction,
and through the Judge Advocats General, for a grant of review on
quesiions of law only. If the accused has been transferred from the
command of the convening authority a copy of the decision of the
board of review will be furnished the original convening authority
for his informmation. T[wo copies of the accused's receipt for the
decision of the board of review will be forwarded to the Judge Advocate
General's office so that the Judge Advocate General and the Court of
Military Appeals will be in a position to know when the appeal period
starts and when it will end.

If the accused does not forward his petition for a grant of
review within 30 days, the officer then exercising general court-
martial jurisdiction (or such other authority as may have been
designated by the department) will publish a supplementary court=-
martial order which will refer to the initial order and order the
sentence as affirmed or modified into execution. See forms in
appendix 15b.

If, without modifying the action of the convening authority, the
board of review affirms a sentence to suspended discharze and confine-
rent for less than one ysar, no supplementary order of execution is
NOCESSarye
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If the accused files a timely petition for a review it must be
promptly forwarded to the Judge Advocate Generel. The latter will
extract sufficient copies for appellate counsel and then forward it
to the Court of Militery Appeals.

Under Article 67c¢c, the Court of Militery Appeals has 30 days
within which to decide whether it will grant a review. Bear in mind
that the court cannot consider any question except one of law. If
the petition attacks the weight of the evidence or the propriety of-
a severe but legal sentence, the Court of Military Appeals has no
appellate jurisdictionm.

If the Court of Military Appeels gramts a review, no order of
execution can be promulgated until the court hes finally disposed of
the case. It acts only with respect to findings and sentences as
approved by the convening suthority end as affirmed or set aside as
incorreot in law by the boards of review. The court need not consider
eny matters except those raised by the accused's petition or by the
Judge Advocate General,

The action of the court might be in the form of a setting aside
of the sentence with or without a rehearing--or it might involve a
return of the record to the board of review for further proceedings.

Setting aside by the board of review.--Let's go back to the board
of review. oSuppose the board sets aside a sentence. It may order a
rehearing, subjeet to the limitations covered in Conference Tb, or
it mey dismiss the charges. The case goes to the Judge Advocate
General who will decide whether he wants to forward the case to the
Court of Military Appeals. If he decides to forward the case he
will notify the accused and aeppellate defense counsel. If he does
not deem review by the court necessary he sends the decision to the
convening authority for necessary action. Ordinarily, if the board
hes dismissed the case, the decision will go to the officer exercising
general courb-martial jurisdiction over the sccused who will publish
the necessary orders based on the forms in appendix 15b., If a
rehearing is ordered by the board, the decision will ordinarily go
to the original convening authority who will decide whether or not
a rehearing is practicable. If he decides that it is impracticable
he will dismiss the charges. Even when a rehearing is ordered--and
this is a change for the Army end Air Force--a supplementary order
will be published in order to make of record the period of confinement
for which the accused may receive credit on the execution of any
sentence adjudged on the rehearing. See the last form of Appendix 15b,

If charges are dismissed, all rights, privileges, and property
of which the accused has been deprived, except on executed dismissal
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or discharge, will be restored in the supplementary order (Art. 75).
The mentioned exceptions occur in new irial cases which will be
discussed later in this conference.

Review Of Dismissal Cases

A case in which the sentence involves the dismissal of an officer,
cadet, or midshipmen is processed just like the cases we have just
discussed up to the point of notice on the accused of the decision
of the board of review in cases in which the dismissal is affirmed.
If the accused does not file a timely petition for a review through
the officer exercising genersl court-martial jurisdiction over him,
the latter must notify the Judge Advoocate General promptly. This is
not in the Manual but will probably appear in regulations. When
such notice has been received, or if a timely petition is forwarded
and the Court of Military Appeals has disposed of the case, the Judge
Advocate General will forward the record to the Secretary of the
Department for his action.

The Secretary has the powsr to approve, disapprove, remit, or
commute the sentence or any part thereof. In time of war or national
emergency he may commute a sentence of dismissal to reduction to any
enlisted grade. The order promulgating the Secretary's action in
such a case will be published by the Department. Of course, the
preliminery order and any supplementary order in ceses wherein the
sentence has been set aside are published in the field as in other
cases.

Review Of Presidential Cases

Lastly, we will take a brief look at cases involving a sentence
to death or involving a gemeral or flag officer. If the board of
review sets aside such a sentence it follows the course we have
indicated for other casses. It either goes back to the field for a
rehearing or is dismissed unless the Judge Advocate General forwards
it to the Court of Military Appeals.

If the board affirms the sentence it will go automatically to
the Court of Military Appeals with the Judge Advocate General's
recommendations in the premises. If the Court sets the sentencs
aside, it mey either order a rehearing, subject to the usual limite- -
tions, or dismiss the proceedings. If it affirms the sentence, the
oase goes to the Secretary of the Department for the action of the
President. The President takes the final action in the case. He has
the power to approve, disappfbve, commute, or to suspend sentences,
but he may not suspend a death sentence. Orders promulgating the
President's action are published by the Depertments.
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Court=Martial Orders

The menner of promulgating court-martial sentences by a
preliminary order and by a later ordor ammouncing the results
of affirming action will probably appear familiar to the Navy.
However, Army and Air Force officers will wonder why it was neces-
sary to depart from the old procedure of publishing only one court-
martial order promulgating the entire proceedings and f{inal results
of action on & record of trial. Let me review this feature.

In paragraph 99 it is provided that a general or special court=-
martial order promulgating findings, sentence, and action of the
convening and higher authority will be published in the field before
the record of trial is forwarded to the Judge Advocate General.
Thereafter, when the sentence becomes final a supplementary order of
execution is published.

The reasons for adopting this procedure were to facilitete
expeditious action upon a sentence. Boards of review will inevitably
be slower in acting upon records in view of the provision in Article
70 for free appellate counsel than was the case heretofore. Writing
briefs and preparing for arguments in many cases takes time. Here-
tofore, after action by the board of review the sentence was ordinarily
in such shape that it could be immediately ordered into execution.
Under the new procedure a 30 day appeal period plus time for notice
intervenes, and if a timely petition for a review is filed, the order
of execution caunnot be promulgated until the Court of liilitary Appesals
has acted. This might entail a very long time.

In most cases arising overseas or on board a ship the accused,
of necessity, will have been transferrsd out of the com:and of the
convening authority by the time the sentence can be carried into
exocution. Therefore, it would be more expeditious to provide that
the final order of execution may be issued by the oificer exercising
general court-martiel jurisdiction over the accused at the time the
case becomes final rather than to engage in a time consuming corre-
spondence with the original convening authority. If the accused is
transferred from the command in which the trial was held, it is
desirable that a court-martial order showing the status of the case
and his status accompany him. The preliminary order accomplishes
this requirement. When the board of review has acted, the dJudge
Advocate General can expeditiously transmit its decision to the
officer who now has control over the prisomer, thus starting the
appeals period to run at a much earlier date than it would if a copy
of the decision of the board of review was sent to the original
convening authority who would have to transmit it by successive
indorsement to the place where the accused is to be found. When the
case becomes final, a simple order of exscution referring to the
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original order and providing explicitly what sentence has been
affirmed and is ordered execubed will be sufficient.

The forms for such an order in appendix 15b are intended to
be used only with respect to orders of execution promulgated in the
field. If for any reason the order of promulgation is issued by
the Department concerned, the Department is free to use whatever
form it desires. Perhaps the Navy will continue to publish orders
of execution in the Department by means of en bloc orders as is
the present practice.

Need For Expeditious Action

From a consideration of the entire appellate procedure and its
ramifications it can readily be seen that expeditious aotion on the
part of all those concerned in the administration of military Justice
is essential to prsvent a breakdown of the system. If a substantial
percentage of say, 15,000 prisoners per year petitiomn the Court of
Military Appeals for a review, the court, which consists of only
three judges, mey well become overburdened. Frivolous appeals should
be discouraged. It should be emphasized by all concerned that the
Court of Military Appeals can entertain only matters of law, and
without discouraging meritorious appeals, accused persons should be
advised by their counsel that if their records of trial do not present
any substantial question of law their petitions for apneal are a
waste of time.

Another point which must be emphasized to administrative person=-
nel concerning the processing of prisoners is that it is highly
essential that the Judge fdvocate General of the armed force concerned
be kept advised of any change in the temporary custody of the accused
as required by paragraph 96. You can readily see the delays which
will ocour if the Judge Advocats General, relying upon the stetament
in the action of the convening authority, dispatches a decision of
the board of review to a place to which the accused has either not
been sent, or from which he has departed. Such incidents will probably
add a month or more to the time necessary for the final disposition
of the case. All this time the accused will remain en unsentenced
prisoner, but he will continue to receive credit on any confinement
adjudged.

The soundest way to prevent a breakdown in the appellate system
and to preserve military manpower is %o take very seriously the policy
announced in paragraph 30f:

"Subjeot to jurisdictional limitations, charges against
an accused, if tried at all, should be tried at a single trial
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by the lowest court that has the power to adjudge an appropriate
and adequate punishment."™

The policies ammounced in paragraph 129 relating to disciplinary
punishment, if adhered to, will also serve to cut down the court-
martial rate.

Chapter XXI
NEW TRIAL AND RELATED MATTERS

Historical Background

In introducing the subjeect of new trials it is well to consider
some rocent history. At the end of World War II there was the
customary post-war reaction to the administration of military justice
in the Army. Sonme people felt thet during the war, when some ten or
twolve million men and women had become persons subject to military
law, miscarriages of justice were bound to arise. It was also felt
that the Army's appellate system, operating in high gear and perhaps
on a mess8 production basis, must have overlooked some miscarriages
of justice. To provide a remedy for these cases, which proved to be
rare, Article of War 5% was enacted as a part of the 1948 revision
of the Articles of War.,

This article provided that under such regulations as the President
might prescribe the Judge Advocate General is authorized, upon applica-
tion of an accused person, and upon good cause shown, to grant a new
trial or to vacate a sentence and restore rights, privileges, and
property lost as a result of an executed sentence. It further provided
that in such cases the Judge Advocate General is authorizsd to
substitute for an executed dismissal, dishonorable discharge, or bad
conduct discharge, a form of discharge authorized for administrative
issuance., Application was required to be made within ons year after
final disposition of the cese upon initial appellate review except
that in World War II cases, application must be submitted within one
year after such appellate review, or within one year after the
termination of the war, whichever is the later date. An accused was
permitted only one application. The provisions of Article of War
53 applied only to general court-martial cases and to special court-
martial cases in which thers had been adjudged a bad conduct discharge.

In spite of the clamor concerning the administration of military
Jjustice less than 1/3 of 1% of the persons tried in the Army and the
Air Force since 7 December 1941 have felt so strongly that they were
the victims of an injustice that they took the trouble to apply for
& new trial. The number who presented meritorious grounds for such
relief were infinitesimal.
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Article of War 53 was sapplicable only to the Army and the Air
Force. In considering the Uniform Code of Military Justice Congress
felt that similar relisf with respect to possible wartime injustices
erising in the Navy and the Coast Guard should be accorded to the
personnel of those serviess. Consequently section 12, a substantial
reenactment of Article of War 53, wes adopted and made applicable
to all of the services. It became effective on 5 May 1950 and is
applicable only to cases involving offenses comitted during World
War II. It is provided that with respect to section 12 and Article
of Viar 53, World War II is deemed to end as of 31 May 1951, the date
the Code and the Manual become effective.

Article 73 And Seotion 12 Comparsed

In order to come under the provisions of section 12 sm offense
must have been committed on or after 7 December 1941 and before mid-
night of the night 30-31 May 1951. It doss not matter when the trial
is held; the critical factor is whemn the offense was committed.
. Persons who commit offenses on or after 31 May 1951 have no remedy
under section 12 and conversely persons who commit offenses before
31 May 1951 have no remedy under Article 73, the permanent new
trial provision of the code. The service men who deserts on 30 May
1951 and is apprehended ten years later will have one year after
final disposition of the case on appellate review to petition the
Judge Advocate General for relief under section 12. If he deserts
the next dey, 31 May 1951, he will have to proceed under Article 73.

The general provisions of paragraph 110 which provides the
regulations for new trials under section 12 stem largely from Chapter
XXII, MCM, 1949, and Executive Order No. 10190, 8 December 1950,
which implements section 12 with respect to the Navy and the Coast
Guard. Since most of you are femiliar with these provisions, it will
be well only to point out wherein the relief under section 12 differs
from the relief afforded by Article T3,

Grounds for relief.-~TFirst of all the relief under section 12
is "for good cause shown" whereas the ground for relief under Article
73 is limited to "newly discovered evidence or fraud on the court."
Good cause under section 12 is deemed to exist only if all the facts
and circumstances of the case and the matters presented with the
petition convinces the Judge Advocate Gemeral that an injustice has
resulted from the findings and sentence. An error constitutes "good
cause™ only if it had a substantial contributing effect upon the
findings of guilty or the sentence. Newly discovered evidence and

158



fraud on the court are grounds for relief under either section,
Paragraph 109d states what constitutes newly discovered evidence
or fraud on the court and gives some examples.

The Chief of the Army New Trial Division has recently stated
that upon occasions epplicants for a new trial under Article of War
53 have presented rather novel views as to what constitutes good
cause. Such reasons for relisf have been given as that it was
expensive to confine the prisoner, that a case was tried on Friday
the thirteenth, following a tornado, and a week after the death of
President Roosevslt, that an applicant should be released to marry
the mother of his child, and that the perpetrator of a rape should
bs freed because he had merely violated a minor Army Regulation
(Article of War 92).

Needless to say the Judgé Advocate General disagreed with the
applicants in these casses,

Type of relisf.--The relief which may be granted differs under
the two provisions. Under section 12 the Judge Advocate General may
not only grant a new trial but he may al.so, without ordering a new
trial, vacate findings and sentences, and restore rights, privileges,
and property affected. He may also substitute for an ixecuted
discharge or dismissal, a form of administrative discharge. In actual
practice, experience has shown that when an accused convinces the
Judge Advocate General that meritorious grounds for relief exist,
there is usually no need to go through the formality of a new trial.
New trials under Article of War 53 have been very rare. Under Artiole
73 relief is limited to the granting of a new trial. It is, however,
stated in paragraph 109f that if the Judge Advocate General is of
the opinion that meritorious grounds for clamency action under Article
Tl have been sstablished but that a new trial is not indicated, he
may bransmit the petition and related papers to the Secretary of a
Department with his recommnendations in the premises for remission,
gsuspension, or for the substitution of an administrative form of
discharge for a discharge or dismissal heretofore executsd.

Time allowed for petition.--Another difference between these
two sections is the time psrmitted for a petition.  Under section 12
a petition may be presented within one year of final action on the
record on appellate review, or at any time before 31 May 1952,
whichever is the later date. Under Article 73 the petition must be
filed within one year after action by the convening authority.

Who may act on a petit}on.--still enother difference pertains
to who may act on the petition. Under section 12 the Judge Advocate
General acts on the petition. Under Article 73 the Judge Advocate
General acts, unless the case is before the board of review or the
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Court of Military Appeals. If the case is thus under review, the
board of review or the Court of Millitary Appeals will act on the
petition. One problem under section 12 which is clarified by the
Manual is, which Judge Advocate General will act on the petition
with respect to offenses committed by persons who were members of
the Army Air Corps when it was part of the Army during World War
II, and who will act on Coast Guard cases when the Coast Guard is
part of the Navy. In paregraph 110c it is steted that the dJudge
Advocate General of the Air Force will act on petitions of persons
who were members of the Air Corps, the Army Air Forces, or the
United States Air Force &t the time of trial. Petitions submitted
by those members of the uoast Guard who were serving in the Coast
Guard at the time of trial will be acted upon in the department in
which the Coast Guard is serving at the time the petition is submitted.

Conduct of new trials.--liost of what I have discussed up to
this point is of direct interest to the New Triels Division in the
various Judge Advocate Generals' offices. The actual conduct of
the trial and action of the convening authority will be of more
direct interest to steff judge advocates and legal officers.

Please refer to parsgraph 109g, Conduct of the new trial (under
Article 73). -

First of all, by Presidential Regulation the rule as to the
composition of courts for rehearings stated in Article 63b is extendsd
to New Trials. Persons who were members of the court which first
tried the case ars not eligible to sit as members on a new triel.

An accused may not be tried for any offense of which he was found
guilty on the first trial and -- because this is an extraordinsry
remedy - it is also stated that no new offense may be added for trial
in the new trial. TFinally the sentence adjudged may not exceed the
sentence adjudged upon the former trial. In this respect the militery
rule is more lenient than that of Federal courts in which there have
been some cases where an accused person was sentenced to death upon
a - new trial, although the sentence he received on the original trial
was to life imprisomment. The limitations on membership, offenses
which may be tried, end sentences which may be imposed are equally
applicable to new trials under Article 73 and section 12,

Now we come to an important difference. This involves whether
an accused must be credited with executed portions of the original
sentence on the execution of the new sentence. As I have indicated
earlier, the general rule in Federal courts is that the granting of
a new btrial vacates the original sentence and the new trial may be
held without any limitations based on the original sentence. The
accused waives double jeopardy and mey receive a more severe sentence
than that adjudged originally. The entire sentence may be executed

160



anew., This was also the view of the Judge Advocate Gemeral Qffice of
the Army, except that under Article of Var 53, as construed by him,
the new sentence might not exceed the original sentence adjudged.
However, the accused might be reguired to serve the entire sentence
adjudged on a new trial. The time served under a previous sentence
wes considered for clemency only. This rule is carried over with
respect to new trials under section 12.

With respect to new triels as to offenses committed after the
Uniform Code of Military Justice goes 'into effect, oconsideration of
Article 75E.was required. This article provides:

"Under such regulations as the President mey prescribe,
all rights, privileges, and property affected by an executed
portion of the court-mertial sentence which has been set
aside or disapproved, except an executed dismissal or dis-
charge, shall be restored unless a new trial or rehearing is
ordered and such executed portion is included in a sentence
imposed upon the new trial or rehearing."

In the report by both the Senate and House Committee relative
to Article 755 the following explanstion is mads:

"If a new trial or rehearing is ordered, restoration
is to be made in regard to such part of the original
sentence as is not adjudged upon the new trial or rehearing."

Congress evidently contemplated that the executed portion of a
sentence may be included in a new sentence. Since restoration must
be made as to such part of the originel sentence as is not adjudged
on a new trial, it follows, by necessary implication, that Congress
intended the accused to be credited with any executed portion of
the original sentence in determining how much of a sentence adjudged
at the new trial is actually to be executed.

This brings us to the question of who should do the crediting, -
the court, the convening authority, or the persons charged with the
. administrative execution of sentence?

If the court were to do the crediting in its sentence, many
absurd situations might arise. Suppose that an accused has served
all of his original sentence and, in order to vindicate his honor,
he asks for, and receives, a new trial. He is again convicted. If the
court were to do the crediting in its sentence no sentence could be
adjudged, and it would be impossible to ascertain what the court
considers an appropriate sentence. Consequently paregraph 109g(3)
provides thet the court will adjudge whatever it deems to be an
appropriate sentence for the offense and that it should not take
into consideration eny credit for the prior execution of the sentence.
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Consideration was given to requiring that the convening authority
should compute the credit to which the accused might be entitled.
It was felt that this would involve consideration of many fairly
complicated problems which could be solved only by access to all of
the accused's persomnel records. IFor exemple, the convening authority
would have to ascertein whether or not the accused had been absent
in escepe during the prior execution of a sentence to confinement; or
whether there was any other inoperative time. Questions of abatenment
for good time would enter into the computation. He would have to
ascertain just how much of a forfeiture had or had not been collected.
These complications ruled out crediting by the convening authority.
This lef't orly the persons charged with the duty of exsecuting the new
sentence - who usually have ready access to all pertinent records.
(see par. 1691)

Action of convening authority and secretary of a department,--
You will recall That with respect to original sentence, and sentences
adjudged on rehearings, that the officer who takes final action on
the record will restore all rights, privileges, and property affected
by any sentence which has been disapproved or set aside. When we
come to the matter of new trials we find that the Secretary of a
Department is the only authority competent to give relief with respect
to an executed dishonorable discharge or bad conduct discharge. He,
alone, has the power under Article 75 to substitute an administrative
discharge for an executed punitive discharge. He has similar powers
with respect to an executed dismissel, and the President alone has
power to reappoint a dismissed officer under Article 75c. Therefors,
it appears that a good deal if not all of the restoration must, by
law, be effected by the Secretery of a Department or by the President. .
Restoration with respect to other portions of a sentence mey present
fairly complicated problems which require access to departmental
records. Therefore, the Menual provides in paragraphs 1l0%h to k:

e+ The convening authority will not order any portion of
s sentence adjudged upon a new trial into execution although he
will approve or disapprove the sentence, in whole or in part,
as in other cases,

b. Irrespective of the sentence or the type of court which
imposed it the record of triael of a new trial will be sent to
the Judge Advocate General's Office,

6. Final action will be taken by the Secretary of the
Department, and

de Orders of execution, restoration, etc. will be effected

as a result of the action of the Secretary or the President,
and will be promulgated by Departmental orders.
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Sentences adjudged under section 12.--Our next problem is, what
is the crediting requirement under Section 12?7 1In paragraph 110h
the principles of paragrephs 109g(1) and (2) are made applicable to
new trials under section 12 but not the principles of 109g(3). Thus
the rule applicable under Article of War 53 is carried forward to
section 12 under the authority of section l, of the acot, which provides
that:

"A11 offenses committed and all penalties, forfeitures,
fines, or liabilities incurred prior to the effective date
of this Act under any law embraced in or modified, changed,
or repealed by this Act may be prosecuted, punished, and
enforced, and action thereon may be completed, in the same
mamner end with the seme effect as if this Act had not been
passed."

If you will turn beck to paragraph 8lb you will notice that
since the accused is not entitled to mandeTory credit, the court upon
a new trial under section 12, may consider the previous execution of
the sentence as a matter in mitigation.

In paragraph 110i it is stated that the convening authority on
s new trial under section 12 may also consider the executed portion
of the original sentence as & matter in mitigation. He will not,
however, order any such sentence into execution. Here again the
Secretary of the Department will teke the final action.

Right Of Dismissed Officer To Trial By Court-Martial

Paregraph 111 is concerned with a very rare situation. In section
10 of the Act there are reenacted the provisions of Article of War
118 with respect to the President's power, in time of war, to dismiss
an officer.

Article l; of the Code stems from the old RS 1230. The revised
statute provided that sn officer dismissed by order of the President
in time of war had the right to demand & court-mertial. If the court-
martial did not adjudge dismissel or death, or if the President
failed to convene & court within six months, the dismissel became void.

In the few instances when RS 1230 was invoked the courts cast
grave doubt as to its constitutionality. Under Article II, section
12 of the Constitution, the President, with the adviee and the consent
of the Senate, was given the power to appoint officers of the United
States. RS 1230 purported to give a court-martial the power to
appoint an officer. MNoreover if no court martial was convened, an
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appointment would purportedly have been effected by operation of law,
The Supreme Court consistently avoided the constitutional gquestion
whenever the protlem was presented by finding that a dismissed officer,
who filed & claim for pay, was not entitled to pay since his position
vacency had been filled by & new appointment before he could cleim
relisef under RS 1230. Sometimes the Supreme Court went so far as to
say that the former officer was guilty of laches in waiting as long

as three months to apply for & court-martial. See Wallace v. United
States, 55 Ct Cl, 369; affirmed 257 U.S. 54l.

Article i of the Code is consistent with the Constitution in
that it does not purport to reappoint such a dismissed officer to
his commissioned status either by action of the court-martial or by
operation of lawe. It merely provides that if the President fails
to convene a court-martial, or if a court-martial acquits the accused,
or adjudges a sentence less then dismissal or death, the Secretary
shall substitute for the dismissal an administrative form of discharge.
If the dismissed officer is to get back on the rolls at all the
President alone may reappoint him. Notice that upon any such reap-
pointment the dismissed officer becomes an inferior officer of the
United States because Congress did not require that his appointment
be made with the advice and consent of the Senats. But the officer
won'!t mind his inferior status very much because he will get back
such rank as the President thinks he would have attained had he not
been dismissed, and he will be entitled to all back pay and allowances.
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&

Matters dealing with insanity are becoming increasingly more
popular in criminal law and court-martial practice. I don't know
whether criminologists or psychiatrists are in a better position to
explain why there is such a rising incidence in mental instability,
but whatever the reason may be, it was thought of sufficient impor-
tance in the writing of the 1949 Manual to devote an entire chapter
to this subject.

Insanity as used in this chapter is defined as pertaining to
two conditions:

1. Lack of mental responsibility, that is inability
to distinguish right from wrong or inability to adhere to
the right. This affects the question of guilt or innocence.

2. Lack of mental capacity, that is inability to under-
stand the nature of the proceedings and intelligently to
conduct or cooperate in the defense of the case., This affects
the fairness of the trial.

lack of mental responsibility.~-This paragraph was based upon
paragraph 110b, MCM 1949. The standard for determining mental
responsibility remains unchanged insofar as the Army, Air Force, and
Coast Guard are concerned, but the irresistible impulse test is new
to the Navy. However, the discussion has been somewhat expanded to
eclarify the following conditions inherent in the standard:

1. The inability to distinguish right from wrong or
to adhere to the right must be the result of mental (as
distinguished from moral) defect, disease, or derangement.

2. The inability to distinguish right from wrong or
adhere to the right must be complete and not merely partial.
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The first proposition was thoroughly discussed in the 1949
Manual, The weight of authority in military as well as civil cases
is that the defense of insanity with respect to lack of mental
respensibility is available only where the mental condition is the
result of disease, destruction, or malfunction of the mental func-
tions as contrasted with the moral or character functions of the
nervous system. This distinction becomes important when one considers
the numerous psychopathic cases in which the defense of irresistible
impulse might be raised. Many psychiatrists do not hesitate to
testify that a sex psychopath or any person subject to criminal ten—
dencies cannot resist--or has tremendous difficulty in resisting-~the
impulse which leads him to commit a sex or other type of offense.
The explanatory provisions in MCM 1949 have been of great help in
keeping psychiatrists and courts from applying the irresistible impulse
test to criminals who are merely antisocial.

The second proposition pertaining to the rule that mental irre-
sponsibility must be complete requires further elaboration. Tradi-
tionally it has been stated that to constitute irresponsibility, a
mental disorder must completely deprive the accused of ability to
distinguish right from wrong or to adhere to the right. Mental

disease, as such, is not always sufficient to constitute lack of
mental responsibility. The right or wrong test is derived from
Daniel M'Naghten's case (18L3), 8 English Reprint 718, in which the
House of Lords held that the defense of insanity was available only
when the accused, within the framework of his insanity, believed that
he was doing a lawful act. The example used in the text was

derived from the M'Naghten case. It shows that insanity is a defense
when the accused, laboring under a delusion, kills in what he believes
to be self-defense, but not when his delusion causes him to kill in
revenge for some imagined injury to his reputation. Thus a man might
be a paranoid and still be crimihally responsible if he knows his

acts are unlawful and if he can resist the impulse to commit the unlaw-
ful act.

Heretofore the Navy did not recognize the defense of irresistible
impulse. The Army, Air Force, and Coast Guard, on the other hand,
recognized that a truly irresistible impulse which is a result of
mental disease is a defense. Colonel Winthrop recognized this defense
in 1898. See pages 294 to 296, Winthrop's Military law and Precedents.
The Federal courts have also recognized the defense. In Smith v.
United States, 36 F. 24 548, the Court of Appeals for the District
of Columbia reversed a murder conviction in which the trial court had
failed to instruct the jury as to the irresistible impulse test:

"We think the charge erroneous in point of law in
that it ignores the modern well established doctrine of
irresistible impulse. The English rule, followed by the
American courts in their early history and, still adhered
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to in some States, was that the degree of insanity which
one must possess at the time of the commission of crime

in order to exempt him from punishment must be such as to
distinctly deprive him of understanding and memory. This
harsh rule is no longer followed by the Federal courts or
by most of the State courts. The modern doctrine is that
the degree of insanity which will relieve the accused of
the consequences of a criminal act must be such as to create
in his mind an uncontrollable impulse to commit the offense
charged. This impulse must be such as to override reason
and judgment and obliterate the sense of right and wrong to
the extent that the accused is deprived of the power to
choose between right and wrong. The mere ability to dis-
tinguish right from wrong is no longer the correct test
either in civil or criminal cases where the defense of
insanity is interposed.®

The irresistible impulse test was assumed by the Supreme Court
to be part of the correct standard of mental responsibility in
Fisher v. United States, 328 U.S. L63.

You will find a very good discussion of the whole subject of
insanity in the sense we are using the term in a joint Army and Air
Force publication, T™ 8-240 and AFM 160-1L2, Psychiatry in Military
Law. This pamphlet will guide both military lawyers and military
psychiatrists along the lines of the approved doctrines. In con-
nection with the irresistible impulse test this pamphlet, at page 5,
states a very useful rule of thumb which should, however, be applied
with caution:

"If the medical officer is satisfied that the accused
would not have committed the act had there been a civil or
military policeman at his elbow, he will not testify that
the act occurred as a result of an 'irresistible impulse.'
No impulse that can be resisted in the presence of a high
risk of detection or apprehension is really very 'irresistible.'™

- 120¢ Mental capacity at time of trial.--This paragraph discusses

- "~ briefly mental capacity. Mental capacity pertains only to the
accused's ability to understand the nature of the proceedings and
to participate intelligently in his defense. It does not go to the
question of guilt or innocence, but merely to the capacity to stand
trial. Thérefore, an accused should not be acquitted solely because
he lacks mental capacity. Instead, the proceedings should be abated.

121 Inquiry before trial.—-If it appears to anyone connected with
pending charges that there is reason to believe that the accused is or
was insane, the matter should be investigated, and if possible disposed
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of, before trial. A report should be made through appropriate
channels to the commander who is in a position to direet or request
an examination by a psychiatrist or by a board of medical officers,
If a board is used at least one menber should be a psychiatrist.

The board or the psychiatrist should be furnished all necessary
data pertaining to the offense and should be fully informed of the
reasons for doubting the accused's sanity. The report should include
answers to the three questions propounded in paragraph 121 but it
should not ordinarily be limited to the "Yes" or "No" answers to
those questions. Insofar as Army and Air Force psychiatric reports
are concerned the report should follow the form prescribed in Section
IV, paragraph 18 of TM 8-2L0, AFM 160-42. It is particularly impor-
tant that this report be complete because the factual observations
of the psychiatrist contained in the report are admissible under the
official records and business entry exceptions to the hearsay rules
whereas the opinions of psychiatrists including the answer to the
three questions stated in paragraph 121 are not generally admissible.
0f course, recitals of previous criminal acts of the accusad and ‘
statements of witnesses as to the circumstance of the offense charged
do not come within these exceptions to the hearsay rule so as to
allow their reception in evidence as a part of the report (MCM 1951,
par. 1Lhd).

It is to be noted also that an examination similar to that
discussed in this paragraph may be reguested or ordered at any stage
of the proceedings before, during, or after trial.

Presumption of sanity; reasonable doubt, burden of proof.--In
paragraph 122a there is a discussion of the presumption of sanity
and the burden of proof. The burden of proving the sanity of the
accused is always on the prosecution, but the accused is presumed
initially to be sane and to have been sane at the time of the offense.
In the absence of any indication to the contrary, it is not necessary
for the court to inquire into the matter of sanity or for the prose-
cution to introduce any evidence on this issue. ¥hen, however,
substantial evidence tending to show that the accused is insane or
was insane is introduced, the issue of sanity becomes an essential
one in the case. But unless such evidence is of such nature that it
cannot reasonably be disbelieved, it does not necessarily rebut the
presumption of sanity. The court may always consider the presumption
of sanity together with all the evidence in the case in arriving at
its determination (Davis v. U. S., 160 U.S. 469, L87). If, after
considering the evidence and the presumption of sanity, a reasonable
doubt as to the mental responsibility of the accused remains the
court must find the accused not guilty. If a reasonable doubt as to
the mental capacity of the accused remains the court will adjourn
and transmit the record so far as it has proceeded to the convening
authority.

168



“
5%1222

Procedure.--This paragraph deals with procedures to be followed
in the determination of the mental issue. The issue of responsi-
bility may be raised either as an interlocutory matter or on the
general issue. As an interlocutory matter, it is frequently raised
by asking the court to make an inquiry into the accused's mental
condition after presenting to the court sufficient evidence to show
that the sanity of the accused is an issue in the case. The law
officer or the president of a special court-martial rules, subject
to objection, whether an inquiry shall be made by the court. If
his ruling is objected to, the court votes on the matter (Art. 5lb).
A tie vote is a determination against the accused (Art. 52¢). If
after an inquiry is had the law officer or president of a special
court-martial rules on the ultimate question of sanity, that ruling
is also subject to objection. If the ruling is that the accused
lacked mental responsibility and it is not objected to, that ruling
amounts to a finding of not guilty and the court need not go through
the formality of voting on a finding. If the question of mental
responsibility is raised as an interlocutory matter and the law
officer feels that the evidence on both sides is substantial he may
defer his ruling and leave the decision of the question to the court
in connection with its finding of guilt or innocence. His procedure
in such'a case would be not to sustain the motion to dismiss on
grounds of insanity. This points up the proposition that when the
question of sanity is resolved against the accused as an interlocu-
tory matter, the court should consider the question of insanity in
connection with its findings on the general issue.

Very frequently evidence on the merits has a direct bearing on
the issue of sanity. For example, in a murder case a psychiatrist
may testify that the accused could not distinguish right from wrong.
The court should weigh the opinion against the other evidence in the
case which might show that the act of the accused in fleeing from
the scene of the crime, or his acts in attempting to conceal the
body, or his intimidation of witnesses is strong evidence to the
effect that he knew his act to be wrong.

Irrespective of an adverse ruling on an interlocutory question
relating to an inquiry by the court into the accused!'s mental con-
dition, the parties are free to introduce evidence on the issue of
sanity on their own motion. Any ruling of the law officer on evi-
dence introduced by the parties on the question of insanity is not
subject to objection. It is just like any other ruling on evidence.
In this connection it might be well to consider what Mr. Justice
Douglas had to say about the accused's absolute right to tender the
issue of insanity in Whelchel v. McDonald, 3LO U. S. 122:
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"3 % % we think it plain from the law goverming
court-martial procedure that there must be afforded
a defendant at some point of time an opportunity to
tender the issue of insanity. It is only a denial
of that opportunity which goes to the questlon of
jurisdiction."

If, as an interlocutory matter, the court finds that the accuseq
is mentally irresponsible the convening authority is precluded from
doing anything about it. However, if he disagrees with the court as
to a ruling that the accused lacked mental capacity he may return the
record to the court with instructions to reconsider the matter and
if appropriate proceed with the trial. Similarly, if he finds that
the accused!'s lack of capacity was temporary and that he has recovered
his capacity, he may likewise return the record to the court.

Evidence.--This paragraph deals with the evidentiary aspect of
the ingquiry into the accused's mental condition. The 1949 Manual
provided a special rule permitting the introduction of opinions as
to the mental conditions found in a report of a board of medical
officers, provided the officers making the report were made avail-
able for questioning by the prosecution, the defense, or the court..
This rule did not accomplish its purpose of facilitating trials since
the report was not admissible unless the members making it were avail-
able for call as witnesses. If either side objected to the intro-
duction of the report it was necessary to grant a continuance, thus
delaying the orderly disposition of trials. For this reason the 1951
Manual provides that opinions in the report of medical officers are
not admissible in evidence as exceptions to the official record or
business entry rules. In this regard we are following the rule in
the Federal courts which have excluded such documentary opinion
evidence coming both from Army and Navy medical records, whether
offered as business entries (New York Life Insurance Company V.
Taylor, 147 F. 2d 294) or as official records (Bngland V. U. S,

17l F. 2d L466). The Navy, heretofore, has also adhered to the
stricter view recognizing that opinions as to mental conditions are

_ not such precise determinations of fact as would permit reception -

of a diagnosis of a more simple physical ailment (CMO #6,192L, p. 5;
cMO #1, 1949, p. 5)« It is to be noted, however, that the complete
report might be introduced by stipulation, or, in a proper case, as
a memorandum of past recollection recorded.

The text also provides that, on the preliminary issues of
whether an inquiry into the accused's mental condition should be
made by the court, the law officer or the president of a special
court-martial may examine the entire report. If the ruling on this
question is objected to, the court may examine the entire report
for the same limited purpose.
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Effect of mental impairment or deficiency upon sentence.-—-In
this paragraph it is provided that the court may consider evidence
properly introduced which falls short of raising a reasonable doubt
as to the sanity of the accused either as a matter in mitigation or
in aggravation of the sentence. One instance of aggravation might
be found in the case of a sex psychopath where the interest of
society would require that he be confined for as long a period as
possible. Similarly, a person with homicidal tendencies should not
be given a short term of confinement. On the other hand, if the
accused is suffering from a temporary mental or neurological condi-
tion which diminishes his ability to adhere to the right the court
might consider this as a matter in extenuation. Sometimes a
psychoneurosis occasioned by combat conditions which falls short
of amounting to insanity would warrant a court in giving the accused
a much lighter sentence than the circumstances of the combat offense
would otherwise warrant.

Action by convening or higher authority.--This paragraph points
out that two types of problems may confront the convening authority
or higher authority:

1. The evidence may be such that he entertains a
reasonable doubt as to the accused!'s sanity. In that
event he should disapprove the findings of gullty and
the sentence affected by such doubt.

2. Sometimes the record, or matters appearing
outside the record, may suggest that a further inquiry
be made into the accused's sanity. In such a case the
convening or higher authority should take the action
prescribed in paragraph 121, and order a mental exami-
nation.

This paragraph makes it clear that the authority reviewing the
record is not necessarily affected by a reasonable doubt as to the
accused's sanity merely because he directs a further examination in
the interest of justice.
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Conference 9&

PUNISHMENTS |

Conducted by
MAJOR WILLIAM H. CONLEY

References: Chapter XIX, Paragraph 97¢
Chapter XXV, Paragraphs 125, 126
Articles 1(5), 12-1k, 18-20, L9, 50, 52,
55"58: 63, 71: 106: 118 -

The first hour of this conference on punishments will be
devoted to a general discussion of the limitations on the various
types of punishments which courts-martial may adjudge. Chapter
XXV does not contain the provisions of the manual pertaining to
the basis for determining a proper sentence, the advice of the
law officer to the court as to the maximum punishment in a par-
ticular case, the procedure for voting and deliberating on a
particular case, or the technical forms of sentences, which
material is contained, primarily, in chapter XIII, "Matters
Related to Pindings and Sentence," and appendix 13, #"Forms of
Sentences." '

"General Limitations.® In every case where the court has
found the accused guilty, it is the duty of each member of the
court to vote for & legal and adequate punishment without regard
to his opinion or vote as to the guilt or innocence of the accused.
Once the question of guilt has been determined by the court, each
member is required to accept that finding; the only matter left
for his consideration is the determination of an adequate and
proper punishment. A court which automatically imposed the maxi-
mum sentence in every case is not performing its proper and legal
function. In this respect, 76a(li), "Sentence--Basis for Deter-
mining," provides:

9Courts will, however, exercise their own dis-
cretion, and will not adjudge sentences known to be
excessive in reliance upon the mitigating action of
the convening or higher authority.?

In no case may the punishment adjudged by the court exceed
such limits as the President may prescribe pursuant to Article 56.

The prohibition expressed in Article 12 against the confine-

ment of members of the United States armed forces in immediate
association with enemy prisoners or other foreign nationals not

172



members of the armed forces of the United States applies both to
pretrial restraint and to post-trial confinement.

Article 12 does not prohibit confinement of our personnel in
confinement facilities containing enemy prisoners of war or
foreign nationals not members of the armed forces of the United
States but it does prohibit the ccnfinement of these categories
of personnel in the same cell,

Although an accused, while awaiting the results of trial, may
be subject to loss of pay by forfeiture in those cases of a sen-
tence to forfeiture and confinement not suspended, Article 13
prohibits the imposition of any punishment or penalty, other
than arrest or confinement, prior to the order directing execution
of the sentence.

Until a sentence is ordered into execution, an accused will
not be required to observe duties devised as punitive measures,
nor to observe training schedules devised as punitive measures,
nor to perform punitive labor, nor to wear other than the uniform
prescribed by his Service for unsentenced prisoners.

Regardless of his status as a sentenced or an unsentenced
prisoner, an accused is always subject to minor punishments, as
prescribed in pertinent regulations, for infractions of disci-
plinary regulations.

Article 55 prohibits both the adjudging of a sentence and the
infliction upon a person subject to the code of cruel and unusual
punishments.

Because many strictly military duties may properly be required
to be performed by prisoners, the new manual provides that “formal
military duties" and "duties requiring the exercise of a high sense
of responsibility," as contrasted with "military duties" as pro-
vided in the Manual for Courts-Martial, 1949, will not be imposed
as punishment by courts-martial., Examples of such prohibited
duties include assignment to a guard of honor or to guard or watch
duties.,

With respect to sentences including confinement on bread and
water or diminished rations and sentences to solitary confinement,
attention is invited to the Morgan Committee Commentary to Article
18, *Jurisdiction of general courts-martial," wherein it is stated:

#"The punishments which may be adjudged are changed

from those 'authorized by law or the customs of the
service! to those 'not forbidden by this code! because
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the law and customs of each of the services differ.
Cruel and umusual punishments are forbidden in the
code; other punishments which may be adjudged will
be made uniform by the regulations prescribed by the
President under article 56."

It is pertinent to note that all Navy courts-martial are
currently authorized to adjudge both solitary confinement on.
bread and water and solitary confinement (AGN 30, 35, 6Lb).

Concerning the cross-references to chapter XXVI, %Non-Judicial
Punishment," paragraph 131b(3)(e) contains the provision of Article
15a(2)(e) that authorizes confinement on bread and water or dimin-
ished rations for a period not exceeding three consecutive days
in the case of an Army or Air Force enlisted person attached to
or embarked in a vessel. A sentence to confinement on bread and
water or diminished rations or to solitary confinement is pro-
hibited in the case of Air Force or Army personnel but is author-
ized for Navy personnel,

"iliscellaneous Limitations." Punishment as adjudged by the
court must be in conformity with the article prescribing the
offense. For example, in time of war, death or such other punish-
ment as the court-martial may direct is authorized upon conviection
of the offenses denounced in Articles 85 (Desertion), 90(Assaulting
or willfully disobeying superior officer), and 113 (Misbehavior
of sentinel). However, upon conviction of any of those offenses
in time of peace, the court is prohibited from adjudging death
but may adjudge any punishment other than death with the exception,
of course, of prohibited punishments.

Although the code may expressly authorize the death penalty
in a certain case, death cannot be adjudged if the President,
pursuant to Article 56, has prescribed a lesser punishment.
Similarly, although the code may authorize a much more severe
punishment upon conviction of a certain offense, the punishment
so authorized cannot be adjudged by the court if the applicable
limit of punishment prescribed by the President is less than that
prescribed by the code. For instance, upon conviction of peace-
time desertion, Article 85 authorizes such punishment other than
death as a court-martial mey direct. However, the Table of
Maximum Punishments imposeslimitations on the punishment author-
ized by the article in that the table provides a maximum punish-
ment of dishonorable discharge, total forfeitures, and confinement
at hard labor for three years in an ordinary case of peace-time
desertion terminated by apprehension.

Although the death penalty may be authorized but not made
mandatory by the code, Article U9f prohibits the court from
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adjudging a death sentence if the convening authority has directed
that the case be treated as not capital.

Paragraph 92, %Ordering Rehearlng,ﬂ contains that portion . of
Article 63b which provides, in part:

nX 3t 3% no sentence in excess of or more severe than
the original sentence shall be imposed unless the sentence
is based upon a finding of guilty of an offense not con-
‘sidered upon the merits in the original proceedings or
unless the sentence prescribed for the offense is man-
datory (Art. 63b)."

Paragraph 109g(2), "Conduct of new trial," provides that upon
a new trial no sentence in excess of or more severe than the origi-
nal sentence as approved or affirmed shall be adjudged.

The prohibition against the imposition of a sentence to death
or dismissal in those cases where the sworn testimony of a court
of inquiry is read in evidence pursuant to Article 50 is similar
to the present provisions of Article of War 27 and Article 60,
Articles for the Government of the Navy. In this respect the
commentary to Article 50 provides:

, #The effect of the use of the words 'not capital
and not extending to the dismissal of an officer! is
that if the prosecution uses a record of a court of
inquiry te prove part of the allegations in one speci-
fication, neither death nor dismissal may be adjudged
as a result of a conviction under that specification.
The introduction of the record of a court of inquiry
by the defense shall not affect the punishment which
may be adjudged.®

Because of the frequent lack of facilities whereby a death
sentence may be executed, the method of execution will not be
prescribed by the court. Whereas the Mamal for Courts-Martial,
1949, provides that the method of execution shall be prescribed
by the "confirming® authority, the new manual provides that a
"sentence to death which has been finally ordered executed will
be carried inbto execution in the manner authorized or prescribed
in the service concerned.

With respect to prescrlblng the method of executlon, 88d,
- WExecution of sentence," provides that:

"The authority ordering the execution of a sentence
of death issues instructions concerning the time and
place of execution, any designations or instructions
in this particular matter by the court or the convening

" authority being disregarded."®
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As a result of numerous inquiries whether dishonorable
discharge is included in a death sentence, it was determined
to insert herein the provision that a dishonorable discharge
is by implication included in a death sentence. This rule is
predicated upon a series of opinions (JAGA 1946/10582, 28 Feb
19473 SPJGA 1945/9511, 13 Sep 19L5) including a case (CM 238138,
Brewster, 2ly BR 173) wherein the Army Board of Review, in dis-
cussing a sentence wherein the accused upon conviction of murder
was sentenced to.dishonorable discharge, total forfeitures, and
death by hanging, stated:

"Since the death penalty operates per se to dis-
honorably discharge the soldier ¥ # % that portion of
the sentence adjudging dishonorable discharge does not
violate Article of War 505 /which provided that upon a
rehearing no sentencs 'in excess of or more severe than
the original sentence shall be enforceg7 "

Similarly, it was determined that there should be inserted
in this same paragraph the rule that when life imprisonment is
adjudged the court should also adjudge dishonorable discharge
and total forfeitures. Concerning this latter rule, the opinion
has been expressed (CM 320L08, lLaFlore, 69 BR 3L3) that upon
convichtion for murder or rape in viclation of Article of War 92
it is within the power of the court to adjudge dishonorable dis-
charge and total forfeitures with life imprisonment (CM 2LLhL5,
Lakas, 2 BR (BT0) 709). ‘

The jurisdictional limitations on the types and amounts of
punishment which the three classifications of courts-martial may
adjudge are again set out in 126b and ¢ (see 1lLb, 15b, and 16b).

Concerning special courts-martial, Article 18 expressly
includes death in those punishments which are beyond the juris-
diction of the court to adjudge. Another new entry is the
prohibition against hard labor without confinement in excess
of three months.

With reference to sumary courts-martial, it is noted that
article 20 includes in the specifically prohibited punishments
hard labor without confinement in excess of 45 days and reduces
the authorized period of restriction to limits to two months.

Many suggestions were received that provision be made to
provide suitable limitations in the new manual to govern punish-
nment of noncommissioned of ficers by summary courts-martial. It
was agreed that the desired protection could be accomplished by
providing that in the case of noncommissioned or petty officers
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126e

.above the fourth emlisted pay grade summary courts-martial may

not adjudge confinement, hard labor without confinement, or
reduction except to the next inferior grade.

Paragraph 126g, "Officers and warrant officers," consistis,
primarily, of limitations prescribed by the President pursuant
to the authority of Article 56.

A court-martial may not sentence either an officer or a
warrant officer to be reduced in rank or to bad conduct dis-
charge. The separation from the service of an officer by sentence
of court-martial is effected by dismissal; that of a warrant

officer is effected by dishonorable discharge. No officer or

warrant officer shall be sentenced to confinement or to total
forfel tures unless the sentence includes dismissal in the case
of an officer or dishonorable discharge in the case of a warrant
officer.

In no case shall a sentence to confinement in the case of
an of ficer or warrant officer exceed the maximum prescribed for
enlisted persons in the Table of Maximum Punishments. This rule
extends to officers and warrant officers the provisions of the
table insofar as the limitations on confinement are concerned
without specifically including officers and warrant officers as
persons who are subject to the table in general., Under the new
code, a court-martial is no longer authorized to sentence an
officer to be reduced to an enlisted grade. In chapter XX,
*Appellate Review--Execution of Sentence," 100c(1)(b) provides
that an officer who in time of war or national emergency is
reduced to any enlisted grade by virtue of a communtation of a
sentence of dismissal may be required to serve for the duration
of the war or emergency and six months thereafter.

In view of the agreement between the Service representatives
to refrain from using the term "general prisoner" in the new
manual, that term, as it appears in the 1949 Manual, has been
replaced by a reference to "prisoners sentenced to punitive
discharge."

Paragraph 126e contains a modification of the Navy procedure .
concerning the reduction to the lowest enlisted grade by certain
sentences., In Army and Air Force procedure, the rule is firmly
established that in the case of an enlisted person of other than
the lowest. pay grade a sentence, which as ordered executed or as
finally approved and suspended, includes either punitive discharge,
confinement, or hard labor without confinement, immediately upon
being ordered executed or upon being finally approved and suspended
reduces the enlisted person to the lowest enlisted pay grade. The
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'basis for this rule is that the status of a prisoner sentenced to
punitive discharge, confinement, or hard labor is incompatible with
the honorable status of a noncommissioned officer and that it is
prejudicial to discipline that an enlisted man should be subjected
to a degrading punishment while still holding the office of a
noncommissioned officer. To use a Navy example, in the case of a
petty officer 2d class, any court-martial sentence which, as ordered
executed or as finally approved and suspended, includes either

(1) dishonorable discharge, (2) dishonorable discharge suspended
on a period of probation, (3) bad conduct discharge, (L) bad
conduct discharge suspended on a period of probation, (5) confine-
ment, (6) confinement suspended on a period of probation, (7)

hard labor without confinement, or (8) hard labor without con-
finement suspended on a period of probation, automatically, upon
being ordered executed or finally approved and suspended, reduces
the petty officer to seaman recruit, with pay commensurate with

his cumulative service.

If a court were to sentence an E-5 (sergeant) to be confined
at hard labor for three months and to be reduced to the grade of
E-li (corporal), the automatic reduction to the lowest pay grade
‘rule would apply upon the sentence being ordered executed or
finally approved and suspended. In case of such a sentence an
appropriate action on the part of the convening authority would
be to return the record to the court for revision.

The provision that in case of such an automatic reduction
"the rate of pay of the person so reduced shall be commensurate
with his cumulative service" is predicated upon pertinent provi-
sions of the Career Compensation Act of 1949 (act 12 Oct 1949,
63 Stat. 802) which, in providing the method for computing the
basic pay of enlisted personnel of the uniformed services, pre-
scribes eight pay grades, E-1 through E~7, the E~1 grade being
subdivided into two classifications: (1) under four months’
service, and (2) over four months! service. Thus the provision
of the manual providing that an enlisted person with cover four
months' service can be reduced only to the applicable classifi-
cation of the lowest pay grade, that is, with pay for over four
months' service, conforms to the requirements of the Career
Compensation Act, supra, and to the policy determination in the
matter. .

The authority of a court-martial to sentence an enlisted-
person to be reduced to an inferior or intermediate grade is
firmly established in Navy procedure but is new to the Air Force
and the Army. In a memorandum opinion dated 2 May 1950, the
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126h(1)

Chief, Military Affairs Division, Office of the Judge Advocate
General (Army), after tracing the historical development of the
prohibition against reduction to an inferior or intermediate
grade, stated that previous opinions which raised objections to
such a reduction had been based upon administrative prohibitions
or, in the case of reduction by sentence of a court-martial,

upon an express prohibition in the manual or an omission of such
punishment from the category of authorized punishments. It was
noted that the new code authorizes courts-martial to adjudge any
punishment not forbidden by the code, that reduction to an inter-
mediate or inferior grade is not among the punishments prohibited
by the code, and that reduction to the next inferior grade is
expressly authorized as a non-judicial punishment under Article
15. It was concluded that as the purpose of the revised wording
of Articles 18, 19, and 20 was to obviate differences in author-
ized punishments, which differences were based on the varying

laws and customs of the Services, no legal objection was perceived
to implementing the articles of the code by regulations prescribed
by the President establishing reduction to an intermediate or
inferior grade as a punishment authorized by the Congress.

The provision concerning reduction to an inferior or inter-
mediate grade does not prohibit reduction to the lowest grade in
an appropriate case.

Any court-martial may adjudge a reprimand or an admonition
(126£) as punishment upon any person subject to the code, but
the court will not specify the wording of the reprimand or
admonition which, as provided in 89¢(8), will be included in
the action of the convening authoriiy.

Except that restriction to the limits (126g) will not be
adjudged in excess of two months (as contrasted with the three
month limitation provided in 116f, MCM, 1949), there is no limi-
tation either as to the court-martial which may adjudge this
punishment or as to the persons subject to the code upon whom
it may be imposed. An accused is never exempt from performing
his military duties because of a sentence to restriction.

Forfeitures, as such, are specifically provided as author-
ized punishment in Articles 15, 19, and 20. The portions of
this chapter concerning forfeitures, fines, and detention of
pay consist primarily of pertinent general principles and a
minimum of regulatory material,

No punishmeni--whether it be death, dismissal, dishonorable
discharge, bad conduct discharge, or confinement--automatically
results in the forfeiture or deprivation of any pay or allowances.
If the court intends to adjudge a forfeiture, fine, or detention
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of pay, it must be adjudged in express terms. Loss of pay must
be stated in dollars, or dollars and cents, not in fractions of
months! or days! pay. A sentence to forfeit *10 days! pay" or to
forfeit "two-thirds of one months' pay" would be improper.

The jurisdiction of courts-martial being entirely penal or
disciplinary, they have no power to adjudge the payment of damages
or the collection of private debts. A court-martial has no power
to assign or appropriate the pay of an accused to reimburse the
Government or any agency or any person, or to require an accused
to pay any debt or to satisfy any obligation.

iny military person convicted by any court-martial may be
sentenced to forfeiture of pay or, when appropriate, to pay and
allowances. However, allowances are forfeited only when the
sentence includes forfeiture of all pay and allowances; such a
penalty will be adjudged only when the accused is also sentenced
to punitive discharge or dismissal. An approved sentence to
forfeiture operates to relieve the Government, to the extent
expressly provided in the sentence, of its obligation to pay
the amount forfeited (JAGA 1948/3826, 5 May 19L8, and cases cited
therein). Unless total forfeitures are adjudged, the amount of
the forfeiture must not only be expressly stated in terms of
dollars and cents per month or day, but the number of months
or days for which the forfeiture is to run must also be expressly
stated in the sentence. See appendix 13, "Forms of Sentences,"
form 4. A lump sum forfeiture results in a forfeiture of not
more than two-thirds of the accused!s pay for one month. For
example, in the case of an enlisted person receiving $75 a month,
a sentence to forfeit an amount equal to two-thirds of his pay
for six months expressed as a lump sum--i.e., "to forfeit $300"
rather than "to forfeit $50 per month for 6 months"--results in
a forfeiture of only $50. Similarly, a sentence to be confined
at hard labor for six months and "to forfeit $50 per month," is
indefinite as to the amount of forfeiture which should have been
specifically expressed as ™50 per month for 6 months."

Subject to the provisions of Article 57a, a forfeiture applies
to pay and allowances which accrue during the enlistment or other
engagement or obligation of service in which the accused is serv-
ing at the time the sentence is adjudged.

Army and Air Force personnel will note that the provision
in 116g of the 1949 Manual which provides that in the case of
an enlisted person a general court-martial "may not adjudge a
forfeiture of more than two-thirds pay per month for twelve
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months unless it also sentences the accused to dishonorable or
bad conduct discharge®™ has been changed to reduce the ™twelve
months" to "six monthse"

Articles 19 and 20 restrict special and summary courts—
martial from adjudging forfeitures in excess of two-thirds pay
per month for a period exceeding six months, and two-thirds of
one month'!s pay, respectively.

In computing the maximum amount of forfeiture in dollars and
cents, the basic pay of the accused (of the reduced grade if the
sentence carries a reduction) plus sea or foreign duty pay (if no
confinement is adjudged) will be taken as the basis of computation.
The phrase Mmaximum amount of forfeiture" as used in this rule
applies to the total amount of forfeiture resulting from the
sentence (JAGJ 1951/1652, 27 Feb 1951),

Unless dishonorable or bad conduct discharge is adjudged,
an enlisted person's monthly contribution to family allowance
or basic allowance for quarters (Class Q allotment) will be
deducted prior to computing the net amount of monthly pay subject
to forfeiture. The phrase "net amount of pay subject to forfei-
ture" refers to the rate per month at which the forfeiture may
be adjudged and thereby differs from the phrase "maximum amount
of forfeiture" which, as has been stated, refers to the total
amount of forfeiture resulting from the sentence.

The maximum amount of forfeiture per month to be adjudged
in the case of a partial forfeiture will be computed by consider-
ing the accused's base pay at his reduced grade and for his
cumulative years of service, less the amount the accused, at his
reduced grade, is required by law to contribute to the Class T
allotment (JAGJ 1950/6513, 12 Dec 1950).

Regardlng the proper method of computing ore day's pay for
the purpose of forfeiting an enlisted person's pay, the question
was asked whether one day's pay is to be considered one-thirtieth
of his monthly pay or one-thirtieth of his monthly pay less any
deduction for Class Q allotment. In the opinion (JAGJ 19L4E/7955,
26 Jan 1951) it was pointed out that the Army policy of not
subjecting an enlisted person's family allowance contribution
to forfeiture merely provides a limitation on the maximum for-
feiture per month, that is, that a forfeiture in any month may
not exceed two-thirds of the enlisted person's pay less his
monthly contribution to family allowance, and has no applica-
tion in determining a day's pay as that term is used in the
Table of Maximum Punishments. Thus, the final provision of the
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directive that unless dishonorable or bad conduct discharge is
adjudged the monthly contribution of an enlisted person to
family allowance or to basic allowance for quarters will be
deducted should be interpreted as meaning that such allowances
shall be deducted prior to computing the net amount of monthly
pay subject to forfeiture. However, the total amount of for-
feiture that can be collected in any one month must not exceed
two-thirds of the difference between monthly pay and the Class
Q allotment (JAGJS I95I/1652, 27 Feb 1951).

Whereas a forfeiture deprives the accused of the specified
amount of his "pay," a fine (126h(3)) makes him pecuniarily
liable in general to the United States for the amount specified
in the sentence, regardless of whether the accused receives any
pay. Any court-martial has power to adjudge a fihe in lieu of
a forfeiture in every case where punishment is authorized as a
court-martial may direct, except that as provided in Section B,
127¢, in the case of an enlisted person a fine will not be
adjudged in lieu of a forfeitureunless a punitive discharge is -
also adjudged. 4 fine, rather than a forfeiture, ordinarily is
the proper monetary penalty to be adjudged against a civilian
subject to the code. As provided in Section B, 127c, a fine
should not ordinarily be adjudged against a member of the armed
forces unless the accused was unjustly enriched by means of an
offense of which he is convicted. In such a category, of course,
would be the finance officer who absconds with government funds,

““and the black marketeer. As provided in Article 48, a fine may

126h(k)

always be imposed as punishment for contempt. Concerning the
imposition of additional confinement in the alternative upon
failure to pay the fine, the total period of confinement adjudged
(including the alternative confinement added for failure to pay
the fine) shall .not exceed the jurisdictional limitation of the
court. For example, in the case of a special court-martial the
combined periods of the sentence to confinement and the alterna-
tive confinement upon failure to pay the fine shall not exceed
\six months.l '

Detention of pay is not specifically authorized by the code
as a type of punishment, as it was in Article .of War 1l.

Paragraph 127b, “General limitations," limits any court, in .
a single sentence, from adjudging against an accused either (1)
detention of pay at a rate greater than two-thirds of his pay
per month, or (2) detention of pay in an amount greater than two-
thirds of his pay for three months.
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b 126n(5)

1261

1263

Paragraph 126h(5), which pertains to the effective dates
of sentences to forfeiture, fine, or detention of pay, differs
from Article 57a in one particular in that it provides that in
an approved sentence of forfeiture which includes confinement
not suspended, the forfeiture "will" apply, while the article
provides that the forfeiture "may® apply, to pay and allowances
becoming due on and after the date the sentence is approved by
the convening authority. This change was made in order to give
full force and effect both to Apticle 57a and to Article 13, the
commentary to which provides: X

"1t is felt that a person who has been sentenced

by court~martial and is in confinement, which counts

against the sentence, should not draw full pay for the

period between the date of sentence and the date of

final approval.t

The effective date of a forfeiture is subject to the camavening
authority's power to defer or suspend the effective date of

the forfeiture by providing specifically therefor in his action
as provided in 88e(2)(c).

Article 57a further provides that no forfeiture shall extend
to any pay or allowances accrued before the date the sentence
is approved by the convening authority. A sentence to forfeiture
other than forfeiture combined with confinement not suspended,
and a sentence to fine or detention of pay becomes effective on
the date the sentence is ordered execited (Art. 57c).

As provided in 126.5_., sentences to suspension from rank,
suspension from command, and suspension from duty are authorized
only in the case of Army or Air Force personnel.

Sentences to loss of rank or loss of promotion are not
authorized in any case. However, in time of war or national
emergency a sentence of dismissal may be commuted to reduction
to any enlisted grade as provided in Article 71b and 100c(1)(b).

Sentences to loss of numbers, lineal position, or seniority
are not authorized in the case of Army or Air Force personnel.

In addition to providing that any person subject to trial
by court-martial may be sentenced to confinement at hard labor
in an appropriate case, 1261 reiterates that confinement at
hard labor will not be adjudged in the case of an officer or
warrant officer unless the sentence includes dismissal or
dishonorable discharge, as appropriate, and that a sentence
to confinement does not automatically result in any fine or
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forfeiture. It is contrary to policy that an accused should serve

a sentence ag serious as confinement at hard labor without some
loss of pay being adjudged, unusual circumstances excepted.

In every instance in which confinement at hard labor is
authorized in the Table of Maximum Punishments, forfeiture is
al so authcorized. The table prescribes limitations on the periods
for which confinement may be adjudged in the case of enlisted
persons; and 1264 provides that in no case shall a sentence to
confinement in tihe cgase of an officer or warrant officer exceed
the maximum prescrlopd for enlisted persons by the table.

A genersl court-martial cannot adjudge more than six months!
confinement in the case of an enlisted person without also
sentencing hmm to dishonorable or bad conduct discharge (127b).
Pursuant tc Articles 19 and 20, neither a special nor a summary
court-marti can adjudge confinement in excess of their juris-
dictional limitations, 1.e., six months and one month, respec-
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Another point to be noted in tanis respect is the method of
executing multiple sentences to confinement. When the proposed
joint regulation, "Military Sentences to Confinement," was
reviewed, it was recommended that the draft regulation be changed
Yo provide that:

"When a prisoner serving a sentence to confinement
adjudged by a court-martial on or after 31 May 1951 is
convicted by a court-martial for another offense and
sentenced to a term of confinement, the subseguent
sentence, upon being ordered into execution, will begin
to run as of the date adjudged and will interrupt the
runving of the prior sentence. After the subseguent
sentence has heen fully execnted, the prisoner will
resune the service of any umremitted interrupted sen-
tence to confinement. In determining priority of
sentences within the meaning of this paragraph if the
sentence was adjudged before 31 May 1951, the date the
sentence was ordered executed will be used; if the sen-
tence was adjudged on or after 31 May 1951, the date
the sentence was adjudged will be used. JWhen the sus-
pension of a sentence is vacated, the unexecutsd portion
of the sentence to confinement will begin to run on the
date the vacation of the suspension becomes effective,
and the execution thereof will interrupt the running
of any other sentence to confinement which the prisoner
may be serving at the time.n

With reference to those cases in which one or more sentences
to confinement is adjudged prior to 31 May 1951, it was recom-
- mended that the proposed regulation be changed to provides

¢ 3¢ % A sentence which includes confinement
without discharge, followed by a sentence including
both confinement and discharge, whether or not the
discharge is suspended, will be regarded as having
terminated upon the date the sentence including dis-
charge takes effect, leaving to be executed only the
discharge and confinement adjudged by the second
sentence. A prisoner in confinement under sentence
including discharge, whether or not the discharge is
suspended, who receives a subsequent sentence or
sentences to confinement adjudged prior to 31 May 1951,
either with or without discharge, will serve all of
the sentences consecutively. A prisoner in confine-
ment under a sentence including discharge, whether or.
not the discharge is suspended, who receives a sub-
sequent sentence or sentences to canfinement, adjudged
on or after 31 May 1951, will, subject to any limita-
tion as to the designation of the place of confinement,
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serve all of the sentences in the manner prescribed
in paragraph 3b(1)" /¥ich provides for the mentioned
interruption o the running of the prior sentence/.

Confinement without hard labor will not be adjudged. Article
58b provides that omission of the words "hard labor" in any sentence
of confinement shall not be construed as depriving the authority
executing the sentence of the power to require hard labor as a
part of the punishment.

126k A sentence to perform hard labor without confinement (126k)
~  requires the accused to perform hard labor in addition to his ~

regular duties for the number of months or days expressly pro-
vided in the sentence. It may be adjudged only in the case of
an enlisted person, and in no case can any court adjudge hard
labor without confinement in excess of three months--the juris-
dictional limitation of a summary court is L5 days. The accused
is not to be excused from his assigned duties so that he may
perform the hard labor, the very purvose of the sentence being
to exact work of a laborious nature from him during such time
as may be available after he has completed his other tasks.
Upon completion of the daily assignment, the accused should be
permitted to take leave or liberty to which he properly is
entitled.
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127a

127b

Conference QE
PUNISEMENTS

Conducted by
MAJOR WILLIAM H. CONLEY

References: Chapter XIII, Paragrephs 76a, 88b
Chapter XXV, Paragraph 127¢ -
Articles 48, 56, 77-134
Appendix 13

This conference will include a discussion of the second
generael subdivision of chapter XXV, the maximum limits of punish=
ments prescribed by the President pursuent to Article 56, the
principal portion of which consists of the Table of Maximum
Punishments. '

In 1278, "Maximm Limits of Punishments--Persons and
Offenses," cognizance is again taken of the fact that all of
the services do not use the term "genersal prisoner" and, as
in 126e, that term has been superseded here by the term
"prigoners sentenced to punitive discharge." Recognition was
also taken of the fact that the current provisions of NC & B,
sections 451 and 475, concerning limitations of punishments
prescribed by the President apply to commissioned and enlisted
personnel alike. It was noted that Article 56 is based on
Article of War 45 under which, in the 1949 Manual, the Tabls of
Maximum Punishments applies, as such, to "soldiers and general
prisoners." In view of the foregoing and because officers and
warrant officers are now subject to trial by special and summary
courts-martial and to non-judicial punishment under Article 15,
it was determined that the new manual should apply specifically
to enlisted persons and to prisoners sentenced to punitive dis=-
charge, but that it should be used as a guide in determining
punishment in the cese of officers, warrant officers, air cadets,
midshipmen, and civilians subject to military lew, except that
as provided in 126d in no case shall a sentence to confinement
in the case of an officer or warrant officer exceed the meximum
prescribed for enlisted persoms by the Table of Maximum Punish-
ments, and except that as provided in section B, 127¢, a fine
may always be imposed upon eny member of the armed forces as
punishment for contempt .

Genereal limitations.--This paragreph specifies that the
limitations of 127 must be read in conjunction with all other
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1272

appliceble limitations. It is reiterated that special courts=-
martial cannot adjudge confinement in excess of six months nor
forfeiture of pay in excess of two-thirds pay per month for six
months, and that summary courts-martial may not adjudge sentences
to confinemsnt, hard labor without confinement, or reduction
except to the next inferior grade in the specified cases.

Army and Air Force officers will note that the 12 month
ceiling provided in the ‘1549 Menual has been reduced to six
months both as to the maximum amount of forfeiture and as to
the period of confinement that may be adjudged in a sentence
that does not include & dishonorable or bad conduct discharge.
The six months period of confinement limitation does not apply
in the case of a prisoner whose punitive discharge has been
executed, & civilian, or a prisoner of war,

The final subparagreph of 127b is a paraphrase presentetion
of that portion of the act of 22 May 1928 (45 Stat. 698), as
amended (10 U.S.C. 875a; M.L., 1949, sec. 1521), which provides
that one-third of an enlisted person's pay must be le £t for his
use after the deduction of authorized stoppages and forfeitures.

With the exception of those few offenses for which a
mandetory or an alternatively prescribed punishment is required,
the new punitive articles provide for punishment "as & court-
martial may direct." However, by Article 56, the President is
suthorized to establish limits of punishments for offenses which
otherwise would be left to the discretionary determination of the
court. By the Table of Maximum Punishments set out in 127c¢,
"Waximunm punishments,™ the President has established such limits
for many offenses. The punishment provided in that table for any

‘listed offense is simply the maximum punishment that may be

imposed therefor; it is not a required punishment and the court,
in any case, may adjudge less than the limit set out in the table
for the offense. The limit of punishment provided in the table
for an offense is applicable not only to the listed offense but
is also applicable to any lesser inc¢luded offense if the legser
included off'ense is not specifically listed, and is further
applicable to any unlisted offense which is closely related to
either. If an unlisted offense is included in a listed offense
and is also closely related to some other listed offense, the
lesser punishment presoribed for either the lesser included or
closely related offense will prevail as +the maximum limit of
punishment.

For the purpose of achieving a uniformity of sentences as

well as affording a substantial protection of the rights of an
accused, it is provided that an offense not listed in the table
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or not included within a listed offense, or not closely related
to either remeins punishable as authorized by the United States
Code or the Code of the District of Columbia, whichever prescribed
punishment is the lesser, or in the absence of any punishment
prescribed by those statutes then as authorized by the custom of
the services To obtain instructions for determining the maximum
punishment for an offense which is not covered by the table, the
court will look to Federal statutes for the basis of punishment,
it being recognized that the majority of Federal offenses are
listed in Title 18 of the United States Code but that some are
listed in various other titles. By requiring e reference to the
United States Code or to the Code of the District of Columbia, it
is sought to insure that comparable offenses will not be punish-
able in militery law to smy greater sxtent than in civil Jjuris-

- dictions of the United States.

The provision that the maximum punishment prescribed for an
offense should be restricted to those cases in which, due to
aggravating circumstances, the greatest permissible punishment
should be imposed conforms to subparagraph 76a(2), "Sentence=-
Basis of determining." ‘ h

The limits of punishment prescribed by the teble are for
each separate offense, not for each separate charge. In this

connection, 76a(8), "Sentence--Basis for determining," reads:

"The maximum authorized punislment may be imposed
for each of two or more separaste offenses arising out
of the same act or transaction. The test to be applied
in determining whether the offenses of which the
accused has been convicted are separate in this: The
of feuses are separate if each offense requires proof
of an element not required to prove the other. Thus,
if the accused is convicted of escape from confinement
(Art. 95) and desertion (Art. 8§5)~-both offenses arising
out of the seme act or transaction-~the court msy legally
adjudge the maximum punishment authorized for sach
of fense because an inbent to remain permanently absent
is not a necessary elemsnt of the offense of sscaps,
aud a freeing from resirsint is not & necessary slement
of the offense of desertion. Au scocussed mey ot be
punished fer both & principsl offense snd for an offeunse

“included thersin bascause it would pnot be necessary in
proving the included offenss t¢ prove any slewsnt not
required to prove the principal offense.”

For several separate and distinelt offenses, even though they
be slleged in the same charge, the court, in its discretion, way



adjudge in its sentence the aggregate of the limit of punishment
for each separate and distinct offense in a case. For example,
if an accused were convicted of resisting apprehension, for which
the maximm authorized punishment is bad conduct discharge, total
forfeitures, and confinement at hard labor for one year, and is
convicted of a subsequent breach of arrest, for which bad conduct
discharge, total forfeitures, and confinement at hard lasbor for
six months is prescribed, and is convicted of a still later
escape from confinement, for which a dishonorable discharge,
total forfeitures, and confinement at hard labor for one year is
authorized, all of the offenses being alleged under a single
charge in violation of Article 95, the court, in its discretion,
would be authorized to adjudge the aggregate of the authorized
punishments whick, in this example, would be dishonorable dis-
cherge, total forfeitures, and confinement at hard labor for two
and one-half years.

In determining the meximum punishment for two or more
separate and distinct but like offenses against property, values
as found in different specifications cammot be aggregated, as if
alleged in a single specification, for the purpose of increasing
the maximum punishment. For example, if a thief goes into a
room and takes property belonging to various persons, there is
but one larceny which should be alleged in but one specification
and for which the maximum authorized punishment would depend upon
the total value of the various articles which were the subject of
the one act of larceny. However, if the thief were to steal one
article of a value of $25, and at a subsequent time he were to
steal another article worth $17.50, eand on & third occasion were
to steal a different article of a value of $10, and if all three
offenses were charged in separate specifications under a single
charge in violation of Article 121, Larceny, the court would be
prohibited from aggregating the three values, that is, a total
of $55, for the purpose of adjudging dishonorable discharge,
total forfeitures, and confinement at hard labor for five years,
as is authorized in the table upon conviction of larceny of
property of a value of $50 or more. Instead, in the example
case, the court would be authorized to adjudge dishonorable dis-
charge, total forfeitures, and a total period of confinement at
hard labor for two years, that is, one yesar for the larceny of
the $25 article, six months for the larceny of the $17 50 article,
and six months for the larceny of the $10 article.

Whereas the Table of Maximum Punishments lists the maximum
punishment in terms of punitive discharge, confinement at hard
labor, or forfeiture, or a combination thereof, it contains no
reference to lesger forms of punishment such as hard labor with~
out confinement, restriction to limits, or detention of pay whicr
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- have besn demonstrated to be both appropriate and desirable

punishment for many minor offenses. Consequently, unless dis-
honorable or bad conduct discharge is adjudged, the court in its
discretion may substitute at certain prescribed rates lesser
punishments for those listed in the Table of Maximum Punishments.
The prescribed rates are contained in & table, commonly referred
to by Army and Air Force personnel as the "Table of Substitutions,”
which has been redesignated the "Table of Equivalent Punishments."
This table is of a special importance in cases of minor offenses
in that by substituting such punishments as additional forfei-
tures, or hard labor without confinement, or restriction to the
limits, the accused will be adequately punished for the minor
offense and at the same time will be available for the full per=
formance of his regularly assigned duties.

The Table of Equivalent Punishments has been changed to
include an entry concerning confinement on bread and water or
diminished rations, such entry pertaining to Navy and Coast
Guard personnel only.

The court--but not the convening or a higher authority--
may, in appropriate cases, make the authorized substitutions in
the case of enlisted personnel onlye.

Army and Air Force persomnel will note thet the "restriction
to limits" entry has been changed from "3 days" to "2 deys." In
that respect, under Article of War 14 a summary court could not
adjudge confinement at hard labor in excess of one month nor
could it adjudge restriction to limits in excess of 3 months, a
ratio of 1 to 3. Under Articls 20, a sumary court-martial
cannot adjudge confinement at hard labor in excess of one month
nor can it adjudge restriction in excess of 2 months, a ratio
of 1 to 2. The 1 to 2 ratio also conforms to the illustration
in 16b, "Jurisdiction of Summary Courts-Martial," concerning
the apportiomment of confinement and restriction in one and the
same sentence.

The examples given in the discussion of the Table of
Equivalent Punishments were selected at random and are by no
means all inclusive of the various combinations that may be
adjudged.

The use of substituted punishments is subject to various
limitations. TFor example, in the case of a noncommissioned or
petty officer above the fourth enlisted pey grade, a summary
court=rartial cannot by substitution or otherwise adjudge con-
finement at hard labor or hard labor without confinement.
Similarly, no court may, by substituted punishments, exceed its
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jurisdictional limitations in regard either to the amount of

or to the type of punishment. Thus, if the authorized punish=-
ment for an offense were confinement at hard labor for one month
and forfeiture of two=thirds pay for one month, a summary court
could not adjudge additional forfeitures in lieu of any part of
the confinement since it is beyond the jurisdiction of a summary
court to adjudge a for feiture of more than two-thirds of one
month's pay., Similarly, if the authorized punishment for an

of fense were confinement at hard labor for +two months and for-
feiture of two-thirds pay per month for two months, no court
could substitube restriction to the limits for all of the
confinement (that is, 2 x 60, or 120 days) since in no case may
restriction be imposed in excess of two months.

As provided in 16b, "Jurisdiction of Summary Courts-iMertial—-
Punishments,” since confinemsnt and restriction to limits are
both forms of deprivation of liberty, only one of those punish-
ments may be adjudged in the maximum amount in any one sentence.
An apportionment must bs made if it is desired to adjudge both
confinement and restriction to limits in one and the same
sentence. For example, assuming the punishment to be in con=
formity with ot her limitations, a summary court may adjudge
confinement at hard labor for 15 days (one-half of the authorized
confinement), restriction to limits for 30 days (one-half of the
authorized restriction), and forfeiture of two~-thirds pay for one
monthe It is to be remembered that in such a case the period of
confinement 1s served first, the less severe form of deprivation
of liberty, that is restriction, is serwed thereafter.

Experience has indicated the propriety of continuing the
ingtruction that a bad conduct discharge may be adjudged upon
conviction of any offense for which dishonorsble discharge is
authorized by the table.

The purpose of the provision concerning the aubomatic
suspension of limitations on punishment prescribed im the table
for wviolations of Articles 82 {(Solicitation), 85 (Desertion),

86 (Absence without leave), 87 (Missing movement), 90 (Assaulting
or willfully disobeying supsricr officer), 113 {Misbehavior of
sentinel or lookout), and 115 (M&linoering)ﬂ is to avoid any

time lug which would otherwlise be occasioned by The reguirement
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any area controlled by, the Commander-in~Chief, Far East, or
any of his successors in command.

The descriptions of offenses contained in the table are
condensed for convenience of arrangement and are intended solely
to identify the portions of the manual and the offenses to which
they pertain without defining any such offense. In the case of
discrepancy between a heading or description in the table and
any other part of the manual, such other part shall be controlling.
The description of offemnses in the table does not purport to
define either the elements of proof of or the form of pleading
for the various offenses listed therein.

TABIE OF MAXIMUM PUNISHMENTS

It has been pointed out in the discussion of 126h(2),
"Forfeiture," that the term "forfeiture of all pay and allow-
ances,'" as it appears in the punitive discharge columns of the
table, is construed to mean the forfeiture of all pay and
allowances becoming due on and after the date the sentence is
approved by the convening authority.

At the request of one of the service representativesg, it
was agreed that for reference purposes all of the punitive
articles except Articles 88 and 133 should be noted in the
table. Article 88, "Contempt towards officials," and Article
133, "Conduct unbecoming an officer and a gentleman,! apply
solely to officers, and as the table is not applicable, as such,
to officers, those two articles have been excluded. '

In those instances where the indicated article provides a
mandatory or an alternatively prescribed punishment, for example,
death in the case of spying or death or life imprisomment in the
case of premeditated murder, the article is listed with a cross-
reference to see that article.

Whenever, in describing an authorized punishment; the
reference is to dishonorable or bad conduct discharge and a
period of confinement, it is to be interpreted as including
the total forfeiture provision contained in the pertinent
columns of the table.

Article 77.--Principals.--Article 77 defines the term
"principal™ bul contains no provision concerning a punishment.
The punishment prescribed in the table, that is, "the maximum
punishment authorized for the commission of the offense," is
based on 18 U.S5.C. 2b.
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78

79

80

81

82

83

Article 78.--Accessory after the facte-=The limit of
punishment prescribed in Note 2 for this offense is similar
to that prescribed in 18 U.S.C. 3. 1In order to make certain
the maximum period of confinement authorized in cases where
life imprisomment is authorized for the principal, specific
provision is made that the maximum period of confinement shall
not exceed 10 years in any case.

Article 79.-=Conviction of lesser included offense.--The

first subparagraph of 127¢ provides that the punishment prescribed
for each offense listed in the table is prescribed as the maximum

punishment for that offense and for any lesser included offense
if the latter is not listed.

Article 80.--Attempts.~-Although it was contended that the
punishment for attempts should not exceed that prescribed in
18 U.3.C., 1113 for attempts to commit murder or manslaughter,
the service representatives finally determined to prohibit the
death penalty and to limit the period of confinement to a
20 year maximum.

Article 8l.--Conspiracy.--It was determined that the con-
certed action and design required in the offense of conspiracy
fully justified the imposition of the punislment authorized for
the offense which is the object of the conspiracy, except that
in no case shall the death penslty be imposed. See 18 TU.S3.C.
371,

Article 82.--Solicitatione~=-In view of the differing pro-
visions of Article 82a and 82b, this offemnse is listed in the
teble in two parts. 1If the offemses are committed, and in the
case of desertion or mutiny, if committed or attempted, the
punishment shall be that provided for the commission of the
offense proper. The limit on soliciting desertion is based
upon 18 U.S.C. 138le 18 U.S.Ce 2387 pertains to an offense
comparable to soliciting or advising mutiny and provides for a
fine and confinement for 10 years. 18 U.S.C. 2385 prescribes
an offense comparable to soliciting or advising sedition and
provides for a fine and confinement for 10 years. Dishonorable
discharge and confinement for 10 years are prescribed for
soliciting or advising an act of misbehavior before the enemy,
if the act is not committed.

Article 83.~-Fraudulent enlistment.--The first entry per-
tains to activities in or association with subversive
organizations. The five year period of confinement is com-
parable to the imprisomment authorized by section 15b, Internal
Security Act of 1950 (P.L. 831, 8lst Cong.). The punishment
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84

85

86

for "Other cases of'' is similar to that provided in the 1949

~ Manual. Fraudulent separation is a new offense prescribed by

Article 83. It was considered to be more serious than an
ordinary case of fraudulent enlistment in that the accused is
attempting to evade service. Dishonorable discharge and con-
finement for five years areprescribed.

Article 84.=-Unlawful enlistment, appointment, or separation.--
This offense is derived from AW 55, "Officer making unlawful
enlistment." On the basis of the dismissal authorized in AW 55
it was determined that dishonorable discharge and the five year
period of confinement authorized for the person who, under
Article 83, fraudulently enlists or fraudulently procures his
separation should be prescribed as the punishment.

Article 85.-~Desertion.--The punishment prescribed for
desertion with intent to avoid hazardous duty or to shirk important
service is the same as that prescribed in the 1949 Mapual. It
was determined that the various gradations in the 1949 Manual con-
cerning the time element, that is, desertion after not more or-
more than six months in the service, could well be eliminated in
order to obviate the errors that have frequently confronted courts
and boards of review by reason of the time computation now re-
quired. The three and two year periods of confinement in other
cases of desertion were accepted as reasonable punishments in view
of the common experience of the services. Amy and Air Force
personnel will note that the entries of the 1949 lManual concerning
desertion in the execution of conspiracy or in the presence of an
unlewful assemblage which the troops may be opposing do not appear
in the new table. It is suggested that the first of those deleted
entries might properly be an offense under Article 81, "Conspiracy,"
and thet the latter appears to be the equivalent of desertion with
intent to avoid hazerdous duty or to shirk important service.
Attempted desertion is specifically prescribed in Article 85 and,
consequently, is presented here rather than in Article 80,
"Attempts."

In this general respect, the commentary to Article 85
provides:

- "AW 59 (Advising or aiding another to desert)
and AW 60 (Entertaining a deserter) have been deleted
as they are now covered by Article 77 (Principals)
and 78 (Accessory after the fact), respectively."

Article 86.--Absence without leave.--The entries under this
offense have been presented so as to show the verious provisions
of the new article, that is, without proper authority failing to
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87

89

90

91

92

go to. or going from his appointed place of duty, or without
proper authority absenting himself from unit, orgemnization, or
other place of duty. The punishments prescribed for the wvarious
offenses conform closely to those prescribed for comparsble
offenses in the 1949 Manual.

" Article B87.-~Missing movement.--This article is based on
the proposed AGN, Article 9(57). The Navy recommendation as to
punishment for the two entries under this article have been
adopted.

Article 89.-~Disrespect towards superior officer.--The
service representatives agreed to increase the six months' con-
finement and forfeitures provided in the 1948 Manual to include
bed conduct discharge.

Article 90.--Assaulting or willfully disobeying officer.--
The punishments provided under this article are common both to
the 1949 Manual and NC & B.

Article 9l.,~~Insubordinate conduct towards warrant officer
or noncommissioned officer.~-=In view of the new dignity and
importance of the office of warrant officer, dishoncrable dis-
charge and confinement for five years have been prescribed for
striking or assaulting a warrant officer in the execution of his
office, and the punishment for willful disobedience of the lawful
order of a warrant officer has been increased to dishonorable
discharge and confinement for two years. The service representa-
tives agreed that contemptuous deportment or disrespectful
language toward a warrant officer or a noncommissioned or petty
of ficer in the execution of his office should be increased to
bad conduct discharge and confinement for six and three months,
respectively. ) '

Article 92.--Failure to obey order or regulation.--This
article is derived from Navy practice. The Navy table provides
for dishonorable discharge and confinement for two years which
wereeaccepted as the authorized punislment. Bad conduct discharge
and confinement for six months, whichare prescribed in Article 91
for willful disobedience of the lawful order of a noncommissioned
or petty officer, were also adopted as the maximum punishment for
knowingly failing to obey "any other lawful order" under Article
92 The footnote, which applies to the first two entries under
Article 92, is designed to eliminate the comfusion which could
result from a contention that a violation of other specifically
listed offenses, for example, disobedience of & superior officer
under Article 90, or willful disobedience of the lawful order of
a warrant officer or noncommissioned or petty officer under
Article 91, or wrongfully appearing in civilian clothing under
Article 134, should be punished as a violation of Article 92.
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93 Article 93.-=Cruelty and meltreatment.--This offense is
listed in the Hevy table and the Navy recommendation of dis-
. honorable discharge and confinement for one year was adopted,

94 Article 94.-=Mutiny or sedition.--No maximum punishment has
' been prescribed.

95 Article 95.=--Arrest and confinement.--The punishments for
the three offenses listed under Article 95 are the result of
adjustments of the punishments currently prescribed in the
respective tables.

96 Article 96.-=~Releasing prisoner without authority.--The
maximm punislment prescribed for the offenses listed under
Article 96 are also the result of adjustments of the punlsnments
listed in current tables.

97 Article 97.~-Unlawful detention of ‘snother.=--Dishonorable
discharge and confinement for three years wereaccepted as
appropriate.

98 Article 98»»»Noﬁcompliance with procedural rules.=-In view

of the importance with which Congress, in enscting this specific
article, must have regarded its purpose and intent, bad conduct
discharge aud confinement for six months wereprescribed.

99e- Articles 99-102,--Misbehavior before the enemy; Subordinate
102 compelling surrender; Improper use of countersign; Forcing s
safsguard.~-No meximum punishment has been prescribed.

103 Article 10%,--Captured or abandoned propertye.=~-This of fense
s not listed in cwrrent tables, However, to establish a guide
cr uniformity of sentences the punishment for the various
gradations of this offense are the same as those prescribed in
the 1949 Manual for selling or wrongfully disposing of military
property in viel of AN B84, except that bad conduct discharge

iz subhorised when the velue is $20 or lesss

iy b

and pillaging.--No limitations are prescribede

104 104, «=Aiding enemy.~-No maximun is prescr ribed,
108 prigomer.==fg provided in the
SR his arbticle iz new snd stems from
sbuges of g owt of World War IT. 4ny punishment
other prageribed Tor the offense.
106 death sentsnce iz mandatory upon
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107

108

109

110

111

Article 107.-~Felse official statements.--The commentary
to this article provides that Article 107 is based upon AW 56
end 57, for both of which dismissal is prescribed. On the basis
thereof, dishonorable discharge and confinement for one year has
been prescribed. With reference to meking any other false
official statement, the bad conduct discharge and confinement
for six months provided in the 1949 Manual have been increased to
dishonorable discharge and confinement for one year in the case of
noncommis sioned or petty officers, while the punishment for any
other enlisted person is the same as that now prescribed in the
1949 Manual.

Article 108.--Military property of the United States-- Loss,
damage,. destruction, or wrongful disposition.--The offenses listed
under this article are comparable to the offenses listed under
AW 83 and 84 in the 1949 Manual. The maximum punishments herein
prescribed are based primarily upon those prescribed in the 1949
Manual except that in each instance where bad conduct discharge
was authorized, dishonorable discharge will be authorized in the
new menuale In conformity with the discussion of the elements of
proof of offenses under Articles 108 and 109, it is to be noted
that appropriate entries in the table include the phrase "of a
value or demage" inasmuch as, pursuant to the terminology of the
article, the measure of punishment should be related to the amount
of either demage or value in such cases.

Article 109.--Property other than military property of the
United States-=-llaste, spoil, or destruction.=-The maximum punishe-

ment authorized for violations of this article are the same as
those prescribed for willfully damaging or destroying militery
property of the United States under Article 108.

Article 110.--Improper hazarding of vessel,--No maximum
punishment is prescribed in the table for willfully and wrongfully
hazarding or suffering to be hazarded a vessel. However, negli-
gently hazarding or negligently suffering to be hazarded a vessel
is listed in the Navy tmble and the punishment therein prescribed
was adopted.

Article 1ll.--Drunken or reckless driving.--It was recommended
that & greater variance in punishment than that contained in the
1949 Manual should be.prescribed for the offense of drunk or reck-
less driving resulting in personal injury as contrasted with such
acts not resulting in personal injury. The maximum authorized
punishment has been set as dishonorable discharge and confinement
for one year and as bad conduct discharge and confinement for
six months, respectively, for the two offenses.
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Article 112,--Drunk on duty.~~The Navy table uses a single
entry for this offense. The punishment epproximates that pre-
scribed in current tebles.

113 Article 113.~--Misbshavior of sentinel.--This offense is
entered as a single entry, the more severe punishment of the 1949
Manual being adopted.

114 Article 1ll4.--Dusling.--This offense, which is not entered
in the 1949 Menual teble, is punishable under the Navy table by
dishonorable discharge and confinement for one year which have
been prescribed herein.

115 Article 115.--Malingering.=--The first entry, feigning illness,
physical disablement, mental lapse, or derangement, is punishable
by dishonorable discharge and confinement for one year, the
present Navy maximum. The dishonorable discharge and confinement
for seven years authorized for intentional self-inflicted injury
are currently prescribed for all services.

116 _ Article 118.--Riot or breach of peace.--The dishonorable dis-
charge and confinement for temn years authorized for riot are based
upon Army cases. The Air Force repressntative recommended con=-
finement and forfeitures for six months for breach of the peace
in view of the violent aspect of this offense as described in the

- punitive article material.

117 Article 117.-~Provoking speeches or gestures.--This offense
is based upon AW 90 for which the 1949 Manual prescribes confine-
ment and forfeitures for three months.

118 Article 118,.--Murder.--No maximum is prescribeds

119 Article 119.--Manslaughter.--The Navy recommended adoption of
the same punishment as that now prescribed in the 1949 Manual.

120 Article 120.--Rape and carnal knowledge.=-No limitation is
prescribed for rape. Carnal knowledge is spscifically included
in this article. The punishment prescribed in the 1949 Manual has
been adopted.

121 Article 121.--Larceny and wrongful appropriation.--The punish=-
ment prescribed in the 1949 Manusl has been adopted for +the larceny
entries. Wrongful appropriation is specifically covered in this
article and is set out in the table in the manner used in the 1949
Henual, the punishments therein prescribed having been adopted.
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- 122-

125

126

127

128

129

130

131

132

134

Articles 122-125.-~Robbery; Forgery; Maiming; and Sodomy.=-'
The Navy recommended the same punishments as those now prescribed
in the 1949 Manual. ' .

Article 128.~-Arson.-~The punishment for aggravated arson is
based upon 18 U.5.C. 8l. With reference to simple arson, the
recommended punishments are derived from Title 22, District of
Columbia Code, section 403.

Article 127,-~Extortion.=~18 U.S.C. 872 provides for a fine
of $5000 and imprisonment for not more than three years.

Article 128.--Assault.-~The sntries "Assault,™ "Assault
(consummated by a battery)," and the first entry under "Assault,
aggravated,” that is, "With a dangerous weapon or other means
or force.likely to produce death or grievous bodily harm," are
similar to the entries under AV 56 in the 1949 Manual. The punish-
ments for the offenses are the same as those prsscribed in the 19549
Manuale The second entry under aggravated assault, that is,
"Intentionally inflicting grievous bodily harm, with or without a
weapon, " is comparable to the offense now denounced under AN 93
and for which dishonorable discharge and confinement for five years
are authorized.

Article 129.--Burglary.--The dishonorable discharge and con-
finement for ten years conforms to current tables.

Article 130.~-Housebreaking.--The service representatives
agreed to adopt dishonorable discharge and confinement for five
years as the maximum punishment. '

Article 13l.~-Perjury.~--The currently prescribed punishlment
of dishonorable discharge and confinement for five years has been
adoptede :

Article 132.--Frauds against the Govermment.--The punishments
herein prescribed are the same as those prescribed under AW 94
in the 1949 Manual. s

Article 134.--Gensral article.--Entries under this article
consist primarily of entries currently appearing under AW 96 in
the 1949 Manuel. For the purpose of this conference, the dis-
cussion of entries under Article 134 will consist of an indication
of newly added, deleted, or emended entries. In many instances
the entries have been rephrased so as to preface each with a key
word in order that they may be easily located in alphabetical
sequence. :
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Aiding a prisoner to escape has been deleted and is now
covered by Article 77 read in conjunction with Article 95.

The entry in the 1949 Manual, "Allowing & prisoner to
receive or obtain intoxicating liquor,"has been deleted, but a
more comprehensive entry has been substituted, "Prisoner, allow-
ing to do an unauthorized act."

Simple assault has been deleted as that offense is now
denounced by Article 128. However under "Assault," entries per-
taining to assault with intent to commit voluntary manslaughter,
robbery, sodomy, arson, burglary, housebresking, murder, or rape
have been included as it was determined that such offenses were
covered by Article 134 rather than by Article 128. Entries have
been added concerning an assault upon a warrant officer, non-
commissioned or petty officer, not in the execution of his office,
or assault upon any person performing prescribed police duties,
such person being in the execution of his office. 1In this respect
it is to be noted that the current "kmowing him to be such" pro-
vision under the AW 96 entry has been deleted.

Assault and battery is covered by Article 128 except assault
and battery upon a child under 16 years of age.

Attempting to escape from confinement has been deleted.
Attempts ere now punishable under Article 80.

The entry concerning bribes or graft is new.

Meking and uttering a bad check has been included, excepting
from its provision, however, & bad check used as a means of obtain-
ing property under false pretenses which is & violation of Article
121. The worthless check entry under Article 134 covers both
deceitfully giving & check in payment of a pre-existing debt, and
giving a check and failing to maintain sufficient funds to mest

paymen te

Obtaining money or property by check without sufficient funds
has been deleted as that offense is now covered by Article 121.

Cohspiracy is now covered in Article 81.

Uttering disloyal statements undermining discipline and

‘loyalty is a new entry.

Willfully destroying private property is punishable under
Article 109,
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Under the entry "Drunk" appears the new offense of
"Incapacitating self to perform duties through prior indulgence
in intoxicating liquor."

The "Drunk and disorderly" entry contains e new offense
applicable to such conduct "Aboard ship."

Failing to obey a lawful order is covered by Article 92.

False imprisonment is prohibited by Article 97.

False official report or statement appears under Article 107

Gembling in querters in violation of orders and introduction
of liquor into command, gquarters, station, or camp, in violation

of orders are covered by Article 92.

The entry pertaining to marihuena or a habit forming drug
has been changed to provide for both wrongful possession or use.

Communic ating indecent, insulting, or obscene language to a
female is new as is indecent or lewd acts with another.

Depositing obscene or indecent matter in the mails is newly
prescribed.

Misprision of a felony is added.

Obtaining money or other property under false pretenses is
covered in Article 121. '

Stafutory perjury is included in the discussion of Article 134
in the Punitive Articles and is inserted in the table.

Operating a vehicle while drunk or in a reckless manner
appears under Article 11l.

Self-maiming has been deleted as the offense of self-inflicted
injury is covered in Article 115.

Disobedience of a lawful-order of & sentinel is demnounced by
Article 92, as is the offense of failing to obey the lawful order
of a sentinel.

Communi cating & threat is newe.

Uttering a forged instrument has been deleted as that offense
is denounced by Article 123(2).

Violation of standing orders is covered by Article 92,
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§eCoe B,
127¢

3

Wrongful carnal knowledge of & female below the age of
16 is included in Article 120.

Virongful teking or taking and using appears under Article
121.

Section B consists of permmissible additional punishments not
provided elsewhere in the Punishments chapter.

If an accused is found guilty of one or more offenses for none
of which dishonorable or bad conduct discharge is authorized, proof
of two or more previous convictions will authorize bad conduct
discharge and forfeiture of all pay and allowances, and if the con-
finement authorized for such offense or offenses is less than
three months, confinement at hard labor for three months is also
authorized. The sentence that, "In such a case no forfeiture shall
be imposed for any period in excess of the period of confinement so
adjudged,™ is designed to eliminate that type of sentence which
appeared in a recently processed case wherein a special court, on
the basis of five previous convictions, adjudged a bad conduct
discharge, confinement at hard labor for four months, and two-thirds
forfeiture for six months.

If an accused is found guilty of two or more offenses for none
of which dishonorable or bad conduct discharge is authorized, the
fact that the authorized confinement, without the operation of the
substitutions permitted by the Table of Equivalent Punishments,
for the two or more offenses is six months or more will authorize
bad conduct discharge and forfeiture of all pay end allowances in
addition to the pesriod of confinement so authorized. For exsmple,
if an accused were convicted of discharging a firearm through
carelessness, for which confinement at hard labor for three months
and forfeiture of two-thirds pay per month for thres months is
authorized, and were also convicted of allowing a prisoner to do
en unauthorized act, for which the same maximum punishment is
prescribed, s gensral court in an otherwise appropriate case would
be authorized to sentence the accused to bad conduct discharge,
forfeiture of all pay and allowances, and confinement at hard
labor for six months. Of course, the jurisdictional limitations
of special and summary courts would not permit those courts to
adjudge the sentence given in the example.

A fine may be edjudged in lieu of forfeitures provided a
punitive discharge is also adjudged.

The new menual incorporates the Navy provision concerning
reduction to an inferior grade as an additional punishment, except-
ing of course those cases of noncommissioned or petty officers
above the fourth enlisted pay grade when sentenced by a summary
court.

Reprimand or admonition mey be adjudged as an additional
punishment in eny case.
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Conference No. 10
NON-JUDISTIAL PUNISHMENT

Conducted by
MAJOR ROGER M. CURRIER

128 Authority-General .-=The authority to impose disciplinery
punishment under Article 15 is hedged with provisions for
departmentel regulations. The reasons therefor are stated
in the commentary as follows:

"This recognizes that the authority to
administer all the punishments specified may be
necessary in one armed force and needlessly broad
in snother. This problem can be illustrated by
reference to one punishment, nemely restriction to
specified limits. This punishment would be an
effective senction at a camp or post, but would
carry little weight on a ship at ses.

"Subdivision (b) also empowers the Secretary
of the Department to permit members of the armed
force to elect trial by court-martial in plece of
proceedings under the article. This recognizes &
difference in present practice emong the armed
forcess The Navy allows no election on the theory
that the commanding officer's punishment relates
entirely to discipline, not crime; furthermore, in.
the Navy the officer who has summary court-mertiel
Jurisdiction is the same officer who imposes punish-
ment under the article. In the Army, on the other
hand, a compsny commender with power under the
article ordinarily will not have summary courte
martial jurisdiction."

An attempt has been made in the preparation of the text
to reconcile differences in policy and procedure in order that
separate departmentel regulations may be kept to a minimume
The major difference deals with the right to elect trial by
court-martial in lieu of non~judicial punishment and +the
separate procedural regulations necessary are contained in
paragraph 133,

This first peragreph has been subdivided into subpara-
graphs for the sske of olarity. Matters dealing with Poliocy
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128p

end Effect of Errors which were included in parsgraph 118,
MCM, 1949, are treated as separate paragraphse

Who may impose none-judicial punishment,--The first sub-
paragraph is a restatement of orovisions of Article 15a which
confer power on commanding officers to impose disciplinary
punishments. Illustrabtions as to what types of commands are
contemplated as included in paragraph 118, MCHM, 1949, have been
deleted from the statute and also from the text (see AW 10L).
Article 15b provides that the Secretary of a Department may
place limitations on the categories of commending officers
who are authorized to exercise these powers. In the absence
of such limitations eny commanding officer mey exercise the
power with respect to any person under his commande

It is not contemplated that power under Article 15
extends to power of punishment of persons of enother armed
force who may be temporarily attached to g given command,

Tor example, air forece personnel attached to an army hospital
will not be under the command of the army officer in cormend
of the hospital within the purview of Article 15. On the
other hand, army personnel of a unit attached to another army
command for disciplinary purposes would be subject to impo-
sition of punishment under Article 15 by the officer cormand-
ing the unit to which attached.

The use of "commending officer" in the statute will
effect a chenge in the power of a Marine company cormender,
He is regerded as a commanding officer but did not, under the
provisions of A.G.N. 25, possess the power to impose dis-
ciplinary punishment.,

Under the provisions of Article 15¢ the Secretary of a
Department, may by regulation provide for the exercise of
powers under Article 15 by "officers in cherge." "Officers
in charge" as contemplated by this section exist only in the
Nevy and the Coast Guard and as between those services the
definition of the term differs. .In the Navy they msy be only
comuissioned officers and in the Coast Guard they may be
warrent officers or petty officers in charge of small coast
guard stations, It is clear that Congress intended to vest
such petty officers with power under this Article (See House

Hearings, Tab 2, pp 953%=95L).

Since the Amy and the Air Force do not have "officers
in charge" the text makes it clear that Article 15¢ pertains
only to the Navy amd Coast Guard. -

Minor offensess~-~-Since Punishment under Article 15 is a
baer to trial by court-martial with respect to minor offenses
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129

130

131

only (Art. 15e), whereas it was not such a bar in the Navy
heretofore, it was considered essential that some discussion

s to what is a minor offense be included in the text. This
subparagraph is derived largely from the second subparsgraph

of paragraph 118, MCM, 19L49. Felony type Articles are included
as offenses which are not minor. It is also provided thet eny
offense for which confinement for one year or more is authorized
is not minor. Instead of the exemple of threatening or assauli-
ing a sentinel used in MCM, 1949, protracted absence without
leave has been used as a non minor military offense.

Nonpunitive measurese.-=This is derived from the third sub-
paragraph of paragreph 118, MCM, 1SL9.

Policies gemerally applicable.--The first subparagraph is
derived from MCM, 1949, and is in accord with the long standing
policy of all the armed services,

The second subparagreph is new, but also is in accord with
the long stending custom of all the armed services particularly
insofar gs it encourages a superior commender to call infrac=
tions of discipline on the part of enlisted persons to the
attention of the acocused's immediate commending officer rather
than take action himself. The converse of the policy, relating
to the Army and Air Force practice of notifying an officer
exercising special court-martial jurisdiction (i.e., Regimental
or Group Commender) of offemnses committed by officers, is not
es pertinent to the Navy as it is to the other services since
the immediate commanding officer of the ship also exercises
special court-martiel jurisdiction. However, the policy is
as pertinent to the Marines es to the Army or the Air Forcee
The last sentence provides that if the commanding officer to
whor. a.cese is so forwarded deems that a punishment beyond
his jurisdiction to impose (i.e., reduction of noncomnissioned

‘officers or forfeiture of pay with respect to officers) is

indicated, he may forward the matter to a competent superior.

Effect of orrors .,=~This is derived from the last sub-
peragraeph of paragraph 118, MCM, 1949,

Punishmentse=-~in the paragraph are stated the punishments
authorized to be imposed under Article 15. These punishments
enumerated may be imposed upon militagz»personnel of any of the
services unless otherwise restricted by departmental regula-
tions. For Army and Air Force peopls it is well to note here
that a selection of punishment must be mede as no combination

~of punishments is allowed,except that admonition or reprimand

may be imposed in any case. Withholding of privileges and
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extra duties may be imposed for two weeks instead of one

and forfeitures imposed in officer cases are limited to one=-
half of one monthts pey instead of the three months authorized
under Article of War 10lie Relative to extrs duties, extra
fatigue has not been used in the Army as a punishment for
noncommissioned officers because of the consideration of de-
gradation of renk. However, the Navy has exercised extra
duty punishments for petty officers upon the theory that cer-
tein duties would not affect or degrade the rank of the
individual. Therefore, a limitation is included that the
punishment of extra duty not be such as to degrade the rank
of a noncomissioned or petty officers For noncommissioned
officers and petty officers there is a punishment added which
hes been used in the Navy but is new to the Army and Air
Force~=that is, a reduction in grade. The limitation of the
reduction to the next inferior grade is that the grade from
which demoted is under departmental regulations, within the
pronotion authority of the commending officer imposing the
punishment or within the suthority of a commender subordinate
to him., Several questions arose when this paragraph was being
written as to promotion and demotion authority. For exemple,
urder Army regulations the commending officer of an Infantry
Regiment would have promotion authority of certain non-
commissioned officer grades whereas his division commander
would not. This would seem to indicate that the division
comender could not therefore impose punishment under Article
15 of a reduction in grade whereas a regimental commsnder
coulde A study of the code and the Congressional hesarings
indicates, however, that the intent of the Congress was thet
stated in the paragraph, that any senior commander may impose
the seme punishment as a commander subordinate to him, In
the Army e further limitation is placed on one grade reduc-
tions of noncommissioned officers--that is, the rank of the
commender imposing it must be at least the rank of majore

As we have discussed before, however, a reduction could be
accomplished under the article by, for instance, a capbtain
compeny commander referring a particular case to his lieu-
tenent colonel battalion commanders

As to other enlisted personnel, all the previous
punishments discussed=-with the exception of forfeitures=~-
may be imposed snd in addition, if a person is attached %o

. or embarked in a vessel he may be confined for a period of

seven consecutive days or for a period of three consecutive
days on bread and water or diminished rationse. Confinement
on bread and water has been used by the Navy for some time,

. It is new to the Army and Air Force and at the Congressional

hearings it was indicated that the Army and Air Force did
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133

13k

not desire to employ this kind of punishment. The Navy, on

the other hand, had a point of great merit in the fact that
restriction, to a man on a vesssl at sea, was hardly a punish-
ment end some -special type of confinement or other punishment
might be necessary in some cases for the sake of discipline.

The law is now so written that punishments of the nature described
may be imposed upon any military person while embarked in a
vessel. Thus, in a proper case, Army or Air Force personnel
could be punished by confinement on diminished reations while on

a transport or other ship. We may note here that while Army and
Air Force courts-martial cannot adjudge such punishment a command-
ing officer may, in an appropriate case, under Article 15.

Right to demend trial.--Article 15b of the code gives the
Secretary of & Department the power to limit the right of an
accused to refuse punishment under the article and demand trial..
Such regulations eare set forth in paragraph 132. In the Army
and Air Force no punishment may be imposed upon any member of
the Army or Air Force under Article 15 if the accused has demended
trial by court-martial. Punislment may not be imposed while the
demend is in effect, but acceptance of punishment is a waiver of ,
any right to demaend trial. As to the Navy and Coast Guard no
person may so demand trial in lieu of Article 15 punishment.
Because of this difference in rights to demand trial between the
services separate procedures relative to imposition of punishment
have also been included ig}the manual.

Procedure.--Procedures set forth for the Army and Air Forecs
are similar to those which now obtain including e notification to
the individual concerned as to what the charge is, an instruction
as to his right to demand trial, werning in an appropriaste case
as to self-incrimination, and the right to submit matters in
defense or mitigation. This matter may be in writing in any case
and will be in writing as to officers or warrant officers.

In the Navy and Coast Guard in the ordinary case, the com-
manding offiecer will inquire at mast as to any minor offenses
allegedly committed. The Navy commander also will inform the
accused of his right against self-incrimination and after hearing,
in which the accused may submit matters in defense or mitigation,
the commender may impose punishment. As we have said before, in
the Navy and Coast Guard there is no right to demand trial. If
the findings of a board or a court of inquiry indicate punishment
under Article 15 to be appropriate, the commander may punish the
accused after calling him to the mast and informing him of the
factse. -

Appeels.-~Paragraph 13l deals with appeals and is a restete-
ment of Army rules. All persons the subject of punishment under
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1%5b

App. 3

Article 15 may appeal to the next Buperior authority if they
think the punishment is unjust. The next superior commander
mey confirm or remit or mitigate any punishment imposed, but
during the appeal the accused will continue to undergo the
punishment.,

Restoration.--Paragraph 135 conteins new matter. Article
15d not only permits an-officer whe has imposed punishment to
remit or suspend the unexecuted portion thereof but also to set
it aside completely and restore all rights adversely affected by
that portion of the punishment already executed. This provision
will serve to afford a remedy to an accused in that rare case
whers punishment was imposed upon an innocent person. Some
slight difficulties might arise in some few cases. It would be
a simple matter, for imstance, to restore a forfeiture or restorse
rank to a reduced noncormissioned officer, but not quite so sasy
to restore diminished rations, except perhaps over a period of
time.

Records of punishment.--This paragraph provides that all
punishments will be rscorded. In the case of officers or non-
commissioned officers this is a simple matter inasmuch as the
entire case will already have been reduced to writing. In
the case of enlisted persons, however, the great majority of
cases will be conducted orally end a record of the case must
be accomplished. Such records have long been used by all the
services--the so-called company punishment book of the Army
and the log of the Navy. The Navy log, however, was a chrono=
logical record and the Army company punishment book had the
edvantage of being a record pertaining solely to non-judicial
punishment.

Appendix 3 sets forth the forms of records of punishment
for all the services--paragraph a for enlisted persons and b
for officers. The unit punishment book in appendix Ja is
practically identical to the type of record long kept in the
Army. There is one addition which it has been found through
experience will be helpful-~that is a column which indicates,
through the insertion of his initials by the accused, that his
rights have been explained to him, and he understands them.
Some commands in the Army have been plagued with complaints
to Inspectors General by various personnel that they have been
forced to undergo punishment supposedly administered under the
104th Article of ¥ar of which they had no prior knowledge.
This additional column is designed to obviate that difficulty.

Appendix %b conteins forms appropriate to the Army and Air

Force in which demand for trial may be made, and a ,separate
form for the Navy which contains no provisions as to trials
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Conference lla

RULES OF EVIDENCE

Conducted by
MAJOR GILBERT G. ACKROYD

This discussion of the Rules of Evidence will follow the
sequence of the peragraphs in chapter XXVII of the Manual for
Courts~Mertial, United States, 1951.

Part T

General .~~The authority for the rules of evidence promulgated
by the President stems from Article 36 of the Uniform Code. It
will be noticed that Article 36 prescribes that the rules of evi-~
dence ordinarily are to follow the rules generally recognized in
the trial of criminal cases in the United States district courts,
but that the President need not adopt any particular fule followed
by those courts if he does not deem it practicable to do soe. When
searching for a particuler rule of evidence to be applied in a
trial by court-martial, the sources of authority are as follows:
First, the Manual for Courts-Martial; second-=if the rule in ques-
tion is not found in the first source--the rules of evidence
generally recognized in the trial of criminal cases in the United
States district courts; and third--if the rule in question is not
found in either the first or second sources--the common law.

In the second subparasgraph of paragraph 137 it has been indi-
cated that the rules of evidence may be relaxed with respect to
interlocutory matters relating to the propriety of proceeding
with the trial or to the availability of witnesses. This is in
accord with the general law (Wigmore, § 1414x),

In the third subparagreph of paragreph 137 there is a defini-

‘tion of materiality and relevancy. The definition of materiality

will be found to have its chief importance with respect to inter-
pretations of Article 3lc, which provides that no person shall be
compelled to make a statement which is not material to the issue
and may tend to degrade him. The definition of relevancy is a
definition of legal relevancy, not a definition of logical rele-
vency. When courts speak of relevant evidence as being admissible
they do not mean that it is admissible merely because it has some
logical bearing upon an issue in the case. Evidence which does
have a logical bearing on an issue in the case is nevertheless often

* All citations to Wigmore in this discussion of the Rules of
Evidence are to sections in the Third Edition of Wigmore on Evidence:
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exluded for the reason that it is too far-fetched or remote to
have any appreciable value as proof and consequently might tend
to mislead or confuse the triers of fact. Although relevant in a
logical sense, such evidence is often characterized by the courts
as being "irrelevant," meaning irrelevant in a legal sense. The
legal sense of the word is the meaning which is to be given to
the word relevant wherever it appears in this chapter.

The last subparagraph of paragraph 137 provides that the
court may in the exercise of a sound discretion refuse to receive
evidence which is merely cumulative. The adverb "merely" is
intended to be 2 rigorous limitation upon the power of the court
in this respect, and that power should be exercised only when it
appears that the cumulative evidence excluded would clearly have
no effect on the outcome of the case, and when to recelve it would
be nothing but a waste of the court's time.

138a Presumptiong.--~At the outset it has been indicated that ordi-
T narily presumptions are nothing but logical inferences of fact

which may be drawn from a showing of other facts. It has also been
indicated that once the facts from which an inference may be drawn
have been shown, the inference does not automatically disappsar
merely because evidence tending to contradict the inferred fact
or the facts upon which the inference is based has been introduced.
However, if the contradicting evidence is such that reasonable
men could not disbelieve it, then the inference so contradicted
may not properly be drawn; and if it is drawn in the fact of con-
tradicting evidence of this kind, any finding based on the infer=-
ence will be upset on appellate review. This latter rule is that
laid down in CM 335898, Charles, 2 BR-JC 311, 313, 8 Bull. JAG 127.

Some examples of those presumptions which are nothing more
than justifiable inferences have been set forthe All but two of
. them come from paragraph 126a of the Manual for Courts-Martial, 1949,
The two added presumptions are the presumption applying to the res~
idence of a deponent and the presumption in bad check cases. The
presumption as to the residence of a deponent remaining unchanged
has been taken from ACM 2080, Thompson, and the presumption as to
intent in bad check cases is one which has often been applied in
military cases (CM 330282, Dodge, 78 BR 345, 354; CM 307125,
Keller, 60 BR 335, 345, 5 Bull. JAG 213).

The last subparagraph of paragraph 138a points out that there
are some matters which courts are bound to presume in the absence
of proof to the contrary, that is, that there are some presumptions
which are more than mere justifiable inferences. An example of
such a presumption would be the presumption of immocence,
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138b Direct and circumstantial evidence.--In this paragraph the
T definitions of direct evidence and circumstantial evidence are
set forthe It has also been indicated that there is no general
rule for contrasting the weight of cirocumstantial and direct evi-
dence, even though a unique rule does apply in weighing the cir-
cumstantial evidence itself. See the last subparagraph of
paragraph 74a(3).

138¢c Real evidence.--The main purpose of this paragraph is to
~ indicate that when real evidence is introduced in a case & descrip-
tion thereof should be preserved for the record so that appellate
euthorities can consider it intelligently.

1384 Testimonial kmowledgee.=-It will be noted that under the tes-
T timonial knowledge rule it has been stated that a witness may

tostify as to his own age, including the date of his birth. Such
evidence is generally held admissible not because it is an excep-
tion to the hearsay rule, or because it is an exeeption to the
opinion rule, but rather because throughout his entire life the
witness has had such an intimate acquaintance with the matter of
his age that it may be said that he speaks thereof as of his own
knowledge (Wigmore, § 667).

/

138e Opinion testimony.-~-The first subparagraph states the general
T rule relating to the expression of opinion by a witness, but points

out that if an impression gathered by a witmess is of a kind com-
monly encountered and is such that it cannot adequately be conveyed
to the court by the mere recitation of the facts which were respon-
sible for his forming the impression, such impression may be stated
by the witness even though it amounts to an opinion. This exception,
if it may be called an exception, indicates quite clearly that the
so~called opinion rule is nothing but a rule of thumb which is to
be applied with common sense in each particular case rather than
with any degree of technical precision based on an attempted logi-
cal distinction between what is fact and what is opinion. The -
examples of admissible impressioms of the kind mentioned above have
been taken from paragraph 1254 of the 1949 Manual. See also Wigmore,
g 1918, "It is also indicated in this subparagraph that witnesses
are not expected to be able to testify with positive or absolute
certainty with respect to matters concerning which they are quali=-
fied to testify. This rule is expressed in paragraph 68 of chapter
VI of the British Manual of Military Law in language somewhat sim-
ilar to that used in the text of the Manual. It is also recognized
1n'W1gmore, § 6858.

The matter relating to expert witnesses set forth in the second
and third subparagraphs has been taken largely from the similar
material found in paragraph 125b of the 1949 Manual. However, there
has been added a statement that the law officer (or the president
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of a special court-martial) should instruct the court as to the proper
emphasis to be placed on expert testimony when such testimony

appears to be itself evidence as to some issue in the case but is
actually inadmissible as evidence on that issue and might improp-
erly influence the court if it were comsidered as such evidence,

as when a psychiatrist in his testimony on the question of mental

- responsibility delves into the background of the accused and inci=-

138£(1)

138£(2)

138£(3)

dentally discloses matters which would be inadmigsible and prejudi-
cial for any purpose other than to test the accuracy of the expert's
opinion. The rule as to eliciting en expert's opinion without first
asking him a hypothetical question is that set forth in Rule 409

of the Americen Law Institute's Model Code of Evidence.

Character evidence.-=Proof of character.--It will be noted that
under the rule set forth in this paragraph, character may be proved
by the opinion of a person who has personal kmowledge of the charac-
ter of the individual in question as well as by evidence of reputa-
tione In short, the old rule (see par. 139b, MCM 1949, and § 302,
NC & B) that character is reputation, and omly reputetion, has been
ebandoned. Cheracter relates to what a person is, not merely what
he is reputed to be. Of course, reputation may still be shown for
the purpose of raising an inference as to the actual existence of
the character involved. The rule here announced is not a new rule,
but was the early common law rule. In the United States, because

‘of some misunderstood pessages found in early textbooks, character

came to be understood (by, as Wigmore puts it, "same obscure pro-
ceas") as meening exclusively "reputation" and not a person's actual
qualities. On this subject Wigmore states (8 1986):

"The Anglo-American rules of evidence have occasionally
taken some curious twistings in the course of their develop-
ings; but they have never done anything so curious in the way
of shutting out judicial light as when they decided to exclude
the person who knows as much as can humanly be known about
the character of another, and have steadily admitted the second
hand, irresponsible product of multiplied guesses and gossip
which we term 'reputetion.'"

The remarks concerning the necessary qualifications of reputa=
tion witnesses have been teken from Commonwealth v. Baxter, 267 Mass.
591, 166 NE 742,

Charecter of the acoused.~~The material here set forth has been
taken from paragraph 125b of the 1949 Manual,

Character of persons other than the accused.--It was thought
desirable to insert a discussion of this matter in the Manual because
cases in which this point is raised are by no means of infrequent
occurrence. The text has been derived from Wigmore, sections 63
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and 246, It will be noticed that if the issue of provocation,
gself-defense, or defense of another is raised, the prosecution
may introduce evidence of the victim's peaceable character even
if the defense has not first introduced evidence that the victim
had a violent charactere I

Evidence of other offenses or acts of misconduct of the
accused.~=Usually evidence that the accused has committed other
of fenses or acts of misconduct is inadmissible, for such evidence
would ordinarily run afoul of the rule prohibiting the raising of
an inference of guilt by showing that the accused is a bad or
vicious person and might well have committed the act charged. How-
ever, if evidence of other acts of the accused has some relevant
value other than to show the disposition of the accused, then such
evidence is generally admissible. The exemples given in this para-
greph have been largely taken from paragreph 125b, MCM 1949. The
exemple involving evidence of the stolem pistol left at the scene
of the burglary in (1) is new and may be found in Bagles ve U. S,
25 Fe. (24) 546. The third example in (1), relating to iden-
tification of the accused as the offender by evidence of prior use
of the same fraudulent scheme used in the cese in question; the
example under (2), relating to proof of plen or design; and the first
and third examples under (3), relating to proof of kmowledge in a
receiving case and to proof of intent in a larceny case, respec-
tively, are all new, but are of familiar application. The example
under (5) which deals with proof of prior poisoning to show absence
of accident or mistake in the poisoning case in question has been
taken from a long line of English ceses all of which are cited and
discussed in People v. Molineux, 168 N. Y. 264, 61 NE 286, 297.
As wag pointed out in the Molineux case, in cases of this kind a
claim of accident or mistake must be reised, at least by implice=-
tion, before evidence of other acts to show absence of accident
or mistake can be received.

Hearsey rule.~-The definition of the hearsay rule is approxi-
mately that set forth in paragraph 126a of the 1949 Menuel except
thet the definition of the rule set forth in this Msnuel points
out more clearly the fact that a statement is hearsay if it is not
made by the author before the court at the particular trial in
which it is offered to prove its truth. It has alsc been indi-
cated that statements to which the hearsay rule may apply may
consist of acts as well as words, and an example of a hearseay

-statement consisting of acts may be discovered in the third sub-

paragraph of paragraph 13Sbe. It will be noted that the Army and
Air Force rule that hearsay does not become competent evidence
because received without objection has been retained. Although

no such rule is expressed in NC & B, substantially the same result
is achieved by Navy case law holdings to the effect that hearssy
evidence will not sustain a conviction even though no objection wes
made to its introduction. See MM-MIMS, Solomon Lee/l 17-20, I
(1-16-50). CMcK; mas 169447,

21l




¥

" 18

. 1402

The illustrations of the applicetion of the hearsay rule
found in paragraph 139b have, for the most part, been taken from
paragraph 12¢b of the T949 Manusl, except that they have been
rephrased so that they will be more accurately stated.

Confessions and admissionse~~No attempt has been made to
draw any strict line between what may be considered an admission
as distinguished from a confession in any particular case. If it
is apparent that a person's statement, although self-incrimina-
tory, does not amount to an acknowledgment of guilt of an offense in
the light of all the circumstances in the case such a statement
mey be considered a mere admissione It will be noted that pare-
greph 140a elso does not attempt to lay down any hard and fast
rules for determining whether a confession or admission was volun-
tary. It will usually be found necessary, in each case, to con=-
sult all the facts and circumstances surrounding the making of a
statement by the accused to deterunine whether or not the statement
was or was not in faot the result of elleged duress or coercion.
Some general guides in this respect are set forth, however. The
instances of coercion, unlawful influence, and unlawful inducement
found on page 158 of the 1949 Manual have been retained, and two
other instances (obtaining the statement without preliminary warn-
ing in certain cases, and obtaining the statsment in violetion of
Article 31) have been added.

As to obtaining a confession or admission by interrogation or
request without giving a preliminary warning of the right against
self-incrimination, it should he noticed that Articls 31b does not
expressly deal with the admissibility of confessions or admissions
so obtained by persons other than those "subject to this codes"

It should also be noticed that the kind of interrogation or request
subject to the prohibition of 31b is obviously an interrogation

or request made during the course of an official investigation in
which the accused is at least a suspect. Article 31b could not
reasonably be construed to require that a warning be given in the
course of an investigation in which the accused was considered to
be merely a witness, or that a warning be given in the course of

a casual conversation between two barracks mates. It remains to

be considered why Congress limited the force of this legislation
to interrogation or request by a "person subject to this code."
Although this question was discussed in the Congressional hearings
upon the Unifom Code of Military Justice (see pages 983-993 of
the House Hearings), there appears to have been no general agree=
mont on the subject. It may well be that the words "person subgect
to this code™ in Article 31b were used merely because Congress did
not desire in this military code to legislate with respect to
policemen who are not subjsct or could not be made subject to the
code, especially having in mind the provisions of Article 98 (non-

215



s

compliance with procedural rules).(_§ince it would appear to be
both logically and morally indefensible, frem the standpoint of
making rules for determining the admissibility of gonfessions and
admissions, to require that the accused or suspect be advised of
the right against self-incriminetion when he is interrogated or
requested to make a statement by persons who are subject to the
code, but to dispense entirely, aund in every case, with such a
requirement when he is interrogated or 'requested to meke a state-
ment by persons (who may be military investigators) who are not
subject to the code, the text of the Manual has been so phrased
that civilian military investigators not subject to the code, and
other investigators not subject to the code who are  acting in an
official capacity, must give a warning in those cases of inter-
rogation or request in which the accused_or suspect is not aware
of the right against self—incriminatioﬁlt will be noticed that
in the case of an inbterrogation or reqlUest by a person who is
subject to the code the fact that the person interrogated, or
requested to make & statement, may have been well aware of his
right not to incriminate himself (an accused lawyer, or exampls)
is immaterial, and if a statement is obtained from such a person
in violation of Article 31b it is, by reason of the express pro-
visions of Article 31d, inadmissible.

The third subparagraph of paragraph 140a indicates that all
promises and threats are not per se coercioﬁ? unlawful influence,
or unlawful inducement. See Lyons v. Oklahoma, 322 U. S. 596,
603, and Bayer v. United States, 331 U. S. 532, both of which
cases deal with the admissibility of confessions taken after prior
inadmissible confessions were obtained.

It will be noticed that the fifth subparagraph sets forth the
procedure for introducing evidence of a confession or admission.
In the ordinary case a confession must affirmatively be shown to
be voluntary before it can be received in evidence, whereas mere
admissions can usually be received without such preliminary proof.
The reason for the distinction is that admissions are generally
only minor links in the chain of proof of guilt. With the excep-
tion of thos. cases in which a definite issue with respect to
voluntariness is raised by some indication that the particular
admission in question was in fact involuntary, it would be imprac-
ticable, from a procedural aspect, to require a preliminary showing
of the voluntary nature of admissions.

The remainder of the text concerning confessions and admis-
sions contains various rules of common application in the Federal
courtse.

The rule as to failure to deny an amccusation being considered
incriminating evidence under certain circumstences may be found
in Sparf and Hensen v. United States, 156 U. S. 51, 56, and the
limitation upon that rule in the case of silence when in arrest or
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custody or under investigation is expressed in United States v.
LoBiondo, 135 Fe (2d) 130. It will be noticed that in the
eleventh subparsgraph of paragraph of 140a the "best evidence"
rule which was formerly applied in the Army and Air Force to
oral confessions or admissions which had been reduced to writing
(see the next to the last subparagraph of 127a, MCM 1949) has
been abandoned, for it wes essentially an illogical application
of the parol evidence Tule to criminal practice (see'Wigmore,

8§ 1332 « In the subparagraph dealing with corroboration of
confessions and admissions it has been indicated that judicial
confessions end admnissions need not be corroborated, nor need
statements made before or in pursuance of the act (Warszower v.
United States, 312 U. S. 342).

I% has been pointed out that a confession or admission not
made at the trial and not made by the accused is not admissible
as & confession or admission (Donnelly v. United States, 228 U. S.
245, 272). In the cese cited it was held that an accused could
not show in his defense that another person had made an extra-
Jjudicial confession as to the offenss charged. Obviously, however,
this rule does not forbid the reception in evidence of hearsay
statements which are admissible without regard to the fact that
they are confessions or admissions.,

The last subparagraph of paragraph 140a has been taken from
the opinion of the Judicial Council of the Army in CM 339494,
Clifford, 9 Bull. JAG 16. The interpretation given in that case
to Article of War 24, as amended, would seem to apply with equal
force and effect to Article 31b of the Uniform Code.

Acts and statements of conspirators and accomplices.--In this
paragraph the principles of law applying to the admissibility of
acts and statements of conspirators and eccomplices have been
statede It will be noticed that a statement made by an accomplice
in pursuance of the common venture is admissible under this rule
even though no conspiracy is chargedes It should also be noticed
that in a trial of two or more accused, if a statement of one of
them which is admissible against him but not against the other or
others is received, the law officer (or the president of a special
court-martial) should instruct the court as to the limited use of
the statement. It has been held that failure to give such an
instruction may, under certain circumstances, smount to fatal
error (CM 275792, Blair, 48 BR 151; CM 287995, Nichols, 29 BR (ETO)
67). The prohibition against using against an accused a conviction
of an accomplice is takXen from Kirby v. United States, 174 U. S.
47. In this respect it should be noted that paragraph 157 of the
Manuel forbids use of the conviction of the principal to establish
against an alleged accessory after the fact the essential fact that
the offense has been committed by the principal.
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Statemsnts made through interpreters.--This subject iz of
considerable importance in trialsby courts-martial, especially
those teking place in foreign lands, for in such trials the use
of interpreted testimony is a common, rather than an unusual,
occurrence. The agency rule is that mentioned by Wigmore in
section 1810(2) of his work. The rules as to what makes an inter=-
preter ancther person's agent have been taken from Commonwealth
ve Vose, 157 Mass. 393, 32 NE 355; Guan Lee v. United States,

198 ¥, 596; and ClM 323416, Pierce, 77 BR 71, 86, 7 Bull, JAG 130.
The principles applying to the admissibility of evidence given
through an interpreter at a former trial are stated in Wigmore,
section 1810(1). In this comnection it should be noted that if
the interpreter is available as a witness at the instant trial
but the witness at the former +trial is not available, then the
testimony at the former trial is proved by calling the interpreter
as e witness, although, of course, he may use the record of the
former trial as an aid to his memory. People v. Lewandowsgki, 143
Cal, 574, 77 Pace 467, is authority for the proposition thet e
deposition taken through an interpreter is admissible when the
deposition is otherwise receivable under statutory authority.

Dying declarations.--This peragraph has been taken almost
verbatim from the second subparagraph under Proof in Paragraph
179a (Murder), MCM, 1949, except that the apparent reference in
that paragraph to the applicability of the best evidence rule has
been omitted, for that rule should have no application to an orsal
dying declaration which has been reduced to writing. See CM
313689, Davis, 63 BR 215, 226. This paragraph is also in substan-
tial accordence with section 188, NC & B.

Sponteneous exclemations.--~The matter concerning spontaneous
exclamations is new, and will supplant the material concerning res
gestae found in paragreph 128b, MCM, 1949, and section 189, NC & B.
In this paragreph it has been stated that the term res gestae is
not to be used as descriptive of any rule of evidence. Modern text
writers and modern decisions of the courts recognize that the term
has been misleading, in that it encompesses a wide variety of
rules which concern the admissibility of extra~judicial statements
and acts. The real difficulty encountered by considering the term
res gestae to be descriptive of & rule of evidence lies in the
fact that the various and sundry items of evidence encompessed
in the tem res gestae often have separate arnd distinct require-
ments and limitations as to admissibility. Says Wigmore (g 1767):

"The phrase 'res gesteae' has long been not only entirely
useless, but even positively harmful. It is useless, because
every rule of evidence to which it has ever been applied exists
as & part of some other well-established principle and can be
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explained in terms of that principle. It is harmful, because
by its ambiguity it invites the confusion of one rule with
another and thus ereates uncertainty as to the limitations of
both. It ought therefore wholly to be repudiated, as a
vicious element in our legal phraseology. No rule of evidence
can be created or applied by the mere muttering of a shibbo-
leth. There are words enough to describe the rules of
evidence. Even if there were no accepted name for one or
another doctrine, any name would be preferable to an empty
phrase so encouraging to looseness of thinking and uncertainty
of decision."

See also United States v. Matot, 146 F(2d) 197.

It will be noticed that an utterance, to be admissible under
the spontaneous exclamation exception to the hearsay rule, need
not be contemporaneous with the event which brought it forth, so
long as the exciting influence of the event has not been dissipated.
Also, the person who made the utterance need not have been a parti-
cipant in the act, it being sufficient if he was a mere spectator.
Of course, the person who heard the spontaneous exclamation being
made and who relates it to the court need not even have been a
spectator to the event. See Wigmore, 8§ 1750, 1755, and United
States v. Edmonds, 63 F. Supp. 968.

It is not necessary to the admissibility of a spontaneous
exclamation that the person who made it be dead or otherwise un-
available as a witness. Also, unlike dying declarations which may
be contemplative utterances, spontaneous exclamations may be ad-
missible even if made by persons who would have been incompetent
as witnesses (Wigmore, ® 1751). However, if the utterance would
have been inadmissible as testimony aside from the question as to
the competency as a witness of the person who made it, as when the
witness had no personal knowledge of the matter stated or could
not have testified because of the privilege prohibiting the use
of one spouse as a witness against the other (Wigmore, 8§ 1751(a)
and (c)(3)), then the utterance is not admissible as a spontaneous
exclamation. The event which gave rise to the utterance need not
be the act charged (Wigmore, 8 1753).

At the time this manual was being written it was suggested
that a purported exception to the hearsay rule, found in Rule
512(a), Model Code of Evidence, be adopted. This rule indicates
that an observer's description of an event while it is taking place
in his presence is admissible as an exception to the hearsay rule,
even 1f the event is not an exciting one. The suggestion that
this purported exception be incorporated in the Manual was not
adopted, for it would appear not to have the sanction of the oath
substitute which is present in one form or another in all true
exceptions to the hearsay rule.
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» Fresh compleint.--The paregraph on fresh complaint has been
taken Irom paragreph 128c, MCM, 1949. It will be noticed from a
perusal of the text that evidence of fresh complaint which is
admissible as evidence of a sponteneous exclamation may be received
as an exception to the hearsay rule. In this connection, sece
Beausoliel v. United States, 107 F. (2d) 292, and Brown v. United
States, 152 F. (2d) 138. :

Statements of motive, intent, or state of mind or body.--The
rule as to statements of motive, intent, or state of mind or body
has been largely taken from Wigmore, § 171l. Says Wigmore:

"Applied specifically to the present Exception, the
judicial doctrine has been that there is a fair necessity,
for lack of other better evidence, for resorting to a
person’'s own contemporary statements of his mental or
physical condition. It is indeed possible to obtain by
circumstantial evidence (chiefly of conduct) some knowledge
of a humen being's internal state of pain, emotion, motive,
design, end the like; but in directness, emount, and value,
this source of evidence must usually be decidedly inferior
to the person's own contemporary assertions. It might be
argued, however, that the person's own statements on the
stand would amply satisfy the need for his testimonial evi-
dence. The answer is that statements of this sort on the
stand, where there is ample opportunity for deliberate
misrepresentation and small means for checking it by other
evidence or testing it by cross-examination, are compare-
tively inferior to statements made at times when circum-
stances lessened the possible inducement to misrepresentation."

The rule of exclusion prohibiting the reception of evidence
of statements of motive, intent, or state of mind or body which
smount to an accusation that the accused committed the act charged
or that the act charged was committed has been taken from Sheppard
ve United States, 290 U. S. 96. In that case, Sheppard had been-
tried and convicted for murdering his wife by poisoning her. There
had been admitted in the trial certain statements made by the de-
ceased to her nurse to the effect that her husband hed poisoned
her. Although these statements were not received for the limited
purpose of showing the deceased's will to live and to negative
thereby the contention of the accused that his wife had committed
suicide, it is quite obvious from a reading of the case that the
Supreme Court would not have sanctioned the admissibility of the
statements even if they had been offered for such limited purpose.
After deciding that the statements were not admissible as dying
declarations, the court said:
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"Tt will not do to say that the jury might accept
the declarations for any light that they cast upon the
existence of a vital urge, and reject them to the extent
that they charged the death to someone else. Discrimina-
tion so subtle is a feat beyond the compass of ordinary
minds. The reverberating clang of those accusatory
words would drown all weaker sounds. It is for ordinary
minds, and not for psychoanalysts, that our rules of
evidence are framed. They have their source very often
in considerations of administrative convenience, of prac-
tical expediency, and not in rules of logic. When the
risk of confusion is so great as to upset the balance
of advantage, the evidence goes out.™

The admissibility of evidence of a statement disclosing motive,
intent, or state of mind or body may or may not constitute an ex-
ception to the hearsay rule, depending upon the nature of the
statement (Wigmore, 8 1750).

It has been pointed out that the rule providing for the ad--
missibility of evidence of a statement as to motive
intent, or state of mind or body does not authorize proof of
these matters, as they pertain to one person, by evidence of a
disclosure thereof made in another person's statement. The ex-
ample given (but not the result) is that found in the case of
State v. Farnam, 82 Or. 211, 161 Pac. 417, 427. In that case
the statement of the victim of the homicide to the effect that
the accused intended to visit her on the night of the homicide
was received in evidence for the purpose of proving that the
accused did in fact intend to visit her on that night, thus
raising an inference that the accused was present at the scene
of the homicide at some time during the night on which it was
comnitted. The case has been much criticized, and had apparently
been based upon a misunderstanding of the principles laid down
by the Supreme Court of the United States in Mutual Life Insurance
Company v. Hillmon, 145 U. S. 285, 25. In that case evidence of
a declaration by a person that he intended to go upon a journey
with another was admitted for the purpose of showing the proba-
bility that he did go upon the journey. In the Hillmon case the
intent shown by the statement was the intent of the person who
- made it, whereas in the Farnam case the intent shown was that of
a person other than the one who made the statement. That the
Farnam case is not in accordance with the views of the Supreme
Court is apparent from remarks concerning the Hillmon case made
by that court in the Sheppard case, supra. In the Sheppard case
the Supreme Court stated, "The ruling in that case /[The Hillmon
case/ marks the high-water line beyond which courts have been
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unwilling to go. It has developed a substantial body of criti-
cism and comment.® Of course, if the statement in question is
one supplying or producing, rather than disclosing, a relevant
motive, intent, or state of mind or body on the part of a person
other than the one who made the statement, then evidence of the
statement is admissible under general principles, there being no
attempt here to use the statement to prove facts by considering
the statement to be true. An example which clearly points out
why evidence of such a statement would be admissible is given in
the illustration in the second subparagraph of paragraph 139b.

, The last subparagraph of paragraph 142d relating to the in-
admissibility of evidence of a person's statement as to his
memory or belief of a fact, offered as tending to prove the fact
remembered or believed, has been taken from Rule 513, Model Code
of Evidence.

222



1k3a(1)

h3a(2)

Conference No. 112

RULES OF EVIDENCE ~

Conducted by
MAJOR GILBERT G. ACKROYD

Part TI

Proving contents of a writing.--The rule set forth in sub=-
paragraph (1) of paragraph 1L3a is the rule known as the "best
evidence rule". The text has been taken from paragraph 129a, MCM,
1949. It will be noticed that if a document is inadmissible for
the purpose of proving the truth of the matters stated therein
because it is hearsay, a copy of the document or other secondary
evidence concerning it does not become admissible for that purpose
merely because no objection is made on the ground of the best evi-
dence rule. See Baltimore American Insurance Company v. Pecos
Mercantile Company, 122 F(2d) 1L3, 1L6.

Subparagraph (2) of 1h3a sets forth certain exceptions to the
best evidence rule. Most of these exceptions have been taken from
the subparagraph entitled "Exceptions" in paragraph 12%9a, MCM,
19L49. Added to the exceptions set forth in the 1949 Manual is the
exception appearing in the first subparagraph under (2) pertaining
to documents in the hands of the accused. See M'Knight v. U. S.,
115 F 972, 980.

The exception to the best evidence rule relating to calcu~-
lations made from numerous or bulky documents has been phrased
with a view to pointing up the fact that the writings used in the
calculations must themselves be admigsible. This principle was
brought out by the Judicial Council (Army) in the recent case of
CM 334097, Anderson, L BR-JC 3L7, 366, 8 Bull JAG 122.

In the exception relating to official records it has been
indicated that a military office is a "public office." The
exception as to certificates of the chief custodians of personnel
records, and their deputies and assistants, concerning fingerprint
comparison is similar to that found on page 163 of the 1949 Manual,
expanded to take into consideration all the armed forces, and it
will be noticed that this exception has been further expanded so
that such a certificate may emanate from any department, bureau,
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or agency of the Uhited States in which fingerprint records are
officially kept on file. The reason for this is that military
fingerprints are sometimes kept ty the FEL, The rule relating

to the admissibility of a certificate of lack of public record

is the same as that found in the last subparagraph of paragraph
129a, MCM; 1949. However, there has been added a statement to
the effect that if a purported fact or event is of a kind required
ty law, regulation, or custom to be recorded, proof that there is
no official record thereof may be received as evidence that the
fact did not exist or that the event did not occur (Ches. and Del.
Canal Cos Ve UoS., 250 U.S. 123, 129). See alsc CM 337950, Deyo,
4 BR=JC 175, 182, 8 Bull JAG 191.

Authentication of writings.--General.--The first subparagraph
of (1) contains a short and concise statement as to what is meant
by authentication and a warning as to when a writing may and may not
be authenticated ty hearsay certificates. The second subparagraph
of (1), relating to proof of the genuinenédss of letters and tele-
grams, has been taken from the first subparagraph of paragraph 129b,
MCM, 1949. With respect to telegrams, section 205, NC & B, provides
"In court-martial cases the original telegram, and consequently the
one that must be produced to satisfy the 'best evidence! rule, is
the one deposited at the sending office. The received copy can
only be given in evidence on a showing that the original is lost,
~ — o This rule has been abrogated by the second subparagraph of
paragraph 143b(1) of the 1951 Manual, for, if the telegram can be
considered to te genuine, its contents can be proved not only by
the original but also, without accounting for +the original, by the
received or any other copy made in the regular course of business
of a transmitting or receiving agency, since all are "telegrams."
The third subparagraph of (1) has been taken from the second and
third subparagraphs of paragraph 129b, MCM, 1949, and added to that
material has been the rule pertaining to opinion evidence concerning
handwriting found in section 228, NC & B. The fourth subparagraph
of (1) sets forth the rvle relating to the admissibility of altered
writings. The law there expressed is that generally followed in
the civil courts (Wigmore, § 2525, and see § 199, NC & B). The

fifth subparagraph of (1) contains provisions for a preliminary

presentation of evidence re authentication.

Official recordse—General.——-Under this title has been inserted
a discussion of the rules applying to authentication of official
records. This discussion has been extended considerably beyond the
scope of the comparable matter found in paragraph 129b, MCM, 1949,
and in section 196, NC & B, but the extension was deemed advisable
because of the very freguent use of official records as evidence in
court-martial practice.
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At the outset, it may be stated that consideration was given to
proposing a simplified rule for authentication of all official
records, foreign and domestic. However, no such simplified rule
was adopted,for to do so would certainly be barren of results and
would probably add to the confusion which already exists in this
area of the law of evidence. The difficulty inherent in adopting
such a rule is that the people who would read and have authority to
follow it would not always be, and indeed infrequently would be,
the persons who do the authenticating. Obviously, officials of
States of the United States and of foreign countries must abide by
their own laws pertaining to authentication of documents and would
ordinarily have no authority to follow other rules. Furthermore,
recourse to the various Federal statutes or rules of court on the
subject has not been a particularly satisfactory way of solving the
problem. In the case of records of 2 State of the United States,
the Federal statutes simply provide for a mode of authentication
which other States must accept under the full faith and credit clause
(28 USC 1739; 10 RCL, Evidence, 8 311), and in the case of foreign
official records, a form of authentication is provided (28 USC 1741)
which diplomatic and consular officiils quite often do not follow
because of long-standing custom to the contrary (New York Life Ins.
Co. v. Aronson, 38 F. Supp. 687; Duncan v. U. S., 68 F (2d) 136,
140; CM 326147, Nagle, 75 BR 159, 169, 7 Bull JAG 16). Rule hh(a)

of the Civil Rules (adopted by Rule 27 of the Cririnal Rules)
provides several methods of authenticating official documents,
foreign and domestic, but quite often th: particular authentication
in question is not done in accordance with the rule and a legal
problem as to the document's admissibility remains. In short, for
many years Federal courts have been accepting certain types of
. authentication which are well known to the common law and which are
relied upon as being legally efficacious by public officers who
actually make the authentication, but many of these rules are not
found in the statutes or rules of procedure and are discovered only
be extensive legal research, the facilities for which are sometimes
not available to commands in the field. The use of comon law
methods of authentication is authorized by Rule Lh{c) of the Civil
Rules, which rule has been adopted by Rule 27 of the Criminal Rules.
With this in mind the text relating to the authenticatlion of offi-
cial records combines, under separate headings for Federal, State,
and foreign records, the rules of the common law (as accepted by
the Federal courts), the Federal statutes, and the Federal rules of
court,

In the first subparagraph under (2)(a) the terms to be used
in the discussion of authentication are defined in much the same
manner as they were in the first paragraph appearing under the title
"Official Records" in paragraph 129b, MCM, 1949. The second sub-
paragraph under (2)(a) contains information as to who may be
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considered a custodian of an official record, and as.to the
presumption cf an attesting officer's authority arising from
a duly authenticated attestation. See Wigmore, 8 2151-2162.

Military records.--The paragraph under this heading sets
forth the mode of authenticating military records, and records
of the Department of Defense and of United States military
agencies in general. This paragraph has been taken from the
second paragraph appearing under the title "Official Records"®
in paragraph 129b, MCM, 1949, except that the rules respecting
the authentication of records of non-military governmental
agencies of the United States will be found under the following
discussion of authentication of official records of the United
States (see particularly the next to the last method of authen-
tication under United States records).

United States records.--Under this heading, the rules
concerning authentication of official records of the United
States, its Territories and possessions,and the District of
Columbia are set forth. The first and second methods of
authentication have been taken from the rules relating to the
authentication of United States records appearing on page 165,
MCM, 19L9. The third method concerns authentication under
seal of a court of record. This is a common law method of
authentication which can be used when the forum can take
Judicial notice of the seal of the court of record in question
(that is why this method is omitted in the case of records of
foreign countries). Records thus authenticated are admissible
even though the judge of the court does not certify that the
attesting official is who he purports to be, the seal alone
supplying this verification. See Wigmore, 88 1679(1)(c), and
216L(2); Soo Hoo Yee v. United States, 3 F(2d) 592, 596; and
Turnbull v. Peyson, 95 U. S. 418, L23. The fourth method pro-
vides for authentication by attesting certificate under seal
of the governmental agency in which, or under the supervision
of which, the record is kept. This method includes the several
means of authentication provided by the various Federal statutes
relating to records kept in Federal agencies (28 USC 1733--
Government records and papers; 28 USC 17hL--Patent Office
documents; 31 USC L6--Records of General Accounting Office).
This method also provides for attestation not under seal in
the case of records kept under the authority of Federal govern—
mental agencies, such records being considered to be on a par
in this respect with records kept by agencies of the Department
of Defense. The fifth method concerns authentication by
attesting certificates authenticated under the seal of public
officers having a seal ard having duties where the record is
kept. This method has been taken from Rule Lh(a) of the Civil
Rules, adopted by Rule 27 of the Criminal Rules.
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State records.-~The material under this heading sets forth the
rules applying to the authentication of the official records of
States and their political subdivisions. The first and second
methods of authentication have been taken from similar rules found
on page 165, MCM, 1949. The third method is the same with respect
to State records as the third method under United States records,
and the authority for each is the same. The fourth method comes
from Rule Lii(a) as did the fifth method under United States records.

Foreign records.--Under this heading, the rules pertaining to
aubhentica%ion of foreign records are set forth. The first three

rules have been taken from similar material found on page 165, MCH,
1949, except that with respect to the third rule--which comes from
Rule 44(a) and 28 USC 17h1--it has been pointed out that there
must be an attesting certificate which the authenticating certifi-
cate accompanies. The reason for this qualification is that
diplomatic officials do not attest true copies; they merely
authenticate the certificates of those who have attested or, in
some cases, have authenticated. Diplomatic officials do not
examine registries and make true copies,

The fourth rule provides for several common law methods of
authenticating foreign records. Despite all the statutes enacted
by Congress and the rules of procedure adopted by the Supreme
Court, it seems that these methods of authentication have become
so customary in international practice that they are the usual,
rather than the exceptional, methods used. It will be noticed
that Rule LLi(a) is not complied with in the case of an authenti-
cation under the provision in question, for the diplomatic official
has not certified that the custodian is the custodian but certi-
fies only that the foreign authentication of the attesting
certificate is genuine. Nevertheless, this provision does set
forth proper common law means of authentication. See Barber v.
International Company, 73 Conn. 584, L8 Atl. 758, 76L; New York
life Insurance Company v. Aronson, 38 F. Supp. 687, Duncan V.

United States, 68 F (24d) 136 140; CM 326147, Nagle, 75 BR 159,
169, T Bull JAG 16,

The second paragraph under (e) sets forth a permlssible manner
of authenticating the records of a foreign country in which armed
forces of the United States are stationed or through which they are
passing, or which is occupied by armed forces of the United States
or an ally thereof. This provision has been taken from the para-
graph appearing on the top of page 166, MCM, 1949, except that
again it has been stated that there must be a basic attesting
certificate,
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Miscellaneous.~-With some amplification and clarification, the
rules contained under this heading have been taken from the similar
rules set forth in the last three subparagraphs of paragraph 12%b,
MCM, 1949.

Official writings.--This paragraph has been taken from para-
graph 1302, MGM, 1949. The rule there stated is merely an appli-
cation of the hearsay rule.

Official records.--The official record exception to the
hearsay rule has been stated in much the same manner as it was
stated in paragraph 130b of the 1949 Manual. However, the statement
of the rule in the 1949 Manual was considered to be somewhat open to
question in that it included within the statement of the rule itself
the presumption that the person having the duty to make the record,
and to know or ascertain the facts, performed that duty properly.
This matter has been clarified in the 1951 Manual by deleting this
presumption from the statement of the rule and-inserting in that
statement the requirement that the record be made "in the perform-
ance of" the official duties. Following the statement of the rule,
the various prima facie presumptions which are applied in the case
of official records have been set forth, The first presumption is
that a person who had a duty to record, and to know or ascertain
the truth of the matters recorded, performed that duty properly.

It has been held that when this presumption of regularity is
conclusively rebutted by evidence which cannot reasonably be dis-
believed showing that the record was not in fact made pursuant to
the duty, then the record cannot be received in evidence as an
official record (see CM 331033, Alvarado, 80 BR 1). The second
presumption applying to official records is that a duly authen-

-ticated record (or copy of a record) of an event required to be

recorded by law, regulation, or custom itself serves as a prima
facie indication that the record was made by a person so required
to make it. This must be so, for some official records are not
required to be signed by the person who made them, and the only
signature which may appear with respect to a given copy of an
official record may be that of the custodian of the record appearing
in his attesting certificate., See Wigmore, § 2158, The third
presumption is that relating to records of vital or other

commonly recorded statistics. This presumption was also stated in
the last subparagraph of paragraph 130b, MCM, 1949.

In the 1949 Manual it was stated that although a service
record might be an official record certain entries therein were
nevertheless subject to obgection on the ground that they were
secondary evidence; that is, on the ground that such entries were
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compiled from other records. The new text states that no such
objection is available in the case of a record which meets the
requirements of the official record exception to the hearsay rule.
This would appear to be the general law on the subject (Wigmore,

8 1641). In this connection it is interesting to note that the
Navy customarily proves absence without leave by entries in the
service record, even though these entries are usually derived from
an griginal entry in a log or other record (CMO 5-19h6, p. 182,
183

Business entrieg.~—The matter concerning business entries
found in paragraph 130c of MCM, 1949, and based on 28 USC 1732,
has been incorporated in the text of paragraph llilc of the 1951
Manual. There has been added. however. an admonitIon to the
effect that coples of business entries, if not themselves made
as business entries, are generally subject tc objection on the
ground of the best evidence rule. See CM 338303, Pierce, ¢ ppr.JC
237, 9 Bull. JAG 19.

Limitations as to the admissibility of official records
and business entries.——ihe first limitation, that 1s the opinicn
limitaticn, has been taken from the first paragraph of paragraph
1304, MCM, 19L9, and an example to the effect that a psychiatric
report as to mental condition falls within the opinion limitation
has been inserted. Records as toc mental condition have been held
not to be admissible under the business entry rule in New York
life Insurance Company v. Taylor, 1L7 F(2d) 297, 303, and in
England v. United States, 17L F(2d) L66, L69. See also on the
question of psychiatric reports, paragraph 122c, MCM, 1951.

The second limitation, or group of two limitations, growing
out of the requirement that there be a duty to know or ascertain
the truth in the case of official records, and that the entry must
have been made in the regular course of a business in the case of
a business entry, was not stated in the 1949 Manual. The remarks
with respect to the duty to know or ascertain the truth are based
on the very nature of the officlal record exception to the hearsay
rule. The remarks as to the regular course of business limitation
are based on Palmer v. Hoffman, 318 U.S. 109, Palmer v. Hoffman
was a negligence case growing out of a grade-crossing accident.

The railroad company defendant offered in evidence a written state-
ment made by the engineer of the train concerning his version of

the accident and contended that the statement was made in the
regular course of business in accordance with 28 USC 695 (now

28 USC 1732). Because of statutory provisions in the State where
the accident occurred, it was apparently the custom of the rail-
road tc require such statements from employees involved in accidents.
The trial court excluded the statement and both the Circuit Court

of Appeals and the Supreme Gourt held that it was properly excluded.
The Supreme Court said:
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"If the Act is to be extended to apply not only
to a 'regular course'! of a business but also to any
‘regular course! of conduct which may have some rela-
tionship to business, Congress, not this Court, must
extend it. Such a major change which opens wide the
door to avoidance of cross-examination should not be
left to implication. Nor is it any answer to say that
Congress has provided in the Act that the various cir-
cumstances of the making of the record should affect
its weight, not its admissibility. That provision
comes into play only in case the other requirements of
the Act are met. # % % It /The Act/ should of course
be liberally interpreted so as to do away with the
anachronistic rules which gave rise to its need and at
which it was aimed. But 'regular course! of business
must find its meaning in the inherent nature of the
business in question and in the methods systematically
employed for the conduct of the business as a business.”

The example given to which these limitations apply is the
familiar one of the pathologist'!s entry in an autopsy report as
to whether the death was caused by homicide, accident, or suicide.
It will be noticed that in paragraph 130d of the 1949 Manual such
an entry was excluded on the ground that it was an expression of
opinion. That ground, however, would not have been sufficient to
exclude such an entry had it been based on reports made to the
pathologist by others, for it is expressly stated in the business
entry rule that the fact that a particular entry was not based on
the personal knowledge of the entrant shall not affect its admis-
sibility. The ground upon which the pathologistt!s entry as to
homicide, accident, or suicide is excluded is, as stated in the
present text, a combination of the opinion limitation and the
limitations discussed in the second subparagraph of paragraph 1hld.
See CM 323197, Abney, 72 BR 1h9, 156, 7 Bull JAG 17.

The third limitation is that applying to writings or records
made principally with a view to prosecution or other disciplinary
or legal action. This limitation has been taken from the second
subparagraph of paragraph 130d, MCM, 1949. It has been indicated
that certain records used by the armed forces to prove absence
without leave and escape from confinement are not subject to the
limitation, and that depositions and records of trial (former
testimony) are also not subject thereto.

The last subparagraph of paragraph lhhd points out that a news
account of an incident is not admissible as an official record or
business entry to prove the incident, and the authority for this
rule is contained in New York Life Insurance Company v. Taylor,

1,7 F(24) 2917.
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Maps and ghotdgraphs.é—This paragraph‘has beén taken from
paragraph 130g, MCM, 1949.

Depositions.--The material concerning depositions is much the
same as that contained in paragraph 13la, MCM, 1949. A few changes
have been made, however. In the first place it has been pointed
out that in a trial on several specifications the proceedings as to
each constitute a separate '"case," and that deposition testimony not
for the defense may be admitted without the consent of the defense
in a case not capital t ried with a capital case if such testimony
is not material to the capital case, or (when it is material to the
capital case) if the cases do not involve the same criminal trans-
action and the law officer instructs the court in open session that
such testimony is not to be considered as material to the capital
case. This is, generally speaking, the law as set forth in CM 242082,
Reidy 26 BR 391, 399, 3 Bull JAG 54 The Reid case, however, did not
impose any limitation excluding deposition téstimony because of the
cases involving "the same criminal transaction," as does the text in

.the 1951 Manual. This limitation has been inserted so that the court

may not be confronted with the necessity of attemptiang to perform a
mental feat beyond the compass of ordinary mindse.

In the fourth subparagraph of paragraph 145a it has been stated
that certain objections may be considered to have been waived under
certain circumstances if not presented at the time interrogatories
were presented to the opposite party cr to the court or at the time
the deposition was taken. This rule has been taken from Rule 32(c)
of the Civil Rules, adopted W Rule 15(f) of the Criminal Rules. If
a party was not present by counsel or other representative at the
taking of the deposition, he cannot be considered as having failed,
at the taking of the deposition, to make an objection.

The material as to waiver of objections appearing in the next
to the last subparagraph of paragraph 145a follows to some extent
the similar material found in the last subparagraph of 131a, MCM,
1949. The variance between the present text and the 1949 version
results from a comparison of Article of War 25 with Article 49 of
the Uniform Code. The 1949 Manual spoke of waiver of an objection
"on the ground that it /the depositiog7'was not authorized by
Article 25" because that Article authorized the taking of the
deposition only when the witness was, at the time of the taking,
unavailable at the place of trial or about to become so. See also
Article 68 of the Articles for the Government of the Navy. Article
49 attacks the problem from a different angle—it must appear at
the trial that the witness is then unavailable, the question of
his availability at the place of trial at the time of taking the
deposition being immaterial. Hence the different wording in the
text of the 1951 Manual,
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It will be of particular interest to the Navy to note that it
is no longer required, as it was under section 215, NC & B, that
the trial counsel take the stand as a witness to identify the
deposition. This requirement has been omitted from the 1951 Manual
because of the fact that depositlions are documents which authen-
ticate themselves by reason of the court being able to take judicial
notice of the seal or signature of the official who took the deposi-
tion.

The last subparagraph of paragraph 1hi5a, concerning statements
made by deponents which are admissible for some reason other than
the fact that they were made during the course of the taking of a
deposition, has been inserted to obviate the confusion which often
exists with respect to this matter. See Wigmore, 88 1387 and 1L16.

Former testimony.=-The discussion of former testimony in
paragraph 1i5b follows generally the discussion of the same subject
matter appearing in paragraph 131lb, MCM, 1949, It will be noticed
that former testimony given at.a trial shown by the objecting party
t0 be void because of lack of jurisdiction cannot be used. The
reason for this is that the oath upon which the so~called testimony
was given was void and there really has been no former testimony.
See Jessup v. Cook, 6 N.J.L. L35, 438, and see also CM 3216L3,
Rowell, 70 BR 327, 6 Bull JAG 179. However, since such a collateral

,/attack cannot, as a practical matter, be permitted to be raised for:

| the first time on appellate review, the burden of thus collaterally

!

attacking the former proceeding falls on the objecting party at the

trial.
\

A provision for wétﬁér has been inserted in the first subpara- -

graph which is similar that provided in case of depositions.
Also, in the second subparagraph, it has been indicated that former
testimony may be proved by any person who heard it being given, even
when the record of the former trial is available to prove the testi-
mony. The best evidence rule does not apply with respect to proving
former oral testimony. See Meyers v. United States, 171 F(2d4) 800,
812; Wigmore, 8 1330--fact that stenographer is official does not
make transcript preferred mode of proof.

The next to the last subparagraph of paragraph 1L5b, relating
to statements made at a former trial which are admissible under
some rule of evidence other than that pertaining to former testi-
mony, has been inserted for the same reason, and has been based on
the same authority, as applies in the case of the similar provision,
in paragraph 1L5a, relating to statements made by deponents which
are admissible for some reason other than the fact that they were
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made during the course of the taking of a deposition. The last
subparagraph of section 218, NC & B, arrives at the same con-
clusion with respect to the question here discussed. See also
Boitano v. United States, 7 F(2d4) 325.

The last subparagraph of paragraph IMSE, that dealing with
the introduction of records of a court of inquiry, is derived
from the Morgan Report Commentary under Article 50 and from
section 220, NC & B.

Memoranda.~-Paragraph 132a, MCM, 1949, has been used as the
basis for the text of paragraph lhéi. A learned discussion on
the subject of memoranda may be found in Bendett v. Bendett,

315 Mass. 59, 52 N.E. (2d) 2, although in lMassachusetts a memo=-
randun of the first kind is not physically received in evidence
but is merely read to the court or jury.

Affidavits.-~This paragraph has been taken from paragraph
132b, MCM, 19L49. It will be noticed that with respect to the
character of the accused and matters in extenuvation of a possible
sentence, the defense, if it so desires, may introduce affidavits
or other written statements. This has been a long-standing custom
in both the Army and the Air Force (see 3*Greenleaf on REvidence,
16th Ed., B 501) and now becomes law for all the armed forces.
The reason for the rule is that in the military service accused
persons are frequently tried thousands of miles away from home,
and in such cases it would hardly be reasonable to require the
defense to go through the formalities of procuring depositions
from the accusedt's home community with respect to his character
and matters in extenuation of the sentence.

Judicial notice.-~This paragraph is approximately the same as
paragraph 133a, MGM, 1949. Added to the examples (in MCM, 19L9)
of matters of which a court-martial may take judicial notice are
the signatures of the Judge Advocates General and their deputies
and assistants, the signatures of the chief custodians of the
personnel records of the various armed forces and their deputies
and assistants, and the signatures of the custodians of finger~
print records of any department, bureau, or agency of the United
States and their deputies and assistants. The signatures of the
Judge Advocates General and their deputies and assistants were
added as being proper matters of judicial notice because of the
fact that many communications having to do with the administration
of military justice are signed by them. The signatures of the
chief custodians of personnel records, the signatures of the
custodians of fingerprint records of departments, bureaus and
agencies of the United States, and the signatures of the deputies
and assistants of both categories of officials had to be included
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because under paragraph 1h33(2) such persons have been given author-’
ity to sign certificates as to fingerprint comparisons. Also added
are the signatures of persons authorized to administer oaths by
Article 136 or by any of the provisions of law referred to in
chapter XXIT, when affixed to a deposition or any sworn document

to indicate the execution of such authority. The reason for this
addition is that as a practical matter it would, in the ordinary
case, be futile to authorize such persons to administer oaths,
especially in the case of such persons who do not have a seal of
office, if judicial notice of thelr signatures could not be taken.
It has been further provided that courts-martial will be able to
take judicial notice of the signatures of persons authenticating
records of the proceedings of military courts and commissions of the
armed forces of the United States, and of the signatures and duties
of United States military officers who authenticate foreign official
records and copies thereof pursuant to the authority contained in
paragraph 143b(2)(e).

It should be noticed that section 309, NG & B, limits the taking
of judicial notice of the laws of a State, Territory, or possession
to taking judicial notice of the laws of the State, Territory, or
possession within which the court is sitting, and restricts taking
judicial notice of military regulations and orders to taking judicial
notice of those published local regulations and orders that apply
generally in the command which convened the court. No such restric-
tions are imposed by the provisions of paragraph 1L7a, MCM, 1951.

In the final paragraph under judicial notice the various provisions
contained in paragraph 133a, MCM, 1949, concerning the duty of the
court to include in the record of trial certain documents of which
it has taken judicial notice, have been combined so that they will
all be found in one place. These provisions, in MCM, 1951, are
directory and not mandatory. . '

Foreign law.--No substantial change has been made from the
material on this subject appearing in paragraph 133b, MCH, 19L9.
In the second subparagraph it has been indicated that publiec
libraries are proper public offices from which to obtain legal
publications containing evidence of foreign law. The various
applications of the best evidence rule to proof of foreign law
are discussed in CM 330803, Berechid, 79 BR 171, 7 Bull JAG 180.

234



¢ L

Conference No. llc
RULES OF EVIDENCE

Conducted by
MAJOR GIIBERT G. ACKROYD

Part ITI1

1h83 Competency of witnesses.--Ceneral.--It has been stated that
the general competency, mental and moral, of a witness of 1l or
more years of age is always presumed. The comparable paragraph
(13La) in the 1949 Mamual speaks of the presumption of competency
of an '"adult" witness, but does not define the term "adult." Tt
was thought advisable to be more explicit in the 1951 Manual, and
the age of 1l was chosen, of course, because of the rule that the
fact of capacity is not preSumed in the case of a person under
the age of 1L. See Wigmore, § 508. This matter had, however,
been covered under the heading Children in paragraph 13hb of the
1949 Manual.

1L48b Children.--This paragraph has been taken from paragraph 134b,
MCM, I9LG. A4 similar statement of the law appears in section 2&1,
NC & B.

1h83 Mental infirmity.--This paragraph sets forth the law relating

to mental infirmity as affecting the competency of a witness. See
Wharton's Criminal Bvidence, 11lth Ed., & 117L, and the cases
therein cited.

1484 Conviction of crime.--The law pertaining to this subject is
~ stated in the same manner as it was in paragraph 13lLc, MCM, 1949,
except that it is stated in the new text that certain convictions
may be shown to diminish the credibility of the witness. This,
of course, is in accord with the provisions of paragraph 153b(2)
(b), McM, 1951.

1L8e Interett or bias.--Generally speaking, the discussion appear-

T  ing in this paragraph was taken from paragraph 13hd, MCM, 19L49.
It will be noticed that in the 1951 text, as in the 1949 text,
the general rule prohibiting the use of one spouse as a witness
against the other is treated'as a privilege and not as a ruvle of
competency. See Wigmore, § 2227 et seq.; United States v. Mitchell,
137 ¥ (2d) 1006, 1008. It will also be noticed that this privilege
does not exist, and that the spouse-~if he or she is otherwise
competent as a witness--occupies no exceptional status and may be
required to testify, if he or she is the victim of the trans-
gression with which the other spouse is charged. See Rex v.
lapworth, (1931) 1 KB 117; 28 RCL, Witnesses, section 68. It
has been indicated that the privilege prohibiting the use of one
spouse as a witness against the other applies whether the witness
was sworn or unsworn. Says Wigmore (8 2233), "So, too, it would
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seem that hearsay declarations by the wife or husband such as
would ordinarily be receivable under some exception to “the
hearsay rule should be excluded when offered against the other
spouse.” Of course, Wigmore does not mean to say that such
declarations may not be receivable when the privilege does not
exist, for instance, in a case in which the declarant is the
injured spouse. Added tc the instances in which the privilege
does not exist has been forgery by one spouse.of the other's
signature to a writing when the writing would, if genuine,
apparently operate to the prejudice of such other. Also added to
the discussion of the husband and wife privilege is a statement
to the effect that when one spouse testifies in favor of the
other, the privilsge cannot be asserted to defeat cross—examina-
tion (¥igmore, § 2242),

The remainder of the discussion in paragraph 1&83 is similar
to the discussion found in the last three subnaragraphs of para-
graph 13hd, MCl, 19L9.

1h9i Examination of witnesses.-—General.-—lh}s paragraph has been
taken from paragraph 135a, MCM, 1949, and deals for the most part
merely with the order of examining witnesses.

1496(1) Cross—examination; redirect and recross-examination; examina-
- tion by the court or a member.--fross—-examination.--~The discussion

of cross-examination has been largely taken from paragraph 135b,
MCM, "19L9, althouch the second subparagraph, relating to the extent
of cross—examinatiocn, has been somewhat amplified with respect to
matters which may be gone into in testing the credibility of a
witness. See generally Alford v. United States, 282 US 687, and
Cii 317327, Durant (Kathleen), 66 BR 277, 300, 7 Bull JiG 181. The
last subparagraph of paragraph 149b(1) deals in detail with the
limitations upon cross-examination of an accused.

149(2) Redirect and recross-examination.--It has been pointed out
- that new matters may be developed on redirect examination, and
that the recross-examination may extend to the issues brought out
on the redirect examination, so that with respect to matters
developed on redirect examination the cross-examiner will have the
came latitude on recross-examination as he has on cross—examination.

lh99§3) Examination by the court or a member.--This material follows
closely the similar material set forth on page 178, MCM, 19L9,
except that it has been necessarily rephrased because of the fact
that the law officer is not a member of the court. ’

149¢(1) Leading questions; ambiguous and misleading questions; other
objectionable questions.--Leading questions.——Subsectioﬁ‘fi) of
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150b

thls paragraph states the general rule prohibiting the use of
leading questions on direct examination and subsection (b) sets
forth the exceptions to this rule. The exceptions are essentially
the same as those found in paragraph 135c, MG, 1949, and in
section 277, NC & B. However, added to the discussion in the 1949
Manual concerning the exceptions to the general rule prohibiting
leading questions on direct examination is the rule which permits
refreshing the recollection of the witness, or establishing his
past recollection, when the memory of the witness has been exhausted.
See section 280, NC & B; Hyde v. United States, 225 U.S. 347, 377;
United States v. Freundlich, 95 F(2d) 376; United States v. Rappy,
157 F(2d) 96L; Wigmore, §§7hh and 777«

Ambiguous and misleading questions; other objectionable
questions.--The material set forth under these headings has been

-taken from paragraph 135c, MCM, 19L9.

Compulsory self-degradation.--This paragraph sets forth the
manner in which refusals to answer questions based on Article 3lc
are to be handled. It will be noticed that even though the -
question is material only with respect to the credibility of a
witness, it must nevertheless be answered. This was the rule
adopted with respect to the privilege against compulsory self-
degradation in paragraph 136a of the 1949 Manual, and the
difference in wording between Article 31c and Article of far 2L
does not appear to require a different rule. Section 26lc, NC &
B, allowed a witness to claim the privilege against self-degra-
dation "in a case where his answer could have no effect upon the
case except to impair his credibility." Under the rule set forth
in the 1951 Manual, the witness cannot assert this privilege in
such a case, '

Compulsory self-incrimination.-~This paragraph has been taken
from paragraph 136b, HCM, 1949, and the only material departures
from that paragraph appear in the fourth and fifth subparagraphs
of paragraph 150b, MCM,.1951. In the fourth subparagraph it is
stated that a witness who answers a question without having asserted
the privilege and thereby admits g self-incriminating fact may be
required to make a full disclosure, however self-incriminating, of
the matter to which that fact relates. This provision is based
on the theory of waiver and was taken from Wigmore, 8§ 2276, and
United States v. St. Pierre, 132 F(2d) 837. This provision was
written, and the manual was promulgated, before the decision of the
Supreme Court in the case of Rogers v. United States, U. S,

, was announced. In that case the court appeared to lay
down the rule that a witness who admits a self~-incriminating fact
without having asserted the privilege may be required to disclose
the details, so long as, with regard to each succeeding question
concerning any such detail, there is no real danger of further
self-incrimination. It is believed that the rule as stated in the
1951 Manual may readily be interpreted, and should be interpreted,
in accordance with the rule laid down by the Supreme Court in the
Rogers case.,
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In the fifth subparagraph of paragraph 150b it has been stated
that the prohibition egainst compelling a person to give evidence
against himself relates only to the use of compulsion in obtaining
from him a verbal or other communication in which he expresses
his knowledge of a matter and does not forbid compelling him To
exhibit his body or other physical characteristics as evidence
when such evidence is material. This rule is derived from Holt
vs United States, 218 US 245, in which the court stated:

"Another objection is based upon an extravagant extension
of the Fifth Amendment. A question arose as to whether a
blouse belonged to the prisoner. A witness testified that the
prisoner put it on and it fitted him. It is objected that he
did this under the same duress that made his statement
inadmissible, and that it should be excluded for the same
reasons. But the prohibition of compelling a man in a criminal
court to be witness against himself is a prohibition of the
use of physical or moral compulsion to extort communications
from him, not an exclusion of his body as evidence when it may
be material,"

In those jurisdictions which follow the doctrine of the Holt case
(some States of the United States do mot), objections based upon

a contention that forced exhibitions of bodily characteristics
violate the prohibition against compulsory self-incrimination

are not sustained. 8se, for example, McFarland v. United States,
150 F(2d) 593--"benzedrine"” blood test performed on accused by
military order and without his consent to determine whether certain
stains on his body were blood stains not violative of prohibition
against compulsory self-incrimination; People v. Tucker, Ccal.
App. , 198 Pac (2d) 94l--blood sample taken from accused while
unconscious and without his consent for purpose of making blood
alcohol test not violative of prohibition against compulsory self-
incrimination; Schmidt v. District Attorney of Monroe County, 255
App. Div. 353, 8 NYS (2d) 787, and Green Lake County v. Domes, 247
Wis. 90, 18 NW (2d) 348--compulsory physical examinations of sus-
pected drunken drivers admissible. See also, for military cases,
CM 326834 Kendall, 75 BR 313, and CMO 1-1944 (Navy), p 15--taking
blood sample from person without his consent daes not violate prohi-
bition against compulsory self-incrimination; CM 337189 Harris,

7 BR-JC 393, 4l4--held by Judicial Council (Army) that requiring
person to utter words for purpose of voice identification not a
violation of prohibition against compulsory self-incrimination.

Privileged and nonprivileged communications.--General.--This
paragraph has been taken from paragraph 137a, MCM, 1949, the
wording having been somewhat changed to indicate more clearly that
the privilege pertaining to the communication in question mey be
waived by the person or goverument entitled to the benefit of the
privilege, and also that the communication may be disclosed through
evidence emeanating from a person or a source not bound by the
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privilege.

Certain privileged communications.--State secrets and police
secrets.-~in this paragraph the general rules pertaining to state
secrets and police secrets are set forth. In accordance with the
federal law on the subject it has been pointed out that the
informant privilege does not warrant the exclusion from evidence
of statements of informants which are inconsistent with or might
otherwise be used to impeach their testimony as witnesses. It
follows that this privilege camnot be applied in opposition to an
attempt to discover or disclose such a statement through an exami-
nation of a witness or otherwise, See United States v. Krulewitch,

145 ¥(24) 76.

Communications between husband and wife, client and attorney,
and penitent and clergyman.--The privilege pertaining to con-
Tidential commumications between husband and wife, and client and
attormey, have been stated in much the same way as they were in
paragraph 137b, MCM, 1949, and in sections 238(3) and 239 of NC &
B. It has been pointed out that the privilege pertaining to con-
fidential communications between husband and wife applies only
when the communication was made while the parties were husband
and wife and not living in separation under judicial decree
(M gmore, 8 2335). The privilegé relating to confidential com-
munications between penitent and clergyman was not recognized in
NC & B but was stated in a more limited form in paragraph 137b,
MCM, 1949. It will be noticed that in the 1951 Manual the penitent
and clergyman privilege is not limited to a communication made to
a chaplain as it was in the 1949 Manual,

The second paragraph of (2) states the general rule prohibiting
disclosure of such privileged communications and sets up some of the
exceptions to that general rule which might be encountered in
trials by court-martial., The first exception, that applying in
cases in which one of the spouses is an accused, has been taken
from Wigmore, 8 2338(4). In the cited section of his work Wigmore
states, "In many cases involving a charge of crime brought against
a spouse, marital communications may become the key to the case.

It is plain that where either spouse needs the evidence of com-
munications (by either to the other) in a trial involving a con-
troversy between them, the privilege should cease, or a cruel
injusti® may be done." Although the cases arising under this
exception often do involve a controversy between the spouses, there
would seem to be no reason why this should be a necessary element
of the exception,

The second exception has been taken from paragraph 137b, MCM,
1949, and it has been indicated that this exception applies not
only with respect to testimony by an outside party concerning the
communication overheard or seen by him, but also with respect to
receiving in evidence the communication itself when it is contained
in a writing which was obtained by an outside party. See 63 AIR 120,
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Confidential and secret evidence.--This matter has been taken
from similar matter appearing on page 182, MCM, 1949. The privilege
relating to investigations of the Inspectors General has been
enlarged so as to include all the armed forces. Added to the dis~
cussion of confidential and secret evidence as it appears in the
1949 Mamual is the paragraph concerning the procedure which may be
followed by the court when confidential or secret evidence must be
received, with a cross-reference to paragraph 33f indicating that
there may be ceriain cases which, because of the security risks
involved, should not be brought to trial at all.

Certain nonprivileged communicaticnse.--The discussion con-~
cerning the nonprivileged character of communications by wire or
radio and commnications to medical officers and civilian physicians
found in this paragraph has been taken from paragraph 137c, MCM, 1949,
In section 240, NC & B, it had also been stated that communications
to medical officers and civilian physicians are not privileged.

Certain illegally obtained evidence.--In this paragraph the
rules pertaining to the inadmissibility of evidence obtained as a
result of an unlawful search and seizure, and as a result of "wire
tapping," have been discussed. The rule relating to the inadmissi-
bility of evidence obtained as a result of unlawful search and
seizure is laid down in Silverthorne Lumber Company v. United States,
251 U.S. 385, and the rule relating to the inadmissibility of
evidence obtained as a result of "wire tapping"™ may be found in
Nardone v. United States, 308 U.S. 338. No attempt has been made
in this manual to lay down any independent military rules to be
followed by courtes-martial with respect to evidence obtained as a
result of "“wire tapping," for the inadmissibility of evidence
obtained by "wire tapping!" appears to rest solely upon a statutory
foundation and that foundation may be shaken in the future by
amendatory legislation. Consequently, those who read the manual
are referred, in this respect, to the Federal law on the subject
as it may have application to wire tapping cases at the time in
question. It has been indicated that courts-martial have no author-
ity to suppress illegally obtained evidence (as distinguished from
excluding it), and that consequently the rule applied in the Federal
civil courts to the effect that an objection on the ground that
certain evidence was illegally obtained may be waived if not
made on a motion to suppress before trial does not apply. The
statement that evidence obtained by a lawful search is inadmissible
if that search was conducted because of information derived from a
preceding unlawful search of the proscribed kind has been' taken
from a Navy case (Advance CMO No. ll-Navy-22 Dec 1949, p. 85).

240



153a

The remarks of Mr. Justice Jackson in United States v. Bayer,
331 U. S. 532, 540, would appear to be an indication that the doc-
trine of the Silverthorne and Nardone cases will not be applied to
evidence derived from information supplied by an illegally obtained
confession.

The second subparagraph of paragraph 152 sets forth certain
examples of searches which are lawful. All these examples, with
the exception of the military search example, may be found set forth
in the table of search cases in Harris v. United States, 331 U. S.
145. The example of a lawful military search is derived from the
similar example set forth in the second subparagraph of paragraph
138, MCM,1949. Military searches of this kind have been held law-
ful in Grewe v. France, 75 F. Supp. L33, and in Best v. United
States, 184 F (2d) 131. It will be noticed that the example of
a lawful military search given is not intended to be all inclusive
or to preclude the legality of other types of military searches
made in accordance with military custom.

Credibility of witnesses.--Cenerally speaking, this paragraph
is but a paraphrase of paragraph 139a, MCM,19L49. The statement
that a conviction cannot be sustained solely on the self-contradic-
tory testimony of a particular witness, even though motive to commit
the offense is shown, if the contradiction is not adequately
explained by the witness in his testimony is taken from ¢M 319322,
Spencer, 68 BR 2443, 246, and the authorities therein cited. It has
also been mentioned that a conviction cannot be based ugon the
uncorroborated testimony of an alleged victim in a trial for a
sexual offense, or upon the uncorroborated testimony of a purported
accomplice in a trial for any offense, if in either case such
testimony is self-contradictory, uncertain, or improbable. This
rule has often been applied by the boards of review. See CM 260611,
Wilkinson, 39 BR 309, 326; CM 243927, Strong, 28 BR 129, 1L6; -
CM 298630, Pridgen, 7 BR (ETO) 225, 245; CM 267651, Boswell, LL BR
35, L42; and CM 259987, Loudon, 39 BR 104, 11lL.

The rules set forth in the next to the last subparagraph of
paragraph 1533 as to reestablishing the credit of a witness whose
testimony has been impeached, or attacked, have been taken from
Rule 106, Comment c(7)(a), of the Model Code of Evidence. See alsc
Ellicott v. Pearl, 10 Pet. 411, 438, LUO—-may not show consistent
statement made after inconsistent statement.

In the last subparagraph of paragraph 153a the rule relating

to corroboration of the testimony of an identifying witness by a
showing that he made a previcus similar identification is set forth.
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Such corroborative evidence is admitted, even though the credibility
of the identifying witness has not been directly attacked, on the
theory that since identification testimony is so inherently suscep-
tible to mistake and suggestion, proof of a previous similar iden-
tification by the witness has substantial evidential value. See

CM 316705, Hayes, 65 BR 373, 388, and CM 318341, Wolford, 67 BR 233,
235, 6 Bull JAG 9.

Impeachment of witnesses.--General.--The discussion under the .,
heading "General™ is much the same as the similar discussion in
paragraph 139b, MCM, 1949, and the matter relating to impeaching
one's own witness is not materially different from the similar dis-
cussion in section 303, NC & B. An indication as to what constitutes
such surprise as will permit a party to impeach his own witness has
been inserted. See, with respect to this question, CM 258070, Smith,
1 BR(ETO) 377, 388.

The rule that witnesses for the court are not witnesses for the
prosecution or defense and may be impeached by either side is a rule
epplied by the Federal Courts so that the court may, with fairness
to both sides, obtain the testimony of an important witness whom
neither side desires to call as his own witness. See Litsinger v,
United States, UL F (2d4) L5.

Various grounds.—General lack of veracity.--In addition o
setting forth the general rules pertaining to proof of the character
of the witness as to truth and veracity, this paragraph contains a
provision permitting the introduction of proof of the good character
of the witness as to truth and veracity after a showing that the
witness has been convicted of a crime affecting his credibility, or
that the witness has an unchaste character, as well as after a show-
ing that the witness has a bad character as to truth and veracity.
See Wigmore, § 1106.

(4

Conviction of crime.-~It has here been stated that before
introducing proof of a conviction of a crime affecting his credi-
bility, the witness may first be questioned with reference to the
conviction sought to be shown. The requirement in paragraph 13%9b,
page 186, of the 1949 Manual that the witness must first be quesTioned
with respect to the conviction does not appear to be good law
(Wigmore, 8 980,Note 5)s No such requirement had been set forth
in the discussion of this question in section 301, NC & B.

»

With respect to the second subparagraph of (2)(b) it has been
indicated (in the first sentence) that cross-examina¥ion is not
limited by the general rule requiring proof of the conviction in
order to impeach a witness by showing that he has committed a crime.
Authority for this proposition is set forth in Wigmore, 8 981)-Ihe
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rule permitting the raising of an inference of consent in rape and
similar cases by showing the whole catalogue of the alleged victim!'s
lascivious propensities is not, with respect to some of its aspects,
the majority rule amorig the States of the United States. However,
the rule stated is one which has obtained considerable recognition.
It was adopted by the board of review in the Army in 1947, and was
ingerted in the 1949 Manual, because it seemed more suitable to the
requirements of military jurisprudence than did more restricted rules
on the same subject, and it was accepted by all the services for
insertion in the 1951 Manual for the same reason. See CM 3185L8,
Hernandez, 71 BR LO3, 405, 6 Bull JAG 67, and CM 324987, Whaley, 7L
BR 43, Lk. It has also been indicated in this paragraph that evidence
of the lewd character of the alleged victim in any sexual offense may
be shown for the purpose of impeachment, and that evidence of good
character as to chastity may be shown either for the purpose qf
indicating the probability of lack of consent when lack of consent

is material or to rebut the implications arising from contrary
evidence. See Wigmore, 88 62 and 924(a).

Inconsistent statements.--The discussion of impeachment by
proof of inconsistent statements has been taken more or less from
the similar material found on page 187, MCM 19L49. The 1949 Manual,
however, did not clearly differentiate between the procedure wused
in the case of oral inconsistent statements and that used in the
case of written inconsistent statements. In the corresponding
discussion found in section 299, NC & B, it was indicated that the
procedure applicable with respect to oral statements must also be
used in the case of inconsistent written statements. The rule
stated in the 1951 Manual will permit the use of either (or both)
of two methods of laying a foundation in the case of a written
inconsistent statement:

(1) The procedure followed with respect to oral
incongistent statements may be used in which
case the writing need not be shown to the
witness; or

(2) The writing may be shown to the witness and
he may be asked whether he made the written
statement.

The latter procedure was at one time, but is not now, the only
procedure which could be used to lay a foundation for proof of an
inconsistent written statement (see Wigmore, 8 1259 et seqg.) and,
of course, satisfies the principle of fairness to the witness
because of the fact that if he is the author of the written state~
ment he will ordinarily recognize it when it is shown to him.

&y
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The second subparagraph under the heading Inconsistent state-
ments provides that an oral inconsistent statement of a witness may
be proved by anyone who heard him make it, even though the statement
was reduced to writing and the writding is not accounted for. The
best evidence rule has no application to proof of such a statement
(Wigmore, §.1332).

The third subparagraph under Incongistent statements in the
1949 Manual stated that proof that a witness not the accused made
an inconsistent statement is admigsible only For the purpose of
impeaching him. This statement is not entirely correct. Some
inconsistent statements made by witnesses who are not accused
persons in the case might well be admissible under some exception
to the hearsay rule to prove the truth of the matters stated—
for example, a statement of a witness who was an accomplice of the
accused which was made in pursuence of the joint venture. The
use of the phrase "not the accused® in the 1949 Manual also indi-
cated that if the witness was the accused his statement would be
admissible to prove the truth of the matters stated. Although in
most cases this would be so, it would not be so if the statement
was involuntary. The new text (third subparagraph) has taken care
of these defects and also contains an admonition to the law officer
(or the president of the special court-martial) as to the instruc-
tion to be given when inconsistent statements are received only for
the purpose of impeachment.

The last subparagraph under Inconsistent statements in the 1951
Manual has been somewhat rephrased (with respect to the form in
which it appeared on the top of page 188 of the 1949 Manual) for the
purpose of permitting the impeachment, in some cases, of a witness
who testifies that he has a failure of recollection. If such a
witness, for instance, had given material testimony in the case
which was subject to impeachment, and a day or two before the trial
had made a statement indicating that his recollection was perfectly
clear at that time with respect to a matter as to which he now
claims a failure of memory, proof of that statement should certainly
be admissible to impeach him. See Wigmore, 8§ 1043,

Prejudice and bias.-~This paragraph is essentially the same as
the comparable paragraph appearing on page 188, MCM 1949.

Effect of impeaching evidence.~--The text with reference to this
matter has been taken from similar material found on page 188, MCM
1949, with some amplification in the interest of accuracy and claritye

Intent .--General.--This paragraph contains a general discussion
with respect to intent.
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- Drunkenness.--The statement as to ordinary drunkenness not
being an excuse for crime on the ground of insanity has been taken
from CM 319168, Poe, 68 BR 141, 171. The rule stated in the text
with respect to voluntary drunkenness being considered as affecting
mental capacity to entertain a specific intent, or to premeditate
a design to kill, approximates the rule on this subject laid down
in section 152, NC & B. It will be noticed, however, that paragraph
140a, MCM 1949, states that voluntary drunkenness may be considered
as affecting mental capacity to entertain a specific intent or state
of mind. The phrase "state of mind" was apparently used because in
Army practice drunkenness, if sufficiently severe, could reduce the
offense of murder to the offense of voluntary manslaughter. See
oM 284389, Creech, 16 BR (ETO) 249, 258, and CM 305302, Mendoza,
20 BR (®T0) 3h1, 3hli. It appears that this Army practice derived its
impetus from the fact that before the passage of the revised Articles
of War, effective 1 February 1949, there had been no degrees of
murder and the mandatory sentence was death or life imprisomment.
Even though the revised Article of War 92 did provide for punishment
as a court-martial might direct in the case of murder not premedi-
tated, the 1949 Manual carried on the old tradition. The 1951 Manual
follows the rule of the Federal courts that voluntary intoxication,
however gross, is not to be considered as bearing upon the ability
of the accused to harbor general criminal intent. For example, in
the Federal courts, voluntary intoxication is not considered as
affecting a personts mental capacity to entertain malice aforethought.
In such courts, as will now be the case in military courts, voluntary
drunkenness may be raised as a defense only in cases involving _
specific intent or premeditation. See Bishop v. United States, 107
F(2d) 297, and McAffee v. United States, 111 F(2d) 199, 205.

Ignorance of fact.--It has been indicated that there may be
some offenses as to which ignorance of fact is not available as a
defense. See United States v. Balint, 258 U. S. 250.

Ignorance of law.--The 1949 Manual (page 189) stated that
ignorance of law was not an excuse for a criminal act. Section L,
NC & B, contained the same implication with respect to certain kinds
of Naval law. The maxim, "Ignorantia legis nemine excusat," is not
of quite so broad an application. It is a general rule that if a
special state of mind on the part of the accused, such as a specific
intent, constitutes an essential element of the offense charged, an
honest and reasonable mistake of law, including an honest and reason-
able mistake as to the legal effect of known facts, may be shown for
the purpose of indicating the absence of such a state of mind. See
Cotter v, State, 36 NJL 125, and cases there cited. This paragraph-
(Ignorance of law) also indicates that there are certain military
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regulations of which a person is not presumed to have knowledge.
This latter material was taken from the similar material found
under the heading "Ignorance of law" appearing on page 189, MCM
1949, and is somewhat broader, with respect to the categories of
those regulations of which knowledge may be presumed, than the
rule relating to this subject set forth in section L, NC & B.

15Lb Stipulations.-~The provisions concerning stipulations are
~  practically the same as those set forth in paragraph 140b, MCM
1949. NG & B did not provide for the use of stipulations, but it
appears that stipulations both as to facts and testimony were made
use of in actual practice before Naval courts. See CMO 9-19L6,
p. 327.

15kLe Offer of proof.--NC & B made no provision for offers of proof,
T Paragraph 1LOc, MCM 1949, on the other hand, permitted both the

prosecution and the defense to make offers of proof. However, there
would appear to be no reason for extending this privilege to the
prosecution, since the governmment has no appeal as to evidence
rulings, and the possibility of prejudicial error might be greatly
increased by so extending it. One wonders, for example, what would
be the effect of the prosecution making an offer of proof in open
court as to'a confession of the accused. It is for these reasons
that offers of proof have been restricted, in the 1951 Manual, to
the defense.

15Ld Waiver of objections.-~This paragraph amounts to a sort of
T catch-all provision to cover all cases of obvious waiver which do
not fall within any of the explicit provisions for waiver found
elsewhere in the chapter on evidence. The wording of the paragraph
follows that of paragraph 1L0d, MCM 1949. There is no comparable
paragraph in NC & B.
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Conference 12a-b

PUNITIVE ARTICLES (77-87)

Conducted by
COMMANDER WILLIAM A, COLLIER

References: Chapter XXVIII, Paragraphs 156~166

In general the punitive articles cover offenses which are
familiar by name to the members of all the armed forces, Their
specific provisions, however, present many changes. In some
instances the fundamental concepts of the offense are different
from those now helds In others the changes, while not so far-
reaching, contain important departures fram the present laws
governing the armed forces.

156 PrincipalSe-—The first of these, Article 77, is titlead
Principals., In an exact sense this is not a punitive article
but instead constitutes a definition of principals, This
statutory definition of principals, which embraces persons
other than the actual perpetrators of the offense, is fairly
new to the armed services., However, the legal concept which
this definition sets forth is one which has become well established
in military law. The 1949 Manual for Courts-Martial contains a
similar definition of principals, and the judicial opinions
defining the culpability of aiders and abettors have been com-
parable among the armed forces and are in accord with Article 77.
Therefore the provisicns of Article 77 and of the text in the
1951 Manual which discuss this article present no substantial
change for any of the services. It is clear that mere presence
at the scene of an offense is not encugh to constitute one an
aider or abettor., The aider or abettor must have an intent to
aid or encourage the comnission of an offense and must share
the criminal intent or purpose of the perpetrator. The person
who executes the command of a principal may himself be innocent
of any offense. For example a soldier would not be culpable
under the article if, at the command of a superior, he shoots
a man who appears to the soldier to be an ensmy but who is
known to the superior to be a friend, A gimilar result would
obtain when an irresponsible child or an insane person is the
one counseled or commanded to commit an offense.

157 Accessory After The Fact.—Article 78 provides a statutory
definition of an accessory after the fact in language which is
derived from title 18, U.S.C., § 3, and which conforms in.
general to the present views of the armed forces on the subject.
It does present a change for the Armmy and Air Force in that
under Article of War 60, the offense of receiving or entertain-
ing deserters could be committed only by a commending officer,

27



158

159

Under Article 78 any person subject to the code who commits such
an act will be punishable as an accessory after the fact., The
broad scope of this article is stressed in the iManual by pointing
out that the assistance given to a principal by an accessory
aftesr the fact includes not only assistance designed to effect
the personal escape or concealment of the principesl but also
those acts which are performed to conceal the commission of the
offense.s It is to be noted that a mere failure to report a
known offense will not constitute one an accessory after the
fact under Article 78, It is an essential element of proof

that the accused actually or constructively kmnew that the person
received, comforted, or assisted was the offender. Under a
specification alleging the accused to be an accessory after the
fact, the Govermment has the burden of establishing beyond a
ressonpble doubt that a principal had committed the offense as
to which the accused is allegedly such ean accessorye In order
to establish this essential fact it is not necessary to prove
the conviction or arrest of the principal, but evidence of cone-
viction of the principal (such as a record thereof) caunot be
used to establish against an alleged accessory the fact that

the principal actually committed the offense. There are opinions
of Federal district courts which hold otherwise, but the 1951
Menual follows a principle laid down by the Supreme Court in the
case of Kirby v. United States, 174 U.S. L7 (1899).

Lesser included offenses.~~Article 79 follows the language
of Rule 31(c), Federal Rules of Criminal Procedures, end also is
in accord with the present views of the armed forces, including
the concept that the accused may, with certain exceptions, be
found guilty of an attempt to commit either the offense charged
or an offense necessarily included therein. The definition of
& lesser included offense which is set forth in the 1951 Manual
anbodies the definition contained in the judicial decisions of
the armed forces and presents no substantial change. Appendix
12 presents a Table of Cormonly Included Offenses listing cer-
tain principal offenses and offenses necessarily included in
thome The list is not all-inclusive and cannot be applied
mechen ically in every casee. The table is a general guide only,
and each case must be tested by the definition of a lesser in-
cluded offense which is set forth in the discussion of Article 79,

Attemplse=-While Article 80 provides for the specific
substantive offense of en "attempt," certain exceptions to
charging an attempt as a violation of this article are found
in Articles 85, 94, 100, 104,and 128 (that is, Desertion,
Mutiny or Sedition, Subordinate compelling surrender, Aiding
the enemy, and Assault). These articles specifically include
the offense of an attempt to commit the principal offenses
which they denounce. The provision of Article 80 that "Any
person subject to this code mgy be convicted of an attempt to
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commit an offense although it appears on the trial that the
offense was consummated" is in accord with the judicial decisions
of the Army and the Air Force, but is different from naval
practice which has been that Yone proven actually to have
committed an offense camnot be found guilty of an attempt to

do so" (Sec. 43 NC&B), Subject to this exception the provisions
of this article conform to the concepts of this offense which

are presently held by the armed forces and expressed in their
Judicial decisions. Accordingly an accused is guilty of an
attempt under the Uniform Code if he has committed acts requisite
to constitute an attempt even though of his own accord he desisted
before the consunmation of the intended offense. (See F.B. Sayre,
Criminal Attempts, (1927-28) 41 Harvard Law Review 821, 847, )

It should be noted that soliciting another to commit an offense
does not constitute an attempt.

Conspiracy.—-Article 81, Conspiracy, provides that “Any
person subject to this cocde who conspires with any other person
or persons to commit an offense under this code shall, if one
or more of the conspirators does an act to effect the object
of the conspiracy, be punished as a court-martial may direct.®
Under the last provision of the article, an agreement to do an
unlawful act or to do a lawful act in an unlawful way will not
constitute the offense of conspiracy under Article 81 unless
some member of the conspiring group does an overt act to effect
the object of the conspiracy. Article of War 94, Article 14
of the A,G.N., and Article 213 in the Manual for Courts~Martial
of the Coast Guard all provide that the mere entry into a
corrupt agreement for the purpose of defrauding the United
States Goverrment constitutes the offense of conspiracy even
without the performance of an overt act. As to this offense
under Article 132 of the Uniform Code the Morgan Report
specifically states:

“The conspiracy clause has been omitted as that
offense is now covered by Article 81, It is to be
noted that an overt act to effect the object of the
conspiracy is now required,®

However, because of the serious nature of certain offenses,
the mere agreement to commit them is considered to be so rep—
rehensible as to require punishment in civilian life and, from
the military standpoint, to constitute a punishable_offense
under Article 134. Some of the more cammon offenses of this
nature are provided for as statutory conspiracies in title
18, UsSeCey 1946 eds, which includes Section 241, "Conspiracy
against rights of citizens"; Section 757, procuring escape
of "Prisoners of war or enemy aliens"; Section 2271, “Con-—
spiracy to destroy vessels®; and Section 2384, "Seditious
conspiracy®; and no overt act is required to consummate those
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offenses. As these offenses are still on a common law footing,

of course they may be tried by military courts under the general
Article 134.

Solicitation. Article 82 provides for the offense of
solicitation, bubt limits its application to the solicitation
of only four offenses, that is, to any person subject to the
code who solicits or advises another (a) to desert in violation
of Article 85, (b) to mutiny in violation of Article 94, (c) to
commit an act of misbehavior before the enemy in violation of
Article 99, or (d) to commit sedition in violation of Article
94,

Neither the Articles of War nor the Articles of the Govern-
ment of the Navy provided for "Solicitation" as a general sub-
stantive offense, although both of the applicable statutes
denounced the persuading or enticing of another to desert.

While Article 82 is limited in its application to the enumer-
ated of fenses, solicitation to commit some other offense may
constitute conduct to the prejudice of good order and disci-
pline or service discrediting conduct and as such may be charged
under Article 134, It is not necessary that the person or
persons solicited or advised act upon such solicitation or
advice in order to constitute the offense (United States v.
Galleanni, 245 F. 977; Commonwealth v. Flagg, 135 Mass. 545).

However, that fact may affect the punishment which may be

adjudged, for if after the slicitation or advice the offense
of desertion or mutiny is attempted or committed, or if there-
after the offense of misbehavior before the enemy or sedition
is committed, the accused shall be punished with the punish-
ment which is provided for the commission of the offense
solicited or advised. If the offense of desertion or mutiny
is not attempted or committed, or if the offense of misbehavia
before the enemy or sedition is not committed, the accused
shall be punished as & court-martial may direct.

Solicitation may be accomplished by means other then by
word of mouth or by writing. Any conduct which reasconably may
be construed as a serious ‘request or advice to commit an of-
fense may constitute solicitation,

Fraudulent Enlistment, Appointment, or Separation. Sub-
division (1) of Articls 83 is in substance the same as Article
of War 54, but with the addition of the wording which makes
the offense applicable to officers as well as to enlisted
persons; and the 1951 Manual adopts in general the language of
paragraph 142 in the 1949 Manual which is also in general
accord with the present provisions of NC&B. Sec. 103, Naval
Courts and Boards, in part provides that where the accused
fraudulently enlists without & discharge from another enlistment
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in the Navy or Marine Corps, the offense is complete without
the accused's receipt of pay or allowances under his new enlist-
ment. Article 83 provides that in all offenses of fraudulent
enlistment or appointment, the receipt of pay or allowances
under the fraudulent enlistment or appointment is an essential
element. Acceptance of food, clothing, shelter, or trans-
portation from the Govermment constitutes receipt of allowances.
However, whatever is furnished the accused while in custody,
confinement, arrest, or restraint pending trial for fraudulent
enlistment or appointment is not considered an allowance.
Article 22(b), A.G.N., requires that all offenses of fraudulent
enlistment must be tried by GCM, but there is no such juris-
dictional limitation in Article 83 of the Uniform Code.

Subdivision {2) of Article 83 incorporates the proposed
4.G.N. Article 9 (34) which relates to one who procures his
own seperation by fraudulent means,

Effecting unlawful enlistment, appointment, or separation.
Article 84 prohibits any person subject to the code from
Imowingly effecting an enlistment or appointment in or seperation
from the armed forces of any person who is ineligible for such
enlistment, appointment, or separation because it is prohibited
by law, regulation, or order. This article is derived from
Article of War 65, but its scope is expanded to apply to all
persons subject to the code instead of to officers only, and
also to include the unlawful appointment of officers and the
unlawful separation of men and officers. The comparable
statute in the Navy, Article 19, A.G.N.,applies only to of ficers
who knowingly enlist into the naval service war time deserters,
insane or intoxicated persons, or minors (under certain conditims).

Desertion. The Morgan Report states that Article 85
defining "Desertion" consolidates the provisions of the Articles
of War and the Articles for the Government of the Navy relating
to desertion, with the exception of Article of War 59 (Advising
or Aiding Another to Desert) and Article of War 60 (Entertain-
ing a Deserter) the provisions of which are now carried forward,
respectively, by Article 77 (Principals) and Article 78 (Accesso-
ry after the fact).

In general, this article presents few changes over the
present law in the Army and Air Force, but it presents a major
change in the Navy's concept of the offense of desertion as
now denounced by Articles 4 and 8, A.G.N. One of the essential
elements of the offense under these naval articles is that the
desertion be from the navel service and not merely from a
certain ship or stetion. None of the provisions of Article
85 of the Code makes such total absence from military control
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an element of the offense of desertion. In the Army and Air
Force absence from the service of the United States is an

element of desertion, but for a member of those forces the
particular place of service is the "service of the United States"
and total absence from militery Jjurisdiction and control is

not a requisite factor of the offense,

Subdivision (a)(l) of article 85 provides that any
member of the armed forces of the United States who without
proper authority goes or remains absent from his place of
service, organization, or place of duty with intent to remain
away therefrom permenently is guilty of desertion. This is in
accord with Article of Wer %8 but, as mentioned, differs from
Articles 4 and 8, A.G.N., in that it will not be essential to
prove that the accused absented himself entirely from military
Jjurisdiction and control. If a man leaves his ship without
authority and has the intent to remain awey from her permearsntly,
he is guilty of desertion under subdivision (a (1) even though
he steps ashore on a naval base and does not leave that base
thereafter. Both the absence without authority and the intent
to remain away permanently from his place of service, organi-
zation, or place of duty, are essential elements of the offense.

Subdivision (8)(2) of Article 85 provides that any member
of _the armed forces of the United States who quits his unit
or organlzatlon or place of duty with intent to avoid hazardous
duty or to shirk important service is guilty ol desertiom.
This provlslon is in accord with the p{gﬁgﬁiﬁﬁg:gfztiﬁiZle of
War 28 but in its broad upplicativmis hew to the Navy. The
“Hi6re limited nawval provision on this matter is contained in
Subdivision (14) of Article 4, A.G.N., which provides that
the punishment of death, or such other punishment as a court-
martial may adgudge, may be inflicted on any person in the
navel service who, in time of battle, deserts his duty or
station, or entices others to do so.

The concept of heazardous duty or important service is
not limited under Article 85 to duty or service in a combat
area, These terms embrace & wide field, including employment
in aid of the civil power in protecting property, or quelling
or preventing disorder in time of great public disaster, and
embarkation for foreign duty or duty beyend the continental
limits of the United States or for sea duty.

Subdivision (8)(3) of Article 85 provides that a member of
the armed forces is guilty of desertion if, without being
regularly separated from one of the armed forces, he enlists
or accepts an appointment in the same or another one of the
armed forces without fully disclosing the fact that he has not
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been so regularly separated or enters any foreign armed service
except when authorized by the United States. In the Army and
Air Force, Article of War 28 denounced similar acts when such
were committed by enlisted persons, but did not apply %o such
conduct of officers or warrant officers as does the Uniform
Code. This is not to say that an officer's accepting an ap-
pointment in one armed service without having been regularly
separated from another would not have been & triable offense
under the Articles of War; but of itself it would not have
constituted desertion. Subdivision (a)(3) of Article 85 has
no exact counterpart in the Articles for the Government of the
Nevy, under which a person who has the intent to permanently
ebandon his pending contract of enlistment and who absents
himself without authority or is then absent without authority
from naval jurisdiction is guilty of desertion.

Under the Uniform Code a member of an armed force who
is absent without proper suthority, and who then enlists or
accepts an appointment in the same or another armed force,
may be guilty of committing desertion under Subdivision (a)
(1) of Article 85, that is, by being absent without authority
with intent to remain away permanently, the intent being
evidenced by his act of enlisting or accepting an appointment
or entering a foreign armed service., Subdivision (a)(3)
covers the situation where an unauthorized absence is not
necessarily involved; the accused could be on an authorized
leave or liberty and his wrongful act of enlistment or
accepting an appointment, or entry into the service of a
foreign armed service, without more would complete the of-
fense of desertion.

The provisions of subdivision (b) of Article 85
correspond to the current provisions of the Articles of War
and the A.G.N. and disciplinary laws for the Coast Guard.

Attempting to Desert. As in cases of attempts generally,
here also under subdivision (c) of Article 85 in the particular
case of an attempt to desert there must be an overt act which
is more then mere preparation toward accomplishing that of-
fense, However, once the attempt is made, the fact that
conscience or some more tangible force causes the offender
to stop short of actual desertion does not cancel the offense
inherent in the attempt.

Absence V/iithout Leave, With a few changes in wording,
ArticTe 86 corresponds to Article of War 61. "Fails to repair®
as used in Article of War 61 is expressed in Article 86 as
"Pails to go," and Mabsents himself from his command, guard,
quarters, station, or camp" is now expressed as "absents
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himself or remains absent from his unit, organization, or other
place of duty at which he is required to be at the time pre-
scribed." The essential element stated in Article of War 61,
that the absence must be "without proper leave,® is stated in
the text of Article 86 as absence "without proper authority."”

To the Navy the provisions of Article 86 present the new
concept of having an unauthorized absence without necessarily
involving a total absence from military control. One who
left his ship or other specifically appointed duty, but who
remained within the confines of a naval shipysrd or naval base,
might be guilty of conduct to the prejudice of good order and
discipline-~but he was not guilty of an unauthorized absencs.
Under the Uniform Code & sailor ordered to report at a certain
time to a cleaning station on the forecastle of a destroyer and,
without proper authority, fails to so report or having so
reported leaves that cleaning station without proper authority,
may be guilty of absence without leave although he is at that
time physiocally present on the fantail of thet same ship., This
is equally true of course of the soldier or airman, who, though
still on a post or base, without proper authority fails to
report for kitchen police at the time ordered, or who without
proper authority leaves such duty after reporting. To the
Army and Air Force this of course is a familiar view of the
offense of Absence without leave.

A

Under subdivision (3) of Article 86 if it is charged that
en accused absented himself from his ship (that is, from his
"unit") without proper authority, it would be a defense that he
actually was at that time on board her although it would be no
defense that he was at that time on a Navy dock adjacent to
that ship., The phrase "place of duty,” as used in Article
86 subdivisions (1) and (2), refers to a specifically appointed
place such as the first floor of barraecks A or compartment C-105,
on board the U.S.S. s whereas the phrase "other place
of duty,” as used in conjunction with the terms "unit™ and
"organization" in Article 86 subdivision (3), is a generic term
designed to cover the broader concepts of a general place of
duty as might be comtained within the terms "command," "quarters,”
"station," "base," "camp," or "post." Article 86 is designed

,to cover every case not elsewhere provided for in which any

| member of the armed forces, through his own fault, is. not at

‘ the place where he is required to be at a prescribed time.
~Specific intent is not an element of this offense, "and proof
of the unauthorized absence is alone sufficient to establish a
prima facie case. Under subdivisions (1) and (2) of Article
86, a place of duty is not an appointed one unless the accused
has actual or constructive kmowledge of the order purporting to
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appoint such place of duty. Knowledge is "actual” when it is
conveyed directly to the accused. It is "constructive™ when it
is shown that the order was so published that the accused in
the ordinary course of events, or by the exercise of ordinary
care, would have secured knowledge of the order. The place of
duty, of course, may be appointed for one person only or as

a rendezvous for several,

As to members of the armed forces who either are turned
over for trial by the military to the civil authorities or are
apprehended and tried by civil authorities without the memberts
prior return to military jurisdiction, the new manual restates
the rules currently followed in all of the armed forces. As
is now true in all of the services the status of absence with-
out leave is not changed by his inability to return through
sickness, lack of transportation, or other disability. But
when a man on en authorized leave is unable to return at the
expiration of his leave through no fault of his own, he is not
gullty of absence without leave.

Missing Movement. As a specific statutory provision,
the offense of missing movement, Article 87, is new to all of
the serviees although acts such as those denounced by Article
87 have not gone unpunished in any of them. In the Navy the
offense of deliberately missing ship is nnw tried under Article
22, A.G.N., and in the Armmy and in the Air Force similar offenses
are tried under Article of War 6l. As stated in the Morgan
Report Article 87 is taken from proposed A.G.N., Article 9 (57).

Article 87 encompasses not only a deliberate missing of
some required movement but also one which occurs through neglect.
The definition contained in the 1951 Menual is derived from
definitions of "through neglect™ which appear in paragraphs 171
and 172b, 1949 Manual, and Section 69, Naval Courts and Boards.
To be guilty of the offense of missing movement the accused
must have known or had cause to know of the prospective move~
ment he is alleged to have missed, although it is not necessary
that he know the exact hour or even the exact date of the
scheduled movement. It is sufficient if the approximate date is
known to the accused, and proof of general knowledge in the
accused's organization 'of the prospective movement would justify
the assumption by a court of the necessary knowledge on the part
of the accused,
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Conference No. 12c~d

PUNITIVE ARTICLES (88-106)

Conducted by
COM:IANDER WILLIAM A. COLLIER

Contempt towards officials.-—-Article 88 is derived from
Article of War 62. Article of War 62 and the discussion thereof
contained in paragraph 150 of the 1949 Manual are in accord with
the present naval practice on this subject, although there is
no specific provision in the Articles for the Government of the
Navy regarding this offense, In the Navy the offense is now
triable as a violation of one of the general articles. Article
88 is more restrictive than Article of War 62 in that the former
applies to officers only while the latter applies to 21l persons
subject to military law,

Disrespect towards a superior officer.--Article 89 is
primarily a restetement of the provisions of law currently
governing the armed forces in regard to this offense. The
article, however, does not include the provision contaired in
Article 8 (6), A.G.N., "while in the execution of his office",
and the present requirement of naval law, that the superior be
present and in the execution of his office at the time the offense
is committed, will no longer apply. In the 1951 Menual the
analysis and definition of the terms "superior officer" and "his
superior officer" are in accord with the present holdings of all
of the armed forces except for the provisions relating to
superiority as between persomnnel of different armed forces, and
except that, at present, the Navy includes warrent officers and
petty officer in the term "superior officer", A principal
defense still available to a person accused of this offense is
that the accused did not know that the person against whom the
acts or ‘words were directed was his superior officer,

Striking or assaulting superior officer.--The provision of
subdivision (1) of Article 90 is essentially the same as the
one now contained in Article 4 (3), A.GN., and in Article of
War 6li. The word "assaults" as used in Article L, A.G.N., is
supplanted in the Uniform Code by the phrase "“draws or lifts

. up any weapon or offers any violence against him" in conformity

with the present terminology of Article of War 64; but the
change is only in wording and not one of substance. Article
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of War 6l provided that this offense was punishable when the
assault or battery was committed Yon any pretense whatscever®,
This last phrase has been omitted from Article 90, but the
omission presents no real change to the Army or Air Force
because those services have always recognized certain defenses
to the offense. It is to be noted that a discharged prisoner
or other civilian subject to military law and under the command
of an officer is subject to this provision.

165b Disobeying superior officer.-rSubdivision (2) of Article
90 is identical with the provisio;E of Article of War 6l and
Article 4(2), A.G.N.; and the discussion of this offense
appearing in the 1951 Manual is derived from that contained in
paragraph 152 of the 19L9 Manual and section L7, NC & B, as
modified by Change #11. The mentioned Change #11 established
the fact that if the order to a person is to be executed in
the future, the failure to execute that order when the time
comes constitutes the offense of disobedience of orders, and
not conduct to the prejudice of good order and discipline as
had been held previously by ‘he Navy. '

170 Insubordinate conduct towards noncommissioned officer.——
As mentioned above, section 47, NC & B, defines the words
¥superior officer®™ as including petty and noncommissioned
officers. This is not the case under the Uniform Code where
the term officer, defined by sta’ute, is construed to refer
to a commissioned officer., However, the offenses against
petty and noncommissioned officers contemplated by section L7
are encompassed within the offense of insubordinate conduct
towards a noncommissioned officer under Article 91 which has
the same general objects with respect to warrant officers,
noncomnissioned officers, and petty officers as Articles 89
and 90 have with respect to commissioned officers. It does,
however, limit the offenders against whom it is directed to
warrant officers or enlisted persons instead of including
"any person subject to the code®™, as provided in Articles 89
and 90.

Article 91 denounces those offenses committed by a sub~-
ordinate in his relations tc one senior to him. A military
senior, of course, may be punished for assaulting or striking
a subordinate, and in certain instances (e.g., when the
subordinate is an armed force policeman) for disobeying his
lawful arder, but these are offenses under other articles such
as Articles 92, 93, 128, or 134, Similarly, an assault by a
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civilian subject to military law upon & warrant officer, a
noncommissioned officer, ar petty officer should be charged
under Article 134. Subdivision 3 of Article 91, denouncing
contemptuous ard disrespectful language or deportment toward

a warrant officer, or noncommissioned or petty officer, employs
the phrase ®while such officer is in the execution of his
office®, This limits the application of this part of the article
to language or behavior within the sight or hearing of the
person toward whom it is used.

Failure to obey order or regulation.——Article 92 is
derived from proposed Articles 9 (30) and 9 (19), A.G.N., and
is broader than the present Article 8 (20), A.G.N., Violating
general order or regulations and Article 8 (9), A.G.N., Neglect
of orders and culpable inefficiency. Under the present Army
and Air Force practice offenses of this nature would be charged
under Article of War 96. Article 92 is made up of three parts,
the first part being directed against any person subject to the
code who violates or fails to obey any lawful general order or
regulatione, The second part is directed against any such person
who having knowledge of any other lawful order issued by a
member of the armed forces, which it is his duty to obey, fails
to obey the same, this section contemplating all other lawful
orders which may be issued by a member of the armed forces,
violations of which are not chargeable under Article 90 or 91.
The third part is directed against any person subject to the
code who is derelict in the performance of his duties. As a
specific punitive provision, this latter sub-section is new to
the Army and Air Force, but has been known to the Navy as
neglect of duty (Sec. 105, NC & B) and culpable ineffiency in
the performance of duty (Sec. 67, NC & B).

Dereliction in the performance of duties may be evidenced
either by a willful or negligent failure to perform a duty im-
posed by reguletion., lawful order, or custom of the service or
by performance of such duty in a culpably inefficient manner.
Culpable ineffiency is inefficiency for which there is no
reasonable or just excuse, and if it appears that the accused
had the ability and opportunity to perform his duties efficiently
but nevertheless performed them inefficiently, he may be found
guilty of this offense. 1t is no offense, however, if the
failure to perform the duty is caused by ineptitude or incapacity
alone.
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172 Cruelty and maltreatment.——-Article 93 is derived from
provosed Article 9 (12), A.G.N., and is identical with the
present Article 8 (2), A.G.N. The present Army.and Air Force
practice is to charge an offense of this nature under Article

~ of War 96, The discussion in the 1951 Manual defining the
phrase "any person subject to his orders" is based on present
holdings by the, armed forces regarding such offenses, and
although the msltreatment, oppression, or cruelty must be real,
it may be mental as Wwell as physical.

173 Mutiny and sedition.--Article 9L is derived from Articles
of War 66 and 67, and the text of the 1951 Manual adopts in
general the language of paragraphs 154 and 155 of the 1949
Manual which discuss these articles of war. The death penalty
has been removed for the offense of “attempted sedition®, and
the words "excites, czuses, or joins"“ have been omitted as
being unnecessary since persons taking such actions are triable
either as principals under Article 77 or as guilty of solicitation
under Article 82,

A change in the Navy's definition of "mutiny® is effected
by the provision in Article 94 that the offense must be committed
*in concert with" another person or persons, except when violence
or disturbance is created. Section L6, NC & B holds:

"To constitute mutiny, it is not necessary that there
should be a concert of several persons, though it will
be rare that this is lacking.®

A change for the Army and Air Force is effected by the applic-
ability of subdivision (a) (3) of Article 9k to all persons
subject to the Uniform Code instead of only to officers and
soldiers as was the case under Article of War 67. All other
persons presently subject to militsry law who are guilty of
failure to suppress mutiny or sedition are chargeable under
Article of VWiar 96 in the Army and Air Force.

The word “utmost" as it is used in subdivision (a) (3)
of Article 94 should be given a reascnable interpretation
based on the action that properly may be called for by the
circumstances of the situation, having in mind the rank and
responsibilities or the employment of the individual concerned,
A failure to take Mall reasonable means" to inform his superior
or commanding officer includes a failure to take the most
expeditious means available, and whether an accused had "reason
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to believe" that an offense of mutiny or sedition was taking

place is to be tested by whether a reasonsble man knowing the

same facts as the accused and being in the same or similar
circumstances would have believed that a mutiny or sedition was
taking place. It should also be noticed that Article of War 67
used the phrase "having reason to believe that a mutiny or sedition
is to take place", whereas Article 94 (a) (3) uses the phrase

"has reason to believe is taking place,"

17k Arrest and confinenent.--Article 95 is derived from the
punitive aspect of Article of VWar 69 and is in accord with similar
provisions in the Navy and Coast Guard. Resisting apprehension
is now known to the Navy as resisting arrest and is tried under
Article 22, A.C.N., At present there is no specific punitive
article in the Army or Air Force comparable to Article 95 covering
resisting apprehension. In the past, although similar offenses
could have been tried by the Army and Air Force under the general
article, few cases of this nature seem to have arisen, and therefore
the first part of this article may present a comparatively new
field of offenses in the Army and Air Force. It should be specifi-
cally noted that a person cannot be convicted of resisting appre-
hension if the attempted apprehension was in fact illegal.

175 Releasing prisoner without proper authority.--Article 96 is
derived from Article of War 73 and is in accord with the comparable
Navy provisions. Article 8 (18), A.G.N., limited the specific
offense tothose of fenders who were “rated or acting as master at
arms™, but in the case of persons other than those rated or acting
as master at arms, the offense would have been alleged in the Navy
as culpable inefficiency in the performance of duty or as aiding
the escape of a person under arrest. Aside from this difference,
Article 96 presents no change in the current concepts of similar
offenses held by all of the armed forces.

176 Unlawful detention of another.--The provisions of Article 97
are in accord with those oresently discussed in Section 101,
NC & B, and with the opinions in the Army and Air Force discussing
similar offenses which are now tried under Article of War 96,
Any uwnlawful restraint of another's freedom of locomotion will
result in a violation of this article.

177 Noncompliance with procedural rules.~-The first provisicn
in Article 98 against unnecessary delay embodies the substance of
Article of War 70 but is enlarged to include persons other than
officers. An offense in violation of the first part of this
article can occur, for instance, vhen an officer who has been
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assigned the investigation of an offense unnecessarily delays the
the investigzation or when a commanding officer unnecessarily delays
the proper disposition of charges.

Paragraph (2) of this article is directed against a failure
to comply with orocedural provisions and is new as a specific
punitive clause, It will provide a means for enforcing such
provisions as are contained in Article 37 which prohibits un-
lawfully influencing the action of a court or Article 31 which
prohibits compulsory self-incrimination. Under the Articles of
War or the Articles for the Government of the Navy, deliberate
interference with the functions of a court-martial or other
intentional violations of this knnd would fall under the general
articles (A W. 96, A.3.N. 22); thus the new code reflects the
increased emphasis placed on prohibitions against compulsory
self-incrimination and unlawfully influencing the court.

Misbehavior before the enemy.~~The provisions of Article 99
correspond witn those in Article of War 75 and Article L (12-20),
A.G.N. The generic provision of Article of War 75 against an
officer or soldier "who, before the enemy, misbehaves himself" has
not been incorporated in Article 99, but it is believed that the
new article specifically covers all conduct punishsble in this
respect; note, for instance, the broad scope of item (3) directed
against endangering the safety of a command, unit, place, or military
property through disobedience, neglect, or intentional misconduct.
Attention may be invited to the fact that the clause "before or in
the presence of the enemy" applies to each of the nine subdivisions
of the article.

Subordinate compelling surrender,—-Article 100 consolidates
Article of War (6 PSubordinates Compelling Commander to Surrender"
and Article L (12), A.G.N., "Striking flag or treacherously
yielding", but its heading is indicative only of the first portion
of the article, The second part of the article deals with the
offense of any person subject to the code who surrenders or attempts
to surrender a military force or position when he is not authorized
to do so either by competent authority or by the necessities of
battle. (In this connection, it is to be noted that section 3 of
Public Law 506, 5 May 1950, provides that no inference of a
legislative construction is to be drawn from catch lines in the
Uniform Code,)

Improper use of countersign.--The provision against improper
use of countersign in Article 1Cl is based upon Article of War 77
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and is new to the Navy. 1In the second part of this article,
directed against giving a parole or countersign different from
that authorized, the words "to his knowledge" have been added to
cover the situation when a person misunderstood the countersign
or parole received by him. Article 101 is directed against a
negligsnt as well as a deliberate offender,

Forcing a safeguard.--Article 102 corresponds to Article of
War 78, but the words "in time of war® have been deleted in order
te cover situations where a safeguard has been placed but a formal
state of war does not exist. The nrovision is new to the Navy,
but the subject was considered in the September 1950 issue of the
JAG Journal. The discussion in the 1951 Manual is extended
considerably to provide a more detailed definition of a "safe-
guard" and is based upon materizl set forth in paragraphs 2L1-20:2
of the Rules of Land Warfare (FM 27-10) and CMO WMTO L8L6 Owens,
6 Bk (NATC-MTO) 29,

Captured or abandoned property.-~The provisions of Article
103 regarding captured or abandoned property consolidate Articles
of War 79 and 80 and correspond to parts of Articles 8 (16),
16, and 17, A.G.N. Paragraph 3 of subdivision (b), directed
against looting and pillaging, has been added since "it was felt
that conduct of this nature should be specifically covered.®
The definition in the new manual of lcoting or pillaging is based
in part upon the case of CM 310LL6, Ruppel, 61 BR 291, 5 Bull JAG
205, which indicated that looting or pillaging need not necessarily
be accomplished by force or violence,

Aiding the enemy.—Jurisdiction of a court-mertial or military
commission under Article 10L extends over all persons regardless
of whether they are otherwise subject to military law., The article
correspends to Article of War 81 but is in terms of “aiding" rather
than "relieving" the enemy. Related provisions in the A.G.N. are

Articles L (L) and (5).

Misconduct as prisoner.--Article 105 denounces acts which will
constitute an offense new to all of the armed forces and stems
from abuses which arose during World Wer II.

The first part of the article is directed against any person
subject to the code who while in the hands of the enemy in time
of war, without proper authority and in a manner contrary to law,
custom, or regulation, acts to the detriment of other persons of
whatever nationality held by the enemy as civilian or militery
prisoners, for the purpose of securing favorable treatment to
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himself. Escape from the enemy, however, is regarded as
authorized by custom, and therefore an escape which results in
punitive measures being taken against fellow prisoners still in
the hands of the enemy is not an offense under this article.
Obviously, too, an escape is not an act done "for the purpose of
securing favorable treatment by his captors®. The second part
of the article concerns any person subject to the code who, while
in the hands of the enemy in time of war and while in a position
of authority over other persons of whatever nationality held by
the enemy as civilian or military prisoners, maltreats such persons
without justifiable cause,

Spies.--Article 106 is derived from Article of War 82 which
is generally in accord with naval law on the same subject. The
specific provision of this article relating to a person's lurking
as a spy or acting as a spy in or about any shipyard, any manu- -
facturing plant, or any other place or institution engaged in
work in aid of the prosecution of war by the United States is a
recognition of the importance of industrial plants and other
manufacturing units engaged in the war effort, This article
applies only in time of war. In time of peace spies would be
charged under Article 13l for the acts which are denounced by
the espionage provisions of title 18, U.S.C.
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Conference lo. l2e=f

PUNITIVE ARTICLES (107-119)

Conducted by
COMMANDER WILLIAM A, COLLIER

False official statements.~-Article 107 is derived in
part from Articles of War 56 and 57 end is closely releted
to similar provisions of law now governing the Navy and the
Coast Guard. This article is broader in scope than the
specified erticles of war in thet it applies to all persons
subject to the code instead of only to officers, and also it
is not limited (where documents ere involved) to particular
types of documents and extends to orsl statements. On the
other hand, it does not cover the second sentence of Article
of War 57 which is directed ageinst a deliberate or negligent
failure to render a return, nor does this artiole include the
clauses of Articles of War 56 and 57 which provide for the
mandetory punishment of dismissal.

Articles 8 (14) end 8 (1), A.G.Ne, (Felse musters,
Felsehood), which are comparsble to Article 107 do apply to
every person in the Navy.

Militery property of United States.-~Loss, damege,
destruction, etc.-—Article 1080 consolidetes Articles of War
8% and 8l and corresponds to Article 8 (15) and part of
Article 1L (8), A.G.N., As far as its first subdivision is
concerned (selling or otherwise disposing of military property),
the offense denounced is separate and distinct from that of
larceny, which is punishsble under Article 121, The distine-
tion made by Article of War 8l between issued and nonissued
militery property no longer exists. However, the fact that
the property in question was of a type and kind issued for
use in the military service might, together with other cir-
cunstences, raise en inference that the property was military
property. See generally on this question, CM 319591, Pogue,
68 BR 385, 398, and CK 327050, Graulau, 76 BR 35, 7 Bull JAG 3L.

Article 108, applying to 2ll persons subject to the
Uniform Code, is more extensive tham Article of War 84 which
applied only to "soldiers." With reference to the maximum
punishment for offenses under this article, the Table of
Meaximum Punishments in the new manual veries the punishment
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according to the value of the property involved, following

the current Army and Air Force practice. Furthermore, as far
as demage (as distinguished from loss) is concerned the punish-
ment is modified by regarding as controlling the amount of the
damege rather than the total value of the property.

Property other than military property.--Waste, spoil,
destruction.-~Article 109 is derived from Article of War 89
and encompasses private property as well as nonmilitary
Govermment property. As far as the offenses of wasting and
spoiling are concerned, the offenses involve real property
only, this restrictive interpretation being in accord with
current Army law and besed upon the historical concept of
"waste" and "spoil."

The provisions of Article of War 89 releting to orderly
behavior, reperation, and riot have not been included in
Article 109 as the reparation aspect is dealt with in Article
139, corresponding to Article of War 105, and riot is covered
by Article 116. Corresponding to the provisions implementing
Article 108, the new manual varies the maximum punishment for
offenses in violation of Article 109 according to the wvalue
of the property destroyed or, in cases of demege, according to
the smount of demage.

Improper hazarding of vessel.--Article 110 is derived
from Articles L(10) and 8(11), A.G.N., and is directed against
willful as well as negligent acts or omissionss The term
"hazerding" embraces strending and destruction, and strending
is conclusive evidence of the fact that the vessel was hazarded
although not of the fact of culpsbility on the part of eny par-
ticuler person. Cases of hazarding a vessel, though involving
asctuel damege or destruction, should be pleaded uder Article
110 as the more serious offense rather than under Article 108,

The high standard of strict responsibility for the safety
of a ship and her crew that is imposed upon navel officers
was expressed in Navel Digest, 1916, pe. 410, "Navigation,™
paregraph 16, and in CMO 5~=19%0, 3. The discussion of negli=-
gence and the other definitions contained in the new manual
are taken from the corresponding provisions of Naval Courts
end Boards (Sec. 69), and the qualifying remarks as to the
distinction between negligence and mere error of judgment are
in accord with the present provision of the Coast Guard
Menuel for Courts-mertial (Article 2j5). The definition of
"guffer" is taken from CMO 186~1919, 2.

Drunken ,or reckless driving.--The word "drunk" as used
in Article 111 hes the meaning set forth in paragraph 191 of
the 1951 Menuel. It will be noted that the text of this
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article uses the term "operates" rather than the word
"driving" which eppears in the cateh line. The term "operate"
is controlling,and is somewhat wider then the word "drive".

In Commonwealth v. Clarke, 1926, 25l Mass. 566, 150 NE 829,
for instence, the defendant was held to have "operated" his
car in & situation in which the engine was not running, when
he entered the car to lock the transmission and in order to

do this threw the clutch over from the reverse to nsutrsal,
causing the car, then at rest on a slight ineline, %o move
forward esbout four feete The definition in the new manual

of the term "vehiocle" follows the Federal definition of that
term contained in Title 1 U.S.C. 8§ L} in that it is not limited
to motor wvehicles; however, it is not limited as is the
Federal definition to means of transportation on land.

Drunk on duty.--The provisions of Artiecle 112 are derived
from Artiecle of War 85, although the phrase "other then a
sentinel or look-out" hes been inserted because drunkenness
on duty of a sentinel or look=-out is punishable under Article
113, Article 112 differs somewhet from curremt Navy law,
Article 8(1), A.GeN., which denounces drunkenness in general.
Under this naval provision the fact that the offender was on
duty at the time constitutes merely en aggraveting ciroum=-
stence; but under Article 112 the faot that the offender is
on duty when found drunk is an essential elements Drumnkenness
in certain other situgbions is chargeable under Articles 133
or 13l (see app. 6c, Forms #115, #1322, et seqe., MCM 1951).
It is en element of the offense of being found drunk on duty
that the accused was found drunk while actually on the duty
alleged; and if an accused while sober absented himself from
his duty snd was found drunk while so absent, his conduct
would not be chargeable under this articles

Misbehavior of sentinel or look-out.-~-~The language use
in Article 1I% is substantially that of Article of War 86,
though the word "look-out" has been added to cover Navy
terminology. Although the general provisions of Article 8(1),
AJGeNe, oncompassed drunkemness by sentinels as well as other
persons in the Navy, the first part of Article 113 has no
specific counterpart in Navy law. Article [j(8), A.GeNe, is
e provision broader than the second part of Article 113 sinoce
it encompasses sleeping while on any kind of watch duty, fox
instence, while on watch gs officer of the deck, but such
offense should now be charged as a violation of either Article
92 or Article 13le Similarly, Article Li(9), A.GeN., is
broader thean the third part of this article which is directed
specifically against a sentinel or look-out who leaves his
post before being regularly relieved. Under the Uniform Code
e person on & different duty who leaves his station before
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being regularly relieved should be charged, depending upon
the circumstances, under Article 86(2), 92, or 13L4. Certain
misbehavior by sentinels which does not fall under Article
113, such as loitering on post, should be charged under
Article 13l (see app. 6c, Form 3168, MCM 1951).

Dueling.-~The provisions of Article 11l are derived
primarily from Article of War 91 and present no change of
substance to the Army end Air Force. Article 11l is broader
in scope than Article 8(5), A.GeN., since it also covers the
offenses of promoting or commiving at fighting a duel end,
whon having knowledge of a challenge sent or about to be sent,
of failing to report that fact promptly to the proper authority.
However, the general discussion which is contained in the 1951
Meanuel is in accord with the Navy decisions and with the defi-
nitions of the offense which appear in the Naval Digest of 1916,

It should be pointed out that mutual combat fought with
fists does not constitute a duel.

Melingering.--Article 115 presents no substantial change
for the Army and Air Force in which services the offense of
feigning illness, disability, or insenity with the intention
of evuding duty is now charged under Article of War 96, as is
also any willfully and wrongfully self=inflicted injury which
results in temporary or permanent impairment of ability to
perform militery duty. Self-meiming has also been held to
cornstitute misbehavior before the enemy under Article of War
75 or mayhem under Article of Wer 93, In the Navy, feigning
sickness, physical disablement, or mental lapse or derangement
for the purpose of escaping duty or work is now charged as
mplingering under Article 22d, A.G.N. Section 104, NC&B, in
discussing this offense states that "To constitute the offense
the pretension must have been successful." Such will not be
the cgse under Article 115 since the essence of the offense is
the design to avoid work, duty, or service whether or not the
accused actually evaded certain duties by means of the pretense.

Riot or breach of peace.--Article 116 denounces riot as
does Article of War 89 but is a new provision and devistes from
the legislative technique found in other punitive articles of
the Uniform Code in that it does not define "riot" or "breach
of the peace." In the Navy, riot and other similar offenses
such es affray and disorder were regarded as offenses in vio=-
lation of the general article (Article 22(a), A.GeN.), &nd
"riot" was defined in Section 92, NC&B. The definition of
‘"riot" in the new menual is based upon the common lew defi-
nition but haes been modified so as to link riot to breach of
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the peace, making breach of the peace an essential element
and a lesser included offense. It is not required that the
rioters complete their entire purpose, but they must have
begun to execute ite The exsmple in the second subparagraph
of paragrsph 195a of the new manual is taken from Aron ve
City of Wausau, 98 Wis. 592, 7L NW 35L.

As g specific offense, "breach of the peace" is a new

offense in militery justice. The term "breach of the peace"

wes used in paregraph 177 of the 1949 Manual to describe pro-
voking words or gestures as words or gestures of a neture to
induce breaches of the peace, and Section 92, NC&B, referred

to breach of the peace as an element of "riot." Many offenses
proviously charged under Article of War 96 or Article 22, A.Ge.N.,
are now chargeable as breaches of the peace under Article 116,

Provoking speeches or gestures.~-0ffenses similar to
those within Article 1l7 are now denounced by Article of War
90 end Article 8(3), A.GeNe The discussion of Article of War
90 in paragraph 177 of the 19149 Menual provides thet the words
or gestures, to be punishable under that article, must be of
a nature to induce breaches of the peace, and although this
fector is not mentioned in Article 117 it has been incorporsted
in the discussion of the offense in the 1951 Menual as a logi-
cal test of whether the words or gestures which are used in the
presence of the person to whom they are directed are "provoking"
or "reproachful."

Murder.-=In comparing Article 118 with Article of War 92
and Article 6, A.GeNe., it will be noted first that certain
Jurisdictional limitations have been deleteds Article of War
92 limited court-martial jurisdiction in time of peace to
murder committed outside the geographical limits of the States
of the Union and of the District of Columbia; and Article 6,
AeGole, similarly limited court-martial jurisdiction in time
of war as well as in time of pesce. Under Article 118 the
jurisdiotion of courts-martiel over the crime of murder is
no longer subjeot to such limitabtiouns.

Article 118 specifically defines, as murder, four catse~
gories of homicids, while neither Article of War 92 nor
Article O, A.G.N., conbained an explicit definition. In
declaring murder punishable, the two last mentioned articles
adopted the common law definition of murder, isoess; murder is
the ualawful killing of a human being with malice aforethought,
oxpross or implied. While the definition in paragraph 179
of the 1949 Menual does not contain the words "express or
implied," the discussion therein of "malice aforethought"
left no doubt but that there was recognized, as murder, a
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homicide committed with express or implied malice. The
implied malice of the common law encompassed an intent to
inflict great bodily harm (now covered by Article 118(2)),

and further encompassed the so=called felony murder, i.e.,

a homicide committed during the perpetration or attempted per-
petration of a felony inhersntly dengerous to humasn life. It
will be noticed that felonies of this kind are now listed
restrictively by Article 118(L).

The other common law categorises of implisd mmlice con=-
corned cases in which a death was caused while a person was
rosisting a lawful arrest or obstructing an officer in an
attempt to suppress a riot or affray, or in which the death
rosulted from an intentional and unjustifiable aot or
omission of & legal dubty, the natural tendency of which act
or omission was Lo cause death or great bodily harm to some
person, In Article 118(3) is found a related category.

The substitution of a specific definition for the common
law definition has brought about another variation in the con-
cept of murder, nemely, the omission of the "year and a day"
limitation. While paragraph 179 of the 1949 Manual and
Sestion 53, NC&B, adhered to the common law requirement that
death must result within a year and a day of the act or
omission that caused it, it hes been recognized that today's
state of medical science renders the "year and a day" rule
archaice The decisive question is whether there is proxi=-
mate causal connection betwsen the wound and the death.

While Article 118 does not specifically set forth
different degrees of murder, the differences in punishment
prescribed meke a clear distinction between premeditated
and fslony murder on the one hand and the remaining cate-
gories of murder on the other.

There is a marked distinction between certain conduct
which may result in murder in violation of Article 118(3),
such as throwing a live grenade toward another in jest or
flying an airceraft very low over a crowd to make it scatier,
and the somewhat relested conduct which, if death were caussed
thereby, would support only a charge of involuntary man-
slaughter in violation of Article 119(b)(1), such as being
culpably negligent in discharging a pistol (see Hyde v.
State, a 1935 Alabama case, 160 So. 237). The principal
differsncoe between the offenses denounced by Article 118(3)
and Article 119(b)(1) are found in the nature of the con=
duct, i.e., whether or not death was a probable consequence
of the act, and in the accused's state of mind, i.e., whether
or not such evidenced a wanton disregard of human life.
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The specimen specification for murder (app. 6¢, form #35)
is a short form type of pleading sanctioned by the Supreme
Courtts similar form of a murder indictment set forth in
Form 1 of the Federal Rules of Criminal Procedure (see Ochoa
ve United States, 167 F. 2d 341). As previously indicated
the list of lesser included offenses in the 1951 Manual is
not all=inclusive and does not mention attempted murder
which can be an offense distinguishable from assault with
intent to commit murder,

Menslaughtere.==Article of War 93 listed the term
Ymenslaughter" among various crimes and thereby adopted the
common law concept of volunbtary and involuntary msnslaughter,
Article 119 of the Uniform Code adheres to the distinction
and defines the two types of memslaughter. There is no sub-
stantial difference between the o0ld and the new law con-
cerning voluntary manslsughter.

As far as the offense of involuntary manslaughter is con-
cerned, the terminology used in Article 119 to define the
offense differs considerably from the common law terminology,
but in substance the difference in definition is not very
great. Under the common law, as under Article 119(b)(1),
the first of the two types of involunbtary meanslaughter arises
from culpable negligence. The second type of involuntary
menslaughter at common law arises from the commission of a
oriminel aot malum in se but not amounting to a felony of a
kind which would natuwrally tend to cause death or great
bodily herm to another person. The criminal act must not
be a felony of this kind as otherwise the resulting homicide
would constitute a felony murder. To illustrate, if =
honicide results from a simpls essault and battery, as from
striking the victim with a fist-=-or with a weapon not of a
deadly type-=in such a way as would not be likely to cause
death or great bodily harm, and the assailant has no intent
to kill or inflict great bodily harm, the offense is in-
voluntary manslaughter at common lawe. Such a situation
would constitute involunbtary menslaughter also under
Article 119(b)(2) despite the difference in tsrminologye
The phrase "an offenss, other than those specified in
paragraph (L) of article 118" corresponds to the cormon
law rule which excludes certain felony offenses, and thse
phrase "directly affecting the person" is the result of an
endeavor to define the distinction between malum
in se and malum prohibitum. The phrase "affecting the
person" msy be found in Section 1050 of the New York Penal
Law which contains a comparable provision with respect to
involuntary manslaughter,
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Confersence ¥o. 125

PUNITIVE ARTICLES, 120 - 127

Conducted by
LT. COL. JBAN F. RYDSTROM

Article 12QE.—-RAPE

The offense of rape as set forth in Article 120 represents
no substantial change from the offense at common law. There are,
however, some changes for the services. For example, for the
Army, the geographical limitations in peace time for a trial by
court-martial of a rape charge, which used to appear in AW 92,
have been ramoved; for the foast Guard, it is a new offense since
it was formerly held beyond the jurisdiction of a Coast Guard
court-martial o ‘try (MCM, Coast Guard, p. 93); and for the Havy,
the death penalty may now be imposed by a general court-martial
(see Section 121, NC & B).

Article 120 now expresses in words the principle that the
offenses of rape and carnal knowledge mey be committed by a person
only with a female not his wife. This raises the question of
whether a husband could be charged with rape of his wife. If
another person had intercourse with her by force and without her
consent, emnd the husband aided and abetted him in doing so, he
would be a principal under Article 77, and appendix 6a(9) provides
that a person liasble as a principal may be charged as though he
himself had committed the. act which constituted the offense. By
the very terms of Article 120, howevor, he could not himself
commit the oi'fense against his wife, and there would be presented
the specification in such a case, "that Joe Doaks did, on or
about a certain date at a certain place, rape Wary Doaks," a
woman whon the proof would show to be his wife.

State courts have been faced with this situation with
indictments drawn under statutes similar to Article 120, and have
generally sustained convictions of the husband as a principal in
the second degree. The rationale is that a man could be guilty
of such an offense at common law, and that the statutes on the
subject are nothing more than an adoption of the integral parts
of the common-law definition of rape. In this connection, see
State ve. Digmen, (W. Va.) 5 SE 2d 113; and the annotation in 131
ALR at 1525 which discusses the criminal responsibility of one
cooperating in an offense which he is incapable of committing
personally. Article 77 obliterates the distinction betwsen
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principals in first and second degree, important at common-law
both in pleading end proof, and it seems to follow necessarily
that such an offense would properly be charged in the usual form
of specification, the inconsistency being more apparent than
real. See Haggerty v. U. S., 5 F (24) 224,

The second paragraph of 199a recognizes the well-established
rule tha®t sctual resistance is not essential to show lack of
consent. Fear of death or great bodily harm is frequently used
as a testof thereasonableness of the fear which permits a
‘'woman to falil or cease physical resistance, and all surrounding
circumstances must be considered. People v. Yannucei, 283 NY
5hé, 29 NE 2d 185. Wharton suggests (1 Cr. Law, 12th Ed., Sec.
701) that a woman's fear is to be gaged by her capacity to resist
undser the particular circumstances, and gives as an example the
father who established a "reign of terror" in his home, and was

“ held guilty of rape of his daughter who submitted passively to
him through terror.

Article 120b.--CARNAL KNOWLEDGE

199 ¥While the words "carnal knowledge" have been used in their
T generic sense in the services in the past, they are now a "term

of art," since Article 120b states that a persom who does the
acts proscribed therein, is guilty of "carnal kriowledge." It
should be noted that carnal knowledge is defined as "sexual
intercourse under circumstances not amounting to rape." In other
words, if the intercourse is obtained by force and without the
women's consent, the offense is rape no matter what her age.
This thought is emphasized in paragraph 199a in which it is stated
that rape may be committed on a female of eny age. Of course,
also, the acquiescence of a femals child who is of such tender
years that she is incapable of understanding the nature of the
act is not consenit, and the offense may be charged as rape rather
than carnal knowledge. (See Ci 233543, McFarland, 20 BR 15)

In some jurisdictions the offense of carnal knowledge may
be committed only against a girl of prior chaste charactsr.
Article 120b is not so limited, and the girl's lack of chastity
or the accused's ignorance of her age is no defense to him., See
People v. llarks, 130 NYS 524.

The last paragraph of paragraph 199b recognizes the fact
that, although Article 120b sets at 16 years, the age of consent
of a girl to inbtercourse with persons in the military service,
we still have the general article, 134, under which persons subject
to the code may be tried by courts-martial for their acts which
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bring discredit upon the armed forces because committed in
violation of local statutes. Ordinarily, the decision to
prosecute for statutory rape should depend upon whether the
facts show a violation of the standard set forth in Article
120b, but the way is necessarily open, however, under Article
13l, for the exceptional case in which violation of a local
statute brings such discredit on the service as to require
prosscution by court-martial.

Attention is invited to specification 88 in appendix ée¢
which shows a short form pleading of the offenses of rape and
carnal knowledge. As "rape™ and "carnal knowledge" are defined
in Article 120, they are terms of art, and when alleged in a
specification carry with them, by necessary implication, all
constituent elements of these offenses. It is as necessary to
prove that the female is not the accused's wife undsr such
a specification as though that allegation were set forth
verbatim-~otherwise, the offense of rape or carnal knowledge
is not proved. In connection with the necessary proof of the
girl's age in the oifense of carnal knowledge, she herself can
testify Lo that fact. See paragraph 138d.

In regard to the legal sufficiency of such short form
pleadings under Article 120, appendix 6a(l) which is a part
of the Executive Order, prescribes these forms for use. This
prescription of them by the President pursuant to .Article 36
has the force and effect of law insofar as ths administration
of military justice is concerned, and mey be likened to &
statute prescribing short form indictments or informations.
Such statutes are usually sustained by the courts. See 42 CJS,
Sec. 90b; annotation in 69 ALR 1392; and People v. Bogdanoff,
25l NY T6, 171 NE 890, in which the court said, "We may not hold
that the framers of the Constitution intended that all the
formalities of the old common-law indictments must forever remain
inviolate."

Article 121 .=-=LARCENY

Article 121 closely follows the first part of Section 1290

of the New York Penal Law. The other parts of the New York

statute further define and explain the offense, somewhat as does
the first paragraph of 200a where it is stated that under a
simple allegation that the accused stole the property, may be
charged and proved any of the various acts denounced as larceny.
Section 1290a of the New York Penal Law has a similar provision
that proof of any act denounded as larceny will sustain an
indictment for stealing the propserty, but with an exception that
if the stealing is by false pretense, it must be so alleged before
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evidence of the false pretense may be received. This exception
appears an unwarranted restriction. For example, a New York
court felt constrained to hold, apparently in view of the excep-
tion (People v. Ginsburg, 8l NYS 24 520), that if accused were
charged with stealing property by Talse pretense he could not
be convicted if, in the first instance, he obtained title or
possession to the property lawfully--an offense which would have
been embezzlement at common law.

The discussion of larceny in paragraph 200e and specification
89 in appendix be avoid this difficulty, conforﬁing to the larceny
statutes of many states. Such simplified statutes ars not neces=
sarily modern--in fact, Massachusetts has been operating under
a stabtute combining larceny, embezzlement, and false pretense,
with a simplified indictment similar to the specification in the
manual, since 1899, and no difficulties like those in New York

.appear to have airisen in the administration of justice. The view

of Massachusetts courts is (Comm. v. Althause, 200 Mess. 32, 93
Ne 202),
"The Commonwealth is at liberty to make out larceny
in any way in which the facts stated show that a larceny
was committed, whether it was a larceny at common law,
or by embezzlement, or by obtaining property by false
pretenses.m

Subparagraph (2), concerning the taking, obtaining or
witholding, sets forth a number of technicel considerations
involved in larceny. The fact that gaining possession of propertdy,
without title, is alone sufficient to constitute larceny under
Article 121 is implicit in the article inself, and the Morgan
Committee stated the article was specifically intended to cover
the crime of larceny by trick. This is further discussed in
the last subparagraph of the discussion of "false pretense." This
discussion also indiceates that larceny may be coammitted when
money is borrowed with an intent not to repay it. It has been
held that if one is already in possession of property, thereafter
acquiring title by false pretense, there is a sufficient "obtaining"
to constitute larceny, for in such case, the actual delivery of
the property to the thief is not necessary for him to obtain
dominion over it. See Allen v. State, 21 Ohio App. 403, 153 NE
218, That larceny under Article 121 includes the devoting of
property to a use not authorized by its owner, was clearly intended
by the Morgan Committes, for in its comment to Article 132 on
frauds against the United States, the Committee advised Congress
that it had covered misappropriation in Article 121. The fact that
an embezzlement-type larceny mey be committed even though the owner
hes made no demand for the property does not, of course, eliminate
the necessity for proof that there existed a duty upon the thief
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to return the property. The rule merely recognizes that the
prosecution need not be able to show that the owner demanded a
return of the property in order to establish that an embezzle-
ment was, in fact, committed. See Fullerton v. Canal Zons,

8 F 24 968.

In regard to Subparagraph (3), ownership of the property,’
note the broad language of Article 121 which covers stealing from
the possession "of the true owner or of any other psrson."
Definitions of "true owner" end "any other person" are set forth,
but in the ordinary case, the distinctions need give little concern
since it is sufficient if the person slleged as the owner at the
time has any right to.the property superior to that of the accused,
whether it be as general or speecial owner.

Subparagraph (L) covers the wrongfulness of the initial
taking, obtaining, or withholding, end it is pointed out that
larceny doss not result if the one taking the property has a
right to it at least equal to the one from whom taken. For exaempls,
the crime of larceny is not committed by a creditor who obtains
payment of a liguidated debt from the debtor by false pretenses.

In such & case, a New York court said (People v, Thomas, 3 Hill
(NY) 169), "A false representation by which a man may be cheated
into his duty is not within the statute." An owner may, however,
comnit larceny if he takes or obteins his property from another
when thet other has a superior right at the time of possession of
the property, as in the case of a bailment or a lien. See Hall v.
U. S., 277 Fed 19. Eowever, in such a case, the value involved
in the offense is that of the limited interest only. See last
subparagraph of 200a.

Subparagraph (5) sets forth the "obtaining" type of larceny,
that by false pretense., In addition to misrepresentations of
other kinds of facts which may constitute a false pretense, the
fact felsely represented by a person may be his opinion or his
intention. Wuch has been written as to whether the expression of
a false opinion or a false promise to do something in the future
could constitute a false pretense. The earlier view was that
felse opinions and false promises did not emount to false pretenses
and this is still the law in some jurisdictions. TFor example, in
a case decided under Section 1290 of the New York Penal Law, People
v. Karp, 298 NY 213, 81 NE 24 817, Karp promised a number of people
thet for a certain sum, which was paid to him in each case, he
would insert their names and business advertisements in a telephons
directory to be published and distributed by him. He apparently
had no intention of ever publishing such a direoctory, and the
Appellate Division sustained his convietion, holding that the
proof was sufficient to show that Karp had the intention of com-
mitting a theft at the time he made the false representations.
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The New York Court of Appeals, however, in a very brief, per

curiem, opinion reversed the. conviction, holcing that larceny
could not be predicated upon a promise, or upon an expression
of intention not mesnt to be fulfilled.

This decision is not in accordance with the modern view
of obtaining by false pretense, for it is rather generally held
that the stete of a man's mind is an existing fact, and that if
he misrepresents that fact, he has made & misrepresentation which,
other elements being present, may subject him to a convietion
for larceny. With respect to false copinions, the modern view
is perhaps best expressed in the case of State v. Grady, 17
Kiss. Ll6, 111 So. 148. With respect to the modern view of
false promises, see Smith v. Fontana, L4L8 F. Supp. 55; and Comm.
v. VWalker, 108 Mass. 309, in which the court said, flatly,

"A man's intention is o matter of fact, and may be
proved as such « « « A false pretense as to /ﬁhat a buyer
intends to do with certain goods_7'would not be less
material than a false pretense that the buyer owns
certain property."

0f course, it is not true that every promise to do something
in the future which the promisor fails to perform, is a false
pretense, but when such a promise is a misrepresentation of the
accused's state of mind by reason of the fact that he did not
intend to execute the promise at the time he made it, the promise
may logically and reasonably be held e false pretense.

Obtaining property by check may constitute larceny if at
the time of uttering the check the maker did not intend to have
sufficient funds in the bank to meet psyment of the check, and
the offense should be charged simply in accordance with specifica-
tion 89 or 90 in sppendix 6¢. This intention may be presumed
when it is shown that the maker did not have sufficient funds in
the bank aveilable to meet payment of the check upon its presentment
in due course. See paregraph 138a. In this connection, however,
it should be noted that only something of value can be the subject
of larceny, and if a worthless check were given for a past-due
indebtedness, there would be no present value and no violation of
Article 121. The note following specification 129 in appendix bc
covers this more fully. Further, such an offense under Article -
13l would not appear to a lesser included offense in larceny.

Subperagraph (6) sets up the basis for the sbbreviated
specification of larceny, providing that an "intent to steal,"
includes ell the permenent-type "intents" of larceny, whether to
deprive another of his property as in larceny, or to defraud him
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of it as in false pretense, or to appropriate it to the
thief's own use, as in embezzlement. The subtleties of
distinction between these intents are of little moment under
the simple allegation of stealing, and the necessity of former
considerations of "custody®™, "possession™, whether the victim
intended to part with title as well as possession, and the
like, are eliminated because an allegation of "steal®™ is es-
tablished by proof of any of the acts included within the
Article. -

The important consideration is that accused must be shown
to have wrongfully and intentionally dealt with the property
of another in & manner likely to cause him to suffer a per=-
manent loss thersof. For this reason, it is larceny if the
accused takes the property of another even though he intends
thereafter to return the property upon the happening of a
future contingency (Truslow v. State, 95 Tenn. 189, 31 SW
987) or hides the property with intent to retain it until a
reward is offered (Berry v. State, 31 Ohio State 219).

In regard to ths proof of value of property stolen, the
owner may testify as to its market value, the circumstance
that he is not otherwise qualified to express an opinion
going only to the weight to be given his testimony. This is
the Federal rule. See Caten v. Salt City Movers, 149 F (2d)
423, :

2OQE Article 121.,-~-WRONGFUL APPROPRIATION

The offense of wrongful appropriation is distinguished
from the offense of larceny only by a lesser intent; i.e., the
wrongful taking, obtaining, or withholding of the property must
be done with intent to deprive, defraud, or appropriate only
temporarily. BEverything said about larceny applies equally

o wrongful appropriation, with the exception of the duration
of the intent.

201 Article 122,--ROBBERY

The Morgan Committee stated that robbery under Article 122
conformed basically to the common law, but that the class of
persons manaced hed been enlarged. Robbery may be committed
by putting a person in fear of future injury to the property of
a relative. The statute appears to closely follow Section 2120
of the New York Penal Law.

If you have considered Article 127 on Extortion, you have
perhaps wondered as to the difference between an attempted
robbery, for example, in which the accused sought to obtain $100
by putting the victim in fear of fubture injury to his son; and
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extortion committed by commurnicating threats to injure the
victim's son. with intent to obtain $100. It has been said
that in order to constitute robbery, the property must be

taken against the will and without the consent of the person,
while in extortion the property is obtained with his consent,
People v. Barondess, 16 NYS 436. This distinction, however,
while well-recognized (e.g., see 46 Am. Jur., Robbery, Section
3), is not quite real: In both offenses the victim surrenders
his property unwillingly=--if there is consent in extortion, it is
a consent wrung from the victim. Perhaps a distinction is

that robbery requires an intimidation of the vietim which is
greater than the threat in extortion; but this would not
necessarily be so, and there are probably meny cases in which
the particular facts would establish a violation of either
article. The chief thing to remember is that in extortion, the
offense is complete when the accused communicates a threat

with the requisite intent, whether he obtains anything or not,
while in robbery there must be an actual larceny by taking.

It is said that the fear of injury to property must be of
sufficient gravity to warrant the victim giving up his property.
While it might appear that if the victin did, in fact, give up
his money because of a fear of injury to property, the offense
would necessarily be complete, it is only reasonable that the
fear of injury engendered in the victim be such as would have
caused a reasonable man under the circumstances to have given up
his money.

Robbery includes larceny, but by the terms of Article 122,
it is only one particular type of larceny, a "taking" with intent
to steal. If robbery were charged, and the evidence showed no
force or fear but rather that accused had been entrusted with
the property which he wrongfully withheld from the owmer, i.e.,
the old common law embezzlement, there could be no robbery, nor
the included offense of larceny by taking.

It is clear that proof of robbery committed either by force
alone, or through putting the victim in fear, is sufficient to
sustain the offense. This is demonstrated by the example given
of the person whose attention is diverted by a confederate of
a pickpocket; in this situation, the victim could have no fear
since he had no knowledge that he was being robbed. See People
ve. Glynn, 7 NYS 555, 25 NE 953.

It is a long established rule in pleading robbery that it
is proper to allege that it occurred "by force and violence
and by putting in fear,” but that proof of either force or
Tear will sustain the charge, the one not proved being disregarded
as surplusage. This was true both at common law and under

278



202

statutory forms of robbery. See 46 Am. Jur., Robbery, Section
3; Tomlinson v. United States, 93 F (2d) 652. Navel Courts
and Boards, Section 123, showsed separate specifications for

" each, whereas the Amy practice was invariably to allege both

force and fear in every case. See appendix 4, MCM, 1949.

In recognition of the language of Article 122, however,
model specification 91 in appendix 6¢c permits an allegation of
either (1) force and violence alone or fear aleone--and proof
of the one alleged will sustain the charge, or (2) an allegation
of both. In charging robbery, it is still considered entirely
proper to allege both force and fear and permit the prosecution
to prove either or both without any requirement of election.

In fact, if there is the slightest doubt as to whether the robbery
was commitbted by putting the victim in fear, or was committed

by force, I would recommend that both be alleged in order to

avoid any problem of variance between allegations and proof,

Article 123.-~FORGERY

In the case of forgery, the Committee adopted almost ver-
batim the common law definition which was set forth in paragraph
180i, MCM, 1949. Thus, there has been retained for our use
the common law requirements thet there be a specific intent to
defraud, and & writing which might operate to the legal, as
distinguished from some other, prejudice of another. For come
parison, consider Section 22-1401 of the DC Code which requires
an intent to defreud or injure another, and that the writing
be one which might operafe simply to the prejudice of another.

Observe that "falsity" in forgery refers to the falsity
of making or altering a writing, not to the falsity of the
material contained in the writing itself. This point was
perhaps best expressed in an old English case, In re Windsor,
122 English reprint 1288: "Telling a lie does not become
forgery because it is reduced to writing."™ This point was
recognized in Section 102, NC & B, and also in paragraph 1801,
MCM, 1949, but the Army manual then obscured the point by a
number of references to, "false writings" or "instruments" that
were false. For a further discussion of this, see the anno=
tations in 41 ALR 229; 174 ALR 1327. In Goucher v. State, 204
NW 967, a Nebrg§ka court declared,

"The genuine making of a false instrument is not
generally a forgery . . « The decisions are nearly
unaenimous that the making of a false instrument is not
within a criminal statute directed against the false
making of an instrument . . . This is not a mere play on
words, it is a substantive distinction.”
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Under a Federal statute forbidding the alteration of a
bond or other writing with intent to defraud the United
States, in a case where the accused argued that his primary
purpose was to defraud a privaté citizen, it has been held
sufficient that the acts "frustrate the administration of a
statute or tend to impair or impede a governmentel function.®
See Head v. Hunter, 144 F (2d) 449. Such a case, however, is
decided upon the basis of the particular Federal statute
involved, and appears to be no authority for a decision under
Article 123, which includes the elements of common law forgery,
that a charge of forgery could be sustained by proof less,
or other, than that the false making or alteration would, if
genuine, impose a legal liability on another or change his
legal right or liability to his prejudice. Compare CM 318342,
Irvin, 67 BR 253.

Article 124, -=MAIMING

The comment of the Morgan Committee was that Article 124
is broader in scope than common law mayhem; it "inocludes
injuries which would not have the effect of making the person
less able to fight". While "mayhem" and "maiming"™ are not
synonymous, maiming under Article 124 appesars to include every-
thing that would have been mayhem at common law.

Under Article 124, in determining whether an injury con=-
stitutes maiming, we can no longer use the common law test that
it rendered the victim less able in fighting either to defend
hinself or %o annoy his adversary. Article 124 looks only to
maintaining the integrity of the person, the natural completee
ness and comeliness of the human members and organs, and the
preservation of their functions. It undoubtedly requires
sonething more than the minimum injury which could constitute
"srievous bodily harm" referred to in Article 128, Assault.

The difference is indicated by the permanency of the injury

required in maiming. See 36 Am. Jur., Mayhem & 4, and for a
collection of the cases under the various maiming statutes,

16 ALR 958, supplemented in 58 ALR 1320.

It should be noted that Article 124 does not appear to
require an intent to seriously injure, or a specific intent
to maim, as do some State statutes. See Smith v. State, 87
Fla. 502, 100 So. 738. It requires only that the injury
inflicted, for example, be serious., Hence, it could be no
defense to a charge of maiming that the accused intended only
a slight injury, if in fact, he did inflict serious ham.
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Article 125.--SODOMY

Article 125 is similar in some respects to Article 740-89,
Louisiana Code of Criminal Law and Procedure, but the Louisiana
Code includes as sodomy, any use of the genital organ, whereas
Article 125 is specifically limited to those cases in which
there is some penetration. Further, Article 125 would, by
its terms, appear not to include among its subjects, birds or
dead bodies which are specifically covered in some sodomy
statutes. See Section 690 of the New York Penal Code. For a
reference as to acts which constitute unnetural carnal copulation,
see Section 22=-3502 of the DC Code.

Model Specification 95, Appendix 6c, is brief, merely
advising accused that at a certain time and place, with a certain
person or animal, he committed sodomy, leaving to the evidence
a determination of how the particular offense may have been
committed. The Army prectice set forth in the LCM, 1949, was
to allege specifically whether per os or per anum, and that
it was against the order of nature, but in drawing a specification
for inclusion in the MCM, 1951, a simplified pleading was
sought. DModel Specification 95 is basically that set forth in
Section 108, Naval Courts and Boards. The Navy had only a
further particularization as to the place, for example, “in the
hold of said ship", a particularization which might not be
necessary if a broader allegation of place was sufficiently
precise to identify the particular offense and apprise the
accused of the particular act against which he was to defend.
See Appendix 6a(7). In connection with the specification, you
might consider the annotation in 5 ALR 24 557, and the case of
Kelly v. Peopls, 192 Ill. 119, 61 NE 527, in which the court
held that an indictment which charged simply that accused com-
mitted the crime against nature with a neamed male person,
sufficiently informed him of the offense charged, "the manner
of committing the offense being too indecent to set forth" in
the indictment or in a bill of particulars.

Article 126a.--AGGRAVATED ARSON
The comment of the Morgan Committee was:

"This article divides arson into two categories. Sub-
division (a) is essentially common law arson, but is enlarged
to cover structures other than dwellings in view of the
fact that the essence of the offense is danger to humen
life. In subdivision (b) the offense is essentially against
the property of someone other than the offender.™
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This statement points up a number of substantial differences
between Article 126 and common law arson. For example, the latter
could be committed only against a habitation, and that habitation
had to belong to another. Under Article 126b, any property of
another will suffice, and under 126a it may even be the arsonist's
property.

The article requires "knowledge of the offender® that there is
in a structure other than an inhabited dwelling, a human being at
the time the act is committed. In the absence of a confession,
such matters as the accused's intent and knowledge must always and
necessarily be inferred. The discussion points out that his know-
ledge may be inferred in the offense of arsen if a reasonable man
similarly situated must have known of the presence of a human being.

Article 740-51 of the Louisiana Code of Lriminal lLaw and
Procedure refers to setting fire to any structure "“wherein it is
foreseeable that human life may be endangered.® While it is said
the "knowledge® required by Article 126a may be inferred, the terms
of that article do not permit us to say that it is sufficient under
the Uniform Code that accused might have foreseen the presence of
a human being in the structure as one might in Louisiana. For arson
under the Code, something more must appear--at least, the construc-
tive knowledge of a reasonable man.

Article 126b--SIMPLE ARSON

While simple arson may involve any property, you will discover
that almost every case of arson in the books involves dwelling
houses or buildings, this because of the common law background of
the offense of arson whose principles most of the states have adopted
without the modernization we have in Article 126. The Discussion
does not attempt to define M"another™ in regard to burning “the prop-
erty of another", for it would appear to be at least as inclusive
as the ownership in larceny which includes very nearly anyone other
than the thief himself. See 200a(3).

Specification 96 follows the statutory language of Article 1262
and permits an allegation in aggravated arson either that accused
did "burn® or "set on fire" the property. You will also note that
Specification 97 for simple arson also follows the statutory lan-
guage of Article 126b and permits either "burn®™ or "set fire to™
the property. Why there is this distinction in the statute between
"ourn®, M"set on fire", and M"set fire to" is not at all apparent.

The cases which discuss the burning sufficient to constitute arson
disclose no valid or necessary distinction between “burning" and
either of the other two. TFor example, to constitute burning a _
building it has been held "sufficient if fire is actually communicated

282



206

to any part thereof, however small," (see Woolsey v. State,

30 Tex. Lpp. 346); and "it is unnecessary that the fire should
continue for any specified time" (see State v. Pisanno, 107 Conn.
630, 141 Atl 600); and it is immaterial whether it was put out or
went out of itself (see Miller on Criminal law, § 106). While
there is some authority that Yourn" and "set fire to" are not
synonymous, the great weight of authority is to the contrary. See
annotation in 1 AIR 1l64.

The Morgan Committee commented that their statutory arson was
essentially that of the common law; the common law was not troubled
by subtleties of distinction in this regard and there is no indica-
tion in the hearings before Congressional committees of an intent
to draw a distinction between "burning®, "setting on fire", or
setting fire to". There appears tc be no reason why facts which
would otherwise establish arson could not be proved under a single
allegation that accused "did burn" the dwelling or the property.

In this connection, however, it has been held an averment that
accused "set fire to and burned a certain building® was not im-
proper as charging two offenses. See State v. Jones, 106 Mo. 302,
17 SW 366. :

Article 127--EXTORTION

The Article does not specify the type of threat which the
law will consider of sufficient gravity to constitute the crime
of extortion; nor does it specifically require that the threat be
unlawful. Query, is it extortion for a creditor to threaten his
debtor with prosecution for failure to repay a long overdue debt?
Article 127 could not have been intended to constitute such con-
duct the crime of extortion, hence, the proof and specification
require that the threat be unlawful. See in this connection, the
cases cited with Section 22-2305 of the District of Columbia Code.

The discussion sets forth the types of threats which are con-

sidered sufficient to constitute the offense. See the annotation
to Article 740-66 of the louisiana Code of Criminal Law and Procedurs.
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Conference No. 12h

PUNITIVE ARTICIES, 128-134

Conducted by
LT. COL. JEAN F. RYDSTROM

Article 128a—-ASSAULT

The definition of assault in Article 128a follows that in
paragraph 180k, MCM, 1949, and the discussion of assault is, con-
sequently, closely patterned upon that in the MCM, 1949. While
the discussion in paragraph 207a makes a distinction between an
attempt and an offer as the basis of a charge of assault, an
offer being the putting of another in reasonable fear that force
will at once be applied to his person, this distinction will gen-
erally be of little concern to an accuser, or to the court during
trial, for Specification 99 in appendix 6¢ requires merely the
allegation of a "term of artM--assault--and the proof may show
either that accused actually intended to commit a battery upon
another, or that he put another in reasonable fear of immediate
bodily harm.

The example which demonstrates these two aspects of assault,
pointing an unloaded pistol at another, has not been unanimously
agreed upon by all courts as being an assault. Wharton suggests
the true rule to be that there must be some adaptation of the means
to the end, and it is enough if this adaptation be apparent, so as
to impress or alarm a person of ordinary reason. Wharton Criminal
law, 12th ed., Assaults,§ 802. One explanation of why some courts
hold that pointing an unloaded pistol at another is not an assault,
lies in the assault statute of the particular jurisdiction. Some
of these statutes provide that an assault is an unlawful attempt,
coupled with the present ability, to commit a violent injury on
the person of another. See 6 CJS, p. 936. Paragraph 207a does not
require that present ability, and we follow the Federal rule in re-
gard to assault. See Price v. United 3tates, 156 Fed. 950. For
a holding that pointing an unloaded pistol at another was not an
assault, see People v. Sylva, 143 Cal. 62, 76 Pac. 8l14; for a hold-
ing that assault was comitted where the victim did not know that
the weapon pointed at him was unloaded, see People v. Tremaine,

222 NYS 432.
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In addition to an intentional attempt to commit a battery on
another, an assault may arise from a culpably negligent act or
omission. This is said to be so only as to the "putting in fear®
type of assault, however, since the intent to do bodily harm to
another, an essential element of the "attempt" type of assault,
is entirely lacking when the injury is the result of a culpably
negligent act.

A battery is defined, in effect, as a consummated assault.
While Article 1282 does not specifically cover a battery other
than in the statement “whether or not-the attempt or offer is con-
summated, " the President may prescribe a greater punishment for
assault consummated by the infliction of harm than for the mere
attempt or offer, and such an offense is logically punishable
under Article 128 rather than under the general article. A battery,
also, may be committed either intentionally or through culpable
negligence, but the distinction between attempt and offer which is
made in a simple assault is not necessary in battery because of the ,
actual unlawful infliction of bodily harm. See 4 Am. Jur., Assault
and Battery, 88§ 3, 5, and 6. For a discussion of battery committed
by culpable negligence, see Commonwealth v. Hawkins, 157 Mass. 551,
32 NE 8623 and when comnitted by motor vehicles, see 99 AIR 835.

On the basis of culpable negligence, there are similar state-
ments appearing in the discussion of several of the punitive arti-
cles. Suppose Barney Fireball drives his yellow convertible down
a crowded city street at a high rate of speed, weaving from side
to side. If the police nab him right away, he might be held guilty
of reckless driving in violation of Article 111, since paragraph
190a defines reckless driving as that operation of a vehicle which
exhibits a culpable disregard of foreseeable consequences to others
from the act involved. But suppose that he careens toward Mary
Jones who reasonably fears for her life; such conduct might constitute
an assault as a culpably negligent act or omission under paragraph
207a which foreseeably might and does cause another reasonably to
fear that force will at once be applied to his person. Now suppose
that Barney's car bumps into her—that might be a consummated as-
sault, a battery committed by culpable negligence. And finally,
suppose that the bump kills her--that might be held involuntary
manslaughter under paragraph 198b, a homicide committed by a negli-
gent act or omission accompanied by a culpable disregard for the
foreseeable consequences to others of such act. Of course, if his
driving were of a nature which was more dangerous, likely to pro-
duce death or great bodily harm, it might be aggravated assault,
or, if a homicide occurred, murder.
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Article 128b--AGGRAVATED ASSAULT

Article 128b refers to "grievous" bodily harm, while Article
118(2) on murder refers to “great" bodily harm, and the definitions
of the two words contained respectively in paragraphs 207b and 197e
both indicate a similar type of injury. Grievous bodily harm has
been defined to mean an injury of a graver or more serious character

“than that inflicted in an ordinary battery, or a serious injury of

an aggravated nature which, however, need not be permanent. See
State v. Bowers, 178 Minn. 589, 228 NW 164; 6 CJS p. 936. There is

no indication, in the hearings on the Uniform Code, of a Congressional
intention to draw a distinction between “great" and “grievous" bodily
harm in the two articles, words which, although they vary from stat-
ute to statute in different jurisdictions, always seem to define

much the same type of injury regardless of the particular word used.

Paragraph 207b(1l) defines a means or force likely to produce
death or grievous bodily harm, referred to in Article 128b, as mean-
ing a means or force whose use in a particular instance would natur-
ally and probably result in death or grievous bodily harm. This
definition ties in with the discussion of an intentional killing
as murder (see paragraph 197e). That pointing an unloaded pistol
at another is not aggravated assault (although it might be simple
assault as that offense is defined), was held in Price v. United
States, 156 F 950. A pistol is not dangerous as a firearm, nor is
it, in itself, a means or force likely to produce death or grievous
bodily harm, when it is not loaded.

Article 128b(2) refers to intentionally inflicted grievous
bodily harm. To prove this type of aggravated assault, the character
of the weapon or means used would not, of course, need to be estab-
lished, but evidence of the means used might, however, be very
material, and would be admissible as showing what must have been
accused's intention at the time of inflicting the injury. A man
is presumed to intend the natural and probable consequences of his
act, and if he intentionally inflicts injury by a means whose natural
and probable results would be grievous bodily harm, it may be
inferred that he intended such result. Accused may not, however,
be held liable under Article 128b(2) for injuries which are not the
patural and probable consequences of his act, and therefore not in-
tended. State v. Shaver, 197 Ia. 1028, 198 NW 329, is a case very
similar to the sidewalk fight used as the example in the discussion.

In specification 101, appendix 6¢c, a weapon is alleged to be
dangerous, or the other means or force is alleged to be likely to
produce grievous bodily harm. The discussion makes clear, however,
that a weapon is dangerous when its use is likely to produce death
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or grievous bodily harm and the elements of proof of aggravated
assault under Article 128b(1l) simplify this further by merely re-
quiring facts and circumstances which show that the weapon, means,
or force was used in a manner likely to produce death or grievous
bodily harm.

Article 129--BURGIARY

Burglary as defined in Article 129 includes all the common
law elements, but the offenses intended to be committed in the
dwelling house were limited to certain Articles only. The dis-
cussion in paragraph 208 represents no substantial departure from
that appearing in the MCM, 1949, and Naval Courts and Boards.

With reference to the penultimate paragraph and the point
made that Winsertion into the house of an instrument, except merely
to facilitate further entrance,™ it has been held that where an
accused raised a window and thrust a crow-bar under the shutter
which was six inches inside, no further entry being made, there
was not a sufficient entry to ronstitute burglary. Rex v. Rust,

1 Moody CC (Eng) 184. But briaking into a dwelling with an instru-
ment and thereafter thrusting the instrument into the building

for the purpose of committing the ulterior crime has been held to
constitute a sufficient entry without accusel having entered the
building at all. See State v. Crawford, 8 ND 539, 80 NW 193.
Similarly, putting a gun into a hole or window broken with intent
to murder, though the hand not be inserted, has been held suffi-
cient. 2 Wharton Criminal ILaw, 12th Ed., page 1286.

The breaking and entering need not be on the same night, as
was pointed out in Section 96, Naval Courts and Boards, and it has
been held in a case where a hole was broken in a building by ac-
cused on one night with an intent to return another night and
commit a felony, that the burglary was complete when accused did
return on a subsequent night through the hole so made. People v.
Gibson, 58 Mich, 368, 25 NW 316.

In some latitudes it may be impossible to commit the crime
of burglary at any time of the night. The Army recently had a
case of alleged burglary in Alaska in which the proof showed the
breaking and entry were attempted between 10 and 1l o'clock at
night. This was after sunset, during a period known to the ex-
perts as “astronomical twilight," but the evidence showed that
throughout the period there was at all times sufficient light to
discern a man's face, even up to a distance of 200 feet. The
common law (on which the discussion in paragraph 208 is based)
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limits nighttime to the period when there is not sufficient daylight
to discern a man's face. Hence, the Board of Review was required

. to reduce the case to housebreaking because there had been no

¥nighttime® for the purposes of burglary. CM 343407, 9 Bull JAG
229,

Article 130--HOUSEBREAKING

The Morgan Committee adopted the Article on housebreaking from
paragraph 180e, MCM, 1949, but enlarged the scope of the Article
by requiring the unlawful entry to be of a building "or structure
of another.® Most housebreaking statutes which use the term "structuret
do so at the end of a listing of certain kinds of buildings, vehi-
cles, or other specifically named structures, and under such stat-
utes, it is held that the meaning of Wother structure® is limited
by the principle of ejusdem generis. While that principle may not
be applied to Artlcle 130, paragraph 209 places limitations upon
the word "structure" which conform with most statutory enactments
on the offense. For definitions of "structure" see 12 CJS 684.

the word "structure"is one of the broadest words in the English
language (United States v. Warden, 29 F Supp 486). A Texas court
has said, Ma structure is that which is built or constructed; an
edifice or a building of any kind. In the widest tems, any pro-
duction or piece of work, artifically built up, or composed of
parts joined together in some definite manner," and held to be a
structure within the Texas housebreaking statute, an edifice con~-
structed by placing two forked poles in the ground, resting another
upon them and stretching a wagon sheet over the top, closing one
end, and placing an old door and some boxes at the other. Favro v.
State, 39 Tex. Cr. Rep. 452, 46 SW 192.

The offense intended to be committed in housebreaking may be
any act or omission "punishable by courts-martial, except an act
or omission constituting a purely military of fense." This limita-
tion does not appear in Naval Courts and Boards, but has long been
used in the discussion of housebreaking in the Army. Military of-
fenses are mentioned but not defined in 33h, 76a(6) and (7).
There appears to be only one published case in the Army or Air Force
which discusses this particular point, an old case which I believe
misinterpreted it—-CM 199062, Doiron, 3 BR 317. The point involved
merits consideration. In that case it was alleged that accused un-
lawfully entered the garage of another with intent to remove an
automobile without the owner's consent. The Board stated that this
intended offense appeared to be "joyriding" which was clearly a -
disorder prejudicial to good order and military discipline and

\
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therefore cognizable by courts-martial under AW 96, but reasoned
that the offense had also to be a criminal offense of a civil
nature at the place were the act occurred. Since the offense

of "joyriding" was not an offense within the particular State
nor the subject of a Federal statute of general application, the
Board concluded it was not a criminal offense for the purposes
of housebreaking.

This decision, it is submitted, represented a misconstruction
of the definition of "criminal offense," a definition almost the
same then as now appears in paragraph 209. That Board assumed
that since a "criminal offense" for the purposes of housebreaking
could not be of a purely military nature, it had necessarily to
be one of a civil nature at the time and place of the act in order
to constitute a "criminal offense" at all. But note the language
used--"any act or omission which is punishable by courts-martial,
except an act or omission constituting a purely military offense,"
If the act is punishable by courts-martial (=as the Board stated
"joyriding" was), and if it is not a purely military offense (as
the Board recognized in pointins, out that the particular state did
not heve a statute on the subjuct), all elements of a "criminal
offense" are met for the purposes of housebreaking--and there is
no need to look further and determine whether the act is an offense
of a civil naturs at the locus delicti, a fact which is wholly
immaterial.

Article 131-~PERJURY

The discussion of perjury in this paragraph which is patterned
on paragraph 180b, MCM 1949, appears to present no substantial
change in the offense as it was set forth in Section 115, Naval
Courts and Boards, and Article 227, MCM, Coast Guard. In the first
peragraph it is stated that a "course of justice" includes an
investigation conducted under Article %2. In civil practice,
hearings before grand juries or arbitrators are held to be "courses
of justice" under somewhat similar statutes. See Comm. v. Warden,
11 Mete. (Mass) L06; Vharton's Crim. Law, 12th Ed., Sec 1533.

The phrase "did not believe to be true" is the key to under-
standing the Discussion and Proof. The second subparagraph requires
that the false testimony be willfully and corruptly given--that is,
that the accused did not believe it to be true. Hence, the phrase
becomes a "term of art" and, as Item f of the Proof, requires evi-
dence that the testimony was false and willfully end corruptly given.

"It is perjury where one swears wilfully and corruptly to a
matter which he, according to his own lights, has no probable cause
for believing, since a man is guilty of perjury if he kmowingly
and wilfully swears to a particular fact, without knmowing at the
time that the assertion is true, supposing that his purpose is

-corrupt.” Wharton's Crim. Law, 12th BEd., Perjury § 1512. To prove
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that accused did not believe his testimony true, i.e., that it
was false and willfullyand corruptly given, it is ordinarily
sufficient simply to prove the truth, and facts and circumstances
from which it may be inferred that accused must have been aware of
the truth. However, sworn testimony by a witness that he knows a
thing to be true when, in fact, he knows nothing about it at all
or is not sure about it, regardless of the truth of the fact to
which he testifies, has long been recognized as perjury. In such
a case, proof of the truth alone will not suffice. For example,
a conviction of perjury has been upheld where accused testified
that he was with two parties in a certain field when they made an
oral contract and it was established that the contract was made
but that accused was not in the field at all with the parties and
had no personal knowledge of the contract. People v. McKinney,

3 Park Cr. Rep. (NY) 510.

In connection with the last subparagraph of paragraph 210,
which covers the Woath against oath" rule recognized in perjury,
the statement that documentary evidence directly disproving the
truth of the statement charged to have been perjured need not be
oorroborated, is based upon an old Supreme Court case which is
frequently quoted, United States v. Wood, 39 U. S. 430. See also
Hamer V. United States, 271 US 627. It has been suggested that
the type of official record which would be so well known to an
accused that no corroboration of its contents would be necessary
to prove beyond any doubt the falsity of accused's ocath, is an
official record which could not be made without his knowledge,
such as his conviction by a court of record, or a bond which he
signed in a judicial proceeding. CM 331723, Sowder, 80 BR 139.
Documentary evidence originating from the accused himself might
be a letter he had written, and documentary evidence recognized by
him as containing the truth might consist of a letter to him from
an accomplice in accordance with which he had acted, assuming“in
both these cases that the letters existed before, and with circum-
stances prove the falsity of, the allegedly perjured testimony.

If the letter were written after the allegedly perjured testimony,
of course, the question of a confession or admission would be in-
volved.

There is one type of “incongistent statements" case which
might be noted. In Behrle v. United States, 100 F. 24 714, ac-
cused made a written statement to the police about a certain murder,
but at the trial of the murder case said he "remembered nothing".

At his trial for perjury he asserted the rule that a conviction of
perjury camnot be sustained solely on the contradictory sworn state-
ments of the accused; in other words, the rule that when a defendant
has made two distinct statements under oath, one directly the re-
verse of the other, it is not sufficient to produce the one in
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evidence to prove the other to be false. Wharton's Criminal Law,
12th Ed, Perjury 8 1583. The court said the rule was not involved
and sustained his conviction of perjury for testifying that he re-
membered nothing; it noted that direct proof that he did remember
was impossible, and held circumstantial evidence that he did re-
member sufficient to prove the falsity of his sworn statement that
he did not. The circumstantial evidence consisted of his testimony
before a grand jury in accordance with his original statement to
the polide which he had further amplified prior to trial.

In paragraph 213d(L), the offense of false swearing as a viola-
tion of Article 13l is discussed. It is shown in appendix 12 as a
lesser included offense of perjury and covers those cases in which
the false testimony is not material, or is not given in a judicial
proceeding or course of justice. It is alleged in accordance with
Specification 139, appendix b6c. "Statutory perjury" is covered in
Specification 159; this offense is patterned in 18 U.S.C. 1621,
and the falsity must be as to a material matter. It need not,
however, be given in a course of justice or judicial procesding;
it may be committed before any competent tribunal, officer, or per-
son in any case in which a law of the United States authorizes an
oath to be administered. Perjury as a violation of Article 131
mey be committed only in giving false testimony upon a lawful oath,
whereas "statutory perjury” may consist of subscribing as true any
written testimony, deposition, declaration, or certification con-
trary to such oath.

Article 132-~FRAUDS AGAINST TEE GOVERNMENT
2lle MAKING A FALSE OR FRAUDULENT CLAIM

The Morgan Comnittee stated in part, "This Article has revised
and rearranged the comparable Army and Navy provisions to eliminate
repstitious and superflous material . . . The provisions relating
to embezzlement, stealing, misaporopriation, and pledges have been
omitted as the said offenses are now covered by Article 121 (Larceny)
or Article 108 (Wrongful Disposition of kiilitary Property). . . "

It is stated in paragraph 21la that ™meking a claim is a dis-
tinet act from presenting it. A claim may be made in one place and
presented in another." This distinction is made in Article 132(1),
between Section (A), which covers making any claim, and Section (B),
presenting for approval or payment any claim. As to what acts
would be sufficient to support a charge of "making" a claim as dis=-
tinguished from "presenting" a claim, a brief review of the history
of these terms appears necessary. '

291



This same statement has appeared in the Manuals for Courts-
Martial, 1921, 1928, and 1949, and appears to be based upon a
statement of Colonel Winthrop in his Military Law and Precedents
(24 Ed. 1920 reprint, Note 25, p. 698)z

"That the making and presenting are distinct offenses under
this statute, so that the making of a false claim may be completed
in a distant State while the presenting of the same may be committed
at Washington, D. C.,——see Ex parte Shaffenburg, 4 Dillon 271,%
(Fed. Cas. No. 12, 696 (1877)).

In that case, the court dealt with that portion of the Revised
Statutes similar to what is now 18 U.S.C. 287, referring to "“who-
ever makes or presents" a false claim. The Shaffenburg case involved
a marshal in Colorado who prepared and swore to a false affidavit

of claim in Colorado and had it approved by a Federal judge there.
He then caused it to be presented to the Treasury Department in
Washington for payment. He was tried in Colorado for making a false
claim, and he contested jurisdiction of the Federal court there
claiming no offense was committed until presentment of the claim

in Washington. The court saids:

"The statute distinguishes between the making and the pre-
senting of a fraudulent account or bill. It makes each a distinct
offense. It may be that the offense of presenting a false bill
or account to the Treasury Department in Washington can only be
prosecuted in the courts of the District of Columbia, but the
offense of making a false bill or account may be prosecuted in
a judicial district in which the fraudulent claim is made. What
constitutes or consummates the making of a false claim, within
the meaning of the statute, may be difficult to define so as to
embrace within the definition all cases that might arise. For
the purposes of the present application, it is sufficient_to say
that we are of the opinion that the facts averred . . . /show/
the making, in such district, of a false and fraudulent bill,
within the meaning and purpose of the statute."

"Making a claim" within the meaning of the Criminal Code has
been judicially defined as the Y“asking or demanding . . . from
the Government of payment for services." United States v. Bittinger
(DC Mo., 1875), 24 Fed. Cas. No. 14, 599. The Shaffenburg case
does not indicate what acts alone might constitute ™making a claim,"
and no Federal case has been discovered which supports a view that
a claim can be “made" without, in some manner, presenting it or
causing its submission, i.e., without making of it a "demand.® In
fact, a charge in one count of making and presenting a false claim
against the United States has been held not bad for duplicity as
charging two offenses:
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212

213a

"The gist of the offense /is/the obtaining, or attempting
to obtain, money from the United_States by means of a fraudulent
claim, and the acts charged /are/ but different steps in the com-
mission of such offense, although either alone is made punishable."
Bridgeman v. United States, 140 F. 577.

PRESENTING FOR APPROVAL OR PAYMENT A FALSE OR FRAUDULENT CIAIM

A claim may be tacitly presented. This proposition was dis-
cussed in CM 336812, Milano, 3 BR-JC 225. It is a necessary approach
to such cases as are shown as examples, cases in which a person de-
frauds the Government by accepting money which he knows he could
not lawfully claim. It might be said that in these cases, accused's
elaim® is found in his acceptance of the money, for the paying
procedures operate on the assumption that a person who meets cer-
tain conditions presents a recurring claim. This claim is automat-
ically paid when presented, the acceptance thereof constituting a
tacit representation that the conditions for payment have been met.

Article 133--CONDUCT UNBECOMING AN OFFICER AND A GENTLEMAN

The chief point of interest in Article 133 is that dismissal
is no longer a mandatory punishment. The Morgan Committee originally
provided that an officer violating the-article would be Mdismissed
from the armed forces," and this was approved by the House Subcom-
mittee. However, it was amended in the House of- Representatives
by a motion from the floor (Congressional Record, 8lst Congress,
Vol. 95, No. 79, 5 May 1949, p. 5843). The Representative offering
the amendment briefly stated that there were many offenses which
were relatively minor but which could be construed as conduct un—
becoming an officer and a gentleman, and the punishment should be
left up to the discretion of the court-martial. The amendment was
adopted without further discussion.

Article 134--GENERAL ARTICIE

DISORDERS AND NEGLECTS TO THE PREJUDICE OF GOOD
ORDER AND DISCIPLINE IN THE ARMED FORCES

A formal discussion in the Manual of "breach of custom" as a
disorder or neglect is new to the Army and Air Force, but is famil-
iar to the Navy in Section 3 of Naval Courts and Boards. Such a
discussion, besides its applicability in this connection, will serve
many useful purposes throughout the Manual; for example, it assists
in understanding paragraph l43a(2) which discusses official records
required by law, regulation, or custom to be kept on file in a
public office.
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In United States v. Buchanan, 8 How. 83, the Supreme Court
of the United States quoted with approval the provisions of the
Louisiana Code as to customs

"Customs result from a long series of actions, customarily
repeated, which have, by such repetition and by uninterrupted acqui-
escence, acquired the force of a tacit and common consent."

While "common consent® forms the basis of custom, a custom
once established has an application more binding than mere consent.
Naval Courts and Boards called custom "compulsory," and paragraph
2l3a defines it as a practice which has attained the .force of law.

Section 3, Naval Courts and Boards also contained a discussion
of usage:

BMilitary practices or usages of service, although long con-
tinued, are not customs and have none of the obligatory force which
attaches to customary law. The fact that such usages exist, there-
fore, can never be pleaded in justification of conduct otherwise
criminal or reprehensible, or be relied upon as a complete defense
in a trial by court-martial . . . Custom is not to be confused with
usage. The former has the force of law—-the latter is merely a
fact. There may be usage without custom, but there can be no cus-
tom unless accompanied by usage.®

The presumption arising from possession of marihuana or a habit
forming narcotic drug finds precedent in 21 U.S.C. 174, where it is
said that when the defendant is shown to have had possession of a
narcotic drug, such possession shall be deemed sufficient evidence
to support conviction unless the defendant explains the possession
of the narcotic to the satisfaction of the jury. The presumption
in paragraph 213a is limited to Yhabit forming™ narcotic drugs.

This is for the same reason that marihuana has been included within
the presumption--because of its inherent characteristicss

WThe known deleterious effect upon human conduct and behavior
caused by its use renders its possession prejudicial to good order
and military discipline." Sp CM 350, 8 Bull JAG (Army) 196."

CONDUCT OF A NATURE TO BRING DISCREDIT UPON THE
ARMED FORCES

This is the "catch-all" in military law. (See the statement
in the first subparagraph—-"So also any discreditable conduct not
elsewhere made punishable by any specific article or by one of the
other clauses of Article 134 is punishable under this clause.")
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This clause of Article 134 has a very interesting history. It
was added to the general article after World War I, and the then
Judge Advocate General of the Army who urged its inclusion was
asked by one of the members of the Military Affairs Committee the
purpose of this "vague language™:

"That was inserted for a single purpose. We have a great
many retired noncommissioned officers and soldiers distributed
throughout the body of our population and a great many retired
officers. If the retired officer does anything discreditable to
the service or to his official position we can try him. . . for
'conduct unbecoming an officer and a gentleman'. We cannot try
the noncommissioned officer or soldier under that article, nor
can we try him for conduct prejudicial to the good order and mili-
tary discipline; because the act of a man on the retired list,
away from any military post, cannot be reasonably said to affect
military discipline." (Revision of the Articles of War, 1912-
1920, p. 83) '

By judicial interpretation these "vague words™ have since
been expanded from the narrow construction placed on them by their
author to the point where they have been used as the legal justi-
fication to sustain convictions for practically any offense com-
mitted by one in the military service which is not either specifi-
cally denounced by some other article, or is not a crime or offense
not capital or-a disorder or neglect to the prejudice of good order
and discipline. It has been said, however, that an act which may
be considered a violation of this clause must be one which, be-
cause of its nature and the circumstances under which it was com-
mitted, directly affected the reputation or credit of the military
service. CM 276559, Francis, 48 BR 373, dissenting opinion.

There are, of course, few wrongful acts which may not, in some
wise, be thought to injure the reputation of the service if a sub-
jective test alone is used. It has been said that "every case of
violation /fof the general articles/ involves, fundamentally, a con-
sideration of the culpability of the conduct in question according
to its military significance under the circumstances of the case®
(CM 283737, Macintyre, 55 BR 175), and it would appear that the
acts and the circumstances must be viewed objectively to determine
whether there has been, in fact, a direct injury to the reputation
of the armed forces, rather than a remote injury which might con-
ceivably have resulted.

213c ' CRIMES AND OFFENSES NOT CAPITAL

The discussion limits "crimes and offenses not capital® to
those which are denounced by enactments of Congress and made triable
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2134(1)

in Federal courts. State laws are not included except under the
Federal M“assimilating® statute, 18 U.S.Ce. 13. This limitation
does not appear in the terms of Article 134 itself and caused

some initial difficulty in the presentation of the code to the
Senate Subcommittee (Senate Report #486, p. 32), but the limitation
is well established. For a suggestion of the development of the
limitation, see CM 240176, Freimuth, 25 BR 379. As to the inter-
pretation of "offenses not capital," see Winthrop, Military Law
and Precedents, 1920 Reprint, 2d Edition, page 721.

VARIOUS TYPES OF OFFENSES UNDER ARTICIE 134

Paragraph 2134 discusses a few of the offenses which may be
charged and punished under Article 134. Besides the offenses dis-
cussed herein there are, of course, many others which may, in a
proper case, constitute a violation of one of the three clauses of
Article 134. Appendix 6¢, in Specifications 118 through 176, sets
forth some of these, but the mere fact of inclusion of a specifica-
tion for a particular act in appendix 6¢, is not what makes that
act an offense. Offenses are denounced only by specific statute
(ACM 2927, Jaekley)~-those which we are discussing, by Article 134—
and there are necessarily many other acts which may constitute
disorders or neglects, or conduct discreditable to the armed forces,
which are not discussed or covered by any sample specification.

The Morgan Committee noted that Article 128, Assault, dif-
fered from present service practice in that assaults with intent
to commit specific crimes were omitted from that Article, and
said, “Such assaults could be punished under Article 80 (Attempts),
or, if the intent is doubtful, under this Article.®™ The general
article by its very terms, however, covers all offenses "“not speci-
fically mentioned™ in the code, and it was deemed advisable to
set forth the elements of some of these particular assaults which
are made with intent to commit some of the more serious crimes.

For a discussion of the distinction between an assault with
intent to commit a specific crime and an attempt to do so, see
United States v. Barnaby, 51 Fed 20; Cirul v. State, 83 Tex. Cr.
g8, 200 SW 1088. An example of the distinction between the two
was suggested by General Green (Hearings before the Senate Sub-
committee, p. 277): ™A person can assault another (e.g., a watch-
man) with intent to commit a felony (e.g., a housebreaking) without
having gone far enough with respect to the intended felony to
constitute an attempt to commit it."™ For example, the watchman
might be at such a distance from the warehouse that the overt act
could be held no more than mere preparation to commit the offense.
See paragraph 159.
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© Conversely, certain facts may establish an attempt but not an

assault. For example, under subparagraph (c) of this paragraph,

a man is said not to be guilty of an assault with intent to commit
rape where he conceals himself in a woman's room to await a favor-
able opportunity to execute his intent to rape her, but is dis-
covered and escapes. Those facts appear to establish a violation

of Article 80, Attempts, as defined in paragraph 159. See Wharton's
Criminal Law, (12th Edition), page 305.

Misprision of a felony is the concealment of a felony without
giving any degree of maintenance to the felon. United States v.
Perlstein, 126 Fed 24 789. It differs from Article 78, Accessory
after the Fact, in that the latter requires receiving, comforting,
or assisting the offender with the purpose of preventing his ap-
prehension. See Neal v. United States, 102 Fed 24 643.

_The definition of misprision follows very closely that in
18 UuSeCe 43 the statement that a mere refusal to disclose the
fact without some positive act of concealment does not constitute
the offense is the interpretation of the Federal courts. Neal v.
United States, 102 Fed 24 643. It has been said that some meaning
must be given to the word “conceal" as used in this offense, and
an indictment must allege something more than a mere failure to
disclose~-such as suppression of evidence, harboring of a criminal,
intimidation of a witness, or other positive act designed to conceal
from the civil or military authorities the commission of the felony.
Bratton v. United States, 73 Fed 24 795.

Despite the broad nature of Article 134 and the numerous types
of offenses which are embraced therein as disorders or neglects,
or discreditable conduct, an Army Board of Review noted that "mis-
prision of a misdemeanor® was not a civil crime, and held it not
an offense in violation of AW 96. CM 203989, Fox, 7 BR 315. The
Board quoted the words of Chief Justice Marshall in Marbury v.
Brook, 7 Wheat 5563 "It may be the duty of a citizen to accuse
every offender and to proclaim every offense which comes to his
knowledge; but the law which would punish him in every case for not
performing this duty is too harsh for man." This subparagraph on
misprision does not attempt to include the offense which was ap-
varently embraced in Section 73, Naval €ourts and Boards, "Appre-
hending offenders.® That section was based upon paragraph 17 of
the eighth Article for the Government of the Navy, a specific stat-
utory provision which is not incorporated in the new code. There
may be cases in which mere failure to report an offense might con-
stitute a violation of Article 134, but those cases must rest upon
their peculiar facts.
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THE EXECUTIVE ORDER
AND EX POST FACTO PROBLEMS

Conducted by
MAJOR GILBERT G. ACKROYD

1. General. Although the Uniform Code of Military Justice
and the Manual for Courts-Martial, United States, 1951, become
effective on 31 May 1951, various provisions of the code, and the
provisos in Executive Order 1C21) promulgating the manual, require
that the old provisions of law continue operative for certain
purposes and in certain cases., Sometimes this is done as a matter
of necessity--to avoid the taint of ex post facto——and sometimes
as a matter of convenience for the purpose of avoiding confusion.
The purpose of this discourse will be to discuss briefly the
various provisos of the Executive Order and some of the ex post
facto problems which will arise when the Uniform Code and the new
manual go into effect,

2. The provisos of the executive order.

2. First proviso. Under the first proviso any investi-
gation, trial in which arraignment has been had, or
other action begun prior to May 31 may be completed
in accordance with the old law., In this respect,
action upon the record of trial by the convening
authority is am action separate and distinct from
the trial of the case, and review of the record of
trial by the board of review is in turn ap action
action separate and distinct from both the trial
and action by the convening authority. Consequently,
even if arraignment has been had prior to 31 May,
action by the convening authority must be conducted
under the new procedure if not begun orior to
31 May and so must review by the board of review
if it is not begun prior to that date,

b. The second proviso. Under the second proviso the
new law cannot make punishable any act done or
omitted prior to 31 May which was not punishable
when done or omitted. The difficulties which might
arise under this proviso will be obviated if the
requirements of the fourth and last proviso are
followed. This will be made apparent in the
following discussion of the mentioned fourth provisoe.
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Third provisc. In the third proviso it is stated

that the maximum punishment for an offense committed
prior to 31 May 1951 shall not exceed the applicable
limit in effect at the time of the commission of

such offense. Several conseguences flow from thiss

(1) In the case of an offense committed prior to
31 May, the limitations upon punishment in
effect in the armed force concerned at the
time of the commission of the offense will
apply e

(2) With respect to an offense committed prior
to 31 May, neither the Uniform Code nor the
new manual can legally increase the punishment
either in amount or degree. It follows from
this that if the accused is convicted of an
offense in violation of the Articles of War
cormitted prior to 31 May for which, under
the provisions of Article of War 42, he could
not be sentenced to confinement in a Federal
penitentiary, his sentence to confinement may
not be ordered to be served in a penitentiary
by reason of the provisions of Article 58 of
the Uniform Code, even though the trial took
place and the sentence was adjudged on or
after 31 May. See Medley, Petitioner (1890),
13k U.S. 160.

(3) Effect of new previous conviction rule with
respect to-enlisted persons and general
prisoners (Army and Air Force). A bad conduct
discharge and the accompanying penalties
authorized by Section B of the 1951 Table of
Maximum Punishments may not be adjudged,
even on or after 31 May, for an offense in
violation of the Articles of War committed .
prior to 31 May 1951 unless such punishment
would have been authorized under the 1949
Manual. In other words, as to an offense
in violation of the Articles of War committed
prior to 31 May such a punishment cannot be
based on two previous convictions; nor upon
five previous ccnvictions, one or more of
which may not have been admissible as a
previous conviction under the rule in par. 79¢,
MCM, 19L9.
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The fourth proviso. Under the fourth proviso any act
done or omitted prior to 31 May which constitutes an
offense in violation of the Articles of War, the Articles
for the Government of the Navy, or the discipling laws
of the Coast Guard must be charged as such and not as
a viclation of the Uniform Ccde, although if the trial
takes place on or after 31 May the new procedure will
be used. Since Public Law 506 is entitled an act

"to unify, consolidate, revise and codify" the old
statutory provisions pertzining to military justice

in all the armed forces, it might be said that the
Uniform Code may be considered nothing more than an
amendment to all and each of those statutes, and that
a person would be amenable to trial on an appropriate
charge and specification laid under the Uniform Code
even though he had committed the acts which constituted
the offense prior to 31 May 1951, See People v.
Stevenson, 103 Cal App 82, 284 Pac 487. It was
thought, however, that such a pleading would cause
considerable unnecessary controversy, would require

a series of opinions by the boards of review and the
Court of Military Appeals as to whether, case by

case, perticular articles of the Uniform Code
proscribed offenses which were the same as those
heretofore existing, and would mislead courts into
imposing meximum punishments which were not authorized

-at the time the offense was committed. As an example

of the latter objection, if a soldier had wrongfully
obtained by false pretense property of a value of
more than $50 prior to May 31, 1951, and was charged
with larceny in violation of Article 121 under a
specification alleging merely that he stole the
property, the court might, after finding him guilty,
impose a punishment of five years (see the new Table
of Maximum Punishments) whereas under the Table of
Maximum Punishments in the 1949 Manual for Courts-—
Martial the punishment could only be three years.

It seems that nothing would be gained by laying the
charge under the Uniform Code in the case of offenses
committed prior to 31 May 1951, for it would
ultimately be necessary to determine the nature of
the offense under former law in order to determine
whether the punishment was excessive,

Also, there is a considerable difference, in
the definition of offenses, between the punitive
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articles found in the Uniform Code and those found
in the present laws governing the armed forces.

For example: Under Article 88 of the Uniform Code
the use of contemptuous words against the President,
Vice-President, Congress and other officials by an
enlisted person is not made an offense, whereas
under Article of War 62 it is, It would, accordingly,
be inappropriate to charge an enlisted soldier under
Article 88 with respect to such an offense committed
before the 31lst of May 1951. Similarly, if a person
subject to the Articles of War should commit a
homicide while perpetrating a housebreaking prior

to May 31, 1951, he could be charged with murder in
violation of Article of War 92, whereas under Article
118 of the Code the homicide could be charged only
as involuntary manslaughter unless it could be
established that the perpetrator (1) had a premedi-
tated design to kill, or (2) intended to kill or
inflict great bodily harm, or (3) was engaged in an
act which was inherently dangerous to others and
evinced a wanton disregard of human life, If a
person subject to the Articles of War breaks and
enters in the nighttime a dwellinghouse with intent
to kidnap, he would be guilty of burglsry under
Article of War 93, whereas he could only be charged
with housebreaking under the Uniform Code (see Arts.
129 and 130)., There are probably many more such
differences, applicable to the Navy and Coast Guard
as well as to the Army and Air Force.

In view of the matters mentioned above, it was
decided that all offenses in violation of the Articles
of War, the Articles for the Government of the Navy,
or the discipling laws of the Coast Guard, committed
before May 31, 1951, should be charged as such and
not as violations of the Uniform Code.

3, Applicability of ex post facto rule as applied to trial
by summary court-martial (Army and Air Force). If a person commits
an offense in violation of the Articles of War prior to 31 ilay
and is brought to trial before a summary court-martial after 31
iay, he may refuse to be tried by such court if he could have
refused trial by summary court-martial prior to 31 May (see par.
16, MCM 1949), even if he has been offered and has refused non-
judicial punishment. See Sp CM9, Mc Neely, 2. BR=JC 371; Thompson
v Utah, 170 U.S. 3L3,351.
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