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DEPARTMENT OF THE ARMY (1)
In the Office of The Judge Advocate General 

Washington 25, D.C. 

JAGH CM 332083 19 OCTOBER 1948 

UN IT ED· ST ATES ) KOREA PASE ·COMMA.ND 
) 

v. ) Trial by G.C.Y., convened at APO 
) 901, 30 April 1948. Each: Dis

Technician Fourth Grade JAMES C. ) honorable discharge (suspended) 
· FERGUSON, RA 17093584; Technician ) and confinement for three (3) 

Fifth Grade DUANE S. GILLESPIE,. RA ) years.-· .Branch United States 
15244157; Technician Fifth Grade ·) Disciplinary Barracks, Camp 
HEPJI.AN J. SCHROEDER, RA. 17212558; ) Cooke, California. 
Private WILBUR W. WA.UGH, ·RA. 15237123; ) 
Private CORNELIOUS .1. ECKARD, RA. ) 
15227766; and Technician Fourth Grade) 
EUGENE A. SWESSEL, RA 16181946, all. ) 
of 90th Transportation Harbor Craft ) 

· Company, APO 59. ) 

OPINION of th0 BOARD OF REVIEW 
WOLFE, BERKOWITZ, and LYNCH, Judge Advocates 

. . 
l. The record of trial.in the case of the soldiers named above, 

having been examined in the Of:fice of The Judge Advocate General and 
there found legally insufficient to support the·findings of ~lty as 
to all accused except Technician Fifth Grade Duane S. Gillespie; and 
.the sentences-. as to the accused having ,been examined by the Board of 

· Review, the Board submits this, its opinion, to The Judge Advocate 
General. 

2. The accused were tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 93rd Article of War. 
I 

Specification: In that Technician Fourth Grade Eugene A. 
Sviessel, 90th Transportation Harbor Craft Company, APO 
59, and Technician Fourth Grade James C. Ferguson, 90th 
Transportation Harbor Craft. Company, APO 59, and Techni
cian Fifth Grade·Duane s. Gillespie, 90th Transportation 
Harbor Craft Company, APO 59, and Technician Fifth Grade 
Herman J~ Schroeder, 90th Transportation Harbor Craft 
Company, APO 59, and Private Cornelious J. Eckard, 9oth 

. ·Transportation Harbor Craft. Company, APO 59, and Private 
· Wilbur W. Waugh, 90th ·Transportation Harbor Craft Company, 

APO 59, acting jointly and in pursuance of a common intent,· 
did at, Camp Inch 1on, Korea, APO 59, on or about, 7 February 
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(2) 

1948., feloniously talce., steal., and carry away., Post 
Exchange Supplies, to wit: Camel cigarettes, value 
over Fifty Dollars ($50.00), the property of the 
USAFIK Central Exchange., APO 235. 

Each accused. pleaded not guilty to and was found guilty of the Charge 
and its Specification. Evidence of one previous conviction each was 
introduced as to accused Eckard and Waugh. F.ach accused was sentenced 
to be dishonorably discharged the service, and to forfeit all pay and 
allowances due or to become due. Accused Ferguson., Eckard and Waugh 
each was sentenced to be confined at hard labor for five years., and 
the accused Swessel., Gillespie., Schroeder each was sentenced to be 
confined at hard labor for three years., ea.ch at such place as the 
revievring authority might direct. As to each accused the reviewing 
authority approved the sentence but red:u.ced the period of confinement 
to three years as to accused Ferguson, Waugh and Eckard. _As thus 
modified execution of the sentence was ordered as to each accused., 
but the execution of the dishonorable discharge was suspended as to 
each accused until the soldier I s release .from confinement. Branch 
United States Disciplinary Barracks., Camp Cooke., California, or else
where as the Secretary or the Army may direct was designated as the 
place of confinement. The result of trial was promulgated in General 
Court-Martial Orders No. 38., Headquarters Korea Base Col'lll!Wld., APO 901., 
dated 15 June 1948. 

3. The record of trial is legally su..fficient to support the find
ings of guilty and the sentence as to the accused Technician Fifth grade 
Duane s. Gillespie., but legally insufficient to support the finding-'of 
guilty and the sentence as to each of the other accused. 

4. Evidence for the prosecution. 

·en 7 February 1948 at th~ 3rd Transportation Major Port., APO 59., 
998 cases of Camel cigarettes., property of the US!FIK Central Exchange 
were transferred from the s. S. Luckenbach to U:T 684. These cases of 
cigarettes were marked 11BOOT-W-P AKJ 886, Purchase Order No. Z-7413-" 
(R 7.,9) • . · 

Between 7 February 1948 and 6 March 1~48 the six accused were 
11assigned as a crew to the tug ST-46. '\. ~- f 

On the nigb,t. of 7 Febru.ary- 1948 the tJig ,;STi.46 was tied. up at a 
fuel barge. The U:T 684 was also tied t.o.'this barge (R 16; Pros Ex 4). 

r!,' '· 

On 9 February 1948 the U:T discharged c~go including the cigarettes 
received from the s. s. Iuckenbach. A~ this time there were 869 cases 
of the Camel cigarettes (R 8.,9). These cigarettes were valued at $45.00 
per case (R 10). · · 

2 



(3) 

Gonzalo :Malarego was a Filipino shipmate of accused on tug ST-46 
(R 15,18). He testified in part: 

11Q. Do you know the accused in this case? 
A. Yes, sir. 

Q. Will you identify them to the court? 
.A. They- were all right in our tug, sir. 

Q. Do you lmow the accused in this ease by name? 
A. Swessel, Eckhard, Waugh, Fe:;-guson, Gillespie.-

Q. On about the 7th of February 1948, while you were present 
aboard the ST-46, did you see aey cigarettes? 

A. Yes, sir. 

Q. Who did you see present with these cigarettes-who was with 
them? 

A. Ferguson, ii'augh and Red, Herman, Schroeder. 

Q. Where were these cigarettes? 
A. They- were right in the quarters, sir. 

Q. lihat did you see these men do with the cigarettes? 
A. They- kept them right in the water tank. 

Q. Later, several day-a later, did Eckard speak to you about 
these cigarettes? 

A. Yes, sir• 

.Q. 7ihat did he tell you? 
A. They- were no longer in the water tank, but transferred to 

the engine room. 

* * * Q. How many cigarettes did you see? 
A.. One case, sir• 

. ·* * * 
Q. Gonzalo, did one of the men now present give you a carton 

of cigarettes? 
.A.. Yes, sir. 

Q. Which one was that? 
A. Ferguson. 

Q. Do ·you know where those cigarettes came fran? 
A.. Yes, sir. 

Q. 'Where? 
A.· From the case. 

.3 
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Q. Is that the same case that was in the quarters when all 
those men were present? 

A. Yes, sir. 

Q. Did you see him take the carton out or the case? 
A. Yes, sir. 

Q. You saw him take it out or the case? 
A. Yes, sir. 

Q. Was there a light on? It 11as at night, wasn't it? 
A. Yes, when they- brought the cigarettes on board it was night. 

Q• Was. there a light there in the room? 
A. Yes, there's a light in the quarters. 

Q. Was it a bright light? 
A. Yes, sir." (R 18-21) 

"Q• Did Eckard ever say to you that the cigarettes were no longer 
aboard the ST 46 because they- had gotten rid or them?. 

A. Yes, sir. 

Q. Will you explain to the best or your knowledge his words-
the words he used? 

A. Well, he says, he asked me if I know anything about the 
cigarettes on board, you know that--I mean if I know that 
they get rid already. He didn't say he sold it but he says 
that the;y get rid or it already, see. 

* * * Q. In y-our previous testimoey you had stated that on the night 
in question you saw Ferguson, Schroeder, Waugh and Gillespie 
present in one room on this boat with a case or cigarettes in 
that room at the same time? 

A• Yes, sir." (R 25,26) 

Captain Augustine G. JlacDona.ld, 9oth Transportation Harbor Craft 
Company testified: 

"A· A rem days before the 6th of March, I believe it was arOWld 
the 1st or 2nd o:t March, I first started investigating the 
theft of all the cigarettes orr the ~T 684 and T/5 Gillespie 
requested to see me. He came into the office and stated that 
he had heard Private Birnie, a member or the crew or !CT 684 
was going to be charged with the theft or all 129 cases or 
missing cigarettes. He stated that he himi:sE:l.r had taken three 
cases or cigarettes or:t the !CT and had them on YOOL barge
it' s a barge tied in the I.CT anchorage. · He said the same day 

4 

http:JlacDona.ld


• 

(5) 

he took these three cases., he had them on the barge, and 
went back later and they were missing. I got a statement 
from him to that effect and continued the investigation of 
the case. During this investigation I received more informa
tion which led me to believe that the crew or the tug, if 
he was involved directly., DD.1st have known something about 
the theft of the cigarettes. I called in Gillespie again 
and after questioning him., I got the confession which appears 
on the statement. Do you .want me to give the whole statement? 

* * * Q. What is that document? 
A. This is a statement or confession I took from T/4 Gillespie." 

(R 16-) 

Captain MacDonald identified the statement taken from the accused 
Gillespie and it was introduced into evidence as Prosecution Exhibit 
4 without objection by the defense (R 16). In this statement Gillespie 
admitted that on 8 February 1943 he took seven cases of cigarettes from 
LCT 684. He also implicated his co-accused 1n the taking of these and 
other cigarettes (Pros Ex 4). 

About 6 March 1948 tug ST-46 was searched on three different 
occasions. The first search revealed nothing (R 10,12). The second 
search was conducted by First Sergeant Charles N. Wolfe. His instructions 
were: 

"J.v instructions were to go into the engine room, make a search 
under the deck plates and also to search under the .floor boards 
in the boiler room am pilot house." (R 14) 

During his search he found 'ti!ro cases of cigarettes marked ~7413 which 
he turned over to Captain MacDonald. These cigarettes were received 
in evidence as Prosecution Exhibit l (R 10.,14,15,17)·. Wolfe further 
testified that during the third search 3200 yen was found in a "corn 
meal box in the galleyff and 11 I found this cigar box, ·sir, with 25,000 

· . yen wrapped in a com!orter on the top bunk., port side forward sleeping 
compartment. .Uso., in the same bunk I .found in the pillow case 17,900 
yen., sir." . On the bunk was a pair of trousers in the pockets of which 
were identification tags belonging to accused ~~ssel and a letter 
addressed to Swessel. There was no other indication as to who occupied 
this bunk (R 13-14). The yen were received in evidence as Prosecution 
Exhibits 2 and 3 (R 11.,lJ). The defense objected to the introduction 
of the yen in evidence, at which time the prosecution stated that the 
cigarettes were not recovered and that the yen was in lieu of the 
cigarettes and that the prosecution would prove that tl're yen came into 
the possession of the accused by sale of the purloined cigarettes (R 13). 

5. Evidence .for the defense. 

5 



• 

·. l (6) 

Captain )(a.cDonald was recalled as a 1fitness for the de.tense am 
testified: 

"Q• Captain, as Connand1ng or.ricer or the 9oth Transportation 
Harbor era.rt Company, will you explain to the court the 
various duties that these men have in your organization 
and their manner or performing them? 

A. T/4 Fergu.son was the skipper, the master of sr-46.- His 
performance of ·duty has always been superior. At the time 
he took over.his vessel. it was not running a.ni was one or 
the dirtiest boats I have. 11hen he left that boat it was 
the best I have. T/4 Swe.ssel is the Engineer of the tug. 
I had him. in the office once for company pwti.shm.ent tor a
minor offense. His work was always superior. other than 
that one minor o:tfell38 I have never had a bit of trouble 
with hilll. T/5 Gillespie has not, to JJf3' recollection, ever 
bad compa.cy- pa.nisbinent. He always done his job in an 
excellent manner. Private Schroader, I wasn't too well 
acquainted with. I know he has had no company punishment 
and he has always done a good job, as far as I know. 
Private Eckard was on a 30 day restriction for Summary· 
Court at the-time or the alleged theft. He is, in JJf3' 
opinion, a malcontent-a trouble ms.ker. Although I have 

.-.. never had too niich trouble with his work. It has been 
satisfactory. Private Waugh at the time of the alleged 
theft was also under 30 days' restriction under Summary 
Court. I believe that 1s the first offense for him.· His 
work, in '1113" opinion, was always excellent." (R 21) 

The accused were warned or their rights a.s witnesse--s- and Svressel, 
Gillespie, Schroeder and Waugh elected to remain silent (R 22). 

The accused James C. Ferguson and Cornelious J. Eckard each testi
fied as to his actions on 7 and 8 February 1948 and each denied that 
be had any connection with the taking ot cigarettes from the LCT (R 22-24). 

6. Discussion: 

The evidence shows that between 7 February 1948 and 9 February 
1948, 125 cases of' Camel cigarettes belonging to the USAFIK Central 
Exchange, APO 23.5, were stolen from WT 684. These cigarettes nre 
valued at $45.00 per case. The accused Gillespie made a vo1untar;y 
pretrial statement wherein he confessed that he stole seven cases of 
cigarettes from the I.CT. In this extrajudicial statement heimplicated 
his co-accused in the theft of cigarettes from the I.CT. It is a well 
settled proposition of law that the confession or statement of one 
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joint accused ma.de after the transaction is completed is inadmissible 
as against the other accused (CM 202225, Leach, 6 BR 11; CM 331601, 
Brown; par 76, MCM 1928, p.61). -- ;- . .. . 

Gillespie's extrajudicial confession made subsequent to the com
mission of the alleged offense as admitted into evidence implicated 
both himself and other accus~d. Where conspirators or accomplices are 
tried in a joint or col!llllon trial and a pretrial confession of one of 
them, not made in pursuance of the common design or act, is received in 
evidence the court can consider it as evidence only against the particular 
accused who ma.de it (Par l.14c, MCM 1928). Therefore, such confession 
cannot be considered in this-case as evidence against the accused other: 
than Gillespie. · 

After eliminating the extrajud.icial confession, of Gillespie from 
consideration as against his co-accused, there is no evidence connecting 
the accused Swessal with the offense charged except that trousers contain
ing his identification tags and a letter addressed to him were found on 
a bunk, in which bunk yen were found. According to the testimony of 
the witness Melgarego, accused Ferguson, Schroeder, 'Na.ugh and GilJ.espie 
were present in the crew• s quarters the night he saw a case of cigarettes. 
Swessel and Eckard were not present on this occasion. Melgarego also · 
testified that several days after the time he saw the cigarettes in the 
crew's quarters, Eckard told him that.the cigarettes "were no longer in 
the water tank, but transferred to the engine room. 11 • Eckard also asked 
Melgarego: · 11 he asked me if I know anything about the cigarettes on board, 
you know that*** I mean if I know that they get rid already. He didn't 
say he sold it .:t>ut he says they get rid of it already see. 11 

This evidence • is insufficient to establish Eckard as -a party to 
the original theft. His knowledge of the transfer of cigarettes from 
one place on the tug to another place on the same tug and that the 
cigarettes were later disposed of is far short of a:ny acknowledgement 
that he was a party to the theft of the cigarettes or that he had any 
of the cigarettes in his possession or that he. had disposed of them.' . ' . 

Although the testimoey o:t Melgarego established that accused 
Ferguson, Schroeder, Waugh and Gillespie were present in the crew 1s 
quarters on 7-February 1948 and at that time a case of cigarettes was 1 

also present, his testimony fails to show that this case of cigarettes 
was stolen or that it came from LCT 684. It is obvious. from his testi
mocy that he did not know where the cigarettes came from and did not 
see them prior to the time they were in the crew's quarters. He did 

. not testify as to the marking on the case or as to the brand of 
cigarettes which he saw on 7 February 1948. 

Although the evidence establishes that two cases of cigaret~es 
marked-Z-7413 were found on board the tug on 6 .March 1948 the record 
of trial is barren of any evidence showing who had possession or these 
cigarettes. The record likewise fails to show that.the cigarettes so 
f9und were the same cigarettes that Melgarego saw on 7 February 1948. 
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The evidence is therefore insufficient to establish that the cigarettes 
Melgarego saw on 7 February 1948 were stolen from I.CT 684 or that they 
were the property of USAFIK Central Exchange. · 

-
The accused were members of the crew of the tug and as such it was 

proper for them to be in the crew's quarters•. The fact that they "/N3.y 
have assisted in concealing stolen cigarettes aboard the tug might 
establish them to·be accessories after the fact of the theft but such 
acts will not establish their guilt of the original taking of the 
cigarettes. Accessories after the fact are not chargeable as principals 
to the original crime (CM 210619, Jewell, 9 BR 283,295). 

The court received in evidence 42,900 of the yen found aboard the 
tug on 6 March 1948 upon the statement of the Trial Judge Advocate that 
the same would be shown to be the proceeds of the sale of cigarettes 
stolen from the I.CT. The prosecution failed to introduce any proof 
to establish this contention.· Although it was proper to receive the 
yen in evidence subject to being connected with the offense charged it 
was error to consider such evidence against the accused in the absence 
of proof connecting the yen to the offense and to the accused. 

7. For the foregoing reasons the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the finding 
of guilty and the sentence as to the accused Technician Fourth Grade 
Duane s. Gillespie and legally insufficient to support the findings of 
guilty and the sentences as to the accused Technicians Fourth Grade James 
C. Ferguson and Eugene A. Swessel, Technician Fifth Grade Her"/N3.n J. 
Schroeder and Privates Wilbur W. Waugh and Cornelious J. Eckard • 

.e.o.ul~ Judge Advocate 

C. /, ~- , Judge Advocate 

Judge Advocate 
r . 

_-?...,.____......,......,....____, 

d 
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----------------------------

JAGH CM 332083 1st Ind 

JAGO, Dept. of the Army, Washington 25, D.C. 

TO: The Secretary of the Arrrry 

l. Herewith transmitted for your action under Article of War 5o½ 
. as amended by the act of 20 August 1937 (50 Stat. 724; 10 USC 1522), 
is the record of trial in the case of Technician Fourth Grade James 
C. Ferguson, RA 17093584; Technician Fifth Grade Duane S. Gillespie,· 
RA 15244157,·Technician Fifth Grade Herman J. Schroeder, RA 17212558, 
Private Wilbur w. Vfaugh, RA 15237123, Private Cornelious J. Eckard, 
RA 15227766, and Technician Fourth Grade Eugene A. Swessel, RA 161.81946, 
all of the 90th Transportation Harbor Craft Company, APO 59. 

2. The Board of Review is of the opinion that the record of trial 
is legal'.cy- sufficient to support the findings of gullty and the sentence 
as to the accused Gillespie, and legally insufficient to support the 
findings of guilty and the sentences as to the accused Ferguson, Swessel, 
Schroeder,· :Waugh and Eckard. I concur in that opinion and for the reasons. 

-·stated therein recommend that the findings arrl sentences as to Ferguson, 
Swessel, Schroeder, Waugh and Eckard, be vacated and that all rights, 
privileges and property of which accused have been deprived by virtue 
of the findings and sentences ·so vacated be r~stored. 

3. Inclosed is a form of action designed to carry into effect 
this recommendation should such action meet with your approval. 

' 

2 Incls THOMAS H. GREEN 
l Record of trial Major General . 
2 Form of action The Judge Advocate General 

( OCYO 185, 10 ftov. 1948 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. C. 

JAGN-CM 332124 

UNITED STATES ) FIRST ARMY 

v. -~ _Trial by G.C.M., convened at 
) Fort Hancock, New Jersey, 10 

Private JAMES C. TAYLOR· ). June 1948. Dishonorable dis
(12065088), Headquarters & ) charge and confinement for one 
Headquarter~ Detachme~t, 1225th ) (1) year. Ili.sciplina:ry Barracks. 
Area Service Unit, Harbor De ) 
fenses of New York, Fort Hancock, ) 
New Jersey. ) 

HOLmNG by the BOARD OF- REVIEW' 
ImINE~., ALFRED and SPRINGSTON, Judge Advocate~ 

·1. The record of trial in the· case of the soldier named above 
has been examined by the Board of Review. 

2. : The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that. Private James c. Taylor., Head
quarters and Headquarters Detachment, 1225th Area. 
Service Unit, Harbor Defenses of New York, Fort 
Hancock., New Jersey, did, without proper leave., ab
sent himself from his station at Fort Hancock, New 
Jersey-, from about 25 April 1948 to about 1 May
1948. . 

CHARGE n: Violation of the. 69th Article of War. 

Specification:· In that Private James c. Taylor, Head
quarters and Headquarters Detachment, 1Z25th' Area 
Servi(?e Unit,. Harbor Defenses of New York., Fort 
Hancock, New Jersey, having been d~-placed in 
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arrest at Fort Hancock, New Jersey, on or about 3 
May 194$, did, at Fort Hancock, New Jersey, on or 
about 9 May 1948, break his said arrest before he 
was set at liberty by proper authority. 

CHARGE III: Violation of' the 93rd Articie ·of War. 

Specification: In that Private James c. Taylor,~ Head
quarters and Headquarters Detachment, 1225th Area 
Service Unit, Harbor Defenses of New York, Fort 
Hancock; New Jersey, did, at Fort Hanb?ck, New 
Jersey, on or about 8 May 1948, feloniously take, 
steai and carry away about .$185.00, lawful money 
of the United States, the property of Technician 
Grade Four Joe L. Waddell. ' 

Accused pleaded not guilty to each of the Charges and their Spec:i!i~ 
cations. He was found guilty of Charges I and II and their Specifi
cations and guilty of Charge m and its Specification excepting the 
words 11185.0011 substituting therefor n25.oo,u of the excepted words not 
guilty and of the substituted words guilty. He was sentenced to be dis
honorably discharged. the service, to forfeit all pay and allowances due 
or to become due, and to be confined at hard labor for one year. The 
reviewing authority approved the sentence, designated the Branch United 
States Disciplinary Barracks, Fort Hancock, New Jersey, as the place of 
confinement and ·forwarded the record of trial for action under Article 
of War 5o½. 

J. The evidence in the record of trial is legally sufficient to 
support the finding of guilty of Charge n and its Specification. The 
questions requiring consideration are (1) the legal sufficiency of the record 
of trial to support a finding of ~-uilty under Charge I and its Specifica
tion, (2) the legal sufficiency of·the record of trial to support a finding 
of guilty under Charge III and its Specification and (3) the legality of 
the sentence. 

4. With respect to Chargo I and ·its Specification the only evidence 
in the record is the signed stipulation, entered into by the Trial J~dge 
Advocate:, the Special Defense Counsel and the accused, as follows:· 

11It is hereby stipulated and agreed by and between 
the prosecution, the defense and the accused as follo:ws: 

1. That.the accused, Private James C. Taylor, Head
quarters and Headquarters Detachment, 1225th Area Service 
Unit, Fort Hcncock, New Jersey, did without.proper.leave, 
absent himself from his station at Fort Hancock, New Jersey, 
from about 25 April 1948 to about 1 May 1948. 

2 
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2. That the accused did surrender bimsell' to 
military authority, 1240th A.s.u., P.M.Jl:.P. unit, 39 
ffllitehall Street, New York, N.Y., at 1530 hours 1 
May 1948. 

J. ·· That the accrJ.sed was then transferred to 
1201st A.s.u • ., Fort Jay, N.Y. for· disposition. 

4. That the accused was issued rail transpor
tation by the 1201st A.s.u • ., Fort, Jay, N.Y. on J May 
1948 and that he did return to his home station 
without guard and that he did report to his organi
zation at 1430 hours 3 May ~948. n 

Prior to receiving the stipulation the court ·propounded only two 
questions to the. accused: 

"***Pvt. Taylor, did yc.;,...eign this stipulation? 
A: Yes.· 

PRDSECurION: You understand what it says? 
A: Yes. 

LAW :ME1i!BE1t: Stipulation will be read and marked Exhibit 1A1 • 

(R. 7). 

Major Calvin B.- Leek testified for the prosecution stating that 
he was 11Major, Coast Artillery., 1225th ASU, HDNY., Ft Hancock.,. New Jersey.• 
He identified the accused as "private, 1225th-.lrea Service Unit, Fort 
Eancock., New Jersey" (R. 16). The record does not indicate the.ofticial 
status of the witness Major Leek with respect to the accused. There 
being no evidence affirmatively ehowing this t:act the Board cannot assume 
that ¥ajor Leek was the· Battery Commander of the accused and custodian of 
the monti.ng reports of the 1225th Area Service Unit. The Trial Judge 
Advocate mentioned the existence of certain morning reports which evi
.dently referred to the. accused but they were not offered in en.dance. · 
Concerni,ng these morning reports Major Leek.was questioned by the 
prosecution and gave testimony as tollows: 

•Q. I have }?afore me extra:ct copies of morning reports 
for· 25 April 1948 and 9 May 1948. These are to re
fresh your memory.· The accused stipulated that he · 
went absent without leave on 25 April 1948.,· that hs 
turned himsell' in on l May 1948 to the military· 
authorities at 39 Whitehall Street, that he Yas . 
transferred to.the military authorities at Fort Jay., 
that ha was given rail transportation on 3 ~ 1948 

' . . 
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to return to Fort Hancock, that he did return with
out guard., that he mrned himself in to 7ou. On .3 
Jla3" 1948 was Taylor brought 'before you? 

A.. I would sq yes., on or about that date. When he re
turned from that alleged absence I had the first 
sergeant bring him into rr.r:, otfi.ce• (R. 17). · 

Tb:l stipulation, which was the sole basis for conviction of 
the accused., concedes all of the material evidentiary facts. Embracing., 
as it does., every element of the offense charged its legal effect is a 
plea of guilty. Applying correct legal terminology this stipulation 
may be called a judicial admission. The theory ot judicial admissions 
has been very thoroughly examined by Professor Wigmore who concludes: 

' 
•An express waiver., made in court or preparatory to 

trial, b;y the party or his attorney., conceding for the 
purposes of the trial the tru.th of some alleged tact., has 
the effect of a confessory pleading., in that the fact is 
thereafter to be taken for granted; so that the one party 
need of.t'er no evidence to prove it, and the other is not 
allowed to disprove it. This is what is commo~ termed 
·a solemn - i.e. ceremonial or formal - or judicial · 
admission, or stipulation. It is, in tl'Uth., a substi
tute for e'Vidence., in that it does away liith the need 
tor evidence" (Wigmore on Evidence, Vol. 5, Sec. 2588., 
P• 604) • . 

•Tbe vital feature ot a judicial admission is 
universal.ly conceded to be its conclusivene;is upon the 
party making it., i.e. the prohibition of any further 
dispute··of the tact b)" him, and ot any use of evidence 
to disprove or contradict it• (Wigmore on Evidenc.e, 
Vol. S, Sec. 2590, P• 605). · 

We then must determine whether we can giTe approval to a 
.procedure permitting the accused who bas originally pleaded not 'guilt7 
to thereafter enter what elearl;y amounts to a plea of guilt7 by the 
medium of stipulat;ion without requiring the court to :make inquiry to 
ascertain -whether the accused fully understood the legal import of 
bis act and the maximum punishment that might be imposed and without . 
requiring some evidence by the prosecution ot the offense charged. 
The :Mannal tor Courts-l(artial provides z . 

•A. stipulation need not be accepted by -the court, 
and should not be accepted llhere arr,- <bubt exists as to · 
the accused's unlferstanding of what is involved• (par. 
126g., JICll., 1928). 

4 
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Concerning pleas of guilty, it bas been suggested in TM 27-255, 
App. 1, page 149 (Military Justice Procedure) that the court address 
questions to the accused and make additional explanations if necessary, 
that he understands the effect of a plea of guilty and wishes it to 
stand. 

To obtain a just result, therefore, the court should hear 
some evidence to be satisfied that.a crime in fact has been committed 
and evidence sufficient to enable it to ·determine whether the act 
of the accused in confessing guilt by plea or stipulation is provi
dent. Paragraph 126!2., MCM, 1928, also states that a stipulation· 
"which practically amounts to a confession * * * should not ordinarily 
be accepted." This refers to the use of discretion by the court and 
discretion in these cases will be abused and misused 'When and if a 
court fails to be cautious and circumspect upon accepting complete 
stipulations that in effect amount to a plea of guilty where the 
formal plea entered is not guilty. The duty to inquire devolves 
upon the court when at the very outset of the prosecution's case a 
complete admission of guilt by stipulation is made. In the case of 
CM 275648, Creighton, 48 BR 12:3, after mentioning the provisions of 
paragraph 1262, MCM, 1928, quoted herein above, the Board stated: 

"'However, the language of the Manual leaves the acceptance 
or rejection of the stipulation.to the discretion of the 
court' (CM 248408, Young, 31 BR ·249). Since the ori-
ginal checks and a duplicate statement of accused's 
account with the bank were introduced in evidence, and 
.the theory of the defense was not to deny the commission 
of the offenses but to excuse them by proving lack o:t 
mental responsibility, it cannot be said that the court 
abused its discretion: in recai. ving the stipulation." 

It is thus noted in the case referred to that in addition to the 
stipulation the prosecution presented at least a prima facie case 
and the defense offered evidence to admit but excuse the offense. 

In the case of CM 2:31469, M.a.r~elllno, 18 BR 222, the 
Board stated: 

•Although parties ~ stipulate as to tacts and 
as to evidence, a stipulation 1lfhic:h pract~cally 
amounts to a confession where the accused ha.a pleaded 
not guilty and such plea still stands*** should 
not ordinarily be accepted by the cour,t 1 (par. 1262, 
MCM). If the so-called 'stipulation• in ·the present 
case was intended as a i,tipulation of· facts or evi
dence, it comes within the proscription of the Manual." 

We conclude that in view of the original plea of not guilty 

5 
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by the accused the failure of the court to searchingly inquire into 
the propriety of the stipulation confessing guilt and the failure to 
require at least some evidence that the offense charged had probably 
been comaiitted in addition thereto, was pr~judicial to.the rights 
of the accused. 

5. With respect to Charge m and its Specification- the court 
received evidence from the alleged victim of the larceny, Sergeant 
Joe L. Waddell, who stated that on the evening of 8 May 194S he had 
$185.00 in his shirt pocket and went to sleep in the cook's room, 
Headquarters Detachment (R. 1.3). He missed the money 11Sunday 
Morning around 7 o'clock" whereupon "we looked through the barracks 
for Taylor, who we suspected then.n He testified further that be 
searched for the accused but could not find him (R. 14). Later he 
received $50.00 from the post chaplain (R. 15). 

William A. Little, a taxi cab driver, testified that on the 
night of 9 May to 10 May he drove the ac cusecf in his cab from Highland, 
New Jersey to New York (R. 22), and that the accused paid him $2,5.00 in 
advance (R. 23). First Lieutenant ._John H. Richman, Provost Marshal, 
testified that he advised the accused of his rights under the 24th 
Article of War but accused declined to answer any questions. He then 
testified "I received $50.00 from the man's wifen and that "Taylor was 
making an effort to restore the money. It was representing a portion 
of the total amountn (R. 24). To support the evidence.thus produced 
the prosecution offered into evidence an alleged confession of the 
accused. C.I.D. Agent John E. Coughlan and the accused himself' then 
testified concerning the circumstances surrounding the taking of the 
pre-trial statement. The defense objected to the admission of the 
document stating: 

RThe defense respectfully objects to the confe.ssion being 
entered as evidence against the accused based on the fact 
that it wae not voluntarily made and that it was made under 
some form of benefit in order for the accused to give the 
confession, and further will read once again for a basis 
for the objection another statE:illent on page 91, TM 2'7-255 
which states even a slight assurance of benefit held out by 
a military superior to an accused under charges is ground 
for rejecting the confession. Based on the testimony of 
the CID Jgent who said this man broke down and was under 
some kind o.f' mental duress, that is the exact ·wording of 
the CID Agent, the defense feels that this confession 
was not voluntaryt' (R. 33). 

Thereafter tm following transpired: 

nThe court was closed and upon being · opened, 
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the president announced that in the matter of tbs 
statement o:t the CID Agent's report it is an o.f.tic:ial 
document and is ad:ni.ssible. The su.pposed or the in
dicated confession is not admissible. 

IIEFENSEt I 'WOUld like an ·explanation of what 
statement is that? -

' LAW :MEllBER: The statElllent that appears to be a 
part of the CID Agent's report. You realize that the. 
court; has not seen this paper you have on your -desk. 
The court is under the impression that is a part of the 
CID Agem 's report and ia an attached contession signed 
by the accused. ' · 

DEFENSE: Vecy well. 

ltr. John E. Coughlan, is recalled as a witness and 
reminded he is still under oath. 

Qu.es~ons b;r ~osecut.ion: 

Q. · The proseC\ltion would l11ce to enter aa an 9%hibit 
the Criminal. Investigation Report o.f ltr. Coughlan. 
wbich has bean aham to the defense. I would like 
111'. Coughlan to identify this as his report and so 
be entered into the record. · 

A. That is my signature. 

LA.1f' MEMBER: It 111.ll be entered into the record and 
marked Exhibit B• (R. ·33) •. 

Examination o:t prosecution's exhibit B reveals that it ~s 
a •crbinal. Investigation Report" made and dated 15 ~ 1948, 81.&n,ed 
b;r.John E. Coughlan, Agent, C.I.D. ilthough the remarks o:t the law 
member, quoted above, are ambiguous, :trom the record o:t trial 11; ap
pears that an exhibit previously attached to the Agent.'s report had · 
been removed and was, lrithout doubt, the _•indicated confession• excl11ded 
by the court. Thus the report in evidence contains only a mere S\lJllll\ar.f 
o:t .facts made by- the c.r.~. Agent under a heading marked •detail.- and 
ending 1d.th a paragraph marked •conclusions• which reads a 

•That a sum o.f' money was stolen. 

That UILOR did take and wrongfully- dispose ot. same. 

Tbat the BUa taken ns $185.00 in cash.• 
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It is apparent. that the agent's summary and conclusions were based 
upon the pre-trial. statement not accepted in evidence by the crurt. 

From the foregoing recital of evidence reeeived by the · 
court it is clear that the essential elemnts ot taking and carrying 
nay by the accused6fthe property alleged were not proved. Evi
dence of conclusions on the part ot the Provost :Marshal, Lieutenant 
Richman, that the accused was making an effort to restore ·the money 
representing a portion ot the total amount,, should not baTe been re
ceived and was, o! cour.se, prejudicial. Concerning the C.I.D. 
report it is to be noted that the court properly excluded therefrom 

·the pre-trial statement of. the accused since it was not TOluntarily 
made. The written report of the agent (Pros. Ex.· B) containing facts 
and conclusions obtained f'rom that excluded statement should also 
have been rejected since it cannot, under an;r kn01¥ll rule of law, be 
considered legal evidence. The court accepted the document, however, 
on the basis that it was •official• but such a ruling was entirel7 
erroneous. · 

It has been repeatedly- held: 

•The test o£ legal sufficiency to be applied in 
cases. o£ admission. of illegal evidence is that the 
reception in any substantial quantity of illegal evi.
dence must be held to vitiate a finding ot guilty on 
the charge ·:to which such evidence rel.at~~ unless the 
legal evidence of record is of such quantit;y and qUjllity 
as practically to oompel in the minds of conscientious 
and reasonable men the finding of guilt;y (Cll 127490 
(1919)J Cl! l.30415 (1919); Dig. Ops. JAG, 1912-30, sec. 
1284, P• 634; C1L 21l.829 (1939); 10 BR 133, 137) 11 (Cll
316780, Leech, 66 BR 1+6). 

. Since the evidence in the record of trial aliunde the 
C.I~D. report is incomplete and clearzy insufficient to prove the 
charge of larceny it. follows that the admission of the C.I.D. 
report 'Vitiates a finding o£ guilt;y of the Charge to which such 
evidence relates. 

6. The authorized maximum. sentence for the offense of 
breach of arrest for wbich the accused has been found guilt;y under 
Charge II and its Specification is conf'inemnt at bard labor for 
three months and forfeiture of two-thirds pq per 'llOnth far a 
like period. 

7. For the reasons stat.ad above,. the Board of Review holds 
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the record of trial legally sufficient to support the .findings of 
guilty of Charge II and its Specification, legally insufficient to 
support a finding of· guilty of Charges I and IlI and their Speci
fications and legally sufficient to support only so much of the 
sentence as provides for confinement at hard labor for three months 
and f'?rfei ture of two-thirds pey- per month for a like period. 

_____.O;.:;N:-.·-=m==~-VE=-----~• Judg~ Advocate. 
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flUG 'l ·O ,.:1: .::,fl u ..,, ·:· 

JAGN-CM 332124 1st Ind 
JAGO, Dept. of the Army, Washington 25, D. C. 
TO: Commanding General, First Anrry, Governors Island, New York 4, 

New York. · 

1. In the case of Private James c. Tqlor (12065088), Headquarters 
& Headquarters Detachment, 1225th Area Service Unit, Harbor f.efenses of 
New York, Fort Hancock, New Jersey, I concur in the foregoing holding 
by the Board of Review and recommend that the findings of guilty of 
Charges I and III and their Specifications be disapproved and that 
only so much of the sentence be approved as involves confinement at 
hard labor for three months and forfeiture of two-thirds pay per month 
for a like period. Upon taking such .action you will have authority 
to order the execution of the sentence. 

2. 'When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order., as follows: 

(CM 332124). 

1 Incl HUBERT D. HOOVER 
Record of trial Brigadier General., United States Army 

Acting The Judge Advocate General 



DEPARTMENT OF THE ARMY (21)
In the Office of The Judge Advocate General 

Vfashington 25, D. C. 
JAGK - CM 332164 20 oi;, ;~43 
UNITED STATES ) KOREA. BASE COMMA.ND 

) 
v. ) Trial by G.C.M., convened at ' 

) APO 901, 18 :Mi.y 1948. BUTCHER1 
Private First Class ELTON E. ) Confinement for four (4) months 
SOIES (RA 16210078), 564th Quarter-) and forfeiture of $50 pay per 
master Base Depot Comps.cy, APO 59, ) month for four months. SOLES 1 
am Technician Fifth Grade MELVIN .) Confinement for six (6) months 
O. BUTCHER (RA 16251110), 514th ) .and forfeiture of $50 pay per 
Quartermaster Depot Supply Comps.cy,) month for six months. Stockade 
APO 59 ) 

OPINION of the BOARD OF REVIEW 
SILVERS, BOOTH and LANNING, Judge Advocates 

1. · The record of trial in the case of the above named soldiers, 
having been examined in the Office of The Judge Advocate General alld 
there found to be legally insufficient to support the findings of guilty 
and the sentences in part., has been examined by the Board of Review and 
the Board submits this, its opinion, to The Judge·Advooate General. 

2. The accused were tried upon the following charges and specifications 1. 

CHARGE Ia Violation of the 93rd Article of War 

Specification& (Finding of not guilty). 

CHARGE Ila Violation of the 96th Article of War 

Specification la -Ili that Technician Fifth Grade Melvin o. 
Butcher, 514th Quartermaster Depot Supply Compa.z:w, APO 59., 
did at .APO 59, on or about 7 Mu-ch 1948, unlawfully enter 
a Korean dwelling, which had been declared "OFF LIMITS,• 
to Military Personnel, in violation of :Memorandum 13, 
Headquarters 78th Quartermaster Base Depot, APO 59 dated· 
4 August 1947. • 

Speoifioation 2a (Nolle Prosequi).= 

Specification 3a (Disapproved by- reviewing authority). 

Specification 41 In that Private First Class Elton E. Soles, 
564th Quartermaster Base Depot Comps.cy, APO 59., did at Aro 
59, on or about 7 March 1948, unlawfully enter a Korean 

· , dwelling, which had been declared, 110FF LIMITS,• to Mili
tary Personnel, in 'Violation of Msmorandum 13, Beadquart_era 
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78th Quartermaster Base Depot. APO 59, dated 4 August 1947. 

CHARGE Illa Violation of the 61st Article of War 

Specification la In that Technician Fifth Grade l.ltilyin o. 
Butcher. 514th Quartermaster Depot Supply Company • .APO 59, 
did at .APO 59• without proper leave absent himself from 
his Company Area,. from about 2300, 6 March 1948 to about 
0200. 7 March 1948. 

Specification 21 In that Private First Class Elton E. 
Soles, 564th Quartermaster Base Depot Company. APO 59, did 
at .APO 59. without proper leave absent himself from his 
Compa.IJY Area, from about 2300. 6 ;March 1948, to about 
0200. 7 March 1948. 

Both accused pleaded not guilty to all charges and specifications. 
They were each found not guilty of Charge I and its specification. Ac
cused Butcher was found guilty o_f Charge II and Specification l thereunder 
except the words "a Korean dwelling" substituting therefor the words "an 
area. 11 He was foUild guilty of Charge III and Specification 1 thereunder •. 
Accused Soles was found guilty of Charge II and Specifications 3 and 4 · 
thereof excepting however in Specification 4 the words "a Korean dwelling,a 
substituting therefor the words nan area." He was found guilty of Charge, 
III and Specification 2 thereof. No evidence of any previous conviction 
was introduced as to either accused. Butcher was sentenced to be confined 
at hard labor at such place as the reviewing authority might direct for 
tour (4) months and to forfeit i50.00 .of his pay per month for four months. 
Soles was sentenced to be confined at hard labor at such pla.ce as the re-

·viewing· authority might direct for six months and to forfeit $50.00 of 
his pay per month for six months •. The reviewing authority disapproved 
the findings of guilty as to Specification 3. Charge II (accused Soles), 
approved the sentences,· ordered them executed and designated the Inoh'on 
Stockade. APO 59. as the place of confinement. The result of trial was 
published in GeDBra.l Court-I!artial Orders No. 44, Headquarters Kobe Base 
Command, APO 901, 25 June 1948. 

3. The Boa.rd of Review holds the record of trial legally sufficient 
to support the findings of guilty of Charge III and its specifications. 

4. Evidence (respecting Charge II and Specifications land 4 thereof). 

There we.a properly identified and received in evidence. without ob
jection, Memorandum No. 13, Headquarters 78th Quartermaster Be.se Depot. 
dated 4 August 1947. as follows, · 

•A.REAS OW LIMITS 

•1. The following areas a.re declared 'OFF LIMITS' to all 
personnel ot this command and have been officially posted as 
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1 0.FF LIMITS' by :'.ilitary Police. Only persons on authorized 
duty will enter these areas • 

.. a. The Railroad siding Northeast of ~uartermaster 
City main gate including the area from the main higlr:ray 
to and inside of Korean buildings West of the Railroad 
siding. 

b. The Korean village East of Quartermaster City 
Q.Ild all buildings therein, and including the a.rea from 
the highwq to QM City and exteDQ.ing to the sea wall. 

c. The area between the QM City fence and the flats 
along the entire South-side of QM City from the corner at 
the Korean village to the Salvage Yard. 

d. The Quartermaster City fence around the entire 
perimeter of the area. The fence will not be climbed, 
stood on, or tampered with. 

e. All Korean buildings within a one half mile 
radius of Quartermaster City. 

2. This memorandum. will be read to all members of each unit 
within twenty four {24) hours of receipt and a roster kept on file 
in the unit, showing attendance at such reading. Newly joined 
personnel will be read this memorandum on the day of joining. 
A certificate of compliance pertaining to the initial reading 
will be forwarded to this headquarters on the day of compliance." 

It was shown that the foregoing memorandum had been read and explained 
to each of the accused prior to the date of the alleged offenses (R 7, 
8, Pros Exs 1,2). 

Further evidence presented by the prosecution established that at' 
about 0100 hours _on 7 ··March 1948, and while they were not on authorized 
duty, both accused v,ere at a Korean dwelling house 'located at No. 606 
Yong Hyong Dong, which house was on the road to Sang Do and a.bout 200 
meters .from "Quartermaster City11 or Headquarters 78th Quartermaster Base 
Depot. This .. house appears to have been oft-limits as described in 
:Memorandum 13 above. • 

Accused Soles elected to be sworn as a witness and asserted that 
he was with Butcher on the night in question but he denied that they 
entere~_ "any Korean home." Butcher elected to remain silent (R 39-43 ). 
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5. Disoussion 

It will be observed that each accused was arraigned upon a specifica
tion alleging in effeot that on 7 Laroh 1948 he unlaw:t'ully entered na Korean 
dwelling0 which had been declared off limits, in violation of the quoted 
memorandum, and by exceptions am. substitutions ea.oh was found guilty 
of unlawfully entering 11an a.rea.11 which had been deola'red off limits, in 
violation of the memorandum.. Conceding for the purpo·ses of this discus
sion that the prosecution's evidence tended to establish the offense 
oha.rged, it is obvious that by excepting the alleged dwelling and sub
stituting an unidentified area, the court acquitted each accused of the. 
aot de,110unced and found each guilty of an a.ct or offense of which he was 
not oha.rged. Jj,morandum 13 defines .various a.rea.s a.nd buildings the wrong
ful entry into e:ny one of which would constitute a.n' offense. Under the 
pleadings herein, had the proof failed to show that the ,caused were in 
•a Korean dwelling" prohibited by the M3morandum they would have been 
entitled to an acquittal. Similarly, the effect of the oourt's excep-
tions was to aoquit them of being in 8 a Korean dwellingtt and there is no 
authority for the court to convict them of another offense not necessarily 
included in that pleaded. Specifically, the aot found, although probably 
intended to include the·act pleaded, amplified it so as to embrace matters 
not necessarily within the compass of that pleaded. Such finding is unau
thorized (IDM 1928, par. 782,_, CM 3307(50, Pilgrim). 

-
6. For the reasons stated, the Boa.rd of Review is of the op:i.nion · 

that the record of trial is legally insufficient to support the findings 
of guilty of .Specifications 1 a.nd 4 of Charge II a.nd Charge II, legally 
sufficient to support the findings of guilty of Specifications 1 and 2 
of Charge III and Charge III a.nd legally sufficient to support only so 
much of the sentence as to each accused as provide~ for confinement at 
hard labor for three days and forfeiture of two days pay. 

I. 

Judge Advocate 

/ 
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JAGK - CM 332164 1st IDi 

JAGO, Dept. of the Army, Washington 25, D. c. 2 2 OCT 1948 
TOa The Secretary of the ArfI1Y 

1. Herewith tra.nsmitte·d for your action under _Article of War sol, 
e.s amended by the a.ct of 20 August 1937 (50 Stat. 724; 10 USC 1522) , 
and the act of 1 August 1942 (56 Stat. 732), is the record ot trial in 
the case of Private First Class Elton E. Soles (RA 16210078), 564th 
Quartermaster Base Depot CompaIJiY, APO 59, a.nd Technician Fifth Gre.de 
Melvin o. Butcher (RA 16251110), 514th Quartermaster Depot Supply 
Co:mpe.zzy-, APO 59. . ' 

2. I concur· in the opinion of the Board of Revie• and recommend 
the find.inf,,' of guilty of Charge II and Specifications 1 a.nd 4 there
under a.nd so much of the sentence as to each ao·oused e.s is in excess 
of confinement at hard labor for three days and forfeiture of two dicys 
pay be vacated, a:nd that all rights, privileges and ~roperty of which 
accused have been deprived by virtue_ of. the find.inf,,' of guilty and 
sentences so vacated be restored. 

3. Inolosed is a form of _a.oti_on designed to carry into effect 
this _recommendation should s 'h aoti n meet with your a proval. · 

2 Inola THOMAS. H. GREEN 
l. Record of trial · Mljor General 
2. Form of action The Judge Advocate Gen:eral 

( GCMO 190 , 12 Nov 1948)/. . 
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DEPARTMENT OF THE ARMY 

In the Office of The Judge Advocate General 
Washington 25, D.C. 

31 AUG 1948 

JAGH CM 332180 

UNITED STATES ) RYUKYUS COMMA.ND 
) 

v. ) Trial by Q.C.M., convened at 
) APO 331, 4 June 1948.- To be 

Private DIOORACIAS MORALES, ) hanged by the neck until dead. 
PS 10321534, Compaey B, 44th ) 
Infantry Regiment (PS). . ) 

OPINION of the BOA.RD OF REVm1 
HOTTENSTEIN, \'fOIFE, and LYN::H, Judge Advocates 

1. The Board of Review bas examined the record of trial in the 
case of the soldier named above and submits this, its opinion, to The 

· Judge Advocate General. · 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 92nd Article of 17ar. 

Specification: In that Private Diogracias Morales, "B" 
Company, 44th Infantry (Philippine Scouts) did, at 
White Beach, Okinawa, on or .about 14 March 1948, with 
malice aforethought, willfully, deliberately, feloniously, 
unlawfully, and with premeditation kill one Staff Sergeant 
Leon Carrillo, "B" Compaey, 44th Infantry (Philippine 
Scouts), a human being by shooting him with an M-1 rifle •. 

He pleaded not guilty to and was found guilty of the Charge and its 
Specification. No evidence of previous convictions was introduced. He 
was sentenced to be hanged by the neck until dead, all members present 
at the time the vote was taken concurring in the sentence. The review
ing authority approved the sentence and forwarded the record of trial 
for action under Article of War 48. 

3. a. Evidence for the prosecution. 

The evidence pertinent to the findings of guilty is summarized as 
follows: 
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Accused is in the military service. On 14 11a.rch 1948 Sergeant 
Jose Munoz, nBtt Comparzy, 44th Infantry, White Beach, was on duty as a 
cook. A Private Sirdinio who was drunk came into the mess hall and 
inquired of Munoz if the latter wanted to right. Munoz replied 11 No, 11 

but Sirdinio II got his knife11 and struck Munoz· "by the shouldern . (R 2.5, 
27). 1fu.noz reported the incident to Starf Sergeant Bocana.s,. Munoz 
subsequently saw accused in the mess hall and stated that accused seemed 
to be on guard. (R 28). At about 1600 hours, 14 March accused went to 
the guardhouse and informed Sergeant Servillano D. Palma who at the time 
had completed his tour a·s Corporal of the guard, that he was to be on 
guard on Post No. 3 and requested a rifle and ammunition. Palma _issued 
accused an M--1 rifle and eight rounds of ammunition (R 36,37). Sergeant 
Jose :M. Villareal, "B" Company, 44th Infantry, was Corporal of the guard 
of the first .:relief for the tour of guard commencing at 16oo hours, 14 
March 1948. At 1300 hours prior to commencement of the tour of guard 
he held guard mount. At the time accused, who was on Villareal' s relief, 
was absent. 'Accused was al$O absent when Villareal posted the first 
relief, and Villareal did not post accused as a guard at any time during 
the tour (R 39,40). At about 1600 hours Technical Sergeant Marcelo Canos 
who -was then Sergeant of the guard saw accused coming from the guardhouse 
with an M--1 rifl.e (R 43). Canas had learned from the Corporal or the 
guard that accused considered himself mess hall guard (R 47). Canas 
had been told by the officer of the day that no rifles were to be issued 
to the guard in the mess hall and so Canos told accused to turn the rifle 
in to the armory (R 43,44). 

Private First Class Pascual Raquidan, artificer of DB" Company, 
testified that on 14 March accused drew a rifle from him. According to 

. an entry in the weapons book of the Company, which was signed by accused, 
the rifle drawn by him was an M--1, serial number 382462.5 (Pros Ex 2, · 
R .50). Accused's form 32, clothing and equipment record, shows that 
accused had been issued the same rifle (Pros Ex 3, R .5.5) ~ Subsequently 
at about 1720 hours Canas saw accused at the mess hall. At the time 
accused was armed and was dressed in "khakis.n . Canos previously had 
been told by Sergeant Palma. that there had been trouble at the mess hall, 
but Canos did not observe any when he was- there. Canos left the mess 
hall to inform the officer of the day that accused was armed (R 43-4.5). 
Canas testified that although accused was listed as a member of the first 
relief of guard he was not posted as a sentine-1 (R 46,47). · 

At about 172.5 hours Sergeant Alejandro Duque, "B" Company, observed 
accused in the mess hall talking with Privates Sister and Ordonia. 
Accused was holding an M-1 on his right shoulder and was dressed in 
nkhakis" and had on a helmet liner. Duque heard accused say to Sister 
and Ordonia "I am the man on guard and if anybody creates trouble, whose 
ever tribe it is, I will shoot." According to Duque, Sister and Ordonia 
answered, "If you are the one on guard and anyone creates trouble, who-
ever his tribe is, come on, you shoot." · 
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On the evening of J1i. March Privates First Class Jean Espiritu o:t 
ttBn Company., and He:nnenegildo Yanza then of "B" Company went to the 
mess hall to eat (R 7,10). Espiritu test!ried that they went to the 
mess hall at 1730 hours and Yanza testified that they went to the mess 
hall at about 1600 hours (R 8.,U). When they left the mess hall they 
were preceded at a distance of three feet or four paces by Sergeant 
Carrillo. Espiritu saw accused holding his "M-l" at ,"port arm. 11 

Carrillo ,vas walking away from accused and when he wa.s at a distance 
of eight feet from accused the latter shot him in the back (R 7-9). · 
Yanza heard the shot and saw Sergeant Carrillo "down" (R 10). After 
shooting Carrillo., accused turned and pointed the gun at Espiritu. 
Espiritu and Yanza ran away (R 7.,10). Espiritu and Yanza did not 
observe any trouble in the mess hall and Espiritu testified that he 
did not hear Carrillo say anything outside the mess ,hall. Yanza 
testified that he did not hear any conversation between accused am 
Carrillo. 

Corporal Urbano Aspa., 11 B" Company., went to the mess hall at 1700 
hours. 'When he left after ea.ting., Carrillo was about two paces d.n · 
front of him. Aspa heard a shot and turning saw accused with a rifle 
about twenty feet from Carrillo. Aspa had not observed any trouble in 
the ·mess hall and did not hear an;r conversation between accused and 
Carrillo (R 13-15). Sergeant Duque who had previously overheard the 
conversation between accused and Sister and Ordonia had just left the 
mess hall when he heard a shot and saw Carrillo on the ground and· 
accused holding his rifle at "port arm.,tt standing about 15 yards from 
Carrillo (R 21). 

Technician Fifth Grade Cosme Cariaga., Medical. Department., 44th 
Infantry., was directed to pick up a dead man at the kitchen. He went 
to the mess hall. and found Carrillo lying on the ground., his face 
11 facing in the ground" but· his body "not fully facing the ground." 
He had nothing in his hands., but a cigarette which was not burning 
was in his mouth. Cariaga fel~- his pulse and found that he was already 
dead (R 29-31). Second Lieutenant Lucio C. S. Daguno., the officer of 
the day., received a call that somebody had been shot and went to the 
scene., accompanied by Sergeant Carandang. They found Carrillo lying 
face down, 11 cold and not breathing." Carandang searched the body and 
found some items of personal property. The search revealed that 
deceased had neither a weapon nor ammunition (R J0.,31-33). Lieutenant 
Daguno had previously been informed of trouble in the mess hall and 
had asked the Sergeant of the guard to send an unarmed special guard 
to the mess hall (R 32). Lieutenant Daguno also testified that accused 
was a member of the guard but that he was not posted in the mess hall 
(R 33). 
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Accused, subsequent to the shooting, turned himself in to Technical 
Sergeant fubert H. Gilbert at the RYKOM Military Stockade. At tha time 
he had an M-1 rifle., serial number 3824625, a bayonet., and two clips of' 
ammunition. One clip had eight rounds and the other seven rounds. 
Gilbert inspected the file and found that it "smelled as if it had been 
fired" (R 56-59) • . 

First Lieutenant Menard C. Ihnen, Chief of the Laboratory Section., 
37th Station Hospital, testified that on 14 March he made an autopsy 
on.Leon Carrillo. He identified Prosecution Exhibit las a •mimeographed 
copy:O: the autopsy report" he had signed and the copy with the exception 
of one line deal ing with the place, date, and hour of' death was admitted 
in evidence ;tithout objection (R 17). The report shows that an autopsy 
was performed upon the body of Staff' Sergeant Leon Carrillo on 15 March 
1948 at the 37th Station Hospital. Concerning the cause of death the 
report states: 

11 SUMMA.RY: The primary cause of death is considered to be severe 
laceration of the right and left.ventricles of the heart., secor:rlary 
to gun-shot. Contribut:Lne factors are right and left hemothorax, 
fracture of the 11th thoracic vertebra., rupture of the left 
diaphragm., transaction of the esophagus., laceration of the left 
lobe of the liver., and fracture of the 4th, 5th, 6th, 7th and.8th 
left ribs, all secondary to gunshot. The tract of the missile 
was in the back at the point described., through the right lateral 
aspect of the 11th thoracic vertebra, through the mediastinal 
parietal· pleura, through the apex of the"heart., through the left 
anterior diaphragm, the esophagus, and the left lobe of' the liver, 
through the ribs described, and exit through the · anterio.- chest 
wound." (Pros Ex 1) 

b. For the defense. 

Sergeant Palma was recalled as a witness for the defense and testi
fied that although his tour of' duty as Corporal of the guard was over at 
1600 hours 14 March he remained at the guardhouse while his relief was 
posting the new guard. Palma received a telephone call from the mess 
sergeant in which the latter asked.the whereabouts of' the Sergeant of. 
the guard and requested that two or more guards be sent to the mess hall 
to preserve order. iihen Sergeant Canos arrived at the guardhouse Palma 
informed him of the mess sergeant's request. A short time later accused 
came to the guardhouse and informed Palma that he was on Post 3, the 
area about the :rooss hall. A.t that time Palma issued accused a rifle 
and a clip of anmunition because he believed accused was to go'on guard 
at Post 3 (R ·59-62). · · 

Accused after being apprised of his rights elected to make an·un
sworn statement, substantially as follows: 
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On 14 March 1948 his name r;as on the guard roster. At 1600 he 
went to the guardhouse to inquire for the sergeant of the guard. He 
'found him outside with Sergeant Tadday. The sergeant'"of the guard 
(Canos) told him to get his rifle and return to him for special orders 
which he did. Canos told him to go on duty at the mess hall as he had 
received a telephone call from the mess sergeant saying there was 
trouble at the mess hall. He went to the mess hall and spoke to 
Technician Fifth Grade Munoz who claimed someone tried to cut him with 

,·a knife, but refused to tell who it was. He then warned the men in 
the mess hall that he had bem sent down as a special guard and that he ·· · 
did not want any trouble from them. Thereafter he marched out of the 
mess hall and met the sergeant of the guard who told him to be on the 
alert as there might be trouble. Upon reentering the mess hall he over
heard Sergeant Carrillo talking in the llocano dialect with two friends 
and they were saying something about killing someone. 1'lhen the three 
(friends) left the mess hall., he followed them as he knew some of them 
had weapons and that the group were known as "tough guys. 11 He 1tknewl1 

that Sergeant Carrillo was carrying a concealed pistol•. He <;lid not 
return to the company area but hitchhiked to the stockade since he was 
afraid someone might shoot him. He claimed that Yanza was not outside 
the mess hall at the time of the shooting and denied that he pointed his 
rifle at Espiritu or anyone else. · 

4. The evidence thus shows that on 14 11µ-ch 1948 at White Beach, 
accused who was acting as sentinel at his .. 01:ganization mess hall, although 
it is not shown that he was posted as such, shot Sta.ff Sergeant Leon 
Carrillo in the back. An autopsy performed upon deceased the following 
day showed that he died as a result of a bullet wound in the back. 

Ylhile the defense sought and.did show to some extent that there had 
been trouble in the mess hall at a prior time there is nothing in the 
evidence to show that Carrillo was involved. Eyewitnesses testified 
that Carrillo was proceeding away from the mess hall when accused shot 
him in the back at a distance of not more than fifteen yards. No con
versation had passed between the two men. Other than the vague accusa
tion of accused that.the deceased was planning to kill someone there 
is no explanation in the record for accused's action. 

"Murder is the unlawful killing of a human being with ma.lice afore
thought.II The record clearly shows the absence of any lega:l excuse for 
the homicide, and from the apparent deliberate intent to cause death 
ma.lice aforethought rray be inferred (par 148a, MC'M 1928, p.163; Vol I, 
Sec 439, 1iharton1s Criminal Law, 12th Edition.) The findings of guilty 
are supported by the evidence. 

5. Accused is a Filipino, 23 years of age. He completed the fifth 
grade of .school and in civilian life was employed upon the farm operated 
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by- his family-. He has no criminal record in civilian life. Since 
May· 1946 he has had enlisted service in the Philippine Scouts. The 
character of his service prior to the offenses charged has been "Good" 
and he has not been previously convicted by court-martial. 

6. The court was legally constituted and had jurisdiction of the 
person and of the offense. No errors injuriously affecting the sub
stantial rights of accused were committed during trial. In the opinion 

·or the Board of Review the record of trial is legally sufficient to 
sustain the findings of guilty and the sentence and to warrant confirma
tion or the sentence. A sentence to death or imprisonment for life is 
marxlatoey upo:o. a conviction or a violation or Article of War 92. 

.--=..x..--.~~--·, Judge Advocate 

~ lAt::1-\ ,6(A,.. , Judge Advocate ---11--·......__ _"'"1......._.....____ 
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JAGH CM 332180 1st Ind 

JAGO, Department or the j;rrq, Washington 25, D.C. 

TO: The Secretary or the J.rrq 

l. Pursuant to Executive Order !lo. 9556, dated 26 llq 1945, 
there are transmitted £or your action the record or trial and the 
opinion of the Board or Review in the case of Private Diograeias 
llorales, PS 103215.34, Com.paey 11B", 44th Inrantry- Regiment (PS). 

2. Upon trial by general court-martial this soldier was found 
gullty- or the' murder or another Philippine Scout in violation of 
Article or War 92. He was sentenced to be hanged by the neck until 
dead, all the members of the court present at the time the vote waa 
taken concurring in the sentence. The reviewing authority approved 
the sentence and forwarded the record o£ trial for action under 
Article or War 48. In a letter dated 15 July 1948, addressed to The 
Judge Advocate General, and attached to the record of trial, the 
reviewing authority recommends that the sentence be commuted to ·a 
fixed period or years or such lesser punishment as the President may 
deem proper in the circumstances. 

3. I concur in the opinion of the Board or Review that the 
record of trial is legally sufficient to support the findings or guilty 
and the sentence and to warrant confi~tion of the sentence.· I 
recommend th:Lt the sente:ooe be confirmed but in view or all the circum
stances and the recommendation or the reviewring authority-, recollllleDi 
that the sentence be commuted to dishonorable discharge, total ror.teiturps, 
and confinement at bard labor £or lire, that the sentence as thus com
muted be carried into execution and that a United States Penitentiary' 
be designated as the place of confinement. 

4. Inclosed is a draft of letter for your signature, transmitting 
the record to the President £or his action, an:l a form of Executive 
action designed to carry the foregoing recolll!l)3ndations into effect, 
should they meet with your approval. 

3 Incls 
Record of trial 

2 Draft of letter 
3 Form of Executive action 

THO.MAS H. GREEN 
Major General 
The Judge Advocate General 

( GCM0 1801 15 Uct 1948). 
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(35)DEPA.Fmllmr OF THE A.RMI 
In the Office or The Judge .A.dvocate General 

Washington 25, D.C. 

J!GH CJ! 332185 

U N I T E D S T .A. T E S ) MUNICH MILITARY POST 
) 

v. ) Trial b7. G.c.u., convened at 
) llunich, Germany, 3,4 June 1945. 

Private ROOSEVELT CURL, RA. ) Dishonorable discharge and con
38059422, 596th Transportation ) finement for life. United States 
Truck Company. ) Penitentiary-, Leavenworth, Kansas. 

REVIm b;y the BOA.RD OF REVmV 
WOLFE, LINCH, and BERKOVITZ, Judge Advocates 

1. The Board of Review bas examined. the record o:f trial in the 
case of the soldier named above. 

2. The accused was tried upon the .following Charges and Speci
fications: 

CHARGE I: Violation of the 92nd Article or War. 

Specification: In that Private Roosevelt Curl, 596th 
Transportation Truck Compa.DiY', did, at Munich, Germany, 
on or about 13 December 1947, forcibly and feloniously, 
against her will, have carnal knowledge of Charlotte 
JAGER. 

CHARGE II: Violation of' _the 93rd Article of War. 

Specification: In that Private Roosevelt Curl, 596th 
Transportation Truck Company, did, at Munich, Germany, 
on or about 13 December 1947, 1fith intent to do her. 
bodily harm, commit an assault upon Charlotte JAGER., 
by striking her on the head, with a da:cgerous weapon, 
to wit, a pistol. 

He pleaded not guilty to and was found gullty of the Charges and the 
Specification under each. Evidence of one previous conviction was 
introduced. He was sentenced to be dishonorably discharged the service, 
to forfeit all pay- and allowances due or to become due, and to be con
fined at hard labor !'or the term of' his m.tural life. The reviewing 
authority approved the sentence, designated. the United States Penitentiary.; 
Leavenworth, Kansas, or elsewhere as the Secretary of the Arr.rry may direct, 
as the place of confinement, and forwarded the record of trial for action 
under Article ot War ,<>t. · 
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3. a. Evidence for the prosecution. 

The evidence pertinent to the findings or guilt,- is summarized 
as follows: Charlotte Jager had been employed as a salesgirl in the 
npx:n in the "Flak Caserne," Munich, Germany, during the period extending 
from Januar,- to April 1947 and during this period had been driven to her 
home b,- accused who at the time was the driver or the "PX" tru.ck (R 6, 
7,ll). Arter a period of employment in a German office, Miss Jager, in 
September 1947, was employed as a. waitress in the Snack Bar at the Flak 
Caserne and was so employed on 13 December 1947. On 13 December she 
finished work at 2200 hours and "fti.th f ellorr workers went to the Keller 
Club where she remained until shortly before midnight. She then left 
th~ Flak Caserne in the company of Hilde Balzar, proceeded to the 
"Ingolstadter Strasse11 and looked for transportation. A truck driven 
by accused stopped at a stop sign at 11Ingolstadter Strasse. 11 Accused 
was accompanied by another soldier whom Miss Jager did not know. She 
recognized accused and asked him where he was going. Accused replied 

. that he was going to take the other soldier to his girl friend but that 
if lfi.ss Jager would wait he would take her home. She accepted and got 
in the truck (R 8-11). Her companion, W.ss Balzar, was left behind and 
a short time later obtained a taxi to take her home. Miss Balzar although 
she knew accused did not recognize any of the occupants of the truck nor 
the identification of the truck, but stated that "according to the con
versation there were two in the front" (R 44-46). After lliss Jager 
entered the truck it proceeded in the direction of Wilhelm Herz Block• 
.A. stop was ma.de and accusedI s companion, the soldier whom lliss Jager 
did not recognize, dismounted. Accused obtained a pistol from behind 
the seat and placed it in the glove compartment. Accused proceeded to 
a fork of two roads, one leading to Freising., the other leading to the 
Autobahn and the direction of :Miss Jager 1s home. Accused drove onto the 
road leading to Freising and continued thereon·despite the remonstrances 
of :Miss Jager. When accused continued on she grabbed at the steering 
wheel and shouted that he should stop, that she wanted to go home even 
if she had to go on root. Accused kept saying that if she gave him what 
he wanted he would take her home. Simultaneously to his assertions he 
kept putting his band um.er her skirt. At other times he suggested 
that if she would get out she should jump out.· After passing through 
Garching the truck stopped and Miss Jager jumped from the truck and 
"went into" a door of a house. She beard her name being called and 
looking out the door saw two soldiers. She went out of the house, 
knocked on the window and prevailed upon the occupants to open the 
inner door. She gained entry into the house but the accused was in 
close pursuit and seized her and pulled her outside where with the aid 
of' the other soldier she was put into the rear of the truck. It was 
approximately one o'clock in the morning (R ll:-15). · 

Julius Klaus., an inhabitant ot Ga.rching, testified that about one 
o'clock in the morning., 14 December 1947, scnebody knocked on his windo.-
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and he heard a woman shouting "Hurry, hurry, open the door.n He opened 
the hall door and a girl pushed her way in and started to cry. A 
colored soldier jumped in azxl he and the girl conversed in English. 
Klaus I father-in-law came out and the soldier sent him back to bed. 
The soldier then grabbed the girl's arm and pulled her outside. She 
appealed to Klaus !or protection but he observed that the soldier was 
armed and did not intervene. Klaus had also seen another soldier stand
ing at the door (R 47-49). 

Accused climbed into the rear or the truck with Miss Jager a.Di 
the other soldier drove it off in what Miss Jager thought was the 
direction or Freising. She was crying and appealed to accused to let 
her · go but he seized her and reached under her skirt. She got away from 
the accused but he grabbed her again. He called to the other soldier 
who stopped the truck and joined them in the rear. The other soldier 
threw her to the floor of the truck and pinnioned her tl~re by the 
shoulders. Concerning what then transpired she testified: 

11 He first pulled off my pants. I tried to defend my-self. 
I kept mysel.1' very stiff but then a regular sexual inter
course took place and t~ other soldier kept holding me 
down and when I still tried to defend myself, he pressed 
into my throat here•. Jn:l then I 1ras quite powerless because 
he pressed on my throat so that I hardly even had a.ey breath 
left, I was without power to do aeything. Then I heard how 
the other soldier said in the distance there is a car coming, 
there iras some lights approaching in the distame, so 
Roosevelt immediately left me and jumped out of the truck. 
Then the other soldier took his hand away from m, throat but 

. he didn't let me get up from the ground or the noor. He 
immediately raped me too and the reason that he kept pressil'lg 
on 'lff3' throat was because I was yelling so in the truck. 

Q When you say •this other soldier raped you too, 1 wha.t did he 
do? 

.A. Well, it also developed into a sexual intercourse." (R 17) 

While the second rape was being consummated accused startedcriTing 
away. Subsequently he stopped the truck, came to the rear alXl ordered 
her to get out. She testi!'ied: 

"* * I looked for my pants and my pocketbook and got my things 
together and then got out of the truck. Then I started running 
away along the road but it didn't take long when I heard someone 
following me and then suddenly someone took hold of my arm and 
that was the accused. Then he took out his pistol and I asked 
him to please let me live but while I was saying that he lifted 
the pistol and hit me on the head. Then I started breaking d01'Il 
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but I could see how he was beming down and then I became 
unconscious. He must have hit me that time a second time. 11 

(R 18) 

She had three large holes and about six small holes in her head. She 
came to .for a .few minutes an:i saw the truck 1eave and she lapsed back 
into unconsciousness. She came to and estimated that at that time it 
was about two o I clock. She made her way to a house and was ta.ken in. 
She told her story to the people there. They stayed up with her until 
about .five o'clock when the now o.f blood from her head was atopped. 

· She remained there until noon when her mother and a policeman arrived 
and took her to a doctor. Subsequently- she was taken to a hospital 
(R 18-20). 

Josef Rederer, an inhabitant o.f Neufabrn, a place near F,reising, 
testified that about two o1clock in the morning o.f 14 December 1947 
Charlotte Jager knocked at the window o.f his house and asked to be let 
in stating that she was bleeding to death. Rederer brought her into the 
house an:i obsened that she was covered T.i.th blood. She told Rederer 
that she ha.cl been raped and hit over the head with a pistol. About 
twelve hours atter she arrived at the house her mother came and took 
her away (R 50-56). 

Doctor Ferdinand Bauer, Munich, testified that in the .first half' of 
December 1947 he had occasion to exam1ne Charlotte Jager. He found 
three open bleeding woums in her head, an injury in 11 tbe upper and last 
third o.f her nose bone," and "a. heavy injury" .from pressure on the left 
shoulder joint (R 41). . 

While she was in the hospital two colored soldiers were brought 
to Kiss Jager but she was umble to identify them (R 23). Six ~s 
after the attaclc she was taken to the Flak Caserne to attend a line-up 
of members of the 596th Truck Company. Concerning the line-up she 
testified: 

"The soldiers passed me twice and in·spite of the !act that I 
inspected each one carefully the first time, in m:, opinion 
the accused was not amongst them. The second time, that was 
about 5 minute:, later, the entire c~ passed me again and 
then I recognized the accused." (R 23) · 

Upon ex.amination by the defense counsel she admitted. that the day 
prior to the line-up she had made a statement in which she had described 
her assail ant as being of medium build and light canplexion, and as not 
having "the typical marks such as nose and mouth or a negro." (R 25-27) 

Concerning the accused's appearan:::e in the coµrtroom she testified: 
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"Do you consider the man that is in this court today as the 
accused., a light complected negro. * *• 

* * * A He is prett7 dark complected somewhat." (R 28.,29) 

She also testified on cross-e.x:arni nation th.at she kneY Georgia Ellen 
Rotblien., the accused's girl f'riend and that Miss Rotblien lived in 
Freimallil (R 31). . 

Upon re-direct examination she testified that her description o:r 
accused as given in her pretrial statement was given by way o:r comparison 
with accused's companion. With reference to her statement that accused 
did not have the typical nose and mouth o:r a negro she stated that 
accused "doesn't have the broad nose nth the broad nostrils and he 
doesn't have the lips that are as outstanding as a good ma.n;y o:r the 

· others.• (R 34,.35). 

Upon recall examination by the court )[iss Jager testified that 
about two weeks before the date o:r the ottense alleged she allowed 
accused to play a record on the juke box on his promise that he would 
pay her f'or it the next day. While .she was walking to work the next 
day accused stopped in a truck and paid her (R 121.-,22). She also 
stated that the line-up on Friday was the only one which she attended 
(R 12,3). 

b. For the defense. 

Accused elected to testify in his arm bebalt. Be testified that 
he was a member o:r the 596th Transportation Track C~., stationed 
at llu.nich., Germany., and that he had been in the Army seven and one-halt 
years. He denied that he had driven the prosecutrix any- place between 
the months of January and April 1947. He did not go to the Snack Bar 

· very often but on the occasions when he did go there anyone working there 
would have an opportunity- o:r seeing him and knmring lwa. During December 
1947 he was working f'or "ration break-down" as a truck driver. Alth0t1gh 
his customar,r duty hours were f'rom eight o I clock in the mornillg until 
four o 1cl.:,ck in the evening there were times when his duties were not 
completed until nine o'clock at night or later. On the evening of 1,3 
December 1947 accused finished his work at 2100 or 2115 hours at which 
time he lef't the motor pool., turned in hi.I trip ticket and picked up 
his pass. He placed on the trip ticket the time at which he turned his 
t:ruck into the motor pool. After obtaining his pass he went to the 
Keller Club arriving there at 2125 hours. He left the club 'When it 
closed at midnight in the company of Corporal Williams. He parted · 
compa.i:cy- with Corporal WUJ1ams in front of the main gate. Accused then 
walked to his girl's house and arrived there at. about 20 or 25 minutes 
af'ter midnight (R 98-103). . 
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In the latter pa.rt of December accused was present at a line-up 
conducted at the Flak Caserne. He was among a group attending •I & S 
Class" in the mess hall. There were three rovrs of seats alld accused 
was sitting in the middle row. lliss Jager went dorm each ~ and 
looked at all the soldiers. She stopped and looked at two or three 
soldiers and asked them to talk. When the group left the mess hall the,
marchad pas'!; a window in which W.ss Jager was stand.mg observing the grou.p. 
She failed to pick ~ody out. The following :t.londay another line-up 
was held on the occasion of the compaey morning formation. The men 
were lined up in two single files. The prosecutriX accompanied by-
11CJD11 men passed down the front rank and then the second rank. A.ccu.sed 
was the tlurteenth man fran the end in the second rank. She had passed 
to the end of the second rank., stood awhile and talked with the 11CID11 

men., then "came through ranks" and ca.me up and said "That is the soldier 
there. 11 (R 104-108) 

Upon cross-examination accused reiterated that he left the Keller 
Club at midnight on 13 December 1947 and arrived at his girl's house 

· 25 minutes later. He admitted making a statement on 20 December 1947 
and identified Prosecution Exhibit 2 for identification as the state
ment he had signed. He could not., however., recall that he had been 
apprised of his rights umer Article of War~ prior to malting the state
ment. He denied that he told the person taking the statement that he 
arrived at his girl's house at Oll.5 hours. He claimed that the CID 
agent wrote out the statement and gave it to him (accused) the follow
ing day to sign. Accused denied th.at he read the statement before he 
signed it (R 109-ll.5). The statement was subsequentq admitted in 
evidence without objection by the defense (R 126). In the statement 
accused claimed he arrived at his girl's house at Oll.5 hours (R 126J 
Pros Ex 2). otherwise the statement comprised an alibi as to tm 
offenses charged. 

Accused admitted that one occasion he bad talked with the 
prosecutrix., recalling that in the Service Club she had let him take 
a nickel to play the nickelodian and that he had later repaid he;r (R ll6). 

On examination by the court accused testified that at 1900 hours 
13 December., prior to finishing his day-1 s work, he had visited his girl 
accompanied by another soldier whose name he did not know. He made the 
trip by taxicab although bis truck was still signed out. He turned his 
truck in at 2ll.5 hours and put his trip ticket in a box in the orderl,
room (R llB-119). 

Captain Beauregard King ot the 596th Transportation Truck Company
testified that accused had been a mmber of that company- from 1'1 November 
1946. The Friday following the date of the alleged offense a line-up . 
was held in the company to see if ~ victim of the rape could identi.t,
accused. A.t the time the COlllpalV was assembled in the mess hall. for an 
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"I & E lecture.• (R .58) Concerning the line-up and prosecutrix' sub
sequent identification of' accused Captain King testified: 

"**She came in and walked down the mess hall and looked at 
every man. Some or the men she stopped. She would look at 
them real hard and some she would have sa:y- something to her 
and some men would say words to her and she would pass on and 
she went back in front of the mess hall where the instru.ctor 
stood and said she couldnI t pick him out and I suggested to 
First Lieutenant Sexton who was investigating officer that 
he let her look at them in daylight instead of the light 
from the mess hall., so she stood b,y' the window and had each 
man walk past and each man walked past and she looked at them. 
a short time and she failed to point him out. That was Friday. 
The following Yoooay the CID who was also investigating the 
case., brought her back to the ce>mpa.cy for a line-up. This 
time it was a work day at 1:00 o 1elock and I had the entire 
company line up outside 1n the company parade quadrangle and 
this.time she picked out Curl a!tet' coming down the llm two 
or three times. She came back to Curl and touched hi.Bl on 
the arm and said., 1That is the man. 111 (R $8,59) 

At the first line-up accused was sitting "midwayft or the second 
row (R 5~). 

Captain King testified that his coJD.PS.ey' did not !urnish transporta
tion for 11P.X11 personnel until after 1 July 1947. 

As officer of the day on the night of 13 December., Captain King 
kMW' the company-' s commitments for trucks for that night am stated 
that three vehicles were assigned to take care of the Orlando Club., 
the Gruenwald Qfficers 1 Club., and the Keller Club. Accused was not 
detailed to drive any o! these trucks. ·In order to take a vehicle 
from the motor pool at night it -would be necessary to have ~he officer 
o! the day sign the trip ticket. On the evening o.t 13 December Captain 
King did not sign any trip tickets !or the compaey (R 60-61). When 
vehicles were returned to ~he motor pool after dark the vehicles were 
11 signed in to the CQ who took the trip ticket and I CI cards and in 
turn delivered them. to the CC>IIIPS,ey' commander. 11 The trip ticket would. 
reflect the time the vehicle was released by the using agency and the 
time the driver arrived at the motor pool. From the trip ticket it 
could be determined if any- violation were committed 1n the use of a 
vehicle. No such violations were noted in trip tickets turned in for 
the period 13 to l4 December 1947. Captain King stated that all trip 
tickets for the year 1947 had been destroyed (R 63-64). 

Upon examination by the court Captain King testified that the CID 
knew ab~t accused before the first line-up and had him in eustoey- prior 
to the identii'ication (Rn). 
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On re-cross examination Captain King testitied that he did not 
hear nor see anything which would indicate that suggestions as to her 
assailant were made to the prosecutrix by the CID Agent. (R 72) 

Lieutenant Ivorey Cobb testil'ied that he was I & E o.fficer of the 
596th Transportation Truck Company. He testi.£ied that during an I & E 
lectu.re held on a Friday in December 1947 a line-up was conducted in 
the company mess hall. (R 74-75). Concerning the line-up he testified 
as follows: 

"**There was a girl there and as I recall someone else with 
her. She was brought in and the men were all :1\ade to sit down 
and she was told ---the men were told why sh-, was there and 
she was there to identil'y- someone, if possible, and that she 
would look down and look at each one individually and see i£ 
such a person were present. There were about 3 rows of tables 
as I recall now, possibl;r 4 and she walked down the first row 
looking at each man individually to her right. She walked all 
the way down to the last man, turned around, came back and then 
went dO'\'IIl the next row. When she looked at some ot the men she 
looked !or a long time and I lmow a couple o! men in particular 
she was not sure about so after she had looked all the men over 
she came back and went over this row again and. told the men to 
sa.7 somethin3 to her and they said something so she passed them 
on. In other words she !ailed to identity anyone while they were 
sitting at the tables so we brought her outside. There was a 
little hall running down by the mess hall and we brought her 
outside so she could stand with her back to the window and we 
had the men fall out one by one so she could look at them with 
the light shining on their faces. As they came out the door she 
looked at each one as they came out and she still failed to 
identify anybody: At least the person she wanted was not there . 
on thi~ occasion." (R 75,76) 

. Lieutenant Cobb was also motor officer of the compazzy- and had 
been same between January and April 1947. He testified that during 
that period it was possible that the company had a truck assigned to 
carry "PX11 personnel (R 76-77). 

He also testified tbat when a driver turned in his trip tickets 
he ,was supposed to enter on the trip ticket the time his vehicle was 
turned in (R 78) • . 

On examination by the court he testified that accused was present 
at the line-u.p. He further stated that drivers were not usually armed 
(R 80,81). 
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Ill 
Georgia Rothlien testi.fied that she was an inhabitant or Freimann, 

Germany-, and tbat she had been an acquaintance or a ccused since October 
1946. During that period she had seen accused every day. Accused 
visited her on the afternoon or 13 December-19471 again at about 1900 
hours the same day and a third time about 25 minutes after :midnight. 
The last visit did not terminate until 1500 or l.600 hours 011. 14 December. 
She believed that accused walked to her house on this last visit as she 
did not hear any vehicle at the time he arrived (R 84-85). Concerning 
her recollection or the date of accused's visits she testified: 

11 I am sure of that. I remember that it was a couple or days 
after they picked him up and he came back one day later and 
I asked him1 'Where have you been?' and he said1 'No; they 
picked me up. Somebody raped a girl from the Red Cross,' and 
I asked him, 'Did you do that? 1 and he looked at me and he said, 
1No 1 

1 he said, 1I can't understand--somebody said that is me' •. 
I said, rro you know ,1ho done it? 1 and he said, 1No, how should 
I know?' and that was all. 11 (R 86) 

Captain King was recalled twice as a witness for the court. On 
the first occasion he testif_ied that the compa.xv had three pistols which 
were usually locked' in the arms room unless they were drawn by officers 
or members or the guard (R 83). ·on second recall he testified that"the 
line-up conducted on 19 December, the Friday following the date of the 
alleged offense, was held under his &per-vision as part of a company 
investigation prior to preparation of charges. Prior to the line-up, 
on 18 December, the 11 CID11 had taken accused into custody. He was 
released to the company on 17 December for the compa.ey investigation. 
Although accused was in the company line-up the complaining witness 
did not identify anyone at that time (R 129-J!Jl). There were no CID 
personnel at this line-up. On the following day another line-up was 
held with the ncmn present, and. ·accused and a Private Hargrove were 
"picked out.• Hargrove had a complexion slightly darker than that or 
accused (R 135). Captain King had verified his dates from the coJll!)lley" 

. morning reports (R 139) • 

During his tour. or duty as officer of the day !or 13-14 December 
Captain King visited the Keller Club and saw accused there with T/5 
Abberson Williams. Captain King talked with the two and. ascertained 
that accused had a pass. eaptain King also stated that while accused 
was not drunk he had been drinking (R 140-142). 

Captain King testi.fied that i.f the bread ration truck was not in at 
2100 hours on a Saturday it 1ra.s not on an authorized. trip and such late 
arrival would be caught by the checking system. His check of the records 
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did not disclose any such late arrival on his tour of duty as ofticer 
ot the day on 13-14 December (R 14.5) • 

Lieutenant Cobb was recalled as· a witness by the court and reiterated· 
his tormer testimony to the ef!ect that at the line-up conducted at his 
"I & E11 class the prosecutrix failed to identify anyone (R 1,56-15'8) • He 
added that after the line-up he went to the orderly room and saw the 
prosecutrix there in the compacy or Lieutenant Sexton., Captain King., 
and a German civilian whom he was told was a relative or the prosecutrix 
(R 1,58-1.59). 

George o. Muse., CID Agent., was called as a witness by the court. 
He testified that on 19 December accused was identified by the prosecutrix 
as her assailant (R lli7). Concerning the identification Uu.se testified 
as tollows: · 

"There was a class being held in a class room at the 596th 
and all the soldiers in this compa.IJY were marched through 
the door one at a time and Jager was standing in a small 
hallway and they all passed to give Jager an opportunity 
to pick the accused. They passed once and were again re
formed in the mess ba.11 and the second time she touched one 
of the persons and said., 'This is the man'. 

* * * It was made the second time as the compacy marched through 
the door in single file. They were made to leave the door 
aoo ut 3 teet and stand still. Then Jager would look at each 
man and they marched through orne that way_ and she wasn't 
sure so they did it again. They were all tormed in the mess 
ball again and they went through again. This time she pointed 
to one man and said., 1 I am positive'., and she touched the man., 
'This is the man' • 

* * * It was Roosevelt Curl. 11 (R 147,148) 

At the line-up Miss Jager saw another soldier., Hargrove., whom she 
thought might have been accused's accomplice but she was not certain. 
The line-up conducted on 19 December was requested by Muse (R 1,50). 
Accused bad been in the custody of the "CID" prior to the line-up (R 15'2). 

4. The evidence introduced by the prosecution shows that a short 
time after midnight on the night ot 13-14 December 194 7, in the vicinity 
of Frankfurt., Germany., accused., with· the aid of an unknown soldier 
accomplice., by force and against the positive physical resistance of 
Charlotte Jager., consummated an act of sexual intercourse with Miss 
Jager. Miss Jager bad accepted the offer or accused to take her to her 
home in the truck in which accused was driving and subsequently upon 
learning the nature of accused's intentions toward her., Miss Jager 
attempted to escape., but was recaptured., and placed in the rear of the 
truck. lJhen accused was unable., without assistance., to overcome her 
physical resistance., he called upon his companion to aid him and with 

10 

http:1,58-1.59


the companion's aid overcame the vict:iln's physical resistance and in 
the words of the victim tta regular sexual intercourse took place." 
These words fully import the requisites of carnal knowledge including 
penetration., and the evidence otherrdse shows that the carnal knowledge 
so connoted was accomplished by force and without the consent of the 
victim. A rape similarly described by the victim was acconiplished by 
accused's companion without the active participation of accused. The 
findings of guilty of Charge I and its Specification are warranted by 
the evidence. 

(Charge II., Spec., Assault with intent to do bodily harm with a 
dangerous weapon.) 

Fol101Ying the events hereinbefore narrated Miss Jager was told to 
leave the truck and she went running down the road. Accused pursued 
and caught her., took out his pistol and., despite her entreaties., beat 
her on the head with his pistol until she was unconscious. The·evidence 
sustains the allegations that accused did., with intent to do her bodily 
harm., commit an assault upon :Miss Jager with a dangerous weapon at the 
time and place alleged., and the findings of guilty of Charge n and its 
Specification are warranted by the evidence. 

5. Upon cross-examina.tion accused was questioned concerning a pre
trial statement and whether in the pretrial statement he had ma.de a 
statement inconsistent with his testimony in, court. Accused admitted 
ma.kine the statement which was subsequently admitted in evidence. 
Accused did not recall if., prior to making the statement., he had been 
advised of his rights under Article of War 24. The person to whom the 
statement was ma.de., a "CID" agent., was not questioned concerning the 
circumstance of the statement although he testified at the trial. The 
statement itself was of a purely exculpatory nature and contained no 
admissions of guilt of the offenses alleged. It may .be seen., theref'ore., 
that the prosecution was attempting to impeach accused by a showing ot 

. prettial statements inconsistent with his testimony., although at the 
time the statement was not in evidence and the circumstance o:£ its 
ma.king had not been: shonn. In general it ma.y be stated that an in
voluntary confession may not be used as a basis for the cross-examina
tion of accused., nor may it be admitted in evidence as a part of that 
cross-examination (CM 270425., Stevenson, 45 BR 267., 283-284). Additio~ 
a confession may not be admitted in evidence without proof of the cir
cumstances surrounding the ma.king thereof., and a failure to object does 
not constitute a waiver (CM 237225., Chesson, 23 BR 317.,319). On the other 
hand., admissions may be admitted in evidence without a showing ot the 
circumstances under which they were ma.de (CM 274482., Talbott., 47 BR 185., 
190). In the instant case accused's pretrial statement was in no way 
incriminatory to him. It could not be considered as a confession and 
in that it contained no admissions against interest it., 11l. effect., did 
not amount to an admission. The statement could be used :for impeachm~ 
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' 
purposes without aey shOW'ing ot the circumstances under which it 

· -.as made., · · ., 

. · 6. The court -.as legally- constituted and had jurisd~ction ot 
the person and the offenses. No errors injuriously- affecting the 
S11bstantial · rights or the accused were committed during the trial.. The, 
Board of Review is of'the opinion that the recordot,trial is legally
suf'!icient to support the findings ot guilty- and the' sentence. A . . 
sentence to death or imprisonment tor lite is ma.$tory- upon a co~ ,... 
viction of a violatipn o! Article of War 92. Conf'inement in a 

· penitentiary' is authorized by- Article of war 42 fol;' both the offense 
or assault with intent to do bodil7 bann with a dangerous "tnstrument -
am tor the orrense or rape, recognized as ortenses ot a c·ivil nature . 

· and so punishable by- penitentiary confinement by sections 276, and 
279, Criminal Code or ·the United States (18 USC 45,,457). · 

·, 

, Judge Advocate. 

· , Judge A:dvocate 

____n_n_l_e_llW______, Judge Advocate 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGN-CM 332216 

UNITED STATES ) FOURTH ARMY 
) 

v. ) Trial by G.C.M., convened at 
) Fort Sam Houston, Texas, 15 June 

Private CANDELA.RIO CUEVAS, ) 1948. Dishonorable discharge 
SR. (18319762), Company B, ) and confinement for four (4) 
3rd Battalion, Medical F.i.eld ) years. Penitentiary. 
Service School, Brooke A:rmy ) 
Medical Center, Fort Sam ) 
Houston, Texas. ) 

--· -------
" HOLmNG by the. BO.AI?.D OF REVI:E,W ' , 

Dh'D,'ELL, AL:FRED and SPRINGSTON, · Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Speci
fications: 

. 
C_HARGE: Violation of the 96th 4rt,icle of War. 

Specification 1: In that Private Candelario Cuevas, Senior, 
Company B, 3d Battalion, Medical Field Service School, 
did, at Fort San Houston, Texas, on or about 5 May 1948, 
wrongfully introduce for sale into station five (5} 
marihuana cigarettes. · 

Specification 2: · In that Private Candelario Cuevas, Senior, 
. Company B, · 3d Battalion, Medical Field Service School, 

did,. at Fort Sam Houston; Texas, on or about 7 May 1948, 
wrongfully introduce for sale into station four (4) 
marihuana -cigarettes. 

Accused pleaded not guilty to and was found guilty of the Charge and • 
both Specifications thereof. He was sentenced to be dishonorably 
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discharged the service, to forfeit all pay and allowances due or to 
become due and to be confined at hard labor for four years. The re
viewing authority approved the sentence, designated the Un:i..ted State's 
Penitentiary, Leavenworth, Kansas, as the place of confinement and 
forwarded the record of trial for action pursuant to Article of War 5oi• 

J. The evidence is legally sufficient to support the findings of 
guilty of Specification 1 of the Charge and the Charge. The questions 
requiring consideration are (1) the legal sufficiency of the record of trial 
to support the findings of guilty under Specification 2, (2) the legality 
of the sentence as to the cohfinement imposed, and (3) the propriety of 
the designation of a United States Penitentiary as the place of con-
finement. · · 

4. Summary of the Evidence: 

On the night of 4 May Private F.i.rst Class Clifton Bowdry, 
while on guard duty at the Third Battalion area of the Me~cal F.i.eld 
Service School, Fort Sam Houston, Texas, saw the accused walk close 
to •another fellown and pass him what appeared to be a brown cigarette. 
He also saw the accused receive what appeared to be money (R. 7, 11). 
Private Bowdry then approached accused and accused asked him if he 
wanted some "weeds," offering to sell them for fifty cents apiece or 
five for $2.00 (R. 7, 12). Private Bowdry asked accused to meet him· 
later at the bowling alley and after being relieved from his sentry 
post, in the company of his friend, Pri va~e First Class Freddie D. 
Edwards, reported the matter to his platoon sergeant, Corporal Lloyd 
J. Faul (R. ?). Later that evening accused again"accosted Private 
Bowdry and Private Edwards, at the bowling alley, asked them if they 
wanted to 11buy them, n and Vlhen asked if he would sell on credit replied 
in the negative but stated that, if they would get 'the money, he would 
let them have as many as they wanted to buy (R. 7, 8). As a result 
of the report made to Corporal Faul, on 5 May Privates Bowdry and 
Ed,rards were furnished the sum of $4.00 by the c.r.Ii. for the purpose 
of purchasing the cigarettes offered them by accused (R. 8). That 
afternoon they met accused in front of the orderly room. They went 
with him into th& class room and bought five cj,garettes for the sum 
of $2.00. They placed their initials and the date on them and turned 
them over to first Lieutenant Alpheus T. Stone (R. 8, 10, 13, 15, 21,). 
Again on 7· May 1948 the two enlisted men purchased cigarettes from 
accused, this time paying $2.00 for four, again initialed and dated 
them, and delivered them to Lieutenant Stone (R. 9-11, 14-18). At 
the time of the latter purchase accused explained that he only had the 
four he was selling and he "got to get moren (R. 18). Prosecution• s 
Exhl.bits l to 5 were identified by the witnesses in court as those 
purchased from accused and delivered to Lieutenant Stone (R. 9, 10, 
14, 16, 21, 22). 
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Mr. Dave Mitzkus, after his q~lifications as·an expert 
were accepted by _the court, identified Prosecution 1-s Exhibits 1 to 

· 5 as being marihuana cigarettes (R. 28). · 

On 12 May accused and his possessions were searched by the 
c.r.n. but no "contraband" was fovnd (R. 24). 

The accused elected to remain silent and no witnesses were 
called in his behalf. 

5. The fact that on the dates 4, 5 and 7 "M;J;;f accused was in 
possession of marihuana cigarettes at the Medical Eield Service·School, 
Fort Sam Houston, Texas, ·is ample proof of their introdu,ction into 
station as a~leged in both Specifications (CM 252710, Bates, 34 BR 158), 
and the fact that such introduction was for the purpose of sale was 
proven by the evidence that accused was seen to pass what appeared to 

_be a brown cigarette to an unnamed person, that he offered the sale of 
nweeds" to a witness, an:1 on two later occasions sold marihuana cigarettes 
to the two witnesses. There is, therefore, adequate proof that on or 
before 4.1i,1ay 1948 accused introduced into the station marihuana for the 
purpose of sale, thus establishing the commission of the offens~ on or 
about 5 May as alleged in Specification 1. With respect to Specifica
tion 2, however, the evidence to support the allegation of introducing 
the marihuana into the station is identical with that introduced to 
support the allegation of Specification 1. In both instances the in-

-troduction of the drug was established only by its possession by ac
cused on the dates alleged and there is no evidence in the record of 
trial that the cigarettes he sold on 7 May were not introduced into 
the station together with those sold 5 May. The fact that at the time 
of the second purchase accused stated he had no more cigarettes in
dicates that he may not have replenished his supply between 5 and 7 
:May. There is, therefore, no evidence from which the court might infer 
that the introduction of the marihuana into too station constituted 
more than one offense. It follows that the finding of guilty of Speci
fication 2 cannot be sustained. 

6. The period of confinement adjudged by the court and approved 
by the reviel'd.ng authority for the t1VO offenses of which accused was 
found guilty was i'our,years. This sentence was doubtless based on the 

" Table of Maxi.mum Punishments wherein the maximum period authorizing 
confinement for the one offense of introducing a habit-forming narcotic 
d?-ug into station for sale is fixed at two years (par. 104,g_, JiC.lld, 1928, 
p. lOi). ' . 

The Board of Review has held, however; that in tha absence of 
proof that marihuana is a narcotic drug we are unaole to take judicial 
notice ·thereof (CM 250475, Ellington, 32 BR 393). No such proof was 
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introduced in the i.nstant case. It is true, as stated by the Staff 
Judge Advocate inli.s review of this case, that under Section 187, 
Title 49, United St.ates Code, marihuana i3 included in the term . 
•narcotic drug. n The pertinent parts of the section read as , 
follows: 

"a 787. Definitions. 

When used in this chapter 
- * * * 

(d) The term •narcotic drug' means any narcotic -
drug, as now or hereafter defined by sections 171-185 
of Title 21, the internal-revenue la:ws, or the regula
tions issued thereunder; or marihuana as now or here
after defined by the :Marihuana Tax Act of 1937' or the 
regulations issued thereunder.• 

It will be noted that-Title 49 includes only various trans
portation regulations. Section 787 is a part of Chapter 11 of Title 
49, entitled "Seizures _and.Forfeitures· of Carriers Transporting, Etc., 
Contraband Articles" and no penalty other than the provisions for 
seizures and forfeitures are contained in that chapter. It is thus 
evident that the ~efinition of the drug given in section 787 may not 
be applied outside of the scope and provisions of Chapter 11, Title 
49. 

. . In the Ellington case (supra), .however, the Board of Re-
view held that although judi.cial notice may not be taken that marihuana 
is a narcotic ·drug, nevertheless it is common knowledge that its use · 
produces a deleterious effect upon human conduct·and behavior and 
thus.the offense of introducing it into a military station is closely 
related to that of introducing a habit-forming narcotic drug, and 
carries the same maximum penalty. The period of confinement in· the 
instant case, therefore, must be limited by the Table of Maximum 
Punishments, p~ragraph 104£, Manual for C~urts-Martial, 1928. It 
follows that the. maximum period of con,finement authorized for .the 
offense of -which accused was found guilty is two years. 

· -7. With respect to the place of confinement designated by 
the reviewing authority, examination of the statutes discloses that 
the act of- introducing marihuana into a mill tary station is not an 
~ffense under any Federal Statute or under any provision of the Code 
of the Di.strict of .Columbia. Since accused has not been found · 
guilty of an offense made punishable by penitentiary confinement . 
for more than one year by some statute of tb~ United Si4tes of 
general application within the oontinental United States, or by the 
law of the District of Columbia, penitentiary confinement is not 
authorized (AW 42). 
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8. For_ the reasons stated the Board of Review holds the record 
of trial legally sufficient to support the finding of guilty of Speci
fication 1 0£ the Charge, legally insufficient to support the finding 
of guilty of Specification 2 of the Charge, legally sufficient to sup
port the finding of guilty of the Charge, and legally sufficient_ to · 
support only so much of the sentence as provides for dishonorable dis
charge, forfeiture of all ·pay and allowances due or to become due, and 
confinement·at hard labor for two years in a place other than a 

. penitentiary, Federal reformatory or correctional institution. 
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J.A.GN-CM .3.32216 1st Ind 
JAGO, Dept. of the Army, Washington 25, D. C. 
TO:· Commanding General, Fourth Army, Fort Sam Houston, Texas. 

1. In the case of Private Candelario Cuevas, Sr. (18.319762), 
Company B,,.3rd Battalion, Medical Field Service School, Brooke Anny 
Medical Center, Fort Sam Houston, Texas, I concur in the foregoing 
holding by the Board of Review and recommend that the finding of 
guilty of Specification 2 of the Charge be disapproved aM. that 
only so much of the sentence be approved as involves dishonorable 
discharge, forfeiture of all pay and allowances due or to· become due, 
and confinement at hard labor for two ·years in a place other than a · 
penitentiary-, Federal reformatory- or correctional institution.- Upon 
taking such action you will have authority to order the execution.of 
the sentence. · 

2. 'When copies. of the published order in this case are forwarded . 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching· copies of the published order to the record in this case, please 
place the file number of the record in brackets at the ena of the pub
lished order, as follows: 

(CM . .3.32216). 

l Incl . HUBERT. D. HOOVER 
· Record of trial. Brigadier General, United States Army 

Acting The Judge Advocate General 
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DBP.~HTI.:ENT OF THE Am.:Y I (53)
In the Office of The Judge Advocate General 

Washing;ton 25, D. 

CSJAGK - CM 332232 

UNITED STATES ) 
) 

v. ) 
) 

Private First Class RA.YIDND D. ) 
LILLARD (RA 13214931), 609th Trans-) 
portation Port Compaey, .APO 59, ) 
a.nd Private WILLIAM ANDERSON (RA ) 
13206086), 609th Transportation ) 
Port Company• APO 5 9 ) 

c. 

Trial by G.C.M., convened at APO 
901 on 26 April 1948. LILIARDa 
Dishonorable discharge (suspended) 
and confinement for four (4) years. 
ANDERSONa Dishonorable disoha.rge · 
(suspended) and confinement for 
three (3) yea.rs. EACHa Disciplinary 
Barracks. 

HOLD ING by the BOA.RD OF REVIEN 
SILVERS, BRADLEY and LA.NNING, Judge Advocates 

1. The record of trial in the case of the soldiers named above having 
been examined in the Office of The Jw.ge Advocate General and there found 
le ga.lly insufficient in pa.rt to support the findings of guilty and the 
sentence has now been examined by the Board of Review and the Boa.rd sub
mits thi_s • its opinion, to The Judge A.dvooa.te General. 

2. The accused were tried upon the following oha.rges and specifioa
tionaa 

CH!RGE Ia Violation of the 93rd Article of War. 

Specification la In that Private First Class Raymond D. 
Lilla.rd a.nd PriV@.te William Anderson, both of 609th Trans
portation Port Company, APO 59, acting jointly and in pur
suance of a common intent, did at Camp Inoh 1on, .Korea, on 
or about 1600 hours, 9 February 1948, with intent to commit 
a. feloi:v, viz larceny, commit an assault upon Chai Han Chul, 
Korean National, by willfully and feloniously striking the 
said Chai Han Chul in the face and on the chest with fists,· 
and by willfully and feloniously pointing a United States 
Carbine at said Chai Han. Chul. 

Speoifioa.tion 2a In that Private First Class Raymond D. 
Lillard and Private William Anderson, •••, acting jointly 
and in· purs uanoe of a common intent, did a.t Camp Inch' on. 
Korea., on or a.bout 1600 hours, 9 February 1948, feloniously 
take, steal, and ca.rry a.way two (2) oases of ciga.rettes, of 
the value of a.bout ninety dollars ($90.00), property of 
USAFIK Central Exchange, APO 235. 
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CHARGE Ila Violation of the 86th Article of War 

Speoifioation: In that Private First Class Raymond D. Lillard., 
609th Transportation Port Company, ;.FO 59, .being on guard and 
posted as a sentinel at Camp Inoh 1on, Korea, on or about 1400 
hours, 9 February 1948, did leave his post before he was 
regularly relieved. 

CHA.RGE Illa Violation of the 61st Article of War. 

Specifioa.tiona In that Private First Class Raymond D. Lillard, 
609th Transportation Port Company, APO 59, did without proper 
leave, absent himself from t_he military service of the United 
States, to wits 382nd Station Hospital, at Camp Ascom, APO 
901, from about 2 April 1948 to about 10 April 1948. 

The accused Lillard pleaded not guilty to Charges I and II and all speci
fications thereunder but guilty to Charge III and its specification. The 
accused Anderson pleaded not guilty to Charge I and the specifications 
thereunder. Each accused was found guilty of Charge I and its specifica
tions excepting however the words "about $90.0011 substituting therefor 
the words "about ~48.00" as to Specificat;on 2 thereof. The accused 
Lillard was also found guilty of Charges II and III and the specifica
tions thereunder. 'Evidence of one previous oonvictionwas introduced as 
to the accused Lillard. The accused were sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to be
come due, and to be confined at such place as the reviewing authority 

. might direct for ten years as to Lillard and nine yea:rs as to accused 
Anderson. Th~ reviewing authority approved the sentence as to each but 
reduced the period of confinement to four years as to Lillard and to three 
years as to Anderson. He ordere~ the sentences executed as modified but 
suspended the execution of the dishonorable discharge until each soldier's 
release from confinement, and designated the United States Disciplinary 
Barracks, Ca.mp Cooke, California, or elsevrhere as the Secretary of the 
Arrrry might dire at as the place of confinement. The result of trial was 
promulgated in General Court-Mu-tial Ord~rs No. 46, Headquarters Korea 
Base Command, APO 901, 30 June 1948 • 

. 3. The Board of Review holds the record of trial legally sufficient 
. to support the findings of guilty of Charges II and III and the specifi
. cations thereunder as to the accused Lillard. 

4. Evidence concerning Charge I and its specifications as to bqth 
:accused. 

Pln'ohase Order No. E-40821 provided for delivery of 1,000 cases of 
Camel cigarettes to the USAFIK Central Exchange Depot, Inch 1on, Korea. 
On 6 February 1948 there were 999 oases actually unloaded from the SS 
China Victory to the shore at 1;he Tidal Ba.sin. The purchase order No. 
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B-40821 wa.a stamped or printed on eaoh oase. On T February 1948 onl;r 
973 oases had been aotually received .by the US.A.FIX Central, Exchange 
Depot (R 23-26). ·. · · 

Accused Lilla:rci. ~ assigned to guard duty at the Inch•on Tidal Buin 
tor.the period from. 2100 p.m. to 6100 p.m. on 9 February 1~8. Accused 
Anderaon. though not a member of the guard detail. rode to the. Tidal Basin . · 
in a weapom carrier with the guards and was presentwhen accused Lillard 
Yas posted at Post No•. io at the locks or·the Tidal Basin. ~e guards, 

· including. Lilla.rd,were &rI!iSd with •regul~ issue•. oarbines. Shortly 
afterwards,. that is, in about 15 minutes. he told Private First Class 
Cox, who was also a guard posted on the same post, that he was going to 

. the latrine~. He gave Private First Class Cox a clip of 8lllJllunition and 
· proce~ded in the direction._of the latrine. Accused Lilla.rd did not, ·holr

ever, return to his· gua.rd post before the end· ot his tour ot. duty at 6100 
p.in. (R, 8,9,.30-33). .· 

Between ·3a00 and 4100· p.m. of the same afternoon accused Lilla.rd 
together with accused .Anderson., each of whom· wa.s ·carrying a case. of 
cigarettes, appeared at Post No •. 5, one or the gates in the Tidal Ba.sin 
Area. They attempted to leave the area with the cigarettes., telling the 
Korean guard,. Chai Han- Chul, that a captain had given them the cigarettes 
and that they were authorized to take them out of the gate. The Korean 
guard restraimd the~,. stating that if they had permission they should 
go out the main gate, whereupon accused Anderson struck the guard injuring 
him about the face and liands and knocking him down. At this time accused 
Lillard, who was standing about· five tee~ away, pulled back the bolt of 
his ·carbine in what appears· to have been a threatening manner. This 
action caused the Korean guard to be frightened (R 10-13). 

Private First Class George Clark ca.me to the Tidal Basin Area in 
the same truck with accused an:l was posted a.s a guard at Post No. 9, 
formerly known as Post No. 13. At a.bout 3t30 p.m., 9 February 1948. 
he saw accused coming toward his post with two partially filled oases 
of cigarettes. Shortly thereafter five or·six Korean guards came up· 
behind them and ·Anderson took. the carbine from Lillard and orought it 
to port arms, put a round in the chamber and told them to halt. About 

· twenty minutes later Lieutenant Silverthorn arrived. Private 1irst 
Class Cla,rk stated that although the road was within his view he had not 
seen a.rq jeep or oapta.in during his tour of duty (R 13-16 ). 

Lieutenant Silverthorn questioned ace.used concerning the cigarettes. 
Lillard said he had taken them S'JNay. from some Koreans who had been pilfer
ing them. He also said he wa& a guard on Post No. 9 and that a captain 
had told him to keep the cigarettes until the corporal of the guard brought 
his relief. Lieutenant Silverthorn took possession of the two oases ot 
cigarettes, ea.oh of which were about one-third run·. He then instruoted 
aooused Ulla.rd to resume his post and accused .Anderson to return to the 
paint shop where he stated he bad been working_:ehat day. Posts No. 9 and 
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No. 10 are not a.djaoent to eaoh other (R 16-19}. 

' Teohnioa.l Sergeant Joseph Russell was ~with Lieutenant Silverthorn 
when aooused were found in possession of the cigarettes. Pursuant to the 
Lieutenant's orders he took the cigarettes to h~adquarters. Upon oount
ing them it was revealed there were 53 cartons am four paoka.ges in the 
two cases. The two oases of oigarettes,ha.ving been identified as the 
ones in possession of the aooused when accosted by Lieutenant Silverthorn, 
were admitted in evidence a.s Prosecution Eichibit l over the objection of 
defense (R 19-22 ). Major Harvey identified Prosecution Exhibit l as 
oigarettes whioh oame from t~e SS China Victory ina.smuoh as ea.oh of the 
boxes.bore a number •:g..4oa21• (R 23}. 

Mr. John Ba.as, ~mployee of Centrd Exchange Dep9t, testified that 
the value of the cigarettes admitted a.a Prosecution Exlrl.bit l wa.s $48.06 
(R 26}. 

,Ea.oh of the accused ma.de pretrial statements which were admitted as 
Prosecution Exhibits 2 a.nd 3 without objection by defense (R 27). Aocused 
Lillard stated that on 9 February 1948 from 2t00 to 6100 p.m. he was on 
duty a.s a. guard at Post No. 10 at the Tidal Ba.sin Area.. He left his guard 
post about 2a20 p.m.,giving Cox his clip,a.nd then went to the latrine. At 
a.bout 2 al5 p.m. he sa.w two Koreans carrying two oases of cigarettes a.long 
the railroad tracks leading out of the Ba.sin Area.. The. Korea.ns,upon being 
cha.llenged,dropped the cigarettes a.m ran. He then stood guard over the 
cigarettes until a. captain.ca.me along in a jeep 'Who told him to take them 
to Post No. 13 (now Post. No. 9) where the·.corporal of the guard would pick 
them up. The captain parked his jeep and walked up the tracks toward . 
Charlie Pier. ·He saw accused Anderson for the first ti~ that day at about 
3a00 or 3a30 p.m. near the paint shop and called him over to help carry · 
the cigarettes to Post No. 13. A Korean constable at the gate (Post No. 
5) refused to let Anderson by and a fight between them ensued resulting 
in the Korean being knocked down. The accused then proceeded dawn the 
tracks followed by the Korean~ When Lieutenant _Silverthorn came a.long, a.c
cus ed Lillard turned the cigarettes over to him. Accused Lillard further 
stated that when he returned to his post .at a.bout 3130 p.m. Private First 
Class Cox saw him. He also stated he was at his post between 4100 and 
6100 p.m. of the day in question (Pros Ex: 2). 1 

Aooused Anderson stated in his pretrial statement that he entered... 
the Tidal Basin Area. about 3a00 to 3a30 p.m. intending to visit Prin.te 
Green at the paint shop, but found the shop to be closed. He met Lilla.rd 
who asked him to help carry some pilfered cigarettes-to Post No. 13 (novr 
Post No. 9). At the gateway they met the Korean oonstable who refused to 
let Anderson pass. Anderson walked by and continued up the tracks. The 
Korean ran a.head of .A.nierson,stopping him age.in. During the oourse of 
the argument the Korean struck Amerson in the mouth. Anderson returned 
the blow, knocked the Korean down am pro9eeded on to Post No. 13 (now 
Post No. 9} where he put the cigarettes dovm. Lieutenant Silverthorn 
came a.long the tracks from •cha.rlie Pier.• Two soldiers with the lieutenant 
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took the cigarettes to Charlie Pier. Anderson said he· had been drillld.ng 
.American whiskey in the Enlisted Men's Club before 2&00 p.m. ltith Lillard. 
but neither he nor Lillard . was drunk (Pros Ex. 3 ). 

b. Evidence for the Defense 

After. his rights were explained to ~accused Lillard wa.s sworn a.nd 
testified concerning his -movements am the occurrence of the incidents in 
question on 8 February,1948, generally as stated in his pretrial stateme?Ib 

· except a.s followu 

He went to t:00 la.trine in Basin headquarters and on his 
return tb his post he a.coasted the Koreans on the railroad 
tracks between Warehouse No.· 1 and the Ba.sin near Post No. 5 
where the Korea.n national wa.s on guard. He could tell a.t a 
dista.nce of 100 feet ~t they had cigarettes beca.use he un
loaded the ships himself. 

He never IP the captain referred to either before or ainoe . 
9 February 1948. 

He "we.a up the tra.cks a piece• when Anderson and the Korean 
guard had their a.lterca.tion a.nd he.did not remove his ea.rbine trom. 
his shoulder. · · · 

Upon direct exa.mina.ti.on he testified he did not return to his 
post as ordered by Lieutenant Silvel'.'thorn but went to Post No. 5 
in search of the Korea.n guard. Upon cross-exa.mina.tion, however, 
he testified that he returp.ed to his post as directed b'Llt made a 
telephone oa.11 to flost No. 5 for the Korea.n guard. He rema.ined 
a.t his· post only a.bout tive minutes and did not know whether 
Pri'YB.ta Cox s a.w him or not. 

He· had two cli'ps of' ammunition for hi• carbine. He gave 
one to th~ other gua.rd on his po1t, retaining the other in hi1 
possession but did not insert it in hia carbine until he we.a 
wa.lking back to ·h;s barracks f'rom the bas in. · 

The dista.noe fr~ Post No. 10 to Post No.· 9 (formerly No. lZ) 
wa.s approximately 150 - 160 feet. Post No. 10 was a.t the locks to 
the Tida.l Basin a.nd Post No. 9 extended along the railroad tracks 
from "Charlie Pier" or port headquarters toward the basin •a coup1e 
ot blocks." Arter.the conflict with the Korea.n guard they.proceeded 
toward Post No.- 9. · 

The prosec'Lltion used a. cha.rt ot the Ba.sin Jl,l"e~ in questioning accused, ~ 

to which reference was made but it wa.s not attached to the record of trial. 
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After his rights were explained to him~aocused .A.Ilderson was sworn 
and testified as followsa 

He had been acquainted with a.ccused Lillard_ for quite some time. He 
rode to the Ba.sin area. in the guard truck with Lilla.rd and got off a.t the 
entrance to the Ba.sin Area.. His intentions were to visit Private Green 
at the pa.int shop. He found the paint shop closed and ;was wa.lking toward 
Ba.sin headquarters when Lilla.rd ca.lled him. .He was asked by Lillard to 
help carry the cigarettes to Post No. 13 (now Post No.· 9). They picked 
up the cigarettes and proceeded dawn the tracks towards Post No. 13. 
When they got to the Korean guard post Lilla.rd went on through because he. 
had a. rifle but the Korean would not let him (Anderson) pa.u, although he 
told the guard he wa.s ta.king the cigarettes to Post No. 13. The Korean 
knocked the cigarettes from his shoulder and . swung a.1; him. He then struck 
the Korean knocking him (the Korean) down. Re {.Allderson) pioked up the 
cigarettes and went up the tracks with Lillard. The Korean followed them. 
They met LieuteDa.nt Silverthorn and talked to him, however, Anderson did 
not tell the lieutenant he worked a.t the paint shop. 

Lillard did not say where the oiga.rettes oame from until they got 
pa.st the Korean guard. 

Anderson said he had been a. guard a.t the be.sin and at -that time people 
were a.lways allowed to go down the tracks ,which is why he disobeyed the order 
of the Korean guard when he was told to.stop. 

Anderson d;.d a lot of work on ships but denied working on the SS China. 
Victory. 

Defense oa.lled no other witness nor introduced any other evidence. 

5. Discussion 

Specification 2 of Charge I 

The accused were found guilty of having jointly and in pursuance of 
a. common intent. oommitted larceny of two (2) ca.s es of cigarettes of the1 
value of about ~48.00 property of USAFIK Central Exohange in violation 
of Article of War 93. · 

The Central Exchange Depot, Inoh'on, Korea, had procured by purchase -
order 1,000 oases of Camel cigarettes, which, according to the manifest, 
were shipped a.board the SS China. Victory. Cargo destined for Inch'on, 
Korea., had to be ta.ken from the ship by lighter to the Tidal Basin where 
it was put ashore•. A total of 999 oases of Camel cigarettes, ea.ch bearing 
Purchase Order No~ E 40821,were unloaded in tha.~ manner on 6 February 
1948 and 973 cases were actually delivered to the Central Exchange Depot 
on 7.Februe.ry 1948. Thusr26 ca.sea were not a.ooounted for in that they 
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never reached the consignee. 

Accused Lillard by his own admission helped to unload the cargo of 
cigarettes from the SS China Victory. The accused were good friends who 
had been drinking together the morning of 9 February 1948, in fact they 
rode together to the Tidal Basin Area in the same truck. Within fifteen 
minutes after being posted as a guard Lillard left his post. He gave to 
the other guard the clip of ammunition which had been issued to him for 
use while on guard duty but he kept his carbine and another olip of 
ammunition which he had obtained by other than regular means. Although 
accused Lillard stated he ne~er inserted the extra clip in his carbine 
there was evidence that on two separate oooasions during the time they 
were attempting to get away with the cigarettes ea.oh of the accused pulled 
back the slide forcing a cartridge into the cha:mber. They approached the· 
gate, guarded by the Korean national, in order to leave the area with the 
cigarettes. The guard told them that if they had authority to take the 
cigarettes out they should leave by the main gate. Rather than comply 
with the guard's request they aasaulted the guard. Vihen accosted by 
Lieutenant; Silverthorn accused Lillard gave a spurious explanation as to 
the manner inwhiah they came into possession of the cigarettes. The 
explanation was that accused Lillard ca.me upon two Koreans on Post No. 
9 as he was returning from the latrine. When he called to them to halt 
they dropped the two cases of cigarettes and ran away. Aooused Lillard 
then took possession of ·t;he cigarettes. Yvhile standing guard over them 
a captain came along in a jeep who told him to turn the cigarettes over 
to the corporal of the guard when he posted the relief. The captain then . 
drove away and was. nevei:- seen again after that. Accused Lillard just · 
happened to see Anderson whom he called over to help him carry the 
cigarettes., They were in the process of carrying out the captain's orders 
when t!J,ey had the altercation with the Korean guard. Accll$ed Lillard made 
the statement to Lieutenant Silverthorn that h_e was posted as a guard on 
Post Ifo. 9 when in reality his proper duty stati-0n was at Post No. 10 • 

"Which was some little distance away tromwhere they were apprehended. 
Accused. Amerson a.t the same tims told Lieutenant Silverthorn he worked 
at the paint shop in the Tidal Ba.sin Area, which statement was false.· Be 
also made statements that he. arrived at the Bas in area. about 3100 or 3130 

·p.m. when as a matter of ta.ct he arrived before 2100 p.m. on the guard· 
truck alo:p.g 'With accused Lillard. Lieutenant Silverthorn directed Lillard 
to return to his post and for Anderson to return to the paint shop. how
ever. Lillard did not return as directed. at least his companion guard did 
not see him nor was he present on duty when his relief was posted at 6100 p.m.-

The problem thus presented tor consideration here and the iaw applicable 
thereto were well stated in CM 325457. McKinster. 74 BR 233, at page 2411 

' .
~Ye thus have presented tor our consideration· a case in 

which. the evidence adduced in support of the allegations ot 
larceny of the radio and electric. razor is in direct and 
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irreconcilable conflict with that adduced in defense thereof. 
There can be no doubt that if the court was warranted in accept-
ing the former while rejecting entirely the latter, accused's 
guilt of the charge and specification here in question would 
be overwhelmingly established. Such conflicts are to be re-
solved, in the first instance at lee.st, by the court and in so 
doing it is not required to accept as true the testimony of any 
witness, whether advanced by the prosecution or by the defense, 
but may give such weight as it deems fit to any evidence properly 
brought to its attention 0'fuarton's Criminal Evidence, 11th Ed., 
s. 881J.CM 267476, Wilson, 44 BR 1, 9; CM 318085, Cha.nee; par 78a, 
MCM, 1928). The only requirement is that, as an end result, the
court's findings of guilty be based upon- such evidence, apparently 
selected from the whole as worthy of belief, as would, standing 
a.lone and unencumbered by aey unexplained contradictions within 
itself, be of the prescribed qua.nt\llll e.nd consistent with no other 
rational hypothesis than that of accused's g,uilt (par 78a, MCM, 
1928; see CM 319322, Spencer - unexplained contradictionin evidence 
necessarily relied upon by court; CM 324396, Redmon - insufficient 
quantum in perjury case; CK 312356, Preater - proof consistent with 
reasonable hypothesis of innocence). In the instant case we believe 
the findings of guilty of Charge I and its Specification meet the 
above requirement and we haw discovered no reason wey they should 
be set a.side. 11 

In the instant case the court obviously rejected c?mpletely the ex
planation offered by the defense as to the manner in which the accused 
C8llle into possession of the cigarettes. We believe that the court was 
warranted in doing so. The place where accused Lilla.rd claimed to have 
apprehended the two Koreans with the cigarettes was in plain sight of 
witnesses who testified that they did not observe the incident. The 
roadway upon which the captain was supposed to have driven his jeep at 
the t~ e.nd place of coming upon the accused Lillard was also within 
view of witnesses who testified that they had seen no captain in the area 
that particular afternoon.· The defense did not offer any evidence in 
oorrobora.tion of the judicial statements of the accused. The fa.ct that 
the accused attemptvd to force their way out of the· e.rea with the 
cigarettes not only renders their explanation unworthy of belier but also 
points to the conolusion that their possession was unlawful. It should also be 
noted that they stated they were attempting to oomply with the said captain's 
orders when they had the alterca.tion with the Korean guard but this is un
believable in the face of the .fact that once through the gate they would 
have been outside of the Tidal Basin area. 

A consideration of the remaining competent evidence shows that 
they not only had an opportunity to steal the cigarettes arter they had. 
been unlbaded from the ship a.nd before they were delivered to the Central 
Exchange but that they did obtain the cigarettes by larcenous means. It 
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is inconceivable the.t innocent persons w:> uld have conducted themselves 
in the manner that the &ccused did both prior to and subsequent to their 
apprehension had they been in le:w-tul possession of the cigarettes. Such 

-conduct creates more tha.n a suspicion. it points inevitably to the conclu
sion that the accused were guilty as alleged. 

Specification 1. Charge I 

Under this speciffoation it was alleged that accused did jointly and 
in pursuance of a cOIDmOn intent at about 1600 hours on 9 February 1948 
commit an assault ·upon Chai Han Chul~ a Korean national. by willfully and 
feloniously strlldng the said Chai Han Chul in the face and on the chest 
with fists and by feloniously pointing a United States carbine at Chai. 
Han Chul. with an intent to commit a feloDiY• to wit. larceny. 

'rt should_be noted here that the larceDiY' alleged was of goods or 
merchandise of the value of about $48.00 which incurs a maximum penalty 
of only one year (par 1040. MCM 1928 ). Under the United States Code such 
& criminal offense would not be a feloDiY (18 USC 541). however. i:t would be 
&t common law as all larcenies were felonies irrespective of T&lue of the 
property involved (par 149d, MCM 1928 ). · The term "any feloDiY" a.s used 
in Article of War 93 has uniformly been held to include both felonies a.t 
common la.w_e.nd by statute (CM 209548, Jones, 9 BR 77,93). It follows. 
th~refore, that there is no inconsistency in the. instant case by reason 
of the fact that the specification, alleging an assault with an intent to 
commit a felo:DiY, to wit, larceny, refers to a larceny where the value of 
the property involved was only $48.oo.· · 

The evidence clearly established that accused Anderson assaulted 
Chai Han Chul by striking him vd. th his fists and knocking him down. The 
evidence also shows that accused Lilla.rd stood nearby while accused Anderson 
and the Korean guard were fighting and that he removed his carbine from his . 
shoulder and. slid back the bolt in a threatening manner. Upon such direct 
evidence the court was warranted in finding ea.oh of the accused guilty of 
assault.-

The _assault being estabiished we must now determine whether or not 
it may be considered an assault with an intent to commit a feloDiY, to wit, 
larceDiY'• It might be argued 1;hat at the time of the assault the offense 
of le.rceDiY' had ,µready been completed, and, therefore,·that the assault 
could not be held to be one with an intent to commit that offense. It 
has. however, long been held as a principle of connn.on law "that· the legal 
possession of goods stolen continues in the true owner; and every moment's 
continuance of the trespass and feloDiY amounts, in legal consideration. 
to a new caption am asportation". The principle has also been stated 
in the following terms a "a thief is stealing the ·property from the time 
he takes it up until he lays it down" - ~he phrase "lays it down11 referring 
to disposition of the proJ;>erty by the thief QV..atson v. ~ (1859), 36 
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14.iss. 693; State v. Brown, 55 Kan. 611, 40 Pao. 1001; Clark v. State, 23 
Tx. A. 612,~.W. 1"i8;"""166 ALR 864 et seq. and oases""'tliere ci't'er.17 
RCL, Seo. 60-62; l Hawkins' Pleas of the Cro1'll, o. 19, s. 52, P• 151). 
Thia principle has been applied most frequently to cases involving the 
question of venue. Where things have been stolen in one county and trans
ported to another in the same state it has been held that a conviction may 
be had in the latter county for larceny on the theory that the bringing ot 
the articles into the latter county by the thief was a.continuing trespass 
and asportation amounting to a new offense (see 156 ALR 865 and oases there 
cited). There is, however, a confiict of authority concerning the applica
tion of the principle enunciated to cases involving transportation ot stolen 
property by the thief from one state to another state in the United States, 
or from one country to another. On the theory that one state or country 
will not enforce the criminal laws or· another, the ge~eral rule that larceny 
is a continuing offense has not always been applied in these circumstances 
(166 ALR, supra; BrOlrll v. United States, 35 App. D.C. 548). In military 
law this problem "cioe'a""'"not arise tor the Articles.of War are not restricted 
in their application geographically but are applicable Viherever troops ot 
the United States may be. We are ot the opinion that the attempt of the 
accused to force their way. through the gate where the Korean guard was 
stationed am their assault upon him with the intent to make away with the 
property stolen was. an assault with an intent to commit a felony, to wit, 
larceny. 

6. For the foregoing reasons, t.he Board of Review holds tl:at the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence with respect to each &ccused as approved by the review
ing authority. 

~geAdvocate 
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DEPA...Ta1iENT OF TEE A™Y (63) 
In the Offioe of The Judge Ad.voes.ta General 

Washington 25, D. C. 

JAGK • CM 332252 18 '..:Ci ·;si:+3 

UNITED STATES ) NURNBERG JJILIT.ARY POST 
) 

v. ) Trial by G.C.M., convened at Bamberg, 
) Germaey-, 2-4 June 1948. Dismissal, 

Second Lieutenant EDWARD L. ) total forfeitures and confinement for 
BARRETT (0-2032900), AGD, ) f'i ve (5) years. 
Detachment of Patients, 385) 
Station Hospital ) 

· OPINION of the BOARD OF REVIEW' 
SILVERS, BOOTH, and LANNING, Judge Advocates 

1. The record of trial in the case of the officer named above ha.s 
· _been examined by the Boa.rd of· Review am the Board submits this, its 

opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and specitica.
tionsa 

.CHARGE Ia Violation of the 93rd Article of War. 

Specification• In that Second Lieutenant Edward L. Barrett, AGD, 
Detachment of Patients, at 387th Station Hospital, formerly 
Detachment "Bn 7810 Station Complement Unit, being then and 
there a Class.B Agent Postal Finance Officer and the Commanding 
Officer of Army Postal Unit No. 139, did, at or near Bamberg 
in Germaey, on divers occasions, b~tween about 1 November 1947 
and about 27 December 1947, as such Class B Agent a.nl as such 
Commanding Officer, have and receive for and in behalf of 
the United States, large sums of money in exchange for United 
States Postage Stamps and United States Postal Money Orders 
dlµ'ing the operation by himself and subordinates of Arwy Fost 
Office, ·No. 139, as well as mall¥ hundreds of unused United 
States Postage Stamps and a large number of unused United 
States Postal Money Orders, and did thereupon feloniously 
embezzle by converting to his own use large sums of the 
money a.nd postage stamps thus received, property·of the United 
States, value greatly in excess of fifty ($50.00) dollars. 

CHARGE Ila Violation of the 95th Article of War. 

Specification• In that Second Lieutenant F.dward L. Barrett, 
•••, did, at or near Bamberg in Ge~, on divers occasioms 
between a.bout l June 1947 and a.bo~ 26 December ~947, in 
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conjunction with Paul Mahler, Helmut Kammer, Karl M9yer, Heinz 
Burk, and others (all German nationals) as well as Frivate 
Jerry R. Rucy-an, Detachment "B", 7810 Station Complement Unit, 
wrongfully and dishonorably commit and attempt to commit I!18JV 
acts of shocking indecency and ~ross immorality; among others, 
manual masturbation and sodomy (the latter, at times per os 
and at other-times per anum), some of such acts being accom
plished upon his own person by one or more of said Gennan na
tionals, while others were consummated upon the persoIIS of one 
or more of those named in this specification. 

CHARGE Illa Violation of the 96th Article of War. (Finding of 
not guilty.) 

Specifications 1 and 2 a (Finding of not guilty). 

Accused pleaded guilty to Charge II and its specification but not guilty 
to Charges I and III and the specifications thereunder. He was found 
gui.lty of Charges I and II and the spe oifications thereunder am not guilty 
of Charge III and its specifications. The court sentenced accused to be 
dismissed the service, to forfeit all pay and allowances due or to become· 
due, and to be confined at hard labor at _such place as the reviewing au
thority might direct for five years. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of War 48. 

3. Evidence for the Frosecution 

With respect to Charge II and its specification, of which the accused 
pleaded guilty, there were received in evidence by agreement of the parties, 
as Prosecution Exhibits l to 8 inclusive, certain written statements signed 
and sworn to by seven male German nationals and one American soldier. The 
parties stipulated, accused expressly joining therein, that if present in 
court the parties signatory to the statements would testify substantially 
a.s shown in the exhibits. In view of accused's plea, and the obscene 
nature of the conduot attributed to him in these statements, no recital of 
the facts shown therein need be made. Suffice it to say, the evidence pre
sented by the mentioned exhibits fully supports the allegations contained 
in Charge II and its specification (R 11-16). 

By further stipulation there was read into the record a. written report 
of psychiatric examination of the accused prepared by Major James Galvin, 
le, Psychiatric Consultant, European Comma.nd. This report ,shows, inter 
alb., that the accused has a. history of homosexual behavior of long stand
ing but that he is •sane in the sense of ~ar 35 c M.C.M. 1928 and has not 
been subject to irrevitable Lfrresistibl.!f impulse. n The reporting offi
cer reooo;unended administrative separation of accused frOlll the service . 
(R 18). 
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The proof with respect to Charge I aild its specification will be 
swmnarized somewhat in detail. Prior to and during the time of accused's 
alleged embezzlement he was postal officer and ooJlD'Dand1ng officer of the 
139th Arm:, Postal Unit at Bamberg, Germa.n:y. 'By paragraph 39, Special 
Order.a No. 231, Headquarters U.S. Foroes European Theater, dated 19 
August 1946, he had been appointed Class B Agent Finance Officer for 
Ca.ptai:u J • .A.. Babcock, for tho purpose of disbursing postal funds in the 
Europea.:u The~t!r (R _32,33, Pros Exle). · · · 

Captai:u John A. "Babcock, AGD, Postal Finance Officer, 25th Base Post 
· Office, testified that he. was "a.ocounta.ble to the Trea.sury of the United · 

Sta.tea and the Chief of Fina.nee for all of the postal funds in the European· 
Command, ••• tha.t is, stamp stock funds, excluding money order business." 
It was the wi.tness' responsibility to plaoe Government funds ·in the hallde 
of each postal officer, who was at the S8lll8 time Class B agent disbursing 
officer. The funds OO'.l,:listed of "U.S. postage stamps, stamped envelopes 
and ca.sh." The postal offioor would sell the stamps, remit the proceeds, 
and requisition a like amount of stamps so as to replace and keep his 
stock in a "liquid oolldition. 11 Ea.ch Class Bagent postal officer ,ras re
quired to have his accounts audited on the 2oth of each month and. to for
ward a copy of the report of audit to his principal (R 24). The witness 
identified and there was received in evidence, without objeation., as . 
Prosecution Exhibit 10 a photostatic copy of a "Receipt for Trust Funds," 
W.D. FD Form 45-A., dated 20 August 1946, which is signed,by the accused _ 
and which states that on the da.te shown thereon he had received from 
Ca.ptain Babcock cash in the·amount of $10.,000.00 as a "fixed credit~ to 
be disbursed by accused as agent for Captain Babcock, accused assuming 
full pecuniary responsibility therefor. .It was noted thereon that 11This 
receipt revokes all previous receipts for funds in favor of Fra.Dk N. 
Nixon., Ca.pt. AGD. • (The record shows that Captain Babcock relieved· Captain 
Nixon as· Base Postal Fina.nee Officer on the date shown.) The receipt is 
stamped •cancelled• as of 20 Jan'L18J;Y 1948 by Captain Babcock (R 26, Pros 
Ex 10). ,Captain Babcock testified that he accepted the receipt from. ao-
cused on the 11strength11 of an audit conducted on 20 August 1946 and 
signed by two._disinterested officers. This "fixed credit11 was never 
•officially diminished• in any manner (R 27). On about 20 December (1947) 
accused reported to Captain Babcock that 11he had in his possession $10,000.00• 
(R 33). On 7, 8 and 14., January 1948 Captain Babcock per&0nally inventoried 
the aooounts of .APO No. 139. The accused was being relieved as postal 
officer and Class B A.genii Finance Officer by Second Lieutenant Daniel .A.. 
Spezzacate:ca. This audit revealed a shortage in accused's accounts of 
three thousand five hundred and ninety-three dollars ($3,593.00). As a 
result thereof Captain ::ia.bcock executed on 14 Ja.nuary 1948 WDAG0 Form · 

· 14-50 (Acknowledgment or Return of Fwlds and Statement of Balance) which 
showed a cash balanoe of $6;407.00 in the hands of accused as agent 
officer and a 11Loss of Publio funds" of $3,593.00. This statement;·wa.s 
received in evidence without objection as Prosecution Exhibit 11 (R 28., 
29). Th~ witness was permitted to refer to memoranda. he had prepared 
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' at the time of his inventory. He stated that the assets found consisted 
of $5-.201.72 in postage stamps and $1.199.55 in ca.sh (R 30). : 

On cross-ex~nation Captain B~bcock stated that he did not actually 
receive ~6,407.00 from the accused, but this a.mount; being the total 
assets discover~d, accused was relieved of responsibility therefor and 
the fund was transferred to his successor (R 36). On redirect examina
tion, Captain Babcock stated positively that since iss'ua.noe of the ~10,000 
fixed credit to the accused in 1946, there had been rw' inorease or decrea.se 
in the fund according \o the records of his office (R 41). The defense 
stipulated that accused 11had received $10,000 from the U.S. Government" 
(R 42). With further reference to his inventory, 'Captain Babcock stated. 
that subsequent to 14 January 1948 he had received information from Lieu
ten.e.m; _Spezzacatena that stamped envelopes 9f the value of $186.06 had 
been found in a compartment which constituted the base upon which the safe 
of the APO rested. These envelopes were part of the 11funds" of which the 
accused had been credited but which were overlooked when the inventory was 
ma.de (R 49-50). The witness asserted that the actual discrepancy between 
the funds entrusted to accused and the total found a.mounted to $3,597.00 . 
(R 51). 

· Captain Stephen M. Y/a.ldike, TC, Detachment B, 7810 SCU, Bamberg, 
GermaJJiY, testified that -on 27 December 1947 he, Major Louis Schiavo and 
CA.pta.i~ Vfarren s. Hutchison were duly appointed as a boa.rd of officers 
to go to Bamberg and inventory the accounts of APO No. 139. Pursuant 
thereto the three officers went to the APO, procured the keys to the sa.fe 
and made a record,of a.11 assets found. The witness identified and there 
was received in evidence with accused's consent as Prosecution Exhibit 14 -
a true copy of the report of the proceedings of the boa.rd which had been 

_'forwarded to the Commanding Officer, Nurnberg Military Post. This report 
'llhich ia signed by the officers named and approved Qn 30 January 1948° 
by the Commanding General of Nurnberg Milite.r;y Post recites, inter e.lia, 
that the board met at 1000 hours on 2 7 December 1947 to inventory the 
e.ooounts and property of APO No.· 139 "prior to turn-over to 2nd Lt Daniel 
A. Spezzaoatena, ••• vice 2nd Lt Edward L. Barre"tt ••• relieved, sick in 
hospital." Among the exhibits listed and attached to the report. is e. 
•copy VIDAGO_Form 14-49'Return of Funds a.nil Statement of Agents' Officer's 
Ba.la.nee' of 2nd Lt Edward L,Be.rrett." This exhibit shows that accused, !as 
a.gent officer of "Sub Post APO 13911 .reported to Captain J. A. Babcock on 
20 December 1947 that he .had on hand a balance of ;10,000.00 in his fund 
plus e. 50 cents overage. The report (Pros Ex 14) contains e.n itemized 
statemen~ of all the funds and physical property the Boe.rd found at APO 
No. 139. On 3 January 1948 the Boe.rd reconvened and concluded that {as 
shown by the entries cozrta.ined in it~ report) the accused was short· 

· $3,779.97 in his fUDds •. The Boa.rd also reconvened on 9 January 1948 at 
the 387th General Hospital, Stuttgart, Germany, to inform the accused of 
its findings and •to e.sk an explanation or justification for the shortage 

4 

http:3,779.97
http:10,000.00
http:3,597.00
http:decrea.se
http:6,407.00
http:1.199.55
http:5-.201.72


in his accounts." Accused was asked if he desired counsel and he replied, 
11 No, sir." He was warned of his rights under Article of War 24 and elected 
to remain. silent. The Board thereupon found that 11the evidence ac,lduced that 
public fund, US Government Post Office account of 2nd Lt Edward L. Barrett 
were found to be short in the a.mount of $3,779.9711 (R 58, Pros Ex 14). 

The defense cross-examined Captain Waldike at length as to the manner 
employed by the members of the Board in conducting the audit of the funds 
mentioned. It appeared that there were certain enlisted personnel employed 
as clerks in the APO and who had fixed credits allotted to them by the ac
cused. The amounts found in the hands of these persons tallied sub~tan
tially with the amount allotted to each. Minor irregularities in the 
handling of the funds and the keys to the safe were proven (R 60-66). 

. Second Lieutenant Daniel A. Spezzaoatena was called as a witness and 
stated that he was acting postal officer of APO 139 from about Deoe!Ilber 
until January when he signed for the fund and property, relieving accused. 
He personally observed and checked the inventory and audit conducted by 
the board o,f officers and "concurred" in the board I s findings. At first 
he had signed tor approximately $6200 but $187.00 worth of stamped envelopes 
were subsequently found in a compartment which had been overlooked and after 
being satisfied that accused. was entitled. to credit for these envelopes he 
(witness) signed a new receipt to Captain Babcock for $6,407, which amount 
the witness asserted he was accountable for at the time of tria.l. Upon 
examination by the court Lieutenant Spezz~catena asserted that his original 
accountability was approximately $6225.00 (R 68•78). Staff Sergeant John. 
J. Peregrin, Private Clyde E. Royer aild Private ·First Class Jerry R. Rucy-an, 
clerks in APO 139 during 1947, each testified at length conoerning his duties 
and the mallller of handling funds entrusted to him. At the time of the in
ventory and audit on 27 Dece!Ilber 1947 Peregrin had a fixed credit or $2,000.00 
fromecoused. Royer and Ru.n:yan eaoh had a credit of $500.00. They had each 
accounted for ani surrendered the respective credit at the time or the in
ventory. On oooasion Sergeant Peregrin had a.ocess to the sate where the 
accused kept the postal i'tu:ds. The law member, after advising Sergeant 
Peregrin that he had absolute right to refuse to 8.llSwer, asked the ser-
geant if he did at any ti:me !take ~ money personally from the safe. 11 

Peregrin asserted that he did not consider the question as a •personal 
affront" am· stated, •No, sir, I did not, sir" (R 79-90). Corporal Arthur 
R. Van Ordsdale testified that he· assisted 11Sgt11 Ru.n:yan at APO. 139 and that 
Ru.n:yan had given him a fixed credit of' about; $150.00. On either 27 or 28 
December Captain Hutchison had checked his credit am it ba.lanced out (R 114). 
It was stipulated by the parties th.at if Captain Warren s. Hatchison, FD, 
were present he would testi.t,y that he was a. member of the board of officers 
which on 27 December 1947 inventoried the assets ot APO 139, whioh was until 
that time under the supervision of' a.ocused, and 

•, \ 

"That.total assets disco-vered were $7,747.62, ot which 
$1,527.59 belonged to the Postmaster, New York, New YorkJ the 
net ba.lanoe belonging to APO 139 was $6,220.03. It wu later 
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found, on 13 January 1948, by Lieutenant Spezzacatena, air mail 
envelopes totaliDg $186.06. The total bale.nee then belongiDg to 
APO 139 was $6,406.09." (R 79, Pros Ex 19) 

In vi8'\I' of the tindiDgs of not gmlty with respeot to Charge III and 
ita speoi.fioations the evidence in respeot thereto need not be swm:iarized. 

4. For the Defense · 

No witnesses were presented by the defense. After being advised of 
his rights the aooused eleoted to make an unsworn statement a.s follows 1 

.•AcCUSEDa Yes, I am. -- I would like to make an unsworn 
statement, and I make it in the form of an unsworn statement not 
because it isn't the truth or I'm afraid to be questioned on it, 
but to eliminate possibly another day or two of this thing I've 
been through. I did not at a:.oy time take, steal, or embezzle 
om oent from.APO 139. That's all.a (R 158) 

5. Comment, 

With respect to Charge I and its speoifioation the proof shows that 
accused we.a entrusted with U.S. funds in the form of money and stamps in 
the sum. of $10,000 as a fixed credit for the operation of APO No. 1i9, The 
fund was perpetually maintained either in stamps or money. As the stamps 
were sold the proceeds would be. forwarded and a correspo~ing amount of· 
stamps returned to maintain the fwn. On 20 December 1947 accused certified 
that he had the fund of $10,000 plus a. 50i overage. On about 27 December. 
1947 when hew as hospitalized e.s a result of' an accident an inventory and 
audit was ma.de by a. boa.rd of officers and it was finally- determined by 
the boa.rd that about iS,406.00 of the fund was a.11 that could be discovered. 
The board, considerate of accused's physical colldition,·went to the hospital 
where he was confined and reported their findings to him, giving him a.n 
opportunity to offer an explanation of the shortage before they ma.de a. final 
report. He refused counsel. a.Di chose to remain silent. H:e had a. right to 
remain silent but there is a well-established legal presumption, fully jus- · 
tif'ied by human experience, that one who ha.a assumed the stewardship of 
another's property has embezzled such property if he doe.s not a.lld oe.nnot 
a.ocotmt for or deliver it at the time an accounting or delivery is required 
of him. · The burden ot going forward w1th proof of exculpatory circumstances 
then falls upon the steward and his explanatory evidence, when balanced 
against the presmnption of guilt arising from his failure or refusal to 
rellder a proper accounting ot. or to deliver the property entrusted to him, 
creates a controverted issue of fact to.be resolved by the court (CM 320308, 
Harnack, 69 BR.323,329; Cll 262750, Splain, 4 BR. (E'!O) 197, 204). 

I . 

. The r_eport of the board of offioer15 was admitted in evide~e with the 
express consent of the accused. the testimoey of witnesses other than 

/ 
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members of the boa.rd_ oorroborate the board's findings, although there 
appear to be pd.nor discrepancies in the exact a:mount of the shortage. 
The disorepa.noies can be attributed in part to the faot that some of the 

·. witnesses testified from memory, giving only approxilllate figures. But 
·a shortage in excess of $3500.00 of the funds entrusted to the accused 
was oonolusivel;y established. Neither accused's plea of not guilty _nor 
his unsworJi dell,ial a.re sufficient upon the evidence presented to overcome 
the presumption of guilt arising from the circumstances proven. The court 
was legally justified in finding accused guilty of embezzlement as alleged, 
in whioh finding we concur. 

6. · lu,cords of the Department of the Army show that accused is 34 
years old and married•. H.e was a junior assistant purser in the U.S. 
Coast Guard·prior to January 1945 when he enlisted as a private in the 

· .Anrw of. the United States. In January 1947 accused was commissioned 
second lieutenant, AUS. His adjectival efficiency ratings .a.re "Excellent." 

7. The court was legally collStituted and had. jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the.substan
tial rights of the aooused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty ani the sentence and to,warra.nt confirma
tion of the sentence. Dismissal is authorized upon conviction of a viola
tion of Article of War 93.and is mandatory upon conviction of a violation 
of Article of War 95. · 
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CSJAGK - CM 332252 1st Ind 

1 DEC 1948·JAGO, Dept. of the Army, Washington 25, D~ c. 

TOa The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated ~ray 26, 1945, there 
are transmitted herewith for your action the record of trial a.nd the . 
opinion of the Board of Review in the case of Seconi 'Lieutenant Edward 

,L. Barrett (0-2032900), AGD, Detachment of Patients, 385th Station Hos• 
pital. '-

2. Upon trial by general court-martial this officer was found 
guilty of embezzlement, in Germany_ by converting to his own use during 
the period 1 November to 27 December 1947, sums of money and postage 
stamps, property of the United States, of value in excess of $50.00, 
in violatlon of Article of War 93 (Charge I and its spec.); and of com
mitting and attempting to commit acts of indecency and immorality in
cluding sodomy per os and per anum. with certain named male German 
nationals in violation of Article of War 95 (Charge II and its spec.). 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due and to be confined at hard labor for 
five years; The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. A summary of the evidence Jnay be found in the acoompaiving 
opinion of the Board of Review. I concur in the opinion of the Board 
that the record of trial is le£ally sufficient to support the findings 
of guilty and the sentence and to warrant confirmatio_n of the sentence. 

Accused was the postal officer and Class B Agent Finance Officer 
of the 139th Arrey Postal Unit located at Bamberg, Germany. As Class 
B Agent Finance Officer there was entrusted to him ~10,000.00 in money 
and stamps, property of the United States, as a fixed credit for the 
operation of his postal unit. On 20 December ·1947 he·certified that 
he had in his possession the $10,000 f~d plus a 50/ overage•. On or 
about 27 December 1947 he was involved in an automobile accident and 
hospitalized. ·An officer was appointed to succeed him as postal officer 
and agent,finance officer. On the same day (27 Dec) a board of officers 
was c·onvened at the postal unit to inquire into accused's accounts. The 
board made a complete inventory and audit, the result of vm.ioh indicated 
that accused was short $3,779.97 in his accounts. The board reconvened 
at the 387th General Hospital, Stuttgart, Germany, where accused was then 
convalescing, informed him of its f:i.ndings, gave him opportunity to have 
counsel a.nd warned him of his rights concerning self-incrimination. Ac
cused rejected counsel and elected to rema.in_silent. The board thereupon 
ma.de a final report, finding that there existed a shortage in accused's 
accounts in the aforesaid amount. By agreement of the parties, it was 
-stipulated that if Captain Warren s. Hutchison, FD, the president of the 
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board of officers, were present he would testify to certain facts and 
figures which would show that the shortage found was subject to a. credit 
of ~186.06, which represented st8.Iilped air mail envelopes found in a com~ 
pa.rtment after the board had made its original report. The actual short
age was thereby shown to be ~3,593.91. 

The accused made an unsworn statement in which he denied embezzling 
any Government funds. 

Accused pleaded guilty to Charge II and its specification charging 
innnorality am. indecency and the defense requested that no witnesses be 
called to testify in resµict thereto. By agreement there was received in 
evidence,as Prosecution Exhibits 1 to 8 inclusive, sworn statements of 
seven German male youths and one American soldier that on numerous occa
sions between June and December 1947 accused engaged in various_ forms of 
sexual perversion, includin~ sodozey per os and per anum with named Germans. _ 
He also made gifts of money, jewelry and food to the Genru:.ns who were his 
partners in unnatural coition. 

By agreement-there was received.in evidence a report of psychiatric 
examination of the accus,ed made by a medical officer. This report state• 
that in the opinion of the reporting officer the accused is legally sane 

·but that he has a history of homosexual behavior extending from the time 
of his youth. · 

4. Departme;nt of the Army records show that accused is 34 years 
old and married. He was a junior assistant purser in the U.S. Coast 
Guard prior to January 1945 when he enlis~ed as a private in the Arriv 
of the United States. In January 1947 accused was commissioned second 
lieutenant, AUS. His adjectival efficiency rati:cgs are "Excellent." 

5. I recommend that the sentence be cdnfirmed and carried into 
execution and that an appropriate.U.S. penitentiary be designated as the 
place of confinement. 

6. Inclosed is a form of action designed to carry into effect the 
foregoing reconnnendation should it.meet with your ·approval. 

I 

2_ In.els ..,....,..,.....,..., H. ,GREEN 
1. Record of trial ·Major.General 
2. Form of action The Judge Advocate General 

. .----- -·-- --------.. 
( GCMO 197, J.h Dec ~~48):--~-
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General (73)

Washington 25, D.C. 
18 A!JG 1948 

JAGH CM 332295 

UNITED STATES ) 
) 

2D ARMORED DIVISION 

v. ) 
) 

Trial by G.C.M., convened at 
Camp Hood, Texas, 2 July 1948. 

Technician Fifth Grade CHARLES 
E. ELKINS, RA 38580944; Enlisted 
Detachment, 4005th Area Service 
Unit, Station Complement, Camp 

) 
) 
) 
) 

,Dishonorable discharge (suspended) 
and confinement for one and one
half (l½) years. United States 
Disciplinary Barracks, Fort 

'Hood, Texas. ) Leavenworth, Kansas. 

OPINION of the BOA.RD OF REVIEW 
HorTENSTEIN, WOIFE, and L'Y1£H, Judge Advocates 

l. The record of trial in the case of the soldier named above has 
been examined in the Office of The.Judge Advocate General and there 
found legally insufficient to support the findings of guilty and the 
sentence. The record bas now been examined by the Board of Review and 
the Board submits this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the fol.lowing Charge and Specifica
tion: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Technician Fifth Grade Charles E. 
Elkins, Enlisted Detachment, 4005 Area Service Unit, 
Station Complement, Camp Hood, Texas, (formerly of 
Headquarters and Headquarters Battery, 78th Armored 
Field Artillery Battalion, Camp Hood, Tex.a.ti, did, at 
Camp Hood, Texas, on or about 6 December 1946, desert 
the service of the United states and did remain in 
desertion until he returned to military control at 
Camp Hood, Texas, on or about 21 May 1948. 

He 'pleaded not guilty to and was found guilty of the Charge and Specifi
cation. He was sentenced to be dishonorably discharged the service, to 
forfeit aU pay and allowances due or to become due and to be confined 
at hard labor at such. place as the reviewing authority may direct for 
one and one-bal! years. No evidence of previous convictions was 
considered. The reviewing authority approved ·the sentence and ordered 
it executed, but suspended the execution 0£ the dishonorable discharge · 
until the soldier's release from confinement, and designated the United 
states Disciplinary Barracks, Fort Ieavemrorth, Kansas, or elsewhere as 
the Secretary ·or the Army may direct, as the place of confinement. The. 
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result' of trial was published in General Court-Martial Orders No. 58, 
Headquarters 2d Armored Division, Camp Hood, Texas, 30 July 1948. 

3. The record of trial shows that Captain James H. Davis, Corps 
of Military Police, who signed and swore to the Charge and Specification, 
was the accuser (Par 60, MCM 1928), and participated in the trial as a 
member of 1:,he court. Article of War 8 provides in pa.rt that .11 • • • .-

no of'ficer shall be eligible to sit as a member of such court when he is 
the accuser •• •" Accordingly, the trial court was not legally- constituted 

· and the proceedings are null and void ab initio (Sec 365 (7), Dig Ops JAG 
1912-1940; CM 216028, Nix, ll BR 87; CM2M693, ~, 13 BR 53; CM 232797, 
Coombs, 19 BR ~; CM ma40, Brown, 43 BR 97). 

·· 4. For the reasons stated the Board of Review holds that the record 
of trial is legally insufficient to support the findings of guilty and 
the sentence. 

2 



(75) 

JAGH CM 332295 1st Ind 

I ; _, ,·~-tJAGO, Department of the A.rmy,_ Washington 25, n.c. 

TO: The Secretary of the Army 

l. Herewith transmitted for your action under Article of War
5o½ as amended by the act of 20 August 1937 (50 Stat. 724; 10 USC 
1522), is the record of trial in the case of Technician Fifth Grade 
Charles E. Elkins, RA. 38580944., Enlisted Detachment., 4005th Area 
Service Unit., Station Complement., Camp Hood, Texas. 

2. I concur in the opinion of the Board of, Review and recommend 
that the findings of guilty and the sentence be vacated., that the 
accused be released from the confinement imposed by the sentence in 
this case, and that all rights, privileges, and property of which 
accused has been deprived by virtue of the findings and sentence so 
vacated be restored. 

3. Inclosed is a fonn of action designed to carry into effect 
these recommendations, should such action meet with your approval. 

2 Incls 
l Record of trial 
2 Form of action 

( ·acMo l6o, 27 Aug 1948). 

~ 
. THOMAS H. GREEN 

Major General 
The Judge Advocate General 
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In the Offic-e of The Judge Advocate General 
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UNITED STATES ) lID1' YORK PORT OF EMBA.RKA.TION 
) 

v. ) Trial by G.C .M• ., convened at 
) Brooklyn, New York, 26 May, .2, 

Lieutenant Colonel WILLIAM E. ) 14,16,17,18,21,22.,23 June 1948. 
RA.BB, 0-172393, 9201 Technical 
Service Unit-Transportation 
Corps Ships' Complement · 
Detachment. 

) 
) 
) 
) 

. Dismissal and forfeiture of 
four hundred ($400.00) dollars 
of his pay. 

OPINION of the BOARD OF REVIEW' 
WOIFE., B~ONl'I'Z, and LYM:H, Judge Advocates 

l. The Board of Review has examined the record of trial. in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica- · 
tions: · 

CHARGE I: Violation of the 95th Article of War. (Finding of not guilty) 

Specification 1: (Finding of not guilty). 

Specification 2: In that Lieutenant Colonel William E. Rabb, 9201 . 
Technical Service Unit, Transportation Corps Ship's Complement r.e
tachment, New York Port of Embarkation, Brooklyn, New York, did,· 
while acting as Transport CoIID'.llander of USAT General Simon B. Buckner, 

- at sea, en .route from New York, New York to Bremerhaven, Germ.any, on 
or about 20 February 1948., wrongfully sa:y to Technician Fourth Grade 
Helen F. Gorecki., a member of the ship 1s staff., to wit: "He was 
hoping that I would come up to see him, 11 11that he had his eye on me, 
that I reminded him of his old girl and would I please visit with 
him some time"., or words to that efi'ect. (Nolle Prosequi) 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that Lieutenant Colone:!, William E. Rabb, 
Transportation Corps, 9201 Technical Service Unit, Transporta
tion Corps, Ship's Complement Detachment., New York Port of 
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Embarkation, Brooklyn, New York, did, while acting ,as 
Transport Commander of USAT Simon B. Buckner, at sea, 
en route from New York, New York, ·to Bremerhaven, 9erman;y, 
on or about 8 March 1948, without official business, 
wrongfully enter the cabin occupied by Mrs. Mabel L. 
McCurdy, a dependent passenger, in violation of Paragraph 
301.01 c (8) (b), Army Transport Manual, Headquarters, 
New York Port of Embarkation, Brooklyn, New York, dated 
l June 1947. 

Specification 2: In that Lieutenant Colonel William E. Rabb, 
Transportation Corps, 9201 Technical Service Unit, Transporta
tion Corps, Ship's Complement Detachment, New York Port of 
Embarkation, Brooklyn, New York, did, while acting as 
Transport Commander of USAT General Simon B. 'Buckner, at 
sea, en route from New York, New York to Bremerha.ven., 
Germany., and from Bremerha.ven., Germany to New York, New 
York, wrongfully fail and neglect., as Transport Commander, 
to make ship's inspections as required by Paragraph 303.01., 
Army Transport Manual, Headquarters, New York Port of 
Embarkation., Brooklyn, New York, dated l June 1947, and 
Paragraph 12., Army Regulations 55-435. 

Specification 3: In that Lieutenant Colonel William E. Rabb, 
Transportation Corps, 9201 Technical Service Unit, Transporta
tion Corps, Ship's Complement Detachment, New York Port of 
Embarkation, Brooklyn, New York; did, while acting as Transport 
Cozm:nander of USAT General. Simon B. Buckner, at sea, en route 
from New York, New York., to Bremerhaven, Germany., between on 
or about 4 :March 1948 and on or about 13,March 1948, and 
return from Bremerha.ven., Germany, to.New York, New York, on 
or about 17 March 1948 to 25 March, 1948, wrongfully fail 
and neglect to stop fraternizing between female passengers 
and crew members, male passengers, and/or permanent staff, 
in violation of Paragraphs 301.0l c (8) and 211.15 a,. Army 
Transport Manual, Headquarters, New York Port of Embarkation, 
Brooklyn, New York, dated l June 1947. · : 

Specification 4: (Disa?Proved by the reviewing authority). 

ADDITIONAL CHARGE I : Violation of the 95th Article of War. 

Specification l: In that Lieutenant Colonel William E. Rabb, 
Transportation Corps,9201 Technical Service Unit, Trans
portation Corps, Ships1 _Complement D~tachment, New York 
Port of Embarkation, Brooklyn, New York, did, while married. 
and acting as Transport Conmander of USAT General Simon B. 
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Buckner, at sea, en route from New York, New York to 
Bremerbaven, Germany, on or about 7 March 1948, wrong
fully say to.Technician Fourth Grade Helen F. Gorecki, 
a member of the ship's staff, to wit: "I was hoping 
that you would come to see me", 11 that I've had my eyes 
on you, that you remind me of my old girl and would you 
please visit with me sometime", or words to that effect. 

Specifications 2, 3, and 5: (Finding of not guilty). 

Specification 4: (Motion for finding of not guilty granted). 

Specification 6: (Motion to strike sustained). 

ADDITIONAL CHARGE II: Violation of the 96th Article of War. 
(Finding of not guilty) • 

Specification 1: (Finding of not guilty). 

Specification 2_: (Motion to strike granted). 

He pleaded not guilty to all Charges aJ!d Specifications thereunder. He 
was found not guilt7 of Specification 1 of Charge I and Charge I, 
Specifications 2, 3,4 and 5 of Additional Charge I; not guilty of Specifi
cation l of Additional Charge II and Charge II; guilty of Specifications 

·1, 2, 3, and 4 o/ Charge II and Charge II; and guilty of Specification l 
of Additional Charge I, and of Additional Charge I "guilty," except the 
words "95th Article of War," substituting therefor respectively the 
words 1196th Article of War;" of the excepted words "not guilty," of the 
substituted words II gullty." · No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service and to forfeit 
four hundred dollars or his pay. The reviewing authority disapproved 
the finding or guilty_of Specification 41 Charge II, approved the sentence 
and forwarded the record of trial for action pursuant to Article of nar 
48. 

3. Evidence. 

a. For the prosecution. 

The evidence pertinent to the findings of gtlilty is summarized 
as follows: 

. Effective 1.5 February 1948,; the accused, who -was assigned, to the 
San Francisco Port of Embarkation., was reliev.ed from his assignment as 
Transport Commander on the USA.T Admiral W. S. SimmS ,with the concurrence 
of the Commanding General, San Frapcisco Port of Embarkation, and placed 
on detached service on· board the USA.T General. Simon B; Buckner, (a 
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transport under the jurisdiction of the New York Port of Embarkation) 
as Transport Comma.mer, pursuant to Par 10, Special Orders 27, Head
quarters New York Port of Embarkation, Brooklyn, New York, dated 5 
February 1948 (R 226, Pros Ex 3). On 9 February 1948 he proceeded to 
Newport News, Virginia, on temporary duty status to pa.rticupa.te in the 
trial run of the USAT Simon B. Buckner (R 321). 

During all the.times mentioned in the Specifications of the Charges, 
the accused was a married man (R 309). · 

Accused, as Transport Commander, on the USAT Simon B. Buckner, 
ma.de an outbound voyage from New York to Bremerhaven, commencing 4 M!U'ch 
1948 and ending 13 March 1948 (R 240,253). The accused also acted as 
Transport Commander on the USAT Simon B. Buckner on the return voyage 
from Bremer haven to New York between 17 March and 25 March 1948 (R 194,266). 

Specification 1, Charge rr. 

Mrs. Mabel L. McCurdy, housewife, (R 297) was a dependent passenger 
on the USAT Buckner on the voyage from, New York to Bremerhaven (R 298) • 
She occupied Cabin 134 on the Promenade Deck. The cabin had only one 
door which was locked by turning a night latch which caused a bar to 
slide and fasten the door. The lock had a chain latch at the top, the 
use of which was restricted. All passengers were requested to avoid 
the use of the chain latch for safety reasons (R JOO). During this 
voyage the accused frequently ma.de use of .her cabin to point out to 
other persons safety regulations for children, ventilat:i.on and space 
accommodations. During these times he conversed briefly with Mrs. 

· Mccurdy (R 301). Accused had other conversations with Mrs• McCurdy with 
respect to miscellaneous matters, such as the time of her attendance at 
messes. According to Mrs. Mccurdy., 11about the 5th or 6th day out on 
our voyage at about 2 o'clock in the morning, my cabin door was opened~ 
a light flashed on and by the time I raised up the light flashed off, but 
all three of my children awakened, and started screaming and I mean 
screaming. I could see the outline of a man. He stood inside my cabin 
with the door closed. It seemed to me three or four minutes. The 
children kept screaming. I was scared and finally snapped on my light. 
I then saw that the man in my cabin was the accused, Lieutenant Colonel 
William E. Rabb. I said 'You had better get out. 1 He said I I am sorry., 
terribly sorry, I will see you am apologize in the morning.' He left 
the room. I tried to quiet my children., ages six months., 18 months, and· 
3 and one-half years. I went to the nurse to get medicine to quiet the 
18 months old child" (R 302). · 

First Lieutenant Jean Barbara Koziol., ANC; the night nurse in the 
Ship's Hospital, became acquainted with Mrs. Mccurdy at that time and had 
a conversation with her (R 308) •. 
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Paragraph 301.0l c (8) (b), Army Transport Mazru.al, Headquarters 
New York Port of Embarkation, Brooklyn, New York, as changed by Change 
No. ll8, 9 September 1947, provides (R 52,53,p.lO, certificate of 
correction): 

"(8) Positive non-fraternization between male and female 
passengers, Army Staff members, and/or crew members, 

·licensed or unlicensed will be enforced. A. twenty-four 
-(24) hour guard to all entrances to passenger q~ters 
will be posted if necessary. -

(a) Females will not enter the cabins of male personnel. 
• This applies to and includes all ma.le persormel on 
the ship. (This directive will not be construed as 
prohibiting formal entertainment of passengers by 
the Ship I s Master in his office.) 

(b) Male passengers will not enter the cabins of female 
passengers, apart from strictly official business. 

(c) The rules above enunciated under sub-paragraphs (a} 
and (b), patently, carmot and do not apply to family 
units being accommodated aboard ships as family units. 

(d) .Any instances of fraternization by crew members noted 
by the Transport Commander will be · reported to the 
Master of the vessel;·a duplicate report being submitted 
to the Chief, Ships' Complement Section, indicating name, 
number and position of employment of offender, and a 
report of disciplinary action taken by the Master. 

(e) Any instances of fraternization by members of the 
permanent party will be acted upon aboard the ship; a 
report being submitted to Chief, Ships I Complement 
Section, indicating name, rank, ASN, and assignment . 
of the offender, together with a report of the circum
stances am disciplinary action taken. If courts-martial 
of an officer is indicated, the charge sheets and all 
necessary documents will be prepared at the time and 
submitted to Chief, Ships' Complement Section, Water 
Division, N.Y.P.E., at the termination of the voyage." 

Specification 2, Charge II. 

The Transport Commander, before.sailing on the outbound voyage to 
Bremerhaven, was oriented with regard to the provisions of Transport 
Manual by representatives of the Water Division of the New York Port of., 
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Embarkation, Brooklyn, New York (R 230). The ship carried f~st class 
passengers, as well as troop passengers. ~ 

First Li_eutena.nt Marguerite Brierley, A.ssi:3tant Transport Commander, 
had a conversation with the accused prior to the outbound voyage to 
Bremerhaven concerning the inspection of the first cl~ss passenger.cabins. 
He stated that there would be no inspections of the first class cabins; 
that he did not want the passengers to be inconvenienced by any inspec- . 
tions; and that·any information would be brought to him by the stewardesses 
(R 236,240,247). Therefore, no inspections of the first class cabins 
were made by the Assistant Transport Commander during the voyage (R 254)_; 
and she knew of none having been made (R 277). 

The Transport Surgeon on the voyage was Milton Shoob, physician in 
civilian life (R 173). Lieutenant Dereamer was Chief Nurse and there . 
were five enlisted men and four WACs in the ship 1s hospital (R 174). Due 
to the very heavy sick call, only two ten o•clock inspections were attended 
by the Transport Surgeon (R 175,176); however, the ship's mess was 
inspected at least ome a day by the Transport Sllrgeon (R 176). The 
Transport Surgeon attended at least two ten o'clock inspections (R 177). 

Colonel Clifford B. Cole, FA, was the Senior Unit Commander on the 
return voyage of the USA.T Simon B. Buckner to New York (R 198). Colonel 
Cole was oriented by accused in respect to his duties and was informed 
that his duties pertained solely to that of the troops arxl that the 
Transport Commander woul_d inspect the first class cabin passengers (R 
199). Colonel Cole spoke to the Transport·comna.nder about the composi
tion of the inspection party and the route to be followed. The- subject 
was also discussed with Chief Mate. of the vessel, lh-• F. J. Codon.er (R. 
190). Accused am Mr. Cod:merwere not in agreemen~ as to the composition 
of the partyJ the areas and route to be follCM'ed in the inspection (R 
191). Accused stated that he desired to follow the New York Port of 
Embarkation instructions in the matter and that the inspection of the 
galleys and pantries in public places should follow the troop inspection 
as the Senior Unit Commander was only concerned with the troop inspection 
and it was desirable to complete the troop area inspection so that the 
troops should go belowr (R 192). In this matter, neither the Senior 
Unit Commander nor the Chief Officer nor the accused were in accord. 
On the·first day out accused attended the ten o'clock formal inspection 
where the Senior Unit Commander and his staff were present (R 202). The 
inspection lasted about an hour and a half and proceeded through troop 
areas, latrines, and galleys (R 182). On Saturday, 20 March, a further 
ten o'clock inspection was held at which Colonel Rabb was not present. 
Captain Lioi represented the Transport Commander. Mr. Codoner, the 
Chief Officer, was also present (R 203). This inspection pro.ceeded 
through the same areas except that at eleven orclock Captain Lioi; Post 
Exchange Officer, dropped out of the party and proceeded on his other 
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duty (R 108). On the following day no inspection was had as it was 
Sunday. On Monday;, the 22nd of March, Captain Lioi represented the 
Transport Commander•. Mr. Codoner and Colonel Cole were present (R 204). 
The inspection proceeded as on the previous day. The following day 
both Captain Lioi and Sergeant Malone of the Trantiport Commander's Office 
were present (R 206). The inspection on the 24th of March was similar 
in all respects to. the one on the previous day. The ship docked on the 
25th of March in New York (R 206). The troop inspections were not made 
to the satisfaction of the Senior Unit Commander (R 207). At the first 
meeting Colonel Cole made a protest to the Transport Commander· concern
ing the same but made no further protest after that date (R 207). When 
all the formal inspections commenced, the Transport Commander or a 
representative of his office was present (R 218). On several occasions 
the Transport Commander or his representative dropped out of the inspect
ing party before the inspection was finished (R 188). The first clas~ 
cabins were not inspe1ted by either Colonel Cole or the Chief Officer 
(R 189). , . 

Transport Manual of New York Port of Embarkation, as changed by 
Change No.·57, dated 13 March 1947, provided by Par 303;01 as follows: 

•
"Transport Commander and Senior Unit Conuna.nder and the Transport 
Surgeon and the Master or his representati. ve wili inspect all 
troop ~d passenger areas, including troop _and passenger galleys 
each morning at 1000 hours except Sundays." (R 193) 

Paragraph 12, Army Regulations 55-435, dated 1 September 1942,1 

provides: · 

"12. Transport inspection.--a. The commanding officer of troops 
or his representative, accompanied by the.master or his representa
tive, the officer of the day, the police officer, and transport 
surgeon, will inspect all troop spaces, including troop galleys, 
etc., each morning at 10 o'clock except Sunday. 

· b. All officers making inspections on board ship will care- · 
fully observe any damage to or loss or destruction of any of the 
ship's fittings or property which may have been caused by individuals, 
and will make innnediate report thereof in writing to the commanding 
officer of troops, who will thereupon take action, as prescribed 
in Army Regulations, for f:ixing the responsibility and securing 
restitution to the Govermnent for such damage, loss, or destruction 
as has been due to carelessness, wilfulness, or neglect. Copies 
of each report and action thereon will be furnished the master. 

c. Orders will be issu~ by the comna:nding officer of troops 
requiring all staterooms to b~ vacated daily for cleaning ~nd 
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inspection at the fixed hour. The police officer and company 
commanders will cause a cleaning to be given the areas under 
their control prior to taps. They will make an after taps inspec
tion to insure the thorough cleanliness of their respective 
areas., and that adequate ventilation is provided in troop quarters. 

d. When practicable., the troop quarters are to be cleared of 
all persons except those detailed to clean them., daily., from 8 a.m. 
until morning_inspection is completed. 11 

SP!"cification 3, Charge II. 

The ship's passenger list., both outbound and inbound., . included troops 
and dependents. Field grade officers were berthed with their wives in 
first class cabins on A Deck (R 248 and 198). The wives of other officers 
and of enlisted men were berthed in groups in cabins set aside solely for 
female dependents. To restrict soldiers in certain areas a guard was 
established (R 200 and 369). No male personnel without a pass were 
permitted in the female dependents• area (R 219). Passes were given 
out to all husbands by roster and at the same time they 19ere warned to 
observe visiting hours' limitations., 1000 hours to 2200 hours., to leave 
doors open and not to annoy other female passengers (R 219,371; Def Ex. 9). 

Thi.ring inspection trips by Technician Fourth Grade Helen F. Gorecki., 
who was required to walk through the various-passageways and stairwells 
of the vessel during the day and up until about_2230 hou~s of night., she 
noticed the husbands in the room of their wives sitting on beds with 
them (R 82.,96.,97). During such times there were other women passengers 
present·in the·cabin (R 98). 

Sergeant Lorraine Smith., 9201 Technical Service Unit-Transportation 
. Corps., Ships' Complement Detachment., 'also saw men in the cabins occupied 
by female dependents(~ 153). The doors were open and other women were 
in the cabin at the same time (R 154). On the return voyage there were 
quite a few instances when the same conditions prevailed (R 158); however., 
she believed that all' of the men in these cabins were visiting their 
wives (R 158). 

' 
· First Lieutenant Marguerite Brierley., the Assistant Transport 

Commander., also saw males in dependents' quarters, sitting and talking 
or lying in beds while other females were present (R 248). These matters 
were reported to the Transport Commander, on the voyage over to Bremerha.ven, 
who said that he did not wish to keep males and females apart on the ship 
(R 249).· On the return voyage., inbound to New York., the accused restated 
his policy not to disturb first class passengers (R 255). During this 
voyage a passenger in Cabin 237., in which there was berthed a woman and 
a fourtee:p year old daughter., another woman with a five year old child., 
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and another woman and her eighteen month old infant, stated that the 
husband of the last mentioned woman had II stayed all night in that cabin" 
(R 256). This was discussed also with the Transport Commander and he 
said in reply nr am surprised we do not have more of them staying" (R 
256). Miss Ll.ghtfoot of Cabin 260 complained also that the husband of 
one of her eight cabin mates came into the cabin at 8:30 in the morning, 
shaved and remained there ~11 day. She had no privacy and the visitor 
generally came in before she got out of bed (R 257). Lieutenant Brierley 
stated on cross-examination that the women lying in bed Were there because 
of seasickness in all probability (R 268), and that during the times that 
the men were in the cabins the doors were always open (R 263}. The 
Senior Unit Connnander made an announcement on theJoud speaker about the 
third day out.. of Bremerha.ven (R 311) to the effect that there would be 
a curfew for husbands. Prior to the announcement there had been no 
limit to the length of the visit of the respective husband (R 284). 

Par 211.15, Army Transport :Manua_l, Headquarters., New York Port of 
Embarkation., dated 1 June 1947,.is as follows: 

11 211.15 ACCOl.lMODATIONS., AREAS, VISITATION OR ~UESTING .OF 
QUARTERS BY UNAUTHORIZED PERSONNEL, FRATERNIZING.- a. The Transport 
Commander will stop all fraternizing between female passengers and 
crew members., male passengers, and/or permanent staff; posting a 
twenty-four (24) hour guard to all entrances to passenger quarters 
if necessary. 

b. · The Transport Cownander will orient all permanent 
party p~rsonnel under his conrrnand as to courtesy toward passengers 
and will draw a line of dema.rkation where female courtesy ceases 
and fraternization begins. 

* * * d. The Transport Commander and the Master will prohibit 
invitations from crew members to passengers, and vice versa, to 
visit their cabin staterooms., fo 1castles, or other assigned areas 
or quarters., or the acceptance of such invitations, for any purpose 
what-so-ever. Passengers found in such quarters or areas will be 
removed by both the Master and/or the Transport ColilIIla.Ilder. Licensed 
and unlicensed crew members 1 areas will be roFF LIMIT~'· to all 
traveling personnel, regardless of branch of service or category. 
(See par. 301.01 c (8) for regulations regarding formal entertain-
ing by the Master. ) * * * 

i. The Master will cause notices, 1. Privacy of Passengers' 
to be posted in conspicuous locations throughout the ship and will 
be responsible for the enforcement of the regulation in its entirety. 
See par. 110.07, this manual, for the cited u. s. Coast Guard · 
Regul~tions, stated in full. The Transport Commander and the Master 
will take vigorous action to insure the unimpeachable conduct of 
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military personnel and crew members toward female passengers. 
The undesirable potentialities of the slightest misbehavior in 
this respect are obvious. Onl:y the strictest discipline can 
maintain the·necessary degree of propriety. Both the Master and 
the Transport Commander will be responsible for maintaining of 
such discipline. Strict enforcement or existing Coast Guard 
Regulations, maritime laws, A:i:Jrr:r' Regulations, port directives, 
and Ship's Standing Regulatio~s, wi.th full punishment for the 
least infraction is directed. The necessity for exemplary conduct 
on the part or Army and USA.T personnel on board cannot be too 
strongly stressed.11 (p. 7,8, Certificate or correction) . 

Par 301.0l c. (8) as changed by Change No. ll8, dated 9 September 
1947 is as follows: 

11(8) Positive non-fraternization between male and female 
passengers., Army Starr members., and/or crew members, 
licensed or unlicensed will be enforced. A twenty-four 
(24) hour guard to all entrances to passenger quarters 
will be posted if necessary. · 

* * * 
(b) Male passengers will not enter- the cabins of female 

passengers, apart from strictly official business. 

(c) The rules above enunciated under sub-paragraphs (a) 
and (b)., patently, cannot and do not apply to family 
units being accoIDlllOdated aboard ships as family units." 
(R 52.,53,96; p.l0., Certificate of correction) 

Specification l, Additional Charge I. 

While at sea., and on or about 7 March 1948 (R 85) during the out
bound voyage ·to Bremerhaven., Germany, Technician Fourth Grade Helen F. 
Gorecki., a member of the WAC Detachment 31A., Fort Hamilton, Brooklyn., 
New York, assigned to the Buckner as an assistant in the formula room 
(R 82)., came to accused with a complaint about a "misunderstanding with 
the Medical First Sergeant in the hospital." Arter discussion of this
matter he said "he was glad that I came up. to see him, and he had his 

1 

eye on·me for a long time, and wished I would come up sooner, he would 
like to get together with me and I reminded him of his old svreetie11 etc. 
(R 86). In explanation of the words, etc., she further stated; "He 
asked me to come up and visit him or an evening some ,time, we would have 
a talk about our likes and dislikes and have a lot or fun some evening" 

· (R a7). Sergeant Gorecki said nothing to the accused but just walked 
out ot the room (R 87). At a furt~ conversation with Colonel Rabb 
in the formula room., about eleven·o 1clock at night., he said "he wanted · 
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·to know what I was doing in the forrmila room at that hour.tt "I explained 
to him and he told me to come up to visit with him' (R 90). '"I replied 
that I had too much to take care of and that I was going to fix rrr:i girl 
friend's hair and it was awfully late that. night~~ He said "Well I'll ' 
be waiting for you" and he also said that "the door would be shut but 
it's o.k. for me to come in and to make sure that no one is in the 
passageway at the time" (R 90). He then left the formula room (R 90). 
She returned to the dispensary and tal.ked to one of the VIA.Cs for a 
while (R 91). Later while- returning to her own room accompanied by 
WAC Sergeant Smith, she passed Colonel: Rabb' s off4:e. The door was 
open and he motioned for them to come in (R 92). 

b. For the'defense. 

Accused, having been advised of his rights by the law member and 
by defense counsel, testified, in substance, as follows (R 485): 

He was born 16 February 1893, at Point, Texas. He attended Texas 
Military, Acadenzy-, Terrell, Texas and Weatherford College, where he 
remained one year. He also attended.Brittons Training School at Cisco, 
Tex.a,, for one year and Alexander Collegiate Institute, at Jacksonville., 
Texas. He graduated from Cumberland University Law School, at Lebanon, 
Tennessee, and received a degree of LLB (R 486). He was shortly there
after admitted to the Texas Bar. In 1916 he was elected a county judge 
of Raines County, Texas. In 1917 he resigned to enter the military 
service as a private at Kelley Field·, Texas, and served about one year~ 
In July 1918, he married at San Antonio, Texas. He then attended 
Officers Training School. at Camp Zachary Taylor, Kentucky, in September., 
but was discharged on 30 November 1918 due to the end of the war, as 
a Staff Sergeant (R 486). . From 1919 to 1924.a. he joined his father-in
law in the wholesale grocery business in Atlanta, Texas. While so · 
employed, he became principal of the high school, teacher of science 
and football coach. In 1930 he re-entered the practice of law in Atlanta, 
Texas •. In 1921 he organized a National Guard Company and became Captain. 
He remained Captain for riine and a half years and then took a voluntary 
reduction to First Lieutenant, becoming Commanding Officer of Battalion 

.Headquarters Company. He remained in that capacity about ten years. 
When called to Federal service in the fall of 1940 he had been nineteen 
_and a half years as a compaey grade officer (R 488). He attended a · 
thirteen-week course at the Infantry School, Fort Benning, ·aeorgi,a. 
He returned to his regiment, 144th Infantry, 36th Division, and was 
..,romoted to Captain (R 488). He was assigned as instructor for infantry 
tactics and declared over-age in grade. He 1m.s at home on terminal. 
leave when the Pearl Harbor disaster was announced. He was O'l"dered 
back to active duty., sent to San Antonio, Texas, to open a censorship 
station. After six months, he w~t to the New Orleans Port of Embarka
tion as instructor., then to Indiantown Gap, Pennsylvania.· He was 
promoted to Major 1n September 1942.· In November 1942, he served at 
the Training Doctrine Desk at the Pentagon Building, ·washington., D.C • ., 
again at New Orleans Port of Embarkation and at. the Los A:ngel~s Port 
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of Embarkation (R 489). In March 1944 he w~s assigned to the $11th 
Port Battalion as Connnander. He took the battalion to England and to 
Cherbou.rg, France., in July 1944. In January 1945 while at Lucky Strike 
Camp near Cherbou.rg, he was promoted to Lieutenant Colonel. He then 
moved to Marseilles for redeployment to the Pacific. A.s commander of 

· the 521st Battalion he served at Manila under Major General Plank (R 490). 
In December 1945., he :t;lew home to attend his daughter's wedding and went 
on leave. He then reported to the San Francisco Port of ]}nbarkation and 
was assigned as Transport Commander of the USA.T Admiral Simms., on which 
he served for over seventeen months. The voyage to Bremerhaven was the 
only one made on the USA.T Buckner. His efficiency ratings were all 
superior. On 23 July 1947, he was made a full Colonel in the Reserve 
(R 491). After the return of the USA.T Buckner from Bremerhaven., the 
Superintendent of the Water Division relieved him from duty.,-for 
"certain derelictions" and stated that he was going to be cou.rt-martialed 
(R 492). He was also directed to reply to a letter concerning derelictions 
(which is spread on the minutes, R 493)., which he did., mak:ing a general 
denial of same (R 494). In a conference with Colonel Mott, he stated 
that he believed that he violated ho law whatever and "if there has 
been a:ny small dereliction of duty it was not known to me and could be 
corrected across your _desk.ff (R 494). 

•As to Technician FoUI'.th Grade Helen F. Gorecki., some time in 
February she came to his office With a complaint about the Medical 
Sergeant Major. He said he would talk aoout the matter to the Transport 
Surgeon. He saw her again several days later in the i'ormula room. He . 
was outside of a low dutch door. He said that-she did not come back 
for the report., that he had expected her., that apparently nothing could 
be done about the matter (R 499). He also said that if she bad arry 
complaints to bring them to him; however., he had no conversation with 
her that he "had his eyes11 on her or that she "reminded him of his girl 
friend" or other alleged statements (R 500). 

Mrs. Mabel L. Mccurdy was a passenger on the outbound voyage to 
Bremerha.ven. She ..had three small. children. She came aboard about 4 
March 1948. She came to the office several times. The calls were about 
matters of ventilation., heat and plumbing. On one occasion she called 
~ there were two enlisted men in the office. She did not register her 
complaint. He said he would call on her immediately but it was midnight 
before he got around to it•. He knocked on her cabin. She came to the 
door and opened it. The children began to cry. She became incensed 
and he apologized (R 507). The next day she talked to him and the 
incident appeared to be forgotten. He assisted her subsequently with 
her children. They appeared to be on a friendly basis (R 508). 

Since World War I he has 'sutrered from seasickness. ·The Air Corps 
transferred him as a consequence or, an equilibrium test. He was seasick 
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on severa1 occasions on this voyage•. Seasick pills nauseate him.. Some 
relief is obtained ·by lying on a bed. On several occasions an acute 
seasickness prevented him from performing his duty (R 509). 

In regard to inspections: On the outbound voyage., Colonel Connor., 
the Commanding Oi'!'icer of the Troops, was ·properly oriented at Camp. 
Kilmer., New Jersey. · He came aboard with the advance party a day before 
sailing. He had the situation well in hand and was thoroughly indoctrinated 
as to his duties (R 510). About two hours before the ship sailed., Colonel 
La.stayo conducted a further olimtation with the master and senior unit 
commander. Inspections on the outbound voyage were conducted in a very 
fine manner and in accordance with the rules of the New York Port of 
Embarkation. ·0n the return voyage., however., there was no orientation 
or the Senior Unit Commander prior to his embarkation. Colonel Cole 
came aboard the ship a day after the advance party had boarded. He was 
uninformed by the Port of his assignment as Senior Unit Comma.mer and 
also uninstructed. The Port sent a copy of his orders and they were 
delivered by the Sergeant Major after he had come aboard. Just prior 
to lunch time he ·came to the Transport Commander's o.rtice and asked to 
be oriented and asked to learn the names of the staff. As a passenger 
orientation had ·just been completed., it was suggested that he and his 
staff be present the following day and receive a complete orientation at 
that time. After lunch., an effort was made to see him., but it was not 
until that evening that he returned and asked to be shown the location 
or the guard posts (R 511). The next morning Colonel Cole and his staff 
were properly oriented after the inspection. Questions were asked am 
all parties seemed to understand the rules and regulations~ Colonel Cole 
did not complain at that time that he did not receive sufficient coopera
tion. The first inspection was attended by Colonel Cole., the Chief' 
Officer., and all of the ship's staff, which included about twenty persons. 
On the next day Mr. Codoner., the Chief Officer., insisted on some changes. 
He desired to have a buck slip made when repairs were requested. He 
desired to omit making the inspection himself., and he desired to have the 
inspection party meet at a different place. These matters were talked 
over lf"ith him and the New York Port of Embarkation regulations read to 
him in pertinent sections. On the second inspection about twenty persons 
comprised the inspection party. Mr. Codoner wanted to inspect the kitchen 
refrigerators and mess halls first. Colonel Cole wanted to inspect-~he 
troops so that he couJ.d permit them to go below deck. The Transport 
Surgeon desired,to return to bis sick call as soon as possible. The 
inspections were lengthy and included. all of the compartments available 
to troops, such as mess halls., galleys., refrigerators., theaters., and 
all public places. Inspections., however., did not include the first 
class cabins. The regulations in regard to inspection of these cabins 
were not fully understood.. It was realized tbatit was not required 
that the whole inspecting party inspect these cabins. It seemed proper 
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that the Steward's Department should keep these cabins prop~ly 
cleaned. The Steward's Department did no.t wholly cooperate. ' They . 
refused to clean the chapel. This had to be cleaned by volunteers. 
They refused to remove certain crayola marking_s on the bulkhead in the 
vicinity of the chapel and in the ladies' room. It was necessary fo:r 
these to be removed by the Transport Commander himse:J,.£, as he could 
find no one who was willing to do the work (R .513) •. 'He attended a five 
day class for Transport Commanders at San Francisco and, due to this 

. training and understanding, he was in error in the inspection of the 
first class cabins; but at all times he knew that he was operating 
according to the New York Port of Embarkation rules and he did the 
best he could to follow the requirements and so stated to Major Looper 
before leaving on the long trip (R 514). This was his first trip 
operating under the New York Port of Embarkation rul.es and he "accidentally 
fell into the wrong procedure" (R .514). · ' · · 

The defense of Specification 2 of Charge n is, in substance, that 
there was no objection to the inspections on the outbound voyage; that 
in regard to the inbound voyage, either he or a number or his staff 
inspected the enlisted men's areas.and public places every day. The 
ten o'clock inspection did not include an inspection or the first class 
cabins. As to this, he himsaf inspected uvarious parts of the cabin · 
areas every day, spot-checked" (R .51.5). · In all the official inspections 
a representative from the Transport Commander's Office was present (R .516). 

In regard to fraternization, he interpreted the word.to require 
illicit relationship (R .516) as meant au.ring the war. During orienta
tion talks, he took notes•. His notes show no intermingling or unmarried 
people. This policy was openly discussed on the ship (R .516). 

Cross-examination: He signed a certificate that he had read the 
Transport Manual (R .519). He read the section of the Transport Manual 
concerning inspections (R 521). He did not notify the first class 
passengers that their quarters would be inspected (R .522). He did 
not make a statement to Technician Fourth Grade Helen F. Gorecki, that 
"I was hoping that you would come to see me" etc, as stated, but he did 
say that he was uglad she came to see me"· and that "her eyes reminded'. 

.me of an old girl friend of mine" (R 530). He positively did not say 
"when·you get through come and see me" (R .531), nor "I waited for you 
last night" (R .533). In regard to fraternization, he intended to follow 
carefully the New York Port o:t Embarkation Book, but that "was one of 
the errors I made" (R .535). In regard to the conversation 1ti.th Lieutenant 
Brierley concerning inspections of first class cabin space, he did say 
that he "didn't want any inspections made of the female cabin quarters" 
but this inspection referred to the ten 6 1clock formal inspection (R 537). 
He did not £eel it was necessary· for the Senior Unit Commander to inspect 
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the first class cabin areas (R 537). In regard to Lieutenant Brierley1s 
statement concerning the use of stewardesses for inspection, he was not 
correctly quoted. He used the stewardess to report the desf:res or 
necessities of the first class cabin passengers {R 537). He had a 
conversation with Miss Lightfoot during which Lieutenant Brierley was 
present., in which -she complained th.at a husband wasmaving in the cabin, 
but took corrective action in the matter and Miss Lightfoot was satisfied 
(R 539). In regard to Mrs. Collins' complaint., that a husband slept in 
the cabin all night., that was true; it was a no.I. 369" who broke the 
rules. Corrective action was taken and the complainant expressed· 
satisfaction with the manner in which the violation was handled (R 541). 
After the curfew., he "spot-checked11 to see that the rule was observed 
(R 541). Lieutenant Brierley did not discuss with him the matter ot 
men being dressed or partly dressed or lying in bed., in company with 
a female (R 542). In regard to the Mccurdy incident., the time of the 
call was a little before midnight. He knocked first am. she came to 
the door (R 542). He did not .go into -the room. He did apologize for 
disturbing her at th.at late hour (R 543). 

Redirect examination: Colonel :Mott did not say in his briefing 
on fraternization that all male personnel, even husbands of wives, were 
to be excluded (R 547). The only instances of failure o:f a soldier to 
observe ·the curfew which were reported to him were those reported by 
Mrs. Collins and Miss Lightfoot (R 547). 

Recross-examination: He did o:tient Colonel Cole .in regard to his 
duties but it was on the :following day (R 548). · He had no conversation 
with the Provost Marshal wherein he said that the first class cabins 
were outside of his jurisdiction (R 549). 

Examination by the court: He removed crayc;la markings .trom the 
bulkheaas because the Steward I s Department had re:fused to remove them 
(R 549). The: married.troop class passengers could use the lounges 
(R 549). The trouble with the Steward1 s Department arose out of the 
requirement that light lunches at night would be served.. He required 
that that policy be carried out (R 550). Mr. Zetting refused to give 
light lunches until required by the Master (R 552). Therea!ter, he 
refused to cooperate (R 550). They re:fused to clean up the auditorium . 
and man the elevator (R 551). The only trouble with the Deck Department 
was that Mr. Codoner was opposed to going on the inspections (R 5.51). 
He did not use soldiers to clean up first class ca.bin areas or prepare 
night meals for the cabin passengers as it was contrary to the "school-
ing in San Francisco" {R 553). · · 

4. Comment. 

, Charlges I and II and the spe~ifications thereunder were ,·p~erred 
on 12 April 1948 and re:ferred to trial on 23 April 1948 (R 31) ·and were 
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served on accused on the·sa.me date (R 40). The court-martial initially 
convened on 26 May 1948 and both accused and prosecution duly exercised 
their rights or challenge. The members or the court and personnel or 
the prosecution were then sworn (R 7). Thereupon the court adjourned 
to 2 June 1948 (R 7,18,19). On this latter date, due to illness ot 
accused, the court again adjourned to meet at the call or the president 
(R 19,23). The court reconvened on 14 June 1948 at which time Lieutenant 
Colonel Matthewson, a member of the court, formerly absent, assumed his 

. seat as a member or the court. He stated that he had read the transcript 
'ot the previous proceedings. He was then sworn (R 24). Derense objected 
to him being added as a member (R 24) but stated that he did not desire 
to challenge him for cause (R 2,5). There was no error in allowing him 
to sit (par 38£, 1CM 1928; CM 201781, Thesenvitz). 

Prosecution with permission of the court then amended specification 
l or Charge I and specifications l, 2, 3 and 4·or Charge II (R 2,5). 

, Since these amendments did not make any substantial changes, this was 
not error (paragraphs 41.c and 73, :MOM 1928). The accused was not misled 
or prejudiced thereby. - · 

Accused was arraigned on 14 June 1948 on Charges I and II and 
specifications thereunder except specification 2 of Charge I (R 29). 
The court then adjourned until 16 June 1948. On this latter date 
accused was· arraigned on Additional. Charges I and II and the specifica
tions thereunder (R 37,38, and certificate or correction). It appears 
that Additional Charges I and II and the specifications thereunder were 
preferred on 27 Y.a.y 1948 and referred for trial on 10 June 1948. Since 

. the court was sworn on 26 May 1948, it was not competent to hear 
_ additional ch@,.rges which the accused had no notice to defend and · 

regarding which the right to challenge had not been accorded him (par 
62, p.48, 1CM 1928). This would include all of Additional Charges I 
and II and all specifications except specification l of Additional. 
Charge I. 

' It appears that specification l .of Additional Charge I was sub-
stantially the sa.m&·as Specification 2 of Charge I. However, prior to 
arraignment on specification 2 of Charge I, prosecution entered a nolle 
prosequi as to this specification "subject to its being re-incorporated 
in Additional Charges thereafter to be preferred" (R 2,5). As to this 
specification, therefore, the accused was tully advised and his rights 
of challenge ,rere fully accorded him. While this specification is 
nominally a specification of an Additional Charge, it was in effect no 
more than an amendment of specification 2 of Charge I. The accused was 
not misled nor were his substantial rights prejudiced because of his 
arraignment on this specification. 
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Accused was not found guilty of the Additional Charge under 
Article of War 95 but was found gullty under the 96th Article of War. 
This was the same Article of 1'/ar under which Charge II was pre£erred. 
Hence his rights were not prejudiced because of this finding in view 
of the fact that he was also found gullty of Charge n which was 
preferred under the 96th Article of War. 

Accused moved to strike Additional Charges I and TI and specifica
tions thereunder prior to arraignment (R 49,50,51), and at the conclusion 
of the _testimony again challenged the court I s jurisdiction to try him 
thereon (R 558,559,560). · The fact that the court erroneously heard 
evidence on and considered specifications under Additional Charges I 

.and II (Except specification l of Additional Charge !,discussed above), 
does not constitute substantial error in this case. Accused was found 
not guilty of such_ specifications. Since such specifications alleged 
distinct and separate offenses from those alleged under Charges! and II 
of which accused was found guilty, it cannot be said that such evidence 
influenced finding upon Charges I and II and the specifications thereunder. 

It appears that during the course of the trial the court ruled on 
several occasions that argument on motions would not be included in the 
record and such argument was excluded (R 41,43,44,45,47,48,52,l00,559). 
A careful ex.a.minatioll of each such ruling indicates that accused I s 
motion or objection was recorded and the record includes so much of the 
proceedings as was necessary for a proper understanding of any objection 
made or question raised with respect to an argument. Such rulings of 
the court did not constitute error (App~ndix 6, p.260, 1CM 1928). 

Accused ma.de motions to strike specification 3 of Charge II. There
upon ·prosecution stated to the court (R 44): "at this time, be£ore 
answering the motion in rebuttal,.! desire to amend specification 3 
of Charge TI, which now reads in part, 1USAT General Simon B. Buckner, 
at sea, en route from New York, New York, to Bremerhaven, Germany, and 
return to New York, 1 to read as follows: 

11USAT General Sim.On B. Buckner, at sea, en route from New 
York, New York, j:,o Bremerhaven, Germany, between on or about· 4 
March 1948 and on or about 13 March 1948, and return from Bremerhaven, 
Germany, to New York, New York, on or about 17 March 1948 to 25 · 
March 1948."_ (R 45) · 

Defense objected to this as being a substantial amendment· {R 45) but· 
the amendment was permitted by the court (R 45). It is to be noted 
that accused did not object to the specification because of its failure 
to allege a date. There was no error in the action of the court. The 
amendment did not change the nature of the offens_e. 
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Prosecution witness, Helen F. Gorecki, on cross-e.xa.minatiqn, was 
asked if she bad made a written statement te Captain Schroeder on 6 April 
1948. She testified that she had. She was then asked if she recalled 
saying in that paper anything at an· along the line she had just testified 
about what occurred on 9 March 1948. Tbepaper was banded to witness to 
read and she indicated in the statement what she had said. on further 
questioning it was shown that other matters included in her testimony 
as having occurred on the loth of March were not included in the state
men.t. Defense refused to introduce the written statement. On redirect . 
examination prosecution bad the witness identify this written.statement. 
It was admitted into evidence· over objection of accused as Prosecution 
Exhibit 2 (R 120-126). This did not prejudice the substantial rights of .. 
accused since her testi.mocy as a witness included all matters coTered 
by the, statement. ' 

Specification 1, Charge II. ' 

The evi.dence was sufficient to sustain the findings of gllil"j;y as 
to specification l of Charge II. The testimony of Mrs. Mabel L. Mccurdy 
established that at about 2:00 a.m. on the 6th day of the voyage the 
accused, without knocking, entered her cabin and fl.ashed the light on 
and off. This awakened the witness and her children. They were 
frightened and the children began to scream. She then .turned on the · 
light .and ordered accused to leave the ca.bin. He apologized and left. 
There was nothing to indicate that the intrusion was because of official 
business•. The accused denied entering the cabin although he did admit 
that he knocked on the door at about midnight. There'was a disputed 
issue of fact and it was for the court-martial to determine the credibility
of the witnesses and the weight to be given their testimocy. The conduct 
of accused as related by Mrs. McCurdy constituted an.unwarranted intrusion 
and was prejudicial to good order and as such was a violation of the 96th 
Article of War (CM 257015, Reid, 36 BR 391,394; CM 250863, Arnold, 33 BR 
69,76) •. Accused's position"'"a."s"transport commander did not authorize 
him to enter cabins on personal missions under such circumstances as to 
frighten, annoy and inconvenience passen~rs. The fact that accused 
apologized for his actions, rather than explained or justified.them at 
the time of the occurrence indicates a consciousness of guilt. 1 

It is noted that the-specification alleges a violation of par 301.01 
c (8) (b) Army Transport Manual, Headquarters New York Port of Emba.rka- · 
tion. This subparagraph provides: 

11Male passengers will riot enter the cabins of female passengers~ 
apart from strictly o~ficial business. 11 

It is clear from a reading of the e~tire Section.301.01 c (8) that there 
is a differentiation between Army Staff members and passengers. Accused 
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was not a passenger within the meaning of subparagraph (b) and hence 
did not violate such subparagraph or aey other parts of the :Manual 
paragraph as alleged. However, since the conduct of accused was 
expressly set out and alleged to be wrongful, if in fact,the evidence 
established that it was wrongful, to wit: disorderly conduct, the 
further allegation in the specification that it violated a certain 
Marmal provision can be treated as surplusa.ge (CM 211420, McDonald, 
10 BR 61,62; CM 258105, Croslin, 37 BR 309,310). 

Specification 2, Charge II. 

The evidence was sufficient to sustain the finding of guilty of 
this specification. The undisputed evidence established that accused 
not only failed to make inspections of first class cabin areas but 
directed that such not be done because he did not desire to inconvenience 
these passengers. Accused admitted no such inspections were na.de. This 
was in violation of the Manual as alleged. Paragraph 12, Arrrry Regula
tions 55-435, is not applicable since.this Regulation does not apply to 
the Transport Commander. However, as noted above, it was unnecessary 
to show a-violation of this Army Regulation if an offense was otherwise 
alleged and proved. 

It.is noted that the date of the offense is not alleged. The 
undisputed evidence established the dates of the offenses alleged in 
both specifications 2 and 3 of Charge II. 'lhe record of trial contains 
ample proof with respect to the date of the offenses alleged to provide 
accused with sufficient protection from a:ny possible future jeopardy 
from the same offenses. The failure to allege the date of the offense 
in specification 2, and the insertion of the date in specification 3, 
by amendment, did not injuriously affect the substantial rights of 
accused within the meaning of Article of nar 37 (Par 87b, liCM 1928; 
CM 228527, Wall, 16 BR 233,239; CM 229526, Van jiinkle, T7 BR 173,189; 
CM 242082, Reid, 26 BR .391,399; CM 259026, Coleman, 38 BR 223,228; 
SPJG 1945/38[6;' 4 Bull JAG.136). 

Prior to pleading, the defense moved to strike specification 2 of 
Charge II because it charged a violation of the Army' Transport Manual, 
Headquarters New York Port of Embarkation (R 44). The motion was over
ruled (R 44). There was no error in this. The specification alleged 
that accused did "wrongfully fail and neglect, as transport commander, 
to make sh:ip 1 s inspections**·" This sufficiently alleged.an offense 
without the necessity of quoting verbatim the provisions of the Transport 
Manual requiring inspections to be made. 

Specification 3, Charge rr. 

The evidence is insufficient, to sustain the findings of guilty of 
this specification. 
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It is to be noted that the specification does not allege any 
specific acts as constituting fraternization. Accused moved to strike 
this specification (R 44) and at the conclusion of the trial moved for 
a finding of not guilty (R 329), Neither par 301.01 c (8) nor par 211.15, 
Transport Ma.rmal, New York Port of Embarkation, define the term "fraternize" 
as used in the Manual. Par 301.01 c (8) states: 

"Positive non-fraternization between male and female passengers, 
Army Staff members, and/or crew members, licensed or unlicensed, 
will be enforced," 

Paragraph c (8) as quoted above is ambiguous, and standing alone, does 
not sufficiently clarify or define the offense so that it could be the 
basis of a criminal charge. That the meaning of the expression 
Ufraternize" is ambiguous, is further made clear by the provisions of 
paragraph 211.15 (b), Transport ManuaJ., supra, which provides: 

11b. The transport commander will orient all permanent 
party personnel under his conn:nand as to courtesy toward 
passengers and will draw a line of demarkation where female 
courtesy ceases and fraternization begins. 11 

Thus, if the transport commander is to determine what constitutes 
fraternizing, he would not be guilty of an offense in ma.king his decision' 
because his superior officers may disagr~e.with his decision. The 
accused in this case contended that he interpreted fraternization to 
require illicit relationship and that he did not regard association 
between husband and wife as fraternization within the prohibition of 
the Transport Manual. Under the above circumstances, no violation of 
the regulation against fraternization is shown. 

However, it is to be noted that subparagraphs (b) and (c) of para
graph 301.01 c (8) enumerate certain specific acts which are prohibited, 
as does likewise subparagraph (d) of paragraph 211.15, Transport Manual, 
supra. Therefore, ~he acts enumerated in these subparagraphs must be 
regarded as the only specific prohibitions involved. It is thus apparent 
that there was more than one way in which accused might be guilty of 
violating such specific regulations. He was entitled to know what 
specific acts or violations he was charged with. Fraternization in it
self is not an offense and is not per se wrongful. If particular acts 
are wrongful, these acts mu.at be the basis of the offense. The specifica
tion, therefore, is not only based upon a directive (viz, against fraterniza
tion) which is too vague to define the offense ~f wrongful'.cy permitting 
fraternization, but is also multifarious in alleging the offense since 
the directive refers to seYeral prohibited acts. The omission of 
essential elements in the~ecification rendered it too uncertain and 
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indefinite to acquaint the accused with the specific offense as to 
which he must defend, and might deprive him of the opportunity to 
offer a plea of former jeopardy in a subsequent trial for the same 
offense (CM 257469, Ma.6jay, 37 BR 129,140; CM 232190, Lester, 19 BR 
13,15; Par 29, MCM 192 • Since the specification was not sufficient 
to apprise accused of the specific offense intended to be charged, 
the substantial rights of accused were prejudiced. · 

. . 

Specification 1; Additional Charge I. 

The evidence was sufficient to sustain the findings of guilty as 
to specification l of Additional Charge I. 

The prosecution's evidence was sufficient to establish the commission 
of the acts alleged. Although accused denied making the solicitations, 
the courtrmartial could properly weigh the evidence and judge the 
credibility of the witnesses. 

The c.ourt· found that such conduct of accused constituted a viola
tion of the 96th Article of aar. That the solicitations of accused were 
prejudicial to good order and military discipline is clear. Accused as 
~n officer and while Transport Commander solicited a female enlisted 
person in his command to visit with him. The alleged visit was not 
pursuant to official business. Social relations between officers and 
enlisted personnel is prohibited by military custom. The basis of the 
custom is military discipline (CM 264077, Patterson, 4l BR 365,368). 
If association of officers and enlisted personnel is prohibited, an 
attempt or solicitation to associate is likewise an offense (par 152c, 
p.190, ACM 1928). -

Likewise, the attempt by accused to force his attentions upon a 
female in his command, while not insulting or violent, is nevertheless 
such as to bring discredit upon the military service (CM 249211, Stone, 
32 BR 55,57;58; CM 264936, Sansweet, 42 BR 355,368). -

Prior to pleading to Additional Charge I and specification 1, the 
accused moved to strike specification 1 for the reason that it did not, 
state facts sufficient to constitute an offense (R 49). The motion was 
denied. This was not error. The conduct was set out and it was charged 
to be wrongful. It was for the court to decide whether it was wrongful 
under all the facts in the case. · 

This specification was originally specification 2 of Charge I am 
the effect of the nolle prosequi, after the court,-martial was sworn, 
has been discussed above. 

5. The accused is 55 years of age, married·and has one dependent. 
He has served 27. years as an Army officer of 'Wtl.ic~eigtt have been on extended 
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active duty. His personal history as disclosed in his testimony has 
been hereinbefore s~t forth and since it is in substantial accord with 

· Department of thei Army records., it is unnecessary to again recount it. 
He has efficiency ratings of record since 3 May 1941 or very satisfactory 
(1)., excellent (14) and superior (9). In addition to service medals, 
he is authorized the meritorious service wreath., and two bronze stars for 
_the European African Middle East Ribbon. Four members of the court
martial which tried accused and the defense counsel have recomroonded 
clemency. There is no record of previous disciplinary action against 
accused. 

· 6. Major Raymond F. Body., special defense counsel., ma.de oral 
argument in behalf of accused before the Board of Review. 

7. The court was legally constituted and· had jurisdiction of 
the person and the offenses. No errors., except as herein noted, 
injuriously affecting the substantial rights of the accused, were 
committed. In the opinion of the Board of Review the record of trial 
is legally insufficient ·to support the findings of gullty of Specifica
tion 3 of Charge II., legally sufficient to support the findings of 
guilty of specif'ications land 2., Charge II and Charge II, and Specif'ica
tion l of Additional Charge I and Additional Charge I, and the sentence., 
and to warrant confirmation of the sentence. A sentence to dismissal, 
and for.feiture of four hundred dollars of pay is authorized upon con
viction of a violation of Article of War. 96. 

1 

___,Y1,.......~ ....·--·e1-...~.._.,. ..,_ ____, Judge Advocat.EJ4- u~~ 
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I'.;. . ·.·•,JAGO, Dept. of the Army, r.ashington 25, D.C. 1 

TO: The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Lieutenant Colonel William 
E. Rabb (0-172393), Transportation Corps, 9201 Technical Service Unit, 
Transportation Corps Ships' Complement Detachment, New York Port of 
Embarkation, Brooklyn, New York. 

2. Upon trial by general court-martial., this of.t'icer was found 
guilty of' wrongfully entering the cabin of a woman passenger on the 
transport of which he was transport commander (Specification l., Charge 
II); of wrongfully failing to make ship I s inspections on board the 
transport of which he was transport commander as required by regulations 
(Specification 2., Charge II); of wrongfully failing and neglecting to 
stop fraternizing between female passengers and crew members., male 
passengers and/or pennanent staff on board the Army transport of which 
•he was transport commander (Specification 3, Charge II); arrl of wrong
fully saying to an enlisted female member of the ship's staff on the 
tr.ansport of which he was transport commander., nr was hopine that you 
would come and see me~" 11 that I have had my eyes on you., that you remind 
me of my old girl and would you please visit with me sometime," or words 
to that effect (Specification 1., Additional Charge I), all in violation 
of the 96th Article of War. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service and to forfeit 
$400 of his pay. The reviewing authority approved the sentence and 
forwal'Cl.ed the record of trial for action pursuant to Article of War 48. 

·3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty of Specification 3 of Charge II; legally sufficient to support 
the findings of guilty of Specification 1 and 2 of Charge II and Charge 
II, Specification 1 of Additional Charge I., and the sentence and to 
warrant confirmation of the sentence. I concur in that opinion. ' . 

Effective 15 February 1948., accused., a married man, was placed on 
detached service with the New York Port of Embarkation and was assigned 
as transport commander o£ the United States Army Transport Simon· B. 
Buckner. This A:r:rq transport made an outbound voyage from New York to. 
Bremerbaven., Germany., commencing 3 March an:i ending 13 March 1948. _Mrs. 

http:forwal'Cl.ed


{100) 

Mabel L. lJcCurdy was a female passenger on the outbound voyage to 
Bremerhaven. Accord:l.ng to the testimony of Mrs. Mccurdy, on about 8 
1113.rch at about 2:00 a.m., the accused, without knocking, entered her 
cabin, flashed the light on and off, awakening Hrs. McCurdy and her . 
three children who were in bed, and remained standing in the cabin with 
the door closed for about five minutes until Mrs. lvicCurdy turned on the 
cabin light and ordered accused out of the cabin. Accused apologized 
and left. lirs. Mccurdy and her two children were frightened by accused 1 s 
conduct. Accused testified he went.to the cabin and knocked on the door 
because Mrs. Mccurdy had previously made a complaint concerning her 
quarters and he had agreed to go there but had not found it possible 
to do so at an earlier hour. He denied entering the cabin. 

On the same voyage, Technician Fourth Grade Helen F. Gorecki, a 
member of the WAC detachment, was assigned to duty on the transport. 
On or about 7 11a.rch, she went to accused to make a complaint about a 
sergeant in the- hospital. After this matter was finished, accused stated 
that he was glad she had come to see him, that he had had his eye on her 
for a long time, and he then asked her to visit with him some evening, 
stating that they would have lots of fun. He further said that she 
reminded him of his old II sweetie11 , or words to that effect. The sergeant 
ma.de no response to these suggestions of accused and walked out of his 
office. Later that night when Sergeant Gorecki and another Y{AC passed ' 
accused 1 s office he motioned for them to come in but they walked on. 
accused denied making these statements. 

During both the outbound and inbound voyages of the USAT Simon B. 
Buckner, no· inspections were ma.de of first class passenger.cabins as 
required by" paragraph 303.01, Army Transport Manual, Headquarters New 
York Port of Embarkation, dated 1 June 1947. Accused admitted he was 
familiar with this regulation and that such inspections y<ere not made 
and that he was in error in failing to inspect the first class cabins. 
He gave as a reason therefor that he did not want the passengers to be 
inconvenienced by such inspections. 

Accused was charged with violation of the regulations of the·New 
York Port of Embarkation in failing and neglecting to 11 stop fraternizing" 
or both the outbound and inbound voyage of the USA.T General Simon B. 
Buckner. The defense moved to strike this specification. The proof 
shows ·that husbands and possibly other men were observed from time to time 
in cabins occupied by wives and other women. The Board of Review is of 
the opinion that the findings of guilty of this specification must be 
disapproved for.the reason that the regulation ~lleged to have been 
violated is too vague and indefinite to constitute the basis of a 
criminal charge for its violat~on and for the reason that the specification 
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fails to allege the specific act of misconduct charged as being in 
violati~n of such regulation. The omission of essential elements in 
the specification rendered it too uncertain and indefinite to acquaint 
the accused with the srecific offense as to which he rrru.st defend. 

4. Accused is 55 years of age, married and has one dependent. 
He has been on duty as a commissioned officer for ei6ht years. Accord-
ing to accused's testimony, he enlisted as a private in 1917 and was 
discharged as a staff sergeant in 1918. In 1921 he was commissioned a 
captain in the National Guard. He entered on extended active duty on 5 
November 1940 as a first lieutenant, vras promoted to captain on 18 
?ebru~ry 1941, to major on 21 August 1942, to lieutenant colonel on 1 
June 1945 and fo colonel, Officers' Reserve Corps, on 23 July 1947. He 
nent overseas to E11bland in March 1944 a.s Commanding Officer of the 5llth 
Port Battalion. He later served in France, and in the Philippine Islands. 
Ue returned from overseas on 1.1 September 1946. He was then assigned to 
the San Francisco Port of Embarkation and served as transport commander 
on board the USAT Admiral Sims for seventeen months. He is authorized 
to .-rear the American Defense Service L1edal, 1.·.-orld -:.-:ar II Victory Medal, 
the :JJ1erican i..siatic, Pacific and European-African-Middle East ca.nipaien 
(2 bronze service stars) ribbons. He is also authorized the meritorious 
service wreath and the Philippine Independence ribbon. He has efficiency 
ratincs of record since 3 itay 1941 of very satisfactory (1), excellent (14), 
ani superior (9) • Four members of the court-martial ·which tried accused 
and the defense counsel have reco:m.~ended clemency. The Staff Judge 
Advocate oi' the New York Port of Embarkation recommended that the sentence 
be corrulillted to a re1Jrimand and a forfeiture of ~:;400 of his pay. The 
reviewinG authority did not concur in the recommendation. 

5. I reco:mnend that the findinz of guilty of Specification 3 of 
Charge II be disapproved, and that the sentence be confirmed and carried 
i?"tto execution. I believe the conduct of accused demonstrates he is 
not worthy of being an' officer. 

6. Inclosed is a fonn of action designed to carry the fore;oine 
recommendation into effect, should such recommen~lation rneet·v,j_th your 
ap9roval. 

2 Incls 
1 Record of trial Lia.jar General 
2 Form of action The Judge Advocate General 

( ac~o 6, Jan. 17 1949). 
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DEFJl.ftT'iYJ<~NT OF THE ARMY 
OFFICE OF THE Jur.GE ADVOCATE GE:rEfi:AL 

WASHii-lGTOli 25, D. C. 

JAGN-CM 332393 

U N I T E D S T A T E S ) MARIANAS BONIN$ COMMAND 
) 

v. ) Trial by G.C.M., convened at 
) Guam, Marianas Islands, 21 June 

Frivates First Class VICTORINO ) 1948. Each: Dishonorable dis
DUMO (103.38258) and MATUl\l:NO ) charge and confinement for one 
FALAY (10338202), both of ) (1) year. Philippines Command 
Battery A, 864th Antiaircrai't ) Stockade, APO 707. 
Artillery Automatic Weapons ) 
Battalion. ) 

HOLDING by the BOARD OF REVH,l'f 

YOUNG J N.. FRED and SPRINC.STON, Judge Advocates 

1. The record of trial in the case o:f the soldiers named above 
who were tried in a common trial has been examined by- the Board of 
Review. 

2. The accused were tried and fouoo guilty upon the follonng 
Charge and Specifications: 

Private First Class Victorino Dumo: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that, Private First CJa ss Victorino Dumo, 
Battery A, 864th Antiaircraft Artillery Automatic 
Weapons Battalion, having taken an oath in a .trial by 
general court-martial of Teclmician Fifth Grade 
Cristino Andrada, befo.re First lieutenant William H •. 
Purkhiser., a competent officer, that he would testify 
truly, did, at Guam, Marianas Islands, on or about 
22 .A.pril 1948, willl'ully, corruptly., and contrary to 
such oath, testify in substance that a civilian, and 
not Technician F.i.fth Grade J.ndrada, stabbed Corporal 
Jewell B. Chaffin, which testimony was a material 
matter and which he did not then believe to be true. 



Private First Class J.Iaturino Palay 

GP.AF.GE: Violation of the 93rd Article of War. 

Specification: In that Private First Class Maturino Palay, 
Batten· A, 864th Antiaircraft Artillery Automatic 
Weapons ·Battalion, having taken an oath in a trial by 
general court-martial of Technician F.i.fth Grade 
Cristino Andrada, before First Lieutenant William H. 
Purkhiser, a competent officer, that he would testify 
truly, did, at Guam, Marianas Islands, on or about 
22 April 1948, willfully, corruptly, and contrary to 
such oath, testify in substance that when Corporal 
Jewell B. Chaffin struck Technician Fifth Grade 
Cristino Andrada "With a board, the said Andrada did 
nothing and that the said Andrada did not stab Corporal 
Jewell B. Chaffin, which testimony was a material 
matter and whicr1 he did not then believe to be true. 

No evidence of previous convictions was introduced. Accused were 
sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard · 
labor, at such place as the reviewing authority may direct, for a 
period of one year. The reviewing authority approved the sentence, 
as to each accused, designated the Philippines Comruand Stockade as 
the place of confinement, and forwarded the record of trial for 
action pursuant to Article of War 5o½. 

,3. Sununarized, the evidence discloses that each accused, who 
was present when Corporal Chaffin, a ~arine, was fatally stabbed, 
falsely swore in the trial of the assailant, Technician F.i.fth Grade 
Cristino Andrada, that the fatal act was concrd.tted by a civilian, 
and not by Andrada. Andrada was convicted of the killing by general 
court-martial. Since the evidence of record. in this case is suffi
cient to sustain the findings as to accused Dumo, tte Board's con
sideration of the case will be limited to the legal sufficiency of 
the record of trial to support the findings as to accused Palay. 
The facts relied upon to support Palay1 s conviction are found in 
the testimony of Corporal Estel L. Lowe, a Marine, and in a ¢tten 
statement in the nature of a confession made by Palay in effect 
reciting that Andrada stabbed the Marine, and that accused's story 
concerning the civilian was the invention of one Bangayan. He said 
that Bangayan had instructed him to deny that Andrada stabbed the 
Marine and to relate that the act was comr.;i tted by a civilian from 
Camp Roxas. In addition to summarizing the evidence in the case we 
must also discuss a matter of trial procedure. The record discloses 
that the accused Palay can not read, write, speak or understand the 
English language. It also appears that he does not speak or under
stand Tagalog 'With any degree of knowledge or ability and speaks 
only Ilocano. These are native Philippine dialects (R 26). 
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·rn connection 'With the taking of the pretrial statement from 
Palay, Sergeant Benavente, who acted as interpreter for the CID on 
this occasion., testified that prior to taking the statement and act
ing on behalf of the CID agent he informed Palay of his rights under 
the 24th .Article of War. Upon cross-examination and., in explanati·on 
of the manne;r in which accused was advised of his rights., however., 
the following occurred: 

"Questions by defense i 

11 Q. What do you understand your rights to be under the 24th 
Article of. War? 

"i• According to i.f you are lying to the court., sir, I think 
you will be ••• 

"Q• I 'don't believe you understood me. If I were an officer 
questioning you like I am right now, what would your 
rights be under the 24th Article of War? Did you ever 

"A. 
have the .Article's of War read to you? 
Yes, sir. 

"Q· Do you lalow what this is? (Def counsel hands the witness 
the Manual for Courts Martial pointed to the 24th Article 
of War). · 

11A. Yes, sir. 

11Q. Can you read that section? 
11.4. Yes, sir. 

11Q. 
"A• 

What is it? 
Article of War :u•• 

11 Q.
"A. 

Can you read that to the court? 
Yes, sir. (Witness then proceeded to read to the court; 
the 24th Article of War as set forth on page 208 of the 
Manual .for Courts Martial) • 

"Q. Will you explain to the court· what you just read? What 
do you understand by that? . 

"A• May I read it once more, sir? (Witness read again to 
himself the 24th Article of War). 

"Q. Do you want me to repeat the question? Will you explain 
to the.court what you have just read, what you understand 
the 24th Article of War to mean? Can you explain to the 

"A· 
court? Do you know what it means? 
Yes, sir. 

"Q. You understand what it means? 
11.l. I cannot understand very well • 
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"Q• You cannot understand, is that what you said? Do 
you understand or do you not understand what this 
article means? 

0 A. I can understand, sir, but it's bard for ma to. 
·explain. 

"Q. If you can understand, why is it bard for you to ex
plain? Explain in your own words just what it means 
to you? Di.d Agent Castro explain to you the meaning 
of the 24th Article of War before asking you any 
questions?

"A· He told me in Tagalog, sir. 

RQ. He told you in Tagalog?
"A.. Yes, sir, and I intari:u-et also Ilocano 'With Palay. 

•Q. What did he tell you in Tagalog what the 24th Article 
of War means? · 

•A,. To tell the truth if really Andrada was the Qne who 
stabbed that marina and I asked the question to 
Palay" (R. 28, 29). 

The record further reflects that the only time an interpreter 
was used during the trial of accused Palay was when the right to testi
fy on his own behalf or remain silent was explained to him (R. 55). 

4. Accused was charged with and found guilty of perjury. Perjury 
may be defined as the willful and corrupt giving under oath, in a judi
cial proceeding, of false testimony material to the issue. Since it 
is an offense wholly dependant upon proof of false statements of the 
accused it is imperative that the accused be informed at the trial as 
to the nature of the testimony against him through an interpreter. How, 
otherwise, can he defend himself? How ean he rebut the testimony i:u-o
duced? How can he inform his counsel of discrepancies, misstatements, 
untruths, or of arr:, other factor presented, if he sits in ignorance 
while the prosecution builds up the evidence against him? He may know 
that he is the accused, that a trial is in progress, that Witnesses are 
taking the stand, these events he may see, but knowlt?dge of them is of 
no value to him if he is 1n complete and absolute ignorance of what 
transpires until he is suddenly advised of his rights when the prose
cution• s case is closed. Lord Reading, C.J., in a well reasoned 
opinion on this subject, said in the case 0£ R. v. Lee Kun, l K.B. 337i 

"The appellant, Lee Kun, a Chinese, was -convicted of· 
nrurder of one Clara Thomas. He appeals to this Court to 
quash the conviction on the ground that,· being a foreigner 
and ignorant of the English language, he did not understand 
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the evidence for the prosecution, which was not translated 
to him. 

"Mlen a foreigner who is ignorant of the English 
language is on trial on an indictment for a criminal of
fence and is undefended, the evidence given at the trial 
must be translated ••• If he does not understand the 
English language., he cannot waive compliance with the 
rule that the evidence must be translated; he cannot 
dispense with it by express or implied coasent, and it 
matters, not that no application is made by him for the 
assistance of an interpreter. It is for the Court to 
see that the necessary means are adopted to convey the 
evidence to his intelligence., notwithstanding that., 
either through ignorance or timidity or disregard of his 
own interests, he makes no application to the Court. The 
reason is that the trial of a person for a criminal of
fence is not a contest of private interests in which the 
rights of parties can be waived at pleasure. The prose
cution of criminals and the administration of the criminal 
law are matters which concern the State. Every citizen has 
an interest in seeing that persons are not convicted.of 
crimes, and do not forfeit life or liberty, except when 
tried under the safeguards so carefully provided by the law. 

nNo trial for felony can be had except in the presence 
of the accused •• ·• The reason 'Why the accused snould be 
present at the trial is that he may heart,he case made 
against hini and have the opportunity, having heard it, of 
answering it. The presence of the accused means not merely 
that he must be physically in attendance, but also that he 
must be capable of understanding the nature of the pro
ceedings • • • If the accused is fit to plead, it may 
yet be that no communication can be made in the ordinary 
way; it may be that he is deaf and can only be approached 
by writing or signs; dr dumb and can only make his views 
known by writing or signs; or a .foreigner who cannot speak 
English and requires the assistance of an interpreter to 
understand the proceedings and make answer to them. In 
such cases the judge must see that proper means are taken 
to communicate to the accused the case made against him and 
to enable him to make his answer to it. In the case of a 
foreigner ignorant of the English language who is undefended 
no difficulty has arisen in practice. The evidence is al
ways translated to him by an interpreter. 

"The more difficult question arises when an accused 
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foreigner, ignorant of the English language, is defended 
by counsel and no application is made to the Court for the 
translation of the evidence. There is no rule of law to be 
found in the books on. the subject, and as a result of in
quiry which we have made since the argument, it has become 
clear that the practice of the Courts in this respect -has 
varied consi~rably during the last fifty years. 

•:.;:-e have come to the conclusion that the safer, ard 
therefore the wiser, course, when the foreigner accused is 
defended by counsel, is that the evidence should be inter
preted to him, except when he or counsel on his behalf ex
presses a wish to dispense with the translation, and the 
judge thinks fit to permit the omission. The judge should 
not pennit it unless he is of opinion that bec~use of what 
has passed before the trial the accused substantially under
stands the evidence to be given and the case to be made 
against him at the trial." · 

As explained in 8 Ruling Case Law 87: 

"It is self-evident that the constitutional right 
would be a vain thing unless the witnesses testifying as 
in support of the.accusation against defendant could be 
seen and heard by him. ***If a defendant c~ot under
stand the English language the court should provide an 
interpreter." 

Professor Wigmore remarks on this point: 

"Courts*** tend to forget that one of the cruelest 
injustices is to place at the bar a person of alien 
tongue and then fail to provide him with the means of 
de.t'ending himself by intelligible testimony" (Wigmore, 
Vol. 21 1923 Ed., page 122). 

Precedent for the decision here reached may be found in an 
unpublished Review signed by E. H. Crowder, The Judge Advocate General, 
25 February 1919, in the case of Private Whadcly w. Catt, a Seminole 
Indian who could not understand the English language, wherein it was 
saids 

"* * * accused should have been a!forded the opportunit;y, . 
through an interpreter, to present all matters ·ot extenuation 
and evidenee terning to establish that n;ia offense was not. 
wilful, and that his unauthorized absence was not in violation 
of the 61st Article of Wal'., and the .t'ailure of the Court, 
Judge .Advocate and Counsel for Accused to safeguard bis rights 
irl this respect was inexcusable. It is obvious from the record 
that accused did not understand what transpired in the court
l!l.3rtial proceeding, and that his rights were prejudicially 
affected'' (CM 12593) - Catt). 
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The Board can conceive of no situation in a trial more !'ull 
o:f anguish than that o:f an accused who, having pleaded his innocence, 
cannot hear or und8t' stand the testimoey- of the witnesses against him. 
The error is too substantial in character t·o be cured by the remedial 
provisions of Article o:f War 37. · 

5. For the foregoing reasons the Board of Review bold~ the 
record of -trial legally ~fid.ent to support the findings of guilty 
and the sentence as to the accused Dtimo and legallJ" insuffic~ent to 

. support the findings of guilty and the sentence as· to accused Palay. 

Jwige Advocate 
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JAGN-CM 332393 1st Ind 

JAIJ0, Dept. of ~ Army, Washington 25, n. c. 
TO: Commanding General, Marianas Bonins ·command, APO 246, 

c/o Postmaster, San Francisco., California 

l. In the foregoing case of Privates First Class Victorino Dumo 
(10338258) and Maturino Palay (10338202), both of Battery A, 864th 
Antiaircraft Artillery Automatic Weapons Battalion, I concur in the 
holding by the Bo a.rd of Review and for the reasons therein stated· 
recol!lllend that as to the accused Palay the findings of guilty and the 
sentence be disapproved. You have authority to order the execution 
of the sentence as to accused Dumo. 

2. When copies of the piblished order in this case are. forwarded 
to this of'fice, they should be accompanied by the foregoing holding 
and this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order, as follows: • 

(CM 332393). 

...,...,.,""".., H. GREEN 
Major General 
The Judge Advocate General 



DEPARTMENT OF 'flll!E ARMY 
In the Office of The Judge Advocate General (lll)

liashington 25, D.c. 

JAGK - CM 332439 

20 OCT 1S48 
U N I T E D S T A T E S ) MUNICH MILXURY POST 

v. ~ Trial by G.C.M., convened at Munich, 
Ge.rllWliY, 22 July 1948. Dismissal, total 

Seoond Lieutenant; JAUES )(. ~ forfeitures and confinement for one (1) 
T'UrEN. JR. (0-1341726). Corps) year. Dis oiplinary Barracks. 
of Engineers, 7822 Station ) 
Complement Unit ) 

-~----------------------------OPINION of the BOARD OF REVm'l 
SILVERS, BOOTH and LANNING, Judge Advocates 

l. The record of trial-in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. · 

2. The accused waa tried upon the following charge and specif'ioa• 
tiona 

CHARGE& Violation of the 94th Article of War. 

Specifioationa In that Second Lieutenant James M. Tuten, Jr, 
7822nd Station Complement Unit (then of Headquarters, First 
Engineer Combat Battalion) did, at Munich, Germaey, on or 
about 26 November, 1947, wrongfully and knowingly dispose of 
by bartering approxilila.tely ten to~ of cement and appro.xima.tely 
three thousand board feet of lumber (more specific amounts 
being unknown), of the value of over fifty dollars. property 
of the United States, furnished and intended for the, milita17 
service thereof. 

5' pleaded not guilty to and was found guilty of the charge and speoi-
, tioation. No evidence of a:rw previous conviction was introduoed. He was 

sentenced to be dismissed the service, to forfeit all pa;y and allowances 
due or to become due and to be confined at hard labor at such place as 
the reviewing authority might direct for five yea.rs. The reviewing· au• 
thority approved the sentence but reduced the period of confinement to 
one year. He designated the Branch United States Disciplinary Ba.rraoks, 
Fort &ncook, New Jersey, or elsewhere as the Secretary of the .Arrq might 
direct. as the plaoe ot coDtimment and forwarded the record of. trial for 
action w:Jder Article of War 48. 

:5. Evidence 
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a. For the Prosecution 

Accused we.s construction foreman, First Engineer Combat Battalion, 
at the Karlsfeld Ordnanoe Depot (KOD), Munich, Germany, from about 
September 1947 to December 1947. Staff Sergeant Dan Brown was his assis
tant (R 13,41). 

Walther Unkelbaoh, a German civilian who worked under accused as e. 
b-uilding engineer., testified that he we.s approached by accused "one day" 
about obtaining some drafting instruments for him. Accordingly. Unkelbach 
made arrangements for a meeting between accused and one Heinz Schiller, a 
dealer in drafting supplies •. The meeting we.s held at Schiller's place of 
business sometime in the latter part of November 1947 and Unk:elbach acted 
as interpreter. He stated that an agreement was reached whereby-_accused 
was to deliver to Schiller on the Isarthalerstrasse three truck loads of 
cement and two truck loads of lumber, in consideration for which Schiller 
agreed to deliver to accused certain drafting inatruments valued at about; 
500-600 Reichmarks. Subsequently accused directed Unk:elbach to make the 
necessary arra'ngements for the delivery of the cement and lumber to Schiller•. 
Pursuant thereto, Unkelbach prepared a material issue slip which was signed 

~ by accused requisitioning eight oubio meters of' lumber from the Bavarian 
!&:>tor Works (BJ.W). "KOD" and "BMW1' were in the s'ame area. and considered. 
all one •.Amerioa.n shop. n (R 13-17) · 

Shortly after the deal concerning the drafting iDStr'WllElnts was con
summated accused told Unkelbaoh he would like to have a radio. Unk:elbach 
brought one Pfleiderer., a German civilian., and accused together and he 
again acted as interpreter. Accused and Pfleiderer agreed that accused 
was to deliver -to Pfleiderer one truck load ea.oh of. cement and lumber 
for which accused would receive a radio (R 17,18). 

• • I 

On about 2. or. 3 December 1947 after Unkelbach had been questioned 
by the authorities concerning these tra.nsactions accused told him he should 
SB¥ no lumber or building materials were traded but that he had traded 
f'i~--~_artons of cig8!-e~ttes for the drafting materials and radio (R 18~22 ). 

. . 

.Heinz Sohiller corroborated the testimon;y of Mr •. Unkelbach concern
ing the agreement reached by himself and accused. He also identified 
several drafting instruments which were accepted in evidence as Prosecu
tion Exhibits 1-14, inclusive., as being those which he delivered to ac-
cused pursuant to their agreelllent (R 23-28). .-

Otto Pfleiderer also corroborated the testimony of Mr. Unkelbach · 
concerning the agreement he made with accused and he identified a radio 
which was accepted in evidence ea Prcs~cution 'Exhibit 15 as being the 
radio which he had gi~ to the accused through one Flnesser in exchazige 
for one lo¢ each of cement a.Ild lumber (R 38-40)•. 
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Sobmidtberger, Sigrnundzik and Panczuk all testified that they were 
drivers for the 1st Combat Lngineers and that during the-latter part of 
November 1947 they _received orders from Unkelbach to load their truoks 
with cement and lumber from st KOD 11 for delivery to addresses given them. 
Schmidtberger delivered two truck loads of cement.to one address and one 
truok load of cement to another. Each load weighed about 2-1/2 - 3 tons. 
He could remember only one of-the places which was Isarthaler Bahnhof. 
Sigmundzik delivered one truck load of cement weighing .about three tons to 

-a place near Isarthaler Railroad Station. Panczuk delivered three truok 
loads of lumber, each load being about four cubic meters. One was delivered 

· to P.eleiderer. am two loads to a place opposite Isarthaler Bahnhof (R 29~7). 
' . . 

Jaoob, Floesser, a German civilian, testified _that during November 1947 
he worlo:ld at "Kao.• He accompanied Panozuk when they delivered a load of 
lumber to one _Pfleiderer who gave to him a radio whioh'he identUied as , 
being Prosecution Exhibit 15. Witness delivered the radio that same dq 
to Um:elbaoh. Mr. Unkelbaoh testified that he delivered the same radio 
(Pros Ex 15) to accused Within 10 lllinutes after receiving· it (R 54-56). 

Davis H.· Santer, an American employee of the Army, was the property 
supervisor of the •Keo• supply division. He stated that aocording to 
his records (Pros b 16-21,. Incl} made in the regular course of busi• 
nes.s that aooused signed material issue slips requesting three lots of 
lumber,. 6 cubic meters, 4 cubic meters, and 4 cubic ~ters, respectively, ~ 
and that this lumber was picked up by some representative of accused. 
He had no personal knowledge concerning the final disposition of the.lumber. 
He stated that ea.oh cubic meter of lumber was equal to 424 board feet (R 
44-53). . . · · . :-- . . 

Mr. Rubin Sohartman, a. member of the Criminal Investigation Division,. 
testified that he met accused about 3 December 1947. ,Ha advised him of ·. · 
his rights under Article 0£ War 24 and acc~ed voluntarily gave him a 
pre-trial statement in which he admitted that he a.uthorized five tons of 
cement to be exchanged for "a pla.nometer and various items auoh a.s_pencils 
used for drafting and other __ office items that I could not get through 
regular ohalmels. • He denied ·ever bartering ,my- cement or lumber tor his 
own benefit. Mr•.,Soha.rfman had visited a.ceused's quarters on 4 December 
1947 and there found the radio (Pros Ex 15) hooked up for use and some i 
wooden boxes -a.d.dressed to • James Tute.n, 1104 North Main, Greenville, South 
Carolina•- {Pros Ex 23). m, opened up two or three of the boxes aDi dis
covered certain drafti:cg instruments therein. The witness identified 
Prosecution Exhibits land 2 as instruments which had been found in ac
cused's possession Ullder the circumstances cited (R 57-63). 

The prosecution requested the court to take judicial notice of Cir
cular 140, Headquarters U.S. Forces, European Thea.tar, dated 26 September 
1946; Circular 153, same headquarters, dated 15 Ootober 1946;' and Circular 
56, a,ame headquarters, dated 18 July 1947 (R 12,56,57). 
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It was stipulated that if Captain R. W. Conant were present he would 
testify that the Quartermaster Price List of Construction shows tha cost 
price of cement to be $.70 per 100 pound bag, and lumber, $.0235 per boa.rd 
foot. (R 56) 

b. For the Defense 

Staff Sergeant Dan Brown testified that the 'cement used in the Ka.rlsfeld, 
Ordnance Depot was of German manufacture and only about 30 to 60 percent of 
the quality of .American cement. 

It wa.s stipulated that if Lieutenant Justice L. Fish were present 
he would testify that he had known accused sinoe August 1946 and that in 
his opinion accused's character was very good (R 65)• 

•Accused, upon being advised of his rights as a witness, elected to 
remain silent. 

4. · Discussion 

Accused was charged with wrongfully and knowing~ disposing of approxi
mately ten tons of cement and three thousand board feet of lumber, property 
of the United States furnished and intended for the military service thereof,. 
of the value of over fifty dollars, by bartering,in' violation -of Article 
of War 94. ' 

Before plea.ding to the general issue defens~ counsel made two motions, 
one for a bill of particulars and another that the specification be made 
more definite and certain. He argued in support thereof that the speci
fication should have alleged the particular circular or "War Depa.rtioont" 
directive, making it wrongful for accused to barter. These motions were 
properly denied by the law member. No provision has ever been made for 
the use of bills'of particulars in court-martial procedure (CM257469, 
Mackay, 37 BR 129,140). The specification sets forth with reasonable 
certainty an 'offense of wrongful disposition by bartering of specifically 
described property of the United States furnished and intended for the 
military service in violation of Article of War 94. The manner of dis
position alleged, viz, by bartering, sufficiently apprised accused that 
he wa.s being charged with wrongful disposition of Government property by' 
trading it for other property. All of the essential elements of the of
fense as provided in paragraph 1501,, MCM 1928, are alleged (CM 319857, 
Dingley, 69 BR 153; CM 330998, Santiago). • 

The evidenoe sho?.'8 beyond an:, reasonable doubt that during the latter 
part of lbvember 1947 accused, in his capacity as construction foreman at 
the Karlsfeld Ordnance Depot, Germa.ey-, entered into agreements with two· 
German civilians for delivecy to the:n1 of cement and lumber in the a.mounts 
pleaded which was shown to be the property of the United States f\1i"nished 
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and intended for use by the military service. Deliveries of the building 
materials were made as agreed to the addresses furnished by tho Germans 
and accused received from them in exchange therefor a. quantity of draft
ing instruments and a radio. About 4 Decemter 1947 these articles were 
found in a.ccused' s quarters. The drafting instruments were contained in 
s~veral wooden boxes addressed to "James Tuten, 1104 North Main, Greenville, 
South Carolina." 

The only conclusion which can logically be ·drawn from such facts and 
circumstances is that the transactions between accused and the two Germans 
were of a. purely private nature and for the personal benefit of the parties 
concerned rather than for the benefit of the United States as contended by 
accused. 

The specification herein alleges that accused wrongfully and know
ingly disposed of approximately 10 tons of cement and 'approximately 3,000 

· l:>oa.rd feet of lumber. In order to establish that such· was the amount of 
material disposed of by accused, the prosecution presented evidence of 
two acts of wrongful disposition of Government property on the part of 
accused. Each a.ct was of the S8llle nature and occurred .at a.bout the same 
time and place. It does not appear that accused was misled by the speoi~ ; 
tication or that his substantial rights were prejudiced.thereby (par 81b, I 
M:M 1928,; JJV 37,; CU 242312, Morton, 27 BR 35,39). · - _ 

. · s.- Department of the ·.A.rmy records sl;low that accused is 21 years·· 
of age and single. He graduated from high school and ha.d 1-1/2 years of 
college, majoring in mechanical engineering. He _enlisted in the Ar!f!¥ 
1 ~ 1946, and.was commissioned a second lieutenant, AUS, on 23 April 
1947. . 

6. The court was legally constituted and had jurisdiction over the 
accused and of the offense. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Boe.rd ot 
Review is of the opinion that the record of trial is legally sufficient 
to support the findings o:f_guilty and the sentence and to warrant conf'irma
ticn of the sentence~ Dislllissal is authorized upon conviction of a viola
tion of Article of, War 94. 

5 

http:l:>oa.rd


(116) 

JAGK - CM 332439 1st Ind 

JAGO. Dept. of the Army. Washington 25• D. C. 15 i'.0) 1948 

TOa The Secretary of the Arm:, 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
a.re transmitted herewith·for your action the record of trial and the op
inion of the Board of Review in the case of Second Lieutenant James M. 
Tuten. Jr. (0-1341726), Corps of Engineers, 7822 Station Complement Unit. 

2. Upon trial by general court-martial this officer was found guilty 
·or w-rongfully'disposing of by bartering approximately ten tons of cement 
and three thousand board feet of lumber. of a value of over ~50, property 
of the United States,· furnished and intended for the mili ta.ry service, 
in violation of Article of War 94. He was sentenced to be dismissed the 
service; to forfeit all pay and allowances due or ~o become due and to, 
be confined at hard labor for five years. The reviewing authority ap
proved the sentence, reduced the period of confinement to one year, and 
forwarded the record of trial for action under Article of War 48. 

/ 3. A summary of the evidence may be found in the accompanying opinion 
qi'/the Board of Review. I concur in the opinion of the Board that the 
record of trial is legally sufficient to support the findings of guilty . 
and the sentence and to warrant confirmation of the sentence. · 

In October 1947 accused was assigned as chief of the construction 
office at the Karlsfeld Ordnance Depot, Munich, Germany. Soon thereafter 
he approach~d Unkelbach, a German civilian employee in his office, and 
expressed ~-A~sii-e to obtain some drafting illl3truments. Unkelbach arranged 
a meeting~~-~tw-een accused and Schiller, a dealer in such equipment. They 
met in the· latter part of November 1947 with Unkelbach acting as inter
preter. It.was then agreed.that accused would deliver.to Schiller three 
truck loads of cement and two truck loads of lumber in exchange for certain 
specified drafting instruments valued at·about 600 Reiohsmarks. Accused 
subsequently received the instruments and caused the building materials,. 
property of the United States, furnished and intended fbr the military' 
service,- :to ~e delivered as agreed. · 

S~9ryly after acquisition of the drafting instruments accused advised 
Unke_l.~~c~ .~f a .desire to obtain a radio. The latter arranged a J!leeting 
be_twe•n, -~~~u~ed and a German, Pfleiderer. and served a.s interpreter for 
,then4, :,/It ,-.i,J,s agreed that accused would deliver. one truck load ea.oh of 
cement· ·a.nd lumber in return for a radio. He later caused the cement and 
lumber, property of the United States,f.urnished.and intellded for the mil
itary service, _to be delivered'and receired the ~adio. 

·Each load of cement comprised 2-1/2 to three tons. The three loads 
ot 1umber were·· six cubic meters, four cubic )lfeters and four cubic meters, 
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respectively, each cubic meter being equal to 424 board feet. 

Accused elected to remain silent at the trial,·but the prosecution 
introduced a pre-trial statement by him in which he claimed the. draf'ting 
instruments were obtained for the Government· and that he had not received 
a radio. Scharfman, a Criminal Investigation Division agent, testified, · 
however, that on 4 December 1947 he accompanied a~cused to the latter's 
quarters and there found the radio "hooked up" for playing and the draft
ing instruments packed in shipping boxes addressed to accused's home 
address in South Carolina. · 

It was stipulated that if Second Lieutenant justice L. Fish, Corps 
of Enzineers, U.S. Army, were present he would testify that he ha.d known 
accused since August and that in his opinion accused 1s character "is vecy. 
good." 

5. Department of the Army records show that accused is 21 years of 
age and tmrnarried. He graduated from high school _and attended college 
.:.'or 1-1/2 years. He enlisted in the Army 1 May 1946, and was commissioned 
~ second lieutenant, AUS, 23 April 1947. 

Several officer acquaintances of the accused have recommended clemency 
for him, attributing his offenses to immaturii;y and poor judgment. 

6. On 21 October 1948 Mr. and Mrs. James M. Tuten of Greenville, 
South Carolina, parents of the accused, in company with Honorable Joseph. 
R. Bryson, Member of Congress from South Carolina, appeared before the 
Board of Review in this office, made pleas for clemency in behalf of the 
accused and represented that he was now a patient at Walter Reed General 
Hospital and seriously ill with poliomyelitis. Inquiry has been made 
of the medical authorities at the hospital and this office has been in- · 
formally advised that accused has been a patient in the "serious cases" 
ward since 8 October 1948, that he.is totally paralyzed in the portions 
of. his body from his waist down. The opinion was informally expressed · 
that accused can now be expected to survive but he will be permanently 
disabled for military service • 

. ' 

7. I recommend that the sentence be confirmed but in view. of ac
cusedIs physical condition that the confinement be remitted and that the 
sentence as thus modified be carried into execution. 

g. Inclosed is a form of action designed to carry the foregoing 
recommendation into effect, should i meet with your approval.

/ 

2 Incls 'l'.HO:MAS H •. G~ 
1. Record of trial. Major General . 
~{.~:~---A/;-:::_o~__..___________ The J~e Advocate General 

( GCMO 2001 Dec.J.4, 1948). 7 
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DEPARTMENT OF THE ARMY 
. In the Office of The Judge .Advocate General. 

Washington 25, D.C. 
19 OCT 1948 

JAGH CM 332445 

UNITED STATES ~ HEADQUARTERS YOKOHAMA COl!MAND 

v. ) ·Trial by G.C.M., convened at Yokohama, 
) Honshu, Japan, 24,29 June, 6,7 

First LieJtenant CESARE AUGUSTUS ) Ju1y 1948. Dismissal and to pay 
BUCCI, 0-16.51809, 304th Signal ) to the United States government a 
Operation Battalion, Yokohama, ) fine of one thousand ($1,000.00) 
Japan, APO 503. ) dollars. 

OPINION of the BOARD OF REVmr 
WOLFE, BERKOWITZ, and LINCH, Judge Advocates 

. l. The Board of Review has examine'd the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was t:r;ied upon the following Charge and Specifica
tions: 

CHARGE: Violation of the 96th Article of War. 
' 

Specification l: In that 1st Lieutenant Cesare .A. Bu.cci, J~th 
. Signal Operation Battalion, APO 503, did, at or in the vicinity 
of Yokohama, Japan, in conjunction with Janus M. Kobayashi, 
during the period from on or about 1· November 1946 to on or 
about l December ·1946, wrongfully dispose of about 50 cartons 
of cigarettes of American manufacture, by selling the same to 
:Mitsu.yoshi Ugo, a Japanese National. 

Specification.2: (Same as Specification 1 1 except the time alleged, 
"l December 1946 to on or about Jl December 1946," and the 
amount alleged, "100 cartons of cigarettes.a). 

Specification 3: (Same as Specification l, except the time alleged, 
111 March 1947 to on or about 31 :March 1947.n). 

Specification 4.: (Same as Specification l, except the confederate 
alleged, "Hogara Kaneko," the time alleged, "l May 1947 to · 
on or about 31 Ya.y 19417,n the amount aJ.leged, "40 cartons of 

· cig~ettes," and the vend.ea alleged, "Shoichi Sato."). 
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Specification 5:· (Same as Specification 4, except the tillle alleged, 
n1 November 1947 to on or about 30 November 1947,11 and the 
amount alleged, •100 cartons of cigarettes.") • · 

Specification 9: In that 1st Lieutenant Cesare A. Bucci, 304th 
Signal Operation Battalion., APO 503, did, at Yokohama, Japan, 
on or about 23 January 1948, wrongfully have in his possession 
about 57,000 yen, lawful money of Japan. 

Specifications 6, 7 and 8: (Findings of not guilty). 

Accused pleaded not guilty to the Charge and Specifications and was 
found not guilty of Specifications 6., 7, and 8 of the Charge and guilty 
of the otmr Specifications and the Charge. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the 
service and to pay to the United States govermnent a fine of one 
thousand ($1,000.00) dollars. The reviewing authority approved the 
sentence and forwarded the record of trial·for action under Article of 
War 48. 

).a.Evidence for the prosecution. 

The evidence pertinent to the findings of guilty is summarized as 
follows: 

Accused is in the military service and a member of the 72nd Signal 
Battalion. From the Fall of 1946 to approximately the first of February 
1948 he had been a member of the 304th Signal Operations Battalion. 
While with this latter organization accused served as Club Officer., n 
officer, and 11 personnel officer for civilian and Japanese personnel 
officers" (R 56,57). Prior to the time accused joined the 304th Signal 
Operation Battalion, Janus M. Kobayashi was employed by the battalion. 
When recalled as a defense witness Kobayashi testified that when he first 
started to work with the battalion he was told that part of his work 
would be the obtaining of yen through the sale of American goods (R 80). 
In the period extending from 1 November 1946 through to January or March 
1947 Kobayashi sold 200 cartons of American cigarettes in three transac
tions to Mitsuyashi Ugo, a Japanese national residing in Tokyo City. 
The first transaction was in November 1946 when Kobayashi sold Ugo 
appr6ximately 50 cartons., and the second in December 1946 when Kobayashi 
sold Ugo approximately 100 cartons of American cigarettes. The cigarettes 
involved in these two transactions were obtained from the accused and 
the proceeds of.the two sales were turned over to accused. The third 
transaction took place in January or March 1947 and involved 50 cartons 
of American cigarettes. Kobayashi did not testify as to the source of 
these cigarettes but did testify that he turned over the proceeds of 
this sale to accused (R 12,31-34).· · . -
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Mitsuyashi Ugo testified that he purchased a total of approximately 
200 cartons of cigarettes from Kobayashi in three transactions. These 
transactions took place in November and December 1946 and either January 
or March 1947 (R 65-66). 

In May and November 1947 Hogara Kaneko, an employee in the labor 
office at· the 304th Signal Operation Battalion, sold stateside cigarettes 
at accused's request. In May he sold approximately 25 cartons and in 
November, approximately 70 cartons. The cigarettes were sold to a Mr. 
Sato and "one more person" whose name Kaneko did not exactly know. Sato 
was a Japanese national. ~bayaslii,'realized 500,000 yen on the sales 
which he paid to accused. -Ka.riek:o did not secure any profit to himself 

. (R 25-29) • 

shoichi Sato testifieq that he was a Japanese national residing in 
Yokohama, that in May or June 1947 he purchased about 50 cartons of 
American cigarettes from Kaneko and that again in November 1947 he pur
chased approximately 100 cartons of American cigarettes from Kaneko 
(R 23-24). 

On 23 January 1948, Perry E. Dent, Special A.gent, 44th CJD, accompanied 
by a Mr. Donohoo and Majors Moskowitz and Critchlow, searched accused's 
room. In the course of the search, Dent found 57,000 yen in Japanese 
money under accused's bed. Dent.identified Prosecution Exhibit 5 as 
the 57,000 yen he found and the Exhibit was admitted in evidence (R 59-60). 

b. Evidence for the defense.· 

Accused testified on voir dire as to the voluntary nature of a 
pretrial statement. Although the stateroont was admitted in evidence 
it pertained to an offense of which accused was acquitted. It is not 
necessary, therefore, to set forth accused's testimony as to the voluntary 
nature of his pretrial statement. 

Accused elected to remain silent. on the merits. 

Kobayaslu, recalled as a witness for the defense, testified that 
during his employment with the 304th Signal Operation Battalion he knew 
that improvements had- been nade in the Officers I Club and Officers' 
quarters and had been told that proceeds from the sale of cigarettes 
were to be used to defray the cost of the improvements (R 71-73). He 
further testified that certain purchases for the battalion and some 
improvements in the battalion area were paid for by accused (R 78-80). 

Kaneko, .recalled as a witness for the defense, testified that on 
one occasion the Commanding Officer of the 304th·Signal Operation 
Battalion observed him moving cigarettes from the area. Kaneko also 
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testified that some of the improvements made in the battalion were 
secured by cash payment made by accused rather than by means of procure-
ment demand (R 74-75). · 

Shigio Shiraishi, a contractor, testified that he bad performed 
work at the 304th Battalion area in the officers' quarters, and the 
Katase Club, and had built furniture for the 11EM'1 Club. For the work 
performed by his company he had received approximately- 420,000 yen which 
had been pa.id to him by accused. Some of the work had been ordered. by 
Major Bowman (R 81-83). · 

Major David w. Bowman, t.estified that he was former Commanding 
Officer of the 304t~ Signal Operation Battalion and that during the 
time he was commanding officer a number of improvements were made in 
the battalion area.· With the exception of one project which he claimed 
was pa.id for by procurement demand, he denied knowledge of how payment 
was made for the improvements. He also denied-knowledge of an arrange
ment whereby cigarettes were sold out of 11Post Exchange Stock11 to defray 
expenses of improvements (R 76-78). 

Major Stanley H. Kretlow testified that he was a member of the 304th 
Signal Operation Battalion, and that he had known accused when the latter 
was a zoomber of the same organization. In Major Kretlow' s· opinion accused 
was an energetic, conscientious and punctual officer. If the witness 
were rating accused he would rate him as "superior.a (R 83-84) 

Major Corvin Q. Yfadsworth testified that he was a member of the 72nd Signal 
Service Battalion to which unit accused had been transferred on l March 
1948. Major Wadsworth was of the opinion that accused was the outstand-
ing junior officer in the battalion and his "manner of performa.nce11 in 
the battalion was usuperior. 11 (R 84-85). 

4. Accused is found guilty of wrongfully selling in conjunction 
with one Kobayashi, American cigarettes on three occasions to Japanese 
nationals (Chg, Specs 1,2 and 3). The evidence shows that Kobayashi 
sold American cigarettes in the amount alleged to Mitsuyashi Ugo in 
November and December 1946, and January or l.fa.rch 1947, and turned over 
the proceeds of the sales to accused. Kobayashi also testified that, 
the cigarettes which he sold to Ugo in November and December 1946 were 
furnished him by accused. He did not testify as to the .source of the 
cigarettes which were the subject of his last transaction with Ugo. 
From the evidence that accused received the proceeds of all three sales, 
and that the·cigarettes sold on the first two occasions were furnished 
by accusad, it must be· concluded that as to the three sales accused was 
principal and Kobayashi his agent for the sale of the cigarettes, and 
that the sales to Ugo, a Japanese national, were _sales ma.de by accused. 

Accused was also found gullty of wrongfully selling, in conjunction 
with one Kaneko, American cigarettes to a Japanese national, Shoichi Sato 
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(Chg, Specs 4 and 5). The evidence shows that on two occasions Kaneko 
was requested by accused to sell American cigarettes and pursuant to· 
such request Kaneko sold American cigarettes to Shoichi Sato, a .apanese 
national, in June and November 1947. According to Kaneko he sold 25 
cartons to Sato in May and 70 cartons to Sato in November 1947 • Sato 
on the other hand testified that in May or June 1947 he purchased 
approximately 50 cartons of American cigarettes from Kaneko, and in 
November 1947 approximately 100 cartons. The evidence thus establishes 
that Kaneko was accused's agent in the sale of American c:i,earettes to. 
Sato and the allegati& with reference to accused's sale of American 
cigarettes to Sato, a Japanese national, are sustained by the evidence. 

Curbs against "black market11 activities in Japan have been prescribed 
successively in Circular 39, General Headquarters, United States .A,rined 
Forces, Pacific, dated 23 April 1946, and Circular 26, General Headquarters 
Far East Coillm'lnd, 10 March 1947, the latter supplanting the forzoor. The 
prohibitions in these Circulars are "directive in nature and became part 

·or the written military law on their effective dates." (CM 324352, Gaddis) 
Accused's conduct denounced in Specifications 1 and 2, and possibly 3, 
of the Charge, were committed prior to 10 March 1947, the effective date 
of Circular 26, supra, and it is necessary to consider the conduct 
denounced in those Specifications in the light of Circular 39, supra. 
Circular 39 provides: 

11!. PURPOSE.-1. The purpose of this circular is to curb 
black market activities by prohibiting illegal importation, 
transportation, sale, barter, and exportation of goods into, 
within and from this theater, and prevent wrongful use of United 
States mail, and means of communication and transportation fur
nished by the United States." 

* * *11V. IMPORTATION, TRANSPORTATION, SALE, BARTER AND EXPORTA-
TION.-6. No persons who are members of the United States·Forces 
and/or any United States Governmental agency subject to military 
control nor any others subject to military law shall: 

11a. Use any means of transportation operated or fur
nished by or on behalf of the United States Government or her 
allies, or operated under contract with the United States Govern
ment to import, transport, or cause to be imported or transported, 
either on his own behalf or for or through others, directly or 
indirectly, except as specifically authorized, into this Theater 
and/or between any geographical points within this Theater, any 
article, merchandise, material or equipment not needed for official 
or personal use. 

11 b. Sell or barter aey article, Jll3rchandise, material, 
or equipment imported or transported under paragraph a above. 
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(This shall not be construed so as to bar non-profit sales 
or barters of personal items by and between members of the 
United States Forces and/or any Governmental agency subject 
to mil.itary control nor aey others subject to military law.n 

11c. Use any means of transportation operated or 
furnished by or on behalf of the United States Government 
or her allies, or operated under contract with the United 
States Government, except as specifically authorized, to 
export, transport or cause to be transported, either on his 
own behalf or for or through others, dire~tly or indirectly, 
out of this Theater and/or between any geographical points 
within this Theater, any articles, merchandise., material or 
equipment for conmercial purposes. This will include send
ing to United States or other places., for private use or 

" ownership., items of United States property isrued or 
intended for issue in United States service. 11 

The evidence which shows that the cigarettes sold by accused were 
American cigarettes establishes the probability, that the cigarettes 
were transported into Japan by means of transportation operated or 
furnished by or on behalf of the United States Government (CM 323589., 
Ward., 72 BR 301,310). The evidence otherwise shows that.the cigarettes 
subject of Specifications 1., 2 and 3 were sold to persons other than 
those to whom sale without profit was authorized. The sales of 
American cigarettes by accused to a Japanese national in the period 
between 23 April 1946 and 10 March 1947 as reflected by the record of 
trial constituted violations of Circular 39, supra. -

Accused's sales of American cigarettes to a Japanese national in 
the period subsequent to 10 March 1947 are denounced in Sections 5 and 
5a, ·circular 26, General Headquarters Far East Command, 10 March 1947 as follows: . 

115. Acts prohibited.. Except as authorized by law, regula
tion, competent order.or directive, the fellowing acts by.American 
personnel are 'prohibited: · 

11a. Trading in .l1merican goods with other than American 
personnel or authorized personnel." 

Sections 4,! and 42,, Circular 26, supra, define American personnel
and authorized personnel as: 

11a·. · 'American persormel.' All persons of whatever 
nationality who are subject to military law as defined in 
Article of V{ar 2. 
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11 b. 'Authorized personnel.' All persons who are 
authorized by law or regulation to make purchases at Army- sales 
stores, commissaries or exchanges." 

It is clear that the person to whom were ma.de the sales of American 
cigarettes subsequent to 10 March 1947, was not a person to whom such 
sales were authorized and, hence, the sales in each case constituted 
conduct denounced by the Circular. ·. 1 

Finally accused was found guilty of wrong:fu.lly possessing 57,000 
yen, J.a,wful money of Japan (Chg, Spec 9). The evidence shows that at 
the time alleged 57,ooo Japanese yen were found underneath a· bed in 
accused's quarters. We are unaware of any directive whereby the 
possession of Japanese yen in an;r amount is rendered unlawf'ul.. It is 
contended, h~ver, that in view of accused's "black market" operations 
in which American goods were sold to Japanese nationals, the yen found 
in accused's quarters were obtained as a result thereof azxi, hence, 
their acquisition was in conflict with the prohibition against acquiring 
money indigenous to an occupied territory from other than a United · 
States Fina.nee Officer or disbursing office (Paragraph 7, Section I, 
Part 2, Circular 247, War Department, 6 September 1947; Paragraph 3d, 
Circul.ar l, General Headquarters Far Ea.st Command, 7 January 1947. )
Accused is not, however, charged with a violation of the cited directives 
but, if he were, the ·circumstance of his possession of yen, without a 
showing of an unlawi'ul. source thereof, would not suffice to establish 
such violation. In order to prove a violation of the cited directives 
it would be necessary to show either an unlawf'ul ·source of the yen or 
to exclude the possibility that the yen were obtained from a lawf"u.l. 
source. Assuming but 'Without deciding that possession of yen obtained 
from other than a lawful source would constitute wrongful possession of 
the yen, we merely state that a wrongful posses~ion premised upon an 
unlaw.f'uJ. acquisition woul.d necessitate evidence of a quality equal to 
that required to establish unlawf"u.l. acquisition. It is shown that 
accused in the five illicit sales of which he has legally been found 
guilty acquired some amount in excess of 500,000 yen over a period of 
approximate~ twelve months. Although not germane to any of. the charges 
against accused the prosecution showed that in the period·extending from 
March 1946 to March 1947 accused gave, ~pprox:Lmately 100,000 yen to Taelco 
Sagara. The defense showed that accused at an unspecified time paid 
420,000 yen to a ,J'apanese contractor for improvements made in the 304th· 
Signal Operation Battalion area. It is not unlikely that accused's 
revenues from his unlawf"u.l. sales of American goods were expended within 
fair proximity to the time of their acquisition. In aey event a con
clusion that the 57,000 yen found in his quarters on 23 January 1948 
constituted part of his unlawf"u.l. revenues would be based upon pure 

· conjecture. In the absence of any lawful prohibition against the · 
possession of yen we find that the findings of guilty- of Specification · 
9 or. the Charge are not supported by the record of trial. 
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5. Accused is 24 years of age and single. He is a high school 
graduate and attended Union College for 2½ years majoring in electrical 
engineering. In civilian life he had employment as a newspaper inserter 
and as a worlonan in an industrial plant. He had enlisted service in the 
Arcrry from 26 June ·1944 until 14 November 1945 when he was commissioned 
a Second Lieutenant. He was promoted to First Lieutenant 11 April 1947. 
He has had foreign service in the Pacific Theater from 28 February 1946. 
His efficiency ratings of record are "Elccellent11 and •Superior." 

6. The court was legally constituted and had jurisdiction of the 
· person and of the offenses. No errors injuriously affecting the sub
stantial rights of accused were committed during trial. In the opinion 
of.the Board of Review the record of trial is legally insufficient to 
support the findings of guilty of Specificatio~ 9 of the Charge, legally 
sufficient to support the other findings of guilty and the sentence 
and to warrant confirmation of the sentence. A sentence to dismissal 
and to pay the United States government a fine of $1,000.00 is authorized 
upon conviction of violations of Article of War 96. 

_e___.o_.t;JJ____"¥----llf=_~--~-t Judge Advocate 

&. {. ~ , Judge Advocate _....,,.(j-~-------.....~---
_,.J...,~~-+-·----·________,, Judge Advocate ,~ 
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JAGH CM 332445 1st Ind 

JAGO, Department of the Army, Washington 25, n.c. 

TO: Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated May 26.,, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of th~ Board of Review in the case of First.Lieutenant 
Cesare Augustus Bucci, ~1651809, 304th Signal Operation Battalion, 
Yokohama, Japan, APO 503. 

2. Upon· trial by general court-martial this officer was found 
guilty of wrongfully selling, .on five occasions, American cigarettes 
to J~panese nationals (Specs 1-5) and of wrongfully possessing 57,000 
yen, lawful money of Japan {Spec 9), in violation of Article of War 96. 
No evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service and to pay to the United States a fine of 
one thousand ($1,000.00) dollars. The reviewine authority approved 
the sentence and fol'\varded the record of trial for action pursu&nt to 
Article of War 48. · 

3. A SUlln'lo3.ry of the evidence may be found in the accompanying 
opinion of the Board of Review. ·The Board of Review is of the opinion 
that the record of trial is legally insufficient to support the finding 
of guilty of Specification 9 of the Charge, legally sufficient to support 
the other findings of guilty and the sentence, and to vra.rrant confirmation 
of the sentence. I concur .in that _opinion. 

Accused served with the 304th Signal Operation Battalion, Yokohama, 
Japan, from the Fall of 1946 to March 1948. Among his duties were those 
of Post Exchange Officer~ During the period mentioned accused through 
Japanese employees of the battalion sold American-ma.de cigarettes· to 
Japanese civilians on five occasions, for sums in excess of 500,000 yen, 
thereby violating local directives aimed· at curbing "black market" 
activities. 

In January 1948 accused's quarters were searched and 57,000 yen 
were found underneath his bed. However, there is no evidence that the 
yen found were unlawfully acquired and the mere possession of yen is 
not denounced by any law, directive, or regulation. 

Accused elected to remain silent, but otherwise the defense tended 
to show that accused's activities in selling cigarettes were in part at 
least for the purpose of financing improvements in the recreational 
activities of the 304th Signal Operation Battalion, and that accused's 
then Commanding Officer had knowledge of his activities. The Connnanding 
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Officer, Major Bowman, a reluctant witness, denied such knowledge. · 
There is indication he may also· be tried. _ 

It may be inferred that accused personally profited by his sales 
in substantial amounts. · 

4. Accused is 24 years or age and -s:j.ngle. He is a high school 
graduate and attended Union College for 2½ ~s majoring in electrical 
engineering. In civilian life he had employment as a neYispaper inserter 
and as a ,·rorkma.n in an industrial plant. He had enlisted service in the 
Arrrr:f from 26 June 1944 until 14 November 194.5 when he was commissioned 
a Second Lieutenant. He was promoted to First Lieutenant 11 April 1947. 
1-f-e has had foreign service in the Pacific Theater from 28 February 1946. 
His efficiency _ratings of record are· "Excellent" and "Superior." 

. . . ' 

,5. I recomnend that the sentence be confirmed and ordered into 
execution. 

6. Inclosed is a form of action designed to carry the foregoing 
recommendation into effect, should such recommendation meet with your 
approval. 

2 Incls THmriAS H. GREEN 
l Record of trial Major General 
2 Form of action The Judge Advocate General 

( GCMO 183, 9 Nov l9hB). 
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DEPARTI.lENT OF TID:: ARMY 
IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 25, D.C. (129) 

7 OCT 1948 

JAGH - CM 332510 

UNITED STATES ) 6TH INFANTRY DIVISION 
) 

v. ) Trial by G.c.M., convened at 
) APO 6, 16,. 17 and 19 July 

First Lieutenant MARCUS R. ) 1948. Dismissal and confine
RAWLINGS (0-2010653), Ql,1C ) ment for three (3) years. 
(IN1"), 569th Quartermaster ) 
Salvage Repair Company ) 

OPINION of the BOARD OF REVIEW 
WOLFE, LYNCH and BERKOWIT'l, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the above named officer and submits this, its opinion, to The Judge 
Advocate General. 

2. Accused was tried upcn the following Charges and Specifications: 

CHARGE I: Violation of the 93rd. Article of War. 

Specification 1: In that First Lieutenant Marcus R. Rawlings, 
569th Quartermaster Salvage Repair Company, did, at Pusan, 

· Korea, on or about 5 July 1948, unlaw1'ully kill CHUNG, Mylmg 
· Kuk, by striking him with a vehicle, to wit, a jeep•. 

Specification 2: · (Finding of not guilty) •. 

CHARGE Ih, Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Marcus R Rawlings, 
569th Quartermaster Salvage Repair Company, was, at Pusan, 
Korea, on or about 5 July 1948, dr1mk and disorderly in 
uniform, in a public place, to-wit, the street of Pusan, 
Korea, in the vicinity of Camnand Post, 6th Infantr;r Division, 
and Water Point Number 1, on what is sometimes knmm as Route 
l. . 

S~ci.f'ication 2: In that First Lieutenant Marcus R Rawlings, 
569th Quartermaster Salvage Repair Company, did, at Pusan, 
Korea, on or about 5 July 1948, wrongf'ully and unla~ 
leave the scene of an accident in which ha was involved, 
without making !mown his name or other identilication. 



CHARGE III: Violation of the 95th Article of War. 
(Finding of not guilty). 

Specifications 1 and 2: (Findings of. not guilty). 

He pleaded not guilty to the Charges and Specifications and was found 
not guilty of Charge III and the Specifications thereunder and Specifica
;tion 2, Charge I, and guilty of the other Charges and Specifications, 
except the words, 11Command Post, 6th Infantry Division" in Specifica
tion l.. of Charge II. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor £or 
three years. The reviewing authority approved the sentence and forwarded 
the record of trial for action pursuant to Article of War 48. 

3. !:.· Evidence for the prosecution. 

Accused is a member of the 569th Quartermaster Salvage Repair 
Platoon (R 6). About 0930 hours, 5 July 1948, accused went to the house 
of Kim, In Gun, in Pusan, Korea. At accused's behest Kim, In Gun pro
cured a bottle of saki. After each had a glass of saki they proceeded to 
the Saki house belonging to the mother of Kim, In Gun bringing with them 
the bottle of saki. About thirty minutes later, after the bottle was 
consumed, they left the Saki house and went to Kim, In Gun's wite's house. 
There they had about a half bottle of saki and a half hour later left, 
had a tire repaired, and returned to the wii'e's house (R-9-10). There 
they picked up Kim, In Gun's daughter, brother-in-law, and a friend of 
the latter, and proceeded to a restaurant to drink.· They arrived at 
the restaurant at 1430 hours and left the restaurant sometime between 1730 
and 1830 hours. While at the restaurant they consumed £our and one-halt 
bottles of saki (R 7,8,11.,13). When they- left the restaurant accused· 
was intoxicated (R 13). He offered to take Kim, In Gun and and his daughter 
home, and the party- took off in the jeep which accused was driving. Kim, 
In Gun was riding in the right .t'ront seat with his daughter and Shin, Yun 
Chill was also in the .t'ront seat. Kim, Jun Chul was seated in the right -

' rear. Kim, In Gun had expected to be taken to his house but was too 
intoxicated to know where they were going until they were near the rail
road engine shop at Kokwang where he waa aroused by a shook and then 
noticed they- were headed in the direction of Pu.san. When they- came to 
the 7lst'Station Hospital at llinakai, accused turned the jeep around at 
a very fast rate of speed and proceeded toward Bomil Chung near the water 
point at the end of the "horse ta:d.. 11 There accused ran into the back o! 
the horse taxi (R 7,11,12,13,14). 

Kim, Jun Chul testified tba~ on their way- into Pusan accused struck 
a man but continued on toward Pusan and did, not stop (R 7). 
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Shin., Yun Chul was unaware of any of the details of the ride until 
accused tlu'ned at. the Millakai building. He observed then that they were 
·going in the direction of Pusanjin, the end of the "horse taxi company." 
The jeep was travelillg Ter:, fast and ran into the "horse taxi" (R 14). 

At about 1830 hours ; July., Kim, Dong Yun, was standing in .front ot 
a basket shop at Ko ll{allg when ·an American jeep traveling at a ."faster than 

• usual vehicle speed" hit a Korean man. The vehicle did not stop but 
continued. on in the direction of Pusan (R 15). . . 

A.t appreximate'.cy' 1830 hours 5 July 1948 Technicians Fourth Grade Gene 
L. Wale and Leon Delosreyes., Technician Fifth Grade Leroy E. Boyer., and 
PriTate First Class Kenneth D. _Kathlean., 11ere riding toward Ordnance in 
a three-quarter ton truck (R 16., 17i., 20). As they approached a place 

. nriousq described by- them as the Pu.sanjin railroad station (R 17½., 19) 
or the water point (R 22)., they- saw a jeep driven b;r accused hit a Korean 
(R 16., 17}., 19., 22). Their vehicle was stopped at a distance o.f about 
200 teet from llhere the Korean lay- after being hit (R 17, 20., 22). 
Wale, :-no was \mable to state who ns the. driver of the jeep testified: 

•I seen a jeep come around the corner, dollil b;y the railroad 
station; tum around the engine house. The jeep can. arouad 

· the comer at a high rate o:r speed., S'W81'Ted arOUlld. I stopped; 
seen him hit a Korean on the ·right side ot the road and knocked 
him about. the middle or the tracks. He hit. hill about the right 
aide o:t the tracks and. he lit about the middle ot the t.rackl and 
be run over h1A agai.Jl." (R 16) 

At the. place the Korean was hit theN nre no sidewalks, and at t.bat place · 
it was cuatomary- for the Koreans to walk at the edge o.f the road. As the 
jHp driTen b;y accused came around th• curve it was very close to tba 
buil.dinc (R 16, 17, 17½).. · 

Kath.lean 'did. :not see accused's vehicle hit the Korean but did SH 
it run over hill. Kathlean testified that accued lla8 traveling pretty 
fast (R 18). 

·. Boyer's attention was attracted to accused's Tehicle which was goine 
at a pretty- high rate of speed because he thought it was going to run 
into the s~e o.f the building as it was negotiating a corner. He saw the 
jeep strike a Korean who ns about five feet from the buildings. His 
Tie,r of the jeep had been :t,emporaril,1' obscured b;r a horse drall?l taxi. 
Accused's vehicle passed the taxi on the inside and then S119rved around 
and struck the Korean lcnocld.ng him into the 111.ddla of the tracks 'Where 
accused's vehicle pas_~ed OTer him (R 20., 21., 27). 
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Delosreyes -also witnessed the incident and testified that accused's 
vehicle was traveling at a "pretty high rate or speed". He observed the 
markings "KOO 569011 on the rear bumper of acq_used' s vehicle (R 22). The 
one jeop assigned to accused's platoon was marked "KBC 569Q11 (R 71). 

Accused did not stop his vehicle but continued on in the direction 
or Pusan (R 17,181 19, 23). 

; 

The Korean who was hit was about forty years of age (R 20). 

At approximately 1830 hours 5 July 1948, Corporal Clarence Burnette· 
was driving a pass truck into Pusan. Privates First Class Samuel B. 
Reichley1 Paul A. Wolf 1 Wilson Morris and ·Daniel T. Boone w_ere passengers 
in the truck (R 281 32 1 34, 36 1 37). Reichley and Burnette observed a 
jeep c~m:ing from the direction of Pusan toward the water ·point traveling -
at a speed of about 30 to 35 miles an hour and weaving from one side of 
the road to the other. Going around the bend at the water point Burnette 
had to cut his truck over in order to get out or. tne way ot the oncoming 
jeep. There were some Koreans in the jeep and Reichley recognized ac.:: . 
cused as the driver. later the pass truck was passed by the jeep which 
this time was going in the direction ot Pusan. Burnette testified that at 
the time the driver whom he did not ·recognize resembled a·uan •looking out 
the windshield when it rains11 • Reichley testified that accused was 
slumped over the steering wheel. Subsequently the pass truck came on a - . 
Korean lying in the road (R 28 1 29 1 32). The place· where the Korean was 
found was at the top of the hill on the Pusan side or the water point where 
"the streetcar makes a bend" (R 33), close by the railroad yards (R 28) 1 · 

aJXl opposite the railroad station (R 36). The Korean was of average build 
for Koreans, had a little moustache, short hair cut, and wasll!aring a 
white undershirt.· Boone testified that in addition the Korean had on a 
dark coat. 'lb.a Korean's face was bleeding and one eye was siut (R 33 1 351 
37). Burnette and Reichley identified Prosecution's Exhibit Number 1 as 
a picture or the Korean they round in the road (R 671 69). 

Reichley and Boone laid the Korean in the truck ard he was taken to 
the 71st Station Hospital (R 33 1 37). Reichley placed his hand over the 
Korea.n's heart ~ut could not determine if it·were beating (R 67). · En 

. route to the hospital Reichley saw ·accused again am. left the truck. 
He nagged a 11418th truck" and followed accused past the place where the' 
Korean had been fo\llld. In answer to a question as to the speed of the 
truck in which he was pursuing accused Reichley testitied tbat 11It was 
noorboarded ***'' • During the chase accused's jeep was going rrom one 
side or the road to the other. Reichley finally caught accused's vehicle 
at the water point. Accused was seated at the driver's seat and when 
Reichley told him to get out he (accused) looked at Reichley "glassy eyed" 
(R 301 31). 
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First Lieutenant John G. Mayne, Medical Corps, testified that he 
was on duty" at the ?1st Station Hospital, Pusan, Korea, on 5 July 1948. 
At about 1930 hours on that day a dead Korean was brought to the hos
pital. A wax seal bearing the name,"Chung, J.(y,mg Kuk", was .found 1n 
the deceased'• clothing• .As to deceased's dress Lieutenant Mayne 
testified: 

"He had on a dark blue or navy blue coat. Inside of the 
coat, on the left inner pocket, just about over it, there was 
a label - Korean characters:, evidently, a name and resembling 
the name on the out patient index record, but one of. those 
three names, the last two or three changed - It11 not sure · 
what it was. It was -embroidered in red silk. He had on a 
white shirt and dark trousers. Other than that, I can't recall 
anything else." (R 40). 

Lieutenant Mayne was unable to state ·the exact cause of death but ex
pressed. the opinion that the deceased had probably sustained a broken 
neck (R 38-41). 

. . 
. Shim, Mo Im identified Prosecution 1• E.xhibit llumber 1 as a picture 

of her deceased husband, ~Chung, Myung Koo• (R 70). . 

At approxillately 1830 hours, 5 July 1948, Major Arthur c. Cheyne, 
'Provost Marshal, 6th Infantry Division, Pus~, received an accident 
report and as a result thereof he, accanpanied b:y Master Sergeant 
William o. Frese, went to Hialiah, otherwise knolV?l as the race track, 
in search of accused. They- found him in a house used by him; he was 
in bed drsssed in pajamas. They were unable ·to arouse him and final.ly 
Sergeant Frese dressed accused and ca?Tied him .from the house, put him 
1n a· jeep and carried him to the Station Hospital (R 57, 58, 59). . 

On the morning of 17 July 1948 prior to his appearance be.fore the 
courii-martial Major Cheyne made a road test to determine the distance 
:f'rom the water point to the 71st Station Hospital. Concerning the 
distance from the water point to the hospital and to intermediate point• 
he testified as follows : 

11Fro11 the Water Point to the Pusanjin Station down the line · 
is 1.1 miles; to the fire station, 2 miles exactly; to the 
police station, that :ia, the 15th Police Station, it i's 2.6 
miles; to the manually operated traffic signal near the Rail
way Hotel, 2.7 miles, and the 71st Station Hospital is 3.2 
miles from the Water Point. I also, in "l1ff' observations, I 
noiJ.C'ed there ftre at least t_wenty--six signs posted stating 
that the !!peed limit is filteen miles per hour. 11 (R 58). · 
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He further testified that the speed limit on that road was fifteen 
miles per hour (R 58). 

b. For the defense. 

Accused ai'ter being apprised f(f his rights elected to remain silent. 
A pretrial statement of Lieutenant,Colonel William J. Power was admitted 
in evidence without objection. Colonel Power stated that he examined 
accused at 0120 hours, 5 July 1948,w.arrl found him to be moderatel.y drunk. 

4. Accused was found guilty of unlawfully killing one Chung, Myung 
Kuk by striking him with a motor vehicle (Charge I, Spec l). The evidence 
shows that accused spent the day in question drinking saki in the co~ 
of some Korean friends. At approxima.tely.1800 hours the party left a 
Korean restaurant where they had been drinking for approximately three 
hours and accused was to drive the Koreans to their home. ill members of 
the party were intoxicated and the Koreans were not too a.ware of the 
details of the ride which followed. Suffice it to say that one of the 
Korean passengers testi..tied that accused ran' down a Korean pedestrian. 
Near the engine shop at the top of the hill in Kokwang, one of the other . 
passengers was aroused from his alcoholic stupor by a shock • 

.l.t about 1830 hours the same day, a second group of witnesses, riders· 
in a truck proceeding out from Pusan in the direction of the water point,, 
observed a jeep making a turn near the Pu88JJ.ji.n railroad station strike a 
Korean. For convenience we designate this group of-witnesses as Group.I.. 
Some of these witnesses identi..tied accused as the driver of the jeep. 
One witness who testified in greater detail than the others stated that 
his attention was directed to accused's vehicle by its difficulty in · 
negotiating the curve, that he thought the jeep was going to run into the 
buildings. This witness' view of the jeep wasDXJ111entarily obscured as it 
went to the inside of a horse drawn vehicle. After the jeep passed the 
horse dralfll vehicle it swerved out and hit the Korean, drove the Korean 
away a distance am then passed over him. When the Korean was .first hit 
he was not more .than five feet £ram the buildings lining the road. At 
that point of the road there were no sidewalks. 

At about the same tillle a third group of witnesses whom we designate. 
Group B, were in a pass truck headed for Pusan and witnessed the erratic 
peregrinatior.s of a jeep which first passed them .f'rom the direction in 
which the pass truck was proceeding and then passed them traveling in the 
same direction as the pass truck. One of these witnesses was able to 
identify' accused as the driver of the jeep. Subsequently- on arriving at 
a point in the road opposite the railroad station they .found a dead X:oreu 
on the road. The circumstances of record show conclusively- that the place 
where Group B fOWJd the dead Korean was the same place where Group A saw 
a Korean struck by the jeep operated by accused,~ that the Korean 
.found by Group B wa.s the same Korean whom Group A had seen struck by ao
cused's vehicle. One of the Group B witnesses id.entitiecl Prosecution's 
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Exhibit Nmnber 1 as a picture ot the dead Korean, and a Korean woman, 
Shim, Mo Im, identified the same exhibit as a picture of' her deceased 
husband, Chung, Myung Ko.Q.. Applying the rule of Idem Sonans we find 
that the person struck by accused's vehicle was the person alleged, 
Chung, Myung Kuk_. 

At about 1930 hours 5 Ju'.cy 1948 a deceased Korean man was brought 
to the 71st. Station Hospital where a search of the deceased 1s,person 1 s effects 
disclosed a wax seal bearing the name, "Chung, Myung Kuk". This evidence 
lf'Ould not extablish the identity of the deceased as Chung, M3'tmg Kuk in 
the absence of' other evidence showing that Chung, Myung Kuk usually car-
ried on his person a similar wax tablet (40 c.J.s. 1104). The circum-
stance that Chung, Myung Kuk was brought to the 71st Station Hospital at 
time co-inciden'tal to the time that the deceased Korean with the hitherto 
described wax tablet was received in the hospital, together with the 
similarity of attire, sufficiently establishes the deceased Korean as 
Chung, ~ Kuk. Al.though the cause of death was not established by 
medical testimony it must be concluded that death resulted from the force 
applied by' the vehicle operated by' accused. 

Involuntary manslaughter of which accused has been found guilty is 
defined as "homicide unintentionally caused in the commission of an un
la~ act not amo,mting to a felony., nor likely to ~ndanger life, or by 
culpable negligence in performing a la'rlul act, or in performing an act 
required by law" (Par. 149!., Manual for Courts-Martial, 1928). The 
testimony of accused's Korean drinking and driving companions establishes 
that accused was grossly intoxicated during the course of' his wild driT8 
through Pusan and its environs. Testimoey ot other witnesses establishes 
that a short time after the fatal accident hereinbefore described ac-
cused was fotmd 1ri an insensible condi_tion. Such testimony was competent· 
to sh011'. his condition as to sobriety at· the time of the fatality- (CY 3274'T/, 
Anderson, 1948). Tha fatality occurred as accused was careening around a 
corner, at a high rate of speed., coming precariously close to the build
ings bounding the corner, passing a horse draffll vehicle on the inside., 
and then as he swerved toward the center of the road striking the deceased 
1'ho was near the side of the road. The evidence shows conclusively that 
the death of Chung, Myung Kuk.,was caused by the culpably negligent opera-
tion of a.motor vehicle by accused. ; 

Accused was found guilty of being drunk and disorder~ in uniform 
in a public place, to wit., a Pusan street in the neighborhood of' Water 
Point Number l in violation of' Article of War 96 .(Charge II., Spec •. 1). 
The evidence shows that at the time and place alleged accused llilo was 
grossly intoxicated was driving a motor vehicle in a reckless manner 
81f8rving from one side of' the road to the other, and forcing another 
motor vehicle to pull over in order to avoid being hit. At the time ac
cused ns accompanied b7 some intoxicated Koreans and his driTing -.ras 
observed by a number of enlisted men. We are of the opinion that the 
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evidence shOll'i.ng that accused while intoxicated draTe a motor TJhicle in 
a reckless manner sustains the allegations o'f drunk and disorderly 
conduct. 

Finally- accused ns f'olDld guilty' of' leaving the scene of' an accident 
in 'Which ha was involved ll'ithout making la:l,o,m his name or identif'ica-
tion in violation of' Article of' War 96 (Charge II, Spec·. 2). The evidence 
shows that after striking Chung, i.tv,mg Kuk and causing_ his death accused 
continued on his way 'Without atopping and making his identity- known. 
The allegations in the specification are supported by the evidence, aud 

· the conduct denounced therein constitutes conduct to the discredit of 
the Jlilltar,y service (CM 264077, Patterson, 41 BR 365, 368-369). 

5. Accused is· 26 years of age, married, and has one adopted child. 
He completed the tenth grade of school, and attended the Case Technical 
School tor five months. In ciTilian life he us _employed as a service 
station manager and as an assistant foreman in a machine shop. He had 
enllated service in the J.rrq f'rom 30 NOTember 1942 until ha -.as commis
sioned a second lieutenant on 16 March 1945. He was separated from the 
service in the latter grade on 26 January- 1946. Ha had subsequent en-
listed service 1n the grade or Master Sergeant f'rom April 1946 until . 

· September 1946 llhan he was recalled to active duty' as a Second Lieutenant. 
Ha was promoted to First Lieutenant on 10 July- 1947. He had foreign 
service in the European Theatre f'rom October 1944 to June 1945 and combat 
service in that theatre f'rom November 1944 to May- 1945. His current tour 
of' foreign service extends f'rom February- 1947. He has been narded the 
Silver Star, Bronze Star, and Purple Heart. On two occasions accused has 
been punished under Article of' War 104. His efficiency ratings of' record 
are "Excellent• and "Ver,- Satisfactory". 

6. The court was legally constituted and had jurisdiction of the 
person and of the offenses. No errors injurious!¥ af'!ecting the sub
stantial rights of' accused 1rere committed during the trial. In the opinion 
of' the Board of' Review the record o.t trial is leg~ sufficient to support 
the findings of' guilty and the sentence and·to warrant confirmation o! the 
sentence. A sentence to dismissal, forfeiture of all JSY'. and allowances 
due or to become due, and confinement at hard labor .tor three years, is 
authorized upon conviction of violations of Articles of War 93 and 96. 

_ ___,Q_,__ ....... -+4-·--·_,Judge Advocateo_~_,_· 
_..,.,~.__......., ~ · _J,Ju.dge AdYocate 

c.~--~----~-+--~-~..;...;.~'-"--~·Ju.die _Advocate . Q 
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JAGH CM 332510 1st Ind 

JAGO, Department of the Arrrry., Washington 25., D.C. 2 0 OCT 1948 

TO: _ The Secretary of the Array 

1. Pursuant to Executive Order No. 9556., dated May 26., 1945, 
there are transmittea for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Marcus 
R. Rawlings (0-20lo653h QMC (INF)., 569th Quartermaster Salvage Repair 
Company. 

2. -Upon trial by general court,-ma.rtial this officer was found 
guilty of the involuntary- manslaughter of a Korean civilian by striking 
him with a vehicle in violation of Article of War 93; and of being drunk 
and disorderly in uniform in a public place and leaving the scene of an 
accident without identifying himself in violation of Article of liar 96. 
No evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service., to forfeit all pay and allow~es due or to 
become due., ,and to be confined at hard labor for three yea.rs. The revieW"
ing authority approved the sentence and fox,rarded the record of trial for 
action urxler Article of War 48. 

3. A SUIDm'U'Y of the evidence may be found in the accompanying 
opinion of the Board of Review. The_ Board o.f Review is of the opinion 
that the record of. tri~ is legally sufficient.to support the findings 
of guilty and the sentence and to-warrant confirnation of the sentence. 
:):: concur in that opinion. 

On 5 July 1948 accused., a member of the 569th Quartermaster Salvage 
Repair Compa:ey.,· stationed at Pusan, Korea., spent·the day drinld.ng saki 
with some Korean friends. At sometime between 173_0 and 1830 hours he 
started to take his friends to their house in a jeep which was assigned 
to his organization. At the time he was drunk and his operation· of his , 
vehicle was erratic and hazardous to other users of the road. While 
turning a corner at an excessive rate of speed he struck and killed one 
Chung., Myung Kuk., and continued on his way without stopping. 

4. Accused is 26 years of age., married., and has one adopted child•. 
He completed the tenth grade of school., and attended the Case ~echnical 
School for five months. In civilian life he was employed as a service 

. station manager and as an assistant foreman in a machine shop. He had 
·enlisted service in the Army .from 30 November 1942 until he was commis:.. 
aioned a second lieutenant on 16 March 1945. He was separated .from the 
service in the latter grade on 26 January 1946. He had subsequent en
·11sted service in the grade of Master Sergeant from April 1946 until 
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September 1946 when he was recalled to· active duty as a second lieutenant. 
He was promoted to first lieutenant on 10 July 194 7. He had foreign 
service in the European Theatre from October 1944 to,June 1945 and combat 
service in that theatre from November 1944 to :May 194,. His current tour 
Qf foreign service extends from February 1947• He has been awarded the 
Silver star, Bronze Star, and Purple Heart. On two occasions accused 
has been punished under Article of War 104. His efficiency ratings of 

, record are 11Elccellent11 and nVery Satisfactory." 

,. I recolIIIISn:i that the sentence be confirmed but in view ·or the 
creditable combat service of accused I further recommend that the term . 
of confinement be reduced to two years, that the sentence as thus 
modified be carried into execution, and that _a United States Disciplinary 
Barracks be designated as the place of confinement. 

6. Inclosed is a form of action designed to carry the foregoing 
recommendations into effect, should such.recommendations meet with your 
approval. 

2 Incle THOMAS H. GREEN 
l Record of trial Major General· 
2 Form of action The Judge Advocate General 

-----------~----------------------------( 186 GCMO,t _10 ·nov 1948). 
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· DEP.t\RYi.ill:NT OF THE ARllY . 
In~fice of The Judge AdvocateOeral 

Washington 25, D.C. (139) 

JAGQ - CM 332514 

UNITED STATES ) 
) 

v. ) 
) 

Private JOSEPH R. L!ATTWGLY ) 
(35105955), Casual Detach- ) 
ment, 2128th ·Area Service ) 
Ulit, Station Co~plement. ) 

13 OC.T 1948 

THE .!\.i.'li'.OR1~ CENTER 

Trial by G.C.Lf., convened at 
Fort Knox, Kentucky, 23 June and 
13 J~ 1948. Dishonorable dis
ch3rge end confinement for one 
and one-half (l½) years. bisci
plinary Barracks. 

HOIDIHG by the B0J!.lW 0.f REVIBYr 
BAUGHN, 0 1BRIEN and SKillNER, Judge Advoc;;.tes 

1. The Board of Review has exa.,iined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following Charge and Specifica-
tion: 

CHARG.c:: Violation of t~e 58th Article of War. 

Specification: In that Private Joseph R 17.attingly, Casual De
tachment, 2128t~ Area Service Unit, Station Complement, 
Fort Knox, Kentucky, formerly of 2nd Platoon Company 11B11 

92nd Quartermaster Battalion, Albuquerque Air Base, 
Louisiana, did, at Albuquerque Air-Base, Louisiana, en or 
about 9 December 1941 desert the Service of the United 
States and did remain absent in desertion until he sur
rendered at Fort Knox, Kentucky on or about 17 May 1948. 

Prior to entering a plea to the general iesu.e, the defense made a"••• 
motion in bar of trial" on t.1-ie grounds that. accused was absent without 
leave before the outbreak of the war on 7 ·December 1941 and that as a 
result the offense was barred by the Statute of Limitations. Thereupon, 
the President of the court-ffiarti~l, acting in the absence of the Law 
llle1o!:lt:ir, a.--mounced that tfie motion in bar of trial was 11 suspeµded 11 , since 
the "••• charges and specifications as drawn •••", alleged that the de-· 
sertion occurred on 9 December 1941. Accused then pleaded guilty, except 
the words "desert 9 December 194111 and 11 in desertion11 , substituting 
therefor respectively the words "absent himself without leave from oDe
camber 194111 and "without leave11 ; of the excepted words not guilty, of the 
substituted words guilty., and not guilty to the Charge but guilty of a 
violation of the 61st Article of War. The accused, after having the mean
ing of his plea of guilty explained, elected to have his plea of guilty 
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stand, whereupon the following evidence was adduced by the prosecution 
and by the defense:_ 

!.• . Evidence for the Prosecution• 

. Accused was identified as a member o£ the military service (R. 6). 
The prosecution introduced, over the objection of the d~fense, a duly 
authenticated extract copy of the morning report of the Second Platoon, 
Company B, 92nd ~uartermaster Battalion, containing the following entries: 

1112-9-41 Pvt. (SST) ·Mattingly Duty to 
A.w.o.L. 6:oo A.M. P.Vf.B. 11 

111-22-1942 Pvt•. (SST) Yattingly A,Vf.0.L. 
to Desertion. P.W.B. 11 (R. 6, 7; Pros. Ex. l). 

Prosecution entered without defense's objection ~n extract copy of the 
morning report of the 2128th ASU J..rrrry- Casualty Detachment, Fort Knox, 
Kentucky, for 7 June, showing accused 11 PJV0L fr 92d QM Bn Barksdale Fld La 
to surrendered Mil Auth this sta 1120 17 :May 48 Atchd for dy pending dis
position" (R. 7', 8; Pros. Ex. 2). Accused's pretrial :statement to the in
vestigating officer, wherein he stated he went absent without authority on 
6 December 1941 and surrendered at Fort Knox, Kentucky, on 17 May 1948, 
was admitted by stipulation (R. 8; Pros. Ex. 3). Prosecution then requested· 
the court to take judicial notice of (1) the first part of Article of \Var 
39; (2) the 11 Joint Resolution" of the First Session, 77th Congress, 
December 1941 (Public Law No. 328), wherein war was declared upon the 
Imperial Government of Japan; and (3) the Executive Order of 3 February 
1942, suspending the limitation upon punishments for violations of Articl~s 
of War 58, 59 and 86 (R. 9, 10). . . · · · · 

R.• Evidence tor the Defense. 

Mr. James E. Mattingly, ac9used 1s brother, testified that accused was 
present at their sister's home, 1629 Garland.Avenue, Louisville, Kentucky, 
on 7 December 1941. Accused told his brother at that time that he was on 

· leave (R. ~13). :t!r. Mattingly clearly remembered the date because it 
was "Pearl Harbor Day". Mr. John Leo Mattingly, a."lother brother of accueed, 
:Mrs. Lillian Matting:cy, ac_cused 1s wife, and Mrs. Susie Cecil, accused's 
sister,. also testified that accused ,was present at the above address, . 
Louisville, Kentucky, 7 December 1941 (R. 13-22). · 

, Accused again took the stand and testified under oath that he came in 
the Jrrrry on 8 July 1941, and was assigned. to Company B 0£ the 92nd Quarter
master Battalion and that he left his organization on 6 December 1941, , 
,-nd spent the night of 6-7 December ·at hi8 sister• s house at 1629 Garland 
Avenue, Louisville. The following day he proceeded to his home at 
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Bradersville, Kentucky. Accused also testified that he did not have per
mission to go home (R. 22-24). Affidavits from Reverend c. L. Sm:i.th., Holy 
Name of Mary Church (Def. Ex. A)., Harry Wathen, Sheriff of Marion County., 
Kentucky (Der. Ex. B)., of Henry G. Boldrick, County Attorney of 1Iarion 
County (Def. Ex. C) and F. E. Hardesty, County Judge Pro Tem (Def. Ex. D) 
were .admitted by stipulation (R. 25., 26). Aside from a statement in 
Defense E:r-.hibit A to the effect that accused went absent without leave on 
6 December 1941, these exhibits related to accused's character and good 
record. 

3. Following the introduction of evidence., the court closed and., 
upon opening, the president announced tha·~ the court had conaidered and sus
tained the special plea entered by the defense in bar of trial (R. 26). 
The court then., on 23 June 1948, proceeded to other business and the record 
was du:!¥ authenticated (R. 27). · _ 

4. Pursuant to the following letter of the appointing authority the 
court reconvened on 13 July 19481 

111. The record of trial of Private Joseph R. Mattingly, held 
23 June 1948, reveals that a 'special plea in b~ of trial' was a.us
tained by the Court. 

11 2. The· charges in this. case allege that accused deserted the 
service of the United States on or ab~ut 9 December 1941 and re
mained absent in desertion until he surrendered on .or about 17 1Iay 

· 1948. (HCM 1928 page 50-52) 

"3• A plea in bar of trial should be sustained only in the 
event that the specification on it's face shows that the statute 
of limitatiol13 has run against the offense. The specification as 
drawn shows that the alleged desertion occurred on 9 December 
1941, and at that time a state of war existed which bar~ed the 
running of the statute. (mM 1928., Par. 67) · 

114. In view of this disagreement with the ruling of the court., 
the record of trial is returned herewith. You are instructed to 
reconvene the court and reconsider your action in respect to sus
taining the special plea in bar of trial. 

11 5. In the event your action relative to the plea in bar of 
trial is rever:sed in accordance ·with the views herein expressed, 
you will continue ;yith the casr: to a fina_l determination. 11 

At these proceedings, the _member~ of the court, prosecution, defense, and 
accused were accounted for, a new reporter was sworn, and the prosecution 
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announced there was no evidence in addition to that presented relative 
to the plea in bar of trial. Thereafter the court was closed and upon 
opening, :tme :president announced: 

"The court has reconsidered the motion in bnr of trial and 
has overruled its former action on that motion and overrules 
the motion11 • (R. 28). 

Following oral argument by the defense counsel, the court found accused 
guilty of the charge and specification and sentenced him to be dis
honorably discharged the service, to forfeit all pay and allowances due 
or to become due and to be confined at hard labor at such place as the re
viewing authority.may direct for one and one-half (l½) years. The re
viewing authority approved the sentence, designated Branch United States 
Disciplinary Barracks, New Cumberland, Pennsylvania, or elsewhere as the 
Secretary of the Army may direct, as the place of confinement and for
warded the record of trial £.or action under Article of War 5oi. 

5. The only questions :presented for discussion and determination by 
the Board of Review in the present case concern the legal effect of 
the above set forth directive of the appointing authority and the le
gality of the resulting findings and sentence. 

In considering the question of the legal right of the reviewing au
thority to return the record of trial to the court-martial under the 
circumstances shown, the Board is confronted at the outset nth a basic 
and fundamental concept of military j~isprudence, viz a · 

11.An of.ricer 'Who bas power to appoint a general _court
m.artial may determine the cases to be referred to it for 
trial and may dissolve it; but he can not" control the exercise 
by the court of powers vested in it by law. He ma.y withdraw 
any specification or charge at any time unless the court has 
reached a finding thereon." (par. 5A, MCM., 1928., P• 4; und,_ei
scoring supplied). 

* * * "The functions of a court-martial and the convening au-
thority are, and should remain, separate and distinct, It 

.is the function and ducy of the court-martial alone to pass 
u on uestions aris · dur the trial (with certain au-
thorized exceptions not hara material , to aITive at findings 
on the guilt or innocence of the accused based upon the evi
dence of record, and upon conviction to impose a legal, aJ?,Pro
priate and adequate sentence. No higher authority, or for 
that matter no authority.whatever, should be consulted by, or 
should directly or indirectly interfere with or infiuence the 
action of the court in its closed sessions. This :principle is 
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fundamental and its violation strikes at the veey root o:t 
justice and opens the door for undue in:tluence.n (CM 216707, 
Hester, 11 BR 161, 162; underscoring supplied). 

The limitation upon the control by the reviewing authority over"•••• 
the exercise by the court of powers vested in it by law ••• •• n is fur
ther imposed, and defined.to a degree, by the terms of the oath or 
'affirmation taken by each member of the court to "••••• well and truly 
try and determine, accordlng to the evidence, the matter now before 
you • ., ... 11 (Article of War 19; CM 260479, Hankovraki, 39 BR 277). 

There are necessarily exceptions to the principle that the functions 
of the court-martial and the reviewing authority remain separate and 
distinct in all instances, however, as stated parenthetically in the · 
above-quoted portion of the opinion in CM 216707, Hester, supra. Of 
these,. one of the most commonplace relates generally to the matter of 
pleas, provided for in paragraph 64, Manual for Courts-Martial 1928, page 
50, as follows : 

"Notwithstanding the action of the court on special pleas. . 
or other similar objections, the trial may proceed in the usual 
course as long as one or more specifications and charges 
remain as to which a plea to the general issue may be made or 
stands. For example, when pleas in bar are sustained to all 
but one specification and charge, to which the ple& is not 
guilty., the trial on that specification and charge may continue. 
But where., as a result of the action of the court on special 
pleas or other similar objections., the trial can not proceed 
further., the court adjourns and submits the record of its pro
ceed:ings as far as had to the reviewing authority. If the re
viewing authority disagrees with the court., he may return the 
record' to the court with a statement of his reasons for dis
agreeing and with instructions to reconvene and reconsider its 
action with re~pect to the matters as to which he is not in -
accord with the court. To the· extent that the court and re
viewing authority differ as to a question which is merely one 
of law, such as a question as to the jurisdiction of the court., 
the court will accede to the views of the reviewing authori:t:G 
and the court may properly defer to such views in any case. The 
order returning the record should include an appropriate 
direction with respect to proceeding with the trial. If the re
viewing authority does not wish to return. the record., he will 
take other appropriate action." (Underscoring supplied). 

Notwithstanding this provision which is clearly limited to questions 
of law., :Lt is well settled that issues- of fact are independently determined 
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by the court-martial i tselt., without interference. T_his is well 
illustrated by the follonng language f'rom the recent case of 
CM .32.3089, Gale, 72 BR 4l, 77t 

".... It must also be presumed., prima f'acie, that the 
court tried the case according to the evidence pursuant, to 
its oath (AW 19). Great care must be exercised that no 
suggestion of the appointing authority•s or the staff judge 
advocate•s personal .opinion as to the merits of the ca.sa 'come 
to the attention of the court (MCM 1928, par 4l.!!., p .32, CM 
1.25876, l)ig Op JAG, Sec .395 (53); CM 260479 :Mankowski, .39 BR 
277; CM 2914f9 Thorne~7 BR (NA.TO - MTO) 287; CM 318664 
Lapada, 6 Bull JAG 1.22)" 

Application of tl1ese principles necessitates only a determination 
of 1'hether the question on the accused's special plea involved a question 
of fact or a question of law since action by- the reviewing authority was 
clearly limited to the latter case (par. 64., MCM, supra). In this con
nection Bouvier's Law Dictionary-., Rawle 1s Third Edition., Volume ,2, page 
2784, provides as followst 

ltWhen the doubt or, difference arises as to what the law 
is on a certain state of facts, this is said to be a legaJ. 
question; and when the party demurs, this is to be decided by 
the court; -when it arises as to the truth or falsehood of 
facts, this is a question 2f. ~, _and is to he decided by the 
jury." 

Insofar as may reasonably be determined from the record in the present 
proceedings., the court-martiaJ. was under no misapprehension as to either 
the language or the legal import and effect of the Statute o£ Limitations. 
That the legal issues nre clear to the court frcm the outset of the pro
ceedings is well illustrated by the langll.8€e of the President wherein he 
"suspended" the defense motion because the offense as recited in the speci
fication was not barred by the Statute of Limitations. Thus there was no 
question or difference as to the legaJ. issues but rather solely a question 
as to the truth or faJ.sity of accused's contention that he went absent 
without authority prior to ? December 194l. Accordingly., the court's 
action in sustaining the accused's plea amounted to a factuaJ. adjudica
tion or finding or·ract. The coITectness of this conclusion is em
phasized by the fact that the court did not decide upon the motion until 
both the prosecution and defense had finished introducing their evi-
dence, and that the allegations -were not modified or changed between the 
court•s first (R Sa) and finaJ. (R 26) ruling. It is thus manifest that 
the evidence adduced provided the sole basis for the court•s action upon 
the motion.and that the court., by its ruling following a closed session, 
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made a .tactual determination that the accused was absent without au
thority prior to 7 December 1941. It is the opinion o.t the Board o.t 
Review, therefore; that this action of the court-martial upon the 
accused 1s special plea following the introduction o.t the evidence was 
tantamount to a finding o.t not guilty and according~, under the 
circumstances of this case, the reviewing authority 1ras ldthout power 
legal~ to return the record of trial to the court .tor ;reconsideration. 

6. For the reascns stated, the Board of Review holds the record 
of trial legally insufficient to support the finding of guilty and the 
sentence. 

/;,14,A:;t:;;~q.~~~~~~::..,Judge Advocate 

~Wd4-..JL.i...l.t..J..~::::r:::~:1..._,Judge .ldvocate 

,,__....____.___,_....,_.....,..._,_,._.~ Judge Advocate 
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NOV 191948· 

.CSJAGQ - qM 332514 1st Ind 

JAGO, Dept or the Arrrry, 'Washington 25, D. c. 

TO: - Comanding General, The Armored Center, Fort Knox, Kentucky 

1. In the case or Private Joseph R. Mattingly (35105955), Casual 
· Detachment, 2128th Ar_ea Service Unit, Station Complement, I concur in. 

the foregoing holding by- the Board or Review and reconnnend that the 
findings or guilty and· the sentence be disapproved. · 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this'indorsement. For convenience of reference and.to facilitate . 
attaching copies ot the published order to the record in this case., 
please place the-file number .of the record in brackets at the end of 

·t11e published order., as follows; 
•7-~332514). 

~:.,otc1MI--- _ 

·1f6. THOMAS H. GREEN 

l Incl 
Major General 
The Judge Advocate General 

Re cord of Trial -
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DEPARrMENr.. OF THE ARMY 
In.the Office of The Judge Advocate General (lh7) 

Washington 25, D. c. 

JAGK - CM 332590 
9 NOV 1948 

UNITED STATES ) YOKOHAMA. COMMA.ND 
) 

v. Trial by G.C.M., convened at Yokohama., ~ Honshu, Japan, 2 7 and 28 July 1948. 
First Lieutenant FRANCIS P~ ) Dismissal and to pay to th!3 United States 
.McLA.UG!ll.IN (0-1949404), 243d ) a fine of ~1,000.00. · 
Transportation Port Compe.ny, 
APO 503 · ~ 

OPINION of the BOARD OF REVIDV 
SILVERS, BOOTH and LANNING, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its opinion, 
to The Judge Advocate General. . 

2. The accused was tried upon the .following charge and specifications a 

CHARGE& Violation of the 96th Article of War. 

Specification la In that 1st.Lieutenant Francis P. !~Laughlin, 
243 T. Port Company,.2d ·T. Medium Port, APO 503, did, in con~ 
junction with Sergeant Grover ·c. Brantley, 243 T. Port Oompacy, 
2d,T. Medium· Port, APO 503, at or in the 'Vicinity of Yokohama, 
Japan, on or about 28 May 1'948, in violation of Circular 26, 
General Headquarters Far East Command, APO 500, 10 March 1947, 
wrongfully dispose of three burlap bags containing 3,005 vials 
of penicillin and 150 via.ls of'streptonzy-cin, American manufactured, 
by delivering them to Miyoko Honda, a. Ja.pe.nese national. 

Specification 2 a In that 1st Lieutenant .Francis P. McLaughlin, 
***, did, in conjunction with Sergeant Grover C. Brantley, ' 

· 243 T. Por_t'compa.ey, 2d T. Medium Port, APO 503, at or in 
the vicinity of Yokohama,· Japan, on or about 28 May 1948, in 
violation of !i.temora.ndum No. 9, Headquarters 2d T. Medium 
Port, ,A.Po 503, 29 April 1948, wrongfully remove from South 
Pier three burlap bags containing 3,005 vials of penicillin 
and 150 vials of streptonzy-cin, by driving through the check 
point without presenting a. waybill and securing oles.ranee for 
the cargo removed. ' 

-
He pleaded not guilty to and was found guilty of the charge and specifica-
tions. No evidence of previous convictions was introduced. He was sentenced 
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to be dismissed the service and to pa:y a fine of $2,000. The reviewing a.u- · 
thor,ity approved only so much of the sentence~a.s provided for dismissal 
from the service and a fine of $1,000 a.nd forwarded the ·record of ,trial 
for action under Article of War 48. 

3. Evidence for the Prosecution 

Upon'motion of the prosecution and without objection thereto the 
court· took judicial notice of the provisioDB of Circular No. 26, General 
Headquarters Far East Command, APO 500, dated 10 March 1947, entitled, 
•Prevention of Black Market Aotivitiesu and Memorandum Number 9, Read
Q.ua.rters 2nd ~dium Port, APO 503, dated 29 April 1948, entitled, "SOP 
for Vehicular Tra.ffic Control at Central and South Piers.• Copies of 
the foregoing directives a.re attached to the record of trial and pertinent 
extracts from ea.oh a.re a.s follows a 

"cIRCULA.R )) 
.No ••• 26 

PREVEI'lrION OF BI.A.CK MARJO..'T ACTIVITIES 

•3. Purpose. This circular is intended to inform persoDS 
subject to military law within or in transit to or from the oo-. 
cupied area. of Ja.pa.n, including but not restricted to military 
personnel, civilia.n employees of the Ws.r Department, 8.Ild 
dependents, of the necessity for avoiding.participation, direct 
or indirect, in black market activities; a.nd the rules to be ob
served by them in respect to dee.ling in supplies transported to 
Japan for the use of Amerl. can personnel. 

J d. •American goods'. ~ goods, wares, merchandise or 
other personal property of. acy kind which eithera 

(1) a.re of American origin, growth, production or 
· ma.nufa.ctureJ · 

(4) bear either on the container, unit or otherwise, 1 

a trade mark, trade name, producer's, manufacturer's 
or· distributor's name, brand, revenue stamp, free 
of tax stamp, label or other mark, or stamp or 
device of any kind indicating it to be American 
growth, origin, production or manufa.oture, or 
intended for use or consumption by American 
personnel or authorized personnel. 

e. 'To Trade•. To enter into, carry on, complete, or 
perform eny contra.ct, agreement, or obligation; to buy, sell, loan, 
extend credit, trade in, deal in, exchange, transmit, transfer, assign,· 
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dispose of or reoei~e; or to have any form of business or commercial 
communioation or interoourse. 

• * • 
11 5. Acts prohibited. Except as. authorized by law, regulation, 

competent order or direotive, the following aots by Amerioan personnel 
are prohibited& 

a. Trading in American goods with other. than American 
personnel or authorized personnel." 

111:Iemorand.um 
.NUMBrn 9 

SOP FOR VEHICULAR TRAFFIC CONTROL 
AT CENrRAL A:t-ID sourH PIERS 

"4•••• 
e. Outbound oargo vehicles regardless of the type 

will submit a copy pf the.waybill before olearanoe is authorized 
by the Control Point Personnel. 

115. South Pier Cheok Point 1 

a. This is both a military guard check point and a control 
point for all oargo carrying vehioles leaving the pier area. 

c. Outbound oe.rgo vehicles will be prooessed· as inpiar 4e." 

During the times herei:ne.f'ter mentioned, aooused was a :member of the 2nd T. 
Medium Port, Yokohama, Japan, and assigned to duty as assistant superintendent 
of the pier. Sergeant Grover C. Brantley was under his innnediate colll!DB.nd. 
At about 1800 hours on 28 May 1948, while supervising the unloading of the 
ship 11 Flying Arrow11 aocused direoted Sergeant Brantley to 11tag11 some burlap 
bags which were about three feet long and one foot in diameter. These bags 
.had been recently removed from the Flying Arrow. The master of the ~hip · 
suppli~ Brantley with the tags and both he and accused asserted to Brantley 
that the burlap bags contained personal luggage. Accused then directed 

. Brantley to load the bags in his· (accused's) 11 oivilian11 jeep. Brantley 
thereupon backed accused's 11blue 11 or "greenish-blue" jeep into the ware
house at the south.pier and with.the a.id of some Japanese laborers began 
to load the bags. When Brantley asserted to aooused that "I oan1t, get over 
two or three bags in the jeep" aooused replied, "Put what you oa.n in there 
and get a:11ay from here" (R 8,12,17-22). Three of the mentioned bags were 
loaded in the jeep. Brantley and aooused then mounted the vehicle and with 
Brantley driving they proceeded through the south pier gate without stopping 
and without presenting any waybill or securing olearanoe. Teohnician Fif'th 
Grade Wesley Lawson, a guard on the pier, observed the loading and saw 
accused directing the operation. He, walked to a point where h_e could ob
serve the vehicle pass through the gate •.. Lawson conferred with Technician 
Fourth Grade viillia.m E. Taylor, the guard at the gate or aoheok point," 
and found that no waybill had been presented by either accused or Brantley 
(R 13). Sergeant T~lor asserted that the jeep passed through the check 
,Point without stopping. He obs<:1rved Brantley driving and accused sitting 
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to his right in the i'ront seat. He also noticed a burlap bag in the back 
of the jeep (R 16). After passing the check point the parties drove 11to 
the end of that street and picked up a girl. 11 Sergeant Brantley testified 
that this girl was to "show us where the baggage wa.s to be ta.k:en11 (R 24). 

Miyoko Honda, a. 23-year old Japanese girl, testified that in accordance 
with prior instructions from "two Chinese nationals 11 she met .the. accused 
,near the harbor at about 1800. hours on 28 lil.y 1948 and rode with him and 
the driver, directing them to her house where the bags were to be delivered. 
When they arrived at her house in the Yokohama area accused unloaded three 
bags from the back of the jeep and placed them on the doorstep•. She stated 
that she did not know the oo~tents of the, bags which she described a.s "stuff. 11 

Her husband was inside the house. The witneu· could not name tlie Chinese 
who had directed her to meet accused and direct him to her home. She 
stated that late~ 11the CID took the bag and mysel:1'11 (R 32..:34). On cross
examination Miss Honda was not able to state whether she had positively 
identified accused a.t an identification para.de. · Upon being examined by 
the court she stated that she had failed to identify accused a.t one t:i.Joo 

-· but this was due to the fact that he was wearing 11da.rk glasses" (R 43 ). 
Aftet delivery of the burlap bags to Miss Honda's home, the a.ccus~d and 
·sergeant Brantley went baok to the south pier where they "picked up11 the 
master oi' the Flying Arraw. The three :then went to a.ocused's garters 

, . where they, in company with accused_' s wife,, had dinner and "talked" for 
· about three hours. At a.bout 2100 hours, ~ ·they, were returning the master· 

of the ship to -ins quarters all three of the men wer~ 'arrested by members· 
of the Criminal Investigf!.tion Division (R 25 ). · . · . . . 

Kr.· Berna.rd-Dimon, Special _.A.gent, 2nd Port~ Criminal Investigation 
Division. testified that at 1930 hours on 28 ~ 1948.he oon:f'isoated nine 
bags of penicillin at the' south pier. At approximately 0100 hours .on 29 
May he had confiscated three bags containing 3005.via.ls oi' penicillin and· 
150 vials of streptomycin from the home of the Japanese, Miyoko Ronda, at_ 
•number 33, 1-chome, · Na.k:amura-cho, Minami-ku, Yokohema.-shi. 11 

( The bags · 
were marked with Chinese characters and both the· packages and vials inside 
were labeled in printed English. Some oi' these labels bore the name "John 
Lilly & Co. USA11 and the others·"M:irok & Co., Inc.~ Rahway, N.J." During 
his investigation concerning "these drugs" Mr. Dimon advised accused of 
his ·rights under Article oi' War 24 and on.two occasions he denied being 
in his ~hicle at the time the bags were transported to Ronda's ,house. 
At a third interrogation :'.accused' admitted being a passenger in his velliole · 
at the tine it passed through the South Pier check point on the evening of 
28 May 1948 (R 47-50). . . · 

On cross-examination Mr. Dimon stated that Honda's house was registered 
in the name ot a Chinese known as,Fung Nien~ alleged to be the husband of 
Honia. Nian was present in the house when Mr. Dimon oonfisoa.ted the bags, 
of drugs (R 51). · · 
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Sergeant Taylor was recalled to the stand and the law member read 
to the court excerpts from Memorandum No. 9. Headquarters 2nd T. Medium 
Port. dated 29 April 1948. The witness stated that "South Pier Check 
Point11 mentioned. in the memorandum was· the place where he was on duty 
when accused a.m Brantley passed through in the jeep without presenting 
a waybill (R 53). 

Techmcian Fifth Grade Lawson was recalled by the court and stated 
that he heard accused tell Sergeant Brantley to 11get a waybill so the 
·guard will let us out. 11 From what he had observed he had deaided to 
watch and see if awaybill was actually presented at the check point 
(R 54). . 

• I 

Mr. Berna.rd Dimon was recalled and stated that he was not a chemist 
but that he was £amliar with the drugs in question and had handled great 
quantities thereof. He had opened the packages found in the three described 
bags and ascertained for a fact that the contems were the substances de
scribed· on the labels. None of the labels bore the notation "for export. 11 

After the defense had withdre:wn objection thereto Dimon asserted that 
Robert Mauldin. "skipper of the Flying Arrow" had been convicted for 
violating shipping regulations (R 57). 

4. For the Defense 

T\vo officers or accused's organization. Major William G. Turnbull 
and First Lieutena.IIt; John Jurbala~ testified that accused had a t;0od 
reputation among his military associates for honesty and efficiency. Ac
cused was advised or his rights and stated. "I do not wish to testify. 
sir" (R 60-64). 

5. Discussion 

Specification l states in effect that at the time and under the cir
cumstances alleged accused wrongfully disposed or the described property 
by delivering the B8lll8 to-WJ.yoko Honda in. violation of Circular 26. The 
mentioned circular prohibits what is called black market activities and 
forbids any and every .sort. or commer.cial transaction in the occupied area 
of Japan between persons subject to military law and other than American 
or authorized personnel. The term "To Trade" is def.iried in .such compre
hensive language as to include practically every conceivable species of 
exchange or dealing and the acts incident thereto such as to "transmit. 
transfer. assign. dispose or or receive~ property of American origin. 
The authority of military commanders to.prohibit black market transac
tions• and to take disciplinary action against offenders is unquestioned. 
If accused's delivery of the American manufactured drugs to the civilian 
house was an act arising out of or in furtherance of a black market trans
action as defined in the circular then the "transfer" of the property 
amounted to a wrongful disposition thereof. The court's determination 
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of this question appears to ha.ve been based entirely on the reasonable 
and obviously compelling inferenoes to be drawn from the aots a.np.. state
ments of accused. The burlap be.gs were part .~or the cargo removed from the 
Flying Arrow. The aocused and the master of the ship caused Sergeant 
Brantley to tag the bags, making it appear to be personal property, and 
each represented that the oontents were personal luggage., Acoused then 
caused Brantley to load his jeep with. the Qags ·and with _Brantley driving 
they proceeded through the check point without stopping ·_or presenting a 
waybill as required, for the rendezvous with Miyoko Honda. When accused 
had delivered the items to Honda. 1 s house he and the sergeant returned to 
the port and met the master of the ship. They then proceeded to accused's 
quarters where they remained for some three hours. The Criminal Investiga~ 
tion Division recovered the three bags from a closet-in Honda's house and 
confiscated the other nine bags at the ·pier. It can be reasonably inferred 
from the foregoing·that accused knew the true oontents of these bags an:l 
it is well settled in military jurisprudenoe that in the absenoe of a show
ing to the oontrary an officer is chargeable with_kndwledge of the provi
sions of the circulars and directives of his oomma.nd (CM 302741, ~ge, 
17 -BR (Ero), 247,252). Although a:ny one of the abo-ve mentioned. ao s of 
accused, isolated from·the other, might not have incriminating significance, 
the sum total of all the surreptitious conduct leads unerringly to the oon
clusi on that this was a black market transaction within the meaning of the 
quoted circular. Evidence which may be colorless if it. stood alone ma.y 
get a new ·complexion from other facts which are proved,.and in turn may 
corroborate the conclusion which would be drawn from the other facts 
(C?mm• v. Mulrey, 170 Mass. 103, 149 N.E. 94)•. Although there is no.direct 
evidence that accuaed · was a party to ~ bla.c:lc market trade or deal with un
named civilians, we have no difficulty in concluding, as did the oour:t, that 
his removal and delivery of the drugs und.er the circumstances proved was in 
furtherance of a black market transaction prohibited by the oiroular. 

Yfi th respect to Specification 2 the evidence is olear: and unoontradioted 
that accused caused his jeep to be driven through the check point at the south 
pier without presenting a waybill and securing ol_earance for the property or 
cargo in the jeep. Both the "trading" and driving through the oheok point · 
under: the circumstances shown.appear to have-been olosely related.in the genera 
unlawt'ul scheme to deal OJ+ the black market, however, we are of the opinion 
that the· specifioatiorut allege separate and distinct offenses. The failure 
to present a waybill·or credentials at the oheok point is the gravamen of 

. the offense alleged in Specification 2 and the aot was wrongful within the 
meaning of 1~morandum. No. 9 irrespective of disposition to be ma.de of the 
cargo. No prejudioe to accused's rights resulted from the fact that Speci
fication 2 was so drafted as to include mat~ers oontairied in Speoification 
1 (CM 231487, Campbell, 18 BR 225, 232 ). 

6. Department of the Army reo~rds show tha~ aooused is 34 years of 
age and married. He was engaged in the stevedoring business prior to · 

. enlisting in the Army on or about 5 June 1942. He attended the -Army Service 
Forces Tr:e.nsporta.tion Corps School, New Orleans Army Air Base, and ma 
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commissioned a second lieutenant, AUS, on 17 January 1945. His adjectival 
efficiency rating,-s are "E;oellent. 11 

7. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously af'feoting the sub
stantial rights of the accused were oommitted during the trial. The Board 
of Review is of the opinion that the record of trial is legally suffioient 
to support the findings· of guilty and the sentence and to warrant oonfirma
tion of the sentence. Dismissal is authorized upon conviction of a viola:.. 
tion of Article of War 96. 

~,~geAdvooate 

. xt:- )f., "&,~ , J\dge Advooate 

./·· 
_(On Temporary Duty) , Judge Advocate 
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JAGK - . CM 332590 1st Ind 

JAGO, Department of the Arm:,, Washington 25, D.C. 16 NOV 1948 
TO& The Secretary of the~ 

1. Pursuant to Executive Order No. 9556, dated l.ay 26, 1945, there 
are transmitted herewith for your action the record of trial, and the 
opinion of the Board of Review in the case of First Lieutenant Francis 
P~ 1.bLa.ughlin {0-1949404), 243d Transportation Port Compaey, APO 5~3. 

2. Upon trial by general court-martial this officer was found guilty 
of the wrongful disposition of three bags of-American manufactured penicillin 
and streptom:,cin by delivering them to a Japanese national, in violation of 
Circular 26, General Headquarters Far East Command, and of wrongfully trans
porting the same property through the 2nd Medium Port Check Point without 
presenting a wa.ybill and securing clearance therefor in viola.ti on of ?,lemo
randum No. 9, Headquarters 2nd Transportation Medium Port, Yokohama, Japan. 
Both offenses were la.id under Article of War 96. Accused was sentenced 
to be dismissed the service and to pay to the United States a fine of 
$2,000.00. The reviewing authority approved only so muoh of the sentence 
&a provtded for dismissal from the servioe and a. fine of $1,000.00 and 
forwarded the record of trial fo~ action under Article of War 48 • 

.. 
3. A. summary of the evidence may be found in the aooompa.cying 

opinion of the Board of Review. The Board of Review is~ of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty and the·sentenoe1 and to warrant confirmation of' the sentence. 
I concur in that opinion. 

Circular No. 26, General Headquarters, Far Ea.st .Command, dated 10 
:March.1947, prohioited all forms of commercial activities or dealing in 
American manufactured goods between persons subject to military 18YI' and 
unauthorized civilians. Memorandum No. 9, Headquarters 2nd Transporta
tion Madium Port, 29 April 1948, regulated vehicular traffic at the Port's 
central and south piers (Yokohama, Japan). It provided that all outbound 
cargo vehicles, regardless or type, would submit a cow of a waybill be
fore ·clearance would be authorized by the Control Point Personnel. Ac
ouaed was assistant superintendent of the pier, 2nd Transportation Madium 
Port. At a.bout 1800 hours ·on 28 lay 1948, while supervising the tmload
ing of the .ship 11 Flying Arrow" he directed a. sergeant under his oomma.nd 
to procure some ta.gs from the master of the ship' and affix them to some 
burlap bags mich were on! the pier. The bags· were about three feet long 
and one foot in diameter. Both accused and the ma.ster of the ship told 
the sergeant that the bags contained personal luggage. After they were 
tagged accused directed the sergeant to load them on his personal jeep. 
The sergeant loaded three on the jeep and reported to accused. Accused. 
a.nd'the sergeant ~hen mo~ted the jeep, the sergeant driving, and they 
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proceeded through the south pier check point without presenting a:n.y way
bill or othervrise securing clearance for the cargo. At some point beyond 
the check point and in accordance ,·dth previous arran~el:lents, they were 
met by a Japanese woman, Miyoko Honda, who directed thel".1 to her house in 
Yokohama where accused delivered the bags to her door. He and the sergeant 
then returned to the port and joined the master of tho ship. Shortly 
thereafter Criminal Inve1?tigation Division agents confiscated nine similar 
bags at the port and the three bags which accused and the sergeant had 
delivered to the home of !:ti.yoko Honda. These three bags contained a total 
of 3,005 vials of penicillin and 150.vials of streptomycin. Labels and 
markings on the drugs were in English, gave the names of American manu
facturers, and showed clearly that the products originated in the United 
States. There was no notation on the products indicating that they were 
for export. It is clearly inferrible that the bags of drugs were delivered 
in a. 11bl.ack market" transaction and for personal profit. 

The accused elected to remain silent. Two officers testified ~hat 
he had a. ~ood reputation for honest and ~fficient conduct of duties. 

4. Accused is 34 yea.rs of age and married. He was a longshoreman 
prior to enlisting in the Army on or about 5 June 1942. He attended the 
Army Service Forces, Transportation Corps ~chool, Nevi Orleans Army Air 
Base, and was conunissioned a second lieutenant, AUS, on 17 January 1945. 
His adjectival efficiency ratings are 11Excellent. 11 

5. A recommendation for clemency addressed to the reviewing authority 
and signed by one member of the court, the special defense counsel, and 
the regularly appointed defense counsel ia attached to the record of trial. 
It is stated that others involved in ·the unlawful transaction herein were 
convicted and received sentences as followsa 

Robert Na.ldin, 1i:aster of the vessel Flying Arrow, confine
ment for five years and fine of $1,000.00 (confinement 
suspended). 

1zy-o Fung Nein, Chinese national, three thousand yen fine, 
six months confinement and deportation. 

Miyoko Honda, agent of l,to Fung Nein,· twenty thousand yen 
fine, and confinement for one year (confinement suspended). 

Sergeant Grover Brantley, six months confinement and for
feiture of two-thirds pay for a like period. 

6. I recommend that the sentence be confirmed, but because there 
is indication that the accused was prevailed upon by the master of the 
ship to _join in the action as a personal favor, and may not have 
personally profited from the transaction, I t~coilllll8nd that the fine be 
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renitted and that as t~us modified the sentence be carried into execution. 

7. Inclosed is a form of &ction designed t_o carry into effect the 
foregoing recommendation, should it meet with your approval. 

~~ 
2 Incls 

THOMAS . H. GREEN . . ·. 

1. Record of trial lJa,jor General 
2 • Form o'f action The Judge Advocate General 
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DEPARTMENT OF THE ARMY (157) 
In the Office of The Judge Advocate Genera:! 

Washington 25, n.c. 
!., SEP 1M8JAGH CM .3.32620 

U N I T E D S T A T E S . ) 25TH INFANTRY DIVISIOH 
) 

V• ) Trial by G.C.M• ., convened at 
) ~goya.., Honshu, Japan, 28.,29 

Private FJJU, F. IANGDEA.U., RA ) July 1948. Dishonorable discharge 
17212100., 725th Ordnance Main- ) (suspended) and confinement for 
tenance Company, 25th Infantry_) two (2) years. The Branch, United · 
Division., APO 25. . . ) States Disciplinary Barracks., Camp 

) Cooke, California. 

OPINION of .the BOARD OF REVmf 
HarTENSTEIN., i.-OL.H'E., and LY!X:H.,. Judge' Advocates 

l •. The record ot trial in the case of the soldier named above has 
been examined in the Office of the Judge Advocate General and there f,:,,ind 
legally sufficient to support the. findings of guilty of Charge III and 
its Specification, and lecally sufficient to support onl.1 so much of 
the findings of guilty of the Specification of Charge I as involves 
findings ot guilty of involuntary manslaughter., am. legally sufficient 
to support the sentence. The record of trial has been examined by the 
Board of Review and the Board submits this., its opinion, to The Judge 
A.dvocate General. ' · 

. 2. The accused was tried upon the following. Charges and Specifi-
cationss · · · 

CHA.,.'!\(iE Ii Vi"1 ation of the 93rd Article of \Var. 

Specifications . In that Private Earl F. Langdeau., 725th · 
Ordnance lla.intenance Company, did., at Shiragiku-cho., 
Nishi-ku., Nagoya.-shi., Nagoya Prefecture~ Honshu, Japan., 
on or about 1925 hours 23 May 1948, willfully., feloniously, 
and unlawfully kill Yukitomo Endo by driving a United . 
States 1/4 ton 4 x 4 vehicle on over or against Fujiko 
Endo at a time while the said Fujiko Endo was carrying 
Yukitomo Endo on her back. 

CHARGE II t Violation or the 94th Article of War. 

Specifications ._ (Disapprov;d by th!! revi~g authority) •. 



(158) 

CHARGE III: Violation of the 96th Article of "i!ar. 

Specification: In that Private Earl F. La.ngdeau, 725th 
Ordnance J,Ta.intenance Company, was at Shirai:;iku-cho, 
Nishi-ku, Nagoya-shi, Nagoya Prefecture, Honshu, 
Japan, on or about 23 l.!ay 1948, drunk, while driving 
a United·states Government 1/4 ton 4 x 4 vehicle u. s. 
Register number 20739521. 

The accused pleaded not guilty to all Charges and Specifications. He 
was found euilty of Charge;I and III and of the Specification under 
each. A.s to Charge II and the Specification thereunder the court found 
accused guilty by exceptions and substitution&. Accused was sentenced 
to be dishonorably discharged the service, to forfeit all pay and 
allowances due or to become due and to be confined at hard labor, at 
such place as the reviewing authority may direct for a period of two 
years.· Evidence of one previous conviction was considered by the 
court. The reviewing authority approved the findings of guilty of the' 

. Specification of Charge I and Charge I and of the Specification of · 
Charge III and Charge llI, but disapproved the findings of guilty of 
the substituted Specification of Charge II and Charge II. The review-
ing authority approved the sentence and ordered it executed, but suspended 
execution of that portion thereof adjudging dishonorable discharge until 
the soldier's release from confinement. The Branch; United States 
Disciplinary Barracks, Camp Cooke, California, or elsewhere as the 
Secretary of the Army may direct, was designated as the -place of confine
ment. The result of trial was promulgated in General Court-Ha.rtial 

· Orders No. 36,. Headquarters 25th Infantry Division, APO$, dated 14 
. August 1948. 

3. The record of trial is legally sufficient to support the find
ings of guilty of Charge III and its Specification. The only question 
presented is whether the record is legally sufficient to support the 

. finding of guilty of Charge I and its Specification (voluntary manslaughter 
in violation of Article of ~1ar 93), 

4. Evidence for the nrosecution. 

At about 1400 hours on 23 lv1ay 1948 accused, while driving a jeep, 
picked up two other soldiers in Nagoya, Honshu, Japan. During the course 
of the afternoon accused and his companions obtained three bottles of· 
whiskey and some beer. Accused drank some of the purchased beverages. 
At the time of th8 accident about one-half bottle of whiskey had been 
consumed and each of accused I s companions was by then 11pretty well" 
intoxicated (R 21-23,29). . 

At a"bout 18)0 hours on 23 May 1948 at Nagoya, Japan, rtirs. Fujiko 
Endo, was walking on the extreme left side of a road near her home. 
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A.t this time she vras carrying her baby girl, Yukitomo :F:ndo, on her 
back. Suddenly she noticed a jeep, approaching from behind, 11 very 
unsteady," at a slow rate of speed and zig-zagging and swerving • 
.iUthou3h she atteml)ted tq eet out of the way she was struck in the 
back by the vehicle and knocked to the ground. When struck she vras 
on the extreme edge of the road and almost off the road. About three 
to five people were walking behind her (R 9-11). Her daughter, Yukitomo 
Endo, was taken to the hospital immediately after the accident and when 
examined there was found to be dead. Expert medical testimony showed 
that the child.had been thrown on a hard surface where it had struck 
its head, causing a brain contusion (R 16-19). 

Two Japanese eyevi"itnesses to the accident-testified that they saw 
the jeep, driven slm7ly by the accused approaching on the left side of 
the road, and saw it strike Hrs.1 Endo on the back. They identified 
accused as the driver of the jeep and testified that he appeared to be 
·intoxicated. He c'ould not walk straight and was not driving very · 
steadily (a 12-15). One of the eyewitnesses testif'ied that the jeep 
struck four people on the road before strikinc Mrs. Endo (R 12), and 
the other testified that the vehicle struck one other person (R 15). 

Corporal DiXon., 1127th Military Police Compaey., testified that he 
was called to the scene of the ·a.ccident about 1900 hours, 23 May 1948. . 
mi.en he arrived he found accused present and, in witness' opinion, under 
the influence of alcohol. accused smelled of alcohol. He tried to tell 
witness what happened 11 but didn't seem to kn01v imlch about it. 11 (R 20,21). 

5. Evidence for the defense. 

· ,ic_cused after having been duly advised of his rights testified that 
immediately prior to the accident he had been talking to his two com
panions when the jeep he was driving struck something. He becamei "scared" 
and confused., looked back to see what it was and discovered it was a 
woman. It was while he was looking back that the jeep struck lJrs. Endo 
(R 26). He did not consider himself intoxicated at that time. On cross
examination accused admitted that he had had one or two beers and about 
one-fourth of a bottle of whiskey. He· started drinking shortly berore · 
the accident but did not drink as much as his companions. He .estimated 
that the speed of the jeep, the speedometer of which was broken, was 
about ten or fifteen miles per hour when he struck the first woman (R 2~29) 

6. Discussion. 

The evidence of record shows that accused, while under the influence 
of intoxicating liquor, drove the vehicle he was driving in such a manner 
as to collide with and kill a small Japanese child who was being carried 
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on her mother's back. There is no evidence indicating that the act 
was done in a willful 1'!13.nner as alleged in the Specification, or that 
accused had any intention or desicn to strike anyone at the time the 
accident occurred or prior thereto. On the other hand, the record 
contains ample evidence that accused was driving the vehicle in a 
culpably negligent manner and that by reason of such neglieence, fa~al 
injuries were sustained by the victim. Inasmuch as the necessa!"'IJ element 

'of willfulness is absent, the record-of trial herein does not support 
a conviction of voluntary manslaughter, but is legally sufficient only 
to sustain a finding of guilty of the lesser included offense of in
voluntary manslaughter. The Board of Review in passing on this question 
has stated: · 

. 
11 Involuntary manslaughter is homicide unintentionally 

caused in the commission of an Wllawful act not amounting 
to a felony, nor likely to endanger life, or by culpable 
negligence in performing a lawful act, or in performing an . 
act required by law. 11 (r.Cl! 1928, par 149,!) (Underscoring supplied} 

11Voluntary manslaughter is :intentional homicide and 
possesses all of the elements of the crime of murder except 
that of malice aforethoueht. Involuntary manslaughter, on 
the other hand, is unintentional homicide, which occurs in 
the commission of an unlawful act less-than a felony and not 
likely to endanger life or by reason of culpable negligence 
committed in performing a lawful act. -

"There can be no doubt that accused was charged with and 
found guilty of voluntary manslaughter since the word 1,nllfully1 

appears as an allegation of each Specification. 

"Bouvier's Law Dictionary (Vol 2, p • .3454) states that in an 
indictment 'willfully' means intentionally. It implies that the 
act is done kr:q_wingly.. and of stubborn purpose, but ~ot with ma.lice 
(State v. Swain, 2 S.E. 68). A ,nllful act is one that is done · 

_knowingly and purposely, with the direct object in view of injuring 
another (Hazle v. Southern Pacific Company, 173 Fed 431). It is 
synonymous with intentionally, designedly, without lawful excuse, 
and, therefore, not accidentally. (Miller v. State,_130 Pac8l.J). 

"**There is nothing in the record of trial indicating an 
intention o~ purpose to strike the victims, nor is there any 
evidence present from which willfulness-as defined above, can 
b~ inferred. The element of willfulness necessary for a convic
tion of voluntary manslaughter being absent, the record of trial 
* ill is leeally sui'ficient to sustain only a finding of guilty of 
the lesser included offense of involuntary manslaughter, which is 
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a felonious and unlav:i'ul killin2 without the element of willful
ness required for voluntary manslaughter (CI.I 234896, Hieder, 21 
R'l=t 209). 11 (CU 329585, Rogers, 1948). 

The sentence is within i;,he maximum limit for involuntary manslaur,;hter 
o.nd is therefore ler;al (HCH 1928, par l04s). 

7 •. ~or the foregoing reasons the Board o:t Review is of the opinion 
that the record of trial is legally sufficient to support only so much 
of the finding of guilty of the Specification of Charge I as finds that 
accused did, at the time and place alleged, feloniously and unlawfully 
kill Yukitomo Endo by driving a United States¼ ton 4 x 4 vehicle on, over 
or ac;ainst Fujiko Endo at a time while the said Fujiko Endo was carrying 
Yukitomo Endo on her back, legally sufficient to support the finding. of 
guilty of Charge I, le~ally sufficient to support the findings of guilty 
of Charge III and its Specification and legally sufficient to support 
the sentence. 

Judge Advocate 

Judge Advocate 

Judge Advocate 
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JAGH CM 332620 1st Ind 

JAGO, Dept. of the Array, Washington 25, D.C. 

TO: The Secretary of the Array 

1. Herewith transmitted for your action under Article or War 
5o½ as amended by the act or 20 August 1937 (50 Stat. 724; 10 USC 
1522), is the record of tria1 in the case of Private Earl F. La.ngdea.u, 
RA 17212100, 725th Ordnance Maintenance Company., 25th Infantry Division, 
APO 25. 

2. The Board or Review is of the opinion that the record or trial 
is legally sufficient to support only so much or the finding or guilty 
or the Specification., Charge I, as finds the accused gullty or the 
Specification except the wor.d "willi'ully," legally' sufficient to support 
the .findings of guilty or Charge llI and its Specification and legally 
su.!ficient to support the sentence. I concur in that opinion and for 
the reasons stated therein recommend. that so much of the findings or · 
guilty of the Specification., Charge I, as involves a finding or guilty
of the word 11willf'ul.ly," be vacated and that all rights, privileges 
and property of which accused has been deprived by Virtue of the find
ings so vacated be restored. 

3. Inclosed is a form or action designed to carry into effect 
this recommendation should such action meet with your approval. 

~\,.,L...~ J 
2 Incls THOMAS H. GREEN 

1 Record of trial Major General 
2 Form or action The Judge Advocate General 

. . ' --- .. - -~ -------------------------
( ac~o 170, 7 Oct 1948). 

http:11willf'ul.ly


DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General (163) 

Washington 25, n.c. 
. 18 OCT 1948 

JAGH CM 332672 

U N I T E D S T A T E S ) FIRST ARMY 
) 

v. ) Trial by G.C.M., convenec at 
) Fort Jay, Governors Island, 

Captain LYNN A. HAWKINS, MSC, ) New York, 12 August 1948. 
01543070, 307th Airborne Medical) Dismissal•• 
,Company, 82nd Airborne Division. ) 

OPINION of the BOARD CF REVIEN 
WOLFE, BERKC7NITZ, and LYIDH, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica- · 
tions: · 

CHARGE: Violation of the· 95th Article of War. 
-

Specification l: (Finding of not guilty). 

Specifications 2 through 8: (Nolle prosequi). 

ADDITIONAL CHARGE I: Violation of the 95th Article of War • 

• 
. Specification l: In that Capt Lynn A.. Hawkins, MSC, 307th 

Airborne Medical Company, 82nd Airborne Division, did, at 
New York, New York, on or about 10 April 194~, with intent 
to defraud, wrong.fully and unlawfully make and utter to 
the New Yorker Hotel, a certain check, in words and figures 
as follows, to wit: 

"NO. New York 10 April 1948 

Name of Bank First National Bank 

City Dothan, Alabama 

Pay to the Order of Cash &50 00 

100° 
Fifty and o/100 Dollars 
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For value received, I Signature Lynn A Hawkins, Capt 
represent that the above 0-1543070 
amount is on deposit in Aqdress Surgeon Office, 1st Army 
said bank in my name subject Governors Island, N. Y. 
to this.check and is hereby 
assigned. to payee or holder 
hereof." 

and by means thereof, did, fraudulently obtain from the New 
Yorker Hot~l, $50.00, he, the said Capt Lynn A. Hawkins, then 
well knowing that he did not have .and not intending that he 
should have any account with or sufficient funds in the First 
National Bank of Dothen, Alabama., 'for the payment of said check. . - . 

Specification 2: In that Capt ¼ri.n A•.Hawkins, MSC., 307th Airborne 
Medical· Company., 82nd Airborne Division, did., at New York, 
New York, on or about 12 April 1948, with intent to defraud, 
wronefully and unla,vfully make and utter to the New Yorker 
Hotel., a certain check, in words and fie;ures as follows, to wit: 

11 NO. ·.New York, 12 April 1948 

Name of Bank First National,Bank of Dothan 

City Doth!:,n, Alabama 

Pay to·the Order of Hotel New· Yorker $165 97 
Ioo 

One Hundred and sixty-five and 97/100 Dollars 

7~r value received, I Signature Lynn A. Hawkins., Capt. 
l'...:present that the above 0-1543070 
amount is on deposit in Address Surgeon Office, 1st Army 
t'.·'. id bank in my name subject Governors Island, N.Y. 
t,L• this check and is hereby 
~sLJigned to payee or holder 
hereof." 

in payment of an account with the said New Yorker Hotel., he, 
the said Capt Lynn A. Hawkins, then well knowing that he did 
not have and not intending that he should have any account 
with or sufficient funds in the First National Bank of Dothan, 
Alabama for payment of said check. 

ADDITIONAL ~HA.RGE II: Violation of the 58th Article of War. 

Specifi.cation: In that Capt Lynn A. H~wkins, MSC, 307th Airborne 
Tuiedical Company, 82nd Airborne Division, did, at New York., 
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New York, on or about 7 April 1948, desert the service or 
the United States, and did remain absent in desertion until 
he surrendered himself at Fort Jay, New York, on or about 
2 May 1948. . 

He pleaded not gullty to all Charges and Specifications. He was found 
not guilty of the Charge and the Specification thereunder. He was found 
guilty of .Additional Charge I and the Specifications thereunder. He was 
found not guilty of Additional Charge II but guilty of a violation of 
the 61st Article of War, and guilty of the Specification of Additional 
Charge II except the words 11 desert11 and 11 in desertion", substituting 
therefor., respectively, the words "absent himself without leave from" 
and 11without leave11 , of the excepted words not gullty and of the sub
stituted words guilty. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record of trial for action 
pursuant to Article of W'ar 48. 

3. a. Evidence for the prosecution. 

The evidence perti:.1ent to the findings of guilty is summarized as 
follows: 

Under date of 17 December 1947 the accused executed and delivered 
to the Atlantan Hotel, or Atlanta, Georgia, a check (Pros Ex .5) dralfll 
on the First National Bank or Dothan, Alabama, in the sum or $100.00 
for which he received cash. . At the time the ch~ck was cashed, the hotel 
contacted the bank by telephone and ascertained that there were su.f'ficient 
funds.to pay the check. However., the bank refused to certify the check 
by telephone. The check was presented for payment in due course but 
paymeni was refused because of insu.f'ficient funds. Accused subsequently
redeemed this check by paying the hotel $100.00 (R 1,5). 

. . 
Under date of l April 1948 a letter order bearing symbol and number 

300.4 AHFAG, LO 4-10 was issued by Headquarters First Army, addressed to 
accused at 307th Airborne Medical Company, 82nd Airborne Division., Pine 
Camp, New York, directing accused to proceed on or about 7 April 1948 
from his station to Governors Island, New York, on temporary duty, for. 
a period of approximately thirty days (R 11; Pros Ex 1). This order was 
corrected under the same date so as to provide for a period of temporary· 
duty of approximately lll days (R ll; Pros Ex 2). .ln extract copy o:t 
the morning report Headquarters, 1209th ASU, Sta. Comp. for l4 April 1948, 
certified by the Commanding Officer, Headquarters Pine Camp, New York, 
evidenced the following entries1 ' 

"Hawkins ~ A (MSC) 0l.543070J. Capt
Fr atchd to TDY Gov Isl NY per 
LO 4-10 Hq 1st Arrrr:r Gov Isl NY 
dtd l Apr 48 (30 days) as of 
6 Apr 48 Departed11 (R 12; Pros Ex 3) 
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Accused reported to Fort Jay, Governors Island, New York, for the 
first time on 2 May 1948 (R 15; Pros Ex 4) and signed the officers' 
register at First Anny Headquarters on that date (R lh,41; Pros Eic 12). 

Under date of 10 April 1948 accused then a guest at the Hotel New 
Yorker, executed a check in the sum of $50.00 drawn on the First National 
Bank of Dothan, Alabama., payable to the order of cash and delivered same 
to the Hotel New Yorker in New York, New York, in return for cash advanced 

. (R 22.,27; Pros Ex 8). On 12 April 1948 the accused upon leaving the 
Hotel New Yorker, executed a check in the sum of $165.97 also drawn on 
the First National Bank of Dothan, Alabama.,· payable to the order of the 
Hotel New Yorker and delivered same to the Hotel New Yorker in New York, 
New York, in payment of money due for rent on a room jointly occupied by 
accused and another officer (R 22,27; Pros Ex 7). On each of these 
checks below his signature as drawer and in a space provided for address 
was the notation °Surgeon Office 1st Army, Governors Island, N. Y." These 
checks were forwarded to the drawee bank for collection and were returned 
unpaid because the account had been closed (R 22,.34,35; Pros Exs 9,10,11). 
The hotel later received a postal money order for $99.31 for the checks and 
they were delivered to Major Levy (R 23.,24,29,30,32). A credit of $99.31 
was given to accused since he owed only half of the room rent (R JO). 

On 17 December 1947 accused had a checking account of $104.41 in the , 
First National Bank of Dothan, Alabama (R .34). The records of the First 
National Bank showed the account to be in the name or 11 Captain Lym A. 
Hawkins & or Mrs. Alice L. Hawkins" with a balance on March 28, 1946, of 
$65.00 and one deposit of $200.00 ma.de on 8 December l9li7 (Pros Elcs 9 and 
lo). The account was closed on 22 January 1948 (Pros Exs 11,9). Accused 
did not have an account in this bank on 10 April 1948 or subsequent 
thereto (R 34; Pros Ex ll). 

b. Evidence for the defense. 

After being duly advised as to his rights by the court, the accused 
elected to give sworn testimony (R 39). 

He stated that in September 1947 he was stationed at Fort Bragg and 
on 15 September 1947 he was transferred to Pine Camp on temporary duty, 
by orders which provided that upon completion of exercise snowdrop on 
l March 1948 he was to return to Fort Bragg (R 46,51; Def Ex A). He 
remained at Pine Camp after l March 1948 upon verbal authority of the. 
Surgeon, First Army, for the purpose of closing the hospital, which was 
completed on 15 March (R 46). Accused's battalion commander also verbally 
authorized this extension of duty. On 25 March he told the Adjutant at 
Pine Camp he was going back to Fort Bragg, but a few days later the 
Adjutant called and told accused he was to go to First Army on temporary 
duty. On 5 April Pine Camp received a telegram stating accused was being 
ordered f"rom Pine Camp to First Anrry on temporary duty per letter order 
4-10 (R 47). 
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He stated that he did not receive the original order placing him 
on temporary duty with Headquarters First Army, but did receive the 
corrected order on l August 1948 (R 46). He left Pine Camp for New 
York on 7 April 1948. In New York he talked to a Lieutenant at First 
A.rmy but did not report in since the prior order issued to him in 
September 1947 contained contrary instructions to the order of l April
1948, as to the place to which he was to proceed upon completion of his 
duty at Pine Camp. . He remained approximately four days in New York,· then 
went to Fort Bragg; upon .arrival at Fort Bragg he talked to his battalion 
comnan:ier and a couple of officers in Division Headquarters ~bout where 
to report in and they advised him to return to New York. He next proceeded 
to Atlanta, Georgia, Headquarters Third Army, and talked to an officer 
in the Adjutant General I s Section, where he was again advised to return 
to New York. ·He then proceeded to Washington to talk to an officer in 
the Surgeon General's Office in order to see if he could stay with the 
Division. Subsequent to that conversation he did return to New York (R
49). He wore his unif'orm during the time he was absent, and it was never 
his intent to desert or even to be absent without leave from the~ 
(R 49). 

He ma.de an allotment to his mother of $250.00 a month, effeotive in 
November 1947, for which she opened a joint checking account. Thereafter, 
deductions from his pay for this allotment continued for five months, the 
last deduction being on 31 March, making a total of $1250.00 (R 50). The 
account was carried in the Dothan National Bank as a checking account in 
the name of accused and his mother an:i either could draw checks (R 52)~ 

Accused gave the Atlantan Hotel the $100.00 check (Pros Ex 6) and 
at that time he had an account at the Dothan National Bank (R 51). He 
thought he had $250.00 in the bank at that time (R 52). He subsequently 
paid the check (R 52). He drew the two checks introduced into evidence 
(Pros Exs 7,8) in favor of the Hotel N81r Yorker in April 1948, but he 
thought he had $700.00 in his account at the time (R ,52). He subsequently 
made these checks good (R- .52). He had no knowledge his account had been 
closed when he drew the checks (R .52), an:i had no intention of defrauding 
the hotel. His mother opened the account·and she received the statements 
and cancelled checks. She informed him she had received his allotment 
checks, but did not specifically tell him she deposited any of the allot
ment checks except the first one (R 60). 

On cross-examination accused stated the Adjutant at Pine Camp had 
telephoned and told him orders were being published for him to go_to 
Fort Jay. He further stated that he did not report in when he arrived 
at Fort Jay, New York (R 54). He did not attempt to straighten out the 
conflict in his orders~ He arrived in New York, New York, on 8 April
1948 and stayed at the Hotel New Yorker (R .5.5). He drew some checks 
payable to the Hotel New Yorker, then went to Fort Bragg. From there 
he went to Fort McPherson, then to Washington, D.C., and then to Fort 
Jay where he signed in in the Officers' Register. He had never received 
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a statement from his bank and never endeavored to find out the status 
of his·account. He first learned about the Hotel New Yorker checks 
being returned about 6~May 1948 (R 59). 

In a deposition, the mother of the accused stated that she received 
an allotment check about 6 December 1947 in the amount of $250.00, which 
she placed in the bank, and that she received approximately five checks 
altogether, from December 1947 through April or May 1948 which she placed 
in a joint account at the First National Bank, Dothan, Alabama. Sub
sequently she withdrew all the money and sent her son the cancelled 
checks (R 51; Def Ex B). Upon being recalled by the court, accused 
denied having received cancelled checks which his mother stated she bad 
mailed to him, and stated that he did not receive the bank statement from 
either her or the bank (R 64). 

A deposition from John L. Mullins, Cashier of the First National 
Bank, Dothan, Alabama., dated ll June 1948,indicated that the bank had 
no record pertaining to various checks purportedly issued by accused 
(R 62; Def Ex C). , 

Accused further testified that he enlisted in the Arrrry on 20 
September 1938; that he served four and one-half years and was given an 
honorable discharge while in the grade of Technical Se~nt to accept 
a commission. He was promoted to First Lieutenant in 1943 and to Captain 
in 1945. He stated that he served with the 27th Division in Hawaii in 
1943 and 1944, and that in June 1944 he was attached to the Second Marine 
Division and went to Saipan; that after the. Saipan Campaign he joined the 
38th Field Hospital; that he was later with the Fifth Marine Division and 
went to Iwo Jima where he stayed until the end of the ,var. He then 
returned to Saipan from where he returned to the States in January 1946. 
He further testified that he was wounded in Saipan in August 1944 and 
was entitled to wear the Purple Heart and the Bronze Star decorations; 
and that he has never been tried for an offense either in civil life 
or in the A.rmy. 

4. Specification 1., Additional Charge I. 

' 
The evidence established that on 10 April 1948 accused executed and 

delivered to the New Yorker Hotel a check for $50.00 drawn on the First 
National Bank of Dothan, ·Alabama, for which he received cash. A.t that 
time accused <.lid not have an account with the bank and payment was 
refused by the bank. Accused subsequently redeemed the check to the 
satisfaction of the hotel. The question of whether in so making and 
uttering such check the accused acted fraudulently., knowing that he did 
not have and not intending that he should have any account with or 
sufficient funds in the drawee bank for payment .of the check was an 
issue of fact which the court was authorized to determine. The fact 
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that the account was closed at the ti~e raises a pre~ulllption that 
accused knew of this fact and consequently his act would be prima 
facie fraudulent. (CM 280898, Donnelly, 53 BR 403,411,412; CM 218946, 
Joly, 12 BR 185,193,194; CU 202661, Sperti, 6 BR 171,214). 

As stated in CM 296654, Scharosch, 58 BR 219,223: 

11 The ma.king and uttering of the checks, and the obtaining 
of the face amount thereof in cash is not questioned. It is 
also not disputed that the checks were presented to the bank 
and dishonored because accused had no account. Accused, however, 
denies any intent to defraud and asserts that in writing the 
checks he acted under the impression that he did have an account. 
The basis for this misconception was accused's alleged request, 
some two months prior to the time he wrote the first check, that 
his brother-in-law deposit $500 in the bank for him. Accused 
testified that he 'had reason to believe' that his request had 
been granted. On the other hand, he admitted he had never signed 
a signature card at the bank, had never asked for nor received 
any bank statement, and had had no communication with the bank. 
It-was within the province of the court-martial, as the determiner 
of questions of fact, to accept or reject accused's story, and, 
by its findings, the court has indicated that it preferred the 
latter course. 11 

The testimony of accused that .he did not know the account had been 
closed did not conclusively rebut such presumption. There were 
corroborative circumstances fortifying such p~esumption. It appeared 
from the records of the bank that the account had been closed in January 
of 1948 and that.no deposits had been made after that date. Accused 
knew that there was a question of the sufficiency of his account after 
payment of the $100.00 check to the Atlantan Hotel had been refused in 
December of 1947 on the grounds of insufficient funds. He redeemed the 
check.· He could and should have made inquiry at that time as to the 
state of his account. It was his duty to keep advised as to the condition 
of the account. Accused testified that he relied on his mother to make 
monthly deposits. Although his mother testified that she ma.de five 
deposits of $250.00 each in the bank, the records of the bank reflect 
only that one deposit of $200.00 was made. The mother further testified 
that she closed out the account and sent accused all cancelled checks. 
If the mother closed out the account on the date shown in the bank 
records, then accused knew it or had ample opportunity to know it long 
before he ma.de and uttered the cbeck in question. 

5. Specification 2, Additional Charge I. 

The evidence establishes tha~ on 12 April 1948 after spending two 
days at the hotel and at the time of departure accused made and delivered 
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to the Hotel New Yorker a check for $165.97 payable to cash and drawn 
on the First National Banlc of Dothan, Alabama., as payment for rent due 
on a room occupied by accused and another officer. The drawee banlc 
refused to pay the check because the account had been closed. Accused 
subsequently redeemed this check for $99.31. 

For the reasons stated in the discussion under Specification l of 
this Charge, the evidence was sufficient to warrant the court in find
ing that accused made and uttered the check well knowing that he did not 
have and not intending that he should have any account with or sufficient 
funds in the First National Banlc of Dothan for payment of said check. 
However, in view of the fact that the check was given in payment of the 
hotel account the question is presented as to whether there could be an 
intent to defraud at the time the check was- given. It was held in CM 
330282, Dodge, (June 1948) that where a check was given in payment or a 
past due indebtedness accused could not be guilty of making and uttering 
such check with intent to defraud: 

"However, the $25 check was apparently given by Sergeant 
Turner in consideration of expense moneys which the Sergeant 
had advanced on the journey to Columbus, Georgia. Sergeant 
Turner had obviously already paid these expenses at the time 
he received the check from accused and consequently he gave 
up nothing in reliance upon accused I f3 check. He was not, then, 
defrauded out of the expense money by means of the check•. This 
being so, accused cannot legally be convicted of having intended 
to defraud Sergeant Turner even though it Wl!.S not alleged in the 
particular specification in question that accused 'fraudulently 
obtained' anything of value by means of the $25.00 check (CM 
321734, Creighton, 70 BR 355,359, 35 CJS, p.662 and cases there 
collected.11 

But there are exceptions to the above rule. Where the recipient 
of the worthless check which is given in consideration of an existing 
debt has changed his legal position for the worse, as in the case where 
such check is given in payment of a currently due hotel bill, such 
conduct of the drawer of the check may amount to fraud since the hotel 
has relinquished the innkeeper's lien in reliance upon the check (CM 
330282, Dodge, supra; 35 CJS, p.670) 

However, under the facts in this case the sum paid the hotel on 
account did not constitute payment of a past due indebtedness. The· 
furnishing of the accomnodations and the payment therefor were to be 
concurrent.· There was nothing to indicate that the hotel at any time 
intended to extend credit to accused. It is a matter of connn.on knowledge 
that large reputable hotels collect from transients on a cash basis when 
they leave the hotel. In other words credit is not contemplated and 
payment is to be made in cash when the services are rendered.. The 
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hotel completed its part of the undertaking to furnish the services 
when accused checked out of the hotel. His part of the contract was 
then to be per.formed., viz • ., payment .fc,r these services. Thus in the 
case of Commomrea.lth v. Devlin., ll.il Mass 423., 6 N.E. 64 it was held 
(Head.note) a 

"Where certain sheep were aold to the de.fenda.nt with the 
um.erstandirig that he was to pay cast. for them., and h~ gave a. 
check representing that it was good., and the seller took it.,· 
relying on such representations., the check in fact being worth
less, the defendant was guilty. of obtaining goods under false 
pretenses., and al.though the giving of the check in payment 
took place about an hour a£ter the delivery- of the sheep., the 
delivery was made on the Wlderstanding that the payment was to 
be substantially simultaneous with the delivery-., and the delivery 
was conditioned upon immediate payment." 

It is to be noted that in cases where a check is given in payment 
of an antecedent indebtedness., the drawer of a worthless check -..J.y be 
guilty of a:r, intent to "deceive.," as distinguished from an intent to 
ttdefraud." lCM 329503., Frith (April 1948). . ·.-

Although accused did not owe the full amount evidenced by this 
check he did owe $99.Jl., and consequently the evidence su·stains an 
intent to defraud which taints. the entire transaction. The intent is 
not severable in this respect. 

6. Specification, Additional Charge II. 

That the accused absented himself without leave from 7 April 1948 
to 2 May 1948 as .f'ound by the court~, was clearl,- established not only 
by prosecution evidence but by the testimony of accused. It was shown 
that he was verbally informed of the orders directing him to proceed to 
First Army Headquarters· and that he failed to report there as directed. 
There was no legal justification for his .failure to report. The orders 
issued by Headquarters First Army., uIXler whose command and jurisdiction 
accused was at the time, had the. e.f'fect of countermanding prior orders 
and in the absence of any showing to the contrary such orders are pre
sumed to be legal (par 134b., i.Cll 1928).- . . 

7. The accused is 28 years ·of age, divorced, and ha.a a dependent 
mother. He completed four years of high school. In civilian life he 
was a checker for a wholesale grocery company. He served in an· enlisted 
status from 22 Septemoer 1938 to 19 December 1942., the highest grade held 
being that of Technical. Sergeant. He was commissioned Second Lieutenant, 
Medical Administrative Cor:,s., on :;l.9 December 1942 and was subsequently 
promoted to First Lieutenant on 5 June 1944., and to Captain on 14 November 
1945. He has ha.d foreign service as an officer· from 25 January 1943 to 
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21 Janua.ey- 1946. He is authorized the Good Conduct Medal, the American 
Defense Medal with Bronze Stal", the American Theater :Medal,. the Asiatic
Pacific Theate;r Medll., the World War II -Victory- Medal., the Parachutist 
Badge and seTen overseas bars•. He is authorized ~onze stars for the 
Midway, Qahu and Western Pacific ·campaigns. .He has efficiency ratings , 
or record of' Very Satisfactory (2),. Excellent (ll), and Superior (6). 
There is no evidence of' previous convictions either, in civil ·or military
eourts. The court-martial which tried accused unanimously recommended 
clemency II in view or the fine army record of accused." 

8. The court was legally constituted and had jurisdiction or the 
person and or the offenses. No errors injuriously affecting the sub
stantial rights of accused were committed during the trial. In the 
opinion of the Board of Review the record or trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant confirma
tion or the sentence. A sentence to dismissal is mandator,y upon convic
tion or violations of the 95th Article of War. 

-~e::..:·:-tf.;.~~~:::::~~---·' Judge Advocate 

.....·...,t"'AJ.,¥,W~~~·~...:·~,-~l___, Judge Advocate 
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JAGH CH 332672 1st Ind 

• • ""'IJAGO, Department of the Army, Vlashington 25, D.C. 
.J:..,, 

TO: The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opi.'llon of the Board of Review in the case of Captain Lynn 
A. Hawkins, Medical Service Corps, 01543070, 307th Airborne Medical 
Company, 82nd dirborne Division. 

2. Upon trial by general court-martial this officer was found 
guilty of wrongfully making and uttering to the Hotel New Yorker, on 
10 and 12 April 1948, respectively, with intent to defraud, t;lO checks, 
dra,m on the First National Bank of Dothan, Alabama, the first in the 
swn of $50.00, by means of which he. fraudulently obtained $50.00 from 
the Hotel, and the second in the su.in of $165.97, given in payment of an 
account with the Hotel, the accused then knowing that he did not have 
and not intending that he should have any account with or sufficient 
funds in the bank for the payment of either of the checks, in violation 
of the 95th Article of War, (Add Chg I, Specs 1 and 2). Accused was 
also found guilty of absenting himself without leave from the service 
of the United States from 7 April 1948 to 2 Tufay 1948 in violation of the 
61st Article of War (Add Chg II, Spec). No evidence of previous con
victions was introduced. He was sentenced to be dismissed the service. 
The reviewine authority approved the sentence and forwarded the record 
of trial for action pursuant to Article of War 48. 

3. A swmnary of the evidence may be found. in the accompanying 
opinion of the Board of Review. The Board of Review is of the opinion 
that the record of trial-is legally sufficient to support the findings 
of guilty and the sentence and to warrant confirmation of the sentence. 
I concur in that opinion. 

The evidence established that accused, while on duty at Pine Camp, 
New York, was directed to proceed to Governors Islan<;l., New York, on or 
about 7 April 1948 for temporary duty at Headquarters First .Arley. He 
left Pine Ca.~p on 7 April 1948; but did not report to Headquarters First 
Army for duty until 2. May 1948; instead, without authority, he went to 
New York, then to Fort Bragg, Atlanta, Washington and finally to his · 
station. The accused testified that he did not report to Headquarters 
First Army as directed because of prior inconsistent orders, which he 
was endeavoring to clarify, directing him to return to Fort Bragg upon 

completion of temporary duty at Pine Camp. · 

The evidence further established that while in New York on 10 
April 1948 the accused obtained $50.00 in cash from the Hotel New 
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Yorker, where he was then staying, in return for which he ma.de and 
uttered to the Hotel a check in that amount, drawn on the First National 
Bank of Dothan, Alabama, and that on 12 April 1948, upon leaving the 
Hotel New Yorker, the accused ma.de and uttered to the Hotel in payment 
of his account another check dra""v"m on the First National Bank of Dothan 
iri the sum of 1~165.97. 

Both of the checks were dishonored because the account of the 
accused in the drawee bank had been closed. The accused had had an 
account in the First National Bank of Dothan, Alabama, in January 1948, 
but it had been closed on 22 January 1948, ·and no money had been deposited 
in the account after that date. 

Accused testified that his mother had opened the account at the 
bank for him; that it was a joint account; that he had made an allotment 
of $250.00 a month to his mother which he presumed she was depositing 
in the bank each month; that at the time he uttered and delivered the 
two checks he thought the account was su..f.'ficient to pay the checks; and 
that he had no intent to defraud the Hotel New Yorker. Accused's mother 
testified by deposition that she had opened the joint account in the 
Bank and deposited approximately five of the allotment checks but that 
she had subsequently closed the account and sent accused all cancelled 
checks. Accused denied receiving the checks and receiving_information 
that the account had been closed. The two checks were redeemed by the 
accused prior to trial. 

4. The accused is 28 years of age, divorced, and has a dependent 
mother. He completed four years of high school. In civilian life he 
was a checker for a wholesale grocery company. He served in an enlisted 
status from 22 September 1938 to 19 December 1942, the highest grade 
held being that of Technical Sergeant. He was commissioned Second 
Lieutenant, Medical Administrative Corps, on 19 December 1942 and was· 
subsequently promoted to First Lieutenant on 5 June 1944, and to Captain 
on 14 November 1945. He has had foreign service as an officer from 25 
JaID.1ary 1943 to 21 J,anuary 1946. He is authorized the Good Conduct Medal, 
the American Defense Medal with Bronze Star, the Asiatic-Pacific Theater 
Medal, the iVorld rfar II Victory Medal, the Parachutist Badge and seven 
overseas bars. Although not shown by Department of the Anny records, 
accused testified he is also entitled to the Purple Heart Medal for 
wounds received at Saipan. ·He has efficiency ratings of record of•Very 
Satisfactory (2), Excellent (11), and Superior (6). · 

5. There is attached to the record of trial a unanimous recommenda
tion for olemency dated 12 August 1948 wherein it is stated in part: 

11 In view of the fine Army record of the accused, the members 
of the court felt that the sentence of dismissal which the court 
was compelled to adjudge was of too great severity, and recommend 
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that a lesser sentence be imposed, w:i.th a warning to accused 
that any further instances of a similar character to those 
for which he was convicted, would result in the imposition of 
severe punishment." 

6. I recommend that the sentence be confirmed and in view of the 
fact that ·certain of the offenses appear to have involved deliberate 
fraud, recommend that the sentence be carried into execution. 

7. Inclosed is a form of action designed to carry the foregoing 
recommendation into effect, should such recommendation meet with your 
approval. 

2 Incls THOMAS H. GREEN 
l Record of trial Major General 
2 Form of action The Judge Advocate Generai 

( GCMO 18h, 9 Nov 1948). 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGN-CM 332697 

U N I T E D S T A T E S 24TH INFANTRY DIVISION ~ 
To ) Trial by G.C.M., convened at 

) Kokura, Kyushu, Japan, 16 
Private FELIX MARTINEZ, JR. ) August 1948. Dishonorable dis
(14086204), 24th Milltary ) charge and confinement for one 
Police Platoon, 24th In ) (1) year. Disciplinary Bar
fantry Division. ) racks. 

HOLDING by the BOARD OF REVIEW 
YOUNG, AIFRED and SPRINGSTON, Judge Advocates 

1. The record of ·trial in the ca·se of the soldier named above 
has been examined by the Board of Rev.i.ew. 

2. The accused was tried upon the follow;i,ng Charge aIXl Speci-
. fications: 

CHARGE': Violation of the 93rd Article of War. 

Specification 1: . (Fi.ndi.ng o:t Not Guilty). 

Specification 2: In that Private Felix Martinez, then 
Private First Class, 24th Division Military Police 
Platoon, did, at Tobata, Kyushu, Japan, on or about 
2 July 1948, with intent to commit a felony viz 
sodomy, commit an assault upon Takubo Toshio by 
forcibly seizing him and against his will attempting 
against the order of nature to have carnal .connection 
with the said Takubo Toshio. 

Specification 3: (Finding of Not Guilty). 

~ocused pleaded not guilty to all Specifications ot the Charge'and the 
Charge. He was found not guilty of Specifications l and 3, guilty of. 
Specification 2 and guilty -of the ..Charge. He was sentenced to be dis
honorably discharged the service, to forfeit all pay and allowances due 
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or to become due and confinement at hard labor for three years. The 
reviewing authority approved the sentence, reduced the period of con
finement to one year, desif7l3ted the Branch United States .Disciplinary 
Barracks., Camp Cooke., California, as the place of confinement, and 
forwarded the record of trial for action pursuant to Article of War 
5o½-

J. The prosecution established a prima facie case of accused's 
guilt of Specification 2 by the testimony of the victim of the assault., 

'Takubo Toshio (R. 6-12). Defense testimony with respect to Specifica
tion 2 consisted merely of statements of Private Billie T. Bible that 
Japanese guards with whom he had been on duty "made passes" at him. 
Accused remained silent and the evidencea:iduced from Toshio stands un
contradicted and unimpeached. During the trial., however., the prose
cution introduced into evidence a pre-trial statement of the accused 
which., while not a complete confession of the offense of llhi.ch he was 
found guilty., was nevertheless a confession of other offenses closely 
connected therewith and constituting a part of the same scheme. The · 
question for consideration is whether certain irregularities relating 
to the admission of such document into evidence are of such nature as 
to constitute fatal error despite tr..a positive and. conclusive nature 
of the remaining legal evidence. 

4. Preparatory to the introduction of accused's pre-trial state
ment the prosecution called as a witness F.i.rst Lieutenant Earl Speed 
who testified that upon receiving a report _that some of the men in the 
guard 11had been playing around nth the Japanese guards out there.," he 
made an investigation., and in the course of the investigation he questioned 
accused., who stated "he wanted to make a confession of what had happened.• 
Lieutenant Speed's testimony on direct examination then continued as follows: 

•,&.. * * * He told me what had happened., and I explained to 
him that under the 24th Article of War he did not have 
to make any written statement whatever., and if he did., 
he did not have to state anything that would. incriminate 
him in ~ way. He said he 110uld like to make a state
ment. HE! wrote it out. After it was typed up, he was 
brought back in. I read it and he read it., and I asked 
him i:f he wanted to sign it., and he said,· 'Yes.' I 
'asked him if he understood tba t · he had incriminated him
self., and he said •Yes. ' So I swore him, then he signed 
the statement., and I signed it myself. · 

Q. Dld you use any force or duress of any kind in getting 
this statement• 

.A.. No. 

2 
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Q. Did ·you make urr promises 1! he did gi.Te you the 
statement? . 

.A.. No, only the .tact that I would have to put it be.tore 
a court, that I bad no alternative to do anythiDg 
else" (R. l?)~. · . · . . . 

The prosecution, then called u a witness Sergeant Stanley F. 
Fortuna 'Who also identified accusec1 1e written statement and testified 
that accused signed it voluntarily after b~ explained •bi.s rights· 
under the 24th .lrticle o.t War• (R. 19). · 

. , 
Atter the testimoll7 o.t Sergeant Fortuna was completed the tol• 

lowing colloq~ occurred: 

•PROSECUTION: The prosecution would like to intro
duce in evidence as prosecution's exhibit l the statement 
of Pvt Martinez dated 9 J'llly 1948. 

DEFENSE: We object, d'1.e to tile tact that the de.tense 
would like .to know ii' ·the statement is being introduced as .· 
a confession. · · 

PROSECUTION: It is being introduced as a confeasion. 

DEFENSE: I would like to point out one thing be.tore . . 
this is introduced, which is found in the Manual .tor Courts- · 
llartial on page ll6, the third paragraph io,rn, readings 1Tbe 
.tact that the confession was made to a militar;y superior er 
to the representative or agent o.t such superior will 
ordinarily' be regarded as requiring further inquir;r into the 
circumstances, particularl.1' where the case is ~ne ot an •
listed man confessing to a :ailitar;r superior er to the 
representatiTe or agent o.t a Jlilltar;r superior.• Is it · 
possible tor us to put the. accused on the stand solely 
in co~ection with the taking o.t thiw statement, nothing 
to do n·th the case itself? 

LIJf MEMBER: It will not be allowed at this time. 
The con.tession llill be admitted as nidence and marked 
p~secution•s ~b~t 1. 

The prosecution read its exhibit 1 to the court• 
(R. 21). · · · 

That part o.t accused's statement which is 1n the na'blre of a 
coni'ession is as foll.o1rs a · . 

< 

llifb:1.le on guard in Tobata, 1dthout using &ll7 force 
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mentioned, I had a suck job and further in the night a 
hand job from a Japanese Civilian Guard in Tobata. I ad
mit I was wrong in doing :,o, but sexual intenses cannot 
be contro,led. Then three nights after the same thing 
occurred, but the man only gave hand job. Since I do not 
have any witnesses and I have two (2) man (homosexuals) 
against me it will be hard for ma to defend myself. The 
man was reading a book that to my knowledge of Japanese 
the word 1Skivi I means fuck. The man told me that it was 
1Skivi, 1 book and when ha told me (translated) that S~vi 
and Pom Fom was joto. I got a hard on and man felt my 
prick and I asked him for a suck job. Ha said, 'joto' 
and than again man gave me a hand job to kill ur:, hard on. 
I said ·, arigato I and nothing else was said during the 
night• (Pros. Ex. 1). 

After testimony·of defense witnesses, the record reflects 
the following: 

"DEmNSE: We have explained his rights to the ac
cused, and he elects to remain silent. 

The law member again explained to the accused his 
rights, and asked him what he desired to do. 

ACCUSED: I desire to remain silent. 

DEFENSE: The defense rests~ (R. 29). 

In addition to the Specification recited above, or which accused 
- was found guilty, he was tried for and found not guilty of an act of 

sod01JY per os nth one Takubo Toshio at Tobata, Kyushu., Japan., on or 
about 2 July 1948, and of an act of sodour:, per anum with one Isao Fukamald 
at Tobata., Kyushu, Japan, on or about 6 J~ 1948. 

4. The first question to be considered is whether or not the written 
statement of accused, having been made to a military superior., was of 
such a nature as to_.constitute a confession and requires further inquiry 
into the circumstances under which it was made as provided by paragraph 
l.l..4!?., Manual for Courts-Martial, 1928. .l confession is an acknowledgment 
of guilt (par. 1l.4!, MCM, 1928., p. ll4). It must be noted in the present 
case that accused did not acknowledge guilt of the offense of assault 
with intent to commit sodomy of which he was found guilty. Ha does 
·admit definitely one act of sodomy per os with a Japanese civilian 
guard in Tobata. .Although the statement contains no date, considered 
with the testimony of the witness Takubo Toshio and other evidence of 
record, itcbviously refers to the events of 2 July 1948., the date o! 
the offense of which accused was found guilty. · A confession made by 

4 



~151) 

an accused of an offense different from that with which he is cr..arged 
and in no way connected with it is not admissible as proof of the of
fense for which he is tried., but if it is of an offense which is part 
of the same scheme., or is so connected as not to be severed from the 
offense on trial., it is admissible (Wharton's Criminal Evidence., p. 
992). Furthermore., evidence of accused's act of sodomy per os with 
the Japanese guard., as admitted in his statement., was relevant and 
admissible with respect to the offense of assault with intent to 
commit sodomy of which he was found guilty, as being an act not too 
remote in point of time, and manifesting criminal intent and guilty 
knowledge (par. 1121!, MCM, 1928, p. lJ.2). 

It is impossible to speculate as to the extent of considera
tion given by the court to accused's confession to a criminal act of a 
similar nature and obviously a part of the same scheme as the crime of 
which he was found guilty. We must conclude that evidence of the offense 
to which accused confessed was admissible with respect to the crime 
charged in Specification 2 and that it was considered by the court in 
arriving at its findings of guilty. 

5. The relevancy of accused's statement as evidence against him 
in the trial for the charge under which he was found guilty having been 
established, it is unnecessary to decide heremther it constituted a 
confession to that charge or merely an admission against interest. If 
the statement is considered a confession, then it must be subjected to 
the strict rules governing the admission of such documents into evi
dence (par. 114!,, MCM, 1928). On too other hand the Board of Review 
recently held that if such statements are co~sidered admissions against 
interest, although normally admissible in 9vidence without any showing 
that they were voluntarily made, they fall within the rule enunciated 
in paragraph 1142, Manual for Courts-Martial, 1928, that if it is sholl?l 
that such admissions were procured by means which the court believes 
were of such a character that they may have caused the accused ·to make 
a false statement, they may be excluded (CM 330852, Crawford et al, 
(1948)). 

The admissibility of the statement in evidence, therefore, 
became a material U' collateral issue before the court. The defense 
raised the issue of admissibility, citing the provision in the Manual 
for Courts-Martial for .further inquiry into the voluntary nature of a 
confession when made to a military superior {par. 1.1.4!, MCM, 1928, 
p. 116), and requested permission to put the accused on the stand. 
We have no way of knowing what bis testimony might have been regarding 
the manner in which the statement was procured or to what extent such 
testimony might have influenced the court. It is, however, well 
established that the accused has the right to testify for the limited 
purpose of establishing the involuntary nature of his confession 
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offered in evidence by the prosecution (~M 275738, Kidder, 48 BR 148). 
Moreover, whether we consider the statement as a confession or an ad
mission against interest, the right of the accused to testify in his 
own behalf to such a material issue of fact is clearly and positiTely 
established by Title 28., United States Code, 1946 Edition, Section 
632 (Crawford et al, ~. 

The court was therefore obviously in error in refusing the 
request of the defense. Whether such error was cured by some means 
reflected in the record of trial or by operation of Article of 1iar 
37 requires further consideration. J.f'ter the prosecution rested the 
accused was advised., pro forma., of his right to testify, make an u.n
sworn statement, or remain silent., but the record does not show that 1 

he was advised at that time that he -.ould then be given an opportunity 
to supply the limited testimony 'Which had been earlier denied him. 
Furthermore., at that time the statement had already been admitted in 
evidence and read to the court., and there is no indication that the 
court had any intention of hearing fllrther testimony on the question 
of its admissibility. Even considering the form of the law member's 
ruling that "It will not be allowed at this time.," since he immediately 
thereafter admitted the oocument in evidence., and the issue was never 
subsequently raised, it must be assumed that the matter was considered 
closed by all concerned•. 

The Board of Review., in a recent similar case, made the fol- ' 
lowing pertinent remarks : . 

"In determining whether the errors complained of have 
injuriously affected the substantial rights of the accused 
within contemplation of the remedial provisions of Article 
of War 37 the Board., in view of the obviously arbitrary and 
unwarranted denial to the accused of his mandatory right to 
testify concerning the voluntary nature of his. confession, 
must presume that such testim::lny1 if the court had permitted 
him to give it, would have been the most favorable to his 
cause. Irrespective of its ultimate nature the action or 
the court, when viewed in th:! light of the legal rule 
above stated, deprived the accused of a fundamental right, 
and forces us to the conclusion that the provisions of 
Article or War 37 are ineffective to cure these errors" 
·(CM:328886, Worthy (1948)). 

Thus., it must be concluded that., although the statement did 
not ainount to a confession to all the elements of the offense of which 
accused was found ga.ilty, the refusal of the court to allow him to 
testify as to· its voluntary nature., coupled with its admission into 
evidence., constituted substantial error which cannot be considered 
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as falling within the class of non-prejudicial error covered by trs 
37th Article of War. 

6. For the reasons stated the Board of Review holds the record 
of trial legally insufficient to support the findings and sootence. 

__--::SI:.C;;..:;K;:....::I_N_Q,._UA=RI'ERS=;=..---~• Judge .Advocate. 
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JAGN CM 332697 1st Ind r• I 1;,, L,J"V
'!)1~~O\.,

JAGO, Dept. of the Arr,v, Washington 25, D. c.-~ 
TC: Commandir.g General, 24th Infantry Divisicm, APO 24, c/o Post

master, San FrBllcisco, California. 

l. In the case of Private Felix Martinez, Jr. (14086204), 24th 
Tfl :i.itary Police Platoon, 24th Infantry Division, I concur in the fore
going holding by the Board of Review and recommend that the findings 
of guilty and the sentence be vacated. 

2. Upon taking the action recanmended above you will ha-Ye 
authority under Article of War 6o½ to direct a rehearing. 

3. Vfuen copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding an~ 
this indorsement. For convenience of reference and to facilitate attach
ing copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of tl\e pub
lished order, as follows, 

(CM 332697). 

T D ~ tft1trn1,:,,o·Incl 
R/T Brigadier General, United States Army 

Acting The Judge Advocate General 



DEPART;.BNT OF TIIE ARMY (185)
In tha Of'fice of The Judge Advocate General 

Washington 25, D. C. 

20 October 1948 

JAGQ - CM 332704 
.. 

UNITED STATES ) NEW ORLEANS PORT OF EMBARKATION 
) 

v. ) Trial by G~C.K., convened at 
) New Orleans Port of E!nbarlca

Private LEROY J. BILBO ) tion, 26 and 31 August 1948. 
(RA 34481602), 4106 Army ) Dishonorable discharge and 
Service Unit, Fourth Army ) confinement for two and one
Detachment, Guard Detach- ) half (2}) years. Disci
ment, New Orleans ) plinary Barracks. 
Personnel Center, Camp ) 
Leroy Johnson, New Orleans, .) 
Louisiana. ) 

HOLD ING by the BOARD OF REVIEW 
BAUGHN, O'BRIEN and SKINNER, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused -was tried upon the following Charge and Specifica
tions 

CHARGE, Violation of the 58th Article of War. 

Specification, In that Private Leroy J. Bilbo, 4106 Army 
Service Unit, Fourth Army Detachment, Guard Detachment, 
New Orleans Personnel c~nter, Camp Leroy Johnson, New 
Orleans, Louisiana, then Assigned to Company B, Reception 
Center - Recruiting Station, No. 14,· Camp Beale, 
California, did, at Camp Beale,. Cali .fbrnia, on or about 
18 May 1946 desert the service of the United States and 
did remain absent in desertion until he was apprehended 
at Keesler Field, :Mississippi on or about 11 June 1948. 

Accused pleaded gull ty except the words "desert" and "in desertion", 
substituting therefor respectively the words "absent himself without· 
leave from'' and 11wi thout leave" and not guilty to the Charge but guilty 
of a violation of Article of iar 61. He was found guilty of the Charge 
and the Specification. No evidence of previous convictions was intro
duced. He was sent~nced to be dishonorably discharged the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor at such place as the reviewing authority may direct for 
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two and one-half (2½) years. The reviewing authority approved the sentence, 
designated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, or such other place as the Secretary of the Army may direct, as 
the place of confinement, and forwarded the record of trial pursuant to 

, Article of 'War 5o½. 
3. Following accused's plea of guilty to the offense of absence without 

leave for the period charged in the Specification, the defense counsel 
::noved for a continuance submitting as his reason therefor that the accused 
was alleged to have in his possession, at his home in Pascagoula, Mississippi, 
documents and records showing where he was from 18 May 1946 "••••,men he 
was accused of going AWOL, until the date that he actually went AWOL, 
which is 23 September 1947" (R 6). The continuance was granted and, after 
the reconvening of the court on 31 August 1948, defense counsel again 
entered a plea of guilty to absence without leave, similarly unqualified as 
to duration, in violation of Article of War 61 (R 7). 

4. a. Evidence for the Prosecution. 

Prosecution introduced, without objection by the defense, a duly au
thenticated extract copy of the morning report of Company B, ReceiviDg 
Center and Receiving Station No. 14, WDPC, Camp Beale, California, for the 
month of May 1946, showing, 

"23 May 46 
Bilbo Leroy J RA 34481602 Pfc 
Atchd Unasgd Fur to ANOL 2359 
18 May 46" (Pros. Ex. l) 

Prosecution also introduced in evidence, without objection by the defense, 
a duly authenticated extract copy of the morning report of Squadron F-1, 
3704th Air Force Base Unit, Keesler Field Army Air Force Base, Keesler 
Field, lfississippi, for the month of June 1948, containing the following 
entry concerning accused, 

"11/R 16 June 1948 · 
AirNAF, USAF-P/L-F/P

A'.l"l'ACHDED FRO:U: O'IHER ORGANIZATIONS 
ENLI S 'IED llEli 

Bilbo Leroy J RA 34481602 pfc 542 
Atohd and jd (Cont. Status) been apprehended by CID 11 June 

. • 48 at 3704th AFBU this eta by reason of being AWOL 11 May 
1946 to 11 June 48 from ASF Co B RC-RS #14 Cp Beale Calif 
(EM now conf Keesler AFB Guardhouse pending further Dis
position) par 13 PM 167 Hq 3704th AFBU Keesler Field, Miss" 

(Pros. Ex. 2) 
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b. Evidence for the Defense. 

The law member explained accused's rights whereupon the defense 
counsel stated that the accused would make an unsworn statement through 
his defense counsel (R 8). After accused stated to the court that it 
was his desire to make an unsworn statementthrough his counsel, defense 
counsel made the following statements 

"DEFENSEs Before making an unsworn statement on behalf of 
the accused, I want to bring to the attention of the court. 
that in the specification of the charge the inclusive date~ 
that Private Bilbo was presumably absent without leave starts 
from. 18 May 1946. I have a copy of an order put out by Head
quarters, Reception Center, Camp Beale, stating that Private 
Leroy J. Bilbo, RA. 3448----. I cannot make.out the remainder 
of the serial number as it is blanked out, was under .Army · 
control from the date of this order, 2 August 1946, disproving 
the fact that since 18 May 1946, the beginning of the inclusive 
dates that Private Bilbo was supposedly absent without leave, 
he had not returned wxl.er Government control. I wish to 
submit this to the prosecution for their approval before enter
ing it as evidence. " (R8). 

Over objection by the prosecution this document waa received in evidence 
as Defense Exhibit >.. · Pertinent legible parts thereof are as follows, 

"HEADQUARTERS 
RECEPTION CENTER RECEPTION STATIOI U. 

Camp Beale, California 

SPECIAL ORDERS) 2 Aug 1946 
NUYBER 214) 

46. TDM. PCS. 701-31 P 431-02 A 217045 S 99-999~ 
•• - Upon compl Basic 'mg Abn ••• will be fdwd to TABS, 

Fort Benning, GA, Provided EU maintain the requirements 
fr Abn Dy. · · 

29. (RC) The following Ell NCWP to Fort Jackson, s.c. 

Trfd to Fifth Corps. (Auth ••• J.GP•A•R 14 Jun 48). En-....listed • • • • • • 
PPS MOS Ros No Br 

(In Chg)P•c Bilbo, Leroy J RA 3448••• (N)A 542 Stas sigc 
Pfc Tracey,Raymond RA 3968692 (N~ C 345 B224 Arnld 
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BY ORDER OF LIEUTENANT COLONEL KELLEY 1 

OFFICIALt 11 L ANDREWS 
1st Lt, Ql(C 
Adjutant" 

In ooncluding the case, defense counsel made the follow1.ng unsworn state
ment on behalf of the accused, 

"In the charge sheet, Private Bilbo was supposed to have 
left Army control on 18 May 1946. I have submitted evidence, 
which has been accepted, of an order put out by Headquarters, 
Reception Center, Camp Beale, dated 2 August 1946. I wish to 
bring to the attention of the court- unfortunately, I do not 
have other-official papers or documents substantiating the 
fact that Private Bilbo might have been, or might have re
mained under Army control after 2 August 1946 - but I wish to 
point out to the court the fact that there is a discrepancy 
in these dates, and I wish to emphasize the fact that there 
might be a certain possibility of doubt that the other in
clusive dates might be erroneous.- The fact that this order 
substantiates the incorrectness of the beginning of the in
clusive dates is what I wish to point out to the court. I 
ask ta11.e court to properly evaluate that factor. The accused 
has pleaded guilty to absence without leave, but by reason 
of the !'a6t that we have proved the inclusive dates erron
eous, I believe th<r e is a certain question of doubt in 
these dates, that the other dates might be correct. My case 
is hinged on that fact and I emphatically plEad with the 
court to give this possible factor full and complete evalua
tion. The man has plee.ded guilty to absence without leave, 
and from personal contact with the' accused, he admits his mis
take and is willing to serve whatever punishment might be 
meted out by the court. I would also like to bring to the 
court's attention that we do have the possibility of :making a 
soldier out of fue accused. He is willing to do his time 
before his return to the Army, and plee.ds another chance to 
honorably acquit himself in the eyes of the .Army. That is 
vihy my statemililt here today is hinged on a discrepancy of 
dates as mentioned in the specification of the charge, and 
I repeat my wish to the court to please give this date dis
crepancy as much evaluation as you possibly can. I also 
wish the cour't to consider that we have a chance of me.king 

-a soldier out of the accused. He made his mistake and he 
wants to pay his debt. Give him a chance to go be.ck and do 
some decent soldiering. That is all.~ (R 9). 
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Oral arguments were made by the defense and the prosecution (R 9). 

5. The question presented for determination by the Boe.rd of Re
view is whether the accused was afforded a fair trial and his sub
stantial rights adequately protected in view of the manner in which 
the pleas were entered and his defense was conducted by defense counsel. 

The record shows that defense counsel-initially entered an un
qualified plea to the lesser included otfense of absence without leave 
in violation of Article of T,ar 61 on behalf of accused, and in his next 
statement, moved for a continuance on the basis that the accused was not 
in faot absent 'Without leave during the period charged in the specifica
.tion and to which he had just pleaded accused guilty. Counsel con
tended at that point that accused was guilty only of absence without 
leave from 23 September 1947 until 11 june 1948 but did not temper or 
limit.accused's plea of guilty with this qualiffcation. This demon
stration of inaptness and disregard for detail related directly to the 
subs tantive issues before the court for adjudication and at the outset 
manifestly denied to the accused his right to a fair and intelligent 
presentation of his defense. Defense counsel again failed in his duty 
of properly protecting the rights of accused when he reiterated the same 
unqualified plea at. the meeting of the court following the continuance. 

Further analysis of the reoord shows that the case of the prosecu
tion consisted solely of two exhibits of documentary evidence. The 
first of these, an extract copy of the morning report previously quoted, 
purports to establish accused's initial absence as of 18 May 1946 and, 
as heretofore mentioned, defense c9unsel made-no objection thereto. 
Department of the ;:,.rmy records reflect, however,. that the accused was 
previously tried and convicted by summary court-martial at Camp Beale, 
California, for the offense of absence without leave from about 18 May 1946 
to about 25 June 1946, in violation of Article of War 61. At that 
trial-he was sentenced td be reduced to the grade of private, to be con
fined at hard labor for a period of one month, and to forfeit $33 of his 
pay•. The sentence was approved and order~d executed on 5 July 1946. 
Clearly, then, the offense upon which the accused-was arraigned and for 
which he was tried in these proceedings involved an unauthorized absence 
for a part of the same period as that for which he was punished as result 
of the above trial by summa1;r court-martial. As to that portion of 'the 
offense, there was a former jeopardy and plea in bar of trial should 
have been entered by defense counsel (AW 40. par. 68, MCM 1928, p. 53) • 
.Accordingly. the morning report entry itself was obviously incompetent to 
establish the initial absence of the accused in the present case, and 
should have been objected to by counsel, assuming he had properly per
formed his duties in preparing his case for trial. In being critical of 
the conduct of the case by counsel, the Board of Review is not unmindful 
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of the fact that in all probability defense counsel had no knowledge of 
the above summary court-martial but he was chargeable with notice that 
irregularities existed because of Defense Exhibit A. That defense 
counsel was so chargerble with knowledge of irregularity is addi
tionally- illustrated by his stE:tement on accused I s behalf heretofore 
quoted. In that statement, as previously observed, counsel states 
that "unfortunately" he did not have other official papers or docu
ments substantiating the fact that accused conceivably remained under 
military control subsequent to 2 August 1946. This remark of defense 
counsel, as well as the tenor of other parts of his statement on 
accused's -behalf, likewise reflects lack of adequate investig~tion and 
preparation of the case for trial. 

The second documentary exhibit of the prosecution shows accuaed's 
apprehension at Keesler Field, Mississippi, whereas the allied papers 
forwarded with the case show that accused was actually apprehended at 
Pascagoula, Mississippi, and not at Keesler Field. This morning 
report entry therefore, which was also not objected to by defense counsel, 
was likewise incompetent to establish a ccused1 s apprehension by res son 
of its hearsay character and should have been objected to by defense 
counsel. Thus, both documents offered by the prosecution and received 
in evidence without objection by defense counsel were wholly incompe-
tent for the purpose for which they were offered. This being true, the 
only competent;uep-llidenferadduced during the trial showing accused's initial 
absence without leave was through the admissions of his defense counsel, 
to with: 

• •••until the date the accused went AWOL, which is 23 
September 1947" (R 6). 

Although Prosecution Exhibit No. 2 was competent to show accused's return 
to militery control, the above admission by defense counsel was the only 
other competent evidence of record in any manner related to the offense. 

6. -



(191) 

With respect to the manner in which the defense was conducted by 
accused's counsel in a similar case, the Board of Review has stated: 

"5. Oruinarlily, a presumption of regularity in the per
formance of their duties by officers responsible for the 
administraticn of military justice may be indulged {MCM 
1928, par 112!!;; p 110). It may ordinarily be presumed thc-t 
defense counsel performed his duty {CM 201537, Fouty, 6 BR 
157). But this presumption is rebuttable and disappears 
when the fact is shown to be otherwise {CM 297700, Carme.nsciano, 
13 BR (ETO) 263, '2:72 (4 Bull JAG 174); CM 297170, Woods, 13 
BR (ETO) 37). In this case it plainly appears that the 
defense counsel did not perform his duties properly." {CM 
320618, Gardner, 70 BR 71, 74). 

In an opinion filed with CM 200989, Osman, 5 BR 39, 40, the Acting 
Judge Advocate General stated: 

•The rule of the courts of common law, both civil anu criminal, 
that a party has no relief against errors, omissions, or poor 
judgment of bis counsel, can have but a limited applicbtion 
in court-martial practice, where the majority of .counsel are 
not le&rned in the law, and where it is the duty of every one 
connected with the administration of military justice, and 
not least my own, to see that the rights of every accused are 
adequately protected.• 

In the present case, as heretofore Qiscussed, the prosecutions' entire 
case is predicated upon evidence which was wholly incompetent and should 
have so appeared to a defense counsel who properly discharged his duties. 
In view of these factors it cannot be assumed that the accused was af
forded a fair trial and should be chargeable with the unskilled presenta
tion of the case by counsel. Even assuming accused may have been un
coopere.tive, still this does not excuse the actions with respect to enter
ing pleas wholly inconsistent with the theory·of accused's defense.· The 
accumulation of these errors and misjudgments of counsel'so seriously pre
judiced the substantial rights of the accused as to deny him a fair trial 
in the opinion of the Board of Reviev;. The right of counsel is so funaa
mental that encroachment thereupon constitutes a lack of due process of 
law which cannot be cured by clear and compelling evidence of guilt 
(Cll 194997, Elberson, tl !Y:, 2 BR 173, 178, CM 297170, ~, 13 BR {ETO) 
37; CM 2977001 Carmisciano, 13 BR {ETO) 263; CM 316979,Howard, 26 ER (ETO) 
197; CM 315877l Ellis, Ellsworth and~, 65 BR 151; and CM 320618, 
Gardner, supra). 
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6. For the reasons stated, the Board or Review holds the record 
or trial legally 1.nsuf'ticient to support the rinding or guilty and 
the sentence. 

___________, 
Judge Advocate 

____________, Judge Advocate 

____________, Judge Advocate 
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JA3Q - CM 332704 1st Ind 

JAGO., Dept of the Army, Washington 25, D. c.~ 2 November 1948 

TO: Commanding Officer, New Orleans Fort of Embarkation, 
New Orleans., Louisiana 

1. In the case of Private Leroy J. Bilbo (RA 34481602), 4106 
J:rrrry Service Unit, Fourth Army Detachment, Guard Dets.cbinent, New Orleans 
Personnel Center, Camp Leroy Johnson., New Orleans, Louisiana, I concur 
in the foregoing holding by the Board of Review and recommend that the 
findings of guilty and the sentence be disapproved. Upon taking such 
action you will have authority to direct a rehesring, 

2. When copies or the published order in this case ere forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For cor.venience of reference ~nd to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the recor~ in brackets at the end of the pub
lished order, as follows: 

· (CM 332704). 

THOMAS H. GREEN 
Major General 
The Judge Advocate General 

1 Incl 
Record of Trial 





DEPART1:EJJT OF THE Ji...o.L.'Y 
In the Office of The Judce Advocate Gener::,.l 

Ylashington 25, D .c. 

JAGH Cll 3327ll 

UNITED STATES ) FIFTH ARL'Y 
) 

v. ) Trial by G.C.M., convened at 
) Fort Leavenworth, Kansas, 27 

Master Sergeant OVERTOU J. ) April, 1 and 9 June 1948. To 
LOrM.N, RA 2295766, United ) forfeit ~;;.50 pay per month for 
States J.rrey, Retired. ) three (J) months. 

OPINION of the BOA.RD OF REVIE\V' 
WOLFE, BERKCXlITZ, and LYi-K:H, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined in the Office of The Judge Advocate General and there 
found legally insufficient to support the finding of guilty and the 
sentence. The record has now been examined by the Board of Revie,T and 
the Board submits this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the follov1ine Charge and Specifica
tions: 

CHARGE: Violation of the 96th Article of Yfar. 

Specification 1: (Disapproved by reviewing authority) • 

Specification 2: In that Master Sergeant Overton J. Loman, 
United States Arrey-, Retired, being indebted to Josephine 
Reean, Pascagoula, Mississippi, in the sum of about $100.00, 
which amount became due and payable on or about 15 C£tober 
1946, did, at Fort Crc;,ok, Nebraska, from about 15 October 
1946 to about 1 July 1947, dishonorably fail and neglect 
to pay such debt. 

The accused stood nru.te refusing to plead to the Charge and Specifica
tions thereunder and the court entered a plea of not guilty in his behalf. 
He was found guilty of the Specifications of the Charge and the Charge, 
and was sentenced to forfeit fifty dollars ($.50.00) of his pay per month 
for six months. No evidence of previous convictions was considered by 
the court. The reviewing authority disapproved the finding of guilty 
of Specification l of the Charge, approved the findings of guilty of 
Speci£ication 2 of the Charge, and the Charge, and approved only so 
much of the sentence as provided for- forfeiture of fifty dollars ($50.00) 
pay per month for three months and ordered the sentence as thus modified 
duly executed. The result of trial. wa.s promulgated in General Court
Martial Orders No. 224, Headquarters Fifth .Anrw, Chicago 15, Illinois, 
dated 20 August 1948. 



3. Evidence for the prosecution. 

The evidence pertinent to the approved findings of guilty is 
swnmarized as follows. 

Mrs. Josie Loman Conerly testified that she resided with the 
accused in Pascagoula, Mississippi (R 18). During the month of March 
1946 she received a check for $100.00 from her daughter, :Mrs. Josephine 
Regan Goodwin (R 19,23). She cashed the check and gave the whole 
proceeds to the accused who needed the money pending his retirement 
fron1 the military service. Accused said he would repay the sum when 
he received his lump retirement pay. Accused has not made repayment 
(R 19). On cross-examination, the witness stated that accused had 
requested the loan of the money from her daughter in the witness's 
presence; tha. t she did not know why her daughter had sent the money 
to her (R 211 22); that she was not responsible for the repayment of 
the loan even though the check from her daughter was made out to her 
as payee; and that she did not have to give the accused the proceeds 
of the check (R 25,26). 

Mrs. Josephhe Regan Goodwin deposed that she loaned the accuse'd 
- the _sum of $100.00 in either April or May 1946 which loan was to be 

repaid in June of that year; that she mailed the $100.00 to the accused; 
that the loan was never repaid by the accused; and that she took no 
action to recover the debt owed her by the accused (R 31; Pros Ex 4). 

4. !Evidence for the defense. 

The accused, after having been duly advised by the court of his 
rights as a witness, elected to remain silent. 

5. Discussion. 

The accused is charged lfith dishonorably failing and neglecting to 
pay a debt in the sum of $100.00 due and payable at Fort· Crook, Nebraska. 
The only question requiring consideration is the legal sufficiency of 
the evidence to support the finding of guilty of the Charge and its 
Specification. 

A person subject to military law may by his conduct in ·1ncurri.ng 
a personal debt or by his attitude toward it or his creditor thereafter, 
renect discredit upon the service to which he belongs within contempla
tion of the 96th Article of War. There is no distinction in this respect 
as between an officer and a soldier. (Par 152b, p.188, MCM 1928). How
ever, in order for a failure or neglect to -pay a just obligation to be 
dishonorable or service discreditable and cognizable as a violation of 
the Articles of War, there must be a showing by the prosecution that 
the debt was contracted under false representations,.or the failure 
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to pa.y characterized by deceit, evasion, false promises, denial of the 
obligation and the neglect to discharge the obligation for an unconscion
able .period C-inthrop's Military- Law and Precedents, Reprint 1920, p.715). 
In CM 207212, Thompson, 8 BR 319, the Board of Review held: ' 

"It is conceivable that accused, through his failure to pa.y 
his just debts, brought discredit upon the military- service in 
that the good reputation of members of the service for prompt 
payment of their debts might thus have been ilnpaired, but unless 
his failure and neglect to pay his debts involved some species 
of evasion or inditterence to his just obligations (not amounting 
to dishonor or moral fault), there would not appear to have been 
an offense cognizable by the articles of war. If he made rea.sona.bly 
diligent 'efforts to pay bis just debts but was financially unable 
to do so, the customs of the military service relieve his insolvent 
acts from the taint of crimina.lity. The Judge Advocate General 
has so held. With respect to convictions of failure and neglect 
to pay just debts to the discredit of the military service, in 
violation of the 96th Article of War, it was stated: 

•Neglect on the part of an officer to pay his debts 
promptly is not of itself sufficient ground for charges 
against him. Where the non-payment amounts to dishonor. 
able· conduct, becau~e accompanied by such circumstances 
as fraud, deceit or specific promises of payment, it may
be properly deemed to constitute an offense. 1 (CM 121152, 
Robertson; par. 1494, Dig. Ops. JAG, 1912-J0.) 

Again, with respect to similar charges: 

1The record shows no false representations by the accused, 
nor a failure to pay, characterized by deceit, evasion, or 
dishonorable conduct. Neglect on the part of an officer to 
pa.y his debts promptly is not of itself sufficient ground 
for charges against him. Inasmuch as this specification 
does not allege. or the. evidence prove any circumstances 
amounting to dishonorable conduct in the non-payment of this , 
debt, the finding of guilty of specification 4, charge II, 
cannot be supported.' CM 123090, Hansbrough; par. 1494, Dig. 
Ops. JAG, 1912-J0.n 

And in CM 217636, Nichols, ll· BR 285, the Board of Review stated: 

"**While it is true that s~ of the debts were long overdue 
and that accused did not always reply to demands for payment., 
there is nothing of substantial weight to indicate that he 
finally intended to avoid his obligations, or that he did not 
make reasonable efforts to discharge them. In such a case, it 
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is believed that his acts were not proved beyond reasonable 
doubt to have been dishonorable within the meaning of the 95th 
Article of war or discreditable within the meaning of the 96th 
Article of war. 11 

See also CM 307416, Jones, 61 BR lll; CM 320681, TerreboMe, 70 BR 143; 
CM 240754, Raquet., 2rmJ.,5'; and CM 240018, Abele, 25 BR J3l. 

The pertinent evidence of record shows that the accused was in 
financial need during the early- part of 1946. He requested a loan from 
Mrs. Josephine Regan Goodwin promising to m9.ke repayment when he was 
retired from the military service. The loan was ma.de and has not been 
repaid and the lender has taken no action whatsoever to effect repay-
ment. There is no evidence to indicate that the accused's promise to 
repay Mrs. Goodwin was made with a false., fraudulent or deceitful intent 
or that accused's failure a:rd neglect to repay her is characterized by 
deceit., evasion., false promises or denial. of the indebtedness. 

In the opinion of the Boa.rd of Review the evidence does no more 
than establish the existence of an unpaid debt and fails to characterize 
the transaction with any culpable or dishonorable circumstance which 
would make it an offense cognizable under the Articles of War. 

6. For the. reasons stated., the Board of Review is of the opinion 
that the record or tr1a.l is legally insui'ficient to support the findings 
of guilty am the sentence. The court was legally constituted and had 
jurisdiction of the person and the offense. 

(l3 ,o.-rJJfl,Judge Advocate 

lo l ~ ,Judge Advocate 

~~. , Judge Advocate 
f 
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JA.GH CM 3327ll 1st Ind 

JAGO, Dept. of the Army, Washington 251 D.C. 20 OCT 1948 

TO I The Secretary of the .&.rmy 

1. Herewith transmitted for your action under .lrticle of War 
5oi, as amended by the act 01' 20 A.'llgllst 1937 (50 Stat 72lu 10 UOO . 
1522), is the record of trial 1n the case 01' Master Sergeant Overton 
J. Loman, RA. 2295766, United States A.rtq, Retired. 

2. I concur in the opinion of the Board ot Review am recamD1nd 
that the .t'indings of guilty- and the sentence be vacated, and that all 
rights, privileges, and property- of 11'hich accused has been depriTed by
vµ-tue of the fin:li.ngs and sentence so vacated be restored. 

3. Inclosed is a form of action 'designed to .car17 into e.t.tect 
·these recommendations., should suoh action meet with your approval•. 

' . 
2 Incle THOMAS H. GREEN 

1 Record of trial Major General . 
2 Form of action The Judge A.dvooate General 

---------------:-----( ocim 1,91., 12 NoT 1946). · 





DEPARTMENT OF THE ARiil (201)
In the Office of The Judge Advocate General 

Washington 25, D.C. 
2 9 ilCT 1948 

JAGK CM 332728 

UNITED STATES ) NURNBERG MILITARY POST 
) 

v. ) Trial by G.C.M., convened at 
) Bamberg, Germany, 11-12 June 

Staff Sergeant NORMAN P. TROY, ) 1948. Dishonorable discharge 
RA 33604997, Detach."l"lent 0 Bn, ) (suspended), and confinement 
7810th Station Complement Unit, for one (1) year. Branch United 
.A.PO 1,39. ~ States Disciplinary Barracks, 

) Fort Hancock, Nevr Jersey. 

OPINION of the BOA.RD OF REVIEW 
SILVERS, BOC7rH, and LA.NNING, Judge Advocates 

1. The record of trial in the case of the soldier na'!led above has 
been examined in the Office of The Judge Advocate General,, and there 
found legally insufficient to support the findings and the sentence. 
The record bas now been examined by the Board of Review and the Board 
submits this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica-
tions: 

CHARGE I: Violation of the 93rd Article of w:_a_r. 

Specification:· (Disapproved by the reviewing authority). 

CHARGE JI: Violation of the 94th Article of War. 

Specification: In that Sta.ff Sergeant Norman P Troy, Detachment 
"B", 7810th Station Complement Unit, did, at or near Bamberg, 
Germany., on divers occasions between the months of October 
1947 and April 1946, being then and there foreman of the · 
tire shop., .feloniously, wrongfully am knowingly dispose ot 
by selling and. by barter about ten (10) tires, value of about 
$225.oo, one Jaeger pump and motor., value of about $125.00, 
total. value of about $J,5o.oo, propert7 of the United States., 
furnished and intended for the military service thereof. 

He pleaded not guilty to and was found guilty of all Charges and Speciti
cations with certain exceptions and substitutions. With respect to the 
Specification of Charge II, the court excepted the words 11value of about 
$225.00"; "value of about $12,5.0011 ,and "total value of: about $350.0011 

substituting therefor respectively the words nvaiue of more than $50.0011 

and 11 value·more than $50.0011 and 11 total ·value of more than $100.oo.u He 
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was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due and to be confined at hard labor 
at such place as the reviewing authority might direct for two years and 
six months. The reviewing authority disapproved the findings of guilty 
as to Charge I and its Specification. He approv6td only so much of the 
finding of guilty of Charge II and its Specification as: 

"involve~ gullt under the 96th Article of War of wrongi'ully 
permitting the selling and bartering of Government owne!l tires 
valued at more than Fifty ($50.00) Dollars, on divers occasions 
between 0::tober 1947 and April 1948, from a Military installa
tion at Bamberg in Germany, in derogation of his duty to keep 
those tires secure from theft or other wrongful conversion." 

He approved and ordered executed only so much of the sentence·as provided 
for dishonorable discharge, -forfeiture of all pay and allowances due or 
to become due and confinement at hard labor for· one year but suspended 
the execution of the dishonorable discharge until the soldier's release 
from confinement and designated the Branch United States Disciplinary 

. Barracks, Fort Hancock, New Jersey, or elsewhere as the Secretary of the 
Army might direct as the place of confinement. The result of trial was 
published in General· Court-Martial Orders No. 24, Headquarters Nurnberg 
Military Post, APO 696, United States Army, 30 August 1948. 

3. The only question requiring consideration is whether the offense 
substituted by the reviewing authority may be considered as a lesser 
offense necessarily included in that charged. 

In CM 323728, Wester, 72 BR 383,. the Board of Review saids 

"The particular offense found, in order to be properly 
considered a lesser included offense of that charged, Jllll.st 
not only contain at least one of the elements necessary to 
be proved in the offense charged but must also necessarily 
exclude any element not contained in· such offense. It is not 
within the power of either the court or the revieWing authority 
to find an accused gullty of an offense which is any way open 
to an interpretation that it may decry acts with which he was 
not confronted upon his arraignment. (MCM, 1928, par. 78~).« 

· In the instant case it was ·alleged in the Specification to Charge 
II that accused did •wrongfully and knowingly dispose of by 'selling 
and by barter"· the described tires, pump and motor, however, the 
reviewing authority approved only so nn.ich of the findings of guilty 
of that Specification as involved (um.er Article of War 96) 11wrongfully 
permitting the selling and bartering" of the tires 11in derogation of 
his duty to keep these tires secure from theft or·other wrongful con-
version'in violation of Article of War 96." · 
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Reduced to its simpliest terms, the pleadings charged and accused 
was found guilty by the court of wrongi'ul.J.x disposing of government 
property. He now stands convicted of a neglect of duty by permitting 
others to do the acts ot which he was original1y charged. The offense 
substituted by the reviewing authority is obviously not lesser to am 
necessarily included in that charged. The approved finding was therefore 
unauthorized and carmot afford the basis-for a legal ·sentence (CJ.{ 332164, 
~; CM 330750, Pilgrim; CU 318777, Weber, 68 B~ 47).. . 

4. For the foregoing reasons; the· Board of Review is of the opinion 
that the record of trial is legally- insufficient to support the .findings. 
of guilty as approved by the reviewing authority and the sentence. · 

dge Advocate 

Judge A.dvocate 

__(On__s...p_e_cia_l_d_ut_.y._)______, Judge Advocate 
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Jii.GK - Cll 332 '.728 1st Ind 

Jii.GO, Dept. of the Arrey, Ylashington 25, D. C. :, 5 OCT i948 

TO: The Secretary of the Army 

1. Herewith transmitted for your-action under Articl~- of War 50ft, 
as amended by the act of 20 August 1937 (50 Stat. 724; 10 USC 1522) 
and the act of 1 August 1942 (56 Stat. 732 ), is the record 0£ trial 
in the case of Staff Sergeant Norman P. Troy (RA 33604997), Detach
ment "B", 7810 Station Complement Unit, APO 139. 

2. I concur in.the opinion of the Boe.rd of Review that the record 
of trial is legally insufficient to support the findings of guilty · 
and the sentence a.nd~ for the reasons stated therein, recommend that 
the findings of guilty and the sentence be vacated, and that all rights, 

· privileges and property of whic~ accused has been deprived by virtue 
of the fi~ings and sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into effect 
this recommendation should ' approval. 

2 Incls . T: 1:AS H. GREEN 
1. Record of trial · J:a.jor General 
2. form of action The, Ju:lge Advocate General 

--~---------------------------
( GCMO 187 1 ~ov 101948). 

4· 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

·2 7 SEP 1948JAGN-cM 332778 

UNITED STATES ) 6TH INFANTRY mvrsroN 
) 

v. ) Trial by G.C.M., convened at 
) APO 6, Z1 and 30 July 1948. 

Private First Class ALF.RED ) Dishonorable discharge and 
C. JONES (R.A.-18306515), 
578th Quartermaster Gas 

) 
) 

confinement for three (3) 
years. Federal Reformatory-. · 

Supply Company. ) 

HOLID:l~U by the BOA.RD OF REVIEW' 
ALFRED, SPRINGSTON and SULT.IVAN, Judge Advocates 

--------· 

l. The record of trial in the case of the soldier oa::ta<l. ab·::-ve 
has been examined by the Board of Review. 

2. The accused was tried upon· the following Charge and Specifi-
cation: · 

CHARGE: ,. Violation of the 94th Article of-War. 

Specification:· In that Private ~st Class Alfred C. Jones, 
2nd Platoon, 578th Quartermaster Gas Supply Company, 
being at the ti~ in possession of oil for the purpose. 
of delivering it, did, at Pusan, Korea, on or about 21 
July 1948, knowingly and lVillfully misappropriate oil 
and drums,- to wit, sixteen (16) drums and eight hundred 
fifty (850) gallons Grade 30 Oil, Lubricating, of a· 
value in excess of fif'ty dollars ($50.00); property of 
the United States, fumished and intsnded for the mill~ 
tary service thereof. · 

He pleaded not guilty to and was found guilty of the Charge .and its 
Specification. He was sentenced to be dishonorably discharged the ser
vice, to for.feit all pay and allowances due or. to become due and to ·be 
confined at hard labor for three years. The reviewing authority ap
proved the sentence, designated ~he Federal Reformatory, El Reno, 
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Oklahoma, as the place of confinement and forwarded the record of 
trial for action pursuant to Article of War so½. 

,3. The record of trial is legally sufficient to support tha 
findings of guilty, and the only question presented here is the pro
priety of the designation of. a Federal reformatory as the place of 
confinement. 

4. The term 11 penitentiary11 as used in Article of War 50½, is 
construed to include the term "Federal reformatory" (CM 3231.36, Ligon, 
?2 BR 101). Thus it follows that a Federal reformatory may be properly 
designated as a place of confinement only where penitentiary confine
ment is author.1-zed under the provisions of Article of Vfar 42. 

The offense of willful misappropriation, denounced by Article 
of War 94, is similar to but is not one of the offenses made punishable 
by penitentiary confinement ·under the provisions of Title 18, United 
States Code, 1946 Edition, Section 87. Neither is it an act recog
nized as an offense of a civil nature made punishable by penitentiary 
confinement for more than one year by any other statute of the United 
States of general application within the United States, excepting 
section ·289, Penal Code of the United States, 1910, (18 U.s.c., 1946 Ed., 
Sec. 468) or by the law of the District of Columbia (AW 42; CM 319499, 
Smith, 71 BR 412). . 

5. For the reasons stated the Board of Review holds the record of 
trial legally sufficient to support only so much of the sentence· as pro
vides for dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for three years 
in a place other than a penitentiary,. Federal reformatory or correctional 
institution. 

. ~ .. 4d:_. ,. I
·i-4,,.,~" L-, · ,,,£°4L1r~, Judge Advocate./_ -r . . . 

""), ~f.c..-d-. ~rS~udge Advocate. 

~On LP.ave · 
Judge Advocate. 
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JAGN-CM .3.32778 1st Ind 

JAGO, Dept of the Arrey, Washington 25, D. c. 
TO: Comnanding General, 6th Infantry Division, APO 6, c/o Post,

master, San Francisco, California. 

l. In the case of Private First Class AJ.£red c. Jones (RA 18.306SlS),
578th Quartermaster Gas Supply Company, I concur in the foregoing holding 
by the Board o:t Review and recommend that <mly" so much o:t the sentence 
be approved as involves dishonorable discharge, forfeiture of all~ 
and allowances due or to become due, and confinement at hard labor :tor 
three years in a place other than a penitentiary., Federal re:tormatory-., 
or correctional institution. Upon taking such action you will have au
thority to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the published 
order., as follows: · 

{CIA 3.32778) • . . ' lI ./.+~ g~ \~ L,,_.t _____\ 
THOMAS H. GREEN 
Major General 

l Incl The Judge Advoca~e General 
R/T ' 





DEPART1:El1.r OF THE .AJIM'l (209) 
In the Office of The Judge Advooatc General 

;iashington 25, D. c. 

CS JA.GK - CM 332824 

GDEC i~43 
UNITED STATES ) !<'ORT 101.00urH, NE:\'f JERSEY 

) 
v. ) Trial by G.C.M., convened at Fort 

) :11".onmouth, New Jersey, 17,18,23, 
Major EDWIN E. V{IUTERLilm and 25 August 1948. Dismissal 
(0-415593), Field Artillery, ~ 
Headquarters, Fort Monmouth, ) 
ll'ew Jersey ) 

HOLDING by the BOA.'ID OF REVTh'\1 
SILVERS. BOOTH and LA1IlUNG, Judge Advocates 

1. Tlle record of trial in the C&S$ of the officer named above has 
been examined by the Board of Revil::l'K. 

2. The accused was tried upon the following charges and specifioa.
. ticns a 

CHARGE Ia Violation of the 95th Article of War. 

Speoii'ica.tion la In that Major Edwin E. Winterling, Field 
Artillery, Headquarters, Fort Monmouth, New Jersey, did, 
a.t Fort Monmouth, New Jersey, on or about 12 · May 1948, 
with intent to deceive Captain Nev~ B. Yaiser, Signal 
Corps, the Acting Adjutant General, Fort Momnouth, New 
Jersey, officially state to -the said Captain lieva. B. 
Maiser, for the purpose of _gbtaining assignment of public 
quarters at Fort Monmouth, New Jersey, that he was making 
application for such quarters on the basis of four (4) 
dependents, to wita a wife and three (3) minor dependents, 
which statement was untrue in that the basis for his applica
tion was not his ·wife and in tha. t the minor dependents listed 
in his application were not dependents entitled to the assign
ment of public quarters. 

Specification 21 (Find~ng of not guilty). 

Specification 31 In that :Major Edwin E. W±nterling,-•••, did, 
from a.bout 12 lay 1948 to about 30 June 1948, wrongfully 
and scandalously ocoupy public quarters in Fort Molllllouth, 'Ne1r 
Jersey, and cohabit with Lucena. B. Humphreys, a. woman who wa.a 
not his wife, and three (3) illegitima.te children who had been 
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born to the said Lucena B. Humphreys, as a result of her 
relationship with the said Major Edwin E. Winterling prior · 
to her arrival at Fort M:inmouth, New Jersey. 

Specification 4a In that Major Edwin E. i¥interling, ***, did, 
at Fort Monmouth, Ne\v Jersey, on or about 31 May 1948, with 
intent to deoeive :Major R. c. Eiohen, Finanoe Department, 
Fina.nee Officer, Fort Monmouth, New Jersey, officially state 
in a pay and allowance voucher signed by him, the said Major 
Edwin E. Winterling, for the month of ~y 1948, that his wife 
was Lucena B. Winterling, which statement was untrue in that 
Lucena B. Winterling was not the wife of the said Major Edwin 
E. Yfinterling. 

Specification Sa In that Major Edwin E. Winterling, •••, did, 
at Fort Monmouth, New Jersey, on or a.bout 30 June 1948, with 
intent to deceive Major H. C. Eiohen, Finance Department, 
Finance Officer, Fort Monmouth, New Jersey, officially state 
in a pay and allowance voucher signed'by him, the said Major 
Edwin E. Winterling, for the month of June 1948, that Lucena 
B. Winterling was his wife, w.hich statement was untrue in 
that the said Lucena. B. Winterling was not the wife of the 
said 1Ia.jor Edwin E. Winterling. 

CBA..11.GE II, Violation of the 94th ·Article of War. (Finding of 
not guilty). 

Spe<>ifications 1 and 2 a (Findings of not guilty). 

Accused pleaded not guilty to all charges and specifications. He was 
found not guilty of Charge II and its specifications and of Specification 
2 of Charge I. He was found guilty of Speoifioationa l, 4 and 5 of Charge 
I, guilty of Specification 3 of Charge I with certain e_xceptions and sub
stitutions, and guilty of Charge I. 'ITith respect to Specification 3 of 
Charge I, the court. excepted the words 11from 12 May 1948 to about 30 
June 194811 

; 
11scand.alously11 

; and "and three (3) illegitimate children who 
had been born to the said Lucena..B. Humphreys as a result of her relation
ship with the said 1fajor Edwin E. Winterling prior to her arrival at Fort 
Momnouth, New Jersey, 11 substituting therefor the wo:c-ds "from about 1 June 
1948 to about 2 July 1948. 11 He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. Evidence 

The material fe.ots in this case a.re not in dispute. A.t least as long 
ago as 1933, accused and Lucena Byrum Humphreys began living together in 
Maryland as husband and wife. He had not previously been married, and · 
her prior marriage had ended in divorce. No formal marriage was ever 
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solemnized between accused and Lucena, but she testified that they ex
changed vows of fealty and he gave her a weddiD& ring. Three children 
(Edwin E. • Jr., Neal H., and Elaine B.) have been born of their relation
ship. The births are recorded under the surname of Winterling in the 
Department of Health of Baltimore City, Maryland, and Edwin E. and Lucena 
Winterling are shown as the parents of each of the children on the.ir 
Certificates of Baptism issued by the pastor of the Sudbrook Methodist 
Church, Pikesville, llhryland (R 12,13,23,28,50,54-56,91-92,106,124; Pros 
Ex 6, p 8; Def Exs 2-7). 

After telling her mother in February 1934 that they had been married 
on the 7th of the preceding October, they lived for a time with her parents 
in Baltimore-, Maryland. Subsequently, a.bout 1936, they lived with his 
mother in Philadelphia, Lucena and the older boy staying there and ac
cused cOllling from Baltimore for week-ends.• The surmner of 1937 Lucena. 
and the older boy spent in. Wormsleyburg, Pereisylvania, with a sister 
and brother-in-law of accused, and accused a.gain colllilluted. During these 
periods they were introduced and generally regarded as husband and wife. 
"Edwin ani Lucena Winterling, Parents 11 are named as beneficiaries in a 
policy of insurance dated 19 September 1938 on the life of Neal· H • 

.Winterling; and Edwin E. Winterling, Sr., 11Husbana.•, is beneficiary of 
a policy dated 4 January 1943 on the. life of Lucena. B. Winterling. 
Luoena is beneficiary of a $10,000 National Service Life Insurance Policy 
and of a il0,000 policy with Massachusetts Mutual on the life of accused. 
Accused and Luoena maintained a joint ba.nk account ·and had charge accounts 
together. He has consistently named her a.s his wife on Army pay vouchers 
and other .Army records (R 25, 50-54,86,93,107,125; Def Exs 8,9). 

On 3 February 1941 accused was inducted into the Federal servioe 
with the 29th Division. Ha was stationed at several different camps 
and Luoena remained in Baltimore. In the latter part of 1941 accused 
began "keeping oompa.ny" with Charlotte Barnes ·Bramble, who previously 
had been married and divoroed. Their relationship soon became intimate. 
He saw her· from time to time on visits to Baltimore,· and they spent the 
week-end of 31 July to 2 August 1942 together in Charlotte, North 
Carolina., where they registered as man and wife at the Hotel Charlotte 
(R 37-39,46; Pros Ex 6, pp 2,3,8; Pros Exs 17,18,19). ' 

. - . 

In the fall of 1942 Lucena. went to Texas, arriving there on the 
5th of October. ·Accused, then stationed at Camp Hood, had procured 
quarters for her in a rooming house in Gatesville, He was there_ with 
her during off-duty periods and they held themselves out as husband • 
and wife to the landlord, to other Army officers, and to the publio 
generally. During her stay she was introduced by accused to the 
battalion cha.plain and a.ooompa.nied accused to the officers I mess of 
the headquarters company which he commanded, arid her sister visited 
them there in October of 1942. In January of 1943 accused was sent to 
Camp Young. California. Using a power of attorney given her by aoouaed. 

http:oompa.ny
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Lucena sold their home in Maryland. She then went with the children to 
California. in March 1943 to be with a.ccuaed. The fal!l.ily wa.s moved to 
California. a.-t. Government expense. Lucena settled in Los .Angeles with 
the children. Accused returnoo. to Calll.p Hood at the end ot Ma.rch 1943 
aIJd later spent periods of' leave with Lucepa and the children·in Cali
fornia. on a.t least two occasions. In 1945 a. home in Los Allgeles wa.s 
purchased in the names of' Edwin E. and Lucena B. Winterlfr;: (R 21-28, 
55-58,100,lllJ Def Exs l0,20J Pros Ex 6). 

In April of 1943 Charlotte went to ~emple, Texas, where she registered 
a.t the Kyle Hotel a.a Mrs. Edwin E.. Winterling upon her arrival on 16 April. 
About two weeks later she secured lodgings in a priva.te home. Accused 
visited her frequently at both places and they were known as ma.n and wife. 
Accused was thereafter transferred to North Camp Hood, and Charlotte 
moved to Waco. She obtained emploYlllent there a.s Mrs. Charlotte Winterling, 
a.nd thus· remained in Waco, where accused visited her frequently and was 
introduced by her as her husband. In May of 1943 Charlotte underwent 
"a. complete physical check up11 at MoCloskey General Rospital, Temple, 
Texas, as Mrs. Charlotte B. Winterling. During all of this time Charlotte 
wa.s a.ware of a.ocused's relationship with Lucena (R ll,33,39-49,82-84,99; 
Pros Exs 6,20). 

Lucena again went to Texas early in April of 1944-. She brought their 
second son with her Blld remained in Gatesville until 31 May 1944. Accuaed 
was with her frequently during this time and they were known a.s man and 

' wife (R 21-31,56-57,82). 

On 3 July 1944 Char'l.otte and a.ccused went to Waxahachie, Texas·, 
procured a. marriage license, and went through a. formal religious ma.rriage 
ceremoey. Shortly therea.f'ter he was transferred to Ca.mp Viheeler, Georgia, 
and she accompanied him to nearby Ma.con, Georgia., where they lived a.a 
husband and wife trom about 7 August 1944 to 27 March 1945. Accused 
went overseas soon after the latter date and while there continued the 
lively correspondence with Charlotte which he had carried on sinoe 1942 
(R 1,34.80; Pros Exs 1,6,19-30). 

According to Lucena. she has always regarded accused as a good husband 
and in her opinion he has supported his family adequately. Sinoe l March 
1943 he has maintained an allotment in Lucena' s tavor a.nd she always re
garded him as her husband. The a.llotmerit was originally $300 per month, 
but in 1944 it was reduced to $250.00 per month. She desires him to · 
continue as her husband and regards him a.a a good tather to the children 
who have been taught to, and do, have a high regard for him. In addition, 
accused contributed unstated amounts to Charlotte's support before their 
marriage ceremo~, and sinoe that time has given her $100.00 almost every 
month. Accused testified that while oversea.s he determi:ned to termimte 
his relationship with Charlotte but continued to send her money to fore
stall execution of her threats to report him to the military authorities. 
He returned to the United States from China in March of 1948. In April 
of 1948 he oea.sed making payments to Charlotte end she promptly wrote to 
The Adjutant General. Tha.t letter apparently produced another payment 
ot $100.00 from a.ooused a.swell a.s the investigation which led to his 
tria.l by general court-martial herein. Prior to the trial he had not 
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seen Charlotte since they parted on 27 Marcil 1945. Accused testified that 
he intends to continue as Lucena's husband and take whatever legal action 
may be necessary to clear the records with respect to his ceremonial 
marriage to Charlotte (R 10,30-31,52-59,71,75-76,104,112-113,122-126; 
Pros Ex 6). 

Accused was ordered to Fort Momnouth, New Jersey, by Department of 
the Army Special Orders dated 2 April 1948 and arrived at Fort MoIIClouth 
12 iv:ay 1948. Lucena and the three children were transported from California 
to Fort Monmouth at Government expense. They arrived at the post 12 June 
1948, and occupied quarters with a.ooused. On 2 July 1948 they moved to 
Baltimore where they now reside with accused's mother. Aocused stipulated 
t'hat he signed the application for quarters referred to in Specification 
1 of Charge I and the vouchers described in Specifications 4 and 5 of 
Charge I and in the two specifications of Charge II. He also admitted 
that he had received payment; on the vouchers and acknowledged that ho had 
occupied quarters on the ~ost with Lucena and their three children (R 13, 
78,122a Pros Exs 2,6-13). 

Lieutenant; Colonel Elva K. Johnson, Inspector General, Fort Monmouth, 
New Jersey, accused's immediate superior, testified that he had known ac
cused since 13 May 1948 and considered his conduct to be exemplary (R 61). 
Colonel George L. Richon, Signal School, Fort Monmouth, New Jersey, tes
tified that he has known accused since meeting him in New Delhi, India, 
in the late summer or early fall of 1945; that they_ became well' acquainted 
in :.f,ay or June of 1946; that they traveled and worked together and lived 
in the same apartment building as members of a small staff in China.; and 
that the general opinion there was that accused "was competent and there 
was no question whatsoever as to his integrity. and ••• his reputation 
was excellent" (R 64). Leo F. Winterling, accused's brother, testified 
that he had believed accused was married; that accused's wife was named 
Lucena; that they had been married in 11 1933 or thereabouts n; that he had 
always been very olose to his brother, had looged up to him, and never 
suspected accused had another wife; that acoused always held Lucena out 
to be his wife both to members of the family and to others; and that ao
oused' s general reputation was 11 the best" (R 106-108 ). 

Captain Samuel Vitiz, Post Judge Advooate, Headquarters, Fort 
Monmouth, New Jersey, was called by the prosecution as an expert witness 
a.nd, after stating that he is a graduate of the Harvard Univarsity Law 
School, is admitted to practice in New York state, and has been 11doing 
Judge Advocate work" since December 1943, testified concerning the law 
relating to COI!Jillon law marriage in Maryland, Pennsylvania, Texas, Cali
fornia, and New Jersey. He stated that nis testimony was based upon in
formation obtained from Martindale-Hubbell Law Di 6~st for 1945, supple
mented by some independent research. After both sides -had c~mpleted 
presentation of their cases and the court had been closed to consider 
the evidence, the court was reopened and Captain Vitiz was requested 
by the court to send the entire reaord of trial to the Attorney General 
of Texas asking an opinion of that official on three specific 
questions relating to accused's marital status under 
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Texas law. .Ad.vioe was- obtained by telephone from the office oi' the ::its.ff 
Juc.:;e Advocate, Headquarters, First .arey, that the court should consider 
tho evidence before ~t and make its own findint,-s. The court was then 
closed and proceeded to make.the findincs already indicated (R 127,128). 

4. Discussion 

Examination of the fou.r specifications under which the accused was 
found guilty by the court reveals that each of them is bottomed upon the 

· allegation that accused and Lucena were not husband and wife at the time 
of c~,uuission of the alleged offenses. Unless the evidence establishes 
this basic allegation beyond a reasonable doubt,. the normal presum?tion 
of innocence must prevail and the conviction cannot be sustained. It 
therefore becoioos necessary to determine whether accused and Lucena were 
ever married in the eyes of the law, and, if so, whether that marria~e 
still subsisted at the times in question. 

The validity of a marriage is normally determined by the law of 
tho state in which it was contracted. If a marriage is valid under the 
l~ns of the state where contracted we must recognize it as valid in 
determining the guilt or innocence of an accused in acy case in which 
the validit-J of accused's marriage is a material question. It wa.s con
oeded at the trial that there has been no ceremonial marriage of accused 
to Lucena. Accordingly, if a legally reoognized marital relationship 
has been oon:'wracted by them it must have arisen by virtue of a so-ca.lled 
oo:n:.non law marriage. It was stated by the Board of Review in CM 26482~, 
Ratliff', ,42 B..~ 299,3231 

11
••• A defective foreign marriage may be cured by the oocurrenoe 

of facts establishing a oo:m:non law marriage in a state whioh 
reoognizes oornmon law marriages as valid (Stone v. Stone, 111 
N.J. Eq. 579,153 .Atl. 5, oited in Beale, 'Conflict of Laws', 
p. 676). 

•t1fuether the legal status of marriage is oreated by the 
acts and intentions of the parties is determined by the law 
of' the place where the acts ocour. If that law attaches to 
such conduot the consequenoe of a. valid marriage, then that 
marriage is valid everywhere, and the parties are husband and 
wife. This is true of a cormnon law marriage, as of any other, 
regardless of the rule as to validity of its own comm.on law 
:marriage prevailing in the other jurisdiction. (Bea.le, Confliot 
of laws, P• 671J 133 A.L.R. 746J Clark and Marshall, Crimes, 
4th Ed., page 625). ***". 
The aooused and Luoena first took up their abode together in the 

State of lfaryla.nd. The law of that state, however, does not recognize 
common law marriages entered into within its borders (State v. Clay, 
182 Ml. q39, 35 A. 2d 821J Mitchell v. Fredericks; 166 lli. 44, 170 A. 
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733; Schaffer v. Richardson, 125 Mi. 88, 93 A. 391; LeBrun v. LeBrun, 
55 M:l. 496). In point of time, therefore, the locus in which the rela
tionship between accused and Lucena might first""'1iave ripened into a 
valid oommon law marriage was the Commonwealth of Pennsylvania. It be
hooves us, therefore, at the outset, to exa.mine the law of Pennsylvania. 
relative to oommon la:w marriages, although the possibility of a valid 
common la:w marriage in that State appears to have been summa,rily dismissed 
from consideration by the court upon the basis of the very positive testi
moey by the Staff Judge Advocate on that point. He testified that no 
common law marriage could be brought to fruition in Pennsylvania unless 
a marriage license was first obtained. He further testified that the 
source of his information was the 1945 edition of Volume 2 of the 
Martindale-Hubbell Law Directory. 

Upon examination of the authorities, it appears that from the earliest 
times common law marriages have been recognized by the Pennsylvania courts. 
Of course, not all litigants asserting substantive rights ba.sed upon such 
relationships have been successful, but without exception the failures 
have been attributable to weaknesses in the factual situations established, 
rather than to aey question concerning applicability of the common law. 
(In re Craig's Estate, 273 Pa. 530, 117 A •. 221J In re Stevenson's Estate, 
272 Pa. 291,116 A. l6Z; Richard v. Brehm, 73 Pa. 140; Vincent's Appeal, 
60 Pa. 228J Commonwealth v. ~. 5315a. 132 ). Some doubt as to the 
validity of oommon law marriages newly entered into in Pennsylvania was 
created by the Superior Court of Pennsylva.nia. in decidin:; the case of 
Fisher v. Sweet & McClain (154 Pa. Super. 216, 35 A. 2d 756) on 27 
January 1944. The court appears to ha-ve stated by way o:f dictum that 
uhereaf'ter 11 under an act of the legislature approved 17 May 1939 marriage 
licenses must be obtained, pursuant ~o existing marriage lioeme statutes, 
before aey valid marriage, either ceremonial or common law, might be con-

. tracted in Pennsylvania. Although this wa~ not a,n. opinion of the highest 
court of the state and was. obiter diotum, it did serve to engender doubts 
as to the validity of common law marriages in Pennsylvania. Such was 
the state of the law at the time ot compilation of the digest·upon whioh 
the Sta.ff Judge Advocate based his testimo~. 

Assuming the dic,tum in th1:1 Fisher oa.se to be in :t'act the lP of 
-Pennsylvania, it can have no application to the present case. This is 
true because Lucena and accused lived as husband and wife in Pennsylva.nia 
in 1936 and 1937, wherea.s the statttbe relied upon in the Fisher case was 
not enacted until 1939, and the decision its_elf was not forthcoming until 
1944. There are, however, better reasons for rejecting the mentioned 
dict'llll., as it was e:xpressly repudiated by' the Superior Court on l October 
1946 in its unen1:mo?JS decision in Buradus v. General Cement Products 
Company (159 Pa. Super. 501J 48 A. 2d 883). On. appeal, the Supreme 
Court of Pennsylvania onl4 April 1947 unanimously adopted as its own 
the opinion of the Superior Court and oauaed it to be reproduced in its 
entirety as the opinion of the higher court (Buradus v. General Cement. 
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Products Co., 356. Pa. 349, 52 A. 2d 205). other recent pronouncements 
of the highest court of Pennsylvania reco~nizing that valid common law 
marriages may be contracted in that state are to be found in Pierce v. 
Pierce (8 Nov 1946), 355 Pa. 175, 49 A. 2d 346, and In re Horton 1s Estate 
(26 May 1947), 357 Pa. 30, 52 A. 2d 895). . . 

With respect to the quantum. and character of evidence required to 
establish a. valid comm.on law marriage, the Supreme Court of Pennsylvania 
in the Horton case states it to be the Pennsylvania rule thata 

"••• Vfuere the ultimate fact at issue is a common law marriage 
and there is no proof of an actual contract, evidence must be 
adduoed from which reputation and cohabitation as husband and 
wife may properly be inferred. ·Reputation and cohabitation 
are faots required to be proved by the party asserting the 
marriage. Proof of habit.of the parties, expressive of and 
consistent with the relation of husband and wife, is a. basio 
requirement. In Re McGrath's Estate, 319 Pa. 309, 315, 179 A. 
599, 602, this Court said 1 It is settled in this state that, 
if' other proof is not available, 11the marriage may be established 
••• by proof of reputation and cohabitation, declarations 8.I!.l 
conduct of the parties, and such other circumstances as. usually 
accompany the marriage relation"'. The nature or evidence to 
prove marriage by cohabitation and reputation is considered 
in Re Craig's Estate, 273 Pa. 530, 534, 117 A. 221, 2221 1 In 
considering the effect of evidence offered to prove :marriage ·by 
cohabitation and reputation, it is necessary to bear in mind _ 
the following language in BickiJ?,g's Appeal, 2 Brewst •. 202, 222a 
"If a man and woman live together as husband and wife, a.re re
puted to be such by their acquaintances, are visited and recog
nized by the friends of both parties, attend together places of 
worship or of publio a.muaement, call each other and a.re called 
by the same name, and educate and recognize their chil4ren as 
legitimate - a. marriage prowd to have been solemnized. in facie 
ecclesia.e would'not be more satisfactorily· shown••• conduct 
of the parties must be such that almost a.ey one acquainted with 
them would naturally infer that they bore that relation to each 

111 11other • 

Applying the tests la.id dOWli in the Horton case for determining 
whether a. valid common law marriage ha.a been perfected in Pennsylvania, 
it appears that accused and Lucena probably did contract such a. rela
tionship there. Luoena. ha.a testified that an actual exchange of vows 
took place between them. That statement, ta.ken a.t face Talue, can 
· a.va.il them nothing a.s the vows were exchanged. in :Maryland. However, 
they lived at lea.st two BUllllllers in PennsylTa.nia, one with bis mother 
a.nd one with his sister. They were then knawn by the member, of his 
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and 
immediate family as husband and wife/appear to have held themselves out 

·to the world as bearing that relationship. At the same tire they were 
recognized as husband and wife by her family with whom they previously 
had shared living quarters in Uaryla.nd. 

The intention of the parties, at the tiioo they 1ived in Pennsylvania, 
to be and remain husband and wife is demonstrated by their subsequent con
duct. After residing in Pennsylvania they oontinued to live as a family 
unit. Two more children were born to them, they had a joint bank account, 
owned property together, each took out life insurance naming the other as 
beneficiary, and they conducted themselves generally as would the parties 
to a ceremonial marriage. Accused appears to have supported Lucena and 
the children adequately. The children were registered at birth and later 
baptized under his surname, and so far as the record discloses, their home 
lii'e appears to have been harmonious. In all official military papers since 
entry on active duty accused has shown Lucena as his wife. ·ae has collected 
additional rental and subsistence allowances on her account, and caused her 
and the children to be transported from Maryland to California and from. 
California _to Fort Monmouth at Government expense. In fact, the specifica
tions upon which he was tried allege in essence that he is still treating 
her a.s his wife and representing in official documents that she bears that 
relationship to him. 

Although courts-martial are courts of criminal jurisdiction and can
not make fully effective and binding adjudications with respect to civil 
matters, it nevertheless becomes necessary on occasion to pass upon such 
matters collaterally. The rule generally applied.by the courts in test
ing personal relationships of the character here in question was well put 
by the Court of Appeals of the State of New York in~ v. McDermott 
(91 N.Y. 45l,459)a 

11 The law presumes morality, and not i1mnora.lity; marriage, 
a.nd not concubinage; legitimacy, and not bastardy. Where there 
is enough to create a foundation for -the presumption of marriage, 
it ca.n be repelled only by the most cogent and satisfactory 
evidence." 

Similarly, the Supreme Court of Maryland, the original home state of 
all of the parties in this case, stated this rule in the case of LeBrun 
v. LeBrun (55 M:l. 496,505)a 

"••• Marriage has been considered. a.mong all civiliz.ed 
nations, a.s the most important contract into which individuals 
can enter. as ,the parent, not the child of civil society., -The 
grea.t ba.sis of civilized society throughout the civilized world, 
is founded on marriage and legitimate offspring; and where an 
existing marriage is proved, it is not to be exposed to the danger 
of being set a.side· by 8.Dy species of collusion, or by the mere 
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declarations of either of the parties, e.nd should only be brought 
in question upon the most undisputed proofs. •••" 

The law respecting common law marriages being what it is, we find 
ourselves unable to say, on the basis of all of the facts and circumstances 
disclosed by the record, that no valid oommon law marriage was contracted 
by accused and Lucena in Pennsylv~a. (see Travers v. Reinhardt, 205 U.S. 
423; W.aryland v. Baldwin, 112 U.S. 490). 

The presumption of regularity and legality attaches also to accused's 
later cerenonial marriage to Charlotte. In view of the formal nature of 
that marriage the presumption goes only to the capacity of the parties, 
raising a.n inference of the dissolution of any former ma,rriage. This 
presumption or inference, however, is rebuttable. In the.case of Dockery 
v. Brown (209 S.W. 2d 801 ), where one widow :ma.de a claim to a. decedent's 
estatebased upon a ceremonial marriage, and another "widow" made a claim 
based upon a later ceremonial ma.rriabe, the Court of Civil Appeals of 
Texas, in delivering its opinion on 9 October 1947, stateda 

"It has long since been the law that a. ceremonial marriage 
entered into in accorda.nce with legal forms will raise the 
presumption, or inference of its legality a.nd the dissolution 
of a former marriage. But this is rebuttable. Nixon et al v. 
Wichita Land and Cattle Co., 84 Tex 408, 19 S.W. 560; Kinney v. 
~ri State Tel. Co., Tex. Com. App. 222 S.vV. 227; Floyd v. :Fidelity 
Union Casualty Co., Tex. Civ. App., 13 S.W. 2d 909, and to which 
might be added many other authorities. But Vera. Marie was not 
required to establish absolutely nor to a moral certainty that
her marriage to Dockery had not been dissolved, but the require
ments of the law were met if she introduced sufficient evidence, 
standing alone, to negative such dissolution. Floyd, etc., supra.

•••" 
In the Dockery case,the county clerk of the county in which both 

the claimant and decedent resided appeared as a witness. He testified 
that he had searched.the records of the District courts of the county 
but had found no record of eny case involving the claimant and decedent; 
that he kept a.n accurate index, both direct and reverse of such proceedings; 
and that both he and his deputy had searched the indices and found nothing. 
No such direct evidence on the point of the possibility of a divorce was 
adduoed in the present case, but the proof presented sh~Ned clearly that 
accused's actions toward LuceDa have remained more consistent with marriage 
than with divorce, and she testified that she still regards him as her 
husband. Obviously their relation.ship ha..s not .been dissolved by death, 
and the prosecution's entire case was inconsistent with any theory of 
possible divorce. A valid marriage once contraoted_may be dissolved only 
by death or divorce. We are oon"ri.noed, therefore, that the relationship 
between aoous ed and Lucena., which probably ripened into a valid cOllllD.On 
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la.w marriage in Pennsylvania., still existed at the time of commission 
_of the alleged offenses. 

It was agreed at the trial that Te:x:as recognizes common law marriages. 
The correctness of this conclusion cannot be doubted (Jones v. Hutchinson, 
5 }'eb 1948, Court of Civil Appeals of Texas, 208 S.W. 2d 579). The record 
contains the most eloquent possible proof that the court entertained a 
serious belief that acoused and Lucena may have oontracted a valid common 
law marriage in Te:x:as. This belief was manifested when, after having 
closed to consider the evidence and agree on its findings, the court re
opened and requested that the Staff Judge Advocate send the entir~ record 
of trial to the Attorney General of Texas seeking an expression of his 
opinion concerning the following questions z 

"l. Did or did not a common law marriage take place be
tween.the accused .and Lucena in Texas at any time. 

"2. Was or was not the ceremonial marriage entered into 
between the accused and Charlotte on 3 July 1944 a valid and sub
sisting marriage. 

11 3. What was the effect of the relationship as established 
by the evidence in this record, between the accused and Lucena 
upon the ceremonial marriage entered into by the accused and 
Charlotte on 3 July 1944. 11 

In considering this case it should be borne in mind that there is no 
controversy concerning the material facts. The sole dispute relates to 
the question of what results flaw from those facts ~s a tpatter_of law. 
The mentioned questions arose in the minds of the members of the court 
as a resuit of the relationship shown to have existed between accused and 
Lucena in Te:x:as. The .record points with equal, or as we think: greater, 
force to a valid common law marriage having been theretofore perfected 
in Pennsylvania. It can be reasonably assumed,therefore, that the court 
would not have made its ultimate findi~g of guilty had it been correctly 
advised with respect to the Pennsylvania law. 

As previously indicated, we are of the opinion.that all of the ele
ments of a common law marriage in Pennsylvania.were established by com
petent proof. Introduction of evidence of accused's ceremonial marriage 
to Charlotte raised an inference or presumption of its regularity and of 
the dissolution of a:ny prior marriages. This presumption was rebutted 
effectively as we have shown. We conclude, therefore, as a matter of law, 
upon all the evidence, that the proof-is as consistent with the inference 
that accused and Lucena B. Humphreys were legally married eaoh to the 
other at the times alleged, as i,t is with the contrary inference that 'no 
legal ~~~iage existed between the parties and that aocused acted soanda
lously/wi"'l;h intent to deceive. We, therefore, must hold that the convic
tion herein oa.nnot be sustained. Several irregularities appear in the 
reoord of trial but need not be considered because of the. view we take 
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ot. the ·~a.ae. 

5. For the rea.ao:a.a stated. the Board ot Revi6111' holds the reoord 
of trial legally insufficient to aupport the f'indings of guilty and the 
sentence. 
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CSJAGK - CM 332824 1st Ind 

J.~GO, Department of the Army, Washington 25, D. C. 

TOa Commanding General, Fort Monmouth, New Jersey 

1. h the case of llijor Edwin B. 'Viinterling (0-415593 ), Field 
.Artillery, Headquarters, Port Monmouth, New Jersey, I concur in the 
foregoing holding by the Board of Review that the record of trial is 
l0gally insufficient to support the findings of guilty and the sen
tence, and for the reasons stated recoil)l!lend that the findings of guilty· 
a.nd the sentence be disapproved. I find no reasonable basis for a.n 
inference that Lucena.B. Humphreys is not the legal wife of accused 
or that he acted, as alleged, with intent to deceive or scandalously. 

2. When copies of the published order in this case are forwarded 
to this of' fice, together with the record of trial, they should be ac
companied by the foregoi~g holding and this indorsement. For convenience 
of reference please place the file number of the record in brackets at 
the end of the published order, as followsa 

(CM 332824). 

1 Incl THOMAS H. GREEN 
Record of trial 1"ia.jor General 

The Judge Advocate General 
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(223)DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D.C. 
• 9 NOV 1948 

JAGH CM 332879 · 

U N I T E D S T A T E S 

v. 

) 
) 
) 
) 

FORT MONEOUTH NSff JERSEY 

Trial by G.C .H., convened 
at Fort Monmouth, New Jersey, 

Captain JOHN R. BOUGHUA.N, AO-
1003482, Executive Officer, 

) 
) 

27 August 1948. 1Jismissal. 

Company M, ·Sienal Training ) 
Regiment, Fort Monmouth, New ) 
Jersey. ) 

OPINION of the BOA.RD OF REVIEA"[ 
WOLFE, BERKCWITTZ, and LYNCH, Judge Advocates 

1. The Board of Review has examined: the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused vras tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 95th Article of liar. 

Specification l: In that Captain John R. Boughmart, Signal Train
ine Regiment, Signal Corps, Fort Monmouth, New Jersey, did 
at Fort Monmouth, Nev1 Jersey, on or about 2 June 1948, with 
intent to defraud, wrongfully and unlawfully make and utter 
to the Fort Monmouth Officers I Club a certain check, in 
words and figures as follows,·to wit: 

No. 2 June 1948 

LONG BRAI-OH TRUST CO. 
LONG BRANCH, N. J. 

'Pay to the order of CASH 

TWENTY DOLIARS- - - -·- - - - - - - - - - - - - xx/100 DOLLARS 

$20.00/100 JOHN R. BOUGHiiAN 
Capt. Sie. c. 

ENDORSEllENT 
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Fort llonmouth 
Officers Club 
Bldg 270 
Captain C. A. Iforritt 

and by means thereof, did fraudulently obtain from the Fort 
Monmouth Officers' Club, the sum of Twenty Dollars ($20.00), 
he the said Captain John R. Boughman, then well knowing or 
havine reason to know that he did not have and not intending 
that he should have sufficient funds in the Long Branch Trust 
Company for the payment of said check. 

Specifications 2,3, 5-8, 11-15 vary materially from Specification 
l only with respect to the date of the offense and the date · 
and 8Jllount of check as follows: . 

Spec Date of offense Date of check Amount of check 

2 18June 1948 18 June 1948 $25.00 
3 · l July 1948 l July 1948 $20.00 
5 3 July 1948 3 July 1948 $20.00 
6 3 July 1948 3 July 1948 $10.00 
1 3 July 1948 3 July 1948 $35.00 
8 3 July 1948 3 July 1948 $10.00 
11 & 12 8 July 1948 8 July 1948 335.00 
(Identical) 
13 & 14 8 July 1948 8 July 1948 $,30.00 
(Identical) 
15 . lJ July 1948 13 July 1948 ~35.00 

Specifications 4, 9 and 10 have an additional variance as to the 
payee (person defrauded) as follows: 

Spec Date of offense Date of check Amount of check (yea
person defrauded) 

.
4 & 10 3 July 1948 3 July 1948 $20~00 Capt LeoFd 
(Identical) Carlson 
9 3 July 1948 3 July.1948 $10.00 Elizabeth E.Lewis 

CHARGE II: Violation of the 96th Article ~f War.· (Finding of not guilty) 

Specifications l through 15: ·{Fi.Ming of not gullty) • 

Accused pleaded not guilty to all Charges and Specifications. He was 
found not guilty of Charge II and the Specifications thereunder, and 
guilty of Charge I and its Specifications. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence arxl forwarded the record 
of trial for action under Article of War 48~ 
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3. Evidence. 

a. For the prosecution. 

(Introductory note: The checks which are the subject of the 
various specifications when introduced into evidence by the prosecution 
were given a nunerical designation correspondine to the Specification to 
which it pertains; i.e., Prosecution Exhibit la, is the check to which 
Specification 1 pertains. The procedure followed by the prosecution was 
to show the witnesses photostatic copies of the checks in question which 
when identified by the witnesses as "checks" were introduced in.evidence. 
Subsequently., except as to the check which was the subject of Specifica
tion 9., the original checks were introduced into evidence (R 33,36,37), 
and the court was then able to make a coraparison and determine that the 
photostatic copies concerning which the witnesses testified were identical 

· to the original checks.) 

The evidence pertinent to the findings of guilty is swmnarized as 
follows: 

It was stipulated that the organization of accused on 2 August 1948 
and at the time of trial was the Signal Traininz Regiment., Fort Mornnouth., 
New Jersey., and that accused is in the military service and is subject 
to- military control {R 22). 

Tfesley Herrlein., cashier of the Officers 1 Club, Fort Momnouth., New 
Jersey., identified Prosecution Exhibits 1,5,7,8,12,14 and 15., as checks 
which he had cashed for accused at the Club. The checks bore the 
following dates and amounts: 

Exhibit Date Amount 

Prosecution Exhibit 1 2 June 1948 $20.00 
Prosecution Exhibit 5 2 June 1948 e20.oo 
Prosecution Exhibit 7 3 July 1948 $35.00 
·Prosecution Exhibit 8 3 July 1948 $10.00 
Prosecution Exhibit 12 8 July 1948 $35.00 
Prosecution Exhibit 14 8 July 1948 f,J0.00 
Prosecution Exhibit 15 13 July 1948 $35.00 

The checks as designated above were admitte~ in evidence. All were drawn 
upon the Long Branch Trust Company., Long Branch, New Jersey., am all bore 
accused's purported signature (R 22-25). 

Grace Herrlein., another cashier at the Fort Mornnouth Officers 1 Club, 
identified Prosecution Exhibits 6 and 13 as checks which she had cashed 
for accused at the Club. The checks bore accused's purported signature 
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as drawer, were drawn upon the Long Branch Trust Company, Long Branch, 
New Jersey, and bore the following dates and amounts: 

Exhibit Date Amount 

Prosecution Exhibit 6 3 July 1948 $10.00 
Prosecution Exhibit 13 8 July 1948 $30.00 (R i6-27) 

On 3 July 1948 Captain Leona.rd W. Carlson cashed two checks, each. 
in the amount of $20.00 for accused. ,He identified Prosecution Exhibits 
4a and lOa as the checks which· he had cashed and they were admitted in, 
evidence.- The checks were drawn upon the Long Branch Trust Company, · 
Long Branch, New Jersey, to the order of Captain Carlson, were dated 3 · 
July 1948, and bore the purported signature of accused as drawer. Captain 
Carlson indorsed each check and cashed each check at the Fort Monmouth 
Officers I Club. He was subsequently called to the Club and informed 
that the checks had been returned for insufficient .funds. Captain 
Carlson reimbursed the Officers• Club and later was reimbursed by accused 
without demand. Captain Carlson did not believe that accused intended 
to defraud him and stated that he would cash another check for him (R 28-31). 

On 3 July 1948, at the race track, Lieutenant Elizabeth E. Lewis, 
ANC, cashed a check in the amount of $10.00 for accused. She in turn 
cashed the check at the Fort Monmouth Officers' Club. Upon being :lJr: 
formed that the check had been returned because of insufficient funds 
she reimbursed the Club • .Accused got in touch with her and reimbursed 
her and at that time she returned the check to him. Lieutenant Lewis · 
stated that had accused asked her for the loan of $10.00 instead of 
asking her to cash a check she would have made the loan (R 31-33, 51-52). 
She identified Prosecution Exhibit 9 as a phQtostatic copy of the check 
(R 32). 

Mr. Harry Schoppel testified that he was office manager, business 
manager, and auditor of the Officers' Club, Fort Monmouth, New Jersey. 
In .the ~ormal course of business checks presented for payment at the Club 
did not come through his hands unless they were· returned from the bank 
with a "discrepancy." He identified Prosecution Exhibits P2a, P3a and 
Plla as checks he had had occasion to see. The checks were drawn upon 
the Long Branch Trust Company, Long Branch, New Jersey, bore accused's 
purported signature and the dates and amounts thereof were as follows: 
(Pros Ex Pai) 18 June 1948, $2.5.00; (Pros Ex PJa). l July 1948, $20.00; 
and (Pros Ex Plla) 8 July 1948, $35.00. Schoppel had a conversation 
with accused about the checks and with reference to the conversation 
testified as follows: 
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"Q Have you ever had occasion to speak to Capt Boughman regard-
ing these three checks? 

A Which three, sir? 

Q These three which I hold in my hand and show to you. 
A i1ell.,_with particular reference to the check drawn June 18th,, 

I had occasion to talk to Capt Boughman. 

Q Are you refe~ring to the check identified as Prosecution's 
Exhibit 2 for identification? 

A That is right, I had occasion to talk to Capt Boughman about 
this check. He asked me to hold it for several days'for 
payment and I had some occasion previously on another check 
returned to me and when I called Capt Boughman he inunedia tely 
gave me the money, so I did hold this check for several days. 
This was the second check I received back from the bank., so 
when I talked to Capt. Boughman I asked him to make· payment 
immediately and he promised it back in two or three days, to 
come in and give me the money. · 

Q Did he come in within two or three days? 
A No sir. 

Q Has he ever reimbursed the club for that che·ck? For this check? 
.A Well, we did receive a chec~ for $150.00. 

PRESIDENT AND LAW MEMBER: You must identify these checks by 
exhibit number. 

Q As regards this check, which is the original o:f Prosecution's 
Exhibit 2 :for identification. Did Capt Boughman ever admit to 
you that he did write that check? 

A It was implied when I called and ,said his check came back and 
he said just to hold it for a few-.days and he would get the 
money for it. 

Q -.Di"d you tell him what time that check was drawn, the date? 
A No., I was primarily interested in making collection, I had no 

occasion to tell him the date of the check. 

Q As regards Prosecution's Exhibit 11 for identification., did you 
also speak to Capt Boughman as regards-that check? 

A I did attempt to get in touch with Capt Boughman., and in view 
of the fact that we had a number of checks come-back from the 
bank., I talked to Capt Boughman in reference to all the checks 
combined rather than this particular check which was included, 
of course. 
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Q Did you talk with hil!i. in person., or by telephone~ 
A By telephone., and on the first occasion I only talked to 

him about the first check which was Exhibit 2., ,'$25.00, 
July 18th. -

-
· Q In other words, at the time you talked to Capt Boughman, 

you talked to him by phone and you told him about these 
checks., and what did he tell you at that time? Did he ask 
you to do anything about the checks or admit they were his, 
or anything of that nature? 

A On the telephone, yes. In view of the fact that we had some 
checks come back, I stressed the importance to Capt Boughman 
that payment should be made immediately and the gentleman 
promised to make payment. 

Q By his promise to make payment to the club for those checks, 
were you· led to believe that he implied that the 9hecks were 
actually his? 

A Yes indeed. . 

Q Has Capt Boughman at any time denied that those checks were his 
checks? 

A No sir •. 

Q He has never denied writing any'of the checks? 
A: No sir." (R 35,36) 

Schoppel had received a check from the bank on 29 June upon which 
accused made· restitution. Additionally in July accused made restitution 

·of $150.00. At_ this time his indebtedness to the Club including his 
returned checks amounted to $414.50. 

With reference to a check !iated 2 June Schoppel testified upon 
cross-examination that in fact tl)e check was pre-dated and was not cashed 
until 2 July 1948. · 

:Mr. Stanley H. Green, assistant treasurer of the Long Branch Trust 
Compaey, identif'ied a _document as pertaining to accused I s bank account. 

· It was a.list ot checks showillg the dates and amounts thereof, the dates 
•or presentation and the balance or the account at presentation. The 
document which was in affidayit form and signed by Green was admitted 
in evidence Without objection as Prosecution Exhibit 16. 

Green testified as follows concerning the status of accused 1 s 
account: 
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11 Q Mr. Green, I hand you a copy of Prosecution's Eichibit 16. 
Will you explain to the Court the meaning of the various 
computations in seq~ence, date by date, the cash balance, 
and give the true status of the accused's. account with your 
bank? 

A The account is in the name of John R. Boughr:la.n, Capt, Signal 
Corps. A check dated June 2, 1948, was presented to us for 
payment on June 9, 1948, drawn to cash in the a.mount of ~20.00. 
The balance at this time., $ll.OO. The check was returned. 
Under date of June 18., 1948, a check was presented to us for 
payment, dated 18 June, 1948, presented 28th of June for pay
ment, drawn to cash in the amount of $25.00, balance $8.00. 
Check returned. A check dated 1 July 1948, presented July 9, 
1948, payable to cash for $20.00, balance $2.00, check returned. 
Check dated 3 July 191.i.8, presented July 9, 1948, payable to 
Capt Leonard Carlson, balance $2.00., check returned. Check 
dated 3 July 1948, presented July 9, 1948, payable to cash 
$20.00., balance $2.00, check returned. Check dated 3 July 
1948., presented July 9, 1948, payable to cash for $10.00, 
Balance $2.00, check returned. Check dated July 3, 1948, 
presented July 9, 1948, payable to cash for $35.00, balance 
i2.oo, check returned. Check dated 3 July 1948, presented 
July 12, 1948, payable to cash for $10.00, account overdrawn 
35¢, check returned. Check dated July 3, i948, presented 
July 12, 1948, payable to Elizabeth E. Lewis for $10.00, 
account overdrawn 36¢, check returned. Check.dated July 3, 
1948, presented July 13, 1948, payable to Capt Leonard Carlson 
for ~20.00, account overdrawn 36¢., check returned. Check 
dated July 8, 1948, presented July 16, 1948, payable to cash 
for $35.oo, account overdrawn $3.36, check returned. Check 
dated-July 8, 1948, presented July 16, 1948, payable to cash 
for $3.5.oo, account overdrawn $3.J6, check returned. Check 
dated July 8, 1948, presented July 16., 1948, payable to cash 
for $JO.oo, account overdrawn $J.J6, check returned. Cqeck 
dated July 8, 1948, presented July 16, 1948,.payable to cash 
$JO.OU, account overdrawn, check returned. Check dated July 
13., 1948., payable to cash for $J5.00, account overdrawn $3.36, 
check returned." (R 44) 

On cross-examination Green testified that on 1 July 1948.accused 
paid off a debt of $250.00 to the bank although the debt could have 
been retired over the course of a year in $25.00 monthly installments. 
Had the accused merely paid ;the requisite $25.00 installment and applied 
the rema.iJ:ider t_o his checking account he would have had sufficient funds. 

The defense introduced four checks into evidence'as Defense Exhibits 
n2; DJ, ni and D5. These checks all bore accused's purported signature 
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a~ drawer, were all dated .3 July 1948 and in- a.mount totaled $80.00. 
Green testified that these checks had been paid by the bank on 9 July 
1948. 

b. For the defense. 

Accused elected to remain silent. 

Lieutenant Colonel 't'lalter z. Lotz, Jr., Vfho conducted the pr~trial 
investigation of the case testified that accused cooperated fully in 
the investigation. He read to the court his investigation report in 
which he recommended that the charges be sent to trial under Article 
of War 96 as a conviction under .Article of War 95 would result in. 
automatic dismissal. (R 54,55) 

Upon cross-examination Colonel Lotz testified that he ha.d shown 
accused photostatic copies _of the checks mentioned in the Specifications 
and that accused admitted that the signatures appearing on the checks 
were his (R 55). 

4. a. (Specification·1, Charge I) 

The evidence shows that accused cashed a check dated 2 June 1948 
at the Officers' Club, Fort Monmouth, New Jersey. The check which was 
drawn upon the Long Branch Trust Company, Long Branch, New Jersey, cl.nd 
which bore accused I s purported signature, was payable to the order_ of 
cash in the amount of $20.00. The person cashing the check did not -
testify as to the date of the transaction, but did identify Prosecution 
Exhibit 1 as a photostatic copy of that check. The reverse side of the 
check bore the Club's indorsement, and a clearing house indorsement 
dated 8 July 1948., A check dated 2 June 1948, payable to cash in the 
amount of $20.00 and bearing accused's ~orted signature, was pre
sented for payment at the Long Branch Trust Compa:ny on 9 June 1948 at 
which time accused's balance in the bank was $ll.OO. The assistant 
treasurer of the Trust Company testified that this check was returned 
on 9 June 1948 but did not specify to whom the check was returned. 
Harry Schoppel, manager of the Officers' Club, testified that the qheck -
designated Prosecution_Eichibit la which-was dated 2 June 1948 was a check 
which had been received from the bank. Upon cross-examination he testi
fied as fo1lows concerning this ,check: 

"Q Can you explain -wey it took a check dated 2 June so long to 
come up at this time? 

A Certainly. The change there marking a date ·or June 2nd is 
incorrectly made, in view of the fact that our cashier cashed 
that check July 2nd. It was predated but the check wasn't 
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cashed June 2nd, I have record of the fact that the check 
was cashed July 2nd. 11 (R 39). 

It nmst be concluded that the check dated 2 June which was the subject 
of the foregoing cross-examination was the check designated as Prosecu
tion Exhibit la. 

We find, the~efore, that the 2 June 19~-8 check concerning which 
the assistant treasurer of the Long Branch Trust Company testified was 
a different check from that designated as Prosecution Exhibit la and 
which the evidence tends to show- was cashed at the Officers' Club on 
2 July. We are unable to find that the 2 June check which was the 
subject of the bank official'~ testimony was one which was cashed at the 
Officers' Club. · 

The record further shows that on 1 and 3 July 1948 accused's balance 
in the drawee bank was $2.00, that four of accused's checks, dated 3 
July 1948, upon the same bank, were paid upon.presentment on 9 July 
1948, an:i that six other 3 July 1948 checks drawn upon the same bank 
were returned because of insufficient funds. The checks were subse
quently received back from the bank. The inferences of fact which the 
court was entitled to draw from the evidence sustain the findings of 
the court with the exception of the date of the offense. The evidence 
~onclusively shmvs that the date of the offense was 2 July 1948. The 
variance between the date alleged and the date proven is, however, 
immaterial. in this case (CM 203112, Burk, 7 BR 43,44; CM 235011, Goodman, 
21 BR 243). - _ 

b. (Specifications 4-10, inclusive, and 12-15, inclusive, 
Charge I). 

_The evidence shows the following facts with reference to the checks 
which are the subject of the Specifications under discussion in this 
paragraph. The checks which are the subject of Specifications4 and 10 
were cashed by the payee named therein, Captain I.eonard Carlson, on 3 
July 1948. The check pertinent to Specific~tion 9 was cashed by Elizabeth 
E. Lewis, the payee, on the same date. The checks pertaining to the 
other Specifications under discussion were payable to "cash" and-were 
cashed by ,:a.shiers of the Officers' Club, Fort Monmouth, New Jersey, 
on dates not specified. All checks bore accused's purported signature. 
Checks similar to those herein described were presented for payment 
against accused's account at the Long Branch Trust Company, Long Branch, 
New Jersey, and it must be concluded that the checks discussed here were 
the checks presented to the bank. The following situation is shown with 
respect to accused's account at the time the checks under consideration 
were presented: 
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Date of check Amount of Date of presenta- Balance in accused's 
check tion of check account when check 

presented 

Spec 5) 3 Jul 48 $20.00 9 Jul 48 $ 2.00 
Spec 6) 3 Jul 48 $10.00 9 Jul 48. $ 2.00 
Spec 7) 3 Jul 48 $35-00 9 Jul 48 $ 2.00 
Spec 8) 3 Jul-48 $10.00 12 Jul 48 -$ 0.35 
Spec 9) 3 Jul 48 $10.00 12 Jul 48 -$ 0.36 
Spec 10)3 Jul 48 $20.00 13 Jul 48 -$ 0.36 
Spec 12)8 Jul 48 $35.00 16 Jul 48 -$ 3.36 
Spec 13)8 Jul 48 $30.00 16 Jul 48' -$ 3.36 
Spec 14)8 Jul 48 $30.00 16 Jul 48 Account overdrawn 
Spec 15)13 Jul 48 $35.00 Date of presenta- · -$ 3.36 

tion of check not 
shown 

As to the check, subject of Specification 4 dated 3 July 1948 and 
payable to Captain Leona.rd Carlson in the amount of $20.00 it is shown 
that a check bearing that date and payable to Captain Leona.rd Carlson 
in an amount not shown was presented to ·the Long Branch Trust Company 

· for payment on 9 July 1948. It must be concluded that the check dated 
3 July 1948 payable to Captain Carlson was the check which was the 
subject of Specification 4. Thus when the check cashed by Carlson was 
presented for payment on 9 July 1948 accused's.balance was $2.00 against 
a demand for $20.00. 

In the absence of evidence to the contrary, a written instrument. 
is presumed to have been executed on the date which the instrument bears. 
It must be_concluded,1herefore, that the checks cashed at the Officers' 
Club {Specs 1,,-8 inclusive~ and 12-15 inclusive) nru.st have been cashed 
on or subsequent to the dates shown upon the checks. They may not be 
considered to be postdat~d cliecks. 

There is no direct evidence that any of the checks under considera
tion were in fact made and signed by accused. The circumstances that 
accused's purporte9- signature was on the checks as drawer and that the 
checks were uttered by him are sufficient to establish his authorship 
of the checks. 

Thus we find that the checks here considered were .drawn and cashed 
by accused and that subsequently, upon presentation at the bank, his · 
balance at the bank was insufficient for the payment thereof. It was 
chargad, that accused with intent to defraud made and uttered the checks 
and fraudulently obtained money therefor "then well knowing or .llaving 
reasoa to know that he did not have and not intending that he should 
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have sufficient funds" for the payment thereof. Ascribing the widest 
possible latitude thereto, the defense was that.at the time each 
individual check was cashed, accused's balance at that time was suf
ficient to pay the check. Thus the defense offered evidence that four 
of accused's checks totaling $80.00, all executed on 3 July 1948 were 
pa.id by the bank upon presentation on 9 July 1948. The record other
wise shows that upon the same day accused executed other checks totaling 
$105.00. All of accused's 3 July checks were presented for payment on 
two dates, 9 and 12 July, at which time checks totaling $105.00 were 
dishonored. In slightly over a month accused uttered at least thirteen 
checks totaling $255.00, which were dishonored upon presentment. A 
similar factual situation was considered in CM 307125, Keller, 60 BR 
335, and the Board of Review stated: 

"**His utterine of 50 worthless·checks in the short period 
of less than two months and thus procuring $650 was clearly 
fraud. The fact that until 19 September he had in his account 
funds equal in amount to some of the worthless checks uttered 
on and after 7 September does not absolve him in anyway, since 
by issuing certain checks which cleared the bank prior to those 
issued on and after 7 September he created a condition in his 
account such that on the dates when he uttered the worthless 
checks there were not in fact funds sufficient for the payment 
thereof; such f\mds as he then had were, as it rleveloped, 
sufficient only to pay checks which had cleared the bank before 
the worthless checks were presented for payment." /Jee also CM 
225648, 2Eeighton, 48 BR 122,129'. · 

The findings of guilty of the Specifications under consideration 
are warranted by the 3vidence1 and the conduct denounced in the Spe9ifications
is in violation of Article of War 95 (CM 221992, Moore, 49 BR 153,164). 

c. (Specifications 2, 3 and 11, Charge I)'. 

The evidence shows that Mr. Harry Schoppel received from the Long 
Bra:qch Trust Company three checks drawn upon the Long Branch Trust 
Company bearing accused I s purported signature. The checks were drawn 
to the order of cash and bore the following dates and amounts: 18 
June 1948, $25.00 (Spec 2); 1 July 1948, $20.00 (Spec 3); and 8 July 
1948, $35.00 (Spec 11). !Jr. Schoppel testified that he talked with 
accused concerning the·l8 June check and accused promised to make it 
good. Upon this statement of facts, may it be found that accused. 
uttered.the checks. to and received cash therefor from the Fort Morunouth 
Officers' Club as alleged? 

.. 
With reference to the question of uttering of the checks., it must 

be emphasized that the checks were bearer·instruments and could be 
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neeotiated without indorsement with no impairment of negotiability. 
The checks in question bore no other indorsement than the Club's indorse
ment. There is no evidence in the record as to·the manner in which the 
checks originally came into the possession of the Club. The mere fact 
that accused admitted liability directly as to one of the checks and · 
inferentially as to the other checks may not be considered as evidence 
that accused uttered. the checks to the Club. We are aware that, in 
practice,few if any persons would accept a bearer instrument without 
the indorsement of the person presenting it, but we have·been unable 
to discover any rule of law that where a bearer instrument has no 
indorsement thereon it would be presumed that the instrument was 
negotiated directly by the maker to the ·holder. 17e find that the 
evidence fails to support the allegation that accused uttered the 
checks in question and it necessarily foll~Ns,in the absence of such 
finding, that there may be no finding that accused obtained money from 
the Officers' Club by virtue of uttering a check with insufficient 
funds for the payment thereof. The evidence additionally fails to 
disclose that a then present consideration was given for the checks · 
in question at the time the Club came into possession of the checks. 
The findings of guilty of the Specifications here considered are not 
supported by the record of trial. 

5. Jurisdiction. 

Department of the Army official records show that accused was · 
commissioned a Second Lieutenant in.the Arrrry of the United States (AUS) 
and ordered to active duty with the Anny Air Forces, Communications Wing, 
Ashville., North Carolina, on 28 July 1943. He Yfas subsequently promoted 
to the grades of First Lieutenant and Captain., respectively., while on 
duty with the Army Air Forces. On 25 April 1947, he was commissioned 
Captain., Air Corps, Officers Reserve Corps. He continued on active , 
duty until 23 June 1947 when he reverted to inactive duty status. On 
this date., he enlisted in the Regular Army (Air Corps) and was promoted 
to the grade of Master Sergeant. On 13 October 1947 while ~ssiened to 
702d AAF Base Unit (Headquarters 52d AACS Group), Airv1ays and Air 
Communica~ions Service, ATC., United States Air Forces, he was transferred 
from Mitchel" Field, New York, to Fort Myer, Virginia, for·detached 
service with dead.quarters Compaey., United States Army., South Post., 
Fort Myer., Virginia., for approximately six months., with instructions · 
to return to his station upon completion of the detached service. On 
30 December 1947, pursuant to his request., he was called to active duty 
in the grade of Captain., Air Corps., Officers Reserve Corps., by orders 
issued by The Adjutant Gemral., Department of the·Army., and was assigned 
to duty with the Army Signal Corps., Fort Monmouth., New Jersey. Fort 
Monmouth is an Arrrry installation. On 9 August 1948., by orders issued 
by the Department of the Air Force., he_was~transferred from the Air 
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Force Reserve to the Army Signal Corps Reserve, pursuant to his written 
request, without change in his duty assigmnent at Fort :Monmouth. 
Accused was tried on 27 August 1948 by a general court-martial appointed 
by the Commanding ·Officer, Fort Monmouth, New Jersey. 

It is thus noted that at the time of the commission of the alleged 
offenses, accused was on act_ive duty with the Army as a Captain, Air 
Force Reserve, but on 27 August 1948, the date of the triaJ. 1 had 
officially been transferred from the Air Force Reserve to the Arrr!y' 
Signal Corps Reserve. It, therefore, becomes material to determine 
if the Arrrry court-martial had jurisdiction to try the accused. 

The Departments of the Air Fo;i:-ce, Arnzy- and Navy were created by 
the National Security Act of 1947 which became effective on 18 September 
1947 (Public Law 253, Both Congress). This law did not automatically 
transfer personnel from the A:rmy to the Air Forces. Section 209 of 
said law provides that each transfer, assignment or change in status 
under sections 207 and 208 should take effect upon such date or dates 
as should be prescribed by the Secretary of Defense. It is, therefore,, 
clear that until personnel were transferred from the Arrrry to the Air 
Force they remained under the court-martial jurisdiction of the Arrrry. 
Department of the Army Bulletin No. 1,, paragraph 4a, dated 12 November 
1947, effective 26 September 1947, provides: 

u4. Transfer of individuals: 

11 a. All commissioned of'ficers commissioned in the Air 
Corps, United States Army and all officers who hold commissions 
in the Air Corps, Reserve, and Air Corps, Army of the United 
States, are transferred to the Department of the Air Force. 
All warrant officers and enlisted men now under the command, 
authority or jurisdiction of the Commanding General, Army Air , 
Forces,. are transferred to the Department of the Air Force except; 
to the extent qualified by paragraph 4 (e) below, those: 

(1) Assigned to units listed in' inclosure 1. 
(2) Assigned to units, organizations or,instal.lations 

organized from bulk authorizations which furnish 
medical ~ervice. 

(3) Assigned to medical duties in Air Force untts. 11 

Paragraph 4g provides;however, that: 

"Any individual transferred to the Department of the Air 
·Force under this order who does not desire such transfer may 

submit a VII'itten request to the Chief of Staff, United States 
Army, prior to 1 July 1949, requesting transfer to the Depart
ment of :the Army.• 
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Joint Army and Air Force Adjustment Regulations 1-1-1,1 dated 13 November 
1947, implement Bulletin 1, supra, and contain directives for detennining 
the Departmental status of individuals with respect to separation of 
the Departments. Paragraph 3 indicat-1s that accused had a Reserve 
Officer status in the Air Force prior to his transfer io the Army Signal 
Corps Reserve. 

. As noted.above, accused applied to The Adjutant General of the 
· Army for recall to active duty in November 1947, and was ordered to 

duty with the A.rrrry Signal Corps in December 1947. It can be assumed 
that this order was lawful. He was subsequently transferred from the 
Air Force Reserve to the .Arnv Signal Corps, Reserve. Did the Army, by 
virtue of such assignment and duty, obtain jurisdiction to try accused 
for offenses committed while on duty with the Army? It is believed 
that it did. The reorganization of the National Military Establishment, 
as contemplated by Public Law 253, was not accomplished immediately 
upon the passage of the law but was to take place by orderly processes 
over a period of time. Section 208(e) of said law provides: 

• 
• 11For a period of two years from the date of enactment of 
this act, personnel (both military and civilian), property, 
records, installations, agencie~, activities and projects may 
be transferred between the Department of the Army and the 
Department of the Air Force by direction of the Secretary of 
Defense. 11 

It is clear that the legislative intention was that during the 
reorganization there was to be no break in the continuity of military 
service under such transfer or transfers. Under such circumstances 
Army court-martial jurisdiction attaches over personnel transferred to 
it so as to cover offenses1 committed while such personnel was assigned 
to the Air Force. The conclusion that the accused came under the 
jurisdiction of the~ at~least from the date of the transfer of 
his Reserve commission from the Air Corps to. the Army Signal Corps, 
if not from the date he was ordered to active duty, is further supp~rted 
by the provisions of Section 305(a), Public Law 253, which provides: 

11All laws** and other actions applicable with r~spect 
to aey **personnel * * transferred under this Act, or with 
respect to any officer * * from which such transfer is made, 
shall, except to the extent rescinded, (or) modified** have 
the same effect as if such transfer had not been·ma.de; but, 
after any such transfer, any * * law * * or other action which 

_yested functions in or otherwise related to any officer,** 
from which such transfer was made shall, ·**be deemed to have 
vested such function in or relate to the officer, department. 
or agency to which the transfer was made." 
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Section 208(c) of Public Law 253 specifically provides that insofar 
as personnel transferred from the Army to the Air Force was concerned 
such change in status did not alter or prejudic·e the status of wv 
individual so transferred so as to deprive him of any right, benefit, 
or privilege to which he may be entitled under existing law. It follows 
that if by lawful orders this same officer was transferred back to the 
Army within the two year period, his original status as it existed in 
the Army before he was transferred to the Air Force would be reinstated 
and consequently the Army would have jurisdiction to try WV offenses 
which he may have committed while technically assigned to the A.ir Force. 
Such intent of the law is further made clear by Section 207(f), Public 
Law 253, which provide·s; 

"That, in order to permit an orderly tranafer, the 
Secretary of Defense may, during the transfer period here
inafter prescribed, direct that the Department of the A:rnry 
shall continue for appropriate periods to exercise any of 
such functions, insofar as they relate to the Department of 
the Air Force, or the United States Air Force, or their 
property and personnel. 11 

It is further to be noted that under the provisions of paragraph 
4g (quoted above) of Army Bulletin No. 1, persons transferred to the 
Air Force who did not desire such transfer had until 1 July 1949 to 

. submit a written request for. transfer to the b'nzy' (See also Par 19, 
Joint Army and Air Forces Adjustment Regulations, 1-1-1, 13 November 
1947). It is believed such transfer to the A:rmy would be. retroactive 
to the extent that it authorized trial by Army court-martial even though 
the offense was connnitted prior to such transfer. This conclusfon is 
further fortified by the provisions of Section 208(c), Public Law 253, 
supra, providing that change in status was to be without prejudice to 
any right under existing law. 

In considering this question it further becomes necessary to 
consider the effect of Public Law 775 (80th Congress) which provided 
for 'the administration of military jus'j;ice in the United States Air 
Force. It has been held that Public Law 253, prior to the enactment 
of Public Law 775, did not have the effect of repealing the Articles 
of War and that Department of the Air Force personnel continued subject 
to the Articles of War.. Air Force. courts-martial continued to try 
personnel on duty with organizations under the United States Air Force 
(CM 326147, Nagle, 75 BR 159,164). However, since Public Law 253 did 
not create a~e Advocate General for the Air Force, The Judge Advocate. 
General of the Army continued to exercise appellate 'review of cases tried 
by Air Force courts-martial. 
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Public Lmr 775 became effective 25 June 1948. It seems clear 
that one purpose of this law was to establish in the United States Air 
Force the Office of The Judge Advocate General., United States Air Force, 
and to grant to him appellate review over cou.rt-martial. cases tried b7 
.lir Force Courts-martial.. Public Law 775 does not repeal the Articles 
or War, nor does it create a separate identie&l Articles of War for 
the .Ur Force. The mentioned A.ct recognized, but did not change the 
punitive Articles of War, but merel.7 varied certain procedural aspects, 
insofar as they were applicable to Air Force personnel. · There.tore, 
subsequent to 25 June 1948, during which the or.tenses here considered 
were committed, the accused might have "een subjected to Air Force 
discipl.ina.ry" action. Failure so to do could not have constituted aey
condo:r:ia.tion of the offense, since the O!ficer was .serving at an Ar'f1/i1 
installation, and A:rrq officers were apparently exercising primary 
control of him. It follows that ~ing an Army officer at the time of 
his trial., and having been subject to the Articles of' Var within the 
meaning of Article of' War 2(a) at the time of and since the commission 
o.t the offenses, the court-martial which tried hill bad jurisdiction 
over the person and the ottenses. 

6. ·Acoused is 43 years of' age, married, and baa three children, 
the eldest of which is .3 years of age. He is a high sohool graduate 
and had four yea.rs of college work in business adrn1 ni stration and 
accounting. He bas enlisted service from Jaimary 1921 to Jam.ary 1924 
and from January- 194.3 until July 1943 when he was commissioned as 
second lieutenant. Ha had foreign senice in the Paci.tic Theater !or 
over three yea.rs. His efficiency ratings o.t record are •verr satistactorr' 
and •Excellent.• On 24 lta.rch 1947 he was panisbed under .Article o:t 1far 
l~ for borrowing money from enlisted mn and not repaying the loans 
as agreed. Punishment consisting of a reprimand and :torfeiture o:t one
halt month's pay- was imposed upon him. 

7 • The court was legally- constituted. and bad jurisdiction of the 
person and of the of.tenses. No errors injuri011sl7 af'.tecting the sub
stantial rights o! accused were cOilllli.tted during trial. The Board o! · 
Review is of the opinion that the. record of trial is legal.ly insutticient 
to support the findings of guilty' of Specifications 21 .3 am ll1 Charge 
I 1 leg~ sutticient to support all other timings of guilty' and the 
sentence and to warrant confirmation o.t the sentence. A sentence to 
d18111.188.l is mrm:la:toey upon comi.ction ·o.t Art:f:cle of War 95. 
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CSJAGH CM 332879 1st Ind 

JAGO., DepartDY3nt of the Anrry., Washington 25., n.c. l DL..; ,._-,.., 

TO: . Secretary of the J.rnry 

l. Pursuant to Executive Order No. '9556., dated May 26., 1945., there 
are transmitted herewith for your action the reoord of trial and the 
opinion of the Board of.Review in the case of Captain John R. Boughman., 
0-1003482, Executive Officer., Company M., Signal Training Regimnt., Fort 
Momnouth., New Jersey. 

-~ 
2. Upon trial by general. court-martial this officer was found 

guilty of uttering fi.ft.een cheeks with insufficient funds for the pq-
ment thereof., thereby defrauding the 01'.ficers' Club., Fort Monmouth., New 
Jersey, and two officers of the Army, of a total of $355.00., in viola
tion of Article of iTar 95 (Chg I., Specs). He waa acquitted of s1m:1Jar 
specifications laid un:1.er Article of War 96 (Chg ll., Specs 1-15). No 

..evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service. The reviewing authority approved the sentence 
and .forwarded the record of trial for action pursuant to Article of War 
48. 

3. A sunna.ry of the evidence may be f 011nd in the accom:paeying 
opinion o.f' the Board of Review. , The Board· of Review is o.f' the opinion 
that the record of trial is legally j.nsu.£ficientto support the .f'indings 
o.f' guilty- of Specifications 2., 3 and ll., Charge I, legally Sllf:i'icient 
to support the other findings of guilty and the sentence, and to warrant 
confirmation of the sentence. ·r concur in that opinion. 

Accused at all pertinent tilnes wa.s on duty at Fort Monmouth, New 
Jersey., and in the period extending from 18 June to the middle of July 
1948 cashed eight checks totalillg $205.00 at the Officers' Club., Fort 
lwrimoutb., New Jersey. The eight checks were returned to the Oi'ficers' 
Club by the drawee bank because the funds.in accused's account were 
insufficient for the payment of the checks. . bn 3 July 1948 Captain 
Leonard J. C~lson cashed two of accused I s checks total 1 ng $40. 00. and 
Lieutenant Elizabeth E. Lewis cashed one of accused I s checks in the 
amount of $10.00. These checks were also returned unpaid by the drawee. 
bank by reason of the depleted state of accused's account therein. 

There was also evidence that three other checks of accused were 
· received at the 0.f'ficers' Club., having been returned by the drawee bank 
because of insufficient funds. These three checks were bearer instru
ments and there was insufficient 'evidence that accused cashed these 
checks at the Officers' Club. Additionally it is not shown that the 

· Officers' Club parted with a consideration at the time of its original 
,-cquisition of the three cheo_ks. The findings ot guilty of the 
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Specifications of which these checks are the subject (Chg I, Specs 2,3, 
and 11) are accordingly- not supported by the record of trial. 

Accused elected to remain silent. The pretrial investigating 
-officer called as a witness to~ the defense testified that accused 

cooperated fully in the pretrial investigation. 

4. Accused is 43 years of age, married, and has three children, 
the eldest of •hich is 3 years of age. He is a high school graduate 
and had i'our years of college work in business administration and 
accounting. In civilian life he worked as a telegrapher and timekeeper. 
He had enlisted service from January 1921 to January 1924 and frcm 
Jamw.ry 1943 until July 1943 when he was corimdssioned as second lieutenan"1,

1 

He had foreign service in the Pacific Theater for over three years. His 
etticiency ratings or record are "Ver, satisfactory" and •Excellent." 
On 24 lfarch 1947 he was punished under Article of War 104 for borrowing 
money from enlisted men and not repaying the loans as agreed. Punishment 
consisted· of a reprimand and forfeiture of one-halr'month's pay. 

Informal information has been received that all of the check; here 
ill issue have been made good by the officer. There is also informal 
indication of other instances of financial irresponsibility on the part 
of the accused. 

: 5. I recommend that the .findings of guilty of Specifications 2, 3 
and 11, ·charge I, be disapproved and that the sentence be contirlled and 
carried into execution. 

6. Inclosed is a form of action designed to carry the foregoing 
reconmenda.tion into effect, should such recommendation meet with }'Our 
approval. 

2 Incls THOMAS H. GREEN 
l Record or trial. Major General. 
2 Form of action The Judge Advocate General. . 

( GCMO 201, Dec 16, 1948)~ 
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DEPARTIENT OF THE APJrI Q
Office of The Judge Advocate e~al 

i:1ashington, D. c. 

CSJAGQ - CM 332882 2 2. NOV 1948 

UNITED ST.\TES ) 1'1ETZLAR MILITARY POST 
) EtlftOPEAN co~ 

v. ) 
) Trial by G.C.~., convened atRecruit HARRY J. ALLEN Wetzlar, Germany, 1 September 

(RA 42219941), 7850th 1948. Dishonorable disQuartermaster Depot Group. ~ charge and confinement for 
) six (6) years. Disciplinary
) Barracks. 

HOIDING by the BOARD OF REVMf 
BAUGHN, SKINNER and STEVENS, Judge .Advocates 

. l. The record of trial in the case of the soldier named above has 
been examined by- the Board of Review. 

2.- The accused was tried upon the follow.ing Charges and Specifica
tions: 

· CHARGE I: Violation of the 61st Article of War. 

Specification l: In that Recruit Harry J. Allen, 7850th Quar
tennaster Depot Group'did, without proper leave, absent 
himself from his organization at Giessen, Germany, from 
about 2145 hours, 21 July 1948 to about 1000 ho_urs, 26 

. July 1948. 

Specification 2: In that Recruit Harry J. Allen, ·7a5oth Quar-
. termaster Depot Group, did, without proper leave, absent 

him.self' from hiB organization at Giessen, Germany,from 
about 0630 hours, 2 August 1948 to about 1000 hours, l4 
August 1948. ' 

CHARGE II: Violation of the 93rd Article of Yfar • 
. \., 

Specification 1: .!n that Recruit Harry J. Allen, 7850th Quar
termaster Depot Group, did, at Giessen, Germany, on or 
about 19 July 1948, feloniously take, steal a:rxl drive awa.,
a 1/4 ton vehicle, value over fif'ty dollars ($50.00), 
propert.,- of Richard K. Yardley, Department or the Artrry 
Civilian. · 



Specification 2: In that Recruit 0arry J. Allen, 7850th Quar
termaster Depot Group did, at Giessen, Germany, on or 
about 27 July 1948, feloniously take, steal and carry away 
one (1) wrist watch, make "Cornell"; one (1) carton of 
"Lucky Strike" cigarettes., and one \1) pair of cavalry boots., 
of a total value of about forty-five dollars ($45.00), 
property of Recruit ~orge G. Carpenter.. . . 

-_;,.-· 

Specification· J: - (Finding of Not Guilty). 

,CIIA.nGE III:· Violation of the 94th Article of War •. 

Specification: In that Recruit Harry J. Allen, 7850th Quar
termaster Depot Group., did., at Giessen, Germany, on or 
about 11 July 1948, lmowingly and willfully apply to his 
own use and benefit., one 1/4 ton truck,- of a value over 
fifty dollars ($50.00), property of the Uiited States, 
furnished arxl intended for the military service thereof. 

Accused pleaded guilty to Charge I and the Specifications thereunder and 
to Charge III and its Specification but not guilty to Charge II and the 
Specifications thereunder. He was found guilty of Charge I and the 
Specifications thereunder and of Charge III and its Specification. Of 
Specification 1 of Charge II, accused was found guilty except the words 
11 felonio'.lsly take, steal and carry 1§.rivi} away", substituting therefor 
the words "wrongfully and unlawfully take., _and use without the consent 
of the owner" and not guilty of a violation of the 93rd Article of War., 
but guilty of a violation of the 96th Article of War. Of Specification 
2 of Charge II, he was found guilty, except the words and figure, "about 
forty-five dollars (;45.00)., 11 substituting.therefor the words 11 of some 
value less than twenty dollars ($20.00), 11 and guilty of Charge II 
(A.W. 93) as to this Specification. Evidence of two previous convic
tions.was ~onsidered. Accused was sentenced to be dishonorably dis
charged the service., to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor for six (6) years. The review:ing 
authority approved the sentence., designated the Branch United States 
Disciplinary Barracks., Fort Hancock, New Jersey., or elsemi.ere as the 
Secretary of the Army- may direct., as the place of confinemen~-' and· s!or
wardod the record of trial for action under Article 0£ War 5~• 

.3. The only question requiring discussion by the Board of Review 
concerns the maximum punishment authorized for the offenses of which · 
the accused has been found guilty. Independent of Specification l of 
Charge II., the maximum punishment authorized for the other offenses is 
dishonorable discharge, forfeiture of all pay and allowances due or to 
becon:e due., and confinement at hard labor for !ive years., seven months 1 
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twen '\.,--one days (Par. 104~ ?i.C:U: 1928, PP• 97, 99, J,00). J.eco:rdiJle~, ' 
the legality' ot the record to support the present sentence involTini 
dishonorable discharge, forfeiture of all pay- and allowances ·due or 
to become due:, and confinement at hard labor tor six (6) years is de
pendent upon 'Whether the Specification will s11pport a sentence in
Tolrlng confinement for a period o:t at least tour months and nine (9) 
days. 

The court, b]" exceptions and substitutions, tound that accused 
did, at Giessen, Germs.ey, on or about 19 Jacy 1948, 11ron~ and 
unlawf'ul.:q take and use without the consent of the owner a 1/4 ton n
hicle, value over fifty" dollars ($50.00), proper-tar of Richard K. 
lard.le,-, Department of the J;r,rey- civilian. With reference to sillilar 
specifications oi' which two accused nre .t•und guilt;r in the receat 
case of CM 329200, Stale;r and Bone, 10 March 1948, the Board o:t Revin 
stated: 

"The specification as to each accused with respect to tbs 
wrongbl. takine or the automobile al.leees in pertinent part that 
each did: ·· 

1wron&f~ taI,ce, and use without consent of the oner, 
a certain motor Tthicle, to 'Wit, a one-quarter (¼) ton, 
4X4 truck, * * * of the Talue of more than fitt,r dol- ,
lars.' 

The Board of ReTiew held 1n·Cl( 326588, Sattler, (December 1947), 
that a specification which alle,es the mere •wrongful takini and 
carry-ing ~· of proP3rt,y of another charees in essence ·o~ a 
disorder for llhieh the maxi.mwn punisbment authorized 'b1" paragraph 
104~ MCM, 1928, is confinement at. hard labor tor tour lllOJltbs 
and forfeiture of t11'o-tbirds pa.,- per month tor a like period. 
That opinion pointed out however, that the t,rpe, character, and 
value of the properv, and the circumstances under 'Which it was 
taken are factors which must be considered hi deteMJ1D1DC 

· 'Whether the o.ffe?lSe is in ln and .fact more closely" rela~d to a 
'disorder• than to the more serious charie o.f larce~. 

· •Thereafter, it was deterained in CK 326883, ~ (Feb.
1948), tl:i.at the doctriDe enunciated in the Sattler ease., supra, 
applied-' to a Specification 'Which al.lepd that accused did 1wron&
!~ and without lawful permission or a1tthorit,- 11Se' a nhicle., 
propert,- of the United States. The basis of the decision 1n th.e 
Meece ease, supra, was that such a Specificatioa charced on'.q the 
oaanissioa of a tcrt:l.ous act in such a manner and mder such 
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circu:nstances that accused's conduct constituted the criminal· 
·offe1 .sg of a disorder to the prajudice of good order and mili
tary discipline in violation of Article of War 96. This hold
ing was in con!omit,r with CM "JO'/O<T/ 1 Mellinger, 60 BR 21.4 
llherein the Board of Retlew stated: 

1'l'he presence of the lfOrd "wrongfuJ.11 in each ~cifica
tion was sufficient to put*** ./J:oe aecuseg/ * * * 
om notice that his acts nre alle&ed to haTe been effected 
\mder such improper circwnstancts as to be prejudicial 
to good order and military discipline or to constitute con
duct ot a nature to brini discredit upon the militar,r 
serrlce (Ct& CY 226512, Lµbon; CM 303049, Penick, CM 
ETO 8458; CM: 3056171 Blacker; CM ET0 10418. 1 

•The o~ facts in the instant case 11hich distinguish it from 
t.b.e Yeeee case,·supra,' are that the Specification in the present 
case alleces that accused did •wrongfully' ~ am use I a vehicle 
while the Specification in the Meece ease, supra, alleged that 
accused did •wrong~ and wi·thout lswtul pen:d.saion or authorit, 
:Mt' a nhicle, and the fact that the value of the nhicle was · 
alleced. 1n the instant case while no value was char&ed 1n the 
Meece cu,. Consequent~, the_ sole question tor the Board ot Re
new to determiJ:le is llhetber the ul!II ot the additional ,rord 
'take' and the alle&ation of value 1n tbs Specification 1n this 
ease 11!1 su!ficient to hold that as a matter of law the ottense so 
charged is more than a tortious act constituting a mere· 1dia
order1 to the prejudice of good order and milltar,-- discipline. 
The Board of Renew 1a constrained to hold th&\ the principles 
applied in the Sattler 1and Meece cases are control.J.inc in the 
preset ease. 'l'he foll~ excerpt from the l&eece holdin& is 
eq~ applicable to the present ease and clear~ 1howa that the 
reasons upon which that decision was based aakes tbs conclusion in
escapable that the. Specification in the present ease charges a 
mere 1d.1sorde~• as diltinguished from the 110re serious charce of 
larc9I17 or misapplication: 

'It is within the province of the Board o! Renew to 
examine the nidence in the record of trial to detera:lne 
'Whether it 1a leg&J.:cy- sutticient to establish the wrong
t!!l nature o! the act alleced. Ho11n-er, it ca:cnot atfil'm a 
punishment inflicted tor the coadssion of aa o:ttense llhieh 
ma:r have been proven but which is not alls&ed b,-, contained 
within, or reasonablJ' to be 1111.plied from the original flr
bia&e of the Specification. Sana •wronc.fu.l.lr' the allega
tions contained in this Specification do not state or :1.aply 
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:misconduct, since the accused might well have cOlllllitted 
such an act through mistake, and a will to do 11rong 11181' 
not be 1nfelT8d 'Where it is not inherent 1n the act. . 
The physical act of accused Jl:i.ght, depending upon all of 
the circumstances including the nature of accused Is 
intent, constitute on the one hand tbs e.tfense of a simple 
disorder and on the other hand a:rq one of seTeral 
felonies cognizable in m:i.111.ar,- l.alr. In suc;h cases, llhen 
used alone as the cbar&i,ne word, •11r0nctul.JT' indicates , 
~ the slightest decree of c.rlw1nal1 v llhich llight be 
applicable to the acts alleced. 'l'hus here, in the absence 
of other ar additional words b;r llhich an ottense of ereater 
P'fflV nuld be stated or aiiht be reasonablT implied, w 
are .forced to the conclusion that the offense of 1lh1ch ac
cused has been found gullt,r is a ablple disorder 1n Tiola-
1;:icm of Artiela of War 96. 1 

111'he offense of~ tak:iDi md uini a nhicle 'Without 
the consent ot the owner 1s not specilicail1' listed in the 'fable 
of llax:iam Pmuabments (par 104A. l£:U:, 1928). HOll'ffer1 t.he 
offenH described as •d1sorder:J¥ under such. circuutaneea as to 
brine discredit upon the ll111t&r7 serTice 1 1a listed therein 11'1.th 
a 11&%1.Jaua authorized punishment not to exceed confillement at hard 
labor tJJr f011r JIOllths and forfeitve o! two-thirds pq per :month 
tor a like period.• 

Siw1]ar~, 1n the instant case, the tindincs do not show the coaie
sian of an offense of greater craTi:t,- or contain words troa which such an 
offense could reuonab~ be. interred. Quite to the contrar,r, the c011rt 

- haa b;r ita !indincs expre11q rejected 'the alleeations contained in the 
SpecUication upon llhich the accused was arrai&11ed., charci.Di that the act, 
was done !eloniouaq. The on:cy- distinction betnen the Speciticationa in 
CK 329200, Stalq and ~ ad the !1ndinp in the present case 1s the 
use ,pt the word •u.nl.&1rtul• in the latter. Thia 1a o! no material con
sequence., howver, since the act i8 alao alleced to haft been wroneful 
a%ld in 'Violation o! an Jrticle o! War and arrr Tiolation of an Article o! 
War 1a •per ... 1Ullntal.. Accordinc~, and in the licht of the abon ;prece
dent, the Board of~· ii constrained to hold that the max1m:mt a-a
thorized pmdabment !or the o.t'fanse pz''9HD.t]J 'llllder consideration 1a oon
!1.nemet at hard labor !or a period of not to u:ceed four aonthl and fr:,z,
!eitun· o! two-thirda pq per aonth tor a like period. It tollon tbat the 
senteJlCe iJlpoHd b7 the court and apprond b1' the NT1e1l'illl author!V 1a 
nine d&yB in excess o! that a11thorized (Par. 104.st, Wl4, 1928). 

http:charci.Di
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4. lor th.=; reasons stated, the Boai·<l o.f ~kview holds the record of 
trial leeally sufficient .,_.,o support only so mt'.ch of the sP.ntencE: as 
involves dishonorable discharge, forfei tu.re of all py ar,d a1lovrancGs due 
or to becol".e due, ar.cl confinement at hard 12.bor for five years, eleven 
months and twenty-one days. · 

pn leave 
________________,Judge Advocate 

,-:>C.. ~/ . ---Z::-~udge Advocate 

r 1. Advocate 
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CSJAGQ - CM 3328$2 1st Ind 

JAGO, Dept. of the Arny, Washington 25, D.c. 

TO: Commanding Officer, Wetzlar Military Post, APO 159, 
c/o ~ostmaster, New York, New Ycrk 

1. In the case of ~ccruit !Iarry J. Allen (RA. 42219941), 7850th 
Quartcrmastc!' '.i:lepot Grol.4,t->, I concur in the foregoi:1g holding by too 
Boa.rd of Review and for the reasons stated therein recommend that only 
so much of the sentence be approved as involves dishonorable discharge, 
forfeiture of all pay and allowances due or to become due and"coni'ine
ment a.t ha.rd labor for five yea.rs, 11 months and 21 days. Upon .tald.ng 
such action you will- have authority to order execution of the sentence. 

2. 1/hen copies of the published order in this case are forwarded 
to this of.fice they should be accompanied by the .foregoing holding and 
this indorsement. For· convenience of reference and to facilitate at
taching copies of the published order to the record in this case, · 
please place the .file number of the record rn brackets at the end or 
the published order, as .follows: 

(CM 332882). 

. 
...".,.......w H. GREEN 
Major General 

l Incl The Judge Advocate General 
Record of Trial 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGN-C:M 332967 

UNITED STATES ) YOKOrWJA COMMAND 
) 

v. ) Trial by G.C.;.r., convened at 

Recruits DANIEL T. OORSA. 
(12253794)., Headquarters 

) 
) 
) 

A.PO 503, 5 and 30 August 1948. 
Dorsa: Dishonorable discharge 
and confinement for ten (10) 

Company, Eighth Army, APO 343., ) yt:iars. Federal Reformatory. 
and RALPH CURCIO (42281700), 
Headquarters & Headquarters 

.Detachment, 2nd Replacement 

) 
) 
) 

Cureio: Dishonorable discharge 
and confinement for fifteen (15) 
years•.Penitentiary. 

Battalion, 4th Replacement ) 
Depot, APO 703. ) 

IIOLIIrNG by the BOARD OF REVIEW 
YOUNG., ALFRED and SPRINGSTON, Judge Advocates 

1. The record of trial in too case of the soldiers named above 
has been examined by the Board of Review. 

2. The accused were tried upon the follolli.ng Charges arxi Speci.
fications: 

, 
CHA.IDE: Violation of the 93rd Article or War. 

Speci.fication 1: In that Private .Ralph Curcio., Head
quarters .and Headquarters Detachment., 2nd Replacement 
Battalion., Fourth Replacement Depot., A.PO 703, ~d Pri
vate Dani.el T. Dorsa., Headquarters Company, Eighth 
J.xm.y, APO 343, acting jointly, and in pursuance ot a 
common intent, did, at the Yuyua Hotel., otsuki-· 
machi, Honshu, Japan, on or about 22 May 1948; by' 
force and violence and by putting her in fear, 
feloniously take, steal and carry away from the 

-· presence o! Moto Yuyama about nine thousand five 
hundred yen (¥9.,500), property o! Konai Yuyama, ot 
the approximate value of thirty five and 15/100 
dollars ($35.15)., United States currency. 
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Specification 2: In that Private :r.alph Curcio, Head
quarters and Headquarters Detachment, 2nd Replacement 
Battalion, Fourth Replacement Depot, iPO 703, and 
Private Daniel T. Ibrsa, Headquarters Company, Eighth 
A;rmy, APO 343, acting jointly, and in pursuance o:r a 
common intent, did, at or in too .vicinity of Otsuki
machi, Honshu, Japan, on or about 22 May 1948, by 
force and violence and by putting him in fear, 
feloniously take, steal and carry away from Yoshitoshi 
Qnata., one bicycle., property of too said Yoshitoshi 
Qnata., of SOfile value. 

Spacification 3: In that Private Ralph Curcio., Headquarters 
and Headquarters Ietacbment, 2nd Replacement Battalion., 
Fourth Replacement Depot., APO 703, and Private Daniel T. 
Dorsa, Headquarters Company., Eighth Arrrry, APO 343., acting 
jointly., and in pursuance of a common intent, did, at or 
in the vicinity of Otsuki-machi., Honshu, Japan, on or 
about 22 May 1948, by force and violence and by putting 
him in fear, feloniously take., steal and carry away 
from Jinki Omata., one bicycle., property of the said 
Jinld Qnata, of sane value. 

Specification 4: In that Private Ralph Curcio, Headquarters 
and Headquarters Detachment., 2nd Replacement Battalion, 
Fourth Replacement Depot, .A.PO 703., and Private Daniel T._ 
Dorsa, Headquarters Company, Eighth A.rm:!, APO 343, acti~ 
jointly., and in pursuance of a common intent., did., on 
the Otagahara National Highway, Enkyo-machi, Honshu, 
Japan, on or about 22 May 1948, with intent to commit 
felony, viz, robbery, coimnit an assault upon Paul H. 
Ito., and Edwin N. Matsusaka., by willfully and 
feloniously pointing a loaded pistol at the said Paul 
H. Ito, and Edwin N. Matsusaka, and ordering them to 
dismount from the nhicle in which they, the said Paul 
H. Ito, and Edwin N. :Matsusaka, were seated. 

As to accused Curcio only. 

ADDITIONAL CHARGE: Violation of the 93rd Article of War. 

Specification: In that Pri. vate Ralph Curcio., Headquarters 
and Headquarters ,Detachment, 2nd Replacement Battalion., 
Fourth Replacemunt Depot., APO 703 1 did, on the Otagahara 
National Highway, Enkyo-m.achi, Honshu, Japan., on or about 
22 llay 1948, wi t:-i intent to do him bodily harm., commit 
an assault upon E:dwin N. Yatsusaka., by willfully- and 
feloniously firing upon him, the said Edwin N. Matsusaka., 
with a pistol. 
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.A.ccused pleaded not guilty to and were found guilty of the Charges and 
Specifications as indicated above. Evidence of three previous con
victions as to each accused was imroduced. The court was closed, and 
upon se.cret written ballot., two-thirds of the members present at the 
time the vote was taken _concurring., sentenced the 

"ACCUSED DANIEL T. DORSA to be dishonorably discharged the 
service of the United States., to be confined at hard labor 
at ::such place as the reviewing authority may direct for ten 
years and to forfeit all p;q and allowances due or to be
come due. 

11.A.CCUSED RALPH CURCIO to be dishonorably discharged the ser
vice of the United States., to be oonfined at hard labor at .. 
such place as the reviewing authority~ direct for fifteen 
years and to forfeit all pay and allowancas due or to become 
due" (R. 50). 

The court was opened., the President announced the findings and sentence., 
and the court adjourned on 5 August 1948. The record was authenticated. 
On JO August 1948 the court reconvened., whereupon the prosecution read 
the following latter frOlll the appointing authority to the court: 

•Headquarters.,Yokohama Command., APO 503., :26 August 1948 
YCJA 250.4ll, Subject: Proceedings in Revision., To: Captain 
Donald A. Synnott., Trial Judge Advocate., Headquarters 
Yokohama Command., APO 503. 

· 1. The record of trial by general court-martial in the 
case of Recruit (formerly PriYate) Daniel T. Dorsa., RA. 
12253794., Headquarters Company, Eighth Army, .APO 343., and 
Recruit (formerly Private) Ralph Curcio, RA 422817001 
Headquarters and Headquarters Detachment, 2d Replacement 
Battalion., Fourth Replacement Depot, APO 703., is re
turned herewith tor rerl.sion in accordance nth para
graph 83., llanual .for Courts-Martial, 1928. 

. . 
2. The record recites that accused Curcio was sen
tenced to continement at hard labor tor .f'ifteen years, 
upon the concurrence ot two-thirds of the men:bers pre
sent.,· whereas the 43rd .lrticle of War provides that no 
person shall be sentenced to confinement .for more than 
ten y-ears, except by the concurrence of three-fourths of 
all the me:ni>ers present at the time the vote is taken. 

J. Inasmuch as the requisite number of mS111bers did not 
concur in adjudging the sentence to~ confinement imposed 
against accused Curcio., the members of the court present 



at the original trial should reconvene, revoke their 
previous sentence, and adjudge a sentence appropriate 
in the premises. 

4. Upon completion of such action, the.record of trial, 
together with the record of the proceedings in revision 
will be returned to this headquarters. 

By Command of Brigadier General Garvin. Signed by J. A. 
Mercer, Lt Col, AGD, Assistant Adjutant General• (R. 51, 
52). 

The court was closed and upon reopening the record discloses the fol
lowing proceedings: 

•PRES: The court revokes its former sentence as to 
the accused Ralph Curcio an:l upon secret written ballot 
three-fourths of the inembers present coacurring sentences 

the Accused Curcio to be dishonorably discharged the ser
vice of the United States, to be confined at bard labor at 
such place as the reviewing autb:>rity may di.re·ct for 
fifteen ye"l.rs and to forfeit all pay and allowances due 
or to become due. 

The court was opened and the president announced the 
revision of sentence as to the accused Ralph Curcio• (R. 52), 

The record in revision was then authenticated and again forwarded to the 
reviewing authority for action. The reviewing authority approved the 
sentence as to each accused, designated the Federal Reformatory, El Reno,. 
Oklahoma, as the place of confinement for accused Iorsa, and the United 
States Penitentiary-, McNeil Island, Washington, as the place of confine
ment for accused Curcio, and forwarded the record of trial pursuant to' 
Article of War 51J½. . 

,'.3. The evidence is legally sufficient to support the findings of 
guilty by the court as to each accused. The only question presented
is the legality of the sentence imposed as to the accused Curcio • .. 

Article of War 40 provides in part: 

"No authority shall return a record of trial to any 
court-martial for reconsideration of -

•(d) The sentence originally imposed, nth a view 
t,o increasing the severity,, unless such sentence is less 
than the mandatory- sentence .fixed by ln for the offense 
or offenses upon which a conviction has been had. 

4 
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11And no court-martial in any proceedings on revision., 
shall reconsider its finding or sentence in any part;icular 
in which a return of tha record of trial for such recon
sideration is hereinbefore prohibited." 

· In CM 152731 (1922)., the Presiqent., on 24 August 1922., approved 
the opinion of the Acting Judge Advocate General that -

ttWhen the record of a court-martial is 1finally ap
proved and adopted by the court as a body and authenticated 
by the signature of its president and the trial judge ad
vocate 1 , the accused is entitled as of right to have it 
forwarded to the appointing authority. Until the 1legal 
record' is thus brought into existence., the court bas . 
plenary power over it for the purpose of making it •speak 
the truth• and for the .further purpose of re"fieing its 
sentence in accordance with truth and justice***·"· 

In the instant case., after the record of trial had been finally 
approved and adopted by the court as a body., authenticated by the signa
ture of its President and the trial judge advocate and transmitted to the 
reviewing authority., it could not legally be returned to the court for 
revision proceedings for the purpose of increasing the severity ot the 

. sentence adjudged by the court at its session of 5 August 1948. The 
record clearly shows that the court did not purport to revise the re
cord to make it •speak the truth" with respect to the proceedings had 
on 5 August 1948., · nor was it returned by the reviewing authority for 
this purpose. The sentence as to the accused Curcio., being divisable., 
was not void ab initio and could legally have been redu.ced by the re
viewing authority to a ten year period of confinement which may be im
posed by a two-thirds vote under Article, of War 43 (par. 87, Mell., 1928; 
CM 185899, Jenkins, AJ)ril 1929). The sentence., therefore, was legal 
insofar as it imposed dishonorable discharge., total forfeitures and: 
confinement for ten years., and being a legal sentence to this extent 
its severity could not thereafter be increased. The action taken on 
30 August 1948., in violation. of J.rticle of War 43., was illegal as to 
the per~od of confinement a~·hard labor imposed in excess of ten 
years., and to the extent of the excessive sentence was void and of 
no effect (CM 2.33806., Mccaslin, 20 BR 139, 141.). In the Mccaslin case 
the cour:t in revision ·proceedings amended the record of trial by in-

. serting in the sentence imposed the words -•and to be dishonorably 
discharged the service., and to forfeit all pay and allowances du.a 
or to become due.• The Board or Review bald that z . 

•* * * the reviewing authority could not legal.JJ have· 
returned this record of trial to the court for revision 
proceedings and for the increase in severity of the sen
tence· adjudged by the court at its session on March 23, 
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1943, and the court likewise was without authorit;;r ~ 
increase, by amendment, the severity ot the sentence in 
that manner on :March 2:3, 1943, a!ter the rer.ord of the 
court-martial had been finally approved and adopted by 
the court as a body, authenticated by the signatures or 
its president and the trl.al judge advocate, and transmi.tted, 
on March 20, 1943, to tm convening authorityt' (CM 2:33806., 
}dcCaslin1 20 BR l.39., 141). 

4. For the reasons. stated the Board of Review holds the record 
of trial legally m.lfficient to support only so much of the sentence as 
imposes dishonorable discharge, forfeiture ot all pay and allowances 
due or to become due and confinement at hard labor for ten years as 
to each accused. 

____S__I=C__K___I=N____.Q._UAR=---T=ER=--S__~, Judge Advocate. 
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0Ct201948 · 
J.&GN-C:U: 33~67 · 1st Ind 
J.AJJO, Dept. o:t the J.rrsrr, Washington 25, D. c. 
TO: COlilllanding General, Yokohama Command, AFC> 5031 c/o Postmaster, 

San Franoj.sco, Cali.tornia. 

1. In the case ot Recruits Daniel T. Dorsa (12253794), Headquarters 
Compa~, Eighth Army, ilO 343, and Ralph Curcio (42281700), Headquarters 
& Headquarters Detachment, 2nd Replace11Snt Battalion, 4th Replaeell9nt 
Depot, AFC> 703, I -<:oncur in the :foregoing hPlding by the Board ot Re
nn and recommend that only so mue9 o:t the sentence as to accused euroio 
be approved as involves dishonorable iisc~ge, 1'orte1ture ot all pay 
and allcnrances due or to become due, and contineunt at hard labor far 
ten years at the place designated. Upon taking auch action 70u will 
have authorit,. to order the u:ecuti~D of the aentences. 

2. In the case ot aceused Curcio you have designated the t1nited 
States Penitentiary, llcNeil Island, Washington, as the place ot co~
ment. Since Curcio is less than 26 years ot age and doea not ban aore 
than 10 years I confinement to serve, an a;wropriate Federal retormatori 
should be designated as the place ot confinement_ (par. 9 (d) 4, AR 600-375, 
6 January 1948). · 

' 
3. llben copies ot the published order 1n this case are tonrarded · 

to this oft.Lee they- shOuld be accompanied by- the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this caee, please 
place the !1.la number ot the record in brackets at the end o! tbs pub-
lished order, as tollows: · 

\ 

(C~ ~.32967). 

HOMAS n.·oREDl Incl 
Reoo rd ·cit trial Kajor General. · 

' ;.'..,,.. The Judge J.dvooate General 





DEPA:?..TiEEi' OF THE AR:/:Y 
In the Office of The Judge Advocate General 

1.-ashincton 25, D.C. · 

18 NOV 1948J_;.GH CE, 333001_ 

U N I T E D S T A T E S ) YOKOHAiiA. COJ.1'.AND 
) 

v. ) Trial by G.c.11., convened at 
) Yokohama, Japan, 9,10,11,13, 

Private First Class iTILLIA11I ) 16,17,18 and 19 August 1948. 
CARSON l:ii.NIS (RA 14225252), ) Dishonorable discharge and 
Headquarters Detachment, Sugamo) confinement for life. United 
Prison, APO 181. ) States Penitentiary, LicHeil 

) Island, ffashintton. 

REVIEW' by· the i30ARD OF REVIEii 
~.roLFE, BERKrn-IITZ, and LTI:CH, Judp;e Advocates 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charge and Specifica-
tion: 

CHARGE: Viola_tion of the 92nd Article of ·:~ar • 

. Specification: In that Private First Class i7illiam Carson · 
Eanis, Headquarters Detachment, Sugamo Prison, did at 
Tokyo, Honshu, Japan, on or about 5 April 1948, with 
malice aforethoueht, willfully, deliberately, feloniously, 
unlawfully and v;ith premeditation kill .one, Captain . 
(Chaplain) John A. Ryan by shooting him with a .firearm. 

The accused pleaded not guilty to and was found euilty of the Charge 
and Specification. No evidence of previous convictions was introduced. 

-He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allonances due or to beco.µe due., and to be confined at hard 
lal:>or for the.term of his natural life. The reviewing authority approved 
the sentence, designated the United States Penitentiary, McNeil-Island, 
·.:ashine;too; ·or elsewhere as the Secretary of the Army may direct as the 
place of confinement, and forwarded the record of trial for action under 
:u-ticle of ';;"ar 50}• 

.. 3. Evidence for the prosecution. 

Captain Uilliam F. Harriean, Commandine Officer, Headquarters 
Detach.ment, Su~amo_ Prison, identified the accused by name and grade, 
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pointed him. out in the courtroom, and testified that accused was in the 
military service and a member of Headquarters Detachment., Sugamo Prison 
(R 11,12). , .. , 

On the even.i.ng of 5 April 1948., shortly after eight O I clock., the 
body of the deceased victim, Captain (Chaplain) John A. Ryan, was · · 
discovered near the Ikebukuro Rotary., also knov[Il as the First Cavalry 
Circle,· which is located a few hundred feet from the nain gate or the 
Sugamo Prison, in Tokyo, Japan. The body was placed in a jeep and 
removed to the dispensary (R 157,162.,166; Pros Ex 1)., at Sugamo Prison 
where it was examined by Captain John R. Kersten, the medical officer 
on duty. Captain Kersten pronounced Chaplain Ryan dead and diagnosed 
the cause of death as 11 gunshot wound penetrating through the fourth 
intercostal space., base of pulmonary artery, lung., to parietal pleura. 
Massive internal hemorrhage." (R 13; Pros Ex 2). 

Captain Edwin L. Scott, Medical Corps, testified that on the 
follmting day, 6 April 1948, he performed an autopsy on the body' of 
Chaplain Ryan. His testi.moey was to the effect that the cause of 
death was a bullet wound in the thorax which was perforated ·about an 
inch and a half to the left of the ~d-line and perforated the pulmonary 
artery and the left lung; that he removed the bullet, approximately .25 
caliber in size from Chaplain Ryan's lune and., he retained said bullet 
in his possession until it was turned over to the CID; and that death 
took place in two or three mirmtes (R 15,50; Pros Ex 3). On cross
examination., Captain Scott testified that the bullet he had extracted 
from Chaplain Ryan's body was discharged at close range, had entered in 
a horizontal line and was deflected upward when it contacted the fifth 
rib (R 16.,17). 

i 

By expert testimoey., it was shown that the Jethal bullet was a 
conventional .25 calibe~ automatic pistol bullet of foreign make (R 20, 
50) and that examination of the uniform jacket worn by Chaplain Ryan 
on the night he met his death (R 142; Pros Ex 5) indicated that he had 
been shot at extremely close ranr;e (R 21); that Chaplain Ryan had been 
shot at twice; that the first bullet was deflected from the person of the 
deceased by a thick notebook which he carried in his pocket; that the 
second bullet penetrated the Chaplain's jacket, O.D. shirt., undershirt 
impinged his skin and entered his body in the manner determined by the 
medical witnesses (R 22); and that the report of the shots would be 
audible in still air for fifty yards (R 26). 

_Miss Seiko Motohashi, a Japan~se female, also known as "Mary", 
testified that she was a II street girl" who earned her livelihood by 
associating with allied personnel (R 61). She was acquainted with 
Chaplain Ryan since September 1946 and considered him to be her friend 
(R 62). On the night of 5 April 1948, at 8:10 or 8:12 o'clock she ,vas 
in' the Ikebukuro area., walking toward the Ikebukuro Rotary. She observed 

2 
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two persons talking. As she approached closer, she recognized Chaplain 
Ryan by his voice although his back was toward her. She stopped. 
Chaplain Ryan raised his voice and assumed an angry tone. A jeep came 
from behind her and its headliehts revealed to her that Chaplain Ryan 
was speaking to a soldier whom she identified as the accused. She became 
frightened by Chaplain Ryan's angry voice and retreated to a house nearby 
where she hid behind a fence (R 62,63,64,70,74). She heard a gunshot, and 
as she stuck her head out of her hiding place, she heard Chaplain Ryan 
shriek in agony and saw the accused leave in the direction of the 
Ikebukuro Rotary. She saw Chaplain Ryan quiver as if he was about to 
fall. In fright, she ran from the scene toward a nearb'J market (R 65). 

· She further testified that she had initially told investigators a story 
that differed from her court testimony. The only variance in her previous 
statement to the authorities, which was not under oath, and her sworn 
testimony to the court, however, was that another Japanese girl whom 
she named, and not she, had seen the incident on the night of 5 April
1948. She assigned as her reason for not admitting that she had personally 
witnessed the shooting of Chaplain Ryan was that she feared she would be 
confined in a Japanese police station as a vntness and thereby rendered 
incapable of supporting her mother and child. Ylhen on 7 June 1948, the 
Chief of the Japanese police confronted her with a picture of the girl 
she had named as her informant and advised her that this girl had denied 
a.ey knowledge of the slaying of Chaplain Ryan, she admitted that· she was 
_the one who had witnessed the shooting of the Chaplain and had told the 
police the identical story as reiterated by her to the court from the 
witness stand (R 65,66,67,74). 

On cross-examination, the witness stated that she was unmarried but 
was the mother of a two year old child, the father of whom had returned 
to the United States (R 67); that she was to have attended a dance at 
the Sugamo Prison on the night of 5 April 1948 with a soldier (R 69); 
that she had waited until between 8:00 and 8:03 o'clock and the soldier 
did not appear; that in February 1948, Chaplain Ryan.had done her a 
kindness by furnishing her with canned milk for her child (R 70); that 
prior to the shooting of the Chaplain, she had seen accused once at 
Sugamo Prison. 

On redirect examination, the witness further testified that while 
she was hiding behind the fence, she saw a truck and two bicycles parked 
near the scene, two other bicycles pass, and a soldier, not the accused, 
with three stripes on his arm, cross the street toward a lighted store 
(R 75,76,77).: - · · · . · 

On.recross-examination she denied that in her statement of 7 June 
1948 she had said that the G.I. who had shot Chaplain Ryan was a face 
taller than the Ch.a.plain (R 78,81). The coU.l't caused the statement to 
be reinterpreted bi the interpreter and the defense monitor, and it was 

., 
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determined that the witness had stated that the soldier 1 s face 11was 
seen from the shoulder of Father Ryan, 11 which meant that he was shorter 
than the Chaplain (R 83). 

Reiko Maeno, a Japanese female, testified that she was a II street 
girl. 11 (R 83). She identified accused and stated that she had become 
acquainted with him during February 1948. She had seen and been with 
him four or five times prior to 5 April 1948 (R 85) and on that night 
had been in his company in the Ikebukuro area from about seven o1clock 
until shortly after Chaplain Ryan was shot. .it the time, she was wear
ing a red blouse and cream-colored skirt and was carrying a grey overcoat 
(R 86,102). She knew Chaplain Ryan, ·who had cautioned accused about her 
in her presence ten days before his death and had ordered her to leave 
(R 86,87). After meetine accused on the night of 5 April 1948, she and 
accused walked to several places in the area in search.of a place to 
indulge in sexual intercourse which accused desired (R 90). She and 
accused came to an unoccupied newly-built house that was suitable, and 
she asked accused for money. Vlhen accused told her that he would pay 
her on the following night, she refused to submit to his desires and 
he became angry (R 91). They retraced their steps and stopped at a 
fence, where accused renewed his requests for sexual intimacy. iEhile 
accused was in the act of fondling and kissing the witness, Chaplain· 
Ryan approached them and stopped (R 91,92,93). Chaplain Ryan called 
the accused and accused crossed the alley to where Chaplain Ryan awaited 
him, Chaplain Ryan then proceeded to caution accused about fraternization 
with Japanese females. Chaplain Ryan was facing the Ikebukuro Rotary 
during his conversation with accused and accused's back was toward it (R 
93,94). They conversed for more than ten rninutes, during which time 
their voices became louder and louder as they became more and more excited. 
While this exchange of words was taking place, a bicycle passed (R 95). 
The accused drew a pistol from inside his jacket (R 96,137), whereupon 
the Chaplain placed his hand on accused's shoulder and pushed. him; saying, 
1'1:'fllat are you going to do? 11 Accused then discharged the pistol at the 
Chaplain at least two, and perhaps three times. Accused turned and ran 
toward the Rotary and the witness also ran away. She was between twelve 
and fifteen feet from the accused and the Chaplain when the incident 
occurred (R 96,97,98). She met accused shortly thereafter and they went 
to a nearby field where they sat dovm. Accused asked her to take and 
keep .the pistol which he displayed to her but she refused. At accused's 
request, she agreed not to speak to anyone about the incident. Accused 
and witness then arose, walked out of the field and parted company (R 
101,102). The witness further testified that when she was first questioned 
by Japanese police and the CID, she told them that certain Koreans to 
whom she assigned fictitious names had killed Chaplain Ryan. She had 
ma.de this false statement in order to protect accused (R 103,104). In 
May or June 1948 she changed her story and told the truth in a sworn 
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stateroont (R 105). On cross-examination., the witness admitted that 
she was known by the name of Reiko Ishikawa (R no.,1n); She .further 
admitted in detail.the falsity of her first statement (R l.14.,ll5.,U6., 
117), and stated that accused had threatened her life if she told what 
occurred on 5 April 1948 (R 135). 

:Mrs. Chiyoko Hasei testified that at about 8:05-8:10 p.m., 5 April 
1948 (R 33) she was returning to her home in the Ikebukuro Rotary area 
(R-27). By the light from a store which she was passing., she observed 
a Japanese girl wearing a red blouse in the company.of a soldier (R 
28-29). It was a distance of about 140 yards to the rotary from where 
the girl was standing (R 32). The witness heard no shots or screams 
that night (R 33). . 

:Mr. Kaneshige Yonezawa., a shopkeeper, was in the lkebukuro area on 
his way home by bicycle at 8:10 o'clock on 5 April 1948. He.heard· 
voices and a sound like the sound of a pistol followed by a shriek and 
a groaning voice which sounded once or twic~. The time then was about 

· 8:15 p.m. (R 38-39). . 

Mr. Kohei Kawashima., a resident of the Ikebuku.ro area testified 
that he was at his home on the evening of 5 April 1948. At about 8 :20 
o'clock he heard an unusual noise as if someone was in agoey. At a1;>out 
the same time he heard the footsteps of someone running thr9ugh the 
fence on the west side of his home (R 41) • · 

Zennosuke Matsuoka., on the morning of 6A.pril 1948., found :lm.prints 
of shoes., too large for a Japanese in his garden (R 44-45)'• 

. A policeman., Masakazu Yabuta testified that he had examined the 
footprints in the Matsuoka garden the day after Chaplain Ryan's death. 
He.found that there were two sets., one large and one small., illdicating 
that they were made by a man and a woman wearing shoes (R 54,55.,58). , 
The leneth of the stride indicated that the person was running (R 56). · 

Private First Class Cledus P. Savey~ a member of the Sugamo.. PrisQn 
Guard Section., testified that he knew accused for six months (R 156). 
On the night of 5 April 1948 at about 8:10 or 8:15 o'clock., he.came 
out of a..s~ore after hearing. a scream. He saw accused standing on the_ 
sidewalk looking toward the Rotary and asked him.if. he had also heard· 
the scream. Accused admitted that he had heard it. The witness and 
accused then went to the prison gate., informed a guard who organized · 
a searching party and returned to the area in jeeps. In the resulting 
search Chaplain Ryan•s body was discovered (R 157). The witness., after 
being warned by the court of his rights under Article 0£ War 24, admitted 
that- he had made a prior inconsistent statenent. to investigators to the ' 
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I 
effect that he was in an alley talking to a Japanese girl at the time 
he heard the screams and that when he emerged from the alley he saw 
accused (R 159,160,161). ... , 

On cross-examination, Savoy stated that accused was not out of 
breath and did not appear to be excited when he first encountered him 
in front of the store, and that on the way to the prison gate, he 
observed two civilian coys who were not present before (R 164). 

4. Evidence for the defense. 

Reiko Maeno was recalled as a defense witness. She admitted to 
relating falsely to investieators that certain Koreans were involved 
in Chaplain Ryan's death although she th.ad been asked to tell the truth 
(R 173). She stated that accused had ·informed her that her life would 
be in danger if she 11told on him" (R 174) • She acknowledged talking to 
several persons about the incident and to being-present on two occasions 
when the C]l) made futile searches for the murder weapon pursuant to 
information furnished by her to them (R 175) •. She described accused 
as having been attired in ordinary uniform and wearing a hat but no 
jacket (R 177). She stated that she had not identified accused the 
first time she was asked to do so because she was unable to point him 
out (R 178). She also testified that she was presented with a ring 
and-lighter by accused (R 182). 

On cross-examination, the witness identified an °Eisenhower jacket" 
shown her as an item of uniform worn by accused on the night Chaplain 
Ryan was killed, and stated that on the same night she was wearing the 
same clothing which she then was wearing in court. This costume con
sisted of a red blouse, a light skirt and brown shoes called 11wedgies" 

·(Rl81).· I 

Harry A. Washburn testined that he was Chief Agent for the 20th 
and 27th Criminal Investigation Divisions; that at the dispensary he 
photographed the body of Chaplain Ryan (R 183); and that he examined · 
Chaplain Ryan's person, clothing and personal effects. He saw one 
penetration on the'., body of Cha.plain Ryan, three holes in his uniform 
jacket, and a notebook in his breast pocket indicated that a shot had 
been deflected from it .(R 185). In the course of his investigation, he 
had received the names of some Korean suspects and had directed other 
agents to further investigate the leads concerning these Koreans {R 
186) and an individual named Aoki who was brought to his office (~ 187). 

Roger P. Rose, an agent of the Criminal Investigation Division, 
testified that he was present on 6 April 1948 when six-soldiers, one of 

. whom was accused, were lined up for identification in connection vdth 
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the slaying of Ch.a.plain Ryan. The person who was present for the 
purpose of making the identification (assumed to be Reiko Maeno) did 
not identify any of the soldiers, indicate why identification could 
not be made or state that the slayer of Chaplain Byan was not in the 
group.(R 188). He had talked with accused during the investigation. 
Accused had been cooperative and had made a statement to another agent. 
The witness further testified that he had gone to Numazu in search of 
a weapon and had found a •.32 caliber pistol but not the one he was 
seeking, and that on information furnished by a principal in the Ryan 
case who was in custody, the area a.round the Sugamo Prison fence had 
been unsuccessfully searched (R 191). · 

Private First Class Herman E. Collins, a member of the same 
organization as accused, testified that on the night of 5 April 1948, 
while he was with a girl whom he could not then identify, he had met 
accused at the corner. near the Sugamo Prison gate. He had advised 
accused ,that the girl with him 11was pretty good stuff" and had suggested 
that accused "should try some of it. 11 He could not remember what time 
it was when he met accused. He went back to Camp and did not see accused 
again that night (R 193). 

On cross-exami.na.tion, the witness stated that at the time he met 
accused; he was on his way to the movie which started about 7:00 o'clock 
(~ 194). 

Examination by the court elicited testimony from the witness that 
he left the girl with accused outside the prison gate; that he was not 
certain whether anyone else was there; that he was not sure if he had 
seen the girl since the night of 5 .April 1948; and tha.t he.did not know 
her name ·and ·was not sure whether he could then identify" her (R 194). 

On redirect examination, the witness stated-that.he did not know 
the exact time of his meeting with accused on 5 April 1948 and'did not 
remember how his female companion was dressed 0 (R 194). 

On recross-examination, the prosecution with the permission of the 
c~·brought Reiko Maeno into the courtroom for the purpose of determining 
whether the witness could identify her as the girl he -was with on the 
evening of 5 April 1948. The witness's testimony in this respect was 
as fo+lows: 

, 
"Q Private Collins., is this the girl yen were wit.h on the night 

.·ot 5.April? ... 
A I cari•t say for sure., sir. '. 

Q Do you believe this is the gµl you were with? 
.A. It. looks like her and acts like her·. · 

r 

1 

http:stated-that.he


{264) 

Q ~7as she dressed like that on the eveninc you were with her? 
A I don't remember how she was dressed. 

Q And you turned the girl over to Private Eanis at the Gate. 
Is that your test:ilnony? 

A Yes., sir. 11 (R 196) 

Thn prosecution, on further cross-exanination of the witness., 
elicirec from hi.~ that he had made a statement a month before which 
was inconsistent, in part, with the testimony Given by him in court. 
Collins had preYiously stated: 

11A. At the ccrner I met this girl. tfo went across the street 
and I left her there. I did not talk with ar..yone nor do 
I remember seeing anybody in particular on the way back to 
camp. After that I came back in.to camp and went to the shO'tT. n 
(R 198). 

He explained the discrepancy between his testimony and statement as 
follows: 

11A. There wa., a lot of things I wasn't sure of then, sir, about 
the statement. They told me to write out to the best of my 
knmvledge all I could remember about it. 

Q. How can you be sure a month later? 
A. After seeing this girl LReiko 1,!aeniJ once or twice and a few 

more things to refresh my memory about it. 11 (R 198). 

. Corporal Anthony DiGilarmo., a Member of the same organization as 
accused, testified that at between 8:15 or 8:J0 o'clock on the evening 
of 5 April 1948, when he left the movies at Sugamo Prison he met Private 
First Class Morgan who Wonned him of hearing screams and requested 
that they be investigated (R 201). The witness obtained a flashlight 
and billy club from the .guard on duty at the gate where others confirmed 
hearing the screams. DiGilarmo, Morgan and Savoy then proceeded toward 
the indicated area. DiGilarmo separated from Morgan and Savoy at a 
certain point and searched an area inside a fence (R 202). On being 
asked, he stated that ·his shoes were siz3 11½ (R 203). · 

:. 

Private leon R. Brightbill testified that he was on guard at the 
Suga.mo Prison gate on the night of 5 April 1948 when a number of soldiers 
came to the gate and reported the Chaplain Icyan incident. He could not 
remember if accused was one of these soldiers. He went to the scene of 
the incident (R 206). and saw Chaplain Ryan's body in a jeep that was 
returning to the post (R 207). 
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Recruit David K. Morgan te'stified that on the night of 5 April 
1948 at about 8:10 o'clock., at which time he was in the vicinity of 
the Ik:ebukuro Rotary, he had heard 11 a couple of screams for help an:i 
it sounded like a groan ju.st like someone getting strangled" (R 211). 
He heard no shots and saw no gun nashes. He then proceeded toward -
Sugamo Prison and at the place where Chaplain Ryan's body was later 
found, he saw a Japanese or foreign national leaning out from a hole 
in the fence·. He also saw some Japanese in the middle of the road 
around a truck (R 211,212,216). He ran until he encountered accused 
and Savoy and proceeded to the Sugamo Prison with· them. At the Enlisted 
Mens Club., he reported the incident to Corporal DiGilarmo (R 213). He ' returned to the area where he.had heard the screams and searched.the 
area behin:i th!3 fence (R 214). When he heard the screams, they sounded 
as if they came from directly in front of h:illl but he could not discern 
acy persons in front of him (R 215). 

On cross-examination, the witness described the truck_ he had seen 
as a charcoal truck. The persons ,around it were shabbily dressed, wore 

· wooden shoes and were not Americans (R 216.,217). He had never told 
acyone that he had seen two persons attack Father Ryan, or that he ha.d 
heard the shots, or that he had seen the body on the sidewalk or that 
he had told a person that he had seen a murder by stabbing and later 
changed it to a murder by shooting (R 218). · 

The President of the.court explained to the accused his rights 
·- as a witness and accused elected to testify under oath whereupon he was 

duly sworn. His testimony is sUinm3.rized as follows: 

He was nineteen years of age. He had seven years of formal school
ing during vrhich time he worked on the farm of his parents and occasionally 

.on the farms of others (R 222). He enlisted on 14 March 1947, came over-

. seas on 30 June 1947 and since his assignment to Sugamo Prison, had been 
a guard in the cell blocks. He categorically denied knowing Reiko }Jaeno 
prior to 5 April 1948 or ever having seen her before (R 223). He left 
Sugamo Prison between 6:30 and 7:00 on the night of 5 April 1948, went 
up toward the train station and then returned to the corner at the 
entrance of the Prison (R 224). Tihile standing at the corner., he saw 
Corpwal Collins who was accompanied by two girls, and spoke with him. 
Corporal Collins reconnnended his companions to accused and suggested 
that he 11 try it11 (R 225) whereupon accused took the arm of one of the 
ciris and proceeded to walk down the street. Accused had never seen 
this girl before or made her acy gifts. He and the girl walked about in 

..,.search of a place at which to have sexual intercourse (R 226,227) and 
eventually arrived at a new building in the course of construction where 
his companion and he conve;rsed in a friendly manner without anger. Tibile 
thus engaged, he heard two screams and a cry for help and started back 
toward the !!'.a.in road (R 228). His girl companion accompanied him until 
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immediately prior to his joining Private Savoy whom he saw standing 
in front of a nearby lighted store (R 230). As he and Savoy started 
for the Sugamo Prison gate in pursuance of SavoY' s suggestion to 
report the screams, he saw Private Morgan approachine from the direc
tion of the Ikebukuro Rotary. ~avoy, Morgan and accused then proceeded 
to.the Sugamo Prison gate (R 231,) where~they reported hearing the screams 
to Corporal Brightbill.· While awaiting the _arrival of the guard jeep, 
a Japanese reported a drunken G.I. in front of his house. At this time. 
Corporal DiGilarmo came to the gate with a· flashlight and accused, 
Mprgan, Savoy BJld others started back toward the area where the screams 
had been heard and upon arrival there, commenced searching (R 234). 
In the meantime, others discovered Chaplain Ryan's body. .Accused joined 
them and assisted in loading the body into a jeep (R·235). By the 
light of a flashlight which someone else had; he found some keys. He 
believed them to belong to Chaplain Ryan and later turned them in at 
the orderly room (R 236). He denied e'\,'\er having been cautioned.by 
Chaplain Ryan about associating with Japanese girls or ever having been 
called into Chaplain Ryan I s office. He knew Chaplain Ryan only by 
sight and had not seen him in the Ikebukuro. Rotary area on the night 
of 5 April 1948. He stated that during the early part of the investiga
tion of the death of Chaplain Icy-an, he had been cooperative with the 
investieators and had furnished them with a statement· identical with his 
sworn court testimony (R 237). He further stated that what Reiko :Maeno 
had told the court was not the truth an~ he denied that he had ever 
known her sexually (R 238). 

·en cross-examination, accused admitted that Reiko Maeno was the 
girl he was with on. the night Chaplain Ryan was killed but he maintained 
that he had not known her prior to that time. Since it was quite dark 
when he met her petween 7:00 and 7:30 o'clock, the only detail of her 
clothing on that night ihat he could recall was that she was wearing a 
light skirt (R 239,240,245). He again ·described his peregrinatiorrs 
with Reiko. during that evening and his hearing of two screams and a 
cry for help (R 240,241,242). Accused identified a sworn statement 
made by him on 12 May 1948 ,,(R 244; Pros Ex 7) and admitted that Reiko 

. Maeno was his companion on the night of 5 April 1948. He further stated 
"that he had done nothing to make her angry and that she had no cause . ~ 
to accuse him, of killing Chaplain Ryan (R 245). 

Ori redirect exariunation accused denied ever owning a gun and stated 
that his commanding officer.conducted shake-down inspections of his 
barracks (R 248) • : . · . 

In response to examination by the court, accused stated that ha did 
not have a gun in his possession on the night or 5 April 1948; that the 
screams he heard came first, followed by the cry oi help; and that he 
did not shoot Chaplain Ryan (R.. 248). 
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On recross-examination accused related that he had been placed 
i'1 arrest on 3 July 1948 at .-,h:~ch time he was searched and handcuffed; 
tllat he fainted and had experienced si.'llilar black-outs on previous 
occasions. He denied that he subseque.atly told a doctor at the Station 
Hospital that he had never fainted before (R 250,251). 

Staff Sergeant Francis J. Carney testified that he was at one 
time sJ.sp0cted of the slaying of Chaplain Ryan (R 260). 

The defense called numerous character witnesses in behalf of the 
accused including accused's detachment commander, first sergeant and 
hut leader. All were in agreement that accused was a fine soldier who 
performed his duties properly and that he possessed good character 
and enjoyed a good reputation (R 261-270). The examination by the 
court of accused's First Sergeant elicited the information that weapons 
and ammunition shake-downs were seldom if ever conducted but were left 
up to the hut leaders (R 268). On cross-examination, accused's hut 
leader testified that no shake-do,vns were conducted until after Chaplain 
Ryan was killed (R 270). Lieutenant Ellis c. Coker, one of the character 
witnesses, additionAlly testified that during a conversation between 
him and accused on or about 20 July 1948 he asked accused if he had shot 
Chaplain Ryan and accused replied "No sir, God knows I didn1t. 9 (R 265). 
Corporal Dick T. Yount, after testifying that accused bore a "mighty 
high reputation" and that he considered him of good character (R 269) 
stated that he had visited accused at the Eighth Army Stockade where 
they talked. The witness had asked accused "if he did it" and accused 
had replied 11 No, I hope none of you kids out there think I'd do a thing 
like that" (R 270). 

5. Rebuttal evidence for prosecution. 

Lieutenant Martin H. Kelser testified that he was a medical officer 
and on 3 July 1948 had examined accused at the Provost Marshal's Office 
in Tokyo after accused had fainted upon being arrested. The vdtness 
stated that during the examination he had asked accused if he had ever 
had similar fainting spells or fits as a child to which accused had 
replied in the negative (R 271,272,273) • . 

Corporal Albert Tul'cDowell testified that in his presence on the 
night Chaplain Ryan met his death, the defense witness David K. Morgan 
had stated that he had seen several figures jwnp a man who proved later 
to be Chaplain Ryan. Corporal McDowell characterized Morgan's reputa
tion in his unit for truth and veracity as follows:. 

"A.' Sir, he's got a bad reputation for telling the truth at 
Sugamo. He tells the truth whenever he wants to, but if 

·· he sees that a lie wil1 make it look better for him, he'll 
tell a lie." ~R 275). 
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Similarly, Sergeant LeRoy Frisch testified that Morgan, who was one 
of his cooks, had a reputation that was "not very good for truth" and_ 
that one did not know when to believe him (R 278). 

1frs. Chiyoko Kajino testified that at about 8:10 on the evening 
of 5 April 1948, she was walkine with her two daughters in the vicinity 
of the place where Chaplain Ryan's body was found in the Ikebukuro area; 
that at that time (R 282) she heard cries of agony tiro or three times; 
that she stopped for about a minute and looked around; that seeing and 
meeting no one in the neighborhood, she entered the house of 11 ITO;" (R 283). 

Itsuko Niiyama testified that she wa;s with Reiko Maeno on the 
evening of 5 April 1948 at the Sugamo Prison gate where they had a 
date ,tith two soldiers (R 287). Three soldiers, one of whom she identified 
as accused, spoke to them. The other two soldiers left but accused 
remained. Reiko told the vritness to wait and she and accused went off 

· toward the Rotary. After some time had passed, the vri tness heard a 
sound nas though some person was hit ~ya car. 0 (R 287,288,289). 

On cross-examination the witness admitted she could not identify 
the other two soldiers. She assigned as her reason for beine able to 
identify accused was due to his having remained when the others left 
and because he and Reiko Maeno appeared to be intimate with each other 
(R 291). The witness vtas asked to identify Private Collins but was 
unable to do so (R 293). · 

Mrs. Ruriko Kato, the proprietress of a store, testified that while 
the soldier (Savoy) was in her shop, she heard noise three times Tl'hich 
sounded like cries of agony (R 299). She went to the door and looked 
out but could not see anything because it was dark. The soldier then 
went and looked out the door. The soldier then returned and they 
engaged again in their transaction which involved the sale of some 
clothing by the soldier to the witness. The soldier left after their 
transaction was unsuccessfully concluded which vra.s approximately two 
minutes after they had first heard the noise· (R 300). 

Miss Saiko Sato, a "street girl" plying her profession at Ikebukuro 
ana claiming her clientele to include allied occupation personnel (R 306), 
testified that she knew Reiko Maeno by that name and also as Reiko 
Ishikawa. She further testified that she had seen Reiko in the company 
of the accused whom she indicated in the courtroom during the latter 
part of February 1948 (R 307), at which time the witness escorted by a 
soldier, Reiko in the company of accused, and another couple, all had 
gone to the Primary School in the Ikebukuro area (R 308). The witness 
had seen accused's face on this occasion by the lights in front of the 
Ikebukuro Station (R 310). · 
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6. Discussion. 

The accused was found guilty of a specification which alleges 
that accused "did*** with malice aforethought, willfill.ly, deliberately, 
feloniously, unlawfully, and with premeditation kill one, Captain 
(Chaplain) John A. Ryan, by shooting him with a firearm." 

Murder is "the unlawful killing of a human being with ma.lice 
aforethoueht." Bi-J "unlawful" is meant without legal justification or. 
excuse C!IK:M 1928, par 148a, p.162). "Malice aforethought" has been 
defined as follows: -- · 

"* * Malice * * is used in a technical sense,· including not 
only anger, hatred and revenge, but every other unlawf'ul and 
unjustifiable motive.* *_malice is implied from any deliberate 
or cruel act against another, however sudden" (Commonwealth v. 
Webster, 5 Cush 296; 52 Am Dec 711). 

The Manual for Courts-Martial provides that "malice aforethought" may 
be found when, preceding or co-existing with the act by which death is 
caused, there is an 11 intention to cause the·· death of, or grievous bodily 
harm to, any person, whether such person is the person actually killed 
or not11 (MCM 1928, par 148a, p.163). Malice may be inferred from the 
use of a deadly weapon in a manner likely to, and which does, cause 
death (Yfharton's Crim Law, 12th Ed 1932, Vol I, sec 420, pp.654-655}. · 
The words 11deliberately11 and 11with premeditation" have been held to 
mean "* * * an intent to kill, simply,. executed in furthe:rance of a 
formed design to gratify a feeling for revenge, or for the accomplish
ment of some unlawful act11 {miarton1s Crim Law, Vol I, sec 420, p.631). 

The evidence introduced by the prosecution shmvs that accused, on 
the night of 5 April 1948, while in the company of Reiko Maeno, a 
Japanese female who admitted that she was a prostitute, shot Captain 
(Chaplain) John A. Ryan with a firearm and infiicted on Chaplain !cyan· 
a wound from vrhich he died within a matter of minutes. The above fact,s, 
testified to by Reiko Maeno, were substantially corroborated in material 

. detail by prosecution's witness, Seiko Motohashi, also admittedly a 
prostitute. The evidence introduced by the defense, including that 
submitted by the accused, disputes and denies that accused shot and · 
killed Chaplain Ryan. 

Sine~ the case presented a conflict in the evidence of the prosecu
tion and defense, it was the court's function and duty to resolve such 
conflict as it was its duty to weigh the evidence and determine the 
credibility of witnesses. 

It is the opinion of the Board of Review that the record of trial 
cont,ains competent and substantial legal proof of each essential eleioont 
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of the offense charged which justified the court's findings of guilty. 
~ . 

The Board of Review is not ,umnindful of the fact that in order to 
arrive at its findings, the court was required to give credence to the 
testimony of certain of the prosecution's witnesses who admittedly 
were prostitutes. It is further noted that these same witnesses also 
admitted to the·making of prior statements inconsistent with their 
testimony to the court. 

The fact that these witnesses were prostitutes in no nay dis
qualified them or made them incompetent as witnesses in a case involving 
homicide, nor does unchastity or lewdness in such a case raise a pre
swnption of untruthfulness so as to ma.H:e their respective testimony 
unwo.rthy of belief (Sec 1420, 17harton1 s Crim Evidence, 12th Ed, p.2329; 
Butler v. State, 113 Southern Rep (Fla) 699,700)._ The same rules for 
determining the credibility of witnesses apply to such witnesses, and 
upon the showing that each of them had rrade inconsistent prior state
ments on the subject of their testimony to the court, it was the function 
of the court to attach such weight to the ·witnesses I testimony as was 
warranted by it (Par 124, MCM 1928, p.132). 

I 

7. The record of trial shmvs that the testimony taken at accused's 
trial was currently transcribed from day to day so that at the termina
tion of the trial a complete transcription of the testimony with the .. 
exception of that which was taken on the last day was available. The 
court requested that a copy of the transcript of the testimony be fur
nished it for use in its deliberations sioce such transcript had been 
used by both counsel in their closing arguments. Both the trial judge 
advocate and the defense counsel agreed to such use by the court and 
the court kept with it, when it closed to deliberate on its findings, 
the transcript of testimony together with the exhibits in the case (R 
348-349). Vlhether a jury in a 'criminal case may have the use of the 
indictment, exhibits, copy of the vrritten instructions of the court, 
or a transcript of any.or all of the testimony to aid it in its delibera
t~ons has been' held to be in the court's discretion. (C.I.T. Corporation 
et al•.v. United States, 150 F.2d 85,91; United States v. Schanerman, · 
150 F.2d 941,945). Since there is nothing to show nor is it contended, 
that the transcript of testimony used by the court in its deliberations 
varied in any respect from.the transcript of record which was signed by 
the defense counsel prior to its authentication, and since the trial 
judge advocate and defense counsel affirmatively approved of and con
sented to the use by the court durine its deliberations of the transcript 
of testimony, such use cannot be said to have prejudiced accused's sub
stantial rights. 

8. The court vra.s legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of the accused were comr!litted during the trial. The Board of 



Revi.ew is or the opinion that the record or trial is legally sufficient 
to support the findings or guilty and the sentence. A sentence to 
death or imprisonment for life is mandatory upon conviction of a viola
tion or Article or War 92. Confinement in a penitentiary is authqrized 
by irticle or War 42 for the offense of murder, recognized as an offense 
of a civil nature an::l. so punishable by penitentiary confinement by 
Sections 273 and 275, Criminal Code of .the United States (18 USC 452,
454). . 

e.o.7J°*-, Judge Advocate 

_C_,J¥-·-~-----'¥'-----' Judge Advocate 
1 

-#-,..~~~..1.-1_...µ,.,~__·___., Judge Advocate 
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DEPART.MENT OF THE; ARMY 
In the Office of The Judge Advocate General 

WashiI'€ton 25, D. c. 

JAGN-CM 3.3.3014 

UNITED STATES ) FIFTH AID!Y 
) 

v. ) Trial by G.C.M., convened at 
) Camp Carson, Colorado, 10 August 

Private MERLE E. BROOKS, JR. ) 1948. Dishonorable discharge 
(152544.35), -Headquarters ) an:l confinement for three and 
Detacmnent, Area Service Unit ) one-half (3½) years. Federal 
5022, Camp Carson, Colorado. ) Reformatory. 

HOLDING by the BOARD OF REVIEW 
YOUNG, ALFRED and SPRINGSTON, Judge Advocates 

1. The record of trial in the case of the soldier nansd above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and 
Specifications: 

CHARGE I: Violation of the 93rd ·Article of War. 

Specification 1: In that Private Merle E. Brooks, Jr., 
Headquarters Detachment Area Service-Unit 5022, did, 
at Camp Carson, Colorado, on or about 20 May 1948, 
feloniously take, steal and carry a:way a Japanese 
Samurai sword, army type, value about $50.00; a 
Japanese Samurai sword, navy type, value about 
:i.£50.00; a Japanese Halbred, value about $50.00, o! 
a total value about $1.50.00,. the property o! Lieutenant 
Colonel John F. Snider. 

Specification 2: In that Private Merle E. Brooks, Jr., 
Headquarters Detacmnent Area Service Unit 5022, did, 
at Camp Carson, Colorado, on or about 8 June 1948, 
feloniously take, steal, and carry away an Jimerson 
portable radio, value about $18.00, the property o! 
Technician Fourth Grade Setzer. 

http:i.�50.00
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Specification 3: In that Private Merle E. Brooks, Jr., 
Headquarters Detachment Area Service Unit 5022, 
did, at Camp Carson, Colorado, on or about,15 June 
1948., feloniously take., steal, and carry away an 
Emerson portable radio., .-alue about $12.00., the 
property of Private First Class Steve V, Turi.eek. 

Specification 4: In that Private Merle E. Brooks, Jr • ., 
Headquarters Detachment Area Ser-vice Unit 5022., . 
did, at Camp Carson, Colorado, on or about 19 June 
1948., feloniously take., steal, and carry away a 
Landow., seventeen jewel, calendar type wrist watch., 
value about $25.00, the property of Private First 
Class Perry A. Cucchiarella. 

Specification 5: In that Private Merle E. Brooks., Jr • .,· 
Headquarters Detachment Area Service Unit 5022, 
did, at Camp Carson, Colorado, on or about 19 June 
1948, feloniously take, steal, and carry away a Shick 
electric razor, value about $15.00, the property of 
Private First Class Perry A. Cucchiarella. 

Specification 6: (Disapproved by Reviewing Authority). 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that Private Merle E. Brooks., Jr., 
Headquarters Detachment Area Service Unit 5022, 
having been duly placed in confinement in Post 
Stockade on or about 29 June 1948., did., at Camp 
Carson, Colorado, on or about l4 July 1948., escape 
from said confinement before he was set at liberty 
by proper authority. 

Accused pleaded not guilty to and was found guilty of all Charges and 
· Specifications. He was sentenced to be dishonorably' discharged the 

service, to forfeit all pay and allowance.s due or to become due, and 
to be confined at hard labor for five years. The reviewing authority 
disapproved the finding of guilty of Specification 6., Charge I., approved 
"Only 84) ·much of the finding of guilty of Specification 1, Charge I, as 
finds the accused guilty of larceny., of the property alleged, at the time 
and place alleged and of the ownership alleged, of a value of less than 
$20.00 * * *• Only so much of the finding of guilty of. Specification 4, 
Charge I., as finds the accused guilty of larceny, at the time and place 

. alleged and of the ownership alleged of a Landow, seventeen jewel 
calendar type wrist watch, value about $15.00 * * *• Only so much of 
the-finding of guilty of Specification 5, Charge I., as finds the ac
cused guilty of larceny, at the time and place alleged and of the 
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ownership alleged, of a Schick electric razor, value about $8.00 * * *• 
Only so much of the sentence as provides for dishonorable discharge, 
forfeiture of all pay and allowances due or to become due and confinement 
at hard labor for three and om-half years," designated the Federal 
Reformatory, El Reno, Oklahoma, as the place of confinement, and forwarded 
the record of trial !or action pursuan~ to Article of war so½. 

J. The evidence is legally suffi'cient to sustain the findings. 
The only question presented is the legality of the sentence imposed as 
to the term and.place of confinement. 

4. Specifications 4 and 5 allege larceny of a watch and razor, 
respectively, the property of Private First Class Perry A. Cucciarella 
on 19 June 1948. The proof co:nfo:ras to the allegations of the offenses 
charged. The watch· and ~azor were stolen, according to the evidence 
adduced, on the date alleged, frOOl the1footlocker of Private First Class 
Perry A. Cucciarella. There is nothing contained in the record of trial · 
that indicates anything other than a single larceny, which should have been 
alleged in but one specification. The rule in such cases is stated in 
paragraph 149,g, MOM., 1928: 

1'7lhere the larceny of several articles is substantially 
one transaction, it is a single larceny even though the 
articles belong to different persqns. Thus, where a thief 
steals a suitcase containing the property of several individuals, 
or goes into a room and takes property belonging to various 
persons., there is but one larceny, which should be alleged in 
but one specification." 

The election made to charge the single larceny as two offenses presents 
two important questions. First, may punishment be imposed for each offense 
as a separate larceny? Second, for punishment purposes, may the -values 
found in tbe single act char~ed as two offenses be aggregated? Since the 
two offenses charged constituted one larceny and were a part of the same 
trensaction, it is unneces.sary~ to decjde whether, by being pleaded separately 
they became different aspects of that transaction, because in either case 
separate punishment cannot be imposed for each offense alleged. Such a 
ruling would :violate both the intent and spirit of the rule established 
in p~agraph 80, MCM, 1928, that: 

"If the accused is found guilty of two or more offenses 
constituting different aspects of the same act or omission, 
the court should impose punishment only with. reference to the 
act or omission in its most important aspect.n 

That values in two or more specifications ma.y not be aggregated 
for puz'poses of confinement in a penitentiary was concluded by the Board 
in CM 12ll78, Vicknair (1918)., wl:ere the value of the three specifications 
totaled more than fifty dollars, and the Board is unable to recognize any 
distinction in principle where the purpose is to aggregate values to 
sustain a sentence of confinement in excess of that authorized for either 
of the offenses charged when considered as a single, separate offense. 

3 



(276) 

To so hold would be inconsistent -w:i.th the principle underlying the , 
provisions of paragraph 10-4£, 11CM, 1928, that: 

•rn determining the maxi.ltlllll punishment·for two or more 
separate and distinct, but like, offenses against property, 
values as .found in different specifications can not be 
aggregated. n · 

The approved finding as to each of the· Specifications does not include 
a value in excess of twenty dollars, hence we must conclude the maximum 
confinement authorized for the violations alleged thereunder mey- not ex
ceed confinement at hard labor for six months. It follows that the total 
con!inellr3nt. imposable is three yeara, comprising three six month periods 
for the larcenies alleged in Specifications l, 2 and 31 as none exceeded 
twenty dollars in value, six months for Specii'icatio~ 4 and ~, as om 
transaction, and one year £or the ·excape from conflnement. 

Confinement of accused in a Federal reformatory is in violation 
of Article of War 42~ He was not convicted of any offense of a c:ivil 
nature punishable by penitentiary confinement for more than one year by 
some statute of the United States, of general application within the 
continental. United States, excepting section 289, Penal Code of the 
United States, 1910 (18 u.s.c., 1946 Ed., sec. 468), or by the law of 
the District of Columbia (AW 42; CM 319499, Smith, 71 BR 412). It has 
been long settled that offenses, none of which singly authorize penitentiary 
coni'inemant, may not be aggregated in order to impose such confinement 
(CM 1526051 Berr;y (1933)). . 

5. For the reasons stated, the Board of Review holds the record 
of trial legally sufficient to sustain the findings of guilty and legally 
sufficient to support only so much of the sentence as provides for dis
honorable discharge, .forf'eiture of all pay and allowances due or to become 
due, and confinement at hard labor for three years in a place other than 
a penitentiary-, Federal reformatory, or correctional institution. 

Judge .ldvocate. 

Judge Advocate. 
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CSJAGO., Dept. of the Army, Washington 25., D. c. 
TO: The Secretary of the A:rmy. 

l. Pursuant to the provisions of Article of War so½., as amended 
by the Act of 20 August 1937 (50 Stat. 724; 10 u.s.c. 1522) there is 
transmitted herewith for your action the record of trial and accompanying 
papers. in the case of Private Merle E. Brooks., Jr. (15254435)., Head
quarters Detachment., Area Service Unit 5022., Camp Carson., Colorado, 
together with the holding by the Board of Review. 

2. The Board of Review holds the record of trial (a) legally 
insufficient to support the designation· of a penitentiary as the place 
of confine~nt and (b) legally sufficient to support only so much of 
the term of con£ine100nt of three and one-halt' years as involves con
finement at hard labor £or three years. I concur in the holding as 
to (a) but do not concur as to (b) relating to the authorized term of 
confinement. 

Accused was found guilty of two Specifications allegibg, 
respectively., the larceny of a watch, value $15., and a razor., value $8., 
both the property of one Cucchi.arella. The evidence shows that both 
articles were taken at the same time and place. The rule of the Manual 
for Courts-Martial is that the larceny of several articles in wb
stantially one transaction is but a single larceny and should be pleaded 
in a single Specification. The pleading under two Specifications was., 
therefore., erroneous. The Board of Review holds that accused cannot 
properly be punished under both Specifications because of a second rule 
of law that where two offenses constitute different aspects of the same 
act punishment may be imposed only Yd th reference to the act in its most 
important aspect. · 

It is my view that we are concerned here only with error in" 
pleading and that it is our duty under Article of War 37 to ascertain 
whether the error has injuriously affected the substantial rights o:t 
the accused. The rule as to punishment for different aspects of the 
same act has always been construed, and I think properly., to cover 
aspects which constitute distinct offenses such as robbery and larceny, 
escape and desertion, and the like and should not be applied to the lar
ceny of different articles at tha same time as in the instant case. 
Applying the principles of Article of War 37 in the instant case it is 
to be observed that bad the larceny been properly charged under a single 
Specification the values of the stolen articles would have been aggregated 
to the total of $23 and the punishment would, therefore., have been the 
same as might be adjudged under the two Specifications as pleaded. No 
injury to accused resulted from the faulty pleading and it nrust be 
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concluded., therefore., that the error in pleading did not injuriously 
affect the substantial rights of accused. 

It is recommended that the sentence as adjudged be confirmed 
but that the designation of the place of confinement be changed to a 
United States Disciplinary Barracks. 

J. Tro forms of action are inclosed. For.n A conforms to 'tlfJ' 

opinion., Form B to the holdi~g by the Board of Review. 

3 Incls H. GREEN 
l - Record of trial Major General 
2 - Form of action "A• The Judge Advocate General 
3 - Form of action "B" 



(279)DEPARTMENT OF THE ARMY 
In the Office of the Judge Advocate General 

Washington 25, D. c. 

CSJ!GK - CM 333032 

11 January 1949 

U N I T E D S T A T E S ') ZONE COMMAND AU.STRIA. 
) 

v. Trial by- G.C.?n., covened at Salzburg,~ Austria, 12-17 August 1948. To be 
Private ROBERT A•• BECKOFF ) hanged by the neck until dead. 
(RA 192.4680c'), Troop "Btt, ) 
68th Constabulary Squadron ) 

HOLDING by the BOARD OF REVIEW 
SILVERS, SHULL and LANNING, Judge Advocates 

1. The Board of Review has examined the record of trial 1n ·the, case 
of the soldier named above. 

2. The accused was tried upon the following charges and specifica
tions: 

CHARGE I: Violation of the 93rd Article of We.r. 

Specification 1: In that Private Robert A. Beckoff of Troop 
11B", 68th Constabulary Squadron, did, acting in conjunction 
with Private Claude Phelps, Jr., Troop "B", 68th Constabulary 
Squadron, at or near Hard, Aus·tria, on or about 18 June 1948, 
with intent to commit a felony, viz, murder, commit an as
sault upon Anton Naegele, by willfully and feloniously shoot
ing at him with dangerous weapons, to wit, pistols.. , . 

Specification 2: In that Private Robert A. Beckoff of Troop 
ttE 11 , 68th Coµstabulary Squadron, did, acting 1n conjunction 
with' Private Claude Phelps, Jr., TDoop "B", 68th Constabulary 
Squadron, at or near Hard, Austria, on or about 18 June 
1948, with intent to commit a felony, viz, murder, commit 
an assault upon Josef Schaedler, by willfully and feloniously 
shooting at him with dangerous weapons, to wit, pistols. 

Specification 3: In that Private Robert A. Beckoff of Troop 
11£. 11 , 68th Constabulary Squadron, did, actine in conjunction 

.. with Private Claude Phelps, Jr., Ti,oop "B", 68th Constabulary 
Squadron, at or near Hard, Austria, on or about 18 June,...1948, 
with intent to commit a felony, viz, murder, commit an assault 
upon Hubert Schaertler, by willfully and feloniously shooting 

. at him with dangerous weapons, to wit, pistols. 
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CHARGE II: Violation or the 92nd Article or War. 

Specitication: In that Private Robert A. Beckofr, Troop 
•B", 68th Constabular7 Squadron, did, at or near Langen, 
Austria, on or about 19 June 1948, with malice s.rorethought, 
willi'aj.lJ, deliberatel.7, feloniousl.7 and unlawfully kill one 
Franz Berlinger, a human being, by shooting him with a pistol 

Re pleaded not gu.ilt7 to and was found guilty of the chargas and speci
fications. Evidence of one previous conviction was introduced. Re was 
sentenced to be hanged by the neck until dead, all the members present 
at the time the vote was taken concuring in the vote on the sentence. 
The reviewing authority approved the sentence and forwarded the record 
ot trial tor action umer Article of War 48. 

3. For reasons which will hereinafter appear, only a brief state
ment or the tacts is necessary. The Evidence shows·that on 18 June 1948 
the accused and Private Claude Phelps, Jr. attempted to cross the Austrian
Swiss border near Hard, Austria, without having proper authorization 
papers. They were detained by gendarmes Naegele, Schaedler and Schs.ertler. 
Accused and Phelps were each armed with pistols and when the gendarmes 
attempted to search them they drew their weapons and opened fire upon the 
gendarmes who withdrew to cover and returned the fire. None of the parties 
was wounded. Accused and Phelps retreated from the area and became sepa
rat.ed. On the following da7, 19 June 1948, s:cused appeared at the border 
near Bregenz, AU&tria, where a gendarme named Berlinger attempted to take 
him in cust~. Accused disarmed Berlinger of his carbine and shot him 
in the head with a .45 caliber U.S. Antrr pistol. Berlinger died almost 
immediatel.7 as a result of the wound. 

4. At the inception ot the proceedings accused Beckoft wa~ brought 
to trial together with Private Claude Phelps, Jr. on charges and specifi
cations as follows: 

L. -
CHARGE I/: Violation ot the 93rd Article or War. 

Specirication lz In that Pri-v&te Claude Phelps, Jr., and 
Private Robert A. Beckoft, both or Troop "B", 68th Con
stabulary Squadron, acting jointly and in pursuance or a 
common intent, did, at or near Hard, Austria, on or about 
18 June 1948, with intent to commit a felony, viz, murder, 
commit an assault upon Anton Naegele, by willfully and 
reloneousl.7 shooting at him with dangerous 1reapons, to wit, 

·· pistols. 

Specification 2: In that Priv&.te Claude Phelps, Jr. and 
PriTate Robert A. Beckorr, both ot Troop "B", 68th Con
stabular, Squadron, acting jointly and in pursuance of 

2 
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a common intent, did, at or near Hard, Austria, on or about 
18 June 1948, with intent to commit a felony, viz, murder, 
commit an assault upon Josef Schaedler, by willi'ully and 
feloniously shooting at him with dangerous weapons, to 
wit, pistols. 

Specif'ication 3: In that Private Claude Phelps, Jr. and 
Private Robert A. Beckotf, both of Troop •Bn, 68th Con
stabulary Squadron, acting jointly and in pursuance or a 
common intent, did, at or near Hard, Austria, on or about 
18 June 1948, with intent to commit a felony, viz, murder, 
commit an assault upon Hubert Schaertler, by willfully and 
f'eloniousl7 shooting at him with dangerous weapons, to 
wit, pistols. 

CHARGE II: Violation of the 92nd Article o:t War. 

Specif'ication: In that Private Robert A. Beckotf, Troop 
•B11 , 68th Constabular7 Squadron, did, at or near Langen, 
Austria, on or about 19 June 1948, rlth malice aforethought, 
will.fully, deliberately, feloniously and unlawfully kill one 
Franz Berlinger, a human being, by shooting him with a pistol• 

• 
The defense challenged Colonel Peter P. Salgado, Infantry, for cause. 

The challenged member was sworn upon voir dire and after being questioned 
-by- counsel the court was closed and upon beini opened the President an
nounced that the challenge was not sustained (R 11). 

Major Robert E. Cullis, Infantry, was also challenged by the def'ense 
for cause. Be was similarly sworn and examined as to his competency to 
serve on the court. The court was closed and upon laing opened the 
President 8Illlounced that the challenge was not sustained (R 14). 

The prosecution then asked, •Does the defen~e have a peremptory 
challenge against any member, except the law member?" Defense counsel 
thereupon asked the court to determine the nature or the proceedings. 
He contended that although Charge I and its specifications alleged joint 
of'f'enses, Charge II and its specification-alleged murder with respect 
to the accused Beckoff' only, and the proceedings therefore amounted to 
a common rather than a joint trial. He cited authorities and made an 
extended argument contending that~ accused was entitled to one 
peremptory challenge. The trial judge advocate argued that the trial 
was joint inasmuch as the parties had been brought to trial. together 
on the same charge sheet and in the same proceedings. The law meml:e~ 
ruled, no member objecting, that the case would proceed as a joint 
trial. The prosecution then stated, •Does the defense desire to 
exercise its right to one peremptory- challenge against any- ~ember of 
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the court, except the law member?• Counsel then challen{P d Colonel 
Salgado peremptorily, and this officer withdrew from the presence ot 
the court (R 15-21). The court entertained further discussion with 
respect to whether the proceedings were a joint or comm.on trial end one 
member announced his objection to the prior ruling of the law member in 
allowing only one peremptory challenge to the "side.~ The court was 
closed and upon being opened the President announced that the ruling ot 
the law member was sustained (R23-25). The trial judge advocate then 
asked if either accused objected to being tried by s:n7 member ot the court 
then present. The following matter responsive thereto is quoted from the 
record: 

•PROSECUTION: Does the accused Phelps object to being 
tried by an7 member or the court now present? 

•DEFENSE COUNSEL: The accused Phelps does not object, 
without having waived his right to his objection to being 
tried in a common trial with regard to the specification ot 
Charge II, which relates to Private Beckoft. 

"PROSECUTION: Does the accused Beckott object to being 
-tried b7 an7 member of the court now present? 

•DEFENSE COUNSEL: The accused Beckoft does not object 
to being tried b7 any member of the court now present; how_. 
ever, without waiving his objection that this is a·common 
trial ana that each ot the accused is entitled to a peremptoey 
challen{P. It is the same as regards to Private Phelps, _he 
does not waive the contention that this is a common trial 
and each of the accused is entitled to one peremptory cballen~ 

•PROSECUTIOO: Does the accused Beckoff desire to exercise 
an.,- further challenfP ? 

•JEFENSE COUNSEL: Ies, the accused Beckotf desires to 
exercise the right or peremptory challengt • 

•PROSECUTION: I believe the previous challenge · was nil de on 
b~halt of the accused Phelps. · 

"DEFENSE COUNSEL: The accused Phelps has already- exercised 
his right to peremptory challenge by challenging peremptoriq

· Colonel Salgado. 
•PROSECUTION: Does the accused .Beckotf object to being tried 

by an7 member now present? 
•DEFENSE COUNSEL:· The answer remains the same. 
•PiOSECUTIOlh The question is withdrawn.· 
•PRESIDENT: I didn't understand the last question. 
•PROSECUTI<Ji: It was my understanding that the last challenge 

made by the defense was made on behalf or the accused Phelps. That 
challenge was ruled out of order by the court. M,' tarther question 
was whether or not the accused Beckoft desired to •ke any challenges 
before answering to the question as to whether he objected to trial 
by any member of the court now present. I withdrew the last question. 

"LAW MEW3Elh The president would like to have the record read. 
'fhe original challenge, -- when it was made. '!'hat is when Colonel 
Salgado was challenged. 
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"(The reporter read the record as follows: 1 
'PROSECUTION: Does the defense desire to exercise 
its right to one peremptory challenge against any 
member of the court, except the law member? 
DEFENSE COUNSEL: The defense ~hallenges Colonel 
Salgado peremptorily. 1 )' 
8 DEFENSE COUNSEL: We withdraw then our contention that 

Colonel Salgado was challenged by the accused Phelps because at 
that time it was a ruling that this was a joint trial and a 
peremptory challeng3 at that time is from the side. 

8 PROSECUTION: Does the answer of the accused Beckoff remain 
the same to the· question of whether he objects to being tried 
by any member. of the court now present? , 

8DEFENSE COUNSEL: The accused Beckoff does not object to 
being tried by any member of the court now present; however, he 
does not waive his contention that ~his is a common trial and 
that each of the accused is entitled to one peremptory challeng:i. 

•PROSECUTION: The previous challenge wa~ made by the side 
and not by an individual accused. 

8 The court will be sworn. • 
•(The members of the court and the personnel of the prosecu-

tion were then sworn.)•. (R 26-28) 

Both accused were thereupon arre.igned upon the charges and s.pecifications 
as set forth at the beginning of this ps.ragiraph. Counsel for the defense 
made a motion for severance of the charges, which was denied and each accu
sed then pleaded not guilty to all the charges and specifications (R 30). 

Before witnesses were cilled counsel for the accused moved for a 
·severance as to the accused Beckoff. The court beard further argument, 
a.fter which it granted the motion (R 37). The court caused the speci
fications of Charge I to be amended so as to read as set forth in -
paragraph 2 hereof and Priw.te .Phelps withdrew from the court room. 
No further right to peremptory challenge was granted and a ccused Beckoff 
was arraigned upon Charge I -and 1ts specifications as amended (par 2), 
to which he pleaded not guilty. 

5. Discussion 

Private Beckoff' and Private Phelps ca.me before the court on Charge 
I and three specifications thereunder, each of which alleged that at or 
near Hard, Austria, on or abou:b 18 June 1948, they, acting jointly and in 
pursuance of a common intent and with an intent to commit~ felony, viz., 

. murder, committed an assault upon each of three named individuals. Charge 
II and the specification thereunder alleged with respect to Private 
Beckoff' ~ that at or near Langen, Austria, on or.about 19 June 1948, 
he murdered a named individual. ~ 

At the commencement of the proceedings, that is, prior to the court 
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being sworn, the defense challenged two members of the court for cause, 
neither of which was sustained. When the trial judge advocate asked 
if the defense desired to exercise one peremptory challenge as to any 
member ·except the law member the defense requested the·court to determine 
the nature or the proceedings. The law member ruled that it was a "joint 
trial.• The accused were, therefore, granted only one peremptory challenge 
as a •side.• Such challenge was exercised against one of the members ot 
the court against whom a challenge £or cause had been previously •not 
sustained.• The defense counsel again argued that the proceedings should 
be considered as a "common trial" rather than a "joint trial.• Upon the 
objection ot one of the members to the ruling or the law member that the 
trial was •joint•, the court went into a closed session, and, upon re
opening, the president 8llilounced that the ruling of the law member was 
sustained. The prosecution then asked each of the accused if they objected 
to being tried by any·member then present. The defense counsel again 
reiterated his objection that it was a •common" and not a "join~" trial. 
He insisted that, as the perempto17 challenge alre~dy exercised w&s on 
behalf of accused Phelps, accused Beckoff was entitled to one peremptory 

• challenge. Without ruling again upon·the objection of the defense, and 
without granting to the accused Beckotr a peremptory challenge, the court 
was sworn. Before proceeding to hear witnesses or to receive any evidence 
the court granted a severance as to accused and proceeded to appropriately 
amend the specifications under Charge I and rearraign accused Beckoff. 
'l'he court excused accused Phelps, who thereupon retired from the court 
room. The defense made no further contentionsf as to the right of accused 
Beckoff to a peremptocy challenge in his own right• 

. It is important to note that each of the accused were before the 
court concerning the charges and specifications upon which ttial was 
ordered up until the severance was effected. The problem is thus 
presented as to whether the proceedings up tb that point should be con- . 
sidered •common• or •joint.• In cases where ·there is a pluralit7 of 
accused the specifications or pleadings are resorted to to determine the 
nature of the proceedings. In the instant case the specificbtions under 
Charge I allege a joint otfense as to the accused, therefore, it is ob
Tious that a trial of the accused upon this charge and its specifications 
~ would have been a •Joint trial• (par 91, TM 27-255). These charges 
alleging joint offenses, however, were consolidated with a separate charge 
and specU'ication alleging that accused Beckoff ~ committed a separate 

· and distinct crime ot a much more serious nature at a different time and 
place. The latter charge could be substantiated only upon evidence 
separate-and distinct trom that necessary to prove the former charge. 
Thus the ·only element common to the offenses under Charge I and the of
fense under Charge II is that Beckoff was named as accused in each. Does 
such a common element make the proceedings here under consideration •common•? 
The problem Of joinder of parties and offenses under Tal'ious situations 
was thoroughly and complete]J discussed in CM 319774, Deakins, 69 BR 79. 
It was there· ·stE.ted at page E!t7 that -
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"*** the rule as to authority for common trials in court
martial procedure is found only'in the law as applied in the 
Federal courts, since it is not found in the Manual for 
Courts-Martial, and it therefore follows that there may be 
a common trial only' when the prerequisites set forth in the 
Federal Rules are met.n 

The Rules or Criminal Procedure for the District Courts or the 
United States, promulgated by the Supreme Court pursuant to Section 
.3771, Title 18, u.s. Code (formerly' Sec. 6i?f"I, Title 18, u.s.c.) provides: 

11RUIE 8. JOINDER OF OFFENSES .AND OF DEFEND.ANTS 

"(a) Joinder of Offenses. 

"Two or more offenses may be charged in the same in
dictment or information in a separcte count for each offense 
if the offenses charged, whether felonies or misdemecnors 
or both, are of the same or similar ch8rater or are based 
on the same act or transaction or on two or more acts or 
transactions connected together or constituting parts of a 
common scheme or plan. 

11 (b) Joinder of Defendants. 

"Two or more defendants my be charged in the same in
dictment or information if they are alleged to have pE.rtici
pated in the same act or trsnsaction or in the same series 
of acts or transactions constituting an offense or offenses. 
Such defendants mayl:e charged in one or more counts together 
or separately' and all or the defendants need not be charged 
in each count. 11 

11RUIE l,3. TRIAL TOGETHER QF. INDICTMENTS ffi 
INFORMATION~ 

11The court may order t,.o or more indictments or in
formations or both to be tried together if the offenses, and 
the defendants if there is more than one, could have been 
joined in a single indictment or information. The procedure 
shall be the same as if the prosecution were under· such single· 
indictment or information." 

In the instant ccse the necessary facts prerequisite to permitting 
a joinder under the Federal Rules quoted above are not present as these 
offenses were totally separate and distinct. They occurl'ed at different 
times and places, and were provable by different evidence and witnesses. 
It was pointed out, however, in Uni1ed States v. Kelley. 105 Fed (2d) 912, 
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that although a consolidation of indictments not permitted under the 
Federbl Rules was ntecbnically an error it w~d not have been ground 
for reversal.a We are of the opinion that although under the Federal 
Rules or Criminal Procedure it we.s "technically an error" to direct 
the trial of the offenses herein together, nevertheless as they were in 
fact joined in the same charge sheet the proceeding;i herein were in ef
fect a so-called "common trial" until the motion for severance by the 
defense was grsnted by the court. 

Having determined that trial herein was a "common trial" until . 
·severance, we will now take up the question as to whether or not the sub
stantial rights or the accused Beckoff were prejudiced by reason of the 
fact that the court allowed the ·defense but one peremptory challenge. 

Article of War 18 provides~ in pertinent part, that 

"Each side shall be entitled to one peremptory challenge; 
but the law member of the court shall not be challen~d 
except for cause.• 

The Manual for Courts-Martial, 1928, at paragraph 58d, further 
provides that -

•In a joint trial all accused constitute the •side• 
(.AW 18) of the defense and are entitled to but one . 
peremptory challenge.• 

It has been held that the words •joint trial• as used in the Jianual do 
not include a common trial. In other words, in a common trial, each 
accused is entitled under Article of War 18 to one peremptory challenge. 
(CM 195294, Fernandez, 2 BR 205; CM 287210, Reynolds, 6 BR (NATO-MTO) 85.) 

Here the record is clear that the one peremptory challenge grsnted 
to the:defense was exercis-ed on behalf of accused Phelps. It is also clear· 
that defense counsel vigorously and persistent]J- contended during every · · 
stage of the proceedings and until the court was sworn that the trial was 
a "common trial," consequently, it cannot be said that there was ever eny 
waiver of the right of accused Beckoff to exercise one peremptory challenl', 
The fact that defense counsel no longer urged upon the court after it was 
sworn that acc-g.sed Beckoff was entitled to a peremptory challenge in his 
own right cannot be eonstru.ed as· other than an acquiescence to the ruling 
of the court as a superior authority (CM Reynolds, supra). Such failure 
on the part of the defense should not be termed as a w1:iver of the right 
of accused Beckor£ to exercise a peremptory challenge. In view of these 
circumstances it follows that the failure of the court to s-ant accused 
Beckoff a peremptory challenS! in his own right was prejudicial error. 
Tha~ sue~ error was prejudicial is,particularly true when it is recalled 
that the defense exercised two challenges for cause, neither of which 
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was sustained. The one peremptory challenge exercised on behalf' of 
accused Phelps was against one of the members challeng3d for cause. 
Is it not reasonable to assume the defense desired to exercise the 
other peremptory challenge, to which it was entitled, against the other 
member who was unsuccessf"u.lly challenged for cause? 

The granting of the severance and the trying of Beckoff' alone did 
not cure the error already committed, if anything it operated to em• 
phasize the srror. ·Accused Beckoff was tried and convicted without 
benefit or his substantial right to a peremptory challenge. Such ac
tion resulted in a trial by a court which was not duly constituted 
(CM Reynolds, supra). · 

6. For the reasons stated, the Board ot Review holds the record 
ot trial legally insufficient to support the findings ot guilty and the 
sentence. 

___________, Judge Advocate 

___________, Judgi Advocate 

___________, Judge Advocate 
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14 January 1949 

CSJAGK • CM 333932 1st Ind 

JAGO, Dept. of the AJ:Jq, Washington 25, D. c. 

TO: Commsnding General, Zone Corr;mand Austria, APO 541, c/o Postmaster, 
New York, New York 

1. In the base or Private Robert A. Beckof.f' (RA 19246809), Troop 
"B", 68th Constabulary Squadron, I concur in the foregoing holding by 
the Board ot Review that the record of trial is legally insufficient 
to support the findings ot guilty and the sentence, and for the reasons 
stated recommend that the findings o.f' guilty and the sentence be dis
approved. Upon taking such action you will have authority to direct 
a rehearing. 

2. When copies of the published order in this case are forwarded 
to this office, together with the record of trial, they should be ac
com~anied by the foregoing holding and this indorsement. For convenience 
of reference please place the tile number of the record in brackets at 
the end of the published order, as follows: 

(CM 333032). 

1 Incl THOM.ASH. GREEN 
Record ot trial Major General 

The Judge Advocate General 
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Dill>.ARTMEJ:11' OF THE AR1iY (289)In the Offioe of The' Judge Advooate General 
.,·ashington 25, D. C. · 

CSJAGK - CM 333085 
. 2'l0c.:,· ,·;J

J V L.V i .,•, 

UNITED STATES ) HE.ADQ.UARTERS SECOND AR~ 
) 

v. ) Trial by G.C.M., convened a.t Fort Eustis. 
Virginia, 12 August 1948. Dismissal 

Captain EVAN H. CRA.NX, JR.~ and total forfeitures. 
(0-1637238), Signal Corps, ) 
2164th Arrey Servioe Unit, ) 
Fort Eustis, Virginia.. ) 

.. 
OPINION of the BOARD OF REVIEi'f 

SILVERS,. BRADLEY and LANNING, Judge Advocates 

1. The Board of Review has examined the record of trial·in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The aocused was tried upon the following charge and specifica
tions a 

CHARGEa Violation of the 96th Article of War. 

Specification la In that Captain Evan H. Crank, Jr., Signal 
Corps, 2164th .Arey Service· Unit, Fort Eustis, Virginia; 
havillg knowledge of the commission of a felony, to wita 
the embezzlement of One Thousand Seven Hundred a.nd Fifty 
Dollars ($1,750.00), lawful money of the United States, 
the property of the Post Communications Services Accou;it,. 
Fort Eustis, Virginia, by Technical Sergeant Arnold ri'. 

·Jones, from on or about and between 1 December 1947 to 
about 31 December 1947, did on or about l January 1948 
and thereafter, wrongfully, unlawfully and wilfully conceal, 
and fail and refuse to disc.lose and make known'the S8llle to 
any person in civil or military authority under the United 
States. 

_Specification 21 In that Captain Evan H. Crank. Jr., •••, 
having knowledge of the oo:mmissi:On of a felony, to wita 
the embezzlement of One Hundred Sixty Dollars ($160.00), 
lawful lllOney ~f the United States, .the property of the Poat 

_Conmunications Services Account, Fort Eustis, Virginia, by 
Technical Sergeant Arnold w. Jones, on or about 2 January. 
1948, did on or about 2 January 1948 and thereafter. 
wrpngtully, unlawfully and wilfully conceal, and fail and 
refuse to disclose and make 'known the sa.me t,o any person· 
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in civil or military a~thority under the United States. 

Specifioation 3a In that Captain Evan H. Crank, Jr., •••, 
being at the time an officer of the United States, having 
reoeived public money, to wit, funds of the Post Communica
tions Services Acoount, Fort Eustis, Virginia, which money 
he was not authorized to retain as salary, pay or emolument, 
did, at Fort Eustis, Virginia, from about l November 1947 
to 31 January·· 1948, fail to deposit said monies as provi~e4 
by law, this in violation of Section 91, United States 
Criminal Code, 35 Statute 1105, as amerided. 

Specification 4a In that Captain Evan H •. Crank, Jr-., •••, 
did, at Fort Eustis·, Virginia, on or about 15 August 1947, 
borrow the sum of Five Hundred Dollars ($500.00) from Master 
Sergeant Yiilliam Ober, 2164th .Arrey Service Unit, a.n enlisted 
man, this to the prejudice of good order and military dis
cipline. 

•. 

Specification 5a In that Captain Evan H. Crank, Jr., •••, 
did, at Fort Eustis, Virginia, on or about 3 February 1948, 
borrow the sum of Seven Hundred Dollars (~700.00) from Staff 

· Sergeant William H. Shields, Jr., 2164th_Arzey Service Unit, 
an enlisted man, this to the prejudice of good ord~r and 
military discipline. 

He pleaded not guilty to and was found guilty of the charge a.nd all 
specifications excepting however. the words "and refuse" of· Specifica
tions l and 2. No evidence of any previous conviction was introduced. 
He was sentenced to be dismissed the service and to forfeit all pay 
and allowances due or to become due. The reviewing authority approved· 
the sentence and forwarded the record 'of trial for action tinder Article 
of. ·,far 48. ,. 

3. Evidence for the Prosecution 

By appropriate orders of the Commanding General, Fort Eustis, 
Virginia, _dated 23 May 1947; the accused was appointed Post Signal 
Officer of the 2164th Arzey Service Unit, Station Complement. The same 
orders desrgnated him as the·Accountable and Responsible Officer for 
the Post Signal funds and property. He was acting in such capacity 
at all times hereinafter mentioned (R 24, Pros Ex 4). 

Captain Neill D. Buie, TC, Headquarters Fort Eustis, Virginia, 
testified that he had completed certain courses in accounting and had 
about 12 years' experience in such matters. On 15 March 1948, pursuant 
to Ol"ders by the deputy post o6mmander he had made an audit of the foat 
Signal Communications Services Account. Th~ audit oovered the period 
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1 August 1947 to 31 J.hrch 1948. The witness identified certain docu
ments as consisting of collection vouchers and disbursi?lf; vouchers re
ferred to as 11six bulky sets of records.". These were received in evi
dence, after having been examined by the.accused, as Prosecution Exhibit 
2, but were later withdrawn and substituted therefor was a photostatic 
record of the Post Signal· Connnunications Services :Account as entered 
on WD AGO Form 11-160 by accused for the months of November 8.Ild December 
1947 a.nd January, February and March 1948. This reoord disclosed' entriea 
of deposits ma.de on the dates and in the a.mounts a.a tollCJW&I 

~ ' 

Date Amount 

Nov 4 $3250.77 
Nov 24 2476.70 
Dec 1 2107.72 
Dec 2 1456.53 
Deo 22 3696.70 
Ja.n 2 3990.12 
Jan 7 1363.68 
Feb 4 1547.25 
Feb 9 821.28 
Feb 17 1773. 70 
Feb 20 448.32 
Feb 28 389.43. 
Feb 28 1825.94 
Mar 2 1944.18 
lhr4 2034.58 
Mar 12 3538.87 

· Mar 17 766.88 
?tar 17 378 ..12 
Mu- .22 616.44-
Mar 25 652.55 
Mar 27 823.2 7 

It was stipulated that a doc~em, prepared by the witnea a, whioh wu 
reoeiTI,ld in evidence as Prosecution Exhibit 3 was a true etateme:D.'t or1
the co~ 1eotions of the Signal Acoount showing the total of. the .da.il;r 
oollections ma.de between the dates deposits were entered as shown in 
Prosecution Exhibit 2. The statement is as, i'ollowaa 

."COLLECTED 

"From 1 November to 3 November 47 - $4,469.09 
From 4 November to 22November 47 - $3,320.41 
From 24,November to.1 December 41 •$1,652.22 
From 2 December to 6 December 47 - $2,523.60 
From 8 December to 20 December·47• $3,307.11-
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From 22 December 47 to 6 January 48 - $3,219.73 
From 7 January to 15 January 48 - . $2,249.24 
From 16 January to 13 .February 48 - $4,533.95 
From 4 February to 7 February 48 - ~821.28 
From 9 February to 16 February 48 - $1773. 71 
From 17 February to 19 February 48 $448. 32 
From 20 February to 27 February 48 - $389.42 
From 28 February to l March 48 - $1944.18 
From 2 March to 3 Maroh 48 - $2034.58 
From 4 March to 11 Mu-ch 48 - iij;2038.87 
From 12 Ml.rch to 16 March 48 - $ll45.oo." 

By mathematical computations, whioh the witness explained in detail, 
Captain Buie determined that there existed a difference between the 
balance called for by Prosecution Exhibit 2 and the cash accused had 
on hand amounting to the sum of nineteen hundred and ten dollars, or 
"The shortage was $1910 even. 11 Prior. to the trial the witness con
fronted the accused vdth these findings •. Accused admitted the shortage 
and as far as the witness could recall accused stated it occurred in 
November 1947. Accused stated further that "Sgt Jones" had admitted 
to him that he had taken about $1700.00 from the fund at one time and 
later had taken $160.00 from the cash box (R 16-23,29). 

Mr-. Stuart J. Lotti er, 1605 Chesapeake Ave., .Hampton: Virginia. 
the manager of the bookkeeping department of the First National Bank, 
Newpqrt News, Virginia, testified that his ba.nlc vras the depository of 
the funds of the Post Signal CoDllll.unications Services Account, Fort 
.Eustis, Virginia. Mr. Lottier identified,and there was received in 
evidence without objection as Prosecution Exhibit 6, a letter to the 
bank: dated 27 Ml.y 1947 stating that accused, whose signa.ture appeared 
thereon. had been appointed custodian of the fund and was authorized 
to sign checks thereon. The witness was requested to refer to the 
bank:' s ledger entries, which he presented in court, anl state when 
and what deposits had been made for the period l November 1947 to 
12 April 1948 when the account was closed. He stated that the records 
di~closed 'deposits made on the dates and in the e.m:nmts as follows 1 

Date Amount 

5 Nov 47 Sj3,250.77 
24 Nov 47 2,476.70 
2 Deo 47 2,107.72 
8 ·nec· 47 1,456.53 
22 Dec 47 3,696.70 
7 Jan 48 1,363.68 
16 Jan 48 3,990.12 
4 Feb 48 1,547.25 
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9 Feb 48 821.28 
17 Feb 48 1,773.70 
21 Feb 48 448.32 
28 Feb 48 1,825.94 
28 Feb 48 389.43 
2 Mir 48 1,944.18 
4 Mar 48 2,034.58 
13 :Mar 48 3,538.87 
17 Mar 48 766.88 
17 Mar 48 378.12 (R 24-28). 

The court took judicial notice of the provisions of Department of the 
Army Technical 1\hnual 24-205 entitled,- 11Administrative Procedures for 
Communications Services" December 1946 and particularly paragraph 93b 
thereof providing that. 

"Colleotions may be deposited daily, and there .will be, 
in every case, a daily deposit if the total daily collections 
equal· or exceed $200. i'ihen collections received in payment 
for unofficial services cannot be balanced and turned in to 
the cashier until after the close of available banking 
facilities, they will necessarily be carried over until the 
£allowing day. 11 (R 16,32) 

Technical Sergeant Arnold W. Jones testified that during the times 
in question he was chief' clerk in the Post Signal Office, Fort Eustis. 
Virginia, and that accused was his immediate superior officer. He 
handled, the correspondence, bills, vo·uchers and 11 cash monies II relating 
to the office. Sergeant Jones stated that sometime in December 1947 
accused had told him there was a $1700 shortage in the fund and asked 
him if'. he knew anything a.bout it. He replied,· 11 No sir11 but during the 
discussion which followed stated that he would try to sell his house 
a.nd replace the money. Witness did not want to reveal the matter to 
his wif'e, who was required to sign any deed conveying his house and he 
was unable to get the money. Another shortage in the fund occurred in 
January 1948. · The amount was yl60.00 ·and Captain Crank had accused the 
witness of taking this money. It was µi.utually understood by witness 
and accused that these shortages would not be revealed to any other 
persons and the witness would be given time to 11get the money. 11 

Sergeant Jones stated that he knew the provisions of TM 24-205 and 
that accused must have had knowledge thereof because he had seen him 
read the manual. Deposits had never been ma.dJwhen the cash on hand 
a.mounted to $200 or more as was required by the l,anual. Deposits 
were withheld during December and January until the daily collections 
amounted to enough to"make up"for the existing shortage. On cross
e7e.mination Sergeant; Jones stated that he and accused were the only 
persons having access to the funds. When asked if he had not told 
accused that he took the money, witness a~ked if he had to answer 

5 



11inasmuch as ~ case hasn't been up for a:pproval yet. 11 The law member 
ruled that the vritness answer, it appearing that he had been convicted. 
Witness then stated that he had told accused that he did not take the 
money (R 30-35 ). 

It was stipulated by the parties, the accused' expressly concurring. 
that if Brigadier General G •. c. Stewart, 015349, Commanding General, 
Fort Eustis. Virginia., were present he would testify a.s folloVTs1 

11 I have been in command of Fort gustis., Virginia since 
10 August 1946. I first learned of a possible shortage in 
the funds of the Post Signal Communications Services Account 
on 14 llaroh 1948 through a telephone call from Mrs. Arnold 
Vf. Jones, wife of Tec{lllioal Sergeant Arnold W. Jones., Chief 
Clerk., Signal Section., Post Signal Office. On 15 March 1948 
I detailed Capt Neill D. Buie to audit this account. On the 
same date Capt Crank, custodian of this fund, reported to me 
that a shortage of tl910 existed in this fund. This is the 
first report of aey kind that Capt Crank made to me concerning 
this shortage." (R 36-37) 

Mrs. Catherine Jones, wife of Sergeant Arnold Jones, testified 
that in early March 1948 she notified General Stewart that her husband 
was missing, and was being accused by Captain Crank of taking money
from the Signal fund (R 38). 

Yfithout objection, there was received in evidence as Prosecution 
Exhibit 8 a. sworn statement made by accused to Captain Je.sse H. Baker,TC, 
on 22 June 1948. The record discloses that accused had been fully ad-

. vised of his rights and gave his statement freely and -voluntarily. 
Briefly, accused stated that between 2-22 December 1947 he discovered 
a shorte.ge of $1750 in the Post Communication Services Acoount of which· 
he was custodian. He and Sergeant Jones were the only persons having 
a.ocess to the funds. He called the sergeant to his desk and Jones ad
mitted ta.king the money to pay some pressint; obligations. Sergeant 
Jones requested time to sell his house and repay the money. Sometime 
in January- Sergeant Jones admitted ta.kine $160.00 from the collections 
on the telephone accounts. Jones never made reimbursements of the funds 
and on 8 March disappeared and was not heard from until apprehended by . 
the Fed~ral Bureau of Investigation in New York (R 41-43). 

Ma.ster Sergeant William L. Ober, 2164th Army Service Unit. testi
fied that he was wire chief under accused's supervision in the Post 
Signal Office, Fort Eustis, Virginia.. He stated that on 15 August 1947 
he had made a loan of ~500 to accused. At accused's request the trans
action was accomplished by the witness delivering to accused his personal 
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check made payable to the Post Signal Collllllunications Fund. The a.motmt .. 
of the loan was repaid the same month (R 7). 

Staff Sergeai:it WUliam H. Shields, ·2164th Army Service Unit, stated 
that he was assigned to the Post Signal Office, Fort Eustis, Virginia. 
On 3 February 1948 he had ma.de a loan of ~700.00 to accused, receiving 
accused's personal note therefor. $500 of the loan h.a.d been repaid, 
leaving $200 due and awing. A photostatic copy of the mentioned note 
was received in evidence as Prosecution Exhibit 1. On cross-examina
tion, Sergeants Ober and Shields each stated that he had not received 
any advantage or preferment;, insofar a.s he knew, by reason of having 
made a. loan to his collJillB.llding officer (R 6-12).

I 

4. For the Defense 

After being duly advised of his rights, accused elected to be 
svrorn as a witness in his behalf. He recited in chronological order 
the history of his military service from the time of his enlistment; 
in 1935 at Fort Benning, Georgia.. He was commissioned second lieu
tenant in October 1942 and had spent two years and ten days as a company 
signal officer in the European Theat'er of Operations. He had neyer re
ceived any .0 indoctrination11 in the handling of Post Signal Funds. Under 
the provisions of the 11 ¥.e.nual, TM 24-20511 , he was authorized to and had 
appointed a chief clerk, Technical Sergeant Jones, to assist him. Ac
cused knew of no Army Regulation which directed that he handle the funds 
in accordance with TM 24-205. He had complete confidence in Sergeant 
Jones who usually collected the accounts due, deposited the money in 
the se.fe, and prepared the deposit slips. The irregularity in-ma.king 
deposits was due partly to the time required in going to the bank at 
Newport News and the diffidulty in procuring transportation. He stated 
that he had mentioned these ftiffioulties to thy Deputy Post Commander_ 
in August, but that no f.urther arrangements had been made. 'When the 
weather permitted he used a jeep for transportation. On other occa-· 
sions he provided t~e gasoline at his own expense and used Sergeant 
Shields I oar or that of Lieutenant .Aker. He had never been authorized 
to d.eposi t Signal '..fw:lds with the Post Finance Officer in lieu of ma.king 
the trip to Newport News. Accused admitted borrowing the mentioned 
money from Sergeants Ober and Shields but he had extended no privileges 
to either.of them by virtue thereof. • 

With respect to Technical Manual 24-205,accused stated that "It's 
a guidance to handling the accounts in the Signal Office.• lfithout ob
jeotiQ...Il, there was r'eoeived in e'Vidence as Defense Exhibit "A" a oopy 
of a. letter: from E'eadquarters. Second U. s. Army, as follow, a ... 

uAIAFI 141 Pt; Eustis 7 May 1948 

SUBJECT& Audit - Post Communication Services Account 
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TOI ColilI!l8.llding General 
Fort Eustis 
Virginia 

~l. The inclosed copies of audit pertaining to the 
Post Communication Services Account, your station, are forwarded 
for distribution as indicated. 

"2. With reference to the irregularities and discrepancies 
reported in pa.re.graphs 6 and 7 thereof, attention is invited to 
letter this headquarters, 25 August 1947, copy inclosed, wherein 
the unauthorized practice of keeping excessive amounts of cash 
on hand in the Signal Office was brought to your attention. 

11 3. For the purpose of preventing a repetition of this 
condition, the Signal·Officer will deposit fi.mds received from 
unofficial telephone oalls, including taxes, with the bank in 
which the account of the Post Communication Services is main
tained, or with the local Disbursing Officer, on Standard F'orm 
1044 at the close of each day's business, or as soon there
after as practicable, whenever such funds on hand at the end of 
the d9¥ exceed $200.00. The Disbursing Officer will aoootmt 
for these funds in his special deposit account.

"4. It is further desired that information be furnished 
rega.ro.ing the action ta.ken in connection ,vi th the shortage of 
$1910.00, reported to exist in this account. Iv is assumed 
that a portion of this loss pertains to funds collected for 
the Western Union Telegraph Company, who carry a blanket bond 
to cover such losses. If this assumption is correct, any 
action ta.ken in connection with this loss should be coordinated 
with them. 

· 
11 BY CONN.A.ND OF LIEUTENANT G;ENERAL GEROWa 

/s/ G. Vi. Zeller 
2 Inola G. VI. ZELLER 

l. Audit PCS (~rip) Capt., A.G.D .. 
2. Cy ltr hq 2d A Asst. Adjutant General 

25 Aug 47 

A CERTIFIED TRUE COPY1 

/s/ George R. Grathwohl 
GEORGE R. GRATfil¥0HL 
Captain, TC 
Asst Adj" 

On oross-~~nation accused stated that he requested Sergeant Ober 
to make the loan by check payable to the Pos.t Communication Services 

·Account in order that he could cash the check. Ha had not read every 
word of TM 24-205, but 0 didn I t see a.ny he.rm in it. 11 Accused was 
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shown a letter dated 25 August 1947 nhich was identified as an in
closure to Defense Exhibit A, and stated that he had read the letter. 
He admitted making the entries on Prosecution Exhibit 2 (,m AGO For:n 
11-160), which constituted the records of the Post Cormnunications 
Services account from 1 November 1947 to and including 31 1hrch 1948. 
·with respect to the matter of transportation, accused stated that a 
jeep was made available to him 24 hours each day, but it was an open 
vehicle, and considerin6 weather conditions it was not "adequate trans
portation. 11 The trial judge advocate pointed out to the accused cer
tain entries on Prosecution Exhibit 2 showing that on various dates 
he had collected a.mounts of money considerably in excess of that shovm 
to have been depo.sited. Asked to explain the discrepancy, accused · 
replied, "I left it up to the chief clerk to make the deposit, assuming 
he would incorporate. all the money in the safe in the deposit. 11 iihen 
it was pointed out to accused that the records showed that on 22 
December his deposits exceeded collections by nearly four hundred dollars, 
he stated that the excess must have been "the balance from what was 
failed to deposit the time before" (R 53 ). Accused stated that he dis
covered a shortage of $1750 on about 15 December and Sergeant Jones ad
mitted having taken it. Deposit slips were made out and the amount 
thereof was entered on the VID AGO Form 11-160 as of the date the slip 

. was prepared. Deposits were not actually made until some time later 
because the money was not in the fund due to the e4isting shortage. 
He had to wait until the daily collections amounted to enough to equal 
the a.mount called for on the deposit slip,whioh in some instances took 
weeks. As an example, his records (Pros Ex 2) showed a deposit of 
$3990.12 on 2 January 1947. The bank's record did not disclose any 
deposit on 2 January 1947 but did show a deposit on 16 January 1948 
of $3990.12. Accused stated that on 2 January he had v3990.12 less 
$1750, which Sergeant Jones had taken and agreed to replace. He 
assumed. that Jones would meet him at the b8.l".k with the money. ,,'hen 
Jones failed to produce the money h~ did not make a deposit but returned 
with the money. about ~2200. On 7 January 1948 he had deposited :.,1363.68. 
Accused admitted that he was attemptinr; to cover up the s;10rtage so that 
when it was repaid it wou:d 11 clear my books • 11 He kept carrying the short
age forward to the current month (R 54). He knew Sergeant Jones had 
taken the money and that he was trying to repay it. On 15 M,.rch 1948 
he he,d notified General Stewart and Colonel Poindexter of the shortage. 
Between 15 December 1947 and 15 March 1948 he had not made known the 
loss to anyone of higher authorii:;y (R 55). -"n-om about 15 December 
1947 to 3 Pebruary 1948 accused had prepared the deposit slips and 
ma.de the deposit~ -.he had not relied upon Sergeant Jones at all, (R 58). 

5. Discussion 

AJ3 amended by the court, Specifications 1 and 2 each allege in 
effect that aocused, havi,ng knowledge of the commission of a felony, 
viz •• embezzlement of yl 750.00 (Spec 1) an,d $160.00 (Spec 2 ), pro~ rty 
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of the Post Communications Services Account, by Technical Sergeant 
Arnold ii. Jones• did, from about 1 January 1948 as to the first em
bezzlement and 2 January 1948 as to the second embezzlement, and 
thereafter,willfully and unlawfully conceal a.nd fail to disclose 
and make known the same to any person in civil or military authority 
under. the United States. 

Section_251, Title 18, U.S.Code, provides as followsa 

"Misprision of Felony. ifuoever, having knowledge of the 
actual commission of the crime of murder or other felony oog-. 
nizable by the courts, of the United States• conceals and 
does not as soon as may be disclose and make known the same 
to some one of the judges or other persons in civil or mil
itary authority under the United States, sha.11 be fin~d not 
more than ;JiOO, or imprisoned not more than three years, or 
both." 

Upon the evidence herein presented, including accused I s own sworn 
testimony, there can be no doubt but that during December 1947 he ac
quired knowledge of the actual embezzlement by Sergeant Jones of the 
sum of :-,.;1750 and in January 1948 of the sum of $160, and that he con
cealed the fact·in each case by false entries in his records. The falsity 
consisted of the entering of deposits in his records as having been made 
on certain dates which actually were not made until later. as he had to 
wait until the amount called fo~ by the deposit slip was obtained from 
the future daily collections. rle failed to make any di~losure of the 
embezzlement to superior military authorities until March 1948 when 
an audit was collt!llenced. Each embezzlement was a felony as defined by 
law (Secs. 100 and 541, Title 18, U.S.C. ). F'or a further discussion 
of; the offense· of misprision of a felony see CM 203989, Fox, 7 BR 
315-319. The explanation offered by accused that he was--;;;rely 
giving Sergeant Jones an opportunity to sell his house and replace 

,the monies might have been considered by the court as a mitigating 
circumstance in fixing the sentence. Such purpose, however, cannot 
serve as any legal justification or excuse for accused's acts. 

Wi\h'. ;r-espect to Specifications 4 and 5, the evidence shows that 
on the dates alleged accused borrowed the stated amounts of money from 
the des c:ribed soldiers who were mem1::ers of his command and under his 
immediate supervision•. Accused admitted borrowing the money from the 
persons allee;ed. The fact that one of the loans had been promptly 
repaid and tha.t the oth&r was in the process of being repaid is immaterial 
to the issues. Also, it is of no legal consequence that no military 
pref~rment or other benefit we..s accorded the lender~ by accused. The 
act of ·borrowing money from an enlisted man by a commissioned officer 
is enough to constitute a military offense. 

"The obligation tha.t flows from indebtedness to a 
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subordinate., espeoially of the same organization., ~s & tendenoy 
to weaken authority and may be the oa.use of' improper favor • 

. Suoh an impairment. of' required relation.ship has been uniformly 
held to be prejudioial to good order and military disoipline.•· 

_ . (CM 275635., Wilaon., 48 BR 71.,15.) .. , 

Speoifioation 3 alleges substantially that aoouaed., ha'Yillg reoei-red 
publio money., to wit,. '.funds of the Post Communioations Servioes Aooount.,· 
1rhioh money he was not authorized to retain., did., from l No'98:mber 1947 
to 31 January 1948., fail to deposit ea.id monies as provided by law,. in. 
violation of Seotion 91., U.S .. Criminal Code., 36 Stat. 1105., u a.mended. 
The described statute is Section 177., Title 18,. U.S. Code., a.nd. pro'Videa 
u follovraa · 

"Whoever,. ·ha.Ting money of the United States in his 
I

possession or under his control., shall fail to deposit it 
with the 'treasurer or some public depositary of the United 
States., when required so to do by the Seoretary of the 
Treasury or the head of e;xq- other proper department.., or l>T· 
the General A.ooounting Off'ioe., shall be deemed guilty of 
embezzlement thereof and shall be fined in a aum. equal to 
the·amount of money embezzled and imprisoned not more than 
ten years. (Ma.r. 4., 1909., oh. 321.,, seo. 91., 35 Stat. ll05J 
!ay 29., 1920., oh. 214., seo. 1., 41 Stat. 654; June 10., 1921., 
oh. 18., aeo •. 304., 42 Stat. 24.)• 

We note that Speoifioation 3 does not speoifioally allege the regula• 
tion or departmental direotive requiting that the money or funds referred to 
be deposited "with the Treasurer or some publio depositary of the United 

·fitates. 11 We believe that such requirement is one of the element, consti
tuting the off'eruse denounced by the said sta.tute. We also note th,-t the 
above quote~ statute provides,. in the event an aooused has been found 
guilty or a violation thereof.' that he will be given a. mandatory sentence 
consisting of' a tine a.nd a term.or confinement. The court., in the instant 

. oa.se. adjudged neithera fine nor a:ny term of' imprisonment. A detailed dis• 
cu.ssion of these questions., however., is unneoesaary because of the Tin .1re 
take of the applicability or the statute to the situation. here presented. 

By' referenoe to ·Proseoution Exhibit 2 a.nd Department of the J.rrfV 
Teohnioal Manual 24-205 it appears that the fund.a of' the •Post Communi• 
cations SerTioea .A.coot.mt• consisted of (1) oolleotions from individual• 
for non-off'ioia.J. ua~ of' oomm.unioations ser'rioes., including applicable 
servioe charges., (2) cash colleotions made at the post signal otf'ioe 
in oonneotionwith out-paid unoff'ioia.J. telegraph messages, in-oolleot 
unoftioial telegraph :messages. ~d \Ulofticial telegraphic money order,, 
(3) vol~ary contributions by way of disoount.s granted by telegraph 
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o~aniea in lieu of commissions to coTitr services performed by Govermi.ent 
employees, and (4) a:rq other receipts pert&ining to the handling ot un
official oonmmnica.tiona (par 89, TM 24-205 ). It d_oes not appear from 
the record that a.rry of these funds were required to be covered into the 
Treasury of the United States, either directly or indirect~, &1ld we 
a.re not aware of e:rq 181" or regulation to that effect. It we.s the duty 
of accused, among others, to •act as custodian of the post oommunioa
tion aervioea account, dl"e.w ohec.ka against bank deposits to defray the 
cost to the Govermnent ot unotficis.l communication services, and trans
mit monthly to the Central Poat Fund e:r:i.y moneys becoming ava.ilable in 
excess of the cost of these services• (par 7r, TM 24-205). It is 
neoesaary, therefore, to determine whether the phrase "money of the 
United States• as used in Section 177, Title 18, U.S. Code, has reference 
to and was intended to cover f'unds of the oha.racter of which accused wu 
custodian in thia case. It is conceded th.a:~, for reasons unnecesss.ry to 
set forth in dets.11, the United States has sufficient special propriets.ry 

• interest in the funds in question to susts.in a conviction in an ordinary 
case of embezslement or laroen;y thereof (CM 199737, Ta.ft, 4 BR 163,164; 
CK 319858, Correlle, 69 BR 183,200). In the Ta.rt o~supra, which in
volved fullds of the ~ lk>tion Picture Service, the :Soard of Review took 
occasion to say at page 164a · 

•••• Its funds and ·other property. including .ooupon books, 
a.re purchased from profits accruing fran. tbe exhibition of 
.motion pictures and are not public funds, although they are 
q1.1e.ai-publfo :..n their nature in the same manner a.a are post 
exohEo.~e funds and company fw:ids, •••· 

• 

•••• The existing praotice of alleging ownership of money and 
property pertaining to quasi-public funds in the organization · 
,:;o which the fund pertai.n.8 • s.uoh aa a designs.ted post exchange 
or compSJJY fut1.d, should not be. departed tram. •••" 

' ~ 

In United States v. Mason, 281 U.S. 517, the defends.nt, a clerk ot the 
United Sta.tea Court forthe District ot Mlsaachusetts, was indicted on 
three counts for embezzlement of certain funds as.id to be a. "portion of 
a. surpl'1/J of fees and emolumsnts of his said office over -and_ abo'V9 the 
oomp~nae.tion and allow-a.noes authorized by law to be retained by him.• 
The oounts were laid 'Wlder •Secs 5490 and 5497 of the Revised Statutes, 
and the act of Ma.roh 3, 1875, Chapter 144 (18 Stat., p. 479)" respectively• 
.A.s amended (suoh amendments not being material to this discussion) _the 
etattttea referred to are Se"otions 175, 182 and 101, respectively, of 
Title 18 of the United States Code. Sectioms 175 a.nd 182 each contain.a 
the la.Dguage •public money-a• . in describing the property as bein5. the 
subject of the offense. Section 101 rela.tes to what ii termed property 
of j;he Unit~ Sta.tea.• In attinning the a.ction ot the lower oourt, which 
had autained a demurrer u to the three counts. mentioned, the United 
States Supreme Court, a.fter considering at length the legal requirements 
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imposed upon a olerk with respect to the disposition ot money officially 
collected by him, said, 

• ••• even the duty to pay the surplus shown by the return or audit 
is not governed by the statutes, relating m e:mbeulement, which 
have been referred to in support of these counts. The amotmt 
with which the clerk is. chargeable upon his accounting 11 not 
the •public money' or 1the money or property ot the United Sta.tea' 
within the meaning ot their provisions, ••• Aey' other view must 
ignore not only the practical construction which the statutes 
governing the office have received, but their clear intent;.• 
(Underscoring supplied.) 

In the present case, after paying proper charges such as tolls due com
mercial colIDllunication agencies, aocQ,ed was required to transfer aey 
surplus in the :f'und to the •central Post Fund." There is no showing 
tha.t he was required to pay any part of the· fund directly or il:ldireotly 
into the United States Treasury. We conclude therefore that the. Post 
Commum.cations Services Account; FuDd. ct which accused 1f8.8 custodian is 
not "money of the United Ste.tea" within the meaning of Section 177, 
Title 18, U.S.Code, and therefore the finding of guilty of Speoitica
tion 3 cannot be sustained. It is recognized .that the proof shows that 
accused wrongfully failed to deposit the funds of the Post Communication 
Services Account u was required by the provisions of TM 24-205, however, 
under the language of Specification 3 we are of the opinion that the of
fense pleaded cannot be construed a.s necessarily including the military 
offense shown to have been committed. · 

6. Reoorda of the Department of the Arm:, sh01r that accused is 33 
years of age and ma.rri&d. He enlisted in the A:rm:f in 1935, attended 
Oftioer Candidate School, and was commissioned a seoond lieutenant, 
Signal Corps. AUS, in 1942. He served in the_ Mediterranean and 
European Theaters of' Operations f'rom 1943 to 1945. His a.d.jectival 
ef'tioiency ratings have averaged "Excellent." 

7. The oourt was legally oonstitut!3d and had jurisdiction ·over 
the acoused and of the offenses. Except as noted, no errors injuriously 
affecting the substantial rights of' the a.ooused were committed during 
the trial. The Board of Review is of the opinion that the reoord ot. 
trial is legally insui'fioient to support the finding of guilty of 
Specification 3 of the Charge, but lega.l)y sufficient to support the 
findings of guilty of the Charge and the remaining speoii'ioations, 
legally sufficient to support the sentence and to warrant confirmation 
of the sentence. JlL /~, Ju:ige Advooate 

· fo,,j ~ .bdge Advocate 

~, Judge Advocate
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1st Ind'CS.IA.GK - C14 333085 

JAGO, Dept. of the ~. Washington 25, D.. c. 

TOa The Secretary of the A.nq 

1. Pursuant to Executive Order No. 9556, dated ~ 26, 1945, there 
are transmitted herewith for your action the record of tria.l and the 
opinion of the Board of Ren.·ow in the cue of Captain Evan H. Crank, Jr. 
(0-1637238), Signal Corps, 2164th Army Service Unit, Fort Eustis, 
Virginia. 

2. Upon trial by general court-martial this of'fioer was f'olmd guilty 
of two offenses of misprision of a feloey by willfully concealing and fail
ing to report a.n embezzlement of $1750.00 and $160.00, respectively, prop-
erty of the Post CommunicatioJJB Sertlces Account, Fort Eusti~, Virginia 
(Specs l 8.lld. 2); of failing to deposit monies oolleoted by him as custo
dian of the Post Communicatiom Services Account, u required by law in 
violation of Section 177, Title 18, u.s.c. (Spec 3), aIJd of two offenses 
of borrowing money from enlisted persoIIIlel of his unit (Specs 4 and 6), 
all in tlolation of Article of War 96. He was sentenced to be dismissed 
the service and to forfeit all pq and allowances due or to become due_. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. · 

3. A SUilllllal"Y of the evidence may be found in the a.ocompe.eying 
opinion of the Board of Review. I concur in the opinion of the Boa.rd 
that the record of tria.l is legally iDSuf'fioient to support· the tind-

_ings of guilty of Specification 3 of the Charge, but legally sufficient 
to support the finding of guilty of the Charge and Speoifioe.tions 1, 2, 
4 e.ni 5 thereof, legally sufficient to support the sentence and to warrant 
confirmation of the sentence. 

Accused was the Post Signal Officer of the 2164th Army Serv.lce Unit, 
Fort Eustis, Virginia. He wa.s also the accountable and responsible offi• 
cer of the Post Signal Fund. Technical Sergee.nt Arnold W. Jones wu 
chief' clerk in his office, 8.lld. the two were· the only persons having full 
a.ccess to the safe and the monies of the fund. The First Nationa.l Bank 
of Newport .~ws, Virginia, was the depositary of the tund a.nd by the 
provisionl ot para.graph 93(b). Department of the Army Technical Manual 
24-205 (.Administrative Procedures for Communications Services), of which 
the accused had knowledge, he wa.s required in every case to make a daily 
deposit of f,1.Ilds oolleoted when the amount equalled or exceeded $200.00. 
He was provided with a. jeep for the purpose of ma.king the trips to the 
bank. Accused failed to make the deposits as required and accumulated 
exces~ive sums of money, withhoiding deposit thereof in some oases for 
periods of weeks. About 15 December 1947 accused discovered a shortage 
in ths fund or $1750.00. Shortly thereafter there was revealed a further 
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shortage of $160.00. He conferred with Sergeant Jones who admitted 
taking the money and requested time to sell his house and replaoe it. 
Accused agreed not to disclose the shonage to any person until the 
money was replaced, and ooncealea the shortage by making false entries 
in his records. Jones failed to sell his house and replace the money 
and went absent without leave. An audit of the fund was made in March 
1948 • at which time the total shortage was disoovered. Aocus ed' s con
cealment of each· shortage wa.s a violation of Section 251. Title 18, U.S. 
Code (misprision of felori;y). 

The Board of Review is of the opinion that Speoification 3. alleging 
a 'Violation of Section 177. Title 18. U.S •. Code, should be disapproved 
because the funds of which accused waa custodian, and which he failed to 
deposit as required were not "money of the United States" or public funds 
within the meaning of the statute. I concur in that opinion. 

On 15 August 1947 accused borrowed $500 from Mister Sergeant; William 
Ober and on about 3 February 1948 he borrowed $700 from Staff Sergeant 
William H. Shields. At the time of trial the loan from Ober ha.d been 
repaid and $200 remained owing on the loan from Shields. Both lenders 
were members of accused's orga.nization and directly under his comne.nd. 
No preferment or benefit appears to ha'ri been shown either Ober or Shields 
by rea.son of the loan. 

Technical Sergeant Jones was tried and convicted by general court
martial for embezzlement of the funds involved herein. He was sentenced 
to be dishonorably discharged the service, to fod'eit all pay and. allow
ances due or to become due, and to be oonfined at hard labor for seven 
years. The reviewing authority approved the sentence but reduced _the 
period of confinement to three years and forwarded the record of trial 
for action under Article of War 6~. That record of trial haa been 
exe..mined by a Board of Review ip. this office and held legally sufficient 
to support the findings of guilty and the sentence. 

4. Records of the Department of the Arrey- show that accused is 33 
yea.rs of age and married. :Eb enlisted in·the Arm:, in 1935• attended 
Officer Candidate Sohool. and was commissioned a seoond lieute:cant, 
Signal Corps, AUS, in 1942. I» served in the .Mediterranean and European 
Theaters of Operations from 1943 to 1945. His adjeotival efficiency 
ratings haTe averaged •Excellent.•· 

5. I recommend that the findings of guilty of Specification 3 · 
of the ohar.ge be disapproved but that the sentence be confirmed and 
ce.rried i-nto execution. 

16 

http:comne.nd


----------------------------

(304) 

6. Inoloaed is a. form of' a.ctiou designed -to carry into execution 
the foregoing recommendation, s ul t meet with your approval. 

CM 333,085 

2 lncla 
l. Record of trial Major General 
2. Form of actio11 The Judge Advocate General 

( GCMO 31 Jan 14, 1949 ). 
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. DEPA.~T)ZNT OF THE AJUJi 
In O 0ffic,e o! The Judge Advocate Oeral 

11ashington 25, D .C. (J05) 

1 8 NOV 1948 
CSJAGQ - CM 333087 

UNITED STATES ) 2D .ARi,iORlill DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Camp Hood, Texas,·20 and 29 

Private First Class BIIJ..Y ) July 1948. Dishonorable dis-· 
J. S.HlIBTS (RA 38447343), ) charge and confinement for one 
85th Quartermaster Depot ) and one.:..half (l½) years. Disci
Company, Camp Hood, Texas. ) plinary_ Barracks. 

H0tDING by the BOARD OF REVIEW 
BAUGHN, SKJNNER and STEVENS, Judge Advocates 

1. The· record of trial in the case of the soldier named above has been 
examined by the Board of Review. • 

2. The accused was tried upon the folloning Charge and Specification: 

CHARGE: Violation of the 64th Article of War. 

Specification: In that Private First Class Billy J. Sheets, 85th 
Quartemaster Depot Company, did, at Hope, Arkansas, on or 
about 5 June 1948 offer violence against Captain Van Peterson, 
his superior officer, who was then iri the execution of hip 
office, in that he, the said' Private First Class Billy J 
Sheets, did threaten the said (3aptain ~an Peterson b;r · 
.@oubling his .fists a.,d advancing towards him anrfl* saying 
11! 111 whip the shit out of you, you son-of-a-bitch. I ain't** 
scared of you. I've had a General Court.-Martial before11 or 
words to_ that effect. ' : 

He pleaded not guilty to the Charge and original Specification, 1'hich -was 
amended during the trial as indicated in the footnotes hereto. He was 
found guilty of the Charge and of the Specification as amended. No evidence 
of previous convictions was introduced. He·was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allanances due or to become 
due and to be coni'ined at hard labor at such place as the reviewing au- . · 
thority- may.direct for three (.3) years. The revieldng authority approved the 
sentence but reduced the period of confinement to one and one-half' (l½) -y-ear1, 
designated the United States Disciplinary Barracks., Fort Leaven1r0rth, 
Kansas, or elsewhere as the Secretary of the Arrey' may·direct, as the place 
of confinement and forwarded the record of trial for action under Article ot 
War SC>i-e 

*Bracketed words added by' amendment during trial (R 4, 16). 
**Words "I ain't" changed to "Itm not" by amendment during trial (R 4, 16). 
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J. The evidence adduced is sufficient io establish accused's guilt 
of the Specification, both as originally drafted and as amended. The 
only questions to be determined by the Board of Review are the propriety 
of the court's failure to sustain a defense challenge to two of its 
members am the effect of the amendment o.f the Specification. 

Tiie trial pr~ceeded upon the Specification as original]Jr drafted 
until both prosecution and defense had rested and the court had recessed 
{R 15). Upon the. reconvening ·of the court nine days later the President 
stated: · 

"The court on its own motion, was requested to instruct the 
trial judge advocate.to amend the Specification.·.The court re
convened to consider the case ·under the Specification as amended. 
The court rules the original Specific.ation, though defective, is 
in its opinion sufficient to fairly apprise the accused of the 
nature of the charge intended and the court will proceed to try- ' 
the case under the amended Specification." (R 16).. . 

The defense stated it would like to "challenge for cause two mmbers of the 
court, the President and the Law Member," on the ground of positive and 
definite opinion as to guilt or innocence of the accused. The defense 
pointed out that 

11-iH'* the President of the court., the Law Member and · the Trial Judge 
Advocate appeared in the Staff Judge Advocatets office without 
the defense being present., the case· was discussed and the Specifi
cation was changed. The. court believed a conviction. could not be 
obtained under the Specification as it was 1'l'itten., and therefore, 
jnstructed it to be changed." (R 16). 

The contention of the defense was that the court's belief arose after 
having. heard the evidence, that 11 a fe-w'1 members of the court were "biased ~ 
:n th~ir opinion" and that although the Trial Judge .Advocate Tras present · 
at the amendment conference the defense., in disregard of its rights, was not 
notified in advance and not represented. The defense stated, however, . · 
that it neit~er contended that it was presently unaware of the change in · 
the Specification nor requested additional time to prepare its case (R 17). · 
'Ihe two challenged members withdrew from the courtroom (R 18, as c6r-
rected) and -th~ court did not sustain the challenge (R 18). 

4. With respect to the joint challenge by the defense to the 
President and Law Member, Article pf TI'ar 18 provides that the court "shall 
not receive a challenge to more than one member at a time. 11 (See also . 
i~CM., rar. 58a, P• 44). The challenged member and the challenger's 
opponent have a right that the ·challenge shall be passed upon by all the 
remaining members of the court. But the enjoyment of this right is 
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frustrated in the case of a joint challe:r!ge because no challenged member 
is eligible to pass upon a challenge against himself (MCM, par. 58l, 
P• 47; CM 243215 (1943) Owen, 27 BR 305, 309;· CM 260637 (1944), Arthur, 
39 BR 381, 392). 

"If the defense was aware of reasonable grounds to chal
lenge for cause any member of the court, its refusal to exe~ 
cise its opportunity to do s_o in the manner prescribed by the 
statute, constituted an effective waiver ·(CM 219S82 (1942)). 11 

/i[raden, ·12 BR 305, 3oi](c11 238266 (1943), Campbell,. 24 BR 215,
220). ..__ l . . 

Although the law member should have warned the defense to make its chal
lenges· separately, and although the Braden case involved a challenge to 
the entire membership of the court, the quoted language may be applied to 
the challe?1t;e under .consideration. Moreover, in any event, it does not 

· appear from the record that the defense sustained its burden of showing 
good ground for its challenge (MCM, par. 58l, p. 46). Obviously, grotmds 

· of challenge for cause cannot include op:\rlions as to guilt derived from 
hearing all the evidence in the case, 'Whether manifested in an attempt to 
conform pleadings to proof or otherwise. And although the alleged ex~ 
clusion o~ the defense from the amendment conference may bear upon questions 
as to the amendment's validity and effect, hereinafter considered, it 
falls far short, in the Board's opinion, of indicating that the President 
and law member should not have continued to sit as members of the court 
"in the' interest of having the trial and subsequent proceedings free from 
substantial doubt as to legality, fairness and ,impartiality" ()lnl, par. 
58g_, P• 45) • , . 1 · . . 

5. Turning to the questions involved in the amendment, the Specifica
.:tion as originally· drafted fiiled to state an offense in violation of 
Article of Vfar 64. It charged in effect that the accused offered violence 
against his superior officer, then in the execution of his office, by 
threatening him violence in highly insulting and disrespectful language.. .' 

"But the violence Vihere not exe·outed must be physical~ 
attempted or menaced. A mere threatening in words ~~uld not 
be an offering o£ violence in the sense of the Article." 
(Winthrop's Military Law & Precedents, 570; l!CY,. par. l.34.!, 
P• '148). . 

Although 'the phraseology of the Specification amounts in effect to a 
charge of disrespectful behavior tolfards the accused's superior officer in 
violation of Article of War 63, it is inadequate to ~tate such a violation 
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(see MCM, App. 4, Form 24, p. 241) or to put accused upon notice of a 
charge thereof. The Specification does, however, in the Board's opinion, 
allege disrespectful conduct by accused toward his superior officer 
l'lhich is a disorder in violation of Article of War 96. The designation 
of the wrong Article of War is inmaterial (MC~, par. 28, p. 18). 

After the evidence was in and both sides had rested, the court, evi
dently as a result of consultation with the Trial Judge Advocate and 
Staff Judge Advocate, but without o:>nsulting the accused or his counsel 
(R 16-18), permitted the amendment of the Specification ey the addition 
of an allegation of accused I s physically attempting or menacing violence 
against his superior officer: by "doubling his fists and advancing 
towards him". It is noted that this amendment consisted merely of an 
addition to the Specification, leaving the rema:inder unchanged and in 
effect, except for the imnaterial substitution of 11 I 1m not" for 11 Iain•t11 • 

The effect of the amendment, which was made without the consent of the ac
cused or his counsel, then, was to increase the offense from a violation 
of Article of War 96 to a capital offense in violation of Article of Vfar 
64 (cf. ~M, par. 104£.J p. ·9s). The court 1s action in permitting such an 
amendment ~ parte was unauthorized and improper, even assuming, as is not 
established by the record, that the amendment was made at the direction 
o! the convening authority (110;,1, par. 78s;_, P• 65 and CH 145,316 (1921), 
Dig. Op. JAG, 1912-1940, sec. 452(5), PP• .'.3.'.35-J.'.36 as·to findings; CM (ETO) 
·1991 (1944) Pierson, 6 BP. (ET0) 73, 80 as to amendment). The cited 
authorities make clear the rule that a court may not properly, either by 
amer.dmer.t or by its find~ngs or both, increase either the quality or 
quantity of the offense alleged in the Specification. The provision 
{MCM, par. 73, p. 57) that the court roay permit a defective Specification 
to be so amended as to cure such defect, grantinb the defense a con
t5-nu~nr:e if deemed necessary, is inapplicable here because the defect was 
not of a curable nature. As indicated, the Specification failed to 
state an offense in violation of Article of War 64 and of course was not 
"sufficient fairly to apprise the accused of the offense intended to be 
charged", as required by the Manual provision. This failure could not be 
remedied by amendment to conform to proof without injuriously affecting 
the accused I s substantial rights.within the meaning of Article of Vfar 
37, which article significant~ contains the proviso that the act upon which 
the a~cused has been tried must constitute an offense under one or more of 
the ii.rticles of War. Tne Board of Review 1s therefore of the opinion that 
the purported amendment of the Specification was ·illegal and ineffectual. 

6. The effect of the.foregoing is not, however,, to void the find
i.Jlia of gµilty and sentence in, toto. The unauthorized parts of the 
court's action may be separated and nullified as illegal with.out ·affecting 
the remainder (e.g.: CM 145.316, supra). The illegality of the purported 
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amendment could prejudice the accused's rights, with~ the meaning of 
Article of ":{:J.r 37, only to the extent it was reflected in the findings 
and sentence. Removal of the unauthorized words 11 doubling his fists 
and advancing towards him and" leaves the Specification in its original 
form, charging a violation of Article of V{ar 96, though erroneously desig
nated a violation of Article of War 64, and the evidence ia adequate to 
support it. The accused cannot be prejudiced by a finding of guilty 
of this offense, with which he was adequately charged, and to that extent 
the Board holds the findings of guilty legal. Likewise, so much of the 
sentence adjudged as does not exceed the r.iaximum punishment imposable for 
tho closely related offense of behaving Vfith disrespect toward a superior 
officer in violation of Article of War 63 (MD..I, par. 104,g_, p. 98) is legal. 

7. For the reacons stated, the Board of Review holds t.'-le record of 
trial legall;r sufficient to support the find:ing of guilty of the Speci
fication, excepting the words "doubling his fists and advanc:i.."lg towards 
him and", legally sufficient to support only so much of the finding of 
guilty of the Charge as involves a finding of guilty of a violation of 
£..rticla of War 96, and legally sufficient to support only so much of the 
sentence as involves forfeiture of two-thirds pay per month for six months 
and confinement at hard labor for a like period. 

On feave , 
_____________,Judge Advocate 

. ..,:_' .,,/-;,?.
----;~--.~dge Advocate 

l. t:., ~ <). ,Judge Advocate 
7 
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CSJAGQ - CM 333087 1st IndI 

JAGO, Dept of the Arar:r, Washington 25, D.C. 

TO: CODl!na."lding General, 2d ~ored Division, Camp Hood, Texas 

l. In the case of Private First Class BillJ' J. Sheets ·(RA 3844734'.3), 
85th Quartermaster Depot Company, Camp Hood, Texas, attention is invited 
to the foregoing holding by the Board of Review which holding is hereby 
apprond. ·It is reconrnended that so much of the finding of guilty of 
the Specification as involves a- finding· of ·guilt,y of the words "doubling 
his fists and advancing towards him and", be disapproved; that~ so 
much of the finding of guilty of the Charge be approved as involves a 
finding of guilty of violation o.f Article of War 96; and that only so 
much of the sentence be 'approved as involves confinement at hard labor 
for six ip.onths and forfeiture of tm>-thirds .pay"-per month for a like 
period. Upon taking such action y-ou will have authority to order execu-
tion of the sentence. · 

. 2. \Vhen copies of the published order in this case are forwarded. 
to. this office they should be accompanied by the foregoing holding and · 

. this indorsement. For convenience of reference and to facilitate attach
ing copies of the published order to the record in this case, ·please place 
the file number of the record in brackets af; the end of the published 
order, as follows: 

(CM .33.3087) 

THOMAS H. GREEN 
Major General 

l Incl The_ Judge Advocate General 
Record of Trial 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General (311) 

Washington 25, DC 
19 NOV. 1948 

CSJAGH CM 333181 

U N I T E D S T A T E S ) 
) 

HFADQUARTERS XXIV CORPS 

v. ) 
) 

Trial by G.C .M.,. convened at . 
Seoul, Korea, 19,20 August 

Fir.st. Lieutenant MORGAN i1. ) 
DAVIS, JR., 01948577, Transporta- ') 
tion Corps, 500th Railroad Grand ) 

15,ll.i.8. Dismissal, total for
feitures, and confinement for 
three (3) yea.rs. 

Division, United States Army hlili- ) 
tary Government in.Korea. ) 

OPINION of the BOA.RD OF REVmi 
WOLFE, BERKOHITZ, and LYNCH, Judge Advocates 

1. The Board of Review has examined the record of tr~al in the 
case of· the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

I 
CHARGE I: Violation of the 93rd Article of War. 

Specification l: (Disapproved by the reviewing authority). 

Specification 2: In that First Lieutenant Morgan W. Davis, 
. Transportation Corps, attached to 5ooth Railroad Grand 
Division, United States Krmy Military Government in Korea, 
did, at or near Yong Dong Po, Korea, on various dates -
betw:een about 5 May 19~8 and about 8 June 1948, in conjunc
tion with Kim, Bong Choon, Lee Ho Yong and Private First 
Class Johnny Krause~ fe4oniously take, steal and carry away 
about 40 cases of electric light bulbs, each containing 
about 500 bulbs, value in excess of $50.00, the property 
of the.United States. 

Specification 3: ·In that First Lieutenant Morgan w. Davis, 
Transportation Corps, attached to 5ooth Railroad Grand 
Division, United States Army Military Government in Korea, 
did, at or near Yong Dong Po, Korea, on or about 4 June 
1948, in conjunction with John H. Daley ani Kim, · Bong 
Choon, feloniously take., steal and carry away sixty-one 
reels lead covered air cable, value about $20,000.00, the 
property of the United States. 

http:20,000.00


(312) 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Morgan W. Davia, 
Transportation Corps, attached.to ·500th Railroad Grand 
Division, United States Army Military Government in Korea, 
did, at or near Yong Dong Po, Korea, on or about 4 June 
1948, unlawi'ully and feloniously agree and conspire with 
John H. Daley and Kim., Bong_ Choon, to defraud the United 
States by agreeing to steal and sell seventy-eight reels -
lead covered air cable, value about $25,000.00, the property 
of the United States and did commit overt acts of stealing 
and selling the same pursuant to said conspiracy and in 
execution thereof. 

Specification 2: In that First Lieutenant Morgan w. Davis, · 
Transportation Corps, attached to 500th Railroad Grand 
Division, United States Army Military Government in Korea, 
did, at or near Yong Dong Po, Korea, on or about 4 June 
1948, in conjunction with John H. Daley' and Kim, Bong 
Choon, unlawfully, willfully and feloniously, sell sevent~ 
eight reels lead covered air cable of the value of about 
$25,000.00, the property of the United States• 

.ADDITIONAL CHARGE: Violation: of the 96th Article of War. 

Specification: In that First Lieutenant Morgan w. Davis, 
Transportation Corps, attached to 500th Railroad Grand 
Division, United States .Army Military Government in Korea., 
did., at or near Yong Dong Po, Korea, on or about l April 
1948, in conjunction with Kim, Bong Choon, wrongfully, 
willfully and feloniously sell to unauthorized person or 
pel'lilons two cases of soap of .American manufacture contrary 
to and in violation of the provisions of Circular No. 39, 
Headquarters United Stat~s·.Army Forces in Korea, dated'24 

·March 1947, then in full force and e~fect. 

He pleaded not gu.ilty to the Charges and Specifications. He was found 
guilty\of Specification 3, Charge I, except the figure "$20,000.00.,11 
sub'stituting there.for the figure "$11,ooo.oo.,n of the· excepted figure 
not gullty, of the substituted figure., guilty., guilty of Specifications 
1 and~., Charge-II, except the figure "$25,000.00" appearing in each 
Specification., substituting therefor in each Specification the figure 
"$14,000.00," of the excepted figure., not guilty., of the substituted 
figure., guilty, and guilty .of the other Specifications and of Charge I 
and the A.dditional Charge. Trere was no finding as to ·Charge II. No 
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evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or 
to become due, and to be confined at hard labor for th:ree years~ The 
reviewing authority disapproved the finding of guilty of Specification 
l·of Charge I, approved the sentence and forwarded the record of trial 
for action under Article of Yiar 48. · 

3. Evidence for the prosecution. 

The· evidence pertinent to the findings of_guilty is sunnnarized 
as follows. 

Accused is in the military service- and in March 1948 and for some 
time thereafter was train master at Yong Dong Po (R 13,73). On 
approximately the first of April 1948, accused had a conversation with. 
hi~ interpreter, Kim, Bong Choon, about the sale of some soap. Thia 
conversation was held in the presence of Private First Class Johnrzy" R. 
Krause, yardmaster at Yong.Dong Po, who was under accused's command (R 
13,19,20). Accused asked Kim to find a buyer for some soap stating 
that he had three cases of soap he would like to sell for $60.00. Kim 
told accused he would undertake to find a buyer (R 20). Accused and 
Krause went to the officers' mess at the 7th Division where accused had 
a conversation about soap with a cook (R 13). The follovd.ng day when 
Krause went to the Bachelor Officers' Quarters to drive accused to his 
office he found some soap in accused I s jeep. The soap was contained in•two cardboard cases. One of the cases was opened by Krause and he saw 
large size cakes of soap, dark brown in color. Having been a cook during 
his military career, Krause was familiar with "G.I. soap11 and he stated 
that the soap in the carton was in fact 11 G.I. soap". The legend 11 Ha.rd 
Soap" was written on the cartons and in addition there was writing 
specifying the lot number, weight, and quantity. There was nothing 
to indicate where the soap was produced. That afternoon:, accused, 
accompanied by Krause and Kim, took the soap to the Hoi In Hospital.• 
There delivery of the soap was made to two Koreans, one of whom was 
Lee,Chin Sup (R 13-18,23). Lee~Chin Sup gave :}60.00 in military 
currency to his companion and the companion handed the currency to 
accused. Lee,Chin Sup was not authorized to make purchases at Anny 
Sales Stores (R 22-24). 

Around the first part of May, accused asked Kim to borrow money 
for hi.nj for .the purpose of buying a horse. Kim borrowed 130,000 yen 
from Lee, Chin Sup. 1'fnen Kim was called upon £'or repayment by Lee, Chin 
Sup he asked accused to assume the debt. Accused stated he was without 
cash but proposed that Lee,Chin Sup be given eight cases of light bulbs 
amounting to 4,000 bulbs and in return therefor the debt was to be 
satisfied and in addition Lee, Chin Sup was to pay $1,000.00. Leei, Chin Sup 
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acquiesced in the deal but upon receiving the cases of lishts com9lained 
that there were only 1400 bulbs in the eight cases. Accused told Kim, 
Bone Cr1oon to e;ive Lee,Chin Sup eleven more cases v,hich vras done (R. 27, 
32). Lee,Chin Sup in fact paid ~820.00 instead of the agreed :;;a,000.00 
(a 29,32). He received the first eight cases from a boxcar in the 
Yong Dong Po railroad yard on either 7 or 8 May, and the follovring 
mornin6 .-rent back and received eleven cases. The boxcar from which the 
bulbs were taken was about thirty meters from accused I s office and 
accused was in the office looking out when the cases were taken. Lee, 
Chin.Sup was taken to the boxcar by Kirn, Bong Cheon and an A.rnerican 
soldier (R 29,30). 

The nineteen cases taken by Lee, Chin Sup were marked n0peration 
3811 (R 33), 

Krause testified that on 6 I1'i.ay, on instructions of accused, he 
took the interpreter Kirn and some other Koreans to Car Number 22195 to 
insure that they took no more than eleven cases of lights, and on that 
occasion saw eleven cases of li6ht bulbs unlo~ded from Car Number 22195. 
This car contained 11 0-peration 3811 material destined for shipment to 
North Korea (7?. 35). Krause denied that promises had been made to him 
in consideration of his testimony. The prosecution, however, in open 
court stated that Krause had been granted immunity (::l 15). 

:)urine the first part of l'.ay, accused asked Lee, Ho Yong, also knonn 
as 11 B~ Lee, 11 to find a buyer for ten cases of heht bulbs. · Accused 
wished to realize .}500.00 on the sale. Lee, Ho Yon.3 found a buyer and 
on 7 1:ay liith Krause and the bu;rer -vrent to Car Humber 22195 and took 
ten cases of light bulbs which v,ere brouc;ht to the buyer I s house. . Lee, 
Ho Yone received ~;-.500.00 in two installments from the buyer and Bave 
the money to accused (R 36,38,43). ~-~ month later, at accused's reqt1est, 
Lee, Ho Yons aGain contacted a buyer for electric lieht bulbs. On this 
occasion the bulbs were taken from Car Nurnbe:t' 5423 which was assir,ned 
to "Operation 3811 and contained "Operation 3811 material. Krause 
deli.vered eleven cases of bul':.)s and ;-;as eiven 200,000 yen by Lee, Ho 
Yon~. Krause subsequently turned the money over to accused. ;rnen 
leavins the freie;ht yea.rd uith the bulbs, they ·,lere halted by Transporta
tion Police but uere allon0:i to contin'J.e on their way -:;hen vouched for 
by Krause C1.37,3iJ,39,).i.3,4if) • .Accu3erl, on receivin~ the 200,000 yen 
fron Krause, 6ave it to Lne,::Io Yen::,: to :1.'.lve chanc;ed into military 
currency. Half of the :ren -.;as used, however, to II fb::11 some policemen, 
anJ the remainder was converted to r.1ili.tary currency·and given to c.ccus-2,.i. 
(;{ 4h). 

In the latter par~ of 1:a.y, a skipment of telephone cable arrived 
in the_ Yon[; :Jone; Po railroad· :,..c1r;:is. A Heek latcr accused asked 
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Kim, Bong Choon to find a purchaser for cable.- Kim contacted Chang, 
Kyung Yune, an electrical contractor, v1ho ,,as receptive to the idea 
of purchasing telephone cable., Kim brou2ht Chang, Kyunc Yunc to 
accused and acted as interpreter in the ensuing transaction. ~ccused 
asked for ~;2000.00 in milita:rJ currency for each boxcar of c;ible. 
Chang, however, would not agree to a price until he saw the cable 

· (R 45,53,56). · Chane t'3stified that 4,000,000 yen Yras the azreed price 
of sale (R 55). Accused assured Chan~ and Kim,Bone Choon that the 
deal ,,as legitimate and that he had contacted Hr. Daley, a transporta
tion official (R 45,53). The followi.ng day, 4 June, Kim, Bong Choon 
ordered Ko,Tai Heu~, a yardmaster at Yong'Done Po, to sffitch boxcars 
1867 and 5784 onto Saki Siding (R 62). Chane, Kyung Yunt; arrived at 
the frei3ht yard with three Korean trucks. He nas met by accused and 
Kim, Bong Choen; the latter gave him a slip 1·.rith Enelish characters arrl 
informed him that the slip showed a le:;al sale of the cables. Kim and 
accused pointed out to Chang the two cars containing the cables. The 
cars pointed out containednOperations J~'material (R 46,SJ,61). Chang 
started to unload the cables from the boxcars onto his trucks. He 
completely unloaded one car and was unloading the other when he was 
interrupted by Son, Ho Kyun3, a freightmaster at Yong Dong Po. At the 
time Chang had loaded 61 caoes onto ms trucks and 17 cables remained 
in one car. Son, Ho Kyung testified that the cars being unloaded were 
11 0peration 3811 boxcars located at the Saki Siding (R 53,66,70,71). 
Chang took the 61 cables to the Chosun Choong Ki Company in Yong Dong 
Po, but later transferred some of it to Cho ,Il Warehouse in Seoul as. 
he was going to sell the cable in Seoul (R 58,59). Chang identified 
Prosecution Exhibits land 2 as pictures of cables similar to or the 
same as those which he had purchased. Prosecution Exhibit l portrays 
a side view of a wooden covered cylindrical object bearing thereon 
printing 'descriptive of th~ object encased, and including the follO'<ving 
legends "Operation 3811 and 11 made in Occupied Japan, 11 (R 54,55). 

Upon cross-examination Chang first denied that he told the 11 cm11 

where the cable vi'as ,located but added that when he was asked by the · 
11 CTI)11 he dicl tell_ the location of the cables. He denied that he was· 
beaten by the "CID" prior to being interrogated but explained that 
while in ncm11 custody he was taken to Heruc Sruc Dong where Kim, Bong 
Choon was supposed to live. They were a few hours late and Chang was 
struck on the back once:with a little stick, following which he vra.s 
treated at the 377th Station Hospital. This incident 9ccurred prior 
to the time Chang made a statement to·the 11 CID. 11 At the time of .trial 
Chang had been de~ined for 47 days (R 59-61). 

At the ·time the unloading of the cable was interrupted, C!)ang 
informed Kim, Bong Choon who thereupon went looking for accused to 
infonn him of the incident. Kim finally located accused in his room 
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at the B~ and told him what had happened. Accused had Kim get Mr. 
Daley from the next room. Daley and accused talked together for a 
few minutes in the presence of Kim and then left the Bachelor Officers' 
Quarters accompanied by Kim. They were going to an Army unit next to 
"31st Infantry Circle" but on their way accused asked Kim to get out 
near the Han River. At the time accused assured Kim that he was going 
to "fix everything out, 11 and asked Kim to bring the money to the office 
the next mornil:lg• Kim was unable to· get any money from Chane although 
he went to Chang's house every day for several days. Chang was unable 
to sell the cable and finally Kim was arrested by the 11 CID. 11 (R 47). 

On cross-examination Kim testified that he had been in Seoul and 
Yone Dong Po for about a year and that prior to that he had been in 
Pong Song City, North Korea, where he worked in a cornstarch factory. 
He left North Korea because it was very hard for him to live on his 
wages. He came directly to Seoul and stayed at a hotel. He stated he 
did not have relatives in South Korea, but added that his brother-in-
law helped him to live in Seoul. In addition when he left North Korea 
his family gave him money. Prior to the time he went to work.for · 
accused he secured income from occasional ,vork as a laborer (R 4 7, 48) • 
lfith reference to the cable transaction, he testified: · · 

11 Q. Kim, is it not a fact that you were the individual who went 
ahead and ma.de the deal for the cable and than when Lt Davis 
found out about it he ordered you to see to It that that cable 
was not removed from those cars? 

* * * A. No, it is not true. · 

* * * Q. Did Lt Davis tell you at any time that that cable was not to 
be removed from those cars? 

A. No, he did not.· 

Q. Did you report to Lt Davis the fact that cable had been removed 
from the cars? 

-; A.. Yes, I did. · . 

Q. Did he tell you at arv time to see that the cable was put 
back into the cars, after it had been removed? 

·A. ,Yes, he told me- once. 

Q. Did you tell him that the cable had been put back into the cars? 
0

A. No,· "I did not. 11 (R 49,,o) · . 

He then 'told Chang to put back all t;.he cable-but that was not done. Kim 
did not receive arv money from Chang on account of the transaction and 
did hot think that Chang had paid anyone else (R ,o). 
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Captain Thomas U. Lapatka, the officer in charge of 11 0peration 38n, 
testified that all "Operation 3811 property was property of the United 
States (R 73,81). In the course of his duties Captain Lapatka handled 
invoices pertaining to the various supplies comprising "Operation 3811 

(R 74). He had seen 80 drums of cable belonGing to 110peration 3811 in 
the Seoul 'Slectric Company yard. He was informed that the 80 drums had 
been shipped from Seoul to Yong Dong Po in three separate cars, two 
drums in Car Number 422, forty drums in Car Number 5784 and 38 in Car 
!Jumber 1869 (R 77). Subsequently Captain Lapatka found 38 of the drums 
in the Cho Il Comi)any ,,arehouse, 23 more in an old machinery shed in 
Yone Done; Po and 17 drums in Car Number- 5784. The two drums which were 
shipped to Yong Done Po in Car Number 422 were untouched. There were 
no drums in Car Number 1869 (R 74). The total valuation of the drums 
shipped in Car Numbers 5784 and 1869 as determined from the invoices 
together with an added fifteen percent for shippine chare;es was $14,317.50, 
and the total valuation of .61 drums of cable ,1as $11,580.50 (R 78). 

Lie;ht bulbs ranging in size from 40 watts to 1000 watts were packed 
500 to a case. The ·cheapest bulb paclrnd was worth seven cents. The 
value of a case of the cheapest bulbs would be ~;42.00 including carrying 
charges (R 81). 

On cross-examination, Captain Lapatka admitted that his only knowledge 
of the value of cable and light bulbs was obtained from invoices received 
by him from the Far East Com.,nand (R 82). 

f . 

Tfilliam Schuckhardt, Agent, 25th Criminal Investigation Detachment, 
testified that on 23 June, acting on information received, he found a 
quantity of electric cable hidden in the warehouse of the Chosun Cheong 
Ki Company. Subsequently, on the basis of information secured by investi
gation, accused was interrogated. Agents Enst0n and Leary participated 
with Schuckhardt in the interrogation and a stenographer was also present. 
Accused was advised. of his rights under Article of T;ar 24. On 27 June, 
accused made a statement in response to questions propounded to him. 
The statement was taken down by a stenographer in shorthand and trans
cribed. Schuckhardt identified Prosecution Exhibit 4 as the statement 
accused made on 27 June.' The statement was not read back to accused as 
he had previously stated that he did not desire to sign it. Schuckhardt 
stated t,hat to his lmowledge the statement reflected the questions asked 
and the answers made. Accused made another statement on 29 June. It 
,vas considered desirable to procure another statement in order to secure 
more information with reference to Daley. Prior to taking the second 
statement some mention was made of Communist activity but Schuckhardt 
did not know whether accused was induced to make the second statement 
to clear himself of complicity in Communist activity•. Schuckhardt 
identified Prosecution Exhibit 5 as the setond statement made by accused. 
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Like the first statement, i.t was taken down in shorthand by a stenographer 
and transcribed and Schuckhardt testified it reflected the questions 
asked and the answers made (R 86-91,93). 

Accused elected to testify as to the circumstance surrounding the 
making of his second statement. He testified that on 29 June he was 
taken to CID headquarters, where Agent Leary, in the presence of Agents 
Schuckhardt and Enston, tola him that the case being investigated had 
political implications, and that for accused to clear himself it would 
be necessary to clarify the other matter which had come up in" the 
investigation. Specifically, Leary told him that ·Kim, the interpreter,. 
and Lee,who worked at the Bache~or Officers' Quarters,were from North 
Korea and had both worked at the Pyongyang Cornstarch Factory, a Communist 
organization, manufacturing gun powder, and that there was every indica
tion that the two were sent to South Korea to conspire with South Koreans 
and the occupation forces "to entangle the occupation forces in black 
market activities and discredit them in the Southern Zone. 11 .Accused 
responded that regardless of what he might have done in Korea he had 
not conspired with any foreign agent to do anything harmful to the 
Government, and that he would make a second statement to clear himself 
of any suspicion,of disloyalty to the United States (R 91-92). On cross
examination accused admitted that his second statement was voluntarily 
made to clear up any political implications ·(R 92) • ' 

Both state~nts were introduced into evidence over objection (R 
93; Pros Exs 4 and 5) • 

.In the earlier statement, accused admitted that he knew Krause had 
removed ten.boxes of light bulbs from n0peration 38" boxcars and had 
given them to Lee, Ho Yong. · Accused denied, however, that Krause had 
acted on his orders. At one time Krause had given yen to accused but 
accused refused to tell wey he had accepted the yen and would not state 
how much yen he had received. At the time Krause had told accused that 
.the money was from Lee, Ho Yong, and accused assumed it was in payment 
for.electric light bulbs•. Accused gave the money to Lee ani told him 
to get it out of the "B~. 11 Accused denied that he gave the yen to Lee 
for the purpose of having it converted to military payment certificates, 
and denied.that he subsequentJ.y received military payment certificates 
from Lee~ Accused knew of another instance when Krause removed eleven 
cartons of light bulbs but did not recall giving Krause· any instructions 
in connection with the removal. He also denied knowledge of another 
taking of eight cases of light bulbs by Kim, Bong Choon an hour previous 
to the removal of the eleven cartons, or that he knew that the eight 
cases were given to Lee, Chin Sup. He could not recall that on the 
tran~action involving Lee, Chip Sup there was a shortage of bulbs and· 
that he gave Lee, Chin Sup an additional eleven cases of bulbs. He · 
denied receiving money from Kim, Bong Choon in cozmection with three 
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illegal sales of light bulbs taken from the boxcars at ;rong Dong Po 
Saki Siding. He denied discussing the sale of two cars of telephone 
wire, but claimed he had forbidden Kim to take any of the wire af~er 
Kim had asked pennission to take some. He adm1tted that Krause had told 
him that he (Krause) had given ½e ten _.cases of light bulbs. 

In his second statement accused related that in March, when 
"Operation 3811 started, ever;thing was going smoothly. He was approached 
by Krause who stated he was an emissary for Kim who wanted to purchase 
W:indow glass. lhis was approximately a week and a half after Kim had 
started working for him. Accused told Krause: 11 Nothing doing on the
window glass. 11 A lot of light bulbs were coming through and on the 
week following 28 April Kim approached accus~d with a proposition on 
light bulbs. At the time accused needed some cash and assented. Accused 
believed that Kim took eight cases of lights at the time but was not 
sure as he did not witness the taking. ! Later accused was notified that 
Kim had come back and had taken more cases. Accused 11 raised hell about 
that," but subsided as he figured he was "over a .barrel.• He subsequently 
entered into a deal with Lee and had Krause·accompany Lee when the latter 
took some light bulbs in order to insure that payment was made. Krause 
received 200,000 yen from Lee which he turned over to. accused. The 
same night accused returned the 200,000 yen to Lee to convert into military 
payment certificates. Lee later claimed he used the money to bribe some 
policemen and accused actually received 1nothing on_ the t~ansaction. 

,A short time later Kim suggested a deal in wire to accused. _Accused 
talked the matter over with Daley and ari agreement was attained. Further 

, talks took place between accused and Kim but the latter could not state 
what price he could get. Three or four nights after their first conversa
tion Daley and accused agreed that the wire would be taken the following 
day. At three o 1clock'in the morning Daley and accused went to Yopg 
Dong Po and removed the car cards from the ca~ and they arranged to be 
at Yong Dong Po in the morning! to alleviate any suspicions the Koreans 
might have about the removal of the wire. Kim, however, had the cars 
shifted to the Saki Siding.·.· During the day, accused had business at 

.the Engineer Supply Yard and was there "\'Then Kim came to him and told 
him that the Korean station guards had interrupted the taking of the 
cable. Accused refusect' to go to the scene and told Kim to drop the 
matter•. Later on accµsed told Kim to bring the cable back and when 

_accused was subsequently informed by Krause that.the cars involved 
were sealed up tightly, he believed that everything was all right. It 
was not until four or five days later, when Kim told him that the money 

_for the cable would be forthcoming, that accused realized the cable had 
not been returned. · 

Accused also admitted that three months earlier he had sold a 
couple of-cases of soap to Kim for sixty dollars. 

9 

http:glass.11


{320)-

4. Evidence for the defense. 

Accused after being apprised of his riehts elected to make ·an 
unsvrnrn statement. He stated that he was a high· school graduate and 
had attended college for six months. He married when he left college 
and has three children, the eldest being eleven years of age and the 
youngest., a year and a half. He worked six months for a municipal power. 
company and was laid up for a year with injuries. In 1938 he went to 
work on the VvPA as a laborer and when he quit the iiPA in 1939 he went 
to work for the Erie Railroad. He was working as a conductor when he 
enlisted in the Arllzy' in 1942. He was graduated from CX::S in November 
1944. He had foreign service in the Philippines and Korea from August 
1945 to April 1946., and was discharged in May 1946. He was recalled to 
active duty in January 1947 and in January 1948 was sent to Korea. His 
last efficiency rating which was given at Camp Stoneman was 6.1. ·His 
ratings prior to discharge had ranged from 3.4 to 5.0. He· had never 
been in trouble before either in civilian life or in the Arllzy'. 

With reference to the merits of .the.case he stated: 

11 I am not trying to justify IIzy' position here or trying to 
excuse myself. Because of financial difficulties., I allowed 
myself to become involved in the situation I find llzy'self in-
something that was done on the spur of the moment. AlJ. I ask 
now is the court 1s consideration. 11 (R 95). 

No witnesses were introduced by the defense. 

5. Accused was found guilty of l&.rceny, in conjunction with 
named confederates., du.ring the period extending from 5 May 1948 to 8 
June 1948.,--of ·20.,000 light bulbs of a value in excess of fifty dollars., 
property of the United State~ (Chg I, Spec 2). The evidence shows that 
during the.period in question accused was trainmaster at Yong Dong Po., 
Korea., and that boxcars containing 11 0peration 3511 supplies were located 
in the train yard at Yong Dong Po. "Operation 3811 supplies were property 
of the United States destined to be shipped to North Korea in payment 
for electric power furnished to South Korea. About the first part of 
:MaY. accused, in consideration of a debt of 1,30.,000 yen owing to Lee., .Chin 
Sup and a payment of. $1,000.00, authorized the acquisition of a total of 
nineteen cases of electric light bulbs ori two occasions by Lee., Chin Sup. 
The ni~eteen cases each marked 11 0peration 38'! were taken from boxcars 
at Yong Dong Po. In this·transaction Kim., Bong Choon, accused's inter
preter., acted as broker and was present when the bulbs were taken. On 
the second. taking by Lee, Chin Sup, Private First Class Johnny Krause 
was present to insure that Lee, Chin Sup did not take more than the 
agreed ~r of cases. · ·· · - ~ 

On two occasions, the first in the early part of May and the other 
a month later., accused utilized the services of Lee, Ho Yone, a 11 B0~11 
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attendant, to sell electric light bulbs. Lee, Ho Yong was successful 
on both occasions and a total of 21 cases of light bulbs were taken 
from boxcars assigned to "Operation 3811 and turned over to the purchaser. 
Krause was present at each taking pursuant to accused's instructions. 
Other testimony established that light bulbs rrere packed 500 to a case. 

The evidence justifies the findings of the court that accused did 
in conjunction ·with the named confederates, feloniously take, steal, and 
carry mray 20,000 light bulbs, property of the United States. The legal 
sufficiency of the finding as to value will be hereinafter discussed. 

Accused was found euilty of conspiring with one Daley and Kim, Bong 
Choon to defraud the United States by agreeing to steal and sell 78 reels 
of lead covered air cabie of a value of about $14,000.00, property of 
the United States, and of the commission of acts of stealing and selling 
in connection therewith (Chg II, Spec l); of the larceny of 61 of the 
reels of a value of about ~11,000.00 (Chg I, Spec 3); and of the wrong
ful sale of 78 drwn_s of cable of a value of about ~?14,000.00 (Chg II, 
Spec 2). The evidence outside accused's confession shows that accused 
and his interpreter, Kim, Bong Choon, discussed the sale of two boxcars 
of 11 0peration 3811 cable. The two boxcars in question contained 78 reels 
of lead covered air cable. Kim secured a purchaser and subsequently, 
pursuant to the purchase agreement, 61 dr_ums of cable were removed from 
the two boxcars. Thus were shown an unlawful combination of at least 
two persons for the purpose alleged, and the connection of accused 
therewith, and the unlawful sale and larceny alleged. The evidence 
without accused's confession was sufficient to sustain the findings of 
guilty under consideration with the exce-ption of Daley's complicity, 
and the findings as to value. The latter will be subsequently discussed. 
Daley's complicity in the conspiracy, sale, and larceny-was established 
by accused's confession. The evidence hitherto related justified the 
consideration of accused's confession by the-court (United Sta~es v. 
DiOrio, 159 F.2d 938). · 

Testimony as to the value of the eoods involved in the findines 0£ 
gu.ilty hitherto discussed were given by the officer in charge of the 
project·from which the goods were taken. This officer testified that 
his knowledge of the value of the eoods taken vras acquired from invoices 
furnished him by the Far East Command. By way of interpolation it may 
be explained that the stolen cable was; and ~he stolen bu~bs were pro~bly, 
marrufactured in Japan under the occupation authorities. 1le have in this 
case, therefore, no Department of the A.rrrry price lists from which guidance 
may be had for a correct valuation of the goods involved. In determining 
whether the correct value of·the goods involved has been attained by 
the court we must, therefore, determine the competency of the evidence 
of value. Captain La.patka gave as the value of the goods their cost 
to the Government plus the added costs crf transportation, presumably to 

.Yong Dong Po, the place where they were stolen, In other words the · 
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value he assi~ned was the cost to the Government of ~ettine similar 
~oods to the same place. 

It would not be consistent with the exercise of common sense to 
require any other standard of value in this case, particularly a standard 
of market value. 1\otice may be taken of the unsettled economic condi
tions existing in Korea, of the circumstance that the local economy is 
supported by transfusions of PJnerican supplies, that a market in the 
sense with .-,hich vre are familiar does not exist, and that a sale of the 
goods involved here, untainted by larceny,.-,ould result in the setting of 
a value :tar in excess of that found. 

ile !l!USt then consider whether Captain Lapatka was qualified to give 
testimony to such value. Ue are of the opinion that he was. Yfo believe 
that the test of the competency of a witness to testify as to value has 
been correctly stated in ifoitney v. Thatcher, 117 Mass 53, Section 719, 
"i{i~ore on Dvidence, 3rd Edition: 

11 It is not necessary, in order to ·qualify one to r;ive an 
opinion as to values, that his informz.tion should be of such 
a direct· character as would make it competent in itself as 
primary e'{idence. It is the experience which he acquires in 
the ordinary conduct of affairs, and from means of information 
such as are usually relied on by men en~aeed in business for 
the conduct of that business, that qualifies him to testify.n 

Under the rule enunciated we believe clearly that the witness was 
qualified to testify as to value~ The witness was in charge of a 
project transporting goods to North Korea and his liability in connection 
with the project was measured by the value of the goods.involved.· In 
the absence of anytping indicating that he protested that the liability 
imposed upon him was too great, it must be.presumed that the correct 
assessment v1as made. In the conduct of his business, the transportati,sm 
of eovernment goods, the witness, in measuring his liability in connection 
.therewith, relied upon the information upon which one in his position 
would usually rely. ne are of the opinion that Captain La.patka 1 s testi-· 
mony as to value was competent and supported the findin8s of the court 
as to value. 

Fina..l.ly accused was found guilty of the wrongful sale to un
authorized persons of two cases of soap of American manufacture in viola
tion of Circular 39, Headquarters USAFIK, 24 1!arch 1947 (A.dd Chg, Spec). 
The prohibitions contained therein are matters of importance, directive 
in nature and evidently of permanent duration and as such became part 
of the written military law, .and accused was chargeable with notice 
of the prohibitions (CH 291176., Besdine, 18 BR (ETO) 181,186). Among 
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other prohibitions of Circular 39 is the followinc;: "Tradine in 
American Goods with other than .::.merican personnel or authorized 
personnel. 11 

f.merican personnel are defined as 11All persons of whatever 
nationality who are subject to military law as defined in Article of 
~'iar 2. 11 

Authorized personnel are "All persons who are authorized by law 
or regulation to make purchases at Army sales stores, commissaries, 
or exchanges." 

And unauthorized personnel are "Persons not de.fined as American 
personnel or authorized personnel." 

American goods are defined as "any eoods, wares, merchandise, or 
other personal property. of any kind Y,hich either: · 

11 (1) Are of American origin, growth, production, or 
ma.nufacture. 11 

The record of trial shows that at the time and place alleged accused, 
with Kim, Bone Choon acting as broker, sold two cases of soap to one Lee, 
Chin Sup, a Korean national vrho vras not authorized to make purchases at 
Army sales stores, connnissaries or post exchanges. The record otherwise 
shows that the soap in question was packed in. cartons bearine the legend 
"Hard Soap11 and ,ras of the t;ype of soap connnonly known as 11 G.I. soap." 
It must be concluded that the soap in question was of American produc
tion. The findings of guilty of the Additional Charge and its Specifica-
tion are warranted by the evidence. • 

6. Accused made two pretrial statements which were reduced to 
,TI'iting but were not signed ':by him. The statements were taken down 
·and transcribed by a stenographer who was .iot called as a witness. A 

11 C.r.n. 11 agent who was present at the times the two statements were made 
by accused tesiified ~hat the two transcribed statements reproduced the 
questioas asked of and the answers made by accused. The statements as 
transcribed were not read to accused. The two transcribed statements 
uere admitted in evidence•. There was ~o oral testimony as to the state
ments made by accused. W'e are of the opinion that the lack of signature 
by accused and the circumstance that·the transcribed statements were not 
read to accused, are not impediments to the admissibility or the trans
cribed statements into evidence. While it may be preferable to have 
the steno.grapher who took and transcribed the statemants judicially 
authenticate the statements, and better practice to have had the ~ 
transcribed statements read to accused, if, as in this case, t~' 
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evidence shows that the transcribed statements accurately reflect what 
was said by accused, the transcribed statements represent the best 
evidence of what accused said. Likewise the refusal of aGcused to 
sign the statements is not an impedi.ment to its admissibility. A. 
similar factual situation was considered in State v. Donatello, 148 A 
776, 106 N.J.L. 391 and the court stated: 

· "And where as here, a confession of accused, made 
voluntarily, which was reduced to writing by another person, 
but which the defend.ant refused to sign, when it Y,as presented 
to him for that purpose, 'until he sees his counsel' or 1on 
the advice of counsel, 1 and for no other reason, it was not 
prejudicial error to admit such v.ritten confession, it ap?ear
ing that the writing was clearly proved, before its admission. 
in evidence, to be entirely accurate, with no evidence -- not 
even a suegestion -that there was any inaccuracy in the v,Titing, 
although the accused was accorded ample opportunity if he could. 
In this connection it is to be borne in mind that the funda-
mental object of proof of a confession is to render it trustvmrthy. 11 

The defense further attacked the admissibility of accused's second 
statement on the ground that it was involuntary. Taking at face value 
accused's version of the circumstances surrounding the making of his 
second statement we are of the opinion that the statement was voluntary 
and·c9mpetent. Accused testified that he was told of the probability 
that two of the Koreans implicated vdth him in his offenses were communist 
agents bent upon discrediting the United States A:rmy Forces occupying 
Korea, and that accused should clear himself of complicity in any suc}:l 
plot. Accused made his second statement for the purpose of clearing 
himself of any suspicion of disloyalty. 

Confessions induced by threat or promises of reward are incompetent, 
and generally speaking there are two grounds for holding confessions so 
iniuced as incompetent, the constitutional right against self-incrimina
tion, and the fear that the confession improperly in:luced might not be 
tru.e. In this case neither of the two grounds of incompetency are 
present., In the first place accused was not threatened or compelled to 
JM.ke $ statement in order to avoid prosecution for.disloyalty. Thus 
incompetency on the ground that accused's constitutional privilege 
against self-incrimination was infringed is without foundation. Similarly 
there is ~o evidence of bargaining. There is no complaint that accused, 
being aware that he had in tact been disloyal, had struck a bargain by 
which in return for his confession to the offenses here charged he had 
been assured-that he would not be'prosecuted for disloyalty. There is 
no basis, therefore, for a belief that accused ma.de a fal'se confession 

. for.the p~rpq~e of evading a prosecution for disloyalty, and no other 
reason may be advanced upon which a doubt as to the veracity of the 

14 



I 

staterr.ent may be rosed. Since the confession was not compelled, and 
since the verity ol' the confession is not open to attack, it cannot 
be said there existed any impediment to its admission in evidence. 

7. Accused after beinr; apprised of his rights to testify, or to 
make an unsworn statement, or to remain silent, elected to make an 
unm-rorn statement. After recounting his personal history, both 
civilian and military, he stated 11 Because of financial difficulties, 

allowed myself to become involved in the situation I find myself in 
- - someth:Lng that was done on the spur of the moment." This statement 
made before the court is subject to but one interpretation, an admission 
of [P.lilt of the offenses charged and as such could be considered by the 
court as evidence (Par 76, ECi•i 1928; C1I 237487, Lemley, 2h BR 11,18; 
CH 2.52086, Kissell, 33 BR 331,339; Ct.I 260491, Dessenberger, 39 BR 287, 
291). 

8. Original Charge II, containing two specifications, ,ras laid 
under Article of 1far 96, as was the Additional Charge containing one 
specification. There were .findings of guilty of all specifications of 
the two Charges under consider:ation, a finding of viilty of the Addition
al Charge, but no finding as to Charge II. A finding as to a charge 
is determined by and contingent upon the findings as to the specifica
tion contained in the charge, and in the case of, a charge containing. 
more than one specification a finding of guilty of one specification 
and not guilty of the other specifications necessitates a criminatory 
finding as to the Charge (Par 78b, I.ICM 1928, p.64). :.:hen, as in this 
case, no finding is made as to the Charge although criminato!"J find-
ings are made as to_the Specifications, there is no prejudice to the 
substantial riehts of accused (CM 241956, Blount, 26 BR 371,373). 
accused's criminal liability is determined by the findings as to the 
Specifications. 

9. Accused's personal history as disclosed in his unsworn state-' 
ment has been hereinbefore set forth and since it is in substantial 
accord v1ith Department of the Army records it is unnecessary again to 
recount it. 

10. The court was legally constituted and had jurisdiction of 
the person and of the offenses. No errors injuriously affecting the 
substantial rights of accused were committed during the trial. In the. 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant confirma
tion of the sentence. A sentence to dismissal, forfeiture of all pay 
and allowances due or to become due, and confinement at hard labor for 
three years is authorized upon conviction of violations of Articles of 
;·i"ar 93 and 96. 

. e:o:~ Judge Advocate 

~ ::::::::: 
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CSJAGH CM 333181 1st Ind 
.,.,

JAGO, Department or the Army, Washington 25, D. c. ,U 

TO: The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated M:l.y 26, 1945, 
there are transmitted herewith for your action the record or trial 
and the opinion of the Board of Review in the case of First Lieutenant 
Morgan w. Davis, Jr• ., 01948577, Transportation Corps, 500th Railroad 
Grand Division, United States Army Military Government in Korea. 

2. Upon trial by general court-martial this officer was found 
guilty or larceny of twenty light bulbs, property or the United States 
or a value of about twenty dollars (Chg I., Spec l); larceny, in con
junction with named confederates., of twenty thousand light bulbs 
property of the United States of a value in excess of fifty dollars 
(Chg I., Spec 2); larceny, in conjunction with named confederates, 
o:t 61 drums of cable., property or the United States, of a value of 
about $11,000.00 (Chg I, Spec .3), in violation of ~icle of Vlar 93J 
conspiracy to defraud the United States by stealing and selling 71 
drums o·:r cable., property of the United States., or a value of $14.,000.00 
{Chg II., Spec 1); wrongful sale of 71 drums o:t cable (Chg II, Spec 2) J 
and wrongful sale of American produced goods in violation or standing 
orders {Add Chg., Spec), in violation of Article of War 96. No evidence 
of previous convictions -was introduced. He -was sentenced to be dis
missed the service, to forfeit all pay and allowances due or to become 
due., and to be con.tined at hard labor for three years. The reviewing 

·authority disapproved the findings of guilty o:t Specification l pf Charge I, 
approved the sentence, and forwarded the record of trial for action pur
suant to Article of ».r 48. 

3. .l SUJlllllary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board· is of the opinion that the 
record of trial is legally sufficient to support the findings o:t guilty
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. 

From March 1948 until after the dates of the alleged o.tfenses, 
accused ns traimnaster at Yong Dong Po, Korea, and as such had access 
to ma.teriallS belonging to the United States being transported by rail 
to North Korea intended as pa;yID8nt tor electric power being furnished 
to Southern Korea. The overall operation tor shipping materials to 
North Korea was entitled •operation 38.n In the period extending from 

May to 8 June 1948 accused, through the agency of two Korean employees, 
sold 20,000 light bulbs belonging to 11 0peration 38•. The bulbs, which 
were packed in case lots of 500, were taken .trom boxcars assigned to 
"Operation 38"; the services of an enlisted man were generally utilized 
by the accused in effecting the transactions. 
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In the early part or June 1948 two boxcars containing a total 
· of 78 drums of lead covered cable of a value or about $14,000.00 were 
at Yong Dong Po awaitipg shipment to North Korea. Accused in conjunction 
with one Daley, a civilian transportation official, and accused I s Korean 
interpreter, conspired to steal and s~ll the contents of the two boxcars. 
An agreement or sale was consumnated between accused and a Korean electrical 
contractor, pursuant to which the latter was to take the cable. The 
Korean contractor had unloaded 61 drums or cable when he was interrupted 
by- a Korean railroad employee. The 61 drums which had a value of about 

·$11,000.00 were subsequently recovered. 

In the early- part of April 1948 accused sold two cases of soap 
of American production to an Uilauthorized person in violation of a local 
directive. · 

Accused made an UllS"lfOrn staltement to the court in which he 
stated: 

11 I am not trying to justify my position here or trying 
to excuse myseU'. Because of financial difiiculties, I 
allowed myself to become involved. in the situation I find 
myself in - - something that was done on the spur or the 
moment. All I ask now is the court• s consideration." 

I 

4. Accused is thirty years of age, married and the rather or 
three minor children ranging in age from a year an:l a bal.f' to ten years. 
He is a high school graduate and completed six months or college work. 
In civilian life he was successively employed ·by the l'lPA and the Erie 
Railroad. He had enlisted service from November 1942 to November 1944 
when he was conunissioned a Second Lieutenant. He -.as subsequently 
promoted to First Lieutenant. Hens separated .from the service in 
April 1946 an:l returned to active- duty in January 1947. He had "roreign 
service in the Philippines· and Korea from .luguet 1945 to ~il 1946. 
His present foreign service i,Jl Korea extends from January 1948. His 
efficiency ratings or ree'ord are 9Excellent11 and 11Superior. 11 

5. I recomend that the sentence be con.firmed and carried into 
execution, and that. an appropriate United States Penitentiary be 
designated as the place of confinemnt. 

6. Inclosed is a f'orm of action designed to carry the foregoing 
recollllllendation into eff'eet, should such recommendation meet nth your 
approval. 

2 Incls THOMAS H. GREEN 
l. Record or trial Major General 

· 2. Form of action The Judge Advocate General 

( GCMO 1?9, ~ec 14, 1948). 
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(329) · DEPARTMENI' CIF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D.C. . 

17 C£C 1948CSJAGH Cll 333288 

U N I T E D S T. A T E S ) NURNBERG MILITARY POST. 
) 

v. ) Trial by G.c.:u:., convened at 
) Erlangen, Germaey, 23, 24 August 

First Lieutenant DA.LEW. ) 1948. Dismissal. 
SHORE, 0-1339399, Detachment )
"C" , 7810 Station Complement ) 
Unit, APO 66. ) 

HOLDING by the BOA.RD OF REVIEN 
WOLFE, BERKavITZ, and LYNJH, Judge Advocates . 

l. The record of trial in the case of the officer named above 
has been exarn1ned by the Board of Review. 

2. The accused was tried upon the following Charge and Specifica
tiona 

CHARGE z Violation o.t the 95th Article of war. -

Specifications In that First Lieu.tenant Dale w; Shore, Infantry, 
Detachment non, 7810 Station Complement Unit, contemptuously 
disregarding his obligations as an officer and a gentlemen, 

. did, at Erlangen in German;:,, during the night of 24-25 June 
1948, wickedly and lasciviously share his bed in the Bachelor 

·· Officers Quarters there with a woman (novr deceased), llrs. 
Bette Joe Griffin, the wife of Captain Harold F. Griffin, 
Field Artillery, ~ of the United States, who was on that . 
occasion well known to the said Lieutenant Shore as the wife 
of a then living officer in the Army of the United States. 

He pl~aded not guilty to and ;was found guilty of the Charge and Specifi
cation. No evidence of previous convictions_was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record o£ trial for action pursuant to 
Article of War 48. 

3. The evidence for the.prosecution shows that accused, a member 
of Detachment "C•, 7810th Station COlllP3ment Unit, .&PO 66, United States 
Anr:r, was in the milita.r,y service of the United States on 24 June 194a, 
and on the day of trial {R 9,14). 

During the morning or 24 June 1948, Mr~-. Bette '.roe Gril'f'in, the 
Wi!'e of Captain Harold F. Orilfin (R 10), attempted to commit suicide 
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in their home in Erlangen, Germany (R 52). That evening, at approximately 
8:00 p.m., as Captain Griffin was about to leave his home to spend a 
social evening without Mrs. Griffin., Herwick Kock., the Griffins' German 
houseman., suggested to Captain Griffin that since Mrs. Griffin was 
intoxicated and might again attempt suicide, he, Kock, be permitted to 
follow Mrs. Griffin in the event she left the house. Captain Griffin 
approved Kock 1s suggestion (R 52,23,24) •. Subsequent to Captain Griffin's 
departure., Mrs. Griffin also left the house and rode her bicycle to the 
residence of Dr. and Mrs. Marcus with whom she visited. Kock followed 
:Mrs. Griffin to the Marcus house a:r:rl remained with her while she was 
there., and when she returned to her own home at approximately 10:30 p.m• ., 
he accompanied her (R 50,52). Mrs. Griffin.then changed her clothes., 
left her home and proceeded on foot to the Erlangen Sub-Post Officers' 
Club in Erlangen. Kock followed Mrs. Griffin., and when he saw her en~r 
the Officers• Club., he returned to the Griffin home (R 50). 

It was about midnight on 24-25 June 1948 when Mrs. Griffin appeared 
in the lounge of the Officers' Club in an intoxicated condition. .Accused., 
who was the· Club Officer (R 20)., James H. Railey, the ma.nager of the 
snack bar, and Sergeant Chapman were drinking at the bar. Mrs. Griffin 
approached accused ani suggested that either she buy him a drink or he 
buy her one., and thereupon accused bought drinks for all present (R 20, 
30.,35). Shortly after 1:00 a.m., Mrs. Griffin asked accused if he could 
furnish her with a couch on which to sleep, and when accused replied 
that he would take her home, she left the room (R 30,33). Anxious to 
close. the Club at this time., accus~d telephoned the Griffin residence 
and was advised by Kock, the houseman., that Captain Griffin was not at 
home and that no transportation was available with which to come and get 

'11rs. Griffin. Accused then stated to Kock that he would bring her home 
in his car (R 31,51,53). Accused w~nt to Mrs. Griffin who was in a room 
in the Club adjoining the bar. After assisting- her down the stairs, 
and carrying her to his car, he placed her therein and drove away from 
the Club (R 31,41). · 

Captain Griffin, in the company of Lieutenant William E. HartJ.ine, 
spent the evening of 24 June 1948 and the early morning of 25 June 1948 
at the Grand Hotel in Nurnberg., Germany; and the French Club in Zirndorf., 
Germany (R 15) • At the Grand Hotel, Griffin and Hartline drank several · 
drinks, spoke to several people and watched the floor show 'When it was 
presented. They left the hotel when it closed ~nd went to the French 
Club where they satisfied their gastronomical wants with steak. After 
eating, they discovered that additional alcoholic libation was not 
procurabil.e since the bar had closed at 2:00 a.m. They departed from 
the French Club and returned to Erlangen where Lieutenant Hartline let 
Captain Griffin out at the Captain's home (R 15,24).

-. 

Captain Griffin entered his home and inquired of Kock, the houseman, 
as to the whereabouts of Yrs. Griffin. Info~ by Kock that :Mrs. 
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Griffin was at the Officers' dlub and that the accused bad called on 
the telephone and had stated that he would drive her home, Captain 
Griffin telephoned Lieutenant Hartline and reqi ested him to come to his 
home and drive him to the Officers' Club to get Mrs. Griffin (R 15,26, 
51). Lieutenant Hartline then came to Captain Griffin's home and from 
there transported him to the Officers' Club (R 15,51). They entered the 
Club and conducted a thorough but unsuccessful search for Mrs. Griffin, 
floor by floor and room by room (R 16,20,24,26). However, on the third 
floor of the Officers' Club, in one of the two rooms comprising accused's 
apartment, they saw and spoke with accused's fia.ncee, Miss Clara Traczenko, 
who was employed by the Officers• Club as cashier. Miss Traczenko had 
last seen accused in the Club below at approximately 8:00 p.m. on the 
previous evening (24 June 1948). He was dressed in his regular uniform 
at that time. She had come up to his apartment and was waiting for him 
to escort her to her home as was his usual custom since they had become 
engaged (R 21,35). 

•. 

Raving determined that Mrs. Griffin was not in the Officers I Club, 
Captain Griffin and Lieutenant Hartline returned to Captain Griffin's 
home. From there they proceeded to the Bachelor Officers' Quarters 
located on Oberst Drausnickstrasse, Erlangen, where all single male 
personnel of the Erlangen Sub-Post, 33rd Field Artillery Battalion and 
5th Field Artillery Battalion lived. From the Charge of Quarters they 
obtained the location of accused's billet and went to it (R 16,17). 
Captain Griffin kicked down the door which was secured by ,a chain nigli;-__ 
lock and rushed into the room. Lieutenant·Hartline, attempting to foll.OW" 
Captain Griffin into accused's room but momentarily :i:mpeded by the smashed 
door still attached to the door frame by the cha.in night-lock, heard 
what sounded like a light switch being snapped on, a window being opened 
and Captairl Griff'in1s shout of' "Stop, you son-of'-a-biteh, or I'll shoot. 11 

When Lieutenant Hartline f'inally ef'f'ected ms entrance into the room, 
it was lighted and Captain Griff'in was leaning out of' an outside window, 

. the sash of' which was slowly swinging shut. On a bed in the room under 
a pile of covers was Yrs. Grif'f'in•. Captain Grif'fin yanked the covers 
from Mrs. Griffin and she was revealed in. the nude except ;or her 
brassiere (R 17,18,28). In the room was feminine wearing apparel, 
consifrting of a black skirt and a pair of 11 lower underclothing," and 
mascu11:ire clothing consisting or a shade 33 "ETQII jacket with insignia 
o:£ a l.'irst lieutenant o:t Infantry thereon, a kha}d. shirt am. coat., and 
a pailr of shade 33 110.D.11 trousers. In the trousers were found several 
keys., a cigarette lighter, accused's brown leather wallet and AGO card 
and a small leather purse which Captain Griffin identified as Mrs. 
Griffin's. The Griffins and Lieutenant Hartline then left the Bachelor 

- Officers• Quarters, the Lieutenant taking with him the clothing and 
personal belongings which were found in the room (R 18). 

Lieutenant Hartline then drove Mrs. Griffin, clad only in her 
brassiere, and Captain Grif'fin from. the Bachelor Officers I Quarters 
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to their home. Upon arrival., Captain Griffin threw Mrs. Griffin and 
items of fend.nine wearing apparel out of the car (R W ,52). Captain 
Griffin took Mrs. Griffin into their home., dressed her and then he, 
she and Lieutenant Hartline returned to accused I s billet at the .Bachelor 
Officers' Quarters. From there., they proceeded to the Officers' Club 
a.rd when tmy entered accused.' s apartment at about 3 :JO o'clock in the 
morning·of 25 June 1948, they were accompanied by two military police
men (R 19.,20.,22.,28.,37.,43). 

At a time after Captain Griffin and Lieutenant Hartline had searched 
the Officers' Club for Mrs. Griffin and had from there departed., but 
prior to their return at approximately 3;30 a.m• ., Miss Traczenko., from 
a window in accused I s third fioor apartment in the Officers I Club., 
observed accused walking along the road toward the Club. When accused 
did not come directly to his quarters after entering the Club., Miss 
Traczenko went to 'the room on the floor :illlmediately below. There she 
found him dressed in a tee-shirt and fatigue trousers., lying on a 
couch (R 22,37). She in:iuced him to accompany her to his quarters 
on the fioor above., and shortly thereafter Captain Griffin, Mrs. Griffin, 
Lieutenant Hartline and the two military policemen entered the apartment. 
Captain Griffin indicated accused to the military policemen and' said, 
"This is the guy., take him boys.a He then walked up to accused who was 
sitting on a couch, called him a "Son-of-a-bitch" and other derogatory 
names, threatened to kill him if he .could and kicked him in the £ace. 
Accused assertively declared to Captain Griffin., in the presence of all 
assembled, that he was innocent of the commission of any wrongful act 
upon Mrs. Griffin and requested that Captain Griffin verify his assertion 
of innocence by asking Mrs. Griffin, "if he had done anything to her." 
Accused was given permission by the military policemen to change to a 
complete uniform after which he was taken to the Erlangen Military Police 
Station (R 20.,22.,38,43,45). 

It·was past 3:00 o'clock on the morning of 25 June 1948 when accused, 
accompanied. by the military policemen., the Griffins., and Li.eutenant 
Hartline., arrived at the Military Police Station. One of the group 
brought in a bundle of military clothing consisting of an ETO jacket1 

a pair of pants and a shirt. Corporal Joseph Pidel., on duty as desk 
sergeant., 'spoke with am took a statexoont from each of the Griffins and 
Lieutenant Hartlµie in the presence and hearing of the accused. Captain 
Griffin's statement identified accused as the person who had jiumped out 
of the window of the room. where Mrs. Griffin was found when he had 
kicked down the door to gain entrance., while Mrs. Griffin's st&\tement 
alleged that accused had promised to find her a place to sleep ,when she 
refused to allow him to take her home. Accused refused to make a state
ment., assigning as his reason for his refusal that Captain Griff'in had 
threatened his life (R 44,45,46). 
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At approximately J:30 a.m • ., Captain Leland H. Williams.,. the Officer 
of the Day at Erlangen Sub-Post during the period 24-25 June 1948., · 
arrived at the Military Police Station in response to a call. The desk 
sergeant gave Captain Williams a report and.the statements which he had 
taken .from each of the Griffins and Lieutenant Hartline. Captain 
WiJ 1 iams asked accused to read the statements and Captain Griffin and 
Lieutenant Hartline it they had any comment or changes to make in their 
respective statements. Mrs. Griffin's physical condition rendered her 
unable to read her statement. When he received no comments., Captain 
Williams arranged for Mrs. Griffin to be taken to a hospital and ordered 
the others to return to their quarters and stay there until sent for 
later in the morning by the Commanding Officer. Before leaving., accused 
acknowledged that he was the owner of the clothing which was at the 
Military Police Station (R 47.,48). 

Later., at noon on the same day., accused lunched and drank beer 
with Captain Griffin aIXi Lieutenant Hartline at the Officers' Mess at 
which time their relationship was cordial am there was 110 manifest or 
apparent feeling. of emnity on the part of Captain Griffin toward accused 
(R 27). 

On the day accused was brought to trial., Captain and Mrs. Griffin 
:were both deceased (R 10). 

4. The evidence adduced for the defense shows that accused was not 
living in the Bachelor Officers' Quarters on 24-25 June 1948 and had not 
lived there since March 1948. He was living at the Erlangen Sub-Post 
Officers' Club. He used the room assigned to him in the Bachelor 
Officers' Quarters only as a place to keep pa.rt o.f his clothes. However., 
First Lieu.tenant C. .A.. Arnold had ·spent several nights and weekends in 
the room at the Bachelor Officers I Quarters assigned to accused with and 
without accused.'s knowledge and permission (R 62.,66.,67) but Lieutenant 
Arnold had not used the room on the night of 24-25 June 1948 (R 68). 

The accused., after haring been'duly advised of his rights by the 
. court., elected to make an unsworn statement as follows: 

•.. •I only want to make a statement on two things. I wish to 
tell the court that I never have had sexual intercourse with 
Mrs. Griffin in any way., nor have I ever shared a bed with Mrs. 
Grif'fin. n (R 71). 

5. Accused was arraigned on the following Charge and Specifications 

CHARGE: Violation of' the 95th Article of war. 

Specification: In that First Lieutenant Dale w. Shore., Infantry., 
Detachment "C"., 7810 Station Complement Unit., contemptuously 

., 
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disregarding his obligations as an officer and a gentleman, 
did, at Erlangen in Germany, during the night of 24-25 June 
1948, wickedly and lasciviously share his bed in the Bachelor 
Officers' Quarters there with a woman (now deceased) who was 
on that occasion well kn~wn to the said Lieutenant Shore as 
the wife of a then living officer in the Army of the United 
States. 

Before pleading to the above Charge and Specification, the defense made 
a motion to strike the Specification on the ground that "it is so vague 
and indefinite that the defendant is unable to know with preciseness 
and exactitude what he is being charged with, that is to say, the name 
of the woman is not given here. 11 (R .5) Without ruling on the motion 
of the defense, the court asked the prosecution if it desired to amend 
the Specification. The prosecution, after taking a five-minute recess, 
advised the court that it wished to amend the Specification to read as 
follows: 

CHARGE: Violation of the 95th Article of War. 

Specification: In that First Lieutenant Dale \V. Shore, Infantry, 
Detachment "C", 7810 Station Complement Unit, contemptuously 
disregarding his obligations as an officer and a gentlemen, 
did., at Erlangen in Germany., during the night of 24-25 June 
1948., wickedly- and lasciviously share his bed in the Bachelor 
or.ricers Quarters there with a woman (now deceased), Mrs. 
Bette Joe Griffin, the wife of Captain. Harold F. Griffin, 
Field Artillery., Army or the United States, who was on that 
occasion well known to the said Lieutenant Shore as the wife 
of a then living officer in the Anrry of the United States. 

When the defense acknowledged that it had no objection to the Specifica
tion as amended; the court granted prosecution's motion to amend the 
Specification (R 7). The defense then stated to the court that it had 

' no challenges for cause, that it was satisfied with the court then serving, 
and that it did not desire to make a motion for a continuance. Thereupon., 
accused pleaded 11 not guilty" to the Amended Specification and the Cliarge 
(R 8). 

A careful and thorough examination of the specification which the 
defense .sou·ght to strike on the grounds of indefiniteness and uncertainty
shows that it fairly and sufficiently apprised the accused of the offense 
with which it was intended that he be charged. Further examination or the 
record ot trial and papers attached thereto indicates that the identity of 
_the woman whose name was init~ omitted .from the Specification was known 
to all interested parties at the time that the motion to strike was inter- ..• posed. Under such circumstances., the omi.ssion from the specification of 
the name ot the woman w:\.th whom it was alleged accused committed the 
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offense constituted merely an inartistic pleading. The omission, although 
a defec~ did not prejudice accused's substantial rights, inasmuch as it 
was cured by amendment of the specification upon arraignment with permission 
of the court and accused's expressed consent (CM 322052, Shamel, 71 BR 19, 
31). 

Accused, thereafter, declined an offer by the court to have the 
matter continued. Instead,- he joined issue and proceeded to trial on 
the merits. 

The action of the court was wholly in accordance with the procedure 
prescribed in such cases. The defective specification, which neverthe
less sufficiently and fairly. apprised the accused of the offense intended· 
to be charged, was brought to the court's attention by- the de.f'ense•s 
motion to strike. The court permitted the specification to be amended 
so as to cure the defect. An offense dirferent from the one origin&ll.y
charged was not thereby created so as to require complianae with Article 
of war 70. Upon the clear showing from all the circumsta.oces before the 
court that the accused had not in fact been misled in the preparation of 
his defense, which in the instant case was manifested by accused'•· 
declination of the offer of a continuance, the court properly proceeded 
with the trial (Para 73, MCM 1928,·p.57)• · 

6. We next, 0OI10ern ourselves with the competency of the evidence 
of record, e.mlusive of its legal su.f'!iciency to sustain the findings of 
guilty. Our examination of the record of trial shows that·on several 
occasions during the course of accused's trial, the trial court permitted 
the prosecution to introduce in evidence inadmissible and inoom,petent 
testimoey to none of which the de.tense interposed any objection. The 
testimoey deemed by us to have been admitted erroneously is aet forth 
bolowa · 

a. Lieutenant Hartline, & witneH for the proseoution, alter 
testi!ying that certain items ot male militaey: uniform were seen by him 
in the room where Mrs. Orit.t'in was found in bed, teati!ied am to what 
was found in said clothing as 1'ollow1 i 

"Q. Did you ,earch the clothing? 
.. 'A. Yes, I did, 

Q. What did. you !ind in the clothing? 
A, Key-1, varioua kind• ot key1, oig&Nttt lishter, a 

IJ'll&ll leather lliH which belonctto Mra. Grittin 
wh!oli wa1 Lien ied !Ithe Ca~ l_Gr!ll@ and a 
brown ieatlii:r mf I w~,t,R ( 18) 1und.8raoorina aipplbd),

. . 
b, Ol&ra '1'r&011tnko, a witnoH !or t~ pi-oHoution, was permitted 

to Sivt te1timo1V" H to 01:rt&:ln 1tAtOJ11tmt1 made in &OOUH4 1 • p:r..eno, 
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and hearing by Captain Griffin, who was not available as a witness at 
the time of trial by reason of his prior demise, and to accused I s reply 
thereto as follows: · 

11Q. Did Captain Grif±:in do a1iything? 
A. No, he turned to the MPs and told them, 1This is the guy, 

take him, boys', something like that. I cannot tell wit~ 
the same words he told. 

Q. Did he speak to Lt Shore? 
A.. Oh, yes, he called him names, 'you. so and so, 1 and half 

dozen other ones, and then he started towards him, and 
· kicked him in the face and said 'I'll kill you, if I 

can and I will be glad to do it. 1 

I 
Q. And then, what did Lt :3hore say? 
A. He said, 'Please, Captain don't do it. I-haven't done 

nothing. I can swear on a bible. · Ask your wife. 111 (R 38) 

It should also be noted that earlier in accused's trial Lieutenant 
HarUine, a. witness for.the prosecution, testified concerning this 
identical incident as follows: 

I 
11 Q. Who was with you at that particular time? 
A. Captain Griffin and two MPs. 

Q. Will you state to the court, what, if anything, transpired? 
A. I wal.ked into the room--in front---I was the first man 

in the r ocimt; behind me, Captain Griffin and behind him 
two MPs. As I walked in the door Lt Shore was sitting 
on this couch. Captain Griffin walked up in front of him 
and said something like, 'You dirty son-of-a-bitch' or 
words to that effect and kicked him in the face • . 

PRESIDENT: Kick~d who in the face? 

A. ,Kicked Lt Shore in the face. 

Q. At that particular moment, did Lt Shore make a statement? 
A. Yes, he did. 

Q. What did he say? 

DEFENSE: I-object. 

· · LAW- MEMBER: On what grounds. 

' 

DEFENSE: On grounds of hearsay. 
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LA.W MEMBER: Objection overruled. 

A. Lt Shore said., 'I didn't do anything to your wife. Ask 
her if I did anything to her'." (R 20). 

c. Corporal Joseph Pidel., a witness·for the prosecution., 
after giving evidence that he was the desk sergeant on duty at the 
Erla.ngen Military Police Station at the time that accused arrived there 
.accompanied by the two military policemen., the Griffins and Lieutenant 
Hartline, was allowed to testify to statements made in accused's presence 
and hearing by Captain Griffin.· The witness's testimony in that regard 
was as follows: . 

. . 
11 Q. Did you have any conversation with any of these people? 
A. I talked to all of them. 

Q. Was Lt Shore present when you spoke to these people? 
A. Yes. 

Q. Where was Lt Shore standing when you talked to these people? 
.A. He was standing on the· left side of my desk. 

Q• How far? 
A. About a foot and a half. 

Q. \Tho did you speak to first? 
A. Captain Griffin., I believe •. 

Q. What did Captain Griffin say? 
A. Captain Griffin told me he went to Lt Shore's billets., 

broke the door down and found Mrs. Griffin in bed there., 
and Lt Shore was supposed to have jumped out the window. 

Q. Did Captain Griffin say he. saw Lt Shore jump out the window? 
A. Yes. 

Q. Was Lt Shore standing close to. you when these words were 
· spoken? 

A. Yes. 

Q• Was he within hearing? 
A. Yes. 

·-
Q. Did he make any explanation? 
·A. He said nothing. 

,Q. ·Did you ask him i£ he had a.eything to say? 
A. He' said he did not want to make a statement., due to the 

fact the Captain threatened his life. 11• (R 45) 

9 



On cross-e.'Calllination Corporal Pidel was permitted by the court to 
testify to the statements made by Mrs. Griffin at the same time and 
place which testimony was as follows: 

11 Q. At the time you talked ,nth Captain Griffin, did you 
also talk to Mrs. Griffin? 

A. Yes. 

Q. What was her explanation as to what happened that night? 
A. She was up at the Club and got to feeling high. She went 

to Lt Shore and asked for a bed to sleep in. 

Q. Did she give any explanation why she asked Lt Shore for 
a bed rather than go home? 

PROSECUTION: I object. I believe it is entirely immaterial. 

LA.Vl MEMBER: Take the answer. Answer the question. 

A. Mrs. Griffin said· she asked Lt Shore for a bed, and the 
Lt said he would take her home and she did not want to go 
home, and after she had refused to go home, then, Lt Shore 
said he would try to find some place for her to sleep." 
(R 46). 

d. Captain !eland H. 1Jil1iams, a v,itness for the prosecution, _ 
who was officer of the day at Erlangen Sub-Post at the time of the 
occurrence of the incident under consideration, Yras µemitted to give 
testimony with reference to all the st,g,tements made in accused's presence 
and hearing at the military police station and of accused's actions when. 
confronted with them in transcribed form as follovrs: , 

"A. I was called down, and the desk sergeant told me what the 
situation was, and gave me reports of statements he had 
already taken. I read the statements and turned around 
and saw Mrs. Griffin sitting in a chair. So, after read
ing the statements, I asked Lt Shore to read the statements, 
also asked Captain Griffin and Lt Hartline--asked them if 
they had any coI!illents or changes to make in the statements. 
Mrs. Griffin was in such a condition she could not read 
the statements. Since there were no comments, I arranged 
for the military police to send.Mrs. Griffin to the 
hospital for medical attention and blood test. The 
officers, I told them to return to their quarters and 
stay there until the next morning when the Post Commander 
would send for them. Lt Shore asked to have his clothes 
checked--they were laying_ on the desk. I forget who 
checked the clothes, but I stood by with Lt Shore, and 
when he.checked the clothes, he identified his clothes 
and stated that there -rras one set of keys missing and one 
shoe." (R 47,48) 
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As to the underscored portion of' Lieutenant Hartline's testimony 
(a, supra), it is undeniable that it was hearsay and objectionable as 
such:--r:Ieutenant Hartline's statement to the effect that ·the leather 
purse belonged to Mrs. Griffin clearly was not based on his own knowledge 
but on the identification of' it by Captain Griffin and, therefore, that 
portion of the testimony which characterized the purse as the property 
of' Mrs. Griffin should have been excluded. 

The remainder of' the testimony indicated by us to have been 
erroneously admitted., namely, that relating to the statements which 
each of' the Griffins made in the presence and hearing of' accused (b., c, 
and£, supra), would also be inadmissible as hearsay since the authors· 
of the statements were not under oath, not subject to cross-examination 
and not available as witnesses so that the court might observe their 
demeanor (para 113§!.., MCM 1928), unless said testimony was admissible 
by virtue of' some other rule of' evidence. Although the record of trial 
furnishes no suggestion as to the legal basis or theory under which the 
trial court accepted the tender of' this teatimony., the circumstances 
under which Captain and Mrs. Griffin made their respective statements 
and the fact that the statements were incriminating., leads us to the 
conclusion that all concerned mistakenly believed that the said testi
mony was admissible because the incriminating statements concerned were 
made in the presence and hearing of the· accused. \ie proceed to examine 
the evidence on this assumption. 

It is generally recognized that when an inculpatory .and/or accusatory 
statement is made by a third party in the presence and hearing of one 
accused of' crime and is not denied, contradicted or objected to by him, 
both the statement and the fact of' his failure to deny are admissible 
against him as evidence of' his acquiescence in its truth. The incriminating 
statement is not objectionable as hearsay evidence because it is not 
offered to prove the fact asserted but to.show the reaction of the 
accused to it when it was ma.de (i/ha.rto~'s Criminal Evidence, 11th Ed,, 
Sec 656, Egan v. United States., 137 F.2d 369,380). Extreme care ani 

· caution must., however., be exercised by a court in receiving evidence 
of' statements ma.de by third parties in the presence and hearing of' an 
accused (Sld.skowski v. United States, 158 F.2d 177,181) for it is all too 
common an error to believe that everything said in the presence of an 
accused. is, ipso facto; admissible against him (Di.Carlo v. United States, 
6F.2d 364.,366). Thus, it has been held that it was error to admit in 
evidence the testimony of a witness to an :iJlcriminating statement of' a 
third party ma.de in his presence and hear:iJlg on the theory of' tacit or 
silent admission, when there is evidence that accused unequivocally denied 
the truth of the statement (Amezaga v. United States, 296 F. 915,916; 
Skiskowski v. United States,eplprt, 182); or.where his conduct or the 
substance or manner of' his r y o the :iJlcriminating statement made in 
his presence was not such that an admission, partial or otherwise., of 
the truth of' said statement could be inferred therefrom (Egan v. United 
States, 137 F!2d 369; State v. D1Adame, 86 Atl Rep 414,416). 

11 



{340) 

Considering 'Miss Traczenko I s testimony Q~., supra), in light of' 
the authoritative legal principles cited above, it is ciear that it was 
admitted erroneously. Captain Griffin's stateimnt, 11 This is the guy, 
take him boys, 11 made by him in accused I s presence to the military police
men who accompanied him when he returned to accused's Officers' Club 
apartment., was accusatory in nature. !n addition, it ident:U'ied accused 
to the military policemen as the object of their nocturnal call. How
ever, accused I s positive and unequivocal denial of criminality directly 
in response to Captain Griffin's accusation null:U'ied the possibility 
of inferring £rpm his conduct that he acquiesced in the truth thereof. 
Thus., Miss Traczenko' s testimony regarding Captain Griffin I s incriminating 
statement., retained its hearsay character., and the trial court erred when 
it eventual.l.y developed that accused had denied its truth by considering 
it in arriving at its findings. 

With reference to the testimony oif Corporal Pidel and Captain 
Williams concerning the incriminating statements made· by Captain am 
:Mrs. Griffin in accused I s presence at .the Erlangen Military Police 
Station., and which statements accused did not refute., contradict or 
deny (!?_and~., supta)., the record of trial shows that accused., if not 
in technical arres ., was in effectual custod;y at the time the said 
incriminating statements were made. Although judicial opinion differs 
widely as to whether an inculpatory and/or accusatory statement made 
in the presence and hearing of a persop accused of crime who is in 
arrest or custody is admissible against him (2 Wharton's Criminal 
Evidence., 11th Ed., Sec 661)., the Board of Review and the federal courts 
have taken the view that when an accused is under arrest or in custody., 
and a statement which tends to incriminate or implicate him is ma.de in 
his presence., he is under no duty to deey or make aey statement concern
ing the crime charged., and that such state of arrest or custody effectively 
precludes the admission in evidence against him of the incriminating state
ment not denied by him., or of the fact that he remained silent waen 
the incriminating statement -,as made in his presence and hearing (cu 
248464., Ada.ms., 3l BR 29.3,295; CM 270871., Shirley and Wright, 45 BR 351., 
356; Yepv:-11nited States, 83-F2d 41..,4.3 and cases cited thereunderJ 
United States v. Lo Biondo et al• ., 1.35 F2d 1.30.,131). The basis of this 
view is that it is common lmowledge that a person under arrest serves · 
his purpose best by remaining silent., and that., therefore., an accused's 
silence in the face or an incriminating statement made in his presence 
does not raise an :inference that he acquiesces in the truth thereof'., 
but rather that he had elected to stand on his constitutional.rights 
to remain silent (2 n'harton 1s Criminal Evidence., 11th Ed., Sec 661). 

Thus., it becomes clear that the testimony of' Corporal Pidel (~., 
~)., and Captain Williams (d., apra); insofar as it related to the 
Iiicrll!QJlating statements ma.de by- aptain and Mrs~ Gril'fin., respectively., 
in accused I s presence and hearing which was incompetent as hearsay: was ... 
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not admissible as a tacit or silent admission of accused for the reason 
that he vras in custody at the time the statements were nade. tfnile in 
custody, accused was under no duty to deny, refute or contradict the 
incriminating statement of Captain Griffin which .identified him as the 
person who was in the Bachelor Officers' Quarters' room where Mrs. Griffin 
was found and who departed therefrom by vray of the window when Captain 
Griffin kicked down the room door; nor was accused required to reply to 
the statement of }[rs. Griffin that he had promised to find her a place 
to sleep; nor did accused have to comment on these statements after they 
had been reduced to writing and Captain ::1illiams handed them to him for 
examination. Accused was fully within his rights as a person in custody 
being char&ed with an offense to refuse to make a statement to Corporal 
Pidel concerning the offense in the .face of the incrirninatine statements 
of Captain and Mrs. Griffin. Likewise, it was his right to remain 
silent and to make no comment or denial after reading said statements, 
and neither his refusal to make a statement of his own nor his failure 

. to deny the statements of Captain and Mrs. Griffin when they were read 
by him constituted acquiescence by him in their truth or rendered them 
admissible against him. 

7. The record of trial does not contain an express waiver, oral 
or written, by the defense of its right to object to the incompetent 
testimony set forth in paragraph 6a, b, c and d, supra, nor is there 
any indication that the defense understood its-right to object thereto 
an~ did not desire to assert it. In such a case, the failure of the 
defense to object to the admission of the incompetent evidence does 
not constitute a waiver of the right to object and render the error 
harmless (para 126c, MCM 1928; CM 231727, iialton, 18 BR 289,294; CM 
238557, TI'hit.rord, 24 BR 281,282) • 

•8. Having shown that accused's conviction of the offense charged 
was based on a body of evidence partially illegal, and further that 
accused did not waive his right to object to said illegal evidence, 
the prime question to be determined is whether the admission o.r the 
illegal evidence ninjuriously affected the substantial rights of the 
accused" within the purview of Article of 1Tar 37. In CM 300644, Pheil,
4 BR (ETO) 91, a case involving the question of whether the erroneous" 
admission into evidence of an accused's confession prejudicially affected 
his substantial rights, the Board of Review ably stated the rule and test 
applicable in ruch cases at page 104 in the following language: 

"The rule governing·such situation has been succinctly stated: 

. 1It is not necessarily to be implied that the substantial 
rights of the accused have been injuriously affected by 

,the admission of incompetent testilllony; nor is the absence 
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of such prejudice to be implied from the fact that even 
after the illegal testimony had been excluded enough legal 
evidence remains to support a conviction. The revie-wer 
must, in justice to the accused, reach the conclusion that 
the legal evidence of itself substantially compelled a 
conviction. Then indeed, and not until then, can he say 
that the substantial rights of the accused were not pre
judiced by testimony which under the law should have been 
excluded. CM 127490 (1919): (Underscoring supplied). 

1The rule is that the reception in any substantial quantity 
of illegal evidence must be held to vitiate a finding of 
guilty on the charge to which such evidence :relates unless 
the legal evidence of record is of such quantity and quality 
as practically to compel in the minds of conscientious and 
reasonable men the finding of guilty. If such evidence is 
eliminated from the record and that which remains is not of 
sufficient probative force as virtually to compel a finding 
of guilty, the finding should be disapproved. CM 13041.5 
(1919). 1 (Dig Op JAG, 1912-30, sec 1284, p.634) (Underscoring 
supplied). • 

11The foregoing principles were elaborated in the dissenting 
opinion of Colonel Archibald King in CM 211829, Parnell. Colonel 
King's opinion was awroved by The Judge Advocate General and 
formed the basis of the subsequent action of the Secretary of Uar. 

11The fate of the accused in the instant case is not to be 
determined by the simple expedient of separating the legal evidence 
from the illegal evidence and then evaluating the legal evidence 
as to its sufficiency to sustain the findings. Such process would 
be an over simplif'ication and would wholly ignore the actualities 
of the trial. The court had before it both legal and illegal 
evidence. It is an impossibility for the Board of Review to measure 
the innuence of the illegal evidence upon the court, and should it 
attempt to do so it would be usurping the functions of the court · 
. (CM ETO 132, Kelly and~). A reviewer in considering the record 
of trial to determine whether the 'legal evidence of itself sub-
stant~ compelled a conviction• cannot ignore the impact upon 
the mind of the court of the illegal evidence. For this reason · 
the Board of Review in CM 127490 (supra) particularly qualified 
its pronouncement by the statement •nor is the absence of such 
prejudice to be implied from the fact that even after the illegal 
testimo bas been excluded enough le al evidence remains to su rt 
a conviction.• erscoring supplie • An accused has not received 
a fair and impartial trial if his conviction is based upon a body 
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of evidenceJart of which is legal and, which stand.Ul.g alone 
possesses o y sufficient weight to tip the scales in favor 
of its sufficiency but does not contain the robust quality 
of moral certainty and determinativeness, and part of which 
is illegal composed of confessions which are some of the 
'strongest forms of proof known to law.' The Board of Review 
undoubtedly had this situation in mind when it adopted the 
qualification last quoted in its holding CM 127490 (supra).n 

It is for·the Board of.Review to determine, by applying the test 
laid d0l9ll above, whether the residuum of legal evidence, by itself, 
which remains in the record of trial after the illegal evidence has 
been eliminated therefrom, is or is not "of sufficient probative force 
as virtua~ to compel a finding of guilty (CM 130la.5, idpra) .n Were 
we to regard the record of trial in light of all the ev· ence therein 
contained, it would show that when Captain Griffin effected his violent 
entrance into the room assigned to accused at the Bachelor Officers' 
quarters, accused fled therefrom byway of the windo.-; that the 
practically nude Mrs. Griffin was found reposing in bed in the room; 
and that male military clothing of a first lieutenant of Infantry found 
in the room contained accused's AGO card and leather -wallet and Mrs. 
Griffin's leather purse. Such a body of evidence supplied more than 
ample basis for the court to conclude that accused wickedly and 
lasciviously shared his bed with Mrs. Griffin at the time and place 
alleged. Indeed, its f'orce£ulness was sufficient, to exclude "a.ey · 
fair and rational h;ypothesis except guilt11 (para 78!,, MCM ;l.928) and to 
dissipate aey presumption of innocence. However, when the erroneously 
admitted testimony is expunged, the probative potency of the legal 
evidence of record is 'fastly diminished. The record of trial then 
merely shovrs that Mrs. Griffin left the Officers' Club with accused; 
that she was later found practically nude in bed in a Bachelor Officers' 
Quarters' room assigned to accused; that in said room was found an 
Infantry first lieutenant's uniform containing items of personal 
property belonging to accused; and that accused subsequently returned 
to the Officers I Club and was ·round in a room therein reclining on a 
·couch and attired in a tee-shirt and fatigue trousers. 

Although this is wholly circumstantia:l. evidence, it might, nave~ 
theless, have been sufficient to support the findings of' guilty (CY 
286524, ,lllltler, 17 BR (ETO) 23,27) if the record of trial had not been 
initially tainted by the admission of incanpetent evidence. But once 
aey substantial quantity of illegal evidence is received at the trial 
of an accused, more than a determination that the legal evidence of 
record is sufficient to support the finllngs of guilty is req~ed it 
the· reception of the illegal evidence is not to be held to vitiate said 
findings. The test laid down in the ~ case, supra., is that the 
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remaining legal evidence must be "of such quantity and quality as 
practically to compel in the minds of'conscientious and reasonable men 
the finding of guilty41 (p.105., citine; CM 130415). We asswne., without 
deciding., that after the illegal- eviderlce has been excluded., enough 
legal evidence remains of record to support the conviction and proceed 
to determine whether or not it 11 virtually,n· 11 substantially11 and 
npracticall:y-'1 11 compels" a finding of gullty. 

It may be said of the evidence of record., aliunde the illegal 
evidence., that it compels·the inference that accused brought Mrs. 
Griffin to his assigned Bachelor Officers I Quarters I room. Similar 
compulsion., however., is not present with reference to other essential 
elements of the offense charged., namely., that his purpose in so doing 
was "wicked and lascivious" and that Mrs. Griffin's occupancy of the bed 
in the room was in furtherance of that purpose. The vastly different 
evidential picture assumed by the record of trial when the illegal 
evidence is eliminated therefrom makes it at on~e apparent that the 
illegal evidence which showed that it was accused who fled from the room 
when Captain Griffin broke in., that Mrs. Griffin's leather purse., 'to
gether with personal. belongings of accused, was found in the military 
uniform in the room., and that accused remained silent in the face of 
incriminating statements made in his presence and hearing., provided 
the body of evidence which compelled the finding of accused's guilt of 
the. offense alleged. But with the exclusion of the illegal evidence 
from the record, not only is the forceful probative influence of the 
illegal evidence effaced, but its countervailing and nullifying effect 
on other legal evidence, favorable to the accused's cause,.is also 
removed. The re(?ord of trial, after the e:isclusion of the illegal 
evidence, then shows prosecution's witnesses to have testified that 
the person in the room with Mrs. Griffin was not identified (R 27, 29)., 
that there·v,ere no signs of 11'lfickedness" in the room when Mrs. Griffin 
was found (R 28), that there was no previous cordiality or intimacy 
between accused and Mrs. Griffin (R 23,40), and that accused and 
Captain Griffin convivially broke bread and drank beer in compa.rzy' 
of each other at noon following the incident (R 27). It also should -
be noted that the record of trial fails to show, other than by 
similarity t)f items_ and persons present, that the military clothing 
taken by Lieutenant Hartline from accused I s assigned Bachelor Officers 1 

Quarters I room (R 18) was the same clothing, of which accused claimed 
ownership at the Military Police Station (R 48)., or how accused was 
dressed at. the time he returned to the Officers i Club (R 36.,37). Thus, 
it is clear in the instant case that it was the illegal.evidence and 
its neutralizing and nullifying effect on other evidence of record which 
removed. all question of reasonable doubt from the mind of the court and 
that the legal evidence of record, standing alone., lacks that quality 
of certainty and determinativeness necessary to classify the remaining 
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legal evidence as "compelling" of a findine that accused wickedly ani 
lasciviously shared his bed with Mrs. Griffin at the time and place 
alleged. It is, therefore, the opinion of the Board of Review that 
the reception and admission.in evidence of the illegal evidence pre
judiced the w.bstantial rights of accused. 

9. The records of the Department of the A:rrrry show that accused 
is 32 years of age and married. He is a high school graduate. In 
civilian life he was a welder and diesel mechanic. He had enlisted 
service from 18 January 1945 to 1 November 1945 on which latter date 
he was commissioned a second lieutenant. He was subsequently promoted 
to first lieu.tenant 27 April 1947. His service in the European Theater. 
commenced on 6 January 1948. His efficiency reports of record show 
four ratings of •Excellent" and two of 11Superior.11 

10. The court was legally constituted and had jurisdiction of 
the person am the offense. For the reasons stated, the Board of 
Review holds the record of trial legally insufficient to support the 
findings of guilty and the sentence. 

e //~~-. . 0. W1t · 
.,Judge Advocate 

C. i. ~- 1 Judge Advocate 

, Judge Advocate f(jk-lr·-· 
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CSJAGH CLi 333288 1st Ind 

.. ' ~ . ·"' .·JAGO, Dept. of the Army, \;ashinston 25, D.C. 

TO: . Secretary of the Army 

1. In the case of First Lieutenant Dale W. Shore, 0-1339399, 
vetachment c, 7810 Station Complement Unit.; APO 66, attention is invited 
to the holding by the Board of Review that the record of trial is legally 
insufficient to support the findings of guilty and the sentence. I 
concur in the holding only in part. 

2. Accused was found guilty of a Specification laid under Article 
of ·;tar 95 alleging that 11 contemptuously disregarding his obligations as 
an officer and a gentleman" he did· 11wickedly and lasciviously share his 
bed in the Bachelor Officers Quarters11 with a noman known to be the wj.fe 
of another officer. The Board of Review is of the opinion that because 
of the erroneous admission in evidence of certain hearsay statements of 
the woman and her husband (both being deceased at the time of trial) 
the findings must fall in their entirety. It is my view that there is 
competent evidence, unaffected by hearsay, that, with a wicked purpose, 
accused shared his bed with the woman in that in his presence he per-
mitted her to occupy a bed in his quarters while she was extrenely 
drunk under circumstances indicating an intention to occupy the bed 
with her, and that his action was discreditable and violative of Article 
of Tlar 96. There is no adequate proof that he actually occupied the 
bed with the woman, and I do not, therefore, find sufficient basis for 
the finding that accused acted in contempt of his obligations, or 
lasciviously, or that he Y,as guilty of dishonorable conduct within the 
purvie-vr of Article of 17ar 95. The findings should be modified accordingly. 

J. The competent evidence shows that a Mrs. Griffin, wife of a 
Captain Griffin, went to an Officers' Club in Erlangen, Germany, of which 
accused was the officer in charge, and late at ni~ht, while very drunk, 
asked accused to find a bed on which she might sleep. He said he would 
take her to her home whereupon she left him. Later accused telephoned 
to her home and told a servant, the only person present, that he would 
bring Mrs. Griffin to her home nearby. He then led or carried her to 
his automobile and left the vicinity of the club. A short time later· 
Captain Griffin and another officer broke into,a room assigned to 
accused (but not habitually occupied by him) in a Bachelor Officers' 
Quarters some considerable distance from the Officers' Club • .i. noise 
such as nµ.ght be ma.de by the opening of a window in the room was heard 
after the door was broken, but ·before the witness to this fact effected 
entry. Mrs. Griffin was in a bed in the room, beneath covers. She was 
in the nude except for a brassiere. No visible signs of intercourse 
were observed. No one else was present. 



Captain Griffin, on breaking into the room, went to the window, 
leaned out and shouted a command to stop 11 or I'll shoot. 11 A blouse and 
trousers in the pockets of which articles belonging to accused, including 
an identification card bearing his name, were in the room. 

· At about 3:00 a.m., a short time after the room was rai~ed accused 
was found at the Officers I Club dressed in fatigue garments. Captain 
Griffin confronted him there, kicked him in the face, and threatened 
to kill him. Accused said II I didn I t do anything to your wife. Ask her 
if I did anything to her. 11 On the same day accused and Captain Griffin 
had lunch together and were apparently on friendly terms. · 

A witness testified for the prosecution (hearsay) that in the 
course of questioning at a Military Police station soon after the. 
disturbances,Captain Griffin stated that accused had been in the.room 
in the Bachelo_r Officers' Quarters with Mrs. Griffin and had jumped 
from the window. In response to questions by the defense this witness 
testified that Mrs. Griffin stated that she had refused to go to her 
home and that accused had then said that he would try to find her a 
place to sleep. 

Accused made an unsworn statement that he had never had intercourse 
with or shared a bed with Mrs. Griffin. 

4. Accused is a high school graduate., 32 years of age., who had 
enlisted service from 18 January 194.5 to l November J.945, on which 
latter date he was commissioned. His efficiency ratings;as an officer 
have been excellent and superior. 

,5. It is recommended that so much of the findings of guilty of 
the Specification as involves the words "contemptuously disregarding 
h_is obligations as an officer and a gentleman" and "lasciviously" be 
d'isa.pproved., that only so much of'the finding of guilty of the Charge': 
as involves a finding of guilty of violation of Article of War 96 be 
approved., and that the sentence be confirmed but comnnited to a reprimand 
and-forfeiture of $100 pay., and that the sentence as thus commuted be 
carried into execution. · · 

6.,. · I inclose herewith two forms of action: Form A to be used it' 
you agree with the holding by the Board of Review and Form B to be used 
in the event that you agree Yrith my recommendations. 

3 Incls THOMAS H. GREEN 
Record of trial Major General 

2 Form ct'·action - A . The Judge Advocate General. 
3 Form of action - B 
c aci!os;J~141949y:------
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DEPARTMEI'lr OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25. D.c. 

CSJAGK - CM 333420 

UNITED STATES ) YOKOHAPA· CO:M!4AND 
) 

v. ) Jria.l by G.C.M•• convened at .APO 503. 
) 10 September. 1948. Dismissal 

Captain ROBERT K. HUMMEL ) 
(0-40874). Eighth Army Trans- ) 
portation Section. AP? 503· ) 

OPINION of the BOA....TID OF REV'Itti 
. Judge AdvocatesSILVERS,_______________________BOOTH and LANNING. _..______ 

1. The record ot trial in the case of the officer named above has 
been examined by the Board of Ravi ew anl the Boa.rd submits this, its 
opinion. to The Judge Advocate General. 

2. The accused was tried ~pon the following charges and specifica
tions a 

I 

CHARGE Ia Violation of the 95th 'Article of liar. 

Specification la In that Captain Robert K Hummel. Transportation 
Corps, Eighth A:rrrry Transportation Section. APO 343, being then 
and there a married man, having a 1awi'ul wife living, did, at 
the Bachelor Officers' Quarters, Eighth .Ar~ Transportation School, 
in the vicinity of Tokyo, Eonshu. Japan. ·on or a.bout 24 Febr1,1a.ry 
1948, vrrongfully, dishonorably and unlawfully have sexual inter
course. with one. Jane PaJi.1D.8nter, a woman not his wife. 

Specification 2a In that Captain Robert K Hummel,•••, did, at or 
in the vicinity of Tokyo, Honshu, Japan, between 15 November 
1947 and 24 February 1948, openly» licentiously, wrongfully and 
unlawfully ocoupy·a bedroom in the Bachelor Officers' Quarters. 
at the Eighth A:rm:y Transportation School, .APO 181, with Jane 
Parmenter, a woman not his wife. 

CHARGE Ila Violation of the 96th Article of Yfar (Finding of not guilty). 

Specifications 1 a.ni 2 a (Findings of not guilty) • 

.ADDITIONAL CHARGEa Violation of the 96th Article of War. 

--· 
Specification la In that Captain Robert K. Hwnmel, •••, while 

officer of the day at the 8001st Transportation Corps Depot, 
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Al'O 503, did, at or ill the vicinity of Yokohama, Japan, on or 
about 22 I.Jay 1948, wrongfully have with him within the said 
depot area in a 1/4 ton truck, a woman, a Japanese national, 
to the prejudice of good order and military discipline. 

Specification 2 a In that Captain Robert K Hummel, ***, did, in 
the vicinity of Yokohama., Japan, on or about 22 1ay 1948, 
wrongfully transport a female Japanese national in a United 
States Government awned vehicle. 

He pleaded not guilty to all charges and specifications. He was found 
guilty of Charge I, the Additional Charge, and the specifications thereto, 
but; not gqilty of CharE;e II and its specifications. No evidence of previous 
convictions wa.s presented. Accused was sentenced to be dismiss~d the 
service. The reviewing authority approved the sentence and forwarded the 
record of trial for action pursuant to Article of '\"far 48. 

3. For the Prosecution 

It was stipulated by the prosecution and defense, accused specifically 
assentill{; thereto, that at a.11 times between the dates, 15 November 1947 
and 22 Itay 1948, the accused, Captain Robert K. Hummel, was lawfully married 
to Onita. W. Hummel and that she resided in Battle Creek, Nebraska. (R 10). 

On motion of the prosecution, and over the objection of defense counsel, 
the _court took judicial notice of Circular No. 133, lila.dquarters 8th Arzrv, 
dated 9 May 1946, which is as follows a · · 

11 HEADQUA..~EHS EIGRrn ARMY 
United States Army 

Office of the Conunanding General 
APO 343 . 

11 cmcULA.R 
UUliBER 133 9 May 1946 

TRANSPORTATIOU OF J.APAllESE IN GOVERNLSNT VEHICLES. 

"l. Section VI, Circular Ho.· 74, this headquarters, 
14 March 1946, is reso.inded• 

. "2. The 'transportation of Japanese females in United 
States Government vehicles is prohibited except in the follow
ing oases a 

a. Employees of the United States Government are 
authorized to be transported upon official business. 

b. Transportation of groups of Japanese by Red 
Cross representatives, special servioo o:f'ficers, or 
officers performing similar functions in sma.11 units. 
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when such tra.-isportation is for authorized social functions 
in troop locations. 

u3. In either of the exceptions authorized in paragraph 2, 
tho driver of the vehicle, or the offi car in charge of the oonvoy 
will bear a written authorization signed by the compaiv or higher 
unit commander authorizing this use of transportation. Authoriza
tion will not be general but will be specific for each trip. 

114. ·nothing in· the above exceptions will be construed as 
authorizing the tro.nsportation of Japanese females for the purpose 
of individual oompa~ or entertainment. (AG 45l)(D) 

11.BY COI.:iI..lA.llD OF LIEUTENA.lf.r GENERAL EICHELBERGER& 

OFFICIAL& CLOVIS E. BYERS 
Major General. GSC 
Chief of Staff' 

WARD W. COIQUEST 
Colonel, .AGD 
Adjutant General 

DISTRIBU'?IONa 1Z'' plus 
'A' 

CERTIFIED TRUE COPY 

/s/ George E. Slade, Mi.jor FA 
Investigating Officer" 

At about 0530 hours on the mornin~ of 15 November 1947. First Lieu
tenant Thomas L. Bell. Headquarters 8th Arrrw Transportation ·school, while 
engaged in the performance of his duty as officer of the day, passed 
accused's room located in the Bachelor Offi rers' Quarters at the school 
and observed accused inside the .room dressing~ !.:i.ss Jane Parmenter was 
also in the same room anq she was clothed only in a slip. There were no 
shades on the windows to the room, which was on the direct route Lieu
tenant Bell f'ollov.;ed in traveling from his quarters to the Transportation 
School Headquarters. Again on 15 December 1947 Lieutenant Bell was officer 
of the day and as he passed accused I s room. at about the same time as prev
iously mentioned, he observed accused and Miss Parm.enter leaving accused's 
quarters. On cross-examination Lieutenant Bell asserted that he had never 
worn gla.sses, that he wi,11.knew the parties tqwhom he referred and that 
he positively identified them on the occasions mentioned (R 65-68). 

Miss Ml.chie Suzuki testified that in December 1947 and January 1948 
she was employed as a maid in the officers' quarters where accuaed was 
billeted ·at the 8th Army Transportation School. She was acquainted with .. 
Miss Jane Parmenter, having met her .i,n accused's room. There was only one· 
bed in his room and on occasion when she nad. been called to serve dri:ok.s 
she saw Miss Parmenter'in the bed.and a.t other times sitting in a chair. 
The witness recalled that on two or three oc~asions Miss Parmenter was in 
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the bed dressed in her slip or nightgown. In the normal course of her 
duties Miss Suzuki observed "the girl's clothing hanging in Captain . 
Html!llel's room." At other times she saw Miss Parmenter wearing those clothes. 
On cross-examination the witness stated that she was sure the incidents she 
related occurred more than four different; times bet\veen November 1947 and 
Februa.ry 1948. On occasion the accused was _with "the girl" in his room 
and at other times she was- alone therein (R 54-64). 

Mr. Kiishi Okuda testified that he was employed as interpreter and 
· custodian of the officers' quarters at the 8th .Arr:ey Transportation School. 
At about "Christmas time" in 1947 he had met Miss Jane Parmenter and 
thereafter observed her in~ompany with the accused at the club and also 
in accused's room. On three or four occasions in the early months of 
1948 he had ~erved drinks to both pa.rtie!l in accused's room. It was after···· 
2000 hours when he performed these duties and accused was usually dressed 
in a lounging robe and Miss Parlll8nter wore "what you call ladies• under
wear.11 On one or more occasions when he had served wine she was in the 
bed. At about 0200 hours on one morning in February accused had awakened 
the witness saying. "I got Miss Parmenter with me" and "I'm hungry and I 
want some food or driDks. 0 On cross-examination the witness a.sserted that· 
he could not recall the exact dates of the incidents related because it 
had been seven or- eight months prior to the trial (R 44-54). 

Maj.or Benjamin A. Lentz, TC. Commandant. Headquarters Eighth .ArTq 
Transportation School. Tokyo, Honshu, Japan. testified that accused.was 
a member of his command during the latter part of 1947 and until about 
28 February 1948. At about 0500 hours on 24 February 1948 witness hea,rd 
the noise of a jeep being started near accused's room in the Bachelor . 
Officers' Quarters area: at the 8th Arr:ey Transportation Scho·o1. Through 
the window in the .front room of his quarters he observed a 'woman with 
fe.e.tures similar to. those of Miss Jane Parmenter getting into a jeep ~ 
with the a.ocused. The parties drove ~18.7 e.hd l!ajor Lentz went to ao• 
oused' s room and turned on the light. There were two glasses and a 

·bottle on a table near the bed. One of the glasses was stained with lip
stick. •The bedclothes and sheet were drawn back over the foot of the ~ed 
in a. mess. _There was lipstick on the pillow and several.' bobby pins in the 
bed. Abo)lt midway down the bed there were several wet spots. a. J.Iajor Lents 
searched,, the area. for accused but could not find him. Shortly before 0600 
hours the witness, in oompalliY' with Lieutenant Greene. -~the of'fioer of the · 
day. returned to accused's quarters and found his jeep parked outside am 
accused in his room undressing. The major. in an informal nwmer asked 
a.ocused, •n1d you have Janie in your room overnightt• Aocused replied. 
"No.• After a pause Major Lentz said. "Don't lie to me. Robert. 11 .After 
another pa.use acoused said. "Yes, I did. n and "I'm ·sorry. Ben.,• Ha · 
thereupon requested to talk to Najor Lentz in private and Lieutenant Green 
left the room. After some conversation in which the major recalled to 
accused that his conduct had become a matter of much notoriety and that 
he had previously warned him in regard to 1his relations with Miss Parmenter. 

I' 
Major Lentz told accused that •you leave me no alternative but to prefer. 
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charges against you. 11 1':a.jor Lentz and accused had been on friendly terms 
at all times for the period of about seven years acquaintance and at the 
time of the foregoing incident accused was executive officer to the major 
(R 17-44). The defense objected to ~he admi~sion in evidence of the state
ments made by accused to Major Lentz on the grounds that accused was not 
advised of his rights (R 18). 

Corporal Earl J. Proctor, 793rd Transportation Base Company, testified 
that he was "Charge of Quarters TC Depot11 on the night of 21-22 thy 1948 
and accused was •on. 11 At about midnight and as a result of a telephone 
call he had received from the guard, Proctor made an investigation and 
found that accused and a. Japanese girl whom he identified as a prostitute 
were sitting in a U.S. Army jeep in aAI-ea 3.'' This area. was "off limits" 
to Japanese nationals. Proctor identified tne girl as a Japanese he had 
seen frequently "a.round the Sakuragi-oho Station11 (R 74-79). The record 
discloses that accused was acting officer of the day in accordance with 
a mutual agreement with M..jor Paul v. Plapp whom he 11 awed11 a tour of several. 
months standing (R 69) • 

. Private Enos M. Sierre,. Headquarters Company, 2nd Medium Port, was 
on military police duty at the Sakura.gi-oho Station on the night of 21-22 
May 1948.. He saw the accused in a jeep with tJ. Japanese girl and requested 
a trip ticket. Accused had none. Prootor asked accused if he was authorized 
to 11oarry" a Japanese female,. to which accused replied, "No" and stated 
also that he "k:new it was wrong" (R 79-82). 

Mr. Shonosuki Kaneko,. a oivilia.n· guard. testified that accused entered 
11.A.rea 311 with the Japanese girl in his jeep at 2348 hours on the night in 
question. He had reported the ipcident to the Charge of Quarters. Accused 
had requested him to "Please do not tell anybody what you sa.w"(R 82-88); 

4. For the. Defense 

Miss Theodora C. Black, Natural Resources Section, G.HfQ., stated 
that ·she had known accused since October 1947, and had observed him in 
compa.ey- with Jane P~enter a:t the off'ioers' club. She asserted that 

• accused had a ~ood reputation among the girls and officers who attended 
· the club (R 9£). Major Harold s. Comva.y testified that he had entertained 

accused in his home and had observed him at the club. He never saw aey 
aots of misconduct on the part o~ accused (R 94). Major Harold S. Sanderson. 
TC,. Port Command, Kobe Base, testified that he had known accused. sinee 1942 
when they were on duty at Camp Edwards, Massachusetts. He had also observed 
accused's performance of duty at Fort Eustis,, Virginia, and at that time 
considered him to be a superior officer (R 96 ).-, 

The president of the court explained to a.coused his rights as a 
witneu and he elected to rema.in silent (R 97). 
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5. Rebuttal 

The proseoution called Major Lentz in rebuttal to the character evidenoe 
presented by the defense. The wi'tness stated that he ,had known accused for 
severaLyears, that he had a good reputation in the States among his fellow 
officers but that since joining his "COmr.l8.Ild the "boys in general didn't have 
a very high regard for him. 11 Iiuly of the personal problems brought to the 
attention of the witness by members of the oonr.iand. involved conduct of the 
accused (R 98). 

6. Comment 

Before pleading to the general issue defense counsel moved the court to 
strike either Specification l or 2 of the Additional Charge, asserting that 
they were unreasonab~y duplicitous •. wTnen this motion was overruled counsel 
moved to strike both specifioations on the ground that no unlawful aot was 
pieaded. 

· Specification l of the Additional Charge alleges that at the time and 
place set .forth therein accused did '&wrongfully have with him within the 

. said depot area in a 1/4 ton truck, a woman, a Japanese national, to the 
··prejudice of good order and military discipline." The depot area, or Area 

11311 · as it appears to have been described, is shown to have been "off limits11 

: to Jap8.I18se nationals. The accused was the officer of the day. He entered 
'thl.s area with the Japanese girl and when the civilian guard questioned the 
girl's presence with him in the jeep accused requested the.guard to not 
report·what he had seen.· Upon this state of facts the court was justified 
in concluding that the girl's presence in the jeep had no relation to ac
cused• s official duties and that. his conduct was wrongful as alleged. · Ao-

. cuaed•s statement to the guard shows that he, the aotipg officer of the day, 
'knew the area wa.s "off· limits" to the girl' and that his condonation of her 
presence therein was prejudicial to good order and military discipline. 

. ' Speoit'ioation 2 appears to have been laid under Circular No. 133, 
53adquarters Eighth .A.nrry, 9 M..y 1946, heretofore quoted. The circular de
nounoes "transportation" of Japanese females in U.S. Government vehicles 
with certain exceptions not here material. · To tra.nBport means to convey, 
to carry or- convey from one place to another. The evidence shows that. • 
short]¥' after accused was seen sitting in the jeep with the Japanese girl, 
in the "off limits" area, he arrived with her at the railroad station.where 
the military police questioned his authority to "carry" her. He told the 
military police that he did not ha.ve a trip ticket and knew it was wrong. 
This evidence is suffioient to establish the wrongful· transportation ot the 
girl within the meaning of the circular. It shows also that accused knew 
hia aot was wrongful~ Counsel argued that inasmuch a.s Specification 1 did 
:r;iot allege that the described area was "oft limits" and Specification 2 
ma.de no ref'erenoe to Circular 133 neither specification alleged a militar1 
10ttense. Re also _contended that there is no·· evidenoe·tending to show tha.t 
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accused had knov.-ledg;e that the depot aroa was 11off limits" to Japanese 
nationals or that he was aware of the provisions of Circular 133. As we 
construe the language of both specifications, the word llvrron;;fully" used 
therein is sufficient to apprise accused that the a.ct denounced was in 
violation of some law, regulation or order applicable to military personnel. 
In the absence of a showinr; to the contrary an accused is charged with laJ.01·1-
ledge of the provisions of the circulars, directives and orders applicable 
generally to his cow.'nand {CM 332590, Loughlin; CM 307372, 1':2nlz, 61 BR 79, 
82). The situation here is to be distinguished from that prevailing in 
CLI 308766, Lattimer, 4 BR (A-P) 139,145, where kllowledge of the provisions 
of the circular in question was a disputed issue, and also from C?,! 330683, 
Snyder, vrhere the act denounced vras said to have been a 'Violation of the 
by-laY1s of a nonconnissio::ied officers I club. fu.ving knowledge then that 
the area described in Specification 1 was 11 off limits 11 and that the cir
cular prohibited the transportation of Japanese females in Government 
vehicles, accused cannot successfully complain that ho was misled by the 
failure of the specifications to set forth specifically the orders or 
directives violated. We are also of the opinion that the specifications 
are not unreasonably duplicitous within the meaning of para.graph 2 7, JJ&nual 
for Courts-i,Iartial, 1928. 

Objection was entered by counsel to the action of the court in ta.king 
judicial notice of the provisions o'f Circular Ifo. 133 without actually re
ceiving the same into evidence, but the authority of the court in this re
gard is beyond question {I.ICM, 1928, par 125, p 135). 

We now consider briefly the evidence relative to the findings of 
guilty of Charge I and its specifications. It may be stated that, irre
spective of one's personal concept of.what is improper moral and social 
conduct, illicit sexual relations and. cohabitation by persons in the mil
itary service have uniformly been held, to constitute offenses against the 
military code (CM 322254, Yfeston, 71 BR 99,101). no citations from the 
numerous State statutes and the Code of the District of Coltnnbia are 
necessary to esta'.blish that the military code is not unique in this respect. 
And it may well be that such relationships on the part of an officer. in 
the more aggravated forms, may constitute a violation of Article of War 
95 (CM 276250, Harvey, 48 BR 239,247). This is particularly true in cases 
.where, by virtue of the attendant notoriety among military personnel such 
miscollduct tends to render the offender dissolute in the eyes of his asso
ciates, thereby compromising his status as an officer. 

•, 

The proof shows that Jane Parmenter was not accused I s wife. On 24 
February 1948 at an early morning hour accused's commanding officer observed 
the two l ea'Ving accused's quarters. The results of 1Tajor Lentz' s investi
gation of the incident, including the findings of feminine accessories in 
accused's bed leave no doubt but that her presence therein culminated in 
illicit sexual relat;ons as alleged. Counsel contends that although such 
relatioDS may be shown by circumstantial evidence, the proof in this case 
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is insufficient to establish the act. But the circumstantial evidence is 
such that the court did not, nor do we, interpret the facts as ijh0Wing merely 
a platonic association beti.veen the parties devoid of the natural inclinations 
of the flesh. Over the several months' period of time alleged in Specifica
tion 2 of Charge I accused was 00served quite frequently in the presence 
of the person named, and under the most in~ima.te circumstances in his room•. 
On various occasions her clothes ·were observed to be kept therein. The regu
larity of her presence in his room at night and morning appears to have become 
a matter of common knovdedge among the Japanese servants at the quarters and 
also among military personnal at the school. Conceding that cohabitation 
implies more than a casual or- isolated sojourn, there can be no doubt tha.t 
the proof in this case establishes the fact alleged and we deem it more ap
propriate to leave the details to the record. 

It has been suggested by defense counsel in his brief that the confes
sion, or admission, of accused to.lJajor Lentz after the latter had said, 
11Don't lie to me, Robert, 11 should have been excluded as accused had not 
been advised of his rights. We have no reason to assume, however., that 
accused, a regular Army officer with considerable military experience., was 
not cognizant of his rights and he made no such contention at the trial. 
The parties to that transaction were personal 'friends of long standing. 
Ho military order as such was given accused. ·I.Ia.jor Lentz merely asked 
accused a question and told him not to answer falsely. Military titles 
were not employed and accused took his commanding officer aside and ma.de 
what appears to be a free and voluntary statement expressing regret that 
the incident had occurred. The failure to read or recite the provisions 
of Article of 'ifar 24 will not necessarily vitiate a confession otherwise 
volU?J,tarily given (CM 255335, Besherse, 50 BR 73,85), and an· adjuration 
to speak the truth is not coercion within the meaning of Article of War 24 
(CM 296141, Nichols, 28 BR (ETO) 371,372). Other questions raised have

{ been considered. 

6. Accused is _30 years of age. He graduated from Culver Military 
Academy, Culver, Indiana, and the University of Llississippi. ·He was an 
instructor and coach at Culver when ordered iJo active duty as a second 
lieutenant of Infantry inc.Tune 1942. Bis adjectival efficiency ratings 
have been either superior or excellent. In February 1947 accused was ap
pointed first lieutenant, Quartermaster Corps, Regular Army. 

7. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the substan
tial richt~ ·or the accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sui'ficient to 
support the findings of guilty and the sentence and to warrant confirmation 
of the sentence. Dismissal is mandatory upon conviction of a violation of 
Article of War 95 and is authorized upon conviction of a violation of 
.Article of Uar 96. 

' udge Advocate 

~~~ , Judge Advocate 

---~(On;;...;._S~p_e_c_i_a_l_D_u_tJy~)..____, Judge Advocate 
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CSJAGK - CM 3331.40 1st Ind 

JAGO, Dept. of the Army, Washingt~ 25, D.-• c. 

TO: The Secretary of the Anry 

. l. Pursuant ~o Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case o.f Captain Robert K. Hummel 
(o-,40874), Ei:hth A:rrrzy- Transportation Section, APO 503. 

2. Upon trial by ,eneral courtr-martial this o.f.ficer, a married man, 
was found iuilty of wrongfully havin: sex-qal intercourse with a woaan :not 
his wife and of 1'l'on:fully occupy~ a bedroo• with a woman not his wif'e 
in the bachelor officers' quarters, 8th A:nq Transportation School ill 
vio!ation of Article of War 95 (Chare;e I and Specs J: and 2 thereof~; ot 
wronr;fullJ'" having a Japanese woman with ha in a depot area and of wronc
fully transporting t."'ie woman in a u. s. Gonrnment nhicle in violatidn 
or Article of War 96 (Add'l Charge and Specs 1 and 2 thereof). No evi
dence of pretlous convictions was introduced. He ,ras sentenced to be 
dislllissed the service. The revie~ authprit;r apprOTed the sentence and 
forwarded the record for action uder .Article o.f War 48. 

3. · A summary of the evidence may- be .found in the accOllpaeyinc opinion 
of the Board of Review. I concv in the opiniOl!l or the Board that the 
record of trial is le,;allJ" sufficient to ,upport the .tindincs of pilty-
and sentence a.'id to warrant confirmation of the sentem.ce. 

At the time of the alle,ed offenses accused, a married officer,-was 
excecutive officer of the 8th .A:rif:I' Transportation School, Tokyo, Japan. 
His wife then resided in the United States. D'lll"i"ai the latter part of 
1947 and until about March 194,8 he-: was seen recuJ.arly in Coapalcy' wit.a one· 
Jane Parmenter. In the early ·Jlominr; ot JS NOTellber 1947 tne ot.ticer · 
of the day at the school, llhile p:,.ssf.nc aceused1s ·quarters in the bachelor· 
officers I area, obseM'8d accused and Miss Pa.raeater dressinc inside hi.a 
roca. At about the same hour ot the momill, a •onth later the same officer 
observed them leaTinC accused's quarters. On n1111Srous occasions durinc 
the period first mentioned, the Japanese servants attached to acceedts 
quarters obserTed lfisa Parmenter in his roOll, sometimes clothed in her 
sleepin, apparel and in bed. They also noticed certaill of her elothes war~ 
left in accused's rooa. In the earl.¥ aornill, o.t 24 Febru817'· 1948 Major 
Benj&lllin J.. Lentz, TC, Coll1lcUldant of the School, who had previously warned 
accused co~erning his c0J11.duct with Miss Parmenter, Qbserved accused 
takinc her away froa his quarters in a jeep. He ,rent to accused I s r,90• 
where he fol.llld bobby pins in his bed, damp spots near the center thereo.f, 
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and lip stick on a glass which was near a bottle on the table. Later 
accused returned to his room and after qmstioning by Eaj or Lentz 
admitted that the ~irl had been 'l'ii. th him the previous night. 

On the night of 21-22 May 1948, accused was acting as officer of .-
the day. At about midnight ho was seen in the depot area with a Japanese 
~irl in his jeep. The area was "off limits" to Japanese nationals. Later 
military- police saw him with the same girl near a railroad station in the 
Tokyo area and requested a trip ticket. He had none. They also asked 
him if he had any specific authority to "carry" the girl in a Government 
vehicle. He replied in the na~ative and stated that he "knew it was lfl"ong11 • 

The record shows that 8th U.S. Army' had by a circular of long standin~ 
prohibited the transportinc of Japenese females in military vehicles. 

4. Accused is 30 years of age. He graduated from Culver Military 
Acade.av., Culver., Indiana., and the University of Mississippi. He was an 
instructor and assistant coach at Culver when ordered to active duty as a 
second lieutenant of Infantry in June 1942. His adjectival efficiency 
ratin,s have been either superior or excellent. In February- 1947 accused 
was ap:pointed first lieutenant., Quarte~aster Corps., Re~lar krmy. 

5. I recollll!lend that the sentence be confimed-and carried into execu
tion. 

6. Inclosed is a form of action desi~ed to ca-rr:r the foregoing 
reeomm~ndatio: into effect., should it meet with your approval. 

\ / ..-r·\r? ~- \ 
~ V\"'-'- ----· 

THOl.1.AS H. GREEN 
1/.ajor General 

2 Incl.s The Judge Advocate General 
Incl 1 -·Record or Trial 
Incl ·2 - FoI"ll of action 

( GCMO 198., Dec 14·1948). 
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DEP.ARMNT OF THE ARlfl 
ot.i'ice of The Judge Advocate General. 

Washington 25, D. c. 11 JAN1949 

CSJAGN-CM 333433 

UNITED STATES ) UNITED STilES ARMY FORCES, !NTILLES 
) 

v. ) Tried by o.C.ll., convened at Fort 
) Brooke, 1 October 1948. Dishonorable 

Private First Class FORTUNO ) discharge and confinement at hard 
ALVARO-RODRIGUEZ (RA 30433018), ) labor :for one (l) year. Xhe Detention 
Headquarters and Headquarters ) and Rehabilitation Center, Fort 
Battery, 98th Ail Gun Battalion ) Buchanan, Puerto Ric•• 
(SM), Fort Buchanan, Puerto Rico. ) 

HOIDING by the BOARD OP' .REVIEW 
BAUGHN, SKINNER and CRANZ, Judge Advocates 

l. The record of trial in the case ot the soldier namad &bon has been · 
examined by the Board ot Review. 

2. The accused was tried upon the following Charge and Speciticationaa 

CHARGE: Violation of the 93d .Article· of lfar. 

Specification la In that Private· First Class Fortuno ilvaro
Rodriguez, Headquarters and Headquarters Battery, 98th 
Ail Gtm Bn (SM), Fort Buchanan, Puerto Rico, did., at 
J.rrrt:,' Beach, F9rt Brooke, Puerto Rico, on or about 29 
August 1943;· with intent to do him bodily harm, collllli.t 
an assault upon Corporal .Ambrosio Vazquez, by w.1.llf'ully 
and felonious~ strildng-the nid Corporal Ambrosio 
Vazquez on the body with his hands. 

' . -
Specification 21 In that Private First Class Fortuno ilvaro-

Rodriguez, Headquarters and Headquarter• Batter,-, 98th 
Ail Gun ~ (SK), Fort Buchanan, Puerto Rico., didt at A.rm;,
Beach, Fort Brooke., Puerto Rico, on or about 29 .-igu_st 

· 1948, with ..intent to do her bodily hara, ooDlllit an aasaul'\ 
upon Virginia Gonzalez, _by_ will.tulq and Leloni~usq 
str:Ud.Jlg the said Virginia Gonzalea on the b~ lli.th h1a. 

· hands. 
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He pleaded not guiltq to and was found guilty ol th• Charge and both Specifications. 
No evidence oi' previous convictions was introduced. He was sentenced to,b• dis
honorably discharged th• service, to forfeit all. pay and allowances cue or to 
become due and to be confined at hard labor for one year. Th• rni•wing ~u-
thority approved the sentence, designated the Detention and ltehabilitation center, 
Fort Buchanan., puerto Rico, or elsevmere as th• Secretary o! the Ar,q might direct, 
as the place 0£ confinement and forwarded the record o! trial :tor. action UDder 
Article 0£ War 5<Ji-. 

3. The evidence., summarized briefly and in pertinent ~ tor reasons 
hereinafter set forth, is as follows: · 

!.• Prosecution: .lt about 2230 hours., 29 August 1948., Vifginia 
Gonzalez, a Puerto Rican domestic servant, was attending a dance at Anrrr Beach, 
San Juan, Puerto Rico, when a soldier she did r."t know asked her to dance. 
After she had danced with him 1;,wo or tbrH times, the soldier invited her to 
have a beer with him. iihile "ffith the soldier, it commenced to rain. lhJrini 
their search for shelter, th• soldier tried to kiss ltiss Gonplez and told her.· 

· that God had mads her for him. He alao stated that his advances meant nothini 
"because you are going to be '1lIY "ffife.n She tried to return to her friends but 
the soldier grabbed her and pulled her into the.. ladies rest room. 'l'heN h• 
"pressed" her neck and chest, struck her upon the :race aid b~, ap~tl7 to 
prevent an outcry, and tried to 11:aake contact• With her (R. ~, ll). 

-
Upon hearing cries and protestations emanating .trom the ladies room, 

Corporal ,Aµlbrosio Vazquez, the caretaker at jrfey' Beach, entered the rocm and 
saw the soldier, nth "*** his penis in his riiht band ~, p1ab1ni Mua 
Gonzalez against the wall (R. 16, 18, 20). 1'ien Corporal Vazques attempted 
tq turn on a second and larger light in th• rest ro011, the so:J_dier struck · 
him above th• left eye 1'ith his tist, knocking hill to th• tlo9r. Th• assailant 
continued to strike the Corporal until ia.a- Goi!.zales screamed whereupon tha 
assailant tled (R. J.6-18, 19, 20, 24). Cbrporal Vazquez called upon the guard 
to shoot but the soldier mn good his escape (R. 17, 24). . . 

. . lt1H Gcsal.es., 1lbo wa nel"YOQa ad c:ri1ric, na taka to an~. 
hospital and a~.sedat1ve-ns administered to her. Corporal Vazques '!r&S likewise 
taken to the hospital where an· examnat·ion diaclosed swlJ.iDg around his left 
.,-e. In addition, h• could not man hi.a jaw !er aneral _d&.T• (L ls-,:20). 

At the trial, as wll as du.ring th. pretrial investigation, Mis• 
Gonzalez insisted that the accused •• :not the aoldier lrho assault.d her 
(R. 91 12, l4-). Kven upon recall, )liss Gonzalez denied that, during a NCIH 

.interview with the Trial Judge Advocate at th• Post lxchange., she had stated 
the accused was the person who had assaulted her· (R. 33). 

· Contrary to ll:iss Gonzalez's testimony, Corporal Vaz1Uez identii"ied 
·the accused as tbe assailant, testi.t."yine; that h9 bad known the accus~d tor 
more than four or tin months and bad seen hill several times each ·wHk at 
lm;r Beach (R. 15-18, 20). Earlier 1D the rnn1ng Corpora1 Vazquez had .noticed 
that tbl accused &s wH,rin& a liibt orange aport, ahirt or swater am light · 
blue eiTillan pants•. I• •s alao carr,1rli a camera CR. 21, 22). Corporal · 
Tuquez told accused that dancing 1:a a mater as not perm:1.tted. The accused 
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then found a shirt to nar and put the sport shirt or swea~r and camera behind 
the radio and amplifier (R. 22). A ca'!lera and sport shirt were later :round upon 
th• premises. . · 

Corporal Jose M. Vidal, the charge of quarters at accused's organi
zation on 29 August 1948, testitied'that accused came into the orderly room 
at about 2,300 or 23.'.30 hours and instructed him to state that accused arrived 
at the battery at •nine thirty", should Corporal Vidal be asked. The next ·day 
accused told Corpor~l Vidal~ say that accused "bought me ice cream that night 
in th• PX". Corporal Tidal followed accused's il:l.structions at the investigation 
conducted by Colonel Davison. However, after accused explained to Corporal Vidal 
"That he (accused) was in trouble doll?ltown, some kind of girl in the A:rmy Beach 
and they tried to accuse him of the cas"", Cor:poral Vidal •mew the truth" and 
explained everything to his Battery Co.lllllander (R. 26-28, .'.31). Accused was dressed 
in dark civilian type trousers and a white T-shirt with stripes on th• sleeves 
(R. ,'.30). 1 

· Q.• Defense. Miss Gonzalez, Corporal Vida.l and Corporal Vazquez were 
recalled as witnesses for the defense. The first mentioned testified that she 
had never told Captain Logan the accused ns the soldier who tried to kiss her,· 
and that she did not change her etatement because it was true (R. 41, 42). 
Corporal Vidal stated that the accused was wearing a white T-ahirt 111th some 
markings on the sleeves oa the night of 29 August 1948 and that this shirt was 
similar to a 1'hite T-shirt with a blue border introduced in evidence u a shirt 
taken from the soldier at kmy Beach by Corporal Vazquez (R. 501 51, 56, 57)• 
Upon cross-examination, this lfitness testified that th• accused was knom as 
"El Mago" because of his ability to prform coin tricks and other slight--of-
hand {R•. 57, 58). . 

Corporal Vazquez identified a caaera {Def Ex l) and a white T-shirt 
{Def lil:z: 2) as the items which accused l')laced behind the radio at the _Army Beach 
dance ball on 29 August 1948. The two exhibits were admitted without objection 
(R. 56, 57). The accused was aking a Ught orang• sport shirt with short 
sleeves at the time of the •pres~ed11 assault. Ha also related that accused's 
~f:kn&me is "El llago" (R. 57 1 ·.'58). 

First Lieutenant Frederick L. Gmner, 542nd Military Polle• Service 
Company, testified that he conducted a "lin• up" tor identification purposes 
in which five men from accused's Battery were first :marched in before Corporal 
Vazquu who failed to Uentify ~ one as the accused~ Th• sama fin persona 
with the accused ad.dsd to the. group repeated. the process whereupon Corporal 
Vazquez positively and 11'.Lthout hesitation, identitied the accused as the 
assailant (R. 52-55) •. In Lieutenant Gamer• s opinion, bonvar, the beet 
identitication procedure would have been to change all personnel of the a,roup 
for the record identification parade (R• .52). 

Florencio Tevenal-Valle, a civilian watchman at th9 A:rm::,-Navr Beach, 
stated that on the night of 29 ,iugust 1948 he heard &Ollleboq sq, "Shoot him.. 
Stop him, watchman, stop that son-of-a-gun"• He saw a tall, dark, hea~et 
man ru»oiog out ot the gate. "Sergeant• Vazquez gave him th• order to shoot. 
Th• man was "much taller, 1111ch darker and much heavier" than the accused.. ,The 
man was wearing ••om• kind of a dark cream color" sport shirt at th• time of the 
incident (R. 57) • 
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The accused, after being duly warned ot his rights, elected to 
remain silent. 

4. 1he supporting papers forwarded with the record o:f trial show 
that th• accused had requested Captain Ernest J. Logan, the Trial Judge 
.Advocate, as his defense counsel at the pretrial investigation in the event 
one WJJJ1am R. Colberg, his first choice, were unable to be present. 

Concerning this matter, th• defense counsel, in his argument to 
th• court, made the following assertions 

" ••••It happens that during this investigation the same ~ty 
,mo is the prosecution today was the defense counsel repre
senting the accused, and this statement given by Miss Gonzalez 
wa:s then very well received and approved by the brilliant 
legal mind of the prosecution. Of course, tho table has 
turned around and now the prosecution, without any apparent 
legal reason, stands up in here in this court and announces 
that he will begin his case by impeaching the testimoey 
honestly given and sworn to by: this :W.ss Gonzalez. In 
short, Kiss Gonzalez, on the date -of the investigation, 
thl date that captain Logan went over to s•• her, and 
todq in court and on the &1cond recall by the court, 

.denied that th1.a accused ever, and I say ever, placed 
a finger on her. *** It lf'Ould be material also to note 
that tM prosecution, after inviting this witness to 
lunch at the recess of this court, could not make her 
change the original teatimotJY. Th.at' s so much for 
Miss Oonzales••••n (R. 65-66). 

In response to these observations and comments of defense com1sel, the 
Trial Judge .Jdvocate stated i:n his closing argumenta 

"•••First, the.,inquiries made by the defense as to '11f/ 
acceptance ot the statement of Miss Gonzalez at the time 
I was acting as counsel tor the accused. .At this time 
I would like for it to be knOlltl in the re cord that I 
was requested by the accused to act as his counsel prior 
to '11f/ having An"¥ knowledge that I would be the one prose
cuting this case. I informed th• accus.cl it wuld be 
necessary for him to secure other counsel. • •• n (R. (fl). 

s. From the foregoing., it is manifest that ths record presents three 
questions, viz& the sufficiency ot the evi<ance relative to the degree ot 
the,.assault chaJ:'i•d, the suttieienoy or the evidence as to the identity of 
the assailant, and tM legal effect of having counsel for the accused at the 
investigation serve as the Trial Judge Advocate during accused 1s trial on 
the same charges·.. Although related to a controversial principal of law, 
since it concerns a'!telanious" .triking with the band, (see Sec. 451 (7) 
Dig. Ops. 1912-1940), little difficulty is encountered in disposing of tM 
first question posed for the reason that it_involves no evidentiary conilict 
and, thentore, bears no direct relationship to the third and most critical 
question., as hereinafter discussed. ConverseJ.¥, with respect to the issue 
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of the assailant's identity, the record contains a substantial contlict. Relative 
to this aspect of the case, as well as that presented by the preceding quest;ton, 
the .functions of the Board of Review, in accordance with Article of liar 5oi, 
nonnally would be limited to a judicial detemination o.f' -whether the evidence 
adduced provided a reasonable basis for t.'le findings of the court, as approved 
by the reviewing authori t-J, without regard for the weight to be accorded the 
evidence. There being a serious question presented by reason of accused's -
prior representation by the Trial Judge Advocau,, h~ver, the Board must 
·additionally concern itself with the effect of th11 conflicting evidence, 
relative to the assailant's identity, considered in the light of the irregular 
prosecution in the case. 

In connection with the matter of Captain Logan's dual relationship 
to the accused, as above disclosed, it ls a well settled doctrine, founded 
upon rE:3asons of justice and public policy and supported by a great majority 
of judicial decisions, that an inviolate privilege attaches tci communications 
between attorney and client. This most sacred relationship, which according 
to Wigmore, "goes back to the reign of Elizabeth, where it already appears 
as unquestioned" has been zealously guarded by the courts since the 16th 
Century (CM 331574, Lloren, July 1948). 

From the following excerpt from the Manual for Courts-Martial, 1928, 
it is clear that this privileged relationship is equally an integral part of 
our system of milltary jurisprudence: · 

"He ,Lthe Defense Counse;v' will guard the interests of the 
accused by all honorable: and legitimate means l<no'Wll to the law. -
It is his duty to undertake the defense regardless of his 
personal opinion as to the guilt of the accused; *** to represent 
the a c sed with undivided de it and not to divu s 
~~:.=~~=-d.e=..:.n~c~e ••••" (IEK, 1928, par. 451', P• 35 

supplied). . 

It is also well settled that a violation of this confidential relationship by 
defense counsel, or by an officer to whom the law imputes the relationship 
of attorney, advisor, or counsel, is suff'icient- in itself to constitute such er
ror ~ to be n•••• incapable of being remedied by the curative provisions o:t 
Article of War 37" (Cll 331574, Lloren, supra) • 

. Al.though by involving fundamentally the same legal concepts and 
principles, the instant case presents a problem,much moz,t difficult of solution 
for the reason that the record does not affirmatively rei:lect a violation at 
the privileged relationship by captain Logan. The· ?oard must ~retore 
decide the matter upon the basis that such an inconsistent relationship existed 
and the effect thereof llhen considered in the light ot the highly contradicto2"7 
evidence as to the assailant's identity. 

With respect to the actions ot a defense counsel in subitequn~ 
acting as accused's prosecutor in the. same pro~~e~gs, it has bean held . 
that this alone, i.f' done over defense objection, constitutes reversible error. 
!!.m,v. State, 242 Pacilic (Oklahoma) 575. An earlier decision in the same · 
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jurisdiction held that, as a matter of law, an attorney was disqualified to 
prosecute in an instance where he had previously appeared for defendant, moved 
for a continuance and waived, prelind.nary examination of the d.efendant (Steeley 
v. State, ;un Pacific 821). Perhaps the most comprehensive treatment of the 
problem involved is found in People v. Gerold, 265 Illinois 448. In that 
precedent, wherein the conviction was reversed solely because of the existence 
of such dual relationship of defense counsel and prosecutor in the same case, 
the court stated in pertinent part: 

"*** ~e rule has long been filnll¥ established that an 
attorney cannot represent conflicting interests or 
undertake iD discharge inconsistent duties. "When he has 
once been retained and received the confidence of a 
client, he cannot enter the service of those whose 
interests are adverse to that of his client or take 
employment in matters so closely related to those of 
his client or former client as in effect to be a part 
thereof. Weeks on Attorneys (2d Ed.) Sec. 120, 271; 
l Thornton on Attorneys, Sec. 174. This rule is a rigid 
one; designed not alone to prevent the dishonest practitioner 
from fraudulent conduct, but as well to preclude the honest 
practitioner from putting himself in a position where he ma.y
be required to choose between conflicting duties. ***• 
He o"V8s to his client fidelity, secrecy., diligence, and sld.11, 
and cannot take a reward from the other side. He is not, 
as a general rule, allowed to divulge information and secrets 
imparted to him by his client or acquireJduring their·pro
fessional relation tmless authorized to do so bf the pliant 
himself. Hatch v. Fogerty, 40 How. Prac. (N.Y.) 492. It is 
the glory of the legal profession that its fidelity to its 
clients can be depended upon; that a man may safely go to · 
a lawyer am converse with him upon his rights in litigation 
with absolute assurance that that lawyer's tongue is tied 
from ever discussing it. u.s. v. Cos~j 38 Fed. 24. ***"• 

Of even more significance with regard to the present case, since it necessarily 
involves more than the problem ot privileged ccmmunication, is tbs followiilg 
language from the same legal authority: 

"*** This rule has been so strictly enforced that it has 
been h2ld that an attorney. on terminating his employment, 
cami"ot thereafter act as counsel against his client in 
the same general manner, even though while acting for his 
former client he acquired no knowledge which could operate 
to the client's disadvantage in the subsequent adverse 
employment. Pierce vl Palmer, 31 R. I. 432, Ann•. Cas. 
l9l2B., 181., 77 .Atl. 2011 and cases cited in note. I! 
this is the rule in civil ..cases I the law 1':i.ll not be 
less strict in criminal proceedings, especial;tY as to 
the duty; in this regard resting upon counsel for the state. 

6 



Such an officer is acting in a quasi judicial capacity, and 
he and those associated l'lith him should represent public 
justice and stand indifferent as between the accused and 
any rr ivate interest. It is as much the duty of prosecuting 
attorneys to see that a person on trial is not deprived of 
any of his statutory or legal.orights as it is to prosecute 
him for the crime with' llhich he may be charged. State v. 
Osborne, 54 Or. 289, 20 Ann. Cas. 627, 10.3 Pac. 62. The 
canons of ethics of the American Bar Association and various 
state associations in this country are in accord on this sub
ject with the rule ju.st stated. An attorney cannot be permitted 
to assist in the prosecution of a criminal case if by reason 
of his profess~onal relations with the accused he has acquired 

-a lmowledge of the facts.upon which the prosecution is predicated 
or w.hich are closely interwoven therewith. Wilson v. State, 
16 Ind• .392; Com. v. Gibbs, 4 Gray (Mass.) 146. The members of 
the profession must have the fullest ccntidence of their clients. 
If it may be abused, the profession will suffer by the loss of 
the confidence of the people. The good.of the profession, as 
well as the safety of clients, demands the recognition and 
enforcement of these rules. State v. Halstead, 7.3 Iowa, J76, 
35 N. w. 457. It is unnecessar;r that the prosecuting attornez. 
be guilty of an attempt to betray confidence; it is enough 
1! it places him in a position which leaves him. open to such 
charge; and this disqualification may arise bi reason of' 
services rendered by him in a civil case as well as in a 
criminal case. State v. Rocker, 130 Iowa, 239., 106 N. W. 
645; 2 Thornton oh Attorneys, Sec. &93, 700. The administration 
of the law should be free from all temptation and suspicion, 
so far as human agencies are capable of accomplishing that 
object, and public policy strongly demands that one who has 
been employed on one side should not be permitted to appear 
on the other side. It is not su.f'ficient to sa;y tba t the law 
will not permit him to disclose any .f'act which may have been 
communicated to him. 'If he knows the ~lnerable points in 
the case, *** ther_e are man;y ways by which those points might 
be made available *** besides disclosing them as a 1dtneas. 1 

Gaulden v. S~te, ll Ga. 47. 1The case might easily be put 
that a moat honest man so changing his situation might com
municate a 1,'act awearing to him to have no connection with 
the case,' and yet which might tum out to be the vital point, 
therein. ***• It is the obtaining of this lmowledge from 
his client as his coo..f'idential adviser and attorney that 
precludes him from accepting such employment ff-Wt (Chol!nondelay 
v. Clinton, 19 Vea. Jr. (Eng.) 261) {Underscoring supplied)"• 

...A study of pre_cedents £ran other states and from Federal jurisdictions . 
similarly shows that, as a gene?:81 rule with but few exceptions, ctmvictions are 
reversed and remanded if an attorney has acted as prosecution subsequent to 
serving as defense counsel for the same accused on the same charges (see also 
7 Corpus Juris Secundum 8,30). Al.though the same precise question appears not 
to have been answered by an authoritative militar,y tribunalhit is interesting 
to note the language of a pertinent part o.f' Article of War , as recen~ 
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revised and included in the Manual for Courts-Martial 1949, to mt: 

"*** Provided further, That no person ffllO has acted as a 
member., defense counsel., assistant defense counsel, or 
investigating officer in any case shall subsequently act 
in the same case as a member of the prosecution: ***" 
(Public Law 253., 80th Congress). 

While the above modification presently has no application., not being effective 
until 1 February- 1949, it is clearly indicative of the developnent of the l.aw 
based upon public policy as reflected by legislative pronouncement. 

It is indeed doubtful, for the same reasons expressed in the foregoing 
authorities, if a conviction by a military- tribunal could be upheld., "Where it 
was undisputed that the defense counsel subsequently served as §ccused1 s sworn 
proserutor in the same proceedings. The fact that the defender - prosecutor 
was an officer in the A:r-Icy- of the United States., and the accused was a soldier., 
would seemingly magnif'y the gravity of the error and add to the ·vu1nerability 
of the record. In the instant case, however., the Board is not limited in its 
decision to _the matter of counsel alone. -Through .the pale of confusion manifest 
in the record of trial, there remains a substantial question as to the quantity 
and quality of the evidence adduced on the issus of the identification of,the 
accused as the assailant as heretofore mentioned. 

As previously indicated., it is now almost axiomatic that the Board 
of Review does not' weigh the evidence or usurp the functions of the court other 
than to detennine that there exists a reasonable basis for the courts findings 
(C:U: 212505., Tipton, 10 BR 237, and cases therein cited). There nevertheless 
descends upon the Board an additional duty of ccnsidering ffllether the evidence 
is clear and coovincing in a proceeding where there is an error reasonably 
related to such evidence. Somewhat analogous to the situation in the instant 
case., since both evidentiary and procedural matters receive equal mention under 
Article of War 37, is the instance wherein a ccnfession, not obtained by force 
or duress., but otherwise erroneously procured., has been received in evidence. 
Of the effect of the quantity and quality of other evidence adduced upon such 
erroneous admissions, the Board of Review has recently stated1 

11In view of Article of War 37 ffllich provides that the 
proceedings of' a court.-martial shall not be held invalid nor 
the .findings or sentence be disapproved on the ground of 
improper admission of evidence unless it shall appear that the 
error 'has injuriously af'fected the substantial rights of the 
accused', it is necessary to determine whether the above is 
prejudicial within the contemplation of that article. In so 
doing, it ia necessaey .for 1-che Board of Revie:w to determine 
whether the legal evidence of guilt appearing in _the record, 
independent of the erroneously admitted confession, is re~tively 
~onclusive or inconclusive., or whether it may be said with 
reasonable certainty that the conviction would have resulted 
had such· evidence been excluded (Cll 316223, Evans, 71 BR 385,; 
Cll 329711., Tumang (15 April 1948)). It is obvious that evidence 
improperly admitted might affect the result in one case and no_t 
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in another. It follows, therefore., that a conviction in one 
instance may be upheld because of quality and quantity of the 
evidence independent of that erroneously admitted (CM 2377ll., 
FleischEU:, 24 BR 89, 99., 100)., -while in another case the 
admission of improper evidence by the prosecution would 
constitute substantial and prejudicial error and require 
setting a.side the conviction" (CM 2ll829, Parnell, 10 BR 133, 
137; CM 316223, Evans, supra) (CM 330141, Slater, 78 BR 275, 
277). . 

Similar to a degree are the considerations in the present case. As 
previously noted, there is clearly error relating to counsel. With respect. 
to the nature of the evidence adduced and the effect of such error upon the 
evidence, it should be noted that at the very outset or the trial, Captain Logan 
made the following statement before introducing Miss Gonzalez as his witness : 

"The circumstances of this case compel me to call this 
witness as a prosecution witness. I do not vouch for her 
veracity as a witness and I shall endeavor to impeach her." 

Thereafter, this witness declined to identify the accused as her assailant. 
Additio~lly., the record refiects the unusual picture of the same Trial Judge 
Advocate interviewing this witness through an interpreter during the noon 
recess and then attempting to impeach her testimoey on the critical issue of 
accused's identification during the subsequent proceedings. With respect to 
conduct of this character., the Board of Review is not required, especially 
in view of the conflicting evidence on the issue of the a,_ssailant's identity, 
to speculate as to the reasons for the Trial Judge Advocate 1s persistent effort 
to."break:11 this witness. Conceivably the Trial Judge Advocate could have 
entertained a feeling of moral certainty that Miss Gonzalez 11as conmitting 
perjury and therefore most vulnerable bacause of what accused bad told hiln 
in confidence during their attorney-client relationship. This possibility 
is but one o:f many the Board would have to resolve against the accused to· 
uphold the conviction. 

J.ccordingly, in applying the above reascns., concepts., and principals 
to the present case, it becomes clear that the evidence of accused's identi
fication as the assailant is inconclusive and unsatisfactory and so tainted 
with error relating to counsel as to have a prejudicial effect. It must 
therefore.be concluded that it affirmatively appears frol)l the record of trial 
considered in its entirety that the substantial rights of the accused were 
injuriously a:f.f'acted lli.thin the-contemplation of .Articles of War 37 and.50!. 

6. For the reasons stated above., the Board ot Review holds the record 
of trial legally insufficient to suppo the findings· of guilty and the sent.ence~ 

~~~IL.l.--1.&;..:.~=---~r6::lwlJ!=:,- Judge Advocate 

-··p~ l 6 ;\ ,_Judge Advocate 

B. E. ~ , Judge Advocate. 
9 
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CSJAGQ CH 3334.33 1st Ind 
JMl2Sl949 

JAGO, :Oept of the Army, 'Washington 25, D. c. 

TO: Commanding General, Headquarters, United States Arrrry Forces, Antilles, 
A.PO 851, c/o Postmaster, ltiiami, Florida · 

l. In the case of Private Fu-st Class Fortuno Alvaro-Rodriguez 
(RA. .30433018), Headquarters -and Headquarters Batj;ery, 98th AAA Gun 
Battalion (SM), Fort Buchanan, Puerto Rico, I concur in. the {oregoing 
holding by the Board ct' Review and recommend that the findings of guilty 
and the sentence be disapproved. Upon taking such action, you '!-i-11 be 
authorized to order a rehearing. 

2. Vlhen copies o! the published order in this case are forwarded 
to this office, they should be accompanied by the foregoing holding and 
this indorsement. F9r convenience of reference and to facilitate _attaching 
copies of the publishedcrder to the record in this case., please place the 
file number of the record in brackets at the•. end of the published order, 
as follows : · 

{CM 3.334.3.3) • 

1 Incl 
Record of Trial 

·aeneral 



DEPARTMENT OF THE .ARMY 
In the Office of The Judge Advocate General , 

Washington 25, D.C. 

CSJAGH CM 333452 

UNITED STATES ) 
) 

v. )" 
) 

First Lieutenant JACKSON R. ) 
ROBERTS, 0-1330775, Headquarters) 
7th Infantry Division, APO 7. ) 

5 January 1949 
I 

7TH INF.ANTRY DffiSION 

Trial by G.C.M., convened at 
Seoul, Korea, 13 September 
1948. Dismissal and total 
rorfeitures. 

OPINION of the BOARD OF REVIEW 
WOIFE, BERKOVIITZ, and LYNCH, Judge Advocates 

1. The Board or Review has examined tne record or trial in the 
case of the officer ~amed above and submits this, its opinion, to The 
Judge Advocate General. ' 

2. The accused was tried upon the.following Charge and Specifications: 
I 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Jackson R. Roberts, 
Headquarters, 7th Inrantry Division, was, at Yong Dur.g Po, 
Korea, on or about 28 August 1948, drunk in unif'orm in a 
public place, to wit, the.Dependent's Club. 

Specification 2:' In that First LieutenE.nt Jackson R. Roberts, 
Headquarters, 7,th Inrintry Division, did, in conjunction with 
First Sergeant Frank X. Cromer, Headquarters Company, 7th 
Infantry Di~sion, at Seoul, Korea, on o~ about 29 August 
1948, wrongfully transport two Kore~n remales in a government 
vehicle. 

Specirication 3: In that First Lieutenant Jackson R. Roberts, 
Headquarters, 7th Infantry Division, did, at Seoul, Korea, 
on or about 29 August 1948, at Military Police Gate No. 6, 
Camp Sobinggo, Korea, wrongfully and·unlawfully make ralse 
and fraudulent representations to Private Donald J. Handley, 
a military policeman in the execution of his duty as_guard 
at said Gate No. 6, that he, Lieutenant Roberts, was taking 
two Korean females, who were then in his vehicle, to the 
7th Military Police Platoon Headquarters, or words to that 
efrect, with intent to deceive said military polic~man int~ 
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permitting said Korean females to pass his gate and into 
Camp Sobinggo Area. 

Speci!ication 4: In that First Lieutenant Jackson R. Roberts, 
Headquarters, 7th Infantry Division, ·did, at Seoul, Korea, 
on or about 29 August 1948, in conjunction with First 
Sergeant Frank X. Cromer, Headquarters Company, 7th Infantry 
Division, wrongfully and unlawfully bring, have and entertain 
two Korean females in his, Lieutenant Roberts' quarters in 
the Quonset Huts, Junior Officers Quarter~, 7th Infantry 
Division, under circumstances of a nature to bring discredit 
upon the military service. 

He pleaded guilty to specification 1 of the Charge and the Charge, and 
not guilty to specifications 2, 3 and 4 of the Charge. He was found 
guilty of all specifications and the Charge. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the service 
and to forfeit all pay and allowances due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action pursuant to Article of War 48. 

J. The Board of Review adopts the statement of the evidence and 
the law contained in the review of the 7th Infantry Division·Staff Judge 
Advocate, date~ 16 Septeml:8 r 1948. 

4. Records of the Army show that accused is 24 years of age, 
divorced, and has two dependents. He is a high school graduate. In 
civilian life he w~s an apprentice carpenter employed by the Goodyear 
Tire and Rubber Company of Akron, Ohio. He was commissioned second 
lieutenant, Infantry, Army of the United States, on 16 January 1945, and 
was promoted to first lieutenant on 16 March 1946. He served as an 
enlisted man from 19 April 1943 until he was commissioned as an officer. 
He served overseas in the Mediterranean Theater from 17 March 1945 to 
18 August 1946. He was again sent overseas in March 1948, · He is 
authorized the European-African-Middle East and The World War II 
Medals and the Occupation ribbon. His efficiency ratings of record 
are Very Satisfactory (1) and Excellent (7). 

5• The court was legal.ly·constituted and had jurisdiction of tihe 
person and of the offenses. No errors injuriously affecting the sub
stantial rights of accused were committed during trial. In the opinion 
of the Board ot Review the record of trial is legally sufficient to 
support- the findings of guilt1 and the s'2:ntence and to warrant confirma
tion ot the sentence. A sentence to dismissal and total·forfeitures · 
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is authorized upon conviction of violations of Article of War 96. 

___________ Judge Advocate 

Judge Advocate -----------, 

___________, Judge Advocate 
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CSJAGH CM 333452 1st Ind 

JAGO, Department of the Army, Washington 25, D.C., 11 January 1949 

TO: The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in the case of First Lieutenant 

· Jackson R. Roberts, 0-1330775, Headquarters 7th Infantry Division, APO 
7. 

2. Upon trial by general court-martial this officer was found 
guilty of being drunk in uniform in a public place; of wrongfully 
transporting two Korean females in a government vehicle; of wrongfully 
making false representations to a military policeman as to the presence 
of the Korean females; and of wrongfully bringing the two Korean females 
into his quarters, in violation of Article 9f Kar 96. No evidence or 
previous convictions was introduced. He was sentenced to be dismissed 
the service and to forfeit all pay and allowances due or to become due. 
The reviewing authority, under date of 23 September 1948, approved the 
sentenoa an~ forwarded the record of trial for action pur~uant to Article 
of War 48, but by letter recommended th,tthe sentence be co~ted to 
a forfeiture of $50.00 of his pay per month for twelve months. I returned 
the record of trial to the reviewing authority advising him that he was 
empowered to take the action recommended. However, a different officer 
in the meantime assumed command and upon receipt of the record, he 
approved the sentence and returned the record of trial for action pursuant 
to Article of War 48, without recommendation thht the sentence be commuted. 

J. A summary of the evidence may be found in the review of the 7th 
Infantry Division Judge Advocate, dated 16 September 1948, which has 
been adopted in the accompanying opinion of the Boaru. of Review as a . 
statement of the evidence and the l1:.v1 in the case. The Bo&rd of Review 
is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty and the sentence and tow arrant confirma
tion of the sentence. I concur in that opinion. 

On th~ evening of 28 August 1948 the accused, dressed in a class "A" 
uniform; together with three enlisted men, visited the Dependents' Club, 
Yong Dung Po, Korea. While there accused became drunk. Lcter that night 
accused and Sergeant Cromer, together with two Korean women, Jrove up 
to gate number 6 in Camp Sobinggo area, Korea, in an Army jeep dispatched 
to Sergeant Cromer. Accusect told the military police guard at the gate 
that he was taking th--, two women to the Military Police :'latoon. The 
veh~cle and occupants w.,re th~n permitted to enter. They did not go to 
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the Platoon but instead went to the quarters of accused where shortly 
thereafter the Provost Marshal discovered them in rooms of the accused. 
The accused was naked, Sergeant Cromer was lyin6 on a couch, nude and 
apparently asleep, and the two Korea1-i. women were in a clothing closet, 
one dressed only in a white slip and the other wearing a flowered dress 
which was unbuttoned in front expoaing her nude body. The women had no 
official E:Uthorization to ride in the vehicle or h:- in the Camp. Vlomen 
visitors, by ~fficial orders, were prohibited in private quarters of 
offic.~rs at Camp Sobinggo and also by official orders Korean Nationals 
could not be carried in a government vehicle except on official business 
and when authorized by the trip ticket issued to the driver of the vehicle. 
The accused after having been advised of his rights as a witness elected 
to remain silent. The defense offered no evidence. 

I 

4. The accused is 24 years of age, divorced, and has tv,o dependents. 
He is a high school graduate. In civilian life he was an apprentice 
carpenter employed ,by the Goodyear Tire and Rubber Company of Akron, Ohio. 
He was commissioned second lieutenant, Infantry, Officers Reser~e Corps, 
on 16 January 1945, and vras promoted to first lieutenant on 16 Ma.?.·ch 1946. 
He served as an enlist~d man from 19 April 1943 until he was commissioned 
as an officer. He served overseas in the Mediterranean Theater from 17 
March 1945 to 18 August 1946, and was again ~ent overseas in March 1948. 
He is authorized the European-Africa.0-Middle East and the World War II 
Medals and the Occupation Ribbon. His efficiency ratings of record are 
Very Satisfactory {1) and Excellent (7). There is no record of previous 
convictions or disciplinary action. 

5. I recommend that the sentence be confirmed but in view of the 
nature of the offenses~ the age of accused, his prior enlisted service 
and relatively short period of commissioned service, the absenC"e of 
any prior disciplinary action and the initial recommend,tion of the 
reviewing authority who referred the case to trial, I further recommend 
that the sentence be commuted to a reprimand and forfeiture of fifty
{$50.00) dollars pay per'month for six months, and that the sentence 
as thus modified by carried into execution. 

6. Inclosed·is 6 form of action designed to carry the foregoing 
recommendation into effect, should such recommendation meet with your 
approval. 

2 Incls 
1 Record of trial 
2 Fbrm of action 

( GCMO 4, Jan 14, 1949). 

THOMAS H. GR.SEN 
Major General 
The Judge Advocate ~eneral 
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(375)DEPAR.TESNT OF THE il.Bl·:Y 
In the Office of Ti1e Judge ..idvoca te General 

iiashinston 25, D.C. 

13 JP.~1 1949CSJAGH CH 333860 

UNITED STATES ) · NUR.!'\/BER.G lilLITARY POST 
) 

v. ) Trial by G.C.I.I., convened at 
) Nurnberg, Germany, 19, 20 

Corporal H&.1BERT L. HA.TI-GS, ) O:tober 1948. Both: Dishonora·nle 
·RA 34013910, and Corporal ) discharee and confinement for· 
3.ALPH E. LUSSHYR.'l., RA ) thirty (30) years. TJnited States 
16205545, both of Headquarters ) Penitentiary, Lewisbu_-g, Pennsylvania. 
Detachment, 7810 Station ) 
Complement Unit. ) 

rt~VIE".7 by- the BOA.Till OF REVIEW' 
'JOI.FE, 3SRKO.IT.rz, and LYllCH, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the soidiersnamed above. 

2. The accused were tried upon the follOl'ring Charge and Specifica
tion: 

CHAR.GE: Violation of the 92d Article of W'ar. 

Specification: In that Corporal Ralph E. Lussmyer and Corporal 
Herbert L. Haynes, both Headquarters Detachment 7810 
Station Complement Unit, acting jointly and in pursuance 
of a common intent, did, at or near Cadolzbure, Bavaria, 
Germany, on or about 12 September 1948, forcibly, feloniously 
and against her will, have.carnal. knowled~e of Faria 
Schoenleben. 

Accused pleaded not guilty to and were found guilty of the Charge and 
its Specification. No evidence of previous convictions was introduced 
a·s to accused Lussmyer. As to accused Haynes there was introduced 
evidence of a previous conviction by summary court-~rtial for speeding. 
Each accused was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due, and to be con
fined at hard labor for the term of his natural life. The revi~.vine 
authority approved the sentences as to each accused but reduced the 
period of confinement to thirty years, designated the United States 
Penitentiary, Levrisbure;, Pennsylvania, or elsewhere as the Secretary 
of the Army may direct, as the nlace of confinement, and forv,arded the 
record of trial for action under Article of \"iar 50;. 
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3. Evidence. 

(Introductory: It was stipulated for the record that accused Haynes 
is dark-haired and accused Lussmyer, red-ha.ired (R 11).) , . 

a. For the prosecution. 

Accused, at the time of trial, were members of Headquarters Detach
ment, 7810 Station Complement Unit, Nurnberg Military Post (R 6). 

On the night of ll September 1948 the accused attended a dance 
at Cadolzburg1 where they were joined.by Helmut Scheidig and the latter's 
companions, and the group "went drinking ,ti.nes and brandies" (R 9). 'rhe 
presence of the accused at the dancev.as also noted by Hans Beckmann, 
Ernst Fischer, Luise Flohr, _and Maria Schoenleben, the prosecutrix, who 
had attended the dance in a·group (R 14,15,30,31,40,48). The accused 
and Scheidig left the dance at 1:00 a.m. when it was over. All were 
somewhat drunk, accused Lussmyer being "strongly drunk" and Baynes "less 
so •11 Scheidig had to hold Lussmyer, -but Haynes was able to walk by 
himself very easily. Scheidig rode with accused in their jeep to the 
railroad station in Cadolzburg with Haynes driving (R 10;11). 

Maria Schoenleben left the dance when it was over and started for 
her home. She was accompanied by Luise Floh:r, Hans Beckmann, Hans 
Bittner., Georg Flohr, Ernst Fischer, and two other people. 1ihen she 
reached the Schwadermuhle, there were in her immediate group Hans 

. Beckmann., Luise Flohr and herself, and at that point accused stopped 
their jeep about a meter or two away and addressed the group•. Although 
Maria could not understand the language used by accused., she thought 
they meant for her group to get into the jeep. Luise and Maria stood 
there and Luise called to Hans Beclanann to come to their assistance. 
When Hans approached., Lussmyer drew some object which looked like a 
firearm and directed it.toward him (R 49,50). Beckmann and Luise went 
away. Haynes turned the car 11 half right pver the road and grabbed Maria 
and held her." She shouted very loud and Georg Flohr and Hans Fisch,!)?: came 
running up. Lussmyer got out of the jeep and "directed towards them·&ll 
object which looked like a revolver," and they also ran avray. Lussmyer 
threw Maria's bicycle into the back of the jeep and then took Maria from 
Haynes and put her into the jeep and climbed in after her. Mar!a was 
sitting between )L!l.ynes and Lussmyer and the latter held her by the hand 
and the leg (R 50,51,59). . · . . · 

On cross-examination Maria explamed that she remained at the jeep 
after wise and Hans Beclanann left because she could not leave. When 
Luise left, Maria-was at least two or three meters from her. Maria was 
holding her bicycle and if she attempted to get·away she would have run 
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into Luise. ·t,l1en the jeep ,·.-as turned around her escape was blocked by it 
in one direction and in the other she was olocked by Hans Beclanann v1ho 
Has standin3 there ,ii.th Luise I s bicycle. After the car rras turned around 
and Haynes had crabbed her she shouted "Luise, Luise, I can not r;et a.,ay. 11 

s1.t t11.c time, she 1,as standing on the left side of the jeep. I.Iaria admitted 
that in her )_Jretrial stater.ent she had stated that the red-haired soldier 
,ras the driver of the jeep and also that in her pretrial statement she 
had made no mention of her shouts when she .-,as seized by accused (R 55-59). 

Hans Beckmann testified that he was with Luise Flohr and I.:aria 
Schoenleben on the Zirndorf road when they met accused near the Schwadermuhle. 
~e and the &ccused did not have any conversation but just snapped words 
at each other. _1ccused I s jeep wa;, stopped at the time. H2.ns understood 
accused to be beckoning the two girls to the vehicle and that accused 
Lussrnyer ·was threatenin:;; him away. Eans felt that he was being threatened 
because Lussl'lyer vras searching for some object which Hans could not 
recocnize. Hans ·1eft the vicinity of the jeep. Luise called to him 
to stop but he merely slowed down. He heard-a woman crying for help in 
3erman. Then Luise drew up to him and they rode on. Later the jeep 
passed them going in the direction. of Seukendorf (R 15-17). 

Luise Flohr understood the accused to tell Hans Beckmann to go away 
and when Hans left, she left, too, and hid. ~.nen she ,.-as lea.vine she 
called to Earia to leave, but the latter di~ not come (R 40,l+lJ. 

Upon cross~examination she admitted that at a pretrial lineup she 
11as unable to identify the black-haired soldier (Haynes) as. one of the 
soldiers she saw on the night in question, but that subsequently upon 
beine helped by a representative of the CID she did identify him (R 45). 
Neither of accused tried to take Luise into the jeep (R 46). 

. . 
Ernst Fischer Y1as some 40 to. 50 meters-from the jeep when it 

stopped. 1.'iith him were Georg Flohr,· Katie Drexler, and Anna Shauer. 
·1-ihen i.!aria Schoenleben shouted for help Ernst and Georg Flohr ran 
towards the jeep. When they arrived at the jeep Ernst saw the red
haired American, and another American was s.itting in the jeep with Maria. 
Ernst asked in German what had happened. The red-haired American jumped 
at :Srnst usinG profane lanGUage. He had a firearm or something of that 
kind in ms·hand (R 32,33,39). Ernst retreated about 20 meters and the 
jeep, in Yrhich Maria was sitting between the two soldiers, went off in 
the direction of Seukendorf. After the jeep passed, Fischer, Beckmann 
and the others continued on in the direction of Seukendorf, also. The 
progress of the jeep could be seen on account of the headliehts. Shortly 
before Seukendorf it was observed to turn left (R 33). Beckmann testi
fied that the jeep was one and a half to two kilometers away when it 
turned (J. 17) . It proceeded on' its new course a way and stopped and 
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the jeep lights went out. Ne'.x.t -a woman• s cries were heard for a. period 
of approximately fifteen to twenty minutes and Fischer identified the 
cries as those of Maria Schoenleben (R 18,33,.34). Acco;rding to Beckma.nn 
his distance to the jeep from where he was standing was two kilomete!s 
by road (R 26). The distance in a straight line would be one to one 
and one-half kilometers (R 27). After the jeep lights were turned on,· 

;the jeep proceeded toward Seukendorf (R 18,34). Upon cross-examination 
Beckmann stated that although there was a house close by they did not go 
to it for help because they did not believe the occupants of the house 
would get up (R 27). 

Maria testified that after the jeep started up in the direction of 
Seukendorf she kept defending herself and yelling the whole way but it ' 
did not get her a.nyvrhere. ?hey did not continue into Seukendorf but -
instead turned left at a field road leading to Saukendorfer Hill. While 
the jeep was making the turn Maria tried to drag the steering wheel around. 
The jeep was stopped at a clover field and the lights turned off. Haynes 

· placed· a blanket under his arm, took ll.aria by the hand and dragged her 
from the jeep. He put Maria on the ground, put the. blanket down, threw 
Maria onto it and then laid down on top of her. Maria identified a 
torn pair of panties as being the ones she wore that night.and testi-
fied that Haynes tore them as he was trying-~to put his 11 genital11 into her 
11 vagina. 11 The panties were introduced into evidence as Prosecution Exhibit· 
3. Prior thereto Maria had no opportunity of getting up--. Haynes finally ·· 

· succeeded in placing his genital into her vagina -and at the time :Maria 
had a feeling of being wounded, she felt hurt. Maria had never had 
sexual intercourse before. When Haynes was finished he put Maria back 
into the jeep and drove back in the direction of Seukendorf. At the 
first house they came to, ~!aria told accused she had to get out. She 
was let off and Iussrnyer dismounted and took her bicycle out of the .. 
jeep and returned it to her. 1,';'hen she arrived home' she retired without 
telling her parents of what had happened but when her comrades came she 
told about what had .happened (R 51-55). Beckmann, Fischer, and Luise 
Flohr testified that at that time Maria told them she had been raped 
(R 18,34,42). 

Upon cross~examination Maria admitted that in a pretrial statement 
she had stated "During the trip I didn't shout. I didn't yell. 11 (R .58). 

During the trip she was held by the hand and leg (R 60). When they 
finaliy stopped, the 11blackhaired soldier" took- his blanket, took Maria 
by the hand, stepped out of the jeep and pulled Maria out (R 61). He 
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walked about two meters away from the jeep pulling Maria along With 
him and then put the blanket down with one hand. At this point Maria 
was not yelling but 11 just11 said., •r have to go home., I have ·to go home." 
She yelled when accused came towards her., and when he put his penis 
into her vagina she shouted so loud she was heard at the E:rzleitenmuhle. 
When she yelled the accused put his hand over her mouth which was how 
she received three scratches (R 62-63). · 

Accused II just" laid her on the ground and then got right on top · 
of her. Maria used one hand to close her vagina but did not use her 
other hand. She. 1slipped back with her legs and * * defended herself•11 · 

Accused snatched her hand away and tore her panties. She did not cross 
her legs at any time. Before accused had inserted his penis llaria 
started to wiggle around. Accused had his left hand over her mouth 
but she did not know to what employment his other hand was put. She 
·admitted ·that in her pretrial statement she had stated that the soldier 
inserted his penis without using his hands (R 63-65). While accused 
was raping'.her she yelled 11 Nicht gut., nein, nicht gut. 11 She had been 
menstruating since the previous noon and by the words "Nicht gut, nicht 

· gut" meant that she did not want to have intercourse during her monthly 
period (R 66). On redirect examination she stated another reason for 
not wanting to ·have intercourse., as follows: "I didn't want to have 
intercourse with him because I was afraid that he would try to kill me, 
or shoot me., or do something else to me." (R 67) Upon examination · by 
the court she stated that even had there not been violence she would not 
have desired to have sexual intercourse with the soldier (R 67). 

. . 
On the afternoon of 12 September 1948 Mar~a was examined by Doctor 

Alfred Mayer. Doctor Ua.yer testified that his examination of Maria 
disclosed blood traces about the outer lips of the vagina.Since Maria 
was in her menstrual period Doctor Mayer could not determine the cause of 
the blood traces. The maidenhead no longer existed but Doctor Mayer 
could not determine if it had been penetrated recently. Doctor Mayer 
also found scratches on the upper lip of the face,which he estimated had 
been inflicted twelve to fifteen hours prior.to examination. Doctor 
Mayer had the impression that Maria ·was slightly perturbed (R 28-29). 

b. For the defense. 

Sergeant First Class Francis C. Tarpley, assistant supply sergeant 
in the 7610 Station Complement Unit, lfurnberg, Germany, testified that 
accused Lussmyer had been working for him for about three ·months and 
had the reputation of being a good soldier. Sergeant Tarpley had 
occasion to observe Iussmyer in the company. Tarpley had never seen 
Lussmyer drink nor had he heard of him drinking. Inssm;yer never bragged 
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to Tarpley of accomplishments .-rith \;omen and ,;as not the type of man who 
would eo out looking for a girl. Tarpley had never heard any comr.i.ents 
that Lussmyer was rough and ungentlemanly in his conduct ·,,i th women (TI 
71,72,73). On cross-examination Tarpley admitted nobody had ever stated 
to him that Lussmyer was a man beyond reproach or that he was a man who 
always acts like a gentleman with women (R 73,74). 

. . 
Captain Edward F. Eskew testified that he was accused's commanding 

officer, that Haynes was first cook in tbe detachment and that Lussmyer 
was assistant supply sergeant. There were fifteen German girls employed . 
as 1·raitresses in the detachment mess hall and Captain Eskew never observed 
anythine; untoward in Haynes I relationship with them. Captain Eskew rated 
Haynes excellent in the perfornance of his military duties, had never 
found him to be untruthful, and stated that to his knowledge Haynes did 
not drink to excess. Captain Eskevr likewise rated Lussmyer as excellent 
in the performance of his military duties, and stated that he had observed 
Lussmyer at two company parties and that on those occasions his conduct 
toward women Yras ·gentlemanly. Upon cross-examination Captain Eskew stated•that in large part his ratings of accused were based upon their ability 
and willingness to work (R 74-76). 

First Lieutenant Alexander Rattrey testified that he was executive 
officer of accused's unit, had observed Haynes' conduct with the German 
waitresses employed by the unit and had never seen anything 11 out of the 
way. 11 Lieutenant Rattrey had received complaints from the girls concern
ing other enlisted men butmne pertaining to Haynes. Lieutenant Rattrey 1s 
opinion of Lussmyer was si.nrilar to the one he had of Haynes. Both men 
in his opinion had a reputation for sobriety (R 77-79). 

Lieutenant Colonel Eldon J. Hart testi.t'ied· ·that he had known Lussmyer 
for a year and a half and had been successively deputy cornma.n:l.er and post 
inspector at Lussmyer 1s former post•.In these positions he would have 
had knowledge of any delinquency reports pertaining to Lussmyer had there 
been any •. He did not, however, recall that there had been such delinquency 
reports. He further stated that Lussmyer had a reputation of being a good 
soldier (R 80,81). 

After beins apprised of his rights theret~the accused Haynes elected 
to be sworn and testify. He testified that he had been in the military 
service for approximately seven and a half years and had foreign service 
totaling about six years and eight months, and had last left the States 
on 5 July 1946.· He had served overseas during the war with the ll5th 
Field·Artillery Detachment as mess sergeant. He is entitled to wear the 
Defense, .t.merican Theater Ribbon, Good Conduct, Victory, and ETO Ribbons 
with four battle stars on the latter. He is twenty-eight years of age 
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and had never been married. He had been assigned to the Nurnberg-Furth 
:Military Post since June 1947. During the weekend of "11th-12th September 
1948 11 Haynes had a special. duty pass. A special privilege pass was given 
to men for use when off duty and was given to those men who had performed 
their duties well and had not received company punishment within s:uc 
months (R 82-83). · 

About 2:JO.on the afternoon of 11 September 1948 Haynes and Lussllzy'er 
went to the Park Hotel, and each had a shot of whiskey and one beer. They 
left the Park Hotel between three and three-thirty and went to Zirndorf 
in a jeep which Haynes owned. They remained in Zirndorf until eight 
o'clock when they went to a dp.nce in Cadolzburg. At the dance they had 
wine and danced. They met three Germans whom Haynes knew and sat at a 
table with them. They danced withmne of the witnesses who had appeared 
at the trial and bf all the witnesses who appeared, Haynes noticed only 
the one mechanic. Haynes and Lus$myer left the dance when it was over 
around one o'clock. At that time neither had.too much to drink. They 
headed back to Zirndorf taking the road going through Furth. After they 
had driven approximately a mile they came up to two girls and a boy riding 
bicycles. Haynes suggested to Lussmyer that they see if they could pick 
up the girls. 1ihen Haynes and Illssmyer stopped the jeep the girls were 
told to come over to the jeep. Haynes did not recall who called them. 
over but stated they were addressed in German. The girls dismounted 
from their bicyc.les and came over to the jeep. Both Haynes .and Lussnzy-er 
talked to the girls, Haynes desiring to know if they wanted, to take a 
ride. He asked the question for the same reason any man would want a 
girl. He did not, however, have any intent to rape anybody; nor did he 
intimate to Lussmyer that they accomplish their purpose by rape. One 
girl did not 11 bite 11 and "went on m front of the jeep a little piece." 
The other girl was still hanging around alongside the jeep•. Haynes had 
her:bY the hand trying to persuade her to g~t into the jeep but she could 
have gotten away had she so desired. At the point where the jeep was ,. 
stopped the road was narrow and Haynes started up the jeep and pulled it 
over to the left a couple of yards•. The girl started to g,t in the jeep 
and Lussmyer came around, put her bicycle in the jeep, took her by the . · 
hand and helped her into the jeep. She did'not scream nor did she resist. 
Her companions did not attempt to rescue her. Haynes did not oqserve 
any weapo~ 'in Lussmyer Is hand. and denied that there was any weapon :in 
the jeep. After the girl got into the jeep Haynes drove off. Haynes 
did not see I.nssmyer holding the girl by- the arm and leg and did not know
of any reason why he should. He added, however, that Inssmyer might have 
been playing with her leg. Haynes had some conversation with Iussmyer 
while they were riding along·but what they intended to do with the girl 
was not a subject of the conver~tion. Neither announced that he intended 
to rape the girl. A.s for Haynes there was no necessity for rape inasmuch 
as he could get whatever he wanted tor a couple of chocolate bars. After 
driving for about i'ive .or six minutes they stopped. Haynes did not have 
a watch with him and did not know the time. There was nobody around who 

.. could observe his actions. He turned ·off the motor and lights and dis- · 
mounted from the jeep. He reached back into the jeep, helped the girl 
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out; picked her up and set her on the ground. Haynes di~ not give any 
instructions to Lussmyer., who remained in the jeep, to give a vrarnine 
if anybody approached, and Lussmyer gave no indication to Haynes that 
r.e would act as lookout (R 84-91). 

. Prior to setting the girl on the ground Haynes released her and 
used both of his hands to spread his blanke·t.· The eirl remained stand
ing, did not scream, and made no effort to get away. She did say that 
she had to get home but Haynes told her 11 in a moment. 11 After he laid 
her down he sat beside her for about two minutes and went through the 
"ordinary routine" and then got on top of her. Both were fully dressed. 
Haynes did _not ask her to remove her panties because it was not necessary 
that they be removed with the type of panty she was wearing, nor would it 
be necessary to tear the panties. He denied that on the night in question 
the girl was wearing the panties which were exhibited to the court. as 
Prosecution Exhibit 3, and stated that the panties which were exhibited 
to the court were of a different texture than the ones the girl wore on 
the,night in question. The prosecutrix had her ha.n:ls on her private 
part but they v,ere removed. In response to the question whether he or 
the prosecutrix removed the hands Haynes stated 11 I guess she helped me. 
I pulled it away anyhow. 11 He moved the panties to one side. The 
prosecutrix did not yell but said 11 Nicht Gut, Nicht Gut; verboten. 11 

Accused was not pinning her to the ground and had the impression that 
he could have se:,..-ua.l intercourse without 1the use of force, inasmuch as 
the prosecutrix was not making any resistance. Haynes had had affairs 
with girls smaller than the prosecutrix and it was impossible to have 
intercourse with them if they put up a fight. The prosecutrix did not 
cross·her legs, nor did she slap him or pull his hair. She did not 
start anything until after he had inserted his penis, when she screamed. 
In Haynes' opinion she screamed because of pain. He explamed that smce 
he was a big man it might have hurt a little, and added thz.t he h~d 
hurt a lot of big women. When it was over Haynes had the impression 
that she had.enjoyed it. He admitted that during the excitement he 
might have scratched her but thaj; was not as a result of using force. 
During the entire occurrence.' Lussmyer sat in the jeep and later when 
·Lussmyer was rejomed in the jeep, there was no conversation regardmg 
what had taken place. Haynes drove the girl to the place she indicated 
was her home and let her out. At no time durinc the ride did the 
prosecutrix mdicate to Haynes that she felt she had been raped (R 92-98). 

Upon cross-examination.Haynes testified that after the dance Scheidig 
and the latter's friend rode with him for the purpose of pointing out the 
road to Zirndorf. They missed the road to Zirndorf and Scheidig and his 
friend were let out of the jeep. After leaving Cadolzburg Haynes saV't 
three persons on the road, two women and a man. He at no time saw 
anyone el~e approach the jeep. He reiterated that he and Lussmyer never 
discussed the possibility of raping the girl, and that he had not zeen 
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any weapon in Lussrnye.r I s hand. If Lussmyer had anything in his hand 
Haynes would have seen it. After the incident with the girl Haynes and 
Lussmyer went to Burgfarrnbach where they remained about an hour or an 
hour and a half. They then went to the home of Rosa Guethlein and Erica 
Fuchs, arriving there at about "fifteen to twenty minutes until four. 11 

(R 92-101). 

The accused Lussmyer after being apprised of his riehts elected to 
remain silent. 

c. Rebuttal. 

First Lieutenarrt, John L. Lewis testified that on 22 August he was 
the 11A\'f 70 investigation officer" in connection with charges against 

·Haynes, and that in the course of his investigation he questioned accused 
Lussmyer. Prior to questioning Lussmyer, Lewis warned him of his rights 
under Article of 1Zar 24. Thereupon Lussmyer made a statement (R 105-106). 
Lieutenant Lewis id3ntified Prosecution Eichibit 4 as the statement ma.de 
by Lussmyer and the statement was admitted in evidence over objection by 
the defense (R 106,107). In offering the exhibit the Trial Judge Advocate 
stated: "The court has heard four or five wi_tnesses testify to the good 
character of the accused Lussmyer. Therefore, there has been introduced . 
evidence as to the good character and reputation; and for truth and veracity 
The court, furthermore, heard under oath the accused Haynes testify as 
to certain things that he and the accused Lussmyer did in the early morning 
hours of 12 September 1948. I am introducing this, sir, to show that 
there is a very, very wide variance as to this only against the accused 
Lussmyer, and is not in anyway used against the.accused Haynes. 11 (R 106-
107). Lussmyerrs statement is entirely exculpatory and coincides with 
Haynes' testimony only as to matters not in issue. It recites their 
attendance at a dan::e in Cadolzburg on the night in question until l:00 
o'clock in the morning, the fact of leaving the dance and driving.to 
Burgfarrnbach where they attended another dance for a short period of 
time, and their going to t~e home of Rosa where they arrived at about 
0200 hours. Lussmyer denied that there were.any girls in the jeep on 
the night in question after 2000 hours, that there was a bicycle in the 
jeep, and also that he saw any scratches on Haynes' face or bloodstains 
on his clothing (R 107; Pros Ex 4). 

4.. The evidence thus shows that at sometime after 0100 hours on 
the night of ll-12 September 1948, the accused were driving to SeU:(endorf 
from Cadolzburg, Germa.ey, and at a point on the road approximately one 
mile- out of .Cadolzb~g-came upon two German girls, one of whom was Maria 
Schoenleben, the prosecutrix, and a German boy. Accused' Haynes stopped 
the vehicle.~ which he and accused Lussmyer were driving, and the accused 
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beckoned the 6irls to approach the jeep. Vihen the German boy approached 
the jeep he ·,,as threatened and frightened away. The prosecutr:uc was 
seized by Haynes but the other girl went off with the German boy. Other 
Germans uho heard the screams of the prosecutr:uc approached the jeep but 
,_.,ere also threatened and frightened away by Lussreyer who appeared to have 
a firearm in his hand. Lussmyer dismounted from the vehicl~ placed the 
prosecutr:uc 1 bicyele in the back of the vehicle., seized the prosecutr:uc 
from Haynes' grasp and forced her into the jeep. Haynes drove off in 
the direction of Seukendorfer, the prosecutr:uc imprisoned bet.veen him 
and Lussmyer ,'Ii.th the latter holding the prosecutr:uc by the arm and leg. 
Prior to reachinc Seukendorfer they turned off on a side road and stoppea 
next to a field. The prosecutrix screamed and yelled during the entire , 
trip. After the vehicle ,;as stopped Haynes dismounted, secured a blan.v;:et., 
and then pulled the prosecutri.x from the jeep. Accused proceeded to a 
distance of about two rneters from the jeep and spread the blanket upon 
the ground, mean-vrhile retainine his grasp upon the prosecutr:i..x. He laid 
her upon the ground and placed himself over her. The prosecutri.x who had 
been menstruating since the previous noon, uttered phrases in German express
ins her distaste for what vms about to happen and screamed. He placed 
his hand over her mouth to stifle her screams thereby scratching her. 
She slipped back with her legs and resisted. She had one hand shielding 
her private part but it vras pulled away by accused. In the course of 
the struggle her panties were torn. Despite her struggles accused 
effected penetration. 

11 :?.a.pe is the unlawful carnal knowledge of a woman by force and 
without her consent. n (Para 149b, MCH 1928). As to Haynes the competent 
evidence of record sustains every element of the offense committed. The 
defense in this case as evinced by the defense counsel upon his cross
examination of the prosecution's witnesses and his examination of the 
accused Haynes was that there was consent ancl lack of resistance on the 
part of the prosecutri.x. \fe are of the opinion that the competent 
evidence afforded an ample basis to negative the defense proposition. 
Considering the language barrier the prosecutr:uc nevertheless made known 
to accused by her screams and struggle that she was not in fact consent
ing to Haynes 1 conduct. That her resistance was ineffectual does not 
make it any less real. The court had evidence that the prosecutr:uc was 
less than eighteen years of age and a virgin and from the evidence it 
may be concluded that her latter status was not due to the prior exercise 
of the wiles of a woman experienced in warding off male importunities of 
the type here narrated. Contrariwise the testimony of Haynes establishes 
that he is no novice in :inter-sexual encounters, but had previous engage
ments in which he was opposed by defenses unavailable to the prosecutrix 
by reason of her :inexperience·. The circumstance that she was carried 
off by force from a group of her friends in the early hours of the morning 
must certainly have terrorized her thereby lessening her powers of · 
resistance. 11here, in fact, th~ victim is overcome by fe~r her resistance 
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is unnecessary to sustain a charge .of rape (CM 240674, Rimke, 26 BR 
91,96). Her resistance in any event was commensurate With the circum
stances in which she found herself, a captive of two members of the 
occupying forces' in an isolated spot in the deep of night (CM 266302, 
~' 43 BR 221,228). . · 

The prosecutrix admitt~d that prior to trial she had stated that 
penetration had been effected-without manual manipulation by either 
accused or herself, while at the same time she was moving her body from 
side to side. In her testimony at the trial she stated that accused 
was holding one hand over her mouth and also stated that she did not 
know to what employment he put his other hand. It is extremely unlike~ 
that penetration was accomplished under the circumstances related by 
the prosecutrix in her pretrial statement, and it is concluded that, in 
fact, due to her· state of mind at the time of the attack, she did not 
know in whatnanner penetration was accomplished. 

The findings of gullty of rape as to the
•. 

accused Haynes are sustained 
by the evidence. 

With reference to Lussmyer the evidence shows that he forcibly placed 
the prosecutrix in the vehicle, threatened away her would-be rescuer;3., 
and held the prosecutrix in the vehicle until their arrival at the scene 
of the rape. Haynes in his testimony admitted that he and.Lussmyer 
wanted to pick up the girl for the purpose of sexual intercourse but 
claimed that at no time did the thought of rape enter his mind or that 
of Lussmyer., and further that the· subject of rape was not discussed by 
them. Opposed to this testimony are the inferences which can be drawn 
from their actions preceeding the rape. Their seizure by force and 
violence of the prosecutrix from a group of her friends in the deep of 
night and carrying her to an isQlated spot are susceptible to the inference 
that more was intended than frustration of their desires, and that in , 
fact, Haynes I accomplishment was their intendrnent. In this view of · 
the evidence which was rightfu:J_ly within the .contemplation of the court, 
Lussmyer was an aider and abettor to Haynes in the latter's commission_ 
of the offense charged and hence liable as''a principal, whether charged 
as an aider and abettor or as a principal (CM 273817, Johnson, et al, 
6 BR (E1'Q)· 291,2~5; CM 284438, Rape, et al, 14 BR (ET0) 131,137) 0 

It is shown that after the arrival of the group at the scene of the 
rape, Lussmyer, although present, stood by idly and took no part in 
Haynes' rape of the prosecutrix and for the purpose of this discussion 
·it may be conceded that he did not act as lookout. Nevertheless such 
inaction on his part did not constitute a withdrawal of his participation 
in the offense charged. The law applicable to the factual situation 
under consideration has been stated as follows: 
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I"* * * the responsibility of one who has counseled and advised 
the commission of a crime, or engaged in a ~riminal under
taking, does not cease, unless within time to prevent the 
cormnission of the contemplated act.he has done everything 
practicable to prevent its consummation. It is not enough 
that he may have cha~ed his mind, and tried when too late 
to avoid responsibility. He will be liable if he fails ·within 
time to let the other party know of his ~"ithdrawal, and does 
everything in his power to prevent the commission of a crime. 11 

(People v. King, JO Calif 2d 185, 85 Pac 2d 928,939) 

The evidence supports the findings of guilty as to accused Lu~smyer. 

5. After the defense rested, at t4e offer of the prosecution, a 
voluntary pretrial.statement of Lussmyet was admitted in evi-dence against 
accused Lussmyer solely over objection by the defense. Although the 
ground upon which the offer was made by the prosecution is utterly with
out merit, viz, to impeach Lussrnyer by shmti.hg that his pretrial state
ment varied from Haynes' testimony, the statement was properly rece:Lved 

. in evidence, Paragraph 121, Manual for Courts-Martial 1928, provides 
that the ·court may permit a case closed by either or both sides to be 
reopened for the introduction of further testimony previously omitted•. 
In this case it was quite proper for thb court after the case had been 
closed by both sides to receive Lussmyer 1s pretrial voluntary statement 
for what it was worth. 

6. Accused Haynes is 29 years 'or age and single. He had prior 
service from January 1941 to November 1945. His current enlistment 
extends from 22 May 1946. .He has had a total of approXimately seven 
years of foreign service. His service has been characterized as 
excellent. 

Accused Lussmyer is 25 yearJ3 of age and single. His service extends 
from 17 January 1946 and has' beeh characterized as excellent •. 

7. The co~ was legally constituted and had jurisdiction of the 
persons and the offen~e.. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. · In the opinion of the 
Board of Review the record of trial is legally sufficient to support the 
findings of guilty and the l?entence as to each accused as modified by 
the reviewing authority. · A· sentence to death or imprisonment for life 

· is mandatory upon a conviction of a violation of Article of war· 92. 
Confinement in apenitentiary is authorized by Article of War 42 for the 
offense of rape, recognized as an offense of a~ivi;I- nature and so 
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punishable by penitentiary confinement by Section 278, Criminal Code 
of the United States (18 USC 457). 

e.o.r~, Judge Advocate 

. ~ 
/4 f-~ ,Judge Advocate 

~4d ..'1, 1 ._ i , Judge Advocate 
I , 
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DEPARTMENT OF THE ARM! 
In the Office ot The Judge Advooa.te Genera.l · 

Washington 25, D. c. 

CS.TA.GK - CM 334214 

..... l r;-... .1:. \1 ,1a49e,.,,., •• ·. .. 

UNITED STATES ) BREMERHA.VEN PORr OF EMBARKATION 

v. ~ Trial by G.C.M., convened a.t 
) Bremerha.ven, Ge:rme.z:i;y, 1 December 

First Lieutenant EDWARD ANGUS ) 1948. Dia.missal and confinement 
BROWN (0-2017342), &ad.quarters) for one (1) year. 
and Headquarters Compa.lljy', 17th )) 
Trt.n.Sportation Di.jor Port 

OPINION of the BOA.RD OF REVIEW 
SILVERS, SHOLL and LANNING, Judge .Advocates 

----------~-------------------

1. the record of trial in the oue ot the officer naaed above ha.a 
been examimd b7 the Board ot Review and the Board submits this, ita 
opinion, to ?be Ju:lge .Advooa.te Genera.l •. 

2. The accused was tried upon the following oha.rge a.lid apecitica
tionr 

CHARGEr Violation of the 93rd Article of Wa.r. 

Specifications 1n that First Lieutell8.Jlt F.dwa.rd .A. Brown. 
Ii,adqua.rtera and Headquarters c~, 17th Tranaportation 
lajcr Port, did, at Bremerha.ven, Gel"JllS.cy, between on or 
about 9 February 1948 and 28 SepteJQ.ber 1948, feloniously' 
embezzle by fraudulently converting to his own use Military 
~ent Certificates of a value of $3194.06, the property
of Bremerha.ven Port of Elllbarka.tion Casino Club Officers• 
Mess Fund intrusted to him as custodian by the said 
Bremerhaven Port of Embarkation Ca.sino Club Officers' Mess 
Fund. 

He pleaded no.t guilty to and was found guilty of the. charge and its apeci
tioation.· No evidence of ~ previous conviction we.a introduced. He wu 
sentenced to be dismissed the service a.Di to be confined at ha.rd labor at 
such place a.s the reviElllri.ng authority might direct. for one year. The review
ing authority approved the sentence, designated the Branch United State• 
Disciplinary Ba.rraelcs, Fort Hancock, NEIii" Jersey. as the place ot. contiM
ment, and torwrarded the record of trial for action under Article ot Wa.r ,a • 

. 
3. For the Proaecution 
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By- verbal orders of' the Comma.Dding General. ·Bremerhaven Port: of'_ 
Embarkation. the accused wa.s. on 9 February 1948. appointed Club Director, 
Officers' Club• Bremerhaven Area• .Assistant Custodian. BPE Officers' Club 
Fund, and Custodian, Class •B• :Mesa Fund. Casino Officer•' Jii:lss. The 
verbal orders were confirmed and made ot record by para.graph 11. Special 
Orders 36, Headquarters Bremerha.ven Port ot &nbark:ation, 13 February 
1948. The aocused perfor,ined the above enumerated duties until 28 
September 1948. (R 14, Pros Ex 12) 

the aaseta ot the Casino Qtfioers' Mess Fw:d were transferred f'ram. . 
First Lieutena.nt Noal A. Christensen to the acouaed on 9 February 1948. 
This transfer was erldenoed by a dooument oertif'ied by Lieutenant 
Christensen and signed by ··a.ooused, who acknowledged receipt of' the assets 
therein shown, totaling $6,673.31 (R 9,10, Pros Ex 2). . ... 

The reoord of' trial shows that on several occasions between 3 ~pril 
1948 and 3 September 1948 the acoused drew various cheoks in his oapaoity 
as custodian of the above mentioned funds;· These oheoks were used by · 
him to make up shortages temporarily so that the ahorta.ges would not be 
reflected in the monthly inventory. The. oaah wa.a counted by' the inventor., 
of'fioer after the first of the month. Before eaoh inventory the aoouaed 
would draw a. check to cover the shortage of' the previous month. This had 
been goillg on for four months with an e..-er inoreaaing shorlage. (Pros Ex 1) 

In August 1948 Headquarters European Command issued· a directive to 
the ei'feot that all Class "B" messes operated b:, oluba;:. would ha'V8 their 
funds merged with the parent.fund. On 25 August 1948 in- oomplianoe with 
the direotive Lieutenant Colonel Frank v. B. Couch, BPE Club Otfioer, 
issued instruotions to the mess officers· opera.ting mesaea in the various 
ta.oilitiea of the BPE Officers' Club to aooomplish the :merger by 1 September 
1948. They were to deposit their assets based upon their· closing state
ments of 31 August 1948. to the aocount ot the BPE Oti'ioera' Club Fnm. (R 15) 
Lieutenant Colonel Couoh spoke to the accused ~ times, over tbe •phone 
a.Ild personally-, urging him to complete and turn in his records. PiDal.17 
on 28 September 1948 after LieuteI18llt; Colonel Couch threateDed to take , · 
more positive action, e.couaed acoompliahfd the tranef'er, stating that he 
was short the a.mount of $3,194.06. Upon being queried u to the shortage, 
accused stated that the money ha.d been stolen f'r0111 him lmder the f'ollowing 
cirowns,te.nceaa On 3 September 1948 he had withdrawn the fWld trom tho 
JJDerican Express Com.paey- in order to deposit it to the BPE otfioera • Club 
Fand account. In so doi?Jg ,he had taken the money to the Casino Club to . 
count it prior to ma.king the deposit. While oounting the :money it became 
neceuary- f'or him to go to the latrine next door. He placed the money in 
the top drawer of his desk a.nd wa.a oay a.bout eight. mintttea. Upon his re
turn to the offioe, the money was gone. Colonel Couch took the accused 
to -the of'fioe of tbe executi"te off'ioer, Colonel George H. Jloloey, where 
the a.bo-ve storywa.s repeated. Colonel Darling, 'Chief of Special Service•, 
stated in the presence of the aocused that he ha.d diaoovered a shortage 
ot roughly t3,000 in the Casino Mesa FUD4 account.- Colonel Molo~ 
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requested the Crimiria.l Investigation Division to investigate the case. (R 8) 
Subsequently the accused ma.de a sworn statement before Colonel Morrison, the 
provost marshal:, and James M. Salles, ..an agent of the Criminal Investiga
tion Division. This statement' appears to have been given voluntarily by 
the accused and after he had been warned of his rights under the provisions 
of Article of War 24. This statement,which we.s received in evidence u 
Prosecution Exhibit 16, recited substantially the same information prev-

·iously given to Colonel Couch and Colonel Moloey with the additional 
assertion by accused that he had placed the money 'Which he had withdrawn 
from the American Express Compaey in two envelopes • $1312.04 in one 
envelope ·from the nu.s. and Allied Civilif.ll: Mess Fund• and $3194.06 in 
the other envelope from the •casino Officers' Meas Fund.a Sergeant 
Stickley had opened the safe and pla.oed the envelopes therein. The en
velopes were not marked with ~ :monets.ry value but were merely numbered 
#1 and ://2 for the a.ocused' s own identification. The sergeant did not . 
knor the contents of the envelopes. On 7 September the a.caused deposited 
the $1312.04 with the American Expreu Co:lll-pany. • On 8 September he took 
the envelope containing the $3194.06 to the club office. While ~rifyi:cg 
the cash he placed the money in his desk drawer &Ild went to the bathroom. 
Upon his return, five minutes later, the money wa.a gone. (R T) 

Sergeant Douglas Stickley teatified that he did not knorr the oombina.
tion of the sa.fe after July 1948, that he did not place the two envelopes 
identified #1 ani ~ in the safe for the a.caused, nor did he put 8JlY1;hing 
else in the safe for him (R 22-23). 

On 29 September Colonel Morrison took the accused to Colonel Moloey'a 
office. The accused wa.s advised by Colonel M:>lony that it was not neces
sary for him to make any statement whatsoever, tha.t axcy- sta.tement he made 
must be purely wluntary, _that he could not be required to ant!Wei' aey 
question that might 1ncrimiil8.te or degrade him, and that aey-thing he 
stated could be used a.gain.st him. No promises or three.ta were made to 
aooused at aJV time during the investigation. The a.caused ata.ted, •1t•• 
a ease ot misappropriation of funds,• and then after b~ing sworn made 8.Ild 
signed a statement;, ~tnesaed by Colonel 1'>lo:izy- ani Colonel M:>rriaon," 
which waa received in evidence, without objection, as Prosecution Exhibit 
]... The statement r~ads in pertinent part• 

"When it all started - I do not know the exact date -
but 1 t was a matter of drawi:cg a check on the aooount to be 
used tor shortage. Since the ca.sh was counted by the Inventor:y 
Officer. arter the first of the month., another oheok would be . 
drawn on the first of the month to cover the shortage of the 
~Tious mont;h. This has been going on for. the put four 
months and building up in size. · On the third of September... 
when I withdrew the oash from the bank I was able to liquidate 
most of my indebtedness and had hoped that I could borrow 
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enough money in the meantime to replaoe the amount of money 
taken. This shortage was brol.li;ht to light on the 28th of 
SeptEmber when I could not produce a depos1~ slip for the 
money for Colonel Couch. That's just about the story of it. 
Colonel. 

"Molo:n;ra You did use the money for yourself? 
Brawna Yes sir 
Moloeya Ia the whole shortage now· $3,194.06 
Brown• Yes, sir 

Molo.nya or this figure, $3200 roughly, that you a.re 
short, Brown, how much of that is due to your 
own misappropriation for yourself, and how much 
is due to operation! 

Browna Approximately $2200 is mine, and the other $1000 
over a period of time is the mess•s. 

Molo.nya And you admit to actually misappropriating to your 
own use $2200 of mess funds f 

Brawna Yes, sir. 
Molo:n;ra How long has this been going on, Brawnt 
Browna Five or a ix months• sir. 

Molo:n;ra I don't believe that you wo\tld just steal. I can't 
help but feel, Brown, that there is something behind 
this thing. Are there e.n;y extenuating circumstanoes 
that you would like to bring outt 

Brown• It wu just living beyond m:, means, Colonel.· That sums 
it all up." (Pros Ex l, pp l,2,3,5) . 

Major Elbert T. Allen testified that he made an audit of the records 
aIJd accounts of the Of'f'ioers I Mess at the Bre:m.erhaven Port of Embarkation 
Ca.sino Club. A check written on the Bremerha.ven Port ot &i.barka.tion Casino 
Jess account with the American Express Compaey for $3,194.06 dated 3 
September 1948, payable to ca.sh and indorsed by aooused was identified 
by the witness and admitted in evidence as Prosecution Exhibit 10. A 
certified copy of the .American Express Company, Bremerhaven Office, state
ment of the aooounts of the fund for the period 4 June 1948 to 3 September 
1948 and showing the withdrawal on the latter date of the .ba.lanoe $3,194.06 
was admitted in evideilCe as Proseoution Exhibit 11. No objection was 
made to the admission of -t;hese documents in eTidenoe (R 9-13 ) .. 

Lieutenant Colonel Couoh testified that the ea.sh assets of the Casino 
~sa Fund were $3,194.06.as shown by the ballUlOe sheet,on deposit in the 
American Express Compan;y (Pros Ex 11); tha.t this amount should have been 
turned over to him by the aooused, and upon his failure to turn over the 
money aoouaed had stated that he wa..s short in that amount. 

4. For the Defense 

After being advised of his rights a.s a witness-' aoou.aed elected to 
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make an unsworn statement through counBel in which he stated his age. 
birthplace and olose relatives. This statement also gives his educa
tional background and his A:rmy assignments including oombat duty. 

5. Discussion 

It is axiomatic that a court cannot consider the confession of an 
accused as evidence against him unless there be in the record other evi
dence. either direct or circumstantial. tha.t the offense charged had 
probably been committed. That is to say. there must be evidence of the 
corpus delicti other than the confession itself (MCM. 1928 • par 114a... . . 
p 115 ). The accused herein admitted withdrawing, for his personal uae. 
the sum of $3.194.06, property of the Bremerha.ven Port of Embarkation 
Casino Club Officers' Mass Ftmd. Evidence for the prosecution. aliunde 
accused's confession, established that on 3 September 1948 there was 
$3,194.06 on deposit with the American Express Company, Bremerha.ven 
01'fice. to the credit of this fund and that on that day he withdrew the 
money by check and retained or disposed of the money adversely to his 
trust. When called upon to account he failed to do so, aDd 

uThere is a well established legal presumption tha.t one 
who has assumed the stewardship of another's property has 
embezzled such property it he does not or cannot account 
for or deliver it at the time an accounting or delivery is 
required of him. The burden of going forward with proof of 
exculpatory circ™te.nees then falls upon the steward and 
his explanatory evidence, when balanced against the presump
tion of guilt arising from his failure or refusal to render 
a proper accounting of or to deliver the property entruated 
to him, orea.tes a controverted iasue of fa.ct whioh is to be 
determined in the first instance at lea.st. the court. 
Here the court, by its findings o:f' gui ty of embezzlement re
.solved this question against accused and the reviewing au
thority did.not• :cor do we. find any reason to disturb suoh 
findings.• (Underscoring supplied) (CM 320308. Harnack. 69 
BR 323.329.) 

Accused's statement that at the time he took the money he intended to 
make restitution thereof by borrowing or other means is not a defense to 
the embezzlement of the funds (CM 253054, Haward. 34 BR 235.250; CM · 
276435. ~• 48 BR 331.338). 

6 • Depa.rt:mnt of the Army records indicate that accused is 25 years 
of age. :married. and baa one child. He completed'high school at Buffalo. 
New York. and attended the University of Buffa.lo for 1-1/2 yea.rs. In 
civilian life he was employed as a production clerk. He entered on active 

. duty as an enlisted man on 16 February 19~. Es served with the .Anti-ta.JJk 
COlllP&D.)' of the 121st Infant;ry. 8th Infantry Di'rl.sion. attaining the rank 
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of corporal. He wa.s commissioned a second lieutexiant on 3 Dl.y 1945. after 
successfully completing Officers• Candidate School at Fountainblea.u. France. 
He was promoted to first lieutenant on 23 October 1946. He had foreign 
service in the European Theater from 5 December 1943 to 11 July 1945. m.a 
current ~our of foreign service extends from 30 October 1947. 

7, The court was legally constituted alld had jurisdiction over the 
accused and of the offense. · · No errors injuriously affecting the substan
tial rights of the accUsed were committed during the trial. The Board ot 
Review is 01' the opinion that the record of trial is legally sufficient 
to support the finding of gu.ilty and the sentence and to warrant confirma
tion of the sentence. Dismissal is authorized upon conviction of a 'Viola• 
tion of Article of War 93. · 
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CSJAGK - CM 33,4214 : 1st Ind 
.. 

JAGO, Department of the Arnu. Washington 25• D. c. 

TOa The Secretary of the Army-

1. Pursuant to Executive Order No. 9556, dated .May 26. 1945• there 
are transmitted herewith the record of trial and the opinion of the Boa.rd 
of Review in the oase of First Lieutenant Edward Angus Brown (0-2017342), 
Headquarters and Headquarters Comp&J:zy", 17th ~ransporta.tion lhjor Port. 

2. Upon trial by general court-ma.rtia.l this officer was found guilty 
of embezzlement of a.bout $3,194.06. property of the Bremerha.ven Port or 
Embarkation Casino Club Officers I llesa Fund, in violation or Artiole of 
War 93. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service and to be confined at ha.rd labor 
at such place as the reviewing authority might direct for one year., 

, The reviewing authority approved the sentence, designated the Branch 
United States Disciplinary Barracks, Fort Hancock. New Jersey. as the 
place of confinement. and forwarded the record of trial for action 
under Article or War 48. 

3. A summary or the evidence may be found in the accompanying 
opinion of the Board of Review. I oonour in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
of guilty and_ the sentence and to warrant confirmation thereof. 

4. The accused was Custodian, Class •B11 "Mess Fund. Casino Offi -
oers 1 ~ss. This position was held by him from 9 February 1948 until 
28 September 1948. In August,1948 a directive was issued by Headquarters 
European Command to the effect that all Class "B11 messes operated by 
clubs would have their funds mEfrged with the po.rent fund. In oomplia.noe 
with that directive. Lieutenant Colonel Frank v. B. Couch, a.s custodian 
or the Bremerhaven Port of Embarkation Officers' Club Fund, issued in
structions to·the mess' officers in the various facilities of the 
Bremerhaven Port of Embarkation Offioers' Club to aooomplish the m9rger 
by l September 1948.' The merger wa.s to.be aooomplished by depositing 
the assets of these messes based upon their closing statements of 31 
August 1948, to the credit· of the aocotmt of the Bremerhaven Port of 
Embarkation Officers' Club Fund. which account waa maintained in the 
American Express Compa.zw. Ino. 

Betyreen 1 September and 28 September 1948 Lieutenant Colonel Couch 
communicated with the accused several times by 'phone and orally urged 
him to complete his records and transfer his funds. On 28 September 
1948 the aooused turned over the records of the Casino Club Mess Fund 
as of 31 August 1948~ An audit disclosed that the fund was short 
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$3.,194.06. At the time of the transfer., the aoeused told Colonel 
Couoh that the above a.mount of money had been stolen from him Ullder 
the following ciroumstanoes a On 3 September 1948 he withdrew . 
$3.,194.06 from the .American Express Company, Ino., in order to deposit 

·it to the Bremerhaven Port ot Embarkation Offioers I Club aooount. He 
took the money to the Casino Club and while in the act of oounting it 
it beoame neoessa.ry for him to go to the latrine next door. He plaoed 
the money in a. drawer of his desk. When he returned about eight minutes 
later the money was gone. He did not report the loss beoa.use he had 
hoped to replaoe the money. After being warned of his rights under 
the 24th Article of War the aooused repeated the above statement in the 
presence of Colonel George H. lblony.,. Exec:,utive Officer, Bremerhaven 
Port of Embarkation, Lieutenant Colonel Burton o. Morrison, Provost 
Marshal, and' Li.eutena.n!; Colonel Couch. After this interview Colonel 
Molony reque11ted the Criminal Investigation Division to make e.n inves
tigation of the loss of the money. 

On 29 September 1948 accused went to Colonel M:>lony•a of.fioe for 
a further conference oonoerning the shortage in the fund where he ·,nu 
again. advised of his rights respeotine; self-inorimination. He stated 
that he Ull&ierstood his rights and added, •It's a· case of misappropria• 
tion of funds.• Acoused then signed another statement, under oath, 
in Colonel Molony'a and Colonel Morrison's presence. This statement is 
a complete confession by the aocused that he appropriated the money in 
question for his own personal use. The Bank Statement of the aooowt., 
and a cancelled cheok, show that on 3 September 1948 the acoused received 
in cash the balance of the 1'\llld then on deposit - $3.,194.06., whioh is 
the sum alleged to have been embezzled. 

5. Department of the Army records show that this officer is 25 
ye~s of age, married and bas one child. He graduated trom high school 
and attended the University of Buffalo., New York, for 1-1/2 years prior 
to enlisting in the Army 16 February 1943. He served with the 8th 
Infantry Division, attaining the rank of corporal. He was commissioned 
a second, lieutenant on 3 May 1945., ,after suocesstully completing Officers 1 

Candidate School at Founts.inbleau., France. He was promoted to first 
lieutenant on 23 October 1946. He had foreign service in the European 
Theater tram 5 Deoember 1943 to 11 July 1945. His current tour of foreign 
service enends .t'rom. 30 Oot~ber 1947•. Ha has three effioienoy reports of 
•Exoellent• and four of •very Satisfactory.• · · 

6. I recommend that the sentenoe be confirmed and carried into 
execution1 and that a United States Disciplinary Barracks be designated 
as the plaoe ,of confinement. . 
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7. Inolosed is a form of aotion designed. to carry into exeoution 
the foregoing recommendation should it meet with your- approval.· 

Cm 334214 

2 Inola THOMAS H. GREEN 
1. Reoord ot trial Major General 
2. Fom of aotion The Judge Advocate General 

{ OCMO 2, Jan·l.4, 1949). 
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DEPARTMENT OF THE ARMY 
In the Office of Too Judge Adyocate General 

Washington 25, D. c. 

CSJAGN~M .334251 
27 JAN 1:¥t~ J 

UNITE;D STA.TES ) 1ST U. S. INFANTRY DIVISION 
) 

v.-

Recruit GEORGE E. F.LNEHOUT 
(RA 16179034), Company B, 
26th Infantry (RCT). 

) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Bamberg, Germany, 18 November 
1948. Di.shonorable discharge 
and confinement for one (1) 
year a?Xl four (4) months. Dis
ciplinary Barracks. 

HOLIING by the BOARD OF REVIEW 
YOUNG., AL.FRED and S.FRINGSTON., Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges ·and Speci
fications: 

CHARGE I: Violation of the 61st Article or War. 

Specification 1: In that Recruit George E. Finehout, ·company 
B, 26th Infantry (RCT)., did, without proper leave, ab
sent himself from bis organization at Grafemrohr, Germany, 
from about 6 September 1948 to about 17 September 19,48. 

Specification 2: In that Recruit Gearge E. ftnehout, Compaey · 
B, 26th Infantry (RCTJ., did., without proper leave, ab
sent himself frcm his organization at Grafemrohr, Germany, 

~ ·rrom about 20 September 1948 to about 3 October 1948. 

· Specification 3: In that Recruit George E. Finehout., Company 
B, 26th Infantry (RCT) j did, without proper leave, absent 
himself from his. organization at Bamberg., Germany., from 
about 3 October 1948 to about 2.:3 October 19,48. 

· CHARGE II: Violation of ihe 69th Article of War. 



C4oo) -

Specification: In that Recruit George E. Finehout., Company 
B., 26th Infantry (RCT)., having been duly plci,ced in ar
rest in quarters., at Bamberg., Germany., on or about 3 
October 1948., did., at Bamberg., Germany., on or about 3 
October 1948., break his said arrest before he was set 
at liberty by proper authority. 

, 

CHARGE IlI: Violation of the 96th Article of War. 

Specification: In that Recruit George E. Finehout., Company 
B., :26th Infantry (RCT)., did., at Bamberg., Germany, on or 

· about 3 October 1948, wrongfully strike Private Allen c. 
Wells on the face 'With his £1st and wrongfully bite the 

· said Private Allen C. Wells on the ear and finger. 

CHARGE IV: Violation of the 93rd Article of War. 
I 

Specification l: In that Recruit George. E. F.i.nehout, ·company 
B., 26th Infantry (RCT), did., at Bamberg., Germany, on or 
about 3 October 1948, feloniously take, steal, and carry 
away Military Payment Certificates of the value of $10.00., 
one (1) o.n. cap., two (2) cartons of cigarettes., ten (10) 
handkerchiefs, one (1) pair of combat boots, one (1) set 
of spades, one (1) box of candy, one (1) cargo pack, one 
(1) stationary., and shaving ;articles of a total value of 
more than $20.00, the property of Private Allen· c. Wells. 

Specification 2: (Finding of Not Guilty). 

Specification 3: (Finding of Not Guilty). 

Accused pleaded not guilty to all Charges and Specifications. H~ was 
found guilty of Specifications 1, 2 and 3 of Charge I and Charge I, of 
the Specification of Charge ll and Charge II., of the Specification of 
Charge III and Charge III, except the words "strike Private Allen c. 
Wells on the face 1ti.th his fist," substituting therefor the words •grab 
Private Allen C. Wells," of Specification 1 of Charge IV and Charge IV., 
except the words "one. (1) o.n. cap," and "shaving articles.• Evidence 
o:t one previous conviction for absence without leave was introduced. 
He was sentenced to·. be dishonorably discharged the service., to forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor for seventeen months. The revievdng authority approved only so 
much of the finding of the Specification, Charge III., as finds that the 
accused did., at the time and pl.ace alleged., wrongfully bite Private Allen 
C. Wells on theear and finger, only so much of the finding of Specifi.-

. cation l of Charge IV as finds that accused did., at the tilll8 and place 
and fro;@, the person alleged., feloniously take., steal and carry away 
Military Payment Certificates of the value of $10.00., two (2) cartons 
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of cigarettes, ten (10) handkerchiefs, one (1) pair of combat boots, one 
(1) set of spades, one (1) box of canc:J;y and one (1) stationary, of the 
total value of not more than $20.00 and only so much of the sentence as 
proVides for dishonorable discharge, total forfeitures, and confinement· 
at hard labor for one year and four months, designated the Branch, United 
States Disciplinary Barracks, Fort Hancock, New Jersey, as the place of 
confinement and forwarded the record of trial for action under Article 
of War .so½• 

.3~ The record of trial contains evidence sufficient to sustain all 
of the Specifications and Charges except Specification 1 of Charge IV and 
Charge IV. The only questions presented are the legality of the findings 
pertaining to Specification 1 of Charge IV and Charge IV and the legality 
of the sentence. · 

4. The only preof of the allegations of Specification 1 of Charge 
IV is the testimony of the owner o:f the articles stolen, Private Allen C. 
Wells, that the articles were missing (R. a:>), and accused was seen with 
a bag (R. 17, 18) and that accused stated to Private Wells on the date 
alleged "that he had some cigarettes and candy he was going AWOL with" 
which Private Wells 11figured * * * were mine because I was missing that" 
(R. 12). No evidence was adduced that in any manner connected accused 
nth the articles Private -Wells said were missing, consequently there is 
no proof' of the offense charged, as required by paragraph 149&, Manual 
for Courts-Martial, 1928. 

· 5. The maximum period of confinement imposable for the offenses of 
~ch accused was legally found guilty is six months for the assault and 
batte:cy- (Spec.· Chg. III), three months for the breach o£ arrest (Spec. 
Chg. II) and the absence without leave of .3 October 1948, as these of
fenses were.different aspects of the same act (par. 80.!, MCM, 1928), 
thirty-nine days for the absence without leave initiated on 20 September 

· 1948 (Spec. 2, Chg. I), and thirty-three days for the absence without 
leave initiated on 6 September 1948 (Spec. 1, Chg. I), comprising a t•tal 
confinement imposable of eleven months and twelve days. 

6. For the reasens stated the Board of Review holds the record of 
trial legally in.suffid.ent to support the findings of guilty o! Specification 
1 of Charge IV and Charge IV, legally sufficient to support the findings of 
guilty of the remaining Speci.f1cations and Charges as approved and legally 
sufficient to support only so much of the sentence as provides for dis
honorable discharge, forfeiture of all pay and allowances due or to become 
due, and_confinement at hard labor for eleven months and twelve days. 

Judge Advocate. 
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CSJAGN-CM 334251 1st Ind 
CSJAGO, rapt. of the Army, Washington 25, D. c. 
TO: Commanding General, 1st U. s. Infantry Di.vision, APO 1, c/o Post

master, New York,. New York. 

l. In the case of Recruit George E. Finehout (RA 16179034), 
Compacy B, 26th Infantry (RCT), I concur in the holding by the Board 
of Review and recommend that the findings of guilty of Specification l 
of Charge IV and Charge IV be disapproved, and that only so much of 
the sentence be approved as inwlves d.isho~orable discharge, for
feiture of all pay and allowances du.a or to become du.a, and confinement 
at hard labor for eleven months and twelve days. Upon taking such 
action you will have authority to order-execution or the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the pub~shed order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as fellows: 

.... ', -: ; ·: ';' ·, 
(CM 334251)•. .:. ,) · • · 

.. ·':/
\ ..: 

' ' ~'\ .."' ! • 

1 Incl ~ I '-J . , , L · 
THOMAS H. GREEN 

Record of trial:~ 1:t L\'f. ~ff. ,(-,, Major General .
/t} Tm Judge Advocate General:· ~·., ~ 
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DEPARTMENT OF THE AR.MY 
Office of The Judge Advocate General 

Washington 25, D. c. 

CSJAGN-CM 3343?0 25 January 1949 

UNITED STATES ) 11TH AIRBORNE DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Camp Crawford, Hokkaido, Japan,

Recruit JAMES F. DRISCOLL ) 2.3 November 1948. Dishonorable 
(RA 16204125), Headquarters ) discharge and confinement for 
& Headquarters Company, l~th ) two (2) years. Disciplinary 
Gll der Infantry, 11th Airoorne ) Barracks. 
Division, APO· 468. ) 

HOLDING by the BOARD OF REVIE.W 
YOUNG, ALmED and SPRINGSTON, Judge Adwcates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review•. 

2. Accused was tried upon 'the following Charges arid Specifi-
cations: · · 

CHARGE I: Violation~! the 61st Article of War. 

Specification l: In that Recruit James F. Driscoll, Head
quarters and Headquarters Company., 187th Glider In
fantry did, without proper leave, absent himself from 

·his station at Camp Stoneman, California, from about 
7 November 1947 to about 20 January 1948 • . 

Speciftcation 2: In that Recruit ,,7smes F. Driscoll, Head
quarters and Headquarters Company, 187th Glider In-· 
fantry, did, withou.t proper leave, absent himself from 

~ · · his ·station at Fert Knox, Kentucky, from about 15 
February 1948 to about 19 March 1948. 

Specification 3: In that Recruit James F. Driscoll, Head
quarters and Headquarters Company., 187th Glider In
fantry Regiment did, without proper leave, absent. 
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himself from his station at Camp Crawford, J~pan, 
from about 16 April 1947 to about 28 April 1947. 

Specification 4: In that Recruit James F. Driscoll, Head
quarters and Headquarters Company, 187th Glider In
fantry Regiment did, 'without proper leave, absent 
himself from his station at Camp Crawford, Japan, 
from about 2 May 1947 to about 17 August 1947. 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that Recruit James F. Driscoll, Head-. 
·quarters and Headquarters Company, 187th Glider In
fantry Regiment, having been duly placed in confine
ment in Post Stockade, Camp Crawford, Japan, on or 
about 28 April 1947, did, at Sapporo, Japan, on or 
about 2 May 1947, escape from said confinement be-
fore he was set at liberty by proper authority. 

Accused pleaded not guilty to and was found guilty of all Cbarges,and 
Specifications. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due and to 
be confined at bard labor for a period of two years. The revielling 
authority approved the sentence, desig'nated the United States Dis
ciplinary Barracks, Camp Cooke, California, as the place of confine
ioont, and forwarded the record of trial for action under Arti_cle of 
War 5o½. . 

;3. The record of trial is legally sufficient to support the 
findings of guilty of Charge I and its Specifications. The only question 
to be considered is the legal sufficiency of the record of trial to sup
port the findings of guilty of Charge II and its Specification and the sen
tence. Only the evidence relating to the Specification of Charge II will, 
therefore, be discussed. 

4. To establish the confinement of accused,there was introduced 
in evidence, without ,objection, original guard report for 18 April to 
16 May 1947 of Camp Crawford cQntaining an entry showing accused "re
eeived * * * for confinement 1630, tt and confined 28 April by authority 
of confinement order (R. 10; Pros. Ex. 6). The exhibit also contained 
a remark for the· guard tour of 29-30 April 1947 "Driscoll, James F. 
Admitted 161st Hospital~" 

There was also introduced and admitted in evidence, over· ob
jection by the defense, extract copy of morning report of Headquarters 
and Headquarters Company, 187th Glider Infantry Regiment. This entry
reads as follows: - ,.. 
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n1 May 1947 
Correction (28 Apr 47) 

Driscoll James F RA 16204125 
TDY Div Track Team Sendai 
Honshu Japan to Conf Regt 11 
Stockade 

Pvt 

SHOULD BE 

Driscoll Jam.es F RA. 16:204125 Pvt 
AWOL to Conf Regt•l S~ockade• (R. 7; Pros. Ex. 2). 

To sh01r the escape of accused, the prosecution relied on a 
duly authenticated extract copy of a morning report of Headquarters 
and Headquarters Compaey, 187th Glider Infantry Regiment for 27 May 
1947 and original entry in the Camp Crawford guard book for the tour 
1920 May 1947 "Pvt. Driscoll, Jesse F. AWOL from 161 Stat. Hosp. 2 May 
1947. Report turned in to this Regt. Guard House 1130 20 May 47• (R. 17; 
Pros. Ex. 7). The morning report contained the following entry: 

"Driscoll Jam.as F RA 16204125 Pvt 
Conf Regt 11 Stockade to AWOL . 
(EmllR 2 May 47 1000)• (R. 7; Pros. Ex. 3). 

Thereafter the prosecution introduced as a llitness Nubuo 
Matsuoko, an employee in the Police and Prison Office in Camp Crawford, 
who identified himself as technical advisor for the occupation forces 
in Camp Crawford. This 1litness testified that from on or about 3 March • 
1946 for about one year and seven months ha worked in the Police and 
Prison Of'fi.ce of Camp Crawford as police and prison clerk. He identified 
Prosecution .Exhibits 6 and 7, testifying that the entries were correct 
to the best of his knowledge and belief (R. 10, 11.). . 

On examination by the court, t.he follolling colloquy occurred: 

"Questions by the presidsnt: 

Q lli.d the officer of the day personally inspect the 161st 
Hospital in an attempt to determine whether Recruit James 
F. Driscoll was in the hospital on the day in question? 

. A No, ·s1r. I think about ten days after he was confined 
in the hospital one officer of the dey went to the 
hospital and then l'GWX! he had gone. · 

Q The entry in this ~ok represents the absence on the 
day that the officer of the day inspected and found 
Private Driscoll not present, is that. statement correct? 

.A Yes, air, it is. · 
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Q On whose specific instruction did you. make the entry 
in this book of that particular day's absence? 

A One provost sergeant told me upon check made by the 
officer of the day he found Driscoll went AWOL from 
hospital. 

Q And upon the sergeant's instructions you made the 
entry in this book? 

A No, sir, I gave the information to the officer o.f' the 
day before making proper entry on guard book. 

Q You gave the information to the officer o.f' the day 
for proper entry;. into this book. Was that officer of 
the day the same person that inspected the 161st 
Hospital and found.the accused absent? 

A I think so, sir, but I am not sure. 

Q Did the officer of the day verify that absence when 
he checked this book and signed it as a true, o.t'ficial 
document? 

A Yes, sir. 

Q He did check it? 
A Yes, sir. 

* * * LAW MEJIBER: The court will disregard such of the evi-
dence offered by this witness as pertains to the means by 
which ·it was determined that Recruit Driscoll went AWOL 
from the hospital as hearsay evidence" (R. 12-13, 14). 

5. The proof required to establish an escape from confinement, 
the offense alleged in the Specification of Charge II, is (a) that 
accused was duly placed in confinement, and (b) freed himself from the 
restraint of his confinement before set at liberty by proper authority 
(par. 139£, MCV, 1928). . 

The evidence is uncontradicted that accused was confined in 
the Post Stockade on or about 28 April 194? as alleged. The evidence 
1s likewise uncontradicted that he was transferred to the 161st Station 
Hospital during the guard tour 29-30 April 1947. There is sutficient 
competent evidence in the record of trial to establish the absence 

· without leave of aceused, initiated 2 May 1947, as alleged. 

The Board of Review is not unmindful: o! the legal principle 
enunciated in paragraph 112, Manual tor Courts-Martial, 1928, that a 
condition having been shown to have ,existed at one time, in the absence 
of any indication to the contrary, there is a presumption that the con
dition continues. However, in the instant case, the prosecution having 
shown accused co~ned in the stockade on Z7 or 28 April 1948, rebutted 
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the presumption o:r continuance o:r this. condition by its own evidence 
that he was transferred tQ the 161st Station Hospital on or about 29 
or .30 April 1947, and that he absented hims.elf without leave from therb. 
It is recognized that Prosecution Exhibit .3, morning report of Head
quarters and Headquarters Company, 187th Glider Inf'antr.r Regiment, shews 
accused aeon! Regt 11 Stockade to AWOL (Ero:MR 2 llay 47 1000),• and 
morning report; entries •are competent evidence o:r the facts recited-
in them except as to entries obviously not based on personal knowledge• 
(Par. 117!, MCM, 1928, P• 121). It bas been held that the lack of such 
pers,mal kn01rledge may be established by other intrinsic evidence (CM 
307173, Sabansk;y, 60 BR 394; CM 277601, Jensen, 51 BR l7l; 4 Bull. JA!J 
86-88, :March 1945). · 

The prosecution established by positive evidence that accused 
was removed· from the compaey- to the stockade, and thence to the hospital. 
Obviously it appears that tl1e entry in the company morning report was 
based on information furnished by the hospital to the stockade and by 
the stockade to the company. It therefore might be considered that the 
entry was based on hearsay twice removed,bence the prima facie evidence 
of regularity was refuted by the prosecution in the presentation of its 
case. 

It is clear that accused did not escape from bis confinement 
in the Post Stockade as alleged. It is definitely established that he 
wa_s transferred to the hospital on 29 or 30 April 1947, and thereafter 
absented himself without leave from that installation. The record is 
silent as to the imposition of any physical restraint of the accused at 
the hospital at· the time o:r the alleged escape and as to '!;he manner in 
which he went or was taken to the hospital, whether or not under guard. 
Furthermore no evidence was adduced .f'rom which it m:.y be inferred that 
he was under physical restraint of any kind while in the hospital an:i · 
at the time he absented himself therefrom. Although the witness· Katsueka 
referred to a period of "ten days after he (accused) ns confined in the 
hospita1,n it is certain from all his testimony and other evidence intr•
duced by the prosecution that he could ·not and did not know of any peysical 
restraint or other conditions under which 'accused was kept while in the 
hospital, and was merely expressing his opinion of the status of accused 

· 11:1. thout any basis in fact. 

In a simi.l.ar case of alleged escape, in which accused was · 
taken tra the guardhouse and admitted as a patient in the hospital, 
.from wl4cb he absented himself without leave., the Board of Review held 
that where the evidence failed to show peysical restraint the evidence 
was not legally sufficient to support the sentence (CM 219725, Lowry, 
12 BR 309, 311). Similar conclusions were reached in the case of 
CM: 244521, Humphrey. 28 BR 337 wherein accused was a member of' an 
honor ec>mpany at a rehabilitation center., and af't.er receiving per
mission to go to the station hospital., disappeared while in the neighbor
hood 0£ the hespital. 
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In view of the proof required by the Manual for Courts-Martial 
to establish escape, and the legal principles contairted in the above 
decisions, the conclusion is inevitable that, in the absence of proof 
of physical restraint, accused may not properly be found guilty of 
escape from confinerent. •.. 

6. The authorized maximum sentence to confinement for the offenses 
of absence ld.thout leave of which accused was found guilty_under the 
Specifications of Charge I is as follows: Specification 1, six months; 
Specification 2, three months and nine days; Specification 3, one month 
and six days; Specification 4, six months (par. 104£., MCM, 1928). The 
maximum period of confinement to which accused may be sentenced is there
fore one year, four months and fifteen days. 

? • For the reasons stated the Board of Review holds the record of 
trial legally sufficient to support1the findings of guilty of Charge I 
and its Specifications, legally insufficient to support the findings of 
guilty of the Specification of Charge II and Charge II, and legally suf
ficient to support only so much of the sentence as involves dishonorable 
discharge, forfeiture of all pay and allowances due or to become.die, 
and confinement at hard labor for one year, four months and fifteen days. 

Judge Advocate. 

udge Advocate. 
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CSJAGN-cM 334370 1st Ind 
CSJAGO., Dept. of the Arury., W~shington 25, D. C. 
TO, Commanding General., 11th Airborne Division, A.PO 468., c/o Post

master., San Francisco., California. 

l. In the case of Recruit James F. Driscoll (RA 16204125)., Head
quarters and Headquarters Company., 187th Glider Infantry., 11th Airborne 
Di.Vision., Aro 468., I concur in the holding by the Board of Review and 
recommend that the findings of guilty of the Specification of Charge II 
and Charge ll be disapproved and that. only so much of the sentence be 
approved as involves dishonorable discharge, forfeiture of all pay and 
allowances <he or to become due, and confinement at hard labor for 
one year, four months and fifteen days. Upon taking this action you 
will have authority to order the execution of the sentence. 

2. When c1>pies of the published order in this case are forwarded 
to this o.t'fice they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case., please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(Cll .334370). 

1 Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 

JJJ.U 250.411' Driscoll, James F. (Enl) , 2nd Ind 
(25 Jan 49) 

Rq Eighth J.r~. APO 343, c/o Postmaster, San Francisco, California. 

TO: Commanding General, 11th Airborne Division, Ca.mp,Campbell, Kentucky 

l. Forwarded puriru.ant to paragra.:ph 87a, MCM, 1949. 
'• 

a. Request that this headquarters be, furnished twenty copies of 
the general court-martial orders when published. 

FOR THE COMMANDING GENER.AL: 

http:GENER.AL
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WAR DEPL.RTMENT : (411)
In the Office of The Judge Advocate General 

Washine;ton 25. D. C. · 

JAGK - CM 316986 
7 NOV 1946 

UNITED STATES ) WESTERN BASE SECTION 
) US FURCES, EUROPEAN THEATER 

v. ) 
) Trial by G.C.M., convened at 

Privates COLE L. BOYKIN ) Paris, France, 19-20 July 1946. 
(32412802), 292nd Military ) BOYKINa Dishonorable discharge 
Police Company, and VITLLIE ) and confinement for six (6) years. 
R. SAXTON (34744243), 827th ) SAXTONa Dishonorable discharge 
Tanlc Destroyer Battalion. ) and oonfinemen t for four (4) yea.rs. 

) Eacha Disciplinary Barracks. 

HOIDING by the BOARD OF REVIEW' 
SILVERS, Mc.A.FEE and ACKROYD, Judge Advocates 

1. The record of trial in the case of each of the soldiers llallled 
above has been examined by the Board of Review. 

2. The accused Boykin was tried upon the following charges and-speci
fications a 

CHARGE Ia Violation of the 94th Article of War. .,
Specification la In that Private Cole L. Boykin, 292nd Military 

Police Company, United S~ates Forces, European Theater, in 
conjunction with.Private Willie T. Duncan, did, at or near 
Raphele, France on or about 20 December 1945, knowingly and 
willfully dispose of by sale to a French civilian a 2½ ton 
6x6 truck, value of more than.fifty dollars ($50.00), property 
of 'the United States furnished and intended for the military 
service thereof• 

. Specification 2a (Finding of not guilty). 

Specification 3a 'In that Private Cole L. Boykin, •••, in oqn
junction with Private Willie R. Saxton and Prhate'· Jessie 
1iilliams, did, at or near Raphele,: Fre.nct on or~ about 22 
December 1945, knowingly and willfully dispose'$~ by.sale t~ 
a French civilian, tour (4) tires, value of more than fifty 
dollars ($50.00), property of the United States furnished 
e.nd intended for the military aervice thereof. 

CHA.RGE lia Violation ot the 58th Article ot War. 

Specification1 In that Private Cole L. Boykin,•••, did, at 
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Calas, France on or about 15 August 1945 desert the service 
of the United States and did remain absent in desertion witil 
he we..s apprehended at Mu-seille, Franoe on or about 13 January · 
1946. 

The aooused Saxton was tried upon the following oharges and speoifioa
tions a · 

CHARGE Ia Violation of the 94th Artiole of War. 

Speoifioations 1,2,4,5, and 71 (Finding of not guilty). 

Speoifioation 3a In that Private Willie R. Saxton, 827th Tanlc 
Destroyer Battalion, United States Forces, European Theater, 
in oonjunotion with Private Jessie Williams, did at or near 
Arles, France on or about 30 November 1945, knowingly and 
willfully dispose of by sale to unknown civilians, three (3) 
tires, value of more than fifty dollars ($50.00), the property 
of the United States furnished and intended for the military 
service thereof. 

Specification 61 In that Private Willie R. Saxton,•••, in oon
juhotion with Private Cole L. Boykin, did, at or near Marseille, 
Franoe on or about 22 December 1945, knowingly and willfully 
dispose of by sale to a Frenoh civilian, four (4) tires value 
of more than fifty dollars (i50.ro), the property of the thited 
States furnished and intended for the military service thereof. 

CHARGE IIa Violation of the 68th Article of War. 

Specification, In ttlat Private- Willie R. Saxton, •••, did at 
or near Ce.las, France on or about 26 October 1945 desert the 
service of the United States, and did remain absent in deser
tion until he was apprehended at or near Marseille, France on 
or about 12 January 1946. 

Each accused pleaded not guilty to all charges l!l.Ild specifications. The ac• 
cused BoY¥i~was found not guilty of Specification 2 of Charge I and guilty. 
of Specifications land 3; Charge I, and Charge I, and guilty of the Speci
fication and Charge II. The aooused Saxton was found not guilty of Speci
fications 1,2,4,5, 7 of Charge I, guilty of Specifications 3 and s. Charge I, 
and Charge I, guilty of the Specification and Charge II. No evidence of 
a.ny previous convictions was introduced. Each accused waa sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances due 
or to- become due J the accused B'oykin, to be oont'ined at hard labor tor 
twelve yea.raJ the accused Saxton to be cont'ined at ha.rd labor for eight 
years• b reviewing authority approved the sentence as to eaoh a.oouaed; 
reduced the period ot oontinement to aix years in the case of Boykin and to 
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four years in the case of Saxton, and designated the Eastern Branch, United 
States Disciplinary Barracks, Greenhaven, New York, as the place of con
finement for each accused, and forwarded the record of trial for action 
under Article of War 5~. ·• 

3. lhe Board of Review holds the record of trial legally sufficient 
to support the findings of guilty as to the accused Boykin, and legally 
sufficient to sup~ort the findings of guilty of the specification and 
Charge II as to the accused Saxton, and legally sufficient to support the 
sentence as. to each accused, but legally insufficient to support the find
ings of guilty, as to the accused Saxton, of Specifications 3 a.nd 6 of 
Chari;e I and Charge I. 

In view of this holding discussion ,rill be limited to that portion 
of the record of trial considered legally insufficient. 

The only question to be considered is the admissibility of the accused 
Saxton's extra-judicial confession and its effect upon his substantial 
rights. The accused vigorously objected to the admission of this oollfes
sion in evidence and testified as to the manner in whioh it was obtained 
as follows a 

I 

"Q. Will you tell the court in your own words hOW', and 
under what circum.stances the confession was obtained from you 
by the agent, Noeman Lane? 

"A. About the statement. He told me that if I did not make 
out a statement they would beat 11.e up bad. I wouldn't make a 
statement. They asked me about 'liico' and Williams. I told 
them I didn't know, and they said I did. 

"'lhey said if I did not tell them .that I knew him they would 
take me out in the woods and beat me with a rubber hose, they also 
said they would kill me if 'I did not make that statement. Then 
the CID agent, Lane, he .~ook~ me in a room. and ma.de m~ make out a 
statement, then he, Lane, took a hose this long (indicating about 
an eight inoh span), so I got tired of him buzzing me arowxi and 
went on and.made a statement. 

"Q. Vfuat date were you put in jail? 
· nA. January 10. 

"Q. Was it a Frenoh or American jail1 
"A. French jail• 
"Q. 
"A. 
• 

"Q. 

In a room by yourself? 
Yes, in a room by myself, sir.

• •
Did you have any food while there? 

"A. Not that night. 
"Q. 
"A. 

Did you have aeything to eat t 
Next morning, a.bout 12 o'olook, they gave me some sandwiches. 

"Q.
•A. 

Ywbat kind of sandwiches? 
Meat loat.• {R. 44) 
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"Q. On the eleventh of January? 
a.A.. On the eleventh of January, that tillle ma.de e.t the CID 

in :Marseille. 'lhey handcuffed me to the radiators and they left · 
me there a.11 da.y. I did not eat and they took me e.way. 

"Q. ·ffilere did you sleep? 
"A. In :Marseille jail. 
•Q. What kind of a jail was i tT 
"A. Just a. little shack, an American jail. 
"Q. Where did you•• what did you do the next day? 
"A. 'lhey took me back to the CID headquarters. 
•Q. Did you eat? 
•A. Not until twelve o'clock. 
•Q. What did you have to ea.t'l 
"A. A meat sandwich. 
"Q. What did you do in the CID headquarters? 
11.A.. I made a. atatement • 
•Q. What happened? · 
0 A. I told them I would not but all that day before we are 

left••• 
"Q. Were you warned of your rights? 
"A. Yes, sir. 
"Q. By a.n officer f 
"A. A CID man, sir• 

. "Q. Did thE7 ever threaten you? 
"A. Yea. 
11Q. When did that take pla. oe? 
"A. Well, of rights I did not lcnowJ and they told meJ and so 

he slapped me around.J and then after tha.t he told me I would :make the 
statement out am'r made them that statement." (R. 45) 

.. 
In rebuttal to this testimony the prosecution introduced evidence ot 

the geDer&l reputation of the agent securing the confession and his general 
mode of t&lking to and treating witnesses. One witness testified that he 

·wu present during pa.rt of the interrogation of the e.ccuaed and that while 
he wu present no threats were made age.inst the accused. The confession ha'Yi.ng 
been challenged u being involuntarily procured a.nd the defense having offered 
evidenoe,_in support of its objections, it then became incumbent upon the prose
cution to adduce evidence showing the voluntary nature of the oonfeasion. 
1his the prosecution failed to do. It is not auttioient merel:, to aholr the 
general uthod ordi:carily employed by the person procuring the confession. 
The crux ·of the question is.what wa.s done in thi_s particular case. 

There being no evidence in the reoord of trial, except the involuntary 
confession ot the aocused, which connects Saxton with the offenses charged 
in Specifications 3 a.nd 6 of Charge I, the convictions thereon must ta.11 • .. 

4. For the foregoing reasons the Board ot Review holds as to the 

http:ha'Yi.ng
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accused Boykin the record of trial legally sufficient to support the find
ings of t,uilty and the sentence. The Board of Review- holds as to the ac
cused Saxton the record of trial legally insufficient to support the find
ings of guilty of Specifications 3 and 6 of Charger. and Charge I. but 
legally sufficient to support the findings of guilty of the Specification 
and Charge II and legally sufficient to support the sentence. 

·~-z;&~Judge Advocate 

, Judge Advocate 

, Judge Advooate 

5 
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JAGK - CM 316986 1st Ind 

YID, JAGO, Washington 25, D. C. 

TOt Commanding General, Western Base Section, US Forces, 1uropee.n Theater,' 
\ 

APO 613, 0/0 Postmaster, New York, New York. 

1. In the foregoing oa.se of Privates Cole L. Boykin (32412802), 292nd 
Military Police Compa.ey, and Willie R. Saxton (34744243), 827th Te.nlc Destroyer 
Battalion, attention is invited to the foregoing holding by the Board of 
Review that as to accused Boykin the record of trial is legally sufficient 
to support the findings or' guilty and the sentence and as to the accused 
Saxton the record of trial is legally insufficient to aupport the find-
ings of guilty or Specifications 3 and 6 or Charge I and Charge I, but 
legally sufficient to support the findings of guilty or the Specification 
and Charge II and legally sufficient to support the sentence, 'Nlioh holding 
ia hereby approved. Upon disapproval or the findings or guilty, a.a to 
Saxton, of Specifications 3 and 6 or Charge I and Charge I, you will h&Te 
authority to order execution of the sentences as to both accused. 

2. When copies of the published order in this ce.se are forwarded to 
this office they. should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference, please place the file number 
of the record in brackets at the end of the published order, aa follow•• 

(CM 316986). 

l Inol THOMAS H. GREEN ~:. 
Record or trial Major General 

The Judge Advocate General 

http:Compa.ey


DEPJ.RTMENT OF THE ·ARMY (h17)
In the Office of the Judge Advocate General 

Washington 25, D. c. 

J.AGQ • CM 315523 JO October 1947 
..UNITED STATES ) , 6TH INFANTRY DIVISION 

) 
Vo ) Trial by G.C.M., covened at 

) APO 6, 19 August 1947. Dis
Sergeant ) honorable discharge and con

. CLARENCE A. HtlNTINGTC!f ) finement for lite. 
(RA 39936228), Penitentiary.
Medical Detachment, ~ 
1st Infantry Regiment, 
APO 6-1. ~ 

HOLDING by the BOARD OF REVIE'fr 
JOHNSOO, SCHENKEN and KANE, Judge Advoeates .. 

l. The record of trial in the case of the soldier named above bas 
been ~ined by the Board of Review. 

2. Accused was tried upon the following Charge,,:and Specification: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Sergeant Clarence A. Huntington, Medi
cal Detachment, First Infantry, APO #6, did at Taegu, . 
Korea, on or about the 27th April 1946, forcibly and felon
iously, against her will; have carnal knowledge of .An Kyung
Buni. . -

Accused pleaded not guilty to, and was found guilty of the Specifica
tion and Charge. No evid~nce~of previous convictions were introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit_ 
all pay and allowances due or to become due, and to be confined at hard 
labor for the term of' his natural life. The reviewing authority approved 
the sentence, designated the United States Penitentiary, McNeil Island, 
Washington, as the place of confinement, and forwarded the record of trial 
for action pursuant to Article of War 56½, 

3. Inasmuch as the Board of Review holds that there was an error of 
substance in the procedure, the evidence need not be summarized. 

4. The accused was first brought to trial on 20-21 May 1946, found 
guilty -of the Specification and Charge, and sentenced to dishonotable 
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discharge, forfeiture of all pay and allow&nces due or to become due, 
and confinement at ha.rd labor for the t·erm of his natural lifl:. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 5<>!-. The Board of Review bald 
that the recor~ of trial was legally insufficient to support the find
ings and sentence, which holding was concurred in by the Judge Advocate 
General, whereupon the reviewing authority disapproved the sentence and 
ordered a rehearing. 

. At the rehearing on 19 August 1947, "Major Thomas J. Trainor, 
Hq. 6th Sig co• sat as a member of the court (R.2). "Lt Col Thomas J 
Trainor, liq 6th Inf Div" bad previously sat as a member of the court 
that first heard the c~se on 20-21 May 1946 (R. 2 - original Record of 
Trial). Reference to the special orders appointing the two courts shows 
that Lieutenant Colonel Trainor and Major Trainor have identical Army 
serial numbers which precludes any doubt that they are one and the 
same person. 

Article of War 5~ provides that a rehearing: 

•shall take place before a court composed of officers 
not members of the court which first heard the csse. 11 

Thus, all members of a court which first hears a case are by statute 
made legally ineligible to slt as members at a rehearing of the same case. 
Sin~e ~ this case one or the members at the rehearing sat as a member of 
the court that first heard the case, it follows that the court, at the re
hearing, was not legally constituted, and was without jurisdiction to try
the accused and that its proceedings, including the findings and sentence 
were null and void!£ initio (CM 196472, Tallent, 3'BR 2; par. 410 (7), Dig. 
Ops! JAG 1912-1940). • 

· It is noted that at the rehearing, Major Tr.:iDcor announced in open 
court that he had sat on a court trying a similar case "about a year ago" 
but he did not know whether it was the same case (R. 3-4). The trial judge 
advocate had in the courtroom the previous record of trial (it was identi
fied 117 his first witness) and it is difficult to understand why Major 
Trainor's name was not checked against the list of court members shown in 
that previous record or trial. The fact that Major Trainor stated he had 
not formed an opinion (R. 4) is incosequential; he was ineligible to sit 
as a member regardless of how much or how little ha remembered of the 
originsl hearing. 

2 
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5. For the reasons stated above, the Boord of Review holds that 
the record of trial is not legally sufficient to surport the findings 
and sentence. 

______________, Judge Advocate 

______________, Judge Advocate 

______________, Judge Advoai.te 

3 
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JAGQ - CM 315523 1st Ind 

JAGO, Dept. of the Army, Washington 25, D.C., 12 November 1947 

TO: Commanding General", 6th Infantry Division, .APO 6, 
c/o Postmaster, San Francisco, California · 

1. In the case of Sergeant Cla.rence A. Huntington (RA 39936228), 
Medical Detachment, 1st Infantry Regiment, APO 6-1, I concur in the 
foregoing holding by the Board of Review that the record or trial is 
legally insufficient to support the findings o~ guilty and the sen
tence, and rem mmend that the findings of guilty and the sentence be 
disapproved. Upon taking the .action recommended you will have au
thority to direct a rehe&ring. 

2. When copies of the published order in this case are forwarded 
to this office they should re accompanied by the foregoing hol~ing and 
this indorsement. For convenience of reference and to facilit~te at
taching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order, as follows: 

(CM 315523) • 

THOMAS H. GREEN · 
Major Gener~l 
The Judge Advocate General 

2 Incls. 
2 Records of Trial 

··----

4 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAGH - CM 318705 14 May 1$47 

U.NITED STATES ) KOREA BASE COMMAND 
) 

v. ) Trial by G.C.M.~ convened at 
) Korea Base Command, 14-16 

Seoond Lieutenant JOSEPH ) November 1946. Dismissal 
R. JACKSON (0-1334862), ) and oonfinement for one (1)
Infantry ) year 

HOLDIOO by the BOARD OF REVIEW 
HOTTENSTEIN, SOLF, and SMITH, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by 

0 

the Board of Heview. 

2. The accused was tried upon the following Charge and Specifications a 

CHARGE: Violation of the 96th Article ~!·)Var. 

Specification 1: · In that Second Lieutenant Jos~ph R. -
Jackson,·Inf., 876th Quartermaster Supply and Sales 
Company, APO 59, for the purpose of obtaining the 
exchange of (¥3000) Three thousand Korean Yen to 
u. s. Dollar Instruments in the sum of ($200.00) 
two hundred Dollars, to be issued by Postal Off:!.cer, 

.APO 970, Branch Unit 1, an officer of the United 
States Army, duly authorized to issue such dollar 
value instruments, did, at Pusan, Korea, APO 970, 
Branch Unit l; on or· abrut 22 January 1946, make 
a certain certificate, vizs "Application to 
Purchase u. s. Dollar Instruments - Military", 
which said Application to Purchase as he, the 
said Seoond Lieutenant Joseph R. Jackson then knew 
contained a statement that "Net pay per month 
J237.90" and a sta.tenent that "the foreigno..u-
rency listed herein, presented for exchange to 
U. s. Dollar Instruments was legally obtained as 
payment of pay and allowances from a disbursing 
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officer, United States Army, and was not obtained 
from sale of property, blackmarket currency operations 
or other illegal sources; that the source of the 
foreign currency were as follows: 

A.ccwn.ula.ted pay o.nd allowances. 

which statsments were false and fraudulent in that 
Second Lieutenant Joseph R. Jacks on received as net 
pay for the month of Dec. 1946, ( $ None) No pay 
claimed Dollars, i.e., (¥- None) No pay claimed 
Yen, and that prior 22 January 1946, and during the 
month of January 1946, Second Lieutenant Joseph R. 
Jackson had filed "Application to Purchase U. s. 
Dollar Instruments - hlil:itary" on none filed 1946, 
and were then kn.own by the said. Second Lieutenant 
Joseph R. Jackson to be false and fraudulent. 

Specification 2: In that Second Lieutenant Joseph R. 
Jackson, Inf., 876th Quartermaster Supply and Sales 
Company, APO 59, for the purpose of obtaining the 
exchange of(¥ 750.00) Seven thousand five hundred 
Korean Yen to U. s. Dollar Instruments in the sum 
of ($500.00) Five hundred Dollars, to be issued by 
Postal Officer, APO 970, Branch Unit 1, an officer 
of the United Statf:s Army, iuly authorized to is-
s.ue such dollar value instruments, did, at Pus-an, 
Korea, APO 970, Branch Unit 1, on or about 8 February 
1946, make a certain certificate, viz: "Application 
to Purchase u. s. Dollar Instruments - Military", 
which said Application to Purchase as he, the said 
Second Lieutenant Joseph R. Jackson then knew con
tained a statement that "Net pay per month $237 .oo" 
and a statement that "the foreign currency listed 
here in, p.r~sented for exchan.~e to U. s. Dollar 
Instruments was legally obtained as payment of pay 
and allowances from a disbursing officer, United 
States Army, and was not obtained from sale of 
property, blackmarket currency operations or other 
illegal sources; that the source of the foreign 
currency were as follows: 

Sale o~ personal property brought from the United 
States--(4 watches). 

which statements were false and fraudulent in that 
Second Lieutenant Joseph R. Jackson received as net 
pay for the month of January 1946, ($ None) no pay 
claimed Dollars, i.e.,(¥ None) no pay claimed Yen. 

2 
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and that prior to ·8 P'eb. 1946, and during the :nonth 
of Feb. 1946, Second Lieutenant J"oseph R. Ja.ckson 
had tiled "Applic~t1on to ~urobase U. s. Doller 

1 Instruments - Military" on none 1946, and were then 
.known by the said Second Lieutenant joseph R. Jaokaon 
to be ta.lse ond fraudulent. 

Speoi:t'icati ens 3 thr~ugh 20 are identical W1 th Specification 
2, excQpt as to date ot application, amounts involved• 
declared sources o:t' foreign o urre noy, mont ha C,uring 
which alleged net pay was reoei ved, and dates on whioh 
prior Appli oEit1ona to Puroh as• U. s. Dollnr Instrument a 
had been tiled. The variations are summarized aa 
follows: 

Mo. during Dates an 
Speo Date Amounts Declared source whioh alleged whioh Appla 

or Foreign Curren- Net !'ay was were tiled 
· (1946) Yen Dollars cy reod(l946) (1946J 

3 14 1eb 9000 600 Pay &. Allo,vanoea lan 8 J'e'b 
(aooum) 2 mo J330; 

Debt a Coil ected ;270 
4 21 Jeb 7500 500 Sale ot personal Jan 8-14 Yeb 

property brought tr 
U.s. (4 wat ohes, 2 
pens) 

:!3 J'eb 6000 400 colleotion ot Debts Jan 
25 Feb 7500 .500 collection ot Debts "an 
26 Jeb 7500 .500 Collection ot Debts Jan 
27 Feb 7500 500 . Collection of De~te Jan 

9 28 leb 7.500 .500 Collection ot n.bta Jan 

10 .1 Mar 7500 .500 collection o:t' Debta .reb 
ll 2 Mar 7500. .500 colleotion ot Debts J'eb 
12 4 Mar 7500 500 colleotion ot Debts l"eb 
13 5 var 7500 .500 collection or Detta l'ob 
14 6 Mar 7.500 .500 Collection ot Debts leb 
15 7 Mar 7500 500 Colleotion ot Debts Yeb 
16 6 l~ar 7500 .500 Colleotion of Debts .reb 
17 9 Mar 7500 SOO colleotion ot Debts l"tb 
18 11 Me.r 7500 500 colleoti on ot Debts l"'eb 
19 12 Mar 7.500 500 Colleotion ot Debta J'eb 

20 l~ Mar 7500 ,oo Oolleotion at Debt• :reb 

3 
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Be pleaded not guilty to the Charge and all Speoitioati ons thereunder 
and was tound guilt,,- ot tl:e Charge and Speo1t1cat1ons 3, 41 51 6, 7, 
8, 9, 11, 12, 13, 14, 15, l.6, 17, 18, 19, end 20 t: ..ereunder. Ot 
Speoitioation l ot the Charge he was tound guilty, e:.ccept the wor4s 1 
"and that prior to 1anuary1 1946, end during the month ot January, 
·1946, seoonc:1 Lieutenant Joseph R. Jackson had tiled 'Application to 
~urohaae u. s. Dollar Instrm.ents - Mili~ry' on none tiled 194b, 
and were then known by the said second Lieutenant .i osepb. R. 11 nckacm 
to be talae and traudulent", ot :Jpeoit1cation 2 ot the Charge he was 
to und guilty• e xoept the words "and that prior to 8 February, 1946 1
and during the month ot February, 1946, Seoom J.J.eutenant woeeph .t-t. 
1ackson had tiled 'Application to Purchase u. ~. collar Instrumenta • 
Military• on 22 January, none, 1946, and were then known by the aaid 
Seoom Lieutetan\ ii oaeph rt~ Jacka:, n to be talse and traudulent•. 
Ot Specitioation 10 or the Charge he waa found guilty, except the 
words "and that priof to l March 1946, and during the month or ·1i1aroh 
1946, second Lieutenant Joseph R. Jao.lcson had tiled 'Al)plice.tion to 
l'Urohaae tt. s. Dollar lnatrumaits - Military• none 194b, and wsn 
then knc-wn by the said seoond l..ieuttllant :oaepb. R. ,iaokson to be 
ta.lee end fraudulent". Ho evidence ot any previous oonviotiona waa :l,.nt 
introduced. He was aentenoed to be d1am183ed the servioe, to torte1\ 
oll pe.7 end allo'Wlllnoea due or to beoom {1ue 1 and to 'ba oont1ne4 a\ 
hSJ"d l!!l.bor tor two yea.re. The rev1~1ng authority apprond t.he Mn• 
teno•. remitted the torteiturea and one yeo.r ot the confinement adJU4p4
and forwarded. the record of trial tor act 1on under Article ot Wu '48, 

, 3. The eT1denoe tor th• proae;ution ia a\D.lllal'_~zed as tolJ.ow1a 

On motion ot the proaeoution the ooUl'1. took JUdiaial notice ot 
the followings·-

1.etter Headquarters XXIT uorp1 (AO 123.7 (TnACJ datod 4 tlanuar.r 
1946, SUbjeot1 nohange ot Foreign currenoiea, ,rhioh pron.des 111 · 
relaTant part, 

•1. The following 1111truotiona co the aboTe aw,~eat · 
trom General Headquarters• \Jm..ted State• ~m:r ,0t-oea, k'ao1• 
tic, APO .500 AdTano•,. 2 Ja.nuru•11946 are publilhed tor 

· 1ntonaat1on and oomp.uanoe: 

• .. • 
•a. 'rtlere 1a no obligation tor 41 abur1ing

ott1oera to. aoeep\ tor rea1ttanoe, aarlnga ozt 
exohang• e.mounta ot foreign ourrene7 in exoe11 ~ 
aam par and allowaDOee diabureed to a111tar7 p•r
eonnel and d.ollu S.natrumenta aonTe1"\e4 bJ' tllea 
through ott1o1al olumnela. \Ta:late:ra ot amount• 
in exoeae ot the total oaah d iabu.raed u pay an4 
allowanoe1 and dollar 1n9'rwaeta oaau4 oan oni, 

4 
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be aoconpllohed ea a "-1rect aast to the umted stat.es. 
Yor this reason, edeql..i.ate ou.rrenoy control measures 
mwst be taken to r•duce to a cl.n1mum transtera ar our• 
ranoy acquired trom sales ot prcperty, black market 
currE<noy transact ions and other dealings tt1ro ll(!h which 
ohruinels a.cce_ptable statua 1a sought for lage amounts 
ot illicitly aequired toreign currency. · 

'3. .Every transaction which tr,-nsmits a dollar 
crcC,1t to the United t:>tatea or re~l1zes a dollar 
ere di t thr~ugh Soldiers• Deposit a, or effects the 
purchase ot '-~'ar :Sonda tor oash or rost utti oa l~oney 
urder9. or aooomplishes the exoharge or tore1gn cur
rency !or United states currency or the e:xohsnge ct 
one roreign currency tor enother, will be supported. 
by a certifioat.e atatin3 th.at the toreign currency
;,rost)nted tor exchange was obtained from a un1 te~ 
:-.1tutes J.rmy disbursing oft ioor in pa, mfilnt ot puy ard 
allowanceo tllld was not acquired tro!J. se.lo or proparty, 
black market currenc1 operations or othtr illicit 
source3. The c ertit ioate may b a appropriately moditieS 
tor uae ot authorized non military per&0nnel l1here cur• 
ran er wa r&ce1 ved b1 th e?n as pay aud allowauees, but 
not t ron. a Uni tod ~tatea Ar;;..y di ab ursing ottioer. 

•4. l'!ormal ly • the &m ouDt of tore ign c la' re nc y 
which oc itHlivldual ma1 ucl:.unge per mor.th will not
exoeecl on n.t1ount representing one ,i011th'a ;)sy am 
allo,ve.nces. When the a_pplic otion is 1n excess ct 
that ct1ount, the &ppllcnnt will c crtity in cl etail t.he 
sources ot add!t1onal amounts. 'l'he-c!.1sbursir€ ot:t1c&r 
or posts 1 ott1oer will i!.Mlyze t.."l e certi.t'icr1te bot'ore 
the exc1..o.nge .!a mad• and. will baso his decision to 
:lllko th i.~ e:;,toht.ngc or to reject the a.pplicE1tian tl.p.Jn 
tt:.(j t nets ;:,re aouted. • 

'7. The procedure tor efteoting ttte eio.;-urnge 
of fc,rei~. currency ia presorib ed as .tollo.:s~ 

a.. !~ilitar,y persol!nel:
( l) Ott 1 cer will s ubcl t oerti:t' ied 

application rom direot to dis
bursing oftiaer o~ poatal otti..::er 
for aotion • ... • 

c. Certificates and affiuuvits received by 
disbursing ottioers will be retainod. :'ho~e r~ooi ved 
by poste.l off ioers will a.coom;:,any the tund s vJl 1oll th.• 
latter tranafera t.o a d iaburaing ottioor. Those ro
ce1vec! by ti.nit COIAtnandi:r.g vtr ioers ..11: t-e retained 
in the unit. 

5 
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d. San;>le .torms appropriate to the various 
types ot exaha~a transact! ons are inalosed." 

"APPLICATION TO PU'i1CHAS! U.s. DOLLAR ll;STRUMF.NTS • ?lILITARY 

"l. 
(Last Kame) (First Nam.a) (£.I.) (A.SN) (Grade) (Orgn) 

2. Net Pay per llonth__t_____ 

~. Dollar Instruments Desired: a)ollar Amount 

u. s. Curreno1 • • • • • • • • • • 

soldiers Deposits. • • • • • • • • 
F. T. T. • • • • • • • • • • • • • 
D. O. P83'ment Order. • • • • • • • 

t:ar Bonds. • • • • • • • • • • • • 
P, o. l!oney Order •••••••• 

Total· 

Equivalent in l'oreign Currency 

4• I oert1ty that the 1'ore1gn currency listed hereon, 
presented tor exchange to u. S, Dollar instruments. was leg1•
tim tely obtained as p131ment of pay and allowances from a 
disbursing ott1oer, United States Amy, and was not obtained 
trom sale of prPperty, black market currency operation, or 
other illicit sources; that the sources ot the toreign 
currency were as follows: 

I further certify that during the oalendar month, 1 
have made no toraign exchange transactions other than those 
listed hereon: 

6 
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J2A!! PLACE :X,-.STRUUT?cT FU«CHAS~S AHOUNT IN DOLLAR 

Date ______ Signat~e ______ 

(AJ'PAO APVO?t .~oo No. l) 
ReTised 10 Deo 4S" 

Circular No. 127, Oeneral Beadquartera Uni te4. States Army Faroea 
Paoitic, dated 12 DeoClllber 1945 l'llioh prorldea in reTelant parts 

"2. EXCilANOE or UNITED STATES cuRRtroY ON ARitIVAL IN 
P,'\CIFIC .a. Fersonnel arri'Ving 1n the Pao 1t io area with UD1 ted 
States ourreno1 ld.ll exchange it tor circulating local ourrana7. 

b. Within seventy-two hours after arr1Tal, oommndin& 
ottiaera will inform all personnel ot the exchange requirement 
an~ ot existing tao111t1ea to conTert ucesa '-'nited ..itatea our
rena:, into u. s. 3aT1ngs Bonds Soldier' e Depoaita • United 
statea llilitnry D1sbura1ng Ottloers' Payment Orders, ar to 
transmit funds to add?'esses 1n the Um. tad States by roetal 
lloney Orders or Personal Transter Aax>unt Plan." 

letter Headquarters XXIV Corpa (123.7 (TFIAO) 20 lebruarr 19'-6, 
aubJeotz .z.xohn.r.ge ot Foreign Clrrenoies whioh protldea 1n r•leTant 
parts 

"l. The toll<Ming 1nstruct1ona on the exchange ot foreign 
currencies, -received trom cir:CAFPAC under date ot 12 .rebri.ary
1946, are published tor the 1ntormat1on and guide.no• ot all con• 
earned am superoede all previous di reot1vea on the aubj eot trca 
this headquarterss

'To praTent military personnel poaseaeing 1en our
rency obtained trom salea ot propert1l black market 
currency transactions and other 11110 t souroea trcm 
utilizing it to their own a~ventage b;; converting it 
to u. s. currency or dollar instrume~e. th1s d1reot1ft 
is issue~. lt is etteoti ve immediately and superoedea 
instructions contained 1n our radio ZX 2.5748, 17 Ooto• · 
ber 1945; Every transaction v.ili oh tranamita a doll.al" 
credit to the u. s. (excepting wucber or pa,roll de• 
luotions) or realizes a dollar credit through soldier• 
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depoaita, or atteot1 the purchase ot government bonda 
or postal money order• tor oadl, or aoca:iplishea th• 
exchange ot 1m ourreno1 tor u.s. currency or tor 
otber toreign ourrenor will be supported by a signed
oert1tioate stating that the ourrenoy presented tor 
exchange was obtained by tile ind1 Tidual tram an u.s. 

·Army Disbursing Ottioer 1n payment ot pay and allow• 
anoea er trom other lyitim te so uroes. Vtt1 oera and 
aut.borlzed olv!Iian per3onnel wlli sub.nit oert1t1e4 
appl1oat1ona direct to a disbursing orr1oer or AZm.7 
Postal 0tt1cer tor action • .,,... Diabursii:g or ti oera1postal otticara, unit commanding ott1cers and uni~ 
personnel att icers acting upon applications tor our
reccy exchange will take auoh steps as are necessary 
to satls:ft tllemaelves that thll yen ourrenol was le
tltlmately aogulrea. They w1 r eler doubt u1 oaaea 

o the lowest eolielon ot comcand moae conmander has 
a tinanoe otUcer as a member ot his sta.!t, suoh as a 
d1T1a1on or base oommander, tor tinal decision. Foatal 
ottiocJ>a 1n J'apan end Korea will oash inooming postal 
money orders in yen onlf. •••~oldinga 1n excess will 
be converted into dollar instruments. 1;ormall.y the 
mount ot tore1gn ourrenc1 whioh an individual may ex• 
change per month will not eioeed the amount )hic.h haa 
been reoeived as oaah pa7 and allowances. Amounts 1n 
e1oesa will be stated 1n 4eta11 in individual' a apl)li
oation. These instructions have equal apr,l1oat1on to 
tore1gn oorrespondenta, war Department civilian emplo7• 
eaa. Red Cross and other authorized personnel. ~ 
will take measure to insure that u.s. ourrenoy 1s with
drawn trom Rersonnel arr!Tlnf In ,lat?an and L.area with• 
in 2§ hours after arrh·a1. ou are authorized to 
eata Iiah sua.6 additional control which you deem 
suitable to preTent the transmission ot ill1c1tl1 
aoqu1re4 tunds to the u.s. 
"2. The phrase 'other legitimate souroes' is 1nter

p;-etad to include pay tor aerv1oea rece1 ved by company 
barbers, tailors, watch repa.ircen, or any payment tor 
sen-ices performed in addition to military duties. J.t 
aoea not include tu~s acquired by gambling or as the 
proceeds ot aalea." . 

It was stipulated that it llaJcr s. Pitt, Finance Departmmt, 0-4733<// 
were present in oourt and sworn as a wit~ee, he would test1tr that he 
wa.a the 1"1nanoe Ottioer ot the 6th Division trom l!'ebruar7 1946 to Sep•
tember 1946, 1nolus1Te, and that ·he was the oftioial custodian ot 
the reoorda of the 6th Division l!'inenoa Ottioe. 'l'ha t twent:y certiti
oatea identified aa proseoution•a Exhibits 1-20, 1nolua1ve, were with• 
drawn by li!aj or P1 tt trcm the records ot his office and th.at they were 
dell,-ored to the Jwge Advocate XX.IV Corps (R 7-8). · 
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Lieutenant. Colonel A. w. Farwick, Finance DapartmaJJt, the 
Disbursing Ottioer ot the 23let 11.nanoe section, identitied the 
accused's Wu 'Department rorm 3S, Officer's Identifioation Card, 
Signature Ce.rd which was 1ntr0duoed into evidence as prosecution• a 
Ex.hi bit 24 (R 8-9). The 'l'4. tnese waa quallt 1ed as a handwriting 
expert and testified that the signature on the 1dent1!1oat1on oard 
which purports to be that ot J'oaeph R. Jackson 1'08 executed by the 
same person who signed the certitioates contained 1n proeeoution'a 
Exhibits 1•20, inclusive (R 9). The wl.tneas al.eo identified the 
pay reoord card relevant to the accused' a pay and allowances aooount 
trcm l Deoembe.r l94S through 30 September 1946 (WD P'orm l.4-S) whioh 
was reoe1 ved into evidence aa proseoution' a .t:xb.ibit 25 (R 12). 
Thia exhibit ahowa that the aocuaed drew DO pa1 during the period 
l Deoembe:r 1945 through 30 June 1946 and th at h1s gross pay tor 
that period wea )301.40 per month. He hf.Id a Claaa l: allotment ot 
$160.~ and a Class ?; allotmem, ot $6.60 per month, respect1vel7. 
His monthly net pay waa ;109.25 (R l0-12). 

. Captain Walter w. J'ritze, the postal Otfioer ot ::O:IV Ccrpa
1dent1t1e~ proseoution•a EXhibita 2A to 20A, 1nolus1ve, as ph~o
atatio copies ot Application tor Domest1o Mone7 Urdera, Money Or4er 
Coupons and stubs which. were issued to the aoouaed pursuant to hia 
applications, Proaeoution•s Exhibits 2A to 20Ai inolus1ve, were ~- :'~ 
reoe1Yed into eT1denoe without obJeotion (R 15- 61. Captain Fritze 
teetitied that ~ert1nent regulation• provide that money order• 
will not be i aaued. unleaa aooompenied by a pro_perl7 executed ap-
pli oation to purohaae u, s. dollar 1natrumenta including the cer• 
t1t1cate therein oontained (AFPAO ADVON AOO No, 1, Hert Nd 10 Deo 
451 .(R 16) • . 

The aooused'a applioation \o purohaae u.s. dollar 1n1trument1 
bearing oert1tioates deaoribed in s_peoU'iaation• 1 to 20, 1nclua1Te, 
were reo.ei'f'ed into evidence without obJection aa proaeoution• • 
Exhibits 1•20, 1Polua1ve (R 16). · 

Proaeout1on's Exhibit l, stamped 22 Januar, 1946 containa the 
tollow1ng relevant entrieaz 

' 
"APPLICATION TO PURCHASE U S DOUAR INS"TRWTl-!TS • MlLITARI 

2. Net Pa7 per month I 237.20 
3. Dollar Inatrumanta Daairad& Dollar Amoum 

f 290.00P. 0. J.rone1 Order • • • · • • • • • • • 
200,00Total • • • • • • • 

Equivalent in Foreign curreno1. • • • 3000» 
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4• I oertit7 that the foreign currency listed hereon, 
presented tor exollange to u.s. OOLL'i.R instruments, waa 
legitimately obtained as payment ot pay and allowances 
1'rom a disbursing otticer, United states J;.rmy, and was 
not obtained trom sale ot property, black market ourreno1 
operations or other illicit aouroes: that the source 01' 
the toreicn o urrenoy were as tollowes 

Accumulated pay and allowances 

I further certify that during the calendar month, 
I haTe made no t oreign eiohange transactions other than 
thoae listed hereons 

Date rlaoe lnstrment Purchased AlllOunt in Dollara-
Nomt 

Date 22 Jan 46 Signature ,;roeeph i<. J"aokson 

2nd Lt• Int," 
l'roaeoution'a Exhibits 2-20, 1nolus1ve, ore 1dent1oal exoept

that the net pay per month in ea oh is stated aa 1237 .oo, and except t 
tor the dates, &11ounta involTed, and stated source ot foreign cur• 
reno1ea and oertitioato as to prior exchange tranaaotiona during 
the calendar month. These variations are tabulated as tollowai · 

"Proa stamped &./or AmOuni Oertll!oate aa • 
Ex ~ritten Du.t• Dollar Ten stated Source to prior exchange 

il2tt6l transaction 

2 28 l'eb soo 7500 Colleotion ot De"t,ta Blank. 
3 14 J'ab 600 9000 ·1-·ay &:. allowanoas (Ao•

om) 2 moa.~O Dobta Blank .. Collected ,210 
4 21 J'eb soo 7SCX> Sale ot Personal Prop• 

erty brought tm u.s•. :SlaJ:lk 
(4 watohes•2penal 

s 23 Feb 400 6000 Collect ion ot debta Blame 
6 25 leb soo 7.500 Collection ot 4ebt1 Blank 
7 26 reb soo 7500 colleotion ot debta Blank 
8 27 ,.b 500 7500 Collection ot debta Blank 
9 8 :reb 500 ?SOO sale ot Personal l:'rop-

art1 brought ta u.s. 'None• 
(4 watohea) 
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i>roa stamped &/or Amoun\ OerEltlcate aa 
Ex Written Date Dollar Ten Stated so1roe to :Prior exchange 

il~~l transaction 

fl 

10 l Mar soo 7500 Colleotion ot debts Blank u 2 ll&J' soo 1500 Collection ot debts Blank 
12 4 Mar soo 7500 Collection ot debts Blan.le
is , :var soo 7500 Collection ot debts Blank 
14 6 Mar soo 7.500 Oolleotion of debts Blank 

7 Mar 500 7500 Colleoti on or debts Blank 
8 Mar 500 7500 Colle at1 on ot debta Blank 

17 9 lla.r 5()0 7500 Collection or debta Blank 
18 ll JJar 500 ?SOC Colleotion ot debta HlQnk
19 12 Ull' 500 7500 oolleot1on at debta Blank 
20 13 Mar soo 7500 Collection ot debta Blank" 

MaJ or Oarl u. Ingman. Headquartera Kerr ea naae command• testitied 
\hat he waa appointed the investigating ott1oer in the tiiatlnt cue 8114 
that h• interviewed the aooused during the course ot hia investigation• 
.After warning the aoouaad ot hia rights against selt•1nor1m1nation the 
latter stated that during the poriOd trom Januar1 to April 1946 he waa 
assigned to the 876th Quartermaater supplr and ~ales Company Puaan 
Jrorea•. Dur1JJg t.b ia period he purohas8' poatal money orders ln the ap•
prox1.liate total sm.oUht ot t9500 whioh he sent to the United stat ea (R
19•20). The aoouaed admitted that he had executed and signed the 
oert1t1oates 1n question (Proa Exa 1•20) and that he had receiTed the 
postal money orders by virtue ot suoh oert1t1oatea 1n exchange tor the 
appropriate amounts ot Kcrean yen. He states he had obtained the bi&• 
gaat _portion ot. the Korean yen involved pla71ng poker, hut that a 
_portion ot the money waa the _prooeeda ot the aale ot some watches and 
pena which he had brought t:om the Ulli ted states, and a part repreaante4
his pa7 and allowances (R 20J • lie tu.rther stated that he had gambled
with tellow otticera, moat ot whom were strangers to him1 in his 
quartera. He admitted that he drew no pay and allowances during the 
.m.ontha ot January, l"el:Jruar1, March• and April 1946, that he drew seven 
montha pay in June 1946. and that hie total net paf tor lanmr7, 7ebruar7, 
March, and April atter allotments wre deducted, amounted to approximate• 
17 ~350 (R 21), · -. · 

4, 'l'he evidence tor the defense 1a wmmarized aa tollowas . 

Atter his ri ghta a1 a wt tru,11 were explained to him by the dete11N 
counaal the accused eleoted to be sworn as a w1tnesa and testified that 
he 11 twent1-tive years ot age, aarried•. and the tather ot tYJO boy a lR 
32). He ha.a had twelTe and one-halt 1eare ot schooli.cg and had three 
and one-halt years· ot baa1o RO'ro, He wsa tb.e oommander of a state guard
unit prior to 'hia enlistment. He waa o.,mm.1as1oDed through ucs and aene4 
aix months b etore leaving the United States. tor Korea ~ere he arriYed ai 
1 NoTtmber 194S• He was aboard ahip tor ~e17r. da1a and gambled exten• , 
a1Telf during the Journe71 winning approximately f3,000. .l'rior to embarka1 
tlon he was last paid in uatober at wiioh time he reoeiTed approxi.m.atel.J 
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,400 in pay and trayel allowanoea (R 33), ShortlJ after his arriTal at, 
itorea he e:iohanged his dollars into Xoreu ,en 1n a~oordance w1th exist• 
ing regulations, He was stationed at l'U.san, I.Orea, and gambled trequant•
ly in hia quarter,, 11'1.nning a o:,nsiderable amunt ot money, The accused 
named aevere.l ottioers w1 th whom he gem.bled and stated that tber were no. 
longer in xorea. · In Janmry 1946 the accused aonaulted O~lone · Worley-, · 
the l'inence Ottioer ot the 40th D!vision with respect to the diepoa1t1on · 
ot hia tuoos. The latter recommended that he purohese money orders a\ 
the Army 1-'ost Otrice, vb 1ch advice the aooused- tollowe4 (R 35), At the 
postal unit in l-'Uaan, Kor ea, the accused was told to till out the oer• 
titioate in question and was told that t.ue Post or:100. would not acoep\ 
more than $500 or ~600 per day from any indlvic1ual.,· Accordingly-, the 
aooustd made his transmission in installments 11ther personally or 
through the unit mail clerk. With respect to the statement oonta1IWt4 
on eaoh certificate that his net pay ie 3237.00 the aooused stated that 
he did not know exactly how much net pay waa but that he made a rapid 

· oal oulation deduotine ineurance allotments and ~eductiona ot meals traa 
his gross pay. The statenent concerning net pa7 -waa a. mistake ot tao\ 
and the accused had no f rs.udulent 1ntant.-w1th reapeot thereto tR 36). 

With respect to the statettants that the aouroe ot the foreign cur
rency 1nwlved was "Coll~ction ot Debts" the aoouaed atated that he tol4 
both the personnel at the :t'inanoe ottioe and at the Aray lloa\ Utt1oe tha' 
the money represented gaw.bling \dnnir-'Sa and that he was told to atate the 
eouroe to be "Collection ot l)ebta," wiioh, technically, it was.", 

He also stated that the postal clerk told him it was not neoeaaar, 
to complete the 1 tem headed "I turt.her oertity tha.t during the oalendar 
month I haye made no t ore1gn exchange tranaacti ons other than thoae 
listed hereon" (R 37), 

His activities hed been investigated six or aeTen times by various 
agenc1 es, and he testified· that he was told by colonel Lambert, the 
lnapeotor General tor ASCOM 24 that 1 t waa recommended that no charge• 
be brought against him (R 39) • 

.On o:rosa•e%am1nat1on he admitted that he •• pe.id cash tor hia 
gambling winnings at the and ot eaoh guie (R 39-40 J. lle also admitted 
that he knew tlle.t he had made several toreign eX&ltll1:lge tranaaot1cna e&oh 
month. He haa had a $160 allotmmt in :taTor ot his wife since ~arem'ber 
1945 but had not thought about 1 t when he stated that his net pa7 waa 
f237 .oo per month (R 40). · 

Over obJeation b7 the detense, the trial Judge adTooate aake4 
Whether aoma ot the 1nvestigatlona oonoerning 'llbioh the aoouaed ha4 
teatitied, involYed the disappearaace ot Gorernment property trOll •r.
houses ot which the aooused was in charge. Atter the detense •a obJ eo• 
tion was overruled the aooused answered in the attirmative (R 43i • 
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Un exzmination by the a::q,-t the accused stated that in the 
oertit1cate wherein it was stated that the aouroe ot toreign our• 
rency was socumulated pay and allowances he meant his own ay and 
allowances received in the United States prior to embarkat1on. He 
also stated that he did in tact soll watches and ~ens althou~h he 
does not reofall how .rr.any lR 46). • 

;Jeoond i.ieutsnant John lt. Brown, 3344th •rransportatien Uorpa 
Truck Company, testified that he has known the accused tor seven 
lDOnths, knows his reputation in his organization• and t.!lat he .b.aa 
a good r eputetion r or truth 3r..d honesty in his organization. 'l'b.e 
witness stated thet he has a esn the aoo used gambling but .uae neTer 
seen him lose noney (R 47). · 

The acc"t1sed 'e oorur.nnding ottioer, Captain Ro, l• Wil aon, 3la\ 
Infantry, testified th<:1 t th1t accused. was 1n1tlally 1nvest1gate4 
concerning suspected ~lack market acth1 tiee by the lri.tnesa (R 48-
49), and that his 1nvest1£ation indi0;1ted. that. the accused waa 
"._b,olTed ot any oonneot1on w 1th wrongdcing." The l'litneaa sated. 
that he knOws the accused' e reputation for truth and hone&t7 an4 
that auoa reputation 1 s Tery good. ~ The witneaa had also reoom• 
mended the &couseG tor a cownendat1on (R 49i• 

5. Evidence tor the o ourts 

Colonel .A. W. Farwick reoalled aa ·a witneaa tor the court, 
teatitied that in 1anuary i946, gambling protita wen mt oona14ere4 
a legal souroe ot tun.de tor tranam.1111on to the United Jtatea u4 
that exchange ot toreign CUl"renoy obtained· aa gambllns _protit.a te · 
dollar 1nstrwuinta waa proh1b1te4. The reaa0n tor auoh a regw.a• 
tion ia to oloae a posaibl• loophole tor the uohange at tunda ob
tain-4 troa blaok market aouroea tor dollar instruaenta · Ui 50) • 

6. The aoouaed atands oonvioted ot twent7 apaoit1oatio.u1 
uch ot which aYera that on the dat• end plaoe allaged lle mad• a . 
talae oerti!ioata as to: (a) hie net pay per montll 1 &ad (b) the 
aouroe at t oreign eurreno7 to be e:x.ehar.iged, tor tae purpoH ot ob• 
tainim& the e:xehange ot a apecitied amount ot J.orean 1en t• u. s. 
dollar instrumen\a to b• issued by ,he poetal otticer at. APO 970, 
Broth OJ.lit l. 

Ia er4er to aupport. a eonviotioa tor \lla ottenae alleged t.b.1 
~••or4 auat aaow tllat 1 t waa both alleged and proved that the 
aoouaed: (a) .made a oertain att1o1al atatemen\ 1 (b) tllat the 
atatement was Salae, (o) that the aoouNd Jean it to be tal.ae, aza4 
(4) tb.at aiuol:l talae statement was made witA tll• int&\ to d.etei'Ye 
\he peraen \o wllom it•• aade (CV. 26&360, Campbell, 41 BR S8J. 
CM 3161,0 1 onts-Aponte; Cle 318167, onep). 

7• It 11 Aot-4 that in tlle tindinp .a.ta reap•t to Spet1•
tioa\lOAa 1 1 21 aact 10 ot the Charge th• • our\ u1apted tna tae 
t1D41saga · •t g111l\7 t..b.e word as 
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Thus the oourt tound that the aocuaed, at the tiaa and placu
alleged, tor the purposes alleged made certain oert1t1catea wh1oll 
contained the statements alleged, and which state.m.enta were fill.•• 
an~ traudulent. 

'l'he tindings ot guilt7 et Speo1t1oat1ons l, 2, and lQ, there• 
fore, spec1t1call7 exclude a ti nd1J18 th at the acouaed knew t.aa\ 
the alleged statements were ts.lae .and fraudulent. lt 1a obvioua 
that the oourt inadvertently excepted the words "and were then. 
known b the said Seoond Li eutena.nt Jo H. J"aokson to be taiae 
a ra u en under a at en mpreas on a •1 per a ne 
aoieir to the preoeding allegation oonc~rning previous curreno7 
exo.b.ange tranaaotiona. -But in the absence ot a finding tliat tlle 
aocuae4 knew his statement to be talae and. trau4ulent, the apea1• 
f1oat1on aa towad 4oea not state an otteu••• 

Aooordinglyl i \ 1 a our opinion that tb. • record ot trial 1a 
not legally autt a lent to aupport the t1nd1nga ot guilt7 of 
Speo1tioat1ona 1, 2, u.4 10 ot the Charge. . 

s. Evidence was 1ntro4uce4 aa to eaoh ot the remaining
apeoitioations oonoerning tke talai\7 ot tlle oertitioatea 

"l further oert!ty that during ihe calendar montll, 
l haTe made DO t oreign exchange tranaaotiona other t.haa 
those listed hereon. lU)ne" ( or blank). 

oonta1neo on e aoh Applioat ion to Purohaae u. s. Dollar ln1trwaent1 
(Pros F--Xcs 1-20). ' · 

Although eaoh ot the mimeographed. speo1t1oat1ona avara, and 
the evidenoe. shows. tacts from which it might reasonably be in• 
terred that the above quoted oertit1catea were tclee, and tha\ 
the accused knew them to be talse, the ma.king ot these certUi.catea 
waa not alleged. apparently through 1nadvertenoe. conaequen\ly,
\he evidence adduced concerning the talsity ot thoae.cert1t1oat•• 
may not be considered as evidenoe of the aoousad • a guilt. 

9. There remains tor oona1derat1on whether the record ia 
legally sutticient to support the tindinga that the accused made 
the talae ottioial statements with respeet to ( a) -hia net pa, 
per month, and (b) the aouroes ot the toreign ourreno1 whioll
waa exchanged tor dollar instraenta. 
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vte will oonaider the proot to support tho tin41ngs ot guilty
with reapeot to th••• oategoriea ot alleged talse statements
in lnTerae order. 

10. Raoh application signed by the accu1ed bore the 
following atmeographea oert1t1oate: . 

"I certity that the toreign curreno1 liste~ hereon 
••• was legall1 obtained aa '_payment• ot pay and allow
ances tran. a d1abura1ng ottiaer, unite4 states Army, eJl4 
waa not obtained rrom sale ot propert1, blaok ms.rket CUl"• 
rency operation or other illegal eouroe; that the aouroe 
ot the foreign ourreno1 were as tollowa": 

'l'he handwritten entries theNuncer pertinent to e'lch speoiti•
oation a.re: 

S:peci tloation 3: 

"Pay and Allowa.11oes (aocum) 2 months 

"Debta oolleeted 1270" (Proa Ex 3i. 

Specif1oat1on :4: 

"Sale ot personal property brought trom the United 
Statea (tour watches and two pene}" (l'roa a 41, 

seeaif1oat1ons 5 to 9 (ino1.,. llld ll to 20 l1nol.)l 

"Colleotion ot debta" (Proa ~xa 5-9, inol., and ll-20. incl.). 
.. . 

No evictenoe was 1ntroduoed to show the talaity ot &ooueed •• 
.atetemant tho.t the source ot a portion ot tb.e toreign currenc7 in• 
wlvea in Speoifioation. 3 w.a "Pay and Allow.noes (aocw1 2 month• 
,530." · 

The only pertill.ent eviclenoe 1ntr0duce4 waa that of .the 
aooua~~·s toatimony-tllat he had reoa1Ted approxi~ately ~400 aa 
pay and travel allcn·;o.noes in uotober 1945 prior to his departure 
tor Korea. 31nce the disposition ot the sum was not shown by
the proseoution, it cannot bo ea14 that the proseoutlon proTed
beyond a reaeonable doubt t!:e.t the accused •s statement was tal••• 

No eTidenoe was 1ntroduee4 to eatabliah tlle falsity ot the 
aoouaed'a oert1t1oate that the aouroe ot toreign ourrenoy 1nvolYe4 
in Specification 4 was the "Sale ot personal property brought tram 
the United :;;tatea (tolll" watches and two pensi" although it apl)eara
that t~e aoouaed 'fiolatad existing regulations torbidding tl\e ex
ohange ot currenoy_ obtained by aale ot personal property tor 
dollar instruments. 'l'he .mimeographed portion ot the oertitioate 
expreaaly ate.tea that "th11 toreign ourrenoy li1ted herein •• · 
legallr obtained trom a diabureillt! ottioer, united states >.rrq, 
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anc! waa not obtained trom the aale ot propert.r•••"but tha.\ 
a£a£ement la expreaai1 nesat.Ived in the portion ot the oer\Uieate 
prepared in aoouse4•a own han4writ1ng wherein he expraasl,y stated 
,hat auoh souroe was the "sale ot personal property.• 

Thu.a 1, would appear that the aaoused made a. t\lll d1scloaur• 
•• io the source ot .the o urrener, whioh cannot be oonstruad to 
be a talae stat81\\ent or a atate'4ent made with intent to deceive, 
although it may 1nd ioate that the acouaed Tiolated exiating regu•
lationa. Sinoe accused was not charged with a violation ot the 
pertinent regUlat1ona he cannot bo punia..'led tor that ottenae. 

With respect to Speo1t1oat1on 4, we muat next oons1 1:ier whetha 
the portion ot tho mimeograph~ state.mont on the appl1oar;1on thats 

"the t ore1gn ourrenc "f 11 sted herein ....... was leg.illy 
obtainec a~ paymant of pay and allowances from a 
diubursing otfioer, United ~tates Army.fl 

amounted to a talse statement on the part ot the eoousect in v1 ew 
ot hio subsequent statement on the same oert1t1cate that the aouro• 
ot the :toreign currency was the sale ot personal prop ert;y. 

It the mimeographed p0rtion ot the oertitioate quoted aboTe 
were to be interpreted as pertaining to tb.e e.ooused. •s p.111 and al• 
lowanoaa, it would follow that the statement 1a false. lt must 
be noted, howeTer, that the oert11'1cate 4oeet not uprea,:sl1 state 
that the ourrenoy had been obtained as hia pay and allo'"anoea. 
Tb.e application r orro used by the aoousecfwas 1ntcr.ded t,, implement
the direotive from Ceneral Headquarters, uni tea statGs 1i.rr;:r; .troroea,. 
!'acitio, dated 2 January 19.1.6, which provides in releva11t parts 

'1'h1a direoti ve was obviously ambiguous in that 1. t d1d not speoiff
whether 1t pertained to ourrencr obtr.1n;,,."1 .AS 1,l.~ applicant •s PSf 
or allowances or the par and allov£.1.nces ot any other ir.dividual 
or 1nd1viduala. 
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"Every transaction which transmits a dollar credit 
•••or effects the purchase of•*• postal money orders 
for cash*** will be supported by a signed certificate 
stating that the currency presented for exchange was ob
tained by the indivi d.lal from a U. S. A.rmy Disbursing 
Officer in payment of pay and allowances or from other 
legitimate sources and was not acquired from the sale of 
property, black market currency operations or ofuer illicit 
source" (Emphasis supplied). 

, In the directive published by Headquarters XXIV (AG 123.7 (TFXA.G)) 
20 February 1946, which implements the fore going directive the following 
explanatory stateioont is made: 

"". The phrase ( other le,:;i timate ·sources I is inter
preted to include pay for services received by company 
barbers, tailors, watch repairmen, or any payment for 
services performed in addition to military duties. It 
does not include funds acquired by gambling or as the 
proceeds of sales." 

It is obvious that although 1he pertinent regulation had been clari
fied by the directive of 12 February 1946, the use of the ambiguc:us form 
of application -which was attached as an exhibit to the 2 January 1946 
directive was continued at the Army Post Office at Pusan, Korea. 

. I 

In view of the fact that the same ,form certificate was required for 
the exchange of Korean currency obtained as payment for services performed 
in addition to military duties, it must.. necessarily be construed to in
clude funds obtained from other indiTiduals, provided that the currency 
was initially obtained "as payment of pay and allowances fran a disbursing 
officer, United States Army." 

If we were to construe the language of the prepared form. as pertain-
ing to· the applicant• a pay and allowances only, it would follow fuat every 
individual using tfut form to effect the exchange of foreign currency ob
tained legitimately as pay for services performed in addition to his military 
duties,. would be guilty of making a false official statement. 

Since the record does not show that the ultimate sc:urce of the cur
rency described in the specification was anything other than pay and 
allowances,. it was not shown beyond a reasonable d:>ubt that the prepared 
protion of the certificate amounted to a false statement by the accused 
in this case. 

l'hat which we ha~ said with. respect to the prer,e.red portion ot the 
certificate as to th,source of foreign currency, as it applies to Speci- ·. 
fi cation 4, applies with equal force to ea.oh of the remaining s pecitica.tion 
_under ocnsider!,ti on.· 
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That which we llan 1,1.id wilh roap..t to the prepue4 penioa 
ot the oertitieate •• to the aouroe ct torei&a ouneno1, aa 1, 
appllea to Speo1tiaation 4, applies with equal toN• to eaaa of 
the remaining epe11f1oat1ona under oonaideration. 

· The state4 ao\ll'oe ot tareign ounno1 1nvo1Ttd in Speo1t11a•
tion S to 9 ans ll to 20 1n.olus1Te, waa "Colleot1on ot Debt~ 1• 
an4 the aouroe ot a portion ot the cune1107 1nTolTed. in Speou1oa• 
t1on 3 waa "Debts Collected $270." 

The unoontradicted. eTidenoe shows that tho \rue aouroe ot 
\he foreign currenc1 un1er CD m1derat1on waa gambling prot1 ta in• 
clming some $3,000 wnioh the accused ,on aboard ship en rou\e to 
:torn. In hia sworn testimony the a ocuaed stated that he di 1• 
oloaed the true sou.roe ot this ourrenoy t,o peraonnol at t.lle J'ia
anoe ott1oe and at the Poat Ottioa, but that he waa adrl Md to 
a\a\e \he aouroe to be "Oolleotion ot Deata, m1Gl\ teclm.io&l.17, 
1t waa." 

The aoouaed •.s testimo~ aho-,e olear.]¥ tla the at.atemen, waa 
DOt. a tull. and trank d 1aoloaure a• to the aouoe ot the ourr•n17. 
I\ aa.7 re,uo11abl7 be interred that th.• statement waa made w11k ille 
intent and hOpe that it. vould aialea4 am, peraon who might uu.iae 
lh• appl1oat1on ottici&lly. 

The problem pr•aente4 b7 \ha •T1dtAO• 11 not wbet~u ,ht 
ata\•ent. waa made with 1nteA\ t.o 4ne111•, Inn rathu whetll.U. 
the .atate11ent waa t!tlsi,. A• the a.otueW 1ndi1a\ad in Ilia t ..,1-
moae1, the r•oeipt ot gambling proti\a 1• teol:ut.1tall7 the "ou... 
\1011 ot a deb\. -

Th• proaeou\1okl at\empttd io allow '"' \he &aablia& w1Ulqa 
wue eo).l.ea\e4 at the oloae ot eaeh , ... , \u\ no IOU' a •n A• 
ia1ae4 b7 the aoouae4, and that. oonaequen,11 AO 4ebt waa in• •• 
the aeouae4. Thia ooatentiOA ia aot \ena~le•. fll• iera 4eltl la 
4et1Ae4 aa •t.11.a, •Ai•ll ia 4ue t:ru •• »•reen to anotner." (Welt•a,a•• Bew laternat.loul DietlondJ)• ne tao, taat a nlet1TelJ 
ahor\ ,1ae ela»ae4. l>eh-Mn \he \1•• I.tie aooused J'MeiTN or'41\a 
fff gaalJllaa wiwng1 ua\U Ile eolloe-.4 Jlis winni.D&a 4oea not 
al\er \lle. euractar ot.~. "itui.aaoUoa, tit. :.J oolleation ot. a aut• 
bllzia 4ebt. - , . . 

. la. au apWaa '11• ••uet '• s,attaeat ru:ioa'414 to • tuloe ·
,. aake a full 41aoloave aa \o th• aoun• of tor.tp .v.rHMJ · · 
wldoh Ile ••alN4 ,o auua• tor poa\al aone1 ordera. s• 80&•
11«.na. '*• a\a\uea\ ·4oea no\ oou\1\ute a r~l•o 1\a\trlll.a,
aM •~l,flea AO ottean. 7aU•• to aake .,. tul.l tlatletue ._ 
1a an \ukaoa, M aatba ·q,et1thd u4 1-niouler,1.aet t~i.
.a,a\eauta with 4M•lltul la'-8' (CX 14"6~, fffl~•--·,;af.-18 ·•It··~·· 
OM ~021 (1919) D11 Op 1111 1912•40, See 4'4 • '. /, · ·. 
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The l&q•g• •t tbe Boa~4 ot lnin l• cu 26236(), 9MRllt.lt,
41 BR ,a, la appropria\o to the u,tam oaa•: -

"The tae, \llat hie ae1"\1on ot la»aua• m1gat be 
deemed· oagy 4o•a not al oae Jmt1t1 mianding hia statement 
as a talae a,ate•nt a..:te '114th 1aiut ,o 4-otelve. !etoze 
a oonTiotion ot the otteua alleced ean l>• austained there 
suet be eTidenoe be70l14 a reuOAablo 4ollbt, ••t the atate• 
ment is both t alae og! made with. intenil \o deoeiT•• 'nae 
evidence In the !natant oasa does not aea-.ure Up to tJi1a 
1te.n1ard• (Underaooring 111ppl1ed). · 

Aooordinglf, we are ot the opinion that the reoord of tr1al 
1• 11ot legally suttioient to support ao 11ue)l ot the t1nd1ng ot 
guilty ot each apeo1t1oat1on under octl.81.deration aa t1n41 th&\ 
\he aooused made to.lse statements with respect to the souroea ot 
foreign ourrency as alleged in S_pec1t1oat1ona 3 \o 9, 1.nalua1Te, 
and ll to 20. 1nolus1ve. 

11. Delet1n! the allegatioaa 4 iaousad aboYe, ee.ch nt the 
remaining apee1t1oat1ona aYera that .the aecuaed at the ti.r:1e u4 

-plaee alleged, an~ tor the pu.rpoae of obtaining the tJ:iohange ot. 
a,a,eo uount.a ot Korean 7en to United Statea Dollar l n:t,ru:nenta · 
1a equivalent am.ounta made ·a certain oertitioate. vizi ".t.r>plioa•
,1an to Purohaae u. s. Dollar Instrument• • Militar1" which 
appl1oat1on, aa the aocuN4 then knew 001ttained. a atatMent tha\ 
•».et pay per. aonth $237.00," whieh aktement wa• tsl.ae and traU4• 
ulut 1n that tl:le eoouae4 reoeiTed and olaiiued no_ pay tor the 
pru1'oua ~onth, and whioh ata\ament the aooused knew to be talH 
am fraudulent. 

The WlO0lltra41o\ed eyidenoe ehowa that the aocuMd f1le4 u 
olalm. to• par cSuring the period trom -December 1945 until 30 Jue 
1946. During this per10d hia oredit tor 3roaa JJfl1 and alloweAtd 
aaom>.t.t4 \o api,roxim\•11 $301 pu unth. He tec1ti~d that ll• 
11&4 • a Cla1a X allotJU!l\ ot tl60 1n t&vor ot hb wife etteo\1Ye 
IOYu.ber 194'• The tea1n1nc monthl1 debits du.t'ine tlle per104
ia qu•at1on ••r• an'inaurance 4eduot1on ot '6.60 lnd deduotion1 
ot apprcnmatel7 $23 tor aeala. Hi• total aonthlr debit,11 were 
appro:untel1 $1901 an4 hia net ere41\a were approximately $110. 

Th• proseout1o:o. iiuu prwc4 \hat Ilia•-' »•J' •a 1101 _'2Zfl 
u tile aaeu.aea lla4 ata\N CD ea1b. appli t1111oa tor PIINllue ot 
Delle IaatrWilonts. ,...he aooued atteq,t.94 to cplain hi• 1\ate
aea\· 'l \eat1f:,u.a tb.a\ he !lad torgott•n about hia tl60 allot• . 
•• aa Jlad maae· i 11Lu\1 ealoul.a\1o.n. flt hia PIT after de4curtleu 
tor aeala and his 1aau:raaff all•taaa\a had been aade. ft• ••· 
.ou•H• expl&u.aticm waa no, 1oaThlt1111, panioularl.J ,1... u 
_-lla4 •• ,-.,. T'>ilthaa •uiaa t>l• per1"4 ut •h• ooun, _•p,ar•lf• 
, ..... "· ezpl.uat1oa u,,1. •H4•--· 
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There ia no ~oubt that the statements aoncerni~ the ao
ouaed '1 net pay were talsa, and there ia but little doubt tha\ 
the aooused knew thetU to be ta.1st. The only question tor aon
aideration 1 s whether the stateccnts were made w1 th intent to 
deceive·. The determination or this question requires a oon
aideration as to Y!hether the statements were :n.'iterial to the 
aoouaed'D intended purpose to etteot exohangee ot foreign our
reno7 t~ dollar instruments. 

A.s noted above, the stated source ot the Korean ourreno7 
(~xoept as to a portion of t~e ourrenoy involved 1n :peoifiaatiOA
3) was the sale ot personal vroperty_or the oolleotion ot debta. 

Considering_ those ststed aouroee, 1t ls d1tt1cu.lt to see 
the materiality ot any statement oonoerning the ocoused's ne\ 
par. Since the accused stat•d that the aouroea ot the ourreno7 
were something other than his .P~Y and allowanoes, the personnel 
at the Army Post Cttioe ,mo processed hia applioat1on could no\ 
b• 1ntluenoed 1n any way by hia ztatement that hie net pay waa 
i2~7. ?urthermore, each postal money order was in an e..11.0W1\ 
whioh was $?'eater than his etated net. pay, thus putting all con
cerned on notice that further inquiry should be made as to the 
aoUToe ot the ourrenoy. (See par 4, ltr AG 123.? (TnAG) 1 Hq 
XXIV Corps• 4 Jan 1946, J:'roa ZX 22Je · 

The 1.mmater1al1ty ot the statement concerning the aooused •a 
net Pa.J", 1neotar e.e Speo1t1oat1ons 4 to 9 and. ll to 20, inolua1Ye, 
are eonoerned orestsa a reasonable doubt that the atatenenta wen 
made m. th intent to cleaei-ve. S1noe the statem.ents were immaterial 
to the source stated they could not have had the atteot ot deoeiv-
1ng the persons to whom thq were made, and it m9.7 not be reaaon• 
ably interred that the a.ooueed attempted .to dece1Te anyone thereb7. 

· ~1th rea_peat to the ieentioal statement alleged in Speo1t1oa•
tion Z1 the problem r01M1niJ:l8 tor oons1derat1on is '#llether the 
statement a.a to net pay 1a material to the stated aouro• ot 
torc1gn currency a portion ot wiich was "Pay and Allowanoes (AO•
cum) 2 mos. ?330•" 

"l!le have already oonoluded that there was no p,oot .,A.a\. tlle 
lattf)r stete.:nent was false. Theretore,. we .muat pr•••• 1\ •• . 
be \ruo and that the eol.ll'oo ot the c urreno7 waa pa, aD4 allow
anoea reeeived by the a.caused. prior to hie arrinl ~ 1n iona. 
It tollowa that any statement aonoerning the aoowi-4' • preNd 
net pa7 1a not material to pa7 and allowe.noea aocumulaied •' . 
aome other time. , Tke aoouaed ma7. well haTe c01111tr_ued t'he N• 
quirement in the fora \hat, hia net. pay be atat•4 •• penainl»& 
to tho per104 d ur1ng 11hioh t.b.• pay waa earned. Viewe4 ill \hle 

.U8ht the a,atement. 1• ao,. 11•oa1aaril.J' talM tor. JJJ.a- n,e\ .. pa,.,.aal.
allowan1e1 prior \o ••kin& u. allotmu\ in favor of lt.1a wit•· , 
•ff.-J.Te 1:a XoTember 194S waa approxiaa•elt 0250,00 *loll•• · 
1a ex•••• ot '.Ill• ata\e4 ae\ P&J• · · · · · · · · ' 
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12. For the reaaons stated, we are ot the opinion tllat the 
reoord ot t.rial ia 11ot legally suttioient to support the t1r1'11D& 
ot gu1lt1 ot Speoitioations ~ to 9, inclusive, and ll to 20, in• 
olus1Te. 

13. The accused 1 s 25 J6U'a ot age, and 1a a high school 
graduate. War Department records show that he is married and. 
the te.ther ot two children. His o1 vil1an oooupe.tion prior to 
enlistment was that ot a senior inapeotor at the Loolcb.ee4 Air• 
craft Corporation ,t Tiurbaclc, Calitornia. He has been enrolled 
in the Sosic course, noTC tor three and one•ha.lt years. He 
enlisted in 1uly 1944 erd Y.e.11 graduated trom the lntantry 0tti• 
oei•• Car.didate School on 7 r.:ny 1945 as a second lieutenant, Arm7 
ot the r.:n1 ted States. His etr1o1enoy rating trom 7 May 1945 to 
30 June 1945 was 4 .7 C~cellent) end 6.1 (Superior) trom l Jul.J 
1945 to 31 Decenber 1945~ 

14. The Board ot ReT1ew has oons1dered a letter to The 
Adjutant General froI:J. Firat lieut.en.ant Charles B. Sillery, AOD• 
Res, dated 7 January 1947 pertaining to olemeno1 on behalt ot 
the accused. 

15. The court was legally oonsltuted azx! had jur1ed1oti0Jl 
of the pereon and the ottenses. ror the reaao.aa stated, ihe 
Board ot Review holds the record of trial legally 1nauttioient 
to support the tindings or eu!lt7 and .t,he aentenae. 

/ s/ Ji.. Hott'enste1n , J'udge Ad1'CO&M 

COn Leaye) Judge A4-rooa~ 

/1/ Philip L. Smith Judge AdTOO&h 

CER'l'I1IED A TRUE: COPTt 

Capt., Int 
.A.ctiiig statt J~ge Advocate 
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JAGH - CK Jl870S 1st Ind 

WD, JMJO, Washington 25, D. C. 

T01 Commanding General, Korea Base Camnand, .APO 901 

1. In the case ot Second l,1.eutenant Joseph R. Jackson (O-JJ.34862), 
Inf'antey-, I concur in the foregoing holding b7 the J3oard ot Review that 
the record of' trial is lega~ insutf'icient to support the .t1ndings ot 
guilt7 am the sentence, and for the rea.s01l8 stated recOlllll.end that 
the findiDg o.t guilty- and the sentence be disapproved. 

2. When copies o.t the published order in th:18 case are forwarded 
to this of'f'ice thq should be accompanied by' the foregoing holding and 
this indoreement. For convenience o.t reference, please place the file 
llUlllber of' the record at the end or the published order, as tollowsr 

(CK .3l870S). 

l Incl THOMAS H. GREEN 
R/T Major General 

The Judge Advocate General, 
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JAGF CM 313446 1st Ind 

~'D. JAGO. Washington 25, D. C. AUG ~ 1946 

TO: The Under Secretary of Viar 

_ 1. , Herewith transmitted for your action under Article of 'liar 
5o}, as amended by Act of 20 August 1937 (50 Stat. 724; 10 u.s.c.A. 
1522). is the record of trial in the case of Printe Garnett H. 
,Cunnagin {16067837), Squadron A, 324th Army Ai~ Forces Base Unit~ 
Chatham Field, Georgia. · 

2. The majority of the Board of Review holds the record of 
· trial legally insufficient to support the findings and sentence. 

'.I.he third member dissents from that holding.·· I do not conour in 
the holding_of the Board of Review. 

: 3. · '.I.he accused was charged with desertion at Chatham Field, 
Georgia, 'on or about 2 January 1944 terminated by surrender at 
Detroit, Michigan, on or about 22 December 1945, in violation of Article 
of War 58. He was arraigned on 14 March 1946. He pleaded not guilty 
to and was found guilty of the Charge and Specification. He was 
sentenced to ?8 dishonorably discharged the ~ervice. to forfeit all 
pay and allowances due or to become due and to be confined at hard . 
_labor ~i ~uch place as the reviewing authority may direct for twenty 
years. · The reviewing authority approved the sentence, reduced the 
period of confinement to ten years, designated the United States Dis
ciplinary Barracks, Fort Leavenworth, Kansas, or.elsewhere as the 
Secretary of Tiar may direct, as the place. of confinement and w1 thhe.ld 
the order directing execution of the sentence pursuant to Article of 
War 5o½. 

4. An extract copy of a morning report· of acc~sed's organiza
tion showed him absent without leave as of 1700 hours, 2 January 1944. 
Stipulated testimony of a military policeman proved that accused. 
surrendered hims~~f, in civilian clothes, on 22 December 19~~-and that 

,at the time he surrendered, he stated that he was'giving himself.up . 
because he had learned 'the authorities were. looking for hDn:' 

5. The defense presented evidence to. substantiate the claim o~ 
.accused that he went absent without leave because·or the serious·ill
ness of his wife and that he.had no intention of 4eserting the service 
but intended to return as soon as his earnings permitted her ·to. receive 
proper care. The wife testified at the trial that she had telephoned 

_accused from Kansas in January 1944 and informed him that she was con
fined in a hospital and was without sufficient funds. She .further 

1asserted that accused came home. to her and looked after her. · A state
ment from a doctor indicated that accused's wt fe had been· subjected ~o 
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an operation in 1941 and that her condition would have a tendency to 
make her introspective and to cause her to worry. Accused himself 
testified that after his wife had telephoned him that she was ill. 
he applied for leave which was refused. He then joined his wife in 
Chicago and from there they went to Detroit. He worked as a motor 
mechanic for 23 months. At the same time he held a job·in a hotel 
under an assumed name. He denied he intended to desert the service 
and asserted that at all times he intended to return thereto when 
he had earned sufficient money to provide for his wife. On cross
examination he admitted his unauthorized absence:from the 'service on 
8 January 1944; that he ma.de from eighty to one hundred dollars a week 
during his absence. and that his wife owned a 1940 La.Salle automobile. 

6. The difficulty in the case arises out of the statemezt made 
to the court by the trial judge advocate before the introduction of. 

_any evidence. The record do~s not show the verbatim statement but the 
reporter summar_ized the same as follows: 

"The trial judge advocatethen made an opening statenent 
,in which he advised the court that the accused could not.be 
found guilty of being absent without leave. as the limitation 
on time as set forth in AW 39 had run against this offense. 
The trial judge advocate further advised the court that the 
court could either 'acquit' the accused or find him guilty 
of },J{ 58 as charged·." {Single quotation supplied){R6) 

The majority holding of the Board of Review has correctly stated 
that the only issue before the court was whether accused intended 

. not to ret:;urn to the military service. The period of unauthorized 
absence was admitted and the defense devoted its entireeffort to show 
that accused was· guilty of absence without leave and not desertion. 
The. majo_rity holding of the Board of Review also correctly stated: 

·nThat the court could have found the accused guilty 
only of the lesser included offense of absence without 
leave, and, in .the absence of a plea of the Statute or 
Limitations (A:il 39) seasonably interposed by the defense. 
could have adjudged punishment accordingly notwithstanding 
the fact that more than two years had elapsed between the 
date of the offense and the date of the arraigmnent. is 
firmly established law (CM 201637, Fauts. 5 BR 167; CM 
231504. Santo. 18 BR 235; CM 274482-;-filbott. 47 BR 185)." 

The statement of the't~ial judge advocate that· the Statute of'Limita~ 
. ,tions had run upon the offense of absence without leave was correct ·. 

(AW 39). It put the defense on notice or the availability of the 
defense. However. the trial judge advocate further advised the court 
that it could only either ac~uit accused or find him guilty of desertion 
as charged. There is an impli?ation in this latter statement ~hat the 
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trial judge advocate attempted thereby to foreclose the court's right 
to consider accused's guilt of the lesser included offense of absence 
without leave. The majority holding of the Board of Review is premised 
on the proposition that such attempted circumscription of the court's 
deliberative process was prejudicial to accused. There is nothing in 
the record, however, to indicate that the court accepted or acted upon 
the theory suggested by the remarks of the trial judge advocate,or that 
the remarks of the trial judge advocate influenced the court to reach 
findings of guilty.it would not otherwise have reached. 

7. In spite of the fact that the Statute of Limitations, if 
pleaded would have barred punishment for the offense of ab~ence without 
leave,·the court was not prohibited from finding the accused guilty 
thereof in the absence of a plea in bar. In the absence of any indi
cation in the record to the contrary it must be presumed that the 
court was familiar with 'the law in this respect. Remarks by a trial 
judge advocate are not the equivalent of instructions to a jury. It 
cannot be assumed that because a trial judge advocate gratuitously 
makes an erroneous argument or statement of the law, the court-martial 
adopts the error as its own. The Manual for Courts-:111artial even forbids 
the trial judge advocate from giving his opinion on any point of law 
arising during the trial except when it is asked by the court in open 
court or in the proper discharge of his duties to prosecute (MCM, 1928. 
par. 4li• P• 32). 

Assu:ning that it was error for the trial judge advocate to make 
the statement in question it is mani.fest that the error 'Was not· fatal 
to the proceedings. Article of War 37 provides. ~ alia,that: 

"The proceedings of a court-martial shall not be 
held invalid. nor the findings or sentence disapproved . 
in any case on the ground of improper admission or re- ' 
jection of evidence or for any error as to any matter · 
of pleading-or procedure unless in the opinion of the 
reviewing or confirming authority. after an examination 
of the entire procsedings. it shall appear that the 
error complained of has injuriously affected the fub
stantial rights of an accused." 

The context of this article is clear. It forbids the disapproval ·or a 
sentence on account of errors in procedure unless it affinnatjvely 
appears that the substantial rights of the accused person have been 
injuriously affected. Th.is is but an application of the modern effort 
in· criminal procedure to avoid emphasis on technicalities;and to 
achieve substantlal justice. The article has been so construed in 
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court-martial practice (CM 219575, ~.:a.this, 12 BR 281, 301). In 
defining the duties of reviewini; at'.thorities the I.:.anual for Courts-
1.Tartial states the matter thus: 

"A. ;·r. 37 vests a sound legal discretion in the 
reviewin~ authority to the end that substantial justice 
may be done. The effect of a particular error within 
the purview of A. 7i. 37 should be weighed by" him in the 
light of all the facts as shown by the record, and, 
unless it appears to him that the substantial rights of 
the accused were injuriously affected, he should disregard 
the error as a basis for holding the proceedings invalid, 
or for disappro"'{ing a findings or the sentence. 11 *** 0,J.CM 1928, 
pc.r. 87~, P• 74J. . 

I conclude that the record of trial is legally sufficient to 
support the findings of guilty and the sentence e.r.d that no error 
prejudicial to the substantial rights of the accused was committed 
at the trial. 

8. The reviewing authority reduced accused's period of confine
ment to ten years. In view of all the facts and circumstances con
nected with the offense and in order that the sentence maybe brought 
within the standards of the postwar clemency program I recommend that 
the dishonorable discharge be suspended and that the confinement be 
further reduced to six years. 

9. I transmit herewith forms of action for your use; one (Form A) 
for use in the event you are in accord with the conclusion of the 
majority of the Board of Review that the record of trial is legally 
insufficient to support the findings and the sentence; and one (Fenn B) 
for use in the event you agree with the conclusion set forth in this, 
my dissent, that the record of trial is legally sufficient to support 
the findings of guilty and the sentence, e..nd approve my recommendation 
for modification of .the sentence. 

3 Incls THOY:A.$ H. GREEN 
1. Record of tria~ 1ia.jor General 
2. Form of action - Form A The Judge Advocate General 
3. Form of action - Form B 

-i"~~-r~~~~-~~~;~~-~~-~---~~~~~~-~~~~~~-~~+...-:""~~~?-:~.~9!~=--:-~~~~ 
~ompUert-s note1 '.· Holding: and 'dissent; in this. ~as~ 'was· p~blishe•d'; . 
r-in Vof. 6S, P• 71-79 •. 1'he Under'Seoretary' of war conourred with·:.· 
-"the _ponolusion set forth in .t~_a indo~se'ment_:7. · ·. , , .. ·, . ' · ·1 

. ..' 
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