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DEPARDJE?!T OF TIIB ARI.lY 
In the Office of The Judge A4vocate General 

11ashington 25, D. c.· 

JAGN-C?.1 331033 25 June 1948 

UNITED STATES ) TWELFTH AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) March Air Force Base, Riverside, 

Private ALFONSO B. ALVARADO ) California, 10 May 1948. Dis
(39283120), Squadron A, ) honorable discharge and confine
321st Air Force Base Unit. ) ment for four and one-half ( 4½) 

) years. Disciplinary Barracks. 

HOLDI ID by the BOARD OF REVIE\V 
JOHNSON, ALFRED and SFRINGSTON, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHAIDE: .. Violation of the 58th Article of Har. 

Specificati"on: In that Private Alfonso Alvarado, Squadron 
A, 321st Air Force Base Unit, March Air Force Base, 
Riverside, California, did, at Bombing and Gunnery 
Range, Tonopah, Nevada, on or about 12 August 1943, 
desert the service of the United States and did re
main absent in desertion until he surrendered himself 
at Fort'.,MacArthur, California, on or. about 6 March 
1948. 

Accused pleaded not guilty to and. was found guilty of the Charge and 
Specification. He was sentenced to be dishonorably discharged the ser
vice, to forfeit all pay and allowances due or to become due and to be 
confined at hard labor for four and one-half yea.rs. The reviewing 
authority approved the sentence, designated the Branch, United States 
Disciplinary Barracks, Camp Cooke, California, a.s the place of con-

_finement and forwarded the record of trial for action under Article 
of war 5o½•. 



(2) 

3. The only evidence showing the initial absence of accused was 
an extract copy of a morning report which the Board of Review, for 
reasons hereinafter stated, holds to have been erroneously admitted 
in evidence. For that reason only the evidence pertinent to the ad
mission of that document will be summarized. 

The extract copr of tile morning report shows the accused 
absent without leave on 12 August 1943 (Pros. Ex.1). The defense 
objected to its admission into evidence, statb1g: 

"The defense will object to the introduction of this 
docunrant inasmuch as we contend the document is incom
petont evidence in that the .cited extract contains no 
initials or signature of the person making that entry 
and we therefore believe that ommission of the name or 
initials of the person ma.king these original entries on 
the morning reports are such as render fuan of no pro
bative value * * •" (R. 6). 

After extended argument by the defense in support of the objection, the 
Prosecution offered in evidence the following stipulation, signed by 
the trial judge advocate, defense counsel and accused: 

"It is hereby stipulated and agreed by and between 
the prosecution, the defense, and the accused as follows: 

"That on 16 April 1948, Headquarters March Air Force 
Base, Riverside, California, received a reply from the 
Adjutant General, Photo Processing Section, Adjutant General's 
Office, Records Administration Center, St. Lo1,is

0 ro, t:issouri, 
to the effect that the extract copy of the morning report of 
413th Base Headquarters and Air Base Squadron, prepared by 
them on 4 February 1948, the extract of which contains an 
entry dated 14 August l.943, pertaining to one Private 
Alvarado, AF 39 283 120, was verified and found correct 
and that their rec~rds further disclose that the abQve 
mentionod extract con ta.ined no initials or signature 
appearing thereon of the person who made the original 
entry" (Pros. Ex. 2) • 

Following the offer of the stipulation the following occurred: 

"DEFENSE: We are quite willing to enter into the stipu
lation that the prosecution now has. 

lAW MEMBER: This will be received as Prosecution Exhibit 
2 for identifica ti. on. 

2 
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•DE:E'ENSE: If it please the cwrt that is exactly what 
the defense has contended, that the original 
entry contains no signature of the person 
1naking it • 

IAl"l l£1llER: Alvarado, do you understand this stipulation? 

ACCUSED: Yes sir. 

IAW ME!.:BER: And you desire this tipulation to be entered 
in the record? Talk to your counsel. 

ACCUSED: Yes sir. 

The court was closed. 

The court was opened. 

LAW Mll:BER: The Prosecution Exhibits 1 and 2 for .identi
fication will be received in evtdence and 
marked as Prosecution Exhibits 1 and 2 
respectively. Do you have any further e'4-
dence to substantiate the extract copy of 
morning report and the stipulation" (R. 9; 
Underscoring supplied) • 

4. An original mornin6 report is competent evidence of the facts 
recited except 'as to entries obviously not based on personal knowledge 
( par. 117a, r<.CM, 1928), and a duly authenticated copy thereof is ad
missible to the same extent the original would be (par. 116a, MCM, 1928). 
A. presumption of regularity of such an entry exists unless there is a 
showing to the contrary (C'~ 273922, Ortega, 47 BR 117). ·Therefore, in 
the instant case, in the absence of any showing of irregularity the ex-. 
tract copy of the morning report (Pros. Ex. 1) was prima facie evi-
dence of accused's initial absence without leave. 

The objection by the defense, however, on the ground that the 
omission of. the name or initials of -the person making the original entry 
rendered it of no probative value, _presents tqe question of whether or 
not the original morn.ing report was prepared in accordance with existing 
regulations, thus authorizing the admission of the extra.ct copy thereof 
under the· provisions of the Manual for Courts-Martial, 1928, ci tad above. 

The regulations covering the preparation and signature of morning 
reports existing at the time of preparation of the morning report under 
consideration c~mta.in the following provision: 

http:c~mta.in
http:extra.ct


"6. Authentication. - a. Signature - l'he company 
• morning report and/or the Tuadquarters morning report 

will be authenticated by the commanding officer, ad
jutant, er any officer designated by the commanding 
officer. The name, grade, ori;anization, and arm or 
service will be typed or otherwise printed in the 
space provided on the signature line. *••"(AR 
345-400, 7 May 1942). . 

The stipulation relative· to the si~ature on ·the morniri.g re
port (Pros. :Zx. 2) is ambiguous because of the use of the words "the 
extract copy of the morning report • * *• the extract cf which con-
tains an entry * * •" and "that the above mentioned extract contained 
no initials or signature appearing thereo.n of the person 'Who made the 
original entry." It is difficult to determine whether the prosecution 
by introducing the stipulation intended to show merely that the extract 
copy did not reflect the initials or signature of the person making the 
original entry, or whether it intended to admit that the original entry 
contained no initials or '.signature. It appears, however, frcm the state
ment made by the defense :counsel "that the original entry contains no 
signamre of the- person making it," and from the subsequent statement of 
accused that he understood the stipulation and accepted it, that cer- -
ta.inly the defense and accused interpr_eted the stipulation in the light 
of the latter alternative. 

The information contained in the "reply" s tipula tad as havin& 
been received from The Adjutant General was, of course purely hearsay, 
since such "reply" was not in the proper form required by paragraph ll7a, 
N.anual for Courts-Kartial, 1928. Althoq;h hearsay testimony is not -
ordinarily considered by the Board of Review, in the instant case the 
information contained :in the letter from The Adjutant General was placed 
before·the court by agreement between the parties and it appears that 
the defense and accused relied on the belief that they were stipulating 
that the original morning report was not signed. In view of such cir
cumstances it must be considered that the court had before it certain 
information which was sufficient to raise a doubt as to the authenticity 
of the morning report entry, and to destroy any presumption us to its 
regularity. 7ihere the evidence appears to be insufficient for a proper 
determination of any issue, the court may, and ordinarily should obtain 
additional evidence and make further·investigation or inquiry relative 
thereto ( par. 75~, ~C',.:, 1928). 

In view of the ambiguity of the s t:i.pulation and the inter pre
ta ti on thereof.relied on by accused, and the fact that no steps were 
taken to clarify the communication received from The ddjutant General, 
the Boo.rd of ReviE!w is reqtJired to hold that the stipula ti.on must be 
interpreted in the light most favorable to the accused and the ambiguity 
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resolved in his favor. It must, therefore, be considered that the 
stipulation referred to the original morning report entry. It 
follows, since it thus appears that the original entry in the morning 
report was not signed as required by existing regulations, and there 

· is no other evidence of the initial absence without leave, that the 
findings .of guilty of the court cannot be sustained. 

5. For the reasons stated the Board of Review holds the record 
of trial lei;ally insufficient to support the findings of guilty and 
the sentence. 

____......_______.Signed , Judge A,d,o cate. 

____s_i_·g~n_e_d______~• Judge Advocate. 

Signed , Judge Advocate.------=--------

5 
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DEfAFITMENT OF 'IHE AF.MY 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGN-CM .3.31078 

UNITED STATES ) FT..ANKFURT .MIUTARY POOT 
) 

v. ) Trial by G.C.M • ., conveneti at 
) Frankfurt-am-Main, Germany, 22 

Privates First Class WILBERT 
J. DETMER (17211960) RICHARD 

) 
) 

April 1948. Dennis: Dishonorable 
discharge and confinement for 

S. GASKILL (lll64210), Private ) two (2) years. Federal Re
MARVIN J. DENNIS (17224054), all ) formatory. Detmer and Gaskill: 
of 909th Ordnance Heavy'A.utomo- ) Dishonorable discharge (sus
tive Maintenance Company, and ) pended) and confinement for one 
Private BARNEY D. THOMAS ) (1) year. Ili.sciplinary Barracks. 
(.38.340912), 7702 Headquarters ) Thomas: Dishonorable discharge 
and Service Battalion. ) (susperxied) and confinement for 

) nine (9) months • Ili.s ciplinary 
. ) Barracks. 

HOLDING by the :OOARD OF REVIEW 
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates 

l. The record of trial in tm ·case of tm soldiers named above 
has been examined by the Bo6.rd of Review. 

2. The accused were tried upon the following Charge and Speci-
. f'ications: 

CHARGE: Violation of the 9.3rd Article of War. 

As to each accusedi 
Specification l: :i;n that Private Marvin J. Dennis~ 909 

Ordnance Heavy Automotive Maintenance Company.; Pri
vate F.i.rst Class Richard s. Gaskill., 909 Ordnance 
Heavy Automotive M~ntenance Company; Private F:irst 
Class Wilbert J. ll3tmer, 909 Ordnance Heavy Auto
motive Maintenance Company and Private Baznu D. 
Thomas., Company ncn., 7702 Headquarters arxl Service 
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Battalion, all acting jointly and in pursuance 
of a common intent, did, at Frankfurt-am-ufain, 

· Germany, on or about 5 March 1948, feloniously 
talce, steal and carry away, one microscope of a 
value of eighty dollars ($80.00), one fountain 
pen of a value of five dollars ($5.00), one 
ladies• wrist watch of a value of forty dollars 
($40.00), one man's wrist watch of a value of 
forty dollars ($40.00), ona pair of binoculars 
with case of a value of fifty do~lars (i50.oo), 
one gold wrist band of a value of thirty dollars 
($30.00) and one leather suit case of a value of 
five dollars ($5.00), all being of a total value 
of more than fifty dollars ($50.00), and all the 
property of Samuel Cymes. 

As to accused Dannis, Gaskill and D3tmer only: 
Specification 2: In that Private Marvin J. Dennis, 

909 Ordnance Heavy Automotive t:mntenance Company, 
Private First Class Richards. Gaskill, 909 Ord
nance Heavy Automotive Maintenance Company and Pri
vate First Class Wilbert J. Detmer, 909 Ordnance 
Heavy Automotive Maintenance Company, all acting 
jointly and in pursuance of a common intent, did, 
at Frankfurt-am~Jlain, Germany, on or about 2 March 
1948., feloniously take, steal and cz.rry away, one 
Leica Camera of a value of more than fift;t dollars 
($50.00)., the property of Kaete Schroer. 

Each accused pleaded not guilty to, and was found 6uilty of, the respective 
Charge and Specifications as they related to each accused. · Accused Dennis 
was -sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due and to be confined at hard labor 
for two years. Accused Gaskill, Detmer and Thomas were each sentenced 
to be dishonorably discharged the service., to forfeit all pay and allow
ances due or to become due and to be confined at hard ]a bor for one year. 
As to the accused Dennis the reviewing authority approved the sentence, 
designated the Federal Reformatory, Chillicothe, Ohio, as the place of 
confinement, and forwarded the record of trial for action pursuant to 
Article of War 50½. As to the accused Gaskill and Detmer the reviewing 
autmrity approved the sentence and ordered it executed but suspended 
execution of the dishonorable discharge as to each accused until their 
release from confinement., and designated the Branch United States ms
ciplinary Barracks, Fort Hancock, New Jersey, as the place of confine
ment. As to the accused Thomas the reviewing autrority approved the 
sentence, reduced the period of confinement to nine months, ordered 
execution thereof, suspended execution of the dishonorable discharge 
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until the soldier's release from confinement, and designated the 
Branch, .United States Disciplinary Barracks, Fort Hancock, New 
Jersay, as tha place of confinement. • 

3. In view of tha action taken by the reviewing au~ori ty 
respecting the sentences of the accused Gaskill, Detmer and Thomas, 
the Board of Review will hare only consider tha legal sufficiency of 
the record of trial to support the findings as to value, and the sen
tence, as to the accused Dennis. 

4. Spe.cification 1, of which accused was found guilty, alleges 
the larceny of "one microscope of a value of eighty dollars ($80.00), 
one fountain pen of a value of five dollars ($5.00), one ladies' wrist 
watch of a value of forty dollars ($40.00), one man's wrist watch of 
a value of forty dollars ($40.00), one pair of binoculars with case . 
of a value of fifty dollars ($50.00), one gold wrist ban4 of a value 
of thirty dollars ($30.00), and ona leather suit case of a value of 
five dollars ($5.00), all being of a total value of more than fifty 
dollars ($50.00), and all the property of Samuel Cymes." Specification 
2, of which accused was found gui~ty, alleges the larceny of •one Leica 
Camera of a value of more than fifty cbllars ($50.UO), the property 
of Kaete Schroer." The so~e evidence of value contained in the record 
of trial is a statement of a German national, Karl Heinz Wendt, who 
accompanied the four accused to the home of the victim of the larceny 
alleged in Specification 1, that of the articles taken from the house 
he sold a watch, arm band and two fountain pens for 3800 marks (R. 31), 
and the following stipulations: 

"* * i:- At this time the prosecution, the defense and 
each of the accused, Private Detmer, Gaskill, Dennis and 
Thomas, with the permission of the court, have entered into 
a stipulation that if Friedrich Fischer, Oberursel, were 
present in court he would testify that the microscope 
marked Zeiss-Jena, No. 60182, has been appraised by him 
as having a value over fifty dollars. 

"* * * ·Tha stipulation is agreed to by the consent of 
all accused in open court, not as to any agreement as to the 
value but only as to the fact that if that witness were pre

. sent he would state it was of that value. · 
* *· * "* ~- i:- It is further stipulated by and between the 

prosecution, the defense and the a_ccused and each of them 
that if Friedrich Fischer were present in court he would 
testify that the binoculars, offered in this case as Prose
cution's Exhibit 3, have been appraised by him and that he 
has valued the ·binoculars as being valued more than twenty 
dollars but less than fifty dollars. 

3 
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"* * * That is agreeable to tm accused.,· all of them 
consenting in open court. · 

* * *"* * -i:- It is further stipulated by and between the 
prosecution., .the defense and each of the accused., that if 
Friedrich Fischer were present in court and sworn as a 
witness he would testify that he has appraised the Leica 
camera., No. 155361 with surmnar lens as being valued more 
than fifty dollars. 

"* * * That is agreed to by the defense and the ac
cused consent in open court. 

* * * "***It is further stipulated between the prosecution 
and defense and the accused and each of them., that if Horst 
Hetebrueg were present in court and sworn as a witness he 
would testify that he has appraised the Eterna watch., serial 
number 3141928 as being valued at more than twenty dollars and 
less than fifty dollars. Is that stipul.a tion ·entered into? 

"* * * That·is agreed to by the defense and is con
sented to by t~ accused in open court" (R. ?1., 72). 

5. The value of the articles stolen was not susceptible of proof' 
through the testimony of the witness Wendt., for the sale described by 
him may be classified as a black market transaction and it was not 
otherwise shown that he was in any manner qualified. to submit his opinion 
as to value. Ordinarily, except as to distinctive articles of Govern
!llent issue, or other chattels having., ,because of their character., readily 
determinable value, the value of personal property to be considered in 
determining the measure of punishment authorized for larceny is the worth 
o:t the property in the open market at the time and place of the offense 
(CM 330899., Garcia (1948) and cases ·therein cited). As stated in 'lY 
27-255, par. 100!2,: 

"The value to be proved is the 'market value' of 
the property, that is what it is worth in the open 
market at the time of the offense. The court cannot 
determine the specific market value of' any property 
unless evidence is introduced to prove it, or unless 
there is a stipulation by both sides as to that value. 
(See par. 68b., supra, as .to stipulatioreas to value.} 
Proper evidence of market value is the iestiJOOny of 
someone who., by virtue of his knovrledge and experience., 
knows what that value is.• · . · 

The stipulations entered of' record would, of course, meet the requirements 
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of the rule provided it were shown who Friedrich Fischer and Horst 
Hetebrueg·were and that they were qualified as experts in evaluating· 
articles of the type described in the Specifications. Perhaps the 
court knew these essential facts but nothing of record so indicates. 
Judicial notice may not be taken of the market value, for such value 
is not a matter of fixed and common knowledge, and obviously the court 
itself, lacking technical and expert trade knowledge, rray not find 
a market value simply by inspection (CM 324747, Van Dyne et al, 73 BR 
354; CM 213952., ~ 10 BR 296). As to each Specification the court 
was limited to finding the articles stolen were of some value, hence 
so much of the finding in each Specification of the value of the items 
stolen as exceeds $20.00 may not be sustained (par. 149g_, MGM, 19:28). 

The total maximum confinement authorized by paragraph 104£, 
:Ma.rm.al for Courts-Martial., 19~8, for the two separate offenses of lar
ceny of property of a value of $20.00 or less is one year. Since the 
punisl:ment by confinement may not legally exce~d ~ne year penitentiary 
confinement is not authorized (AW 42). 

6. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support only so much of the findings of 
guilty of each Specification as to value as finds some value not in ex
cess of $20.00; legally sufficient to support the finding of guilty of 
the Charge; and legally sufficient to support only so much of the sen
tence as provides for dishonorable discharge., forfeiture of all pay and 
allowances due or to become due., . and confinement at hard labor for one 
year in an authorized place of confineioont other than a penitentiary., 
Federal reformatory or correctional institution. 

Judge Advocate. 

Judge Advocate • 

.C,~_~1~, Judge Advocate. 

http:Ma.rm.al
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JAGO, CM 331078 1st Ind 
JAGO, Dept. of the Army, Washington 25, D. · c. 2 .JUL 1948 

TO: The Secretary of the Army 

· · l. Pursuant to the provisions of Article of War 5%, as amended 
by the Act of 20 August 1937 (50 Stat. 724; 10 u.s.c. 1522) there is 
transmitted herewith for your action the record of trial and accompanying 
papers in the case of Private.First Class Wilbert J. Detmer (17211960);~ 
Richards. Gaskill (lll64210); Private Marvin J. Dennis (17224054) all 
of the 909th Ordnance Heavy Automotive hiairrtenance Company and Private 
Barney D. Thomas (38340912), 7702 Headquarters and Service Battalion, 
together with the holding by the Board of Review. · 

2. Upon a joint trial by general court-martial each accused was 
found guilty of the joint larceny of one microscope of a value of $80.00, 
one fountain pen of a value of ~5.00, one ladies wrist watch of a value 
of $40.00; one man's wrist watch of a value of $40.00,· one pair of 
binoculars, one gold wrist band of a value of $30.oo, one leather suit 
case of a value of $5.00; of a tota1·value of more-than $50.00, in vio
lation of ·Article of War 93 (Specification 1, Charge I). Accused Dennis, 
Gaskill and Detmer were found guilty 'of the joint larceny of one ·Leica 
camera of a value of more than ~50.00, in violation of Article of War 93 
(Spec. 2, Charger). 

Accused Dennis was sentenced· to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due and to 
be confinei;l at hard labor for two years. Accused Gaskill, Detmer and 
Thomas were each sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due and to be con
fined at hard labor for one year. As to the accused Dennis the revienng 
authority approved the sentence, designated the Federal Reformatory, 
Chillicothe, Ohio, as the place of confinement, and forwarded the record 
of trial for action pursuant to Article of War 50½. As to the accused 
Gaskill and Detmer the reviewi.ng authority approved the sentence and or
dered it.executed but suspended execution of the dishonorable discharge 
as to each accused until their release from confinement, and designated 
the Branch United States Disciplinary Barracks, For~ Hancock, New Jersey, 
as the place of confinement. As to the accused Thomas the reviewing 
auth9rity approved the sentenc~, reduced the period of confinement to 
nine months,. ordered execution thereof, suspended execution of the dis
honorable discharge until the soldier's release from confinement, and 
designated the Bran~h, United States Disciplinary Barracks, Fort Hancock, 
New Jersey, as the place of confinement. · 

3. The record of trial supports' the sentences as to accused Gaskill, 
Detmer and Thomas (suspended dishonorable discharges). The record of trial 
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'as to accused Dennis only has been considered by the Board of Heview 
under Article of War 5o½. The Board of Review holds that the record 
of trial as to accused Dennis is legally sufficient to support the 
finding of £,'llilty of the Charge, legally sufficient to support only 
so much of the findings of guilty of each S,r.ecification as to value 
as finds that the property respectively described therein is of some 
value not in excess of $20.00, and legally sufficient to support only 
so much of the sentence as provides for dishonorable discharge, for
feiture of all pay and allowances due or to become due, and confine
ment at hard labor for one year in a place other than a penitentiary, 
Federal reformatory or correctional institution. I do not concur in 
the board's holding with respect to the legal insufficiency of the 
findings as to value and as to the santence and for the reasons herein
after stated am of the opinion that the record of trial is legally 
sufficient to support the findings of cuilty and the sentence as to 
accused Dennis. 

4. With respect to the value of the microscope and binoculars 
described in Specification 1, it was orally stipulated that if-Friedrich 
Fisaher were present in court he would testify that he appraised the 
microscope marked ZEISS~JEN.A No 60182 (Pros. Bx. 4), and the binoculars 
·(offered in evidence as Pros. Ex. 3). He appraised the microscope as 
having a value of over $50 and the binoculars as having a value of more . 
than ~20 but less than $50.00. 

It was also stipulated that if Horst Hetebrueg were present 
in court he would testify that he had appraised the Eterna watch 
(serial no. 3141928, Ladies Wrist Watch, Pros. Ex. 2) as ha~ii.ng a 
value of more than $20.00, but less than $50.00 (R. 71-72). 

Y{ith respect to the value of the Leica camera described in 
·· Specification 2, it was orally stipulated that Friedrich Fischer would 

-testify that he appraised the Leica camera with Summar lens as being 
valued at more than $50.00 (R. 72). In its holding the Board of Re
view indicated that the stipulated testimony as to value is not com
petent because there is no showing in the record that the appraisers 
in question were qualified as experts. 

The genaral rule in military law is that, except as to 
distinctive items of govermnent issue or other personal property which, 
because of its character, has no readily determinable market price, the. 
value of personal property to be considered in determining the authorized 
punishment in larceny is the market value at the time and place of the 
offense. Testimony as to value by persons not qualified as experts or 
shown to have special knowledge on the subject has been consistently 
held not to be competent. 

Paragraph ll2£, Manual for Courts-Martial, 1928, provides that: 

2 
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11;} -i:- * an expert witness should be qualified as such before 
the court, prior to being pennitted to express an opinion." 

The foregoing provision of the Manual s:OOuld not, however, be 
construed as requiring such proof of qualification of an expert if there 
is an expressed or implied waiver of proof. 

"There is no prescribed form for making a waiver. Thus, 
if it clearly appears that the defense or prosecution under
stood its right to object, any clear indication on its part 
that it did not desire to assert that right may be regarded 
as a waiver of such objection" (1..:CM, 1928, par. 12612, P• 137). 

Since the opinion evidence of a person not qualified as an expert 
is incompetent as to proof of value, it would be unreasonable to suppose 
that the defense would enter into a stipulation as to such incompetent evi
dence. Accordingly, I am of the opinion that, under the circumstances of 
this case, the stipulation by the defense as to the testimony of Fischer 
and Hetebrueg amounted to a waiver of proof of their qualification as ex
perts. 

5. It is to be noted that there i~ no competent evidence as to the 
value of the fountain pen, man's wrist watch, gold wr.1.st band, and suit 
case, described in Specification l. Furthermore the court found the 
value of the microscope, lacli.es watch and binoculars to be $80.00, $40.00 
and $50.00 respectively whereas the proof shows the value of the micro
scope to be of a value in excess of $50,oo, and that of the binoculars and 

-watch to be of some value of more than $20.00 but less than $50.00 respectively. 
Nevertheless the court I s finding as to the total value .of the articles 
described in Specification l is sustained by the evidence. Accordingly, 
the findings as to. the value of individual articles in Specification l may 
be treated as surplusage. 

For the foregoing reasons I,am of the opinion that the record of 
trial is legally sufficient ta support; the .findings of guilty and the sen
tence as to the accused Dennis and recormnend that the sentence in his case 
be confirmed. 

6. Inclosed herewith are two forms of action·prepared £or your 
signature. Draft "A" will accomplish conftrmation of the sentence in 
accordance with my views. Draft "B" will acconplish· the disapproval of 
the findings and sentence in part, in accordance with the holding by the 
Board of Review. 

THOMAS H. GRUN 
Major General. 
The Judge Advocate General 
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DEPA.11THENT, OF THE A...'R.lIT 
In the Office of The Judge Advocate General 

Washington 25,· n.c. 
9 JUL 1948• JAGH CM 331212 

U N I T E D S T A T E S ) 
) 

UNITED STATES ARMY, PACIFIC 

v. ) Trial by G.C.M., convened at 

First Lieutenant CHESTER R. 
) 
) 

APO 958, 6 May 1948. Dismissal 
and total forfeitures. 

SIIJ"ICKLES (01000287), AGD, ) 
Headquarters United States 
Army, Pacific, APO 958. 

) 
) 

. OPINION of the BOiuID OF REVIEW' 
HarTENSTEIN, LilCH and BRACK, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2•. The accused was tried upon the following Charges and Specifica-
tions: · · 

CHARGE I: Violation of the 95th Article of War. 

Specification 1: In that First Lieutenant Chester R. Snickles, 
AGD, Headquarters United States Army, Pacific, APO 958, did, 
at APO 958, on or about 4 February 1948, with intent to· 
defraud, wrongfully and u.nlawfully make and utter to Fort 
Shafter Officers' Club a certain check, in words and figur~s 
as follows, to wit: 

·Honolulu, Hawaii, U.S.A. ___4_F_e_b__l9~No._ 

BANK OF HA.'NAII 59-102 

Pay to the 
Order of Fort Shafter Officers' Club $' 200.00 

Two hundred 00/100 
DOLIARS 

/s/ Chester R. Snickles 
A-146 Nol 

and by means thereof did fraudulently obtain from Fort 
Shafter Officers' Club $200.00, he the said First Lieutenant 
Chester R. Snickles then well knowing that he did not have and 
not intending that he should have sufficient funds in the said 
Bank of Hawaii for the payment of said check. 



--

And ten additional Specifications, substantially the same in form 
with Specification 1, except as to dates and amounts, which are 
respectively as follows_: 

.A.GD, Headquarters United States Arrrr:r, Pacific, APO 958, 

Date of Check Amount 

Specification 2 
Specification 3 
Specification 4 
Specification 5 
Specification 6 
Specification 7 
Specification 8 
Specification 9 
Specification 10 
Specification 11 

14 February 1948 
16 February 1948 
18 February 1948 
18 February 1948 
21 February 1948 
21 February 1948 
24 February 1948 
26 February 1948 
28 February 1948 
4 March 1948 

- $ 50.00 
$ 50.00 
$ 30.00 
$ 30.00 
$100.00 . 
$ 50.00 
$100.00 
$12$.00 · 
$ 25.00 
$150.00 

Specification 12: In that First Lieutenant Chester R. Snickles, 

did, at APO 958, on or about 12 March 1948, with intent to 
defraud, wrongfully and unlawfully make and utter to Fort 
Shafter Officers I Club a certain check, in words and figures 
as follows, to wit: · 

Honolulu, Hawaii, .u.~~-A. 12 Mar 19 48 No. 

BA.NK OF HAYlA.II 59-102 

Pay to the 
Order of Fort Shafter Officers• Club $ 150.00 

One hundred fifty 00/100 
DOLIARS 

/s/ Chester R. Snickles No.12 
A-146 

. . 

and by means thereof did fraudulently obtain from Fort 
Shafter Officers' Club $150.00, he the said First Lieutenant 
Chester R. Sniclµ.es then well knowing that he did not have 
and not intending that he should have any account with the 
said Bank of Hawaii for the payment. of said check. 

CHAJI.GE II: Violation of the 96th .lrticle of War. 

Specifications 1 through 12: (Same as Specifications l through
12, Charge I). 
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He pleaded not guilty to all Charges and Specifications but in the course 
of the trial changed his plea from not guilty to guilty of Charge I (Viola
tion of the 95th Article of War). He was found guilty of all Charges and 
Specifications. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service and to forfeit all pay and 
allowances due or to become due. The reviewing authority approved the 
sentence and forwarded the record of trial for action pursuant to Article 
of War 48. 

3. The Board of Review adopts the statement of the evidence and 
law contained in the review of the Un:irted States Army, Pacific, Judge 
Advocate, dated 2 June 1948. · 

4. Records of the Department of the Army show that accused is· 35 
years of age and married. He enlisted in the Regular Army on 24 September 
1937, and continued to serve in an enlisted. status until 8 August 1942, 
when upon successful completion of a course of instruction at The Adjutant 
General I s Officer Candidate School, he was honorably discharged as a· 
technical sergeant, for the convenience of the Government, to accept a 
commission and active duty as a Second !.ieutenant, Arrrry of the.United 
States. On 22 May 194.5 he vras promoted to the rank of First Lieutenant• 

. on 8 July 1946 he was honorably separated from his connnissioned status as 
a First Lieutenant (AUS) and on the same day was appointed First Lieutenant 
Officers'·· Reserve Corps. On 16 June 1946 he enlisted in the Regular Aruty 
as a technical sergeant. He was honorably discharged in that grade on 6 
August 1946 to accept active duty as a First Lieutere. nt (ORC), on which 
date he entered upon his current tour of extended active duty. He departed 
for the Pacific Theater, on 22 November 1944 and returned to the Zone of 
Interior on 21 November 1945. He was awarded a Bronze Service Star for 
each, the New· Guinea, Luzon, and Southern Philippine Campaigns. He departed 
from the Zone of Interior for his current tour in the Pacific on 1.5 November 
1947. His efficiency ratings for principal duty ranged from "Excellent" to 

. n Superior. 11 • 

,5. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial.. 
rights of the accused were committed during the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sentence. A sentence to dismissal is mandatory upon conviction of a viola
tion of the 95th Article of War. A senten~e to dismissal and forfeiture 
of all pay and allOV(ances due or to become due is authorized upon convic
tion of a violation of the 96th Article of War. 

_..._(On__te_mp,._o_r_a_ry.__du_t_y_)____, Judge Advocate 
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JA.GH CM 3312,12 1st Ind 

1 !! JUi! ·1948JAGO, Department of the A.rrrry, Washington 25, D.C. - -

TO: The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of First Lieutenant 

.Chester R. Snickles (01000287), AGD., Headquarters United States Arrrry, 
Pacific, APO 958. 

2. Upon trial by general court-martial this officer was found 
guilty of wrongfully and unlawfully, and with intent to defraud., ma.king 
and uttering eleven checks drawn on the Bank o:f' Hawaii in which he had 
insufficient funds., and.one check on the Bank of Hawaii when he had no 
account therein., and fraudulently obtaining the proceeds., in violation 
of Articles of \Tar 95 and 96 (Charges I and II, Specs l to 12). No 
evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service and to forfeit:all pay and allowances due or 
to become due. The reviewing authority approved the sentence and for
warded.the record of trial for action pursuant to Article of War 48. 

j. A summary of the ,evidence may be found in the review of the 
United States Arrrry., Pacific., Judge Advocate., dated 2 June 1948., which 
was adopted in the accompaeying opinion of the Board of Review as a state
ment of' the evidence and the law in this case. The Board of Review is of 
the opinion that.the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation o:f' 
the sentence. I concur in that opinion. 

Accused is charged vii.th wrongfully and unlawfulzy and with intent 
to defraud., making and uttering twelve checks. All of the checks were 
drawn on the "Bank of Hawaii, Honolulu, Hawaii., u.s.1.n., made payable 
to Fort Shafter Officers• Club., and bore dates ranging from 4 February
1948 to 12 March 1948 and are in amounts varying from ;thirty ($JO.CO) 
dollars to two hundred ($200.00) dollars., totaling nine hundred ten 

_($910.00) dollars. Eleven of th~ checks were duly deposited by the 
payee club in its account with the Bishop National Bank. Upon their 
being presented, through banking channels, to the Ba~ of Hawaii, none 
of the checks were honored; nine being dishonored because of insufficient 
funds and two not being honored because the account.had been closed by 
the Bank of Hawaii., as an 11 unsatisfactoryf1 account., prior to the presenta
tion ofihe checks for payment. A. twelfth check was neither deposited in 
its account., nor presented for payment by the payee club, because there 
had already been returned to the club, a check marked "account closed. 11 

;&.ccused had opened a checking account at the Bank of Hawaii with an · 
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initial deposit of one hundred fifty 0150.00) dollars on 2 February 
1948, this bein8 the only deposit made in the account during its 
existence. 

The accused admitted that he made and uttered the checks and that 
the extent of his account nith the Bank of Hawaii had been one hundred 
fifty (0150.00) dollars, but denied his intention of defrauding the Club. 
He and his "';fife had tried to maintain an emergency fund of one thousand 
$1000.00) dollars. He assumed his wife had placed this money in a bank 
account but did not knov1 whether she had done so. He wrote her two 
letters and telephoned her for the money but she failed to make the 
transfer. Accused tried unsuccessfuliy to borrow one thousand (:}1000.00) 
from his sister. He agreed to liquidate this indebtedness by making 
monthly payments to the Club of two hundred fifty (0250.00) dollars from 
his pay, but at the time of trial he had made but one payraent of one 
hundred twenty-five(i125.oo) dollars. 

4. The accused is 35 years of age and married. He enlisted in the 
Regular Army on 24 September 1937, and continued to serve in an enlisted 
status until 8 August 1942, when upon successful completion of a course 
of instruction at The Adjutant General's Officer Candidate School, he was 
honorably discharged a~ a technical sergeant, for the convenience of the 
Government, to accept a commission and active duty as a Second Lieutenant, 
Army of the United States. On 22 May 1945 he was promoted to the rank of 
First Lieutenant. On 8 July 1946 he vras honorably separated from his 
commissioned status as a First Lieutenant (AUS) and on the same day was 
appointed First Lieutenant, Officers'· Reserve Corps. On 16 June 1946 
he enlisted in the Regular Army as a technical sergeant. He was honorably 
discharged in that grade on 6 August 1946 to accept active duty as a 
First Lieutenant (OR.C), on which date he entered upon his current tour 
of extended active duty. He departed for the Pacific Theater, on 22 
November 1944 and returned to the Zone of the Interior on 21 November 
1945. He was awarded a :Bronze Service Star for each, the New Guinea, 
Luzon, and Southern Philippine Campaigns. He departed from the Zone of 
Interior for his current tour in the Pacific on 15 November 1947. His 
efficiency ratings for principal duty ranged from "Excellent11 to 
"Superior. 11 

On 23 April 1948 three weeks after Charges had been referred for 
trial accused tendered his resignation for the good of the service in 
lieu of trial by court-martial.. On 19 May 1948 the resignation vias not 
favorably considered by the Department of the Army. 

5. I recommend.that the sentence be confinned and carried into 
execution. 
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------------------------------------

6. Inclosed is a form of action designed to carry the foregoing 
recommendation into effect, should such recommendation mee~ with your 
approval. 

2 Incls THOMAS H. GREEN 
1 Record of trial , Maj or General 
2 Form of action The Judge Advocata General 

( GCKO J.42, 2 August 1948)• 
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DEPARTMENT OF TEE ARMY' (21) 
In the Of'fioe of The Ju:lge Advocate General 

Washington 25., D. c. 

JAGK - CM 331213 

4 Al.JG 1948 
UNITED STATES 

T• 

First LieutenAllt JOHN L. ZlThlNA
(0-1996166), Compaey- H, 505th 
Airborne Infantry Regiment 

) 
) 
) 
) 

.LT ) 
)) 

82D AIRBORNE DIVISION 

Trial by G.C.M• ., convened at Camp 
Campbell. Kentucq, 19 May 1948. 
Diamisse.l. 

OPINION of the BO.ARD OF REVIffl 
SILVERS, ACKROlD alld LA.NNING, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review am the Board submits this., ita 
opinion, to The Ju:lge Advocate General. 

2. The accused was tried upon the following charge a.nd speoification1
' -

CHA.RGlh Violation of the 85th Article of War. 

Specification, In that First Lieutenant John L. Zumwalt, 505th 
Airborne Infantry Regiment was., at Fort Bragg, North Carolina., 
on or about 2 lily 1948, found drunk: while on duty as Regimental 
Offi oer of the Day. 

He pleaded not guilty to and was fol.ll'.14 guilty of the specification am the 
charge. No evidence of any previous conviction was introduced. The ac
cused was sentenced to be dismissed the servioe. The reviewing authority 
approved the sentence am forwarded the record of trial for action Ullder 

"Article of War 48. 

3. Evidence for the Prosecution 

Daily Bulletin No. 99, Headquarters 505th Airborne Infantry Regiment., 
Fort Bragg, North Carolina, 30 April 1948, detailed the accused as Regi
mental Officer of the De.y for 1 May 1948. -Second Lieutenant John D. 
Burrer was detailed for the same duty on 2 May 1948. The tour involved 
duty from 1700 hours on-the day designated until 1700 hours of the following 
dq (R 6, 7, -Pros Ex 1). IJ.eutenan:t Burrer testified that at about 1545 
hours on 2 May 1948 he was in the regimental a.rea prepa.ratory- to relieving 
the accused as o:t'f'icer of the dq, and found him at the guardhouse on the 
ground "shooting craps.• The defense objected to the remark concerning 
the dice game and the objection wa.s sustained. The witness stated that 
the accused we.s improperly dressed and unshaven, there was an odor of liquor. 
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on his brea.th. he ta.lked with a. thick tongue. and was unsteady on his feet 
when he walked. In the opinie:n of Lieutenant Burrer the accused was drunk. 
During roll call at the guardhouse both the aooused &lld the sergeant of 
the guard appeared before the prisoners and were staggering as ,they walked. 
Subsequently the new officer of the day. Lieutena.nt Burrer. pla.ced the :ac
cused ·am the sergeant of the gua.rd. in arrest of quarters. It was the 
opinion of IJ.eutena.nt Burrer that the acoused wu "sufficiently umer the 
influence that he could not perform his duties correctly.• Defense counsel 
objected to the' a.dllliuion in evidence of the witness I opinion respecting 
a.ccused 1s ~ondition but the objeotionwa.s overruled (R 7-9). On oroas
exa.mination Lieutenant Burrer asserted that "whenever I would start to· speak 
to him. a.11 he would say. wa.s everything all.right." In further deaoribing 
aocuaed 1 1 condition the witneu atated1· •rn rrr:, opinion a. man can be drunk 
am still carey on his work but not to a point that· he would do too well. 
J. man can a.lao be drw:ik to a point when he can not do ~ of hia work. It 
is to this. situation we are referring now• (R 9-11)~ 

-
'?eohnicia.n Fi:rth .Grade Roy B. Ward, Headquarter, and Hsadquarter1 

Comp~, 505th .Airborne Intantey, teatifie~ '!,hat on 2 lay he wu the bar
teJ:lder at the 505th 0:f'fioera.Club. At a.bout 1 o'olook in the a.:rternoon 
the aocuaed and a 1taff sergeant appeared at the bar and the witne11 served 
the aoouaed four or five "beers.• J.t about 1141~0• the aoouaed returned· 
and bought aome more beer. (R 12-14). 

Sta.ff Sergeant Claude .L. Hamberlin te1tified that~ wu the aergea.nt 
of the guard of the 606th Parachute Im'antey Regimei:rb who went on duty 2 
!fl.7 1948. He firat a,o, th• ....aoou11d at 1630 houri when he wezzt to the 
Offioer1 1 Olub to •piok him. up.• The witn111 atated that •he wu,. I 
would 1q, dead drwilc. · He W&I in meu unif'9rm., khaki oap, ~and 1taggering 
all· over the groum• .(R 16). The Witne11 smelled the od,or: ot liquor on · 
aoouae4 11 breath am observed th&t he had ditfioulty in apeaking. i'he · old 
aergeant of tht iua.rd u,~ted the aoouaed ·~ he_ entered· the door ot the 
guardhoUH (R 17)• · , · . ·. . . . . : 

Technical Sergeant Frederick E. MoFa.rlf,llll'U the Charge of Quarter,, 
505th Stockade, on 2 llt.y 1948. At about 1700 houri Lieutenant ,Burrer and 
the guards ~onducted a roll call at the guardhouae. J.:rter the prisoner• 
had been dismissed the accused requeayed Sergeant McFarlan to •fall_ the 
prisoura back into formation for another head count.•· The Sergeant 
asked the accused 11' he was serious about the matter am the aocuaed stated 
that he 1l'il8 •just kidding.• Witne11 stated tha-4.i "The Lieutenant's speech 
wa.a veey thiok, hia dres~ ,ra.a not becoming to an officer, his dresa was 
improper a.ni it is not customary for a First IJ.eutenant to tell a Technical 
Sergeant tbat he 1a kidding a bout ·& i'orJD&tion. • nie witnesa smelled whi1k97 
or beer on the accused'• breath am he was poaitiTe that the accused ·wu 
"under the, ini'luenoe ot ·a.1ooho1• (R 19). · 
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4. For the Defense 

First Lieutenant James T .. Shelton. Neuropsychia.trist. 307th Medical 
Batta.lion. testified that ordinarily it wa.a difficult to determine when 
a. person wa.a drunk. He knew of no regulation which prescribed a:rry ab
solute test, but that there were three tests used both in the Arm:, a.nd 
civilian pra.ctioe. These consisted of the test for "alcohol content of 
the breath, the a.loohol content of the sweat. and the blood.a Xhe wit•. 
ness did not have any knowledge of the aooused's condition on the date 
in question (R 20-21). 

Sergeant Cleo Hamm was Charge of Quarters in Orderly Room "R" on 2 
May 1948. He sa.w the aooused ·at,a.bout 1500 hours and a.gs.in at a.bout 1700 
hours on that date, but he did not notice •a:rrything unusual about his 
appearanoe or aotions 11 (R 22 ). On cross-examination the witness· stated 
that he was a. member of the aooused' s compa.zv (R 24). 

Technician Fourth Grade llerrill .B.. Shutman stated that he saw the 
accused 11pr.actically all day11 on 2 May 1948 a.nd he did not oonsider him 
to be under the inf'luenoe of.alcohol, or drunk. On cross-examination the 
witness stated that he was the corporal of the guard on the accused's tour 
of duty a.s officer of the dq. At about 11 3130" they ha.d a. crap gaD:1· a.t 
the ~uardhouse (R 24-27). 

Corpora.I Frederick K. Whitfield, Compazzy' H. 505th Airborne Infantry 
Regiment. testified that he saw the accused at roll ca.11 formation on the 
morning of 2 Mly 1948 and a.t 1700 hours on the sam3 day. He stated that 
"I could not sq he was drunk.• On cross-examination the witness stated 
that he was a member of the acous,ed' s oomp~ am that Lieutenant Zl.Z!llWa.lt 
ha.d asked him to testify (R 28-30). 

Coi-poral Robert H. Keyt, a. member of the guard on 2 May 1948, testi
fied that he saw the aooused a.t about 1700 hours. Upon being asked his 
opinion as to the accused's sobriety• he stated, • Aa fa.r a.a I k:nmY; he 
wa.s the same a.a ewryone else• (R 31). 

Teohriicia.n Third Grade Arthur P. Hurley, first book in a.ooused' s oomp8.?li}"• 
testified that he prepared a aa:ixlwioh for the accused at a.bout 1530 hours 
on 2 }Tay 1948 and that •1ie seemed the same as alw~s. 11 The-witness did 
not smell liquor on his_brea.th (R 32-35). 

Sergeant Erwin IIewitt•. Headquarters Compa:rry, 2nd Battalion, 505th Air
borne Infantry Regiment, wa.s Corporal of the Third Relief on 2 lay 1948. 
He observed the aooused a.t va:rioua times during the day but SP nothing 
unusual about his oondition. He did not smell liquor on the a.oouaed 's 
breath. The witness did not see a.n;y- ora.p game being played at the gua.rd
house (R 35-38). 
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The defense also called Technical Sergeant Frederick E. McFarlan aild 
asked him to describe the aocused's uniform on the day in question. The 
witness stated., 11iie had on OD pants, trousers., mohair tie, whioh were neat. 
He needed a shave., which is undoubtedly part of his uniform" (R' 38). 

It wa.s stipulated that if Lieutenant Colonel John Norton., GSC, were 
present he would testify. that the s.ooused served as platoon leader in his 
regiment during July-November 1947. He had intimate contact with the ao• 
cused during this period and considered him to be an officer and gentleman 
of high moral character. He had never observed accused to exhibit intem-

, u n 
perance in drinking. He rated Lieutenant Zunvalt as generally excellent 
(R 39). The defeme thereupon rested., 

5. Discussion 

The accused wa.s charged with being found drunk on duty a.s Regimental 
Officer of the Deyo on 2 18.y 1948 in violation of Article of War 85. 

, . J.:ey intoxication whioh is sufficient ..sensibly to impair the rational 
and full exeroise of the mental and physical faculties is drunkenness 
within the meaning of Article of War 85 (MCM 1928., par 145., p. 160). 

Inasmuch as drunkenness is to a great extent a matter of oommon obser
vation., it is no infringement of the rules of evidenoe to permit a non
expert witness, who states somewhat in detail the observed fa.eta upon which 
his conclusion is based, to state., as a fact., that the accused was drunk 
(Winthrop Mil Law & Pree • ., 2nd F.d., pp 338, 615). 

Competent evidence for the prosecution established as a fa.ct that 
shortly before the expiration of his tour of duty as regimental officer 
·of the day on the date alleged the accused was drunk. Evidence adduced by 
the defense, if accepted by the oourt., tended to ca.st doubt upon or refute 
the fact alleged. The co\.tt't determined the controverted question adversely 
to the a.caused. We a.re of the opinion that the court was legally justified 
in concluding beyond e:n:y reasonable doubt that the accused wa.s drunk on 
duty at the time and under the circumstances alleged. There is therefore 
no legal basis on appellate review to disturb the court's findings (CM 
300339., Pritohard., 5 BR (ETO) 25,53). 

6. Department of the ~ records show that the accused is 33 years 
old and married. He graduated from high school, and served as an enlisted 
man in the U.S. Marines from Augus:t; 1934 to August 1938. He was there
after engaged as a worker in the oil fields of the Southvrest until 26 
June 1942 when he enlisted in the U.S. Arnv Air Corps. In Maroh 1943 
he was appointed Flight Offi oer and in September 1944 the accused wa.s · 
oomnrl.ssioned second lieutenant;~ AUS. He spent 17 months overseas and en
gaged in combat glider missions in Normandy., Holland and the Rhine River 
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Seotor. The aoou.sed ha.a been ·ma.rded the Purple Rea.rt and Air Medal with 
2 oak lea.t clusters. 

7. The court wa.s legally constituted a.nd ha.d jurisdiotion over the 
aocused and ot the of'f'ense. No errors injuriously e.f'fecting the substan
tial rights of the aoouaed were oommitted during the trial. The Boa.rd of 
Review is of the opinion that the record of trial is legally sufficient to 
aupport the findings of guilty- and the sentence and to warrant confirmation 
thereof. Dismissal is authorized upon oonviotion ot a violation of' .Article 
of' War 85 in ti.ma of peace and ia mandatory in time of' war. 

~~, _Judge Advooate 

___._(._On_t_e_mp_o_r_ary d_uty__._) , Judge Advooate 

~~)L--,,. ~~• Advocate 
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JA.GK - CU 331213 1st Ind 

J.;..GO, Dept. of the J..:rmy, Washington 25, D. c. 

TOa The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated JJay 26, 1945, there 
a.re transmitted herewith for your action the record of trial a.nd the 
opinion of the Board of Review in the case of First Lieutenant John L. 
ZUI!lWa.lt (0-1996166), Company H. 505th Airborne Infazrl:;ry Regiment. 

2. Upon trial by general court-martial this officer was found guilty 
of bei~g drunk on duty as Regimental Officer of the Day in violation of 
Article of War 85. No evidence of any previous conviction was introduced. 
He was sentenced to be dismissed the service. The reviewing authority ap
proved the sentence and forwarded the record of trial pursuant to Article 
of -,far 48. 

3. A sUllllll.ary of the evidence rre.y be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Boa.rd that the 
record of trial is let;ally sufficient to support the findings of guil-b,r 
and the sentence am to warrant confirmation of the sentence. 

Pursuant to proper orders the accused was designa.ted_to perform duty 
on l Hay 1948 a.s Regimental Officer of the Day for the 505th Airborne In
f'antry Regiment;• Fort Bragg, North Carolina.. His tour involved duty from 
1700 hours on l Mly 1948 to 1700 hours on 2 Lily 1948, at which time he 
was to be relieved by Second Lieutenant-John D. Burrer as the new Officer 
of the Day. At a.bout 1545 hours on 2 Mly 1948 Lieuto?¥mt Burrer, prepara
tory to ·relieving the accused, sought him in the Reg;imental area. He 
found the accused at the Guardhouse "sho9ting craps with some enlisted 
men. The accused was unshaven, wearing improper uniform, and his manner 
of speech .and walk was such as to convince Lieutenant Burrer tha.t the ac
<?used was drunk. The new sergeant of the gua.rd who assisted in the roll 
call at the guardhouse testified that the accused was "dead drunk" e.nd 

·staggered as he appeared before the prisoners. Ll.eutena.nt Burrer placed 
the accused in arrest of quarters. An enlisted man who had served as 
bartender ~t the Officers Club on 2 M:l.y 1948 testified that .during the 
afternoon the accused, accompanied by a sergeant, appeared two different 
times at the bar and ordered some ~beers •11 On the first occasion he got about 
four or five beers. Several enlisted men, testifying for the def~nse, 
stated that they observed the accused ~t various times on 2 Way but that 
they did not notice aeything unusual concerning his condition. Some of 
the defense witnesses, who appeared to be enlisted members of the accused's 
company, testified that they did not observe him to be drunk on the occa
sion in question. The accused elected to remain silent. 

The rec<r d contains recommendations for clemency, one signed by ·a. 
member of the oourt, and another by the defense counsel and assistant 
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defense counsel. Both stress the accused •s prior record. The accused • 
enlited in the U.S. 11a.rines in 1934 and served four years. Ift3 enlisted 
in the A:rmy in 1942 and served 17 months in the European Theater and 
engaged in combat glider missions in Normandy, Holland and the Rhine 
campaigns. He has been awarded the Purple Heart and the Air l.tedal 
with two oak leaf clusters. He is 33 years of age and married •• 

I recornmen:l that the sentence be confirmed but commuted to a repri
mand and forfeiture of $100 per month for six months and that. as thus . 
commuted the sentence be carried into execution. · 

4. Inclosed is a form of action designed to carry into effect the 
foregoing recommendation should eet with your approval. 

2 Inola THOMAS H.. GREEN 
1. Form of action Major General 
2. Record of trial The Judge Advocate General 

( GCMO 156, 26 August 1948). 
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DEPARTMENT OF THE m,_ry 
In the Office ·of The Judge Advocate General 

Washington 25, D. c. 

JAGK - CM 331360 
31 AUGUST 1948 

UNITED STATES ) HEADQUARTERS THE ARTILIERY CENTER 
). Fort Sill, Oklahoma 

v. ) 
. ) Trial by G.C.M., convened at 

Staff Sergeant FREDDJE E. TEAFF ) Fort Sill, Oklahoma, 6 May 1948. 
(RA-18050017), Enlisted Detachment,) Dishonorable discharge (suspended), 
40llth Ar:ea Service Unit, Station ) total forfeitures and confinement 
Complement, Fort Sill, Oklahoma. ) for one (1) year. Disciplinary 

) Barracks. 

OPDIION of the BOARD OF RE:VIBW 
SILVERS, ACKROYD and LANNING, Judge Advocates 

----·------------
1. The record of trial in the case of the soldier named above 

has been examined in the Office of the Judge Advocate General and there 
found legally insufficient to sustain the findings and the sentence in 
part, has now been examined by the Board of Review and the Board sub
mits this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following C~rges and Specifi-
cations: ,, 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Staff Sergeant Freddie E. Teaff, 
Enlisted Detachment, 4011th Area Service Unit, Station 
Complement, did, without proper leave, absent himself 
from-his organization at Fort Sill, Oklahoma, from 
about 18 March 1948 to about 24 March 1948. 

CHARGE II: Violation of the 93d Article of War. 

Specification: In that Staff.Sergeant Freddie E. Teaff, 
Enlisted Detachment, 4011th Area Service Unit, Station 
Complement, did, at Lawton, Oklahoma, on or 1;1,bout 
19 March 1948, 'With intent to defraud false'.cy' make in 
its entir1:1ty a certain check in the following words · 

http:false'.cy
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and figures, to-wit: 11 La.wton, Okla., March 19, 1948; 
The .American National Bank; Pay to the order of S/Sgt 
FF.EDDIE E. TEAFF, $72.00, SEVENTY TI'JO AND N0/100 Dollars, 
Signed: Roy Millin, Typed: ROY MILLIN, Capt., FA, 
035641, 11 which said check was a writing of a private 
nature, -which might operate to the prejudice of another. 

CHARGE rn: Violation of the 96th Article of War. 

Specification l: Finding of not guilty. 

Specification 2: In that Staff Sergeant Freddie E. Teaff, 
Enlisted Detachment, 40llth Area Service Unit, Station 
Complement, with intent to defraud, did, at Fort Sill, 
Oklahoma, on or about 15 March 1948, unlawfully issue 
a certain check, made by him, the said Staff Sergeant 
Freddie E. Teaff, in words and figures as follows: · 
"Lawton, Okla., March 15, 1948, The City National Bank, 
Pay to Fort Sill Exchange, $10.00, Ten & no/100 Dollars, 
For 40llth ASU En Det., Signed: S/Sgt Freddie E. Teaff, 
1805001?, 11 well-knowing that said issuance was false and 
by means thereof did .fraudulently obtain cash of the value 
of ten dollars ($10.00).. · 

Specifications 3, 5 and 6 vary .from Specification 2 only as 
to the date the check was alleged to have been issued, 

· the bank upon which each was dra1m, the amount of check 
and the person to whom issued. · 

Specifications 4 and 7: Finding of guilty disapproved PY' 
Reviewing Authority. 

ADDITIONAL CHARGE: Violation of the 96th Article of War. 

Specification l: Finding of not guilty. 

Specification 2: In that Start Sergeant Freddie E. Tea.rt, 
Enlisted Detachment,· 4011th Area Service Unit, Station 
Complement, with intent to de.fraud, did, at Oklahoma City, 
Oklahoma, on or about 22 :ti.arch 1948, unlawf'ully issue a 
certain check, made by him, the said Staff Sergeant 
Freddie E. Teaff, in words and figures as follows: 
"Oklahoma City, Okla.; 3/22/48, American °Natl Bank, 
Lawton, Okla., On Demand P;q to the Order ot·The Skirvin 
Hotel, $10.00, Ten and no/100 Dollars, Signed: S/Sgt 
Freddie E. Teaff, 40llth 6th Arnrl F. A., Fort.Sill, 
Okla.," well-knowing that said issuance was false and 

J 



(31) 

by means thereof did fraudulently obtain cash of 
the value of ten dollars ($10.00). 

Swcifications 3 and 4: Finding of guilty disapproved
by reviewing authority. · 

Specific~tion 5: In that Sta.ff Sergeant Freddie E. Tea.ff, 
Enlisted Detachment, 4011..th Area Service Unit, Station 
Complement, with intent to defraud, did, at Oklahoma 
City, Oklahoma, on or about 22 ifarch 1948, unlawfully 
issue a certain check, made by him, the said Sta.ff 
Sergeant Freddie E. Teaff, in words and .figures as 
follows: "Furnished by- City National Bank and Trust 
Company, Oklahoma City, Oklahoma, 3-22-1948, Pay to 
the order of Sears Roebuck & Co, ~20.00, Twenty and 
no/100 Dollars, for value received and charge to 
account of (signed) S/Sgt Freddie E. Teaff, 18050017, 
American National Bank of Lawton, Lawton, Okla, 11 well
knowing that said issuance was false and by means 
thereof did fraudulently obtain cash of the value of 
twenty dollars ($2) .oo). -

The accused pleaded not guilty to all charges and specifications. He 
was found not guilty of Specification l of Charge III and not guilty 
of Specification l of the Additional charge, but guilty of all other 
specifications and the charges. He was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to 
become due and to be confined at hard labor at such place as the 

·reviewing authority might direct for a period of two years. The re-
viewing authority disapproved the findings of guilty of Specifications 
4 and 7 of Charge III and Specifications 3 and 4 of the Additional 
Charge, approved and ordered executed only so much of the sentence as 
provides for dishonorable discharge, total forfeitures and confinement 
at hard labor for one. year, but suspended the execution of that portion 
thereof adjudging dishonorable discharge until the soldier's release 
from confinement, and designated the United States Disciplinary Barracks, 
Fort Leavenworth, Ka-i sas, or elsewhere as the Secretary of the Army might 
direct as the place of confinement. The result of trial was promulgated 
by General Court-i'fartial Orders No. 61, Headquarters, The Artillery Center, 
Fort Sill, Oklahoma, dated 8 June 1948. 

3. Evidence Relating to Charge I and its Specification 

The evidence in this case with respect to Charge I and its 
Spocification (absence vrithout leave) consisted of the identification 
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of accused and the introduction of properly authenticated extract copies 
of morning reports of accused's organization showing his absence without 
authority on 18 March 1948, and return to military control as of 24 March 
1948. This evidence was admitted without objection and was not contro
verted by the defense. (R. 6-7, Pros. Ex. 1 and 2) • The evidence with 
respect to the remaining Charges and Specifications need not be summarized. 

4. Error Occurring During Trial. 

At the close of the prosecution I s cas_e, the accused, after 
being duly instructed as to his rights as a witness, was sworn and testi
fied in his own behalf. His testimony was limited solely to his prior 
military experiences. He testified that he entered the Army in 1939 at 
the age of "14, going on 1511 and had been a prisoner of war in the 
Philippines and in Japan (R. 42, 43). Upon cross-examination, the trial 
judge advocate asked the accused to state whether he wrote all the checks 
which had been admi~ted in evidence as Prosecution Exhibits 3 to 15 in
clusive. The defense objected upon the ground that the accused had not 
_testified concerning such matters on direct .examination. The objection 
was overruled and accused was directed to answer the question. He 
stated that he had written 11 the 11 checks (R. 43). Prosecution Exhibit .3 
was the check _described in the Specification of Charge II alleging 
forgery, .and the other exhibits were the checks described in the remain-
ing charges and specifications. · 

The court examined accused as to his reasons for issuing the 
checks. He stated that he did not intend to defraud anyone, but intended 
to go back at a later time and pick them up. He was asked, 11\'ias that 
clear in everybody's mind?" in response to which he testified it was 11up 
to the point that they were notified then or at a later date that I would 
pick them up. 11 • When asked if he had enough money to pick up the checks 
accused testified, "I would have had when I left Tulsa. 11 • The prosecu
tion then asked accused if he had an account with the City National Bank, 
whereupon the defense renewed its objection to the cross-examination as 
being improper • .Again the objection was overruled (R. 4.3). After accused 
was excused as a witness, he voluntarily testified further concerning 
certain of the checks. The matters which he testified to concerned those 
specifications bf which he was either found not guilty or as to which the 
findings of guilty were disapproved. The re-cross examination was upon a 
specification concerning which accused had not testified, namely, the 
Specification of Charge II (R. 44). 

It is fundamental that under -the military law "no witness *** 
shaU be compelled to incriminate himsel.f or to answer s:rry question the 
answer to which may tend to incriminate him***" (AW 24). Of course, an 
accused can waive the imnunity afforded him against sel.f-incrimination, 
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and when he "testifies in denial or explanation of any offense, the 
cross-examination may cover the whole subject of his guilt or innocence 
of that offense". But "where an accused is on trial for a number of 
offenses and on direct examination has testified about only a part of 
them, his cross-examination must be confined to questions of credibility 
and matters having a bearing upon the offense about which he has testi
fied". (LIC1J 1928, par. ll2!2,; underscoring supplied). 

It will be observed from the foregoing that an accused cannot, 
without prejudice to his substantial rights, be compelled to testify on 
cross-examination concerning e& offens.e about which he has not testified 
on his direct examination. In the instant case, accused voluntarily took 
the stand as a witness and testified only as to the period and nature of 
his military service. He was compelled on cross-examination to testify 
as to whether he had in fact written all of the checks referred to in 
the pleadings. The ruling of the law member in compelling the accused 
to so testify on the issue of his guilt resulted in error highly preju
dicial to accused's substantial rights and was fatal to the findings of 
guilty of all the offenses concerning w.hico he was compelled to testify. 
(CM 330132, Trease and cases there cited). 

A.s the accused was not compelled to testify concerning Charge I 
and its Specification (unauthorized absence) the error did not reach and 
vitiate the finding of guilty of that offense. (CJ.: 330132, Trease, supra). 
The maximum authorized punishment for absence without leave for six (6) 
days is confinement at hard labor for eighteen (18) days and forfeiture 
of twelve (12) days I pay (MCM 1928, par. 104~, Table of Maximum Punishments). 

5. For the foregoing reasons the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings of 
guilty of Charge I and its Specification but legally insufficient to sup
port the findings of guilty of the remaining charges and the .specifications 
thereto and legally sufficient to support only so much of the sentence as 
provides for confinement at hard labor for eighteen (18) days and forfeit
ure of accused's pay for twelve (12) days. 

Judge Advocate 
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JAGK - CY 331360 

SEP2 0 !3~ 
JAGO. Dept. or the .Arrrr:f• Washington 25, D. c. . . 

T01 The Secretary or the Arm:;r 

1. Herewith transmitted for your aotion under Article of War so½. 
as amended by the aot of 20 August 1937 (50 Stat. 724J 10 USC 1522) and 
the act of l August 1942 (56 Stat. 732)., is the reoord or trial in the 
oase or Starr Sergeant Freddie E. Tea.ft (RA 18050017)., Enlisted Deta.oh
ment. 4011th Area. Servioe Unit.,, Station Complement. Fort Sill., Oklahoma.. 

2. I oonour in the opinion or the Boa.rd of Review 8.lld for the 
reasons therein stated reoOJDlllend. that the findings ot guilty- of Charge 
II and its specification, Charge III and Specifications 2,3.,5 alld 6 
thereunder., and the Additional Charge and Speoifica.tions 2 and 5 there
umer a.nd so much or the sent;enoe a.s ia in excess of confinement a.t hard 
labor for 'eighteen (18) d~s · and forfeiture of p~ for twelve (12') clqa 
be vaca.ted a.nd that all rights., privileges a.ni property of whioh acct11ed 
ha.a been deprived by virtue of the findings and sent;enoe so .va.oa.ted be 
restored. 

3. Inolosed is a form. of a.otion to carry int;o effect this recom
mendation should such action me..,.,.."'iiP'll"t.l. ;your a oval. 

2 lnc,la !ROW R. GREEN 
1•.Reoord of trial Ua.jor General 
2. Form of action The Judge Advocate Genera.l · 

6 



(35) 

DEPA.liMNT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGN-CM 331429 

UNITED STATES ) NINTH AIR FDRCE 

v. 
) 
) 
) 

Trial by G.C.M., convened at 
Greenville Air Force Base, South 

Staff Sergeant RUTHE. TODD 
(A 414059), Squadron W, 309th 

) 
) 

Carolina., 28 May 191..8. 
honorable discharge and 

Dis
con

Air Force Base Unit, Greenville ) finement for two (2) years. 
Air Force Base, Greenville, ) Federal Reformatory for Women, 
South Carolina. ) Alderson, West Virginia. 

HOLDING by the BOARD OF REVIEW 
IlVI:t-.'"ELL., AL.FRED and SPRINGSTON, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the· following Charge and Speci- _ 
fications: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that S Sgt Ruth E. Todd, Sq. W, 309th AF 
Base Unit, Greenville Air Force Base, s.c., did at Greenville, 
South Carolina on or about 18 March 191..8, with intent to de
fraud., wrongfully aIXi unlawfu.lly make and utter to the Brock's 
Inc., :as North Main Street, Greenville, s. c. a certain 
checlc, in words and figures as ,follows, to wit: 

. The South Carolina National Bank 
Greenville, South Carolina March 18, 1948 No. 

Pay to the order of CASH $50.00 

Fi.fty ---------------0/100 Dollars 

Ruth E. Todd /Sigied/ 
S Sgt Sq "W1' 309th AF BU 
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and by means thereof., did f'raudulently obtain from Brock's 
Inc • ., cash in the am.bunt of fifty dollars. She the said 
S Sgt Ruth E. Todd, then well knQ'Wing that she did not have 
and not intending that she should have sufficient funds in 
the South Carolina National Bank, Greenville., South Carolina, 
for the payment of said check. 

Specification 2: (Finding of Not Guilty). 

Speci.f.'ication 3: In that S Sgt Ruth E. Todd, Sq "WW, 309th AF 
Base Unit, Greenville .Air Force Base, s.c • ., did at Greenville., 
South Carolina on or about 8 April 19$., with intent to de
fraud., 1'I'Ongfully and u.nuwfully make and utter to Dlxie 
Home Store, Br 1149, 1506 Augusta Rd, Greenville., s.c • ., a 
certain check, in 110rds and figures as follows, to 111.t: 

Green"Ville., s.c. Jpril.8, 1948 

The South Carolina Nation~ Bank 

Greenville, South Carolina 

Pay to the oroer of Jllxie Home Stores · $50.00 

Fifty -- · ---· -0/100 Dollars · 
~dress Sq 11', 309th .1F Btt S Sgt Ruth E. Todd /Signed/ 

·· and by means thereof, did fraudulently obtain from D1.xie Home 
Store Br #149, cash in the amount of fifty dollars. She the 
said S Sgt Ruth E. Todd, then.~ll knowing that she did not. 
have and not intending that she should have sufficient fllnds 
in The Sou~ Carolina National. Bank, Greenville, s.c. for 
the payment of said check. · 

Specification 4: In that ,S Sgt Ruth E. Todd,· Sq "WI', 309th .AF 
Base Unit., Greenville Air Force Base, s.c • ., did at GreenTille, 
South Carolina on or about l2 J.pr 48, 111th intent to defraud., 
wrongfully and unlan'ully make and utter· to Dixie Home Stores 
Br 11149., 1506 Augusta Rd. Greenville., s.c • ., a certain check, 
in words and figures as _fol.lows., to wit: 

Green'Yille., s.c. A.pr 12 1948 

The South Carolina National Bank 
of Gre911ville., s.c. 

Pay to the. order of Dixie Home Stores 
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Twenty-Five---- -------------Dollars 

Address: S Sgt Ruth E. Todd /Signed/ Sq W., 309th AF BU., GAFB. 

and by means thereof'., did fraudulently obtain from Dixie Home 
Stores Br 1149., cash in the amount of' Twenty-five dollars. 
She the said~ Sgt Ruth E. Todd, then well knowing that she 
did not have and not intending that she should have suf-
ficient funds in the South Carolina National Bank, Greenville., 
South Carolina., for the payment of said check. 

Specification 5: In that S Sgt Ruth E. Todd, Sq "W", 309th AF 
Base Unit., GAFB Greenville., South Carolina, did at Greenville, 
South Carolina on or about April U, 1948., with intent to de
fraud, wrongfully and unlawfully make and utter to Ilixie Home 
Stores Br 1/149, 1506 .lugusta Rd., Greenville, s.c. a certain 
check, in words and figures as follows., to wit: 

Greenville s.c. April 8., 19,48 

The South Carolina National Bank 
·,. of Greenville, S. C. 

Pay·,to the order of Dixie Home Stores 

Fifty dollars . Dollars $50.00 

Address Sq W 309th GAFB S Sgt Ruth E. Todd /Signed/ 

and by means thereof, did frauchilently obtain from Dixie Home 
Stores Br 1/149, cash in the amount of fifty dollars. She the 
said S Sgt Ruth E. Todd, than well knowing that she did not 
have and not inteooing that she should have sufficient .fw:ds 
in The South Carolina National Bank., Greenville, South 
Carolina., for th:t paymen:t of said check. 

Specification 6:- In that S Sgt Ruth E. Todd, Sq "W1', 309th AF 
Base Unit, GAFB., Greenville, South Carolina, did at Greenville, 
South Carolina, on or about 14 April 1948, -with intent to de
fraud., wrongfully and unlawfully make and utter to Gulf Supreme 
Service Station, 321 North Main Street, Greenville, SC, acer
tain check., in 1f0rds and figures as follows, to wit: 

Greenville, s.c. Apr 14 1948 No

The South Carolina Bank 
of Greenville, s.c. 
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Pay to the order of CASH $20.00 

Twenty dollars Dollars 
/Signed/ S Sgt Ruthi. Todd, Sq W 309th 
GAFB, Greenville, s.c. A-414059 

and by means thereof, did fraudulently obtain from Gulf 
Supreme Service Station, service and cash in the amount 
of twenty dollars. She the said S Sgt Ruth E. Todd, then 
well knowing that s m did not .have and not intending to 
have sufficient funds in The South Carolina Bank, Greenville, 
s.c. for thei payment of sai.d check. 

Specification 7: In that S Sgt Ruth E. Todd, Sq m;p•, 309th AF 
Base ~nit, GAFB, Greenville, s.c., did at Green,1.lle, South 
Carolina on or about 16 Apr 48 with intent to defraud, wrong
fully and unlawfully make and utter to Gulf Supreme Service 
Station, 321 North r.:ain Street, Greenville, S.C. a certain 
check, in words and figures as follows, to wit: 

Greenville, S. c. Apr 16 1948 No. 

The South Carolina National Bank 67-43 
of Greenville, S.C. 5 

Pay to the order of CASH $20.00 

Twenty Dollars --------------- Dollars 

/Signed/ S Sgt Ruth E. Todd Sq W 309th 
GAFB, Greenville, S.C. 

and by means thereof, did fraudllently obtain from Gulf 
Supreme Service Station, service and cash in the amount 
of twenty dollars. She the said S Sgt Ruth E. Todd, then 
well knowing that she did not have and not intending that 
she should have sufficient funds in The South Carolina 
National Bank, Greenville, s.c. for the payment of said 
check. 

The accused pleaded not guilty to and was found guilty of the Charge and 
Specifications 1, 3, 4, 5, 6 and 7. She was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to be
come due, and to be confined at hard labor for two y,,ars. The reviewing 
authority approved the sentence, designated the Federal· Reformatory for 
Women, Alderson, West Virginia, as the place of confinement, and for
warded the record of trial for action under Article of Wa.r ·50l. 

3. The evidence in the record of trial is legally sufficient to 
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support a finding of guilty of the Charge.and of Specifications 1, 3, 
4 and ?. The questions requiring consideration are (1) the legal suf..,. 
ficiency of the record of trial to support a finding of guilty under 
Specifications 5 and 6 and (2) the propriety of the designation of 
a Federal Reformatory as the place of confinement. 

4. With respect to .Specification 5 which alleges the making and 
uttering of a check dated 8 April 1948, the court apparently received 
in evidence in support thereof a photostatic copy of a check dated 12 
April 19,48 (Pros. Ex. 3). It was identified by Carl B. Bullock, manager, 
.Dixie Home Stores (R. 8, 9). This was one of three checks alleged to 
have been cashed for the accused by the drawee, Dixie Home Stores on 
the 8th and 12th of April. Two of these checks were in the amount of 
$50. 

In the identification of the check (Pros. Ex. 3) it cannot 
be determined whether the witness Bullock referred to the check described 
in Specification 3 or the check described in Specification 5. The Board 
assumes that Prosecution Exhibit 2 was offered in evidence in support 
of the offense alleged in Specification 3 and_ the testimony of Carl B. 
Bullock, manager of the Dixie Home Stores (R. 8), appears consistent 
wi. th this assumption. . The only other· $50 check made payable to the 
D!..xie Home Stores is dated 12 April 1948, which was received in evi
dence as Prosecution Exhibit 3. This check does not have evidentiary 
character as to any specification, and if offered in support of Speci
fication 5, the proof fails by reason of the fatal variance. There was 
no evidence of an additional check for $50, dated 8 April 1948, made 
payable to Dixie Home Stores, having been made or uttered by the accused. 
Under the circumstances the variance in the pleading and proof under 
Specification 5 is material and cannot be said to be without prejudice 
to the accused. 

5. With respect to Specificatiori '6 which alleges the making and 
' uttering of a check in the amount of $20, dated 14 Ap:ril 19/48, drawn on 

the South Carolina Bank of Greenville, South Carolina, the court received 
in evidence a photostatic copy of a check drawn on the South Carolina Bank 
of Greenville, South Carolina (Pros. Ex. 4), which was identified by Mr. 
Curtis B. Brookshire, Greenville, South Carolina, Service Station operator 
(R. 11). The prosecution offered this check as a check drawn on the South• Carolina National Bank (R. 12). Mr. Brookshire stated that the South 
Carolina National Bank and: the South Carolina Bank of Greenville were the 
same bank (R. 13).· Unquestionably the witness Brookshire was incompetent 
to give evidence on this point. There is no evidence in the record of 
trial to show that the check received in evidence as Prosecution Kxhi.bit 
4 was ever presented to the South Carolina Bank of Greenville, South 
Carolina (if such a bank exists) and payment thereof re.fused. In this 
respect there was a failure of a material elanent of proof. 
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6. The maximum confinement for any one of the offenses under Speci
fication3 1, 3 and 4 of which accused was found guilty, is one year 
for each offense, and under Specification 7, of whicn accused was found 
guilty is six months. Accused has not been convicted of an act recognized 
as an offense of a civil nature punishable by confinement in a penitentiary 
for more than one year by some statute of the United States or by any 
provisions of the District of Columbia Coda. Under Article of Z:-ar 42 
confinement in a penitentiary is not authorized. 

7. For the reasons stated above, the Board of Revlew holds that 
the record of trial is legally sufficient to support the findings of 
guilty of the Charge and Specifications l, 3, 4 and 7 thereunder, and 
legally insufficient to support the .findings of guilty of Specifications 
5 and 6, and legally sufficient to support only so much of the sentence 
as provides for dishonorable discharge, forfeitura of all pay and allow
ances due or to become due, and confinement at hard labor for two years 
in a pls...:e other than a penitentiary, Federal Reformatory or correctional 
institution. 

• 
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JUL 301948· 
JAGN-cM 331429 1st Ind 
JAOO, Dept. of the A:rmy, Washington 25, D. c. 
TO: Commanding General, Ninth Air Force, Greenville, South Carolina. 

1. In the case of Staff Sergeant Ruth E. Todd (A 414059), Squadron 
W, 309th Air Force Base Unit, Greenville Air Force Base, Greenville, 
South Carolina, I concur in the foregoing holding by the Board of Re
view and recommend that the findings of guilty of Specifications 5 and 
6 be disapproved and that only so much of the sentence be approved as 
involves dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for two years in a 
place other than a penitentiary, Federal Reformatory or correctional 
institution. Upon taking such action you will have authority to or-
der the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should. be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of tre record in brackets at the end of tha pub
lished order, as follows: 

(CM 331429). 

1 Incl 
Record of trial Major General 

The Judge Advocate General 

OMAS H. GREEN 
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DEPARTMENT OF THE ARMY 

In the Office of The Judge Advocate General 
Washington 25, D.C. 

JAGK CM 331508 26 AUGUST 1948 , 

UNITED STATES ) UNITED STATES CONSTABUIARY 
) 

v. 

First Lieutenant 1VILLIAM 

) 
) 
) 

Trial by G.C.M., convened at Stuttgart
Vaihineen, Germany, 14 :May 1948. Dis
missal, total forfeitures and confine

HA.RVEY, CAC (0-1042050), ) ment for ten (lo} years•. 
Battery B, 494th AAA Gun ) 
Battalion (SM). ) 

OPINION OF THE BOA.RD OF REVIEW 
Sll.VERS, ACKROYD and IANNING, .Judge Advocates 

l. The record of trial in the case of the officer named above 
has been examined by the_ Board of Review and the · Board submits this, 
its opinion, to The Judge Advocate :oeneral. · 

2. The accused was tried upon the following Charges and· Specifica
~ions: 

CHA.RGE I: Violation of the 58th Article of War. 

Specification: In that First Lieutenant William D. Harvey, 
Battery "B", 494th AAA Gun Battalion (SM), did, at London, 
England, on or about 10 September 194.5, des~rt the service 
of the United States and did remain absent in desertion 
until he was apprehended at London, England, on or about 
ll Augus'\, 1947. ' 

CHARGE ll: ·violation of the 94thArticle o~ War. 
'· 

Specification 1: In that First Lieutenant William D. Harvey,: · 
' Battery "B", 494th AAA Gun Battalion (SM), did, at London, 

England, on or about 31 May 1946, present for payment and 
_. approval a claim against the United States to Second 
· Lieutenant H. s. Bielawski, F.D., an -officer duly authorized 

to approve and pay such claims, in the amount of $310.07, 
for pay and allowances for the month of May 1946, which claim 
was false and fraudulent in that the.· said First Lieutenant 
William D. Harvey was in, desertion for that period, which was 
then known by the said First Lieutenant William D. Harvey to 

· be false and fraudulent. 
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Specifications 2,3,4,5,6, and 7 vary materially with Specifica~ 
tion l only as to the date the voucher was presented for 
payment, the amount claimed thereon, and the name of the 
finance officer to whom presented. 

He pleaded not guilty to and was found gullty ot all Charges and Speci
fications. No evidence of aey previous conviction was introduced. He 
was sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to become due and to be confined at ha.rd labor at such 
place as the reviewing authority- might <!1-rect for ten y-ears. The review
ing authority approved. the sentence and forwarded the record of trial for 
action under Article of War. 48~ · · 

.3. Rehearing. 

The trial herein was upon rehearing. On: JO December 1947 the accused· 
was found guilty of desertion for the period 10 September 1945, terminated 
by apprehension on ll August 1947, in violation of Article of War 58. · 
He was sentenced to be dismissed the se~ce, to forfeit all pay and 
allowances due or to become due and to be confined at hard labor for 
five years; The reviewing authority disapproved the sentence therein 
and order~d a rehearing before the court which tried the accused in this 
case. ·, 

.. 4. Evidence for the prosecution. 

On motion of the prosecution there was received in evidence as 
Prosecution Exhibit la-certified extract copy of the morning report of 
Battery- B, 494th Ail Gun Battalion (SM), for 2 September 1945 submitted 
at "Champagne l mi SW VV 5862 Nar D1Guerre /franciJn as follows: 

n 2 September 1945 
X X X 
Harvey- lfi.111am D. O l 042 050 1st Lt. 
Fr Dy to (7) day leave UK 
X X X 

/s/ Jacob Ames 
Capt CAC11 (R 8; Pros Ex 1). 

The defense objected to the introduction of the foregoing exhibit con
tending that the entry thereon was immaterial to the issues. There was 
also received in evidence, over objection, as Prosecution's Exhibit 2, 
a duly certified extract copy of the morning report of Battery B, 494th 
AAA Gun Battalion (SM), for 22 October 1945 submitted at St. Valery, 
France, L-910610, as follOW's: 
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11 22 October 1945 

X X X 
Harvey William DO 1 042 050 1st Lt 
Fur to AWOL as of undetermined date 
(Above off left this Unit for seven 
(7) days leave in the UK on 2 Sep 45, 
has not re-joined) 
X X X 

/s/ Roberts. Cutling 
Capt CAC 11 (Pros Ex 2) 

The objection to this document was predicated on the fact that the effective 
date of 11A7f0Li1 was shown to be "undetermined." Each of the documents 
mentioned bears the usual authenticating certificate signed by B. R. Scott, 
Captain, AGD, as custodian of the original. 

By agreement of the parties, including the accused, it was stipulated 
that if Joseph MacLeod., BMI, U. s. Navy., Chief Master at Arms, London., 
England., were present he would testify as follows: 

11 0n August 8., 1947, we received information that there was 
a u. S. Army man living in Hut Number 18, an ex-Army gun site., 
Bushey Road. I called Scotland Yard to have them investigate, 
On ll August 1947 at approximately 1400 hours, I was informed 
by them that they had one William Harvey in their custody. I 
sent a patrolman, D. M. Uare, BM 1., US Navy, to escort him to 
US Naval Headquarters, Grosvenor Square. He returned at 1500 
hours with William D. Harvey who was confined to the U. s. Navy 
building by- order of s. W. Don, Lieutenant Colonel, FA, Executive 
Officer, u. s. Army. 11 (R 9) 

Mr. George Harrington Powney., 119 Lanark Road, Maida Vale, London, 
West 9, England, testified that he was finance clerk in charge of the 
Officers Pay Section;.U. s. Army Finance Office, 20 Grosevenor Square, 
London, England., and had been so employed for three years and eight 
months prior to the time of the trial. The witness identified the 
accused and stated that he was acquainted with him. He first met accused 
in May 1946 at the finance office, then located at Cavendish Square, 
where the officer had appeare4 and requested payment of his salary. 
Pay vouchers for the accused for the months of May, June, July, August, 
September., October and November 1946were prepared in the finance office 
where witness was employed. Second Lieutenant H. s. Bielawski was the 
Finance Officer until August'l946, at which time he was succeeded by 
Major H. A. Soskin (RU). Mr. Downey stated that he distinctly remembered 
the accused, due to his "somewhat furtive and untidy appearance" the last 
time he bad applied for his pay. At that time he had become suspicious 
of accused. Downey prepared the vouchers but actual payment thereon was 
ma.de by the cashier. The witness identified a paper marked Prosecution's 
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Exhibit 3 as being accused's pay data card (WD FD Form No. 3) which was 
retained on file in the finance office. This card was the "record from 
which the vouchers were prepared for payment.n The information thereon 
had been furnished by the accused. Prosecution's Exhibit 3 bore a head
ing "Pay Ca.rd - Commissioned Officer" (WD FD Form No. 3) and the follow
ing information which was descriptive of the accused: 11 (1) Harvey, 
William D., 1st Lt. CAC, 0-1042050, (2) APO 562, CCE No. 2, (3) On duty, 
per paragraph No. 3, SO No. 95, Hq CCE No. 2, June 11, 1946,• etc. (Pros 
Ex 3). The card also showed that the accused was allowed total credits 

· for each month as follows: May 1946, $310.07; June 1946, $308.67; July 
1946, $.348.40; August 1946, $.348.40; September 1946, $.347.00; October 
1946, $348.40; November 1946, $.347.00J certain deductions were also shown 
as having been ma.de for each·month leaving a net amount due accused. 
The number stamped in each ."block" on the pay card for the month shown 
was identical with the nwnber of the voucher· for that particular month and 
signified that payment had actually been ma.de to accused. Mr. Downey 
identified Prosecution's Exhibits 4 to 10, inclu.sive., as being the •pay 
vouchers" referred to on the pay card. ·Downey stated that his initials 
"GD" appeared at the bottom of Exhibits 4,6,7,8,9 and 10 (R 14-16). 
Prosecution's Ex:hibits 4 to 10., inclusive, appear to be photostatic 
copies of lID Forms No. 336, Pay and allowance Accounts., fully executed 
by accused, for the months of May to November 1946, inclusive. The 
accused is shown as a creditor of the United States for hi-s monthly pay 
on each voucher as .f'ollawrs: May, $310.07; June, $308.67; July, $348.40; · 
August, $.348.40; September, $.347.00; October, $.34S..4oi November, $347.00. 
Each voucher is signed "William D. Hary_~y (1st Lt CA.CJ" on line 16 
(Certificate 'that_the account is correct and that prior payment has not 
been ma.de) and on line 18 (Receipt for net paymimt in cash). The vouchers 
for May, June, July and August bear the stamp: •Paid by H. s. Bielawski, 
Lt. F. D. Finance Officer, U S J.:nrry Fina.nee Office, London." Those for 
September, October and November bear the similar stamp of H. A. Soskin, 
Major, F. D. (R 9-17). · · · 

On motion of the prosecution; the court took judicial. notice of the 
pr'ovisians of War Department Technical Mannal (TM-14-501) AOfficers Pay 
and Allowances" and Army Regulations 35-1.36o (R 17). 

Mrs. Vera Downey testified that she had been employed for the past 
six ;rears in the Officers Pay Secv.1.on., U111ted States J.:nq Finance Office, 
Grosevenor Square, London, England. She knew the accused inasmuch as he 
had appeared at the finance office on several occasions.to get his pay. 
Mrs. Downey identified Prosecution's Exhibit .3 as. the accused's Pay Card 
and as a record kept by the finance office.in the regular course of 
business. Certain entries thereon had been made personally by. her. 
Normal procedure required that the officer present copies of hls orders 
with his request to be paid. Entries were made on the pay card from , 
information furnished by the otricer. The voucher !AB prepared in the 
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finance office and signed by the applicant officer. The voucher and 
the pay card were then presented s:Lnultaneously to the cashier where 
payment was actually made. Prosecution's Exhibit 3 vras received in 
evidence (R 18-20). Mrs. Do1vney stated that the voucher (Pros Ex 6) 
was typed by her. She knew accused's sienature and stated that the 
sienatnre appearine on Prosecution's Exhibits 4 to 10 inclusive were 
those of the accused. These exhibits were thereupon received in evidence 
(R 24). On cross-examination the witness asserted that she knew the 
accused's sienature because n1 was there at the time he signed the ~ 
vouchers" and had particularly observed him to sign his name on at least 
two occasions (R 17-25). 

No further material evidence was presented by the prosecution. 

The defense offered no vntnesses. The law member explained to 
the accused his riehts as a witness and he ·stated that he desired to 
remain silent. By ag;reement there was received in evid.ence as Defense 
F.ldlibit "A" certain entries extracted fror:i accused's Officers' Qualifi
cation Card, 11 66-1. 11 Pertinent matters thereon are set forth in para
graph 6 hereof. 

5. Comment. 

Charee I and its Specification. 

The extract copies of the morning report entries of Battery B, 
491.i.th J..Al-1. Gun_ Battalion (SM), for the dates 2 September 1945 and 22 
October 1945 (Pros Ex 1,2) were properly authenticated and competent 
as evidence. Prosecution's Exhibit 1 established prima facie that 
First Lieutenant "lfilliam D. Harvey was granted a seven day leave to 
visit the United Kingdom and that he left his organization on 2 September 
1945. Prosecut'ion 1 s Exhibit 2 showed that he had not reported to his 
organization on 22 October 1945 and was therefore carried as 11A','f0111 as 
of an undetermined date. The effective date of his unauthorized absence 
would, in the absence of intervening conditions, necessarily be immediately 
following the termination of his authorized seven day leave or 10 September 
1945. The signature of B. R. Scott, Captain, A.GD, Records Service Branch, 
AGO, St. Louis, Missouri, certifying that he was the custodian of the 
original and that the entries (Pros Ex: 1,2) were true copies thereof was 
sufficient, prirna facie, to authenticate each ex.~ibit as being a copy 
of the original record of the reporting unit (M::1i, 1928, par. 116a, pp. 
119,120). It may be pointed out here that the originals referred-to are 
records 11 in the ~ar Dept, includine its bureaus and branches." 

The evidence shows that on or about 10 September 1945 accused's 
military status was that of absent without leave from his proper organiza
tion. Such status is presumed to continue until the contrary is shown 
(MCM, 1928, par 112!, p. 110). The stipulated testimony of Er. Joseph 
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MacLeod is sufficient to establish his apprehension and return to 
military control on or about 11 August 1947. The court was folly 
justified in inferring his intent to desert the service by virtue of 
his prolonged unexplained absence of nearly two years. 

Charge II and the Specifications thereto 

Inasmuch as the accused was in desertion for the period from 
September 1945 to Aueu,st 1947, it is obvious that he rendered no service 
to the Governnent and was not therefore ent"itled to his salary or any 
part thereof during such period (50 USC, 11.ppendix 1002, CM 324725, 
Blakely, 73 BR 307,324). The evidence shows that at various times from 
May to December 1946 he appeared at the United States Finance Office 
in London where he had prepared and signed his name to pay vouchers for 
the months of Hay, June, July, August, September; October and Nover.iber, 
1946 (Pros Ex 4-10) in the amounts as alleged in Specifications 1 to 7 
of Charge II. The witnesses who were employees of the Finance Office 
at London, England, referred to Prosecution'& Exhibits 4 to 10 inclusive 
as thoueh they were the original pay vouchers. They identified them as 
having been prepared in the finance office and as having been executed 
by accused. Iv!rs. Downey testified that she knew the signature of accused 
and she as well as Mr. Dovmey identified the signatures appearing on lines 
16 and 18 of the pay vouchers (Pros Ex 4-10) as being those of accused. 
In view of this evidence the court was justified in admitting Prosecution's 
Exhibits 4 to 10 inclusive, in evidence and considering them as duplicate 
originals. The accused's signature appearing on line 16 of each of the 
vouchers having been identified as genuine,it could be fairly assumed 
t11a,t accused assented to and adopted the claims for pay and allowances 
appearing above his signature in each voucher (CM Blakely,~). 

Accused's signature appeared also on line 18 of each of the vouchers, 
indicating that he had in fact received payment in cash of the net balance 
stated therein. In addition the ,vitnesses identified Prosecution's Exhibit 
3 as accused's pay card and testified that the entries thereon were made 
in the regular course of business and that the card was kept in the 
Officers' pay section of the finance office. Accordingly the pay card 
was properly admitted in evidence. The card was competent evidence of 
the information contained thereon irrespective of whether all the=entries 
·were made by the witnesses testifying (28 U.s.c. 695). It was shown that 
the pay card had to be submitted to the cashier simultaneously with the 
pay voucher in order for the officer to receive payment. In each monthly 
"block" of the pay card from May to November 1946, inclusive, a nUiilber 
was stam9ed which was identical with the number appearing on the voucher 
for each of those months which was positive proof that the accused was 
paid in cash for each of the months from May to November. The accused 
havine received payment on the vouchers in question at the United States 
Army Finance Office, London, England, the court was warranted in assuming 
that he must in fact have presented for approval and payment the claims 
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therein set forth to the government financial officials as alleged (CM 
320478, ~, 71 BR 415; CM Blakely, supra; CM 330108, Allan). ne 
conclude therefore that the court was justified in finding accused guilty 
of Specifications 1-7 of Charge II and Charge II. 

The sentence adjudged at the rehearing herein, although more severe 
than that imposed at the original hearing, is based upon findings of 
guilty of offenses (Chg II and its Specs) not considered upon the merits 
at the original hearing and is authorized C&w 5o½; MCM, 1928, par. 87£). 

6. Department of the Army records show that the accused is JO years 
old and married. He attended college from 1936 to 1940 and was employed 
as a machinist when inducted into the service in January 1942. He 
graduated from Officers Candidate School and was commissioned a second 
lieutenant on 31 July 1942. Shortly thereafter he was sent to Iceland 
and then to the European Theater. His efficiency ratings have been 
either 11 .Eiccellent" or "Superior." 

7. The court was legally constituted and had jurisdiction over 
the accused and of the offenses. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to 
warrant confirmation of the sentence. Dismissal is authorized upon 
conviction of a violation of Articles of War 58 or 94. 

Judge Advocate 
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JAGK - CM ;:,31508 1st Ind 

JAC-0, Dept. of the .Arrey-, Washington 25, D•. C. 

TO: The Secretary of the Army 

1. Pursuant to Executive Order No. !?556, dated Kay 26, 1945, there 
are transmitted hersmth for your action the record of trial ar.d the op
inion of the .t:loard of B.eview in the case of First Lieutc-nant William D. 
Harvey, CAC (0-1042050), Battery B, 494th Ail Gwi Battalion (SW). 

2. Upon trial (rehearing) by general court-martial this officer was 
found guilty of deserting the service on 10 September 1945 and remaining 
absent in desertion u...'1til he was apprehended at London, Lngla.nd, on or 
about 11 August 1947, in violation of Article of ¥far 58, a.nd of presenting 
for approval seven false and fraudulent pay vouchers in violation of Article 
of ,far 94. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due and to be confined at hard labor 
at such place as the reviewing a.uthori ty might direct for ten years. 
The reviewin~ authority approved the sentence and forwarded the record of 
trial pursuant to Article of ·uar 48. 

3. A SUI:llliary of the evidence may be fowid in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board of Review 
that the record of trial is legally sufficient to support the findings 
of guilty and the sentence and to warrant oonfirr..ation of the sentence. 

On 2 September 1945 the accused, a member of Battery B, 494th AAA 
Gwi Battalion (SM), then located in France, was granted a seven day leave 
to vist England. He never returned to his unit, which on 22 October 1945 
reported him e.s being absent without leave. On 11 August 1947 Scotland 
Ya.rd operatives apprehended the acou.sed, who was then living in a hut on 
an abandoned .A:rmy site near London, England. He was thereupon identified 
and returned to military control. At various times during the period 
!Jay to Deoember 1946 the accused appeared at the U.S. Finance Office in 
London, England, and by false representations purporting to show that 
he was on a duty status, caused vouohers to be prepared which he signed, 
presented to the finance officer, and was paid his salary for the months 
of l'.ay to and including November 1946. The record shows 1 and the court 
found, that the accused was in desertion throughout the entire period 
for which claim wa.s ma.de for the foregoing Fa.lary payments. The accused 
elected to remain silent and no evidence was presented in his behalf. 
By agreement, excerpts from his Officers Qualification Ca.rd were attached 
to the record. A recoI11r.1endation for clemency signed by the defense counsel 
is also attached to the record. It ie contended therein that the sentence 
is too severe. 

4. Department of the Arm:, records show that the accused is 30 years 
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,. 
old and married. He attended college from 1936 to 1940 and. was employed 
a.s a machinist when inducted into the service in Janu&ry 1942. He graduated 
from Officers Candidate School and was commissioned a second lieutenant on 
31 July 1942. Shortly thereafter he was sent to Iceland and then to the 
European Theater. His efficiency ratings have been either "Excellent" or 
•superior.• . 

~ 

s. I recommend. that the sentenoe be confirmed but that the perioa 
of confinement he reduced to five yea.rs and that a.a thus modified the sen
tence be carried into execution. I .further recommend that an appropriate 
United States disciplinary- barracks be designated u the plaoe of confine
ment. 

6. Inclosed is a. form of action designed to carry into execution 
the foregoing reco:imnendatio~-ft11wrn1id it meet with yo 

THOMAS H. GREEN2 Inola 
l. Record of trial ·:Lajor General 
2. Form of action The Juige ~voca.te General 

( -------~--------------dcvo 175, 8 October 1948). 
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DEFA.fil'MENT OF THE ARMY 
In the Office of' The Judge Advocate General 

Washington 25, D. c. 

JAGN-CM 331556 

UNITED STATES ) HEADQUARTERS FORT ORD 
) 

v. ) Trial by G.c.u., convened at 
) Fort Ord, California, 8 June 

Private MICHAEL J. DIGGINS ) 1948. Dishonorable discharge
(16279583), Company D, 12th ) and confinement for one (1)
Infantry Regiment, Fort Ord, ) year. Itlsciplinary Barracks. 
California. ) 

HOLDING by the BOARD OF REVIEW 
IMNELL, ALFRED and SPRINGSTON, Judge Advocates 

1. ·The record of triaJ. in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifi-
cation: 

CHARGE: Violation of' the 93rd Article of War. 

Specification: In that Private Michael J. Diggins, Company 
"D", 12th Infantijr Regi.ment did, at Fort Ord, California 
on or abou,t 26 April 1948 commit the crime of sodomy by 
feloniously and against the order of nature having carnal 
connection, per anum 1'ith Private Donald E. Johnson• 

.Accused pleaded not guilty to and was found guilty of the Charge and Speci.
fication. He was sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances <;iue or to become due, and to be confined 
at hard labor for one year. The reviewing authority approved the sen
tence, designated the Branch United States Disciplinary Barracks, Camp 
Cooke, California, as the place of confinement, and forwarded the re-
cord of trial for action pursuant to Article of War 5o½. 

J. The evidence for the prosecution consisted only of the 
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uncorroborated t.estimony of Private F.i.rst Class lliaald E. Johnson. · 
Private Johnson test.Hied that he was in the Post Stockade on the 26th 
of April and that one of the prisoners approached his bunk saying "go 
take a shower kid. " He entered the shower and was told to "lay down 
in the corner" whereupon the act of sodomy was com.mi tted upon him by 
three prisoner1:1 including the accused. He states further that he was 
an umd.lling party to the act (R. 8). He was not threatened but was 
afraid (R. 11). 

The accused testified in his own behalf and stated that on 
the day the act is alleged to have been committed he went into the shower 
room and saw "Johnson and two other boys in the shower room" (R. 12~ 13) 
but he was not present when the offense was committed (R. 14). The ds
fense rested with that testimony but the court recalled Private Johnson 
who testified that only after the completion of the act had the three 
prisoners threatened him {lt. 15) and that he did not pretest because 
he was afraid (R. 16). The court conducted a lengtl:zy re-examination 
of the witness (R. 14-23) and then called Captain Edward J. Clason, 
Police and Prison Officer o.f' the stockade wherein the offense was com
mitted. Captain Clawson testified that on 28 April a guard •came to 
me. and said he suspicioned that oomething was ha.ppening 'Id thin the 
stockade, and I asked him if he could identify tls person. We went 
to the stockade and he identified Johnson at the time" (R. 24). He 
then said that the guard based his suspicion upon "talk among the 
prisoners" (R. 24, 25). ·The court then interrogated the·witnsss as 
follows: 

•Q. What did you do nth the witness Johnson after you 
took him into the office and talked with hi.m the 
evening of the 28th? 

A. I removed him from the stockade. 

Q. On the evening of the 28th? 
A. That is when he disclosed what was happening to him 

by several prisoners in the sto.ckade. 

Q. Di.d you have any difficulty withdrawing this infor
mation from Johnson? ni.d he immediately voluntarily 
give :forth on occurrences or incidents which had 
happened? 

A. After some questioning, ha gave· forth the information. 
He stated later he was scared ·o:t the pri-soners•. 

Q. At that time did Johnson give you account of occurrence 
of this incident happening-on only one evening, or only 
one occasion, or on numerous occasions on different 
evenings? 

A. ni.fferent evenings. 

Q. ni.d he inform you Captain as to why he hadn't previously 
reported this incident? 
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A. He said he was afraid or the prisoners., afraid 
they "M>uld beat him ·up. 

Q. Captain you stated that the casual guard that re
ported this to you - it was givan by a casual 
guard., one of the guards that are detailed to you 
from the casual company? That guard was not a 
regular guard on duty? 

A. No., sir. 
., 

Q. In your questioning of Johnson~ did he or did he 
not mention aey specific names? 

A. Yes., sir., he did. 

Q. Who were those people he mentioned? 
-A. Louden., Berry., Hernandez., Copeland, Luna., Diggins., 

Woodward., and Valenzuela. (Reads from document in 
his possession.) 

Q. Is that the actual .list of names? . 
.A. • . That is his sworn statement., I took from Private . 

Johnson on that. 
. . 

Q. Does it include the name of Frivate DLggins on that 
statement? 

A. Yes, sir, it does. 

Q. Is there a special- date on that sworn statement? 
A. No., sir• (R. 25-26). 

Pr~vate Johnson was again rec~led by the court and testi.tl.ed: 

·~· What did you tell him? 
,l. Just told him. I was afraid or the boys in the 

stockade and wanted him to take me out of there 
and put me in the cage. 

Q. Did you tell him why you were afraid? 
A. No., sir, I did not. 

Q. How soon after you went into the guard house did 
you go to Captain Clawson? 

A. Approximately -soon, when I first went to the stockad~. 

* * * Q. Private Johnson., were there any other witnesses at any-
or those occasions that didn't take part in the of
fenses? 

A. I don't know who they would be if there ware., sir. 
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Q. Did all of the offenses take place in the shower 
room? 

A. No, sir. 

Q. V,'here were some of too others previously? 
A. Cadre room, black box••••••••• 

Q. That is right you did mention the black box in an
other instance. The incident that occurred in 
the cadre room, weren't there others present there 
that didn't take part'Z

A. Just one man" (R. 23, 29). 

After Private Johnson was excused as a witness, the following occurred: 

"The court was closed and upon being opened the 
president announced that the court would like to have 
the CID agents who investigated this case. 

PRESIDENT: Court will recess for ten minutes. 

The court then took a recess until 1123 hours at 
which time the membarship of the court and the personnel 
of the prosecution and defense, and too accused and the 
reporter reswned their seats. 

PRESIDENT i Court will coma to order. 

ffiOSECUTION: The CID agents requested by the court 
are not available at the present time. Agent Doty is on 
detail away from the post and will not be present until 
Thursday morning. Agent Ye.A.fee is on a thirty-day leave 
and will not be available until a_?proximately 8 July and 
there is no one else at the office that has knowledge of 
this case. 

FRE.5IDENT: Court will be closed" (R. 29-30), 

whereupon too court voted in the usual manner and announced its findings 
and sentence. 

4. It is clear that the court was confronted llith a serious 
criminal charge, proof of which rested solely' upon the veracit7 
of the witness Johnsgn. Although lxi.s testimon;y was sufficient to 
establish a prim.a facie case against the accused the latter denied 
any knowledge of or connection with the alleged offense. Consideratien 
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of the events disclosed in the record of trial as a whole clearly 
reveals that the members of the court had grave ooubts and mis
givings lVi.th respect to the testimony of Private Johnson. This is · 
demonstrated by the fact that after both sides rested, on their 
own init:i.ative they twice recalled him for extensive re-examination 
and called Captain Clawson as a Yd. tness for the court. The testi
mony of Captain Clawson, elicited by the court, was, of course, 
purely haarsa1. The fact that the defense did not object to the . 
admission of such testimony is immaterial, as a failure to object 
to the admission of hearsay evidence does not amount to a waiver 
thereof (par. 126£, J.CM, 1928). With respect to the consideration 
to be given the acceptance of the incompetent hearsay evidence, 
it has been repeatedly held: 

"The test of legal sufficiency to be applied in 
cases of admission of illegal evidence is that the re
ception in any substantial quantity of illegal evidence 
must be held to vitiate a finding of guilty on the charge 
to which such evidence relates unless the legal evidence 
of record is of such quantity and quality as practically 
t·o compel in the minds of conscientious and reasonable 

· men the finding of guilty (CM 12'7490 (1919; CM 130415 
(1919); Iti.g. Op~ JAG 1912-30, sec. 1284, P• 634; CY 
211829 (1939), 10 BR 133, 137)11 -(CM 316780, ~ech, 66 
BR 46). 

We are mindful of the rule that the Board of Renn may not weigh the evi
dence, but must pass the record of trial as legal~ su.:ttieient to sup..:. 
port the sentence if it contains some. substantial e-vidence of each element 
of the o.f'fense charged and i:t no error injuriously a.fleeting the sub
stantial rights of the accused was committed. But we cannot ignore 
the tact that the prosecution• s case was bottomed solely upon the un
corroborated testimony or the party associated in the commission ot 
the crime, whoas testimony was unsupported by any other evidence, and 
that this fact caused the court to swnmon its own witnesses in order 

· to determine the truth. It then clearly' appears that the court ac
cepted illegal evidence from its llitness in order to arrin at a 

, determination .of guilt. 

. . The very evident indecision of the court and the action 
taken following the testimony of Captain Clawson distinct~-indicates 
that in the minds of the court members the legal evidence o.:t record 
was insufficient to prove accused's guilt beyond a reasonable doubt. 
It is unquestionable that hl.s hearsay testimony had a decisive et
feet upon their final decision. 

In arriving at our conclusi,on it is unnecessary- to consider 
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whether Private Johnson was an accomplice or not. His testimony 
as an accomplice would, of course, be received with great caution 
(par. 124~ :Mell., 1928; CM 210207., Kerm.erson, 8 BR 223, 224). 

We are f'orced to conclude that the admission of the incom
petent hearsay evidence constituted substantial error which cannot 
be considered as falling within the class of non-prejudicial error 
covered by too curative provisions of the 37th Article of War. Its 
reception must be held to v.i.tiate the findings of guilty. 

5. .For the reasons stated the Board of Review holds the re
cord of trial legally insufficient to support the findings of guilty 
and the semenee. 

>!J, //.J~M~cate, 

/ ;];1,&. ~-L' ,t'._ -ar~Judge Mvocate, 

'1~.~~ .. Judge Advocate • 

• 
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JAGN-CM .331556 1st Ind 
JAGO, Dept. of the Army, Washington 25, D. C. 
TO: Commanding General, Fort Ord, Cal5,.fornia. 

l. In the case of Private Michael J. Diggins (162'79583), 
Company D, 12th Infantry Regiment, Fort Ord, California, I concur 
in the foregoing holding by the Board of Review and recommend that 
the findings of guilty and tha sent.ence be vacated. Upon taking this 
action you will have authori-cy to direct a remaring. 

2. When copies or the published order in this case are forwarded 
to this of.rice they should be accompanied by the foregoing holding a:rxl 
this indorsement. For convenience of reference and to facilitate at
taching copies or tha published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(CM 331556) • 

l Incl "~-.. ~ THOMAS H. GREEN 
Record of trial Major General 

Tha Judge Advocate General 
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DEPARTMENT OF THE ARMY 
In the Off.ice of The Judge Advocate General 

Washington 25., D. c. 

JAGN-CM .331574 

UNITED STATES ) RYUh.'"YUS COMMAND 
) 

v. ) Trial by G. C.!er• ., convened at 
) ,. APO 331., 20 May 19.48. Ills

Private First Class ALFREDO ) honorable discharge and con
V. LI.OREN (10344094)., Ser ) finement for one (1) year. 
vice Company., 44th Infantry ) PHILRYCOM Stockade. 
(PS)., APO .331. ) 

HOLDING by the BOARD OF REVIEW 
mINELL, ALffiED and SPR!NGSTOU, Judge Advocates 

1. The record of trial in the case of the soldier naned above 
has been examined by the Soard of Review. 

:2. The accused was tried upon the f'ollolling Charge arrl Spec:i.-
fication: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Private First Class Ali'rede v. 
Lloren., Service Company, 44th Infantry (Philippir.e 
Scouts) did, at Camp Nupunja, Okinawa, on or about 
:2:250 hours, 17 April 1948, with intent to do him 
bodily harm., commit an assault upon Private First 
Class Esteban Villagracia., by cutting him on the 
back, with a dangerous weapon, to wit, a 1'.0cket 
knife. 

He pleaded not guilty to the Specification and the Charge. He was 
sentenced to be dishonorably discharged the service., to forfeit all: 
pay and allowances due or to become due and to be confined at hard 
labor for two years. The reviewing authority approved the sentence 
but remitted one year of the confinement, designated the General Pri
soner Branch, PHILRYCOM Stockade., Provost :Marshal Section, .AFO ?07., as 
the place of confinement., and forwarded the record of trial for action 
under Article of War so½. 
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3. The evidence for the prosecution establishes that about 2250 
hours, 17 April 1948, during an altercation and fist fight between 
Private Esteban Villagracia and the accused, Villagracia was knifed 
by the accused. There was some conflict in the evidence on whether 
the victim had provoked the assault by thr01d.ng a stone at the accused. 

The prosecution called as a llitness Captain Ray A. Stieff', 
the accused's company commander. Captain Stieff testified that on the 
night of the incident he was summoned to the ·company area and investi
gated the circumstances and questioned members of his company. .As a 
result of a search of the place 'Where the fight occurred he discovered 
a blood stained jack knife lying on" the ground. He marked the knife 
llith "two scratches~" identified it in court and it was received in 
evidence (R. 18, l9J. He then testified as follows: 

"Q• When you were investigating this case, did you 
_interrogate IJ.oren? · 

A. I did. 

Q. Before doing so, did you explain his rights to 
him under the 24th Article of War? 

A. I did, Sir•. 

Q. Will you tell the court as closely as you can 
the exact language you used? 

A. I explained to Lloren· that urider the 24th Article 
of War he did not have to answer any of' my questions 
or make any statement to me llhatsoever if' he did 
not desire to do so. That he did not have to make 
any statements or answer any questions that may 
incriminate him in any way and that he did not have 
to make any statement, written or otherwise, un
less it was o! his own free will. 

Q. Ili.d the accused understard this? 
A. He did. .. 

Q. Dtd he make any statement? 
.L. He did. 

* * * EimNA'fiON BY THE COURT 

Q. 'Where were you and where was the accused when you 
made. this investigation? 

.L. He was in the RIXO.ll Stockade at the time I made 
this investigation. 
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Q.. What sort of a place did you talk to him in? 
A. I talked to him in the visitor's room in the 

RYKOM Stockade. It is a small room about this 
size (indicating with hands). 

* * * RE-CROSS E~NATICN 

questions by defense 

~. Y,'hat was th(! date that you had ti:ri.s conference 
with the accused - the day after the incident, 
the 18th? 

A. No, Sir. I had t-..'O conversations with him. The 
first conversation took place either two or three 
days after the incident and the second conversation 
took place, roughly speaking, either from one week 
to ten days from the time the investigation was made. 

DEFEliSE: The defense renews its objection, citing the 
fact that it is remote. 

LAW ME11BER: \'/'as this statement made by Lloren after a 
long period of grilling or was it just shortly after 
you had interviewed him? 

A. It was made very shortly after I arrived and started 
in the grilling. 

* * * Q. Will you tell the court what statement Lloren made 
to you in regard to this incident? 

.A.. Lloren stated to me in regard to this incident that 
when he came back to his quarters he went into his 
barracks with a couple other of his companions and 
Lloren was causing considerable noise and commotion. 
Sergeant Bascos, who is a member of too barracks, 
asked him to be quiet and Villagracia, the man who 
was stabbed, also told him to be quiet and asked ii' 
he didn't have any consideration for him. There was 
various words exchanged according to his statement and 
then they proceeded outside, at which tim Lloren 
stated that Villagracia threw a rock at him, which 
hit him, and then they got into a close tussle, at 
which time Lloren had a knife in his band and at 
which time he slashed Villagracia in the back. He 
stated that he opened the knife to threaten Villa
gracia and when they closed together he used it in 
a moment of anger. · 



Q. nLd you e:xhibit to him this knife that you found at 
the scene or the crime? 

A.. No, Sir, I did not. 

Q. Then be might have stabbed Villagracia in a moment 
of anger? 

.l. He did not. 

Q. nLd you reduce the statement to writing? 
A.. l did not. 

Q. Wb;y' not? 
A. I refused to take a written statement .t'rom him ror 

the reason I was in a ease being investigated tor 
general court. I was assistant defense counsel and 
I advised him it ww.ld be better .t'or him .not to make 
arr:,- written statements. 

* * * EllMINATION BY THE COURT 

Q. You say you investigated the case about three or four 
days after and a week to ten dqs later. Were you 
appoiot.ed by special or~ers to make the investigation? 

,1. No, sir, I was not. I went down to the stockade about 
two clays after the incident. 

Q. This was just your own investigation as Commanding or-
ficer? · 

A.. Yes, Sir, that was my investigation prior to DWking out 
the charge sheet. I made that investigation am than 
I was preseot. at the investigation made by the investi
gating of~eer11 (R. 20, 21, 22-23). 

4. The question presented tor consideration :1.s thB prejudicial ef
fect, if any, ot the testimony of Captain Stieff pertaining to aceilaed1a 
orai confession in the light of his statement as to the capacity" in 
ll'hi.ch he was acting at the time of his investigation. Although the re
cord does not clearly show on what date the confession ·was obtained 
neTertheless Captain Stieff eon<ilctfd his investigation about •two d~ 
after the incident• and again a bout 11a 11eek to ten days later• (R. 22). 
The alleged incident occurred on 17 A.pril 19~ and on 26 April 1948 the 
order convening the ·court which tr.Led accused designated Captain Stieff 
as assistant defense counsel. He did not pal"tieipate in the trial but 
was 8XC\18ed to testify for the prosecution. · 

5. The great night o:t judicial authorit7, 1'ounded upon Naeons 
et p11blic poli07, has determined the Httled doctrine to be that an 
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inviolate privilege attaches to communications between attorney and 
client. It is a matter of common knowledge that in criminal cases 
a court ·is empowered to assign counsel to the accused. We may 
reasonably assume that every soldier is cognizant of the established 
policy of appointment of counsel for the defense. Here, it appears, 
an officer had approached an accused soldier in the role of advisor 
and thus obtained his confidence. To thereafter deny an implied re
lationship of attorney and client permits a destruction of a delicate 
and sacred relationship which the courts have zealously guarded since 
the 16th Century. Wigmore says that the history of the privileged 
communication between attorney and client "goes back to the reign of 
Elizabeth, where it already appears as unquestioned" (Wigmore on Evi-' 
dance, Vol. V, 2nd Ed., Sec. 2290). ~or do we feel that the soldier 
is charged with a special scrutiny of tbe power and authority of his 
counselor. In this connection Wigmore points out: . 

"The theory of the prlvilege clearly requires that 
the client's 'bona fide' belief in the. status of his 
adviser as an admitted attorney soould entitla him to 
the privilege. No doubt an intention to employ only 
such a person is necessary, as well as a respectable 
degree of precaution in seeking one; but frcm that 
point onwards he is antitled to peace of mind, and 
need pot take the risk of a deception, or of a de
fective professional title" (Wigmore on Evidence, 
Vol. V, 2nd Ed., Sec. 2302, P• 40). 

Authoritative discussion of various aspects of the rule 
indicate that: 

"An inference of professional employment is justly 
drawn from the fact that prior and subsequent to the 
transaction the parties consulted professionally; and 
the communication is privileged, even th<'~1gh counsel 
regarded it as a matter stated in a mere casual con
versation• (Wharton 1s Cr.i.mi.na.l Evidence, Vol. 3, Sec. 
1229, P• 20?9); and 

• * * -!:· a communication to an attorney µa.de UIXier the 
impression that he had consented to act as the attorne7 
of a party has ,been declared to be privileged, even 
though the attorney himself may not have so understood 
the agreement" (Ruling Case Law, Vol. 28, Sec. 144, 
P• 554); and 

"The modern tendency of the courts is to give the 
rule its fullest possible application, and to apply 

s 



(66) 

it in both civil and criminal proceedings, not oniy 
to oral or written communications passing between 
attorney and client, but to all information llhich is 
acquired by the former because of the erlstence of the 
professional relation. It matters not whether the 
information has been derived .from the client's words, 
actions., or personal appearance" (Underhill's Criminal 
Evidence, 4th Ed., Sec. JJJ, p. 635). 

6. The Board o.f Review deeiiis it unnecessary to enter into re- .A 

f'inements of the language used by Captain Stieff, but construes it to 
be an unequivocal statement describing his status as "def'anse counsel" 
and as advisor to the accused. His testimony that ha 11was assistant 
defense counsel and I advised him it would be better for him not to 
make any written statemants., 0 seems to preclude any doubt on the 
point. We are confronted with the unqualified statement of' the wit
ness that ha 11advised" the accused. If doubt existed that this created 
a confidential relationship in view of the foregoing principles of' law 
the bane.fit of any such doubt would be resolved in favor of tbs accused. 
Tha witness testi!ied to a ca:nplete confession by tha accused and since 
it was a confidential communication between attorney and client it was 
erroneousl,y received in evidence and prejudiced the substanti~l rights 
of.the accused., incapable ot being remedied by the curative provisions 
of Article o.f War 37. 

7. For the reasons stated, the Board of Review holds the record 
of trial legally insufficient to support the f'indings and the sentence. 
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JUL 161948 

JAGN-C~ 331574 1st Ind 
JAGO, Dept. of the Army, Washington 25, D. C. 
TO: Commanding General, eyukyus Command, APO 331., c/o Postmaster, 

San.Francisco, California 

l. In the case of Private First Class Alfredo V. Lloren (10344094), 
Service Company, 44th Infantry (PS), APO 331, I concur in the foregoing 
holding by the Board of Review and recommend that the findings of guilty 
and the sentence be vacated. Upon taking this action you will have 
authority to direct a rehearing. 

2. 1men copies of the published order in this case are forwarded 
to this office they should be accompa.nied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate attach· 
ing copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(CM 331574). 

•
THCJJAS H. GREEN 
Major Genera1 
The ,Judge _Advocate General 

i..R~o~: 
1 Incl 

R/T 
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DEPARTMENT OF THE ARMI 
In the Office of The Judge Advocate General 

Washington 25., D. C. 

JAGN-CM 331592 

UNITED STATES ) 6TH INFANTRY DIVISION. 
) 

v. ) . Trial by G.C.M:• ., convened at 
) .lPO 6., 22 April 1948. Magnus: ~ 

Privates First Class BOBBY ) Acquitted. Copeland: Dis
a. COPE~ {18296757)., and ) honorable. discharge and conf'J.ne
OONALD F. MAGNUS (15255097)., ) ment for three (.3) years. Dis
both of 6th Signal Company., ) ciplinary Barracks. 
J.PO 6. . ) 

HOLDING by the BOA.RD OF BEVIEfl 
mINELL, AIFR.ED and SPRINGSTON, Judge ~vocates 

. 1. The record of trial in tha case o:t accused Copeland has 
been examined by the Board of Review. Accused Magnus, tried in a 
common trial with accused Copelarxl, was acquitted. , 

'2. A~cused Copeland was tried upon the following Charges and 
Specifications: 

CHJRGE I: Violation of the 86th .Art1cie of war. 

Specification: In that Private First Class Bobby G. 
Copeland, 6th Signal Compan;r, APO 6., being on Guard 
and posted as a sentinel at APO 6., on or about 31 
:March 19.48, did leave his post before he was 
regularly relieved. 

CHARGE II: YJ.olation ot .the 93rd J.r:ticle of War. 

Specification: In that Private first Class Bobby a. 
Copeland, 6th Signal Company., APO 6., did at Aro 6., 
in the vicinity of Pusan., Korea on or about 31 
March 1948, unlawfully kill four human beings., 
names unkn.01111., by knowingly, pouring an inflammable 
liquid., to wit., gasoline, on a fire in a building., 
then occupied by the above four human beings whose 
names are undetermined. 

http:conf'J.ne
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Ha pleaded not guilty to tha Charges and their Specifications. He was 
found guilty of all Charges and Specifications and was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor for three years. 
There was no evidence of previous convictions. The reviewing authori. ty 

approved the sentence, designated the Branch United States Disciplinary 
Barracks, Camp Cooke, California, as the place of confinemen~~ and for
warded the record of trial for action under Article of War 5~. 

J. The evidence fully establishes the guilt of accused for the 
offense of leaving his post as a sentinel, under Article of War 86, 
hence the evidence hearafter sullllllari.zed is limited to the offense of 
manslaughter charged under Article of War 93. Accused, while on guard 
duty as a member of the 6th Signal Company, APO 6, _on 30 March 1948, 
after midnight entered the Construction Building on the post where about 
fifty men were quartered in barracks (R. 14, 28). In the Construction 
Building office there was an Y-1943 wood stove (R. 16). Accused poured 
gasoline on tha coal in the stove, some of which ran down the .front o.f 
the stove and on the floor {.R. 39; Pros. Ex. 1). While the facts are 
not clear on this point it appears that either accused or Private First 
Class Donald F. Magnus lighted the gas, the gas .fumes exploded, the 
building caught fire and the fire conswned the building. The following 
day the. remains of four human bodies were recovered from the area where 
the burning building stood (H.. 19, 20)~ 

4. The accused was arraigned upon a specification alleging that 
he d:rd "unlawfully kill four human beings, names unknown, by knowingly
pouring an inflamable liquid, to wit, gasoline, on a fire in a building, 
then occupied by the above four human beings whose names are undetermined." 
We are faced with the problem of ascertaining whether an offense has been 
alleged and whether, in the record of trial, competent proof may be found 
of all of the essential elE111ents of the offense charged in order to 
sustain a conviction, whether it be for manslaughter or for negligent 
homicide. The specification is unique in that it charges the unlawful 
killing of four human beings without identifying them by name or 
description. Examination of both federal and state cases discloses that 
while an indictment may be properly .framed to charge the unlawful killing 
of an unlmown person (see Isaacs v. United States, 159 U.S •. 487; Brooks 
v. State, 56 s.w. 924), it is tha uniform practice to assure identity 
of the deceased through appropriate terms of description. It is well 
settled that na man• s name is part of the description by which he is 
identified and if kno:wn .;:- * ~- it must be given in the indictment" 
(~ v. State, 8 So. 818, 820). 

It is obvious that in order to sustain a finding of homicide 
it must appear that the injury was ini'licted upon a living person; no 
injury to a corpS3 can be homicide (Jackson v. Commonwealth, 38 1.s.w. 422;

\ 
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100 Ky. 239; 66 ASR 336), and Boards 0£ Review, as stated in C},{ 3169.30, 
Mitchell, 66 BR 117, ll8., have consistently held: 

"In cases involving homicide., ·the i.dentity of the 
deceased with the person alleged to have been killed in 
the specification and with the person shown to have been 
assaulted by accused must be .tully established (CK 262359., 
Turner,.6 BR 87., 122; CM ETO 17663., Taylor. CM CBI 49., Q2!).• 

We thus conclude that identity of name., where established., is sufficient., 
but where identity of person is relied upon (as it must be when the charge 
is the unlawfui killing of an unknown person) such identity of person 
must be supported by appropriate description in the specification of the 
charge and corresponding proof in the record of trial. It is simply a 
question of identity and the essential requirement is conformation of 
the proof and the offense deseribed in the pleading in order to inform 
the accused of the offense with which be is charged and to protect him 
from another prosecution for the same of.tense (Compare Brooks v. State, 
supra). This record of trial contains no description of the alleged 
deceased persons in the specification or evidence, nor d:>es it appear 
in the record that there ever was life in the remains of the bodies 
found in the debris. It does not even appear that any of the troops quartered 
in the building were missing af'ter the fire., a fact easily ascertainable on 
an Army post. We are left to speculate on all of these essential matters. 
The record is barren of proof except -that through a negligent act of ac-
cused a building was burned and four human remains were thereaf'ter found 
in the ruins. It is impossible to sustain a charge of homicide on such 

· a paucity of proof. 

The meagre facts established by the evidence might be said to 
raise a suspicion that accused was guilty of killing four unknown per- · 
sons., but mere conjecture or suspicion are insufficient and offer no 
substitute for the established requirements of legal proof (CM 330193., 
Jeffcoat, (1948); CM 322600, Short et al, ?l BR ::93; CY 208895., Zerkel., 
9 BR 62). 

The record of trial contains other errors · such as the erroneous
ruling of the law mEin.ber (R. 52) ~t "each statement will be accepted 
as evidence and given such weight as the court may wish to give it-
and the erroneous aanissL on of Prosecution Exhibits 5 and 6. In the 
first instance the statements of the two accused were not admissible 
as against each other (par. ~ llCM, 1928), and in the second case 
Prosecution Exhibit. 5 was unsworn, and a simple reading of Prosecution 

· 6 discloses the use of highly improper methods in obtaining such 
statement. Both should have been excluded. In view of the holding 
of the Board it is not deemed necessary to determine whether such 
errors in themselves constitute fatal error. 

3. 
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5. Tha maximum penalty imposable for the offense of leaving 
his post as a sentinel, of which accused was found guilty, and which 
is sustained by the evidence of record, is d:ulhonorable discharge, 
forfeiture of all pay and allowances due or to become due, and con
finement at hard la:>or for one year. 

6. For the reasons stated the Board of Review holds the record 
of trlal legally sufficient to support the findings of guilty of the 
Specification and Charge I, legally insufficient to support the findings 
of guilty of the Specification and Charge n, and legally su!'ficient to 
support only so much of the sentence as provides for. dishonorable dis
charge, forf'eiture of all pay and allowances we or to becane due and 
confin81Ilent at hard labor for one year. 
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JAGN-CM 331592 1st Ind 
JAGO, Dept. of the Army, Washington 25, D. C. 
TO: Commanding General, 6th Infantry Division, APO 6, c/o Post

master, San Francisco, California. 

l. In the case of Pr1vates First Class Bobby G. Copeland (18296757) 
and Donald F. Magnus (15255097), both of 6th Signal Company, APO 6, I 
concur in the foregoing holding by the Board of Review and recommend 
that as to accused Copeland the fi-ndings ·of guilty of Charge II and its 
Specification be disa~proved and that as to the accused Copeland only 
so much of tr.e sentence be approved as involves dishonorable discharge, 
.forfeiture of all pay and allowances due or. to become due and confine
ment at hard labor for one year. Upon taking such action you will have 
authority to order the execution of t~-sentence as to accused Copeland. 

2. Whan copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience er reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(CM 331592). 

l Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 
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DEPARTMENT OF THE ARMY 
.In the Office of The Judge Advocate General (75)

Washington 25, n.c. 
20 AUG 19411 

JA.GH CM 331601 

UNITED STATES 7TH DIF~NI'RY DIVISION ~ 
v. ) Trial by G.C.M., convened at Seoul, 

) Korea, 7,8 and ll May 1948. Brill: 
Private First Class JAMES H. ) To be hanged by the neck until dead. 
BRIIL, RA 36931100, and Private ) BrOYlll: Dishonorable discharge and 
First Class KELLY BRO.'ffi, RA ) confinement for life. United States 
38568847, both of Headq~ers ) Penitentiary, McNeil Island,. 
Company, 1st Battalion, 31st ) Washington. 
Infantry Regiment. ) 

OPINION of the BOARD OF REVIE'N 
HarTENSTEIN., .WOLFE, and LY!£H, Judge Advocates 

l. The Board of Review has exa.mi ned the record of trial in the 
case of the soldiers named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused were tried Sointly upon the foUowing Charges and 
Speci,fications: 

CHARGE I: Violation of the 96th Article o:r llar. 

Specification: In that Private First Class James H Brill, 
Headquarters Company, 1st Battalion., 31st Infantry 
Regiment., and Private First Class Kelly Brown, Head
quarters Company, 1st Battalion., 31st Infantry Regiment, 
acting jointly and in pursuance of a common intent, did, 
at Chong Yang Ni, Korea, on or about 3 March 1948, wrong
fully and unlawfully- entice and take Kang Hyun Sile, and 
Kim, Kyung Sun, two Korean males of minor age, on board 
a train being guarded by- the said Private First Class 
James H Brill and Private First Class Kelly Brown, .£or 
the purpose and rlth the intent ot committing a feloey-., 
to wit: sodomy, thereon. 

CHI.RGE n: Violation of the 93rd Article of War. 

Specification l: (Nolle Prosequi) 

Specii'ication 2: In that Private First Class James H Brill, 
Headquarters COlllf)allY, 1st Battalion, ,31st Infantry Regi
ment., and Private First Class Kelly Brown, Headquarters 
Com~, 1st Battalion, 31st Infantry ~giment., acting 
jointly and in pursuance of a common intent, did, between 



Chong Yang Ni, Korea, and Chun Chon, Korea, on or about 
3 March 1948, with intent to do him bodily harm, commit 
an assault upon Kang Hyeng Sile, by willfully and f'eloniously
throwing him of'f' a moving train. 

CHA.ROE III: Violation of' the 92nd. Article of' War. 

Specification: In that Private Fii:rst Class James H BrµJ., ~ 
Headquarters Company., 1st Batta.lion, 31st Infantry Regi
ment., and Private First Class Kelly Brown, Headquarters 
Company, 1st Battalion, 31st Infantry Regiment., acting 
jointly and in pursuance of' a common intent, did., .at 
Pal Mi Ree, Korea, on or about 3 March 1948, with malice 
a.forethought, willfully, deliberately, feloniously, unlaw
f'ully, and with premeditation, kill one Kim, Kyung Sun, 
a human being by throwing him of'£ a moving train. 

Each accused pleaded not gu.ilty tp all Charges and Specii'ications. The 
accused Brill was found gullty of' all Charges and Specii'ications except 
the Specification of Chal'.ge :r of which he was found guilty except the 
words nana. Private First Class Kelly Brown, Headquarters Company, 1st 
Battalion, 31st Infantry Regiment acting joint,J.y and in pursuance of' a 
comnon intent" of which excepted words he was f'ound not guilty. The 
accused Brawn was found gu.ilty or all Charges and Specifications except 
Charge I and the Specification of' Charge I, each of which he was found 
not gullty. No evidence of previous convictions was introduced as to 
accused- Brill. Evidence of one previous conviction by SllllllllS.l'Y court
martial was introduced as to accused Brown. The accused Brill was 
sentenced to be hanged by the neck until dead. The reviewing authorit7 
approved the sentence and forwarded the· record of' trial !or acti,on pursuant. 
to Article or War 48. The accused Brown was sentenced to be dishonorably' 
discharged the service, to forfeit all pay and allowances due or to become 
due and to be confined at hard labor for the term of his natural life. 
The reviewing authority approved the sentence, designated the United 
States Penitentiary, McNeil Island, lfashington, or such other place as 
the Secretary of' the Army may direct, as the place of confinement, and 
forwarded the record of' trial for action under A,rticle of War 5~. 

3. Evidence for the prosecution is summarized as follows: 

On 3 :March 1946, accused, Privates First Class Brill and Brown, 
both of Headquarters Company, 1st Battalion., 31st Infantry RegjJDent, 
were assigned to duty as train guards on a freight car loaded with 
lumber schedu:Led to be moved from Camp Sobinggo., Se0\l1, Korea, to 
Chun Chon, Korea· (R 69, Pros Exs l'0,12). .A.f'ter drawing rations, they 
boarded the train (Pros Exs 10,12). Wben the train arrived at 
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Chong Yang Ni, Brill called Kim Kyung Sun and Kang Hyeng Sik, two 
Korean boys, who were playing near by and asked them to get on the · 
car (R 7,14,17}. Kim was fifteen years of age by Korean computation 
and Kang was approximately the same age (R 17, 29) • A.fter Kim and Kang 
got on the freight car, the accused Brown appeared (R 8). Both Brill 
and Brown offered the boys food and drink, which they accepted (R 8,14). 
As the train began to move out of the Chong Yang Ni station, Kang and 
Kim asked accused where the car was going (R 8), to which they replied, 
nIt doesn I t go any place" (R 8). As the train moved along, the Koreans 
stated in very definite terms that they wanted to get off the train, 
whereupon the accused told them that they could get off at the next 
station (R 9). Upon arrival at the next station, however, the accused 
refused to let the boys leave the freight car (R 9,17) and promised them 
that if they would go to Chun Chon, the train1s destination, they would 
give them food and a ticket to return to Seoul, Korea (R 9). 

Brown, by gestures, showed Kang that he desired to have Kang perform 
an act of sodomy per os on him, but Kang refused (R 10,11). Brill 
attempted to compel Kim to commit an act ol sodomy per os on him, but 
Kim refused (R 10,11). Brown, with.Brill standing by, threatened the 
Koreans with a carbine, ih order to compel them to perform the act of 
sodomy upon them, but to no avail (R 10,18). Brown continued to attempt 
an act of sodomy upon Kang, but apparently the act was not consmnmated 
(R 10,11,16). Brown then grabbed Kang by the neck and proceeded to choke 
him (R 10) • At the same time Kang saw Brill choking Kim (R 17,18) • Kang 
pretended to be unconscious or 11 dead11 as Brill looked at him with a 
flashlight. Brill grasped Kang by the hands and Brown grasped his feet 
and, as the train was moving between Chong Yang Ni and Chun Chon, they 
threw Kang from· the freight car (R 10,11,17). 

Fortunately, the injuries Kang received as a result of the fall were 
minor, and he proceeded to the next railroad station,where he informed 
the stationmaster and a Korean Constabulary guard of his experience (R 12). 
Kang stayed there overnight and the next morning he and the Constabulary 
guard rode a train towards Chun Chon (R 12). As they proceeded they 
observed a body at the bottom of a steep embankment adjacent to the 
railroad tracks, and after stopping the train, got off and observed the 
body (R 12). Kang identified it as the body of Kim Kyung Sun (R 12,13). 
Kang then proceeded to Chun Chon and there identified Brill and Brown 
as the two soldiers who were on the freight car with him and Kim when 
the acts heretofore related occurred (R 16,17,18). 

On the afternoon of 4 March 1948, 1st Lieutenant George A. Roberts, 
MC, vievred the body of Kim, where it was lying face down in a shallow 
ditch at the base of a steep incline below and parallel to the railroad 
tracksoouth of Chun Chon (R 21,22). Pictures were taken of the body 
(R 24,25; Pros Exs 2,3,4,5,6). The body was fully clothed and a small 
laceration over the.left eye was clearly visible (R 22). Lieutenant 
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Roberts pronounced the boy dead and had the body removed to the 2nd 
Battalion area., Ca.mp Chun Chon., Korea (R 23). The following day the 
body was taken to the 34th General Hospital for an autopsy (R 22). 

Pictures of deceased (Prosecution's Exhibits 2.,3.,4.,5 and 6) were 
identified by Kang as those of Kim (R 13). On 5 March 1948 Kim Sun In., 
the father of Kim Kyung Sun., identified the body as that of his son and 
claimed it for burial (R 28.,29). 

Captain Ernest B. Mullina.ux, 1£, performed an autopsy on Kim 
Kyung Sun (R 30). The autopsy report was admitted in evidence as 
Prosecution Exhibit 11., without objection by the defense (R 32). Captain 
Yullinaux testified that his examination of Kim's body revealed that he 
was a Korean male of approximately thirteen to fifteen years of age; that 
he had received an injury which caused a laceration over the left eye 
and several hemorrhages deep in the scalp., the most lethal hemorrhage 
being in one portion of the scalp called the medulla., which governs the 
heart action and respiration (R 31). Captain Mullinaux also testified 
that the cause of death was asphyxia., resulting from the hemorrhage to 
this portion of Kim's head (R 31). When Kiw 1s clothes were removed, 
a wide area of abrasion., or •brush burn.,n on his chest, extending far 
down on his stomach., was revealed (R 31). The deep laceration over 
Kim's left eye contained a quantity of dirt and gravel and there were 
several minor bruises on his body (R 32). There was no evidence that 
Kim bad been submersed in water (R 32)., · and there was no evideme of 
mechanical stra.ngula.tion on Kim's neck- (R 33). Captain Mullinaux stated 
that in his opinion Kim was still alive when thrown from the train and 
that he died as a result of the injury or blow to his head, resulting 
in a hemorrhage to the medulla portion of his scalp (R 33,34). 

Accused Brown was questioned by Agent Hass., in the presence of 
others, on 5, 9 and 12 March. Hass testified that on each of these 
occasions he informed Brown of his rights under the 5th Amendment to 
the Constitution of the United States and the 24th Article of War (R 34, 
·35,38,39,47,48,49,50). ·.&gent Hass specifically informed Brown that if 
he ma.de a statement it could be used against h:iJn in court (R 51.,52) 
and that if he was convicted of murder under the 92d, Article of .ar 
as a result of the statement., the verdict would be either a life sentence 
or -execution (R 52). Tfie accust!d Brown took the stand as a witness., 
ai'ter being properly infonred as to his rights as a witness, to refute 
the fact that he had ma.de the statement voluntarily (R 40). He testified 
that Agent ~ss told him that he was not trying to convict him but to 
help h:illl; ~hat Agent Hass warned him of his rights under the 24th Article 
0£ War just before making his statement., but not prior to that time. 
He .further testified that Agent Hass told him that if' he told the truth 
he would •get o£f a lot easier" and that if he lied Hass would 11getn him 
for perjury (R 42,43). Brown stated that he believed perjury meant 
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lying and that it did not include the taking of the oath in connection 
with the. telling of a lie (R 45). Brown testified that on 12 March Agent 
Hass told him that Brill had admitted everything and stated that BrOlill 
might as well do the same (R 45). Agent Hass was recalled to the stand 
as a witness after Brown., and denied ns.king aey promises or threats to 
Brown (R 47, et seq). The two statements made by Brown on 9 March and 
12 March were admitted by the court as Prosecution Exhibits 10 and 12, 
over objection by the defense. 

In his pretrial statements Brown states that on 3 March 1948 he was 
present and awake during most of the time Kim and Kang were in the freight 
car. Brown identified Kang and the photographs of Kim as the two Korean 
boys who rode on the train with him and Brill, and upon further question-
ing stated as follows: · 

11Q. Now, after you left this station, what took place? Tell 
us the whole story? 

A. well, sir., when it started getting dark, BRILL said he was 
going to throw the little boys off the train, and I told 
him not to throw them off because he could not beat the law. 
While I was up at. one end of the car, he threff' one of them 
off the car, and then, later on, he threw the other one off. 
That is all there was to it. He threw them off, and we went 
on up to Chun Chon. 

Q. 'm\Y'. did BRILL want to throw the boys off? 
A. I.don't know, sir, unless he had a personal grduge against 

the Koreans. They attacked him one time while he was on 
guard. · 

Q. Which boy did he throw off first, the little one who is 
still alive? 

A. Yes, the one who is still alive. 

Q. Do you recall between which stations the boys were thrown off? 
A. No, sir, but it was only 3 or 4 minutes after he threw the 

first one off that he threw the second one off. 

Q. Was the train in motion when he threw the first boy off? 
A. Yes, sir. 

Q. Was the train in motion when he threw the second bo;r off? 
A. Yes, sir. 11 (Pros Ex 12) 

On 9 March Agent Hass obtained a statement from accused Brill, after 
having questioned him once or twice before that date (R 56,58). Agent 
Hass carefully read and explained the meaning of the 24th Article of J1ar 
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to Brill and Brill1s·a.nswers to questions were coherent and logical 
(R 58,59). A.t no time did Agent Hass question Brill alone (R 58), and 
the statement which Brill made on 9 :March was completely voluntary and 
influenced by no promises or threats of any kind (R 58,59,61,62). Agent 
Hass told Brill that anything he might say could be used against him 
(R 62). Arter his statement had been reduced to writing Brill read it 
slowly, asked no questions relative thereto, and atter being sworn; 
signed it (R 62). In order to refute Agent Hass I s testimocy that the 
stat~nt he ma.de was voluntary, Brill took the stand as a witness (R 63). 
and stated that he had told Agent Hass that he did not desire to :make a 
statement until he had seen a lawyer (R 64); that Hass took o:tt his coat, 
rolled up his sleeves, and called him a 11yellow young onen and said that 
he• ould punch Brill in the nose (R 64);. that Hass said that he would · 
see that leniency was granted nwhen the report. went to Washington• (R 66). 
The defense then called Kang Hyen, a Korean interpreter who was present 
during the interrogation and the ta.king of Brill 1s confession, who stated 
that he did not see Hass remove his coat or threaten B;rill. (R 68,69,70). 
Agent Hass was then recalled to the witness stand and he testified that 
Brill had not.requested a lawyer (R 70,72); 'that Hass did not threaten 
Brill, call_ him names, or take his coat off...at acy- time Brill was in his 
presence (R 70,71,72); and that there were witnesses present on each 
occasion that he and Brill were together.CR 72). Brill's confession 
was then admitted as Prosecution's Exhibit 13, over objection by defense 
(R 87). 

He stated'· in substance that on 3 March 1948, he and Brown, as train 
guards, boarded a freight car at Sobinggo siding, Seoul, Korea, and at 
the first stop Kim and Kang boarded· the car. He further stated that 
Kang conmitted an act of sodomy on him and he pushed Kang off the moving 
train. He also stated that he (Brill) threw Kim off' the train. · 

4. For the defense. 

The accused Brown, atter explanation of his rights as a witness in 
his own behalf', elected to testify under oath. (R 88). He stated that-.he 
was assigned -·as a train guard on a freight car, loaded with lumber, which 
was leaving f'rom Camp Sobinggo, Seoul, Korea (R 89); tba.t at a station, 
the name of which he did not remember, two Korean boys got on the car 
(R 90) • He stated that as soon as the Korean boys entered the car he 
went to sleep and slept continuously-, except for once or twice when he 
woke up for an instant, until the train reached Chun Chon. During the . 
rema.imer of the trip he did not see the Korean boys again. He denied 
having thrOffll either of them ott the·train, or assisting or seeing 
anyone do so. He denied striking or n1aying a bani" on the Korean boys
(R 91) •. . ' . ·. 1 - . 

The de.tense presented several 'Witnesses -who stated that Brill could 
read and write very little (R 78,80,84) •. Agent Hass ..-as called as a 
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Witness :for the defense and stated that Brill read his pretrial state
ment and was asked if he had read and understood it, to which he replied, 
•Yes•; that in the presence of Captain Harry J. White., Brill was again 
asked if he had read and understood the statement, to which he replied 
again in the affirmative; .and that he was then sworn by Captain White, 
and signed the statement (R 86). 

The court explained to the accused Brill his riehts as a witness 
and he elected to remain silent. 

5. Diseussion. 

a. Specification, .Charge I. 

Both accused were jointly charged with wrongfully and unlawfully 
enticing and talcing two Koreans on board a train for the purpose and 
with the intent of committing sodomy thereon. The accused Brown was 
found not guilty of this specification. The evidence established that 
the alleged victims were called by Brj.11 and asked to get on board the 
train, which they did. There is evidence that Brill subsequently solicited 
Kim Kyung Sun to commit sodomy but Kim refused, and also evidence that 
Kang Hyeng Sik was compelled to commit ·an act of sodomy on Brill. It 
can be .presumed from such facts that the victims were enticed on board 
the train for such purpose. Wrongfully taking or enticing the nµ.nors 
on board a train for the purpose of committing sodomy is an offense 
under Article of War 96 (CM 273879,· Simpson, 47 BR 99,109). 

b. Specification 2, Charge n (Assault with intent to do 
bodily harm) • 

The evidence was sufficient to sustain the findings of guilty as to 
both accused on this specification. It was established by the testimony 
of prosecution witness·, Kang Hyeng Sile, that at the time and place alleged 
accused Brill grasped him by the hands and that accused Brown grasped his 
f'eet and threw him from the moving train to the ground. Accused Brown 
denied any part in the transaction. Accused Brill in his pretrial state
ment stated that he shoved Kang Eyeng Sile off the train with one hand and 
the butt of his rifle. He also stated that accused Brown was asleep and 
did not participate in the act. Such statement is not evidence for or 
against accused Brown (22 CJS 1333). It was for the court to determine 
the credibility of the witnesses and the weight of the evidence and it 
chose to believe the testimony of Kang Hyeng Sik. 

The intent to commit bodily harm can be inferred from the manner 
in which the act was committed and the will.ful and wanton nature of 
the act. Bodily harm could well be anticipated and the fact that through 
no fault of accused serious bodily harm did not actually result will not 
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negative the implied intent. The evidence did establish that the wrist 
of the victim was injured. 

It is noted that the name of the victim is alleged as Kang ~ 
Sile in Specification 2 of Charge II., and as Kang Hyun Sik in the Speci
fication of Charge I. The evidence establishes his· correct name as 
Kang Hyeng Sile (R 7). The variance is immaterial and accused was not 
misled thereby. There was no objection by accused to such misnomer. 
The doctrine of idem sonans is applicable (Sec 1047., p.1842., Wharton• s 
CrjJnina,l Evidence, 11th Ed). 

c. Specification, Charge III (Murder). 

With respect to this specification the evidence introduced is in
sufficient to sustain the finding of guilty as to accused Brown but 
is legally sufficient to sustain the findings of guilty as to accused· 
Brill. 

It was established by prosecution witnesses that deceased, Kim 
Kyung Sun, was on the train during the night in question. His dead 
body was subsequently found on the side of the railroad track at about 
the place where accused Brill stated he threw him from the train. That 
the victim was thrown from the train by Brill was established only by 
the pretrial statement of accused Brill that he threw Kim Kyung Sun off 
the moving train. In this statement he says that accused Brown was 
asleep at the time. Pretrial statements ma.de by Brown were not admissible 
to establish the guilt of Brill., nor were the pretrial statements of Brill 
admissible to establi.sh the guilt of Brown. In his pretrial statements 
and on the witness stand accused Brown denied taking any pa.rt in the 
offense but did state that the victim was on board the train. 

The fact that Brown may have been present at the scene, during 
the course of the official performance of his duties, is not sufficient 
to establish that he was a principal in the cormnission of the offense 
(CM 238485., Rideau., 24 BR 263, 272., 273). There is no specific 
evidence that he aided or abetted in the commission of the offense 
alleged in this specification. He testified that he was sleeping 
at the time. True he aided in throwing the other victim from the 
train but unlilce the case of CM 268994., Fowler., 4 BR (ETO) 337., 3 
Bull·JAG 284., or CM 273817., Johnson., 6 BR (ETO) 291., there was no pre
conceived plan with reference to the deceased victim in which accused 
Brown participated. The homicide was not cormnitted by Brill pursuant 
to a common purpose or as a natural or probable consequence thereof. 
Official duty required Brown to be on the car. He was found not guilty 
of taking the victim on the train. Although not evidence against this 
accused, it is to be noted that Brill exonerated Brown in his pretrial 
statement. Such facts do not warrant a finding that Brown participated 
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in., or was guilty or, the homicide (l Bull JAG 24, CM 221019., Goodman., 
49 BR 12,3; CM 283439, ~., 12 BR (ETO) 239.,252-256). 

The' act of accused Brill in pushing deceased .from the moving train 
,ras willful and deliberate from which legal malice can be inferred• 
.Accused Brill DD1st have been aware that great bodily injury or death 
might result. Although the deceased ma.y have been on the train without 
proper military authority., he had been inn.teci b7 accused Brill to come 
on the train and there was no legal justification tor ejecting hiJn from 
the train in the manner inwhic~ it was done. 

. lfl,,[(1
Even it it be assumed that the deceased we-re a trespasser the will.ful 

·or wanton act of pushing him from the moving train wa.s not justifiable 
(Cl( 255162., Lucero., .34 BR 47 .,52). Trespassing on property., though -.rong
.tul.., is not sufticient provocation to just:try a homicide and to reduce 
it to voluntary- manslaughter (Sec 426, p.663., .Sec 822., p.lll3, Sec 6,38., 
p.873., Wharton's Cr:iJllinal Law., 12th E:i). , _ 

Malice aforethought exists when there is knowledge that the act 
,which causes death will probably cause death of or grieTOUs bodily' hara· 
to the victi.11, although such knowledge is accompanied by il'ldifference 
whether death or grievous bodily harm .is caused or not. (Par 148, liCM 
1928; _Sec ·440., p.676., Wharton's C"'1minal Law., 12th Ed). The deliberate., 

· premeditated eviction or Kim~ Sun_ froa a moving train onto rugged 
terrain -was an act which possesses inherent:cy- the elements of cr1rn1nality 
necessary to sustain the murder charge (CK ·273817, Johnson., 6 BR (ETO) 
291,296). . 

The cause of death was established b;r medical testilllon;y as follows z · 

•The body' was that of a young Korean male whom I judged to be 
aboa.t 13 to 15 years of age•. It had apparently receiTed some 
sort of injur,y or bld'it" which caused a laceration over the left 
eye and a hemorrhage deep in the scalp. 

, 
11 '1'here was no l'racture of the skull., btlt there was a hemorrhage., 
a Tf!r7 tine dittu.se type., -over the left frontal portion ot the 
bra.in as well as deep within the lpf't hemisphere of the brain. 
Bo'l'eYer., ·the most lethal hemorrhage was in one portion called 
the medulla, which governs the heart action and respiration. 

· •_Qt the latter hemorrhages there were three. The most lethal., 
perhalls, was in the area of the respiratory center alld definitely 

·contributed-to death. This was identified b;r gross inapeetion
and. ,also umer the microscope. · 

•These _things were grossly visible and· in addition Tera as
certained 1lhen studied uDier a microacope in the slides prepared 
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of all of these regions. Hemorrhages,- very fine., petechial., 
hemorrhages, were apparent throughout both hemispheres of the 
brain, and there were many numerous hemorrhages in the medu11a. 

•Now those are anatomical injuries. Of those., those of the 
medulla would lead to cessation of heart action and respira
tion. Therefore, from a physiological angle, such a man dies 
from asphyxia, which were our findings in this case.a (R 31) 

The medical officer did not testify that the trauma ~astained by 
accused could have been caused. by being thrown to the ground from a 
moving train, nor was there evidence that the trauma causing death was 
sustained by the deceased at the time he was thrown .f'rom the train. 
It is not believed that medical testimony was necessary to establish 
that this trauma could have been caused by the fall sitx:e the court can 
find that a trauma to the head such as testified to by the medical 
witness was a natural and probable consequence of being thrown from 
the train., without resort to expert testimony. The cause of the death 
through the acts of accused may be shown by circumstantial evidence. 

""The general rule in homicide is that the criminal agency -
the cause of death, the second element of the corpus delicti, -
may always be shonn by circumstantial evidence. '.Criminal agenc7 
is sufficiently shown where a dead body- is found with injuries 

, apparently sufficient to cause death, under circumstances which 
exclude inference of accident or suicide; or in such a place as 
it could not probably get without human agency; - -." (Sec 872, 

:miarton Cr. Ev. 11th Ed.) 

The victim was· apparently in good health when he boarded the train and 
the injuries in qiestion, according to the medical officer, were such 
as to indicate they were caused by contact with the ground. 'While it is 
possible that the victim may have sustained these fatal injuries from 
other causes after being thrown from the train such conclusion is not 
probable. Kang Hyeng Sile was thrown from the train at about 7:30 p.m. • 
Kim Kyung Sun was thrown from the train at approximately the same time. 
His body was found the next day at about 10:00 a.m. by the side ot the 
tracks near the place it was thrown off. lledical testimony indicates 
death was almost simultaneous to the time the trauma. was sustained. 
There is no evidence indicating· how long deceased had been dead when 
his body was found but the evidence does show that it was "Tery stitf'11 

when examined at about 3:00 p.m. o.f' the same day. This would indicate 
that death occurred a munber of hours earlier. These facts were sufficient 
to warrant the finding that the trauma causing death was sustained as a 
result o.f' being pushed from the moving-train. 
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An autopsy protocol on the body of 1tJCim Kyun Sun11 was i..'ltroduced 
in evidence by prosecution without objection by defense. This protocol 
was identified by the medical officer who made it. The medical officer 
who prepared the autopsy protocol also testified as to the cause of · 
death. Certain parts of the autopsy protocol were inadmissible, viz,_ 
the statement as to the place and date of death, and that part of the 
clinical abstract which states deceased., had reportedly been killed 
following an attack at the hands of military personnel after which he 
was thrown from a Korean train (CM 323197, Abne~, 72 BR 149,158). This, 
however, does not constitute substantial error in view of all the 
evidence in the case. 

Pretrial statement of accused Brill. 

· There wae no error in admitting into evidence the pretrial state-'. 
ment of accused Brill (Pros Ex 13). Altaough this accused sought to 
establish that the statement: was involuntary, his testimony was directly 
contradicted by prosecution witnesses~ The court could determine the 
credibility of the witnesses. llhile defense introduced several witnesses 
to establish that Brill could not read, in order to show that_ he did not 
read the statement before he signed it, it appeared that the content of 
the statement was a transcript of answers.given by accused in response 
to questions propounded. Even had accused not signed the statement such 
transcript of his oral statements would have been admissible. 

11Prior to the trial accused ma.de a statement to the officer 
who investigated the charges 'llllder Article of liar 70. Some of 
the language was rephrased by the investigating officer. Prior 
to giving the statement, accused was warned of his rights. 
Article of War 24 and Article of War 70 were read to hilll by the 
investigating officer. The statement was recorded on a stenotype 
by Corporal Inga B. Anderson, WAC. He read the typewritten · 
transcript prepared by her, made certain minor changes in the 
language, after which he stated that it was correct. He declined 
to sign the statement, until it had been discussed with his 
civilian counsel. It was never signed. The lack of a signature 
is immaterial, since a confession may be either oral or.written. 
The vital question presented to the court was whether the con-
f ession was voluntary, and.whether the transcript accurately 
recited the rubstance of accused's statement. whether the 
transcript was the statement of the accused is a question of 
probity. 'Whether it was voluntary is a question of admissibility. 
A mixed question of law and.fact was thereby presented."(GM 273879, 
Simpson, 47 BR 110) 

Pretrial statement of accused Brown. 

There was no error in admitting into evidence the pretrial statezoonts 
(Pros Exs 10,12) of accused Brown. The voluntary nature of the statements 
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was contested and it was for the court to determine the credibility of 
the wh,nesses. In view of the fact that this accused gave sworn testimony 
SQbstantially as set out in his pretrial statement~ the rights of the 
accused could not have been prejudiced by the admission of such statements. 
It appears, hovrever, from one of the pretrial statements (Pros Ex 12) 
that accused was asked if he had ever been tried by a military or civil 
court. He responded that he had been tried by two summary courts for 
being drunk and disorderly in barracks. It was error to admit this part 
of such statement into evidence. After the findings, there was evidence 
of one previous conviction (Pros Ex 14) which apparently was one of the 
trials referred to by accused in his statement. In view of all the 
circwnstances, the error does not warrant a disapproval of the finding 
although it may warrant a reduction.of the sentence. 

6. The accused Brill is 20 years of age. He enlisted in the Arrey 
on 5 January 1945 and nas separated on 17 December 1945. He reenlisted 
in the regular Army- on 25 April 1946 for a period of three years. The 
review of the 7th Infantry Division Judge Advocate states: "His military 
record shOYrs one AWOL for three days, ~- * otherwise, he has no record of 
previous convictions, and he appears to have no civilian police record. 11 

A report of psychiatric examination made 20 April 1948 indicates accused 
has an AGCT score of 91, a mental age of 12 years and 6 months and an 
ability to distinguish right from wrong. He was diagnosed as a pathological 
and anti-social personality, chronic, severe, manifested by refusal to 
accept responsibility for his own conduct, and an inability to experience 
arry enotional pleasures in life except those which meet his own immediate 
personal satisfaction. The report of the investigating officer indicates 
he attended school for five years and that he completed an Army literacy 
school in 1947 at XXIV Corps University, Seoul, Korea~ 

Accused Brown is 22 years of age. He enlisted in the regular Arrrr:, 
on 25 April 1946 for three years, at which time he had eleven months 
prior military service. There was evidence of one previous conviction 
by summary court-martial for being drunk and disorderly in quarters. A 
report of psychiatric examination made 21 April 1948 indicates accused 
has an IQ of 73, and a mental age of 10 years (borderline mental 
deficiency). He was diagnosed as a pathological and schizoid personality. 

7. The court was legally constituted and had jurisdiction of the 
persons and the offenses. No errors, except as herein noted, injuriously 
affecting the substantial rights of either accused were committed. In 
the opinion of the Board of Review, the record of trial is legally 
sufficient to support all findings of guilty except the words 11and 
Private First Class Kelly Brown, Headquarters Company, 1st Battalion, 
31st Infantry Regiment, acting jointly and in pursuance of a common 
intent, 11 .of the Specification of Charge III, legally sufficient to support 
the sentence as to accused Brill, and to warrant confirmation thereof; 
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legally sufficient to support only so mu.ch of ·the sentence as to 
accused Brovm as provides for dishonorable discharge, forfeiture of 
all pay and allol'Tances du_e or to become due, and confinement at hard 
labor for one year. A sentence to death or imprisonment for life is 
mandatory upon conviction of~ violation of Article of War 92 (Charge 
III and its Specification). 

- tltf:!/k/Z~ , Judge Advocate 

<9, o.t)'~udge Advocate 

> ,1,.
trw- i.v :·./C./( , Judge Advocate

-,-J'-1..";..:J_lll, ...... . fo...-(.=,.,v-·r-,-......, }..,6-_--""--J ts,,,...,,, 
I 
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JAGH CM 331601 1st Ind 

JAGO, Department of the Arnzy-, Washington 25, D.C. 14 SEP 1948 

TO: The Secretary of the Arnzy-

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted for your action the record of trial and the ~ 
opinion of the Board of Review in the case of Private First Class 
James H. Brill (RA 36931100), Headquarters Company, 1st Battalion, 
31st Infantry Regiment, and Private First Class Kelly Brown (RA 38568847), 
Headquarters Company, 1st Battalion, 31st Infantry Regiment. 

2. Upon joint trial b:Y general court-martial of Privates First 
Class Brill and Brown, Brill was found guilty of wrongfully and unlaw
fully enticing and taking two minor Korean boys., Kang Hyeng Sik and 
Kim Kyung Sun, on board a train ,ti.th intent to commit sodomy, in viola
tion of the 96th Article of war; of committing an assailt with intent 
to do him bodily harm upon Kang Hyeng Sik by throwing him from a moving 
train, in violation of the 93d Article of War; and of the murder of Kirn 
Kyung ·Sun by throwing him from a moving train, in violation of the 92d 
Article of -War. He was sentenced to be hanged by the neck until dead, 
all members of the court present at the time the vote was taken concurring 
in the sentence. The reviewing authority approved the sentence and for-

•warded the record of trial for action pursuant to Article of War 48. 
Brown was also found guilty of murder and was sentenced to dishonorable 
discharge., total forfeitures, and confinement at hard labor for life. 

. . 
3. I concur in the opinion of the Boarq of Review that the record 

of trial is legally sufficient to support all findings of guilty and 
the sentence and to warrant confinnation of the sentence as to Brill. 

The evidence shows that after enticing two Korean boys onto a 
train and after attempting to force them to commit sodomy on him, Brill 
threw both from the train while it was moving., and thus killed one of 
them. Although the evidence is clear that he threw the deceased from 
the train viithout provocation., there did not appear to be any specific 
purpose to kill. The other victim thrown from the train shortly prior 
to the time deceased was t~own was unharmed except for a slight wrist. 
injury. 

I recomm.end that.the sentence as to Brill be confirmed but commuted 
to dishonorable discharge., total forfeitures., and confinement at hard 
labor for twenty-five years, that the sentence as thus commited be 
carried into execution and that a United States penitentiary be designated 
as the place of confinement. 



--------------------------

4. Inclosed is a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry the foregoing recommendations into 
effect, should they meet with your approval. 

3 Incls THOMAS H. GREEN 
1 Record of trial :Major General 
2 Draft of letter for The Judge A.dvocate General 

sig S/A 
3 Form of Executive action 

(GCMO 179, 15 October 1948). As to Brill. 



DEPART1'.ENT OF THE ARMY 
In the Office of The Judge Advocate General 

i1ashington 25, D. C. 

JAGH CM 331601 20 August 1948 

U N I T E D S T A T E S ) 7TH INFANTRY DIVISION 

Trial by G.C.M., convened at Seoul, ~- ) 
)
) Korea, 7,8 and 11 May 1948. Brill: 

Private First Class JAMES H. ) To ~e haneed by the neck until dead. 
BRIIJ., RA 3693llOO, and Private ) Brown: Dishonorable discharge and 
First Class KELLY BRCi.W, RA ) confinement for life. United States 
38568847, both of Headquarters ) Penitentiary, McNeil Island, 
Compan;,y, 1st Battalion, 31st ) Washington. · 
Infantry Regiment. ) 

HOLDING by the BOA.RD OF REVmf 
HOTTENSTEIN, \'lOLFE, and LYNCH,"' Judge Advocates 

l. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review. 

2. The accused, Private First Class Kelly Brown (RA 38568847), 
Headquarters Company, 1st Battalion, 31st· Infantry Regiment, was tried 
jointly with Private First Class James H. Brill; (RA 369JllOO, Head
quarters Company, 1st Battalion, 31st Infantry Regiment, upon. the 
following Charges and Specifications: 

CHARGE I: Violation of _the 96th Article of War. 

Specification: (Finding of not guilty as to Brown) • . 
CHA.ROE II: Violation of the 93rd Article of War. 

Specification 1: (Nolle Prosequi) 

Specification 2: In that Private First Class James H Brill, 
Headquarters Compan;,y, 1st Battalion, 31st Inf'.antry Regi-

. ment, and Private First Class Kelly Brown, Headquarters 
Compan;,y, 1st Battalion, 31st Infantry Regiment, acting 
jointly and in pursuance of a common intent, did, between 
Chong Yang Ni, Korea, and Clnm Chon, Korea, on or ·about 
3 March 1948, with intent to do him bodily harm, connnit 
an assault upon Kang Hyeng Sik, by vn.llfully and feloniously 
throwing him off a moving train. 

CHARGE III: Violation of the 92nd Article of \Tar. 

Specification: In that Private First Class James H. Brill, 
Headquarters Company, 1st Battalion, 31st Infantry Regiment, 
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and Private First Class Kelly Brown, Headquarters Company, 
1st Battalion, 31st Infantry Regiment, acting jointly and 
in pursuance of a coI!llll.on intent, did, at Pal Mi Ree, Korea, 
on or about 3 March 1948, vrith malice aforethought, will.:. 
fully, deliberately, feloniously, unlaw:t'ully, and with 
premeditation, kill one Kim, Kyung Sun, a human being by 
throwing him off a·moving train. 

Accused pleaded not guilty to all Charges and Specifications. He was 
found guilty of all Charges and Specifications except Charge I and the 
Specification of Charge I, on each of which he was found not gullty. 
There was evidence of one previous conviction by summary court-martial. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard 

_labor for the term of his natural life. The reviewing authority approved 
the sentence, designated the United states Penitentiary, McNeil Island, 
Washington, or such other place as the Secretary of the Army nay direct, 
as the place of confinement, and forwarded the record of trial for 
action under Article of Uar .5o½. · 

3. Evidence for the prosecution is summarized as follows: 

On 3 March 1948, accused, Privates First Class Brill and Brown, 
both of Headquarters Company, 1st Battalion, 31st Infantry Regiment, 
were assigned to duty as train guards on a freight car loaded with 
lumber scheduled to.be moved from.Camp Sobinggo, Seoul, Korea, to 
Chun Chon, Korea (R 89, Pros Exs 10,12). .After drawing rations, they 
boarded the train (Pros Elcs 10,12). lihen the train arrived at Chong 
Yang Ni, Brill called Kim Kyung Sun and Kang Hyeng Sik, two Korean 
boys, who were playing nearby and asked them to get on the car (R 7,14, 
17). Kim was fifteen years of age by Korean computation and Kang was 
approximately the same age (R 17,29). After Kim and Kang got on the 
freight car, the accused Brown appeared (R 8). Both Brill and Brown 
offered the boys food and drink, which they accepted (R 8,14). As the 
train began to move out of the Chong Yang Ni station, Kang and Kim 
asked accused where the car was going (R 8), to which they replied, 
11 It doesn't go any place" (R 8). As the train moved along, the Koreans 
stated in very definite terms that they wanted to get off the train, 
whereupon the accused told them that they could get off at the next 
station (R 9). Upon arrival at the next station, however, the accused 
refused to let the boys leave the freight car (R 9,17) and promised them 
that if they would go to Chun Chon, the train's destination, they would 
give them food and a ticket to return to Seoul, Korea (R 9). 

Brown, by gestures, showed Kang that he desired to have Kang perform 
an act of sodomy per os on him, but Kang refused (R 10,ll). Brill 
attempted to compel Kim to commit an act of sodomy per os on him, but 
Kim refused (R 10,ll). Brown, with Brill standing by, threatened the 
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Koreans with a carbine, in order to compel them to perform the act of 
sodomy upon them, but to no avail (R 10,18). Brown continued to attempt 
an act of sodomy upon Kang, but apparently the act was not conswmnated 
(R 10,11,16). Brown then grabbed Kang by the neck and proceeded to choke 
him (R 10). At the same t:i.roe Kang saw Brill choking Kim (R 17,18). Kang 
pretended to be unconscious or 11dead11 as Brill looked at him with a 
flashlight. Brill grasped Kang by the hands and Brown grasped his feet 
and, as the train was moving between Chong Yang Ni and Chun Chon, they 
threw Kang from the freight car (R 10,11.,17). 

Fortunately, the injuries Kang received as a result of the fall 
were minor., and he proceeded to the next railroad station., where he 
informed the stationmaster and a Korean Constabulary guard of his 
experience (R 12). Kang stayed there overnight.and the next morning 
he and the Constabulary guard rode a train towards Chun Chon (R 12). A.s 
they proceeded they observed a body at the bottom of a steep embankment 
adjacent to the railroad tracks, and after stopping the train, got off 
and observed the body (R 12). Kang identified it as the body of Kim 
Kyung Sun (R 12.,13). Kang then proceeded to Chun Chon and there identified 
Brill and Brown as the tY,o soldiers who were on the freight car with him 
and Kim when the acts heretofore related occurred (R 16.,17,18). 

On the afternoon.of 4 March 1948, 1st Lieutenant George A. Roberts., 
ID, viewed the body of Kim, where it was lying face dovm in a shallow 
ditch at the base of a steep incline below and parallel to the railroad 
tracks south of Chun Chon (R 21,22). Pictures were taken of the body 
(R 24.,25; Pros Exs 2,3,4,5,6). The body was fully clothed and a small 
laceration over the left eye was clearly visible (R.24). Lieutenant 
Roberts pronounced the boy dead and had the body removed to the 2nd 
Battalion area., Camp Chun Chon., Korea (R 23). The following day the 
body was taken to the 34th General Hospital for an autopsy (R n). 

Pictures of deceased (Prosecution~s Exs 2,3,4,5,6) were identified 
by Kang as those of Kim (R 13). On 5 March 1948 Kim Sun In., the father 
of Kim Kyung Sun., identified the body as that of his son and claimed it 
for burial (R 28,29). 

Captain Ernest B. Mullinaux., MC, performed an autopsy on Kim Kyung 
3un (R 30). The autopsy report was admitted in evidence as Prosecution 
Exhibit 11., without objection by the defense (R 32). Captain Mullinaux 
testified that his examination of Kim's body revealed that he was a 
Korean male of approximately thirteen to fifteen years o:r·age; that 
he had received an injury which caused a laceration over the left eye 
and several hemorrhages deep in the scalp., the most lethal hemorrhage 
being in one portion of the scalp called the medulla., which governs the 
heart action and respiration (R 31). Captain llullinaux also testified 
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that the cause of death was asphyxia, resulting from the hemorrhage 
to this portion of Kim's head (R 31). 'ifhen Kim's clothes were removed, 
a wide area of abrasion, or "brush burn," on his chest, extending far 
down on his stoma.ch, was revealed (R 31). The deep laceration over 
Kim's left eye contained a quantity of dirt and gravel and there were 
several minor bruises on his body (R 32). There was no evidence that 
Kim had been submersed in water (R 32), and there was no evidence of 
mechanical. strangulation on Kim I s neck (R 33). Captain Mullinaux sfuted 
that in his opinion Kim was still al.ive when thrown from the train and 
that he died as a result of the injury or blow to his head., resulting 
in a hemorrhage to the medulla portion of his scalp (R 33,34). 

Accused Brown was questioned by Agent Hass, in the presence of 
others., on 5., 9 and 12 March. Hass testified that on each of these 
occasions he informed Brown of his.rights under the 5th Amendment to 
the Constitution of the United States and the 24th Article of War (R 34, 
35,38,39,47,48,49,50). Agent Hass specifically informed Brown· that if 
he made a statement it could be used against him :in court (R 51,52) 
and that if he was convicted of murder under the 92d Article of War as 
a result of the statement., the verdict would be either a life sentence 
or execution (R 52). The accused Brawn took the stand as a witness., 
after being properly informed as to his rights as a witness., to refute 

• the fact that he had made the statement voluntarily (R 40). He testified 
that Agent Hass told him that he was not trying to convict him but to 
help him; that Agent Hass warned him of his rights under the 24th Article 
pf War.. just before ma.king his statenent., but not prior to that time. 
He further testified that Agent Hass told him that if he told the truth 
he would !"get off a lot easier" and that if he lied Hass would "get" him. 
for perjury (R 42,43). Brown stated that he believed perjury meant 
lying and that it did not include the taking of the oath in connection 
with the telling of a lie (R 45). Brown testified that <?n 12 March Agent 
I{ass told him that Brill had admitted everything and stated that Brown 
might as well do the same (R 45) • Agent Hass was recalled to the .stand 
as a witness after Brown, and denied making any promises or threats to 
Brown (R 47., et seq). The two statements made by Brown on 9 March and 
12 Ma,.rch were admitted by the court as Prosecu~ion Exhibits 10 and 12, 
over objection by.the defense. 

. . 

In,,his pretrial statements Brown states that on 3 March 1948 he was 
present and awake during most of the time Kim and Xang were in the freight 
car. Brown identified Kang and the photographs of Kim as the two Korean. 
boys who rode on the train with him and Brill., and upon further question
ine stated-as follows: 

"Q• Now.,. after you left this station., what took place? Tell 
us the whole story? 

A. Well., sir., when it started getting dark., BRILL said he was 
going to throw the lit~e boys off t_he train., and I told , 
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him not to throw them off because he· could not beat the law. 
Wbile I was up at one end of the car., he threv one of them 
off the car., and then., later on, he threw the other one off. 
That is all there was to it. He threw them off., and we went 
on up to Chun Chon 

Q. \Thy did BRILL want to throw the boys off? 
A. I don 1t know., sir., unless he had a personal grudge against 

the Koreans. They attacked him one time while he. was on .,. 
guard. 

Q. Which boy did he throw off first., the little one who is 
still alive? · 

A. Yes., the one who ·is still alive. 

Q. Do you recall between which stations the boys were thrown off? 
A. No., sir., but it was only 3 or 4 minutes after he threw the 

first one off ~hat he threw the second one off. 

g. Was the train in uiotion when· he threw the first boy off? 
A. Yes., sir. 

Q. Was \he train in motion when he threw the second boy off? 
A. Yes., sir." (Pros Ex 12) , · 

Brill 1 s confession was admitted as Prosecution's Exhibit 13, over 
objection by defense (R 87,). 

He stated in substance that on 3 March 1948., he and BrO'Wll., as train 
guards, _boarded a freight car at Sobinggo siding, Seoul., Korea., and at 
the first stop Kim and Kang ;boarded the car. He further stated that 

. Karig committed an act of sodonv on him and he pushed Kang off the moving 
train. He also stated that he (Brill) threw Kim off the train. 

4. For the defense. 

The accused Brown., after explanation of his rights as a witness in 
his own behalf., elected to testify under oath (R 88). He stated that he 

·was assigned as a train guard on a freight car., loaded with lumber., which 
was leaving from Camp Sobinggo, Seoul, Korea (R 89); that at a station., 
the name of which he did not remember., two Korean boys got on the car 
(R 90). He stated that as soon as the Korean boys entered the car he 
went to sleep and slept continuously., except for.once or twice when he 
woke up for an instant., until the train reached Chun Chon. · During the 
remainder of the trip he did not see the Korean boys again. He denied 
having thrown either of them off the train, or assisting or seeing 
anyone do so. He denied striking or "laying a hand" on the Korean boys 
(R 91). 
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The court explained to the accused Brill his rights as a witness 
and he elected to remain silent. 

5. Discussion. 

a. Specification, Charge I. 

Accused Brown was acquitted of this Charge and Specific~tion and 
no comment will be made thereon. 

b. Specification, Charge II (Assault with intent to do 
bodily harm. ) 

The evidence was sufficient to sustain the findings of guilty of 
this Specification. It was established by the testimony of prosecution 
witness, Kang Hyeng Sile, that at the time and place alleged accused 
Brill grasped him by the hands-and that accused Brown grasped his feet 
and threw him from the moving train to the ground. Accused Brown denied 
any part in the transaction. Accused Brill in his pretrial statement 
stated that he shoved Kang Hyeng Sile off the train with one hand· and 
the butt of his rifle. He also stated that accused Brown was asleep and 
did not participate in the act. Such statement is not evidence for or 
against accused Brown (22 CJS 1333). It was for the court to determine 
the er.edibility of the witnesses and the weight of the evidence and it 
chose ·to believe the testimony of ~ang Hyeng Sik:. 

The intent to commit bodily harm can be inferred from the manner 
in which the act was committed and the willful and wanton nature of 
the act. Bodily harm could well be anticipated and the fact that through 
no fault of accused serious bodily harm did not actually result will not 
negative the implied intent. The evidence did establish that the wrist 
of the victim was injured•. 

It is noted that the name of the victim is alleged as Kang~ · 
Sile in Specification 2 of Charge II, and as Kang Hyun Sik in the Speci
fication of Charge I. The evidence establishes his correct name as 
Kang Hyeng Sik (R 7). The variance is immaterial and accued was not 
misled thereby. T:q,ere was no cbjection by accused to such misnomer. 
The doctrine of idem sonans is applicable (Sec 1047, p.1842, Wharto~•s 
Criminal Evidence, 11th Ed). 

c. Specification, Charge III (Murder). 

The evidence is legally insufficient to sustain the findings of 
guilty of this Specification. 

It was established by prosecution witnesses that deceased, Km 
Kyung Sun, was on the train during the night in question.· His dead 
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body was subsequently found on the side of the railroad track at about 
the place where accused Brill stated he threw him from the train. That 
the victim was thrown from the train by Brill was established only by 
the pretrial statement of accused Brill that he threw Kim Kyung Sun off 
the moving train. In this statement he says that accused BrOv'm was 
asleep at the time. Pretrial statements made· by Brown were not admissible 
to establish the guilt of Brill, nor were the pretrial statements of Brill 
admissible to establish the guilt of Brown. In his pretrial statements 
an,d on the witness stand accused Brown denied taking any part in the 

·, offense but did state that the victilll. was on board the train. 

The fact that Brown may have been present at the scene, during the 
course of the official performance of his duties, is not sufficient to 
establish that he was a principal in:the commiss!on of the offense (CM
238485, Rideau, 24 BR 263,272,273). 'There is no specific evidence that 
he aided or abetted in the conmussion of the offense alleged in this 
specification. He testified that he was sleeping at the time. True 
he aided in throwing the other victim from the train but unlike the case 

· -.of CM 268994, Fowler, 4 BR (ETO) 337, 3 Bull JAG 284, or CM 273817, 
Johnson, 6 BR (El'O) 291, there was no preconceived plan'vnth reference 
to the deceased victim in which accused Brown participated. The homicide 
was; not committed by Brill pur5:1ant to a common purpose or as a natural 
or probable consequence thereof. Official duty required Brovm to be on 
the car. He was found not guilty of taking the victim on the train. 
Although not evidence against this accused, it is to be noted that Brill 
exonerated Brown in his pretrial statement.. Such facts do not warrant 
a finding that Brown participated· in, or was guilty of, the homicide 
(1 Bull JAG 24, CM 221019, Goodman, 49 BR 123; CM 283439, Davis, 12 BR 
(ET0) 239,252-256). -

Pretrial statement of accused Brown. 

There was no error in admitting into evidence the pretrial statements 
(Pros Exs 10,12) of accused Brown. The voluntary nature of the statements 
was contested and it was for the court to determine the credibility of 
the witnesses. :.i;n view of the fact that this accused gave sworn testimony 
substantially as set out in his pretrial statements, the rights of the 
accused could not have been prejudiced by the admission of such statements. 
It appears, however, from one. of the pretrial statements (Pros Ex: 12) 
that accused was asked if he had ever been tried by a military or civil 
court. He responded that he had been tried by two summary courts for 
being drunk and disorderly in barracks. It was error to admit this part 
of such statement into evidence. After the findings, there was evidence 
of one · previous conviction (Pros Ex 14) which apparently was one of the 
trials referred to by accused in his statement. In view of all the 
circumstances, the error does not warrant a disapproval of the finding 
although it may warrant a reduction of the sentence. 
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6. Accused Brown is 22 years of age. He enl.isted in the regular 
Army on 25 April 1946 for three years, at which time he had eleven 
months prior military service. There was evidence of one previous 
conviction by summary court-martial for being drunk and disorderly in 
quarters. A report of psychiatric examination ma.de 21 April 1948 
indicates accused has an IQ of 73, and a mental age of 10 years (border
line mental deficiency); He was diagnosed as a pathological and schizoid
personality. 

7. The court was legally constituted and had jurisdiction of the 
person and offenses. For the reasons stated the Board of Review is of 
the opinion that the record of trial is legally sufficient to support 
the findings of guilty of Charge II and Specification 2 of Charge II, 
legally insufficient to support the findings of guilty of Charge III 
and its Specification and legally sufficient to support only so much 
of the sentence as provides for. dishonorable discharge, forfeiture of 
all pay and allowances due or to become due and confinement at hard labor 
for one year at a place other than a penitentiary. 

_..i.(D_i;;.;s;.;;sen;.;;·;;.t.;,i)~-----' Judge Advocate, 
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JAGH CN 331601 

U N I T E D S T A T E S ) 7TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at Seoul, 
) Korea, 7,8 and 11 May 1948. Brill: 

Private First Class JAMES H. ) To be hanged by the neck until dead. 
BRILL, RA 36931100, and Private ) Brown: Dishonorable discharge arld · 
First Class KELLY BR01iIN, .RA ) confinement for life. United States 
38568847, both of Headquarters ) Penitentiary, McNeil Island, 
Company, 1st Battalion, 31st ) Washington. 
Infantry Regiment.. ) 

DISSENTING OPINION BY 
LYNCH, Judge Advocate 

I dissent to the conclusions of the majority that the findings 
of guilty of Charge III and· its Specification and the sentence insofar 
as they pertain to Brovm are not supported by the record of trial; and 
am of the opinion that the record of trial is legally sufficient to 
support the findings of guilty of the Specification of Charge III ani 
the sentence as to the accused Brawn. The record of trial shows that 
the two accused in this case committed assaults upon the two Koreans 
involved w;.lth an intent to commit sodomy, and in the case of Brill, 
ther'e is evidence that an act of sodomy was consummated. It would 
appear that in the pursuance of. their unnatural desires the two accused 
act'9d in concert. Thus ,it is shown that Bi-awn.threatened the two 
Koreans with a carbine in order t.o compel them to perform an act of 
·sodomy upon himself and Brill. At a time subsequent to the completion 
of their umatural pursuits there is evidence that sh01rs the two accused 
grasped the Korean, Kang, and threw him from the train. A short time 
later, according to the evidence adduced by the prosecution, the accused 
Brill actine alone, seized the Korean, Kim, and thre~ him from the train, 
thereby causing his death. On this statement of facts I am of the 
opinion that the accused Brown has been legalJ.y convicted of the murder 
of Kim. . · 

I find that the law applicable to this factual situation is stated 
in CM 321915, Mccarson et al., 70 BR 411,418-19, as .follows: 

"For one to stand by sympathetically in the presence of a 
vicious onslaught upon the person of anotlier by his associates, 
without resentment toward his acting confederates and without 
concern for the victim, knowing or having reason to know that 
the aggression he is witnessing may run the gamut of violencei 



extending to attempted robbery, murder, or other heinou·s 
crime, is in itself evidence from which the triers of 
fact may fairly infer that he lent his approval to and 
cooperated in the particular assault committed (CM 285969, 
Sanders, 10 BR (ETO) 255,266; CM 390447, Dale, 29 BR (ETO) 
129,1.34; People v. M'a.rtin, 12 Cal. (2d) 4~85 P (2d) 880, 
883; State v. Knee91:, 232 Iowa 21, 3 N.W'. (2d) 611,615; 
People v. Marx, 291 Ill. 40, 125 N.E. 719, 722; 9 Halsbury1s 
Laws of England (2d Ed) 30, note h). By virtue of Section 
332 of the Federal Criminal Code Tl& u.s.c. 550), which is 
applicable here, a principal in the second degree at common 
law, that is, an aider and abettor, becomes a principal in 
the first degree a.nd, as such, is as criminally responsible 
for the acts of his confederates as though he had committed 
them himself (CM Sanders, supra). 11 

In this case where the evidence shows that Brown actively 
participated in assaults with intent to commit sodo:nv upon the two 
Korean boys and actively participated in throwing Kang from the train, 
I also believe that Brill.1 s subsequent act of throwing Kim from the 
train was a natural or probable.consequence of the prior concerted 
action. In.this view of the case likewise Brown is guilty of murder: 

11 But where two or more persons acting with a common intent 
jointly engage in the same undertaking and jointly collllllit an 
unlawful act, each is chargeable ·Vfith liability and responsibility 
for the acts of all the others., and each is guilty of the offense 
committed, to which he has contributed to the same extent as if 
he were the sole offender. And the co:rmnon purpose need not 
be to commit the articular crime which is con:m:Eted; il' two 
persons join in a pul"Eose to commit a crime, eac o em, IT 
actually or constructi-vely present, is not only guilty a.s a 
principal, if the other commits that particular crime, but he 
is also guilty of any other crime committed by the other in 
pursuance of the common purpose, or as a natural or probable 
consequence thereof. In order to show a comzm.utity of unlawful 
purpose it is not necessary to show- an express agreement or an· 
understanding between the parties. Nor is it necessary that 
the conspiracy or com:non purpose shall be shown by positive 
evidence; its existence may be inferred from all the circumstances 
accompanying the doing of the act, and from conduct of defendant 
subsequent to the criminal act; in other words, preconcert or a 
conmunity of purpose may be shown by circumstances as well as 
by direct evidence. 11 (16 C.J., sec. 115, p.128; 22 c.J.s• ., sec. 
87_a., p.15~_,__ cited inCM.273817, Johnson and Loper., 6 BR (ETO) 294) • 
{Unue?'scori.ng supp.Lied) _ 
Additionally from the circUJ1J,stances shown by the record and their 

joint action in throwing Kang from the train the court could find that 
it was their then present intention to perform the same act with 
respect to the deceased. 
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The prosecution has not shown that the accused Brown did not 
withdraw from this joint enterprise but Sllch a showing was not incumbent 
upon the prosecution (Workman v. state, 21 NE 2d 712). Mere inaction 
on the part of Brown after assisting int he ejection of Kang, coupled 
vrith Brill's act in throwing Kim from the train results in Brown's 
responsibility, vicariously, for Kim's death. Thus it is stated: 

11* * * the. responsibility of one who has counseled and advised 
the commission of a crime, or eneaged in a criminal under
taking, does not cease, unless within time to prevent the 
commission of the contemplated act he has done everything 
practicable to prevent its consummation. It is not enough 
that he may have changed his mind, and tried when too late 
to avoid responsibility. He will be liable if he fails within 
time to let the other party know of his withdrawal, and does 
everythnig in his power to prevent the commission of a crime.• 
(Peoplev. King, 30 Calif 2d 185, 85 Pac 2d 928,939) 

I concur in the other conclusions attained in the majority opinion. 

· IfA· r-1, ,·· · 1 , Judge Advocate-~------·-
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U\W Llt-Ri\ff!,uooE ADVOCATE GENUlf 'f 
UA\.i'V Of:PUrft'Jr.tt 

DEPA..'1'.n'J,lENT OF THE ARMY 
(101)In the Office of The Judge Advocate General 

V{ashington 25, D. C. 

JAGK-CM 331611 

UNITED STATES ) 
) 

v. ) 
) 

.Private JACK BEJINO ) 
(RA-17093132), Headquarters ) 
Detachment, 7810 Station ) 
Complement Unit. ) 

30 AUGUST 1948 

1ST U.S. INFANTRY DIVISION 

Trial by G. c. M., convened at 
Furth, Germany, 9 March 1948. 
Confinement for four (4) months 
and forfeiture of fifty dollars 
($50) per month for a like 
period. Post Stockade. 

OPINION of the BOARD OF REV'IE'i'f 
SILVERS, ACKROYD and LAJ-.1:NING, Judge Advocates 

1. ,The record of trial by general court-martial in the case of the 
above-named soldier has been examined in the Office of The Judge Advocate 
General and there found legally insufficient to support the findings and 
sentence, has now been examined by the Board of ReVi.ew and the Board sub
mits this, its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 61st Article o£ War (Finding of 
Not Guilty). 

Specification: (Finding of Not Gu.i}ty). 

CHARGE II: Violation o£ the 94th Article of War. 

Specifications In that Priv:ate Jack Bejino, Head-
. quarters Detachment, 7810 Station Complement 
Unit, did at Nurnberg, Germa.rzy-, on or about 2l 
January- 1948, lmowingly and wilfully misappropri

. ate a 3/4 ton 4x4, of the value of more than 
$50.00, property of the United States furnished' 
and intended for the military service thereof. 

He pleaded not guilty to all Specifications and Charges. He was found not 
guilty of Charge I and its Specification and guilty of Charge II and its 
Specification. Evidence of one previous conviction was introduced. He 
was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due., and to be confined at bard labor., 
at such place as the revi8'fting .authority might direct, for one year. The 
reviewing authority approved only so much o£ the findings of guilty of 
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the Specification of Charge II and of Charge II as involves a finding· 
that accused did, at the time and place alleged, wrongfully take and 
use a .3/4 ton 4x4, of the value of more than $50, property of the Unit
ed States, furnished and intended for the military service thereof, in 
violation of Article of War 96, and approved and ordered executed only 
so much of the sentence as provided for confinement at hard labor for . 
four months and forfeiture of fifty dollars per month for a like period. 
The result of trial was published in General Court-Martial Orders 
No. 155, Headquarters 1st United States Infantry Division, APO 1, 20-
llay 1948. 

J. The problem here presented is whether or not the findings as 
approved by ~he reviewing authority that accused did, at the time and 
place alleged, wrongfully take and use a 3/4 ton 4x4, of the value of 
more than $50, property of.the United States, furnished and intended for 
the military service thereof, in violation of Article of War 96, was 
lesser than and necessarily included in the offense of misappropriation, 
in violation of Article of War 94, as originally charged. 

The reviewing authority may approve only so much of a finding of 
guilty of a particular offense as involves a finding of guilty or a 
lesser included offense when in his opinion-the record of trial will 
support only the___lesser included offense {AW 47). 

The rule has been established that in order for. an offense to be 
properly considered a lesser included offense of that charged such or-. 
fense must not onl;{ contain at least one of the elements necessary to 
be proved in the offense charged but must also necessarily exclude any 
element not contained in the offense c~arged (CM 323728, Wester, 72 BR 
38.3; CM .3.3CY750, Pilgrim). 

. . 

Accused stands convicted as approved by the reviewing authority 
of wrongfully taking and using a motor vehicle, property of the United 
States, furnished and intended for the military-service, in violation 
of Article of War 96. This offense obviously includes the element of 
wrongful taking. A wrongful taking is not necessary to establish the 
offense of misappropriation with which accused was charged and of which 
the court found him guilty. Such conclusion was reached by the Board 
of Review in a similar case -~ CM 324805, Gatchalian, 73 BR 373), wherein 
it was stated: 

11 It may thus be concluded from the opinions cited
LCM 243287, Poole; 27 BR 321; CM 318499, ~, 67 BR 
3JJ,7that either the offense of misappropriation or that 
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of misapplication may be committ'.ld by acts which are in 
no way connected with taking by trespass, and 'Where the 
taking ot property was rightful or wrongful,or where 
there is no taking at all. 11 {Underscoring supplied) 

Inasmuch as the offense approved by the reviewing authority herein in
cluded an element not necessary to.sustain a conviction of the offense 
charged, the approved findings are unauthorized. 

4. For the reasons stated the Board of Review is of the opinion that 
the record of trial is legally insufficient to support the findings of 
guilty as approved by the reviewing autho.rity and the sentence. 

U~~~~~~~::3t;:::::!:~~':::::::-=~, Judge Advocate. 

-;......~.,e-,a-~,..:-w~~~,..,...,.--, Judge Advocate. 

\_.&2"~~~4~:2!::?:!~~:£'.-, Judge Advocate. 
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JAGK - CM 331611 1st Im 

JAGO, Dept. of the Arrrig, Washington 25, D. c. 

T0a The Secretary of the Arm:, 

1. Herewith transmitted for your aotion Ullder Article of War 50?, 
as amended by the a.ot of 20 August 1937 (50 Stat. 724J 10 USC 1522..) 
and the aot or l August 1942 (56 Stat. 732), is the reoord of trial in 
the ca.se of Private Jaok 13ejino (RA. 17093132 ), Headquarter• Detaobment, 
7810 Station Complement ¥nit• · 

2. I ooncur in the opinion of the Board of Review that the reoord 
of trial is legally insufficient to support the findings of guilty am 
the sentence e.Dd, for the reasons stated therein, recommend that the 
findings of guilty a.nd sentence be va.cated and that all rights, privilegea 
and property of which &(?CUSed ha.a been deprived by virt~e of aaid aentenoe · 
be restored. · 

3. Inolosed is a form of ao"""",_..~esigned to .oa.rry into effeot the 
reoomm.epdation hsreina.bove mad t meet with your approval.. · 

2 Inola THOMA.SH. GREEB • 
l. Record of trial lajor General 
2. Fora of action. The ~g• Advocate General 
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DEPAR'l'MENT OF THE ARMY 
In the Office of The Judge Advocate General 

(105)Washington 25, D.c. 

JAGH CM 331627 - 9 August 1948 

UNITED STATES ) .MJI.ITARY DISTRICT CF WASHINGTON 
) 

v. ) 
) 

Trial by G.C.M., co:avened at 
Fort Myer, Virginia, 21-22 

First Lieutenant ARTHUR L. ) June 1948. Dismissal. 
GRIDORY, 02020723, Infantry, ) 
Company C, 3rd Infantry Regi- ) 
ment, Fort Myer, Virginia. ) 

OPOOON of the BOA.RD OF REVIEW 
HOI'TENSTEIN, WOIFE, and LYNCH, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charges and Specii'ica
tions: 

CHARGE I: Violation of the 95th Article or war. 

Specification: In that First Lieu.tenant Arthur L. Gregory, Third 
Infantry Regiment was at Washington, District or Columbia, 
on or about l.5 :May 1948, at a public place, to wit: at or 
near the vicinity or 12th Street and New York Avenue, 
North West, drunk and disorderly while in uni.form. 

. . 
CHARGE n: Violation or the 96th Article or War. 

Specification 1: In that-First Lieutena.IIt Arthur L. Gregory, 
Third Infantry Regiment, did at Washington, District of 
Columbia, on or about l.5 May 1948, remove his collar 
insignia or rank or grade, a.nd lll'ongfully appear Tithout 
same in uniform on a public street to wit: at or near 
12th Street and New York Avenue,-Northwest. 

Specification 2: In that First Lieutenant Arthur L. Gregory, 
'Ihird InfaIItry- Regiment did at Washington, District of 
Columbia., on or about 2330 hours, 1.5 :May 1948, wrongfull;r 
strike Bernard J. Brogley in the jaw with his· fist. 

Specification 3: (Finding of not guilty). 

Specification 4: In that First Lieutenant Arthur L. Gregory, 
Third Infantry Regiment, ..did at Washington, District o:t 
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Columbia., on or about 16 May 1948., wrongfully strike 
Sergeant Ernest Wingler, a Military Policerncm then in 
the execution of his office, in the mouth with his fist. 

Specification 5: In that First Lieutenant Arthur L. Gregory, 
Third Infantry Regiment, did at Washington, District of 
Columbia, on or about 16 May 1948, address an assembly of· 
people on a public street, to wit : at or near 12th Street 
and New York Avenue., Northwest, and while so doing did 
wrongfully and unlawiully use abusive am indecent 
language in shouting words 11bastard", "jew'1 ., and "4-F", 
or words to that effect to the prejudice of good order 
and military discipline. 

Specification 6: (Nolle Prosequi by direction of reviewing 
authority). 

He pleaded guilty to Specification l of Charge II and Charge n., and not 
guilty to the other Charge and Specifications. He was found not guilty 
of Specification 3., Charge II., and guilty of all other Specifications 
and Charges. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record of trial for action 
pursuant to Article of War 48. 

3. The Board of Review adopts the statement of evidence and the 
law contained in the review of the Milltaey- District of Washington Judge 
Advocate., dated 28 June 1948. 

4. Records of the Army show that accused is 26 years of age and 
married. He completed the ninth grade of school. His civilian employ-
ment if .ury- is not indicated. He bad enlisted service in the South 
Carolina National Guard from 2l February 1940 to 16 September 1940 and 
federal enlisted service from 16 September 1940 until 7 July 1945 when 
he was commissioned a second lieutenant., Army of the United States. He 
was promoted to first lieutenant on 22 May 1947. He had .foreign service 
iri the European Theater .f'rom August 1942 until August 1945. On 8 March 
1943 he was awarded the Soldier I s :Medal for heroism. His efficiency 
ratings of record are uniformly "Excellent." 

·5. . The court was legal.4r constituted anc1 had jurisdiction of the 
person and of the of.tenses. No errors injuriously affecting the sub
stantial. rights of accused were committed during trial. Int he opinion 
of the Board of Review the record of trial is legally suf.ficient to 
support the findings of gu.ilty- and the sentence and to warrant confirma
tion of the sentence. A sentence to be dismisaed the service 1s mandator,y 
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upon conviction of a violation of Article of War 95 and is authorized 
upon conviction 0£ violations of Article of War 96. 

~?t-'-d , Judge Adwcate 

.e.o.µ~ .., ,Judge Advocate 

yL:ir~ ½1u/4 • Judge .l<ITacate 
I 
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JAGH CM.331627 1st Ind 

JAGO., Department of the Army., Washington 25., D.c. 19 /Ii:,,. 
!-,"--: ~-~ 

,• _. - ·) 

! .·., ;i) 

TO: The Secretary of the Army 

l. Pursuant to Executive Order No. 9556., dated Mq 26., 1945, 
there are transmitted herewith for your action the record or trial and 
the .opinion or the Board or Review in the case or First Lieutenant Arthur 
L. Gregory., 02020723., Infantry-., Company c., )rd Inf'antry Regiment, Fort 
Myer., Virginia. 

2. Upon trial by general court-martial this officer was found 
guilty or being drunk and disorderly in uniform in a public place in 
violation or Article of War 95; of appearing in uniform in a public 
place without his insignia or rank., of assault and battery- upon a 
civilian and upon a military policeman., and or using abusive and in
decent language while addressing an assembly of people in a public 
place., in violation of Article of \far 96. No evidence of previous con
victions was introduced. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action pu.I'SL~~t to Article of War 48. 

3. A summary of the evidence may be found in the review of the 
Jlilitary District of Washington Judge Advocate., dated 28-June 1948., 
which bas been adopted in the accompa.n;y-ing opinion of the Board of Review 
as a statement of the evidence and the law in the case. The Board of 
Review is of the opinion that the record of trial is legally- sufficient 
to support the findings of guilty and the sentence and to warrant con
firmation o.t'··the sentence. I concur in that opinion. 

At approximately 2330 hours 15 May .1948 in the downtown section of 
Washington, D.C., accused who was accompanied by two enlisted men was 
walking along New York Avem1e in the vicinity of 12th Street., N.w• ., when 
he collided with Berna.rd J. Brogley, a civilian. After Brogley- had 
remonstrated with him.,. accused struck Brogley on the jaw. At the time 
accused iras in uniform., but without insignia or rank on his collar. 
Technician Fourth Grade Johnson who was with accused was dresaed in 
civilian clothing and the other enlisted man, Private Armacost., was in 
uniform. ·Brogley was unsuccessful in having some shore patrolmen take 
~accused into custody- and., therefore, went in search or civilian police.
In the vicinity- he found two military policemen, Sergeant Ernest D•. 
Wingler and Technician Fifth Grade Bill R. Coppock, · and ma.de his c011-
plaint to them. At the time he noticed accused and his companions 
approaching and pointed to accused as the man who had assaulted him. 
An argument started between accused and Armacost and Brogley.. Upon 
being ordered·to get into the patrol jeep by- Sergeant Wingler accused 
did so but when Brogley approached the jeep accused jumped out and 
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grappled with hiJD. They were separated and accused again was placed 
into the jeep. In the meantime a crowd had assembled and accused 
addressed them, referring to Brogley as a 11 Je,r son of a bitch" and 
other terms equally derogatory and also referred to the military police 
in epithet. Accused again jumped from the jeep and engaged in a. fight 
with a-technical sergeant who ,was standing in the crowd. Wingler tried. 
to separate them and accused turned and struck him, at the same time 
uttering an insulting and obscene remark. A short time later civilian 
police arrived and took accused and his companions into custody. A fE}W' 
hours later accused approached Wingler and asked hill1 to be as easy on 
him as he could. The night after the incident, accused and his wife 
visited Brogley and asked him to go easy on the accused and offered to 
make restitution. Brogley and the military police who were present . 
during accused's escapade testified that accused was drunk and Kaster 
Sergeant Gratehouse, desk sergeant at the military police cell block 
at Fort YcNair, testified that he saw accused at 2:00 a.m., 16 May 1948 
and that in his opinion accused was intoxic·ated at that time. 

Accused testified in his own behalf and denied that he had nen 
Brogley on the night in C]!lestion until he was confronted. by Brogley- in. 
the comP.&ZlY' of Sergeant Wingler. •His testimony in this respect wa1 
corroborated by .Arma.cost a.rd Johnson •. "They- testified that as they were · 
leaving a bar at New York Avenue and 12th Street, Brogley-, who was enter
ing, deliberat~ collided nth A.ntacost. Uter a fetr words Arma.cost hit 
Brogley.,· 

Subsequently they- met accused am prevailed on him to join them, at 
which time accused removed his insignia from his collar. They- subsequentl.7 

· met Brogley who was nth two militar,- policemen and Arma.cost and Brogley- . 
hadanother fight which accused tried to stop. Subsequentl.7 a general 
free-!'or-all started which accused testified he attempted to "break up. 11 

Accused admitted baTing one drink before dinner on the evening in 
question. Arma.cost and Johnson testified he was sober and did not· have 
an;yt.hing to drinlc in their presence. James s. Croson; Washington police 
o!'ficer who took accused to the police station, stated that when he 
arrived at the scene of the fracas accused was neither drunk nor dis
orderly. First Lieutenant Walter R. Glass who took accused in cu.stoey 
at Fort·lfcNair, .approximately- at midnight, testif!ed that in his opinion 
accused was sober, but one could tell that accused bad bad one or two 
drinks. · 

\. 

4. The accused is 26 years of age am married. ~ completed the 
ninth grade of school. His ciTil.ian employment if a.ey is not inlicated. 
He had elitisted service in the South Carolina National Guard from 2l 
February- 1940 to 16 September. 1940 ·and federal enlisted se1-vice from 16 
September 1940 until 7 July- 194.5 when he-was com.1&1ioned a aecom 
lieutenant, A:nr1y' or·the United States. He was promoted to_ first 
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lieutenant on 22 May 1947. He bad foreign service in the European 
Theater from August 19~until August 1945. On 8 March 1943 he was 
awarded the Soldier's Medal for heroism in Iceland. His efficiency 
ratings of record are uniformly "Excellent." · 

5. I reconnnend that the sentence be confirmed and carried into 
execution. 

6. Inclosed is a form of action designed to carry the foregoing 
recoD1I1endation into effect., should such recommendation meet with your 
approval. · 

2 Incls THOMAS H. GREEN 
1 Record of trial Major General 
2 Form of action The Judge Advocate General 

( GCMO 159, 26 Aug 1948). 
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DEPARTMEN? OF TEE: .ARMY (lll)
In the Office of The Judge Advocate General 

Washington 25, D. C. 

JAGK - CM 331628 

UNITED STATES ) FIRST U. s. INF.ANrRY DIVISION· 

Trial by G.C.M., convened at
T, l Weiden, Germ.a.ey-, 2 to 11 March 

First Lieutenant CLARENCE ) 1948. Dismissal a.nd confine
L. JEFFERS (0-587861), Air ) ment for one (1) ye e.r • 
Corps, Comp8Jl¥ D, 3rd Military) 
Government Regiment ) 

--------------~------~--------OPINION of the BOARD OF REVIEW' 
SILVERS, ACKROYD and LnmING,. Judge. Advocates 

1. The record of trial in the ·case ot the or"ficer named above has 
been examix;ied by the Board of Review.and_ the Boa.rd submits this, its 
opinion, -to The J\l,dge Advocate General. · ' -

2. The accused was tried upon the following, oharg~s and specitica.
tiona a.. 

CHARGE Ia Violation ot the 93rd .Article of War. 

Specification la ·rn that first Lieuterui.Itl; Clarence L. Jeffers, 
Comp~ D, Third W.litary Gover:amenb Regiment;, did, at or near 
Tirsohenreuth, Gel'lll8J:IY, on or about 5 August 1947, feloniously 
embezzle by fraudulently converting to his own use nine · 
hundred.sixty (960) German Reiohmarks, of the value of $96.00 
the property of the United States• · entrusted_. to him by the 
United States by Tirtue of his uaig:mnem; as a United Sta.tea 
Milita.ry Government Sw:mnary Court_ Officer. the said nine 
hundred s~ "(960) German Reiohmarks he.Ting been recehed by· 
the said First Lieutenant Clarence t. Jeffers as ~qment in 

~ lieu of confinement in the- ~umma.ry_ Court oase of Karl Schuster. 
- . 

lmEa- Specifications ·2 to 96 inclusive 6 are identical with 
. Speoitication 1 except as to date of the offense 11 amctmt 

embezzled, and the person from whom received 11 as follows.a 

Date of offense .Amount embezzled Received fro•~ 
2 .22 July 1947 1150 Reicbmarka Ka.the Theusinger 
3 - 23 July 1947 1140-Reiobmarks Gerhard Sohreuer 
4 24 July 1947 100 Reicbmarks Vladimir Golosaw 
5 27 August ·1947 870_ R~_ichma.rks Baptist Gm.einder 

http:the-~umma.ry
http:Germ.a.ey


(112) 

6 8 Sep 1947 1200 Reicbmarks Johanna Rau 
7 2 Sep 1947 260 Reichma.rks Anton Rossler 
8 2 Oot 1947 2000 Reicbmarks Jan Semernikowski 
9 2 Oot 1947 2000 Reichmarks Nikolaus Barabsch 

Specifications 10 to 28, inclusivea (Findings of not guilty). 

CHARGE IIa Violation of the 96th Article of Wa.r. 

Specifications 2 to 11, inolusjve, and 16a (FIIIDINGS OF Nor GUILTY). 

Specifications l, 13, 14 and 15a (Findings of guilty disap-
proved by reviewing authority). 

Specification 12a ·In that First Lieutenant Clarence L. Jeffers, 
•••, did, in conjunction with Elfriede Kube, at or near 
Tirschenreuth, GeI"IDa.D;Y", on or about 15 ?.ru-ch 1947, wrongfully 
deliver ten dollars in United States Military Payment Certi
ficates to Isak Mittelman, whose possession of United States 
Military Payment Certificates was known to the said First 
Lieutenant Clarence L. Jeffers to be in violation of War 
Department Circular No. 256, dated 23 August 1946. 
, 

He pleaded not guilty to all charges and SP.ecifications. The court found 
accused guilty of Charge I and Specifications l to 9, inclusive, thereofJ 
guilty of Charge II and Specifications l,12,13,14 and 15. He was found 
not guilty of Specifications 10 to 28, inclusive, of Charge I, and Speci
fications 2 to 11, inclusive, and 16 of Charge II. He was sentenced to 
be dismissed the service, to forfeit all pay and allowances due or to be
com:, due, and to ba con'rined at hard labor, at such plac_e as the review
~ng authority might direct, for three years. The reviewinG authority dis
ap_proved the-findings of guilty of Specifications 1,13,14 and 15 of 
Charge II, disapproved so much of the findings of the respective values· 
of Reichmarks as to specifications l to 9, inclusive, of Charge I as ex
ceeded a value of $20.00, and approved the sentence but reduced the 
period of confinement to one year. He designated the Ifranch United States 
Disciplinary Barracks, Fort &uicock, New Jersey, as the place of confine
ment and forwarded the record of trial for action under Article of War 48. 

3. Evidence relating to the approved findings of guilty 

For the Prosecution 

During the period April to October 1947 the accused w.as the Public 
Safety and· Sumna.ry Court officer of the Third llilitary Government Regiment 
with headquarters at Tirschenreuth, Germany. A.s summary court officer, 
his duties involved- presiding over trials of. minor offenders against the 
hlilitary Government regulations; the imposition of sentences, including 
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fine, imprisonment or both; and the proper disposition of the prisoner. He 
was required to keep records of the business transacted by his court, to 
deposit all fines collected with a U.S. JJ:rmy finance officer and to forward 
monthly or semi-monthly reports to higher headquarters showing the disposi
tion of any fines collected. In the event no fines were collected he was 
required to for-ffard negative reports (R 43,46,94-98). 

Nrs. Eleanora Stieda testified that during the period April .to October 
1947 she vras secretary and recorder for the accused as Smmnary Court Offi
cer, Third Military Government Regiment. She recorded the court's proceed
ings and prepared the records for accused's signature. The witness identi
fied, and there was received in evidence without objection, the original 
court register of cases tried by the accused {Form llA) for the period of 
his tenure as summary court officer. Permission was granted to withdraw 
the register and submit for the record of this trial photostatic copies of 
certain entries contained therein (R 42-46, Pros Ex 1). These extracts, 
Prosecution Exhibit 1, sho.v the court proceedings with respect to the per
sons named in Specifications 1 to 9, inclusive, of Charge I. Ea.oh enbry 
shows the docket nwn.ber, the date of trial, name of accused, offense charged, 
plea, findings of the court, and,with one t •.oeption her.einafter mentioned, 
the sentence adjudged. The register shmvs that Ka.rLSohuster was sentenced 

· to four months confinement with the remark, "sentence will be !lUSpended if 
.subject returns to the Russian Zone. 11 Kathe Theusinger was sentenced to 
four months confinement, also with a proviso for suspension of sentence 
upon return to the Russian Zone. Gerhard Schreuer was sentenced to four 
months confinement, the remark indi·cating that the prisoner was placed on 
probation. Vladimir Golosow was convicted but the sentence adjudged and 
disposition of the prisoner is not recorded. Baptist Gmeinder received 
a sentence of three months confinement. The following remark with respect 
to Gmeinder appears on the register, "remainder can be converted into a 
fine (10 RM for one day)." Johanna Rau was sentenced to four months confine
ment, the register stating further, "suspended upon immediat~ return to the 
Russian Zone. 11 Ant'on Rossler was given a. sentence of 30 days confinement;. 
Jan Semerniko.vski and Nikola.us Bara.bsch were each given a. four months sen
tence with the proviso that 11 a. part of the sentence can be converted to a 
fine 11 (Pros Ex 1). 

Mrs. Stieda also identified and there were received in evidence the 
following described documenbsa The commitment; (legal Form No. 5) and 
copy of the record of trial in the case of Karl Schuster, showing that 
Schuster was on 10 July 1947 convicted in a.cous ed 's court of a. 11 violation 
of Ordinance 1, .Article II. Section 43, 11 and senbenced to 0 4 months im
prisomnent - suspended if subject returns to the Russian Zone" (R 49, Pros Ex 
2); the commitment and transcribed copy of the record of trial in the case 
of Ka.the Theusinger showing that on 17 July 1947 she was convicted of vio-. 
lating 110rdinance 1, Art II, Seo 43 11 and sentenced to £our months imprison• 
ment with the provision that the "sentence will be suspended if subject 
returns to the Russian Zone" (R 53, Pros Ex 3); commitment; and trial proceed
ings showing that Gerhard Schreuer was on 17 July 1947 convicted of illegally 
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crossing the border and sentenced to "four months imprisonment - sentence 
will be suspended if subject returns to the Russian Zone" (R 58, Pros Ex 4); 
"Military Government court, Case Record" (Legal Form :N"o. 8 ), including 
the transcribed proceedings and commitment in the case of Vladimir Golosow. 
showing that on 24 July 1947 he was convicted of riding a. bicycle in dark
ness without lights and sentenced to 10 days imprisonment (R 58-60, Pros 
Ex 5); co.nmitment and record of trial in the case of Baptist Gmeinder 
showing that on 21 August 1947 he was found guilty of a. ttviola.tion of law · 
No. 161. 'Frontier Control'" and sentenced to three months imprisonment 
or to pay a. fine of ''RM 900~ (R 63, Pros Ex 7); IIMilitary Government Court. 
C4,ae Record" (Legal Form No. 8), including tran:10ribed proceedings e.nd com-

. mitment•.shQWing that on 21 August 1947 Johanna Rau was found guilty of 
violating the frontier law and sentenced to 114 months imprisonment - sus
pended upon immediate return to the Russian Zone," that no fine was paid 

- or to be paid and that the prisoner was not con.fined (R 65, Pros Ex 8); 
commitme~t and court proceedings in the case of Anton Rossler showing that 
on·28 August he was convicted of.violating the frontier law and sentenced 
to ~O days imprisonment (R 66, Pros Ex 9); commitment and court record in 
the case of Jan Semernikowski showing that on 2 Qotober 1947 he was con
victed of unlawfully buying a. pig and semenced to 11four months imprison
ment/ a. part of the sentence can be converted into a. fine" (R 68, Pros Ex 
10); commitment and record of proceedings in the case of Nikolaus· B~ab:ioh·. 
showing that on 2 October 1947_ he was convicted of illegally beying a. young 
pig and sentenced to "four months imprisonment/ a part of the sentence oa.n 
be converted into a fine" (R 71, Pros Ex 11). Mrs. Stieda asserted that 
she knew the accused's signature, having habitually observed him signing 
his name to the court records, and that the signature, "Clarence L. 
Jeffers,• which appeared on each and a.li of the foregoing exhibits a.a 
11Summa.ry~Milita.ry Court of Tirschenreuth" was· a.ocused' s signature. None 
of the records show~d that any fines had.been collected. The commitments 
and court records bore in each case a. number which corresponded with the 
number of the case shown on the court register (Pros Ex 1). 

Defense oounsel objected to the ad.mission ,in evidenoe of Prosecution 
Exhibits 2 to 11. inclusive. contending that they were irre.levant and im
ma.terial to the issues. 

The 'Witness• Eleanora. Stieda, identified the accused's signature a.c
k:nowledging the receipt of money on four writings which were reoeived in 
evidence as Proseo.ution Exhibits 13 to 16, inclusive, a.s :followsa Voucher 
No. 2889. da.ted 22 July- 1947 a.t Tirschenreuth, which recites that accused 
received 111150 marks" from Kathe Theusinge'r in payment;· of •oourt :fine11 

(Pros Ex 13); Voucher No. 2890. dated 23 July 1947 ~t Tirsohenreuth rooites 
t~t accused received 111140 marks" i'rom Gerhard Schreuer in pa.yDlflnt of 
"court fine" (Pros Ex 14); Voucher No. 2896, dated 8 September 1947 at 
Xirsohem-euth recites that a.caused received "1200 marks" ·from Johanna. 
Rau in payment of "court fine" (Pros Ex 15);~receipt on...letterhee..d o:f 
Milit~ Govermnent; Liaison and Security Office dated 2, September 1947 
at Tirschenreuth which states that "this is to certify that I have, re
ceived for the prisoner Rossler• Anton the :fine of RM 260." (R 75-84) 
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During the period February to October 1947 Mrs. Elfriede Kube was 
employed as secretary and i:rrterpreter for the accused in his capacity as 
Public Sa4'ety Officer. On occasion she also acted as typist and court 
reporter (R 247-250 ). Mrs. Madelaine Gaertner testified that Karl 
Schuster had been billeted in her home prior to August 1947. On some date. 
about the middle of August, she took 960 marks, money belonging to Schuste~, 
to the office of the Military Government in Tirschenreuth and delivered 
the money to a· 11 slim blonde woma.nn whom she identified as Mt's. Kube. Herr 
Koller (the jailer) was present when she delivered the money to Mrs. lube. 
She did not get a receipt (R 139-141). 

Kathe Theusinger testified that in July 1947 she crossed the border 
illegally from the Russian Zone to the American Zone, was tried by Mili
tary Government Court, and confined in jail. After she had served four 
days she was released (R 132-133). Annemarie Koindek stated that on 22 
July she paid 1,150 marks to the :Military Government at Tirschenreuth for · 
the release of Mrs~ Theusinger. She handed the money to "Frau Kubeu in 
the presence of accused and got a receipt which she delivered to Herr 
Koller. She identified Prosecution Exhibit 13 as the receipt to which she 
referred (R 135-136). 

Gerhard Schreuer testified that he was tried by military govermne:rrt court_ 
in Tirs'chenreuth on 18 July and sentenced to jail by the accused. Six days 
later he was released through the assistance of his 11 Boss" Karl Bahner. Mr. 
Bahner was called as a witness and stated that on or. about the 23rd of July 
1947, in' the Office of the Military Government, he paid 1140 marks to Frau 
Kube in accused's presence for the release of Mr. Schreuer. He got a re
ceipt for the money which he took to the prison and Mt-. Schreuer was im
mediately released (R 143-145). 

Vladimir Golosow testified that on or about 24 July at Tirschenreuth 
he was sentenced to imprisonment or to pay a fine of 100 Reiohmarks. He 
immediately paid the 1':iin~ to the 11 young lady" and received a receipt which 
he presented to the court (R 156-158). 

Baptist ·Gmeinder testified that he was tried by the accused in August 
1947 and sentenced to three months confinement. He was released after 
serving three days· by paying 870 Reichmarks to the jailer (R 146-147). 

Johanna Rau testified that ori 21 August 1947 she was sentenced to 
six months confineme:rrt by the Military Govermnent court_ a~ Tirschenreuth 
but was released after serving two days of the sentence. Her husband, 
Hans Johann Rau, was sworn as a witness and testified that ..-on or about 23 
August he pa.id 1000 marks to the Office of Military Government in 
Tirschenreuth for his wife's "temporary" release. Later :Mrs. Rau pa.id 
200 Reichmarks to !h's. Kube in the presence of the accused (R 124-131). 

Anton Rossler appeared as a witness. aJJd testified that on about 28 
August he was sentenced by the accused to serve thirty d~s imprisonment. 
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He vm.s rcloased after serving four days of the sentence. ilis wife had 
procured us release (R 148-149 ). 

Ja..."'l Somernikovrsk:i testified that on about 29 September 1947 he was 
tried by the accused and sentenced to be confire d or to r,a.y 2000 i-(eichr..arks. 
After serving three days in jail he paid 2000 Reichma.rks to the jailer e.nd 
was rele~sed. He secured a receipt from the jailer which he"presented to 
the court (R 160-162 ). 

Nikol~us Barabsch stated that in early October 1947 he was sentenced 
by the accused to four months imprisonment or to pay a fine of 2000 Reiclur.arks. 
While in prison his v;ife c!ll71..e to the jail and in his presence paid the jailer 
2000 Reichme.rks for his release (R 162-164). 

Ludwig Koller, Jr., son of the jailer at Tirschenreuth, was called as 
a witness and he testified that in August or October 1947 he took 4000 
marks, which was paid for the release of l.:r. Semernikowski and 1:r. Ba.ra.bsoh. 
anc. delivered the money to 11 I,1rs. Kube 11 (R 237-i:!39). 

Elfriede 1:ube testified in detail conoerning her activities in 1947 
as secretary to the accused. She identified Prosecution Exhibit No. 25 
as· being a receipt voucher dated 5 August 1947 at Tirschenreuth and 
acknovrl€dging receipt of 960 Reichmarks from Y..arl Schuster in payment of. 
court fine. · The signature "Clarence L. Jeffers 11 therflto was c.ffixed by 
her. She stated that she had authority to sign the accused's name thereto. 
On raotion of the prosecution, Prosecution Exhibit 25 was received in evi
dence (R 247-253). 

Isak Uttelma.n, a tailor residing in Tirschenreuth, testified that 
he was Polish but at present was stateless. On or about 15 1:arch 1947, 
pursuant to information given him by l~s. Kube to the effect that Amerioan 
script was beinc called in _and converted, he had sent thirty dollars in 
11s-oript 11 to her at the Lalitary Government Office. After the date for 
conversion of American script !.iiss Margaret Heller, who had delivered 
L;i.ttelman's old script to 1.ri.ss 1:ube, called at the llilitary Government 
Office and req_uested the accused in person to deliver Mittelman's con
verted script. The accused stated, "I even didn't get to get it con
verted*** and he will have ten dollars, and if he isn't satisfied with 
that, he can come and complain about i t 11 (R 174). Later Mittelman received 
an envelope from ?.Ts. Kube containing "ten dollars 11 {R 172). 

The court took judicial notice of the provisions of \iar Departri~nt 
Circular No. 256, dated 23 August 1946. · This circular is entitled, 11 1,iili
tary Payment Certificates" and recites that its purpose is to 11establish 
a pernanent phase of foreign currency exchange control" with respect,to 
overseas military establishments. Part II thereof authorizes u. S. mili
tary personnel and certain civilians connected with the military establish
ment to utilize 11 military payment certificates • 11 It also provides that 
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under no circunstances v.-ill these certificates be accopted from or ex
chang;ed .:.'or persons other than U.S. authorized persor.nel, viz., militar"J 
personnel. and certain civilians connected with the U.S. military establish
ment. 

The court-martial also took judicial notice that the exchc..nce rate 
of Gerrr.an Reich.marks was 10 cents per Reichmark (R 327-326). 

For the Defense 

After having been advised of his rights as a witness, the accused 
elected to testify under oath~ He asserted that he had become affiliated 
with the Office of ililitary Government in Tirschenreuth sometime in 
November 1946 and had become public safety director and s~JaIT court 
officer in February 1947. He had no previous experience or bacl:t:round 
fi ttins him for either position. During his eight months ervice as 
surnnari.r court officer he had tried from about 25 to 75 ca.s, a a week, or 
a total of about 500. Court was normally hald on Thursday of each week. 
Entries reflecting disposition of the cases were made in the court regis
ter (Pros E:x: 1) by :t,;rs. Kube or 1,;;i.ss Stieda who were his interpreters 
and secretaries. Yieekly reports showing disposition of the cases were 
suomitted by courier each Friday to the legal section at Regensburg. Ac
cused stated that he believed that it was legal to release a prisoner from 
jail upon payment of a fine even though the sentence provided only for con
finement. He stated that -

"I honestly believed that these were out of five hundred 
some cases you find ten exceptions, that weren't carried out to 
the letter; that weren't decided to every damn thing ill the book. 
In each case, you find each one paid ten marks for a day. I 
didn't think it was wrong for letting a man out of jail for some 
reason or other. Now, here you find some poor woman who cam~ 
over the border - we were to give them sentences, or send them 
to the Russian Zone. You couldn't force thein - you gave them 
sentences and suspended it on condition they returned back. Then 
you got a person in jail, he said, 1 I refuse to go. I'll stay in 
jail.' Something comes up like this old lady was sick. You can't 
keep her in jail. 11 (R 554) 

11 Those people paid that money as a fine, in lieu of time in 
jail of the standard rate of ten J:Ja.rks for each day in jail. and 
they were given a receipt for their money they paid their fine, 
and given a receipt, and I didn't get no money out of the thing. 11 

(R 555) 

Accused stated further on direct examination that Karl Schuster was 
fined 10 marks for every day of his unexpired jail sentence. The records 
did not show any fine because his report, which shovred only a jail sentence. 
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had been forwarded to lfunich about four days prior to Schuster's release 
and he could not change the report. He stated that he accepted 1150 marks 
as a fine in the case of Kathe Theusin6er, 1140 marks in the case of 
Gerhard Schreuer, 100 marks in the case of Vladimir Golosow, 1200 marks 
on behalf of Johanna Rau, and 260 marks in the case of Anton Rossler. He 
imposed a sentence of three months confinement convertible into a fine 
in the case of Baptist Gmeinder, but did not remember whether Gmeinder · 
served time or paid the fine. Someone paid Jan Semernikovrski 1s fine and 
he was released (R 557-569). He asserted that he had collected the fore
going as fines, kept the money and applied it in payment of bills that 
"ca.me in. 11 The bills were for repairs to automobiles and billets, manu
facture of furniture for the military govermnent and other purposes which, 
he asserted, were legitimate and would eventually have been paid out of the 
German economy. "It might not have been the rifht procedure, but it aooom
plished the same purpose in the end" (R 580-581 )• 

On cross-examination accused stated that he first learned in June that 
he was required to 11 turn in" fines collected and make a monthly report 
thereof. He had reported and turned in the fines collected in June. He 
could not remember whether he had sent in a report for July. The trial 
judge advocate ha.nded to accused a document which he (accused) identified 
as a letter from the Military Govermnent Office at Tirschenreuth, dated 

· 20 August 1947, "Subject a Collected Fines. 11 Accused thereupon admitted 
that he made 11negative11 reports with respect to fines collected for the 
periods 1 July to 31 July and 1 August to 31 August 1947 (R 608, 612,614). 

First Lieutenant 1ierner L. Dickinson, Fina.nee Department, a witness 
for the defense, explained the regulations- governing the receipt and dis
position of foreign currencies by the Military Government during the 
period April to October 1947. He asserted that all fines, forfeitures 
and confiscations were received by the fin.a.nee disbursing officers and 
transmitted in kind to the central disbursing office in Friedberg. Even
tually they were transferred to the German economy by being deposited to 
the credit of the Land Minister of Fina.nee. The witness wa.s of the opinion 
that such currencies at no time were considered "assets in the Treasury 
of tl!e United States" (R 354-371, Def E.xs C,D,E). Major Wesley L. Viers, 
ID, also explained the manner of ultimate disposition of the funds men
tioned and stated theywere eventually used in connection with the German 
economy ·and that in his opinion the Treasury of the United States re_ceived 
no benefits from the funds, however, ,the Fin.a.nee Office had lawful possession 
thereof.in the name of the United States (R 571-574). 

Josef Zahn, a ba.Ilker and burgomaster of Tirschenreuth, testified that 
in March 1947 the accused, acting for the military governm.ont, paid some 
bills amounting to about 2000 marks. These bills included payment for 
furniture ordered for the officer~ q-p.e.rters and for help employed by the 
military government (R 384-389). . 

Eleanora Stieda was called by the defense and testified tha.t _the 
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accused pa.id various bills for services, including printing, motor vehicle 
repairs, ma.id service in the officers' billets, and "some bills coming 
from the Constabulary in vlaldsa.ssen11 , one of which 8.I!lOunted to 1000 marks. 
One motor bill was for 370 marks and another was for 800 marks (R 463-468). 
On l April 1947 the aocused pi.id a printing bill rendered to the Military 
Government.in the sum of 439 marks. Automobile repair bills pa.id by him 
amounted to a.bout 4000 marks (R 428-436) (Def Ex I). 

4. Discussion 

The defense counsel objected to the jurisdiction of the court, as
serting that the accused was 11an Air Force officer, and only detailed to 
duty with liilita.ry Government. 11 In support of this contention he sub
mitted for the record a copy of letter orders, 11El Co. 'D' 3rd Military 
Govt Regiment, APO ~25 U S Ar-rcy-, Regensburg, Germany, 31 December 1947, 11 

which recites in effect, that accused is a member of the 11Dept of the Air 
Force 11 and will use the prefix 11A011 to his serial number •. 

The record shows that accused was in fact a member of the Department 
or· the Air Forces on duty With a component of the Department of the Army 
at the ·tiioo he was tried (2-11 lTaroh 1948) by a general court-martial. ap• 
pointed by the Conunanding General, 1st Infantry Division. The Board of 
Review has consistently held, however, that the National Security Act of 
1947 (Public Law 253, 80th Congress, approved 26 July 1947) which r,reated 
the Department of the Air Forces under the National Military Establishment, 
did not, with respect to court-martial jurisdiction, effect a change in 
the status of personnel in "the military service of the United States," 
which setvice includes the .A. ir Foroe (.AYf 2 ). For a further discuss ion. 
of the above a.ct see opinion of the Board of Review in CM 326147, Nagle, 
75 BR 159. We conclude therefore that the plea. to the jurisdictionwaa 
properly overruled. 

The defense also objected to the jurisdiction. of the court-martial . 
which heard the case, asserting that the charges had been previously re
ferred to another court appointed by the Commanding General, 1st Infantry 
Division. The record reveals that charges, relating to some of the acts 
a.lle g,-ed herein, were on 15 December 1947 referred for trial by a general 
court-martial' appointed by para.graph l, Special Ol:'ders no. 126, Head
quarters 1st Infantry Division, 15 December 1947. That court appears to 
have convened on 23 December 1947 and the accused waa arraigned but did 

· not plead to the issues. The oourt thereupon adjourned and did not recon
vene for the trial of a.ooused. On 6 February 1948. the Command:i:ng General, 
1st Infantry Division, by Special Orders No. 14, appointed another court 
for the trial of accused "only.u New charges were prepared and served 
upon accused and a new investigation was had prior to the trial. The only 
logical conclusion to be drawn from the foregoing is that the authority 
referring the case for trial in the first instance withdrew the case for 
good and sufficient. ca.use before aey finding had been reached and referred 
the case for trial to the court herein. ·such procedure is authorized and 
is not 11 double jeopardy11 within the mea:rii:ixg of Article of Vfar 4.0 (par 5 (a), 
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MCM l928J CM 324725, Blakeley, 73 BR 307,318). 

Specifications 1 to 9, inclusive, of Charge I allege that accused em
bezzled by fraudulently converting to his own use the stated amounts of 
German Reichmarks, property of the United States entrusted to him as a 
U.S. 1.:ilitary Government Summary Court Officer and ha.vine; been received by 
him as payment in lieu of confinement of the persons nal!led. 

nEl:Jbezzlement is the fraudulent appro:i;il'iation ot: property by a person 
to whom it has been entrusted or into whose hands it has lawfully come" 
(Moore v. U.S., 160 U.S. 268 ). The gist of -~he offense, as distinguished from 
larceny, isabreach of trust. The trust is one arising from some fiduciary 
relationship existing between the owner and the person converting the prop
erty, and springing from an agreement, expressed_ or implied, or arisintby 
operation of law. The offense exists only where the property has been taken 
or received by virtue of such relationship. The proof required for a convic
tion of the offense is 11 (a) That the aocused was entrusted with certain money 
or property of a certain value by or for a c-ertain other person, as· alleged; 
(b) that he fraudulently converted or appropriated such money or property; 
and .(c) the facts And circuinstances showing that such conversion or appro
priation was with fraudulent intent't (IJCM 1928, par 149~. pp 173-174). · 

The proof shows, and accused admitted, t~at in his capacity as Mili-
tary Government Summary Court Officer he collected 11fines 11 from the persons 
in confinement and in the amounts as alleged. His authority to assess the 
11 fines, 11 at least in an amount equal to 10 marks for each day of confinement 
is not questioned. It appears, however, by accused's admissions, that he 
was required to deposit the amounts so collected with a u.s. Army finance 
officer and to report that fact to higher headquarters. In June 1947, 
pr-ior to the alleged offenses he had deposited some fines and ma.de a. report 
ther_eof, but in July and Autust 1947, the months during which the 11fines 11 

mentioned in Specifications l to 5, inclusive, of Charge I were proven to 
have been collected, a. o cused reported that he had not collected any fines. 
According to the court records kept by accused and by his judicial admissions, 
none of the fines mentioned in any of the specifications were ever reported- · 
and none of the money was deposited with the finance offioe. 

Each specification alleges that the fines so oolleoted were "property 
of the United States entrusted to .him by virtue of his aasigmnent.aa a 
U.S. Military Government Summary Court Officer. 11 Although there was evidence 
that the Military Government in Ge·rmarry ultimately caused foreign l)lOney 
which was collected as fines to be deposited to the credit of the 11 Germe.n 
Eoononv, 11 and that such funds were never covered into the U.S. Treasury, 
we are of the opinion that the United States aoting through the Military 
Government was at the very least the special owner of the fines collected. 
It may be observed here that a special or qualified ownership of property 
is sufficient to sustain a charge o.f embezzlement thereof (CM 317327, Durant,· 
66 BR 277, 310J .!!:!:_ v. U.S. Brokerage and Trading Co., 262 Fed. 459J 
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People v. Pentis, 362 Ill. 306, 199 N.E. 805; Comm. v. Bain, 240 Y,y. 611, 
42 S.W. 2nd 876). It ::.s immaterial to the issues hereintli'at the United 
States, acting throu5h its 1:Tilitary Government in Germany, suffered the 
fines collected to revert to the German Economy. 

The circUJJStances under which the moneys in question were collected, 
concealed and withheld by accused raise the presumption that accused con
verted such funds with a fraudulent intent, that is, to deprive the 
United States of its property (CM 276435, Meyer, 48 B1 331,338; CM 320308, 
Harnack, 69 BR 323,329). 

Accused's explanation Vias that he used the funds to p~y German civilians 
for services rendered to the military government and its personnel at 
Tirschenreuth, which he contended was the same use to which such money 
would have been applied had it been put through the regular channels a&. 
was required. 

The Board of Review in CM Harnack, ~, stated 1 

"There is a well established legal presumption that one who 
has assumed the stewardship of another's property has embezzled 
such property if he does not or cannot account for or deliver 
it at the time an accounting or delivery is required'of him. 
The burden of going for;vard with proof of exculpatory circumstances 
then falls upon the steward and his explanatory evidence, when 
balanced against the presumption of guilt arising from his 
failure or refusal to render a proper.accounting of or to deliver 
the property entrusted to him, creates a controverted issue of 
fact which is to be determined, in the first instance at lea.st, 
by the oourt. Here the oourt, by its findings of guilty of em-. 
bezzlement;. resolved this question against accused ·and the review
ing authority did not, nor do we, find any reason to disturb 

·such findings. (CM 276435, lJeyer, 48 BR 331,338J CM 301840, · 
Clarke, 24 BR (ETO) 203, 210; CM 262750, Splain, 4 BR (ETO) 197,204.)" 
(Underscoring supplied.) . · ~ 

The court wa.s not bound to accept as true accused's testimoey that his 
unauthorized use of the money was for the benefit of the United States .or · 
the German Economy and that he received no_persona.l advantage therefrom 
(CM 330490, Overend). The court in finding accused guilty of embeulemanb 
a.a alleged rejected his expla.na.tion and we find no res.son to disturb 
suoh findings. 

. 

. 
~ 

--, 

With respect to Charge II and Specifica.tion·1i thereof the evidence 
shows that on about.the 15th of Ma.roh 1947 Elfrieda Kube, one of a.ooused's 
secretaries, ca.used Isak Mittelman to send a.bout thirty dollars in U.S. 
Military Payment Certificates to accused's office to be converted into 
new certificates. The evidence shows that possession of such nmoney" by 

· persons other tha.n u:s. milita.ry personnel and oerta.in civilian employees 
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of the military establishment was unauthorized. The evidenoe does not 
show specifically that Mittelman. was- not a member of the olass of oivilian 
employees authorized to have a.nd use such 11 soript11 but the only reasonable .' 
inferenoe to be drawn from the· evidence is~that his possession 'thereof was 
unauthorized. otherwise he could have oonvert~d. the script hims'elf without 
surrendering it to Kube. Thereafter, when demand was made of aooused for 
111ti.ttelman1s converted script" accused stated that 1li"!;telma.n would get ten 
dollars and no more•. Ten dollars of the oonverted script was subsequently 

• received by Mittelman. from Mrs. Kube. These facts ·and ciroums.tances are. . -:, 
sufficient to justify the court in concluding that Mrs. Kube was aoting . 
for the accused and it was he in fact who oaused to be delivered to Mittelman 
the military payment certificates. The surreptitious manner in which the 
transaction was effected and the fact that the accused returned only one 

.third of the amount received shows with reas ona.ble certainty tha. t accused 
and all the parties knew that possession of.this money by Mittelman was 
in violation of the mentioned )"far Department circular and that delivery 
to Mittelman of the~l0 in lli.litary Pa~nt Certificates was wrongful. 

. I, ' ' 

5. Department of the Army reoords show that aocused is 35 years of 
age and married. He graduated from high sohool and was engaged in farm
ing prior to being inducted in the ~ Air Forces iu August 1940. He 
oompleted Officer Candidate School at Aruw Air Forces Training Center No. 
1, Mia.mi Bea.oh, Florida, on 24 June 1944 and was oommissioned seoond 
lieutenant, AUS. Accused was appointed first lieutenant, Air Corps, AUS, 
on 17 May 1945. His adjeotival efficiency ratings have been uniformly 
"Excellent.n 

, 6. The court.was legally ·oonstituted and had jurisdiction over the , 
a.ooused · and of the offenses. no errors injuriously affeoting the s.ubstan-

·. tial rights of the accused were committed during the.trial.· The Board of
Review is· of the opinion that the reoord of trial is.legally sufficient to 
support the findings ·of guilty and the sentence as approved by the review
ing authority and to warrant oonfirmation thereof. Dismissal is authorized 
upon conviction of a violation of Article of '17ar 93 or 96. 

~Advocate 

, Judge Advooate Jf!t/J~~·· '· . 

~~-, J~ge Advocate 
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JAGK - CM 331628 1st Ind 

JAGO. Dept. of the Army. Washington 25. D. c. 

TOa The Secretary of the ArrIV 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the ca.se of First Lieutenant Clarence 
L. Jeffers (0-587861). Air Corps, Compa.n;y D, 3rd Military Government 
Regiment. 

2. As approved by· the reviewing authority, this officer was con-
. victed of nine offenses of embezzlement by converting to his own use 
various amounts of German Reichmarks of a value in each case not in 
excess of 020, property of the United States entrusted to him by virtue 
of his assignment as U.S. Military Government Summary Court Officer, in 
violation of Article of War 93 (Specifications l through 9 of Charge I), 
and of wrongfully delive,ring ~10 in U.S. Military Payni.ent Certificates 
to an unauthorized person in violation of Article of War 96 (Specifica
tion 12 of Charge II). He was. sentenced to be dismissed ~e service, to 
forfeit all pay and allowances due or to become due alld td be confined 
at hard labor at such place as the reviewing authority might direct for 
three yes!rs. The reviewing authority approved the sentence, but reduced 
the period of confinement to one. yea:r, d8Signated the Branch United Sta.tu-
Disciplinary Barracks, Fort Ha.nQock, Ne:vr .Jersey, as the place of confine
ment and forwarded the record of trial for action w:ider Article of War · 
48. 

3. A summa.ry _of the evidenoe may_be tound in the a.coompa.l:liY'ing 
opinion of /the Board of Review. I concur in the opinion of the Board 
of Review that the record of trial is legally sufficient to support the 
findings of guilty a.na .the sentence a.s a.p_proved by the revierlng a.u
thority and to warrant confirmation of the se~enoe. 

During the period April to October 1947 the a.ccused wa.s. Public 
Safety and Summary Court Officer of the Third Military Government Regiment 
with headquarters at Tirs chenreuth, Germaey. M summary court officer he 
tried civilians .for minor offenses,• mostly illegal ·crossings from the 
Russian to the American Zone, and had authority to impose sentences in
cluding fines, imprisonment or both. He kept a court register of ea.oh 
case tried showing the name of the accused, the offense c~ged, finding 
of the court and the sentence imposed. Uith the assistance of two inter
preters and recorders he. prepared and signed transcribed records of trial 
in ea.oh case showing in detail the proceedings had and the disposition 
of the prisoner. Ha was required to deposit all fines collected.with 
a.. U.S. Amr,/ finance officer am report.such deposits to higher headquarters 
either semi-m.on~hly or monthly. · 
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Accused's court register and the transcribed records of trial. in
cluding commitment papers, shon the following trials a.nd sentences imposed 
by accused, 10 July 1947, Karl Schuster, 114 months imprisonment - sus
pended if subject returns to the Russian Zone"; 17 July 1947. Kathe 
Theusin§;.'"Vr, four months ir:iprisonment with the provision that "sentence 
will be suspended if subject returns to the Russian Zone"; 17 July 1947. 
Gerhard Schreur, "four months imprisonment - sentence will be suspended 
if subject returns to the Russian Zone"; 24 July 1947, Vladimir "Golosow, 
10 days imprisonment; 20 August 1947, Baptist Gmeinder, "three montl:w 
imprisonment or to pay a fine of RM 90011 ; 21 August 1947, Johanna. Rau, 
114 months imprisonment - suspended upon immediate return to the Russian 
Zone 11 ; 28 August 1947, Anton Rossler, 30 days imprisonment; 2 October 
1947; Jan Semernikowsk:i, 11four months imprisonment - a part of the sen
tence can be converted to .. a ,fine"; 2 October 1947. Nikolaus Barabsch, 
11four months imprisonment - a part of the sentence oa.n be converted to 
a. fine • 11 · 

At about the time of the trial of the above mentioned persons, or 
shortly thereafter the accused aacepted German Reiohmarks varying in 
amounts from 260 in the oa.se of Rossler, to 2000 in the oases of 
Semerclkowski and Barabs.eh, as fiµes .for the release of each of the per
sons naned. Accused never at a:ny time reported the fines collected a.nd 
did not deposit a:ny of the money with a finanoe Qfficer as required. For 
the months of July and August 1947, during which most of the fines were 
•collected, he forwarded negative reports as to fines collected.• 

On or about 15 March 1947 the accused received through his seore
t-ary abqut thirt~· dollars in U.S. Military Payment Certificates 11script11 

from a Polish civilian named Isak Mittelman for the purpose of converting 
it into new script. Mittelman was not a member of the class of persons 
authorized by regulations to use or have in his possession this form of 
currency. .After demand for a return of the money had been made upon him, 
the accused caused to be deiivered to l:ittelman ~10 of the converted 
Military Payment Certificates. 

The aooused testified that he did not deliver any Military Payment 
Certificates to Mittelman, but did collect the monies mentioned above 
as f'illBs and failed to report and deposit the fines. He asserted that 
he had spent the money for various serrloea rendered military personnel 
in the area and although his actions were 11 irregular," suoh funds were 
customarily covered into the 11German Eoonoll\Y'" and used for the same pur
poses to whioh he applied them. fyo tinanoe.otticers testified that. 
foreign currency oolleoted a.a fines was re~uired to be forwarded to & 

oentra.l disbursing office in Friedberg where it wu transferred by the 
Military Government to the Land Mi,nistry ot Finance. 

4. Department ot the J.:rrrw reoords show that a.ocused is 35 years 
of a.ge and married. Be graduated from high school a.nd was engaged in 
farming prior to being inducted in the .Ull\Y' Air Forces in August 1940. 
He oompleted Officer Candidate School a.t the Army Air Foroes Training 
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Center No. 1. Mia.mi Bea.ch. Florida. on 24 June 1944 and was'oollDllissioned 
seoond lieutenant. AUS. Accused was appointed first lieutenant. Air 
Corps, AUS, on 17 May 1945. His adjeotival efficiency ratings have 
been-uniformly aExcellent.n 

5. I recommend that the sentence e.s approved by the reviewing au~ 
thority be oonfirmoo. ani carried into execution, and that a United 
States disciplinary barracks be designated as the place of confinement. 

6. Inclosed is a. form of aotion designed to carry into effect the 
foregoing recoxmnenda.tion should it ~et with your approval • 

.. 
·2 Inols 

l. Record of trial 
2. Form of a.otion General 

---------------.( GCKO 176, 8 Oct 1948)., 
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DEPARThlEl'lr OF THE .A.RJ.fY 
In the Office of The Judge Advocate General (127)

Washington 25, D. c.
JAGK - CM 331650 :,_ J ; ,:J ~-: 1;,;o 
UNITED STATES ) BIGHrH ARMY 

) 
v. ) Trial by G.C.M., convened a.t APO 343~ 

) 22 and 23 April 1948. Dismissal; total. 
Captain ELl!RIDGE DOWUES, III ) forfeitures a.nd confinement for two (2) 
(0-31450), Headquarters Special) years. 
Troops, Eigh~h Army, APO 343 ) 

,, 

----------------------~-------OPINION of the BOARD OF REVID'l 
SILVERS, ACKROYD a.nd LANNING, Judge Advocates 

1. The Board of Review ha:a examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

' 2. The accused was tried upon the following charges and specifica-
tions a 

CHAR.GE Ia Violation of the 93d Article of Yfa.r. 

Specification 1 a In that Captain Eldridge Downes III, Head
quarters Special Troops, fil.ghth Army, APO 343, did, at or 
in the vicinity of Yokohama., Honshu, Japan, on or a.bout 12 
January 1948, feloniously take, steal and carry away a.bout 
eleven (11) cases (132) bottles of whiskey, of the value of 
Two Hundred Twenty Dollars (~20.00), property of the Eighth 
Army Looker Fund. 

Specification 2a In that Captain Eldridge Downes III, •••, 
did, at or in the vicinity of Yokohama., Honshu, Japan, on 
or about 14 January 1948, feloniously take, steal and carry 
awe;y about seven (7) oases (84) bottles of whiskey, of the 
value of One Hundred·Forty Dollars ($140.00), property of 
the Eighth Army Looker Fund. 

Speoifioation 3a In that Captain Eldridge Downes III, •••, 
did, at or in the vicinity of Yokohama, Honshu, Japan, on 
or about 21 January 1948, with intent to defraud, ,1illfully, 
unlawfully, and feloniously make as true and genuine, a certain 
paper in substantially the following words 8lld figures a 

11 To ·1,hom It May Concern. 

This is to certify that I gave Mr. Ka.tsukawa two oases 
(24 bottles) of whiskey on 19 January 1948, to be used for 

.a party, which he was going to give for me and some of ~ 
friends. 



The entire tra.ru;action is perfectly legal, and the whiskey 
was given by me to I:ir. F.atsukawa as a gift only for the purpose 
of the party, and for no other reason. 

I would appear in person at the police station to make 
this explanation, but at the present time I am confined to 
my quarters with a bad cold, and the doctor has advised that 
I do not go out for a couple of days. I shall be happy to 
appear in person to make aey further explanation or identi
fication that you may think necessary, in the event that this 
explanation does not satisfy. 

Isl R E. Jackson 
ltl R: E. JACKSON 

Capt., Inf. 11 

a writing of a private nature which might operate to the 
prejudice of another and said writing was, as he, the said 
Captain Eldridge Downes III then well knew, falsely made 
and forged. 

CHARGE Ila Violation of the 95th Article of War. 

Specification la In that Captain Eldridge DOl'rnes III, *"'*, did, 
at or in the vioinity of Tokyo, Honshu, Japa.n, on or about 12 
January 1948, wrongfully and unlawfully deliver about eleven 
(11) cases (132 bottles) of whiskey to Taisuke Katsukawa for 
value, whioh whiskey was not the property-of Captain Eldridge 
Downes III and Captain Eldridge Downes III well knowing that 
he had no right, title, or interest thereon, and had no right 
to sell or otherwise dispose of it to Taisuke Katsukawa. 

Specification 2a In that Captain Eldridge Downes III, •••, did, 
at or in the vicinity of Tokyo, Honshu, Japan, on ·or about 14 
January 1948, wrongfully and unlem'ully deliver a.bout seven (7) 
oases (84 bottles) of whiskey to Taisuke Katsuka.wa for value,. 
which whiskey was not the property of Captain Eldridge Downes 
III and Captain Eldridge Dmvnes III well knowing that he had 
no right, title, or interest thereon, and had no right to 
sell or othervrise dispose of it to Taisuke Katsukawa. 

CHARGE III and Speoificationa (Finding of not guilty). 

He pleaded not guilty to all charges and specifications. He was found guilty 
of Charges I and II and the specifications thereunder and-not guilty of 
Charge III and its specification. No evidence of arry previo~s conviction 
was introduced. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard 
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labor at suoh place as the reviewing authority might direct for two years. 
The reviewing authority approved only so mui,h of the finding of guilty 
of Specification 1 of Charge I as involved a finding of guilty of laroeny 
of the described property as alleged, of some value in excess of $50, 
approved only so much of the finding of guilty.of Specification 2 of 
Charge I as involved a finding of guilty of larceny of the property as 
alleged, of some value in excess of $50. He approved the sentence·, desig
nated the United States Disciplinary Barracks, Fort Leave:mvorth, Kansas, 
as the pla.oe of oonfinement and forwarded the record of trial for action 
pursuant to Article of War 48. 

3. Evidence for the Prosecution 

On some date in October 1947 First Lieutenant William R. Clark, 
Infantry,. Yokohama. Quartermaster Depot, introduced the a.coused to Mr. 
Taisuke Katsukawa, a Japanese national who ha.d formerly been employed 
a.s manager of the Quartermaster sales store (R 14). Taisuke Katsukawa 
testified that on the d~ following his introduction to the accused he 
had some further conversations with him through Mr. Sakamoto, formerly 
the official interpreter at the sales commissary. In the early part of 
January 1948 the accused contacted Katsukawa. a.nd. requested him to pur
chase some whiskey. Katsukawa. interviewed some prospective Japanese pur
chasers a:od inquired as to possible selling price. He 11rel~ed this price0 

to the a.ooused. On about 12 January the a.ooused delivered to Katsukawa. 
eleven oases of whiskey. On a.bout 17 January the accused also delivered 
to the Japanese a.bout seven ca.ses of whiskey. On 21 January Katsukawa. 
paid to the a.ooused the sum of 170,000 yen. Shortly after the second 
delivery was ma.de, Katsuka.wa•s son a.na· a Japanese who was workine; with 
him were apprehended with some of the whiskey.by the Japanese police. 
Katsuka.wa. upon hearing of the arrests phoned the accused and urgently 
requested that he assist in procuring the release of the men. Shortly 
after 1700 hours on the same d~ the accused appeared at Katsukawa' 1 office 
and stated in effect, 11 I cannot go myself so I nuµce document so you could 
take this over a.zrl bring them baok. 11 The aooused thereupon executed, 
signed and delivered to Katsukawa. in the presence of Saka:moto, the fol
~awing described dooument·which was identified and received into evidence 
without objecti?n as Proseoution Exhibit 21 · 

nTo Yfuom it~ Concern. 

11This is to certify that I gave Mr Katsukawa. two oases 
(24 bottles) of whiskey on 19 January 1948, to be used for 
a party, which he was going to give for me and some of my
.friends. · 

nThe entire transaction is perfectly legal. and the 
whiskey was given by me to Mr ~tsukawa. as a gift only for 
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the purpose of the party, and for no other reason. 

"I would appear in person at the· police station to make 
this explanation, but at the present time I am confined to m:, 
qua.rters with a bad cold, and the doctor has advised that I do 
not go out for a couple days. In the event that this expla.na.• 
tion does not satisfy, I shall be happy to appear in person 
to make e.rry further explanation or identification that you ma::,
think ne oessary. 

/s/ R. E. Jackson 
R.E. JACKSON 

Capt., Inf.• (R 12 • 19-24, 84) 

It was stipulated that 'if Eiichi Sakamoto were present he would testify 
in detail as set forth in a statement appearing in the record and which 
substantially corroborates the aforementioned testimo~ of Ka.tsukawa.. 
A doctor's certificate was received in evidence showing that Sakamoto 
was confined to his bed by illness aD,d therefore unable to appear at the 
trial (R 82-84). 

Captain Illner H. W•. Ka.empfe testified that on 26 January 1948 he 
succeeded the accused as "warehouse and distributing officer for the 8th 
Army Looker Fund. 11 The purpose of the fund was to purchase whiskey for 
and to distribute_it to all of the occupation foroes in Japan. The 
procedure adopted for the operation of the fund was that ea.oh month the 
personnel made-up their orders whioh, together with a sufficient amount 
of mo;iey to .. cover the cost, was given to the major units of the occupation 
forces. The major unit made up a consolidated order and sent it together 
with the money to the fu:ad.. The orders were then oombined and the whiskey 
was ordered by the fimd. About 60 or 90 dais later when the shipment ot 
whiskey arrived the warehouse and distributing of'fioer for the fund would 
break the whiskey dawn for distribution to the major units where it was 
further broken down tor 'delivery to the individuals. The warehouse and 
distributing officer also had the additional duty of distributing the 
whiskey to the individuals of the Eighth Army Hea.'1quarters and attached 
units which was considered & major unit. The distributing officer would 
not open e~ch case of whiskey to discover broken bottles, but did add a 
certain number of extra. bottles to the amount given to the major units to 
cowr breakage, however, no broken bottles were replaced after once de
livered. After distribution there was always some whiskey left over 
which was kept in the warehouse and was reported to the council who de
cided what disposition should be :made of it. The distributing officer 
had full charge of the warehouse and made the distribution. The witnesa 
made an audit of the Eighth Arm:, Looker Fund concerning the receipts 
and distribution of liquor for Eighth Army Headquarters e.nd attached 
units. This audit covered the orders received for the month.a of August, 
September and October 1947 and the distribution made when shipments 
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arrived. The audit did not show how ma.iv bottles were broken or stolen but 
did have a column showing the number of bottles unaccounted for ea.oh month. 
Yfitness testified that there were no papers or records of any kind to shaw 
the disposition made.of these bottles. As revealed by the audit a. total 9f 
22-11/12 oases of whiskey were una.ooounted for for August, 20-5/12 ca.sea 
for September, e.m 7-8/12 oases for Ootober or a grand total .of 61 cases 
for the entire period. The whiskey ordered in October u shmm by the 
audit was distributed in December 1947 and January 1948, a.t which time 
accused was the distributing officer.· The defense objeoted to the receiv
ing of the a.udit in evidence as it did not shaw ·haw many bottles of those 
unaccounted for were broken, but when the law member ruled it would be re- · 
ceived as Prosecution Exhibit 3 "for what it disclosed• the objection was 
withdrawn. During February 1948, the first month e.f'ter relieving accused, 
witness had a breakage of three oases and four bottles (R 45-56). 

Major Frederick P. Rawson, Infantry, testified that he was custodian 
of the 8th Army Looker Fund aIJd he identfried Proseoution Exhibit S a.s an 
audit which he had ca.used to·be made.· The prices on the a.udit represented 
the cost of the whiskey 't.hioh ranged from $8.70 per ca.se for Bellows Gin 
to $19.62 per oa.se for Old Crow Bourbon whiskey. On cross-examination he 
stated that with respect to breakage allowanoe, llvre try to run somewhere 
around one percent.• The audit did not ata.te that a,rq ca.sea were •stolen.• 
It .simply showed · 11merchandiae not accounted for. n Ca.pt a.in Downes, . the 
accused, had become warehouse a.nd distributing officer on 18 October 1947. 
The collections for August a.nd Septel!lber 1947 had been ma.de before Ca.pta.in 
Downes became connected 'With the· f'Ulld, however, he h&d made the distribu
tion ba.sed on the aforementioned colleations. The fund operated theoreti
cally a.a follow~• 

•••• we collect money, we order the mercha.ndise, we get the 
meroha.Ddise in, we distribute it e.nd we are without money 
e.nd without meroh&Ildise. However, we have another pa.rt to the 
8th Army Looker Fund. Yfe take special orders a.nd I cannot 
say that the warehouse is empty, it is not.• (R 56-62) 

Agent Billy R. Smith or the Criminal IIIvestigation Division, identi
fied in the court room "16 oases of whiskey minus one bottle" which he tes
tified that he am a. Japanese detective of his detachment had confiscated 
a.t Kara.ma.ta. Building No. 2, 2 Chome, Kotabuyld Cho, Tokyo, Japan, on the 
night of 24 January 1948. There were twelve four· -fifths bottles to the 
case consisting of 107 bottles of Old Craw; 12 bottles of Old Granddad, 
60 Bellows whiskey e.m nine bottles or Bellows gin. He procured the 
liquor a.s a result of an interrogation ot Mr •. Katsukawa who directed him 
to the place where it h&d been found (R 62-66). The prosecution reoa.lled 
Ta.isuke Ka.tsukawa. to the sta.Dd and he identified Prosecution Exhibit 4 
as being pa.rt of the whiskey he a.nd the accused ha.d delivered to Kubo'a 
home and then transferred to the home of Seikiohi Murai. He had a.coom
pa.nied Mr. Smith when the latter oonfisoated the "!"hiskey. The defense 
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contended that the whiskey had not been properly identified, but the ob
jection thereto was overruled and the liquor wa.s received in evidence 
as Prosecution Exhibit 4 (R 85-87). The prosecution introduced further 
evidence showing that the liquor had been received, inventoried and re
tained at the headquarters of the 1144th emit prior to being brought into 
court at the trial {R 75). The inventory was received in evidence as 
Prosecution Exhibit 5 (R 80). 

Master Sergeant Andrew G. Waldhauser, Military Police Investigation 
Section of Yokohama., testified that he was assigned to investigate 11an 
illegal transaction of whiskey that Captain Downes was involved in." He 
had interviewed the accused on 24 January 1948 at Room 411, New Grand 
Hotel, where the acc:uaed had spent the night in arrest of quarters. On 
orders from Major Diaz, Comroanding Officer of the 44th Criminal Investi
gation Division, Sergeant Waldhauser had permitted Miss Ka.y Womack to 
visit the accused for about one-half hour. The witness testified that 
the accused had requested to be permitted to go to Criminal Investigation 
Division headquarters am make a statement. At headquarters Sergeant 
Vfaldhauser read and explained the 24th Article of War to the accused, 
who stated that he fully understood his rights and desired to make a 
complete confession. No promises or threats were employed. The accused 
thereupon ma.de a. voluntary statement in his own handwriting which he swore 
to before Captain J. W. Brant, Summary Court. The witness identified Pro
secution Exhibit 1 as this statement (R 24-26). 

Captain John Yf. Brandt, Commanding Officer, 44th Criminal Investiga
tion Division, Yokohama, Honshu, Japan, identified Prosecution Exhibit 
l as a statement written by the accused am sworn to before him as sum
mary court officer. Captain Brand.t stated that he had explained to the 
accused his rights under Article of War 24 before taking the statement. 
On cross-examinatfon the witness testified that he had interviewed the 
accused at his quarters and the accu,ed asserted that he did not desire 
to make any statement (R 29-33). 

Major Demetrio D. Diaz, Chief of the Yokohama. Crimiml Investigation 
Division, testified that on the morning of 24 January 1948 he conferred 
with the accused respecting the charges against him. He· read and· ex
plained the 24th Article of War to the accused and did not exercbe an;y 
11duress or pressure11 on him~ Major Diaz ordered the accused detained in 
the Grand. Hotel pending investigation of his case. Miss Womack had called 
at Major Diaz's office and at either her request or that of the accused, 
she was permitted to visit accused at the Hotel. She wa.s not connected 
with the Criminal Investigation Division in aey manner. On motion of 
the prosecution, Prosecution Exhibit 1 was received in.evidence (R 35-42), 
and in part is as follows 1 

"During the first week of January 1948, this Offi9er 
approached Mt-. Katchikawa: and asked him if he'would be interested 
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in purchasing some whiskey. Mr. Katsukawa replied that he would 
btiy it, and asked me how much I had, and how much I wanted per 
case• To which I replied that I did not know how much I would 
have to sell, but that I wanted 16,000 Yen per case. (I had 
heard a party, who is entirely disassociated with this oe.se or 
myself, say that that is what whiskey was selling for). Mr. 
Katsukawa. replied that he didn't know .what he could sell the 
whiskey· for, and would give me whf,l.tever he could get. To 
this I agreed. 

"This e.oo.· future conversations were carried on thru a 
Japanese interpreter in Mr. Katsukawa•s office. The inter
preter is definitely a.n innocent third party, in that to my 
knowledge, he ··received nothing from the transaction, and 
did not want &:a¥ part of same. He should not be penalized for 
my mistake. 

•r.issued· the October Locker Fund to all the major unit• 
in Japan, and then to all units of a.nd attached to 8th .Arra:r• 
All units received the· amounts as set forth on ea.oh individual unit 
statement, the amount being counted and verified by the reoeiying 
Officer at which time the unit Officer of ea.oh unit would sign 
my copy of the issue statement and depart. The quantities shown 
on ea.oh statement were figured out in our offioe by !I/Sgt K. 
Brown, and in every oa.se the units received a.t lea.st this amount 
or more from me. Hence when the last unit had departed, there 
were still approximately eighteen (18) oases of whiskey on hand. 
It is this amount that I delivered with Mr. Ka.tsukawa. in my oar 
to a house in To]cyo. . 

. 0 At this time Mr. Ke.tsukawa. told me that he could only get 
9000 Yen per case, to which I replied- that I' wanted 170,000 :Yen 
£'or the merchandise, to thia he agreed. The payment we.s to be 
made to me on 20 January in Mr. Ka.tsuka.wa's ·office, and ,ras ef
fected on tp.at da.te. The money was in an ordina.ry paper bag, 
and I did not even take the time to look in the bag, as by thi11 
time I was already more· than a.ware of the huge mistake I had 
made, and desired to get oa:y from the office and Mr. Ke.tsukawa. 
as soon as possible. I.~erely asked ii' 170,000 Yen were in the 
bag, and he replied that it was ... 
4. Evidence for the Defense 

Captain· Theodore E. De:Ma.sse, Ord.nano•, testified that he had known 
the a.oouaed for a.bout six years and 

0 

had obsen-ed hi• manner of performance 
of duties. & stated that the accused waa a person of the highest moral 
character and •veey muoh of a gentleman• (R 88). No i'urther evidence waa 
presented by the defeDSe a.Dd the a.oouaed,' after being duly a.dviaed of his 
rights aa, a witness, .elected to remain silent (R 95). . 

.A:f'ter announcing the sentence the president of tp.e court stated tha.t 
he would confer with the defense regarding the preparation ot a letter that 
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the court desired to sign and attach to the record. This letter dated 
9 June 1948 and addressed to the Commanding General, Eighth Army, states 
that the accused does not appear to be of the criminal type, that he has 
a past excellent record and that for the reasons stated it was recommended 
that the reviewing authority approve only so much of the sentence as in
volved dismissal from the service. 

5. Comment 

Detailed oral arguments were ma.de by counsel after the evid3noe had 
been presented. It was the contention by the defense that the prosecu
tion's evidenoe did not establish the offense or offenses of larceny but 
that if accepted by the court the evidence would at most show embezzle-
ment of the described property1 The· theory of the defense was that the 
accused, as the officer cha.rged-with the procurement and distribution of 
the liquor, occupied a fiduciary relation with respect to the fund so 
that a •misappropriation" by him of the property constituted a. breach ot 
trust. .This same question was raised and disposed of contrary to. the 
defense's contention in CM 318296, ~. 67 BR 211, 217, wherein it wu . 
pointed out that an officer who. by virtue of his_ military offi at is oharged 
with the supervision over property does -not have possession of s:u,ch prop
erty in contemplation of law, but merely a custody limited to the care 
a.nd lawful regulated disposition thereof. Such custody and control by 
the officer is always subject to regulations and orders by higher authority. 
The locker fund of the 8th U.S. unv· was an association or instrumentality 
created and operated by that Arnv. The wrongful. carrying away of the 
property with intent to deprive the fund of its property involved such 
trespass i:n law as to adequately support the charge of larceny of the 
property (see also CM 317327, Durant, 66 BR 277,307, and cases therein 
cited). Although the value of the whiskey was not clearly and specificall;y · 
proven, the cost prices were shown on the ,udit (Pros Ex 3) and moat of 
the cases of whiskey were before the court (Pros Ex 6). The court wa.a . 
not warranted in finding a specific value for the whiskey a.a alleged but 
would have been warranted in finding that the value of the whiskey described 
in Specifications l a.IJd 2 of Charge I was in each instance in excess of 
$50 (CM 317327, Dura.nt, 66 BR 277, 307J CM 324519, Davis, 73 BR 251,265J 
CM 327842, Coleman). -

Specifioation 3 of Charge I a.lleges forgery of the instrument shown 
in Proseoution Exhibit 2. The proof shows that when the accused wu noti
fied that some of the Japa.xiese who were involved in the disposition of 
the whiskey had been apprehended by the Japanese police, the aocused, ,in 
the presence of Ka.tsuka.wa. and the interpreter Sakamoto,· executed and signed 
the 1Wlle •R.E. Jackson, Captain, Infantry, 11 to a pa.per bearing typewriting 
which rep:resented that the said Ja.pa.nese were engaged in a legal trans
action. The paper writing was clearly·shawn to be false in its entiret;y, 
ma.de with the intent to deoeive ·the offioers, a.nd wu such a.n imtrum.ent · 
a.a, if genuine, would have imposed a. legal lia.bility on the person whose 
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name appeared thereon. The record does not show whether any such person 
as "R. E. Jackson, Capt. Inf." actually existed, but where there is an 
intent to defraud, forgery may be committed by signing a fictitious name 
(par 149.J., ACM 1928; CM 271591, Bailey, 41 BR 129,138). It follows.that 
the evidence adduced was sufficient to support the findings of guilty of 
Charge I a.m the specifications thereunder as approved by the reviewing 
authority. 

Specifications 1 and 2 of Charge II,eaoh alleges the wrongful delivery, 
for value, to Katsukawa of the same property alleged to have been stolen 
in Specifications 1 am 2 of Charge I. Although inartfully expressed, the · 
specifications indicate that wrongful sale of the property is the gist 
of the offenses denounced. The evidence olear~y shows, and the accused 
admitted, that he wrongfully sold am delivered the described property to· 
Katsukawa. Delivery was made in separate transao"tions a.nd on different· 
dates, although the payment for both deliveries was me.de at one time. 

It may here be noted that:no undue multiplication of charges re
sulted in arraigning the a.coused upon specif'ioations alleging le.rcen;y of 
property under the 93rd Article of War and also the wrongful sale and de
livery of t~ identical property in violation of Article of War 95, ea.oh 
of the alleged offenses being separate and 4istinot from the other (CM 
319858, Correlle, 69 BR 183, 201; CM 304486, ~, 21 BR (ETO) 189). 

The counsel for defense vigorously a.tta.oked the integrity of' the 
audit (Pros Ex 3) on the ground that it did not show how much of the 
whiskey, which wa.s unaccounted for, was for brea.ka.ge. The officer who 
made the audit testified that there were absolutely no records to show 
what disposition was ma.de of the liquor reported in the audit as unao-

. counted for, but that a portion thereof' may have been broken. The audit 
was properly admitted in evidenoe as proof' that ttiere was whiskey missing 
from the fund. The proof adduced by the prosecution showing that accused 
wa.s in charge of' receiving and distributing the whiskey of the fund, tha.t 
surplus whiskey remained in his charge after distribution, that he surrep
titiously contacted a Japanese national to arrange for a sale of whiskey, 
that he sold and delivered eleven oases a.nd seven oases of liquor, that 
he executed a false writing for the purpose of obtaining the freedom of 
two Japanese implicated in the transa.otions, that the audit of the a.ocounts 
of the fund while he was we.rehouse e.nd distributing officer showed a. large 
amount of whiskey as unaccounted for and the presentation in court of a.p
proximately sixte~n oases of' the whiskey sold by aocused to & Japanese 
produce a ohs.in of oiroumsta.noes from which· court could reasonably infer 
that the crimes alleged probably were committed (CM 325377, ~ipalq, 74 
BR 169). It follows that the oorpus delicti of eaoh of the offemes 
charged having been established by competent evidenoe the _aooused's pre
trial voluntary oonfessionwas properly admitted in evidence•. 
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6. Department of the Army records show that the aocused is 36'years 
of age and unmarried. Ee completed Offioers Candidate School and was 
commissioned a second lieutenant, Quartermaster Corps, AUS, on 14 August 
1942. He was connnissioned a oaptain in the regular Army on 24 November 
1946. 

7. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the sub
stantial rights of the accused were oommitted during the trial. The Board 
of Review is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the senteno~ and to warrant confirma
tion thereof. Dismissal is mandatory upon conviction of a. violation of 
Article of War 95 a.rd is authorized upon conviction of a. violation of Article 
.Jf War 93. 

~~, Judge Ailvooate 

___(o_n_te_m_p_o_r_a_ry_d_uty ) , Judge Ailvooate 
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JA.GK - CM 331650 1st Ind 

JAGO, Dept. of the Ar:nv, Washihgton 25, D. c. 18 AUG 19c:8 
TOa The Secretary of the Army 

1. Pursuant to Executive Order No~ 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board· of Review in the oase of Captain Eldridge Downes, 
III (0-31450), Headquarters Special Troops, Eighth Army, A.PO 343. 

2. Upon trial by general court-martial this officer was found guilty' 
of the larceny of 18 cases of whiskey of the value of more than $50, prop
erty of the 8th Army Looker Fund (two specifications), the forgery of a 
certain certificate all in violation of Article of War 93 (Chg I, Specs 
1,2 and 3); a.nd the "delivery for value• to a. Japanese of 18 oases of 
w~skey not belonging to him (two speci:f'ications) in violation of Article 
of War 95 (Chg II, Specs 1 and 2). No e}'idence of previous oonviotions 
was introduced.,. He wa.s sentenced to be dismissed the service, to forfeit 
all pey and allowances due or to become due, and to be confined at hard 
labor at such place as the reviewing authority might direct for two years. 
The reviewing authority approved the sentence, designated the United 
States Disciplinary Barracks as the place of confinement, and forwarded 
the record of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the accompaeying opinion 
of the Boa.rd of Review. I concur in the opinion of the Boa.rd that the record 
of trial is legally sufficient to support the findings a.nd the sentence am 
to warrant confirmation of the sentence. 

In.January 1948 the accused was the warehouse and distribution officer 
of the 8th Army Looker Fund. The fund was operated for the procurement 
and distribution of.liquors to all of the occupation forces of Japan. 
On 12 January 1948 a.nd in furtherance of a pre-arranged agreement, ~he 
accused wrongfully sold and delivered to a Japanese oivilian eleven oases 
(132 bottles) of whiskey, the property of the Looker Fund. On 14 January 
1948 he wrongfully sold and delivered seven oases (84 bottles) of whiskey 
belonging to the fund to the same Japanese person. On 21 January 1948 

. the Japanese paid the accused 170,000 yen for the liquor. On about 21 
January 1948 Japanese police officers arrested the son of' the purchaser 
and the Criminal. Investigation Division confiscated part of the whiskey. 
In an attempt to secure the release of the Japanese, the a.oouaed executed 
a certificate and .signed the name "R.E. Jackson, Capt Inf" thereto, stating 
that the transaction was entirely legal and that the writer· had given the 
whiskey to the Japanese to be used for a party. 

In a pre-tria~ statement to the investigating officer, the accused 
admitted the aots constituting the offenses of which he was convicted and 
stated that he did, not want the yen but was attempting to prqoure a. · 
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diamond ring for his f'i&n0e. 

4. The aocused is 36 years of age and unmarried. He W8.l3 commissioned 
· a captain, Quarterma.ster Corps, Regular Army, on 24 November 1946. In a 
letter to the reviewing authority, which was a.tta.ched to the reoord of 
tria.l, the president of the court recommended that in view of the accused's 
prior excellent record, only so much of the sentence be approved as in~ 

_volved dismissal from the service. · 

5. On 9 August 1948 Mr. Eldridge Downes, father of the accused, and 
Mr. John D. Carter, both of Denton, Maryland, appeared before the Boa.rd 
of' Review and made oral argUJOOnts in the case. They submitted for con
sideration character references in the form of letters from various 
officials a.nd citizens, which letters ha.ve been attached to the record of 
trial. 

6. I recommend that the sentence be confirmed and carried into execu
tion. I further recommend that an appropriate United States disciplinary 
barracks be designated a.s_ the pla.oe of confinement. 

7. Inclosed is a. form of' action designed to carry into ef'f'eot the 
foregoing r_ecammenda.tion should -vr:--.,.,...,.t with your appr 

' 2 Incls T.HOMA.S H. GREEN 
l. Record of' trial Major General 
2. Form of' action The Judge Advocate General 

( GClLO 153, 26 August 1948)• 
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DEPARTMENT OF THE ARMY (139) 
In the Of'fice of The Judge Advocate General 

Washington 25, D.C. 

JA.GQ.- CM 331723 

UNITED STATES 

v. 

Private JOHN W. SOWDER, 
(R.l 35983738), Troop C, 
6th Constabul.aey Squadron. 

9 JUL 1948 

UNITED STATES CONSTABULARY 

Trial by G.C.M., convened at 
Schweinfurt, Germany, 3 June 
1948. Dishonorable discharge 
and confinement for one (l) . 
year. United States Disciplinary 
~arracks. 

HOLDING by the BOARD OF REVIEW 
JOHNSON, BAUGHN and KANE, Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been •xarn:fned by the Board of Review. 

2. The accused was tried upon the f~llowing Charge and Speci
fication: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Private John w. Sowder, Troop c, 6th 
Constabulary Squadron, did, at Coburg, German;y., on or 
about 17 April 1948, in his testimony before a Swmnary 
Court-Martial at the trial of John W. Sowder, make under 
oath a statement in substance as toll01'8: "I was not 
absent 'Without leave from 2 April 1948 to l4 April 1948, 
but was sent as a patient from the 385th Station Hospital 
to the 98th General Hospital Munich and was a patient 
theN during the period I am being tried tor being absent · 
1'ithout lean." which statement he did not believe to be 
true • 

.Accused pleaded not guilty to, and was found guilty of the Charge and 
Specification. Evidence of two previous convictions was introduced. 
He was sentenced.to be diahonorab~ discharged the service., to forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor for three (.3) ;rears. The reviewillg authority approved the sentence, 
reduced the period ot confinement to one (l) ;rear, designated Branch 
United States Disciplinary Barracks., Fort Hancock., New JerseY', as the 
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place ot confinement, and forwarded th.a record of trial for action under 
Article ot War 59l. 

J. The evidence for the prosecution shows that accused was advised 
of his rights under Article of War 24 and sworn as a 'Iiitness in his own 
behali' at his trial by Summary Courtr-Yartial on 16 and 17 April 1948 
(R. 5;7,8,9). He was being tried for the offense of absence without 
leave from 2 April to 14 April 1948 and testified on the first day ot his 
trial that he was in the 98th General Hospital during the period he was 
alleged to have been absent without authority. Because his testimony 
"sounded truthful", Major George A. Lucey, the S1.1Dll817 Court Officer, 
continued the trial in order to verify accused ts statement. Accordil:lg 
to Major Lucey, he reconvened the court the following day wh,n "I had a 
telephone check by the squadron surgeon ma.de 1d. th the hospital which the 
results were negative, stating he was not in the hospital" (R.5). Arter 
again being advised of his rights and sworn on 17 J.pril when the court 
reconvened accused 11 • • • elaborated and clarified the fact concernillg 
the hospital •••11 to the Summary Court Officer (R. 5,8,9). 

To establish the falsity of accused's sworn statement, the prosecu
tion offered the affidavit of one Start Sergeant Mickelson lfho was then 
absent without leave and therefore not available as a witness. At the 
direction of Major Lucey following the trial, Sergeant Mickelson and 
another non-commissioned officer purportedl.1' made a physical check o! 
the 98th General Hospital to determille the truthfulness of accused's 
testimoey. The defense objection to the admission of Sargeant Mickelson's 
sworn statement was sustained, but thereafter Major Lucey 1laS permitted 
to testify" over defense objection that Sergeant Mickelson :made an official 
report to him in lfhich Sergeant Mickelson stated accused was not in the 
98th General Hospital in Munich during the period 2 to l4 April 1948 
(R. 6,7). 

Master Sergeant Samuel I. Davis, Chief Clerk in the Registrar's 
Office, 98th General Hospital, testified that he was supervisor ot all 
the hospital records and that according to these records accused was 
not in that hospital between 2 April 1948 and 14 April 1948 (R. 10,11). 

4. For the defense Technical Sergeant John D. Shultz testified 
that be was present on both days of accused's trial (R. 12). A.ccused's 
Special Defense Counsel, llb.o was S1'0rn as a 'Witness, testi.tied, how- . 
ever, that Major Luce7 informd him. Sergeant Shultz was not present on 
the first day- of the trial (R. 12, 13). Accused, attar being warned 
of his rights as a ldtness, testified that there ,ras no one present 
besides Major Luce7 in the court room on the first day, and that he 
(accused) was at no time a<lm1n1stered a formal oath (:a. 14). He testi
fied that he made a statement, not sworn, to the effect that, he us in 
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the 98th General Hospital in ?Y:Wlich, between the 2nd and 14th of April, 
having been admitted by "a WAC T/3 11 • He further testified that he was 
in fact in that hospital during the period in question (R. 14). 

· 5. The necessary elements of the offense of false swearing for 
which accused was tried and i'oW1d guilty are: · · 

"(a) That accused was sworn in a proceeding or made an 
oath to an ai'fidavit; (b) that such oath was administared 
by a person having authority to do so; (c) that the testi
mony given or the matter in the affidavit was false, as 
alleged; and (d) the facts and circumstances indicating 
that such false testimony or affidavit was 1rl.llfully and 
corrup~ given or mad.a." (Par. 152c, MCU 1928 p. 191). 

In support of the first two elements of proof, there was corapetent 
evidence adduced showing that accused was advised of his rights under 
the 24th Article of War, sworn as a witness on both days of the SUJ1111ary 
Courtrl.!artial proceeding, and that the oath was duly administered to 
him b7 Major George A. Lucey, serving in. the capacity of Summary Court 
0.f'ficer. To establish the falsity of accused's testimony, as required 
by sub-paragraph (c) above, the prosecution after failing in their 
efforts to introduce the sworn statement of Sergeant Mickelson, which 
statement was clearly inadmissable, elicited testimony from :Major Lucq 
over defense objection concerning an "official report" made to him by 
Sergeant Mickelson. This testimony; of Major Lucey was clearq hearsay 
and incompetent, and of such.character that its reception constituted 
serious error. The fact that it us an "official report" does not 
change or modify its hearsa7 character or make it competent evidence. 
(Par. llJg_, MCM 1928 p. l.JJ}. . 

. Independent of this incompetent testimony, :the o~ evidence 
tending to prove the falsit7 of accused's statements under oath was 

· the te&timoIJ1' ot Master Sergeant Samuel I. Davis, of the 98th General 
Hospital to the effect the records of that institution reflected 
accused was not present during the period 2 April to l4 April 1948. 
Since this testimoey stands uncorroborated in the record by other com
petent evidence, a serious question arises as to the proof o:r the third 
element set forth in sub-paragraph (c) above, llhen considered 1n the 
light of the rule announced in CM 322255 Ruch, 9 September 1947. In 
that ease, the Board of Review, after discussing the rule long recog
nized in perjury cases which requires corroboration of the testimony 
of a single witness as to the falsity of the fact or facts to which 
accused allegedly testified, held the s~ principle applicable to the 
ottenl!II of false s11.aring. The following, language ot the Board in that 
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holding is clear:cy decisive of the question here presented, 

"Fundamenta.J.:cy, the same reasoning and logic is applicablt 
also in the case of false Slf8aring, and the rule requiring 
corroboration bas similarzy- been adhered to with respect to 
the essentials of proof for conviction of this ofi'ense, viz: 

' • • • A conviction /ior false swearj,J:Jg} will 
not be sustained unless .rounded on the evidence 
of two credible witnesses, or on that of one 
such witness corroborated strongzy- by circum
stances pointing to the falsity of the state
ments.' {Sec. 713(658) Underhill 1s Criminal 
Evidence, Fourth F.dition, p. 1326; State v. 
Miller, Missouri App. 159; (Sic) kµiem v. 
State, 31 Texas Cr. 51~, 21 s.w. 256; Regina 
v. Bromung, 3 Cox c.c. 437, 438). 

"Although the question of whether or not corroboration 1s 
necessary- £or conviction of false Sftaring has not been ex
pressl.3' decided by- milltary tribunals, the on:cy available pre
cedent strongl.3' indicates that the ·rule does appzy-, to wits 

1We may ass'lll!MI, though the question has not 
been authoritative:cy settled for eour'tr1nartial 
procedure, that the rule app:cy-1.ng to prosecu
tioruJ for perjury, that the testimony of one 
,ritness is insufficient to convict without 
corroboration by other evidence, direct or 
circumstantial, tending to prove falsity (p. 175 
MCM) applies in false s,reari.ng cases such as this 
one' (CM 192495, Dockery (1930)). 

11 Aside from the testimoey of one witness, Technical 
Sergeant Elliot B. Taft (R. 13, 14), the record of trial 
in the instant case is llhol:cy void of proof of falsity, 
either direct or circumstantial, of accused's alleged acts 
of (l) going into the Special Service Building at Gaffq 
Barracks, Wetzlar, Germany-, during the afternoon of 26 
December 1946, or (2) attempting to handle liquor in that 
building on the same date. The evidence of record being 
thus limited, there is a failure of legal proof of false 
swearing, as found by th& court." 
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There being no competent evidence corroborating the testimony of 
Master Sergeant Davis in the instant case to the effect that accused'• 
testimony was false, there wa~ consequently a failure of legal proof 
of a necessary element of the offense charged unl.ess it is determined 
that the fact Davis' testimony was based entirely upon the "records11 

of the hospital is sufficient within itself to prove the .talsity of 
accused's statement, within sane recognized exception to the •two 
witness" rule. 

Considering the evidence in the instant case as if the actual 
records of the hospital had been introduced in evidence, the question 
for determination is 1'hether such evidence causes this case to tall 
within the foll.owing exception to the rule enunciated above: 

•The cases in "l'hich a second living witness in 
issues of this class may be dispensed with are thus 
sumned up by the Supreme Court of the United States: 
Where a person is charged with a perjury by false 
snaring to a fact directly disproved by documentary" 
or -written testimony springing from himself with cir
cumstances showing the corrupt intent; where the per.jur;r 
charged is contradicted bya public record, proved to 
have been well kno11n. to the defendant when he took the 
oath, the oath being proved to have been taken corru:ptl;y'; 
,mere the party has been charged with "taking an oath 
contrary to what he must necessariJ¥ have kno,m to be 
the truth, and the false swar:ing can be proved by his 
o,m letters relating to the fact sworn to, or by other 
-written testimony existing and being found in the pos
ession of the defendant, and lrllich has been treated by-
him as containing the evidence of the fact recited in it.• 
(Wharton's Cr:i.m1nal Law, Vol. 2, p. 1840-41). (Underscoring 
supplied).· 

The Manual for Courts-Martial also states: 

"Documentary evidence is especia~ valuable in 
this connection; /i,roof of perjuri} for example, ·,tierer 
a person is charged with a perjury as to facts directly 
disproved by document.lry or 11ritten testimony springing 
.from himself with circumstances showing the corrupt 
intent; or 'Where the testimony with respect to which 
perjury is charged is contradicted by a public record 
proved to have been well knOl'ill to the accused llben he 
took the oath.• (MCM 1928, par. i, p. 175). 
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The above statements of the rule and the exceptions thereto "Were 
first announced in this country by the Supreme Court of the United 
States in the case of United States v. Wood, .39 U.s. 4.30 (cited nth 
approval in Hamner v. United States, 271 U.S. 627), at page 441 as 
follows: 

"We thus see that this rule, in its proper application, 
bas been expanded beyond its literal terms, as cases have 
occurred in which proofs have been offered equivalent to 
the end intended to be accomplished by the ruJ.e. In llbat 
cases, then, ldll the rule not apply? Or in 'llbat cases 
~ a living witness to the corpus delicti of a defendant, 
be dispensed with, and documentar.r or written test:Lmo:iv be 
relied upon to convict? We answer, to all such where a 
person is charged with a perjury, directly disproved by 
documentary or 'Written testimony springing from himseU, 
111th circumstances showing the corrupt intent. In cases 
"lfhere the perjury charged is contradicted by a public 
record, proved to have been -.ell k;nOVlll to the defendant 
llhen he took the oath; the oath onl,y being proved to have 
been taken. In cases where a party is charged 1'ith taking 
an oath, contrary to what he must necessarily have knom 
to be the truth, and the .false S1'18aril'lg can be proved by 
his 01lll letters, relating to the fact 811'0rll to; or by 
other 'Written testimOiliY existing and being found in the 
possession of a defen~t, and which bas been treated by 
him as containing the evidence of the fact recited in it. 

' Let us suppose a case or two, in illustration o:t 
the positions just laid datrn. A de!endant, in two answers 
to a bill in equity, STt--ears llllequivoc~ to a £act, and 
as positively against it. A document is produced, executed 
by himself, decisive of the truth of the fact. In such a 
case, can a liv:ll:lg Titness be wanted; or could aey- number 
of living wit.nesses prove, more certainly", the false 
BRar:illg, than it would be proved by the document and the 
de.fend.ant's contradictor;r oaths? Or, take the case ot. 
de!endant being sued in equity, to recover :trom him the 
contents of a lost bond. In ans,rer to a call upon hill to 

· srry whether he had or had not made such a bond, he swears 
that he never had made such a bond. The bond is afterwards 
found and_proved; is not his answer, then, upon oath, dis
proved by a circumstance, stronger than words can be, coming 
from the mouth of man? Again, suppose a person, in order to 

6 



(14.5) 

obtain a right under a statute, is required to take an oath 
to a fact lfhich is the mutual act of himself and another, 
and which from its nature is unequivocal. He swears con
trary to the fact. Subsequently, his letters, written 
be.tore and after his oath, are found; which disclose not 
onl;r the real fact,but a general design to misrepresent 
facts of the same kind, and a book or other written paper 
is produced, bearing directly upon the fact, from its 
being the original. of the transaction, reduced to writing 
contemporaneously 1fith its occurrence, and recognised by
the defendant to be such., though it is in the handwriting 
of another; 'Will not the defendant•s recognition of it, 
with the aux1 J iary evidence of the letters, without a 
living 1'itness to speak directly to the corpus delicti of 
the defendant., justify the whole being put before a jury, 
in a case of perjury; for them to decide lfhether the de
fendant has Slf'Orn falsely and corruptly? In such a case, 
if the person was called in whose hand'Wl'iting the book or 
other written paper was, it might happen, that he hQd ~ 
been the recorder of the transaction, at the instigation 

, of one of the parties to it, without his ever having had 
~ communication with the other respecting its contents. 
The witness then wou1d only prove so much, without proving 
;mything which bore upon the charge of false swearing. 
But 'When the defendant se has reco • sad the boo 
or writ as evidence of his act and such reco tion 
is oved there is no rule of eviden • lfhich re es 
other proof, beyond his admission, to prove the contents 
of the book or paper to be true." (Underscoring supplied). 

It seems clear from the principle embodied in the above quotation 
and subsequent illustrations set forth therein that the onl;r exception 
to the general rule within which the present case might conceivably 
fall is the case "where the perjury charged is contradicted by- a public 
~•cord, proved to have been 1'8ll known to the defendant when he took 
the oath", as it cannot be contended that accused in the instant caa• 
in aey manner "recognized" or admitted that the hospital records wre 
true or correct. In fact, he testified in his own behalt, reiterating 
his innocence and still contending that he was aetual:cy- in the hospital 
during the period in question despite what the records o~ that institu
tion reflected. 

7 



(1.46) 

Assuni:og, but not decidillg, that the hospital records 118N "public 
records" nthin the meaning of that phrase as used by the Supreme Court., 
the next question tor determination is whether the necessary- requirementa 
ot proof under the "public record exception• to the general rule was :tul
filled by the evidence in the present case. The Board of Review is ot 
the opinion that they ftre not. com.plied nth for several reason•. Fir•t, 
it nll be noted that in the language ot th• Supreme Court, the "public 
records• Nlied upon to establish the falsity of accused's •tatement 
must be "provad to have been nll kn011t1 to the defendant ]!hen he took 
;tb.• oath•. There was no evidence either direct or circumstantial fro• 
which the court could even infer that accused had B.fIJ' knowledge ot what 
the hospital records diacloeed at the time he took the oath and made the 
statement in question. u·he was act~ in the hospital as be co:nteDda, 
he had every- Nason to believe the Ncords of that installation would so 
reflect. In short., records of this character are not compiled by accused 
or made in his presence and he cannot be charged 1rith their accuraey., 
truthfulneaa., or knowledge of their contents. In our opinion, the type 
of "public record" which 'W'OU1d be so wll known to an accused that no 
corroboration of its contents "WOUld be necessary- to prove b.,.-ond &rq' 
doubt the falsity of accused I s oath., must be one "Which could not be 
made nthout his knowledge., such as hie conviction by a court of Ncord 
or a bond which be signed in a judicial proceediJ:li., 'Which latter ill~tra
tion n• used by the Supreme Colll't in th• quotation above set forth. 

Furtharmore., it is a matter of common knowledge that lhile Ncords 
of hospital.a are competent evidence and admi11ible as an exception te 
th9 hearsq rule, tbq are not infallible and mistakes do occur in their 
preparation and maintenance. Consequent:cy-., ti. Board of Renew is not 
prepared to hold that such records alone, with no show:lDg o:t flt1J' cor
roborating circmstancea as to their accuracy-, or that their cOlltenta 
ftre knOIID to accused, are sufficient upon 11"h:1.ch ti bue a t:lnd1ng o:t 
guilty o:t an offense of perjur;y or falae nearing. 

6. For the reaaona stated., the Board of Review holds tM Ncord 
of trial legal.l1' insufficient to support the finding of guilty and the 
sentence. 
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JUL 231948 
JAGQ - CM 3.3172.3 1st Ind 

JAGO, Dept of the Arrq., Washington 25., D. c. 

TO: Commanding General., United States Constabulary., APO 46, c/o .Postmaster 
NewYork, New York. 

l. In the case of Private John W. Sowder (RA 359837.38), Troop c, 
Constabulary Squadron., I concur in the foregoing holding by the Board 
of Revin and recomnend that the findings of guilty and the Hntenc• 
be disapproved. 

2. When copies of the published order in this case are forwarded 
to this office they should be accanpanied by th• foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this cue, 
please place the file number of the record in brackets at the end ot 
the published order., as follows : 

(CM 331723). 

.L.ll\AUI,... H. 
Major General 
The Judge .Advocate General 
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DEPARMNT OF IDE .ARMY 
In the Office of The Judge Advocate General 

Was~ton :25, D. c. 

JAGN-CM 331750 

UNITED STATES ) HEADQUARTERS FORT BRAGG 
) 

v. ) Trial by G.C.M., convened at 
) . Fort Bragg, North Carolina, 

Privates THOMAS BUDKEY, JR. } 18 June 1948. Budkey: Ac-
(.339:29841)., Company B., and ) . quitted. Freels: Dishonorable 
BOBBIE G. FREEI.S (18172653)., } discharge and confinement for 
Company A., both of 4th Signal ) six (6) months. Post Stockade. 
Battalion. ) 

·------
... 

HOLDING by .the OOARD OF REVIEW 
ll'iINELL., ALFRED and SPRINGSTON, Judge AdTocates . . . 

1. The record of trial· in the case of accused Freels bas been 
examined by the Board of Review. Accused Budkey., tried in a joint 
trial with accused Freels, was acquitted. 

2. Accused Freels was tried upon the following Charge and Speci
.fication: 

CHARGE: Violation of ·the 94th Article of War. 

Specification: In that Private Bobbie G. Freels, ·company 
A, 4th Signal Battalion, and Private Thomas Budk:ey, 
Jr~, Company B, 4th Signal Battalion., acting jointly', 
and in pursuance of a common intent, did, at Fort 
Bragg, North Carolina., on or about :27 May 1948, 
feloniously take., steal, and car-ry away one pair 
boots., service compat., value about $8. ?6, the pro
pert;r of the _United States, issued and .furmshed 
for the use and benefit of Technician Fifth Grade 
Ira w. Price, Company A., 4th Signal Battalion; one 
bag, barracks., value about $1.17., and three pair 
trousers, cotton khaki, value about $8.7.3., tm pro
perty of the United StateJ, iasuad·.ao<L.turnished for 
the use and benefit of Private First Class John w. 
Anders, Company A., 4th Signal Battalion; ene pair 



(J.50) 

shoes, low quarter., tan, value about $5.13., tm pro
perty of the United States, issued and furnished for the 
use and benefit of Private First Class Philip 'l'. 
Liberatore, Company B., 4th Signal Battalion; one jacket., 

. field, :Ml.943., value about $10.:28., one hood., jacket., 
field, value about $1.13, and one pair shoes, low 
quarter, tan, value about $5.13, the property of the 
United States, issued and furnished for the use and 
benefit of Private Leonard A. Little., Company A, 4th 
Signal Ba~talion; a total value of $40.JJ. 

Accused pleaded not guilty to and was found guilty of the Charge and 
Specification except the words "and Private Thomas Bud.key, Jr• ., Compa.ny-
B, 4th Signal Battalion, acting jointly, and in pursuance of a comm.on 
intent., 11 and 11 one bag., barracks, value about $1.17., and three pair trousers, 
cotton Khaki, value about $8.73., the property of the United States, issued 
and furnished for the use and benefit of Private F.trst Class JoJ:m W. Anders, 
Company A, 4th Signal Battalion," and 11one jacket, field, Ml.943, value about 
$10.28, one hood., jacket, field, value about $1.13, and one pair shoes, low 
quarter, tan, value about $5.13., the property of the United States, issued 
and furnished for the use and benefit of· Private Leonard A. Little., Company 
A, 4th Signal Battalion; a total value of $40.33, • substi tut.1.ng· therefor 
11of a total value of $13.89.11 Of the excepted words, Not Guilty-. Of the 
substituted words., Guilty. · 

,3. It is to be noted that. that part of the specification of which 
accused was found guilty alleges the larceey on or about 27 May 1948., 
at Fort Bragg, North Carolina of a* * * one pair boots, service combat, 
value about $8.76, the property of the United States., issued and fur
nished for the use and benefit of Technician Fifth Grade Ira w. Price
* * *91 and"*** one pair shoes, low quarter., tan, value about $5.13., 
the property of the United States, issued and furnished for the use and 
benefit of Private first Class Philip T. Liberatore * * *•" Asswning 
without deciding that this allegation ms;y- be treated as tantamount to _ 
one in which the property alleged t.o have been -stolen is described as 
"property of the United States, furnished and intended for the military
service.,• it then becomes necessary- to determine whether all the elements· 
o~ the offense alleged were proTen., in order ta support the .findings o! 
guilty. . 

4. The evidence for the prosecution established beyond ooubt that· 
accused stole one pair of combat boots !r(U Technician Fil'th Grade Price 
and one pair low quarter shoes from Private First Class Liberatore., each 
of the value alleged. With respect to the ownership of the property, 
however., the evidence tor the pros·ecution shows by competent unoontra
dicted evidence that Technician Fifth. Grade Price was the owner or the 
combat boots described in the specification (R. ll) and that Private 
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First Class Liberatore was the owner of the low quarter shoes of which 
accused was found guilty of stealing (R. 12, l3). No effort was made 
to show that these items ware property ot the United States, or .that 
they were issued for the use of the soldiers named as alleged in the 
specification. · 

The production of tm itEIJlS at the trial before the court · 
is not sufficient to prove Government ownership of property susceptible 
to private ownership, particularly where there is prosecution evidence 
of private ownership (CM 270549, Richmond, 45 BR .310). Al.so, the mere 
fact that items of clothing are of a type used 1n military service does 
not justify an inference that they were Government property, as it is . 
a matter of common knowledge that uniform articles of this kind ma::, be 
privately purchased and personally' owned by soldiers (CM .318062, Guevara, 
67 BR 121; CM 192952, Scoles, 2 m 51). · 

The record 11'0Uld have been legally sufficient to support a 
finding of guilty of larceny of the items as the respective property 
of the two soldiers, Price and Liberatore, in violation of .Article of 
War 9.3, but accused was not charged lfith that offense and it is not a 
lesser included offense of the one llith which he was cllarged (CM 270549, 
Richmond, 45 BR .310). Since an essential element of the offense of 
larcen;r UIJ,der the 94th Article of War is •that the property belonged 
to the United Statesn,(par. 150!, MCM, 1928) in the absenc~ of compe-

. tent proof of that element the findings of guilty o! the Charge and 
Specification cmnot be sustained. 

5. For the reasons stated, the Board ot Review holds the record 
of trial legally insufficient to support the findings o! guilty and the 
sentence. 
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JAGN-CM .331750 1st Ind 
JAGO, Dept. o! the J.n.y, Washington 25., D. C. 
TO: Commanding GeIWral., Headquarters Fort Bragg., North Carolina. 

l. In the case of Privates ThOlllas Budk:ey, Jr. (.33929841), 
Compaey B., and Bobbie G. Freels (1817265.3), Company A, both of 4th 
Signal Battalion., I concur in the. .t'oregoing holding by the Board 01' 
Review and recommend that as to accused Freels the findings a?Xl 
sentence be vacated. ~ 

2. When ·copies qt the published order in this case are for-
warded to this office they should be accompanied by the .t'oregoing holding 
and this indorsement. For convenience 01' reference and to facilitate 

. attaching copies of tb3 published order to the record in this case., 
please place the file number ot the record in brackets at the end of 
the published order., as follows: 

(CM .331750). 

RECORDED 

l Incl THOl4AS H. GREEN 
Record of trial Major General 

The Judge Advocate General 



DEP.UmmNT OF THE ARMY 
In the Office of' The Judge Advocate General (l.5J) 

Washington 2.5, n.c. 

JAGH ClL 3317.54 10 August 1948 

U NI. T ED ST AT E S ) UILITA.RY DISTRICT OF WASHINGTON 
) .. 

v. ) Trial b7 G.C.Y., convened at 
) Fort )Iyer, Virginia, 30 June 

First Lieutenant ROBERT F. ) 1948. Dismissal. 
EN'f', 0-1688246, Inf'antey-1 Special ) 
Distribution Section, Intelligence) 
Division, Department _or the J.rmy. ) 

OPINION ot the BOA.RD OF REVI&9' 
HOTTENSTEIN, WOLFE, and Lnt:H, Judge Advocates 

1. The Board of Review has examined the record of' trial in the 
casa of the officer named above and submits this, its opinion, to· The 
Judge A.dvocate General. 

. 2. The accused' ns tried upon the .t'ollotring Charge · and Specifica
tions: 

CHA.BGE: Violation of the 94th Article of War. 

Specification l: In that First Lieutenant Robert F. Enti 
Infantry, Special Distribution Section, Intelligence 
Dirlsion, Department o.t' ·the l.rrsry, did, at Pentagon 

· Building, Arlington COllllty, Virginia., on or abou.t 27 
llay 1948, feloniousl,7 take, steal, and carry away one 
typewriter, of the value or about $J.5.00, property o.t' 
the United States, turnished and intended .for the 
:m.ilitar,- service ,thereo~. 

Specification 2: In that First Lieutenant Robert r; F.nt, 
Infantry, Special Distribution Section, Intelligence 
Division, Department or the~, did, at Washington, 
D. C., on or about 28 llay 1948, wrongi'ul.q and knowingly 
sell one typewriter., of the value of about $35.oo, 
property ot the United States, .tumished and intended 
tor the military servi~e thereof. 

He pleaded not guiltT to and was toand guilt,r or the Charge and Specifi
cations. lo evidence ot previous convictions ns introduced. He 11a.s 
sentenced to be dismissed the service. The revi~g authorit7 approved 
the sentence and f ornrded the record ot trial for action pursuant te 
Jrticle. ot lfar 48. , 
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3. Evidence. 

a. For the prosecution. 

The evidence is swmna.rized as follows. The accused is in the 
military service and at the time of the offenses alleged was on duty 
as a security courier, Intelligence Division, Department of the Arm;y 
(R 30, Pros Ex 3, R 48). At about noon on 28 May 1948 he offered tt1 
sell a typewriter to •Bela's Gift and Typewtit~r Company, 3019 14th 
Street, N.W., Washington, D.C. 11 Since Daniel Schlosburg, the proprietor 
of the store was not in., the sale was not consummated at that ti.me. 
Accused left the typewriter at the store and stated he would come back 
when Mr. Schlosburg was there. The typewriter was a late model "L C 
SmitL11 typewriter (R 10). Accused returned about seven o'clock in the 
evening and sold the type1Jtiter to Schlosburg for $35.00 (R 14). At 
the time accused identified himself giving his correct name, rank, and 
serial number and showing his identification card (R 18). Payment was 
effected by giving accused a check drawn by Schlosburg 1 s wife, which 
accused immediately endorsed., returned to Schlosbu.rg and received cash 
therefor (R 21,22). Schlosburg identified an 11 L C Smith typewriter" 
serial No. l.Al663287 as the typewriter which he purchased from accused 
and the typewriter was admitted in evidence. (Pros Ex 1, R 29). With 
reference to purchases of used articles Schlosburg testified: 

"Whenever a dealer buys a used machine, he is to record that on 
a I,"ecord, and it is to be sent to the Police Department; and 
we are to hold that machire for fifteen days before disposal. 
Within after eleven hours after we purchase that machine, that 
report is supposed to be in. 11 (R 1.5) · 

In the transaction With accused Schlosburg made out the report in 
accused's presence. Schlosburg denied that he lent money on typewriters 
and with reference to his transaction with accused insisted that it was 
an absolute purchase (R 15). With reference to possible recovery or the· 
typewriter by accused he testified: 

11Q. Suppose the accused had come back on the next day and talked 
to you an:l said., '¥1"• Schlosburg, I made a mistake, I would 
like to recover '1JJY' typewriter, here are your thirty-five 
dollars. ' What would have been your answer? 
Defense: Objection. It is a hypothetical question. 

Ls:w Member.: Objection overruled. 

Q. Will you please answer that question? 

A. Yes., I can answer that question. I would nQt accept the 
thirty-five dollars, and I wou1d not release the machine." 
(R 1,-16) 
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otto Wiener, an employee of Schlosburg, testified that as far as 
he knew it was not the policy of the store to lend money on typewriters 
(R 9). 

·on 29 May 1948 Schlosburg 1 s report of the purchase of a typmvriter 
was received by Detective Richard F. Flynn of the Pawn Office of the 
Metropolitan Police Department, Washington, D.C. (R 38}. Flynn noticed 
that the typewriter which was the subject of the report had been "put up" 
by an Army lieutenant, so he gave the serial number of the typewriter 
to a Public B.tildings Administration detective. Four or five hours later 
Flynn received information that the typewriter had been stolen (R 39}. 

Captain Glenes E. Wicker, Intelligence Division., Special Distribu
tion Section, The Pentagon, Washington, D.C • ., testified that in June 
1947 he made an inventory of property in his section and listed the 
property found in the section at that time. He identified the typewriter 
designated as Prosecution Exhibit las an item of property which he had 
listed at that time. In May 1948 the typel'l):iter was declared surplus 
but was being held in the office until it would be picked up by the 
service branch of the Intelligence Division. On 2 June 1948 following 
a conversation with Lieutenant Colonel Konopaska., Captain Tiicker made a 
physical check of his office and found the typewriter missing (R 30,31,32). 

Upon cross-examination Captain Wicker testified he had known accused 
for approximately five or six months during which time accused had been 
assigned to his section. Captain Wicker had considered accused to be an 
outstanding and superior officer and "would have him again in the company 
in the field." He further testified that accused's reputation for truth 
and veracity was outstanding (R 33,34). 

On 2 June 1948 at 0900 hours accused was interrogated by Agent 
Cleo F. Hardin, 4th Criminal Investigation Detachment. Prior to the 
interrogation Agent Hardin advised accused of his rights under the 24th 
Article of War. In obtaining accused 1 s subsequent answers no threats or 
promises were made to accused (R 47). Agent Hardin identified a document 
signed by him, A.gent Leindecker, and accused., and sworn to before Colonel 
Royden A. Konopaska, as the statement made by accused and it ~s admitted 
in evidence as Prosecution Exhibit 3 (R 48). In the statement accused 
admitted .in response to questioning that at 1830 hours 27 May 1948 he 
took a typewriter which he believed to be of L. c. Smith make from Room 
2C802, The Pentagon. On 28 May 1948 he sold the typewriter at a store 
on 14th Street and received thirty-five dollars for it. He intended, 
hovfever, to recover the typewriter. He stated that he was in trouble 
and had to have one hundred dollars "fast11 as a woman was causing him 
trouble. He had received a telegram from the woman demanding one hundred 
dollars from him or she would make trouble for accused and bis wife. 

The same day, accused, Detective Flynn, Ai::ent Hardin and one other 
cm Agent went to Schlosburg 1s store and picked up the typewriter (R 39, 
46). At the time accused paid Schlosburg thirty-five dollars (R 19,46) 
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and received a receipt from Schlosburg as follows: 

"June 2., 1948 
TO WHOM IT MAY CONJERN: 

Received from Lt. Robert F. Ent the sum of THIRTY FIVE ($3.5-00) 
DOLIARS IN PA'ThiENT £or claim of L. C. Smith Typewriter No. 
lil66J287 

/a/ Daniel Schlosburg" (Def Ex A., R 19) 

With reference to the terminology of the receipt Schlosburg testified 
as follows on cross-examination: 

"Q. Now, Mr. Schlosburg., I notice in this statement you say: 
'Received from Lt.· Robert F. Ent the sum of thirty-five 
dollars in payment for claim of L. c. Smith typewriter.,' 
and then there is a IDJJDber. I notice you called that a 
claim.· Doesn't that contradict the testimony you have 
given previously to this court? 

A. No. It was my claim against the amount that I had invested. 

Q. Are you sure you are not referring to the fact that Lieutenant 
Ent had a claim against this machine? 

A. No.n (R 19.,20) 

Detective Flynn testified on cross-exarn1nation that by law there 
are no "hock shops" in the District of' Columbia but that one could sell 
property to a second hand shop and later repurchase it a.fter & fifteen 
day wait. With reference to bu.siness customs among second band dealers 
in the District Flynn testified: · 

"Q. Isn't it a fact that there is a business custom in the District 
among second-hand shop dealers to the effect that when a 
customer comes in and sells an item such as this typewriter., 

· or what we commonly call hocks an item in another State., that 
the owner of the shop holds on to that item for a reasonable 
period after the fifteen days so that the original.'owner can 
reclaim it? 

!,.. It varies in different places. In the second-hand dealers in 
town., there are three or four classes. Some of them have a 
big overturn in the course of a year and others have to struggle 
along to make an honest living out of it. The dealers that 
have an enormous income in a year., they make a common practice 
to hold on to property for maybe a month, most of' them I would 
say thirty days. Then if the person that sold the article to 
him doesn't reclaim it or come back and pay them, well., he sells 
it to anybody he can get his money back out of it." (R 4.5) 
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b. Evidence for the defense. 

It was stipulated between the prosecution, defense, and accused 
that if Lieutenant Colonel Howard E. Michelet were present he would 
testify that: 

"the accused., First Lieutenant Robert F. Ent, entered the Army 
of the United States 29 January 1943 and served for a perio.d 
of eighteen months in actual combat with the 88th Infantry 
Division as a Staff Sergeant. He received a battlefield com
mission 15 June 1945 in the :Mediterranean Theater of Operations. 

11 He has received the following awards, decorations and 
citations: 

Silver Star 
Bronze Star Medal 
Unit Citation., 88th Infantry Division 
Good Conduct Medal 
Combat Infantryman Badge 
American Campaign Medal 
World liar II Victory :Medal 
European, :U:editerranean Theater Medal with 

three battle stars 
Army of Occupation Medal., European." (Def Ex B, R 50) 

After being apprised of his rights accused elected to testify in 
his own behalf. 

He stated that prior to his marriage in April (R 54) 1948 he had 
had relations with his wife's cousin (R 51,52.,54). He received a tele
gram from this woman who was pregnant., asking for one hundred dollars. 
He needed about $40. 00 to make up the needed amount.. He was unable to 
borrow any money and decided to pawn the typewriter., but upon learning 
there were no pawn·shops in the District of Columbia, he had to sell the 
typewriter. With reference to his transaction with the purchaser he 
testified: "**I asked him, is it possible to buy back the typewriter? 
He didn't answer my question directly. He just merely said the type
writer would be kept here for fifteen days.n (R 51) Upon cross-examina
tion he identified the typewriter introduced in evidence as Prosecution 
Eichibit 1 as the typewriter which he had taken and sold, and stated 
that to the best of his knowledge it was property of the Army (R 54). 

4. Accused was found guilty of the larceny and sale of a typewriter 
of a value of $35.00 property of the United States furnished and intended 
for the military service in violation of Article of Viar 94. The uncon
tradicted evidence adduced by the prosecution and the judicial statement 
of accused show that on 27 May 1948 accused took a typewriter from the 

5 



(158) 

Special Distribution Section, Intelligence Division, Department of the 
Army, located in the Pentagon. The following day accused sold the type
writer to a typewriter shop in Washington. The typewriter in question 
had been in use in the Special Distribution Section for at least a year 
and had been listed as property of that section. There can be no doubt 
that the typewriter was property of the United States furnished and 
intended for the military service. It is not necessary that a bill of 
sale be introduced in evidence showing the manner, or at what time, that 
a piece of property became government property. In the absence of J. 

evidence to the contrary, evidence of long-continued possession and use 
of property by the military establishment is sufficient to show that 
the property involved is property of the United States furnished and 
intended for the military service thereof. 

The ma.in contention of the defense in this case was that accused 
did not have the intent to deprive the govermnent permanently of its 
property, and it was claimed that in effect his transaction with 
Schlosburg was a pledge of the typewriter. It was stated by one of 
the witnesses, a detective of the -Metropolitan Police Department that 
pawn shops are illegal in the .District. '!he same witness testified, 
however~ that it was a custom of some -second hand dealers in ~e District 
of Columbia to resell to persons from whom they had purchased property, 
that is to say, to hold the property until the seller appears to re
purchase it. The accused contems that his transaction with Scblosburg 
was of this type. · 

Actually, however, the transaction in· this case was an absolute 
sale .in which accused would not have the right of repurchase for fifteen 
days even if the purchaser from him were disposed to sell the propert7 · 
baqk to hi:lll. The factual situation as shown by the evidence is the 
subject of the following commentary in Par 149&, 11m 1928, p.173: •Proof 
of a subsequent sale of stolen property goes to show intent to steal * *•" 

5. Records of the .l.rJuy' show that accused is 24 years of age and 
married. He was graduated from high school and completed one half year 
of college work at Centenary College. He had enlisted service froa 29 
Ja.rm.ary 1943 to 15 June 1945 when he wa,s cCIIIJllissioned a Secom Lieutenant;, 
Army- or the United States. He was promoted to First Lieutenant on 7 
December 1945. He was separated from the service on 9 July 1946 and n.s 
recalled to active duty on 28 August 1946. He had two tours of f'oreign 
service iI1 the lfediterranean Theatre, the first of 29 months duration 
terminated in June or 1946 and the second extending from. December 1946 
to Jn.ne 1947. He had combat duty for appro.xiJlately' a )'e&1" with.the 88th 
Infantry Division. In 1944 while an enlisted :man he was convicted by 
Special Court-martial tor a short absence without leave and was sen
tenced to forfeit twrent7 dollars of his pay. 
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6. The court was legally- constituted and bad jurisdiction of the 
person and of the offenses. No errors injuriously- affecting the sub
stantial rights of accused were committed during trial. In the opinion 
of the Board of Review the record of trial is legally su.fficient to 
support the findings of guilty and the sentence and to warrant confirma
tion of the sentence. A sentence to dismissal is authorized upon con
viction of violations of Article of War 94. 
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JAGH CM 331754 1st Ind 

JAGO, Department of the Army, Washington 25, n.c. tl 9 AUS 
TO: The Secretary of the Anrry 

l. Pursuant to Elcecutive Order No. 9556, dated May 26, 1945, · 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of First Lieutenant 
Robert F. Ent, 0-1688248, Special Distribation Section, Intelligence 
Division, Department of the Army. · 

2. Upon trial by general court-martial this officer was found 
guilty of the larceny and sale of a typewriter, property of the United 
States, of value of about $JS.CO, furnished and intended for the military 
service, in violation of Article of War 94 (Chg, Specs land 2). No 
evidence of previous convictions was introduced. He was sentenced to · 
be dismissed the service. The reviewing authority approved the sentence 
and forwarded the record of trial for actiob pursuant to Article of War 
48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. 

At the time of the commission of the offenses alleged accused was 
on duty in the Special Distribution Section, Intelligence Division, 
Department of the Anrry, The Pentagon. On 27 May 1948 accused took a 
gtivernment L. C. Smith typewriter from his section and the following 
day. sold it at a typewriter -shop in Washington receiving $JS.OO therefor. 
At the time of sale accused correctly identified himself and made no 
attempt at concealment. 

The accused testified in his own behalf and admitted the taking 
and sale of the typewriter, but claimed that he intended to repurchase 
it and return it. He ascribed his difficulties to a deman:i upon him for 
money by a woman who was a cousin of his wife, with whom he had been 
intimate before his recent marriage. 

4. The accused is 24 years of age and married. He was graduated 
from high school and completed one half year of college work at Centenary 
College. He had enlisted service from 29 January 1943 to 15 June 1945 when 
he was commissioned a Second Lieutenant, Army of' the United States. He 
was promoted to First Lieutenant on 7 December 1945. He was separated 
from the service on 9 July 1946 and was recalled to active duty on 28 
August 1946. He had two tours of foreign service in the Mediterranean 
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Theatre., the first of 29 months duration terminated in June 1946 a.n:i 
the second extending from December 1946 to June 1947. He had combat 
duty for· approximately a year with the 88th Infantry Division., and 
has been awarded the Silver Star and Bronze Star Medals. In 1944 while 
an· enlisted man he was convicted by Special Court-martial for a short 
absence without leave and was sentenced to forfeit twenty- dollars of 
his pay. · 

5. I recommend that the sentence be confirmed and carried into 
execution. 

6. Incl.osed is a rorm of action designed to carry the foregoing 
recommendation into effect., shottld such recommendation meet with your 
approval. · 

•2 Incl.s THOMAS H. GREEN 
l. Record or trial .Jlajor General· 
2 Form of action The Judge Advocate General 

_____________________T__________ 

( GCM0,157., 26 August 1948).' 
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- DmtAR'PIBNT OF THE ARMY 
In the Office of The Judge Advocate General (163) 

U'ashington 25, D.C. 

.JAGH Cll 331759 

UNITED STATES ) 
) 

v. ) 
) 

Private EMICK J. ROMERO, RA ) 
18317948, Detachment Medical ) 
Department, 382nd. Station Hospital, ) 
APO 901. ) 

) 

J-0 SEP 1948 

KOREA BASE COMMAND 

Trial by G.C .M., convened at 
Korea Base Command, 7,12 May 
1948. Dishonorable discharge 
(suspended) and confinement 
for six (6) years. Branch 
United States Disciplinary 
Barracks, Camp Cooke, Cal:U'ornia. 

OPINION of the Ba.\RD OF REVIER' 
HOTTENSTEIN, WOLFE, and LYN::H, Judge .Advocates 

1. The record of trial in ~he case of the soldier named above 
has been ex.a.mined in too Office of The Judge Advocate General and there . · 
found legally insufficient to support the findings of guilty and the 
sentence in pa.rt. The record has now been examined by the Board of 
RevieVi and the Board submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charges and Specifica-
tions: · 

CHA..B.GE I: Violation of the 96th Article of War. 

Specification l: In that Private Emick J. Romero, Detachment 
l.Iedical Department, 382nd Statiori Hospital, APO 901, did, 
at Camp Ascom, APO 901, on or about 31 January 1948, with-

. out proper authority, wrongfullytake and use a government 
vehicle, to wit, U.S. Government l½ ton truck No. 3299979, 
of the value of more than fifty ($50.00) dollars, property 
of the United States. 

Specification 2: In that Private Emick J. Romero, Detacbment 
Medical Department, 382nd Station Hospital, APO 901, did, 
on Route #2, Seoul-Inch1on highway, APO 901, on or about 
31 January 1948, wronefully and unlawfully operate a motor 
vehicle in a public place, to wit, Seoul-Inch'mhighway, 
while under the influence of intoxicating liquor, to the 
prejudice of good order and military discipline. 

Specification 3: In that Private Emick J. Romero, Detachment 
Medical Department, 382nd Station Hospital, APO 901, did, 
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on Route #2, at Chuan, Korea, APO 901, on or about 31 
January 1948, kill Shin, Kun Chul, a Korean national, 
by careless and neglieent operation of au. S. Govern
ment vehicle, said conduct being of a nature to bring 
discredit upon the military service. 

Specification 4: In that Private Emick J. Romero, Detachment 
Hedical Dera,rtment, 382nd Station Hospital, APO 901, did, 
at Chuan, Korea, APO 901, on or about 31 January 1948, 
having been involved in an accident while operatinc; a motor 
vehicle in which Shin, Kun Chul, a Korean national was 
physically injured, wrongfully fail to stop and render aid 
or assistance to the said Shin, Kun Chul, to the ~rejudice 
of good order and militarJ discipline. 

CHARGE II: Violation of the 93rd .drticle. of rrar. 

Specification: In that Private Emick J. Romero, Detach~ent 
Medical Department, 332nd Station Hospital, APO 901, did, 
on Route #2, at Chuan, Korea, APO 901, on ·or about 31 
January 1948, will:f1illy, feloniously, and unlawfully kill_ 
S~n, Kun Chul, ~ human being by runn.i..~ into the said 
Shin, Kun Chul vr1. th a U. s. Government l·J ton truck No. 
3299979. . 

The accused pleaded not guilty to and was found guilty of all Specifi
cations and Charges. Evidence of one previous conviction vras introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due and ·to be conf'ined at hard 
labor at such place as the reviewine authority ina.y direct. for six years. 
The reviewine authority approved the sentence and ordered it executed, 
suspended the execution of the dishonorable discharge until the 1tq_ldier1 s 
release from confinement and desienated the Branch United States Discipli
nary &l.rracks, Camp Cooke, California, or elsewhere as the Secretary of 
the Army may direct as the place of confinement. The result of trial 
was promulgated in General Court-Martial Orders No. 31, Headquarters 
Korea Base Command, APO 901, 7 June 1948 •. 

3. The Board of Review holds the record of trial legally sufficient 
to support the findingS'of guilty of Specifications 1, 2, and 4 of Charge 
I and Charge! and the only questions presented are whether the record 
is leeally sufficient to support the findings of guilty of Specification 
3, Charge I, the Specification of Charge II and Charge II', and the . 
sentence. 

4. Evidence relating to the Specification of Charge II and Ch&rge II. 

About 3 :00 p.m. on 31 January 1948 Technical Sergeant !.felvin M. Hull, 
2nd Engineer Construction Group, parked a li ton truck No. 329W/9 in the 
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motor pool at the 382nd Station Hospital. He entered the hospital 
nhere he stayed a short time. Upon his return to the motor pool he 
observed the accused drivin:; aY;ay in the truck he had parked in the 
motor pool. The radiator and fan on this truck were unbroken at the 
t_ime the accused drove it from the motor pool (R 6-8). 

The accused was outsine the 382nd Station Eotor Pool on the after
noon of 31 JanuarJ 1948. Prior to the tL~e he left in a truck he had 
two or three drinks from a fifth of whiskey. He was under the influence 
of whiskey and staggered while walk;i.ne (R 10-14). 

hbout 4:30 p.m•. on 31 January 1948 in the town of Kan Suk DonG, 
,·;hich is located between .,;,scom an~ Inch 1 on, a medium sized United States 
Anny truck driven by a white man dressed in OD uniform, passed a Korean 
truck. The iirmy truck .ras travelin[; 11 very ·fast. 11 · Shin ;(un Chul was . 
walking alone the road and nas struck by the left bumper of the~ 
truck and thrown some thirty feet 11 dovm on the road. 11 He fell on th'e 
road in front of the Korean truck. The A.rr:.ry truck did not stop. Han 
Con Su who -witnessed the incident testified that he thoueht tlie ~;.rmy 
truck involved was a 2} ton truck, and 11understood11 that 11 the wheel was 
four wheel. II The Korean truck stopped after the front portion had 
passed over Shin Kun Chul. The wheels of the Korean truck, hcmever, 
did not pass over his body. There was snow alon,; the road, but the 
road itself was dry (R 14-23). 

About 4:00 p.m., 31 January 1948, Corporal o. D. ~-iarner was dis
patched -vrith a truck to return a work detail to the Inch 1on stockade 
from Ascon. He secured the detail consisting of several prisoners arrl 
r,uards and proceeded alonr; the hizhway towards Inch 1on. Corporal Hunt 
was in this detail (R 20). 

General Prisoner Aibert H. Jiminez was one of the prisoners in the 
trite!<: driven by Corporal '."iarner. He testified that he observed a 11 GI 
truck" about.100 yards in front of them and that: 

11-:t- i:· i~ The GI truck passed a Korean truck in the interval space 
on each side of four feet, and it kept on zoinG• At the same 
time after the truck passed I seen some Korean people on both 
sides of the road. There was quite a commotion eoine; on. W'e 
slov,ed down and we !)assed ur, this K0 rean truck. As we passed 

. the Korean truck the man at the rear seen a Korean man laying 
under the Korean truck partly under. 

q. Did you see the Korean man under the truck? 
A,. At the same time I t;ot UJ.1 and looked to the back of the truck 

and I seen this Korean rr.an partly under the Korean truck. 
There uas a Korean lady arguing or sayinc; something ,.,ith a 
Korean man in front of the truck. -:re kept on going. -;,.• *• 11 (11 28) 
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Jiminez also testified that he could not tell what type of vehicle 
accused was drivine but by looking in its back judged it to be a 11 3/4 
~~" . 

They proceeded along the road about three-fourths of a mile arrl 
overtook a truck which was being driven by the accused. Steam was 
coming out of the radiator of this truck. The truck driven by accused 
then passed the truck containing the ,vork detail. The accused was 
"driving all over the road." Corporal Hunt ordered the driver to speed 
up and stop the accused. They stopped the accused and observed that he 
was drunk (R 23-31). · 

On 1 February 1948, },fr. Ralph J. Thomas, Special Agent, First CID, 
examined the truck driven by.accused on 31 January 1948. He observed: 

11 :My exa.mination--first I looked for damage. I found no trace of 
blood and the dama.e;e to the truck is as follows: Radiator per
forated, fan bent, fan belt broken, rie;ht fender scraped, frame 
beside driver's seat on right side bent in, left headlight bent 
back, left.light grille bent, left front bumper scratched, left 
front fender scratched, left front wheel hub cap and bolts 
scratched and broken. In addition to the damage found on the 
left side of the front bumper I found a small piece of cotton I 
have that here. Very small--sticking out on the front bumper. 
The object in getting that was to see if the person who was injured 
had padded clothing. I did examine the clothinc of the dead man 
but I can't establish by laboratory tests whether it's the same 
or not." (R 33) 

It was the same truck which had been taken b;r ·accused from the 382nd 
Hospital (R 7,8,33). 

He, 1hanas also obtained a voluntary statement from the accused which was 
admitted in evidence as Prosecution Exhibit 3. In this statement the 
accused said. that about 2 :30 p.m. on 31 January 1948 he was drinking 
a,t the motor 'pool. He drank about a half bottle of whiskey and some 
beer. He did not remember.anything about driving a truck or any other 
events until about 10:00 p.m. Sunday 1 Februa!"'J 1948 (R 33,34; Pros Ex 2). · 

Shin Kun Chul I s body was taken to his home where it was examined by 
a Korean surgeon (R 21,39). Shin Kun Chul was dead. His death occurred 
by reason of 11 cranial basis fracture, left femur fracture, right humerus 
fracture" (R 41). The deceased v,as wearing· Korean clothes made of cotton 
and cotton padding (R 40). 

,5. .For the defense. 

Chief i'iarrant Officer Robert F. Vigeant testified that the accused 
worked about a month as a prisoner in a quartermaster warehouse and did 
an excellent job (R 42). 
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The accused was warned of his rights as a witness and elected to 
remain silent (R 43). 

6. Discussion. 

Under the Specification of Charge II, accused was charged '7ith and 
found guilty of "willfully, feloniously, and unlawfully41 killing a human 
being. 

The Manual for Courts-Martial, 1928, defines manslaughter as follows: 

"Manslaughter is unlawful homicide without malice aforethought 
and is either voluntary or involuntary. 

"Voluntary manslaughter is where the act causing the death is 
connnitted in the heat of sudden passion caused by provocation. 

"Involuntary manslaughter is homicide unintentionally caused in 
the commission of an unlawful act not amounting to a felony, 
not likely to endanger life, or by culpable negligence in perform
ing a lawful act, or _in performing an act required by law." (L'CU 
1928, par 149~) (Underscorine supplied) 

Voluntary manslaughter is intentional homicide and possesses all of 
the elements of the crime of murder except that of malice aforethought. 
Involuntary manslaughter, on the other hand, is unintentional homicide, 
which occurs in the colll!'U.ssion of an unlawful act less than a felozzy: and 
not likely to endaneer life or by reason of culpable negligence committed 
in performine a lawful act. 

There can be no doubt that accused was charged with and found guilty 
of voluntary manslaughter since the word 11willfully41 appears as an allega
tion in the Specification. 

Bouvier's Law Dictionary (Vol 2, p.3454) states that in an indict,-_ 
ment 11willfully11 means intentionally. It implies that the act is done 
knowinely and of stubborn purpose, but not with malice (State v. Swain,· 
2 S.E. 6B). A willful act is one that is done lmowingly and wrposely, 
with the direct object in view of injuring another (Hazle v. Southern 
Pacific Company, 173 Fed 431). It is eynonymous with intentionally, 
designeqly, without lawful excuse, arld, therefore, not accidentally. 
(Miller v. State, 130 Pac 613). 

The evidence shows that the accused, while under the influence ot 
intoxicating liquor, drove a truck on a Korean highway. While passing 
through the town of Kan Suk Dong he passed a Korean truck. In passing 
this truck the circumstances of record.show that he struck and killed 
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Shin, Kun Chul. This death resulted from his unlawful act of driving· 
a motor vehicle in a culpably negligent manner while urrler the influence 
of intoxicating liquor. There is nothing in the record of trial·indicating 
an intention or purpose to strike the victim nor is there a:ny evidence 
present from which willfulness, a~ defined above., can be inferred. The 
element of willfulness necessary for a conviction of voluntary manslaughter 
being absent, the record of trial with respect to the Specification of 
Charge II is-legally sufficient to sustain only a finding of guilty of 
the lesser included offense of involuntary manslaughter, which is a 
felonious and unlawful killing without the element of willfulness required 
for voluntary manslaughter (CM 2.34896, Neider, 21 BR 209; C1'1 329.585., 

~Rogers ) • 

The maximum punishment for the offe~se of involuntary manslaughter 
is dishonorable discharge., forfeiture of all pay and allowin ces due or 
to become due and confinement at hard labor for three yea.rs (CM 327731, 
~; par 104£, MCM 1928). • . . 

7. Punishment for offenses charged in ·charge I • 

. It is noted that Specification 3 of Charge I alleges that the accused 
did "on or about 31 J:muary 1948., kill Shin, K,m, Chul., a Korean National., 
by careless and negligent.operation of.a U.S. Government vehicle., said 
conduct being of a nature ·to bring·discredit upon the military.service.• 

The homicide which is the basis of this Specification is the same. 
l}omicide which was charged in the Specification of Charge II. The acts 
found to constitute the negligent homicide of which accused has been 
found guilty in Specification 3, Charge I, are the same acts found by 
tqe cour,t, as being an element of the offense found in Charge II and its 
Specification. The acts found to constitute the negligent homicide 
of which accused has been found guilty merged into and became an integral 
part of the involuntary manslaughter, a finding of which we find to be 
supported by the record. ';'{here as in this case it is found that a lesser 
offense merges into and becomes an integral part of a greater offense., 
the findings of gullty of the lesser offense should be disapproved (CM 
32.52_00., Hightower., 74 BR 103,118-119; 7 Bull JAG 20-21). 

The offense charged in Specification 1, Charge I (wrongfully taking 
and us;i.ng a vehicle) is punishable by confinement at ha.rd labor for 
four months and· forfeiture of two-thirds pay per·month for four months. 

The maximum punishment for the offense charged in Specification 2., 
Charge I (driving a motor vehicle while under the influence or intoxicating 
liquor) is confinement at hard labor for six months and !orfeiture ot 
two-thirds pay per month for six months (CM 329200., Staley and Bone). 
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In connection with this offense it would appear that it constitutes 
but another aspect of the act upon which the charge of w.anslaughter was 
based. It would further appear that aqcused 1s act of driving while 
drunk is a circumstance upon nhich_ of necessity liis conviction of 
involuntary manslaughter must depend. le conclude, therefore, that the 
findine of gui.lty of Specification 2, Charge I., may not serve as a 
basis of punishment additional to that which may be imposed for the 
offense of involuntary manslaughter. 

The maximum punishment for the offense charged in Specification 4., 
Charge I (failing to stop and render aid after an accident) is confine
ment at hard labor for six months and forfeiture of tv10-thirds pay per 
month for six months (CisI 301581, Shelton, 13 BR (ETO) 1). 

8. For the foregoing reasons the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty of Speci
fications l, 2., and 4 of Charge I and Charge I., legally sufficient to 
support only so mu.ch of the findings of guilty of the Specification or 
Charge II and Charge.II as finds that the accused did, at the time an::l 
place alleged, feloniously and unlawfully kill.one Shin, Kun Chul, a 
human being, 'by striking him with a motor vehicle, legally insufficient 
to support the findings of guilty of Specification 3 of Charge I, and 
legally sufficient to support only so nn.1ch of the sentence as provides 
for dishonorable discharge., forfeiture of all pay and allowances due or 
to become due, and confinement at hard labor for three years and ten 
months. 

(On leave) ., Judge Advocate 

(9 ~~-~ , ~ge Advocate 

/w:---i-1-W/4. , Judge Advocate -
l i 
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JAGH - CM 331759 1st Ind 

JAGO, Dept. of the Army, Y1a.shington 25, D. C. 

T0i The· Secretary of the Ar71r/ 

1. Herewith tre.nsmitted for your a.ction under Artiole ot War soi· 
as amended by the aot of 20 August 1937 (50 Sta.t. 724; 10 USC 1522), is 
the record of trial in the ca.se of Prl:n.te Emick J. Romero, RA 18317948, 
Detachment Medical Department, 382:Dd Station Hospita.l, Aro 901. 

2. The Board ot Review is of the opinion that the record of trial 
is lega.lly sufficient to support only so muoh of the findings of guilty 
of Charge II a.nd its Specification a.s finds the accused guilty of the 
Specification except the word Rwillfully,• lega.lly insufficient to support 
the finding of guilty of Specification 3,.Charge I, legally sufficient to 
support the findings of guilty of Charge I and Specifications 1, 2 and 
4 thereunder, and legally sufficient to support only so much of the sen
tenoe a.a involves dishonorable diacha.rge, forfeiture of all pay am 
allowances due or to became due, and confinement a.t hard labor for three 
years and ten months. I concur in that opinion and for the res.so~ ata.ted 
therein recommend ·that the finding ot guilty of Specification 3 of Charge 
I, so muah of the finding of guilty of the Specification, Charge II, as 
involves a finding of guilty of the word "willfully,• &Ild so much of' the 
sentence u is in excess of dishonorable discharge, forfeiture of all 
pa:y- and a.llowa.nces due or to become due,· and· confinement a.t he.rd la.bor 
for three years e,nd ten months, be va.cated and that all rights, privileges, 
aild property of which a.ooused has been deprived by virtue of those por
tions of.the findings and sentence so va.oated be restored. · 

3. Inolosed is a form of action designed to carry into effect the 
above recommelldations, should s -~ ion meet with your a. proval. 

2 Incls THOMAS H. GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advocate Genera.! 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25,- D. c. 

JAGH-Chl 331841 

UNITED STATES ) 
) 

v. ) 
) 

Privates First CJass ROBERT ) 
MARTTNEZ (19259453), Company ) 
B (Fipeline); BEN C. VAS(JJEZ ) 
(19303610) and FERNANDO H. PEREZ ) 
(19308407), both of Company F, ) 
all of 9213 Technical Service ) 
Unit-Transportation Corps, Re- ) 
placement Center, Camp Stoneman, ) 
Personnel Center. ) 

30 SEPffl&BER 1948 

SAN FRANCISCO POfil' OF EMBARKATION 

Trial by GCM convened at Canp 
Stoneman, California, 9 June 
1948. Martinez and Perez: Dis
honorable discharge (suspended) 
and confinement for five (5) 
years. Disciplinary Barracks. 
Vasquez: Sentence disapproved 
by Reviewing Authority. 

OPINION of the BOARD OF REVIEW 
WDLFE, UNCH and BERKOWITZ, Judge Advocates 

l. The record of trial in the case of the soldiers narood above 
has been examined in the Office of The Jucige Advocate General and there 
found legally insufficient to support the findings and the sentences as 
to Perez and Martinez. The record bas now been examined by the Board 
of Review and the Board submits this, its opinion, to The Judge Advo-
cate General. · 

2. The accused were tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Private First Class Robert Martinez, 
Company B (Pipeline), 9~13 Technical Service Unit
Transportation Corps, Replacement Center, Camp Stone
man Personnel Center, Private First Class Ben c. Vasquez., 
Company F, 9213 Technical Service Unit-Transportation 
Corps, Replacement Center, Camp Stoneman Personnel 
Center, and Private First Class Fernando H. Perez., 
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Company F, 9213 Technical Service Unit-Transpor
tation Corps, Replacement Center, Camp Stoneman 
Personnel Center, acting jointly and in pursuance 
of a common intent, did, at Bella Vista, California, 
on or about 1 May 1948, by force and violence and 
by putting him in fear, feloniously take, steal, 
and carry away from the person of Private Jose L. 
Aguirre about $60.00, lawful money of the United 
States, the property of frivate Jose L. Aguirre. 

Each accused pleaded not guilty- to and was found guilty of the Speci
fication and the Charge. No evidence of previous convictions was 
introduced. Each accused was sentenced to,_be dishonorably discharged 
the service, to £orfeit all pay and allowances due or to become due 
and to be confined. at hard labor at such place as the reviewing 
authority might direct for a period of five years. As to accused 
Martinez and Perez the reviewing authority an,roved each sentence 
and ordered it executed, but suspended that portion thereof adjudging 
dishonorable discharge until the soldier's release from confinement. . 
The Branch United States Disciplinary Barracks at Camp Cooke, California, 
was designated as the place of confinement. As to accused Vasquez, the 
reviewing authority disapproved the findings and sentence. The result 
of trial was published in General Court-Martial Orders No. 73, Head
quarters San Francisco Port of Embarkation, Fort Mason, California, 7 
July ~948. 

J. Evidence. 

a. For the prosecution: 

Private Jose L. Aguirre met the three accused about 8:30 p.m., 
on l May 1948 in Pittsburgh, California (R. 7), had three or four beers 
nth them in the town, and thm took a. taxi with them to another place 
about one mile from Pittsburgh where they arrived about 10:30 p.m. 
(R. 8-13). Accused and Aguirre spoke Spanish (R. 9). In the seco:oo · 
place at a bar they had more beer and accused began to talk among 
themselves. It seemed to Aguirre "like they were figuring on doing 
something. n Aguirre withdrew to another part of the room and the ac
cused apparently left. Aguirre then left at about ll o'clock p.m. 
(R. 8, 9) •. .la he ieft the place AguiITe was struck from behind, 
knocked to the growid and severely beaten (R. 8, 29). Aguirre was 
not rendered unconscious but rem.<¾ined on the ground because of fear 
he would be stabbed (R. 31}. When his assailants left, he hollered 
for the Military Police who came and took him to the :MP 1 s office (R. 8). 
As to the identity of the persons who committed the assault, Aguirre 
testified: 
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"***As I was going out the door, just a little 
ways, I was attacked by these guys. One of them 
met me and talked to me in Spanish, I couldn't 
place which one it was, because it was kind of 
dark. Then all of a sudden I was hit in the back 
of my head and I hit the .t1oor and I was kicked. 
I saw some 1G.I. 1 boots all around me. They were 
talking in Spanish. 

* * * Where was it that you first met the three accused? 
A. I met them in Pittsburg * * *" (R. 8). 

* * * "***Then I decided to come back to Camp·Stoneman, 
I walked out, but all of a sudden I was attacked by 
one of them. I cou+dn 1t pla::e which one, but they 
were talking Spanish. I knew they were the guys. 

* * . * 
Q. Is there any other way you could recognize the ac- · 

cused? 
A. He told me to stop and I.stopped, then all of a sudden 

I was hit on the back of the head, I don't know which 
one did it. I tllinlc they ware waiting for me• (R. 9).

* '* * . ' 
•Q. Who hit you? 
.1. I couldn I t say who hit me. One of the guys talked to 

me in Spanish, I. couldn't· sq who hit~-

Q. Do you understand Spanish? 
A.• • Yes, sir.. (R. 16).

* * . * 
•Q. Did you see either one of these men hit you? 
.1. I couldn1t say because I was hit in the back• 

. Q. :,You don't know? 
.. ·1. ~, No. 

Q. You don't know whether it was any of these '\bree .Mn 
or not? 4 . . - · -· -·· .,_ . 

.l_, I coul<h 1t say, because they ..:.. Yell, they- nr• . 
Spanish and· the guy who stopped_ me spoke in Spam.sh, 
but I coul<h 1t say :«ho it was or who hit me. 

Q. Did you ever at aey time see any or either om o! 
these three men hit you! ' , 

.L. No, couldn't sq who bit me. They- were 1G.I. 1s,1 I . 
know, and when I met them they .talked to me in Spanish 
and I see~ this fello1r -.ho· spoke-to me in Spanish· 
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at that time. It bad been the first time I had 
met these fellows, I couldn't say who it was I 
spoke to. · 

Q. ni.d you at any time see either of these men hit 
you?

A. No, sirn (R. 18). 

* * * "Q. Private Aguirre, I think you tes~ified that you got 
back to the Provost Marshal's Office, will you tell 
the Court what happened the next day? 

A. I was there when they brought these three guys in, 
they looked at me. One of them was pretty loaded, 
he must have kept on drinking. I told the Marshal 
what had happened and he asked me if they were the 
guys, and I said that I could swear they were the 
guys, that I was 'With them" (R. 19). · 

* * - * "Q• You didn rt see anybody, hit you and you didn't see 
anybody take the •al.lat off of you, is that corrE!ct? 

.&.. I seen the guy stop me, a guy who spoke Spanish, be 
was -_one of those guys that I first met in Pittsburg, 
but I couldn't say llho it was" (R. Z7).

* * . * 
•Q. I want to get this to the Court again, which one of 

these men,·if any of them, did you see strike you? 
.A.. Well, one of them_ stopped me, sir., and I was hit in 

the back, I couldn't say woo it was • . They were talking 
in Spanish and when I was on the ground they were 
talking to each other. 

Q. Which one -of the men, if any., took your wallet off of 
you? 

A.. I couldn't say which one., they were gone by the tima I 
could get upn (R. 28., 29). 

* * * 11Q. Was it dark? 
A. It was kind of dim, the lights were on on the outside. 

Q. Did you see the man as he spoke to you? 
A. He spoke to me and ai:ked me where I was going in 

Spanish. 

Q. Was he facing you?
A. Yes., kir:d of facing me. 

Q. When you walked out the door, llhere was the fello-., 
who spoke to you in Spanish, where was he standing? 
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A. To the right cide of the door, just about four 
steps, couldn 1t have been more. 

Q. Was it too dark out to recognize the features of 
the man,·his face? 

A.. Yes, he was talking to me, but I knew it was one 
of them, because I had met them that night. I 
couldn't place which one it was. 

Q. Did you see his face at all? 
A. Yes, I seen him, but I couldn't say who it was. I 

k:new it was one of th-am, but I couldn't say which 
one of the three" (R. 29, 30). 

* * * HQ. Were there any other Spanish speaking people in the 
place? 

A.. No. 

Q. Did you see any? 
A. No, there weren't any Spanish people in there. There 

were a·lot of white people in there• (R. 30, 31). 

Prior to leaving the bar accused had $74.00 in bills in his 
pu:rse (R. 10, 26). These were gone after the assault (R. 10, 24, 27, .'34). 

The three accused were subsequently apprehended by the lfi..li
tary Police and taken to the Provost Marshal's Office about 2'or 3 o1c1ock 
a.m. the following morning, where they were questioned by Captain Hu.ssq, 
the Provost Marshal, in the presence of Aguirre (R. 19, 21). Concerning 
this interrogation, Aguirre testified: 

•Q. (By the prosecution). I think you stated further that 
at least one of them said that he struck you ani had 
taken your money? 

A. Yes. 

Q. Do you ;,rr_ow the name of the individual who said that? 
A. It is one of them, I don't know the names of them. I 

can't remember, I couldn't place them by name. 

Q. Would you recognize his features if you were to see 
him? 

A. I believe it was the center one. (Thereupon the witness 
pointed to the accused Private first Class Martinez)•
(R. 24). 

* * * · nQ. That leaves one more soldier. Did you see him go behind 
the counter and talk to the M. P.? 
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A. This guy. (Thereupon the witness pointed to Pri
vate First Class Perez, the accused). 

Q. * * * Did you hear any conversation relative to this 
case between this second individual and the M.P. 1 s? 

* * * Q. What did he say? 
A. So they testii'ied what they had done• (R. 25). 

* * * "Q. That is what I want you to tell the court, just what 
they said? 

A. He asked them 1You testified you were the guys that 
assaulted this guy? 1 and they said 1Yes.' 

Q. Which one said, 'Yes 1 ? . . 
A. These two, because the other one .took off. (Indicating 

the Accused Pp.vates First Class Martinez and Perez). 

Q. ***Both of the accused said, 1Yes', in response to a 
question asked them by the M.P.? · 

A. Yes., only he took them one at a time. 

Q. They both said, 1Yes, 1 to that question?
A. Yestt (R. 26). 

* * * ffExamination by the Court: 

* * * Q. What was it that you heard the man in the middle say 
to the Sergeant or the Provost Marshal? (Indicating 
Private First Class Martinez, the accused). 

A. The Provost Marshal asked him about what had happened 
to me, if they were the guys" and if they were the 
ones who took the money. They said, •Yes 1 , and he 
asked them if they would be good enough to pay the 
money back and they said, 1Yes. 1 

* * * Q. What they said is not what I want. What did they 
ask him? 

A. They asked him if he was the guy that assaulted 110 

and he said, 1Yes. 1 He asked him about the money and 
· he said, 'Yes. 1 He said they divided the money be

tween them• (R. .'.37). • 
* ' *· .. * 

•Q. Did he ask them each the same questions? 
A.. Yes, sir. He asked them if they were out together 

and they said 1Yes 1, ·anc1 he asked them about the 
money and they said they took it. 
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Q. What did he ask the man in the middle, I think you 
said his name was Perez? (Indicating the accused 
Private First Class Martinez). 

A. He asked him if they -were the guys who assaulted 
, this guy here, this soldier here, and they said 

1Yes. 1 

Q. Not what they said, what did the man in the middle 
say, that is what I want to know?"(R. 38). · 

•A. The Provost Marsha.L asked him if he was the one 
who assaulted me and he said, 1Yes. 1 

Q. What did the Provost Marshal ask him, that is the 
man on the end? (Indicating the accused, Private 
First Class Perez). 

A. If he was one of the guys that assaulted me and kicked 
me, and he said, 1Yes. 1 

Q. * * * You just said that· one of them said they divided 
the money between them, llhich one said that? 

A. That man. (Indicating the accused, Private First 
Class 1rartinez). 

Q. He said he was the·one that divided it or it was 
divided between them? 

A. He said they divided it between them. 

* ~ * 
Q. Only one of thEl!l said that? 
A. Yes" (R. 39). 

At about 1500 hours on l May 1948 c.r.n. Agent McCloske7 
interrogated accused Martinez in tm c.r.n. office at Camp Stonemm 
(R. 48). At this time this accused stated that the three accused 
and Private Aguirre were in a t~vern at Bella Vista drinking at 1500 
hours on 30 April 1948 and that Aguirre left and that accused .Martinez 
followed him out of the place., got in an argument with him, struck him 
with ~s fists numerous times and knocked him d~n (R. 48., 49). 

b ~ For the defense: 

The accused were advised of their rights and elected to re
main silent. No evidence was presented by the defense. 

4. Discussion... 
The evi dance was· insuif'lcient to establish that the three ac

cused were guilty of the offense charged. The testimony of .lguirre was 
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vague and contradictory. Thus Aguirre testified that he was attacked 
by uthese guys 11 (R 8) (referring to the accused) and again that he did 
not_kno,v if any of the three accused hit him (R 18), but that his a.ssa.il
ants were Spanish and accused were Spanish (R 18). It is evident tha.t 
he concluded that the accused committed the e.ssa.ult solely because of_ 
his association with them shortly prior to the offense and because of 
the fact that th&y spoke Spanish. 

The bur.den was on the prosecution to establish the guilt of the 
accused beyond a reasonable doubt. The rule of reasonable doubt extend1 _ 
to every element of the offense. Unless t~ evidence clearly esta~lishes 
the guilt of the accused, the findings cannot be sustained. As stated in 
CM 223336, ~, l Bul JAG 159,1621 

11 The Board of Review, in scrutinizing proof' and the bases 
of' inferences does not weigh evidence or usurp the functions of' 
courts and reviewing a.uthori ties in determining controverted 
questions of' fact. In its ca.pa.city of' an appellate body, it 
must, however, in every case determine whether there is evidence 
of record legally sufficient to support.. the findings of guilty: 
(A'II so½). • . :• • 

•7{e must look alone to the evidence as we find it 
in the record, and applying to it the measure of law, 
ascertain whether or not it fills tha.t measure. It will 
not do to sustain convictions based upon suspicions or 
ina.de.quate testimoey. It would be ·a dangerous precedent 
to do so, and would render precarious the protection 
which the law seeks to throw around the 11ves and 
liberties of the.citizens (Buntain v. State, 15 Tex Appeal, 
490)' (CM 212505, Tipton)." 

Proof of' the identity of accused as the persons committing the offense is 
essential. Extreme caution must be exercised in considering evidence of 
identity. 

•Again, a predisposition to connect an accused with a crime 
often.leads to fancied resemblances, and Witnesses give color to 
their testimoey according to the force of' such prejudgment. The 
clearest impressions of the senses are often deluding and deceptive 
to a degree that renders them worthless when tested by the actual 
facts. Often, grievous and irreparable wrongs are inflicted 
by reliance upon impressicns tha.t are frequently so valueless 
as to demand their complete rejection••••" (Seo. 936, Wharton's 
Criminal Evidence; 11th F.d.) 

The oonolusions of Aguirre based on conjeoture arising from prior asso
ciation with the accused together with the circumstance tha.t they are 
Spanish speaking were clearly insufficient to establish identity (CM . 
303950, Robinson et al, 3 BR (A-P), 381,405). His testimoey a.s to, 
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identity was contradictory and uncertain. Conolusions or opinions are 
not evidence (par 112.!?_, MCM, 1928) • 

. 
11 The value of testimony given by a witness on direct 

examination may be nullified by his admissions on cross
examination and where a witness testified to certain facts 
on direct examination, his denial on cross-exa.-uination, of 
knowledge of such facts, operates as a withdrawal of his 
direct testimoey.u (Seo. 700, p 619, notes 44,45, 70 Corpus 
Juris.) 

It is a matter of common knowledge that there are ma.cy persons speaking 
Spanish who live in California and who are in the Arrrr:f• The fact that 
soldiers speaking Spanish committed the robbery does not therefore reason
ably preclude the possibility that the offense may have been co:r.imitted 
by persons other than accused. 

The statement ma.de by the accused, l&l.rtinez, to a.gent Mccloskey 
concerning his assault on .Aguirre does not incriminate accused. This as
sault occurred about 1500 hours which was long prior to 2300 hours. the 
time when the alleged robbery occurred. Therefore, it does not relate 
to the alleged robbery and is not a lesser included offense to such robbery. 

The only other evidence which would serve to implicate the ac
cused were the confessions made by the aooused to Captain Hussey as related 
by the prosecution witness, Aguirre. In these conversations two of the 
accused, IJa.rtinez and Perez, in substance adlllitted that they assaulted 
.Aguirre, took his money, and then divided the money among them. Techni
ce.lly suoh statements were confessions and not merely adlllissions. It is 
to be noted that Captain Hussey and the desk sergeant, .Harmon, have no 
ind.pendent recollection of the exact substance of these conversations. 
Such evidence wa.s insufficient to establish that said oral confessions 
were voluntary. The confessions were obtained e.fter the accused were 
arrested by military police and brought by them to the Office of the 
Provost Marshal. ·captain Hussey there proceeded to question ea.oh ac-
cused concerning the alleged offense. This was accomplished in the 
presence of the complaining witness, Aguirre. There is no indication 
iri the record that the accused had been advised of their rights under 
the 24th Article of War, nor is there any other evidence of record tend
ing to show that the confessions so obtained were in fact voluntarily 
made. The fact that Aguirre testii'ied to the conversations between ac
cused and the Provost Marshal, without objection by the defense, did not 
waive the d~ficiency in prosecution's proof {CM 237225, Chesson, 23 BR 
317,319). 

It is a well established principle of military justice that 
where a confession is made to a military superior, particularly in the 
case or an enlisted ma.n, it is mandatory that inquiry be made into the 
circumstances surrounding the obtaining of such confession (?£M 1928, 
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Seo 114a, p 116). Where it is not olearly shown.to be voluntary it will 
be rejeoted. As stated in CM 324725, Blakeley,73 BR 307,3191 

"Consistently with these principles of law, as applied to 
human relationships somewhat peculiar to the military service, 
the Board of Review has generally held that where it appears 
that an aocused has oonfessed upon being interrogated by one who 
is aoting as his military superior, or as an agent of that 
superior, •••, the prosecution must establish, in order to 
overoom.e the implication of oompulsion, that e.ocused was oogni
zant of his right not to incriminate h.im.self at the time he ad
mitted his guilt. It is not necessary, in suoh a oa.se, to show 
that the 24th Article of War ha.s been read to acoused, but it 
should appear that its substance wa.s me.de known to him or that 
e. reasonable basis existed for an inference tha.t he was aware 
of its provisions or those of similar civilian guarantees." 
(See also CM 328351, Johnson (1948).) 

It was not established that accused knew of their rights under the 24th 
Article of War. Captain Hussey and Sergeant Harmon who testified a.s wit
nesses in the oa.se were not interrogated a.s to facts which would establish 
& predicate for introducing such confessiom. Neither were -asked' if the 
aocuaeci were warned of their rights before taking e:ny statements from 
them·. Captain Hussey should have known if this was done since he inter
rogated the accused. The fact that he did not recall the incident does 
not se.tisfy the burden placed on the proseoution to establish that the 
oonfeslions were voluntary. .Aguirre did not testify as to hearing az:v 
explanation to aocused of their rights. The failure of the prosecution 
to produce evidenoe which wa.s within its control is ,a circumstanoe from 
which an inferenoe can be drawn that such evidence if produced would be 

. unfavorable to the prosecution (Sec. 183, p 189, 20 Alner. Jur.) • 

· Therefore ~ confessions made by a.ocused to Captain Hussey 
m.ust be exoluded in determining the suf.fioienoy of the evidence to sustain 
the timings. Without these confessions the only reln-ant evidence was 
the testimoey of Aguirre which was olearly in.sufficient to establish 
identity-. 

If it be considered that Aguirre's ·testimoey: was sufficient to 
identify the accused, auoh testimoey 11'&8 of such dubious oha.raoter th&t · 
the oonf'euions must have been highly persuui:n, of the court'• fincU.9. 
Hence the admission into evidence ot these incompetent oonf'Hti.- pr•• · 
judiced the substa.ntial rights of each accused and oonatitut-4 iub1ta.ntial 
error within the purview of Article of War 37. · - · ., · 

5. F.or the foregoing reasons and in view of the authorities cited 
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the Boe.rd of Review is of the opinion that the record of tria.l is legally
insuffioient to 'support the findings and the sentence as to ea.oh- the 
aooused Perez and Martinez. 

e. O-W¥ <. Mge JdTO.oate 

~,.Jo , Mge Advocate 

:11 ~! , Jl.lige Advooa.te 
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--------------------------------

JAGH al 331841 lat Ind 

JAGO., Dept. o! the J,,nq-., Washington 25., D.C. 12 OCT E48 

TO: The Secretary- of the ~ 

· l. Herewith transmitted !or your action under .Article of War So½, 
as ammied- b,- the act or 20 August 1937 (50 Stat 724; 10 UOO 1522) and 
the act of l August 1942 C,6 Stat 732), is the record of trial in the 
case o! Privates First Class l?obert Ka.rtinez (RA. 19259453), CompalV' B 
(Pipeline), and Ben C. Vasquez (RA. 19303610) i and Fernando H. Perez 
(RA. 19308407)., both of Compaey- :r.,-·all of 9213 TSU-TC, Replacement- Center., 
Camp Stoneman Personnel Center. ., 

2•. I concur in the opinion or the Board of Review that the record 
of trial as to accused Perez and lla.rtinez is lega.lq insufficient to 
support the findings of guilt,- and the sentences and, !or the reasons 
therein stated, r~ccm:nem that the :t'1nd1ngs of guilty and the sentence 
as to each be vacated., and th&t al1 rights, privileges and propert7 ot 
which they- ba.ve been deprived b7 virtue of the .find1ng" and sentences 
so vacated be restored. 

3. Inclosed is a form of action designed to carr,- into e:tteot. the 
recnrnmendations bareina.bove made, should such action meet nth ;your 
approval. 

2 Imls .1..uv:111A"1 H. GREEN 
1 Record of trial Uajor General 
2 Form of _action • The Judge Advocate General. 

( .GCKO 188, 10 November 1948). 

http:they-ba.ve


DEPARTMENT OF .THE ARMY (183) 
In the Office of The Judge Advocate General 

· Washingt,_,n 25, D.c. 
18 OCT --1948 

JAGH CM 331849 

UNITED ST.A.TES ) RYUKIUS CCILU.WID 
) 

v. ) Trial ey a.Cd., convened at -
) APO 331, 22, 26 Jlay 1948. To 

Private First Class C.A.LIITO ) be hanged ey the neck until dead. 
~TRADA, PS 10315790, 52oth ) 
Quartermaster Depot Supply ) 
Platoon (PS), APO 331. ) 

OPINION of the BOlRD OF REvl&f 
WOIFE, BERKOWITZ, ~ LYNJH, Judge Advocates 

1. The Board or Review has examined the record or trial in the 
case or the soldier named above and submits thia, its opinion, to The 
Judge Advocate General. 

2., The' accused was tried;upon the: following Charges am Specitic&
tionsa 

CHARGE I: Violation or the 92nd Article o! ar. 
Specification: . In that Private -First Class Calixto Estrada,. · 

520th Quartermaster Depot Suppl.7 Platoon (FS), did, at..;
Gushikawa, Okinawa,. on or abollt 2 Kay- 1948, with malice 
af'orethought, wilUul.ly', deliberately-, teloniou.sl.7 and .•- -
with premediation, kill one Start Sergeant James X. Pow:1111 _ 
a human being, by shooting hilll with· a .4., caliber pistol. 

CHAOOB IIa Violation or. the 93rd Article ot War. 

Specification: - In that Prints First Class Calixto ~, 
520th Quarteraster Depot SUppl.7 Platoon {Ps)-did,_&\ -

· Ousbfn:wa:, OJd.nawa., on or about 2 1'a7 1948 nth intent" to 
· c~t- a i'eloJJir to wit, JIIU'der, coiait assanl.t upon 
· Con,oral. Vernen w. Jrontg0111e17, b7 ~-and .telom.oual.1' 

shooting the said Corporal 1lontgO?ll817 nth a .4.5 caliber 
pistol.. ' . ' 

He pleaded not gullt7 to aiuf-.as fawn guilt7 ot all. Charges and Spec:ifi-
-- · cations. No evidence ot previous convictions was introduced. He was 

sentenced to be hanged b7 the- neck until ,dead, all •Jlbers 01' t.ba court 
present at the time the.Tote was taken concurring 1n the sentence. The 
rev1ew1ng a.u.thorit7 apprpnd. the sentence. and forwarded the record 01' 
tr:1&1. tor act.ion umer .lrticie of War 48. · 
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3. Arraigruoont. 

The accused was properly arraigned and pleaded not guilty to all 
Charges arxl Specifications. Due to the seriousness of the wound of 
Corporal Montgomery., the Surgeon at the 37th Station Hospital., APO 3311 
was of the opinion that he should be returned to the Zone of the Interior 
for treatment at the earliest possible date. Therefore., upon agreement 
between counsel for the prosecution and the defense., the accused was 
arraigned on the third day after service of charges in order that Corporal 
Montgomery's testimony might be taken. At the conclusion of his testi
moey a continuance of four days was granted., in order to allow ample 
time for the defense to prepare its case. 

4. Evidence. 

a. For the prosecution. 

Accused., a Philippine Scout., is in the military service and on the 
date of the offense was a member of the 520th Quartermaster Depot Supply 
Platoon (PS) located at Tengan., Island of Okinawa (Pros Ex 10). 

Corporal Vernon Q. :Montgomery., testified that he, accompanied by 
Staff Sergeant James E. Pound, both of the 1391st Military Police Company, 
drove to the 11off limits" village of Gushikawa., Okinawa, about 1900 hours 
on 2 May 1948, where they had a 11date11 with some native girls (R 7). 
Montgomery left the jeep, went across the road and engaged in conversation 
with Tomi Sueyoshi. She thought 11it was too early" (not dark enough) and 
besides three Filipinos, among whom was the accused, were coming along 
the road toward them at the time Montgomery and Tomi stepped inside the 
rock wall (or courtyard of the house) and were followed ~r the three 
Filipino men, and then by Sergeant Pound (R 8). The accused felt 11 they-
are getting our girls" (R 9)., whereupon Sergeant Pound said to the 
Filipinos; 11 1 am C.I.D• ., let's forget the whole thing., we will all go11 

(R 8)., or 11 come on., let's go., let's get out of here., let's have no 
trouble" (R 9). Montgomery then saw accused 11pull something out of his 
pocket"., whereupon he shot Sergeant Pound arrl then shot Corporal Montgomery 
who was running to help Sergeant Pound. Inmedi.ately thereafter ,all of the 
Filipinos ran away. Neither Corporal Montgomery nor Sergeant Pound was 
armed at the time (R 8). 

On the evening ot 2 :May 1948 Tomi Sueyoshi was visiting in Oushikawa 
Village at the home of Kame Kinjo and Furugen Chiyo., all three of them 
being native Okinawan girls. '.L'omi testified that three Filipinos came 
to the house and one of them asked Furugen to "go to the woods" with him. 
Tomi and Kame ran away; one of the Filipinos pursued Tomi., but he left 
her after she threatened to report him 11 to the M.P. 's. 11 Tomi returned 
to the vicinity of the house., where shortly thereafter she met two 
.llllerican military police who drove up in a jeep. ihile she was talking 
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to one of them, the same three filipinos returned and one of them 
asked Tomi 11are you going with that M.P. 11 She told the military police
man that she did not know the Filipino, whereupon the other military 
policeman, who had remained in the jeep, came over to the group which 
also had been joined by Furugen and said something about the 11c.r.n.u 
At the same time he pulled his wallet out of his pocket, she heard a 
shot and then saw the American Sergeant (Pound) on the ground and the 
Filipino runnirie away (R 18). One of the Filipinos had the gu.n which 
she saw when it was fired (R 21). · ., 

Furugen Chiyo testified that she was with Tomi and Kame at about 
1800 hours, 2 May 1948 in the compound of Gushikawa Village, in which 
were located her home and the home of Kame. Three Filipinos came to 
the house where these three girls were talking and one of the Filipinos 
took off his shoes and tried to get into Furugen Chiyo 1s house. She 
told him to go away but he refused and grabbed her handbag. The other. 
two girls ran away and Furugen finally wrested her handbag away from 
the Filipino. Shortly afterward, while 'l!omi was talking with an 11MP, 
another MP came in. 11 While the military policemen and the Filipinos 
were talking: 11 0ne of the M.P. 1s drew his pocketbook from his pocket. 
I heard shots. I heard one M.P. fall on the ground. I didn't see the 
other M.P.·,. fall on the ground. I had a wound on the right below the 
breast •11 She had previously been acquaint,ed vdth the accused who was 
one of this group of Filipinos and had seen a .45 caliber gun in his 
possession. She.identified Prosecution Exhibit 8, a .45 caliber pistol, 
which was the gun she had seen accused customarily carry. '!he accused 
was present in the inclosure at the time of the shooting (R 23,24). 

Private First Class Pelagio Caceres, a Philippine Scout, and member 
of the same unit to which accused belonged, was with the accused on the 
~vening ·or 2 May 1948, when they rode in a "weapon's carrier" (presumably 
from their company area) to Gushikawa Village, where they were obliged 
to stop because of (motor) trouble. He testified that while repairs 
were being made, the accused left the vehicle but returned when the 
repairs were completed, and drove off with Aranas, the driver, and left 
Caceres and Caparros behind (R 26). They returned with the weapons 
carrier shortly afterward and stopped next to a jeep parked near the 
house in Gushikawa. Caceres entered the courtyard of the house follow
ing behind the accused, who had been preceded by an .American. Caparros 
followed Caceres, and was in turn followed by another American (R 27). 
The witness-was interested in the girls in the house and did not pay 
much attention to the others, merely hearing the voices of one of the 
Americans (R 28). He then heard two shots and the two ~ricans were 
hit; 11at the second shot, I saw Estrada /yhe accuseg with the gun • • • 
in his hand. 11 All three of the Filipinos., immediately after the shooting, 
ran for the weapons carrier., and the accused told the driver "to hurry 
up. 11 In their barracks later in the evening, the accused told Caceres; 
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11Don1t mention anythine because I will shoot you" (R 29). Caceres 
identified Prosecution Exhibit 8 as the pistol the accused used on the 
night of 2 May and as the same pistol he had seen in accused's possession 
at least twice before (R 30). He further testified that Sergeant Pound 
was not facing the accused when he was sµot (R 32). 

Private First Class Gregorio Aranas, also of the 520th Quartermaster 
Depot Supply Platoon, testified that on the evening of 2 :May 1948 he 
drove the accused in his "weapons carrier" from Gushikawa to the 520th 
Quartermaster Depot A.rea, where the accused said he wanted to get some 
cookies to ~ive his 11wife." .Aranas then took accused back to Gushikawa 
where Caceres and Caparros joined them. When he parked, a jeep contain
ing two Americans drove by and parked in front of the weapons carrier. 
One ·of the Americans left the jeep and went into the house followed by 
accused, who said he was "going to give the'cookies. 11 Caceres and 

.Caparros also went into the inclosure. Aranas heard the sound of ·shoot
ing and Caceres came out, got into the weapons carrier, and said to him 
that Estrada (the accused) had done the shooting (R 33). The accused 
came out of the inclosure with a gun in his hand which he pointed at 
Aranas and told him to drive fast. He saw no guns being carried by or 
in the possession of Caceres and Caparros (R 34). 

Private First Class Reynaldo Caparros, of the 357th Quartermaster 
Service Company, testified that he was with Private First Class Caceres 
on the evening of 2 May 1948 when the accused and Aranas told them to 
•wait a minute," then drove away in the weapons carrier toward Tengan, 
indicating that they would return. They, accused and Aranas, returned 
in about fifteen minu.tes. A jeep containing two American soldiers came 
and parked about fifteen yards in front of the weapons carrier. One of 
the American soldiers left the jeep and walked into a native house 

. followed by the accused. Caceres followed the accused, and Caparros, 
hearing the accused call him, followed Caceres into the inclo-sure. · Here 
Caparros saw the American soldier talking with the accused {R 37) •. 
Caparros then 11,rent over in front of the American fellow and Estrada 
walked away from the American, walked behind him." Then the other 
American soldier came into the inclosure and he asked "What's going on 
here, where are you guys from?" 'Jhen no one answered him, the second 
American soldier said "You guys better go back to your b8.I'.I'acks." 
Caparros then saw this American soldier reach for the back of his pocket 
as he said: "You just better get back to your jbb or else.". Caparros 
then heard a shot and saw the blaze of a gun coming from the accused's 
direction. The American, when he was shot, was not facing the accused, · 
but was facing the witness, wit.h his side toward the accused (R 38) • 
.After the shooting, the accused, Caceres and witness, ran out of the 
gate and got into the moving weapons carrier. As the three Filipinos 
and their driver left the scene of the shooting, Caparros noted that· 
the accused had a gun in his right hand pointing it at the driver. He 
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did not see any weapons in the possession of the Americans. Witness 
further stated that he did "not exactly see the gun11 in the accused's 
hand at the time of the shooting., but saw the blaze of the gun from the 
accused's position (R 39). There was no question in his mind "as to 
where the blaze of the gun came from11 (R 40). 

First Lieutenant Wilbur L. Jensen., 1391st Military Police., Officer 
in Charge of the CID., after seeing and talking with the accused about a. 
"dozen times" after the fatal shooting and.after advising the accused 
of his rights against self-incrimination., both by reading and verbally
explaining to him the 24th Article of War., took a statement from the 
accused on 12 May 1948 (R 40.,41)., in which the accused admitted having 
shot both of the American soldiers. The statement was taken by Lieutenant 
Jensen in the presence of Mr. Higa., Sergeant Minor., and a Filipino boy 
named Vic. In the statement (Pros Ex 10)., prior to the signature of 
accused., appears the written notation 11 I certify that I read and explained 
the above statement to Calixto Estrada this date and witnessed taking of 
statement. (Signed) Vicente Dulce. 11 Before the accused signed the state
ment., he corrected himself as to where he had obtained and where he had 
hidden the pistol used in the commission of the offense. He directed 
Lieutenant Jensen to the hiding place of the gun., lrhere it was recovered. 

In the statement accused stated that he had been read the 24th Article 
of War and fully understood his rights thereunder and that he was aware 
that any statement he made could be used against him. He further stated 
that on 2 Yay 1948 after obtaining his gun from his barracks bag., he 
joined three companions at Gushikawa about 1700 hours and proceeded to see 
his girl friem at a prearranged place. When he arrived there he saw two 
American soldiers in a jeep: 

"The one not driving.,. the taller one got out of the jeep 
and went to the native house. I followed him., Cacares fol.J.ow'ed 
me., then I saw Caparros come from the weapon's carrier. When I 
went to the house, the big American soldier started to talk to 
me. The .small .American soldier came to the yard. When the small 
American came in I was scared. The small American said something. 
The American soldier started toward his pocket. I pulled a gun 
from my trousers am shot the two American soldiers., without knowing 
it. 11 (Pros Ex 10) 

"Q. Did you see either of the American soldiers with a gun? 
A. No. 

Q. Which American soldier did you shoot first? 
A. I shot the small one first and then the big one. 

* * * Q. Why did you follow the American soldier to the native· house? 
A. I thought he was going to get my girl friend. 

Q. Were you jealous of your girl? 
A. Yes., I was." (Pros Ex 10) . 
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Lieutenant Jensen turned over to Ballistic Expert Frank T. lhghes, 
the pistol found by him with the accused's assistance, together with 
two cartridge cases and a slug picked up at the scene of the shooting 
(R 43). ·Hughes testified that in his opinion they-were fired from :t,he 
pistol recovered by- Lieutenant Jensen and identified as belonging to 
the accused (R 45,46) • · 

First Lieutenant Mena.rd s. Ihnen, Medical Corps, 37th Station 
Hospital, saw the deceased, Sergeant James E. Pound, in the hospital 
ward on 2 May 1948 while the Sergeant was still alive. He identified 
photos of the deceased (Pros Rxs 2A. and 2B). The following day- he 
performed an autopsy- on Pound's body. He also identified a death 
certificate pertaining to Sergeant Pound (Pros Ex 3). The cause o! 
death "was exsang11ination, seconda.ry to hemothorax, right, second.ar;y 
to laceration o! liver, and hemoperitoneum, secondar;r to laceration o! 
liver, secon:lary to gunshot wound. 11 The cause of the injuries, which 
then became the cause of the death, was the gunshot wound (R 14-16)., 
A true copy of the autopsy- report was introduced in evidence (R 16; Proa 
Ex 4). 

First Lieutenant Bernard L. Harden, Ward Officer in general surgical 
· service at the 37th station Hospital, examined Corporal Montgomer;r on 2 

May- 1948 as a result of which he made the follOlfing diagnosis; "Examining 
the abdomen, there was a perforating wound which entered abollt two inches 
to the right 0£ the umbicilus and the point of ..exit was presumed to be 
about the crest of the left ilium. 11 Upon operating Lieutenant Harden 
found "there was perforation of the transverse· colon, and multiple 
perforating wounds of the ilium am. two wounds.perforating the viscera 
• • • I would say with reasonable certaint;y- that gunshot was the 
probable cause of these injuries" (R 12-13). 

b. For the defense. 

The only- evidence introduced by the defense was that given by the 
accused, who t?ok the s~ for the limited purpose of testifying in 
connection with the alleged coercion used in obtaining his confession 
(Pros Ex 10). Prior to this testimony defense counsel made the follow
ing statement: 

"May- it please the court, the rights of the accused have 
been explained to him in detail by myself and the other counsel, 
and he has expressed a desire to us to testify- to the acts lead-
ing up to the alleged confession and to testify- to those things , 
only~ However, it has been dif.ficult to explain the exact rights 
o.f this accused to him, and we request that the Filipino Lieutenant 
on the court, who understands his native language reads the explana
tion of the accused's rights to him from the Technical Manual 27-255." 
(R 47) 
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He then testified through an interpreter that on 12 May 1948., he was 
brought into the office of the Kadena. Stockade (R 51) where Lieutenant 
Jensen.,· in order to obtain a statement from him.,· grabbed him ·by- the 
neck and the collar., choked him., and struck him in the stomach several 
times with his fist., until he be~ame unconscious; that when he fell 
unconscious "Lieutenant Jensen placed a pin /pen'fl in my finger and I 
don•t know what happened., and when I i'elt· ru!J.y- conscious I found I· 

already signed the paper from the Lieutenant" (R 52). 

On cross-ex.amina.tion., over objection., accused was required to write 
his name three or four times on a piece oi' paper (R .5.3). The prosecu
tion then offered in evidence a piece of paper purporting to bear the 
signature of' accused (R .54; Pros Ex 12)., which accused., 011 cross examina
tion., admitted as his signature ,(R .5.5)., for purpose oi' comparison. The 
writings made by- accused do not appear in the record. Accused further 
stated that no one was present at the time he-signed the paper except 
the Lieutenant (R .54). Prosecution., on further cross-u:amination., asked 
if accused took Lieutenant Jensen to the place where he had the gun and 
accused replied that he did after he -signed the sta~ement (R..54). 

c. Prosecution rebut~. 

Mr. Harry Higa., a prosecution witness., testified that he was present. 
on 12 May when Lieutenant. Jensen questioned accused in the cm room and 
heard Lieuten£.nt Jensen ask accused where the gun was (R 57). Accused 
said he threw it in the ocean. Lieutenant Jensen., accused., Kr. Higa., 
a corporal of' the military police., and a diver then made preparations 
to g<1 to the ocean. There was a delay and accused told Lieutenant Jensen 
that he had hidden the gun under a quonset (R .57). Lieutenant Jensen., 
accompanied by Mr. Higa., then took accused ~o the quonset where the gun 
was found. They then returned to the 1391st Military Police Stockade 
and accused made a statement to Lieutene.nt Jensen in the presence or Mr. 
Higa (R .57). No force was used am. accused signed the statement in the 
presence of Mr. Higa (R .58). This witness further testified on examina
tion by the court: 

"Q• llhen Lieutenant Jensen talked to .Private Estrada on the 
. 12th of' May-., did you hear him say aeything ·about any rights 

that the accused might have? 
A. Yes., he read him. the 24th Article of Var and he stated 

that he .fulq understood the 24th Article or war. 

Q. When you say 'him'. whom do you mean? 
.l. Estrada. · 

Q. Did the lieutenant who was · talking to him., interpret the 
. reading to him? · 

A. Yes sir., he brought a Filipino interpreter i'rOlll the Air 
Division and 1?,e 1'ulq explained the rights. 
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Q. You were present at t}¥1t tillle? 
A• Yes sir, I was present. 

Q~ Was Private Estrada asked through the interpreter if he 
understood what was being said to him? 

A. Yes sir. He said he understood. 

Q. He said he understood? 
A. The interpreter said he full.7 understood it. 

Q. He said Private Estrada bad told him that? 
J.. Well, Private Estrada said in Filipino to the interpreter 

and the interpreter in English related to Lieutenant Jensen· 
that he fully understood it. 

Q•. Did you see Pfc Estrada sign this sta.tement? 
A. Yes sir, I did. 

Q. Hmr long -.as that after you got. back f'rom looking for· the 
pistol? '. · 

· .A.. I can't quite 'tell the tiJDe. 

Q. 'From the tiJDe you went and recovered the pistol, then did 
you come back to the office? 

J.. Yes sir. 

Q. · And haw long after you got back to the o.f'tice, how long after 
that was this· pa.per signed? . 

J.. I would say about twenty or thirty- minutes after we got back 
from Tengan. 

Q. Was it typed and presented to him? 
A. Lieutenant Jensen took the statement after we _got back ~ 

Tengan. 

Q. Did he write it 011t on the typewriter, or write it out and · 
have it typed?

A. I don't quite -remember. 

Q. Were you present at the very tiJDe when he signed this paper? 
.A.. Yes, I was present. 

Q. Did he appear in a dazed condition to you? . 
J.. Lieutenant Roeers asked him how nuch of an education he had. 

He said sixth grades of education, .. am Lieutenant Rogers said 
that for six grades he 8.llSQred very good. 
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Q. You haven't answered '11!3' question. Did Private Estrada appear 
to be in his right mind or dazed or groggy at the time be 
signed this thing? . 

A. He appeared natural.." (R 58,59). 

Lieutenant Jensen, as a witness., denied he had used aey force on 
accused in obtaining the confession and stated that the confession was 
signed after the gun was obtained (R 56). He further testified that · 
Higa was with him when he got the statement from accused (R 56). 

d•. Sanity. 

It was stipulated by and between counsel and the accused., that 
pursuant to a psychiatric •xarn1nat,ion of the accused held on 15 May 1948, 
in the opinion of the three officer Psychiatric Board., Private Fir~ 
Cla~s Estrada (the accused)s . 

(1). Knew right from wrong and was able to adhere to the right 
at the time of the alleged crime. 

(2). Knew right from wrong and was able to adhere to the right 
at the time of the Board's intern~. 

(J). Ias able constructively- to cooperate in his own defense. (R 16) 

5. Comment. 

Accused has been found guilt7 of murder in violation of Article of 
1Jar 92 and of assault with intent to cOlllDit murder in violation of 
Article of -.i-_93. 

Murder is the unlawful killing of a human being with malice &fore
thought. The proof required to sustain Charge I and its Specification 
is: · 

"a. That the accused. killed a certain person named or 
described by cena,in means, as alleged., (that the person 
alleged to. ~ve been killed is d.eadJ that he died in consequence 
o:r an injuey" received b7 him; that such injur.r was the result 
of the act of the accused; and that the death took place within 
a year and a day of such act); and 

"b• That such killing was with malice aforethought"· (par 
. 148!,, }.Cl{ 1928). 

Assault with intent· to murder is an assault aggravated by the con
currence of a specific intent to murder; in other words it is an attempt 
to murder. As in other attempts there must be an overt act, beyond 
mere preparation or threats (par 149!, l£M 1928). 
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Sergeant Pound died at 2200 .hours 2 Ma.y 1948, the ca.use of death 
being exsanguina.tion (los_s of blood) secondary to a gunshot wound.· 
Corporal Montgomery was evacuated to the Zone of the Interior for ,treat
ment necessitated by a gunshot wound lrilich •perf'orated the transverse 
colon," and caused •multiple perf'orating wounds of' the ilium and two· 
wounds perforating the viscera. 11 The gunshot wounds were 1nf'licted.-at 
approximately 2000 hours 2 May 1948, 1n the village of' Oushilcawa, 
Cld.nawa, by .45 caliber bullets fired from a pistol 1n the hands of the 
accused. Malice is presumed from the use or a deadly weapon (Par 112&, 
YJM 1928). . -

Considering all the evidence, including the testimoey or llontgomer,
(R 9) that after the deceased (Pound) said: •I am C.I.D., let's forget 
the whole thing, we will all go• or •come on, let•s go, let's get 011t 
of here, let's have no trouble," he pulled his pocketbook from his 
pocket; and the testimoey of Caparros that: 

11,&.. Then I went in .front of the American .fellow and Estrada 
walked away .from the American, ,ralking behind him. There 
was then another American (deceased) came over and asked 
what's going on here; then he says where are you guys 
from and nobody answers; and he says Y"Ol1 guys better go up 
to yao.r barracks; and I see h1m reaching Lor the· back or 
his pocket. 

Defense: llay the record show that,_ he reached £or his right, rear 
pocket. 

The W'itness continued: 
You just better get back to your job or else, that's all I 
beard. Then I heard a shot. llhen I heard the shot, I saw·· 
the direction from where the shot came from and saw the blue 
from the gun.• (R 38); 

w·e. conclude that the cOllrt could determine, as an issue of fact, that 
accused's act causing death was murder and was not committed in the 
beat or passion with adequate legal provocation or that it was not .done 
in eelt'."'(iefense. Thus it is stated: 

·•••• the provocation must not, 1n every case, be held su.fficient 
or reasonable because such a state of excitement bas followed 
from it, for then, by ba.bitual and long-continued indulgence 
of cavil passions and on account of that very wickedness of heart 
which in itself constitutes an aggravation both in morals and 
in law, a bad man might acquire a claim to mitigation lfhich would 
not be available to better men. It is generally agreed that in 
the detennination of whether the provocation is su.fficient or· 
reasonable., ord.inari human nature·, or the average of men recognized 
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as men of fair average mind and disposition, should be taken 
as the standard, unless, indeed, the person whose guilt is 
in question is sho'Wll to have some peculiar weakness or mind 
or infirmity of temper, not arising from wickedness of.heart 
or cruelty of disposition." (26 Am. Juris, Homicide, 25). 

"To excuse a killing on the ground of self'-de!ense upon 
a sudden affray the killing must have been believed on reason
able grounds by the person doing :the ldlJing to be necesS&r7 
to save his life • · •• or to prevent great bodily harm to 
himself' ••• The danger must be believed on reasonable groo.nds 
to be imminent, and no necessity l!lll exist until the person, 
if not in his own house, has retreated asfar as he safely can.• 
(Par 148!,, p.163, MCM 1928). 

The prosecution's evidence is convincing that the deceased and 
Corporal Montgomery were unarmed, and that the deceased was mere~ 
taking his notebook (or ·pocketbook) from his pocket when the accused 
shot him. A.t the time he was shot., deceased had his right side turned 
toward the accused and was facing toward one of. the other Filipinos. 
In fact., the bullet entered the ri:¥t side of Sergeant Pound's back, 
fractured the 7th rib (le!t) and et the body just below the left · 
nipple. - . 

The issue of "reasonable ground.a" for his acts., though not 
specifically raised by the de!ense, was raised by the evidence. The 
court's findings of guilty are based on its determination that reason
able grounds did not exist for the accused's possible beliet that it 
was necessary for him to slay the deceased. and seriously wound Corporal 
Montgomery in order to save his own lite. Such determination in our 
opinion is amply sustained b7 the evidence. We are also or the opinion 
that provocation., it any, was µneed not or such a nature as to move 
the- average person to the degree or violence to which the accused 
resorted. 

In addition to the presumption or accused's sanity at the time or 
the offense (par 112a, l£M 1928)., the court had the stipulated testi
moey- ot a psychiatric board which found the accused sane both at the 
time or thj, offenses am. at the time or the examination. No question 
of the accused I s mental competency is presented by" the record or trial. 

A pretrial statement or accused (Pros Ex 10) was admitted into 
evidence over objection of defense (R 41). The burden of proof was 
on the prosecution to establish that the confession was volwitar,-. .l 
confession not voluntarily ma.de must be rejected. The fact that the 
confession was made to a military superior or to the repre3entative 
or agent of such superior will ordinarily be regarded as requiring 
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further inquiry into the circumstances, particularly where the case " is 
one or an enlisted nan confessing to a military superior or to the 
representative or agent of a military superior (par 114a, p.116, M::M 
1928). -

The facts in this case indicate that accused was confined to the 
stockade on 3 IJa.y 1948 and that on that date Lieutenant Jensen talked • 
to him twice, that he thereafter interrogated him on ten different 
occasions, and that the accused finally decided to make a statement 
on the 12th of May. Accused testified the confession was obtained by 
force and that he did n-.,t realize what he was doing. Under such circwn
stances and the testimony of accused the burden of proof w~s on the 
prosecution to establish that the statement was voluntary (CM 192609, 
~, 2 BR 9,16,17). 

There are several aspects of the case involved in determining if 
the confession was voluntary. First, accused contended that force was 
used to obtain the confession and that he was unconscious when he signed 
it. This was denied by prosecution witnesses. An issue of fact was 
thus raised which the court could determine. Apparently the court 
decided there was no force used and such finding is sustained by the 
evidence. 

H011ever, there is another aspect of the question as to whether 
the statement was voluntary. Accused, while in confinement, was 
questioned twelve different times before he was warned of his rights 
under the 24th Article of Viar. While the evidence does not establish 
what was said at these interrogations, it does raise a question whether 
such interrogation might have had some influence in the final decision 
of the accused to make a statement. Prosecution did not establish by 
witnesses what transpired during these interrogations. Failure to 
produce such testimoney, which was within the control of the prosecu
tion, raises an inference that it would be unfavorable (Sec 183, p.189, 
20 Amer Jur) • 

Since the statement of accused was ma.de to a superior officer, it 
· should clearly appear from the record that accused understood that he 
did not have to make a ·statement and the force and effect thereof if he 
did make a state::nent. There is no legally competent evidence that 
accused was ever advised of his rights under the 24th Article of War. 
The only evidence on this question was that when the statement of 12 
:May was made, accused was advised of his rights under the 24th Article 
of War through an interpreter. The interpreter was not called as a 
witness. Therefore, proof of the fact that accused was warned of his 
rights was established by incompetent hearsay (CM 267450, Johnson, 3 BR 
(NATO) 135,142). The interpreter in this case was selected by Lieutenant 
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Jensen and it does not appear that accused had aey choice in the 
matter. The rule under such circumstances is: 

"Thus in cases where the declarant is under arrest and is 
undergoing interrogation through the medium of' an interpreter 
in whose employment declarant has no choice the interpreter must 
authenticate his translation by testifying that his interpretation 
was accurately ma.de (People v. Chin Sing, 242 N.Y. 419, 1.52 N.E. 
248J Indian Fred v. State, 36 Ariz 48, 282 P. 930).n (CK 3284161 
Pierce) · 

Failure to object to this as hearsay does not cure the error and such 
hearsay evidence cannot be considered in determining the sufficiency of' 
the evidence to sho,r that the statement wes voluntary (CM 2721971 Dezan, 
46 BR 269; CM 254940, Holden, 36 BR 1 13; Par 126!?_, MCM 1928). -

Under such circumstances there was not sufficient proof' of' the 
voluntary nature of the confession, unless it appears that accused 
othez,n.se understood the coni'ession at the time_ he signed it. The con
fession contains a certificate that the confession was read and explained 
to accused by Vicente nil.ca. Although Lieutenant· Jensen states that 
accused read the conf'ession before he signed it, it is reasonable to 
asswua under all the evidence that it was read to him by an interpreter. 
An interpreter was used .at the trial. While there are some facts 
warranting an inference that accused understood "some English," the 
record does not atf'irmativefy show he f'ul.fy understood English. The 
record does affirmatively show an interpreter was used both when the 
confession was taken and at the trial. Any ~oubt in this respect mst 
be resolved in favor of' accused since the burden of proof' was on the 
prosecution to establish that accused i'ull¥ um.erstood what he was signing. 

The fact that the statement signed by the accused was prefaced by
the recitation that accused had been read the 24th Article o:£ War and 
fully understood his rights thereunder us not admissible to establish 
the voluntary nature of the confession. · 

•The statements appearing at the beginning an:i end of 
the confession to the effect that accused had been warned of 
his rights under the 24th Article of War and that the confession 
was voluntary and contained the truth, being affected by the 
same taint of coercion as the other statements therein, will 
not preclude a determination that such confession was in £act 
involuntary (CM 274678, Ellis, 47 BR 2711 284). 11 (CM 320230, 
Huffman, 69 BR 261,268, bBii]l JAG 1201121}. 

An isolated admission taken from an incompetent confession is not 
competent evidence (cM 1876101 Williams, l BR 67, 74; CM 323188., Hamrick, 
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72 BR J.41,14.5). Obviously., i! the entire confession was inadmissible., 
aey pa.rt of it is inadmissible. 

However., although the confession was not admissible because ot 
failure of the record to show that accused was warned 0£ his rights., 
(no peysical force being used to obta.in the confession) his substantial 
rights were not prejudiced since his guilt was establ:j.shed by compelling 
and convincing evidence aliunde the confession (CU 32472.5., Blakelefu73 
BR 307,321; CM 243384, Rowl~., 27 BR 3.53,3.56). The confession its 
was not at variance with ot r evidence. 

6. Records 0£ theArmy·disclose that the accused is a member of 
the Philippine Scouts., is 20 years of age and unmarried. He is the 
fourth or seven children and comes from a very poor family. His father 
died in 1946. The accused though having attained only the sixth grade 
in school exhibits a mental alertness which overcomes any dei'iciency in 
formal education. He was born at Ma.bini., Pangasinan., P._,ilippine Islands. 
No evidence or criminal. records against him or acy othe. member of his 
family is known. He enlisted in the Philippine Scouts to serve for a 
term of three years on 13 August- 1946. Although originally classified 
as an infantryman he has been assigned to general labor activities since 
his arrival on Okinawa in December 1947. 

. 
7. The court was legally constituted and had jurisdiction or the 

person and of the offenses. No errors injuriously affecting the sub
stantial rights 0£ the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings of guilty and the-sentence and to warrant confirma
tion or the sentence. Death or imprisonment for life as a court-martial 
may direct., is mandatory upon conviction of a violation or Article of 
War 92., and dishonorable discharge., forfeiture of all pay and allowances 
due or to become due and imprisonment at hard labor for twenty years is 
authorized upon conviction of a violation of Article 0£ War 93 (assault 
with intent to commit murder). 

_·_8_._(}._.~---~----,,.J,----·__, Judge Advocate 
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JAGH CM 331849 1st Ind 

· JAGO, Department of the Army, Washington 25, D.C. 2 3 OCT '948 

TO: The Secretary of the A.rmy 

l. Pursuant to Executive Order No. 9556, dated 26 ~ 1945, there 
are transmitted for your action the record of trial and the opinion ot 
the Board of Review in the case of Private First Class Calixto Estrada, 
PS 10315790, 52oth Quartermaster Depot,SU.pply Platoon (PS), APO 331. 

2. • Upon trial by general court-martial this soldier was found 
guilty_ of murder in violation of Article of War 92, and of assault with 
intent to murder in violation of Article of War 93. No evidence ot 
previous convictions was introduced. He was. sentenced to be hanged 
by the neck until dead, all members of the court present at the time 
the vote was taken concurring in the sentence. · The reviewing authority
approved the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. I concur in the opinion of the Board of Review that the record 
of trial is leeally sufficient to support the findings of guilty and 
the sentence and to warrant confirmation of the sentence. I recommend 
that the sentence be conf:irm:ld but in vi~ of the proof that the homicide 

· was committed in sudden passion in the course of a dispute (though with
out adequate legal provocation) recommen:i that it be commuted to dis
honorable discharge, total forfeitures, and confinement at hard labor 
for the term of the natural life of accused, that the sentence as thus 
commuted be carried into execution, and that a United States Penitentia:cy 
be designated as the place of confinement. 

4. Major General Charles T. Myers, USAF, Commanding General 1st 
Air Division, which unit is located on Okinawa, where the offenses were 
committed, has addressed a letter to me in which execution of the sentence 
adjudged is recommended. · 

5. Inclosed is a draft of letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry the foregoing recommendation into effect, should it 
meet with your approval. 

.. 
3 Incls THOMAS H. GREEN 

l Record of trial Major General 
2 Draft of letter The Judge Advocate General 
3 Form of Executive action __________ 

•( OCMO 1921 23 Nov 1948) 





-----------------------------

DEP.AR'.i:'uIE1'lT OF THE ARMY 
In the Offioe of The Juige Aivooate General (199)"i'lashington 2::;, D. C. 

JAGK - CM 331859 

23 c r-,· ·,''148J _,,:_('., 

UNITED STATES ) 1ST U.S. INFAN.rRY DIVISION 
) 
). v. .Trial by G.C.M., convened-~t Mum.oh, 
) Germany, 5, 6 and 7 1k'!.y 1948. PIERCE, 

Private JAMES T. PIERCE ) Dishonorable discharge and confinemazi.t -
(RA 3466 7494) and Private ) for life. SMITH& Dishonorable dis-· 
JOE SMITH (RA 34553270), ) charge and oonfinement for five (5) 
both 59th Transportation ) years. EACH& Disciplinary Barracks 
!ruck Com.pa..ey ) 

R.l!."VIE'ii by the BOARD OF ru:vmV 
SILVERS, .ACKROYD and LA.NNIOO, Judge Advocates 

1. The Board of Review has ex.a.mined the record of trial in the case 
of the soldiers named above. 

2. The accused were tried upon the following charges and specifica
tions a 

CHARGE Ia Violation of the 92nd Article of War. 

Specificationa In that.Private Jam.es T. Pierce and Private 
Joe Smith, both members of the 59th Transportation Truck 
Compa..ey, acting jointly and -in pursuance of a common intent, 
did, at Munich, Ge~, on or about 13 :March 1948, forcibly 
and feloniously against her will, have carnal knowledge of 
Martha Wolfgardt. 

CHARGE Ila Violation of the 93rd. Arti=le of War. 

Specificatibna In that Private James T. Pierce and Private 
Joe Smith, both members of the 59th Transportation Truck 
Compa.ey, acting jointly and in pursuance of a. common intent, 
did, at Munich, Germa.zzy-, on or about 13 March 1~48, with in
tent to commit a feloey, viz, murder, commit an assault upon 
Ga.stone Douville, by-willfully and feloniously stabbing the 
said Ga.stone Douville 'in the body with a knife. 

Ea.oh pleaded not guilty to all charges and specifications. Accused Pierce 
was found guilty of the specification of Charge· I except the words •anc1 
Private Joe Smith, both .members" and 11aoting joim;ly and in pursuance 04" 
a common. intent. 11 He was found.guilty of Charge I and guilty of Charge 
II and its specification. Accused Smith wa.s foUild not guilty_ of Charge 

and its specification but .guilty of Charge II and its speoifioa.tion. 
Rvidenoe of three previous convictions wa.s introduced as to accwsed 
Smith. No e"ddenoe of previous oonviotions wa.s presented •a.a to aoouud 
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Pierce. The court sentenced Pierce to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, a.nd to 
be confined at hard labor at such place as the reviewing authority might 
direct for the term of his natural life. Smith was sentenced to be dis
honorably discharged the service, to forfeit all pay and allowances due 
or to become due and to be confined at ha.rd labor a.t such place as the 
reviewing authority might direct for fifteen years. 

The reviewing authority approved only so much of the findings of 
guilty of the specification, Charge II, with respect to each accused, a.s 
involved a finding that eaoh did, at the time and place alleged, with in
tent to do bodily harm., commit an assault upon Ga.stone Douville, ·by will
fully and feloniously stabbing him in the body with a knife. He approved 
the sentence as to accused Pierce, approved only so much of the-sentence 
with respect to accused Smith as provided for dishonorable discharge, 
total forfeitures and confinement at ha.rd labor for five years, desig
:cated the Bra.nch United States Disciplinary Barracks, Fort Hancock, New 
Jersey, as the pla.oe of confinement a.s to ea.oh accused, and forwarded the 
record of triiµ for action w:ider Article of War soi . 

. 3. The Boa.rd ot Review adopts the statement of la:w a.nd facts contai:ned 
in the Sta.ff Judge Advocate's review with the following additional comment. 

Before plea.ding to the general issue defense counsel interposed an 
11objeotion to the entire constitutiona.lity of this court on the ground 
that there a.re no colored of1'.cers present as members of this court. 11 

Counsel asserted that "bhere were colored offioers in Munich who were avail
able for court duty, a.nd that the failure of the appointing authority to 
designate offioers of aocused's race a.s members of the court herein rendered 
the court, as oonstituted, without jurisdiction to try them. In response 
to a question by the le:w member, counsel explained that he was not challeng
ing aey individual member of the court, but was objecting to "the composi
tion of the court itselt." The court overruled the objection and the defense 
excepted to the ruling. ' 

The record is silont a.s to whether either of the accused ha.d, prior 
to trial, made timely request ot the appointing authority, that he appoint 
officers of' the aocused' s race as members ot the court. It would appear 
most probable that if a.xv suoh request had been made, counsel would have 

-made reference thereto. Obviously the members ot the court herein ap
pointed, and who heard the case. had no disoretion·wha.tever in the appoint-
ment of the .membership of the courts-martial. · 

By tbs express provisions of Article of War 8, the Commanding Genera.1 6 

lat :µit'antry Division, had power to appoint a general court-martial for 
the trial ot the accused. In the exercise ot suoh power • .Article or War 
4 provides that •the appointing authority shall ·detail as members thereot 

. those offioers of the ooromand who, in hi1 opinion, a.re best qualified for 

2 
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the duty by reaaon ot age, training, experience, a.nl judicial tempera
mentJ and of'fioer1 having less than two years' service shall not, it it 
can be avoided without manifest injury to the service, be appointed u 
members or courts-martial in excess of the minority membership thereot.• 
The law presumes regularity in the authorized acts of' public officers axd 
although this presumption ia disputable ther.e is no expreu or bplied 
requirement that the memberahip of a court-martial include personnel · 
of the same raoe as the accuaed. And the :mre fact that the court which 
tried the accused did not contain a member ot a.ccused' s race would· ll0t at
f'eot the court's jurisdiction (CU 22.0160, Faulkner, 12 BR 335, 338J 
Jackson v. Gott, Case.No. 1~402, N.D. Ga., Petition dismisaed 22 April 
1948, not yet reported). It follows that no error resulted from the ·· 
court I s action in overruling the objection ·to its jurisdiction. · 

4. The court was legally constituted and. had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the 1ub1tan• 
tial rights of' the accused were committed during the. tria.l. The Boa.rd ot • , 
Review is of the opinion tha.t the record ot trial is legally sufficient 

-~ ..to support the findings of guilty and the sentence,. A sentence to death.· .. ~. 
or imprisonment tor life is mandatory upon a cpnviotion of a violation · 
of Article of War 92. 

, Judge Ad.voca.te .· 

http:Ad.voca.te
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DEPARTJ\illiNr OF TEE" ARMY 

~203)In the Office of The Judge Advocate General 
Washington 25, D.- c. _ 

JAGK - CM 331975 

UUITED STATES ) F'IR?T U.S. INFANTRY DIVISION 
) 

Vo 

Captain DONAID c. EENDERSON 

) 

) 
) 

Trial by G.C.M., convened at Nurnberg, 
Germany, 30 and 31 liirch 1948. Dis
missal, total forfeitures and confine

(0-1558157), 7833 Ordnance 
Salve.ge Detachment 

) 
) 

ment for one 
., 

(1) year. 

OPINION of the BOARD OF REVmi 
SILVERS, ACKROYD and LA.IOONG, Judge. Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review and tke Board submits this, its· 
opinion, to The Judge Adv?oate: General.-

,· 

2. The accused was tried upon the following charge and specification& 

GHA.RGEa Violation of the _94th Aryicle of War. 

Specification, In that Captain Donald G. Henderson, 7833 
Ordnance Salvage Detachment, did, at or near Rothenbach, 
Germany, on or about 9 Ootober.1947, wrongfully and knowingly 
dispose of by causing to be delivered to Alfons Vossen and 
Karl Sens, about twenty (20) truck tires, of the value of 
more than $50.00, property of the United States, furnished 
for the military- service thereof. 

He pleaded not guilty to and was found guil:t;y of the charge and specifica
tion. lfo evidence of any previous conviction was introduced. He was sen
tenced to be dismissed the service, to forfeit all pay and allowances due
or to become due, and to be confined at hard labor at such place as the 
reviewing authority might direct for foul" years. The reviewing authority 
approved the sentence but reduced the period of confinement to one year. 
He designated the Branoh United States Disciplinary Barracks, Fo~ Hancock, 
New Jersey, as the place of confinement and forwarded the record of trial 
for action under Article of War 48. 

3. Evidence 

The eviden~e may be sUDJD18l'ized briefly 8:8' follows a . 

Accused was the operations officer of the 7833rd Ordnance ~alvage 
Detachment, also referred to in the record as the Rothenbach (Germany) 
Ora.nance Scrap Collecting Depot or Point. The Detachme¢ collected scrap 
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combat vehicles and materials suoh as rubber and metal. which it ola.ssif'ied 
and stocked according to serviceability. · It also stocked new materials · 
for the maintenance of its own vehicles. cranes and other equipment. The 
sora.p materials were "disposed of through sales by the chief' of' the 
Quartermaster. EUCOM. .through quantitative receipt. f'rom the officers of 
thE! Military Govermnent for Land., which is Bavaria• (R 11). The a.coused. 
a.s operations officer h.s.d authority to "out-ship" property f'rom the depot 
only on shipping orders from the Off'ioe. of the Qu.a.rterma.ster General or 
the Chief of Ordna.noe. and also upon "quantitative receipt" approved by the 
Theater Commander. The term "quantitative receipts" appears to refer to 
transaotioDB involving delivery of sora;p materials to various Germs.n in
dustrial corporations upon request of the Military Government (R 12), 
On about 8 Ootober 1947. Alfons Vossen and Karl Sens. German civilians 
residing at A.nsbach in the British Zone. went to aooused' s_ off'ioe at 
Rothenbach tor the purpose of' securing some tires which Vossen needed 
in his transport business. Sens had previously prooured four tires by 
barter w1th one Dr. Munderloh who was employed in accused' a ofti oe, When 
they arrived at the office they conferred with Dr. Munderlohwho referred 
them to the accused. Through his interpreter. HUbert Borr:ma.n. the accused 
first refused the request for tires 8.%ld. Vossen produced a Contax II camera 
which he presented to·the accused for examination. Vossen explained and 
demonstrated the operation of the camera·, The aocuaed then sent 1omeone 
to the warehouse to a.scertain if the depot had ·any tires of the siH re~ 
quested by Vossen. Later accused agreed to deliver twenty tires, 1ize 
900 x 20, to Vossen in exchange for the camera which aocuaed retained in 
hi• possession. A.ccused oaused Borrm.an to prepare a requilition for the 
-,.Wanty tires in favor of Sena. whioh he (aocuaed) ligned, Thia requid• 
tion was delivered by Bcrrma.n to the tire warehous_e keeper, Wilhelm 

· Eokhardt. a.nd on the .following dq- Vossen appeared. a.t the _11'1.reho~e with 
Sens' truck· and driver and me.d.e claim for the tire,, Vossen insisted on 
new tires and after some discusaion between the parties Eckh&rd.t deliTered 
20 tires and tubes to the olaima.nta. Eokha.rdt lllad.e a list ot these tires 
showing the na.:mes of the manuf'aoturer1 and the serial number,. AJ.l·'ot 
the tires ·were ot American type am manufa.oture. .A.f'ter the tires had. been 
loaded accuaed direoted the parties to· prooeed to t~ parking lot alld wdt. 
tor him. He then prooured his private autamobile and escorted Vossen to 
the gate of the compoUild where he told the guard that •the other oar was 
OK.• The Germs.n truck passed through without clearanoo papers·. · Other 
inori.minating oircumstanoes shown by the record are tht.t aooused, in 

·Borrman's preaenoe. destroyed the requisition papers relative ~o the tires 
and subaequently requested· Borrman aild another employee named B'eim to not 
tell the Criminal Inveatigation Division that they ·had aeen him with a 
camera ·.in a brown leather ·oa.se•. The tires were aubsequently- reoonred 
from Sens and Vossen. F,Oduoed in oourt an,d ·,,1rere. iclettbitied by Eokha.rcit 
who stated tha.t 15 of thea.-ere i~ faot ·:D811' alld the.other fin had. beea 
slightly used,. (R ,35-69), It was atipulated .that the tirea ht.d a. total 
value of $600 (R 54). 

2 
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Major Harold I. Williams. commanding officer of accused's detachment, 
and two civilian employees of the Deta.chloont testified that e.ocused' s 
general reputation for "truth and honesty" was good ,(R 72-r.i ). · 

The aocuaed. a.i'ter being duly advised of his rights, elected to 
remain silent (R 74). · . - . 

4. Discussion 

Prior to the arra.igmne:at. defense 00UI1Sel challenged Lieutena.n:t 
Colonel Donald R. Patterson. Infa.:atry, the la.w member, for cause and read 
~o the oourt paragraph l(c). J{a.r Depa.rtme:at Letter, "Subjeota .A.dministra
tion of Military Justice" dated 20 August 1947 which. is a.s follows a 

_ •e. _La.w :Msmbers. Law members should be trained lawyers or, 
if tra.ined loyers a.e not available• men of long experience in 
oourt-:martia.l matters. Whenever possible officers of the Jwge 
AdvoGate Genera.l's Departme:at should be detailed as law m8lllbers. 
Superior "OJWDa:ma will assist subordinate commands by lllald.ng 
available oi'fiGers who ha.Te had training and experience e.s 
lawyer• when neGessary for servio~ as la:w members.• 

The record is silent with respect: to the qualifications of Colonel Patterson 
and counsel stated that tl,l.e cha.lienge was not to_ be oonst_rued a.s a "dis
paragement of the opinion he bad -ror the law member." Evidence was .heard 
which indicated that Uajor Arthur B. Irelalld, JAGD, Headquarters Nurnberg 

. Mili-ta.ry Post, 7810 SCU, was, by -virtue of his Judge Advocate duties, un-
available to sit a.s a member of the court-martial. The court closed and 
upon being o~ne~ the President announced that it appeared that no member 

·. of the Judge Advocate General I s Department was· available end_ that the 
. cha.llenge was denied. · 

We find ~ error in the court's overruling. the .challenge of the duly . 
appointed law member. Article of War 8 provides that -

'"The authority appointing_ a general court-martial ·shall 
detail as one of the members thereof' a lSJr member who lha.11 
be an officer of the Judge Advooa.te Geileral"s Depa.rtmetit. ex-

- cept that when an officer of tha.t department ia not ava.ilable 
for the purpose the appointing authority shall detail, iDStead -

.an officer of some other bra.rloh of the aervioe selected by the 
appointing authority a.a speoiall;y qualified to perform the dutiea . 
ot la member. •••" · 

- •\. 

The court was :fully justified in oonoluding tha.t tbe appointing authority._ 
in desipting Colonel Patterson u 11!111' member. aoted 'Within the solmd _ 
discretion conferred upon him by the .&.rtiolea ot War and his oompliano• · 
or non-complianoe with the terma ot the adlniniatrative direotiff quoted 
would not. as a :matter ot law. etfeot_..the eligibility ot the of'f'1oer _ 
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named to perform the duties of law member (CM 231963 • Ha.tteberg (1st 
Ind). 18 BR 349. 366-369; Cll 229477. Floyd. 17 BR 149,153). 

Defense ooun.sel objected to the admission in evidenoe of the record• 
kept by the warehouseman Eckhardt showing the description of the ·tiNa 
he delivered to the parties in obedienoe to accused's orders. It wu 
argued that theae were poraonal records arid. not admissible under the 
busineu entry rule (28 USC 695). This cOIItention is without merit. 
The witness identified his own record made at the time he delinred the 
tires. '.fhe. document was admissible without the aid of the ao-oalled. 
business entry rule. 

Counsel has challenged the sufficieno;y of the evidence to show 
that the propert;y disposed of was •propert;y of the United States. :f'urnished 
for the military service thereof.•_ Although no witness testified cate
gorically that the tires in question were U.S. propert;y furnished for the 
military service, the evidence shows that the tires were in a U.S. military 
depot, that they were of A.meri.can origin, that the depot stocked material 
salvaged from. the battlefields (excepting such materials as were stocked 
for the ma.intenanoe of the unit's equipment). that u.s. Arrrv ofi'ieers ha.d
the control and disposition of the materials and that the;y could only 
issue the same on proper orders approved by military authorities. The 
fa.ct that the Military Government. with the approval of the Theater Com- . 
Jll8.llder ca.used some or the materials to be diverted to the •German Eoonomy• · 
does not overcome_· the reasonable presumption arising from· auch oiroumsta.noes. 
that the propert;y belonged to the United States &IJd was furnished for the 
military service thereof (CM 310950. Dickerson, 1 BR (mo-mo) 203J 
CM 318296. Mayer, 67 BR 211,219). 

5. · Departmant of the Ar'IIV" records shaw that the accused is 37 yea.re· , 
of age and married. 5' graduated from high school &IJd wa.s engaged· u a. 
mechanic until he entered the Jrrq as a private in :Maroh 1941. · He com
pleted the course of instruction at The Ordnance School. Aberdeen ProTillg, 
GroUlld. Maryland. on 4 December 1943 and was oOllDDissioned a , second lieu- . 
tenant. AUS. Accused's efficiency- reports have been generally- •Excellent.•. 

6. The court was legally constituted and had jurisdiction over the 
a.coused and. of the offense. No errors injuriously- affecting the substan
tial rights ot the accused were committed during the trial. The Board or 
Review is of the opinion that the record or trial is legally- suffioie:a\. , 
to support the fiIJdings of guilt;y and the sentence and to warrant confirma
tion of the sentence. Dismissal is authorized upon co:aviotion of a viola
tion of .Article ot War 84. 
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OCT6 !9~ 

Ji.GK - CH 331975 1st Ind 

JAGO, Dept. of the .Arrrv, ifashington 25, D. C. 

TO: Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated 1.Iay 26, 1945, there 
are transmitted herewith for your action the record of trial and the op
inion of the Board of Review in the case of Captain Donald c. Henderson 
(0-1558157), 7833 Ordnance Salvage Detachment. 

2. Upon trial by beneral ~ourt-martial this officer was found 
guilty of wrongfully and knowingly disposing of by causing to be de
livered to Alfons Vossen and Karl Sens about twenty (20) truck tires, 
of' the value of more than ._;50, property of the United States furnished 
and intended for the military service thereof, in violation of Article 
of War 94. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard. 

· labor at such place as the reviewing authority might direct for four 
years. The reviewing authority approved the sentence but reduced the 
period of confinement to one year, designated the Branch United States 
Disciplinary Barracks, Fort- Hancock, New Jersey, as the place of confine
ment and forwarded the record of trial for action under Article of 'v"far 
48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board, of Review; I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
of guilty and the sentence and to warrant confirmation of the sentenoe. 

The accused was the operations officer of the 7833rd Ordnance 
Salvage Detac.J:unent, which maintained a salvage depot at Rothenbach, 
Germany. The detachment collected, sorted and stocked salvage materials, 
including rubber and metal from abandoned combat vehicles. It also 
stocked new tires and materials for the maintenance of its vehicles, , 
cranes and equipment. Some of the salvage materials were being diverted 
to the "German Economy" and accused was authorized to 11out-ship11 this 
material on shipping orders from the Theater ~uartermaster General, 
Chief of Ordnance, or from the Military Government with the approval 
of the Theater Cownander. 

On about 8 October 1947 Alfons Vossen and Karl Sens, German 
nationals residing at A.nsbach in the British Zone, proceeded to 
Rothenbach for the purpose of securing some tires for Vossen'& trans
port business. Sens had previously procured four tires by barter with 
one Dr. lrunderloh, a civilian employee in accused's office. When they 
arrived at accused's offioe they conferred with Munderloh who referred 
them to accused. Through an interpreter, Borrma.n, they requested that 
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accused deliver to them 20 new tires. Accused refused and Vossen there-
upon exhibited to accused a. Contax II camera., stating, in effect, that 
it was a. very expensive model and that he would give it to accused in 
exchange for the tires. After examining the calllera accused accepted 
the offer and issued a. requisition for delivery of the tires to Sens. 
On the follo,ving day Vossen went to the tire warehouse where a. civilian 
employee, Eckhardt, in compliance with the requisition duly signed by 
accused, delivered 20 tires and tub,,, ijize 900 x 20, to the parties. 
All the tires were of American manufaoture, fifteen were new and five 
were slightly used.. As Vossen departed from the depot with the tires, 
which were in Sens• truok, the aocused joined them in his private 
automobile and oles.red them through the gate by telling __the guard that 
the truok Ta.a •oK. 11 • ·' 

,. 

Subsequently the tires were reoovered and they were exhibited at 
the trial. It wa.s stipulated that they ha.d_a rea.sona.ble total market. 
value of isoo. The Germans, Vossen and Sens, ea.oh testified tha.t they 
were servini; a. one-year se:qtence imposed by a mili ta.ry govermnent court 
for.bribing an officer. 

Aooused elected to remain silent. 

Mr. Joseph S. Robinaozf, · attorney of New York, New York, appeared· 
before the Boa.rd of Review, ma.de oral argument, and filed brief in be
half of accused, which ha.s _been considered. 

4. Department of the Army records show that the accused is 37 
yea.rs of age and married. He graduated from high school and was en
gaged as a. mechanic until he -entered the A:rrrry as a. private in Maroh 
1941. He completed the course of instruotion at The Ordna.noe Sohool~ 
Aberdeen Proving Ground, Maryland, on 4 December 1943 and wa.s ooDll!lis
sioned. a. second lieutenant, AUS. Acoused 1 s efficiency reports have
been generally •Excellent.• · , . 

5. I reconnnend that the sentence a.a modified by the reviewing 
authority be confirmed and oarried 

\ 
into execution. 

6. Inc,losed is a. form of a.otion designed to carry into effect 
t!1e foregoing recommendation sho 

"' 

2 Inola ~~;:$~.., R. GIBEN 
1. Form of Action Major General 
2. Record of trial The Judge Advocate General 

( GCMO 167, 7_0ctober 1948):-----

6 
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