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WAR DEPAR'l.YEN'.r (1)In the Ottice ot The Judge Advocate General 
Washington, D.C. 

Board ot Review 
CM 20~:5 

MAR 4 1930 

UNITED STATES ) SECOND DMSION 
) 

Te ) Trial by G.C.M., convened at 
) :Fort Sem Houston, Texas, J'anuar;y 

Private HOWARD E. ROSR ) 7, 1936. Dishonorable discharge 
(6244764), 2d Veterina.ey l and confinement tor six (6) months. 
OompaD.y", ,2d Medical Regiment. ) :rort Sem Houston, Texaa. 

ROI.DING by the BOARD OF REVIEW 
BALL, TURNBULL and SMITH, L.M., Judge Advocates. 

1. The record or trial in the case ot the soldier named above 
haa been e:v,m1 :ued by the Board or Review. 

2. fhe accused we.a tried upon the following charges and speciti
caUons: 

CHARGE I: Violation or the 96th Article or war. 

Speciticdion l: In that Private Howard E. Rose, 2d Veteri
D.ar7 Co~any, 2d Medical Regiment, did, at Fort Sam 
Houston, Te%aa, on or about October 3, 1935, willtul.ly 
and wro~ suffer one li ton •Chevrolet• cargo 
truck No. \J-35450 of the Talue or about Five hundred 
and 'twenty-rive dollars and •eventy-four cents ($525.74) 1 
Jl1111tary property belonging to the United States, to be 
wrongfully used and employed to the prejudice or good 
otder and militaey discipline. 

Specification 2: In that Private Howard E. Rose, 2d Veteri
nary Company, 2d Medical Regiment, with intent to de
fraud J. F. Yancey, did, e.t Blanco, Texas, on or about 
October 3, 1935, unlawtull.y pretend to J. F. Yancey 
that a certain check in the following words and figures, 
to wit: 

http:willtul.ly
http:Veterina.ey


(2) 

"Blanco, Texas, October 3, 1935 No___ 
TEE BLANCO NATIONAL BANK 88-948 

Pay To 1'. F. Yancey OR ORDER $2.50/100 
Two and 50/100-----------------DOI.i.ABS

w. R. Dirikson, . 
P.3566" 

was genuine, well knowing that said pretenses were 
talse, and by means thereof, did fraudulently obtain 
t':rom said J. F. Yancey merchandise to the value ot TwO 
dollars and fifty cents ($2.50). 

Specification 3; (Disapproved by reviewing authority}. 

CHARGE II; Viialation of the 93d .Article of War. 

Specification l: In that Private Howard E. Rose, 2d Veteri
nary Company, 2d Medical Regiment, did, at Blanco, Texas, 
on or about October 3, 1935, with intent to defraud, 
falsely make in its entirety a certain check in the 
following words e.nd fig11res, to wit: 

"Blanco, Texas, October 3
1 

1935 No____ 
TEE BLANCO NATIONAL BANK 88-948 

Pay to 1. F. Yancey OR ORDER $2.50/100 
Two and 50/100--------------------DOLLARS

lf. R. Dirikson1 
P.3566" 

which said instrument was a writing of a private nature 
which might operate to the prejudice of another. 

Specification 2: (Disapproved by reviewing authority). 

Accused pleaded not guilty to the charges and specifications and 
was found guilty thereof. No evidence of previous convictions was intro
duced. He was sentenced to dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, and confinement at hard labor 
for one year. The reviewing authority disapproved the findings of guilty 
of Specification 3, Charge I, and Specification 2, Charge II, approved 

I 



(J) 

the sentence but reduced the period of confinement to six month.8, 
designated Fort Sem Houston, Texas, as the place of confinement, and 
forwarded the record under the provisions of Article of War 50k. 

3. The e.vidence introduced by the prosecution under the specifi
cations of which findings of guilty were not disapproved by the review
ing authority is substantially as follows: 

Fi?'st Sergeant Irvin J. Bland, 5th Motor Transport Company, Fort 
Sam Houston, Texas, testified that on or about October 2, 1935, motor 
truck number W-35450, belo~ing to the 5th Motor Transport Company, 
was sent to the 3d 1Iotor Repair Section for repair. The truck had been 
run 263 miles after it was'.put in the shop, as sholfll by an examination 
of the truck and the operation sheet. Pursuant to orders, the truck had 
not been·locked while in the shop, but the keys had been left in it.(R. 9-10) 

Captain B. W. Kunz,(Infantry) ~uartermaster Corps, 3d Motor Repair 
Section, Fort Sem Houston, Texas, testified that when a truck was parked 
on the repair line of the 3d Motor Repair Section, he was the only one 
authorized to allow the use or removal of the truck from the line. He 
did not give anyone permission to remove a truck from the line on or 
about October 3d. He further testified that the value of a one and a 
half ton Chevrolet truck is more than $525. (R. 10,11) 

It was agreed by stipulation that if BObert and ;r. F. Yancey of 
Blanco, Texas, were present, they would testify in substance as :f'Ollows: 

On or about October 3, 1935, two men came to their filling station 
at Blanco, Texas, in a truck numbered· iru.s.A. 35400•. One man, dressed 
in fatigue clathes, was driving the truck; the other was in uniform and 
has since been identified as accused. The two bought ten gallons of 
gasoline for the truck at a cost of $1.85. Accused asked the Yanceys 
to cash a check for him, and, at accused's request, they made it out for 
$2.50 on the Bl8llco National Bank, Bl8llco, Texas, payable to 1. F. Yancey. 
Accused signed the name "W. R. Dirikson• to the check, and also wrote 
on the check Company No. 49 and his number P-3566. They thought at 
the time that his name was Dirikson and asked him if he had an account 
in that bank. He replied "that it was alright, that all he had to do 
was to put the Company number on it Company No. 49, and it would be good 
anywhere". The Yanceys wrote the truck number iru.s.A. 35450" on the 
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(4) 

check, accepted it and gave accused the change, $0.65. Later they took 
the check to the Blanco National Bank and the cashier said that "W.R. 
Dirikson" had no account there, but that he would send it to the Army 
bank at Fort Se.m Houston and see what they would do about it. At the 
time accused gave the check he was under the influence of liquor. 

Starr Sergeant w. R. Dirickson, 2d Veterinary Company, 2d Medical 
Regiment, Fort Sam Houston, Texas, identified ~ccused and testified that 
he was a member or the same organization. Witness examined an unidentified 
check and testified that the signature on it was not his. Accused was 
not with his company on the afternoon or October 3, 1935. He return.ad 
at some time during the night and was present tor reTeille on the morning 
or the 4th. (R. 14-16) 

4. Specification 1, Charge I, is not laid under the 83d Article ot 
War and no loss of or damage to military property is alleged. Persons 
subject to military law msy be charged under the 83d Article ot war 
with suffering military property willfully or through neglect to be lost, 
spoiled, damaged, or wrongfully disposed of, where the circumstances 
indicate that they knew the loss to be innninent or actually going on and 
took no steps to prevent it, or omitted to take such measures as were 

1 
appropriate to prevent probable loss or damage. Par. 143, M.C.M. There 
is no evidence in the record that this truck was dam.aged or that the 
Government suffered any loss trom its use other than the minor e.nd inci
dental wear due to the mileage that it was driven. It does not appear 
that accused was the custodian or this truck or in any manner responsible 
tor its proper use. From all that does appear in the record, accused 
may have been an innocent passenger in the truck without knowledge that 
the driTer ot the truck was making an unauthorized use ot it. The fact 
that accused bought gas tor it at Blanco in the manner that he did, tor 
the return to Fort Sam Houston, does not necessarily imply his guilty 
knowledge ~r its wrongful use or that he was involved in the beginning 
or such wrongful use. It may as well be interpreted es an effort on 
his part to effect the return of the truck to the place where it belonged 
and thereby to preTent any loss or.damage to it. The specification is 
inartificially drawn, and the evidence does not support the finding or 
guilty thereunder. 

5. Under Specification 1, Charge II, while there is evidence that 
accused signed the name "W.R. Dirikson" to the check, and that "lf. R. 

-4-
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Dirickson" is a sergeant on duty at Fort Sam Houston, there is no 
evidence that Sergeant Dirickson did not authorize accused to affix 
his name to this check, and no competent evidence that Sergeant 
Dirickson did not have an account at the bank upon which the check 
was drawn. Under the circumstances there is no proof that the check 
was falsely ma.de with intent to defraud. Par.1481, M.C.M.; Dig. Ops. 
JAG, 1912-30, secs. 1567 (1)(2)(3); CM 185417, Sadler. 

6. In the absence of competent proof, as stated in the preceding 
paragraph, that the check in question was falsely made with intent to 
defraud, it follows that the evidence is legally insufficient to support 
the finding of guilty under Specification~. Charge I. 

7. For the reasons stated above, the Board of Review holds the 
record of trial legally insufficient to support the findings of guilty 
and the sentence. 

~L+i.Jl. , J"udge Advocate, 

• Judge Advocate. 

-~~-----~-~--.-~------~·::==·==~~~~~·, Judge Advocate. 
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(6) WllR DEPARTMENT 
In th~ Office of The Judge Advocate General 

Washington, D.C. 

Board of Review 
CM 204405 

UNITED STATES ) SECOND DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Sam Houston, Texas, April 

Private HOWARD E. ROSE ) 10, 1936. Dishonorable dis
(6244764), 2d Veterinary ) charge and confinement for 
Company, 2d Medical ) one (1) year. ·FOrt Sam Houston, 
Regiment. ) Texas. 

HOLDING by the BOARD OF REVIEW 
HALL, TURNBULL and SMITH, L.M., Judge Advocates. 

1. The record of rehearing in the case of the soldier named 
above has been examined by the Board of Review. 

2. Accused was originally tried January 7, 1936, upon the 
following charges and specifications: 

CHARGE I: Violation of the 96th Article of War. 

Specification l: In that Private Howard E. Rose, 2d Veteri
nary Company, 2d Medical Regiment, did, at Fort Sam 
Houston, Texas, on or about October 3, 1935, willfully 
and wrongfully suffer one lf ton "Chevrolet" cargo 
truck No. W-35450 of the value of about Five hundred 
and twenty-five dollars and seventy-four cents ($525.74), 
military property belonging to the United States, to be 
wrongfully used and employed to the prejudice of good 
order and military discipline. 

Specification 2: In that Private Howard E. Rose, 2d Veteri
nary Company, 2d Medical Regiment, with intent to de
fraud J. F. Yancey, did, at Blanco, Texas, on or about 
October 3, 1935, unlawfully pretend to J. F. Yancey 



(7) 

that a certain check in the following words and figures, 
to wit: 

"Blanco, Texas, October 3 1 1935 No 
THE BLANCO NATIONAL BANK 88--9-48___ 

Pay To J. F. Yancey OR ORDER $2.50/100 
Two and 50/100----------------DOLLARS 

W.R. Dirikson, 
P.3566" 

was genuine, well knowing that said pretenses were 
false, and by means thereof, dtd fraudulently obtain 
f'rom said J. F. Yancey merchandise to the value of Two 
dollars e.nd fifty cents ($2.50). 

Specification 3: (Disapproved by reviewing authority). 

CHARGE II: Violation of the 93d Article of war. 

Specification l: In that Private Howard E. Rose, 2d veteri
nary Company, 2d Medical Regiment, did, &t Blanco, Texas, 
on or about October 3, 1935, with intent to defraud, 
falsely make in its entirety a certain check in the 
following words e».d figures, to wit: 

"Blanco, Texas, October 3 1 1935 No_____ 
THE BLANCO NATIONAL BANK 88-948 

Pay to J. F. Yancey OR ORDER $2.50/100 
Two and 50/100-----------------DOLLARS 

w. R. Dirikson 1 
P.3566" 

which said instrument was a writing of a private nature 
which might operate to the prejudice of another. 

Specification 2: (Disapproved by reviewing authority). 

Accused pleaded not guilty to the charges and specifications 
and was round guilty thereof. No evidence of previous convictions 
was introduced. He was sentenced to dishonorable discharge, for
feiture of all pay and allowances due or to become due, and 

-2-



(8) 

continement at hard labor for one year. The reviewing authority 
disapproved the finding• ot guilty of Specification 3, Charge I, 
and Specification 2, Charge II, approved the sentence but reduced 
the period of confinement to six months, designated Fort Se.m Houston, 
Texaa;a, the place ot continement, and forwarded the record under · 
the provisions of Article ct War 5e>i-. 

The record ct trial we.a examined by the Board ot Review and held 
legally inautticient to support the tindings ot guilty and the sentence. 
The J~dge Advocate ueneral concurred in the holding of the Board ot 
Review and recommended that the f'indings ot guilty and the sentence 
be vacated. The record of trial was returned to the reviewing authority 
tor a rehearing or such other action as might be proper. The reviewing 
authority vacated the action previously taken in the case, disapproved 
the findings of guilty and the sentence, and ordered a rehearing ot 
Specification 2, Charge I, and 13:Pecitication l, Charge II, before 
another court. 

3. At the rehearing on .Al>ril 10, 1936, accused was tried upon 
Specification 2 of Charge I, and Charge I; and Specification l of 
Charge II, and Charge II. He pleaded not guilty to the charges and 
specifications and was found guilty thereof. No evidence of previous 
convictions was introduced. He was sentenced to dishonorable diacharge, 
forfeiture ot all pay and allowances due or to become due, and confine
ment at hard labor for one year. The reviewing authority approved 
the sentence, designated Fort Sam Houston, Texas, as the place of 
confinement, and forwarded the record under the provisions of Article 
of War 50:. 

4. The evidence-1upports the findings of the court. The only 
question req~iring special consideration is whether the sentence 
imposed is within the limits authorized upon a rehearing. 

Artic1e of War 5<>i provides that upon a rehearing "no sentence 
in excess of or more severe than the original sentence shall be 
enforced unless the sentence be based upon a finding·of guilty of 
an offense not considered upon the merits in the original proceeding". 
The sentence adjudged by the court in the original proceeding was 
dishonorable discharge, forfeiture of all pay and allowances due or 
to become due, and confinement at hard labor for one year. The 
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reviewing authority in his action approved tbe sentence but remitted 
so much thereof as was in excess of dishonorable discharge, total 
forfeitures, and confinement at hard labor for six months. This was 
legally equivalent to approving only the sentence as reduced. Par. 
87 b, M.C.M., p. 77. The sentence as acted on by the Board of Review 
and-The Judge Advocate General under the provisions of Article of War 
5~ was a sentence of dishonorable discharge, total forfeitures, and 
confinement at hard labor for six months, and in the opinion of the 
Board of Review this was the "original sentence" in the case and no 
sentence in excess of or more severe than this can now be enforced. 

5. For the reasons stated above, the Board of Review holds 
the record of rehearing legally sufficient to support only so much 
of the sentence as involves dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, and confinement at hard labor 
for six months. 

, J'udge Advocate. 

, Judge Advocate. 

, Judge Advocate. 





(11)
WAR DEPART!-'.ENT 

In the Office of The Judge Advocate General 
~'iashington, D. C. 

Board of Review 
C!J 204461 

UNITED STATES ) PANAMA CANAL DEPARTMENT 
) 

v. ) Trial by G.C.M., convened at 
) Fort Amador, Canal Zone, 

Private 1st Class ROY W. ) January 16, 1936. Dishonorable 
FISHER (6521588), Regimental ) discharge and confinement for 
Band, 4th Coast Artillery (AA).) three (3) years. Disciplinary 

) Barracks. 

HOLDING by the BOARD OF REVIEW 
HALL, TURNBULL and SMITH, L.M., Judge Advocates. 

1. The record or trial in the ease of the soldier named aboTe 
has been examined by the Board of Review. 

2. The accused was tried Ul)on the following Charge and Specification: 

CHARGE: Violation or the 93d Article or war. 
' 

Specification: In that Private 1st Class Roy w. Fisher, 
Band, 4th Coast Artillery (AA), did at Panama City, 
R. de P., on or about December 2, 1935, commit the 
crime or sodonzy-, by feloniously and against the order 
of nature having carnal connection with Edward Osorio, 
per anus. 

Accused pleaded not guilty to the Charge and Specification, and was round 
or the Charge, guilty, and of the Specification: 

"Guilty, except the words 'Edward Osorio', substi
tuting therefor the words, 'a human being, to wit, a 
Pan8I!lanian boy, name unknown'; of the excepted words, 
not guilty; of the substituted words, guilty.• 

No evidence of previous convictions was introduced• .Accused was sentenced 
to dishonorable discharge, forfeiture or all pay and allowances due or to 



(12) 

become due, and confinement at hard labor for three years•. The reviewing 
authority approved the sentence, designated the Atlantic Branch, United 
States Disciplinary Barracks, Governors Island, New York, as the place 
or confineme~t, and forwarded the record pursuant to the provisions of 
Article of War Bai. \ 

3. The only question in this case requiring consideration is whether 
or not there is a fatal variance between the allegations of the specifi
cation and the finding thereunder. It is therefore deemed unnecessary to 
discuss the evidence in detail. Suffice it to say that it is established 
beyond_.~J~l'lS_Q!),aQJ_~-. dCl':1'b.~. by__uncont~~~)ct_~_d ~ e~ldence-that ~the __8.CCUS8(.. . -
~Ill!U1lt~~~~'?.~~~--tb.~_.jjµ;ie_ ..8:1:.~.- pl~<:_Et --~-d~~ the.manner .!3-lles~~--W;l.~.~~
Panamanian boy; but tliere is no evidence to show who this boy was • ....._._.. ............... , .~,.-.................... --

4. Th~ accused was charged with having committed sodomy with a 
particular individual, namely, Edward Osorio. The court has found that 
accused did not commit sodomy with the person named in the specification 
but did comnit the offense with some other person whose name is unknown. 
This finding constitutes an acquittal of the offense charged and a con
viction of an offense not charged. Following principles of law announced 
in numerous opinions and holdings of The Judge Advocate General and of 
the Board of Review, the Board is of opinion that there is a fatal 
variance between the allegations of the specification and the finding 
therewider in this case. CM 191369, Seluskey; CI~ 188432, Soderquist; 
CM 164042, Rodden; CM 157982, Acosta; C1J 15784~, Greening; CM 129356, 
~ord; CM 128088, ~; CM ll0910, Brooks. 

5. In an opinion concurred in by the Judge Advocate, Pane.ma Canal 
Department, it is said with reference to the finding.in this case: 

"Such finding does not effect the legal sufficiency of the 
record. in view of the opinion of the Board of Review and 
The Judge.Advocate General in the following cases: CM 
129845 - CM 188432 - CM 192319." 

The opinion in CM 129845, Ramsey {April 1, 1919), was not by either 
The Judge Advocate General or the Board of Review. It was written in 
the Office of'the Acting Judge Advocate General for the .Ainerican :Expeditionary 
Forces and was approved by him. So fa.r as it can be discovered, it has 
never been followed~~ this office. 

-2-
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The opinion in CM 188432, Soderquist (December 11, 1929), does not 
support the view quoted above from the opinion concurred in by the 
Department Judge Advocate. On the contrary, it supports the conclusion 
reached in this holding. 

CM 192319, Lindsay (August 19, 1930), has no bearing upon the point 
at issue in the instant case. 

6. Since the accused has been acquitted of the specific offense 
charged, a rehearing is not authorized. From the papers accompanying 
the record of trial it appears that upon a ~reliminary investigation 
testimony was elicited from Edward Osorio, named in the specification, 
which, if introduced at the trial, would have established the fact that 
the person with whom accused committed sodomy was Edward Osorio. Con
sequently, the finding in this case is a bar to another trial upon a 
specification alleging sodo:my with e.n unknown person. It appears that 
Osorio could not be found at the time of the trial. 

7. For the reasons hereinabove stated, the Board or Review holds 
the record of trial legally insufficient to support the findings of 
guilty and the sentence. 

~~ ~.)J , Judge Advoeate, 

&--,._ 1. (. ~--1.~-c- , Judge Advocate. 

~~-----~__________,Judge Advocate • ......--~_:· 

• 
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(15) 
WAR DEPAR'IMENT 

In the Office or The Judge Advocate General 
Washington, D.c. 

Board of Review 
. CM 204483 

APR ;JO 1P.:i6 

UNITED STATES ) HAWAIIAN DEP.ARTMENT 
) 

v. 

Private ANDREW F. O'DONNELL 

) 
) 
) 

Trial by G.C.M., convened at 
Fort Shafter, T. H., January 
10, 1936. Dishonorable dis• 

(6851772), Depot Detachment, 
Quartermaster Corps, Fort 
Arm.strong, T. H. 

) 
) 
) 

charge, suspended, and con
finement for one (l) year. 
Fort Armstro~, T. H. 

OPINION of the BOARD OF REVIEW 
BALL, TURNBULL and SMITH, L.M., Judge Advocates. 

l. The record of trial in the case of the soldier named above, 
having been examined in the Office or The Judge Advocate General and 
there found legally insufficient to support the findings and sentence, 
has been examined by the Board of Review; and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charge and speci
fication: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Private Andrew F. O'Donnell, 
Depot Detachment, Q.M.C., Fort Armstrong, T. H., 
did, at honolulu, T. H., on or about July 30, 1935, 
wilfully, unlawfully, and feloniously have sexual 
intercourse with one Catherine L. Wilson, a female 
under the age of sixteen years, not his lawful 
wife, in violation of Section 6243, Revised Laws 
or F.awaii, 1935. 

He pleaded not guilty to, and was found guilty or, the charge and 
specification, and was sentenced to d.1,shonorable discharge, forfeiture 
of all pay and allowances due or to ?ecome due. and continement at 



(16) 

hard labor for one year. No evidence or previous convictions was 
introduced. Defense counsel submitted a plea for clemency, based 
upon~he fact that the prosecutrix had held herself out to accused 
and others as being eighteen years of age, and her previous lack 
of chastity. The reviewing authority approved the sentence, ordered 
it executed, but suspended that portion thereof as adjudged dis• 
honorable discharge until the soldier's release from confinement, 
and designated the Guard House, Fart Armstrong, T. H., as the place 
of confinement. The sentence was published in General Court-Martial 
Order No. 3, Headquarters Hawaiian Department, January 24, 1936. 

3. The statute referred to in the specification reads as follows: 

"Sexual Intercourse with Fem.a.le under Sixteen; punishment. 
Whoever shall be convicted of having sexual or 

carnal intercourse with any female under the age of six
teen years, not his lawrul wife, shall be imprisoned at 
hard labor for not more than ten years." Sec. 6243, Rev. 
Le.ws of Hawaii, 1935. 

It is to be observed that the statute does not contain any words 
indicating that intent is to constitute an element of the act there 
made penal. It merely denounces the act itself. 

4. Competent evidence in the recofd conclusively proved that 
the prosecutrix was less than sixteen years of age on.July 31, 1935, 
the actual date of commission of the crime alleged, and not the 
lawful wife of accused (R. 8,12; Ex. l), and that accused had sexual 
intercourse with her on that date (R. 13,34; Ei:. 2). The prosecution 
offered no· evidence that accused "wilfully" committed the act upon 
the prosecutrix with full knowledge of her age, and prevented the 
defense tram introducing any evidence to the effect that the act had 
not been so committed (R. 14,15). 

The specification alleged that the act had been "wilfully, 
unlawrully and feloniously" done. The only reasonable interpretation 
to place upon these words, which were not included in the statute, is 
that they apply not merely to the a~t of sexual intercourse itself, 
but also to the allegation that the female was under the age of 
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sixteen. In other words, the effect of the word "wilfully" was to 
allege that accused intentionally cowmitted the act upon the female 
with full knowledge or her age. It would seem that since the Govern
ment elected to plead the act was so conmitted, it was bound thereby. 
CM 203589, ~filler and King. If this view of the pleadings is taken, 
the prosecution not only entirely failed to prove the allegation of 
intent, but the court committed a prejudicial error in rerusing to 
permit the defense to prove that accused acted under an honest mistake 
of fact. In offenses involving intent, ignorance of fact or mistake 
of fact will exempt a person from criminal responsibility. Par. 
126 a, P• 136, M.C.M.; sec. 437, p. 291, Winthrop's Military Law and 
Precedents, 2d ed., 1920 reprint. 

However, assuming without deciding that the allegation of intent 
may be disregarded as surplusage (since the specification alleged all 
of the essential elements of-the crime denounced in the statute), then 
the conviction may be sustained as the proof supports the crime de
nounced in the statute, provided there are no errors in the record 
prejudicing any substantial right or accused. 

5. The following occurrences during the course of the trial are 
considered sufficiently important to require consideration: 

a. On cross-examina~ion of the prosecutrix the defense brought 
out that accused had inquired of her as to her age, and, if it had 
not been for the objection of the trial judge advocate and the ruling 
of the law member striking out the answer of the witness to this 
question, presumably the defense would have continued this line of 
cross-examination to show that accused was not only ignorant of the 
female's true age but honestly believed after inquiry that she was 
in fact over sixteen years of age (R. 14,15). 

b. In an attempt to establish that the prosecutrix was a girl 
of loose morals and not chaste, the defense called Miss Edith Field 
as a witness. Due to technical objections of the trial judge · 
advocate, which were sustained by the law member, the defense was 
prevented from eliciting any important evidence from this witness 
as to the previous lack of chastity of the prosecutrix. (R. 28,29) 

c. In an attempt to attack the credibility or the prosecutrix, 
the defense called her father as a witness. In an inartificial 
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manner the defense counsel attempted to bring out from this witness 
the reputation of the prosecutrix for veracity. Due to continual 
technical objections on the part of the trial judge advocate, a Major 
in The Judge Advocate General's Department, the defense counsel, 
obviously unskilled in matters of evidence, however otherwise qualified, 
abandoned his efforts along this line. (R. 21-26) 

d. ' Throughout the proceedings the trial judge advocate inter-
posed-numerous technical objections, in addition to those referred to 
above, which served no useful purpose and only served to harass and 
hamper the unskilled though obviously earnest efforts of the defense 
counsel (R. 15,16,17,20-22,25,26,27,36,37). 

As to a and b, above referred to, the objections of the trial 
judge advocate were based upon rules of procedure of civil criminal 
courts as stated in sections 713 and 716, Wharton's Criminal Law, 
and 33 Cyc.1438. The Board accepts these authorities as representing 
the weight of authority in the civil criminal courts of the vari_ous 
states. However, in almost all instances, in civil criminal trials 
the verdict is by the jury, while the sentence is adjudged by the 
court. Evidence inadmissible for the jury may be considered by the 
court in awarding sentence. 16 C.J. 1297; United States v. Standard 
011 Co., 155 Fed. 305. 

Under the military code the court-martial is both jµdge and 
jury and the rules of procedure to be followed are prescribed in the 
1fanual for Courts-Martial. It is only when these rules do not cover 
a situation that recourse is open to other authorities. Par. 111, 
p. 109, M.C.M., 1928. -It is clear from the Manual for Courts-Martial 
that accused persons may introduce evidence in extenuation for con
sideration ~y the court in determining the measure of punishment. 
Pars. 45 1?_, 111, pp. 35, 109, M.C.M., 1928. 

From the foregoing it is the opinion-of the Board Of Review 
that evidence showing that accused honestly believed the prosecutrix 
to have be.en more than sixteen years of age was an extenuating cir
cumstance which accused had a right to have considered by the court 
in connection with the measure or punishment to be adjudged against 
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him. The Boe.rd also te.kes the same view w1 th respect to the previous 
unchastity of the prosecutrix. In this connection see People v. ~' 
130 N. Y. Supp. 524, and ~ v. ~, 152 s. w. 990. The fact 
that a confession including evidence tending to establish these 
points was subse~uently introduced by the prosecution (R. 33-35; Ex. 2) 
does not render this error harmless, as it is manifest that the zeal 
of the trial judge advocate had convinced the court that it was not to 
consider such evidence for any purpose. 

In regard to~. above referred to, it is cleer that the father 
of the prosecutrix was competent to testify as to the reputation of 
his daughter for veracity and that this evidence was kept out because 
of the inability of the defense counsel properly to frame his questions 
to meet the technical objections of the trial judge advocate. 

Ji.a to!, above referred to, the whole record reflects the 
dominance exercised by the trial judge advocate over the court, as 
well as over the defense counsel, which, in the opinion of the Board, 
was not calculated to give accused the fair and impartial trial he 
should have had. 

From the foregoing, the Board concludes that on the whole record 
accused did not receive a fair trial and that all the errors taken 
together injuriously affected his substantial rights. CM 200989, ~· 

6. For the reasons hereinabove stated, the Board of Review is 
of the opinion that the record of trial is legally insufficient to 
support the findings and sentence. 

l 
~; I . 
'· \ i : .

' \". /\.....,(,_c ",..~'--l_ t • I ,. \_. ,------------ J'udge Advocate. 

~~1l v ( .l , 

, 

J'udge Advocate. 

Judge Advocate. 

To The Judge Advocate G6nerel. 
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Special A.ssigmnents MAY 2, 31936 
CM 2044SS. 1st Ind. 

War Departl!lent, J.A.G.O. • - To the Secretary of War. 

1. As req_uired by .Article of War 5oi in cases of this kind, re
gardless of whether or not The Judge Advocate General concurs in the 
opinion of the Board of Review, there are transmitted herewith for 
the action of the President, the record of trial and the opinion of 
the Board of Review in the case of Private Andrew F. O'Donnell 
(6851772}, Depot Detachment, Quartermaster Corps, Fort .Armstrong, T.H. 

2. For reasons hereinarter indicated I am unable to concur in 
the opinion of the Board of Review that the record of trial is legal
ly insufficient to support the findings and sentence. 

3. The accused was found guilty under the 96th Article of War, 
of a specification alleging that, at Honolulu, T.H., he "will!'u.lly, 
unlaw!'u.lly, and feloniouslytt had sexual intercourse wi tl:1 one 
Catherine L. Wilson, a female, under the age of 16 years, not his 
lav,tul wire, in violation of Sec. 6243, Revised Laws ot Hawaii. The 
statute in question makes the act· alleged punishable by imprisonment 
pot hard labor for not more than ten years. It contains no words 
making knowledge that the female is under age e.n essential element ot 
the offense and the weight of authority is to the effect that proof 
ot lack of such knowledge or even proof that the aceused honestly be
lieved the female to be over the age of consent is no defense. That 
accused co:::mitted the act alleged, a violation of the statute cited, 
is proved beyond peradventure of doubt and was fully admitted by him 
in a signed confession which was introduced in evidence (E:t. 2}. It 
is true that there is no evidence that he knew the girl to be und.er 
the age of 16 years, but, since it was unnecessary to use the word 
-Willfully" in the specification, which clearly alleges en offense 
und.er the statute involved, the allegation that the criminal act was 
cCIIDllitted -Willfully• may be treated. as surplusage and disregarded. 

4. The conclusion of the Board of Review that accused did not 
have a fair trial nnd that, consequently, the record is legally in
sufficient to sustain the findines and sentence appears to be based 
upon certain alleged errors or irregule.rities, which are stated 1n 
Par. 5, of the Board's opinion and may be sumnarized subatant1ally as 
follows: 

.!. The defense, by reason of the court erroneously sustaining en 
objection by the trial judge advocate to a question asked the prose
eutrix on cross examination, was prevented presumably from :pursuing a 
line or examination designed to show that accused believed after in
quiry that the girl in question was over 16 years ot age; 
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~ By interposing •technical• objections. which the court sus
tained, the trial judge advocate prevented the defense from eliciting 
tro:n 1:iss Edith Field, Probation Ofticer of the Juvenile Court, any 
important evidence concerning previous lack of chastity of the prose
cutrix; 

~ By continual "technical" objections the trial judge advocate 
caused the defen3e counsel, "obviously unskilled in matters of evi
dence", to abandon his efforts to sbow by the father of the prosecu
trix •hat her reputation for veracity was; and 

d The trial judge advocate, throughout the trial, interposed 
numerous technical and useless objections which •only served to 
harass e.nd hamper• the efforts of the defense counsel. 

5. Under the provisions of the 37th Article ot War the findings 
and sentence of a court-martial are not to be disapproved because of 
~nproper admission or rejection of evidence or tor any error in plead
ing or procedure unless, in the opinion of the reviewing authority, 
after on examination or the whole record, it appears that the substan
tial rights of the accused have been injuriously affedted. It appears 
from the review of the staff judge advocate, upon whose recon:a:nendation 
the reviewing authority approved the sentence, that the errorn in ex
cluding evidQD.ce were considered but were not deemed to have injuri
ously affected the substantial rights of the accused. Carei'ul exami
nation of the entire record leads me to the same conclusion. The 
record leaves no doubt of accused's guilt. The evidence which the 
Board holds to have been erroneously excluded, was not proper to be 
considered as a defense but only in extenuation. The term of confine
ment adjudged is one year. Ten years was authorized by law. Under 
these circumstances it is impossible for me to say that admission or 
any testimony that was erroneously excluded Would have resulted in a 
less severe sentence. Moreover, even if it be believed that the sen
tence would have been less severe 11' it had been more clearly estab
lished (a) thnt the accused had made inquiry and honestly believed the 
prosecutrix to be over 16 years of age, (b) that she was previously 
lacking in chastity, and (c) that she was untruthful, any possible in
jury th&t may have resulted from the errors may be cured by remitting · 
the unexacuted portion of the sentence without vacating the findings 
and sentence, thereby in effect declaring to be innocent a man whose 
guilt has been clearly established and admitted. 

6. When on cross examination the defense counsel asked the prose
cutrix, Catherine L. Wilson, if accused had asked her her age and she 
answered in the affirmative, the trial· judge advocate objected on the 
ground that it w~s imnaterial whether accused knew that she was under 
age or not or had used reasonable care to ascertain her age, lack of 
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knowledge constituting no def~use to a charge of statufory rape. The 
trial judge advocate read to the court certain authorities tending to 
support his objection and the law member sustained it on the ground 
that the question was •immaterial to the issue" and struck out the 
answer (R. 14, 15}. The defense counsel did not pursue this line ot 
questioning f'U.rther. 

I agree with the BCfl.rd of Review that the defense was entitled 
to show in extenuation, if it could, that accused had made inquiry as 
to the age of the prosecutrix and believed her to be over sixteen years 
old. It is believed, however, that the effect, if any, of the error, 
was lessened by the following circumstances: The prosecution intro
duced in evidence as Exhibit 2, a confession, sworn to by the accused, 
in which he stated that he did not know that the prosecutrix was under 
16 years of nee; that when he first net her she was a hostess at a 
dance club; and that, from this fact, he believed she was at least 
eighteen years old because he knew that the law did not permit any 
girl under 18 years of age to be employed as a hostess in such a club. 
L!oreover, the members of the court observedtb3 prosecutrix and thus 
had an opportunity of judging whether or not her appearance was that 
of a girl only 16 years of age. 

7. The Board of Review contends that the trial judge advocate by 
•technical objections• (R. 28, 29} prevented the defense tram. elicit
ing trom the .ruvenile Court Officer, Miss Edith Field, any important 
testimony concerning previous lack ot chastity of the prosecutrix. No 
specific question as to chastity was asked of this witness and nothing 
in the record indicates that the witness had any knowledge concern1.ng 
the chastity or lack of chastity of the prosecutrix prior to the date 
of the offense or which accused has been round guilty. The witness 
testified in substance that, in October, nearly three months after the 
of":tense here involved it was ascertained that ·the prosecutrix had had 
sexual intercourse and that she named the accused and another man as 
persons with whom she had had such intercourse (R. 301 31). I cannot 
characterize as •technical• or ir.lproper the objections made by the 
trial judge advocate while 1Uss Field was on the witness stand. When 
the ~itness was asked if she knew •the deportmenttt or the prosecutrix, 
the trial judge advocate objected and the objection was sustained 
(R. 28) and, in my opinion, properly so. When the witness was asked 
if she knew •the character" of the prosecutrix the trial judge ~dvo
cate otjected and the objection was properly sustained (R. 29}. The 
record tails to disclose that the defense attempted to introduce or 
could produce any evidence as to the chastity or lack of chastity 
prior to the coIJlllission of the offense here involved. When the trial 
judge advocate, through e. misunderstanding of a ciuestion, c.rgued that 
evidence of lack of chastity was not admissible, the defense counsel 
disclaiI:Jed any intention of showing lack of chastity on the part of 
the prosecutrix in the following language -
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"May it.please the Court, the defense is not 
in this case bringing up the question or the chas
tity or the daughter (Catherine L. Wilson), but 
the question is the credibility of the daughter as 
a witness.~ (R. 22). 

Over objection by the prosecution, Miss Field was permitted to 
testify that al..'Jlelst all the friends of the prosecutr1x "have records 
at the Juvenile Court" (R. 28). She also testified that the prosecu
trix was one of a grou~ of girls that had caused a great deal of 
trouble (R. 30) and that witness did not think the police paid enough 
attention to the prosecutrix (R. 31). liurthe:rmore the prosecu.trix 
herself testified to having had sexual intercourse with a man other 
than accused {R. 19). Thus 1t was clearly befer e the court that the 
prosecutrix was not a chaste girl and the•court may have drawn, and 
probably did draw, its own conclusions as t6 whether or not the lack 
of chastity began prior to the offense. 

a. When the father of the prosecutrix, called as a witness for 
the defense, was asked what hi~ daughter•s reputation for veracity was 
and answered "Not very well, sir,~ the trial Judge advocate objected, 
but it soon became clear that he had misunderstood the question and 
thought it related to her reputation for chastity. Therefore the ob
jection was overruled (R. 21, 22). When, on cross examination of this 
witness, it appeared that, while he knew his daUghter to be untruthtul, 
he had not discussed with others the subject of her veracity, the pro
secution moved to strike out the pre?ious testimony of the witness and 
the law member ruled that the witnesst testimony concerning his daughter's 
reputation would be stricken out (R. 24}. This ruling did not strike 
out the testimony that the witness would not believe the prosecutrix 
under ~th (R. 22}. 

Miss Field testified that she knew the reputation of the prosecu
trix for truth and veracity and that it was "not very good• (R. 27). 
1:oreover the prosecutrix herselt te.stified that a few days before the 
trial she had stated that she would be willing to testify that she had 
never had intercourse with accused (R. 15-17). 

Thus the court had before it evidence, not only that, the reputation 
of the prosecutrix tor veracity was not good, but that she was in tact 
untruthful. Besides, even if all evidence as to her veracity had been 
excluded, the error would have been harmless in view ot. accusedts con
fession (Ez:. 1!). 

9. I do not agree with the statement ot the Board of Review that, 
throughout the trial, the trial judge advocate interposed n~rous 
technical and useless objections serving only to "harass and hem:per• 
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the efforts of the defense counsel. It is true that the trial judge 
advocate prosecuted the ease vigorously, as was his duty, and a few 
of his objections might, in r.rry opinio~,better have not been made; but 
I find nothing 1n the record to indicate an attitude of unfairness on 
the port ot the: trial judge advocate or ot any one else connected with 
the trial. 

10. For the reasons hereinabove indicated I em of opinion that 
the record of trial is legally sufficient to support the findings and 
sentence. In view, however, of the apparently loose character of the 
prosecutrix, of the probability that accused did not know that she 
was under the age or 16 years, of the fact, that, while the confine
ment adjudged is much lighter than might lawfully have been imposed, 
nevertheless, it is understood to be considerably more than is usually 
adjudged by the civil courts of Hawe.ii in like cases, of the fact 
that, if the dishonorable discharge, execution of which has been sus
pended until the release of the aceused tram confinement, is executed, 
this will constitute a severe punishment in addition to the confine
raent and forfeitures, and of the further fact that the·acoused has al
ready been in confinement nearly seven months, it is believed that the 
ends of justice and discipline will be adequately served if the un
executed portion of the sentence is remitted. This will re$Ult in 
saving to the service a soldier whose previous record has been excel
lent and in sparing him the disgrace of a dishonorable discharge. 

11. I reconnand that the findings be approved and the sentence 
contil"Lled and that the unexecuted portion of the sentence be remitted. 

12. Inclosed, herewith, is a letter to the President, marked •A", 
prepared tor your signature in case you concur in the above recommenda
tions, together with a form of action by the President, also marked 
"A•, desiened t@ carry these recommendations into effect. Also inclosed 
herawith tor use 1n· case you concur in the opinion or the Board of Re
view is an alternative letter to the President marked "B" tor your sig
nature with an alternative i'orm. ot action also marked "13". 

5 Incls. 
1. Record or trial 
2. Let. to President 
3. Form of action 
4. Alternative let.to 

President 
5. Alternative form of 

action. 

~.~J 
Major General, 

. The Judge Advocate General. 



WAR DEPAR'Th:ENT (2S) 
In the Of~i~o of The Judge Advocate General 

Washington, D.C. 

noard of Review 
CM 204639 

UNITED STATES ) WAR DEPAR'Th:ENT 
) 

v. ) Trial by G.C.M., convened at 
) Walter Reed General Hospital, 

Colonel JOSEPH I. McMULLEN ) Washington, D. c., January 9, 
(0-1558), Judge Advocate ) February 17, 18, 19, 20, 1936. 
General's Department. ) Reduction in rank to foot of 

) list of colonels, reprinand, 
) and forfeiture of $150 per 
) month for twenty-four months. 

OPINION of the BOARD OF REVIEW 
HALL, TURNBULL and SMITH, L.M., Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the officer named above, and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following charge and speci
fications: 

CHARGE: Violation of the 96th Article of war. 

Specification 1: In that Colonel Joseph·I. Mc!.Iullen, 
Judge Advocate General's Department, United States 
krmy, assigned during the period from and prior to 
January 1, 1933, until and subsequent to January 20, 1934, 
to auty in the Office of The Judge Advocate General or 
the krmy at Washington, D. C., and well knowing that 
during all of said period The Assistant Secretary of War 
was habitually accustomed to request and rely upon his 
legal advice and assistance relative to all transactions 
betv1een the War Department and Joseph Silverman, Jr., 
and the corporations in which the said Joseph Silverman, 
Jr., was interested, did, at Washington, D. C., on or 
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about January 20, 1934, wrongfully and dishonorably 
accept from the said Joseph Silvenn.an, Jr., and use two 
round trip railroad and Pullman car tickets between 
Washington, D. c., and San Francisco, California, of 
the total value of approximately $369,70, as a gift 
and reward for legal advice in connection with such 
transactions, which he, the said Colonel Joseph I. 
:McMullen, had rendered and furnished to The Assistant 
Secretary of War on or about January 25, 1933, end sub
sequent thereto, up to and including December 12, 1933, 
which said legal advice was favorable to the interests 
of the said Joseph Silvennan, Jr., and the Brimley 
Corporation and the Breecot Company, Incorporated, in 
which the said Jose~h Silvernan, Jr., was interested. 

(Findin"g of not guilty.) 

Specification 2: In that Colonel Joseph I. Mc~"ullen, Judge 
Advocate General's Department, United States A.rmy, 
being at the time assigned to duty in the Office of 
The Judge Advocate General of the Army at Washington, 
D. C., and well knowing that The Assistant Secretary 
of ,7ar was habitually accustomed to request and rely 
upon his legal adv~ce and assistance relative to all 
transactions between the War Department and Joseph 
Silvennan, Jr., and the corporations in which the said 
Joseph Silverman, Jr., was interested, did, at Washington, 
D. c., on or about January 20, 1934, in violation of 
section 207, Title 18, United States Code, wrongfully 
and unlawtully accept and receive from Joseph Silverman, 
Jr., two round trip railroad and Pullman car tickets 
betweeI1 Washington, D. c., and San Francisco, California, 
of the approximate value of $369,70, with the intent to 
have hie decision and action on the contract dated 
December 12, 1933, between the United States of America 
by Harry H. Woodring, The Assistant Secretary of War, 
and the Breecot Company, Inc., by Joseph Silverman, Jr., 
Sec'y,, influenced thereby. 

(Finding of not guilty.) 

Specification 3: In that Colonel Joseph I. McMullen, Judge 
Advocate General's Department, United States ArrrI:/, 
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being at the time assigned to duty in the O:rtice or 
·The Judge Advocate General or the Army at »ishington, 
D. c., and well knowing that The Assistant Secretary 
or War was habitually accustomed to request and rely 
upon his legal advice and assistance in connection 
w1 th all transactions between the War Department and 
Joseph Silve:rman, Jr., and the corporations in which 
the said Joseph Silverman, Jr., was interested, did, 
on or about January 20, 1934, while such transactions 
between the War Department and the said Joseph Silver
man, Jr., and·the corporations in which he was inter
ested, were still pending before the War Department 
and The Assistant Secretary or war, and while some or 
the undertakings under the contracts in connection 
with the same were still not com:pletel:y executed, and 
while the said Colonel Joseph I. McMUllen well knew 
that he was still subject to call by The Assistant 
Secretary or War .for legal advice and assistance in 
connection with the same, wrongfully, dishonorably 
and to the discredit or the military service, accept 
and use as a girt- from the said Joseph Silverman, Jr., 
two round trip railroad and Pullman car tickets be
tween Washington, D. c., and San Francisco, California, 
of the total approximate value or $369.70. 

Specification 4: In that Colonel Joseph I. McMullen, Judge 
Advocate General's Department, United States AI'!!q, 
being at the time assigned to duty in the Office or 
'.lhe Judge Advocate General or the kr'rr!y at Washington, 
D. c., and well knowing that The Assistant Secretary 
ot War was habitually accustomed to request and rely 
upon his legal advice and assistance in connection 
wi;th all transactions between the War Department end 
Joseph Silve~, Jr., and the corporations in which 
the said Joseph Silverman, Jr., was interested, did, 
on or about January 20, 1934, at a time when he well 
knew that the said Joseph Silverman, Jr., was seeking 
through The Assistant Secretary ot i.'lar concessions under, 
and modifications ot, existing contracts, and endeavor
ing to obtain new contracts, tdth the war Department, 
wrongfully, dishonorably and to the discredit of the 
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m111tary service accept and use as a girt from the 
said Joseph Silverman, Jr., two round trip railroad 
and Pullman car tickets between Washington, D. C., 
and San Francisco, California, of the approximate 
value of $369.?0. 

He pleaded not guilty to the charge and all specifications, and was 
found not guilty of Specifications 1 and 2, but euilty of Specifications 
3 and 4, except the word "all" contained in each of these specifications, 
and of the Charge. No evidence of previous convictions was introduced. 
He v.ras sentenced to be reduced in rank to the foot of the list of 
officers of his grade, to be reprimanded by the reviewing authority, 
and to forfeit $150 per month for a period of twenty-four llX)nths. 

3. In view of the fact that there are no substantial conflicts 
in the S"Vidence, the material evidence in this case with respect to 
Specifications 3 and 4, both for and against the accused, may be 
summarized as follows: 

Accused is a Colonel cormnissioned in The Judge Advocate General's 
Department, u. s. A:rrrry, with rank from November l, 1932. For some 
time prior to January l, 1921, he was Chief of the Patent Section in 
the Office of the Chief of Start. Thereafter and until some time 
a~er January 20, 1934, he was continuously assigned to duty in the 
Patent Section in the Office of The Judge Advocate General, Washington, 
D. C. (R. 85; Fussell, R. 269,270; Butcher, R. 279,280; Pros. Ex. 2)

' 
During the period May 8, 1930, to If.arch 4, 1933, accused was also 

legal adviser to the Honorable Frederick H. Payne, then The Assistant 
Secretary of War, on certain matters which inclUded matters pertaining 
to Joseph Silverman, Jr., and corporations in which Mr. Silverman was 
interested (Payne, R. 142,143,148). Between January 1, 1933, and 
March 4, 1933, accused visited the office of The Assistant Secretary 
of War thir'ty-eight separate and distinct times. During this same 
period Joseph Silverman, Jr., also visited the office of The Assistant 
Secretary of War nine different times. l!any of the visits of Mr. 
Silverman either immediately preceded or immediately followed the 
visits of accused, but there is no evidence that both men were in the 
office of The Assistant Secretary of War at the same time. (BUckingham, 
R. 185,187; Pros. Exs. 25,26) 
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On or about January 9, 1933, Hr. Payne, in his official capacity 
as The Assistant Secretary of War, received a letter from Thomas 
Jefferson Ryan, attorney for Silverman, requesting his personal 
consideration of "the matters referred to in the attached papers". 
The attached papers consisted of eight letters, all addressed to 
The Assistant Secretary of War, dated January 7, 1933. Four of the 
letters were from the Breecot Company,Inc., and were signed in the 
corporate name by J. Silverman, Jr. The remaining tour letters were 
from ~'he Brimley Corporation and were also signed in the corporate 
name by J. Silverman, Jr. Mr. Silverman was interested in each of 
these companies and the address of both concerns vra.s 594 Broadway, 
New York City. (Payne, R. 143,144; Ryan, R. 156,157; Pros. Exs. 8-15) 

On January 25, 1933, 1!r. Payne consulted with accused in regard 
to the requests contained in the eight letters, and accused submitted 
his views in regard to them on se~arate unsigned memoranda, all dated 
January 25, 1933 (Payne, R. 144,148,149; Block, R. 161,162; McKinney, 
R. 153,154; Pros. Exs. 8-15,17,18). The first letter from the Breecot 
Company requested that the contract of that company of 1!.arch 2, 1929, 
with the War Department, as modified by supplemental agreements of 
1Mch l, 1932,__and January 4, 1933, be further modified to permit 
the corporation to reduce from ~5,000 to $10.000 its deposit guaran
teeing the faithfUl perfOI1)l8Ilce of the contra.ct, and that the performance 
period be extended trom March 1, 1933, to November 30, 1933. No new 
consideration was offered. The ·material part of accused's advice on 
this letter was as follows: 

"There are no particular legal questions involved in 
this request. It appears to have been the practice to 
meet the requests of contractors in cases ofthis character 
because ot financial and market conditions so that the 
transaction is largely a matter of discretion on your 
part." (Pros. Exs. 8,22) 

The second letter from the Breecot Company also concerned the contract 
of that company with the War Department, referred to above, and 
asserted as a matter of law, under Article III of the first supplemental 
agreement to the contra.ct, dated March 1, 1932, its right to use the 
par value of its bonds on deposit with the Government, and not the 
market value thereof, as a basis of payment for merchandise. The 
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remark of accused as to this proposal was as follows: 

"The claim of the Breecot Company to credit of the 
par value of Liberty Bonds deposited, appears to be a 
fair interpretation of Article 3 of the Contract as 
quoted. I have not the contract before me, but if the 
statements of the Company that the first delivery or 
goods was a substantial equivalent or the par value or 
the bonds, this also lends force to the claim or the 
Company." (Pros. E:x:s. 9 ,22) 

The third letter from the Breecot Company requested reconsideration 
of its offer of February 8, 1932, to purchase unused O.D. cotton 
coats for export. The remark of accused on this proposal was as 
follows: 

"No legal question is involved in this case at all. 
It is purely a matter of discretion, and the bargain 
and sale on your part." (Pros. Ex. 14) 

The fourth letter from the Breecot Company contained an otter ot the 
company to buy unused o.D. cotton breeches provided terms mutually 
satisfactory could be arranged and requested a conference tor that 
purpose. Accused's.remark concerning this matter was as follows: 

"This request involves no question of law and is 
purely a matter within your discretion, as to whether 
it is desired to sell the breeches in question on terms 
agreeable to the Company." (Pros. EJC •. 15) 

The first letter from The Brimley Corporation requested that the 
contract of that corporation or October 13, 1932, with the War Depart
ment be modified so that the "take-out price" on underwear be in
creased from $0.145 each to $0.15 3/8 each, and that "a corresponding 
average decrease be applied to the balance of ·the raincoats". The 
reason advanced for this request was to facilitate the banking trans
actions of the contractor and to "best serve the interests of the 
Government in a quicker disposal of the property". Accused's 
response to this request was as follows: 

"As the arrangement of unit prices was a matter of 
mutual agreement, largely for the purpose of accounting 
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and as the change requested would under market conditions 
probably be of benefit to the United States and would 
not change the total amount the Government would receive 
under contract, there seems to be no doubt that it is 
clearly within your discretion to grant the change 
desi:t"ed." (Pros. Ex. 12) 

The second letter of The Brimley Corporation requested reconsideration 
of a fonner request for permission to substitute a surety bond "in a 
suitable amount" for $25,000 in Government bonds then on deposit with 
the GoveNllllent for the faithful performance or the contract of October 
13, 1932. Accused's remarks on this request are in relevant part 
as follows: 

"Upon the theory of a 'bird in the hand' is worth 
'two in the bush', the Government to be properly pro
tected would have to have a surety bond double the sum 
of the Liberty Bonds. I take it from the letter, that 
you previously held that the change could not be made. 
I do not understand that there is any such legal require
ment, that the only legal requirement is that the Govern
ment should be protected and that therefore in your 
judgement the Government can be properly protected by 
the substitution of a surety bond of double the value of 
the Liberty Bonds, and that it is in your discretion to 
do so." (Pros. Ex. 13) 

The third letter of The Brimley Corporation requested th~t its contract 
with the ~ar Department dated October 13, 1932, be m)dified so as to 
postpone the completion of it for one year, and that the contractor 
be permitted to sell certain soiled or damaged articles in the 
domestic marke~. Accused's remarks were as follows: 

"The Brimley Corporation in its letter of January 7, 
1933, itl regard to Contract of October 13, 1932, W-626 
·~.M. 13175, requests a modification of the contract so 
as to permit them to sell locally in such a manner as in 
no ,ray will affect the domestic market. This is purely 
a matter of discretion, in which you can decide in your 
own way and in your own judgment as to the circumstances. 
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All these letters involve questions largely of 
policy. 

It must be realized that the commercial value of 
War goods or the United states are depreciating at a 
rate which will soon reach the vanishing point. This 
coupled with the economic conditions which are confront-
ing us, you would probably want to consider the questi9n 
whether the War Department will want to find itself 
loaded up with a lot of goods of practically no com-
mercial value at some time in the near future. You only 
have to look at the prices received for these goods 
immediately after the war and the prices they are being 
~old ror on the market at this time ~o realize the rapid 
depreciation, and this· is a factor which you may properly 
take into consideration in dealing with the whole question." 
(Pros. Ex. 11) 

The fourth letter of The Brimley Corporation contained a complaint 
against the ~uartermaster Department for changing the markings on 
certain bales of merchandise covered by the contract of October 13, 
1932, and billing the contractor as per the changed marking, this 
in violation of Article IV of the contract. A.a to this complaint 
accused advised as follows: 

"In this letter the contractor asserts that the 
·~terma.ster Department are not delivering the goods 
according to the te:rms of the contract. The contract is 
not before me, but the letter quotes what is purported 
to be Article IV of the contract, which indicates that 
the contractor is to receive the goods •as is, where is', 
etc., but that the Quartermaster Department have been 
remarking bales and billing them in accordance with the 
remarking. If that is a ract, it is, of course, not in 
accordance with the terms of the contract, and it is 
suggested that both the Quartermaster Department and the 
contracting officer, Colonel W.R. Gibson, be asked 
the question whether bales have been remarked to show 
contents as different from what they were marked at the 
time the contract was ma.de. The controversy hinges 
entirely upon the question of fact, which fact I take 
it is easily ascertainable;" (Pros. Ric. 10) 
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It also appears that on January 25, 1933, Ur. Payne held a 
conference in his office at which Thanas Jefferson Ryan, attorney 
for Joseph Silverman, Jr., was present and several officers in the 
Quartermaster Corps. At this conference Mr. Payne reached a decision 
on the matters referred to in the eight letters and directed an 
officer in the Quartermaster Corps to draft the necessary letters 
in accordance with his decisions. In his decisions 1,lr. Payne granted 
some of the requests and denied others. If General DeWitt, The 
Quartermaster General, was not the officer to whom Mr. Payne f!J!iVe the 
eight letters, they were delivered to General De~itt by the officer 
who received them, because on January 2'1, 1933, General DeWitt turned 
the eight letters and the attached memoranda of accused over to Major, 
then Captain, E. H. Block, Q.ua.rte:nnaster Corps. On February 2, 1933, 
in accordance with the policy of The ~uartermaster General's Office, 
~Ia.jar Block prepared answers to each of the eight letters denying 
the requests, secured the approval of The ~uartern,ster General, and 
took the letters to the office of The Assistant secretary of war, where 
they were signed by Mr. Payne and then mailed to the Breecot Company 
and The Brimley Corporation. {Block, R. 161-163,165-167; Payne, R. 144, 
149; Ryan, R. 156,157; Pros. Exs. 8-15) 

Later the eight letters denying the requests of the Breecot 
I

Company and The Brimley Corporation were returned to The Assistant 
Secretary of war by Mr. Ryan. Thereafter, on February 6, 1933, a 
conference in regard to the matters covered in these letters was held 
by ?a-. Payne in his office, with the following present: 1,:r. Payne, 
The Assistant Secretary of War, Colonel W. F. Jones, ~ua.rtermaster 
Corps, 1'.'ajor E. H. Block, Quartermaster Corps, representatives of 
The Q;uartemaster General, Mr. T. J. Ryan, and accused. At this 
conference the eight requests of the Breecot Company and The Brimley 
Corporation were discussed. Accused played a very minor part at this 
conference, at most answering about half' a dozen legal questions. 
During the conference irr. Payne reached decisions as to each of the 
requests and at the conclusion of the conference directed accused to 
dictate letters to the Breecot Company and The Brimley Corporation 
in accordance with his decisions, which were as follows: 

(1) Partially approved the request of the Breecot Company 
for a reduction of its deposit guaranteeing performance or the contract. 
{See letter referred to supra as the first letter from that company.) 
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(2) Apparently took no action at this time on the request of 
the Breecot Company to use the par value 01' its bonds on deposit with 
the Government as a basis of payment. (See letter referred to supra 
as the second letter from that company.) This matter was referred to 
The Judge Advocate General's 01'fice on February 9, 1933, where a 
recoIIlllendation was made against the granting of the request 01' the 
Breecot Company. 

(3) RefUsed to consider the two o1'1'ers 01' the Breecot Company 
to purchase additional surplus goods. (See the two letters referred 
to supra as the third and fourth letters from that company.) 

(4) Granted the request of The Brimley Corporation as· to changes 
in "take-out price". (See letter referred to~ as the first letter 
of that corporation.) 

(5) Disapproved the request of The Brimley Corporation ror a 
substitution of a surety bond for its deposit of Government bonds. 
(See letter referred to supra as the second letter from that corporation.) 

(6) Partially granted the requests of The Brimley Corporation 
1'or an extension of time of performance of the contract and permission 
to sell certain articles in the domestic market. (See letter referred 
to supra as the third letter from.that corporation.) 

(7) Refused to consider the complaint of The Brinley Corporation 
in regard to the remarking, and billing as remarked, certain merchandise 
held by the Qua.rternaster Corps for delivery to The Brimley Corporation. 
(See letter referred to supra as the fourth letter 1'rom that corporation.) 

Accused dictated letters to the appropriate company in the cases 
where the decision of The Assistant Secretary of War was favorable, 
which were immediately dispatched by special messenger to Mr. T. J. 
Ryan at the Carlton Hotel. Apparently no letters were dictated or 
dispatched covering the requests unfavorably considered by The Assistant 
Secretary of War. In this connection Mr. Payne testified that he took 
"full responsibility 1'or any contract or renewal of contract with 1"1r. 
Silverman or anybody else during "f1f:I term of office". (Payne, R. 145,146, 
149-152; Block, R. 163,164,167-171; Rice, R. 173,174; Lanigan, R. 177-' 
181; Pros. Exs. 8-15) 

-10-



(35) 

\ 

Copies of the various letters dispatched to 1fr. Ryan apparently 
were sent to The Quartermaster General's Office because on February 
13, 1933J The ~uartennaster General addressed a meroorandum to The 
Assistant Secretary of War expressing the following view: "It is the 
opinion of this office that these changes cannot legally be made in 
the manner that has been followed, but that supplemental contracts 
must be entered into before they can be carried out". The memorandum 
of The Quartermaster General was referred to The Judge Advocate 
General' on February 13, 1933, and on February 16, 1933, the latter 
expressed the follO"Ning opinion with respect to the requests contained 
in the letters from the Breecot Company and '.Ihe Brimley Corporation 
referred to ~ as the first letter from the Breecot Company and the 
third letter from The Brimley Corporation, respectively: ffEx:cept to 
the ext~nt stated in paragraph 10 above, I am or the opinion that, in 
the absence or some benefit to the Government not disclosed by the 
attached papers, or of some new and valuable consideration, no legal 
authority exists tor the modification of these contracts in the manner 
indicated". In paragraph 10, referred to in the above quoted opinion, 
The Judge Advocate General expressed the view that the contract of 
The Brimley Corporation might be legally modified in regard to the 
sales of surplus property in the domestic market, as this was a 
question of policy which could be properly determined by the Secretary 
of War. (Pros. E:x:. 16) The Breecot contract of III.arch 2, 1929, as 
amended, and the Brimley contract of October 13, 1932, as amended, 
were completely performed on April 1, 1934, and March 6, 1934, respec
tively (Block, R. 171,172,176). 

On April 6, 1933, the Honorable Harry H. Woodring assumed the 
office of The Assistant Secretary of War, which o:f'fice he still 
retained at the time or the trial. During 1933 and January and February 
of 1934, accused was "the legal representative of the Office of The 
Judge Advocate General in business relations with the Assistant 
Secretary of War". Mr. Woodring also discussed matters of policy w1th 
accused when such matters were pertinent to the transaction under 
discussion. Joseph Silverman, Jr., had numerous transactions pending 
in the office of The Assistant Secretary of i'/ar from the date M:r. 
Woodring took office, April 6, 1933, until he was barred from trans
acting business with that office by Mr. Woodring in February, 1934. 
Thereafter, until approximately July of 1934, Ur. Silverman, through 
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his attorneys, Palmer, Stellwago~ and Scott, addressed his represen
tations to the Secretary of War. (Woodrir.g, R. 86-88,94-96,110,122, 
123,126; Grimes, R. 130-137) Mr. Woodring frequently consulted with 
accused in regard to matters pertaining to Joseph Silverman, Jr., 
and in such cases relied upon the advice given him by accused. Mr. 
Woodring, howevsr, did not consult with accused with respect to all 
matters presented by Mr. Silverman and at times consulted accused in 
regard to matters in which Mr. Silverman was not involved at all. 
(Woodring, R. 88,95,110-112) Also attorneys ror Mr. Silverman had 
mB!lY conferences with ?.~. Woodring when accusea. was not present end 
at some 01' these conterencee the matter~ discussed were never dis
cuseed by the attorney, with accused (MUllen, R. 257-259; O'Neil, 
R. 240,241,247,248,253,254). Between Way 3, 1933, and July 14, 1933, 
both dates inclusive, accused visited the o1'1'1ce 01' 'I'he Aesietant 
Secretary 01' War eight times, and on My 5, 1933, was consulted once 
by telephone. 1.:r. ~;ood.ring was abroad during the pericd July 14 to 
October 12, 1933. Between October 12, 1933, and February 12, 1934, 
both dates inclusive, accused visited the o1'fice 01' Mr. Woodring 
twenty-six times. Between April 12, 1933, and February 3, 1934, both 
dates incll..lsive, Joseph Silverman, Jr., visited the office of 'I'he 
Assistant SeCNtary of W.ar twenty-three times. Only three 01' the 
visits 01' Mr. Silverman occurred on dates when accused also visited 
that office, and then at different hours. (Buckingham, R. 185-188; 
Pros. Exs. 25,26) 

The contract of October 13, 1933, between The Brimley Corporation 
and the United States, covered the sale 01' various surplus property 
of the iiar Department and required tha't the property be accepted and 
paid for by the contractor by a certain date. It also contained a 
provision whereby the contractor was required to dispose 01' the 
surplus property ab:road. (Pros. Ex. 21) Soon after Mr. Woodring 
took office as The Assistant Secretary of War, The Brimley Corporation 
requested an extension of time in its performance of this contract, 
which was denied by Mr. Woodring as his predecessor in office, Mr. 
Payne, had already granted the corporation one extension of time 
(Woodring, R. 89,113). At about the same time The Brimley Corporation 
also submitted a request that its contract of October 13, 1933, be 
modified to permit it to sell the surplus property in the domestic 
market as, due to the rise or nationalism and increased tariff rates 
abroad, that market was no longer open to it. Ur. Woodring considered 
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this matter for approximately two months and eventually reached the 
decision to gran~ The Bri~1ey Corporation p~rmission to sell the 
surplus ~perty in the domestic market for one year. In reaching 
this decision Y.:r. Woodring considered the lenient policy of the 
Federal Government toward debtors, the demand in the domestic market 
for cheap goods, the fact that he had recently refused this corporation 
an extension of time and had forced it to make a very large payment, 
and the .tact that Mr. Pe.yne, bis predecessor in office, bad established 
a precedent for such action. This decision was set forth formally in 
a supplemental agreement with The Brimley Corporation dated July 10, 
1933. (Woodring, R. 90,112-114; Pros. Ex. 3) 

In the discussion which preceded the rorinal execution of this 
supplemental agreement, 1ir. Woodring consulted accused many times with 
respect to its legal phases. Accused also drew up a tentative draft 
of a part of this agreement under the following circumstances: In 
June and July of 1933 The Brimley Corporation was represented in 
Washington by Ralph T. O'Neil and Robert Jackson, attorneys. These 
two gentlemen also at this time represented the Newbury 1anufacturing 
Company, Inc. , of Boston, Massachusetts. At this time }:r. Silverman 
did not have an interest in the J:.Jewbury :r.anutacturing CoI:Ipany but it 
had a contract with the War Department and was endeavoring to have its 
contract modified so that it might also make sales of surplus property 
in the domestic market. On a date early in July, probably July 5, 1!1". 
O'Neil and ?.:'.r. Jackson had a conference with W.r. iioodring in regard 
to the modification of these two contracts and were desirous of 
drawing up the legal papers at that time, as Mr. \1oodring had agreed 
to the proposed m:,difications. An unsuccessful effort was made to 
locate the Acting Judge Advocate General, Colonel Rucker, and, at the 
suggestion of.Mrs. Buckingham, Mr. Woodring's secretary, accused was 
sought and eventually located at his residence as he was on leave at 
the time. At the suggestion of the attorneys, and with the approval 
of Mr. -;·;oodring, an arrangement was made over the telephone for 
accused to draw a rough draft at his residence. Mr. O'Neil and Mr. 
Jackson then left the office of ·The Assistant Secretary of War and 
proceeded to the residence of the accused, where accused drew up in 
longhand a•provision, applicable to both the Brimley contract and the 
Newbury contract, permitting domestic sales of surplus property. 
During the drafting of the document accused stated that in his opinion 
the modifications could be legally accomplished. On the following 
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day accused subm.i tted the rough draft to Mr. ~1oodring, who referred 
it to 'l'he Judge Advocate General's Office, where the supplemental 
agreement with The Brimley Corporation was entirely rewritten. At 
the trial :tlr. iioodring stated that he took full responsibility for 
this supplemental agreement with The Brimley Corporation, and 
considered it to have been for the best interests of the Government, 
and that he had not been unduly influenced in this transaction by 
accused. (Woodring, R. 91,92,95,114,115,120,121; O'Neil, R. 240-246; 
Jackson, H. 260-263) 

For several months prior to December 1933, the Breecot Uompany, 
Inc., represented by Hr. Silverman and !,!r. O'Neil, was negotiating 
with Mr. Woodring in regard to the re!)urchase by the War Department 
of certain underwear which theretofore had been sold as surplus 
property by the ','iar Department to. the Breecot Company, and the purchase 
by that company of certain other property of the i'{ar Department believed 
to be surplus. At this time the CCC was in need o~ underwear and the 
repurchase of the underwear from the Breecot Company was vigorously 
urged by 1.:r. Fechner and several members of Congress. The Government 
was at tl.dt time paying eighty cents to a dollar per garment for under
wear and the price desi'red per garment by the Breecot Company was con
siderably less. ·The main controversy, which prolonged negotiations

•for weeks, concerned the price to be paid to the Breecot Company for 
this underwear. The company contended that the price per garment 
should be the original price plus interest, storage and carrying 
charges, while U.r. Woodring contended that the price should be the 
original price placed upon the underwear at the time it was sold by 
the Har Department to the Breecot Company. The former price was thirty 
cents per garment and the latter price was either 12.5 cents or 15.75 
cents per garment, both of these prices being mentioned in the record. 
Eventually, howeve~, the price of 15 3/8 cents per garment was agreed 
upon. (Woodring, R. 92,93,115-117; O'Neil, R. 247-249; Fechner, R. 282; 
Pros. Ex. 4) 

The other controversy, which eventually terminated the negotiations, 
concerned the property which the Breecot Company desired to purchase 
of the ~·iar Department. At some time during the fall of 1933, Mr. 
Vloodring was given by the War Council a list of property which he under
stood had been declared surplus by the General Staff. This list was 
submitte.d to ?,.r. Silverman, who selected from it the property which he 
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wished to purchase. A contract was eventually drawn up containing 
provisions covering the purchase by the war Department of the under
wear from the Breecot Company and the purchase by the Breecot Company 
from the ·.1ar Department of certain of the property believed to be 
surplus, The prices set forth in this contract for the so-called 
surplus property were tentative as they were subject to approval by 
The Quartermaster General. The contract was executed by Mr. Woodring 
for the War Department and Er. Silverman for the Breecot Company on 
December 12, 1933, and then referred to the General Staff. Thereafter, 
considerable discussion took place between Mr. Woodring and the 
General Staff as to whether the so-called surplus property was in fact 
surplus. Eventually the General Staff decided that this property was 
not surplus, but excess, and on December 28, 1933, the Chief of Staff 
returned the contract of December 12, 1933, to Mr. Woodring and 
advised him of the decision reached. Mr. Woodring then tore his 
signature from the contract and advised the Breecot Company of the 
decision of the General Staff. For possibly two weeks after December 
28, 1933, A.ir. Silverman continued to make representations to Mr. Woodring 
in regard to this contract. Thereafter, A. Mitchell Palmer, as attorney 
for Mr. Silverman, ma.de representations to the War Department until 
June or July of 1934. (Woodring, R. 93,94,116,117,118,126; Grimes, 
R. 130-136; O'Neil, R, 250,251,252,255,256; Pros, Ex. 4; Def, Ex, 2) 

The preliminary negotiations in regard to the so-called contract 
of December 12, 1933, were between Mr. Woodring, Mr. Silverman and 
Mr. O'Neil. After an agreement had been reached, Mr. Woodring dis
cussed the result of these negotiations with accused and directed 
him to prepare the contract. (Woodring, R. 93,94,115,120; O'Neil, 
R. 242-243,247~249; Jackson, R. 263) Accused in conjunction with. 
Mr. O'Neil prepared numerous drafts of the cont·ract, and, due to the 
changes made by 1.1r. Woodring, it took approximately three weeks to 
put the contract in final form. During the time Mr. O'Neil and 
accused were working together-On the drafts, accused displayed "an 
indifferent friendly" attitude toward the interests of 1:r. Silverman. 
On December 12, 1933, the contract was signed by I,:-r. Silverman in the 
presence of accused, who also signed as a witness. Accused apparently 
took no part in the negotiations with the General Staff which followed 
the execution of the contract on December 12, 1933, and after December 
28, 1933, was not consulted further on this contract by Mr. iioodring. 
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(Woodring, :-:. 111,119-121; O'Neil, R. 250-253,256) Er. ~'/oodring· 
accepted full responsibility for this contract and denied that 
accused had e.ttempted to influence him (Woodring, R. 121). 

On J"anuary 5, 1934, accused dictated a memorandum to his 
stenographer in regard to the contract of December 12, 1933. This 
memorandum, obviously written for the signature of The Assistant 
Secretary of i,ar, was not addressed to anyone but it contained a 
summary or the circumstances which had caused~. iloodring to act 
favorably upo~ the proposal of the Breecot Company and criticized 
The Quartermaster General and the General Staff for ha·ting blocked 
the contract. The concluding paragraphs of this memorandum are as 
follows: 

"As a matter of fact 338,000 pair of breeches, wool, 
were declared surplus on I.arch 21, 1933, as per 1st In
dorsement of the AG of that·date. However, under date 
of April 10, 1933, the Secretary of .~ar deciq.ed to w1 th-
draw different and other materials of a nature suitable 
for use by Uivilian ~onservation Corps from surplus-----, 
which had not been obligated under sales contract as to the 
item of woolen breeches, and cotton coats and cotton breeches. 
The above quoted letter of Mr. F intimates that these items 
are not needed for \hese purposes but that woolen underwear 
is. As of March 3, 1933, the then Assistant Secretary of 
War, Honorable F. H. Payne, offered to sell Mr. Silverman 
529,069 unused cotton coats at 7i-¢ each and 179,800 unused 
cotton breeches at 10¢ each, which were at that time surplus 
and which as above noted are not now needed by the Civilian 
Conservation Corps. This is confirmed by letter from llr. 
Payne under date of Nove~ber 21, 1933. I am advised that 
the cotton coats and the cotton breeches were still carried 
as surplus on the date I negotiated a contract and it was 
not until after I had advised the Chief of Staff of my 
desire to sell these materials that they were removed 
from the surplus list - that is to say, some time between 
December 15 and 20, 1933. 

In these times of economic distress it requires no 
argument to justify purchase of materials at a saving 
of $750,000. in order to hold in storage materials which 
are now 17 years old and me.ny of them obsolete end which 
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will probably be entirely worthless in the course of 
another few years; and with respect to saddles, it seems 
obvio~s in view of our motorization plans that the 
number held for war purposes and current needs is 
entirely out of tune with the times. 

If, for purposes of argument, the thought be sug
gested that the price at which the materials are sug
gested to be sold, are out of tune with their original 
cost, and that the price at which the materials are to 
be sold will be somewhere between 5 or 10% of their 
original cost, the answer is of course that in the first 
place a large portion of materials are horse equipment 
or things relating to horse equipment, and if one 
realizes that as a military proposition horses are 
rapidly becoming obsolete and motorizing is largely a 
matter or appropriations, and in the second place these 
materials are probably all over 17 years' old and in a 
short time will have practically no value at all. The 
price on the first three items of clothing were suggested 
by the ~uartennaster General es a sales price a year or 
more ego." 

1fr. Woodring denied having directed accused to write this memorandum. 
or of having seen it before it was presente~ to him in court. The 
stenographer had no recollection of the memo~andum other than it had 
been dictated to her by accused and that she had transcribed her notes 
and given the transcript to him. (McKinney, R. 99-106; ·;;oodring, 
R. 108-110; Pros. Ex:. 5) 

On or about February 14, 1934, a special messenger delivered to 
the office of the Secretary of War a letter addressed to the Secretary 
of ~far from Palmer, Stellwagon and Scott, attorneys for Joseph 
Silverman, Jr., inclosing a letter from Mr. Silverman to the Secretary 
of Iler. The letter of the attorneys referred to the fact that Mr. 
Silverman had been barred from doing business with the Office of The 
Assistant Secretary of \lar and requested careful consideration or the 
inclosed letter of Mr. Silverman. The letter of Mr. Silverman con
cerned further efforts on his part to sell to the War Department the 
underwear which had been the subject of the contract of December 12, 
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1933, and which had failed due to the opposition of the General 
Start. (Grimes, R. 130-137) 

At about 4:00 p.m. on January 19, 1934, accused received at 
his office a telegram informing him that his son, Bruce, was 
desperately ill in California. After reading the telegram accused 
departed immediately for the office of the Chief ot Start. Im:nediately 
after accused had departed, his chief clerk, 1tlss Fussell, telephoned 
the railroad station and ascertained the schedule of trains to San 
Francisco and the price of railroad and Pull.man tickets, as in the past 
she had in most instances either secured the tickets for him or made 
arrangements for them, whether the travel was official or personal. 
Accused was not in the habit of purchasing the tickets himselt. Miss 
Fussell saw accused that evening and at the train on his departure for 
California, but she was not asked at the trial as to what transpired 
then as to the tickets. (Fussell, R. 270-273,277,288) 

Accused arrived at the office of the Chier' of Staff at about 
5:00 p.m. and shortly thereafter had an interview ,·1ith the Chief of 
Staff. On leaving that office accused remarked that General MacArthur 
had granted him leave of absence in order to visit his sick son in 
California. Subsequently accused applied for and was granted a leave 
of absence from January 22 to February 6, 1934. He submitted a 
California address while on leave. (Butcher, R. 281,286,287; Pros. 
Ex:s. 2,34-37, incl.) 

On January 20, 1934, Joseph Silv~rman, Jr., personally placed 
an order with the 11:S.yflower Hotel of ~1ashington, D. C., for two round
trip railroad tickets from Washington, D. C., to San Francisco, Cali
fornia, and two Pull.Dan tickets from Washington, D. C., to San 
Francisco, California. On this same date 111'. SilveI'm:ln paid the 
Mayflower Hotel $370.70, $368.70 for the transportation and $2.00. 
as a ·service charge. The&e tickets in some way not definitely dis
closed by the evidence were delivered to or picked up by accused be
tween January 20 and 22, 1934, probably on January 20, as 1Iiss Fussell 
testified she saw accused and his wife depart on a train for California 
at about 4:00 p.m. on that date. The tickets in question were used by 
accused and his ,dfe on their trip to and from California. (Chamberlain, 
R. 190-196; Eldred, R. 197-200; Stipulation, R. 201; Fussell, R. 272, 
273; Munson, R. 291-293; Pros. Exs •. 27-37, incl.)· While accused and 
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his wife were en route to California and while in San Francisco 
several letters and telegrarua were exchanged between them and Iviiss 
Fussell with respect to the health of Bruce 1':c11ullen and other 
matters• !,J.ss Fussell addressing her correspondence to accused care 
of the Letterman General Hospital. San Francisco. California (Fussell. 
R. 273-277). 

In 1!arch. 1933. accused and his wife attenaed a dinner ~arty 
given at the Carlton Hotel, ;iashington. D. c. • by Joseph Silverman, 
Jr., and upon another occasion. about the same time• I,~. Silverman 
was a guest in the apartment of accused (Ryan. R. 157-159). In the 
fall of 1933 accused entertained ~?r. Robert Jackson. who had been and 
who probably was at that time an attorney for N.il'. Silverman. at a 
cocktail party. at which the Chief of Starr. General Douglas I.:acArthur, 
was also a guest (Jackson, R. 260-264). There is no evidence. however. 
that accused ever conducted any business in person, by telephone, or 
through correspondence with L!r. Silverman from his office in the 
Office of ~he Judge Advocate General (Fussell, 2. 278,279). 

The only direct testimony in the record as to whether accused 
reimbursed r.:r. Silverman for the price of the tickets was elicited 
by the defense on the cross-examination of Lieutenant Colonel F. G. 
Eunson, J .A.G.D •• a prosecution witness. The pertinent parts of 
Colonel ~·.Iunson' s testimony is as follows: 

Direct examination 

"Q. In this second conversation, did Colonel 
I,'ic1:ullen discuss in your presence and within your 
hearing a trip he had made to San Francisco? 

A. Yes. 
Q. Did he tell you on or about what date he had 

gone there? 
A. I do not think that the date was mentioned. 
Q. Did he tell you the reason he went? 
A. Yes; he did. 
Q. What was the reason, as he told you. for 

going to San Francisco? 
A. On account of the sudden illness of his son. 
Q.. Who was ill where? 
A. In San Francisco, in a hospital. as I recall. 
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Q.. In that conversation did Colonel r.~c?v!ullen 
state in your presence and within your hearing from 
whom he had obtained his transportation, including two 
round trip tickets from Washington, D. c., to San Fran
cisco, California? 

A. Colonel lv~cMullen stated, as I recall, that 1:r. 
Joseph Silverman, Jr., had volunteered to obtain the 
tickets for him when he, Colonel iJc?,!ullen, had informed 
Silverman that he was in a hurry to get away from Wash
ington on account of the serious illness of his son. 
I.$ I recall that conversation was stated to have ta.ken 
place over the telephone, and lf.il'. Silverman had stated, 
in order to help Colonel 1icMullen get away, he vrould be 
glad to do anything that he could and he had suggested 
the purchase of the tickets at some place where Colonel 
McMullen could pick them up. He suggested the purchase 
of the tickets and the leaving of them at some place 
where Colonel McMullen could pick them up, which offer 
Colonel UcMullen accepted and stated that at some place 
he would later pick up those tickets. As I recall, he 
was not clear, or if he was clear and stated it clearly 
I did not catch it, as to the place he picked up the 
tickets. 

~. But he said that he, Colonel McMullen, picked 
up the tickets. 

A. Yes." (R. 291-292) 

Cross-examination 

"Q.. And while there Colonel v:c:M.lllen told you that 
he had to go to California because of the sudden illness 
of his son? · 

A. As I recall he answered questions that Mr. 
Townsend asked him and that was his answer to one question. 

Q.. Further he stated in connection with the telephone 
conversation from 1!r. Silvern:an that Silverman had repre
sented himself as to be willing to do what he could do 
to aid Colonel McMullen get away to see his sick son? 

A. Yes. 
~. Do you recall who ma.de the suggestion that 

he buy the tickets? 
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A. As I recall it, Ur. Silverman suggested to 
.Colonel McMullen that he, Silverman, b•iy the t.ickets 
and leave them at a convenient place so that Colonel 
McMullen could pick them up. 

~. Did Colonel McMullen in that same conversation 
state in what manner the tickets were paid for, if they 
were paid for? 

A. Colonel McMullen stated, as I recall, that the 
tickets were paid for by the purchase price being 
applied on an automobile that he, Colonel McMullen, had 
sold to Mr. Silverman." (R. 293) 

Accused elected to remain silent. 

4. The only important question which suggests itself to the 
Board of Review with respect to the legal sufficiency of the proof 
of Specifications 3 and 4 is whether the allegation included in 
each of the specifications that accused accepted e.nd used the tickets 
"as a gift from the said Joseph Silverman, Jr." was proved beyond a 
reasonable doubt. 

The evidence in the record which may be regarded as tending to 
establish that the tickets were accepted as a gift by accused is as 
follows: For a number of years accused advised The ~sistant Secretary 
or War (Mr. Payne and later Mr. Woodring) on legal matters pertaining 
to contracts in which Mr. Silverman was vitally interested. In most 
instances the legal advice given by accused was erroneous. This fact 
in itself is significant in view of the service and experience of 
accused. However, its significance is further emphasized by the 
consistency of this legal advice; nx,stly it was favorable to 1'!:r. 
Silverman, at times it was noncomnittal, but it was never unfavorable. 
Such consistency on the part of a lawyer in assiduously avoiding 
passing adversely upon legal matters pertaining to one individual, 
when many of them were obviously contrary to law and the best 
interests of the Government, is contrary to the rules of human 
conduct developed as the result of experience - unless self-interest 
dictated the consistency. Nor can lack of knowledge or faulty judgment 
account for this consistency, dB it is to be observed no faulty judg
ment or lack or knowledge ever inured to the benefit of the Govern
ment. That accused was favorably inclined toward the interests of 
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Mr. Silverman is also very clearly evidenced by the memorandum he 
wrote on January 5, 1934, unsolicited by Mr. Woodring (partially 
quoted s~pra) • It also appears that accused was on social terms 
with Mr. Silverman and :t.ir. Silverman's attorneys. The conclusion 
is inesca:pable that on January 20, 1934, Mr. Silverman was obligated 
to accused for many past favors. And in view of their friendly 
relations it may be conceded that ?Jr. Silverman was aware of his 
obligation. 

It is now necessary to consider the evidence concerning the 
events occurring on or about January 20, 1934. Prior to that time 
accused almost invariably relied upon Miss Fussell to secure trans
portation for him, whether the contemplated travel was official or 
otherwise. In this instance, Miss FUssell, apparently of her own 
volition~ telephoned to secure the necessary information as to trains 
and tickets, and no doubt went out to the residence of accused that 
evening to impart that infoi,nation to him. lJiss FU.ssell was not 
asked why she did not secure the tickets in this instance or as to 
8DY conversation she may have had with accused concerning the tickets. 
All that appears in the record is that accused accepted and used the 
tickets obtained by hlr. Silverman at the Mayflower Hotel. The 
prosecution offered no evidence as to whether accused paid Mr. 
SilvermBll for the tickets. No presumption may be indulged trom the 
mere fact of the transfer of the tickets, that they were intended 
as a girt. Whether they Yere a gift depends upon all the facts and 
circumstances surrounding the transaction. See Roberts v. Moore, 
181 N. W. 678, 679, and State of Ohio v. Henke (Ohio), 12 N:-W:-477, 
478. ~ 

The prospcution_apparently relied upon the theory that the 
evidence above sunme.rized established a ;prima. ~ case which, in 
default of an adequate explanation by accused, was sufficient to 
warrant conviction. This theory is well established in law in 
connection with larceny, embezzlement, burglary and kindred offenses 
where the recent unexplained possession of the fruits of a crime by 
an accused is deemed sufficient to warrant his conviction thereof. 
It is to be observed, however, in connection with these cases that 
the corpus delicti must first be proved beyond a reasonable doubt. 
Applying that rule to the instant case, it is necessary that the 
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proof show beyond a reasonable doubt that the tickets were trans
ferred as a gift before any inference unfav~rable to accused could 
arise out of his failure to offer any adequate explanation. M.C.M., 
par. 41 .£,, p. 31; CM 203511, 1'/edmore; McClain on Criminal Law, vol. 1, 
sec. 616-618; United States v. Gooding, 12 Wheat. 460, 471; PrettynBn 
v. United States, 180 Fed. 30, 4G-43; Chaffee & Co. v. United States, 
18 Wall. 516, 545-546. It therefore appears that the failure ot 
accused to offer an adequate explanation cannot be considered as proof 
tending to establish the allegations that the tickets were the subject 
of a gift to him by Mr. Silverman. Under these circ'Ulll.Stances and in 
view of the further fact that Mr. Silverman was also.available to the 
prosecution, no inference can arise against accused for his failure to 
call Mr. Silverman as a witness on the point whether the tickets were 
a gi~. In this connection see Wharton's Criminal Evidence, 11th ed., 
vol. 1, sec. 112; 16 C.J., sec. 1023; United States v. Carter, 217 
U.S. 286, 315-317. Nor may any presumption against the prosecution 
be indulged in for its failure to call Mr. Silverman as a witness in 
view of the fact that it is obvious from the nature'of the charges 
against accused that he would be hostile to the prosecution and could 
claim his privilege against self-incrimination as he was an accomplice 
in the offense alleged in Specification 2. 22 C.J., sec. 56, P• 120; 
Wigmore on ~'vidence, 2d ed., vol. 1, sec. 287, and cases cited; 
'Wharton's Criminal Evidence, 11th ed., sec. 738; ~ v. United States, 
287 F. 958, 965. 

The defense showed that Mr. Payne and Mr. Woodring (The Aasistant 
Secretaries of War concerned) took full responsibility for all of the 
War Department contracts ma.de with Mr. Silverman during their respective 
terms of offi~e, and that neither of them considered that accused had 
exerted any undue influence in behalf of Mr. Silverman. In regard to 
the ticket transaction, it was shown that accused le~ suddenly for 
California on the receipt of a telegram informing him of the serious 
illness of his son, Bruce. As to the allegation that the tickets 
were a gift, accused relied principally upon the presumption of 
innocence and a self-serving statement made by him to Lieutenant 
Colonel F. G. Munson, J.A.G.D., to the effect that the tickets had 
been paid for by him "by the purchase price being applied on an auto
mobile that he, Colonel Mc1nillen, had sold to Mr. Silverman". This 
self-serving statement appears in the record as having been elicited 
from Lieutenant Colonel Munson, a prosecution witness, on cross
examination by the defense. The right of the defense to adduce this 
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testimony under the circumstances is unquestioned. There remains, 
however, the question as to what credit should be given to it. 
The court apparently disregarded it entirely. While the determination 
of the co,Jll't is persuasive, it is not binding upon the Board of Review. 
The weight of euthority on this question appears to be that such 
testimony may be rejected if it appears to be inconsistent, improbable, 
or rebutted by other circumstances in evidence. 22 C.J., sec. 499, 
and numerous cases there cited; Wharton's Criminal 1"'vidence, 11th ed., 
secs. 506, 510, 606, 644; United States v. Williams, 103 F. 938. It 
does not appear that this statement is directly inconsistent with the 
proof offered by the prosecution, or that it is, in itself, so im
probable as to challenge belief, or that it was rebutted at all by 
the prosecution. Under these circumstances the Board of Review is 
impelled to the conclusion that it cannot be rejected in its entirety. 
However,.since it was wholly uncorroborated and it was within the 
power of accused to have corroborated it by documentary proof or by 
calling 1ir. Silverman as a witness, the most that can be said is that 
it raises a doubt as to whether the tickets were a gift. In this 
connection see United States v. Schendler, 10 Fed. 547, 549-552. 

As to what evidence is sufficient to convict, the Manual for 
Courts-1'.:artial, 1928, paragraph 78 ~' provides:

I • 

"Reasonable Doubt.--In order to convict of an of-
fense the court must be satisfied, beyond a reasonable 
doubt, that the accused is guilty theroeof. By 'reasonable 
doubt' is intended not fanciful or ingenious doubt or 
conjecture but substantial, honest, conscientious doubt 
suggested by the material evidence, or lack of it, in the 
case. It is an honest, substantial misgi~ing, generated 
by insufficiency of proof. It is not a captious doubt, 
nor a doubt suggested by the ingenuity of counsel or 
court ~d unwarranted by the testimony; nor a doubt born 
of a merciful inclination to permit the defendant to es
cape conviction; nor a doubt prompted by sympathy for him 
or those connected with him. The meaning of the ·rule is 
that the proof must be such as to exclude not every 
hypot~esis or possibility of innocence but any fair and 
rational hypothesis except that of guilt; what is required 
being not an absolute or mathematical but a moral certainty. 
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A court-martial which acquits because, upon the evi
dence, the accused may possibly be innocent falls as 
far short of appreciating the proper amount or proof 
required in a criminal trial as does a court which 
convicts on a mere probability that the accused is 
guilt;y." 

In criminal cases the fede:re.l courts have also followed the rule 
that circumstantial evidence is insufficient to warrant a conviction 
unless it is such as to exclude every reasonable hypothesis but that 
of guilt of the offense charged and cannot be reconciled with the 
theory of innocence. Vernon v. United States, 146 Fed. 121, 123; 
Union Pacific Coal Co. v. United States, 173 Fed. 736, 740. 

The Board of Review has given most caretul. consideration to the 
evidence for the prosecution, but, in the light of the foregoing, 
is impelled to the conclusion that the evidence does not establish 
beyond a reasonable doubt that the accused accepted the tickets as a 
gift from Mr. Silverman. 

5. After his arraignment and before the introduction or any 
evidence, accused interposed certain special pleas and motions, 
which in so far as they relate to Specifications 3 and 4, of which 
accused was convicted, may be briefly stated as follows: 

a. "Motion to strike out" on-the grounds that (l) no offense 
was alleged and no wrongful intent charged, (2) there was duplication 
and multiplication of specifications since substantially the same 
offense was alleged in Specification l, and (3) the offense was 
alleged in its most serious aspect in Specification 2 (Def. Ex. A; 
R. 18-50). 

l• "Plea in bar of the statute of limitations", including 
a motion that the court rule that no evidence relating to events 
which occurred prior to January 9, 1934, ·be admitted (Def. Ex. Bi 
R. 50-56 ,87) • 

.2.• "Plea in bar of immunity under Section 859, Revised 
Statutes and the Fifth Amendment to the Constitution" (Def. Ex. Ci 
R. 58-84). 
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These were argued at length at the trial after accused bad submitted 
them in writing accompanied by memoranda in support of his contentions. 
M!'. William E. Leahy, individual counsel, also referred.to some of 
these ~leas and motions in his brief submitted to, and in his argu
ment before, the Board of Review. All of these special pleas and 
Il))tions were denied by the court and properly so. In view of the 
conclusion heretofore reached by the Board of Review in this opinion, 
no useful purpose would be served by a detailed discussion of them. 
Neither would any useful purpose be served by discussing the various 
rulings of the court adverse to the accused revealed in the record 
of trial and argued, and referred to in the brief filed with the 
Board of Review, by individual counsel for accused. 

6. At the time of the tr.ial accused was 61 8/12 years or age. 
F.is service as shown by the J..rmy Register is as follows: 

"Maj. of-Inf. N.A. 5 Aug. 17; accepted 23 Aug. 17; hon. 
dis. 30 Sept. 19.--Pvt. corp. sgt. and 1 sgt. Tr. H 
6 Cav. 11 Apr. 96 to 3 May 01; 2 lt. of Inf. 2 Feb. 01; 
accepted 4 May 01; trfd. to Cav. 22 May 01 (to rank 
from 2 Feb. 01); retired 20 Sept. 06; active duty 28 Mir. 
16 to 19 July 16; (Restored to active list; act 1-Br. 4, 
15) 1 lt. of Cav. 3 June 16 (to rank from 21 Sept. 08); 
accepted 20 July 16; capt. 1 July 16; maj. 1 July 20; 
trfd. to J.A.G.D. 18 Aug. 21; lt. col. 17 June 21; col. 
1 Nov. 32." 

7. The court was legally constituted. For the reasons stated, 
the Board of Review is of the opinion that the record of trial is 
legally insufficient to support the findings of guilty and the 
sentence. 

1 l (, \ I I I 

\_)Au)l.,~ i·' .o..,/ '' 
" Judge Advocate. 

--~_.,.,,...... ~~.i4m~·;;;;.,-,.~-..__,, Judge Advocate. 

-~----·~---.....~--~~--~r-~~-' Judge .Advocate. 

To The Judge Advocate General. 

http:referred.to
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D.c. 

Board of Review 
CM 204673 APR l ·; 19~6 

U N I 'l' E D STATES FlFTH CORPS AREA 

v. Trial by G.C.M., convened at 
Fort Knox, Kentucky, February 

Private 1st Class ROBERT 10, 1936. Dishonorable dis
R. IEM (6843269), Head charge and confinement for 
quarters Troop, 1st nine (9) months. Disciplinary 
Cavalry (Mecz). Barracks. 

HOLDING by the BOARD OF RK'1IEW 
HALL, TURNBULL and SMITH, L.M., Judge Advocates. 

1. The record of trial of the soldier named above has been 
examined by the Board of Review. 

2. The accused was tried upon the following charge and specifi
cation: 

CHA..tmE: Violation of the 94th Article of i'lar. 

Specification: In that Private First Class Robert R. 
Ihm, Headquarters Troop, First Cavalry (1~chanized), 
did, at Fort Knox, Kentucky, on or about January 22, 
1936, feloniously take, steal, and carry away 
1000 Cartridges ball, cal••45 M/11, value $18.17; 
1000 Cartridges ball, Cal•• 22 L.R., value $3.71; 
l quart paint and varnish remover, value .28 cents; 
l pint varnish, value .14 cents; 10 forks, table, 
S.P., value ~2.00; 9 knives, table, S.S., value 
$3.15; 9 spoons, tea, S.P., value .99 cents; 1 spoon, 
table, value .21 cents; l dish, vegetable, value 
.30 cents; l bowl, value .11 cents; total value 
$29.06, property of the United states, rurnished 
and intended for the military service thereof. 
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Accused pleaded not guilty to the charge and specification and we.a 
found guilty thereof. No evidence of pre~ious convictions was intro
duced. He was sentenced to dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, and confinement at hard labor 
for nine months. The reviewing authority approved the sentence, 
designated the Atlantic Branch, United States Disciplinary Barracks, 
Governors Island, New York, as the place of confinement, and forv.'e.rded 
the record under the provisions of Article of War lSOi, 

3, The evidence for the prosecution may be summarized as follows: 

Accused was honorably discharged from the Headquarters Troop, 
1st Cavalry (Mecz), October ll, 1934,. reenlisted the following day in 
an organization not identified in the record, and was serving as a 
private in the geadquarters Troop named above on the de.te of his trial 
(R. 8,31). During the "le.st year range season" (presumably in 1935), 
accused he.d driven the truck which hauled ammunition to the target range 
and for two months prior to January 22, 1936, he had performed the 
"ordinary d~ties or a driver", presumably in both instances for the 
Headquarters Troop. Also during the period May 1, 1935, to January 20, 
1936, accused had performed duty e.s "I<P" in the Headquarters Troop 
mess. (R. 13-14,25) 

On or about January 22, 1936, shortages in dining room and kitchen 
ware and ammunition cam~ to the attention of Captain c. A. Thorp, cavalry, 
who at that time was taking over the command of the Head~uarters Troop. 
The shortages in the former articles included shortages in "Quartermaster" 
knives, forks, spoons and dishes, all of which had been issued for use 
in the troop mess and exceeded in value those alleged to have been 
stolen by accused. These shortages had occurred between I,ey 1935 and 
January 20, 1936, "not only lately but over a period of months". The 
shortages in ammunition consisted of a shortage of at least 1500 or 
2000 rounds of .45 caliber emnunition, and an unspecif~~J amount or 
.22 caliber amnunitio~. The shortage in the .45 caliber anmunition had 
been discovered a~er the 1934 pistol target practice season, "two and 
a half or two years ago". At that time this shortage had been reported 
to the then troop commander who instituted an unsuccessful search for 
it. Other shortages which came to the attention of the troop commander 
in January 1936 included a shortage in varnish, tools, "and many other 
things of that nature". At the trial the supply sergeantt.estified that 
all of the articles found in the quarters of accused "are similar to 
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the items that had been lost in the troop". (R. 8,14-16,19,22-26) 

On January 22, 1936, the troop commander, having reason to believe 
that some or the missing articles might be round in the quarters of 
accused who resided on Middle Street in West Point, Kentucky, made 
application to the proper civilian authorities tor a search warrant, 
which was issued to him. Thereafter the troop commander, accompanied 
by the town marshal and several members or the military establishment, 
proceeded to the quarters or accused and searched them. (R.- 8-9,15,20; 
l!Jcs. A,B,C) The search revealed the following property: 1000 rounds 
of .45 caliber ammunition, lot No. 473, 1000 rounds or .22 caliber 
ammunition, 950 r~unds lot No. 86 and 50 rounds lot No. 130, 9 knives 
marked "U.S. Q..M.C.", 10 forks marked "Q,.M.C.", 9 teaspoons marked 
"Q,.M.C.", l spoon marked "Medical Department U.S.A.", several dishes, 
one or which was a vegetable bowl marked "Quartermaster Corps", l quart 
or paint and varnish remover, and one pint of varnish. .r:.ost of the 
"silverware" was found on the kitchen table, while the other articles 
were found partially concealed in en unlocked cupboard. (R. 9-12,16-17) 

All of the above described property was introduced in evidence at 
the trial. The knives, forks, spoons and dishes were identified as 
being exactly similar to like articles in use in the troop (R. 10-11, 
19-20); the varnish remover and varnish as being similar to like 
articles issued to troops by the Ordnance Department (R. 11,20). The 
.45 caliber ammunition was identified as being lot No. 473, Frankfort 
Arsenal, e.nd similar to that issued to the H3adquarters Troop in 
September of 1934 (R. 10,16,19,22-23; Elc. D). The .22 caliber a.m:nunition 
was identified as being similar to ammunition of that caliber issued 
to the troops, but the supply sergeant was unable to testify when it 
had been issued to the Headquarters Troop (R. -19,22). As to the .22 
caliber ammunition, lot No. 86, the prosecution introduced, without. 
objection by the defense, correspondence from the Western cartridge 
Company showing that this lot of .22 caliber ammunition had been manu
factured by it for the Government and ship~ed only to Columbus General 
Depot on February 9, 1933 (R. 27-29; Exs. E,F,G). 

Evidence was also introduced to the effect that none of the 
articles found in the quarters of accused had been issued to him on 
memorandum·receipt (R. 13,22). 
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The value of the articles found in the quarters of accused was 
proved as alleged, except for the value of the 1000 rounds of .45 
caliber ammunition, which was proved to be $14.17 instead of $18.17 
(R. 20-22,26-27). 

4. Accused elected to remain silent and no evidence was introduced 
in his behalf (R. 29). 

5. The foregoing evidence establishes that on January 22, 1936, 
10 forks, table, s.P., value $2.00; 9 knives, table, s.s., value $3.15; 
9 spoons, tea, S.P., value io.99; 1 spoon, table, value ~.21; l dish, 
vegetable, value $0.30; and l bowl, value to.11; total value $6.76, 
were found in the quarters of accused, and that articles similar in 
all respects to them had disappeared from the Headquarters Troop mess 
during the period 118.y 1935 to January 20, 1936, when accused had access 
to them. 

The evidence also establishes that on the same date as stated above 
1000 rounds of .45 caliber ammunition, lot No. 473, value $14.17; 1000 
rounds of .22 caliber ammunition, lots Nos. 86 and 130, value $3.71; 
1 ~uart of paint and varnish remover, value $0.28; and 1 pint of varnish, 
value ~0.14, were f'ound in the quarters of accused, and that articles 
si1r.ilar to them 111 all respects, exceTJt as to the amount of .22 caliber 
a.'ll!lunition, were missing from the property of the Headquarters Troop 
in January 1936. The evidence also s~ows that the .45 caliber ammunition 
had been missing from the Headquarters Troop for more the.n a year. There 
was no evidence to show how long prior to January 22, 1936, the .22 
caliber ammunition, paint and varnish remover, and varnish had been 
missing, nor vre.s there any evidence to show that accused ever had access 
to these articles or to_the .45 caliber ammunition prior to the date 
it was discovered missing. 

The_ conviction of accused, if sustained at all, must rest upon the 
inference which arises from the similarity of the property found in the 
possession of accused and the missing Government property (M.C.},i., 1928, 
p. 185) and the prestnnption of guilt which arises from the possession 
of recently stolen property. Par. 112, p. 110, M.C.r.1., 1928; sec. 1575, 
Dig. Ops. JAG, 1912-30. 

As to the kitchen ware, total value $6.76, specified supra, it is 
the opinion of the Board of Revievr that the evidence is legally sufficient 
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to warrant the conviction of accused. 

As to the .45 caliber ammunition, the Board is of the opinion that 
the mere unexplained possession by accused of ammunition similar in all 
respects to missing Government ammunition, more than a year after the 
Government's loss, is legally insufficient to raise the presumption 
that accused stole the missing Government 8llllilUilition. 

As to the .22 caliber 8.lllllunition, the date and amount of the 
Government's loss are too indefinite and uncertain to raise the pre
sumption that the 1000 rounds found in the posseesion of accused were 
stolen by him, especially so since the evidence :railed to show that 
accused ever had access to the Government's .22 caliber ammunition. 

As to the paint and varnish remover and the varnish, not only is 
the date of the loss or the Government property indefinite and uncertain, 
but there is no evidence that accused ever had access to the missing 
Government property. This evidence, in the opinion of the Board, is 
legally insufficient to prove that the articles found in accused's 
quarters were the missing Government property, and, even if they were, 
that accused was the thief. 

6. For the reasons hereinabove stated, the Board of Review holds 
the record of trial legally sufficient to support only so much of the 
finding of guilty of the Specification as finds that accused did, at 
the time and place alleged, feloniously take, steal and carry away 
10 forks, table, S.P., value $2.00; 9 knives, table, S.S., value ~~.15; 
9 spoons, tea, S.P., value $0.99; one spoon, table, value $0.21; one 
dish, vegetable, value $0.30; one bowl, value ~0.11; total value $6.76, 
property of the United States, furnished and intended for the military 
service thereof; legally sufficient to support the finding of guilty of 
the Charge, and legally sufficient to support only so much of the 
sentence as involves dishonorable discharge, forfeiture of ell pay and 
allowances due or to become due, end confinement at hard labor for six 
months. \ I . I 

.11 { -l r' 
~-~~j)Q_,.(_. , Judge Advocate. 

, Judge Advocate. ~ , Judge .Advocate. 
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Board or Review 
CM 204790 

UNITED STATES ) PHILIPPINE DEP.AR'IUENT 
) 

v. ) Trial by G.C.M., convened at 
) Manila, P. I., January 16, 

Private MICHAEL J. HAYES ) 1936. To be hanged by the neck 
(R-905176), Company E, ) until dead. 
31st Infantry. ) 

OPINION of the BOARD OF REVIEW 
HALL, TURNBULL and SMI'Ili, L.M., Judge Advocates. 

l. The Board of Review has examined the record of trial in 
the case of the soldier named above and submits this, its opinion, 
to The J'udge Advocate General. 

2. The accused was tried upon the following charge end speci
fication: 

CHARGE: Violation of the 92d Article of War. 

Specification: In that Private 1Uchael J. He.yes, Company 
E, 31st Infantry, did, at Manila, P. I., on or about 
November 12, 1935, with malice aforethought, willfully, 
deliberately, feloniously, unlawfully, and with pre
meditation, kill one Corporal Hel:1ry C. Head, Company 
E, 31st Infantry, a human being, by shooting him with 
a rifle. 

He entered no plea, his counsel stating that "at this time" 
accused did not desire to make a plea and requesting that the court 
direct that a plea of not guilty be entered. There being no objection, 
the court ordered that the plea of not guilty be entered. He was 
found guilty of the charge and specification. No evidence of previous 
convictions was introduced. He was sentenced to be haDged by the 
neck until dead. The reviewing authority approved the sentence with 
the reconmendation that the President commute it to dishonorable dis
charge, forfeiture of all pay and allowances due or to become due, 
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and confinement at ha.rd labor for the term of the soldier's natural 
life, and forwarded the record of trial for action under the 48th 
Article of War. 

3. The testimony of the witnesses for the prosecution who 
observed the homicide and the actions of accused immediately before 
and after the killing was not controverted by the defense and may be 
summarized briefly as follows: 

Before reveille, at about 5:30 a.m. on the m:>rning of November 
12, 1935, accused, who was a private in Company E, 31st Infantry, 
was observed holding a lighted match in the vicinity of the rifle 
racks in his squadroom, which was on the second floor of the barracks. 
Accused appeared to be looking at the serial numbers of the rifles, 
which were locked in the racks. No particular place in the racks was 
prescribed for the rifle of any individual soldier and when the racks 
were unlocked in the zoorning, usually at about 7:00 a.m., considerable 
confusion habitually resulted when "they all get them at once". On 
the morning of Hovember 12 the rifle racks were unlocked at approximately 
6:45 a.m. (McNabb, R. 21-26; Walker, R. 75,76) 

At about 7:00 a.m. that morning, when about thirty of the occupants 
of the squadroom were present and getting ready for their duties, ac
cused called out, "Get out of the way". At the time accused shouted 
he had his rifle at his shoulder and appeared to be deliberately aiming 
it at Corporal Henry c. Head, Company E, 31st Infantry, who also occupied 
a bunk in the squadroom and who at this instant was partially facing 
toward accused about thirty to fifty feet away while engaged in putting 
on his fatigue blouse. Corporal Head was not pointing at anyone or 
laughing, but was talking to Corporal .Burchell and struggling to get 
into his blouse.· After shouting, accused continued to aim his rifle 
at Corporal Head, who had not moved due to the difficulty he was having 
with his blouse and who was not paying attention to what was taking 
place, and, when accused's line of sight was unobstructed by the other 
soldiers, he deliberately fired a shot which struck Corporal Head on 
the right shoulder, penetrating his chest, and passing out his back, 
and knocking him to the floor. Accused then stepped forward, reloading 
his rifle without removing it from his shoulder, and fired two more 
shots at Corporal Head as he lay on the floor. The last two shots 
entered Col".Poral Head's body at the chin and abdomen. The cor~oral 
was either killed instantly or died within a very few minutes, his 
death being due to any one of the three wounds, each of which was 
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inflicted by "guard ammunition" and each being a fatal wound. (Bouldin, 
R. 27-29,31,34,35,36,38,39; Bohanan, R. 39-46; Keffer, R. 48-51,54; 
Loader, R. 59,60; Perton, R. 10,11; Philips, R. 11-13; Plew, R. 13-15; 
Avery, R. 15-18; Johnson, R. 19,20) 

After accused fired the first shot, Corporal Tom w. Bouldin 
ordered the men in the squadroom "to get the hell out or quarters, 
that the man was crazy". Thereupon all occupants of the squadroom 
departed in haste except accused and Corporal Head, who was lying 
on the floor. The first and second shots were fired before all the 
soldiers had vacated the squadroom and were observed by some of them; 
the third shot was not actually observed by anyone, but the report 
was heard by several. (Bouldin, R. 28,29,30,32,34-36; Bohanan, R. 42; 
Keffer, R. 49-51) 

As soon as Corporal Bouldin re~ched the bottom of the stairs 
on leaving the squadroom, he shouted in a loud voice "to the first 
sergeant to get a gun, that Private Hayes had just shot Corporal Head". 
The first sergeant, Sergeant Loader, directed the supply sergeant to 
get a pistol, and, while waiting for the pistol, accused came down 
the stairs with his rifle at the trail with the bolt open, and said, 
as he approached the first sergeant, "You don't n~ed no pistol. It 
is all over with", and mumbled something about J "rat". Accused 
surrendered his rifle without resistance and was taken to the guard
house for confinement. At the time he surrendered, he appeared to be 
sober, "very calm", and normal in every way, except that he had a 
"kind of a blank expression on his face". (Bouldin, R. 29-31; Loader, 
R. 57-59,63-66) 

En route to the guardhouse accused said, "Here's another round", 
and handed one of the guards a round of guard anmunition, and asked 
the question, "Is he dead?" Upon being told that Corporal Head was 
probably dead, he remarked that he hoped so, "that he didn't deserve 
to live", and that "He wasn't going to make no punk out of me and 
get away w1th it". And in answer to a question as to what he meant, 
accused said that while he was drunk in bed out in his shack Corporal 
Head got in bed vnth him "and fucked him while Hayes' squaw stood by 
and watched him". (Huit, R. 77-81; Stevens, R. 83,84) 

In its case in chief the evidence of the prosecution as to the 
motive which prompted the homicide was confined to the stateIIEnts 
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made by accused en route to the guardhouse, referred to supra. No 
witness for the prosecution testified that any 111 feeling existed 
between accused and Corporal Head, while several testified that they 
were on friendly terms. All witnesses agreed that. accused was sober 
at the time of the homicide, although there was some evidence to the 
effect that at times wholly unrelated to the homicide accused had 
drunk considerable intoxicating liquor. Accused also appeared to 
have been calm, collected, and nol'IIE.l in his actions and expressions 
immediately prior to, during, and immediately following the homicide. 
The only evidence in the least contrary to the above statement was 
the exclamation of Corporal Bouldin made at the time of the homicide 
that accused was crazy, and the testimony of the first sergeant that 
at the time accused surrendered to him he had a "kind of a blank 
expression on his face". (Bouldin, R. 32,33; Bohanan, R. 44-47; 
Keffer, R. 54,57; Loader, R. 61,65,66,68; Huit, R. 77-81) 

Accused was examined as to his sobriety by Captain Armin w. 
Leuschner, Medical Corps, at about 8:00 a.m. on the morning of the 
homicide. During the examination, which took about ten minutes, 
Captain Leuschner asked accused "sufficient questions to form an 
opinion as to the manner of his speech and his general condition", 
and reached t~e opinion that "at the time of the examination the man 
was sober and in possession or all of his mental faculties". (R. 85,86) 

Presumably for the purpose of proving the element of premeditation, 
the prosecution proved that accused with some nine or ten other soldiers 
of Company E was detailed for guard duty on November 6, 1935. Con
siderable testimony was adduced as to the method employed in Company E 
in regard to the issue and return to the company of guard enmunition. 
Suffice it to say that the method employed was too loose and in.adequate 
to insure that the ammunition issued would be returned. The prosecution 
offered no direct evidence that accused drew any of this ammunition 

.when on guard on November 6, 1935, or that ha tailed to return it at 
the end or his guard tour. However, the evidence did show that an 
opportunity existed tor accused to obtain amnunition, if he so desired. 
In this connection accused substantially admitted in his unsworn 
statement 1 to the court that he used the guard amnunition issued to him 
during his guard tour on November 6, 1935, in the homicide or November 
12, 1935. (Loader, R. 60,66,67; Spangler, R. 68-71; Zmuidin.a, R. 73-75; 
accused, R. 160,161,163,165) 
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4. The sole defense consisted of evidence to the effect that 
at the time of the homicide accused was insane. In support of this 
defense the proceedings of a board of medical officers properly 
convened by the department commander, and identified as such, were 
introdu~ed in evidence. (Ex. A; R. 87,88) The findings of this 
board were a~ follows: 

"Findings: As a result Of this examination of Private 
Michael B. Hayes, (R-905176), Company E, 31st Infantr,y, 
alld all the evidence obtainable and pertinent to this 
case, it is the opinion of the Board:-

1. That at the time of the commission of the alleged 
act, Private Hayes was suffering from a mental derangement, 
marking him as temporarily abnormal, to wit, a transient, 
acute alcoholic hallucinosis, which condition rendered him 
no"t susceptible to ordinary human motives or appreciations 
of right or wrong or to the normal control of his actions. 

2. That at the present time this soldier shows no 
evidence of gross men~al abnormality. 

3. That at the time of the conmission of the alleged 
offense he lacked the ordinary understanding of right and 
wrong and also lacked the ordinary capacity to control 
him-self from wrong actions. 

4. That Private Michael B. He.yes, (R-905176), Comp8lJY 
E, 31st Infantry, is mentally capable of communicating 
intelligently with his counsel, of l.inperstanding the nature 
of the proceedings and of doing the things necessary for 
an adequate presentation of his defense." 

The findings of the medical board were apparently based principally 
upon the folt,owing: 

(1) The physical condition of accused, which showed that he was 
suffering from arteriosclerosis, generalized, moderately severe. 

(2) Past history of accused as related by him, which showed that 
he had used alcohol since seventeen years of age and had used it to 
excess since his arrival in the Philippine Islands in March, 1933, 
and for a considerable period before that date. 

(3) Statements made by accused as to his reasons for committing 
the homicide, which a.re briefly as follows: Remarks made to him by 
Corporal Head on povember 9, 1935, to the effect that accused was a 
pervert and that he (Head) had had sexual intercourse with him in a 
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shack in the presence of a native woman while accused was drunk; 
subsequent actions of Corporal Head and other soldiers indicating 
to accused that Corporal Head had talked around the company about 
accused being a pervert despite the corporal's agreement to drop the 
matter, with the result that he (accused) was an object of ridicule; 
actions of Corporal Head in grinning at accused on the morning of 
November 12, 1935, thereby causing accused to lose all self-control. 

(4) Statement of accused that he had no clear realization of 
shooting Corporal Head until informed afterwards. 

(5) Statements made by accused to the guards while en route to 
the guardhouse on November 12, 1935, that he was glad Corporal Head 
was dead and that he could not make e. "punk" out of him. 

(6) Unsworn statements of seven soldiers of accused's company, 
who had known accused for periods ranging from four months to alDX>st 
two years to the effect that accused habitually used alcohol to excess, 
particularly after pay day, and at times drank hair tonic. It also 
appears from these statements that accused muttered and carried on 
imaginary conversations, often when drunk and occasionally when sober; 
that accused apparently had stopped drinking several days before the 
homicide and during that period kept to himself, appeared moody and 
brooding, and was overheard on one occasion carrying on an animated 
conversation w1 th an imaginary person. Accused was also observed 
watering some flowers 11ith hot soapy water at about 8:00 p.m. on 
November 10 • .As far as these soldiers knew, accused was on friendly 
terms with everyone in the company, including Corporal Head. (Exs. A 
and B; Kenner, R. 90; Mueller, R. 107-109,116-119) 

Major Albert w. Kenner, Medical Corps, president of the medical 
board, was called as a witness for the defense, and, a~er testifying 
that his experience in mental cases consisted of "the usual experience 
of twenty years in the handling of soldiers", and that he had observed 
accused during the time accused was in the hospital (November 20 to 28, 
1935), expressed his opinion as follows: At the time accused was 
admitted to the hospital (November 20) he "was normal in the sense 
that he was not at that time laboring under any hallucinations", 
although accused spoke "of hallucinations he had had", but "he was 
not so sure but that they might have occurred, although he remarked 
that his judgment now would indicate that they must not have been so". 
(R. 87,89,90) 
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In regard to arteriosclerosis, cerebral type, this witness 
testified that a man with this type or disease "has undergone certain 
more ~r less degenerative or deteriorative changes which may very 
well impair his judgment", but that accused did not have "that degree 
or arteriosclerosis", which would cause a reoccurrence or hallucinations 
and delusions {R. 90). 

In regard to "transient acute alcoholic hallucinosis", this witness 
test1fied that a person suffering from this disease would actually 
believe his hallucinations to be true and would react accordingly, 
and that the mind of such a person might "suddenly snap and go blank 
for a few minutes or half an hour" {R. 91). 

Thi~ witness also testified that there was no disagreement 
between ~jor k\leller {also a member of the board) and himself as to 
the findings of the board of medical officers and that his conclusions 
were the same as Major Mueller's. :Major Kenner also expressed the 
opinion that accused's mental condition was not caused entirely through 
the use or alcohol, but "that had it not been for this use or alcohol 
he would not have developed that delusion system that he was laboring 
under before and after this.episode". (R. 125) 

The qualifications of l~jor W. B. Mueller, Medical Corps, as an 
expert witness on mental diseases were stipulated by the prosecution, 
although later in the trial it was brousht out that he had ma.de a 
special study of mental diseases since his graduation from medical 
school in 1899 and had ta.ken a post graduate course in psychiatry in 
1910. Major :Mueller also testified that from 1900 to 1917 while in 
civil life he had been employed in a state hospital for the insane 
and since that date had specialized in mental diseases in the krrrr¥, 
and had often testified as an expert witness on mental disorders in 
civil life and in the A:rmy. (R. 92,114,115) 

While on the stand Major Mueller was asked a great many hypo
thetical questions as well as Questions bearing directly upon the 
mental condition of accused. In the interest of clarity, Major 
Mueller's views in general as to arteriosclerosis and transient, acute, 
alcoholic hallucinosis will be set forth first, followed by his viewa 
in regard to the mental condition or accused. 

-7-



(64) 

"Any individual who has arteriosclerosis or any 
other deteriorating condition, especially if the brain 
or the'vessels of the brain are effected, which they 
usually are in generalized arteriosclerosis, would 
render the individual more susceptible to intoxication, 
alcoholism, more susceptible than an average individual 
without th;s condition." (R. 93) 

"There are a number of characteristics of the alco
holic hallucinations, not necessarily 9athognomonic 
always, but usually; the hallucinations stand out very 
prominently, are very vivid. They affect the sense of 
hearing, to a much less extent the sense of vision, and 
they very fre~uently pertain to sexual mattersr especially 
se:xua.l perversion. 1'hey hear voices accusing them of 
having committed perverted sexual acts. It depends upon 
the degree of this condition an individual might be 
suffering from these hallucinations. He hears these 
various voices and yet outwardly he may appear to others 
practically normal. He might show no outward evidence of 
having these experiences, and when he is spoken to he will 
respond in an ordinary manner and apparently is not af
fected especially and you can get his attention and he 
will go about his work in his usual manner, and yet he 
may be experiencing these hallucinations. Of course in a 
more severe grade it would then be shown outwardly, but 
a man can be suffer~ng from very active hallucinations 
and still be apparently normal to the casual observer." 
(R. 95-96) 

"A man may have these alcoholic hallucinations which 
are quite active, and left to himself the hallucinations 
will annoy him very much. He will hear these words and 
he probably would be accused of various things by others, 
by some individual he might know. Very actively halluci
nated, he might even speak out and answer these voices if 
he were alone and answer the voices and say what he was 
going to do, and so forth. Another individual stepping 
into the room at that time, getting into conversation, 
the hallucination might entirely cease to exist and often 
they do. That is a peculiari~y of this type of alcoholic 
hallucinations. '!'hey actually subside and are not present 
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at the time they are occupied with something else, but 
when le~ to their own devices they become very pro
nounced. That is of course in the mild cases. Those 
cases with the extreme grade of these hallucinations 
would be so disturbed that any one could see at any time. 
You could not gain their attention. ~here are various 
degrees of this thing. But an individual can have very 
active hallucinations and if his attention is directed to 
something else the hallucinations will not be apparent or 
will not exist. He won't have any." (R. 113-114) 

"These cases of alcoholic hallucinosis develop on 
the withdrawal of alcohol; that is usually the case. 
Not always. It might come on while a man is drinking, 
but it is more frequently the case that these alcoholic 
hallucinations come with the withdrawal of alcohol." (R. 95) 

"These alcoholic hallucinations, when a man is 
suffering from alcoholic hallucinations, are of varying 
severity and also of varying duration. They might be of 
several days duration or again might be of several weeks 
or even months duration, before the individual clears 
up mentally." (R. 95) 

"It is my opinion that there would be no actual 
premeditation as we understand it, as we ordinarily 
understand premed!tation. A man might be hallucinated 
and feel that others were against him and were trying 
to injure him or say they might injure hi~, even to the 
extent of teking his life, and the individual might 
think of means to take against his persecutors, which 
in his disordered state of mind, in his mental state, 
wouldn't be a real premeditation." (R. 95) 

"Q. One in his border-line mental condition might 
easily have his mind snapped so that over a period of 
half an hour or even an hour, or some short period of 
time, that his mind would be absolutely a blank and he 
would not know what he had done? 

A. I hardly think that would be exactly correct. 
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He mig,ht for a short interval not realize what had 
taken place. He might not realize the details. Of 
course, if it was extremely severe he might not 
recognize anything, but I think then that it would 
be apparent to others that the individual had lost his 
mind completely. 

Q. One in his border-line condition, then, might 
hallucinations drive him to sudden uncontrollable im
pulses? 

A. It would be very likely, frequently does happen 
in these conditions." (R. 94) 

"Q. A person performs an unusual act under an 
active alcoholic hallucination. ~at would be the con
dition of that patient two hours after the act was com
mitted as regarp.s to hallucinat,ion? Would his halluci
nation be readily determined by a medical officer on a 
short examination? Would they be apparent? 

A. They might not be outwardly apparent two hours 
or IIX)re after, but he still might have hallucinations 
and.they were not in evidence, were not brought out 
upon questioning or observation where questioning or 
observing more closely hallucinations might have been 
detected, discovered." tR. 113) 

"Q. Should a man who suffers from those delusions 
be given some sort of mental treatment? 

A. Should he be given some? Well, probably not. 
He should ~e-- A man that is going to become deranged 
from drinking should be placed where he couldn't get 
alcohol, because he would be a definite menace, be a 
danger to others." (R. 101) 

Witness also testified that a person might be suffering from 
hallucinations of a particular kind and appear normal in all other 
respects, including his memory (R. 111). 

Accused was under 1'.ajor Mueller's innnediate observation for a 
period of nine days from November 20 to 28, 1935. Accused did not 
have any hallucinations when he was admitted to the hospital, during 
the time he was in the hospital, or on the date of his return to 
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duty, November 28, but when admitted to the hospital he was not 
entirely clear as to the motive which prompted him to commit the 
homicide; "However he became clear and had a good conception of the 
affair at the time he left the hospital". (R. 92,93,110,112,121,122) 
In the opinion of this witness accused's hallucinations were very 
vivid to him and were principally caused by his long and continued 
use of alcohol (R. 94,105,111). He was also of the opinion that 
accused became hallucinated on or about November 9, 1935, after he 
had stopped drinking, and had a definite mental condition at the 
time of the homicide to the extent that he did not know at that time 
the difference between right and wrong and was mentally irresponsibl~ 
for his actions (R. 94,102,107,112,123) Witness also partially 
ascribed the emotional dullness of accused to arteriosclerosis, 
which was very mild at present, but which might develop later (R. 93, 
102). If accused left alcohol alone, witness believed the halluci
nations would not return but if accused continued to use alcohol the 
hallucinations might return and "very likely" cause him to commit 
another crime, and that a man deranged from drinking alcohol should 
be put in a place where he could not obtain it (R. 96,101,120). 
Witness also thought accused sane at the trial, although it was 
possible for accused to be sane and still believe his past halluci
nations true (R. 93,101,110,lll,112) 

Witness did not believe accused was feigning, and testified 
that he based his opinion that accused was insane upon all the facts 
in the case, including accused's story in regard to the act of sodomy 
connnitted on him by Corporal Head, which "was one or the principal 
features" (R. 106-109,115). However, if certain of these features, 
such as the sodomy episode, turned out to be true instead or halluci
nations, his opinion as to the mental condition of accused at the 
time ot the homicide would remain unchanged (R. 105-106,109,110). 
Witness also did not regard accused's actions during the homicide in 
singling out Corporal Head as his victim, or his actions and state
ments to the first sergeant after the homicide, as being inconsistent 
with hallucinosis (R. 120,121). 

Witness further testified that the medical officer who had 
examined accused within two hours of the homicide was not called as 
a witness before the medical board, and that accused might have 
shown more definite manifestations if the medical board had conmenced 
its examination and observation of him sooner than eight d.ays after 
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the homicide (R. 117,118,121). Witness also stated. that all members 
of the board (three officers) agreed upon the findings, but that 
another medical board might reach contrary findings (R. 118). 

The testimony of the remaining witnesses appears in a summarized 
form on pages 10 to 13, inclusive, of the review of the assistant 
staff judge advocate. 'l'hese summaries are adopted by the Board of 
Review as a part of this opinion and are as follows: 

''Private first class John M. Neary, Company E, 31st 
Infantry, testified: That on a Saturday ir.ll!'.ediately after 
(October) payde.y he, in company wHh Corporal Head and 
Corporal Burchell, left Bstado Mayor to go to Corporal 
Burchell's shack; that while tt.ey were there accused and 
his woman crone there and they had some beer; that they 
then went to the shack in whtch hayes' woman lived and 
obtained a peck of gin (a little more than a q.ua.rt), 
which they drank in part; that accused was very drunk and 
most of the time was lying down on a straw mattress; that 
they had chicken soup to eat and that he does not remember 
whether Hayes got up and ate some or not; that he had never 
had any reason to oe offended at accused, whom he has known 
for about two years, ~he same length of time he had known 
Corporal Head; that relations between accused and Corporal 
Head were friendly and that he himself went about with 
Corporal Head •quite a bit;' (R. 126,130-132); that he 
never heard Corporal Head make any threats against accused 
and that if accused believed that on the night in question 
he heard one of the three, that is, the witness, Corporal 
Head or Private Dickerman, say in effect, 'Let's get him 
down and hit him over the head' or 'Let's send the squaw 
out and get some poison and poison his gin,' accused must 
have been imagining that the remark was said, witness stat
ing that no such remark was ever said; that witness had 
never heard Corporal Head say that he had •used' the ac
cused or words to that effect nor had he ever heard corporal 
Head make any remarks about accused being a 'binabay' 
(R. 127); that so far as he knew there was no Filipino in 
the shack at the time other than accused's woman, and in 
effect that the only possible place that anybody could be 
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without being seen was a very small room used by the 
woman's 'old man', which room he described as a 'little 
cubbyhole.' (R. 135). The extended cross-examination is 
not material as it was merely designed to shake the wit
ness's story and did not have that effect. 

Corporal Clarence E. Burchell, Company E, 31st 
Infantry, testified: That on the second of November he 
was out in Maypajo with Corporal Head and Private Neary 
and accused was there at that time; that he never heard 
Corporal Head or Private Neary make the remark, 'Hayes 
gets drunk we will hit him over the head,' nor had he 
ever made such a remark himself; that he had never heard 
Corporal Head say anything against accused nor accused say 
anything against Corporal Head and that they always seemed 
to be good friends; that he him.self was always friendly 
with them; that he had never known of any unnatural acts 
between accused and Corporal Head nor had he ever heard 
Corporal Head say that such an act had been conmitted; 
that he had never heard Corporal Head say anything to 
ridicule Hayes in any way (R. 136-138). 

Private Andrew Arroyo, 66th Service Squadron, .Air 
Corps, testified that he has known accused since June 17, 
1934; that accused was a heavy drinker and that during the 
periods he was drinking he was accustomed to sitting around 
on his bunk talking to himself; that witness did not know 
what he was talking about as his bunk was four or five bunks 
away from his; that one night when he came down from the 
squadroom he saw accused standing in the doorway of the 
sergeanta' room gesturing and carrying on an animated con
versation although witness could not distinguish the words; 
that witness in passing looked into the sergeants' room, 
which was merely screened from the hall, and saw to his 
surprise that there was no one inside; that accused was 
drunk; that he was not singing but was actually conversing, 
although there was no one with whom he could converse 
(R. 139-142). 

In rebuttal the prosecution ~alled Catalina Robias, 
who testified through an interperter that she knows accused 
and while they are not legally married they live together 
as wife and husband in M:typajo; that after payday in 
November accused brought three soldiers to her house and 
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they told her to buy something to eat; that among those 
present was Private Neary end another man whom they 
called 'Head' (R. 143,144). That while there she saw 
Corporal Head approach accused in a little room off the 
kitchen ~nd that Corporal Head was forcing accused to 
submit to an act of sodomy although accused resisted but 
that Corporal Read was too strong for him; that at the 
time the other soldiers, whom she described as being 
'half sober', were in another room used as a bedroom and 
directly adjoining the room in which Head was supposed to 
be forcing accused (R. 145-147). She further testified 
that she was in the kitchen at the time and that her son 
was with her, and explained her failure to tell her story 
during the investigation of the matter by the fact that 
she· was frightened when a member of the mili te.ry police 
crune to her home. She further testified she had never 
told accused about what she had seen (R. 147,148). 

Mr. John Hayes, a witness for the prosecution, 
twenty-three years of age, testified that he is a son 
of Catalina Robias; that he was at her house in November 
when accused brought three other soldiers there and that 

-when they came into the sale he left and went into the 
kitchen and was preparing a chicken which the s.oldiers 
were going to eat; that while he was in the kitchen he 
heard accused's voice say, 'No, don'tJ.ike that;• that 
at that time accused was in the room adjoining the 
kitchen 'with a fat guy;' that the other man was trying 
to get accused's pants down and the accused was trying to 
get away; that accused was squatting down and not lying 
on the floor; and the other man was trying to commit an 
act of sodon:w upon accused (R. 149,150); that at the time 
two soldiers were in the sale where he could see them by 
looking through the door; that witness wanted to go in 
and stop Hayes and the other man but his mother pulled 
him out, being scared; that the two soldiers in the 
sala were pretty drunk and looked like they were asleep 
(R. 151,152). 

Private Albert G. Dickerman, Company E, 31st Infantry, 
called by the defense, testified: that in November, the 
first Saturday·after (October) payday, he was in a shack 
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in Maypajo with Private Neary, Corporal Head, end 
accused; that they had chicken soup there that night; 
that there was a WOIOO.n in the shack but he did not 
see her son; that he and the others had several drinks 
or gin; that Corporal Head was never out of'his sight 
end that he did not see Corporal Head commit any unusual 
acts of any kind (R. 153-155); that he could not say 
that Corporal Head was 'exactly drunk:' nor •exactly 
sober;' that accused was likewise drunk:, as apparently 
the others were also; that accused was always within his 
sight end he saw no evidence of any irregular acts at 
that time; that he wrestled a little on the floor with 
Corporal Head but with nobody else and that there was 
no other wrestling around that afternoon (R. 155). 

First Lieutenant John H. Kane, 31st Infantry, 
assistant detense counsel, t~stified: That on two 
occasions he was present when Catalina Robias was 
interrogated, the first time accompanied by Captain 
Robel Johnson, the company commander, and the second 
time by Colonel Miller, the investigating officer; that 
the llQlTlail did not give any information whatever in regard 
to the alleged act of sodomy and when questioned speci
fically about it said, 'No, no, no,' and crossed herself 
several times; that l:te asked her the question four times 
that he remembers or and got the same answer (R. 158,159). 

5. Accused me.de an unsworn statement which in 
pertinent part is substantially as follows: That on 
Thursday (November 7, 1935) he marched off guard about a 
quarter after or half past twelve and went to the supply 
room but found it closed; that he then went upstairs and 
prepared for luncheon, then some time later drew some 
cigareta and sold them, with the proceeds purchasing gin; 
that he came back early that night to prepare for partici
pation in the guard of honor to-be turned out for the 
Vice President of the United States the next morning; that 
in the meantime he had some drinks in the city after 
leaving his shack in Maype.jo; that after arranging his 
equipment, etc., for the guard of honor he remarked, 
apparently to no one in particular, 'I guess I'll go over 
to the Walled City, get another drink and go to bed, if 
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no binabay stops me,' whereupon Corporal Head said, 
'What you care? You're a binabay yourself,' and added, 
'Anybody could prove that you were;' that accused wanted 
to fight Corporal Head but no fight took place; that 
accused went out and had a couple of drinks of gin; that 
after the guard of honor was dismissed the next day 
(November 8) he had some more drinks and then returned to 
barracks and the:tesaw Corporals Head and Burchell and 
Private Neary together and from what he could hear they 
were talking about putting him on the spot; that instead 
of going in to dinner he went out to Maypajo and asked 
the woman if there was any truth in what Corporal Head 
had said; that at first she said, 'No,' and then she 
said, 'Yes,' and finally she said, 'No;' that while he 
was there Corporal Head, Private Neary and Corporal 
Burchell ca.me and stood near the shack and he could hear 
them talking to the effect that they would smash accused's 
head with a bottle when he got drunk and also to the effect 
that they would get a couple bottles of gin and after he 
had finished one they would poison the other and people 
would think he had committed suicide; that then the three 
soldiers came into the shack and he asked Head what he was 
going to do and Head said, 'Let it drop,' and accused said 
that if Head would take everything back there would be 
nothing to it and added that he didn't 'believe it' and 
couldn't get any information at the shack and that nobody 
in the company seemed to know anything about it, to which 
remark Neary replied, 'No;' that later he went back to the 
city and was picked up by the first sergeant and given 
some fatigue; that that night being Friday (November 8) 
he was preparing for inspection the·following day and on 
checking up on his equipment found the anmunition which 
he had retained when he found the supply room closed and 
decided to clean it up and turn it in; that he was inter
rupted by excessive calls for fatigue, etc., and so put 
the stuff in the cleaning bag and forgot about it; that 
Saturday night (November 9) they had a celebration for 
the men who were sailing on the November transport and 
he drank several glasses of beer, going to bed a~out nine 
o'clock; that Sunday and Monday (November 10 and 11) he 
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stayed in quarters; that Tuesday (November 12) he got 
up at reveille and after the formation made his bed and 

. then had breakfast, which as he remembered consisted only 
of a cup of cortee and a little piece of toast; that he 
then returned to the squadroom and started to clean his 
equipment and was again called out on fatigue; that when 
that was finished he went into the latrine, where Corporal 
Head was shaving, and it seemed to him that every one 
quieted down as soon as he came in; that he washed his 
hands and went upstairs and took his rifle out of the 
rack and was cleaning it, for which purpose he dumped 
all the cleaning material out and the ammunition was 
with it; that he put the ammunition to one side, intending 
to turn it in before going to drill, and while cleaning 
his rifle he heard a lot of laughing behind him and turned 
and saw Corporal Head, Neary, Burchell, and some one else 
laughing; that he turned around and continued to clean 
his rifle and they continued to laugh and he turned again 
and it looked as though Corporal Head was pointing down at 
him and it looked as if he were sneering at him and after 
that accused remembers nothing (R. 160-165)." 

5. The proof summarized supra squarely presents the issue of the 
mental responsibility of accused at the time of the homicide. It 
therefore becomes necessary to examine the•evidence with the view of 
determining whether the prosecution met this issue and proved accused 
sane beyond a reasonable doubt. The court, which had the opportunity 
or observing the demeanor and the manner of testifying of each of the 
witnesses, including accused, while on the stand, unanimously by its 
verdict of gu.ilty found accused sane. The findings of the court 
have great weight with the Board. However, the Board will proceed 
independently to determine for itself the mental condition or accused. 

\ 

In arriving at its conclusion the Board will carefully weigh 
the findings of the medical board and the testimony of the medical 
witnesses in support thereof. This evidence may not be disregarded 
recklessly or capriciously. However, it was not binding upon the 
court, nor is it binding upon the Board as there is other evidence, 
including the testimony of a medical officer, which sheds light upon 
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the mental condition of accused at the time of the homicide and 
negatives several of the basic premises of the medical board and 
witnesses in support thereof. CM 116694, ~; CM 124243, Hochberg; 
CM 128252, '"Heppberger; CM 130448, nn_; United States v. Chisholm, 
149 Fed. 284, 287, 289; id. 153 Fed. 808, 813, 814; United States v. 
Harriman, 4 Fed. Supp. 186, 188. 

6. The contention that accused was insane rests primarily upon 
the findi~s of the medical board as supplemented by the testimony 
of' two of its members, Majors Kenner and Mueller, who were called as 
witnesses before the court. The grounds for the findings of the 
medical board are set out supra, together with a brief sumnary of 
the testimony of these two officers, and will not be repeated here. 
Other evidence as to the insanity of accused consisted of the 
spontaneous exclamation of Corporal Bouldin at the time or the 
homicide that accused was "crazy" and Sergeant Loader's testimony 
that accused appeared to have a "kind of a blank expression on his 
race" at the time of his surrender. There is also for consideration 
the unsworn statement of accused ma.de at the trial end the testimony 
of Corporal Burchell and Private Neary to the effect that certain 
threats, which accused related as having been ma.de on November 8 in 
their presence, had not occurred as far as they knew. 

The exclamation of Corporal Bouldin and the testimony or Sergeant 
Loader as to the appearance of accused at the,time of his surrender 
are'not regarded by the Board of Review as being particularly signifi
cant, in view of the circumstances under which Corporal Bouldin made 
the exclanntion and Sergeant loader's other testimony that accused 
appeared very calm and perfectly normal in every other way. 

Accused's statement at the trial is deserving of some attention. 
Major Mueller testified that when accused was admitted to the hospital 
he was not ent1rely clear as to the motive which prompted him to 
commit the crime, but that he became clear e.nd·had a good conception 
of the affair at the time he le~ ~he hospital. Yet at the trial 
accused recited the same story which he had told N'ajor Mueller when 
admitted to the hospital. Major k'Ueller also testified that acc-wied 
was sane at the trial, but that it was still possible for him to 
believe his past hallucinations true. It is not understood how ac
cused could have had a. clear conception of the affair when he le~ 
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the hospital, be sane at the trial, and yet relate a story at the 
trial which he must have known was not true if he had had a clear 
conception of the affair when he le~ the hospital. The only 
explanation is that accused either "stuck to his story" or intended 
to relate to the court what he had believed at the time he committed 
the homicide. 

Another feature of accused's statement to the court is that 
which relates to threats made against him on November a, when he wae 
with deceased, Corporal Burchell and Private Neary (accused, R. 162,163). 
Corporal Burchell and Private Neary both denied that they ever heard 
the threats in question (Burchell, R. 136; Neary, R. 127). However, 
their testimony is not very convincing as it appears that they made 
these statements in response to questions concerning November 2 
(Burchell, R. 136-138; Neary, R. 126,127). 

7. It was. the contention-of the defense that at the time of the 
homicide accused "was suffering from a mental derangement, marking 
him as temporarily abnormal, to wit, a transient, acute alcoholic 
hallucinosis", complicated by arteriosclerosis, generalized, moderately 
severe. The latter physical ailment may be dismissed with the remark 
that eV&ll the medical witnesses for the defense placed little, i:t' any, 
reliance upon it as a cause or accused's derangement. The board o:t' 
medical officers consisted o:t' tlu-ee officers, Major A. w. Kenner, a 
medical officer o:t' prac!ically nineteen years' service, who was without 
any special training in mental diseases, Major w. D. Ji.tleller, a medical 
officer with over thirty-five years' experience in civil life and in 
the Arrq, especially qualified in mental diseases, and Captain w. w. 
Nichols, a medical officer with little over three years' service and 
apparently no special training in mental diseases. From the evidence 
it appears that accused was under the irm:nediate observation of Major 
Mueller, although observed occasionally by Major Kenner. There is no 
evidence as to the part taken by Captain w. w. Nichols other than 
that he agreed to the findings or the medical board. Under these 
circumstances it is only reasonable to presume that the report or 
the medical board primarily' reflects the views or Major MUeller, and 
that this report and Major Mueller's testimony may be considered 
together. 

The grounds for the findings or the medical board have been set 
forth supra 1n this opinion, and the first ground, arteriosclerosis, 
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already disposed of. The second ground was the past history of accused 
as related by him. It is enough to sa:y in regard to this that it may 
or may not have been true. Accused was a&nittedly sane at the time 
of his admission to the hospital and must have realized why he was 
there. For him to present his past history in a light most favorable 
to him was only natural. The third ground was accused's reasons for 
having committed the crime, which were regarded by Major Mueller as 
hallucinations. One of the principal so-called hallucinations was 
the one in regard to the act of sodomy committed upon accused by the 
deceased. Major Mueller admitted this to be the case at the trial. 
Its importance is further emphasized because sexual perversion appears 
to be one of the chief characteristics of persons afflicted with· 
alcoholic hallucinations. 

The testimony as to th~ commission of the crime of sodomy upon 
the accused on November 2, 1935, is conflicting. Corporal Burchell 
testified that he was out at Ma.ypajo, the locality in which accused's 
shack was located, on November 2 with accused, deceased, and Private 
Neary. He was asked questions concerning conversations which occurred, 
according to accused's unsworn statement on November 8. However, he 
denied knowing anything about any unnatural acts between accused and 
deceased. (Burchell, R. 136-137; accused, R. 162) On cross-examination 
Corporal Burchell admitted that in fact he was not even at accused's 
shack the afternoon in question (Burchell, R. 138). What he meant 
is not clear, but from the testimony of the other soldier witnesses 
who were present on November 2 Corporal Burchell was not at the shack 
of accused at the time the alleged act of sodomy was committed. 

Private Neary testified that he was out at accused's shack on 
the Saturday after pay da:y (November 2) with accused, deceased, and 
Private Dickerman, and did not see any unnatural sexual acts between 
accused e.nd the deceased. According to this witness, accused was 
drunk on the evening of November 2, while the rest of them, that is, 
deceased, Dickerman, and himself, were sober but had drunk some beer 
and gin. (Neary, R. 126-127,130,131) 

Private Dickerman testified that on the first saturday after pay 
day (November 2) he went out to the shack of accused, where he found 
accused, deceased, and Private Neary. He also testified that accused's 
"aqua•" was there but that he did not see her son. This witness also 
denied having seen any unnatural sexual crime committed by deceased 
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upon accused, but aQ~itted that all of them he.d been drinking to a 
certain extent. (Dickerman, R. 153-157) 

Catalina Robias, the "squaw" of accused, testified that the 
soldiers were "half sober", and her son, "John Hayes", testified that 
they were "pretty drunk". These two latter witnesses also gave 
testimony to the effect that the cri~e of sodomy had actually been 
co~tted upon accused by the deceased. There is evidence to the 
effect that upon a previous occasion Catalina Robias had denied that 
the act had been conn:nitted, but the testimony of her son was unimpeached. 

- On the whole, the Board of Reviev1 is inclined to the belief that the 
crime was in fact committed. (Robias, A. 143-148; Hayes, R. 149-153; 
Kane, R. 158,159) 

Another "feature" was the grinning and pointing of the deceased, 
which ~recipit~ted the homicide. The evidence shows that the deceased 
wa~.talking to a fellow soldier and struggling to set into his fatigue 
blouse about fifty feet from accused. It seems that even a sane nan 
with a guilty conscience observing these maneuvers might think that 
he was the topic of the conversation. 

The fourth ground was tne statement of accused to the effect that 
he had no recollection of the actual shooting. In the face of the 
actions and statements of accused this challenges belief. Accused 
arose an hour or so before reveille, located his rifle in the racks, 
secured his rifle before most of the other men, deliberately aimed it 
at the deceased, shouted to the soldiers in between to "Get out of the 
way", waited until his line of sight was clear, deliberately fired 
three shots at deceased, two a~er deceased was on the floor, over
heard Corporal Bouldin shout to the first sergeant to "get a gun", 
walked down the stairs and stated as he approached the first sergeant, 
"You don't need no pistol. It is all over vrith", inquired of the 
guards en route to the guardhouse if Corporal Head was dead and expressed 
satisfaction on hearing that he was probably dead, adding "He wasn't 
going to make no punk out of me and get away with it". 

The fifth ground was the statements made by accused en route to 
the guardhouse. If the act 01' sodomy was actually comnitted, these 
statements lose all significance as hallucinations. The sixth ground 
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was the unsworn statements of soldiers who had known accused for 
sometime. It must be observed here that these statements were not 
under oath or subject to cross-examination by the prosecution, except 
in the case of Private 1st Class A:rroyo, who was called as a witness 
at the trial. In his case it appears that before the medical board 
he stated that several days before the homicide he overheard accused 
carrying on an animated conversation with an imaginary person, no 
statement being made as to the sobriety of accused at that time. In 
his testimony before the court, however, this witness testified 
accused was drunk at the time. (R. 142) If muttering and carrying 
on a conversation with imaginary persons while drunk is a cogent 
characteristic of persons who may at any mome~t become violently 
insane, there are many such persons at large whQ should be locked up. 
The belief that accused had stopped drinking several days before the 
homicide was apparently founded on several statements by the soldiers 
who appeared before the medical board to the effect that accused 
"stayed in at night and apparently had stopped drinking", "seemingly 
had stopped drinking", and the statements of accused himself. It also 
appears that accused was in fact sober on the morning of the homicide. 

The fact that 1.iajor Mueller, when questioned on cross-examination 
as to what his opinion would be if certain of the premises set forth 
in the report of the medical board were not in fact true, stated tblt 
his opinion would remain unchanged, has been carefully considered by 
the Board. '11he positiveness of Major Mueller's testimony does not, 
in the opinion of the Board, cure the defects in his original premise. 

a. A great deal of the prosecution's evidence which tended to 
establish the sanity of accused at the time of the homicide has been 
referred to in connection with the analysis of the testimony for the 
defense, and will not be reiterated here. ,rt is enough to say that 
the Board not only regards this testimony as impeaching the findings 
of the medical board, but also as affirmative proof -of accused'·s 
sanity and motive for the conmission of the homicide. In addition 
to this evidence, which showed accused acted in a normal manner 
immediately before, during, and a~er the homicide, there is for con
sideration the evidence tending to show accused obtained the ammunition 
which he used in the homicide while on guard l~ovember 6, 1935. It 
will be observed that this date antedates the one upon which accused 
is supposed to have stopped drinking and becarae hallucinated, November 9, 
and was after the date upon which the act of sodoley' was alleged to 
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have taken place, November 2. Consideration must be given also to 
the opinion or Captain Armin w. Leuschner, a medical officer of 
IOOre than five years' experience, who examined accused within two 
hours of the homicide and found him sane. It also appears that 
Colonel ,1. Lee Hart, a medical officer of more than twenty-seven 
years' service, also must have believed accused sane, as he was a 
member of the court and the vote was unanimously for the death penalty. 

The Board assumes without deciding that in a proper case a person 
may be so afflicted with alcoholic hallucinations as to be mentally 
incapable of distinguishing right from wrong and adhering to the right. 
But the Board is of the opinion that in this case the evidence for the 
prosecution not only negatived several of the major premises upon 
which the report of the medical board was based, but affirmatively 
proved beyond a reasonable doubt that accused was so far free fron 
mental defect, disease, or derangement as to be able, concerning the 
particular act charged, both to distinguish right from wrong and to 
adhere to the right. 

9. Two matters appear in the record which impress the Board as 
requiring remark. The first is the fact that the trial jud.ge advocate 
read to the court, end distributed to the members of the court, 
mimeographed copies of the following quotation from Clark's Handbook 
of Criminal Law: 

"Page 67. - Partial Insanity -- Insane Delusions. -
'Another answer of the judges to the House of Lords, e~er 
the McNaghten Case, was in reply to the question whether 
a person would be excused if he shoulu con:n:nit an offense 
under and in consequence of an insane delusion as to 
existing facts. The answer was, in substance, that if a 
person is laboring under a partial delusion, not being in 
other respects insane, he must be considered in the same 
situation as to responsibility as if the facts in respect 
to which the delusion exists were real; that if, for 
example, a person, under the i~fluence of his delusion, 
supposes another man to be in the act of taking his life, 
and he kills that man, as he supposes, in self-defense, he 
would be exempt from punishment, but if his delusion was 
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that the deceased had inflicted a serious injury to 
his character end fortune, and he killed him in revenge 
for such supposed injury, he would be liable to :punish
ment. This rule has been generally followed, both in 
England and in this country, but has been severely 
criticized. It is necessary, however, to understand 
what the law means by an insane delusion. 'l'he delusion 
must be mental, and not moral; that is, it must not arise 
from moral degradation or passion, as this is mere moral 
insanity. There must be an actual delusion, and it is 
also necessary that the act shall be immediately con
nected with the delusion. If a person knows all the 
facts as to which he acts, he is not exempt, and it is 
imnaterial that he has an insane delusion as to other 
facts. Another essential is that the delusion must not 
be the result of negligence. If a person has the oppor
tunity, and has sufficient reason, to correct a delusion, 
and, instead of doing so, continues to nourish it, he is 
responsible. Mere false judgment does not amount to an 
insane delusion, nor do erroneous opinions on questions 
of religion or politics.'" (R. 103-105) 

Without passing upon the correctness of the above quotation, 
the Board of Review is of opinion that it in no way prejudiced any 
substantial right of accused. The major portion of the mimeogr1J.ph 
in question consists of quotations from the V.anual for Courts-I.'.artial, 
which included the rule as to insanity followed in courts-martial. 
It is not to be presumed that a court composed of officers of long 
experience and high rank would reject the law as set forth in the 
Manual for Courts-Martial and adopt that published in a textbook 
concerning which they probably had little, if any, knowledge. 

The second point pertains to the statements of the defense counsel 
ma.de in court to the effect that in his opinion accused was insane 
at the trial (R. 160) • At the trial Major Mueller testified that, 
as far as he knew, accused was not insane (R. 111,112). On January 
24, 1936, accused was again examined by Via.jors Kenner and Mueller, 
who reached the following findings: 

"l. That at the time of his trial by General court 
Martial, Private Michael J._Hayes was not suffering from 
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any gross mental disease or abnormality and was mentally 
capable of communicating intelligently with his counsel, 
of understanding the nature of the proceedings and of 
doing the things necessary for an adequate presentation 
of his defense. 

2. That at the present time Private It.ichael J. Hayes 
presents no evidence of mental derangement marking him 
as abnormal mentally and that he is capable of communi
cating intelligently with his counsel, of understanding 
the nature of the proceedings of the General court 1.:artial, 
and of doing those things necessary for an adequate pre
sentation of his defense." (P. 3, report of board of 
officers dated Jan. 24, vol. I of record of trial) 

10. The Board, in considering the record of trial, has given 
careful consideration to the brief submitted in behalf of the accused 
by Messrs. James B. Hogan and Michael J. Lane, Washington, n. c., 
attorneys for the accused. 

11. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were conmitted during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings of guilty and the sentence. 
However, in view of all the circumstances connected with the case, 
the reconmendation of the reviewing authority, that the President 
conmute the sentence to dishonorable discharge, forfeiture of all pay 
and allowances due or to become due, and confinement at hard labor 
for the term of the soldier's natural life, is concurred in. The 
death penalty is authorized by the 92d Article of :far. 

J\ldge Advocate. 

~JX+,J,-...u1..._·....... ..........._~~~-' Judge Advocate.~~--_.... 

To The Judge Advocate General. 



WAR DEPARTMENT(82) 
In the Office of The J'udge Advocate General 

Washington, D. c. 

Boe.rd of ReTiew 
CM 204790 

UNITED STATES ) PHILIPPINE DEPAR'INENT 
) 

v. ) 
) 

Trial by G.C.M., convened at 
Dlnila, P. I., J'anua.ry 16, 

Private MICHAEL J'. HAYES ) 1936. To be hanged by the 
(R-905176), Company E, ) neck until dead. 
31st Infantry. ) 

Mt!:MORANOOM bf SMITH; L.M., J'udge Advocate. 

l. :For reasons hereinafter indicated, I cannot concur with 
the :majorit7 ~f the Board of Review in its opinion that the record 
of trial in the case of the soldier named above is legally sufficient 
to support the findings of guilt7 and t~ sentence. 

2. Th• accused was tried upon the following charge and speci
ficaU~ 

CHARGE: Violation of the 92d .Article of War•
• 

Specification: In that Private Michael J'. Hayes, 
Company E, 31st Infantry', did, ai Manila, P. I., 
on or about November 12, 1935, with malice afore
thought, willfully, deliberately, felonioual.7, 
unlawfully, and w1th premeditation, kill one 
Corporal Heney c. Head, Comp8l17 :E, 31st Infantry', 
a human being, by shooting him w1 th a rifle. 

·He entered no plea, his counsel stating that •at thia ti:ma• 
accused did not desire to make a plea and requesting that the eourt 
direct that a plea of not guilty be entered. There being no objection. 
the court ordered that the plea of not guilty be entered. He na found 
guilty or the charge and specification. No evidence of previous con
victions was introduced. He was sentenced to be hanged by the neck 
until dead. The reviewing authority approved the sentence with the 
recommendation that the President ~onmute it to dishonorable discharge, 
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forfeiture ot all pa7 and allowances due or to become due, end con
finement at hard labor tor the term or the soldier's natural lire, 
and forwardld the record or trial tor action under the 48th Article 
or War. 

3. The evidence in the record is satisfactorily summarized in 
the excellent review of the assistant start judge advocate. -This 
summary ia,adopted tor the purpoaea or this memorandum, and 1s as 
tollon: 

"2. Private J'emes H. McNabb, Company E, 31st Infantry, 
testifi.ed: That about 5:30 of the morning or November 12, 
1935, he arose tor the purpose of going to the latrine; that 
reveille 'had not yet been sounded (R. 21, 23); that he stepped 
a few pe.ces to the bunk of another soldier to obtain a match 
for the purpose of lighting a cigaret; that while there he 
happened to glance around and saw accused standing by the 
rifle re.eke with a lighted match, apparently looking at the 
rifles as if to examine the serial numbers (R. 21, 22, 24-26); 
that he did not pay any particular attention to the matter at 
the time (R. 25); that accused was recognizable as the light 
from the match was reflected on his race (R. 22). 

Corporal Tom w. Bouldin, Company E, 31st Infantry, testified: 
That about seven o'clock in the morning he and Corporal Burkett 
went upstairs in the barracks in Company E ~quadroom tor the 
purpose of obtaining their rifles prior to drill (R. 27); that 
he stopped at his bed to get something and then as he proceeded 
toward the rifle rack he heard some one cry, 'Get 9ut of the 
way,' looked up to see who it was and saw accused standing in 
the aisle with.his rifle to his shoulder; that accused appeared 
to be taking deliberate aim at some person or object; that 
almost immediately as witness looked up and saw accused accused 
fired a shot from the rifle and Corporal Head, who was standing 
forty-five or fifty feet away, partially facing accused, en
gaged in putting on a fatigue blouse, tell (R. 27-29, 31, 34); 
that witness ordered the men to get out of quarters, stating 
that the man was crazy, and that all the men in the room, 
probably twenty or more, inmediately left, including the witness 
(R. 28, 29, 32, 34-36); that witness, when he reached the ground 
floor, called to Sergeant Loader, the first sergeant or the 
company, to get a gun, stating that accused had just shoi 
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Corporal Head; that witness and sergeant Diskin went to the 
supply room to obtain a gun; that at that time accused came 
down the stairs alone with a rifle in his hand; that accused 
surrendered the rifle to the first sergeant; that he. did not 
hear accused make any remarks at the time; that while he was 
on his way downstairs he heard two more shots fired (R. 29-31). 
Upon cross-examination he stated that he could not state 
definitely that accused was aiming at Corporal Head (R. 31); 
that ~e had known both accused and Corporal Head for approxi
mately a year; that they appeared to be on friendly terms and 
talked together while in the company; and that he had neTer 
heard or seen anything to indicate that there was any trouble 
or 111 feeling between them (R. 32, 33). In elaboration of 
his account of the shooting witness stated that several men 
were :1:n the near vicinity of corporal Head when the shot was 
fired but that all of them ran out of the way when accused 
called out to the men; that Corporal Head apparently was 
struggling to free his arm, which seemed to be caught in the 
sleeve of the blouse, and did not look up toward accused as 
the others did (R. 28,31,34-36-38). 

Private Edward J. Bohanan, company E, 31st Infantry, testi
fied: That about seven o'clock on the morning of November 12 
he heard accused call out, 'Get out of the way;' that he saw 
accused with a service rifle at his shoulder taking aim in the 
direction of Corporal Head, who was standing about fifteen 79.rds 
away from accused (R. 39-41, 43, 45, 46)! that a couple of 
seconds after calling out the warning accused fired a ~hot and 
then took a step forward while reloading the rifle; that as the 
shot was fired Corporal Head started to tall and at the aeme 
time witness left the room; that after seeing the first shot 
fired he he~rd two more shots fired; that when he first saw 
accused pointing the rifle he did not think that the rifle was 
loa4ed (R- 40, 42, 43). Upon cross-examination witness re
iterated that accused was aiming deliberately at Corporal Head 
prior to firing the first shot (R. 44). witness stated that 
he knew of no reason why accused should have killed Corporal 
Heed; that he, the witness, had never noticed accused particu
larly around the company and does not know whether accused was 
accustomed to drink much; and that so tar as he knew accused 
and Corporal Head were on friendly terms (R. 44-46). 

Private James l.. Keffer, jr., Company E, 31st Infantry, 
testified: That about seven o'clock of the morning of November 
12, 1935, he was standing by his footlocker in the squadroom 
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of Company E and that Corporal Head was directly in front of 
him, talking to Corporal Burchell, who was between Corporal 
Head and accused; that he heard accused call out, 'Look out. 
Get out ot the way' (R. 48). At that time accused had the 
butt of a service rifle against his shoulder and the piece 
was pointed directly at Corporal Head. At accused's warning 
call Corporal Burchell did get out or the way and accused then 
fired a ehot, apparently taking deliberate aim at Corporal Head; 
he then reloaded the rifle as he stepped forward, without re
moving it from his shoulder, and tired another shot, the muzzle 
being lowered at the time, and then fi~ed a third shot which 
witness did not see fired; that the second shot was aimed at 
Corporal Head, who was then lying on the floor on his back; that 
when the second shot was fired witness left the room (R. 49-51); 
that in so fer a~ he knew accuse~ and Corporal Head were on 
friendly terms; that accused was accustomed to drinking 'very 
much' 'Maybe three days a week' and that this was particularly 
noticeable after payday; that at such times he appeared very 
stupid on the parade ground but seemed normal to w1 tness, ap
pearing to be neither drunk nor eober but just a little bit 
dull and stupid (R. 54). 

First Sergeant Monroe D. Loader, Company E, 31st Infantry, 
testified: That about seven o'clock on the morning of November 
12, 1935, he was in the orderly room of Company E and he heard 
what he thought to be shots tired in the squad.room; that he 
went out or the orderly room to the porch and as he arrived 
there met Corporal Bouldin, who told him that accused had shot 
Corporal Head; that he instructed the supply sergeant to get a 
pistol, and while he was waiting tor the pistol accused came 
down the squadroom stairs with his rifle at trail and the bolt 
opened, saying, 'You don't need no pistol. It is all over with;' 
that witness reached tor the ritle and accused surrendered it 
without resistance (R. 57-59); that witness examined the rifle 
and found the bolt open and with no cartridges in the rifle but 
with the bore powder-fouled, indicating that the rifle had been 
recently tired; that witness placed accused under the charge ot 
the supply sergeant••• (R. 59, 60, 8). Witness stated that 
he observed accused closely when he came down the stairs and 
particularl7 when he was near enough ao that he could reach tor 
the ritle and that accused, whom he had seen under the influence 
ot liquor, appeared to be very calm, completely sober, and 
perfectly norma.~ in ever7 respect except that 'he had a kind 
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of a ble.nk expression on his face. As accused ce.me down 
the stairs he was mumbling but witness could not understand 
what he was saying except that he did distinguish the word 
•rat• (R. 60, 63-65). Witness further testified that to the 
best of his knowledge accused and Head were on friendly terms 
at all times (R. 61). 

Private first class Barrr H.Perton, Medical Department, 
Post of Manila, testified: That he knew Corporal Henrr Head, 
Company E, 31st Infantrr; that on the morning of November 12, 
1935, while he was on duty in the dispensarr at Estado Mayor 
he was called over to E Company and taken up to the barracks 
of Company E and saw Corporal Head on the floor; that he exam
ined Corporal Head and felt his pulse and there was no pulse 
and that Corporal Head was dead; that after examining the 
body he had a litter brought in and the body was taken doWD 
and put on an ambulance from Sternberg General Hospital (R. 10,11). 

Private J'oseph H. J'hilips, Medical Department, Sternberg 
General Hospital, testified: That on the morning of November 12, 
193~, while he n.a on duty in the receiTing office of Sternberg 
General Hospital h• waa detailed to go to Company E, 31st In
fantrr, for a patient; that he went there with the ambulance 
and there we.a a patient already on a litter; that aome men of 
Company I carried the litter doWD to the ambulance and put it 
in the ambulance; that the patient, whom he heard later waa 
Corporal Bead, had blood on him where he had been shot; that 
he took the body to Sternberg General Hospital and took it 
atraight to the operating room; and that shortly thereafter 
Captain Plew, of the Medical Corps, came there to examine it 
(R. 11-13). 

Captain Ralph v. Plew, Medical Corps, testified: That a 
little before seven o'clock on the morning of.November 12, 
193~, he was called to Sternberg General Hospital to receive 

.a patient and that upon his arrival at the hospital he did see 
a body, identified to him by one or the privates on the ambu
lance aa Corporal Head; that he examined the patient and found 
him dead, there being no beating of the heart and no breathing; 
that upon examining the body he :round aeveral gunahot wound1, 
one wound that entered at the chin and went upward into the 
left frontal region of the skull near the eye, another wound 
which entered the right hypochondriac and went into the liver 
and lung, and a third wound which paued through the right 
ahoulder and right chest and showed that the bullet went out 
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the back (R. 13, 14); that the first two wounds described 
indicated that the course of the bullets was roughly from the 
direction of Corporal Head's feet toward his head and the third 
one indicated almost an opposite direction; that in his opinion 
the third wound described was received first and knocked 
Corporal Head down and the other two were fired as he lay on 
the floor (R. 14, 15). 

Major Samuel D. Avery, Medical Corps, testified: That on the 
morning of November 12, 1935, he performed an autopsy on a body 
labeled with Corporal Head's name. He read to the court the 
protocol of that autopsy, which, of course, is expressed in 
technical terms. It may be briefly described as confirnling the 
testimony of Captain Plew as to the presence and direction of 
three gunshot wounds. He testified that he recovered one bullet 
from the body but did not attempt to recover the only other one 
in the body because of the resulting mutilation of the face 
should he remove the bullet. He further testified that in his 
opinion any one of the three wounds would probably have proved 
fatal and that the wound which entered through the arm and 
axillary was probably inflicted first, knocking Corporal Head 
down; that from the course or the bullets it is probable that 
the other two wounds were inflicted upon Corporal Head while he 
was lying on his back; and that the three wounds, in his opinion, 
were inflicted approxiIDB.tely at the seme time (R. 15-18). 

Captain Robel A. Johnson, 31st Infantry, testified: That o~ 
November 12, 193~, he was comme.nding officer of Company E, 31st 
Infantry; that on that morning after an autopsy had been per
formed upon a body at the ll¥)rgue he examined the body and 
identified it as Corporal Head. He read to the court extracts 
from the morning report of Company E for November 12, 1935, 
containing an entry, 'Corporal Head, duty to died.' (R. 19, 20). 

Sergeant John Zmuidina, Company E, 31st Infantry, and Corporal 
John Walker, Company E, 31st Infantry, testified, the first 
witness that shortly before seven o'clock on the morning of 
November 12 he heard a couple of shots fired, walked out on the 
porch and saw accused in custody of two noncommissioned officers, 
First Sergeant Loader holding a rifle which be subsequently 
turned in and which the company records show to be one that 
had been issued to accused on March 16, 1934, e.nd the second 
testified that on November 12, 1935, he was noncommissioned 
officer in charge of quarters and that on that morning approxi
mately a quarter to seven he unlocked the arms racks, which up 
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to that hour were locked. The testimony, being 1mirnportant, 
is not given in further detail (R. 72, 76). 

Sergeant Evert L. Huitt, Company E, 31st Infantry, testified 
that on the morning of November 12, 1935, he, in company with 
one Private Stevens, was detailed to take accused to the 
guardhouse tor confinement; that on the way to the guardhouse 
accused gave him a round ot aillllunition, which was similar to 
a cartridge shown witness in court (but not described); that 
on the way to the guardhouse accused asked the question, 'Is 
he dead?' and Ul)On being told that witness was afraid that the 
man was dead accused remarked that he hoped so, 'that he didn't 
deserve to live.' The next words accused uttere~ were, 'Re 
wasn't going to make no punk out of me and get awe.y with it,' 
and as a result of a ouestion as to what he meant by that 
witness aaid that accused told him that he was drunk in bed 
out in his shack and that Corporal Head came into the shack, 
got into bed and had intercourse with him while accused's 'squaw' 
stood by and watched him. Witness further testified that accused 
at the time was neither agitated nor nervous but was calm and 
collected (R. ?7-81). 

Private George Stevens, Company E, 31st Infantry, testified 
that on the morning of November 12, 1935, he was detailed to 
assist Sergeant Huitt to take accused to the guardhouse for con
finement; that on the way to the guardhouse Sergeant Huitt and 
accused had a conversation, into which witness did not enter; 
that the first thing he heard accused say was, 'Punk •. He won't 
make a punk out of anybody else;' that at the time accused was 
not talking to anyone but was apparently walking along talking 
to himself; that accused then asked Sergeant Huitt, 'Did I kill 
him?' and Sergeant Huitt said, 'I am afraid you did;' that 
accused then said, 'I hope so. He wasn't fit to live,' where
upon Sergeant Huitt asked him what the trouble was and accused 
said he had been out to his shack and drinking and Corporal Head 
had had intercourse with him with a 'squaw' looking on; that 
there was no attempt ma.de by Sergeant Huitt to get any infor
mation from Hayes, he merely asking him what was the trouble, 
and that that question was asked after accused had started the 
conversation (R. 83, 84). 

Captain .Armin W. Leuschner, Medical corps, testified that 
about eight o'clock on the morning of November 12, 1935, he 
was called upon to examine accused •as to his sobriety;' that 
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he spent about ten minutes in the examination and formed 
the opinion that at that time accused was sober and in the 
possession of all his mental faculties (R. 85, 86). 

All witnesses testified that accused at the time or the 
killing appeared to be sober•••*••**•••*•*• 

3. The foregoing is the substance or the testimony bearing 
upon the facts or the killing and accused's conversations in 
connection therewith given by the witnesses on direct and cross
examination while the prosecution was presenting its case in 
chief. In addition, the method or handling guard ammunition 
was developed at great length, presumably in connection with 
the element or premeditation. It was shown by the evidence, 
which need not be set forth in detail, that members of Company 
E going on guard :received their ammunition from the company 
supply sergeant or the company me~anic and that they were 
supposed to turn it back when they marched orr guard. The pro
cedure was as follows: When the men were preparing to form 
for guard they went into the supply room, received a clip con
taining five cartridges of ball ammunition, and a check was 
made by the supply sergeant or the company mechanic against 
aach man's name, indicating that he bad received the ammunition. 
Upon marching off guard the following day the men were supposed 
to report to the supply robm and turn in the ammunition, either 
to the supply sergeant or the company mechanic, at which time 
their names were checked off, indicating that the e.mmunition 
issued had been returned. On November 6, 1935, accused, with 
some nine or ten other men or Company E, was detailed tor guard 
duty to supplement the guard furnished by Company Hor the same 
regiment. There is no direct evidence that accused obtained 
any ammunition, but the circumstantial evidence indicates that 
he did, and be himself substantially states he did (R. 161, 163). 
When the men or that detail marched off guard the following day 
neither the eupply sergeant nor the company mechanic were aTail
able and the result was that the ammunition was turned in by 
the men from time to time thereafter, some or it by voluntarv 
action of the particular man who had the 8lIJIIlunition and in a. 
least two instances because the company mechanic went to look 
for the men whose names had not been checked orr, there being 
a shortage or emmunition for the next guard the company would 
furnish. No records were produced and presumably none were 
available. The system or issuing and receiving ammunition 
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was loose, as it involved issue in the individual companies 
instead of at the guardhouse, and no adequate method we.a 
adopted to insure that the ammunition would be turned in 
when the guard detail marched ort guard. 

4. The sole reliance of the defense was upon the prose
cution that at the time or the killing accused we.a in such 
mental condition, due to an alcoholic hallucinosh, that he 
was not mentally responsible tor his act. Stated in another 
way, it may be said that the defense relied upon the proposition 
that accused, at the time of the killing and for a few days 
before, was temporarily insane, using the word insane in the 
popular sense. Accused called as witnesses two members of the 
bo~rd or medical officers which had examined accused to determine 
his mental condition prior to trial. In order to make their 
testimony intelligible it is necessary to set forth a sumznary 
of the statements made to the medical board by various enlisted 
men in the company or which accused was a member. With one 
exception, none of the witnesses who gave evidence before the 
medical board were called as witnesses by the defense, defense 
apparently relying upon the fact that their testimony as given 
to the board of medical officers would be read in court, as it 
actually was read, for the consideration or the court. Two of 
such witnesses were called by the prosecution and testified 
substantially to the same effect as t•ey did to the medical 
board. 

Private first class John c. Keyser, Company E, 31st Infantry, 
testified before the board or medical officers: That he had 
known Private Hayes about eleven months. Re·slept in the same 
squadroom, across the aisle. That he was practically always 
under the influence of alcohol, although able to turn out for 
format~ons. About November 9th, he noticed that Private Hayes 
kept more to himself and seemed moody and brooding. He did not 
seem to be on bad terms with any one in the organization. On 
the morning of the tragedy.he saw Hayes sitting on his bunk 
with the rifle nearby. He left the squadroom end a few minutes 
later heard the shots, then saw F..ayes descend the stairway, go 
to the supply sergeant and hand him his rifle (Ex. A, p. 3). 

Private first class Andrew Arrogo, Company E, 31st Infantry, 
testified before the boerd of medical officers: Re has known 
Private Payes for one and one half years. Slept two bunks 
awey. Drank most of the time--had to have liquor. That about 
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two or three nights before the accident he heard Hayes carry
ing on an animated conversation with an imaginary person in 
the room of a N.c.o., but on investigation found the room empty. 
That Hayes seemed excited a few days before the accident; he 
seemed to keep to himself, seemed worried and moody (Ex. A, 
p. 3,4). 

Private first class Joseph F. Levy, Company E, 31st Infantry, 
testified before the board of medical officers: That he has 
known Private Hayes for thirteen months. Sleeps next to him 
and in the same squad. That he was usually under the influence 
of alcohol--muttered to himself when drinking. Actions unusual 
a few days before the accident because he stayed in at night 
and apparently had stopped drinking. He seemed moody and 
worried. On good terms with the deceased. Private F..ayes carried 
on conversations with unseen individuals often when drunk and 
occasionally when sober. Usually bege.n drinking on payday and 
continued for ten days, then as opportunity offered (Ex. A, p. 4}. 

Private Thomas Hadley, Company E, 31st Infantry, testified 
before the board of medical officers: That he has known Private 
Hayes about four months, has been in the same squa.droom and sleepe 
one bed removed from him. That in his opinion Hayes was a drunkard, 
being usually under the influence of alcohol. That he was a quiet 
drunkard. That Private Hayes' conduct was unusual a few days 
before the tragedy because he seemingly had stopped drinking. 
That when he had been drinking he would ait on his bunk and i:nutter 
to himself. Seemed to be talking to his squaw about money. That 
he seemed to be on good enough terms with every one in the 
company (Ex. A, p. 4}. 

Private first class Hyman Golinger, Company E, 31st Infantry, 
testified before the board of medical officers: That he has 
known Private Hayes for almost two years. That Hayes was a 
steady drinker. Given to mumbling and cursing to himself when 
drinking. That a few days before the accident he would not 
talk, kept to himself, seemed moody and worried. Expression 
on his face changed. That he seemed friendly enough with Corporal 
Head (Ex. A, p. 4}. 

Private first class Bill C. Hill, Company E, 31st Infantry, 
testified before the board of medical officers: That he has 
known Private Hayes one year and two months. That Hayes drinks 
pretty much all the time • .Arter coming off his drunks, he 
walked about talking to himself. Sometimes did unusual things. 
About November 10, along about 8:00 p.m., Hayes came into th• 
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latrine, took a bucket of bot soapy water and proceeded to 
water the flowers banging outside, opened the door and 
threw the bucket into the latrine, seemed sober at the time. 
About the same date Bayes carried on a conversation with the 
mess sergeant in the N.c.o.•s room, but the sergeant was not 
there, seemed sober. Seemed to be on good terms with Corporal 
Head (Ex. A, P• 4). 

Private first class John w. Bishop, Company E, 31st 
Infantry, testified before the board of medical officers: 
That he has known Private Bayes about one and one half years. 
Hayes drank excessively. Two or three drinks seemed to turn 
his mind. Carried on illlB.ginary conversations. Used to drink 
hair tonic, etc. That Hayes seemed sober and sane the morning 
~f the accident. Saw Ha.yes deliberately shoot down Corporal 
Head, step forward about three paces and shoot two more times. 
Seemed to be on good term.s1fith Corporal Head (Ex. A, P• 4, ~). 

Sergeant Evert L. HUitt, Company E, 31st Infantry, te1tified 
before the board of medical officers: That he was on duty with 
Company E November 12, 1935, about 7:00 a.m. Imnediately after 
the accident, received orders from the first sergeant to take 
Private Ha.yes to the guardhouse. While taking H87H to the 
guardhouse, Hayes asked the sergeant if ~orporal Head were dead. 
Upon being told 'Yes' he remarked that he was glad or it be
cause Corporal Head was,not fit to live. A bit later he said 
Corporal Head could not make a punk out of him and get an.7 
with it. He told the sergeant that a few days before he we.1 
out at his shack in bed drunk when Corporal Head came in and 
while Hares' woman was watching, Corporal Head f--- him (com
mitted an act of sexual perversion). The sergeant etates that 
Hayes' attitude seemed to indicate a complete satisfaction with 
his act or alleged murder (E%. A, p. ~). 

Private George Stevens, Company E, 31st Infantry, testified 
before the board: That about 7:00 a.m., November 12, 1933, he 
was ordered by the first sergeant, Compan7 E, to help Sergeant 
Huitt take Private Hayes to the guardhouse. That en route to 
the guardhouse he heard Private Hayes ask Sergeant Huitt it 
Corporal Head was dead. Upon being answered in the affirmative, 
Private Hayes remarked that he was glad of it as the s.o.B.----t----- him in front of his squaw while he was drunk and tried 
to make a punk out of him (Ex. A, p. 5). 

Major Albert w. Kenner, Medical corps, president of the 
board ot medical officers appointed to examine accused, identified 
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the report or the board or officers and read to the court the 
opinion or the board following its examination (R. 88, 89). 
That opinion is as follows: 

1~ That at the time of' the commission of the alleged 
act, Private Hayes was suffering from a mental derange-

'ment, marking him as teDl.]?orarily abnormal, to wit, a 
transient, acute alcoholic hallucinosis, which condition 
rendered him not susceptible to ordinary human motives 
orpppreciations ot right or wrong or to the normal 
control of his actions. 

2. That at the present time this soldier shows no 
evidence ot gross mental abnormality. 

3. That at the time ot the commission ot the alleged 
otfense he lacked the ordinary understanding ot right 
and.wrong and also lacked the ordinary capacity to con
trol himself from wrong actions. 

-l. That Private Michael B. Hayes (R-905176), Company 
E, 31st Infantry, is mentally capable ot coIIIDUilicating 
intelligently with his counsel, ot understanding the 
nature ot the proceedings and ot doing the things 
necessary tor an adequate presentation ot his def'enae 
(Ex. A, p. 7). 

Be testified that a person suffering trom acute alcoholic 
hallucinosia would at the time he was experiencing the halluci
nations believe them to represent actual happenings; that such 
hallucinations might last over periods ot several days or weeks 
or even months, depending upon the precipitating cause; and that 
while experiencing the hallucinations a man's mind might go blank 
tor a short space ot time (R. 90, 91). 

Major William D. Mueller, Medical Corps, testified: That 
from the information obtained from accused it appears that he was 
from a poor family and had very little educational advantage, 
having only spent two years in the grades. Later he went to 
night school for about two years and acquired a knowledge ot 
reading and to some extent an ability to write; that at en 
early age he was required to help maintain the family and that 
he began drinking at the age of sixteen or seventeen years; 
that rro~ his first entrance into the service in 1912 he drank 
habitUE1lly, particularly about payday; that he was out of the 
service trom 1919 to 1924, during which time he drank con
siderably and apparently was unable to keep employed; that he 
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reenlisted on account of his drinking habits, being unable 
to work; that as he has grown older he has indulged more 
heaTily and since being in the Philippines has used alcohol 
excessively; that he indulged habitually in alcohol whenever 
obtainable and then excessively for a week or more at the 
beginning of each month (R. 100). He further testified that 
accused, in his opinion, had suffered from an acute mental 
disturbance marked especially by active hallucination e.nd 
that this condition evidently had existed for several days 
and then gradually subsided and prior to his admission to the 
hospital had cleared up (R. 93); that at the time of his dis
charge from the hospital he was considered as not suffering 
from any mental disturbance of sufficient degree or severity 
to make it necessary to remain in the hospital longer; that 
at the time of his admission to the hospital accused was not 
suffering from hallucinations but that he was not entirely 
clear about the reasons for the commission of the killing; 
that he became clear on this point while in the hospital and 
bad a good conception of the affair when he was discharged 
(R. 92, 93); that an individual suffering from arteriosclerosis, 
if the brain is affected, would be more susceptible to alco
holism than an average individual; that arteriosclerosis in a 
person of accused's age has evidently begun earlier than it is 
usually found; that accused's hallucinations were evidently 
extremely Tivid and to accused appeared to have been real, as 
if they were actual happenings; that a person in accused's 
mental condition, while his mind would not be absolutely a 
blank, for a short interval might not realize what had taken 
place, that is, the details of it; that in accused's mental 
condition hallucinations might drive him to uncontrollable 
impulses; that such impulses frequently happen under such 
conditions; that such alcoholic hallucinations as accused bad 
are of varying severity and varying duration; sometimes lasting 
several days or even weeks or months before the individual 

·clears up mentally (R. 93-95); that usually such cases of 
alcoholic ballucinosis develop upon the withdrawal or alcohol, 
although they might occur while a person is using alcohol; 
that such hallucinations stand out very prominently, very 
viTidly, and affect the sense of hearing and to a much less 
extent the sense of vision and frequently pertain to sexu.e.l 
matters, especially sexual- perversions; that persons suffering 
from such hallucinations hear voices accusing them or having 
colllllitted perverted sexual acts and yet to outward appearance 
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may appear to others practically normal, showing no outward 
evidence or having such experience; that even during such 
experience~, it spoken to he will respond in an ordinary 
manner and go about his work in the usual manner; that with 
such hallucinations a person might take an attitude or defense 
against those he believed injuring him or he might try to es
cape rrom it all; that having recovered from such hallucinations 
it would be very unlikely that he would experience them again 
unless he•again indulged in alcohol (R. 95,9&,lll); that he 
does not believe that a person who has recovered rrom such 
hallucinations would again suffer from them it placed in solitary 
confinement; that at the present time there is a similar case in 
the hospital, in which the man was actively hallucinated follow
ing the excessive use or alcohol over a period or about six 
weeks;. that his hallucinations lasted about one week, during 
which time his conduct and actions were not especially notice
able or unusual; that the people with whom he was working and 
closely associated with noticed nothing unusual but that finally 
the condition grew so bad that he made an attempt to leave the 
company; that the patient is no longer hallucinated but has 
still not corrected the impressions and that the hallucinations 
were so vivid, so real to the patient, that he still believes 
in the actual occurrence of them (R. 97, 98); that while under 
observation accused was very cool and very calm and didn't seem 
to worry especially; that so tar as he could,.learn accused's 
hallucinations consisted in hearing voices condemning him and 
telling him that he was a 'binabay' (a Tagalog word which 
literally means a hermaphrodite but which is frequently used to 
indicate a sexual pervert) and that at the same time he was 
bav:lng what are iermed 'ideas of derision,' that is, he felt that 
the soldiers in the company knew about the accusations against 
him and were looking upon him with derision; that when accused 
looked about !nd saw people laughing or smiling he thought that 
it was directed at him; that finally accused developed the idea 
~hat the men in the company were laughing at him and pointing 
at him because he had had perverted sexual intercourse; that a 
person who had recovered rrom such hallucinations who still 
believed that the acts actually happened would be having de
lusions, that is, false beliefs; but that that would not or 
necessity show mental derangement; that a man who had recOTered 
from such hallucinations is not in need or mental treatment but 
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should be placed where he couldn't get alcohol, because 
otherwise he would be a definite menace to others (R. 98-101); 
that accused's condition of arteriosclerosis at the present 
time is Tery mild; and that as a result of his observations 
he believes that accused was mentally irresponsible at the 
time of the killing and d1~ not know the difference between 
right and wrong (R. 93, 102). 

Prior to proceeding to the cross-examination of M9.jor 
Mueller prosecution read to the court certain paragraphs from 
Clark's Handbook of Criminal Law with reference to partial 
insanity and insane delusions. Included in the text read to 
the court was the following: •*~*If a person is laboring 
under a partial delusion, not being in other respects insane, 
he must be considered in the same situation as to responsibility 
as if the facts in respect to which the delusion exists were 
real; that if, for example, a person, under the influence or 
his delusion, supposes another man to be in the act of taking 
his life, and he kills that man, as he supposes, in self defense, 
he would be exempt from punishment, but if his delusion was that 
the deceased had inflicted a serious injury to his character 
and fortune, and he killed him in revenge for such supposed 
injury, he would be liable to punishment.' (R. 103, 104) • 

. Upon cross-examination :W.ajor Mueller stated that in the 
opinion of the boardtaccused was clearly suffering from an acute 
alcoholic hallucinosis and that even if as a matter or fact 
Corporal Head had committed an act of sodomy upon him he would 
still say that accused was suffering from hallucinations and 
delusions, because the hallucinations were not merely with 
reference to the act which he believed Corporal Head had com
mitted but involved other matters such as the fancied peculiar 
way that other soldiers in the company were looking at and acting 
toward him. He stated that without hallucinations such ideas 
would not exist. He further stated that he believed that ac
cused was definitely hallucinative for three or four days prior 
to the killing and that he did not base his opinion alone on 
the statements of accused but upon all the facts which the 
medical board gathered from other witnesses (R. 106, 108, 110). 
He stated no one fact would indicate mental irresponsibilit7 
but the sum of the tacts definitely did. During his cross
examination and the further examination by the prosecution and 
by members of the court he explained that in his opinion it was 
not possible that accused had fabricated his story; that he was 
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accustomed in his practice to obsern men who feigned mental 
disorders and rarely had difficulty in detecting them; and 
reiterated the fact that a man could have hallucinations 
and still be apparently normal in his actions and conTer
sation (R~ 109, 110). In explaining his disagreement with 
the medical officer who examined accused for sobriety shortly 
after the killing, he stated that men suffering from halluci
nations when undisturbed have them very vividly and yet it 
spoken to the hallucinations disappear temporeril7 and they 
react in a normal D8nner, and that a brief examination not 
aimed at the idea of mental disturbance would not bring out 
the true picture. He stated further that in his opinion 
accused's mental condition was due to long continued use ot 
alcohol. Referring to the proposition or hallucinations, 
Major Mueller explained as follows: 

'A man may have these alcoholic hallucinations which 
are quite active, and left to himself the hallucinations 
will annoy him very much. He will hear these words and 
he probably would be accused or various things by others, 
b7 some individual he might know. Very actively halluci
nated, he might even speak out and answer these voices it 
he were alone and answer the voices and say what he was 
going to do, and so forth. Another individual stepping 
into the room at that time, getting into conversation, 
the hallucination might entirely cease to exist and otten 
they do. That is a peculiarity or ttis type or alcoholic 
hallucinations. They actually subside and are not present 
at the time they are occupied with something else, but 
when left to their own devices they become very pronounced.• 
(R. 113). 

Extended cross-examination by the court failed to shake witness' 
testimony in the slightest degree. He was definitely of the 
opinion that accused at the time of the commission ot the o:rtense 
and for several days prior to that time was in a mental condition 
which me.de it impossible tor him to distinguish right trom wrong 
or to abstain from doing a wrongful act. Major Albert w. Kenner, 
recalled tor the defense, testified that there was no disagreement 
between him and Major Mueller as to the findings of the board. 
Upon being asked whether it was his opinion that accused's con
dition was caused primarily through the use or alcohol he stated 
in his replr that he would like to quality that, stating, 'I can 
say that had it not been for this use of alcohol he would not 
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have developed that delusion system that he was laboring under 
before and after this episode.' 

Private first class John M. Neary, Company E, 31st Infantry, 
testified: That on a Saturday immediately arter (October) 
payday he, in company with Corporal Head e.nd Corporal Burchell, 
lert Estado l'B.yor to go to Corporal Burchell's shack; that while 
they were there accused and his woman came there and they had 
some beer; that they then went to the shack in which Rayes' 
woman lived and obtained a peck or gin (a little more than a 
quart), which they drank in part; that accused was very drunk 
and most or the time was lying down on a straw mattress; that 
they had chicken soup to eat and that he does not remember whether 
He.yes got up and ate some or not; that he had never had any reason 
to be otrended at accused, whom hA has known for about two years, 
the same length or time he had known Corporal Head; that relations 
between accused and Corporal Head were triendly an4 that he him
self went about with Corporal Head 'quite a bit;' (R. 126, l.30-132); 
that he never heard Corporal Head make any threats against accused 
and that it accused believed that on the night in question he 
heard one of the three, that is, the witness, Corporal Head or 
Private Dickerman, say in effect, 'Let's get him down and hit 
him .over the head' or 'Let's send the squaw out and get some 
poison and poison his gin,' accused must have been imagining that 
the remark was aaid, witness stating that no such remark was ever 
said; that witness had never heard Corporal Head say that he had 
•used' the accused or words to that effect nor had he ever 
heard Corporal Head make any remarks about accused being a •binabay•
(R. 127); that so far as he knew there was no Filipino in the 
ahack at the time other than accused's woman, and in effect that 
the only possible place that anybody could be without being seen 
was a very small room used by the womn•s 'old man•, which room 
be described as a 'little cubbyhole' (R. 135). The extended 
croaa-examination is not material as it was merely designed to 
shake the witness•a story and did not have that effect. 

Corporal Clarence E. Burchell, Company E, 31st Infantey, 
testified: That on the second of November he was out in Maypajo 
with Corporal Head and Private Neary e.nd accused was there at 
that time; that he never heard Corporal Head or Private Neary 
me.ke the remark, 'He.yes gets drunk we will hit him over the 
head,' nor had he ever made such a remark himself; that he had 
never heard Corporal Head say·anything age.inst accused nor ac
cused say anything against Corporal Head and that they always 
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seemed to be good friends; that he himself was always friendly 
with them; that he had never known or any unnatural acts be
tween accused and Corporal Head nor had he ever heard Corporal 
H.ead say that such an act had been committed; that he had 
never heard Corporal Head say anything to ridicule Hayes in 
any way (R. 136-138). , 

Private Andrew Arroyo, 66th Service Squadron, Air Corps, 
testified that he has known accused since lune 17, 1934; 
that accused was a heavy drinker and that during the period.a 
he was drinking he was accustomed to sitting around on his 
bunk talking to himself; that witness did not know what he was 
talking about as his bunk was four or five bunks away from 
his; that one night when he came down from the squadroom he 
saw accused standing in the doorway of the sergeants• room 
gesturing and carrying on an anime.ted conversation although 
witness could not distinguish the words; that witness in pass
ing looked into the sergeants' room, which was merely" screened 
from the hall, and saw to his surprise that there we.a no one 
inside; that accused was drunk; that he was not singing but was 
actually conversing, although there was no one with whom he 
could converse (R. 139-142). 

In rebuttal the prosecution called Catalina Robias, who testi
fied through an interpreter that she knows accused and while 
they are not legally married they live together as wife and 
husband in Maypajo; that after payday in November accused 
brought three soldiers to her house and they told her to buy 
something to eat; that among those present was Private Neary 
and another man whom they called 'Head' {R. ]43, 144). 'nlat 
while there she saw Corporal Head approach accused in a little 
room off the kitchen and that Corporal Head was forcing accused 
to submit to an act or sodolIJY' although accused resisted but 
that Corporal Head was too strong for him; that at the time the 
other soldiers, whom she described as being 'half sober•, were 
in another room used as a bedroom and directly adjoining the 
room in which Read was supposed to be forcing accused {R. 145-147). 
She further testified that she was in the kitchen at the time 
and that her son we.a with her, and explained her failure to 
tell her story during the investigation of the matter by the 
fact that she was frightened when a member of the military 
police came to her home. She further testified she had neTer 
told accused about what she had seen {R. 147, 148). 
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Mr. John Hayes, a witness for the prosecution, twenty-three 
years ot age, testified that he is a son ot Catalina Robias; 
that he was at her house in November when accused brought 
tb.J!oee other soldiers there and that when they came into the 
sala he lett and went into the kitchen and was preparing a 
chicken which the soldiers were going to eat; that while he was 
in the kitchen he beard accused's voice say, 'No, don't like 
that;' that at that time accused was in the room adjoining 
t4e kitchen 'with a tat guy-;' that the other man was trying 
to get accused's pants down and the accused was trying to get 
away; that accused was squatting down and not lying on the 
tloor; and the other man was trying to conmit an act or sodom:y 
upon accused (R. 149, 150); that at the time two soldiers 
were in the sala where he could see them by looking through 
the door; that witness wanted to go in and stop Rayes and the 
other :aan but his mother pulled him out, being scared; that 
the two soldiers in the sala were pretty drunk and looked like 
they were asleep (R. 151, 152). 

Private Albert G. Dickerman, Company E, 31st Infantry, called 
by the defense, testified: that in November, the first Saturday 
after (October) payday, he was in a shack in Ma.ypajo with Private 
Neary, Corporal Head, and accused; that they had chicken soup 
there that night; that there was a woman in the shack but he did 
not see her son; that he and the others had several drinks of 
gin; that Corporal Head was never o~t of his sight and that he 
did not see Corporal Head commit any bnusual acts of any killd 
(R. 153-155); that he could not say that Corporal Read was 
!exactly drunk' nor 'exactly sober;' that accused was likewise 
drunk, as apparently.the others were also; that accused was 
always within his sight and he saw no evidence of any irregular 
acts at·that time; that he wrestled a little on the floor with 
Corporal Head but with nobody else and that' there was no other 
wrestling around that afternoon (R. 155). 

First Lieutenant John H. Kane, 31st Infantry, assistant 
defense counsel, testified: That on two occasions he was present 
when Catalina Robias was interrogated, the first time accompanied 
by Captain Robal Jolin.Son, the company commander, and the second 
time ):,y colonel Miller, the investigating officer; that the 
woman did not give any information whatever in regard to the 
alleged act or sodomy and when questioned specifically about it 
said, 'No, no~ no,' and crossed herself several times; that he 
asked her the question four times that ha remembers or and got 
the same answer (R. 158, 159). 
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5. Accused made an unsworn statement which in pertinent 
part is substantially as follows: That on Thursday (November 
7, 1935) he marched ott guard about a quarter after or halt 
past twelve and went to the supply room but :round it closed; 
that he then went upstairs and prepared for luncheon, then 
some time later drew some cigarets and sold them, with the 
proceeds purchasing gin; that he came back early that night 
to prepare for participation in.the guard of honor to be turned 
out tor the Vice President of the United States the next morning; 
that in the meantime he had some drinks in the city after leav
ing his shack in 1~:rpajo; that after arranging his equipment, 
etc., tor the guard of honor he remarke~, apparently to no one 
in particl.11.ar, 'I guess I'll go over to the Walled City, get 
another drink and go to bed, if no binabay stops me,' whereupon 
Corporal Head said, 'What you-care? You're a binabay yourself,' 
and added, 'Anybody could prove that you were;' that accused 
wanted to fight Corporal Head but no tight took plaQe; that 
accused went out and had a couple of drinks or gin; that after 
the guard or honor was dismissed the next day he had some more 
drinks and then returned to barracks and there saw Corporals 
Head and Burchell and Private Neary together and from what he 
could hear they were talking about putting him on the spot; 
that instead ot going in to dinner he went out to "1:,pajo and 
aaked the woman if there was any truth in what Corporal Head 
had said; that at first she said, 'No,' and then she said, 'Yes,' 
and finally she said, 'No;• that while he was there Corporal 
Head, Private Neary and Corporal Burchell came and stood near 
the shack and he could hear them talking to the effect that 
they would smash accused's head with a bottle when he got drunk 
and also to the effect that they would get a couple bottle• ot 
gin and after he had finished one they would poison the other 
and people would think he had committed suicide; that then the 
three soldiers came into the shack and he asked Head what he 
was going to do and Head said, 'Let it dl'Op,' and accused aa14 
that it Head would take everything back there would be nothing 
to it and added that he didn't 'believe it' and couldn't get en7 
information at the shack and that nobod7 in the compan7 seemed 
to know anything about it, to which remark Nea1'7 replied, 'KO;' 
that later he went back to the city and was picked up b7 tha 
tirst sergeant and given some fatigue; that that night being 
Frida7 he was preparing tor inspection the following da7 and on 
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checking up on his equipment round the ammunition which he 
had retained when he round the supply room closed and decided 
to clean it up and turn it in; that he was interrupted by 
excessive calla for fatigue, etc., and so put the stuff in the 
cleaning bag and forgot about it; that Saturday night they had 
a celebration for the men who were sailing on the November 
transport and he drank several glasses of beer, going to bed 
about nine o'clock; that Sunday and Monday he stayed in quarters; 
that Tuesday he got up at reveille and after the formation me.de 
his bed and then had breakfast, which as he remembered consisted 
only of a cup of coffee and a little piece or toast; that he then 
returned to the squadroom end started to clean his equipment and 
was again called out on fatigue; that when that was finished he 
went into the latrine, where corporal Head was shaving, and it 
seemed to him that every one quieted down as soon as he came in; 
that he washed his hands and went upstairs and took his rifle 
out or the rack and was cleaning it, for which purpose he dumped 
all the cleaning material out and the anmunition was with it; 
that he put the ammunition to one side, intending to turn it in 
before going to drill, and while cleaning his rifle he heard a 
lot of laughing behind him and turned and saw Uorporal Head, 
Neary, Burchell, and some one else laughing; that he turned 
around and continued to clean his rifle end they continued to 
laugh and he turned again and it looked as though Corporal ijead 
was pointing down at him and it looked as if he were sneering at 
him and after that accused remembers nothing (R. 150-165).• 

4. The fact that accused killed Corporal Head at the time and 
place alleged in the specification is conclusively established by the 
testimony of numerous eyewitnesses. Prior to the trial a medical 
board consisting of Major Albert w. Kenner, Medical Corps, Major 

. William D. Mueller, Medical Corps, and Captain William w. Nichol, 
Medical Corps, was appointed to inquire into the mental condition of 
accused. Two members of the board had accused under observation trom 
November 20 to 2.8, 19Z5, and made a careful and thorough study of 
his physical and mental condition. "The study consisted of the 
complete physical examination, observation or his mental reactions 
and consideration of his history which was obtained from the soldier 
himself and his close associates.• The report of the medical board 
and the clinical record or the accused were introduced in evidence 
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as Exhibits A and B, respectively, and are quoted at considerable 
length in the sunmary of evidence. Therefore, it will be necessary 
to set out here only the findings of the board, which read as follows: 

"Findings: As a result of this examination of Private 
Michael B. He.yes, (R-905176), Company 'E', 31st Inf'e.ntry, 
and all the evidence obtainable and pertinent to this 
case, it is the opinion of the Board:-

1. That at the time of the commission of the alleged 
act, Private Hayes was suffering from a mental derangement, 
marking him as temporarily abnormal, to wit, a transient, 
acute alcoholic hallucinosis, which condition rendered 
him not susceptible to ordinary human motives or appreci
ations ot right or wrong or to the normal control of hie 
actions. 

2. That at the present time this soldier shows no 
evidence of gross mental abnormality. 

3. That at the time of the conmission of the alleged 
offense he lacked the ordinary understanding of right and 
wrong and also lacked the ordinary capacity to control 
him-self from wrong actions. 

4. That Private Michael B. Hayes, (R-905176), 
Company 'E', 31st Infantry, is mentally capable of com
municating intelligently with his counsel, of understand
ing the nature of the proceedings and of doing the things•necessary tor an adequate presentation of his detense. 9 

Major A. w. Kenner, Medical Cor:ps, and Major W. D. Mueller, Medical 
Corps, both members ot the board, were called as witnesses by the 
defense and testified at great length. Searching cross-examination 
completely talled to shake their testimony that accused was insane at 
the time of the conmission of the act charged, or to make them modify 
in any degree the findings of the medical board. 

5. The issue in this case is clear cut and the question to be 
determined may be stated as follows: Was accused's mental condition 
such that at the time of the killing he was legally capable of forming 
the criminal intent involved in the offense? It was incumbent upon 
the prosecution to establish this element of the offense, as well as 
all others, beyond a reasonable doubt. The two medical officers, 
aboTe referred to, testified that at the time accused killed Corporal 
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Head he was suffering from a mental disease known to the medical 
profession as acute alcoholic hallucinosis, and that he was actuated 
and ~lled to the act by certain hallucinations, one of which was 
that Corporal Head had forced him while he was in a drunken stupor 
to be a passive partner to an act of sodomy. The prosecution con
tended that sodomy had actually been committed upon him by Head and 
that therefore accused's belief was rounded upon fact and not halluci
nation,_ Two witnesses, Catalina Robias, a native woman, and her son, 
Mr. John Ha.yes, were introduced by the prosecution in rebuttal. Both 
of these witnesses testified that Corporal Head did commit an act 
of sodomy upon the accused. However, three soldiers, Corporal Burchell 
and Privates Nee.ry and Dickerman, who were present at the time and 
place where the act was said to have been committed, testified that 
they saw no such occurrence. Catalina Robias twice made statements 
before the trial in the presence or two officers that no act of sodomy 
we.s conmitted by Head upon accused. It is significant that she re
peatedly made the sign of the cross while making these statements 
and that upon the witness ate.nd, when she reversed her testimoDY, 
she made no such devout gesture. The theory of the defense counsel 
as to why this witness changed her testimony is that some misguided 
friend of accused went to the woman and told her that it would help 
accused if she testified that sodomy had actually been committed upon 
him by Head. In view of the fact that accused was "her man" and that 
he had for six months been contributing to her support, this theor., 
is a reasonable one. Major Mueller teatitied that, in his opinion, 
the act of sodomy was not conmitted and that the belief of accused 
that it we.a committed was based upon hallucination and not upon fact, 
and that in addition to this hallucination he suffered from halluci
nations or persecution and ridicule. 

The defense is by no means entirely dependent upon the testimoDY 
of medicaJ..witnesses for proof of accused's abnormal mental condition; 
much of the evidence adduced in behalf of the Government tends to 
substantiate the correctness of the board's conclusion and the testi
mony of medical officers. It will be remembered that a number of 
lay witnesses, associates of accused, who testified before the court, 
and others who gave statements before the medical board, said that 
accused had acted peculiarly for some time before the homicide. He 
would "lmltter to himself, aeeJned worried and moody, and would not 
talk". "On one occasion for no apparent reason, while apparently 
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sober, he watered !lowers with hot soapy water. On another occasion 
he appeared to be talking to a sergeant. This was observed by 
several soldiers. The incident was so unusual that the soldiers 
looked tor the person with whom he might be having conversation 
and could find no one." Corporal Tom W. Bouldin, a witness for 
the prosecution, who was apparently the senior noncommissioned 
officer present at the moment or the tragedy, testified, "I looked 
back up at Private Bayes and the men were milling around the comp8lJ3' 
and I turned around and told them to get the hell out or quarters, 
that the man was crazy". 

Further evidence that accused was laboring under an hallucination 
at the time he fired the ratal shot is found in his statement that 
Corporal Head was laughing and pointing down at him at the moment 
Hayes seized his rifle to fire; "It looked to me like a sneer was 
on his (Corporal.Head's) face," while Private James L. Ketter, Jr., 
a witness tor the prosecution, testified that notqing of this sort 
actually happened; that Corporal Head was not laughing, that he was. 
not pointing at anybody but was at the moment saying to Burchell, 
•Meet you in a few minutes down on the company street". 

Another hallucination under which he labored was that Head, 
Burchell and Neary had plotted to kill him. In his statement he 
said, "I could hear them 

I
talking there and I could hear them say 

'When he gets drunk we will smash his head with a bottle', and they 
kept talking and finally they said 'We will get two bottles or gin 
and after he drinks one we will put poison in the other and let him 
drink that one'. They said 'The squaw will get it and they will 
think he committed suicide himself.'" Both Burchell and Neary 
testified that no such conversation had ever taken place between 
them. It seems clear that accused not only believed that corporal 
Head had comnitted sodoiey" upon him but that he (Head) had told his 
companions of the act. It is reasonable to believe that had he been 
rational he would have known that if sodOiey' had actually been com-
mitted, Head, a noncommissioned orricer, lVOuld not have told the men 
or the company over whom he exercised authority and whose friendship 
and respect he must have valued that he had been guilty or a loathsome 
act for which he might have been tried by a general court-martial 
and sentenced to dishonorable discharge and imprisonment ror five 
years in a federal penitentiary. There is no evidence in the record 
that uorpore.l Head had ever told anyone that he had ever committed 
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such an act. It is significant that not a single witness who 
testified knew of any bad feeling haTing existed between Corporal 
Head and accused before the tragedy. On the contre.17, many of 
them said that they were friendly and were frequently seen together. 

The prosecution in attempting to show premeditation laid stress 
upon the fact that accused had in his possession ammunition which 
he obtained when he did his last guard duty on November 6. The 
evidenc~ is far from clear as to when the e.mmunition came into his 
possession, but granting, for the sake of argument, that he did get 
it on that day and for the purpose of killing Corporal Head, it is 
not reasonable to believe that had he been sane he would have waited 
for six days and then killed him in the presence or some twenty 
witnesses. 

Let us now look at the qualifications of the two medical 
officers who testified for the defense. First, it must be conceded 
that they were absolutely unbiased. They had nothing to do with 

,their selection as members or the medical board. They were not 
employed by accused, their compensation was in no way dependent upon 
their findings as members of the board or upon their testimony before 
the court. Mljor Kenner graduated from a recognized medical school 
and has had the usual experience with mental cases to be implied :from 
the handling of soldiers for twenty years. Major Mueller, who bore 
most of the burden of the direct examination and the very lengthy 
and searching cross-examination, has made a'specialty of diseases 
of the nervous system and mind since he graduated from medical school 
in 1899. For seventeen years he was employed in a state asylum for 
the ins8.l1e. He took a special course at the post _graduate school 
in New York in 1910, and has always specialized in nervous and 
mental disease'S since he came into the military service in 1917. 
He baa often qualified as an expert both in civil life and in the 
A:rrrq. This ~s indeed a remarkable record, and it is verr doubtful 

· whether there are many other medical officers in the Army who have 
had such a long and unbroken experience in the observation, diagnosis 
and treatment of diseases ot the mind. Both Major Kenner and Major 
Mueller testified that accused had the physical s,mptoms which 
accompany the mental disease from which he suffered. :frajor Kenner 
aaid, referring to accused, "a man with arteriosclerosis of a brain 
type, cerebral type, has undergone certain more or less degenerative 
or deteriorative changes which may very well impair his judgment". 
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The correctness or the diagnosis and conclusions reached by Najors 
Kenner and Mueller in the case or accused are supported by the 
following extract from "Insanity and Law", a treatise on Forensic 
Psychiatry, by H. Douglas Singer, M.D., M.R.C.P. (London), and 
William O. Krohn, A.M., M.D., Ph.D.: 

"ACUTE ALCOHOLIC HALLUCINOSIS: 
Another acute mental disturbance is acute halluci

nosis. In this, there is no clouding or consciousness 
and the man remains approximately oriented as to his 
surroundings. But he experiences a wealth or halluci
nations, especially auditory but also involving other 
senses, which are so persistent that they oceupy all his 
attention. The voices are generally threatening and 
insulting, and are reacted to in an entirely appropriate 
manner. The man answers them back, threatens to get even 
and may take violent measures in his efforts to deal 
with them. The rear or injury, which the voices threaten, 
may lead also to efforts to escape and even to suicide. 
During the acute phase or the disorder, no explanation 
may be ottered for the occurrence of the voices, but, as 
the hallucinations subside and leave time tor thought, 
a more or less well formed system or delusion may be 
developed to explain the persecution experienced. Thia 
paranoic state may persist tor some time and may become 
chron!c (chronic hallucine.tory paranoia). The duration 
or the acute hallucinatory period is, as a rule, not 
more than a few weeks, though here again there may be a 
transition to a chronic hallucinosis resembling dementia 
praecox or to a Korssakow psychosis." 

The prosecution offered no expert medical testimony to rebut that 
of Majors Kenner and Mueller, although it is probable that there were 
many medical officers available for that purpose. It is true that 
Captain leuschner, a medical o~ficer, did testify that by direction 
of the post adjutant he exsmined accused "as to sobriety" tor about 
ten minutes, an hour or more after the tragedy and that "at the time 
or examination the men was sober and in possession of all of his 
mental faculties". This witness did not qualify as an expert in 
mental diseases~ However, even if accused "was in possession of all 
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of his mental faculties" at the time Captain Leuschner made his 
cursory examination, this fact would not be inconsistent with the 
findings of the medical board or with the testimony of Majors 
Kenner and Mueller. Their belief was that the act was coIIDllitted 
when accused was at the height of an intense emotional storm, and 
that he was actuated by a momentary, irresistible impulse, a condition 
that rendered him not susceptible to ordinary human motives or 
appreciation of right or wrong, or the normal control of his actions. 
This tre.t1Sitory form of insauity, which sometimes exists for only 
a moment and leaves the patient apparently normal after its passing, 
is well recognized by both the medical and legal professions. 

6. The prosecution laid great stress upon the English rule 
in the McNaughten case and insisted upon its application to the 
instant oe.se. The trial judge advocate want so far as to furnish 
the members of the court with mimeographed, underscored copies of the 
rule. This rule is not supported by the decisions of the Federal 
Courts nor by the holdings of the Board of Review and The Judge 
Advocate General. In Smith v. United States, 36 Fed. Reporter 
(2d series) 548, 'the c~said: 

"The English rule, followed by the American courts 
in their early history, and still adhered to in some of 
the states, was that the degree of insanity which one 
must possess at the time of the commiS'SJon of the crime 
in order to exempt him from punishment must be such as 
to totally deprive him of understanding and memory. ·This 
harsh rule is no longer followed by the federal courts 
or by m:>st of the state courts. The moder~ dQctrine is 
that the degree of insanity which will relieve the ac
cused of ~he consequences or a criminal act must be such 
as to create in his mind an uncontrollable impulse to 
comnit ihe offense charged. This impulse must be such as 
to override the reason and judgment and obliterate the 
sense of right and wrong to the extent that the accused 
is deprived of the power to choose between right and 
wrong. The mere ability to distinguish right from wrong 
is no longer the correct test either in civil or criminal 
cases, where the defense of insanity is interposed. The 
accepted rule in this day e.nd age, with the great advance
ment in medical science as an enlightening influence on 
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this subject, is that the accused must be capable, not 
only of distinguishing between right and wrong, but that 
be was not impelled to do the act by an irresistible 
impulse, which means before it will justify a verdict of 
acquittal that his reasoning powers were so tar dethroned 
by his diseased mental condition as to deprive him of the 
will power to resist the insane impulse to perpetrate the 
deed, though knowing it to be wrong." 

The Supreme Court has announced and repeated the rule that in 
cases such as the instant one the United States must establish the 
mental responsibility of the accused beyond a reasonable doubt. 
De.vis T. United States, 160 U. s. 469; Hotema. T. United States, 186 
u."'s7 413. In the ~ ca..se the court said: 

"We are unable to assent to the doctrine that in a 
prosecution for murder, the defense being insanity, and 
the fact of the killing with a deadly weapon being clearly 
established, it is the duty of the jury to convict where 
the evidence is equally balanced on the issue as to the 
sanity of the accused at the time ot the killing. On 
the contrary, he is entitled to aa acquittal of the 
specific crime charged if upon all the evidence there 
is reasonable doubt whether he we.a capable in law ot 
comnitting crime.*** One who takes human lite can not 
be said to be actuated by me.lice aforethought, or to 
have deliberately intended to take life, or to have 
•a wicked, depraved, and malignant heart,' or a he~ 
•regardless of society duty and fatally bent on mischief, 
unless at the time he had sufficient mind to comprehend 
the criminal! ty or the right and wrong of such an act. 
***Neither in the adjudged cases nor in the elementary 
treatises upon criminal law is there to be found any 
dissent from these general propositions. All admit that 
the crime of murder necessarily involves the possesaion 
by the accused of such mental capacity as will render him 
criminally responsible tor his acts.•*•.• 

In discussing.the question as to where the burden of proof lies, the 
court said: 
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"On principle, it must rest upon those who affirm that 
he has conmitted the crime tor which he is indicted. 
That burden is not fully discharged, nor is there any 
legal right to take the lite of the accused, until guilt 
is made to appear from all the evidence in the case.••* 
and his guilt can not in the very nature of things be 
regarded as proved, if the jury entertain a reasonable 
doubt from all the evidence whether he was legally capable 
of committing crime." 

And speaking further: 

"Giving to the prosecution, where the defense is insanity, 
the benefit 1n the way of proof of the presumption 1n favor 
or sanity, the vital question from the time a plea of not 
guilty is entered until the return or the verdict, is 
whether upon all the evidence, by whatever side adduced, 
guilt 1s established beyond reasonable doubt. If the whole 
evidence, including that supplied by the presUID.1>tion or 
sanity, does not exclude beyond reasonable doubt the 
hypothesis or insanity, of which some proof is adduced, 
the accused 1s entitled to an acquittal of the specific 
offense charged. His guilt can not be said to have been 
proved beyond a reasonable doubt--his will and his acts 
can not be held to have joined in perpetrating the murder 
charged--it the jury, upon all the evidence, have a reason-
able doubt whether he was legally capable of committing 
crime, or (which 1s the same thing) whether he wiltully, 
deliberately, unlawfully, and or me.lice aforethoughttook 
the life of the deceased." 

' 

In the Hotema case the Supreme Court upheld the correctness of the 
following charge to the jury: 

"If you find from the evidence or have a reasonable 
doubt in regard thereto, that his brain at the time he 
committed the act was impaired by disease, and the 
homicide was the product of such disease, and that he 
was incapable of forming a criminal intent, and that he 
had no control of his menta_l faculties and the will power 
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to control his actions*** because he was laboring 
under a delusion which absolutely controlled him, and 
that his act was one or irresistible impulse and not or 
judgment, in that event he would be entitled to an 
acquittal." 

In the following cases, where the mental capacity of accused to 
commit the offense charged was the issue, the courts-martial, dis
regarding the findings of medical boards and the testimony or medical 
officers to the effect that the several accused were insane, found 
them each guilty, and in each case it we.s held by the Board of Review 
and The Judge Advocate General that the findings and sentence should 
be disapproved. In the case of Private Layton James (CM 116694), who 
killed Private Michael Laloney and Jlrs. Rose Harrity on lBY 5, 1918, 
The Judge Advocate General held: · 

"The court was lawtully constituted. This office is 
or the opinion that the findings are not supported by the 
evidence, for the following reasons: 

(1) That the findings of the Medical Board and the 
testimon7 or its members in support of said findings 
were prima racie proof tending to sustain the plea of 
insanitz, which was ltpecially raised, aside from its 
implied inclusion under the general plea or •not 
guilty'; (2) that the prosecution, having it peculiarly 
within its power, and, therefore, being under the legal 
duty, to rebut the proof that the accused, at the time 
of the commission of the wrongtul acts charged, had not 
the necessary criminal mind to conmit them or either or 
them, failed wholly to produce the requisite, or any, 
evidence to overcome the reasonable and persuasive 
hypothesis or the accused's insanity at the time of the 
commission of the offenses upon which he was arraigned 
and tried; (3) that this failure, upon the part or the 
prosecution, raises the presumption that the non
production by it of evidence in rebuttal of the defense's 
a!fil'Dltive showing or insanity 1• to be ascribed to 
the fact that if such evidence bad been produced the 
tacts and proofs elicited thereby would have been un
favorable to the contention or the prosecution; (4) 
that the presumption, next aboTe referred to, is 
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supported by the further fact that the prosecution 
wholly neglected to explain or furnish any plausible 
reason for its failure to assume or acquit itself of 
the burden which devolved upon it to establish the 
guilt of the accused beyond a reasonable doubt by 
proof of each and every one of the elements necessary 
to constitute each of the murders charged." 

In the case of Private Sam Hochberg (CM 124243), the Boe.rd ot 
Review said: 

"3. The exhibit tiled with the record shows that the 
Comnanding Officer, Fort Brady, 1Uchige.n, the station of 
the accused, appointed e. Boe.rd of Medical Exe.miners tor 
the purpose of examining the accused e.s to his mental 
condition; that this Boe.rd consisted of Captains Edward 
A. Sweet, Rollin T. Adams and John H. Kimble; that the 
Board made an examination of the accused, and in the 
report made by it to the Commanding Officer, Fort Brady, 
said in part: 

'2. Upon examination or Private Sam Hochberg, 
we find that he was suffering from Acute Melancholia 
or Emotional Insanity at the time he attempted to 
commit suicide by cutting his throat on September 
27, 1918, but at the present time he is conscious 
or the quality of his acts.' (R. Ex. l.) 

On;the trial the members of the Board were introduced 
as witnesses, and gave evidence to the same effect as the 
statement quoted above. The acts of which the accused 
is charged ere the acts or an insane men; no evidence was 
adduced on the trial showing the accused was sane at the 
time they were committed, and it stands admitted on the 
record that the accused was e.t that time insane. 

4. It is elementary that an insane person is guilt
less of criminal intent, and is to be held as innocent ot 
the offences committed. 

5. It is recomnended that the finding and sentence 
be disapproved; and as the record shows that the accused 
is now normal, that he be released from confinement and 
restored to duty." 
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In the case of Sergeant Russell L. Hill (CM 130448), it was 
held: 

a4. The conclusion of the Board appointed by the 
court to examine into the mental condition of the accused 
clearly and positively sets forth that the accused from 
some time prior to February, 1918, to on or about February 
,, 1919, was suffering from manic-depressive insanity, and 
that at the time the alleged offenses were comnitted ac
cused did not have the necessary criminal mind to comnit 
the wrongful acts charged, although at the time the report 
was made February 20, 1919, he was emerging into a normal 
state and on March 5, 1919, had sufficient mental capacity 
to justify his being brought to trial. 

5. The testimony produced, showing that certain of 
the acts charged were committed, has slight relation to 
the question or sanity and is not inconsistent with the 
conclusion that the accused was insane when these acts were 
conmitted. The only evidence in the record, therefore, 
on the question of the insanity or the accused ia the 
report of the medical examiners and the testimony of 
Captain Wetmore (R. 11-13). This evidence ia clear and 
positive to the effect that the accused was insane at the 
time the alleged offenses were committed. While the 
issue of insanity was a matter to be determined by the 
court upon all the evidence in the case, a finding which 
is contrary to the unchallenged and undisputed report of 
a medical board, and which is supported by-no direct 
evidence cannot be permitted to stand (C. M. No. 128252, 
Heppberger.) 

6. The court was legally constituted. The record is 
not iegally sufficient to support the findings and sentence. 
It is, therefore, recommended that the findings and sentence 
be disapproved, and that the accused be released from con
finement and restored to duty." 

In the case of Private John HepPberger (CM 128252), the Board of 
Review held: 

"5. No evidence was introduced by the prosecution 
to re:rute the findings of the board or medical officers, 
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or to rebut the testimony or the member or such board. 
On the contrary, the evidence adduced in behalf of the 
government tends to substantiate the correctness of the 
board's conclusion. While it is the function of the court 
as triers or fact to consider the report of the board and 
accord to it that weight and credence to which, in the 
judgment of the court, it may be entitled, yet since the 
report of the board, supported by other evidence, was un
impeached by the prosecution, it is prirna ~ proof or 
mental derangement and the court could not entirely dis
regard such evidence. In the case·of Private Layton James, 
C.M. #116694 {July a, 1918), it was held that: 

'The findings or the medical board and the 
testimony of its memb~rs in support or its find
ings, were prime. racie proof tending to sustain 
the plea or insanity and where the prosecution 
introduced no proof to rebut such proof, or to 
explain or furnish any plausible reason tor such 
failure, the finding of guilty should be set aside.' 

The Boe.rd round that the accused 'did not have the necessary 
criminal mind to commit the wrongful act charged' and 
Captain Stockton testified that his mental condition deprived 
him •or sufficient knbwledge to entertain the intent to run 
away from his organization.• By the introduction of this 
evidence a reasonable doubt was raised as to the mental 
capacity of the accused to form an intention to desert. 
After the introduction or this finding ot the board ot 
medical officers, it was incumbent upon the prosecution to 
prove that the accused was capable of entertaining the intent 
necessary in the crime of desertion, and in the failure of 
any such proof, the finding of guilty should be set aside. 

6. It is accordingly recomnended that the findings 
and sentence be set aside and the accused be released 
trom confinement and restored to duty." 

7. It is true, with respect to weight and sufficiency or evidence, 
that no two cases are alike and every one must be judged upon its own 
tacts. Nevertheless, a study or the cases above cited shows that in 
several of them there was much more direct and circumstantial evidence 
tending to rebut the findings or the medical boarda and the testimony 
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of the members and to prove motive tha.n is found in the instant 
case. These are all leading cases upon the law of insanity, 
selected from the Digest of Opinions of The Judge Advocate General, 
and, in my opinion, the instant case cannot logically be distinguished 
from them. Only one approved case has been found in which the court, 
disregarding the findings of a medical board that accused was insane, 
found him guilty, and in this particular case, Williamson (CM 125684), 
two medical officers testified in rebuttal that accused was actually 
mentally responsible at the time he committed the offense charg,d 
and was later feigning insanity. It so happens that one of the 
medical witnesses who testified in rebuttal in that case, that accused 
was in fact sane, was Major William D. Mueller, then Captain Mueller, 
who was a member of the medical board in the instant case and who 
testified, unequivocally, that accused was insane at the time he 
killed Corporal Head. 

a. In the absence of any expert medical testimony rebutting 
the findings of the board and the testimony of its members, I cannot 
agree that the testimony of lay witnesses "impeaches" the findings 
of the medical board ~r affirll1itively proves accused's sanity or 
motive for the commission of the homicide, particularly where so 
much of the testimony of lay witnesses is favorable to accused. To 
so hold would, in m:, opinion, violate the established precedents of 
The Judge Advocate General. 

It is, as has been remarked, a well established principle of 
law that when the issue of sanity is raised by the defense it ia 
incumbent upon the Government to prove beyond a reasonable doubt 
that accused was not insane at the time he committed the offense 
with which he is charged, as well as every other element of the 
offense. The prosecution failed to prove this element. 

9. For the reasons hereinbefore stated, I e.m of the opinion 
that the record of trial is legally insufficient to support the 
findings of guilty and the sentence. 

, Judge Advocate. 
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1st Ind. 

War Department, J • .A..G.o., - To the Secretary of war. 

1. The record of trial and accompanying papers in the case of 
Private N~chael J. Hayes, Company E, 31st Infantry, together with 
the opinion thereon of the Board of Review, signed by two of its 
three members, are transmitted herewith for the action of the President 
under Article of War 48. Also inclosed for your information is a 
memorandum by the third member of the Board of Review in which he 
dissents frQm the majority opinion of the Board that the record of 
trial is legally sufficient to support the findings and sentence. 

2. In this case the fact of the homicide is abundantly established 
by uncontradicted evidence and has never been disputed. The only 
question is whether or not, at the time of the homicide, the accused 
was of sufficient mentality to be legally responsible for killing the 
deceased - whether or not, with reference to the act in question he 
had the mental capacity to distinguish between right and wrong and to 
adhere to the right. Careful examination of the entire record leads 
me to the conclusion that the evidence, considered as a whole, giving 
due weight to the expert testimony as well as to accused's conduct 
before, at the time of, and immediate~ after the shooting, leaves no 
room for reasonable doubt. that his mind was such as to Jll8ke him legally 
responsible for his act. Evidently the members of the court unanimously 
reached these.me conclusion~ This being so it became their duty to 
find the accused guilty. I therefore concur in the opinion of the 
Board of Review that the record of trial is legally sufficient to 
support the findings of guilty and the sentence to death, and I recom
mend that the sentence be confirmed. 

However, there is in the record some evidence which, while not, 
in JJJ¥ opinion, sufficient to warrant a reasonable doubt of accused's 
legal responsibility, nevertheless, standing alone, might indicate a 
very remote possibility that he was not mentally responsible. The 
record also discloses that accused, in comnitting the homicide, was 
actuated by certain grievances, real or imaginary, but undoubtedly 
real in his mind, which would constitute grave provocation amounting 
to an extenuating circumstance though not reducing the offense to 
the grade of manalaughter. It 1s probable that consideration of thh 
remote possibility of mental irresponsibility and this real or fancied 
provocation led the reviewing authorit7 to recommend, and the Board of 
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Review to concur in the recommendation, that the sentence be conmuted 
by the President to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor ror 
the term or the soldier's natural life. Because of like considerations 
I concur in this recommendation. 

3. Inclosed herewith are a draft of a letter for your signature 
transmitting the record of trial to the President for his action and 
a form ot Executive action designed to carry into effect the above 
recomnendations, should they meet with approval. In the event the 
sentence is confirmed and comnuted as recommended, I further recommend 
that the United States Penitentiary, McNeil Island, Washington, be 
designated as the place or confinement. 

M~ 
Major General, 

The Judge Advocate General. 
4 Incls. 

Incl. 1-Record of trial & accompanying 
papers, including brief filed 
by counsel tor accused. 

Incl. 2-Dissenting memo. ot Lt.Col. 
L.M. Smith. 

Incl. 3-Dratt or let. for sig. of 
Secy. of War. 

Incl. 4-Form of Executive action. 





WAR DEPARTMENT 
In the Office or The Judge Advocate General {119) 

Washington, D. c. 

Board or Review 
CM 204829 

UNITED STATES ) SECOND DIVISION 

v. 
)
) Trial by G.C.M,, convened 
) at Fort Sam Houston, Texas, 

Private GUY D. BURROUGHS , ) lkirch 13, 1936, Dishonorable 
(6249925), Headquarters ) discharge and confinement tor 
Battery, 15th Field ) three (3) months. Fort Sam 
Artillery. ) Houston, Texas. 

HOLDING by the BOARD OF REVIEW 
TILLOTSON, ll>RRISETTE and ClirFX'i, Judge Advocates. 

l. The record or trie.J. of the above named soldier has been 
examined by the Boe.rd of Review. 

2. The accused stands convicted of a single charge and speci• 
fication a.s follows: 

OHDQI: Violation of the 93d Article of War. 

Specification l: In that Private Guy D, Burroughs, 
Headquartera Battery, 15th Field Artillery, did, at 
Fort Sam Houston, Texas, on or about October 12, 
1935, feloniously embezzle by traudu1ently convert
ing to his own use one Blue plaid wool suit, value 
about tl5.00, the property- of Private HenryW. Saye, 
Headquarters Battery, 15th Field .Artillery, entrusted 
to him by Tufte Satel, Regimental Tailor, 15th Field 
.Artilleey, for delivery to the said Private Saye. 

The Board of Review is of the opinion that there is no competent 
substantial e'Yidence in the record to sustain the allegation that the 
suit of clothea pawned by the accused was "entruete4 to him by Tufte 
Satel, Regimental Tailor, 15th Field Artillery, for delivery to the said 
Private Saye", So far as here pertinent. the ertdence shows merely that' 
the accused had Saye's suit in his possession (R.29) am that he pawned 
it (R.25, and letter there introduced) without Saye's authority (R.21) 
or knowledge. 
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Ina8I!D.1ch as the evidence is not sufficient to establish the nature 
of the accused's possession or that it had been entrusted to him in the 
manner alleged, or by the owner, the conviction of embezzlement is not 
warranted. However, the record does contain ample eTidence to show 
that a~er the accused had gained, in a manner not sufficiently estab
lished, possession of the suit of clothes he fraudulently converted it 
to his own use by pawning the same without'the knowledge or consent ot 
its Ol.'iller 1n violation ot the 96th Article ot War, an offense included 
in the charge of embezzlement. Dig. Ops. J.AfJ.., 1912-30, sec. 1471 (2). 

In arriving at the foregoing conclusion the Board of Review has 
not overlooked and does not intend to depart from the previous ruling 
of a fo:rmer Board ot Review concurred in by The Judge Advocate General 
in the case ot Private Frank J. Cinkowski, June 19, l 934 (CM 201960). 
In that case competent evidence showed that, the property was lent by 
one soldier to another, -who pawned it without the knowledge or consent 
of the owner, and the Boe.rd of Review properly held that tb!l offense ot 
embezzlement was established. 

3. For the reasons stated, the Board holds that the record ot trial 
is legally sufficient to support only so much of the ttndings ot guilty 
o::t the charge and specitication as includes findings ot fraudulent con
version under the 96th Article of War, and legally sufficient to support 
the sentence. !7-~

-~----~--------' Judge Advocate. 

---------------' Judge AdTocate. 

_2)_<--.~11-P--~-.....fft~~-#---' Judge Advocate. 



(121)W.AR DEPAR'nmNT 
In the Office or The Judge Advocate Genere.l. 

Washington, D.c. 

!3oard or Review 
CM 204879 

UNITED STATES 

v. 

Captain RALPH E. FLEISCHER 
(0-9639), ~uartermaster 
Corps. 

) 
) 
) 
) 
) 
) 
) 

SECOND CORPS AREA. 

Trial by G.C.M., convened at 
Governors Island, New York, 
March lS-27, 1936. Dismissal. 

OPINION or the BOARD OF REVIEW 
TILLOTSON, MORRISETl'E and CAFFEY, Judge Advocates. 

l. The Board ot Review has examined the record or trial in 
the case or the officer named above and subm1ts this, its opinion, 
to The Judge Advocate General. 

2. The accused we.a tried at Governors Island, New York, on 
March l8 to March 27, 1936, upon five specifications under the 93d 
Article or War, two specifications under the 95th Article or War, 
and twelve specifications under the 96th Article of war. 

He pleaded not guilty throughout, and was convicted upon three 
specifications under the 93d Article or war, one i,pecification under 
the 95th Article or war, and nine specifications under the 96th 
Article or War. He was sentenced to dismissal. The reviewing 
authority disapproved the finding or guilty or Specirieation 9, 
under the 96th Article 01' War, approved the sentence, and forwarded 
the record or trial tor action under the 48th Article ot War. 

3. The charges and specifications upon which the accused was 
convicted may be sumnarized as follows: 

CHARGE I: Violation of the 93d Article or war. 

Specification 1: Embezzlement at Fort Slocum, New York, 
on or about July 3, 1935, or subsistence stores 
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Talued at $2.72 and belonging to the General Mess 
at Fort Slocum. 

Specification 2: Embezzlement at Fort Slocum, New York, 
on or about November 28, 1934, ot subsistence stores 
valued at $15.68 belonging to the Infantry General 
Mass at Fort Slocum, New York. 

Specification 3: Embezzlement at Fort Slocum, New York, 
during the period from about March 1, 1934, to about 
July 31, 1935, of the sum of $234.25 belonging to 
the Infantry General Mess at Fort Slocum. 

CHARGE II: Violation ot the 95th Article ot war. 

Specification l: Making before a board of officers at 
Fo~t Slocum, New York, 1 on or about July 3, 193~, a 
false official statement not under oath concerning 
his acquisition and possession of the subsistence 
stores described in Specification lot Charge I. 

CF.J.RGE III: Violation of the 96th Article of War. 

Specification 4: False swearing before a board of officers 
at Fort Slocum, New York, on or about July 9, 1935, 
concerning his acquisition and possession of the sub
sistence stores described in Specification l of Charge I. 

Specification 5: False swearing before the Corps Area 
Inspector at Fort Slocum, New York, on or about August 
30, 1935, concerning his acquisition and possession 
of the subsistence stores described in Specification l, 
Charge I. 

Specification 6: False swearing before the Corps ·Area 
Inspector at Fort Slocum, New York, on or about 
October 9, 1935, denying conversation with witnesses 
previously interviewed by the Corps Area Inspector. 
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Specification 7: False swearing before the Corps Area 
Inspector on or about August 30, 1935, denying the 
eating of meals at the enlisted men•s messes. 

Specification 8: Inducing at Fort Slocum, New York, on 
or about July 3, 1935, Private Ziegler to swear 
talsely before a board or officers that he had 
never taken packages trom the General Mess to 
accused's quarters. 

Specification 9: Inducing at Fort Slocum, New York, on 
or about August 31, 1935, Start Sergeant John 
Maresca to swear falsely before the Corps Area In
spector that Captain Fleischer had paid tor all the 
tood he had eaten in the Infantry General Mess. 
(Finding of guilty disapproved by the reTiewing 

authority.) 

Specification 10: Inducing at Fort Slocum, New York, on 
or about September 5, 1935, Corporal Grochmal to 
swear falsely before the Corps Area. Inspector that 
on July 3, 1935, Private Ziegler gave him tour 
chickens (part of' subsistence stores described in 
Specification 1, Charge I) to be cleaned tor Captain 
Fleischer. 

Specification 11: Attempting at Fort Slocum, New York, 
on or about July 3 ,· 1935, to influence the testimony 
to be given by First Sergeant Dye before a board or 
officers by saying to Sergeant Dye, "You have not 
seen anything, you have heard nothing, and do not 
say anything". 

Specification 12: Attempting at Fort Slocum, New York, 
on or about August 12, 1935, to influence the testimony 
ot Technical Sergeant Walston to be given before the 
Corps Area Inspector by saying to Sergeant Walston, 
"You do not know anything, you haTe heard nothing, 
you have not seen anything and keep your mouth shut". 
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4. On the convening but before the organization of the court 
the defense announced that it had filed a petition with the President, 
the substance of which was to the eff'ect that the court was illegally 
constituted in that the convening authority was the actual accuser; 
and on the strength of the filing of this petition the defense urged 
that the trial should not proceed. The court properly directed the 
trial to proceed. (R. 4,8,9,10) Immediately following the organization 
of the court, and prior to arraignment, the defense asked for a con
tinuance, first, on the grounds contained in its petition to the 
President, which was read to the court, and second, in order that 
the defense might obtain through the War Department certain documentary 
evidence which had been denied it by the convening authority. 

It appears that in its petition to the President the defense 
claimed not only that the court was illegally constituted because the 
appointing authority was in fact the accuser, but also that the court 
was without jurisdiction to proceed with the trial because the 
thorough and imJ;>artial investigation required by the 70th Article of 
War prior to trial had not been made. On the motion tor continuance 
the defense did not e.mpli!y or stress its contention that it had been 
improperly refused documentary evidence, and it appears that co,:msel 
for the defense was rully advised by the court that the proper way 
of raising the questions submitted in his petition to the President 
was by appropriate pleas to the jurisdiction of the court. This 
counsel for accused declined and refused to do, and the request tor 
a continuance was properly denied. The defense then submitted in 
an appropriate manner objections to the form and surticiency of the 
specifications. These objections were overruled and the trial on 
the merits was then proceeded with. (R. 16-24) 

Al.though, as pointed out above, the defense refused at the trial 
to raise by appropriate pleas the question of the jurisdiction of the 
court on the grounds contained in its petition to the President, this 
question has been subsequently raised by counsel in oral argument 
and by an extensive brief submitted to the Board of Review. 

It therefore follows frOm the foregoing, and for the additional 
reasons hereinafter set out, that the record of trial presents the 
following questions for consideration by the Board of Review: 
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(a) Was the court legally constituted? 

(b) Was there a failure to comply with the provisions of 
Article of War 70, requiring a thorough and impartial investigation 
prior to trial, such as to injuriously affect the substantial rights 
of the accused? 

(c) Were the specifications or any of them objected to legally 
insufficient in form or substance? 

(d) Did any of the rulings of the law member on the admission 
or exclusion of evidence injuriowsly affect the substantial rights 
or the accused? 

(e) Is the evidence legally sufficient to sustain and warrant 
the findings or guilty and the sentence? 

The discussion of the questions under (a) and (b) will be post
poned until those raised under (c), (d) and (e) have been disposed or. 

5. The defense objected to the form of Specification 3, Charge I, 
on the ground that nthe embezzlement charged is over a period of 
March l, 1934, to about July 31, 1935, about 15 months or 16 months", 
and argued that if it were intended to allege the embezzlement of a 
single 8lll0unt the date should be more definite and if not a single 
amount but a total or man:y, then the respective dates should be 
reasonably specified. The practice of charging embezzlement in the 
manner followed in the specification objected to has been approved 
by the Federal courts as well as by the Board of Review on the ground 
that so long as the commission of the offense is laid within the 
statute of limitations the time of the same is immaterial, and it 
would be tutile to require the pleader to allege a specific, definite 
time. Sec. 1564 (3), Dig. Ops. JAJJ, 1912-30, and authorities therein 
cited, including Moore v. United States, 160 u. s. 258. The objection 
was properly overruled. 

Objections were raised to Specification 1 of Charge II, and 
Specifications 4, 5, 6, and 7 of Charge III on numerous grounds, 
none of which has any substantial merit. These specifications are 
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ineptly dre.wn in that they set forth at unnecessary length, and 
verbatim, testimony given by the accused in the form of questions 
and answers, all as being allegedly false, whereas some of the 
questions were manifestly introductory or immaterial and the 
answers thereto were manifestly true. However, it clearly appears 
that in spite of the unnecessary prolixity and awkwardness of the 
pleading, the accused was fully acquainted with the gist of the 
o:rtenses charged end the material parts of the testimony alleged 
to be false, and was fully able to, and did in fact, address his 
defense to the statements which it was intended to charge as false. 
The Board is accordingly of the opinion that the action of the court 
in overruling the objections to these specifications did not in
juriously affect the substantial rights of the accused. 

The objections to Specifications 8 and 10 on the ground that 
they were indefinite and to Specifications 11 and 12 on the ground 
that it is not alleged that the accused knew what the witness was 
going to be called to testify to, or in what respect he was attempting 
to influence the testimony, were obviously without merit and were 
accordingly properly overruled. (R. 41-50) 

6. The competent material evidence offered by the prosecution 
and by the defense as shown by the record of trial may, for the 
purposes of this review, be swmnarized as follows: 

For several years prior to the dates of the alleged offenses 
the accused had been on duty at Fort Slocum, New York, a large 
recruit depot situated on a small island in Long Island Sound, a 
short distance from New Rochelle, communication with the mainland 
being maintained by a Government operated ferry supplemented at 
times by a smaller power boat. Accused was the Assistant Conmandant 
of the Cooks and Bakers School located at Fort Slocum, e.nd at the 
same time the mess officer of three large messes operated on the 
post. (R. 69-70) One, called the General Mess, serving the casuals 
passing through the post, another, the Infantry General Mess, serving 
the members ot the recruit companies, and the third, the Detachment 
General Mess, serving the l.}u.e.rterma.ster Detachment, Signal corps, 
Ordnance, Bakers and Cooks School, and the 11th Bakery Company. The 
Post commander was Colonel Carl A. Martin. (R. 128-130) 
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It sutficiently appears from the record that as a result of 
the accused's connection with numerous investigations,followed in 
some instances by court-martial trials or other disciplinary action, 
he bad incurred the enmity of a number of the officers of the post, 
including Major Renn Lawrence and Captain Tacy, who were largely 
responsible for the original accusations against him. However, it 
likewise appears that the accused had gained the confidence of 
Colonel Martin e.nd retained the same until the latter finally became 
convinced of the dishonesty of accused and signed the present charges 
against him. 

On July 3 1 1935, as a result of a report made to the Commanding 
Officer by l!.ajor Lawrence, the former directed Major Maul, the Post 
Quartermaster, and Captain Kielty, the Post Adjutant, to search the 
accused's automobile parked at Neptune Dock on the New Rochelle side. 
The car was locked but accused appeared shortly therea:rter (about 
2:00 p.m.) and voluntarily unlocked the car, whereupon it was 
searched in his presence and the articles of food described in the 
first specification of Charge I were found therein. (R. 71-75,138-142) 
Following this incident, the Conmianding Officer on the same a:rternoon 
appointed a board consisting of himself, Major Maul and Captain 
Kielty to investigate the matter. Numerous witnesses, including the 
accused, testified before this board which sat for several days. 
Subsequently a report of the proceedings was forwarded to the corps 
Area Comnander and therea:rter the Corps Area Inspector, acting under 
the orders .of the Corps Area Commander, conducted another investigation 
extending over a period of several months. (R. 81,130-134,141,167-168) 

It appears that the evidence obtained by the Corps Area Inspector 
in his extensive investigation resulted in preferring the present 
charges against the accused, which e.re obviously based upon the 
following suppositions: 

That over a long period of time the accused had been guilty of 
dishonesty in connection with the enlisted men's messes under his 
control by habitually or almost daily eating his meals e.t one or more 
of them without compensating the mesa concerned; by taking or causing 
to be taken from one or more of the messes food supplies, usually on 
Wednesdays and Saturdays of each week, and converting the same to 
his own use without compensating the mess concerned; by embezzling 
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various sums of moneys which came into his possession as mess officer; 
that when he learned on July 3, 1935, that his car containing sub
sistence stores improperly taken from one of his messes was to be 
searched, with the result that suspicion would inevitably be directed 
against him, he conceived and persistently pursued a plan or scheme 
to conceal his previous dishonesty, not only by testifying falsely 
himself before the board of officers appointed by his Con:unanding 
Officer and before the Inspector General, but by inducing or coercing, 
either through their sense of loyalty or by threats, the enlisted men 
acquainted with the facts concerning his alleged misconduct to testify 
falsely before Colonel Martin's board and before the Corps Area Inspector. 

It further appears that several of the material witnesses did 
in fact exonerate Captain Fleischer before Colonel Martin's board, 
end on numerous occasions continued to adhere to and persist in their 
testimony, exonerating the accused before the Corps Area Inspector, 
until finally, after repeated examinations and after the accused was 
ordered away from Fort Slocum, they changed their testimony completely 
and gave evidence almost directly to the contrary. The theory of the 
prosecution is obviously that the original testimony of these wit
nesses was induced by Captain Fleischer in the manner indicated above 
and was persisted in as long as he was able to exercise control over 
them, but that as soon as that control was removed they testified 
truthfUlly before the Corps Area Inspector and subsequently before 
the court. The theory, of course, of the defense is that the original 
testimony was true and that the subsequent testimony incriminating 
him was given by these material witnesses under coercion and pressure 
brought to bear upon them by the Corps Area Inspector, representing 
the Corp~ Area Commander. 

Considerable evidence was introduced by the prosecution tending 
to show that the accused bad, for a considerable period, habitually 
taken his meals at the various messes of which he was in charge 
without paying for the ee.me, and had regularly, on Wednesdays and 
Saturdays each week, caused packages of subsistence stores to be 
taken out of one of the messes and converte.d the same to his own use. 
There was no specification charging the accueed with such general 
course of misconduct, but the evidence referred to was admissible in 
support or the specifications alleging the giving and inducement 
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or felse testimony and was properly receiTed by the court for this 
purpose. The Board or Review is or the opinion that evidence ot 
such practices on the part of the accused was also admissible to . 
show an established plan or scheme ot the accused to subsist himself 
at the expense ot the messes under his control, thus tending to 
support the specifications charging specific instances ot such 
misconduct. Such evidence was likewise relevant and proper as 
bearing upon the credibility or the accused as a witness. In the 
discussion which follows, the evidence referred to will be considered 
as admissible tor the purposes above indicated. 

?. Specification 1 ot Charge I alleges the embezzlement on 
1uly 3, 1935, ot subsistence stores Talued at about $2.?2 belonging 
to the General Mess at Fort Slocum. For about two or more years 
prior to July 3, 1935, Corporal Adam J. Grochmal had been on duty 
in the butcher shop of the General Mess at Fort Slocum and during 
that time, in accords.nee with instructions trom his coDlll8llding 
officer, the accused, he prepared packages ot tood twice a week tor 
the accused and put them in the ice box until Ce.ptain Fleischer's 
orderly came tor them. The packages at first contained two tenderloin 
steaks or two chickens and two units ot cheese, butter, bacon and 
fruit, all of which belonged to the General Mess. Later, the fruit 
was omitted. (R. 359-362) 

During August, September and October, 1934, Private Aubrey :a:. 
Miles was accused's orderly; from November, 1934, to the latter part 
or January, 1935, Private Genaro Ortiz was accused's orderly, and 
he was succeeded by Private Herbert J. Ziegler, who served as orderly 
for accused from JanYB.ry, 1935, to October, 1935. During these 
periods these soldiers habitually, usually on Wednesdays and saturdeys, 
received the packages ot rood prepared by Corporal Grochmal and, after 
dividing them into two bundles, would put them into suitcases, te.ke 
them to the dock and either leaTe them on the boat or carry them 
across and put them in accused's car at the Neptune dock. (R. 524-530, 
536-539 1542-546) This practice had been obserYed on numerous occasions 
over a considerable period by ~jor Lawrence and Captain Tacy, as well 
as b7 three sergeants of the Military Police on duty at the Neptune 
dock (R. 577-586). 

On July 3, 1935 (which was Wednesday), Major Lawrence and 
Captain Lester J. Tacy saw Private Ziegler, accused's orderly, take 
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some packages from a pushcart into the rear entrance of accused's 
quarters and then return with a suitcase and a handbag which he 
put into the pushcart, and with the help of another man pushed it 
in the direction of the dock (R. 548-550,555-556). Substantiall)r 
the same occurrence we.a also witnessed by captain McCullough 
(R. 570-571}. About 12:30 of the same afternoon, Privates Ziegler 
and Leclerc were seen by Sergeant Andrew K'Urapka, military policenan 
on duty at Neptune dock, to put two big packages, a suitcase and a 
handbag in Captain Fleischer's car (R. 578). 

The articles of food found in accused's car by Major Maul and 
captain Kielty substantially correspond with the list of such 
articles which Private Ziegler testified he had received from Corporal 
Grochmal and had placed in the car in the manner described above. 
It will be noted, however, that Grochmal testified that the packages 
he made up for Ziegler contained four chickens, two pieces of cheese, 
two pounds of butter and two pieces of bacon, and that the articles 
seized consisted of two and not four chickens, two tenderloin• of 
beef, two pieces of cheese, three pounds of butter, and food supplies 
not described by Corporal Grochmal as having been prepared by him on 
1uly 3, but the list does correspond substantially with the list of 
articles which, according to Corporal Grochmal, he had been in the 
habit of preparing for the accused on each Wednesday and Saturday. 
(R. 361-363} 

The articles of food were all obviously such articles as are 
usually and habitually carried e.mong the food supplies of enlisted 
men's messes and on the date in question some nine hundred chickens 
had been received by the Infantry ~~ss, but it is also common knowledge 
that such articles of food can be bought at any public market or 
grocery store. In this connection, however, it is noted that the 
butter was exactly similar to what is known as "issue" butter, as 
distinguished from "sales" butter, the former habitually issued, but 
never sold, by the Conmissary to enlisted men's messes, and each 
package of it bore the trade name "Emil Fleichl•, who was the con
tractor supplying butter to the FOrt Slocum Conmissary at that time 
(R. 148). Likewise, it is noted that one of the beef roasts was 
marked "Ella", the first name of the accused's fiencee, a Miss Ella 
Anderson (R. 152). 

The value of the foodstuffs, as alleged in the specification, 
was sufficientl7 established. 
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Specification 2 of Charge I alleges embezzlement on or about 
NoTember 28, 1934, of subsistence stores valued at $15.68 belonging 
to the Infantry General Mess at Fort Slocum • 

• From about March 1, 1934, to October 1, 1935, Staff Sergeant 
1ohn Maresca, who for about seven years had been instructor or students 
in the Cooks and Bakers School, was mess sergeant in charge of the 
Infantry General Mess under Captain Fleischer. November 28, 1934, fell 
upon the Wednesday immediately preceding Thanksgiving Day, and on the 
former date, in obedience to Captain Fleischer's instructions, Sergeant 
M:lresca with the help of Private William A. Scheller, a student cook 
at the Infantry General Mess, prepared two packages, each containing 
one entire unit or the Thanksgiving menu, one for accused's mother 
and •one for his lady friend Ella". The packages together contained 
the items described in· the specification under discussion and the seme 
were laid aside. On previous occasions other packages had been prepared 
by Sergeant Maresca and Private Scheller under similar circumstances 
tor Captain Fleischer's use. At the time of giving instructions for 
the preparation of the Thanksgiving packages, Captain Fleischer informed 
Sergeant Laresca that "he would take care of the mess for whatever he 
would get" but Sergeant Maresca never received any payment for the 
same and the accounts of the accused where such credits are required 
to be entered fail to show any payment whatsoever by Captain Fleischer 
for food supplies obtained by him from the mess. (R. 397-402,428-430). 

The value and ownership of the food supplies as alleged in the 
specification were established. 

Specification 3 alleges the embezzlement during the period from 
about March l, 1934, to about 1uly 31, 1935, or the sum of $234.25 
belonging to the Infantry General Mess. During that period Harold L. 
Henry and N. w. Lantz, civilian employees in the Quartermaster's 
Office at Fort Slocum, boarded at the Infantry General Mess and 
Sergeant Maresca received, in his capacity or mess sergeant, $200 
from Mr. Henry and $87.75 from Mr. Lantz, making a total of $287.75, 
as board money, the property of the mess, which he in turn delivered 
to his commanding officer, Captain Fleischer. The receipt or this 
money is acknowledged by the accused. ' 
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The mess accounts show that Captain Fleischer charged himself 
with the receipt of board money amounting to approximately $53.50 
e.nd it is evident that in drawing the specification the doubt was 
resolved in his favor, giving him credit for this amount, leaving 
a balance of $234.25, which it is established and admitted by the 
accused he did not enter in his accounts in the manner prescribed 
and required or deposit in his unit fund accounts. (R. 199, Ex. 6; 
260-265,375-376,403-404,71!3-714) 

In the opinion of the Board of Review the foregoing evidence 
standing alone and without eXPlanation or denial is clearly sufficient 
to support and warrant findings of guilty of Specifications land 3 
of Charge I (sec. 1563, Dig. Ops. JAG, 1912-30), but for the reasons 
hereinafter stated is legally insufficient to support or warrant 
the finding of guilty of Specification 2 of Charge I. 

Prior to the trial at the investigations referred to above 
and at the trial itself the accused, in the manner described below, 
denied and attempted to explain or discredit the foregoing evidence 
against him, and his conduct in this regard will now be discussed 
not only to the extent to which it bears upon his guilt or innocence 
under the specifications of Charge I of which he was convicted, but 
also in the respect to which it fo:n11s the bases of the specifications 
under Charges II and III. 

Shortly a~er his car had been searched on July 3, 1935, accused 
appeared before the Martin board and, in an effort to eXPlain the 
presence of the foodstuffs in his car, ma.de the statement, not under 
oath, which forms the basis of Specification l of Charge II, to the 
effect that he_purchased the two small roasts and the butter in town 
and that the cheese came from his ice box which he cleaned out on 
that date. He subsequently appeared again before the Martin board 
on July 9, 1935, where he gave under oath the testimony which forms 1 

the basis of Specification 4 or Charge III to the effect that he had 
bought the two chickens which were found in his car from Morley 
Markets in New Rochelle, and that these chickens had been taken by 
his orderly to the Genere.l,Mess, cut, gutted and cleaned and then 
returned to the accused's quarters. He also stated that he had a 
bill tor the same which he subsequently produced. (R. 94-95; :EX. 3-A) 
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Later on various occasions he appeared before the Corps Area Inspector 
where he made under oath the statements forming the bases of Specifi
cations 5, 6 and 7 or Charge III, respectiTely, to the general effect 
that the chickens involved were the ones which he had bought from 
Morley Markets on June 19, 1935, that he had spoken to none or the 
witnes~ea previously examined by the Corps Area Inspector, and that 
he had never taken breakfast at the enlisted men's mess nor had he sat 
down to a table and been served a meal there (R. 167-205). 

In addition to attempting to explain in the manner described above 
the accusations against him concerning the irregularities and misconduct 
in connection with his messes, the accused, according to evidence 
offered by the prosecution, prior to reporting to the Neptune dock 
where his car was searched, got in touch with Private Ziegler (R. 545-
546) , his orderly, and Sergeant Maresca (R. 423-424) , who at that time 
was mess sergeant or the Infantry General Mess, and warned both or them 
age.inst giving e.ny damaging testim:>ny at the investigation which the 
accused eTidently knew was about to take place. Subsequently it 
appears from the testimony or the prosecution's witnesses, and or ac
cused himself (R. 719-720), he called his mess sergeants together and 
discussed the investigation with them. There were present at this 
meeting in Captain Fleischer's office Technical Sergeant Troy Walston, 
Starr Sergeants llaresca. and James P. carroll, and First Sergeant 
Daniel Dye, and apparently two sergeants, Vlarren and Prince. Accord• 
ing to the testimony or Sergeants M!lresca (R. 425), Carroll (R. 602-603), 
Walston (R. 599-600), and Dye (R. 519), which is denied however by the 
accused, the latter told them in substance that they must remember that 
they did not know anything, had not heard anything, had not seen anything, 
and should keep their mouths shut. This alleged misconduct forms the 
bases or Specifications 8, 10, 11 and 12, and the proof shows that 
Private Ziegler and Corporal Grochmal did testify substantially as 
alleged. 

The undisputed competent proof ottered by the prosecution shows, 
and the accused ad.mits, that during the :period covered by the third 
specification or Charge I, from March 1, 1934, to July 31, 1935, the 
accused receiTed the sum or $287.75 trom two civilian boarders, Mr. 
Henry and Mr. Lantz, who were permitted to eat their meals at the 
Infantry General Mess, and that at least $234.25 or this amount was 
never, as the regulations required, taken up in any of his meas 
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accounts (citations supra). In an effort to explain his failure to 
do so the accused claimed that he carried this amount as a "slush 
fund", apparently in his own possession, which he used to purchase 
utensils which he could not get in the usual, regular way in his 
~ss (R. 713-714). In partial support of this testimony he had pro
duced before Colonel Spinks, Corps Area Inspector, receipted bills 
from Stone's of New Rochelle in the amount of $19 and Del Gaudio of 
Brooklyn, New York, in the amount of $74.75, and later claimed similar 
purchases from R. Weiss, Yonkers, New York, in the amount or $63.80, 
a total of $157.55. 

It is conclusively shown (R. 200-204; Exs. 7,7-a,7-b,7-c, & a, 
8-a,B-b,8-c) that all bills from Stone's were made up and furnished 
to the accused at his own request long after the alleged sales had 
taken place, and that the individuals making out the bills had relied, 
not upon any record of such sales or on their own recollection, but 
solely upon the information :1'Urnished by the accused who claimed that 
he had on Tarious occasions bought the articles for cash and requested 
receipted bills for the seme long after the fact (R. 212-218). 

The five bills from Del Gaudio covered the period from January 31 
to May 21, 1935, and are made out against the Infantry General Mess, 
marked paid, and cover i tams of mess equipment and supplies, which 
bills are accompanied by duplicate delivery slips which are yellow, 
whereas if they had come trom Del Gaudio records in support or the 
bills they should be white (original) and should bear the sergeant's 
signature as a receipt (Maresca, R. 412). Aside from being yellow 
instead of white, they are not signed by the mess sergeant who testified 
that he did not receive the property listed thereon and on the bills 
(J.Bresca, R. 412-413). The usual supplies bought from Del Gaudio were 
frUits and vegetables (Maresca, R. 412-413}. 

In March or April, 1935, Sergeant }Jaresca received at the Infantry 
General Mess a large assortment of kitchen utensils from a dealer 
named Weiss, all of which are shown on prosecution's Exhibit 7, a 
rebilling made at the request of the accused and running against the 
Infantry General Mess, but it is conclusively established that all 
of the equipment listed on this bill, with the exception of one 
eighty-cent item, was paid for, not out of the~ money which 
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neTer appears on the books or the Infantry General Mess, but out or 
the re e.rl accounted for funds of the Infantry General Mess 
(Voucher 13, June 1935 and or the Detachment General Mess (Voucher 
12, June 1935), $20.80 by the former and $43 by the latter (R. 409, 
3'2-347; Ex. 17). 

Accused offered no Touchera or receipts for the remaining $76 
which he also claimed to haTe spent out of his slush fund or board 
money for meae equipment. 

The accused denied under oath before Colonel Spinks, as alleged 
in Specifications 6, 7 and 8 1 respectively, of Charge III, that he 
had eTer interYiewed witnesses previously testifying at Colonel Spinks' 
investigation, and that he had ever eaten a breakfast at any one of 
the messes or ever sat down to a table and been serYed a meal or break
fast. This testimony was disputed by the testimony of a number of 
enlisted men who swore positively that Captain Fleischer habitually 
took two or three meals a day at the mess, very often including 
breakfast, and post exchange and commissary bills were produced showing 
the purchase of unusual articles of diet which were charged to the mess 
and all of which, according to the testimony of prosecution's witnesses, 
were purchased and prepared for Captain Fleischer's meals. When 
Sergeant Herbert c. Longmore, who had seen Captain Fleischer taking 
his meals at the variou.s messes, told him that the food bought at the 
post exchange and charged to the messes was for the exclusive use of 
the accused and should therefore be paid for by him, accused refused 
to do so on the ground that the purchase of such special items of 
:rood furnished the opportunity or training his men in the preparation 
of the same (R. 594). During the period involved the food purchased 
by accused from the post exchange and commissary at Fort Slocum was 
significantly inconsiderable and obviously insufficient for his sub
sistence. For instance, his post exchange meat bills tor .A,pril, May, 
June and July, 1935, were $1.69, $0.85, $3.50 and $3.40, respectively, 
and the other rood purchases were correspondingly small. (R. 754; 
Exs. E and P'). 

Accused, testifying as a witness in his own behalf (R. 706-759), 
denied that he had been guilty of wrongf'Ul.].y taking any supplies ot 
foodstuffs trom the various messes under his control; insisted that 

-15-



(136) 

he had not only not embezzled any of the money in the so-called slush 
:fund but claimed to have spent money of his own for mess utensils; 
denied that, except on infrequent occasions in the performance of his 
duty, he had ever eaten meals at the messes; e.nd insisted that he 
had been truthful throughout previous investigations in the explanation 
or his entire conduct. In addition to his own testimony and to the 
explanation previously discussed in this review, Captain Fleischer 
offered the testimony or his mother (R. 699,770), sister (R. 692), 
and his fiancee (R. 696-698), all of which tended to show that the 
accused did not make a practice of bringing foodstuffs from the mess 
to his or their homes for their personal consumption, end most 
particularly that he had not so supplied the Thanksgiving dinners at 
his home or at the home of his fiancee. Frank Johnson (R. 662-670), 
a friend of the accused and the manager of an automobile garage, 
particularly remembered the day before Thanksgiving, 1934, on which he 
had looked inside of accused's car end was positive there was nothing 
in it. Likewise, the witness had frequently seen accused's car in his 
garage without ever seeing any foodstuffs or anything that appeared to 
be such in the car. For the obvious purpose of explaining his frequent 
possession of food supplies similar in kind to those used in the messes 
and also in order to explain how he subsisted himself during the periods 
involved, the accused produced as a witness a fruit and vegetable 
dealer or New York City by the name or Willie.m Endico (R. 624-650), 
from whom Captain Fleischer was in the habit of purchasing mess supplies, 
who testified that he frequently sent Captain Fleischer samples or 
his fruits and vegetables, all of which, however, Captain Fleischer 
insisted upon paying ror. The witness identified a number of bills 
covering the items, all marked paid, but could not give the dates or 
payment by the accused or state whether he ma.de out the bills all at 
once or from time to time. However, the bills were apparently ma.de out 
from records which Mr. Endico far some reason kept in a book for the 

'month of August. All payments were made in cash, none by check. AJJ 
bearing upon the claim of accused that the chickens found in his car 
on July 3, 1935, had been purchased by him on June 19, 1935, and kept 
in his ice box, two witnesses quelified as experts on the question of 
how long chickens could be kept, end their testimony is to the effect 
that they could be kept in an ice box for two or three weeks provided 
they had not been previously gutted. 
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s. From all of the foregoing, it is apparent that the issues 
at the trial were clearly defined, the prosecution claiming and 
offering evidence to show that the accused, during the period alleged, 
had been guilty of misappropriating supplies and tunds or the enlisted 
men's messes under his control and that, in an effort to conceal such 
misconduct, he testified falsely at the investigation and tampered 
with the witnesses, succeeding in his effort to induce them to testify 
falsely only so long as they remained subject to his control and co
ercion. The accused, on the other hand, claimed that he was entirely 
innocent.of any wrongful. use of the money and suppli"es.of any of his 
messes; that the original testiraony of witnesses exonerating him was 
true and rema.ined true throughout Colonel Spinks' investigation until 
they were forced and coerced through threats, intimidation and actual 
mistreatment to change their testimony and swear falsely against him, 
and that the original testimony of Major Lawrence and other commissioned 
officers was due to personal enmity and a desire for revenge. Counsel 
for the accused now contends m)St strenuously that the cas~ depends 
in all of its essential elements upon discredited witnesses ·and that 
since there is not sufficient corroboration the testimony or these 
witnesses should be disregarded with the result that the prosecution's 
case falls. 

The Board or Review recognizes the general rule that the un
corroborated testimony of a discredited witness should be given little, 
if any, weight. However, a discredited witness may be reh~b1litated 
by showing that his previous testimony was given under dure.ss, or to 
a less extent trom a misguided sense of loyalty to a supe~ior. Like
wise, the corroboration required to support the testimony· of a dis
credited witness need not always be by similar testiinony of·other 
unimpeached witnesses, but may consist of circumstanti~l evidence as 
well as the proof of conduct or testimony by en accused ~videncing 
gu11ty knowledge on his part. · · 

Many or the facts involved in this triai ~re ,undisputed with the 
result that it is not important whether some of tbe -witnesses testi
fying to the same were discredited or not. Howe'Ver, it must be 
conceded that the principal witnesses testifying in support or the 
prosecution's contention that the accused was guilty or the embezzle
ments alleged and his subsequent effort to conceal the same by the 
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giving of false testimony and the tampering with the witnesses 
were to a greater or lesser extent discredited. The chief witnesses 
testifying directly to the fe.cts relied upon by the prosecution were 
Sergeant Maresca, Corporal Grochmal and Private Ziegler, and to a 
lesser extent Major Lawrence, Captains Tacy and McCullough, Sergeants 
Dy'e, Kurapka, Rath, Brock, Longioore, Walston e.Iid Qarroll. Of these, 
Sergeant Maresca, Corporal Grochmal and Private Ziegler had persisted 
on many occasions in their previous testimony before the Martin board 
and the Corps Area Inspector, completely and totally exonerating 
Captain Fleischer. Sergeants Dye, Walston and Carroll had likewise 
made previous statements entirely inconsistent with their testimony 
at the trial. Major Lawrence and Captain Tacy were admittedly hostile 
and resentful towards the accused. 

To what extent then is the testimony of these witnesses corroborated? 
In the first place, the previous testim:>ny of the enlisted men referred 
to above is at least partly eXJ)lained by the coercive influence of the 
accused, and in this connection it is obviously more reasonable,in the 
absence of compelling facts to the contrary, that it was Captain 
Fleischer, the most interested party in the entire proceedings, who· 
improperly influenced the witnesses than that it was the Corps Area 
Commander and his Inspector, whose only interests were presumably · 
to ascertain the true facts. In the second place, the testimony ot 
these witnesses at the trial was in practically all substantial parts 
corroborated by the testimony of other unimpeached, credible witnesses, 
such, for instance, as the testimony of Privates Miles and Ortiz which 
substantiated the testimony of Private Ziegler that all three of them 
habitually as orderlies for the accused obtained food supplies from 
the General Mess at FOrt Slocum under orders trom the accused and de
livered the same to him in the manner described. Likewise, this 
testimony is to a very great extent corroborated by the military 
policemen, Sergeants Kurapka, Rath and Brock, all of whom were un
impeached and who testified that they had frequently seen the orderlies 
for the accused delivering packages to his car at the Neptune dock. 
Sergeant Longmore's testimony, already referred to, is likewise 
particularly enlightening. In the next and last place, the eXJ)lanations 
offered by the accused are peculiarly unconvincing, as, for instance, 
his dealings with Stone's and the manner in which he attempted to support 

-18-



(139) 

the same by the production ot bills which were n:e.de up entirely upon 
accused's instructions long after the alleged sales had taken place 
and without reference to any then existing records or independent 
recollection on the part ot the individuals preparing the billa. 
The chief witnessee upon whose testimony- he relied were all members 
or his own tamily' or his intimate friends or in one case his tiancee, 
1f1th the exception or some merchant. w1 th whom e.s mess officer or the 
various messes he had been trading. For the reasons pointed out in 
previous discussions the testimony of the latter is ot little, it any, 
value. The testimony or the accused himselt is f'Ull or improbabilities, 
as, tor instance, that he did by.chance obtain at a market in the 
Bron% butter exactly similar in quality and marked with the same bre.nd 
as that issued by the Commissary at Fort Slocum; that he would keep 

. chicken• in an ordinary ice box from the 19th or June to the Zd ot 
July'; that an officer of his experience would tail to enter in the 
proper accounts collections for board money due his mesa and then 
expend the same without obtaining the proper vouchers or making the 
proper entries in his accounts. 

With particular reference to the third specitica_tion of Charge I 
alleging the embezzlement or meas tunda, counsel for accused contended 
throughout the trial, and later in his oral argument and brier, that 
the detinition of embezzlement contained in the District or Columbia 
Code and the requirements as -to proot thereunder govern in this case. 
This mey be and probably' was true prior to the present Manual tor 
Courts-Martial (sec. 443, P• 430, M.C.M., 1921}, but the present 
Manual (par. 14:9 h} has abandoned that rule and correctly adopted the 
detinit1on and principles contained in the case or Moore v. United states, 
168 u. s. 268, which defines embezzlement as flthe traudulent appropriation 
or property by a person to whom it has been entrusted or in whose hands 
it has lawfully come", and even under the old detinition it was held 
(sec. 1561, Dig. Ops. JAG, 1912-30} that: 

"A:JJ.y adult man who receives large suma or money trom 
others for which he is responsible and accountable, who 
wholly tails either to account tor or to turn them over 
when his stewardship terminatea, can not complain it the 
natural presumption that he has spent them outweigha any 
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exple.nation he may give, however plausible, uncorroborated 
by other evidence. 

"An officer in charge of trust tunds who fails to 
respond with them or account for them when they are called 
for by proper authority can not complain if the natural 
presumption that he has made away w1th them outweighs any 
uncorroborated explanation he may make, especially if his 
explanation is inadequate and conflicting." 

The explanations ottered by the accused were thoroughly improbable 
and unconvincing. They were corroborated only as to a part of the 
funds involved, leaving only his bare general statement that he had 
spent in an unauthorized manner all of the board money and some of 
his own for mess equipment, and had not entered such transactions 
in his accounts. 

It is the opinion of the Board of Review that the accumulation 
of inconsistencies, improbabilities and contradictions contained in 
the accused's testimony to rebut the testimony of the prosecution, 
together with the circumstantial evidence and the di:rect testimony of 
unimpeached witnesses, is clearly sufficient to supply the required 
corroboration of the impeached witnesses and to support and warrant 
all of the findings of guilty approved by the reviewing authority 
except, as noted above, the finding of guilty of Specification 2 of 
Charge I. The Board of Review has come to the conclusion that the 
findings of guilty under this specification cannot be sustained, not 
because the affinne.tive proof offered in support of the same has been 
discredited or disproved, but solely for the reason that the proof 
falls short of es_tablishing the necessary fact that the supplies 
described in the specification were ever actually removed from the 
Infantry General Mess or received by the accused. 

9. There now remain to be considered the jurisdictional questions 
under (a) and (b) or pare.graph 4 above, suggested by counsel for the 
accused at the trial and subsequently raised before the :soard or Review 
in his oral argument and brief. 

It appears that on M!!rch l8, 1936, the date the court-martial 
convened for the trial of Captain Fleischer, his counsel, General 
Samuel T. Ansell, caused to be addressed e.nd presented to the 
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President a communication in which he raised the question of the 
court's jurisdiction to proceed with the trial on the following grounds: 

I. That the convening authority was in fact the accuser and 
prosecutor of the accused. 

II. That the thorough and impartial investigation required by 
the 70th Article of War was not had prior to trial. 

III. That the accused was deprived of his alleged right to the 
assistance of counsel at the investigation of the charges. 

Although stated separately, it is obvious that the last two 
grounds are closely related and in substance rest entirely upon the 
claim that the investigation of the charges prior to the trial did 
not comply with the mandatory provisions of the 70th Article of war. 

The conmunication to the President was accompanied by an affidavit 
sworn to by Captain Fleischer containing statements in support of the 
claims made by his counsel. 

The communication and its inclosure were referred by the President 
to the Secretary of War, who in turn referred the same to The Inspector 
General for investigation and report. b a result, what the Board 
considers to be a thorough, exhaustive and impartial investigation 
was conducted by Colonel Williams. Browning, assisted by 118.jor c. c. 
Clarke, both of The Inspector General's Department, and on duty in 
The Inspector General's Office at Washington. During the exe.mination 
of Major General Dennis E. Nolan, the Commanding General, Second Corps 
Area, and of Colonel Spinks, the Corps Area Inspector, Major General 
W. L. Reed, The Inspector General, was present. 

The Inspector's report, together with a ~ecord of the testim::>ny 
and exhibits obtained and considered by him, has been referred to the 
Board of Review for consideration in connection with the record of trial. 

Although invited and afforded ample opportunity to appear before 
the Inspector and testify, both General Ansell and Captain Fleischer 
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de~lined to do so, and they likewise refused to otter e.ny :further 
assistance in obtaining testinx>ny or other evidence in support ot 
the allegations contained in the communication and its inolosure to 
the President. 

A detailed discussion of the evidence obtained by The Inspector 
General's report is not believed to be necessary or desirable and 
it seems sufficient to say that, atter a careful consideration ot the 
same, the claims ot the accused and his counsel are entirely un
supported by the facts. Except tor the uncorrobol."8.ted affidavit 
by the accused, no evidence was obtained by The Inspector General 
and none appears in the record or trial or the accompanying papers 
in support of his contention that the appointing authority was in 
fact the accuser and that the investigation of the charges was 
improperly or insufficiently conducted. On the contrary, it affi:ma
tively appears that what the Corps-Area Colllll8.D.der did was in strict 
accordance with his administrative duty in causing to be ma.de, first 
by the Corps Area Inspector and later by a qualified officer, both 
ot whom are shown to have been not only not prejudiced against the 
accused but in tact predisposed in his favor, the usual investigation 
necessary to determine whether the facts e.nd circumstances required 
the trial or the accused. Thereafter, acting upon the advice of his 
Corps Area Judge Advocate and still in the strict performance of his 
duty, he referred the charges to a general court-martial as the best 
method ot determining the guilt or innocence of the accused officer. 
It has been repeatedly and properly held that an accused is not 
entitled to the presence and assistance ot counsel at the investi
gation required by the 70th Article ot war. Sec. 12s, a, Dig. Ops. 
JAJJ, 1912-30. -

10. In conclusion it me.y be safely said that in order to support 
the contentions of the accused that he is the victim of persecution, 
·that the appointing authority 1r3S in fact the accuser, that the inves
tigation prior to the trial and the trial itself was unfair, and that 
the evidence is insufficient to sustain the findings of guilty, it 
will be necessary to discredit not only the judgment but the motives 
and good faith of the Corps Area Commander, his Corps .Area Inspector, 
the Post Commander and the Investigating Officer, all of whom it is 
conclueivel7 shown had originally entertained high opinions ot the 
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accused e.nd only reluctantly changed when forced to do so by com
pelling facts; to disregard the positive and convincing testimony 
of witnesses merely because it is shown that they were either hostile 
to the accused, or had, on previous occasions fully explained by the 
accused's own control over them, testified falsely; to disregard the 
corroboration of such witnesses by the positive testimony of unim
peached witnesses e.nd the mass of circumstantial and documentary 
evidence; likewise to disregard the findings or the court which heard 
and observed the demeanor of all of the witnesses; and in the end 
to believe and accept the testimony of the accused, full as it is of 
contradictions, inconsistencies and improbabilities, and supported 
only by the testimony of the immediate members of the family, his 
fiancee and intimate friends, or by the vague and unconvincing 
testimony of merchants who had been associated to their own advantage 
with him in selling supplies to the messes under his control. To 
state such a proposition is to answer it, and in the opinion of the 
Board of Review the contentions or the accused are not only not 
sustained, but are affirmatively shown by the overwhelming weight 
of the evidence to be without any merit at all. 

11. The accused is 45 years of age. The statement of his service 
as it appears in the Army Register is as follows: 

"Sgt. Q.M.c. N.A. 3 Oct. 17 to 11 Oct. 17; 1 lt. Sn. C.N.A. 
8 Oct. 17; accepted 12 Oct. 17; capt. Sn. c. U.S.A. 20 Sept. 
18; accepted 5 Oct. 18; vacated 22 Sept. 20.---1 lt. Q.M.C. 
1 July 20; accepted 22 Sept. 20; capt. 4 Feb. 2l;(a)-Dis
cha.rged as captain and appointed first lieutenant Nov. 25, 
22; acts June 30, 22 and Sept. 14, 22; l lt. (Nov. 25, 22); 
capt. 17 Sept. 27." 

12. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated, the Board or Review is of the 
opinion tr~t the record of trial is legally insufficient to support 
the finding of guilty of Specification 2 of Charge I, and legally 
sufficient to support all other approved findings of guilty and the 
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sentence; and warrants confirmation thereof. A sentence or dismissal 
is mandatory on conviction or violation or the 95th Article or war 
e.nd authorized on conviction or violation or the 93d and 96th 
Articles or War. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

To The Judge Advocate General. 



(145)WAR DEPAR'lll:ENT 
In the Otfice of The Judge Advocate General 

Washington, D. c. 

Board ot Review 
CM 204900 

UNI '?:SD STAT.ES ) SECOND DIVISION 
) 

Te 

PriTatea ROBERT •• .KING, 
(6264589), and ABNER L. 

Jr. 

) 
) 
) 
) 

Trial by G.C.M., convened at 
:rort Francis E. Warren, 
Wyoming, April 17, 1936. 
Sentence as to eaoh: Dishonor

CalSXY (6264708), both ot 
ColI1P8llY D, 20th Intantr)". 

) 
) 
) 

able discharge and confinement 
tor two and one-halt (2i-) years. 
Dieciplinar)" Barracks. 

HOLDING by the BOARD OF :REVIElf 
BALL, '1'0RNBULL and SMITH, L.M., Judge Advocates. 

l. The record ot trial in the case ot the soldiers named above 
has been examined by the Board ot Review. 

2. The accused were jointly tried for desertion in the execution 
ot e. conspiracy in violation ot the 58th Article of War (Charge I), 
and larceey in violation ot the 93d .Article ot War ( Charge II) • Each 
pleaded not guilty and was tound guilty ot both charges and specifi
cations. No evidence ot previous convictions was introduced. Ee.ch 
accused was sentenced to dishonorable discharge, forteiture ot all 
pay and allowances due or to become due, and confinement at hard labor 
for five years. The reviewing authority e.pp~ved the sentence, 1n 
each case reduced the period ot confinement to two and one-halt years, 
designated the Atlantic Branch, United States Disciplinary Barracks, 
Governors Island, New York, as the place ot confinement, and forwarded 
the record pursuant to the provisions ot ,Article of War 50i. 

3. The only question in this case requiring consideration per
tains to the wording ot the Specification ot Charge I, which reads as 
tollon: 

CHARGE I: Violation of the 58th Article of War. 

Specification.: In that Private Robert w. King, 1r., and 
Pr1Tate Abner L. Coxsey, both ot Company D, 20th 
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Infantry, did, at Fort Francis E. Warren, Wyoming, 
on or about l.arch 5, 1936, acting jointly, in pur
suance of a common intent and in the execution o! 
a conspiracy to desert the service or the United 
States previously entered into by them, desert the 
service or the United States and did remain absent 
in desertion until they were apprehended at Engle
wood, Colorado, on or about Mirch 6, 1936. 

It will be observed that the specification alleges the joint desertion 
of the accused in pursuance of a common intent and in the execution 
of a conspiracy previously entered into by them. For the reasons 
stated in paragraph 27, page 18, Manual for Courts-Martial, 1928, 
there can be no such offense as joint desertion, from which it follow~ 
that there cannot be a joint desertion in the execution or a conspiracy. 
Rowever, the specification includes allegations that each accused 
deserted the service of the United States in the execution of a con
spiracy to desert, previously entered into by them. The record contains 
competent evidence which is legally sufficient to support the conviction 
of each accused of this included offense. CM 196481, Anderson, et al.; 
Dig. Ops. JAO, 1912-30, sec. 1310 (3), CM 192882, Hilburn and Morgan. 

The method of pleading here employed is irregular and its use is 
condemned. but in this case it does not appear that it resulted in 
injuriously affecting the substantial rights of either accused and may 
be passed under the 37th Article of War. 

4. For the reasons hereinabove stated, the Board of Review holds 
the record or trial legally sufficient to support only so much of the 
finding of gnilty of the Specification of Charge I as finds each of 
the accused separately gnilty of desertion, connnenced end terminated 
at the times and places alleged. in the execution of a conspiracy to 
dese·rt the service of the United States, previously entered into by 
them; legally sufficient to support the findings of guilty of Charge I, 
Charge II and the Specification thereunder, and the sentence. 

, Judge Advocate. 

, Judge Advocate. 

, Judge Advocate. 
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1l'AR DEPARTh!ENT 

In thEt Office of The Judge Advocate General 
Washington, D. C. 

Board of Review 
CM 204927 

UNITED STATES ) FOURTH CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Fort McPherson, Georgia, 

First Lieutenent FELIX N. ) April?, 1936. Dismissal. 
PARSONS (0-15454), U.S. ) 
Army, Retired. ) 

OPINION of the BOARD OF REVIEW 
HALL, TURNBULL and SMITH, L.M., Judge Ad:tocates. 

1. The Board or Review has examined the record of trial in the 
case or the officer named above, and submits this, its opinion, to 
The J"udge Advocate General. 

2. The accused, who was retired August 31, 1934, for disability 
in line of duty, section 1251, Revised Statutes, was tried upon the 
following charges and s_pecifications: 

CHARGE: Violation of the 95th Article or War. 

Specification: In that 1st Lieutenant Felix N. Parsons, 
Retired, having on or about the 16th day of June 
1934, become indebted to the Post Exchange, Fort 
McPherson, Georgia, in the sum of thirty-nine and 
73/100 dollars ($39.73) for :merchandise and having 
on or about the 10th day of July 1934, promised in 
writing to the Post Commander, Fort McPherson, 
Georgia,'that he would "without fail" settle the 
said indebtedness on the .1st of August 1934, did 
without due cause at Fort McPherson, Georgia, to 
the disgrace or the Military Service fail to keep 
said promise. 

ADDITIONAL CHARGE: Violation of the 95th Article of War. 
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Specification 1: Unlawfully making.and uttering check 
in the a.mount of $5.00. (Finding of guilty dis

approved by reviewing authority.) 

Specification 2: In that 1st Lieutenant Felix N. Parsons, 
U. s. A:rmy, Retired, being indebted too. C. Woodruff 
of Beaufort, s. c., in the sum or $5.00 for gasoline 
and cash loaned, which amount became due and payable 
about July 30, 1934, did, at Beaufort, S. C., from 
July 30, 1934, to November 4, 1935, or thereabouts, 
dishonorably fail and neglect to pay said debt. 

Specification 3: Dishonorably failing to keep a promise 
in regard to the payment of a debt of $5.00. 

(Finding of not guilty.) 

Specification 4: In that 1st Lieutenant Felix N. Parsons, 
u. s. Army, Retired, did, at Sarasota, Florida, on or 
about August 25, 1934, with intent to defraud, wrong
fully and unlavrfully make and utter to The Sport Shop, 
Sarasota, Florida, a certain check, in words and figures 
as follows, to wit: 

Atlanta, Ga., August 25, 1934. No.__ 
The First National Bank of Atlanta, 

West End Branch 
Pay to the order of: The Sport Shop••••••••• $2.95 

TWo and 95/100 ••••••••••••••••••••••Dollars. 
Felix N. Parsons, 

P.O. Box 497. 1st Lieut., u.s •.Army, 
and. did by means thereof obtain from said Sport Shop 
merchandise of the value of $2.95, he, the said Lt. 
Persons, then well knowing that he did not have, and not 
intending that he should have, sufficient funds in the 
First National Bank of Atlanta, West End Branch, for the 
payment of said check. 

Specification 5: In that 1st Lieutenant Felix N. Parsons, 
u. s. A:rmy, Retired, being indebted to the Sport Shop, 
at Sarasota, Florida, in the sum of $2.95, for merchan
dise, which amount became due and payable on or about 
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August 30, 1934, did, at Sarasota, Florida, from 
about August 30, 1934, to about January 23, 1935, 
or thereabouts, dishonorably fail and negle~t to 
pay said debt. 

Specification 6: UnlawfUlly making and uttering a check 
in the amount of $25.00. (Finding of not guilty.) 

Specification 7: Dishonorably failing and neglecting to 
pay a debt of $25.00. (Finding of not guilty.) 

Specification 8: Dishonorably failing to keep a promise 
in regard to the payment of a debt of $25.00. 

(Finding of not guilty.) 

Specification 9: In that 1st Lieutenant Felix N. Parsons, 
u. s. Army, Retired, did, at Biloxi, Mississippi, on 
or about August 10, 1935, with intent to defraud, 
wrongfully and unlawfully make and utter to the 
Riviera Hotel, a certain check, in words and figures 
as follows, to wit: 

San Antonio, Texas, Aug. 10, 1935. No_ 
Alamo National Bank 

of San Antonio, Texas. 
Pay to Cash or order $10.00 

Ten and 00/100-------------------Dollars. 
Felix N. Parsons, 
1st Lieut., USA., (Ret), 

and by means thereof did fraudulently obtain from 
The Riviera Hotel $10.00 in cash money, he, the said 
Lt. Parsons, then well knowing that he did not have 
and not intending that he should have sufficient 
funds in the Alamo National Bank of San Antonio, 
T~xas, for the payment of said check. 

Specification 10: In that.1st Lieutenant Felix N. Parsons, 
u. s. Army, Retired, did, at Biloxi, Mississippi, on 
or about AUgUst 14, 1935, with intent to defraud, 
wrongfully and unlawfully make and utter to the 
Riviera Hotel, a certain check, in words and figures 
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as follows, to wit: 
San Antonio, Texas, Aug. 14, 1935. No 

Alamo National Bank 
of San Antonio, Texas. 

Pay to Cash or order $10.00 
Ten and 00/100---------------------Dollars. 

Felix N. Parsons, 
1st Lieut., U.S.A., (Ret.), 

and by means thereof did fraudulently obtain from the 
Riviera Hotel $10.00 in cash money, he, the said Lt. 
Parsons, then well knowing that he did not have and not 
intending that he should have.sufficient funds in the 
Alamo National Be.nk of San Antonio, Texas, for the 
payment of said check. 

Specification 11: In that lat Lieutenant Felix N. Parsons, 
u. s. Army, Retired, did, at Biloxi, Mississippi, on 
or about August 15, 1935, with intent to tlefraud, 
wrongfully and unlawfully ma~e and utter to the 
Riviera Hotel, a certain check, in words and figures 
as follows, to wit: 

San Antonio, Texas, Aug. 15, 1935. No_ 
Alamo National Bank 

of San .Antonio, Texas. 
Pay to The Riviera Hotel, Biloxi, Miss. or order $35.00 

Thirty-five and 00/100------------------Dollars. 
Felix N. Parsons, 

1st Lieut., USA.,(Ret.), 
and by means thereof did fraudulently obtain from the 
Riviera Hotel $35.00 in cash money, he, the said Lt. 
Parsons, then well knowing that he did not have and not 
intending that he should-have sufficient funds in the 
Alamo National Bank of Sen Antonio, Texas, for the pay
ment of said check. 

Specification 12: In that 1st Lieutenant Felix N. Parsons, 
U. s. Army, Retired, did, at Biloxi, Ndssissippi, on or 
about August 19, 1935, with intent to defraud, wrong
fully and unlawfully make and utter to the Riviera Hotel, 
a certain check, in words and figures as follows, to wit: 
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San Antonio, Texas, Aug. 19, 1935. No_ 
Alamo National Bank 

ot San Antonio, Texas. 
Pay to Cash or order $10.00 

Ten and 00/100-----------------~-Dollars. 
Felix N. Parsons 

1st Lieut. USA. (Ret.), 
and by means thereof did traudulently obtain from the 
Riviere. Hotel $10.00 in cash money, he, the said Lt. 
Parsons, then well knowing that he did not haTe and not 
intending that he should have sufficient tunds in the 
Ale.mo National. Bank of San Antonio, Texas, for the pay
ment of said check. 

Specification 13: In that 1st Lieutenant Felix N. Parsons, 
U. s. Arrrq, Retired, being indebted to the Riviere. Hotel, 
Biloxi, Mississippi, in the sum or $104.11, which amount 
became due and payable on or about .A.ugust 26, 1935, did, 
at Biloxi, Mississippi, tromAugust 26, 1935, to Februa1"7 
7, 1936, or thereabouts, dishonorably fail and neglect 
to pay said debt. (11.nding of guilty approved by the 

re'Yiewing authority as to the failure and neglect 
to pay a debt of $84.17 only.) 

Specification 14: Dishonorably tailing to keep a promise 
in regard to the payment ot a debt ot *104.17. 

(Finding ot guilty dhapprond by reviewing authorUy.) 

Specification 15: In the.t let Lieutenant J'elb:: N. Parsons, 
u. s. Arrq, Retired, ha'Ying uttered to 1st Lieutenant 
Kett D. Barnett, u. s. Army, Retired, in exchange tor 
cash lent him by said Lt. Barnett, a certain check in 
words and figures as follows, to w1t: 

San Antonio, Texas, Sept. 2, 1935. No~ 
.Ale.mo National Bank 

of San Antonio, Texas. 
Pay to Keff D. Barnett or order $20.00 

Twenty and 00/100-------------------Dollars. 
Felix N. Parsons, 

1st Lieut., USA., (Retired), 
did, at Ensley, Alabama, on or about September 2, 1935, 
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with intent to defraud the said Lieut. Barnett, 
wrongfully and dishonorably direct the Alamo National 
Bank, drawee of said check, to stop payment thereon. 

Specification 16: In that 1st Lieutenant Felix N. Parsons, 
U. s. Army, Retired, being indebted to 1st Lieut. 
Keff D. Barnett, U. s. Army, Retired, in the sum of 
$20.00 for cash loaned, which amount became due and 
payable on or about September 2, 1935, did, at New 
Orleans, La., from September 2, 1935, to February 7, 
1936, dishonorably fail and neglect to pay said debt. 

Specification 17: In that 1st Lieutenant Felix N. Parsons, 
u. s. Army, Retired, having, on or about September 2, 
1935, become indebted to 1st Lieut. Keff D. Barnett, 
u. s. A:nrrr, Retired, in the sum of $20.00 for cash 
money, and having failed w1 thout due cause to liquidate 
said indebtedness, and having on or about October 28, 
1935, promised in writing to said Lieut. Barnett that 
he would on or about November 10, 1935, pay on such 
indebtedness the sum of $10.00, did, without due cause, 
at New Orleans, La., from about November 10, 1935, to 
February 7, 1936, or thereabouts, dishonorably fail to 
keep said promise. 

Specification 18: In that 1st Lieutenant Felix N. Parsons, 
u. s. Army, Retired, did, at Birmingham, Alabama, on 
or about December 15, 1934, with intent to defraud, 
wrongfully and unlawfully make and utter to the Drennen 
Motor Car Company of Birmingham, Alabama, a certain 
check, in words and figures as follows, to wit: 

No Protest First National Bank or Atlanta, $115.80 
Ga. West End Branch 

Atlanta, Georgia•••••••••••••••••••••••Dec. 15th 1934. 
Pay to the order of Drennen Motor Car Company 

· One Hundred fifteen and ao/100 ••••Dollars 
I hereby represent that the above amount is on 
deposit tom:, credit in said bank free from 
any claims, and I will reserve same for this 
check. 
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Write name of bank on this line Felix N. Parsons, 
---------------'1st Lieut., USA. (Retired)
Write city and state on this line 717 BAO, 

in payment of repairs to and labor on his car of the value 
of ill5.80, he, the said Lt. Parsons, then well knowing 
that he did not have and not intending that he should have 
sufficient funds in the First National Bank of Atlanta, 
Ga., West End Branch, for the payment of said check. 

Specification 19: In that 1st Lieutenant Felix N. Parsons, 
U. s. Arm:y, Retired, being indebted to the Drennen Motor 
Car Company of Birmingham, Alabama, in the sum of $115.80 
for repairs to and labor on ~s car, which aoount became 
due and payable on or about December 15, 1934, did, at 
Birmingham, Alabama, from December 15, 1934, to February 
7, 1936, or thereabouts, dishonorably fail and neglect to 
pay said debt. 

Specification 20: In that 1st Lieutenant Felfx N. Parsons, 
u. s. Army, Retired, being indebted to the Greystone Hotel 
of Montgomery, Alabama, in the sum of $25.00, for room 
rent and cash advances, which amount became due and payable 
on or about September 25, 1934, did, at Montgomery, Alabama, 
from about September 25, 1934, to February 7, 1936, or 
thereabouts, dishonorably fail and neglect to pay said debt. 

(Finding of guilty except the words "cash advances", 
substituting in lieu thereof the word "Board"; of 
the excepted words, not guilty, and of the substi
tuted word, guilty.) 

Specification 21: In that 1st Lieutenant Felix N. Parsons, 
U. s. ~' Retired, being indebted to the First National 
Bank of Bimingham, Alabama, in the sum of $130.84, on 
a promissory note in words and figures as follows, to wit: 

Birmingham, Ala., July 5th, 1934. $130.84 
August 6th, 1934 after date,...1.J>romise to pay to the 
order of The First National Bank of Birmingham, 
Bimingham, Ala., 
One Hundred and Thirty and 84/100-----------Dollars 
for value received with interest from maturity 
until paid. 
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Payable at The First National Bank of 
Birmingham, Birmingham, Ala. 
No. 168422 Felix N. Parsons, 

1st Lt. CAC P.O. Box 497, Atlanta,Ga., 
which amount became due and payable on August 6, 1934, did, 
at Birmingham, .Alabama, from August 6, 1934, to February 
7, 1936, or thereabouts, dishonorably fail and neglect to 
pay any part of said note. 

SECOND .ADDITIONAL CHARGE: Violation of the 95th Article of War. 

Specification l: In that 1st Lieutenant Felix N. Parsons, 
U.S. Arrrq, Retired, being indebted to the Post Exchange, 
Fort Sam Houston, Texas, in the sum of $37.75, which 
amount became due and payable on or about January 31, 
1935, did, at Fort Sam Houston, Texas, from February l, 
1935, to February a, 1936, or thereabouts, dishonorably 
fail and neglect to pay said debt. 

Specification 2: In that 1st Lieutenant Felix N. Parsons, 
U. s. Army, Retired, did, at Atlanta, Georgia, on or 
about January 17, 1936, with intent to defraud, wrong
fully and unlawfUlly make and utter to the Great Atlantic 
and Pacific Tea Company, a certain check, in words end 
figures e.s follows, to wit: 

San Antonio, Texas, Jan. 17, 1936. No 
The National Bank of FOrt Sam Houston 

Pay to order of Ca.sh $10.00 
Ten and 00/100----------------Dollars. 

Felix N. Parsons, 
Box.73,Station c. 1st Lieut., u.s.A.,(Ret.), 

and by means thereof did fraudulently obtain from said 
company merchandise and cash, he, the said Lt. Parsons, 
then well knowing that he did not have, and not intending 
that he should have, sufficient funds in the National Bank 
or Fort Sam Houston, Texas, for the payment of said check. 

Specification 3: In that lat Lieutenant Felix N. Parsons, 
u. s. Axmy, Retired, did, at Atlanta, Georgie., on or 
~bout January 20,•1936, with intent to defraud, wrong
fully and unlawfully make and utter to the Great Atlantic 
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and Pacific Tea Company, a certain check, in words 
and figures as follows, to wit: 

San Antonio, Texas, Jan. 20, 1936. No 
The National Bank of Fort S8lll Houston -

Pay to order of Cash $4.00 
Four and 00/100--------------Dollars. 

Felix N. Parsons, 
1st Lieut., U.S.A. (Ret.}, 

and by means thereof did fra.udulently obtain from said 
company mercnandise and cash, he, the said Lt. Parsons, 
then well knowing that he did not have, and not intending 
that he should have, sufficient funds in the National 
Bank of Fort Sam Houston, Texas, for the payment of said 
check. 

After entering a plea in abatement on the ground that the charges 
should be properly under the 96th Article or War instead or the 95th 
Article of War, which was overruled by the court, accused pleaded not 
guilty to all charges and specifications. The court found accused 
guilty of the Charge and Specification thereunder; guilty of Specifi
cations 1, 2, 4, 5, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20 
(except the words "cash advances", substituting in lieu thereof the 
word "Board"; of the excepted words, not guilty, of the substituted 
word, guilty), and 21, of the Additional Charge, and of the Additional 
Charge; guilty of Specifications 1, 2 and 3 or the Second Additional 
Charge, and of the Second Additional Charge; not guilty of Specifi
cations 3, 6, 7, 8 of the Additional Charge. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the 
service. The reviewing authority disapproved the findings of guilty 
of Specifications 1 and 14, Additional Charge, and approved only so 
much of Specification 13 of the Additional Charge as to the failure 
and neglect to pay a debt of $84.17 only, approved the sentence, and 
forwarded the record of trial for action under the 48th Article of War. 

3. The Board of Review adopts and hereby makes a part of this 
opinion the summary of the evidence and discussion thereof included 
on pages 3 to 24, inclusive, of the review of the record of trial in 
this case by the Corps Area Judge Advocate, Fourth corps Area. 

4. Accused was 39 1/12 years of age at the time of the trial. 
The statement of his service as contained in the Official Army 
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Register is es follows: 

"Pvt. pvt. l cl. and corp. 197, 278, 71 Aero Sqs. s.M.A. 
and Av. Sec. Sig. c. 5 Dec. 17 toll June 19; 2 lt. Av. 
Sec. Sig. O.R.C. 9 June 19; accepted 9 June 19; active 
duty 15 July 23 to 29 July 23.--2 lt. A.s. 3 July 23; 
accepted 16 Oct. 23; trfd. to C.A.C. 14 May 24; l lt. 
8 Nov. 28; retired 31 Aug. 34." 

5. Accused was a person subject to military law and under the 
jurisdiction of the Commanding General, Fourth Corps Area. A.W. 2; 
sec. 2, National Defense Act, as amended (41 Stat. 759, 44 Stat. 780, 
48 Stat. 806); par. 5 b, AR 170-10, Changes No. 3, Jan. 30, 1931; 
also see JAG 250.401, Nov. 22, 1921. The court was legally consti
tuted and had jurisdiction of both the person and offenses charged. 
No errors injuriously affecting the substantial rights of the accused 
were committed during the trial. The record of trial is legally 
sufficient to support the findings of guilty and the sentence and 
warrants confirmation thereof. A sentence or dismissal is mandatory 
upon conviction of a violation of the 95th Article of war. 

1 
,1 U v.,,~0i.cJ ~.
-~----~--;;-----------' Judge Advocate • 

.......a........,....cd..........1._...o.=.a._..........._____, Judge Advocate. 

-~--·--~----·----·--------' Judge Advocate. 

To·The Judge Advocate General. 
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Washington, D. c. 

Board ot Ravi ew 
CM 205060 

UNITED STATES ) FIRST CORPS AREA 
) 

Te ) Trial by G.C.M., convened at 
) FOrt Williems, Maine, March 

Private ALVIN W. NO'l'I'AGE ) 13, 20 and 27, 1936.-Dis
(6126676), Company G, ) honorable discharge end con
5th Infantry. ) finement for two (2) years. 

) Disciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
BAU.IDAY, TURNBULL and MORRISETl'E, Judge Advocates. 

1. The record of trial in the case or the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following charge and s:peci
ficationa: 

CHARGE: Violation or the 93d Article or war. 

Specification 1: In that Private Alvin w. Nottage, 
Company G, 5th Infantry, did, in conjunction with 
.Tohn E. ifitkovic, then Private, Company G, 5th 
Infantry, at Fort Willi.ams, Maine, on or about 
December 1, 1933, unlawf'Ully enter the Post Exchange, 
l!'Ort Williams, Maine, with intent to commit a criminal 
offense, to wit: larceny therein. 

Specification 2: In that Private Alvin w. Nottage, 
Com:pany G, 5th Infantry, did, in conjunction with 
John E. Witkovic, then Private,Company G, 5th 
Infantry, at Fort Williams, Maine, on or about 
December 1, 1935, feloniously take, steal and carry 
away from the Post Exchange, Fort Williams, Maine, 
legal currency of the United States to the value 
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of Ninety-Eight Dolle.rs e.nd Twenty Cents ($98.20) 
and two (2) cartons of cigarettes of the value of 
Two Dolle.rs e.nd Twenty Cents ($2.20), of a total 
value of One Hundred Dollars and FOrty Cents 
($100.40), the property of the Post Exchange, FOrt 
Vli lliams , Maine. 

He pleaded not guilty to the cherge and specifications thereunder 
and was found not guilty of Specification 2, but guilty of Specification 
1 and the Charge. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, e.nd confinement at hard labor for 
five years. The reviewing authority approved the sentence but remitted 
three years of the confinement imposed, designated the Atlantic Branch, 
United States Disciplinary Barracks, Governors Island, New York, as 
the place of confinement, and forwarded the record for action under 
Article of War 501. 

3. The competent and undisputed evidence establishes the following 
facts: 

Private G. c. Roy, Company G, 5th Infantry, was in charge of the 
bar at the post exchange, Fort ;'lilliams, Maine, on December 1, 1935. 
At closing time on that date, about 6 o'clock in the evening, Roy put 
the post exchange funds amounting to about $100 in a strong box and 
placed the box in a cupboard under the bar. He locked both the strong 
box and the cupboard. He then locked the windows and doors of the 
exchange and departed. He was the last one in the exchange and did 
not see the accused around at the time. (R. 7-9) Thereafter, about 
12:45, a sentry on the second round of his post discovered that one 
of the windows ot the exchange was open, end on being notified a 
corporal of the guard, Corporal John A. Rowan, Company E, 5th Infantry, 
and the officer of the day, First Lieutenant Edward J. Burke, aPPeared 
and me.de an investigation, at which it was ascertained that one of the 
windows was open, that both cash registers were empty, and that the 
strong box or cabinet had been opened by removing the lock from the 
same, possibly by the use of pliers (R. 9-12). The next morning the 
post exchange officer, Captain William V. Gray, ascertained that 
$98.20 and two cartons of cigarettes of the value of $2.20 had been 
stolen (R. 12-14). 
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The foregoing facts are sufficient to establish the corpus 
delicti, that is, to show that at the time and place alleged the 
post exchange at Fort Willie.ma, 1:aine, was unlawfully entered by 
someone with intent to commit the criminal offense of larceny, as 
alleged. 

4. The accused was on furlough at the time of the foregoing 
events (R. 83) and, except for an alleged confession, there is no 
evidence in the record showing that he was at Fort Williams at the 
time, or that he was in any vray connected with the unlawful entry of 
the post exchange and the larceny theref;?'om. In order to connect 
him with the offense the prosecution offered a confession (Ex. A) 
alleged to have been made on February 10, 1936, while accused was in 
a civilian jail at Auburn, Maine, in the presence of a police officer, 
Ralph A. Price, the county sheriff, Ralph J. Riley, and another 
civilian, W.R. Edwards, who acted as a sort of recorder. The defense 
strenuously objected to the admission of the confes1ion on the ground 
that it had not been ma.de voluntarily, but after the court had heard 
the testimony of witnesses for the prosecution and the defense the 
objection was overruled and the so-called confession admitted. 

Thereupon, in an effort to show that the accused was in the 
vicinity of Fort :'iilliams G>n the date of the alleged offense, the 
prosecution offered the deposition (Ex. B) of Charles T. Sinskie, 
the owner of an automobile repair shop at Farmington, Maine. He 
testified that accused was in his shop on Friday, November 29, 1935, 
where he discussed the purchase of an automobile and again on December 
3, 1935, on which latter date accused stated that he had been to 
Portland or Lewiston, 1aine, over the previous week-end of November 
30-Decem.ber 1, 1935. Thereupon the accused offered the testimony of 
four witnesses, Mrs. Nancy Howard, her husband, Guy H. Howard, and 
daughter, Beatrice Howard, and Mr. Lawrence O'Dell, all of whom 
testified positively that accused was at the Howard home at Farmington, 
Maine, on Saturday, Sunday night and M::>nday morning, November 30-
December 1 and 2, 1935. (R. 71-74,76-77,78-82) 

5. In an effort to establish the voluntary nature of the 
confession the prosecution called three witnesses, Ralph A. Price, 
a police officer of the South Portland, M~ine, Police Force, Ralph 
J. Riley, Sheriff of .Androscoggin county, ~raine, and William R. 
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Edwards, of Portland, and their testimony may be summarized as follows: 

On the night of February 10 accused was a prisoner in the county 
jail at Auburn, Maine. About 9 o'clock of that evening Nu-. Price 
appeared at the jail and obtained permission from the sheriff to 
question the accused (R. 14-16,60), which he proceeded to do in the 
manner described below in the presence of the sheriff and Mr. Edwards, 
who acted as recorder, until about 2 o'clock in the morning, a period 
of about five hours (R. 60-62). Price, Edwards and Riley testified 
in substance that accused was warned of his constitutional rights 
before he made the written statement or confession offered by the 
prosecution, but the time at which the warning or explanation of his 
rights was ma.de to the accused is not established, and the witnesses 
differ somewhat as to the language used. Ur. Price told him (R. 18) 
that "He had a right to tell the truth if he cared to, and that what
ever he said would be used against him". He thinks that the sheriff, 
Riley, told him that he did not have to make any statement, but in any 
event such an explanation was claimed to have been made in Mr. Price's 
presence (R. 18). In answer to a leading question, Edwards testified 
that prior to signing the confession accused was "informed that he 
didn't have to make any statement and that if he did it could be used 
against him" (R. 31), and in reply to a similar question the sheriff, 
Riley, stated that "I understood that Mr. Price told him that anything 
he said could be used against him" (R. 59). In any event, it affirma
tively appears that at the beginning or the interview accused declined 
to me.ke any statement or to answer any questions, and seemed to be in 
a daze while Mr. Price plied him with questions not only concerning 
the post exchange robbery but other alleged offenses. Mr. Riley's 
testimony in this respect is as follows: 

"When he first started in questioning, Mr. Price 
went over the details of the robbery in question and or 
course that was probably repeated a great many times and 
during the conversation Nottage seemed as though he were 
in a daze. He would just shake his head and say nothing. 
Mr. Price stepped out of the room and I told Nottage I 
would do anything I could to help him and urged him to 
tell the truth and help Mr. Price clear up the crime he 
was mixed up in. Then~· Price came in again and 
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questioned him again about these things that happened 
here in Portland. Some time during the questioning 
Nottage asked how much time he would have to do if he 
told the truth. lie told him we would do what we could 
for him. Soon after that, after questioning him along 
that same line Nottage made the admissions contained in 
this statement, • * •." (R. 61) 

All three witnesses testified that there was no violence used and 
that there were no erks of such on the accused during or following 
the interview. However, accused was in a very nervous condition 
throughout the same (R. 61,64) and on at least one occasion, while 
he was .sitting near the roll top desk, Price, who in questioning him 
was walking beck and forth, stopped and pointed his finger at the 
accused and when he did, "he (Nottage) would go like that (indicating 
flinch), he would butt his head against this roll top desk• (R. 60-61). 
When asked whether he swore at him, Price replied, "I can't say that 
I did", and when asked it anyone else in the room swore at or struck 
the accused, Price's reply was, "Not to my knowledge" (R. 17). Accord• 
ing to the sheriff, Riley, Price did "raise his voice" in the exem1-
nation (R. 66). During the examination the accused was taken into 
another office and there he was shown vmat is described as a radio 
set by Price (R. 39) and as a violet ray lamp by Edwards (R. 34) and 
told that it was a lie detector (R. 34), to which·, as will later 
appear 1':rom his own undisputed testimony, he was strapped and plied -
with a series of questions (R. 24). Finally, about 1:30, the exami
nation was adjourned for a light lunch or supper, in which, however, 
the accused did not share, and at 2 o'clock,. five hours after the 
questioning began, the statement was drawn up, signed by the accused 
and witnessed by Riley, Price and Edwards (R. 17,62). The confession 
concludes with the following language: 

"I swear this to be the truth, the whole truth, and 
nothing but the truth; so help me God. I have given this 
confession of my own tred will and accord. I have received 
no promises nor have I been threatened or abused. I under
stand 1113' Constitutional Rights." 

The accused testifying himself (R. 23-26) claimed that he was forced 
by threats and violence to sign the so-called confession, and in detail 
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testified that he was struck several times on the head and face by 
Mr. l'rice prior to making the statement, that the latter used loud· 
and profane language, calling him all kinds of names, accusing 
him of numerous other offenses and in!'ormed him that his alleged 
accomplice, Private John E. Witk:ovic, had confessed to the post 
exchange robbery implicating him, and that finally he was strapped 
to a ma.chine which he was told and believed to be a lie detector, 
all prior to his signing of the alleged confession. In support of 
the foregoing, the accused offered the testimony of three fellow 
prisoners, Charles Roberts, Laurice Howes, and John Fallon (R. 18-22, 
42-44,53-55), all of whom appeared to have been in a position to 
hear or witness the proceedings in the jail and who, except for the 
statement of one witness, corroborated with uniform consistency the 
testimony of the accused in substantially all of its details. The 
inconsistency or contradictory nature of Fallon's testimony consisted 
merely in that he claimed to have heard what sounded like a blow made 
with a lee.sh, while neither the accused nor either of the other two 
witnesses claimed that he had been whipped with a leash, and all of 
the prosecution's witnesses denied it. 

The Manual for Courts-Martial, :paragraph 114 a (p. 116), provides 
that: -

"It must appear that the confession was voluntary 
on the :part of the accused. ***A confession not 
voluntarily made must be rejected;*•*" 

In discussing this mandator.1 provision of the Mlnua.l, the Board of 
Review in a previous case (CM 192609, ~' Oct. 20, 1930) said: 

"It was necessary for the court-martial in this 
case, ·acting through the law member, to ascertain and 
determine as a ~uestion of law and as a preliminary 
question of fact, whether the confession was voluntary, 
and its decision with respect to the facts is entitled 
to such weight that it should not be disturbed on appel
late review unless there be no reasonable basis end 
evidence tor its action.• 

The Board then proceeded to examine the circumstances under which 
the confession there involved was made and concluded that the 
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confession was not voluntarily made in fact or law, and that its 
admission by the court was error. 

Adopting as sound and correct the reasoning contained in the 
statements quoted above, the Board or Review is of the opinion that 
the admissibility or the confession in the instant case is, under 
the circumstances, a proper and necessary one for review. 

In one of the leading American cases, Bre.m v. United States, 
168 U. s. 532, the Supreme Court pointed out that in criminal trials 
in courts of the United States the issue ~r the voluntary nature ot 
a confession is controlled by that part or the Fifth Amendment to the 
Constitution providing that no person "shall be compelled in any 
criminal case to be a witness against himself". In further explanation 
of this principle, the court said (p. 549): 

"The rule is not that in order to render a statement 
admissible the proot must be adequate to establish that 
the particular communications contained in a statement 
were voluntarily made, but it must be suff'icient to 
establish that the making of the statement was voluntary; 
that is to say, that from the causes, which the law treats 
as legally sufficient to engender in the mind of the ac
cused hope or tear in respect to the crime charged, the 
accused was not involuntarily impelled to make a statement, 
when but for the improper influences he would have remained 
silent." 

In view or the mandatory provisions or the 24th Article of War 
and or the court-martial manual protecting an accused person under 
all circumstances against self-incrimination, and establishing his 
right to remain silent and to refuse to answer any questions which 
might tend to incriminate him, the rule announced by the supreme 
Court is particularly applicable to court-martial procedure. The 
right is a real one and an explanation to an accused of his right to 
remain silent, followed with treatment such as shown by this record, 
constitutes a compliance with the fonn only and a direct defiance 
or the spirit of our laws. CM 131194, ~. 1919. A confession 
obtained by compulsion of any kind cannot be deemed to have been 
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voluntarily made, and compulsion, although usually exercised through 
violence or threats or violence, may be effectively exercised in 
other ways, as illustrated in the instant case where the accused, 
a prisoner in a county jail, after indicating his desire to make no 
statement at all, was plied with questions by a police officer in 
the presence or the county sheriff tor a period or approximately five 
hours until at 2 o'clock in the morning he agreed to sign a statement. 
Likewise, a confession is inadmissible when it appears that it was 
obtained through promises, however slight, or by the exertion of any 
improper influence. ~ v. United States, supra, PP• 542, 543. It 
is undisputed that the accused persisted in his refusal to answer 
questions or make any statement until after the sheriff of the county 
where he was confined in jail had told him that he "would do anything 
I could to help him and urged him to tell the truth and help Mr. Price 
clear up the crime he was mixed up in", and the mere statement of the 
accused, a private soldier, testifying before a court-martial, that 
he did not know whether he believed the sheriff or not and did not 
see how the sheriff could help him is altogether insufficient to over
come the almost inescapable inference from the facts in this case 
that the accused's statement, following imnediately the promise or 
the.sheriff, would not have been ma.de but for that promise. 

It must also be remembered that the accused was not only told 
that his accomplice had confessed and implicated him, but he was also 
confronted with the statement that the civilian police officers in 
whose custody he was knew many damaging tacts concerning other alleged 
offenses subjecting the accused to prosecution in the civil courts. 
In this connection attention is invited again to language of the 
Supreme t;ourt in the~ case, supra, where the court lP• 544, et .!!S,•) 
said: 

"While the admissions or confessions of the prisoner, 
when voluntarily and freely me.de, have always ranked high 
in the scale or incriminating evidence, it an accused 
person be asked to explain his apparent connection with a 
crime under investigation, the ease with which the questions 
put to him may assume an inquisitorial character, the 
temptation to press the witness undulT, to browbeat him if 
he be timid or reluctant, to push him into a corner, and 
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to entrap him into fatal contradictions, which is so 
painfully evident in many of the earlier state trials, 
notably in those of Sir Nicholas Throckmorton and Udal, 
the Puritan minister, made the system so odious as to 
give rise to a demand for its total abolition." 

Applying the foregoing well established principles to the facts 
in this case, the Board of Review is of the opinion that the alleged 
confession was obtained by compulsion and/or promises of leniency 
and was therefore inadmissible, and its admission was an error of law 
which injuriously affected the substantial rights of accused. It 
is believed that this conclusion is supported by the undisputed 
testimony of the prosecution's witnesses and is not dependent upon, 
although strengthened by, the testimony of the accused and his fellow 
prisoners in the Auburn jail. 

,There is not only no other evidence directly connecting the 
accused with the offense, but there is positive evidence of an alibi 
which was attacked only by the testimony of one witness, who stated 
that the accused had ma.de a statement to him inconsistent with the 
proof or the alibi, and it is also pointed out that the court, although 
finding the accused guilty of unlawtul entry, found him not guilty 
of the larceny in the post exchange. It is therefore clear that 
with the exclusion of the confession as evidence, the remaining 
evidence is insufficient to support the findings of guilty. 

For the reasons stated above, the Board of Review holds the 
record of trial legally insufficient to support the findings of guilty 
and the sentence. 

Judge Advocate. 
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(167)'HAR DEPAR~ 
In the Office of The Judge Advocate General 

Washington, D.c. 

Board or Review 
CM 205134 

UNITED ST.ATES ) UNITED STATES MILITARY ACAfJFJlff 
) 

v. ) 
) 

Trial by G.C.M., convened 
at West Point, New York, 

Cadet WILLIAM M. HOGE, Jr., 
Fourth Class, United States 

) 
) 

June 8, 1936. Dismissal. 

Corps or Cadets. ) 

OPINION of the BOARD OF REVIEW 
HALLIDAY, TORNBUil. and MOfilUSETTE, Judge Advocates. 

1. The record or trial 1n the case of the cadet nemed above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following charges and specifi
cations: 

CEA.~GE I: Violation of the 61st Article of war. 
Specification: In that Cadet William M. Hoge, Jr., 

Fourth Class, United States Corps of Cadets, did, 
at West Point, New York, without proper leave, 
absent himself from the Cadet Hospital from about 
11:00 p.m., May 23, 1936, to about 1:00 a.m., 
May 24, 1936. 

CHARGE II: Violation of the 96th Article of lar. 

Specification 1: In that cadet WilliamM. Hoge, Jr., 
Fourth Class, United States Corps of Cadets, did, 
at West Point, New York, on or about 1'.iay 23, 1936, 
drink intoxicating liquor in violation of paragraph 
135, Regulations !or the United states Military 
Academy, 1931. 
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Specification 2: In that Cadet William M. Hoge, Jr., 
Fourth Class, United states Corps or Cadets, was 
at West Point, New York, on or about way 24, 1936, 
in a public place, to wit, Thayer Road, drunk: 
while in uniform, to the scandal and disgrace of 
the United States Corps of Cadets. 

He pleaded not guilty to, and was round guilty of, the charges and 
specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record of trial for action 
under the 48th Article of War. 

3. The material evidence of record may be sumnarized as follows: 

Major Robert B. Hill, Medical Corps, a witness for the prosecution, 
testified in substance that accused was a patient under his charge in 
the station hospital at west Point on May 23, 1936; that as surgeon 
in charge he had authority to grant privileges to cadet patients to 
leave the ward for the purposes of attending classes, and other privi
leges (R. 13); that accused had blanket authority to attend athletic 
events and the movies on Saturday night (R. 15); that witness had no 
recollection of granting to the accused a dining permit as of the date 
in question (R. 15); that the blanket authority to attend a show 
would not include permission to be in the neighborhood of the Thayer 
Hotel around midnight (R. 16). Witness identified hospital orders 
No. 59, Station Hospital, West Point, New York, dated October 6, 1936 
(Ex. A; R. 14) • 

Major F.arle D. Quinnell, Medical Corps, a witness for the prose
cution, testified that he is medical officer of the station hospital 
at West Point and as such is in charge of all hospital records (R. 17). 
·Witness identified a document as "a register of cadets", which was 
received in evidence and marked Exhibit c; this register, he said, 
was signed when cadet patients report in or out of the hospital. 
Witness turther testified that this register contained the entries 
of cadets who were registered in and out of the hospital on ~Y 23 and 
24, and that the same "shows no entry of Cadet Hoge going out to 
attend the motion picture show" (R. 18). 
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Other official records (R. 27,28) were considered by the court 
showing that accused had no authority to leave the hospital between 
the hours set forth in this specification for any purpose except to 
attend the motion picture :performance, and Mister Sergeant J"ames B. 
:Mahan, United States Military Academy Band, a witness for the prose
cution, testified in substance that he was in charge of the motion 
picture show in the gymnasium on the West Point military reservation 
on the night or ?tiay 23, 1936, and that the last showing or the 
picture on that night started between 9:35 and 9:40 p.m. and ended 
about five minutes before midnight (R. 12). 

Cadet c. F. Necrason, United States Corps or cadets, a witness 
for the prosecution, testified that accused was known to him aa 
Cadet Hoge and that he saw him at about 12:30 a.m., May 24, 1936, at 
a point between the hospital and the Thayer Hotel (R. 10); that 
accused was proceeding away from the hospital toward the hotel; that 
accused was alone at that time, and that he (the witness) advised him 
to proceed to his quarters (R. 11). Recalled by the defense the 
witness testified that he saw accused for about two or three minutes; 
that there was nothing about his conduct or demeanor which attracted 
his attention; that accused appeared sober when speaking and there 
was nothing to make the witness think accused was intoxicated; that 
the vritness casually stated to Mr. Christensen, "Gee, maybe he is 
drunk" or "Gee, maybe he is tight"; that accused was fully dressed, 
had his cap on, and talked normally; that his attention was attracted 
to accused because it was 12:30 and he was a fourth classman (R. 28,29). 

With respect to the specifications under Charge II, Major Quinnell 
fUrther testified that when brought to him about 1:30 a.m. accused 
was "under the influence of intoxicating liquor" (R. 18); that he 
based his conclusion on the fact that accused was unable properly to 
handle himself with regard to walking, station, and his pupils were 
dilated. There was a strong odor of alcohol on his breath (R. 19); 
but accused exhibited no quarrelsomeness, no violence, no bestiality, 
no passion, and did not act silly (R. 19); when brought to the 
hospital accused was dressed in uniform, which was in good appearance. 

Captain Edward H. Bowes, Jr., West Point, New York, a wt tness 
tor the prosecution, testified that he was on duty as orticer in 

-3-



{170) 

charge at cadet headci_uarters on the night of :P.by 23-24, 1936; that 
at about 1:10 a.m., 1.ay 24, accused was brought to him by captain 
Stevens; that he considered accused at that time drunk; that he 
based his opinion upon the "general appearance" of accused, "his 
manner of speaking and the odor of liquor on his breath"; that 
accused's hair was disheveled, eyes not normal, and his trousers 
were discreditable 1n appearance (R. 20); that at least two buttons 
of his trousers were unbuttoned, and that he wore no hat. ,i'itness 
:further testified that accused displayed no violence but a trace of 
belligerence, showed no quarrelsomeness, no bestiality, no silliness, 
e.nd his passions were not aroused (R. 20-22). 

Captain Francis R. Stevens, Infantry, West Point, New York, a 
witness for the prosecution, testified in substance that he knew 
the accused; that he saw the accused about 12:30 a.m., May 24, 1936, 
on the road between the hospital and the Thayer Hotel; that he saw 
three cadets standing talking, "One Qf them was at attention"; that 
he l the w1 tneas) c1rove on. £..Dd then realized that the one standing 
at attention mu.st have been a fourth classman; that he reported 
having seen the accused to the officer in charge and then drove nis 
car back to try to find him (R. 23); that he drove back and forth 
between the hospital and the hotel looking for him for about half an 
hour; that he found him about one o'clock where he had first seen him; 
that accused at that time had no hat on, was perspiring pro:rusely, 
had "very bad looking trousers", his shoes were scuffed end dirty; 
that "his hair was disheveled"; that when witness stopped his car 
accused started to run, but promptly came back a~er having been 
ordered to do so; that upon being asked his name accused said, "Cadet 
Hoge, Company A"; that upon being told to get in the car accused fell 
1n the car, then he straightened up normally; that he drove him to 
the officer in charge, Captain Bowes; that at that time the fly of 
his trousers was "buttoned up with one button only"; that accused 
was wearing a :fUll dress coat, "very neat in appearance" (R. 24,25). 

Cadet John H. van Vliet, Jr., Second Class, United States corps, 
or Cadets, a witness for the prosecution, testified that he knew 
accused; that he (witness) was on duty as cadet officer of the day 
for the period May 23-24, 1936; that at about 1:08 a.m., 1ay 24, 
1936, he observed the accused and smelled his breath; "It smelled 
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of liquor"; that in the opinion of the witness accused according to 
the court-martial manual definition of the term was drunk; he based 
his opinion upon the smell of liquor on his breath and upon the fact 
that accused was unable to stand erect without weaving and his 
clothing vras disheveled, his hair mussed up, and his trousers un
buttoned (R. 26); that accused exhibited no violence, no quarrelsome
ness or silliness; that his passions were not aroused, and that 
"He walked in a straight line" when told by ?IIajor Quinnell "to walk 
down the hall and back" (R. 25-27). 

_Gadet D. P. Christensen, First Class, United States Corps of 
Cadets, a witness for the defense, testified in substance that he 
knew accused; that he saw him about 12:30 a.m., lf.ay 24, 1936; that 
what attracted his attention to accused was the fact that "he was a 
fourth classma.n out at that time of night"; that accused was perfectly 
sober, properly dressed and presentable (R. 29,30). 

Accused did not testify or make any statement to the court. 

4. The absence of accused at the time and place specified in 
the specification under Charge I is established by the competent and 
undisputed evidence. Had he absented himself for the purpose of 
attending the moving picture performance on the nig...ht in question 
such absence for that purpose would have been authorized, but even 
had he done so his absence extended beyond the time permitted for 
that purpose, and when he was discovered he was proceeding from a 
spot not between the hospital and the IOOvinb picture theater in an 
opposite direction from that of the moving picture theater at a con
siderable time after the perfon,Jance had terminated. The Board of 
Review is therefore of the opinion that the evidence is legally 
sufficient to support the findings of guilty of the specification 
under Charge I. 

It is also clear from the cor.metent evidence that accused was 
drunk while in uniform at the time- and place alleged in Specification 
2, Charge II. That he drank intoxicating liquor, as alleged in 
Specification 1, Charce II, is established by his drunkenness and 
the odor of intoxicating liquor on his breath. 
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The only remaining question requiring specific consideration 
is whether or not the drunkenness of the accused alleged in the 
second specification of Charge II, as established by the evidence, 
constitutes drunkenness to the scandal and disgrace of the United 
States Corps of Cadets. 

The evidence clearly shows that accused was under the influence 
of liquor at midnight on the road between the hospital at West Point 
and the Thayer Hotel. He was away from the station hospital without 
authority, had drunk some intoxicating liquor and was apparently 
keeping out of sight. ,·lhen Captain Stevens first saw accused there 
was nothing unusual in his attitude or appearance. He noted that· 
accused stood at attention and later realized that he was a fourth 
classme.n. When Captain Stevens returned to look for accused, he had 
to hunt for him for over half an hour. Upon being asked his name 
accused answered properly. He had no cap, his hair was disheveled, 
he was perspiring profusely, had on very bad looking trousers, his 
shoes were scuffed and dirty, and his trousers were unbuttoned, but 
he was wearing a full dress coat which was very neat in appearance. 
ihen accused appeared before Captain Bowes, and it should be remembered 
that he was taken in the automobile directly to Captain Bovres, there 
was an odor of liquor upon his breath, his hair was disheveled, his 
eyes were not normal, his trousers were discreditable in appearance, 
at least two buttons of his trousers were unbuttoned, and he wore no 
hat. He displayed no violence, no bestiality, end no silliness. 

He was not grossly drunk, he was not conspicuously disorderly, 
there was no military inferior present, and the two cadets who had 
seen him on the.highway were attracted to him only because of the 
hour and the fact that he was a fourth classman. At its worst, the 
accused had been found on the highway between the station hospital 

.and the Thayer Hotel at midnight and apparently trying to keep out 
of sight. 

No shameful act was shown nor was there any evidence that 
accused had made a disgraceful exhibition or himself. In the opinion 
of the Board of Review the evidence totally fails to show that accused 
was grossly drunk or conspicuously disorderly, or that his conduct 
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was such as to stemp him as normally unfit to associate with officers 
or cadets. It follows, in the opinion of the Board of Review, that 
the evidence or record fails to show that the intoxicated condition 
of accused was to the scandal and disgrace or the United States 
Corps of Cadets. 

With respect to the punishment adjudged, the accused being con
victed legally of the absence alleged in Charge I and the specifi
cation thereunder and of drinking and being intoxicated, the Board 
of Review is or the opinion that the sentence of dismissal is 
unreasonably severe. It is believed that the ends of justice will 
be fully served by a reduction or the sentence from dismissal to 
suspension or the accused from the United States Military Academy 
for one year. 

5. Accused was admitted to the Military Academy from the First 
District of Arkansas on July 1, 1935. He was 18 years and 3 n:>nths 
of age on June 8, 1936, the date of trial. 

6. The court was legally constituted. Except as hereinabove 
noted, the record of trial discloses no errors or irregularities 
injuriously affecting the substantial rights ot accused. For the 
reasons hereinabove indicated, the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty of Charge I and its Specification, or Specification 1, 
Charge II, and or Charge II, and legally sufficient to support the 
finding ot guilty of Specification 2, Charge II, except the words 
"to the scandal and disgrace of the United States Corps of cadets", 
and is legally sufficient to support the sentence. However, for 
reasons stated herein, the Board of Review reconmends that the 
sentence be confirmed and conmuted to suspension from the United 
States Military Academy tor the period or one year beginning July 1, 1936. 

Judge Advocate.
\ 

To The Judge Advocate General. 





WAR DEPAR'IMENT (175)
In the Office or The Judge Advocate General 

Washington, D.C. 

Board or Review 
CM 205354: 

UNITED STATES ) PEILIPPINE DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort William McKinley, P. I. , 

Corporal JORGE MINA (6737107), ) June 16, 1936. Dishonorable 
Regimental Band, 45th Infantry ) discharge and confinement for 
(PS) • ) one (1) year e.nd six (6) months. 

) Bilibid Prison, ?£.nila, P. I. 

HOLDING by the BOARD OF REVIEW 
McNEIL, HALLIDAY and MORRISETTE, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
bas been examined by the Board of Review and found to be legally 
sufficient to support the sentence to confinement at bard labor tor 
one year e.nd six months. 

2. Confinement in a penitentiary in this case is not authorized 
under the 42d Article of War. Section 85, Title 6, Code of the 
District of Columbia, provides that whoever, by e.ny false pretense, 
with intent to defraud, obtains from any person anything or value, 
shall, if the value be less than '35.00, be punished by a fine or 
not 100re· than $200.00 or imprisonment for not more than one year, or 
both. In this case the maximum value or the property alleged in any 
specification of which accused was convicted is 26 peaos. In order 
to determine whether confinement in a penitentiary is authorized, 
each specification must be considered by itself; the values stated 
in different specifications may not be aggregated tor this purpose. 
Par. 104 c, M.C.M., 1928; CM 30-200, July 23, 1914:; CM 121178, par. 
1612, Dig:" Ops. JAG, 1912-30. 

3. For the reason hereinabove stated, the Board of Review holds 
the record of trial legally sufficient to support only so much of the 
approved sentence as involves dishonorable discharge, forfeiture of 
all pay and allo1'18D.ces due or to become due, and confinement at hard 
labor for one year and six month~~;;:,a:e other than a penitentiary. 

J:V,'Ypf~ , Judge Advocate. 

-17{~' Judge Adti)cate. 

_ _ _ Judge Advocate .• 

~ 





(177) 
WAR DEPAR'llvtmr 

In the Office or The Judge Advocate General 
Washington, n.c. 

Board of Review 
CM 205427 

UNITED STATES ) EIGHI'P. CORPS AREA 
) 

v. 

First Lieutenant ROBERT J. 
DWYER (0-17173), Air Corps. 

) 
) 
) 
) 

Trial by G.C.M., convened at 
Randolph Field, Texas, July 
31, 1936. Dismissal. 

OPINION of the BO.ARD OF Rl.VIEW 
McNEIL, HALLIDAY and MORRISETrE, Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the officer named above, e.nd submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following charges and 
specifications: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that First Lieutenant Robert J. 
Dwyer, Air Corps, United States Army, did, w1 thout 
proper leave, absent himself from his proper station, 
at Randolph Field, Texas, trom about 12:01 a.m., 
May 26, 1936, to about 5:00 p.m., June 5, 1936. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Robert J. 
Dwyer, Air Corps, United States Army, being indebted 
to the Government Employees Finance Corporation or 
Fort Worth, Texas, in the sum of $143.00 One Hundred 
Forty-three Dollars for a personal loan which amount 
c~ due and peyable on or about October, 1935, did 
at Randolph Field, Texas, from October, 1935, to 
11ay 1, 1936, dishonorably fail and neglect to pay 
said debt. 
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Specification 2; In that First Lieutenant Robert J. 
Dwyer, Air Corps, United States /ixrr:Jy, did, at 
Randolph Field, Texas, on or about May 2, 1936, 
with intent to deceive Captain Stanton T. Smith, 
Air Corps, his Squadron Connnander, o!'!'iciall.y 
report to these.id Captain Stanton T. Smith, Air 
Corps, that he "Has submitted check to apply on 
above account", which report was known by the said 
First Lieutenant Robert J. Dwyer, Air Corps, United 
States /ixrr:Jy, to be untrue and was untrue, in that 
the check was never sent to the Government Dn;ployees 
Finance Corporation. 

He pleaded guilty to Charge I and its Specification, not guilty to 
Charge II and the two specifications thereunder, and was found guilty 
of all charges and specifications. No evidence of previous convictions 
was introduced. He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under the 48th Article of War. 

3. The evidence for the prosecution may be summarized as follows: 

In addition to the pleas of guilty to Charge I and its Specifi
cation, it was established by competent and undisputed evidence that 
after the expiration of a ten days' leave of absence, beginning on 
May 15, the accused remained absent from his proper station without 
authority from May 26, 1936, until he was apprehended on June 5, 1936, 
at Comfort, Texas, about 40 miles north of San Antonio, and returned 
to his proper station by the military police (R~ 10-12, 13-14; Prose
cution's Ex. 1). 

Likewise, it was established by competent and undisputed evidence 
that on October 10, 1935, accused was indebted to the Government 
~ployees Finance Corporation of Fort Worth, 'l'exas, in the sum of 
$218.00, the balance then due on a loan of $330.00 made to him by that 
company on October 9, 1934, payable in eleven monthly installments of 
$28 each and one of $22. Four installments were paid on this note, 
all in the year 1935, as follows: $28 on April 25, $28 on May 18, 
and i56 on July 18. The full 8l00unt of the loan was due and payable 
on October 10, 1935, but it appears, as will be later shown by the 
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testimony of the accused, that some kind of new arrangement we.a made 
at that time for the liquidation or the remaining indebtedness 
probably in monthly installments. On November 7, 1935, the accused 
made one such payment of $75 and on December 6, 1935, the corporation 
received his check in the sum of $25, which check, however, was 
returned by the bank on which it was drawn tor the reason that it 
had not been properly countersigned. No other payments were made 
on the indebtedness between the dates of October, 1935, and 1~Y 1, 
1936, with the result that during all of the period covered by 
Specification 1 of Charge II, the accused was in fact indebted as 
alleged to the Government Employees Finance Corporation of FOrt 
fiOrth in the sum of at least $143.00, on which no payments of any 
kind were made or attempted to be ma.de subsequent to the mailing of 
the improperly executed check for $25, received by the company on 
December 6, 1935, and subsequently refused by the bank on which it 
was drawn (Prosecution's Ex. 2). 

By means of a stipulation, it was shown that on April 8, 1936, 
Captain Stanton T. Smith, accused's squadron commander, wrote and 
caused to be delivered to the accused the following memorandum: 

"l. You will reply by indorsement hereon the reasons 
for not taking proper care of note mentioned in attached 
letters from the Government Employees Finance Corporation. 

The undersigned was of the opinion that you 
stated this had been taken care of on the first of April 
and desires information whether you have paid anything 
on this account." 

Thereafter, on May 2, 1936, the memorandum was discussed by Captain 
Smith and the accused in the former's office and at that time and 
place returned by the accused to his conmanding officer, Captain 
Smith, by the following formal official first indorsement, as. 
alleged in Specification 2 of Charge II: 

"First Lieut. Robert J. Dwyer, .A.c. has submitted check 
to apply on above account." 

Between the dates May 1, 1936, and June 8, 1936, no check or other 
payment was received by the Government Employees ~~nance Corporation 
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from the accused. (R. 25; Prosecution's Ex. 3) The account, however, 
was settled in full between June 8 and July 25, 1936 (Prosecution's 
Ex. 3). 

Thereupon the prosecution rested. 

4. The accused testified as a witness in his own behalf in 
denial or attempted explanation or all the offenses charged against 
him. His testimony is substantially as follows: 

On the 15th or May, while he was in arrest in quarters awaiting 
investigation of charges which had already been preferred against him, 
he requested and obtained a leave of absence for the purpose of going 
to his home in Northampton, 1fassachusetts, where his mother had 
recently died. He was without sufficient funds to pay his transportation 
to Northampton, but was taken in a car as far as Fort Worth by some 
friends, where he hoped to obtain free transportation by air through 
these friends who were "connected with the oil business, with the ' 
Gulf people". No such transportation was obtained and the accused 
claims that, being unable to get any further because of lack of funds 
he.became depressed and began to drink. He overstayed his leave, 
returned to San Antonio within a short distance of his station, but 
instead of returning thereto, he went, with friends again, to Comfort, 
Texas, where he continued to drink heavily until he was arrested while 
fishing by the military police and returned to his proper station. 
(R. 27-28, 38-41) 

In October, 1935, he was indebted to the Government Employees 
Finance Corporation in the sum of ~18.00, the be.le.nee due on a 
previous loan (R. 28-29), all of which was due and payable on that 
date (R. 41). In November he paid ~75, leaving a balance of $143.00 
still past· due and payable under what appears to have been some kind 
of a refinancing arrangement entered into sometime about the month of 
October, 1935. Between the date of that payment and Miy 1, 1936, the 
only .remittance made by him to this creditor was in the form of a 
check for $25, which he claimed to han turned over to his then 
squadron comnander, Captain F. P. Booker, to be countersigned by the 
latter under an agreement which required all of the accused's checka 
during that period to be so countersigned. The check reached th& 
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Finance Col".Poration without the squadron commander's signature and 
was consequently returned by the bank the latter part of the same 
month. (R. 29) Ile ma.de no ettort to obtain the necessary signature 
on the check, al.though Captain Booker was trequently on the post 
and he could have gotten in contact with him {R. 50-51). 

He admitted that on April 8, 1936, he received a memorandum 
from Captain Stanton T. Smith, Air Col".Ps, his squadron comna.nder, 
requiring an explanation or his failure to meet his obligation to 
the Government Employees Finance Corporation. At that time he 
explained to Captain Smith that he had no money, whereupon the latter 
agreed to keep·the letter until the next pay day. On May 2, Captain 
Smith called the accused into his office and as a result of the 
conference which then ensued between the two, the accused signed and 
submitted the first indorsement dated May 2, 1936, containing the 
statement quoted in Specification 2, Charge II. Accused, admitting 
'that he had not then submitted any check 'to apply on the account 
involved, attempted to explain his statement to that effect by saying 
that at the time or their conference, Captain Smith was told by him 
and knew that the latter had up until that moment made no payment, 
but it was agreed between them that he should submit the indorsement 
in the form in which it was actually submitted w1 th the understanding 
that he would go immediately to his quarters aud mail a check to 
the Finance Col".Poration. The indorsement was accordingly submitted 
end the accused returned to his quarters only to find that on April 
30, 1936, his bank, the First State Bank of South San Antonio, had, 
without any previous notice to him, applied $250.00 or his pay check 
deposited in that bank on a note for $250.00, signed by the accused 
to that bank, due on June 1, or on demand, which action left him 
only $16.00 on deposit. Thereupon he made unsuccessful efforts in 
San Antonio to borrow the money e.nd about that time he began receiving 
telephone calls concerning his mother, which continued daily until 
her death. He then became so depressed that he began to drink until 
he "got pretty drunk". He did not make any effort to recall or 
explain his indorsement containing the positive statement that the 
check had actually been mailed to the Finance Corporation. (R. 33-36, 
45-47) 

The accused's transactions with the First State Bank were 
briefly as follows: He ke~t his account there and on the 14th or 
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September negotiated a loan in the sum of $250.00 to mature on 
demand or March 1, 1936, evidenced by a note indorsed by two other 
officers. This note was paid by charging the amount of the same to 
the accused's account on February 29, 1936, preSU!ll8.bly the date on 
which his pay check was received by the bank. On the 13th or March 
(accused places the date as the middle of February but it seem:, 
clear that March 13th is the correct date), accused obtained another 
loan or 1250.00 from the same bank, evidenced by his note indorsed 
by the same two officers, and maturing on demand or June 1, 1936. 
Although this note could have run to June 1, 1936, it was collected 
by charging the amount or the same to accused's accqunt on the 30th 
of April. This action was apparently taken on account of the receipt 
by the bank of information from the accused's squadron coI!lll8llder, 
Captain Smith, that the accused was in financial difficulties and 
that the bank should use efforts to protect itself (Defense :EX. A). 

Accused's testimony that his first indorsement on Prosecution's 
Exhibit 3 was written after a conference with his commanding officer, 
Captain Smith, was corroborated by Private Merrill ~oods Doyle, Jr., 
company clerk, 46th School Squadron, who testified that he wrote the 
indorsement in Captain Smith's office in accordance with instructions 
tram the accused after a conference which he witnessed between the 
accused and Captain Smith in the latter's office. Private Doyle, 
however, did not hear any or the conversation which took place at 
that time. (R. 56-57) 

It appears from the accused's testimony, as well as from the 
official pay schedules, that his pay and allowances, after deducting 
an insurance allotment or i26.35, were approximately $266.00 a month, 
presumably received regularly by him on the last day of each month 
during the entire period covered by 3pecification l of Charge II, 
that is, from and including October 31, 1935, up to and including 
April 30, 1936, with the result that during that period he received 
such pay and allowances for seven months in the sum of approximately 
$1862.00, in addition to quarters end the necessary medical and 
hospital attention. Out of abundant fairness to the accused, it may 
be conceded that from this total amount there should be deducted 
the sum or $250.00, applied by the bank on February 29, 1936, to the 
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payment ot a loan which had been negotiated prior to October l, 
1935, but the accused is entitled to no such credit with reterenoe 
to the second note because, although his pay was applied to the 
payment ot the same, nevertheless he received in cash during that 
period the approximate amount ot the loan so that the no tre.nsactiona 
balanced each other. The result is that during the period covered 
by Specitication lot Charge II, the accused received, in addition 
to his quarters and all necessary medical and hospital attention, 
pay and allowances amounting to $1612.00, or an average ot approximatel.7 
$230.00 per month, which, in the absence ot aey explanation to the 
contrary, should have been available for the pe,ment ot his current 
expenses and obligations. The accused did not claim that he had aey 
dependents or other financial burdens or obligations beyond his own 
personal expenses, and, except for the general statement that he had 
other debts and was running pretty heavily in debt, he offered no 
explanation whatsoever of why such pay and allowances were not 
sutticient to meet his own current expenses and obligations promptly 
as they became due. Hie only explanation of his failure m:,re promptl.7 
to make monthly payments on the Finance Corporation•a loan was that 
he had other debts, was worried over finances e.nd began to driDk ao 
heavily that his judgment Im.I.St have become impaired. 

On cross-examination the prosecution, over the objection of the 
accused, introduced in evidence Inclosures A. and B to Prosecution•• 
Exhibit 3, but the court excluded from consideration all statement• 
with reference to failure to answer correspondence. Both incloaurea 
consisted of letters from the president of the Government Emplo1e•• 
Finance Corporation to the accused's comnanding otticer complaining 
about the accused'• tailure to meet his obligation with that corporation. 
Accused admitted that he had seen both ot these letters prior to hi• 
tirst conterence on April 8 with Captain Smith relative to what aotion 
should be taken to liquidate his indebtedneaa to the corporation. 
(R. 48-:50) 

5. In view ot the pleas or guilty to Charge I e.nd it• Specification, 
the onl.7 questions presented by the record for consideration b7 th• 
Board ot Review are whether the evidence 1a legally autticient to 
support the findings ot gu1lt7 under Charge II and its apec1t1oatiou, 
and whether the record as a whole 'Ml.rrants oontirmation ot the aantenoe. 
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It is admitted by the accused and otherwise clearly established 
that the accused on October 10, 1935, was justly indebted to the 
Government Employees Finance Corporation in the sum of $218, and that 
after making one payment of $75 in November, he permitted the balance 
of $143 to remain past due and unpaid until at least 1hy 1, 1936, 
as alleged in the first specification of Charge II. It is also 
shown that during that period he knew that his creditor was com
plaining to his superior officers and consequently that his conduct 
in not meeting his obligation was becoming increasingly embarrassing 
to the military authorities and was bringing discredit on the military 
service. His only excuse is that he had other debts and that on one 
occasion his bank, w1 thout any previous notice, had unexpectedly 1 · 

applied ~50 of his April pay check to the liquidation of a note tor 
$250. uuring the entire period covered by the specification under 
discussion the accused was receiving approxiirBtely $230 per m:>nth. 
It is a matter of common knowledge that $100 a month is sufficient 
to meet the ordinary and necessary expenses of an unmarried o:f'ficer, 
without dependents or other unusual obligations, living in Government 
quarters Qn an Army post in Texas. In this connection it should not 
be overlooked that the accused, an Air Corps officer on flying status, 
was drawing approximately $91 l!X>re than officers of similar rank and 
length of service not on a flying status. An officer of the Army, 
finding him.self under such circumstances, owes it not only to himself 
but to his creditors, and especially to the military service, to 
curtail his personal expenses and apply all of his available resources 
to the liquidation of his pressing obligations. Except for the 
general statement that he had other debts, the accused offered no 
explanation of why he could not make at least some substantial 
payments on his overdue indebtedness to the Government Employees 
Finance Corporation, and his whole conduct, as shown by the evidence 
SUI!Dll8.rized above, indicates very clearly an attitude of utter irre
sponsibility towards his obligations and the discredit which he must 
have known would necesse.rilyresult to the military service by reason 
of such an attitude. In this coDD.ection his irresponsibility is 
further illustrated by (e.) his failure to make any effort to secure 
the signature of his commanding officer on the check for $25 which 
was returned by the bank for that reason, and (b} the fact that 
after, according to his own statement, he had discovered that he 
was unable to keep the promise which on May 2 he me.de to his 
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commanding officer to make an inmediate payment to the Government 
Employees Finance Corporation, he failed to notify Captain Smith 
that he was unable to comply with the statement contained in his 
formal official indorsement. Under these circumstances, the 
accused's failure and neglect to meet his obligation and to make 
any payment on it tor six months was in fact inexcusable and there
fore dishonorable, as alleged in Specification l or Charge II. 

That accused ma.de the statement which forms the basis of 
Specification 2, Charge II, is admitted e.nd established by the 
competent, undisputed testimony. Likewise, it is admitted and 
similarly established that the statement when made was untrue and 
was known by the accused to be untrue, as alleged in the specification. 
The accused's explanation, if believed, negatives any intent to deceive, 
a necessary element or the offense, and in effect shows that Captain 
Smith was not deceived at the time. This explanation is to some con
siderable extent corroborated by the proof that the bank did in fact, 
and apparently without any previous notice, apply $250 or accused's 
pay check or approximately $266 to the liquidation of his note which 
might have run a month longer, and that this transaction unexpectedly 
left the accused without sufficient funds to make the payment which 
he says he had agreed to make. To some extent the accused is also 
corroborated by the testimony of the company clerk to the effect that 
there was a conference held between the accused and his commanding 
officer at the time and place claimed by the accused. For reasons not 
disclosed by the record, no arrangements had been made in advance by 
the prosecution for the presence at the trial of Captain Smith, the 
other party to the conference or conversation, and similarly, when 
it bece.me evident that his testimony was material and vital, the 
prosecution failed to request a continue.nee in order to obtain it, 
with the result that the explanation offered by the accused remains 
uncontradicted and unrebutted. On the other hand, in his memorandum 
to the accused, Captain Smith referred to two letters from the 
Government Employees Finance Corporation complaining of accused's 
failure to meet his obligation, expressed the opinion that the 
accused had promised to take care of the obligation on the first or 
April, and then requested, not a promise or statement as to what 
he planned to do in the future, but information as to whether he had 
already paid anything on the account. This conmunication was dated 
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April 8, and the accused received it on or about that date, but for 
the latter's convenience the commanding officer kept it until 
May 2. Under these circumstances, it is perhaps improbable that 
Captain Smith would have contented himself' with taking another promise 
from the accused instead of a direct statement as to what had actually 
been done, and this suspicion is strengthened by accused's subsequent 
conduct which, as described above, shows that after he had discovered 
that he was unable to make any payment on the account, he did nothing 
further about it and permitted Captain Smith to continue to believe 
that the payment had been made. In spite of these circumstances, 
however, the Board of Review is of the opinion that in view of the 
failure of the prosecution to make any intelligent effort to rebut 
the explanation offered by accused, the evidence of record is not 
sufficient to show beyond a reasonable doubt that the alleged state
ment was made with intent to deceive. The Board of Review has come 
to this conclusion not because the accused has satisfactorily disproved 
the allegation, but solely for the reason that the prosecution has 
fe.iled to sustain the burden of proving one of the necessary elements 
of the offense, i.e., intent to deceive. The Board of Review is, 
therefore, of the opinion that the evidence is not legally sufficient 
to support the finding of guilty of Specification 2, Charge II. 

In this connection, however, it is important to note that, although 
the proof of the offense alleged is not sufficient, nevertheless 
accused by his own explanation admits another offense or comparatively 
equal gravity and obliquity, namely, deceiving and imposing upon his 
squadron commander by not promptly reporting to him his inability to 
keep his promise, on which accused knew his squadron commander was 
relying, to make an innnediate payment on the account. 

All of the statements contained in Inclosures A and B to Prose
cution's Exhibit 3, referred to above, were hearsay and inadmissible 
as proof of the truth of such statements. They were, however, 
admissible for the purpose of showing that the accused, at least 
prior to April a, 1936, knew that the Government Employees Finance 
Corporation was dissatisfied with and was complaining to his 
commanding officer about his past due unpaid indebtedness. The law 
member excluded from consideration any reference to the accused's 
failure to answer correspondence, but he failed properly to limit 
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the consideration or the other statements to the purpose of showing 
that the accused knew of the complaints made against him. However, 
all of the statements, except the one referred to below, were 
substantially proved by competent evidence or admitted by the accused. 
The exception is a statement in Inclosure A that "His promises seem 
to be worth very little". Although this evidence should have been 
excluded from the consideration of the court, it is not believed 
under the circumstances that any of the accused's substantial rights 
were injuriously affected by its improper admission. 

The explanation offered by the accused of his absence without 
leave not only does not excuse or extenuate that offense, but shows 
that it was committed under particularly aggravating circumstances. 
Although under arrest facing charges and in serious financial 
difficulties, accused was granted a leave of absence tor the purpose 
of visiting his home in Massachusetts, where he stated his mother 
had recently died. He left his post without making any adequate 
arrangements for his transportation from Texas to Massachusetts, 
and apparently depended entirely upon the gratuity and generosity 
of friends tor the same. As soon as he learned that these inadequate 
plans had failed, it was his obvious duty to return to his post and 
make some effort to put his tangled affairs in order, but instead of 
doing so, he overstayed his leave, went on a protracted drinking 
spree, and remained absent without authority until he was actUally 
returned to his station under guard. How much longer his unauthorized 
absence \'10uld have been prolonged is a matter of mere conjecture, but 
there are no circumstances disclosed by the record indicating any 
immediate intention on the part of the accused voluntarily to return. 

Absence without leave by a commissioned officer is always a 
serious offense, and the circumstances of this ?ase show that the 
accused's offense was not only without excuse of any kind but shows 
that he has little, if any, regard for his military duties. Similarly, 
his failure without any excuse to pay the debt to the Finance 
Corporation shows him to be unreliable, irresponsible, and indifferent 
to the discredit which his conduct inevitably brings upon the military 
service. The Board of Review is of the opinion that the only reason
able conclusion that may be reached after a fair consideration of 
the whole record is that the accused by his conduct has demonstrated 
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an attitude which renders him thoroughly unfit longer to retain 
his commission in the Army of the United States. 

6. Accused is 30 years of age. The statement or his service 
as contained in the Official A::nrw Register is as follows: 

"Cedet M.A. l July 24; 2 lt. F. A. 9 June 28; A. C. 
8 Sept. 28; trtd. to A. c. 21 Nov. 29; l lt. 10 M!!.y 34." 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during 
the trial. For the reasons stated, the Board of Review is of the 
opinion that the record of trial is legally insufficient to support 
the finding or guilty or Specification 2, Charge II, legally 
sufficient to support the findings of guilty ot Charge I and its 
Specification, Charge II and Specification l thereunder, and the 
sentence, and warrants conti:nnation thereof. Dismissal is authorized 
for conviction ot absence without leave in violation ot .Article ot 
War 61, and tor dishonorable failure to pay debts in violation ot 
Article of War 96. 

Judge Advocate. 

J'udge Advocate. 

J'udge Advocate. 

To The J'udge Advocate General. 
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lat Ind. 

War Department, J.A.G.o., - to the Secretary ot War. 

1. Herewith transmitted for the action ot the President are 
the record ot trial and the opinion ot the Board ot Review in the case 
ot First Lieutenant Robert J'. Dwyer, Air Corps. 

2. I concur in the opinion of the Board ot Review and, tor the 
reasons therein stated, recomnend that the finding ot guilty ot 
Specification 2, Charge II, be disapproved and that the sentence be 
confirmed. 

3. Inclosed are a draft or a letter for your signature trans
mitting the record and accompanying papers to the President for his 
action, and a foi,n ot Executive action designed to carry into etfect 
the recommendation hereinabove made should it meet with approval. 

4. The records of The Adjutant General's 0:rtice reveal the 
following infornation concerning this officer: 

Lieutenant Dwyer was born at Florence (Northampton), M!ssachusetts, 
on the 26th of June, 1906, and entered the M111tary Academy July 1, 
1924, from which he was graduated in 1928, standing 101 in a class of 
261. He was appointed Second Lieutenant, Field Artillery, June 9, 
1928; transferred to the Air Corps, November 21, 1929, and was promoted 
First Lieutenant, Air Corps, May 10, 1934. 

On three of his efficiency reports he was given a general rating 
of "Excellent" and his reports contain two letters of commendation 
for performance of duties in connection with field maneuvers in 1930; 
on all of his other efficiency reports, his general rating has been 
"Satisfactory". 

Within approximately two years after graduation, his superior 
officers began receiving complaints concerning unpaid debts, and 
these complaints continued at infrequent intervals up to the approxi
mate date of the present charges against him. None of the emounts 
appear to be large, but all·of the incidents show a lack of responsi
bility towards financial obligations and a failure to correct this 
deficiency after frequent warnings. On October 2, 1933, he was 
in.formed of a remark on his efficiency report that he was inclined 
to be lax in settlement or his accounts. Likewise, on October 25, 
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1935, he was inforn:ed of a sirr~lar unfavorable remark concerning 
his finances and again on February 15, 1936, there was referred to 
him a remark on his efficiency report that he was continually in 
difficulty due to personal debts. This efficiency report contains 
the following remark: "The little work this officer performs is 
so far overshadowed by the problems he gives his superiors that 
his value to the service is practically nil". 

On .AJ,ril 25, 1933, he was given disciplinary punishment under 
the 104th Article of War on account of absence without leave for one 
day. On August 15, 1933, he was reprimanded for participating in 
a mixed party where intoxicating liquor was served at a bachelor's 
mess at Randolph Field on the night of August 5-6, 1933. On August 
29, 1935, he was given disciplinary punishment for two days' absence 
without leave in connection with an unauthorized cross-country flight 
:f'rom Randolph Field, Texas, to Northampton, Massachusetts. 

On June 15, 1935, he was cautioned with reference to his 
delinquency in krm:y Extension Courses and on January 6, 1936, he 
was informed that he was still delinquent in his Army Extension 
Courses, and directed to explain his negligence and failure to 
comply with instructions. He replied by indorsement admitting his 
negligence in that regard. On February 4, 1936, he was criticized 
for and admitted ~is failure to maintain satisfactory progress in 
complying with current War Department training directives. 

On October 21, 1932, Lieutenant Dwyer was admitted to the 
Station Hospital, Randolph Field, suffering with gonorrhoea (chronic), 
initial infection January 20, 1931 (patient's statement). 

During the month of June, 1936, and prior to his trial by general 
.court-martial, Lieutenant Dwyer was examined by a medical board in order 
to determine his mental condition. The board found him sane at the 
time of the examination and mentally responsible for his acts on the 
dates of the alleged offenses. He stated to the board, among other 
things, that while on a spree in 1934, he married a woman from whom he 
secured a divorce after three days. He admitted.that he had gonorrhoea 
in 1930 and again in 1932; that he was a moderate drinker up to a year 
previous to his ap~earance before the board, but had been drinking 

-2-



(191) 

excessively since, averaging almost a pint a day. 

:, • The record ot this otticer not only discloses no reason 
tor the extension ot clemency, but to the contrary it clearly 
demonBtrates his unfitness as an otficer and that his retention 
in the serYice is highly undesirable. Commutation ot the sentence 
is not recommended. 

~~ 
Major General, 

The.Judge Advocate General. 
3 Inds. 

Incl. 1-Record ot trial. 
Incl. 2-Dra~ of let. tor sig. 

ot Secy. of War. 
Incl. 3-Form ot Executive action. 
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\JAR D.EJ?AR'E·.J!NT 

In the Off'ice of The Judge Advocate General 
i1ashington, D. c. 

Board of Review 
CM 205475 

SEP 1 G 1936 

UNITED STATES ) '!'HIRD CORPS .AREA 
) 

v. ) Trial by G.C.M., convened at 
) Fort Monroe, Virginie., August 

Frivate FLOYD B. KELLY ) 15, 1936. Dishonorable dis
(6849260), Headquarters ) charge and confinement for 
Battery, 2d Coast Artillery.) one (1) year. P'Ort Monroe, 

) Virginia. 

HOLDING by the BOJiRD OF REVIEW 
McNEIL, HALLIDAY and MORRISEI'I'E, Judge Advocates. 

1. The record of trial of the above named soldier has been 
examined by the Board of Review. 

2. Accused was tried upon the following charges and specifi
cations: 

CHARGE I: Violation of the 93d Article of War. 

Specification: In that Private Floyd B. Kelly, Headquarters 
Battery, 2d Coast Artillery, did, at Fort Monroe, 
Virginia, on or about May 6, 1936, feloniously embezzle 
by fraudulently converting to his own use the sum of 
Five Dollars ($5.00), the property of Private Simon 
w. Raub and his mother, Mrs. S. Walker Raub, said Five 
Dollars ($5.00) having been inclosed in a letter ad
dressed to Mrs. s. Walker Raub, Iancaster, Pennsylvania, 
and coming into the possession of said Private Kelly 
tor delivery to the post office by virtue of his 
employment e.s mail orderly at Fort Monroe, Virginia. 

CHARGE II: Violation of the 96th Article of war. 

Specification: In that Private Floyd B. Kelly, Headquarters 
Battery, 2d Coast Artillery, having been duly appointed 
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a mail orderly at Fort N.onroe, Virginia, by his proper 
military superior, and also having taken the postal oath 
in accordance with postal regulations, and while acting 
as such mail orderly and having collected mail addressed 
to various individuals from Government mail boxes on the 
post, did, in violation or his duty and oath, between 
January 1 e.nd Maye, 1936, unlawtully, willfully and 
maliciously destroy the said mail on which the proper 
postage had been prepaid, thus preventing its delivery 
to the various addressees. 

He pleaded not guilty throughout, and was found guilty or Charge I 
and its Specification; of the Specification, Charge II, guilty except 
the words "and also having taken the postal oath in accordance with 
postal regulations", "and oath", "destroy", and "thus preventing", 
substituting therefor, respectively, the words, "open" and "and prevent"; 
of the excepted words, not guilty, of the substituted words, guilty; 
and guilty of Charge II. No evidence of previous convictions was 
introduced. He was sentenced to dishonorable discharge, total for
feitures, and confinement at hard labor tor three years. The reviewing 
authority approved only so much of the sentence as provides for dis
honorable discharge, total forfeitures, end confinement at hard labor 
tor one year, designated Fort Monroe, Virginia, as the place of con
finement, and forwarded the record for action under Article of War 5~. 

3. The competent evidence in support of the findings of guilty 
of Charge I e.nd its Specification is clear and conclusive, and legally 
sutf'icient to support the same. 

For convenience, the specification as amended by the exceptions 
and substitutions contained in the court's findings is restated as follows: 

In that Private Floyd B. Kelly, Headquarters Battery, 
2d coast Artillery, having been duly appointed a mail orderly 
at Fort Monroe, Virginia, by his proper military superior, 
and while acting as such mail orderly and having collected 
mail addressed to various individuals tram Government mail 
boxes on the post, did, in violation or his duty, between 
January 1 and Maye, 1936, unlaWf'Ully, willfully and malic
iously open the said mail on which the proper postage had 
been prepaid, and prevent its delivery to the various 
addressees. 
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The gist of the offense with vrhich the accused was confronted 
at the trial was the destruction of mail natter coming into his 
possession as mail orderly, and the added allegation that he thus 
prevented its delivery to the various addressees was unnecessary 
surplusage describing not a distinct offense but merely a consequence 
of the offense previously charged, namely, the destruction of the 
mail matter. The court in its findings found the accused not guilty 
of destroying the mail as alleged e.nd attempted to carve out ot the 
offense charged apparently two other offenses, namely, in that he 
opened the DBil .!!!!!, prevented its delivery to the various addressees. 

The opening of mail is obviously not a leaser included offense 
or destroying the same, and the finding ot the court to that effect 
is, therefore, unauthorized and illegal. 

The accused was not charged with preventing the delivery ot the 
mail to its addressees. He was charged with its destruction and the 
attempt of the court to find him guilty ot an offense which was merely 
the consequence of the one alleged is likewise unauthorized and illegal. 

If this be not true, then an accused who is charged with the 
larceny or property, thereby preventing its intended use in the military 
service, could properly be round not guilty or the larceny as alleged, 
but merely or the offense or preventing its intended use in the military 
service. such a finding would be palpably unauthorized. 

4. For the reasons stated above, the Board of Review holds the 
record or trial legally sufficient to support the findings of gui!ty of 
Charge I and its Specification; legally insufficient to support the 
findings of guilty of Charge II and its Specification; and legally 
sufficient to support only so much of the sentence as involves dis
honorable dis~harge, total forfeitures, and confinement at hard labor 
tor six months. 

ludge Advocate. -----------, 

~Judge Advocate, 

~'Judge Advocate. 

f/' 





wAR DEPART'.lENT (1'1'7)
In the office or ~he Judge Advocate ueneral 

washington, u.c. 

Board or Heview 
CM 205564 

SEP 2 !) 1936 

UNITED. STATES ) PANAMA. CANAL DEPA.~TMENT 
) 

v. ) Trial by G.C.M., convened at 
) .rort Amador, c. z., August 31,

Privates WILLIAM A. ROSE ) 1936. As to each: Dishonorable 
(6622835), and BEAR GILBERT ) discharge and confinement tor 
(6357765J, both or Battery ) six (6) months. Fort .AJnador,
D, 4th uoast Artillery t.&A). ) c. z. 

HOLDING by the BOARD OF REVIEW 
McNEn., CRESSON and MORRISE'ITE, Judge Advocates. 

l. The record or trial in the case or the soldiers named above 
has been examined by the Board of Review. 

2. The accused were tried Jointly upon the following charge 
and specification: 

CHARGE: Violation or the 94th Article or War. 

Specit'ication: In that Private William A.. Rose, Battery 
D, 4th Coast Artillery (AA), end Private Bear Gilbert, 
Battery D, 4th Coast Artillery (AA), acting jointly, 
end in pursuance or a common intent, did, at Fort 
Amador, Canal Zone, on or about July- 26, 1936, 
feloniously take, steal, and carry away one raincoat, 
new pattern, ot the value of about $3.91, property 
or the United States, furnished and intended tor the 
military service thereof. 

Each accused pleaded not guilty to the charge and specification and 
each was found guilty thereof. Evidence of one previous conviction as 
to accused Rose was introduced. Each was sentenced to dishonorable 
discharge, forfeiture or all pay and allowances due or to become due, 
and confinement at hard labor for six nx,nths. The reviewing authority 
approved the sentences, designated Fort .Amador, Cenal Zone, as the 

l EC' 0 HQ. f. r.. DF.P1 f11~T 15 '1">'~6 
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place of continement, and ronrarded the record or trial for action 
under Article or War 50-i. 

s. The competent evidence introduced by the prosecution is 
eun:marized as follows: 

On .1Uly 26, 1936, while sitting in hie room talking to his room
mate at Fort .Amador, Canal Zone, PriTate 1st Class Eric Obst, Band, 
~th Coast Artillery, happened to look out or the'window and noticed 
two soldiers approaching trom "No. 2 Ge.te• towards the clothes line 
where Obst had a short while previouely hung his Government issue 
raincoat to dry. He did not at the time know the names or either 
or the two soldiers but learned them later and -at the trial identiried 
both or them as the accused, Privates William A. -Roee and Bear Gilbert, 
both or Battery D, 4th Coast Artillery (.AA). When the two eoldiers 
reached the clothes line, one or them, positively identiried by Obst 

- as accused Rose, took Obst's raincoat trom the clothes line, and 
the two soldiers then "kept going with that raincoat toward the :road• • 
.Arter calling his roommate's attention to the incident, Private Obst 
followed the two soldiers and later ascertained that they had entered 
the band barracks. (R. 12-13) Obst•s roommate also eaw the two ac
cused about twenty feet from the clothes line and the raincoat in 
the possession of accused Rose (R. 27). Obst reported the loss of 

, his raincoat to Sergeant Bill Stantill, who was then charge of quarters, 
and the two of them. found accused Rose in the squad.room s1tting on a 
bunk and confronted him with Private Obst•s accusation that he had 
stolen the raincoat. He denied that he had just come thro\l8h Ge.te 
No. 2 and claimed he had been in the barracks for two hours, but 
subuquentl.7, when confronted by Private Everett B:>nday, Battery- D, 
who had just seen him enter the barracks, in the company of accused 
Gilbert and with something on his arm that looked like a raincoat (R. 34-35), 
•ccued Rose admitted that he had come in through No. 2 gate with Gilbert 
but denied that they had the raincoat or anything else in their hands • 
.A.ccused Gilbert, who, although he belonged to Battery D, was at the 
ti• on duty on the boat "Schum", was shortly thereafter located in 
the day rooa sitting at a table reading a magazine. Both accused were 
then called into the office of the first sergeant, where "they bbth 
clain:ed that they didn't get it and didn't know anything about it at 
all". Accused Rose admitted, however, that he did come through Ge.te 
No. 2 and claimed that he had never told Obst that he had not been 
out of the quarters for two hours.· In the meantime a search was 
made of accused Rose's foot locker, wall locker and his bunk, but the 
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raincoat was not found and it had not \een found or recovered at 
the time of the trial. (R. 14,19,37-45) 

The defense introduced two witnesses, Privates William sparks 
and •alter Stawaria, both of Battery D, who testified that they- saw 
accused Rose enter the barre.eke about 2:30 on the afternoon of luly-
26, 1936, but did not see anything in his possession at the time. 
From the testimony of both witnesses, howeTer, it is apparent that 
Rose might have had the raincoat in hie possession without either 
one ot them seeing it. (R. 45-51) 

4. The foregoing evidence clearly establishes the guilt of 
accused Rose as alleged in the specification and found by the court. 

The evidence does not sutficientlz sh2l!._accused Gilbert's 
participation in the offense. There is proof that he and Rose were 
seen standing together some distance from the clothes line, that they 
approached it together, and that a~er accused Rose had taken the 
raincoat trom the clothes line they continued together towards·their 
own barracks, where apparently they separated, accused Rose going to 
the squadroom and Gilbert to the day room. 1~e raincoat was never 
seen in the possession of accused Gilbert, but to the contrary Rose 
is positively identified as the person who took it from the clothes 
line and who had it on his arm when it was last seen at the time the 
two accused entered their barracks. The.-e is no evidence of any 
conversation between the two accused at or about the time of the 
offense and nothing else in the testimony to form the basis of a 
reasonable inference that Gilbert intended to or did aid, abet, 
encourage, or otherwise assist Rose. Neither is there any proof that 
Gilbert's acts were conceived in any plan agreed upon by the two 
accused or that there was any other prearrangement between them. 

It ls well settled that the mere presence of an accused at the 
time and place of the commission of a crime by another, if he takes 
no part by word or act in the crime, and in the absence ot evidence 
of preconcert or of intent to participate if need be, is not sufficient 
basis for an inference of his participation as en accessory or principal 
therein: Hicks v. United states, 150 U.S. 442, 16 c.1. 132; 36 c.1. 
797; Sharp T. State, 15 S.1'. 176; CM 186947, B5?PP and Aldrich, 1929, 
sec. 1310 Dig •.Ops. 1AG 1912-30. 

-3-
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It is true that accused Gilbert's statement denying that he 
knew anything about the disappearance or the raincoat was obviously 
untrue. This statement is, however, consistent with his innocence 
of the theft itself and may be reasonably explained by a desire to 
protect his friend or companion. However reprehensible this latter 
conduct might be, it does not show or necessarily tend to show that 
he himself participated in the larceny. 

It therefore follows that the evidence is not legally sufficient 
to support the findings of guilty as to accused Gilbert. 

In arriving at the foregoing conclusion, the cases of People v. 
:McElroy, 14 N.Y. Supp. 203; Regina v. 1,;oney et al., 18 Q..B.D. 534, 
and other similar cases cited in 16 C.J. 133 have not been overlooked, 
but none or them is deemed applicable to the facts of the instant case. 

5. For the reasons stated above, the Board of Heview holds the 
record of tr.ial legally sufficient to support the findings of guilty 
as to accused Rose, except the finding that he acted jointly and in.,___. 
pursuance of a common intent with the .accused Gilbert 1 and legally 
sufficient to support the sentence a"s to accused Rose; but not legally 
sufficient to support the findings of guilty and the sentence as to 
accused Gilbert. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 



WAR DEPARTMENT (201) 
In the Office of The Judge Advocate General 

Washington, D.C. 

Board of Review 
CM 205604 

UNITED STATES) THIRD CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Fort Hoyle, :rt.aryland, September 

Private U.OYD C. MICKEY ) 3, 1936. Dishonorable discharge
(6891054), Headquarters ) and confinement for one (1) year.
Battery, 1st Field ) Fort Hoyle, :Maryland. 
Artillery Brigade. ) 

HOLDING by the BOARD OF REVIEW 
McNEIL, CRESSON and MORRISETTE, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following charge and speci
fication: 

CHARGE: Violation of the 93d Article of War. 

Specification: In that Private Lloyd C. Mickey, Head
quarters Battery, lat Field Artillery Brigade, having 
taken an oath in an investigation or charges pre
ferred against Private Joseph Lest~r, Headquarters 
Battery, 6th Field Artillery, before 1st Lieutenant 
B. A. Boltzworth, 6th Field Artillery, a competent 
officer, that he would testify truly, did, at Fort· 
Hoyle, Maryland, on or about August 6, 1936, will
:l'Ully, corruptly, and contrary to such oath testify 
in substance that the said Private Joseph Lester, 
Headquarters Battery, 6th Field Artillery, was not 
asleep when on duty as a sentinel at the Station 
Hospital, Edgewood Arsenal, llaryland, about 1:05 
A.M., July 30, 1936, and that the said Private 
Joseph Lester, Headquarters Battery, 6th Field 
Artillery, was inspected only once by the Officer 
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of the Day between the hours of about 12:01 A.M. 
and 2:00 .A..M. July 30, 1936, which testimony was a 
material matter and which he, the said Private Uo)'d 
c. M1cke7, Headquarters Battery, lat Field Artillery
Brigade, did not then beli8Te to be true. 

He pleaded not guilty to, and was found guilty of, the Charge and 
Specification. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pey-
and allowances due or to become due, and confinement at hard labor 
for one year. The reviewing authority approved the sentence, desig
nated Fort Hoyle, Maryland, as the place of confinement, and forwarded 
the record or trial for action under Article of War 5oi. 

3. The evidence shows that the accused was duly sworn on August 
7, 1936, by First Lieutenant B. A. Holtzworth, 6th Field Artillery, 
who was the officer appointed to investigate charges or sleeping 
on post against Private Joseph Lester, Headquarters Battery, 6th 
Field Artillery (R. 16,18,25-26). Lieutenant Holtzworth at that time 
was the •otticer detailed to conduct an investigation• and under 
Article of War 114 had the •power to administer oaths for the purposes 
or the administration of military- justice•. Lieutenant Holtzworth 
testified that, after having been so sworn, the accused testified in 
substance that on the occasion on which Private Lester was accused 
of being asleep on post, he (the accused) was a prisoner 1n the 
hospital, one or the prisoners Private Lester was guarding; that 
between the hours or midnight and 2 a.m. on the night in question 
he had been playing cards with Lester and talking to him, and, while 
so doing, hearing the officer of the day approaching on the porch 
outside, they stopped and he (accused) got in bed; that he was awake 
during the inspection made by the officer of the day, who inspected 
only one time between the hours of midnight and 2 a.m., and that 
when the officer of the day entered the room Private Lester, the 
sentinel, stood at attention properly; and that he did not see the 
driver or the pick-up truck at any time (R. 16-17). The evidence 
given by the accused was so different from the testimony ot the 
other witnesses that Lieutenant Holtzworth recalled the accused, 
reminded him that he was under oath, and asked him if he understood 
what the oath meant, whereupon accused stated he did and gave sub
stantially these.me testimony again as he had given the rirst time 
(R. 17). 
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The testiIIX)ny ot Lieutenant Holtzworth, as recited above, was 
corroborated by Second Lieutenant Howell C. Epperly, Field Artillery 
Reserve, the assistant investigator or the charges against Private 
Lester (R. 6-9); and to some extent by the testim:>ny or Private 
Joseph Lester that accused testified he (Lester) was not asleep 
when inspected by the otticer ot the day (R. 26). 

Second Lieutenant Jack H. James, 6th Field Artillery, testified 
that on July 30, 1936, he was otticer ot the day at Fort Hoyle, 
Maryland; that he inspected Private Lester, who was the sentinel 
over the prisoners in the Post Hospital; that about 1:05 in the 
morning he entered the room in which the prisoners were kept and saw 
Private Lester asleep; he was slumped in' his chair with his hat over 
his race and did not know witness was there, although he stood within 
one foot ot him; he then went outside, got Private Shellenberger, the 
driver of the truck, and with him went back to the room where the 
prisoners were; he again app~oached within one toot ot Lester, whereupon 
he roused himselt and stood up; he questioned Lester, who answered as 
it he had been asleep and did not know that witness had been in the 
room before; about 1:45 a.m. he again returned with a guard and re
lieved Private Lester (R. 9-15). 

Private Charles 1. Shellenberger, Service Battery, 6th Field 
Artillery, corI"Oborated Lieutenant James as to the second inspection 
of Private Lester (R. 19-24). 

The accused elected to remain silent. 

4. In the opinion ot the Board ot Review the o:ttenae ot perjury 
of which accused was :round guilty is not proved :tor the reason that 
the record tails to show by any- competent evidence that the ta.lee 
testimony was concerning a material matter. Lieutenant Holtzworth 
and Private Lester were permitted to testify that about August '1, 1936, 
the tormer was the official investigating ot:ricer appointed to investi
gate charges against Private Lester :tor sleeping on post in violation 
or the 96th Article ot War, but neither the charge sheet against Lester 
nor the record ot the investigation was introduced or accounted tor 
as unavailable. Under the best evidence rule (par. 116 a, M.c.M.) 
oral testimony was not competent to pl'Ove the issue~ in the investi
gation of the charges against Lester, there bllving been nothing to 
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show that the written evidence was unavailable by reason ot its loss 
or destruction or from other cause. CM 192662, Rowe; CM 160345, 
Carter; CM 160343, ~; CM 160327, Sutton; CM 156858, Scarlett; 
CM 155728, Patterson; CM 152486, Bruton; CM 151969, Crow; CM 148578, 
Eason et al. · -

Though a specific objection was not positively made to the oral 
testimony ot Lieutenant Eoltzworth and Private Lester at the time it 
was ottered, the defense, upon the prosecution resting (R. 30), made 
a motion for a finding ot not gu11ty, quoting in said motion from 
the Digest of Opinions, J.A!l 1912-30, par. 1581, which states~~: 

"The record of trial was not produced or accounted 
tor, and no evidence as to the nature ot the charges or 
the issues involved, other than the oral testimony of the 
summary court officer that accused was tried for drunken
n~ss, disorderly conduct, and assault, was produced. In 
the absence ot proof that the record of trial was lost or 
destroyed and could not be produced, parol testimony was 
not competent to prove the issues at the trial, Such 
issues not having been established the materiality of the 
false testimony--an essential element of the offense ot 
perjur;y--is not proven." 

Therefore, the detense clearly raised before the court the question 
ot the improper introduction of secondary evidence to prove the iasuea,
the offense tor which Private Lester was being investigated. The 
Manual, paragraph 126 c, lays down the general principle that •It it 
clearly appears that the defense understood its right to object, any 
clear indication on its part that it did not desire to assert that 
right may be regarded as a waiver of such objection•. However, the 
same pare.graph further states that a mere failure to object does not 
amount to a waiver, e.nd in the case at bar the defense in the motion 
to~ a finding ot not guilty clearly asserted its right and directed 
the court'.s attention to the legal objection to the secondary testimony 
introduced. There was no waiver of the objection to the seconder,y 
evidence nor to the failure to show that the original documents were 
unavailable. Therefore, there was no competent, legal evidence before 
the court to show with what offense Private Lester was charged, and 
the Boara,, of Review is unable to say that the mteriality of the 
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false testimony given by the accused before the investigating officer 
was properly established beyond a reasonable doubt by legal evidence, 
an essential element of the crime or perjury. The evidence is, 
however, legally sufficient to support a conviction of the lesser 
included o:f'tense or false swearing in violation of the 96th Article 
or War, since it is clearly established what the accused stated under 
oath and that such statements were not true. Oral testimony is proper 
to establish these facts but not their materiality. 

The remedial provisions or the 37th Article or war may not be 
invoked to make competent the oral evidence in ~he instant case 
which is inadmissible, since there was no accounting for the failure 
to produce the original documents. Neither can the provisions of the 
37th Article or War be relied upon to supply the missing proof of 
the essential element or the offense. Without this oral, incompetent 
evidence, there is no proof in the instant case or the materiality 
of the false testimony or the accused. 

5. For the reasons stated, the Board of Review holds the recol'fl 
or trial legally sufficient to support only so mllch or the findings 
of guilty as involves findings or guilty or the lesser included 
offense of false swearing in violation of the 96th .Article or War, 
and legally sufficient to support the sentence. 

;;ff/.~ . 
~ ~ , Judge Advocate. 

~'Judge Advocate. 

__~' Judge Advocate. 
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Washington, n.c. 

Board of Review 
CM 205621 

UNITED STATES ) SIXTH CORPS .AREA 
) 

v. ) Trial by G.c.u., convened at 
) Chicago, Illinois, September

Major IVANS. CURI'IS ) 15-17, 1936. Dismissal. 
(0-5161), ~termaster ) 
Corps. ) 

OPilUON ot the BO.ARD OF REVIEW 
McNEIL, CRESSON and ?.IORR!SE'l'l'E, Judge Advocates. 

1. The Board of Review has examined the record of trial in 
the case of the officer named above, and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following charges and 
specifications: 

CHARGE: Violation of the 93d Article of War. 

Specification 1: In that ~rajor Ivans. CUrtis, Quarter
master Corps, being at the time Post Quartermaster, 
Fort Sheridan, Illinois, did, at Highland Park, 
Illinois, on or about December 19, 1935, feloniously 
embezzle by fraudulently converting to his own use 
the sum of about $115.10, United States currency, 
the property of the United States, which came into 
the possession of him, the said Major Curtis, by 
virtue of his office as Post Q.uarterma.ster. 

5'l)ecification 2: Embezzlement, at Fort Sheridan, Illinois, 
on January 10, 1936, of $5().00, property ot the 
United States. 

(Found guilty ot embezzlement of $22.14) 

Specification 3: Embezzlement, at Highland Park, Illinois, 
on January 14, 1936, of $362.98, property of the 
United States. 
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Specification 4: Embezzlement, at Highland Park, Illinois, 
on February 5, 1936, of $204.59, property of the 
United States. 

Specification 5: Embezzlement, at Highland Park, Illinois, 
on February 9, 1936, of flOO.OO, property of the 
United States. 

Specification 6: »nbezzlement, at Fort Sheridan, Illinois, 
on February 27, 1936, of $115.00, property of the 
United States. 

mDITIONAL CHARGE: Violation of the 96th Article of War. 

Specification 1: In that Major Ivan s. Curtis, Quarter
master Corps, then and there being the Post Quarter
master, Fort Sheridan, Illinois, and then and there 
as such having the sum of about $115.10, United States 
currency, money of the United States in his possession 
as the proceeds of a salvage sale held at Fort Sheriden, 
Illinois, on or about December 16, 1935, and said $115.10 
being public money which he was not authorized to retain 
as salary, pay or emolument, did, at or near Fort 
Sheridan, Illinois, during the period from on or about 
December 19, 1935, to on or about March 21, 1936, felon
iously fail to render his accounts for the same as pro
vided by law and the Regulations of the United States 
A:rrrq pursuant thereto. 

Specification 2: Feloniously fail from J.>ecember 16, 1935, 
to March 21, 1936, to render account for f22.14, pro
ceeds of a sale of salvage. 

Specification 3: Feloniously fail from December 10, 1935, 
to March 21, 1936, to render account for ;244.59, pro
ceeds of a sale of salvage. 

Specification 4: Feloniously fail from December 10, 1935, 
to March 21, 1936, to render account for '322.98, pro
ceeds of a sale of salvage. 
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Specification 5: Feloniously fail from ~ecember 16, 1935, 
to !.:arch 21, 1936, to render account for $100 .oo, 
proceeds of a sale of salvage. 

Specification 6: Feloniously fail from February 27, 1936, 
to l:S.rch 21, 1936, to render account for $115.00, 
proceeds of a sale of salvage. 

He pleaded not guilty to, and 1'18.s found guilty of, both charees and 
all specifications thereunder as drawn, except Specification 2 of 
the original Charge, of which he was found guilty of embezzlement 
of ~22.14 instead of i50.00, as charged. No evidence of previous 
convictions was introduced. Ee was sentenced to be dismissed the 
service and to forfeit all pay and allowances due or to become due. 
The reviewing authority approved only so much of the sentence as 
involves disrdssal from the service, and forwarded the record for 
action under the 48th Article of War. 

3. The six specifications of the original Charge allege 
embezzlement of Government funds which came into accused's possession 
as post quartermaster, i7hich is defined by the supreme Court in 
Moore v. United States, 160 u. S. 258, as "the fraudulent appro
priation of property by a person to whom it has been intrusted or 
into whose hands it has lawfully come". 

The six snecifications of the .Additional Charge allege in the 
usual Fnd ~rop~r form (United States v. Dimmick, 112 Fed. 352; 121 
Fee,. 650; G:,I 201537, Fouts) statutory embezzlement, the failure by 
a ""JUbli0 officer to render accounts for :public money as prescribed 
by- law e.nd regulations. The pertinent statutes and Army Regulation~ 
are quoted below: · 

"Failure to render accounts. Every officer or agent 
of the United States who, having received public money 
which he is not authorized to retain as salary, pay, or 
emolllI"-ent, fails to render his accounts for the same as 
urovided by law shall be deemed guilty of embezzlement, 
~d shall be fined in a sum equal to the amount of the 
money embezzled and imprisoned not more than ten years." 
USC 18: 176; Criminal Code, sec. 90. 
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•The Secretary of War is authorized to prescribe 
rules and regulations to be obserTed in the preparation 
and submission and opening of bids for contracts under 
the war Department• (USC 5: 218), 

and rules and regulations so prescribed have the force of law within 
the meaning of the crim.inal statute quoted above. I,1a.ryland Casualty 
Coilll)e.ny v. United States, 251 U. s. 342, 349. 

Army Regulations provide that the post quartermaster will be 
in charge of all salvage activities; that sales will be by auction 
or to the highest bidder on sealed proposals submitted after at 
least thirty days public notice; at least 205{, of the total bid in 
the form of a certified check or other legal tender will accompany 
each bid as a guarantee of fulfillment; six copies of each circular 
advertisement and proposal (Form 328) will be furnished the Q.uarter
master General at the time distribution is made to prospective 
purchasers; an abstract of bids received will be prepared for each 
salvage sale; monies received from purchasers will be turned. over 
to the local finance officer within twenty-four hours; the officer 
turning over the funds will :f'urnish the disbursing officer with a 
proper statement concerning the funds, using w. D. Form 325 for 
funds received from sales of public property at public auction or 
on sealed proposals and from salvaged property; he will also forward 
directly to the Chief of Finance the carbon copy signed by the 
officer who made the sale (Form 325 or 1046). (R. 117-123) The 
following are extracts from pertinent Army Regulations: 

•The deposit of the successful bidder will be 
turned over to the local finance officer who will receipt 
therefor and who will deposit it in a special deposit 
account until the transaction is completed, when the 
amount of the deposit will be credited to the last pay
ment. Deposits of unsuccessful bidders will be returned 
when the award is ma.de.• AR 30-2145, par. 26. 

•certified checks or currency received from a 
bidder will be held at the bidder's risk. If the 
contract cannot be awarded within 48 hours after the 
bids are opened the check or currency will be turned 
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over by the purchasing officer to the local finance 
officer who will receipt therefor and deposit the 
check or the currency in the special deposit account. 
No check or currency of any unsuccessful bidder will 
be held by the contracting officer longer than 24 hours 
after the award has been ma.de." AR 5-220, par. 5 b (2}(b}. 

"All funds derived from any authorized source and 
incident to salvage activities*** will be turned over 
daily to the quartermaster, who will be personally 
responsible for the disposition of such :f'Unds as pre
scribed in~ below." AR 30-2110, par. 3 _k. 

9 Th.e quartermaster will turn over daily to the 
finance officer all funds received from sources 
mentioned above, using forms as prescribed in paragraph 
2, AR 35-780." AR 30-2110, par. 3 ~· 

Circular 1-8, Office of the Quartermaster General, March a, 1933, 
paragraph 11 ,!, provides: 

"One carbon copy of the extract of bids covering 
each sale of*** salvaged property*** and one 
carbon copy of each ,far Department Form No. 325, signed 
by the finance officer, will be forwarded to the office 
of the ~uartermaster General." 

4. There is little or no dispute as to the essential facts 
involved in this case. The defense joined in thirteen forI!E.l stip
ulations prepared before trial, and during the course of the trial 
freely admitted many facts the proof of v,hich would have caused delay. 
Th.e first stipulation (Ex. 1) alone shows the various sales of 
salvage property made by accused, admits that the proceeds thereof 
came into his possession by virtue of his office as Post Q.uarterma.ster, 
that he indorsed the several checks and money orders involved, cashed 
them and received the money. lnl!llediately after arraignment (R. 10-14) 
the defense raised the issue of the sanity of accused but the court, 
after receiving the report of a board of medical officers who 
exarained accused, and after questioning counsel as to the nature 
of the evidence he desired to submit, directed the prosecution to 
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proceed with its case, but stated that this would not "prevent 
the JJefense from bringing out anything it desires when it comes 
its time to submit evidence•. This aspect of the record will 
be discussed in a subsequent paragraph. The theory of the 
defense was that accused had no criminal intent; that he was 
inexperienced as a post quartermaster and had duties beyond the 
ability of one man to perform, that his assistants and office help 
were insufficient 1n number and generally incompetent, that he was 
so harassed by debts and domestic troubles that he became extremely 
nervous and took to drinking to excess, being actually drunk a 
large part of the period :rrom lJecember to 1;:arch covered by the 
charges, and that any shortage of funds was caused by a combination 
of these circ'UillStances and not by any willful, conscious act ot 
the accused. 

5. The evidence introduced by the prosecution which pertains 
generally to the situation at Fort Sheridan and the cond•1ct ot 
quartermaster activities there by the accused will be set forth 
first, and thereafter the evidence which relates to the particular 
offenses charged. 

The accused was Post Q.uartermaster at Fort Sheridan from 
June 1, 1935, until he was relieved and placed in arrest on March 
22, 1936. He succeeded Lieutenant Colonel c. c. Reynolds as 
quartermaster and in turn was succeeded by Major E. L. Lyons, who 
had been one of' his assistants since June 30, 1935. There were 
ma.ny changes among the commissioned personnel on duty under the 
post quartermaster but normally he had one assistant as sales 
of'f'icer in the commissary, one in charge of' Utilities, both 
Quartermaster officers, and a line officer in charge of Motor 
Transport. (R~ 142-143, 252-253) 

During this period, ten sales of salvage property were held by 
the accused (Ex. 1). The proceeds of the first three sales, amounting 
to $1098.50, and of two later sales totaling $95.00, were promptly 
deposited with the Finance Officer (R. 158-159); the receipts from 
the other five sales, held on December 10 and 16, 1935, January 
28, February 27, and March 3, 1936, totaling $2492.31, were not 
deposited by accused (R. 155-156). Exhibits 2 to 8, inclusive, 
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never passed through the Finance Officer, Fort Sheridan, and are 
not indorsed e~ required by paragraph 2, AR 35-780 (R. 156-157). 

On March 19, 1936, Captain W. A. Elliott, Infantry, was detailed 
by the post commander at Fort Sheridan to investigate the noncompliance 
by the accused with certain letters from the Quartermaster General 
calling for reports of salvage sales (Exs. 38,9-13,44), and he 
demanded of accused that he turn over.all proceeds of salvage sales 
still in his possession (R. 60-61). At 6:50 p.m. on 1fa.rch 20, 
accused turned over to captain lll.liott $415.00, of which i85.oo was 
in cash, and at 7:50 p.m. the same evening he turned over an 
additional amount of $532.00 in checks, a total of $947.00; this 
Il¥)ney was to cover the $9~5.90 due on the sale of December 16, but 
Captain Elliott found that soms of the checks did not pertain to 
that transaction. He found that the total amount not deposited on 
these five sales was approximately $2400. A.bout 11:00 a.m. on 
Sunday, March 22, accused was 1ent to the post hoepital for obser
vation and treatment. On March 23, the three sates in the quarter
master officer were opened in the presence of captain Elliott, 
Major Cook and Major Lyons; accuseo was notified but did not desire 
to be present. Two checks for $8.25 and $5.25, and thirty pennies 
were found in the safes. All these funds were turned over by captain 
Elliott to Major Cook (Ex:. 38), who turned them over, together with 
$417.34, which he received· from Major Lyons, to GOlonel W. s. Wood, 
Inspector General. Later, Major Cook received the total of $1364.34 
back from Colonel Wood and delivered it to Lajor Lyons. (R. 57-58) 

After Xajor Lyons became quartermaster, he checked over the 
records of the quartermaster office pertaining to these five sales; 
he found as to the fir~t four sales that the deposits due unsuccessrul. 
bidders and refunds due successful bidders whose deposits DX>re than 
covered their purchases, had been returned by the accused but they 
had not been made as to the sale of ?larch 3, 1936; }Jijor Lyons made 
these refunds (R. 127-128). In a drawer of a desk in the quarter
master office, he found a check for $123.70, and an envelope con
taining $17.17 in cash, marked "Skinnerff; a man on duty in the 
warehouse used for summer camp property brought him a money order 
for $60.00, which he found in a desk there (R. 1!36-138); the accused 
also sent him some checks which he said he found in his clothes at 
the hospital (R. 137). From these funds, a~er making refunds, 
Major Lyons had le~ fl210.85, which he identified as received from 
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the sales of December 10 and 16, 1935, January 28 and March 3, 1936, 
and deposited with the Finance Officer. All of it was in cheeks 
which permitted identification except the $17.17 in the envelope 
marked •skinner" and $5C.61 in unidentified cash which he credited 
to the March 3 sale. (R. 130) He could identify no funds as per
taining to the sale of two horses on February 27, 1936 (R. 128-130; 
Ex. 54). The facts relating to the sales mentioned above are shown 
in the table below: 

Salvae;e Sales at Fort Sheridan 

Deposited 
Deposited by ~jor 

by Lyons on Unaccounted 
Date of Sale Pro;2ertz Amount accused AJ2r. 23 11936 for 

July 8, 1935 Ge.rbage ; 30.00 July 8 
July 11, 1935 Salvage 1063.50 July 27 
Nov. 9, 1935 .1Jead Animal 5.00 Nov. 12 
Dee. 10, 1935 salvage 743.81 $ 82.97 i660.84 
Dee. 16, 1935 Salvage 925.90 550.00 375.90 
Jan. 8, 1936 .1Jead Animal 5.00 Jan. 9 
Jan. 28, 1936 Salvage 228.22 183.70 44.52 
Feb. 27, 1936 Auction,Horses 115.00 115.00 
Mar. 3, 1936 Salvage 479.38 394.18 85.20 
Mar. 5, 1936 Garbage 90.00 Mar. 6 

$1210.85 $1281.46 

Accused stated to ~olonel wood, Inspector General, that he had no 
income outside his.pay and what he borrowed from finance companies 
(R. 68); when he came to Sheridan he transferred his bank account from 
Jeffersonville (Clark ~ounty State Bank) to the First National Bank, 
Lake Forest, Illinois, but after a few months transferred it back 
again to Jeffersonville (R. 70). Accused was paid his official pay 
each month by the Finance Officer, Fort Sheridan; his pay averaged 
about J:335 per month (R. 160-162). 

6. The material evidence relating to the specific offenses 
charged is substantially as follows: 
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Specification 1, Original Charge. 

Exhibit 2, a Western Union money order for $115.10, dated 
December 18, 1934, from the Dadourian Export Company, payable to 
Quartermaster, is indorsed by the accused and bears a bank stamp 
reading "Entered Jan. 6, 1936•. 1Ia.jor Lyons testified that ;115.10 
was the balance due from the Dadourian Export Company on account of 
purchases at the sale on December 16, 1935, and that he found no 
funds which he could identify as relating to that payment. (R. 132) 
Accused stated to Colonel Wood that he indorsed Exhibit 2 and 
personally cashed it at the telegraph station in Highland Park, 
Illinois (R. 68). This amount was never deposited or otherwise 
accounted ror by accused (R. 128,156). 

Specification 2. 

United States Post Office money order, No. 624836, for $50.00, 
was sent from Chicago, Illinois, December 14, 1935, by E. H. Rennicks, 
payable to ~uartermaster, receipted by accused, and paid January 10, 
1936 (Exs. 3,51). By stipulation Miss N.ary Sweeney, Post Office 
employee, Fort Sheridan, Illinois, testified that she cashed this 
post office IOOney order on January 10, 1936, and paid the money to 
the person who signed the receipt, "I. s. Curtis, Major, Q.M.C." 
(Ex. 32). Major Lyons identified this money order (Ex. 3} as a 
deposit ma.de by E. H. Rennicks with his bid for purchases at the sale 
December 16, 1935 (R. 133). Rennicks' purchases at that sale amounted 
to $22.14 (R. 129). Accused admitted to Colonel Wood that he indorsed 
Exhibit 3, but thought he sent a messenger to the post office at Fort 
Sheridan to get the money (R. 68-69). L. v. Mccaffrey, Postmaster, 
Fort Sheridan, identified Exhibit 3 and saifr the sender was~. H. 
Rennicks. He stated that if a money order was indorsed on its face, 
it meant that the signer received the money. (R. 146-148) He also 
identified money order 118462 for ~27.71, and said it was sent on 
January 20, 1936, by I. s. Curtis, ~uartermaster, Fort Sheridan, to 
E. H. Rennicks, 5525 Barry Avenue, Chicago, Illinois (R. 146; Ex. 50). 
The money order for $27 .71 sent by accused to 1:tl:'. Rennicks was the 
refund to which the latter was entitled out of his deposit of $50.00 
(R. 127), leaving a balance of $22.14, which was the total of the 
purchases JDB.de by him at the December 16 sale and which was never 
deposited or otherwise accounted for by accused (R. 129,156). 
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Specification 3. 

Cashier's Check No. 7983, for $40.00, on the Bank of Ellsworth, 
Ellsworth, Wisconsin, dated Dece~ber 7, 1935, payable to I. s. 
Curtiss, M9.jor, Q..M. Corps, is indorsed by accused e.nd stamped by 
the bank January 14, 1936 (Ex. 4). A similar check, No. 8016, for 
$52.73, on the same bank dated December 16, 1935, is indorsed by 
accused and stamped by the receiving bank January 14, 1936 (Ex. 5). 
Check No. 5718 for $270.25, on the Staten Island National Bank & 
Trust ~o., dated December 18, 1935, from Paul Tavetian, payable to 
Q;uartermaster, Fort Sheridan, is indorsed by accused and stamped 
by the receiving bank on January 14, 1936 (Ex. 6). Major Lyons 
identified Exhibit 4 as a deposit of ;40;00 ma.de by T. B. Todd of 
Ellsworth, Wisconsin, with his bid, and Exhibit 5 for $52.73 as the 
difference between his deposit and the amount purchased by him at 
the salvage sale on December 10, 1935; and Exhibit 6, check for 
$270.25, as balance due from Paul Tavetian on that sale, the 
difference between his total purchases of $474.84 ~ his deposit 
of $204.59 (R. 131-132). Accused stated to Colonel Wood that he 
indorsed Exhibits 4, 5 and 6 and personally cashed them at the 
Highland Park State Bank (R. 69). The total of these three checks, 
.$362.98, was never deposited or otherwise accounted for by accused 
(R. 128-129,156). 

Frank c. Starek, v.ho had been a Civil Service clerk in the 
Q;uartermaster office, Fort Sheridan, for five and a half years, 
and acting chief clerk trom October, 1935, until he resigned June 12, 
1936, testified that he ma.de out the circular proposals covering 
salvage sales, received the bids when they came in, and kept them 
in the safe until the opening date, when he turned them over to 
accused to be·opened. Accused handled the money. Starek identified 
a file containing completed War Department Forms 325, 1036 and 346 
pertaining to the salvage sale of December 10, 1935, with a note 
attached which he wrote to accused sometime in February, 1936, 
reading "Major Curtis. Kindly deposit these salvage funds as they 
are too old. F.C.S." The forms report a sale of salvage property 
on Decem~ 10, 1935, totaling $743.81; they are signed by accused 
(R. 100-103; Ex. 46), but he did not deposit the funds and the 
papers stayed on his desk (R. 110-111). Major Lyons deposited in 
April $82.97 pertaining to the December 10, 1935, sale (R. 111,128; 
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Ex. 52), and this is the only amount ot the total sum or $743.81 
which is accounted tor. 

SJ;,ecifications 4 and 5. 

Check No. 2408 for $204.59, dated December 6, 1935, on the 
Treasurer of the United States, payable to the order of Paul Tavetian, 
indorsed by him to the ~uartermaster,·Fort Sheridan, is indorsed 
"I. s. Curtis, Major, Q..M.C., ~.M., Fort Sheridan•, and stamped 
paid on February 10, 1936 (Ex. 7). Check No. 1376, December 13, 
1935, for $100.00, drawn by Dadourian Export C~mpany to ~termaster, 
Fort Sheridan, on the Corn Exchange Bank & TrUst .Cong;,any, New York, 
is indorsed by accused and stamped by the receiving bank on·Februa.17 
10, 1936, and paid February 13, 1936 (Ex. 8). 

On February 7, 1936, Lieutenant Colonel C. B. Meyer, acting 
post comnander, directed accused to go to the First National Bank 
at Lake Forest, Illinois, before 2 p.m. and see Mr. Read about a 
note ot accused due the bank. Accused claimed that he arrived at 
the bank a~er 2 p.m. and found it closed; on the 8th, Colonel Meyer 
again directed him to see Mr. Read and furnished him with an official 
car tor the trip. (R. 59-60; EJ:. 28) Private John H. Clark, 14th 
Cavalry, was the driver or the car. Accused went first to the 
Highland Park State Bank, where Mr. Edward s. :Marks, a teller, cashed 
tor accused EJ:hibits 7 and a, totaling $304.59, probably paying him 
in 20 and 10 dollar bills as he usually did with a sum ot that size. 
(R. 113,148-149) Mr. 1tirks talked to accused about an otticer•s tur 
cap which he was wearing. Accused's breath was "very strong of liquor• 
e.nd he had kind of a glassy look in his eyes, but he walked all right, 
talked intelligibly and indorsed the checks "very well and very 
legibly". (R. 150-153) After leaving the bank, accused returned to 
his quarters at Fort Sheridan for five or ten minutes and then drove 
to the First National Bank at Lake Forest, where he gave Private 
Clark an envelope containing about $280.00 and asked Clark to \ake 
it in the bank and give it to Lester Smith (R. 113-114). Mr. Smith 
testified by stipulation (EJ:. 31) that on February 8, 1936, an 
enlisted man paid him f280.32 in 20 dollar bills as a final payment 
to clear the indebtedness of accused to said bank. Accused admitted 
to Colonel wood that he cashed Exhibits 7 and 8, and stated that he 
placed the proceeds of Exhibit 7 in the office safe (R. 69-70). Major 
Lyons testified that Exhibit 7 appeared to be a deposit made by Paul 
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Tavetian with his bid for the sale of December 10, 1935, and that 
Exhibit 8 appeared to be a deposit mde by the Dadourien Export Company 
with their bid for the sale of salvage on December 16, 1935 (R. 131-132). 
These checks, $2Q4.59 pertaining to Specification 4, end $100.00 per
taining to Specification 5, were never deposited or otherwise accounted 
for by accused (R. 128-129,156), and it seems clearly established that 
he embezzled at least $280.32 of this total sum by using it in the 
manner described above to pay his note at the Lake Forest be.nk. 

Specification 6 

Private llazzareno Sera was on duty as Salvage clerk at Fort Sheridan 
on February 27, 1936, when two horses, United States property, were sold 
at auction; he received $115.00 in cash :f'rom Erick Dirks, Chicago, Illinois, 
and turned it over immediately to accused (Ex. 36). Accused admitted to 
Colonel ~ood that he received $115.00 in cash from Erick Dirks of Chicago 
for two Government horses and stated that he put the money in the Quarter
master of1'ice safe (R. 70). Exhibits 48 and 49 are bills of sale, dated 
February 27, 1936, to E. Dirks, for one horse, riding, at $61.00, and 

·one horse, riding, at $54.00 (R. 135). This $115.00 in cash was never 
deposited or otherwise properly accounted for by accused (R. 129-130,156). 

Additional Charge e.nd Specifications 1-6. 

Major H. R. Priest, Finance Of1'icer at Fort Sheridan, received no 
money from accused in connection with sales of salvage on December 10 and 
16, 1935, ~anuary 28, February 27 e.nd March 3, 1936. The records of that 
office show no vouchers signed by the quartermaster, neither Form 325 
nor 1044, which should have been submitted had-funds been turned in. 
(R. 155-156) Major Priest examined Exhibits 2 to 7 and testified that 
they had never passed through his hands as finance officer and that they 
were not indorsed as required by A:rmy Regulations (R. 156-157). Ar'fII3' 
Regulations 35-780, paragraph 2, provides that officers of the~ who 
are not accountable disbursing officers, who receive public funds which 
under the law must be paid into the Treasury of the United States, will 
turn.them over to the nearest disbursing officer for deposit. Checks, 
money orders, etc., drawn payable to an of1'icer by ne.Il:8 or in his official 
capacity will imnediately, upon receipt by the officer making the sale, 
be indorsed •tor deposit to the official credit of the Finance Officer, 
u. s. Arrey". Other forms of indorsement will not be mde. A deposit of 
$1210.85, money pertaining to the sales of December 10 and 16, 1935, 
and March 3, 1936, was ma.de by Jaljor tyons on AJ;>r11 23, 1936 (R. 166; EX:. 54). 
This left a balance still due on the five sales of $1281.46 (R. 168). 
Liljor Wilbert v. Renner, ~.M.c., on duty in the office or The Q;uarte:rmaster 
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General, Washington, D. c., testified by deposition (Ex. 35) that 
he had examined the records in that office pertaining to salvage 
sales conducted by accused at Fort Sheridan, Illinois, during the 
period July 8, 1935, to March 20, 1936, and that said records showed: 

Receipt in OQMG 
Receipt in OQJJG Receipt in OQJJG of w.D. Form 

Date of Sa.le 
of Circular 
Proposals 

of Abstract 
of Bids 

325 bearing re-
ceipt of Fin.Off. 

Dec. 10, 1935 uec. 5 Feb. 25, 1936 May 12, 1936. 
Dec. 16, 1935 Not rec'd. Feb. 26, 1936 May 12, 1936. 
Jan. 28, 1936 
Feb. 27, 1936 

Jan. 13 
Rec'd. but no 

Not rec'd. ~y 12, 1936. 

date stamp Not rec'd. May 12, 1936. 
:Mar. 3, 1936 Feb. 24 Not rec'd. May 12, 1936. 

Exhibits 9 to 13 are correspondence from the office of The 
Q;uartermaster General with respect to reports of these sales which 
were not received as required by regulations. The Form 325 received 
by The Q.uartermaster General on May 12, 1936, represented the deposit 
made on April 23, 1936, by Major Lyons (R. 128; Exs. 52-54) • The 
accused was paid his salary ea.ch IIX)nth by the Finance Officer, Fort 
Sheridan (R. 161-162), and, of course, he was not authorized to 
retain any of tue swns mentioned in the specifications of the 
Additional Charge as salary, pay or emolument. 

7. The prosecution introduced much evidence intended to show 
that accused was in debt and was being pressed by his creditors 
(Exs. 14-27; R. 40,41). Such evidence was admissible as tending 
to establish a motive for the embezzlement. Dimmick v. United States, 
135 Fed. 257-266; 20 c. J. 484, 9 R.C.L. 1294; Note to Fields v. 
DeWitt, 6 Ann. Cas. 349 - contra? Masters v. United States, 42 App. 
Cas. D. C. 356, 39 Ann. Cas. 1243. In brief, the proof shows that 
he had no income outside his pay (R. 68), his total pay from !1a.y 
1935 to April 1936 was $3997.95, and during that period he borrowed 
$1050, $500 in August, $250 in October, and $300 in November, 1935, 
making total receipts of $5047.95. This gives a monthly average of 
$420.60, or $333.16 considering pay alone. Out of this he paid 
each month alimony of $150 and his post exchange bill averaged 
$54.52, leaving him ea.ch month an average of $216.14, or from pay 
alone, $128.64. (:Exs. 30,33) These exhibits also show that 1:1 

I 
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February 1936 accused owed: 

Columbus Bank & Trust Co. (due before Dec. 1935) $191.11 
Household Finance Co., Waukegan, Illinois 240.00 
Monroe loan Assn., Brooklyn, N.Y. ($70 in arrears) 154.00 
Community Grocery co., Lake Forest, Ill. (due since 

Oct.) 47.30 
1!'1rst National Bank, Lake Forest 280.32 

Total $912.73. 

His February bills at the post exchange, $93.07, and at the Officers' 
Mess, $7.00, were also reported delinquent (Exs. 24-27). In 1uly 
1935, a letter through military channels requested aid in collecting 
a bill or $54.40 for automobile tires purchased a year before (Exs. 
18-20). 

a. lmnediately following the pleas or not guilty by accused, 
the trial Judge advocate announced that he had been "infor.IOOd by 
the .uetense that they have a special defense in the 11Ature of a 
special plea touching on the sanity of the accused•, and then stated 
that he believed that "this would be the proper time, if the Defense 
so desires, for the Court to permit the Defense to put in any evidence 
touching on that point, prior to going into all of the detail of the 
case•. Thereupon, the court inquired whether there was a report, 
as authorized by paragraph 35 .£,, Manual for Courts-Martial, of a 
medical board on the accused's sanity and, upon being informed in 
the affirmative, had the same read, and it was subsequently intro
duced in evidence as Prosecution's Exhibit 45. (R. 10-12) The 
defense was then asked to •state briefly the nature of the evidence 
it desired to bring out, either documentary or by medical authorities•, 
and replied as follows: 

"I will bring in two medical officers who will testify 
as to the accused's condition at the time he was placed 
in arrest, the accused's condition, as a result of this 
Board report of which you have a copy. I will bring in 
a number of civilian clerks and non-commissioned officers 
who served under Major Curtis for a long period of time 
at Fort Sheridan, who will describe their relations to 
the accused, some of the acts that he did, some of the 
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acts of omission and commission which, to my mind, prove 
that the man's mind was certainly subnormal." (R. 12) 

Thereu~on, the court, through the president, announced that: 

"The Court has decided ttat it will not at this time 
consider the plea in bar of trial, and the Prosecution 
will present its case. 

I will state further that tr.is decision of the 
Court does not, of course, prevent the Defense from 
bringing out anything it desires when it comes its time 
to submit evidence." (R. 13-14) 

Paragraphs 63 and 75 a, Manual for courts-11artial, provide~ 
respectively, that: -

"If such an inquiry (accused's insanity) is determined 
upon, priority will be given to the determination of the 
matter, and the inquiry should exhaust all reasonably 
available sources of information with respect to the 
mental condition of the accused", and 

"The court may, in its discretion, give priority to 
evidence on such issue (accused's insanity) and -may 
determine as an interlocutory question whether or not 
the accused was 100ntally responsible at the time of 
the commission of the alleged offense." 

It is the opinion of the Beard of Review that under the foregoing 
provisions of the ~fa!l.ual for ~ourts-if.ia.rtial, as well as the established 
practice in such cases, the better procedure required that the court 
accept the question of accused's sanity as an issue at the trial 
and proceed at once to receive evidence offered by the accused and 
the prosecution on that issue, and then determine the issue as an 
interlocutory question.by separate ballot. However, the record shows 
that subsequently the defense was given and availed itself of the 
tull opportunity to present in detail exactly the evidence which it 
announced at the beginning of the trial it desired to submit. Under 
these circumstances, the Board of Review is of the opinion that the 
time and order in which such evidence was submitted to and received 
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by the court is i!llil'aterial, end that none of the substantial rights 
of the accused was prejudiced by the court's error in judgment in 
re:t'asing to follow the usual and what, in the opinion of the Board 
of Review, would have been the better procedure. 

The record does not show that the court balloted separately 
upon the question raised by the issue of insanity, but in view of 
the fact that the provision of the Manual for <;ourts-I.:artial, quoted 
above, is suggestive and not mandatory, and or the further fact 
that the accused was found guilty as charged, it cannot be said 
that the court's failure to so ballot, if in fact it did not do so, 
injuriously affected any substantial rights of the accused. 
CI~ 157854, Ireland, a case decided under the ~nual of 1921, where 
paragraph 219 thereof prescribed such procedure. 

The defense, in accordance with its preannounced intention 
(R. 12) mentioned above, introduced a number of witnesses whose 
testimony was apparently intended to corroborate the claim that 
due to long and excessive drinking the accused should not be held 
mentally responsible. The testimony of First Lieutenant Roger 
w. Moore (R. 226-231) and that of fuajor William c. Dunkel, Post 
Adjutant, admitted by stipulation (R. 170-171), was to the effect 
that accused was fre~uently drunk on duty, often if not usually in 
the forenoon, and on that account unable to perform his normal duties 
on such occasions. Likewise, and for the S8.lile purpose, the defense 
introduced as witnesses two sergeants, a private, and four civilian 
employees (R. 172-225), who had served under or with the accused and 
were in a position to see him frequently, some of them daily and at 
all times of the day. The substance or the testimony of these 
witnesses was that when the accused first reported at Fort Sheridan, 
he was alert, attentive to his duties, sober, and in all respects 
normal. Subsequently, a decided change took place end he became 
absent-minded, inattentive, neglectful, and apparently totally 
indifferent to his money responsibilities, leaving large sums of 
money unprotected and unguarded overnight on his desk or in an 
unlocked safe, and paying out official funds without taking the 
time or trouble to verify in any way the accounts on which he was 
I!lB.king payments. These witnesses attributed the foregoing 
characteristics to the fact that the accused was drinking to excess, 
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and they testified almost unanimously to the effect that he was 
drunk practically every day during duty hours, as a result of which 
he behaved and acted in a manner in which no normal, sober officer 
would conduct himself or his business. 

A~er laying the foundation described above, augmented by the 
report of the medical officers introduced in evidence by the 
prosecution and referred to below, the defense then qualified Major 
Robert A. Hale, Medical Corps, as an expert in psychiatry and asked 
him the following hypothetical question: . .."Would you as an expert consider liajor Curtis to have 

such mental powers as to render him responsible in 
every sense for his acts?" (R. 233) 

After considerable preliminary discussion, the witness replied: 

"I think that it can be assumed beyond reasonable doubt 
that a sufferer from chronic alcoholism cannot make the 
careful discrimination between conduct of rightfulness 
or conduct of wrongfulness" (R. 235), 

but nowhere in his testimony does this witness state or infer that 
the accused was :mentally irresponsible for his conduct by reason 
of insanity, or that he was not mentally capable of intelligently 
conducting his defense. Two members of the medical board, First 
Lieutenants iilliem R. Albers, Medical Reserve, and David Fisher, 
Medical Reserve, witnesses for the prosecution but extensively 
cross-examined by the defense and the court, both identified the 
board's report (Ex. 45) and confirmed their opinion that the accused 
was suffering from moderate, chronic alcoholism, but that he was 
responsible for his actions (R. 77-97). The third member of the 
board, l:ajor Arthur R. Gaines, tedical Corps, was not called as a 
witness. The prosecution offered considerable evidence, particularly 
that of Brigadier General Dana T. Merrill, commanding general at 
Fort Sheridan (R. 52-53) , and of l:Sjor Lloyd H. Cook, Executive 
Officer (R. 56), which, although in negative form, tended very 
strongly to minimize, if not even to contradict, the testimony of 
the wt tnesses to the effect that the accused was continuously drunk 
over the period described above. But, even assuming that he was as 
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drunk and as often as the defense witnesses testified to, it merely 
proves that he had become an habitual drunkard and does not prove 
or tend to prove that he was not mentally responsible for his 
actions. 1'his phase of the record is fully discµssed in the review 
ot the staff judge advocate, who it may be supposed, on account or 
his connection with the case prior and subsequent to the trial, was 
in a particularly advantageous position to understand it, and, in 
the opinion of the Board of Heview, his discussion gives a clear 
and fair picture of the entire situation. It is quoted below as 
follows: 

"The testimony introduced by the defense presents 
the picture of an officer who, upon reporting at Fort 
Sheridan, appeared keen and alive in the performance or 
his duties; it shows that he was from time to time loaded 
with more duty assignments than should be exacted of any 
one officer; that he was involved in domestic troubles 
and after two or three months at Sheridan, worried over 
a divorce proceeding between him and his wife, who was 
claiming alimony and the custody of their minor children; 
that he worried over financial difficulties also, having 
gotten heavily in debt and possessing no source or income 
but his pay; that he was being pressed by creditors and 
harassed by his wife, and began to neglect his duties, 
seeking solace in strong drink. Those who were most 
closely associated with him, the clerks and subordinates 
in his office, showed very clearly by their testimony 
that during a period of several months preceding his 
arrest in March 1936, the accused was in a condition of 
insobriety that was plain to them, and should have been 
plain to his superiors. It was shown that during all or 
the period covered by the charges, the accused was drinking 
so heavily that, while he talked intelligently and seemed 
to understand, yet he neglected to perform the most 
elementary duties with relation to the proper care of 
public money and the administration of his financial 
responsibilities to the government. He was loose and 
careless in his handling of funds; he left money lying 
upon his desk overnight; he went away from his office 
leaving wide open a safe containing hundreds of dollars 
in cash; he let papers that required execution go for 
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days unexecuted, notwithstanding the efforts of his 
office force to obtain his signature; he kept official 
funds, cash and checks commingled, in his pockets, and 
at sales counted out retunds to bidders without checking 
them: when sent for by the commanding General or the 
i!:XecutiTe Officer, he was seldom to be found, and when 
located, would frequently answer that he would respond in 
a few minutes, and then fail to do so entirely. If his 
office associates are to be believed, and there is no 
reason to doubt them, the accused was drunk during at 
least 9°-' or their contacts with him from about AUe,-ust or 
1935 to late in lfe.rch 1936. Their testimony as to his 
usual drunken condition during this period is corroborated 
to so~ extent by the stipulated testilllony of the then 
Adjutant at Fort Sheridan, Major Dunckel, who not only 
noticed it, but considered him unfit for duty. (See R. 170, 
171,172) On March 22, 1936, when placed in arrest and 
sent to hospital, he was in a condition of acute alcoholism, 
and it was several days before the medical authorities 
thought him in fit condition to be interviewed by the Corps 
Area Inspector, Colonel Wood. Finally, notwithstanding 
his precarious situation, he re-married during the pendency 
or these charges. The foregoing is a fair general sunmary 
(by no means complete as to detail) of the testimony intro
duced to show the mental irresponsibility of the accused 
during the period covered by the charges. No medical 
testimony was produced by the defense to show that a me.n 
under such conditions as were shown, would be unable to 
distinguish right from wrong, or would lack the ability 
to adhere to the right. The farthest extent to which any 
of the medical evidence went was that of Major Hale, a 
psychiatrist, whose testimony, when the medical lingua 
tranca is untangled, seems to say that while a.chronic 
alcoholic's sensibilities are dulled, they are not 
destroyed, and that during periods of acute alcoholism, 
he may, or 11YiY not, depending upon individual resistance, 
be compos mantis. The finding of the medical board was 
one of moderate chronic alcoholism at the present time, 
but of responsibility, both now and during the period 
covered by the charges. 
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Taken by the four corners, I do not think the 
testim:>ny offered by the defense, even when given tull 
credence e.nd weight, establishes mental irresponsibility, 
or insanity. The picture is that of a man not strong 
enough in character to stand up and meet his troubles 
and difficulties, who undertook to drown both worry and 
grief - official, domestic e.nd financial, in alcohol, 
and in so doing, became both careless of responsibilities 
and regardless of consequences. I do not think that the 
defense testimony showed a man who did not know what he 
was doing, but rather, a man who drank himself into a 
condition of reckless disregard of duties and realities. 
That is not insanity. 

My own conclusion is, after carefully reading and 
weighing the testimony introduced by the defense, that 
standing alone, it fails to establish a defense." (pp. 3-4) 

In view of the foregoing, the Board of Review is of the opinion 
that the court was fully justified in arriving, as is obvious from 
its findings of guilty and the sentence it must have done, at the 
conclusion that the accused was at the times of the commission of 
the alleged offenses mentally responsible for his actions, and at 
the time of the trial mentally capable of intelligently conducting 
his defense. 

Imnediately before resting its case, the accused ma.de the 
following unsworn verbal statement through his counsel: 

"One. That he was totally inexperienced as a 
Post ~uartermaster. 

Two. That he had insufficient and inexperienced 
subordinates. 

Three. That he had domestic troubles that caused 
him great mental anxiety and extreme nervousness. 

Four. That he drank heavily and constantly to 
help him forget his troubles and worries. 

Five. That he was in debt. 
Six. That his debts still exist but are gradually 

being liquidated. 
Seven. That he took no government funds for his 

own use since, if he·had, his debts would now have been 
liquidated." (R. 265) 
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9. Other than his unsworn assertion that "he took no Government 
funds for his own use since, if he had, his debts would now have been 
liquidated", and, or course, his pleas of not guilty, the accused 
made no direct denial of the allegations against him, and offered 
no evidence to rebut the proof offered by the prosecution. Likewise, 
except for evidence tending to show that he was drinking excessively, 
was worried over financial and domestic matters, and lack of proper 
qualifications himself and efficient personnel in his office, he made 
no attempt to explain his conduct, the established shortages in his 
accounts, or his failure to render his accounts in accordance with 
regulations having the force of law. 

The only reasonable inference from the testimony is that the 
accused used $280.32 of the official funds amounting to $304.59 
then in his possession to pay his note in the former a.zoount then 
past due at the First National Bank of Lake Forest, Illinois, thereby, 
of course, embezzling that portion of the two amounts of $204.59 and 
$100.00 described in ~pecifications 4 and 5. With this exception 
there is no direct proof of the disposition or the other funds he 
is alleged to have embezzled, but the proof is undisputed that all 
of the 8.IOOunts alleged in the specifications under the original 
Charge came officially into his possession as the result of the sales 
of Government salvage property, and that he failed on demand to 
deliver or properly to account for any of these sums, or to offer 
any adequate or reasonable explanation of his shortages. It is an 
elementary rule of law that: 

"Any adult man who receives large sums of money 
from others for which he is responsible and accountable, 
who wholly fails either to account for or to turn them 
over when his stewardship terminates, can not complain 
it the natural presumption that he has spent them 
outweighs any explanation he may give, however plausible, 
uncorroborated by other evidence. CM 123488 (1918). 

An officer in charge of trust funds who fails to 
respond with them or account for them when they are 
called for by proper authority can not complain if the 
natural pres~tion that he has made away with them out
weighs any uncorroborated explanation he may make, es
pecially if his explanation is inadequate and conflicting.• 
Par. 1563, Dig. Ops. JAG 1912-30. 
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Likewise, it is clearly established by the competent and un
disputed evidence that the accused feloniously failed to render 
his accounts as provided by law and the regulations of the United 
States Army pursuant thereto, as alleged in the specifications 
under the Additional Charge. 

10. Accused is 42 6/12 years of age. The statement of his 
service as contained in the Official Army Register is as follows: 

•(Non-.l!'ederal: 1 lt. lnf. Ind. :N. G. 5 Apr. 16 to 18 
June 16 and from 22 Feb. 17 to 25 I>lar. 17.)--1 lt. co. 
L. 2 Inf. Ind. N. G. 19 June 16 to 21 Feb •. 17 and from 
26 Mar. 17 to 11 Jan. 19.--1 lt. of Inf. 1 July 20; 
accepted 28 Nov. 20; capt. 1 July 20; ~-M~C. 22 Aug. 
30; ma.j. 10 Dec. 31; trfd. to ~.M.C. 1 !ray 34.n 

11. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during 
the trial. For the reasons stated, the Board of Review is of the 
opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence, and warrants confirmation 
thereof. Dismissal is authorized for conviction of embezzlement 
in violation of the 93d Article of War and for embezzlement under 
the Federal Statute (tlSC 18: 176)by failure to render his account& 
in violation of the 96th Article of War. 

~~;,!'~~Ju.Ilse Advocate, 

~ Juoge Advocate, =' Judge Advocate. 

To The Judge Advocate General. 
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In the O:t"fi~e of The Judee Advocate General 

Washington, D. c. 

Board of Review 
CM 205811 

UNITED STATES ) FIRST CAVALRY DIVISION 
) 

v. ) Trial by G.C.M~, convened at 
) Fort Bliss, Texas, October 16, 

Private JOEN FAG.AN (6249021), ) 1936. Dishonorable discharge 
Troop A, 8th Cavalry. ) and confinement for three (3) 

) years. Disciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
:FncNEIL, C,'RESSON and MORRISETI'E, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Beard of Review. 

2. The accused was tried upon the following charges and 
specifications: 

CHARGE I: Violation of the 58th Article of War. 

Specification: In that Private John Fagan, Troop A, 
8th Cavalry, did, at Fort Bliss, Texas, on or 
about August 22, 1936, desert the service of the 
United States and did remain-absent in desertion 
until he was apprehended at El Paso, Texas, on or 
about September 26, 1936. 

CHARGE II: Violation of the 93d Article of war. 

Specification: In that Private John Fagan, Troop A, 
8th Cavalry, did, at Fort Bliss, Texas, on or 
about August 21, 1936, feloniously embezzle by 
fraudulently converting to his own use one auto
mobile of the value of about $75.00, the property 
of Pvt lcl Dwane A. Bowman, Troop A, 8th cavalry, 
entrusted to him by the said Pvt lcl rmane A. 
Bowman for the pUI'!)ose of making one trip to the 
Dona Ana Target Range, New 1::exieo, and return to 
Fort Bliss, Texas. 
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He pleaded not guilty to, and was found guilty of, the charges and 
specifications thereunder. No evidence of previous convictions was 
introduced. He was sentenced to dishonorable discharge, total 
forfeitures, and confinement at hard labor for four years. The 
reviewing authority approved the sentence but remitted one year of 
the confinement imposed, designated the United states visciplinary 
Barracks, Governors Island, New York, as the place of confinement, 
and forwarded the record for action under Article of war 50i. 

3. Competent evidence introduced by the prosecution shows, 
as all.eged in the specification under Charge I, that the accused 
absented himself without leave from his station at Fort Bliss, Texas, 
on August 22, 1936, and remained absent until he was apprehended by 
the military authorities at El Paso, Texas, on or about September 26, 
1936. At the time of his apprehension he was dressed in civilian 
clothes and asked the apprehending military policeman •to give him 
a break". (R. 5-8; Ex. 1) Fort Bliss is on the outskirts of El Paso. 

On August 21, 1936, the accused borrowed Private 1st Class 
I),,,rane A. BoWIOO.n' s automobile for the eX!)ressed purpose of going to 
the Dona Ana Artillery Range and with the understanding that he would 
return it that night. The automobile was not returned in accordance 
with this understanding and remained out of Bowman's possession until 
September 15, 1936, on which date it was returned to him by Corporal 
Claude Ferguson. According to Bowman's testimony "the front tire 
was off and the motor was shot, was burned up" when he recovered his 
car. (R. 9-13) Corporal Claude Ferguson, a witness for the prose
cution, testified on direct examination, without objection by the 
defense, that on September 15, 1936, a Mexican named Joe Pardall 
reported to the military police station that for several days an 
automobile had been parked in the rear of his house at 4205 Railroad 
Avenue in Lynchville, opposite the Artillery Theater. Pardall also 
told Corporal Ferguson that "one Sunday afternoon" a young fellow 
and two ladies were pushing the car in front of his house and, being 
unable to start it, asked permission to leave it in the rear of the 
house, promising to return the next day for it, but the car "had 
been there ever since". Ferguson then went to the place indicated 
by Pardall, found the car with a tlat tire and returned it to the 
post. The car was delivered to Bowman on tl:i.a.t date. (R. 13-15) 
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On cross-examination Bowman, the owner of the car, at first 
repeatedly denied having received a message from anyone, and in 
particular from a man named Leonard, informing him of the location 
of his car, but when confronted with a prior statement apparently 
made to defense counsel, he finally admitted that "a tallow by the 
name of Leonard", who was drunk at the time, came in •next morning" 
and said the car was behind Sergeant ~rritt's house. llhen he went 
there alone in search of his car it was not there. Private Leonard, 
who had been discharged, was not produced a£ a witness. (R. 10-12) 
Bowman paid Jl25 for the car (R. 9), a 1929 Ford roadster (R. 15), 
about five nx,nths before he loaned it to the accused, and he and 
two automobile dealers valued it at $75 (P.. 10,15). Corporal 
Ferguson thought t~~ e~r was worth about $40 (R. 15). 

4. The accused did not take the stand but introduced two 
witnesses, Private 1st Class James L. Forest and Private 1st Class 
Roden, whose first name is not disclosed by the record. The former 
testified that on or about August 28, 1936, while with a civilian 
boy named Billie Hartford, he saw accused "downtown" (apparently 
El Paso) and the latter asked him to tell Private Bowman that his 
car was in Lynchville,without giving any more definite location. 
Forest left for Uloudcro:rt, NewUexico, the next morning and failed 
to deliver the message. (R. 16-17) Private Roden testified that 
towards the last of August, he met the accused downtown, who asked 
him to tell Bowman that his car was at a place which the witness 
could not remember exactly but understood was "across from the 
Artillery Theatre•. The witness forgot to deliver the message. (R. 17-18) 

5. An official I118p of Fort Bliss and vicinity shows that the 
Field Artillery Theater referred to in the record is located in the 
southwestern portion of the military reservation, and that south and 
across the railroad therefrom is Lynchville,. where is located the 
house of the Uexican referred to as Joe Pardell. The Dona Ana 
Artillery Range is shown as being 24 miles in a westerly direction 
from the military reservation and it appears that Lynchville is very 
close to the direct route from the range to the post. The first 
name and organization of the sergeant Merritt referred to at the 
trial is not shown by the record, but the official map indicates that 
Sergeant oylvester A. Merritt, Headquarters Train, 8th cavalry, is 
the only sergeant t:erritt who has quarters on the post and they are 

-3-



(2.32) 

in the eastern portion of the reservation approximately one mile 
from the Artillery Theater. 

6. The unauthorized absence of the accused for a period of a 
month and four days, terminated by apprehension in civilian clothes 
in the immediate vicinity of his station where, according to the 
evidence, he had been during a part, if not most, of his absence, 
is, in the opinion of the Board of Review, sufficient to support 
the finding of guilty of desertion as alleged in the specification 
under Charge I. Par. 130 !:,, M.C.M. 

7. It is an elementary rule of law that in order to prove 
embezzlement, it must be shown, among other things, that the 
conversion of the property was fraudulent and with the intent to 
deprive the owner of the same. Inasmuch as in the instant case 
accused had a right to use the automobile temporarily and thus to 
deprive the owner of its use temporarily, it results that before 
he can be properly convicted of embezzling the automobile it must 
be shovm that he intended to deprive the owner of his property, not 
temporarily, but permanently. In re Mutchler, 55 Kan. 164, 40 Pac. 
283; Conley v. State, 69 Ark. 454, 64 s.w. 218; ~ v. Pratt, 
114 Kan. 660, 220 Pac. 505. The prosecution undertook to sustain 
this burden merely by showing that accused, after having come 
lawfu.lly into the possession of the autoreobile, failed to return it 
at the time he had promised to do so and left it in a damaged condition 
at a place adjacent.to the post, where it remained for approximately 
three weeks before it was finally recovered by the owner. such 
conduct by the accused was reprehensible and showed a scant regard 
for the duty he owed to the owner of the car, put it did not 
necessarily amount to embezzlement. The ovmer himself, while on the 
stand as a witness, reluctantly admitted that on a date not disclosed 
by the record but referred to by him as the "next DX>rning", a drunken 
soldier, who was later discharged, brought him a message from accused 
that his car could be found behind Sergeant 1,lerritt' s house, where, 
however, the owner claimed, it could not be located when he went 
there to repossess it. It does appear, however, that the car was 
actually found just outside the military reservation, where it had 
been for sometime and that accused had left it there because it 
could no longer be moved under its own power. Likewise, there is 
no evidence in the record showing, or from which it can be inferred, 

-4-

http:adjacent.to


(233) 

that the accused did not in fact use the car for the purpose for 
which it was borrowed, nBlrely, to go to the Dona Ana Artillery 
Range, and neither is there any evidence in the record to negative 
the possibility that he might have been returning it to the 
reservation from the Artillery Range at the time it broke down. 
In addition to the foregoing, there is testimony by two soldiers 
that during the latter part of August the accused had asked them 
to inform the owner or the car that it could be found at a place 
approximately where it was actually located. The court had the 
right to disbelieve and consequently disregard the testimony or these 
two soldiers, but there would be no similar justification for dis
believing or disregarding the reluctant testimony of the owner himself, 
a witness for the prosecution, in adm}tting that he had in fact 
received some kind of a message from the accused about the location 
of his car. 

In the absence of any positive proof that the accused embezzled 
the automobile, as alleged, the prosecution relied upon the foregoing 
circumstantial evidence to show that the conversion of the property 
by the accused v.as fraudulent, with intent to deprive the owner or 
the same, and it therefore results that the burden was upon the 
prosecution to establish a set of facts excluding every fair, reasonable 
hypothesis of accused's innocence. In Buntain v. State, 15 Tex. App. 
490, the question, as remarked by the Board of Rev'I'ew""In CM 195705, 
~. in citing that case, was not one of weighing conflicting 
evidence or :passing upon the credibility of witnesses or determining 
whether facts relied on to prove the ultimate fact in issue were 
themselves proved, but merely the question of law whether certain 
circumstantial facts established by the evidence of record justified 
the conclusion of guilt as a logical inference from such circumstantial 
facts. On that question the court in Buntain v. ~, ~, said: 

"While we may be convinced of the guilt of the 
defendant, we cannot act upon such conviction unless it 
is founded upon evidence which, under the rules of law, 
is deemed sufficient to exclude every reasonable hypothesis 
except the one of defendant's guilt • .re must look alone 
to the evidence as we find it in the record, and applying 
to it the measure of the law, ascertain whether or not it 
fills that measure. It will not do to sustain convictions 
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based upon suspicions***· It would be a dangerous 
precedent to do so, and vrould render precarious the 
protection which the law seeks to throw around the 
lives e.nd liberties of the citizens." 

In the opinion of the Boe.rd of ~eviev the prosecution has failed 
to sustain the burden so required of it. CM 193315, Rosborough; 
CM 194359, Sadler; Cl,~ 197795, Eathaway, all involving larceny but 
also the same principle of law; In re !.::Utchler and Conley v. ~, 
supra; State v. Davis, 38 N.J.L.R. 176, when correctly applied; United 
States v. Trinder et al., 1 Fed. Supp. 659. 

8. For the reasons stated above, the Board of Review holds the 
record of trial legally sufficient to support the finding of guilty 
of desertion as alleged in Charge I and its Specification, but not 
legally sufficient to support the finding of guilty of embezzlement 
as alleged in Charge II and its Specification, and legally sufficient 
to support only so much of the sentence as involves dishonorable 
discharge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for two and a half years. 

9. In view of the foregoing, the revievling authority at the 
time of his supplementary action in the case should consider all the 
circumstances surrounding the desertion so that the sentence finally 
ordered executed will be appropriate for that offense alone. 

__,..__________#~· _ 
, Judge Advocate. 

Jb&PW.t&>~, Judge Advocate. 

~ Judge Advocate. 

z; 



WAR DEPARTMENT (235)In the Office or The J"udge Advocate General 
Washington, D. c. 

Board ot Heview 
CM 205916 

UNITED STATES ) FIFTH CORPS A.'C?EA 
) 

v. ) Trial by G.C.M., convened at 
) Fort Hayes, Ohio, November 3,

Private LEONE. WII.LIAM3 ) 1936. Dishonorable discharge
(6556572.) , Headquarters ) and confinement tor six (6)
Battery, 3d Coast Artillery. ) months. Fort Rayes, Ohio. 

# 

HOLDING by the BOARD OF REVIEW 
McNEIL, CRESSON and MORRISET!'E, Judge Advocates. 

1. The record or trial in the case ot the soldier named above 
has been examined by the Board or Heview. 

2. 11:le accused was tried upon the following charge and speci
fication: 

CHARGE: Violation or the 58th Article or War. 

Specification: In that Private Leon E. Williams, Head
quarters .Battery, 3d coast Artillery, did, at FOrt 
McArthur, California, on or about ~eptember 6, 1936, 
desert the service of the United states, and did 
remain absent in desertion until he surrendered 
himself at Fort Hayes, Ohio, on or about ::;eptember 
23, 1936. 

He pleaded not guilty to, and was found guilty of, the charge and 
specification. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, total forfeitures and 
confinement at hard labor for six months. '.l.'!le reviewing authority 
approved the sentence, designated Fort Ha.yes, Ohio, as the place of 
confinement, and forwarded the record of trial for action under 
Article of war f>Oi. 
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3. 1~e only evidence introduced by the prosecution shows that 
the accused absented himself without leave from his organization 
and station at Fort MacArthur, California, on September 6, 1936 
(R. 8; .!!%. A), and remained so absent without leave until he surrendered 
himself in uniform at Fort Hayes, Ohio, on ~eptember 23, 1936, stating 
at the time that he was absent without leave from his organization and 
station (R. 9). 

The accused introduced no witnesses and offered no other evidence 
or explanation of his unauthorized absence except his own.sworn 
testimony, which is briefly summarized as follows: 

His home is in Canton, Ohio, and about one year prior to his 
enlistment on ~eptember 5, 1935, he lived in Detroit, 1fichigan, in 
Arizona, and in Los .Angeles, ualifornia, during which time he had not 
visited his home. Shortly before he left his organization he requested 
a turlough from the first sergeant and his company commander for that 
purpose, but was informed by the first sergeant his request would not 
be considered until he had served at least one year in the Army, and 
by his company commander, that he would consider it after the firing 
practice was over. when the firing practice was over, he learned from 

·the battery clerk on ~eptember 4, 1936, that no furlough papers had 
been prepared for.him, and he was so homesick that he left his organi
zation without leave and went to his home in uanton, Ohio, where he 
remained for about nine days and then surrendered at Fart Ha.yes for 
the purpose of obtaining transportation back to FOrt Mac.Arthur. He 
had ,so when he left Los .Angeles, ~alifornia, which he spent, and did 
not have the money to pay his way back to his proper station. He 
intended to borrow the money from his brother but he went to Detroit 
and he did not know where to find him "up there", so he surrendered 
at ¥Ort Hayes for transportation. Ee admitted that when he surrendered 
to Staff Sergeant Glinski at Fort Hayes he did not immediately ask 
for transportation, but claimed that he "told them at the guard house" 
that he wanted the transportation. He den!ed that he ever entertained 
during the period of his unauthorized absence any intention to abandon 
the military service or not to return to his proper station after 
having completed his visit at home. (R. 11-17) 

4. Although the accused was not permitted to corroborate by the 
introduction of his service record (R. 13) his sworn statement that 
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his home was in Canton, Ohio, the Board of Review is of the opinion 
that this fact, together with the fact that the soldier did return 
to his home in that city, is sufficiently established for the purpose 
or this discussion, with the result that the record discloses a case 
in which a soldier with approximately one year's service le~ his 
station at Fort l~cArthur, California, without authority, proceeded 
with reasonable directness to his home at Canton, Ohio, and only 
seventeen days after his original absence from his post on the Pacific 
coast surrendered in uniform at Fort Hayes, Ohio, the military post 
nearest his home. 

In the absence or any other proof, it seems clear that, without 
regard to the accused's explanation, the foregoing evidence, showing 
merely an absence of seventeen days terminated by surrender 1n uniform 
at the military post nearestthe accused's home, where he must have 
known he was in danger of apprehension, is in itself insufficient to 
establish any intention to abandon entirely the military service. 
CM 196867, Swenson, and cases there cited. The result is that the 
sentence, if it is to be sustained at all, must be sustained on the 
theory that the foregoing evidence is sufficient to show that the 
accused sometime during his unauthorized absence entertained the intent 
never to return to his proper station, which was Fort MacArthur, 
California, and probably had in mind a transfer to a station near 
his home. 

In the absence of any evidence tending to establish such an 
intent, the status of the accused was that of an enlisted man absent 
without leave, claiming to be without means to return to his proper 
station, who, under paragraph 10 AR 30-920, was authorized to report 
at another post, camp or station in order that he might be furnished 
with transportation necessary to enable him to return to his proper 
station, as provided in .AR 615-290. In this case the accused found 
himself at Canton, Ohio, approximately 2400 miles from his proper 
station and he thereupon reported at Fort Ha.yes, the military post 
nearest ~anton. There is no evidence tending to show that he was 
dissatisfied with the military service as a whole or with service 
at his proper station, and his conduct in reporting at Fort Hayes 
is not only entirely consistent with the reasonable theory of his 
innocence but is exactly what, under the circumstances so far as 
they are disclosed by this record, he was authorized, and in fact 
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what he was required, to do. 'l'he burden of proof to the contrary 
was upon the ~rosecution throughout, and inasmuch as it has introduced 
no evidence inconsistent with the entire innocence of the accused 
of desertion, it is the opinion of the Board of lieview that the 
evidence of record is legally insufficient to support the finding 
of guilty of that offense. 

i!..lthough the court had a right to disbelieve the testimony of 
the accused, it should not be overlooked that his statement that he 
left his organization with the sole intention of visiting his parents 
and-then returning to his proper station, and that he did so attempt 
to return by surrendering at the nearest lllilitary station and announced 
that he was absent ~~thout leave and desired transportation back to 
l!'ort MaCJJ.rthur, is undisputed by any evidence offered by the prose
cution. 1.1.·he prosecution failed to sustain the burden of proof resting 
upon it. 

}'rOm his own testimony, it is clear that accused le~ his station 
on ~eptember 5, 1936, and was absent without leave the entire day of 
~eptember 6; and from the testimony of ~ergeant ulinski, it is also 
clear thet accused surrendered on ~eptember 23 during the normal duty 
hours. Accordingly, absence without leave for the period of eighteen 
days is established. 

5. For the reasons stated above, the Board of Review holds the 
record of trial legally sufficient to support only so much of the 
findings of guilty as involves findings of guilty of absence without 
leave, at the time and place alleged, in violation of the 61st Article 
of War, and only so much of the sentence as involves confinement at 
hard labor for.fifty-four (54) days and forfeiture of. two-thirds of 
his pay per month for a like period. 

, Judge Advocate. 

Judge Advocate. 

Judge Advocate. 



WAR DEP.ART"ti'ENT 
In the Office of The Judge Advocate General (2.39) 

Washington, D.C. 

Board of Review 
CM 205920 

UNITED STATES ) FIRST DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Plattsburg Barracks, New York,

Private FRANCIS T. McCANN ) October 13 and 14, 1936. Dis
(6122950), Company E, 26th ) honorable discharge and con
Infantry. ) tinemant for six {6) months. 

) Disciplinary Barracks. 

HOil)ING by the BOA.Tm OF REVID 
McNEIL, CRESSON and MORRISETTE, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following charge and speci
fications: 

CHARGE: Violation of the 93d ,\rticle of War. 

Specification 1: In that Private Francis T. 11ccann, 
Company E, 26th Infantry, Plattsburg Barracks, 
New York, did, at Plattsburg Barracks, New York, 
on or about August 21, 1936, feloniously embezzle 
by fraudulently converting to his own use money 
of the value of Forty six Dollars and Eighty Cents 
($45.80), the property or ~on-Commissioned Officers 
Club, Plattsburg Barracks, New York, entrusted to 
him by the said non-Co!!lllissioned Officers ulub, 
Plattsburg Barracks, New York. 

Specification 2: In that Private Francis T. Mccann, 
Company E, 25th Infantry, did, at Plattsburg 
Barracks, New York, on or about August 21, 1936, 
feloniously embezzle by fraudulently converting 
to his own use eleven cartons (11) of Camel 
cigarettes, of a value of about Twelve Dollars 
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Thirty-two cents ($12.32), property of the Non
Conmissioned Officers Club, Plattsburg Barracks, 
New York, entrusted to him by the said Non
Commissioned Officers Club, Plattsburg Barracks, 
New York. (Finding of Not Guilty) 

Accused pleaded not guilty to the Charge and both specifications 
thereunder and was found guilty of Specification 1 and of the Charge, 
but not guilty of Specification 2. No evidence of previous convictions 
was introduced. He was sentenced to dishonorable discharge, total 
forfeitures, and confinement at hard labor for six months. The review
ing authority approved the sentence, designated the United States 
Disciplinary Barracks, Fort 1ay, New York, as the place of confinement, 
and forwarded the record of trial for action under Article of War 50f. 

3. The evidence as disclosed by the record of trial in support 
or Specification l of the Charge is briefly su.n:me.rized as follows: 

Between 4:30 and 5:00 o'clock on the evening of August 21, 1936, 
. accused, who was bartender, relieved Sergeant Foster 1. Brissette, 
the club steward,in charge of the Noncomnissioned Officers' Club 
at Plattsburg Barracks; at that time the secretary-treasurer of the 
club, Staff Sergeant Herman M. Fix, counted the cash in the cash 
register amounting to $43.45, which, together with a check for $10.00 
signed by Sergeant Eugene Cole, was then turned over to accused and 
the register set back to zero (R. 9,14,15). Accused's instructions 
from Sergeant Fix were that upon closing at night he.should take the 
money out of the cash register and put it in the field safe in the 
club (R. 10).- When Sergeant Brissette returned to the club the next 
morning about 8 o'clock, he found the safe still open but the doors 
and windows of the club were closed and locked from the inside 
(R. 15-16). When Sergeant Fix arrived, he discovered that although 
$3.35 had been rung up on the cash register after accused had taken 
charge, me.king a total of $46.80, which should have been in the safe, 
all of the cash was missing but the check was in the cash register 
(R. 10). Accused was absent without leave and remained so absent 
until he voluntarily returned to his station at Plattsburg Barracks 
on the evening of August 25 (R. 17). About 6:30 the same evening, 
Sergeant Israel Sedofsky sa~ accused in the company kitchen e.nd 
asked him when he got back, to which accused replied, "a while ago". 
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Accused then asked Sedofsky to do him a favor by asking "Sergeant 
Fix how lllllch the shortage was". Sedofsky did not at the time know 
where Sergeant Fix lived but located him, ascertained the amount 
of the shortage, and informed accused, whereupon the latter 
immediately handed him $46.80 in bills - four tens, one five, and 
some one dollar bills. Sedofsky went back to Sergeant Fix's home, 
but finding him absent kept the money until the morning or the 27th, 
when the entire amount was delivered to him. It took Sergeant 
Sodofsky between twenty and thirty minutes to locate Sergeant Fix's 
house and to go there and back, so that it was approximately that 
long from the time he first saw accused until the latter turned over 
to him the full amount of the money missing from the club. (R. 11,17-19) 

Sometime during the evening ot August 21, 1936, accused had 
changed three two dollar rolls of coins for six one dollar bills 
at the Post Exchange, and at the same time he had endeavored to change 
other similar rolls ot coins for bills and to cash the check signed 
by Sergeant Cole, but the bookkeeper at the exchan&9 had accepted 
only three of the two dollar rolls of coins and had declined to cash 
the check because it did not bear an officer's indorsement. The 
exact time or the foregoing occurrence is not fixed by the record, 
but apparently before going to the Post Exchange accused had asked 
Walter J'. Donnelly, ,,ho was on duty at the moving picture theater, 
to change coins for bills, and at that time accused had a check in 
his hand. The time of this occurrence is fixed sometime after the 
first show (usually between 8 and 9 p.m. on Army posts) and Donnelly, 
who "had locked up", directed accused •to Mr. Goodrich 1n the office". 
(R •.5-8) 

4. Accused testified as a witness in his own behalf substantially 
as follows: 

On the night of August 21, 1936, he was bartender at the Non
commissioned Officers' Club at Plattsburg Barracks (R. 24). He had 
been drinking xoore than usual and shooting dice, and at closing time, 
about 11 o'clock, he ordered a taxicab to take him to town. In the 
meantime, he endeavored to put the money into the safe but the safe 
would not lock. (R. 26-28) The reason for this was that vinegar 
from a broken jar of pigs' feet had leaked on the safe with the 
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result that although the dial would turn, the safe would not lock 
(R. 30). On two other occasions the same thing had happened; the 
first time he was unable to lock the safe and kept the money in 
his foot locker until the next day, but on the second occasion he 
was able to bang it shut, although it was a hard job (R. 26). On 
the night in question the taxicab driver came a bit earlier than 
he had expected him to come, and before he had closed the club. 
Accused told the taxicab driver he bad to take the money to the 
company; he went there in the cab with the intention of leaving it 
in his trunk locker, but when he arrived there he saw two other 
soldiers awake who slept near him, and decided that it would not be 
safe to leave the money in the foot locker so he took it with him. 
He then proceeded to a cabaret, called the taxicab driver again who 
took him "downtown", where he began drinking and where he met up 
"with some girls and fellows". The next thing he remembers is that he· 
was drunk in Albany. He knew that he was absent without leave but 
continued to drink, went to New York, where he remained until about ten 
o'clock on the morning or the 25th, when he took a train back to 
Plattsburg, arriving there about 6:30 that evening. He went immediately 
to his company in order to see the first sergeant but, not finding him, 
went into the kitchen where he met Sergeant Sedofsky, who asked him 
what the trouble was. "I told him and asked him to do me a favor and 
see Sergeant Fix to see how much money I did take". When Sedofsky 
returned, accused gave him the money to pay Fix. When he took over 
from Sergeant Brissette, he did not count the IIX)ney and therefore did 
not know how much he had taken away with him. (R. 27-30) He did 
remember, however, that his cash sales as shown by the cash register 
amounted to $3.35 (R. 32). He had between $38 and $42 of his own 
money when he left Plattsburg. It cost him nothing to get from 
Plattsburg to Albany, where he spent between $8 and $10, and apparently 
most of the rest he spent in New York City because when he returned 
to the post he had only about eighty-five cents (R. 28-30). He 
denied spending or any intention or spending any of the Club IIX)ney 
which he insisted he carried ,\Tith him because he was unable to lock 
the safe and was unwilling to leave it in his trunk locker when he 
saw two other soldiers still awake near it (R. 28,29). He claimed 
that he had frequently changed coins into bills in order that 
he might make change in paper instead of giving the customers 
all of their change in nickels and dimes (R. 26,32). 
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The coins which he still had in his possession when he arrived in 
Albany he changed into bills in order that it might not be so much 
to carry around with him (R. 29). He was in the habit of cashing 
checks at the Post Exchange himself in order to save Sergeant Fix 
the trouble of doing so (R. 27). 

Accused's testimony was to some extent corroborated by that 
of Fred J. Minshell, a restaurant owner and taxicab driver of 
Plattsburg, who testified that between 10:30 and 11:00 p.m. on 
August 21, 1936, in response to a call from accused, he reported to 
the Nonconmissioned Officers' Club, ,,here he immediately observed 
that the accused had had a few drinks. When he saw accused about 
to put money in his pocket, he asked him what he was doing with it, 
to which accused replied that he was goihg to put it in his toot locker 
and explained that he could not leave it at the club because the safe 
was locked e.nd he did not know where else to leave it. Minshell 
drove accused to the COI!ll1any end when the latter came out again, 
Minshell asked, "What did you do with the money?" to which accused 
replied that he had left it in the company. Thereupon, Einshell 
drove accused to the Dew Drop Inn on r.:ontcalm Avenue ana. shortly 
thereafter, in response to another call, he took him to City Hall 
Place, where he left him about midnight. (R. 21-23) 

5. On cro..:1s-exemination, both Mr. Goodrich (R. 6) and Mr. 
Donnelly (R. 7), witnesses for the prosecution, testified that 
accused had previously changed coins into bills, and the former that 
he had cashed at least one check for accused. Sergeant Fix, also 
a ~~tness for the prosecution, testified on cross-exe.mination, that 
on the 25th of August Sergeant Sedofsky came to his ·house, asked 
ho.v much money was missing, was told that it was $46.80, and on the 
morning of the 27th, turned that amount over to him (R. 10,11). 
Sergeant Brissette, a witness for the prosecution, likewise stated 
on cross-examination that prior to the occurrences on August 21, 
accused had on one occasion taken the money away and explained to 
him that, being unable to lock the safe, he kept the club money in 
his trunk locker, all of which he ~urned over the next morning, and 
when checked, "it was O.K." (R. 16). Brissette, recalled as a witness 
by the court, corroborated in consiaerable detail the accused's claim 
that the safe had been damaged by the contents of a broken jar of 
pickled pigs' feet seeping along the hinges and into the combination. 
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The safe was cleaned, but it was always difficult to close; on 
the morning following accused's absence, Brissette was able to 
lock the safe himself but it was •a little hard to do it; had to 
bear down hard to turn the handle, and after the handle was closed, 
you touched the combination and it was locked•. (R. 34-36) It also 
appears from the testimony of Captain Edwin o. U. waters, a witness 
for the prosecution, and the investigating officer, but who testified 
from memory and not from the formal report of his investigation, 
that at the investigation of the charges accused.me.de to him sub
stantially the same explanation which he made at the trial except 
that Captain Waters testified that accused told him at the investigation 
that when he was unable to lock the safe, "he put the money in a bag 
and put it in his pocket and brought it to the company end put it in 
his root locker, as he had done several times before". Likewise, 
Captain Waters tes~ified that from his investigation he had learned 
that accused delivered the money over to Sergeant Fix within an hour 
after he got off the train and r.eturned. (R. 20) 

It seems evident from the record that the money was not actually 
delivered by accused to Sergeant Fix within an hour after his return 
but was so delivered to Sergeant Sedofsky, Yrho later delivered it 
to Sergeant Fix, and, in view of this discrepancy.in Captain Water's 
testimony, it is possible that he may not have remembered exactly 
the explanation ma.de to him by accused, who admitted that he did not 
leave the money in his trunk locker, but took it away with him. 

6. Stated in the most favorable light for the prosecution, the 
evidence shows that on the evening of August 21, 1936, the accused 
as bartender at the Nonconn:nissioned Officers' Club came into 
possession of approximately $46.80 belonging to the club, which it 
was his duty to lock in the field safe in the club upon closing for 
the night. Sometime during the evening he changed some and endeavored 
to change ruore of the coins forming about half of this sum into 
currency, attempted to cash a check from the club cash register, and 
later at Albany changed the reIDaining coins into currency. The next 
morning it was discovered that the accused was absent without leave, 
the safe was open, and all of the cash missing. The accused returned 
to his station four days later and, after promptly ascertaining the 
exact amount of what he desc~ibed as "the shortage•, he immediately 
turned ·the same over to a sergeant in bills, with the request that he 
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deliver lt to the secretary-treasurer of the club. This sergeant 
was unable to find the secretary-treasurer until the second day 
following, at which time he did deliver the complete amount of the 
club's money to him. 

7. Of course, the restitution of embezzled funds is no defense ,
but before this rule has any application embezzlement must first be 
established, and in order to do so the evidence must show that the 
conversion of the property by the accused was fraudulent with the 
intent to deprive the owner of the same. Ambl'Ose v. United States, 
45 App. D.C. 112; United States v. Summers, 19 Fed. (2d) 627; Moore 
v. United States, 160 U. s. 268. ~~ 

Likewise, it must be remembered, as was pertinently suggested 
in State v. Strasser, 83 N.J.L. 691, 85 Atl. 227, "The defendant 
was not being tried for unprofessional conduct, or even for a breach 
of contract", (or in this case for neglect or violation of any 
regulation), "but for the criminal conversion of another's property". 
(Underscoring supplied) Certainly the mere fact that accused failed 
to lock the money in the safe as he was instructed to do is not 
sufficient under the circumstances shown to establish such an intent. 
Neither is proof that during the evening before leaving the post 
he changed a part of it from coins into currency and attempted 
similarly to cash a check sufficient. Neither is proof that he 
admittedly took the money with him while absent without leave, and 
while so absent changed the remaining coins into bills, followed by 
the prompt restitution of the full amount upon his return, sufficient 
in itself to establish any wrongful intent. Neither are all of these 
circumstances together legally sufficient to establish such intent. 

It is true that the court had the right to disbelieve and 
therefore to disregard the testimony of an accused in explaining 
ambiguous or suspicious conduct, but in this case accused's 
explanation is in practically all of its substantial details 
corroborated by the testimony of the prosecution's own witnesses. 
His explanation of his failure to put the m:>ney in the club safe is 
corroborated by the prosecution's witnesses as well as by the 
testimony of the taxicab driver, a witness for the defense, which 
to soma extent includes self-serving declarations by the accused, 
but which was not objected to by the prosecution. Similarly, it is 
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established by competent and undisputed testim:>ny that promptly 
upon his return to his organization, accused ascertained the exact 
amount of money he had taken from the cash register and before 
he had had any reasonable opportunity of securing it, he immediately 
produced and turned over that amount to a sergeant with the request 
that it be returned to the secretary-treasurer of the club. In the 
absence of any direct evidence, the prosecution in this case must 
depend upon circumstantial evidence to show the necessary criminal 
intent to deprive the owner of his property by fraudulently con
verting it to his own use, as alleged. Such evidence constituting 
a basis for an inference of fact rather than of law (secs. 15 and 
468, Underhill's Criminal Evidence, 3d ed.), must, therefore, be 
legally sufficient to exclude any reasonable hypothesis of accused's 
innocence. ~~en if his own explanation, corroborated as it is and 
undisputed by any evidence offered by the prosecution and accompanied 
by the prompt delivery of all of the funds immediately upon his 
return, may reasonably be disregarded by the court, the proof in 
this case fails to measure up to any such standard but to the contrary 
is entirely consistent with a reasonable hypothesis of the accused's 
innocence. 

In CM 195705, ~' the Board of Review in citing the case of 
Buntain v. ~' 15 Tex. App. 490, remarked that in the latter case, 

"the question on appellate review was not one of weigh-
ing conflicting evidence or passing upon the credibility 
of witnesses or determining whether facts relied on to 
prove the ultimate fact in issue were themselves proved, 
but merely the question of law whether certain circum-
stantial facts established by the evidence of record 
justified the conclusion of guilt as a logical inference 
:fl'om such circumstantial facts." 

The Board then quoted from the cited case as follows: 

"While we may be convinced of the guilt of the 
defendant, we cannot act upon such conviction unless 
it 1s founded upon evidence which, under the rules of 
law, is deemed suffic~ent to exclude every reasonable 
hypothesis except the one of defendant's guilt. We nn.1st 
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look alone to the evidence as we find it in the record, 
and applying to it the measure of the law, ascertain 
whether or not it fills that measure. It will not do 
to sustain convictions based upon suspicions***· 
It would be a dangerous precedent to do so, and would 
render precarious the protection which the law seeks 
to throw around the lives and liberties of the citizens." 

Applying the foregoing rules to the instant case, the Board of 
Review is impelled to the conclusion that the evidence is not legally 
sufficient to support the finding of the court that the accused 
fraudulently converted the funds to his own use, as alleged in the 
specification of which he stands convicted. 

In this connection it may be added that, although the accused 
was acquitted on the second specification, since it alleges the 
embezzlement of property at the sanie time and place and from the 
same ov1ner as the first specification, the evidence in support of 
it has been considered in order to determine whether it tends to 
show a criminal intent at the time and thereby furnishes some proof 
of the specific intent necessarily involved in the offense charged 
by the first, but, in the opinion or the Board of Review, the proof 
offered in support of the allegations of the second specification 
fails to establish any such criminal intent. 

a. For the reasons stated above, the Board or Review holds the 
record of trial not legally sufficient to support the findings of 
guilty and the sentence. 

, Judge Advocate. 

bZ1«04{~-vJudge Advocate. 

·~~ , Judge Advocate, 
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Washington, D.C. 

Board of Review 
CM 206090 

UNITED STATES ) THIRD DMSION 
) 

To ) Trial by lr.C.M., convened at 
) Fort George Wright, Washington, 

Privates FRED KOEBLER ) November 20, 1936. Dishonorable
(6558813) e.nd WAYNE G. ) discharge and confinement for 
SKIU..IN (6558817), both ) six (6) m:>nths as to each accused. 
Company F, 4th Infantry. ) Fort George Wright, Washington. 

HOLDING by the BOA..'W OF REVIEW 
McNEIL, CRESSON and HOOVER, Judge Advocates. 

l. The record of trial in the case Of the soldiers named above 
has been examined by the Board of Review. 

2. The accused were jointly tried upon the following charge and 
specification: 

CHARGE: Violation of the 93d Article of War. 

Specification: In that Private Fred Koehler, Uompany F, 
4th Infantry, and Private Wayne G. l?k1111n, Company F, 
4th Infantry, acting jointly,,and in pursuance of a 
conmon intent, did, at Fort George Wright, Washington, 
on or about October 8, 1936, feloniously take, steal, 
and carry away gasoline, value about one dollar ($1.00),. 
the property of Sergeant Ralph J. Leen, Company G, 
4th Infantry. 

Each accused pleaded not guilty to and was found guilty of the charge 
and specification. No evidence of previous convictions was introduced. 
Each was sentenced to dishonorable discharge, total forfeitures, and 
confinement at hard labor for six JlX>nths. The reviewing authority 
approved the sentence as to each, designated Fort George Wright, 
Washington, as the place of confinement, and forwarded the record of 
trial for action under Article of War 5oi. 



(250) 

3. The coll'.!Petent and substantially undisputed evidence introduced 
by the prosecution is sUI1I1Darized below as follows: 

About 5 or 6 o'clock on the afternoon of October 7, 1936, Private 
Lawrence M. Hascall, who was then sick in hospital at Fort George Wright, 
Washington, lent his 1928 Chevrolet coupe automobile to accused Skillin 
who stated at the time that he "wanted to go to his girl's house for 
dinner" (R. 9,12,13). Hascall habitually kept in an unlocked back com
partment of the car a can and a hose (R. 9,12). Shortly after 12:10 
on the morning of October 8, Skillin was observed "downtown" driving a 
car, and a few minutes later accused Koehler got into the car with him 
(R. 35,37). About an hour later, a Private 1st Class Walter E. Gay, 
who had Just completed a tour of guard duty and was putting his own 
car in a garage "in the rear of Company G" (R. 14), observed by means 
of his spotlight a can and hose in the rear of a parked car belonging 
to Sergeant Ralph J. Leen, Company G, 4th Infantry. Gasoline was being 
siphoned out of the gas tank into the can which was rWllling over (R. 14-15). 
Leen had parked the car at this place on October 7, with.approximately 
7 or 8 gallons of gasoline in the tank. On the following morning he 
found that about 5 gallons, of the Talue of about ninety-fiTe cents, 
had been removed without his permission or authority. (R. 10,11) After 
stopping the siphon and looking around the other cars parked in the 
vicinity, Gay went to the edge of a nearby bank and there discovered 
Koehler "lying in the grass with his head resting on his arms and his 
heels down, in the approved prone position". Gey twice ordered Koehler 
to rise but he did not comply until Gay took out his bayonet and "scraped 
it along the ground". Gay question~d him about the gasoline, can and 
hose, but Koehler said he knew nothing about them. Gay took him to the 
guardhouse, there amelled Koehler•s bands and found "they reeked of 
gasoline f'Umes". {R. 15) The sergeant of the guard also detected an 
odor of gasoline about Koehler at this time (R. 22). Koehler appeared 
to be in a daze and gave some evidence of intoxication (R. 19,22,28). 
The can and hose used to siphon the gasoline were identified as those 
habitually kept by Hascall in the car lent to Skillin (R. 11,12,15,20). 

After arrival at the guardhouse, Koehler was questioned by the 
sergeant of the guard and stated that he had no knowledge of the theft 
of gasoline (R. 20). Very soon thereafter, Koehler reiterated to the 
officer of the day his ignorance of the transaction, but on being 
turther questioned said that he had been asked by two civilians whom 
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he had met in town and who had brought him to the post to take the 
can and hose and "get some gas", but that he had "refused to take the 
can that was in the back of the car" and "went to tl1e bank and fell 
asleep until awakened by the guard" (R. 22). The officer of the day, 
Second Lieutenant George B. O'Connor, 4th Infantry, at this time told 
Koehler thatr"iou don't have to tell me this it you don't want to, 
but it would be better f~7 you to tell the truth. Anything you say 
will be used against yo~ (R. 25). On the a~ernoon of October a, 
Koehler asked Lieutenant O'Connor to come to the guardhouse and stated 
that he wanted to make a complete confession. Lieutenant O'Connor then 
advised Koehler as before, and in addition told him that "I would do 
everything I could to help him if he told ~he truth". (R. 26-27) 
Thereupon Koehler said that he had, at Skillin's invitation, ridden 
with Skillin in the car to "F Company parking lot", where, a~er some 
discussion about "getting some gas", the two got out the can and hose. 
Skillin then got back in the car to watch "for sentry number 2. Then 
I went down to the car and started to siphon out the ~soline. Then 
I thought I heard someone coming so I went over the edge of the bank 
and lay down. I drowsed off to sleep, and was awakened by the sentry, 
who took me to the guard house". He stated that both had been drinking. 
R. 27; Ex. B) On October 12, after Skillin had been warned that anything 
he said might be used against him, this statement was repeated in 
Skillin's presence, and Skillin, in answer to questions, admitted the 
truth thereof (R. 27; Ex. B). 

Neither accused testified. Some defense testimony that on the night 
in question accused had been drinking and were somewhat under the influence 
of intoxicants was introduced (R. 32,34,35,38). 

4. The defense objected to the introduction of the statements of 
accused last above noted on the grounds that they amounted to confessions, 
that the corpus delicti had not been proved and that they were not 
voluntary because induced by offers by Lieutenant O'Connor to help them. 
After some discussion ,11th respect to adm1ssib111ty of the statements 
as confessions, the paper reciting them (Ex. B) was, in the course of 
the direct examination of Lieutenant O'Connor, again offered in evidence. 
At this point the record of trial shows the followingi 

"Prosecution: The prosecution desires to introduce this 
evidence----- (is interrupted by the defense). 
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Defense: The defense would like to ask Lieutenant O'Connor 
a question, which may have a bearing on the admissability 
or the evidence. · 
Prosecution: The defense will have ample opportunity to 
cross-examine the witness at the proper time. 
President or the court: Court is closed. 
The court upon being opened, the president announced: The 
court rules on the ad.missability of the document as admissable 
evidence, the court wishes to know if the defense has any 
statement to add to his objection which has already been stated? 
Defense: The defense still objects and would like to ask 
Lieutenant O'Connor as to the means by which he obtained the 
confession from Private Skillin." (R. 27) 

Defense counsel continued with a restatement of his contention that the 
confessions were not admissible in the absence of m:>re complete proof 
of the cornus delicti. At the conclusion of the remarks by the defense 
counsel, the court, through the law member, announced that the paper 
(Ex:. B) would be received in evidence. (R. 28) Specific reference to 
the defense counsel's expressed desire to cross-examine Lieutenant 
01.Connor was not me.de by the court. In the cross-examination of the 
witness which shortly followed, no questions relating to the circumstances 
under which the confessions were me.de were asked. 

5. In view of the undertaking by Lieutenant O'Connor, officer or 
the day, expressed to Koehler, that he would do everything he could to 
help Koehler if he would tell the truth, the Board of Review is by no 
means tree from doubt as to the voluntariness or Koehler•s confession 
made on the afternoon of October 8, and repeated on October 12. It is 
well established that a confession in fact induced by hope of benefit, 
inspired by a person believed by the individual confessing to be 
competent to effectuate the hope, is involuntary and inadmissible. 

·Par. 114 a, M.C.M.; Bram v. United States, 168 u. s. 532, 542. Koehler 
was warned that he wasnot required to make a statement and that whatever 
he said might be used against him, and his action in asking for the 
officer of the day in order that he might confess was indicative of 
spontaneity, but the taint of the inducing promise by the officer remained. 
There was, it is believed, little force in the contention by the defense 
that this confession, as well as that by Skillin, was not adequately 
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supported by other evidence of the corpus delicti. The direct proof 
that the offense charged was in fact comnitted by someone was plain 
and entirely adequate to justify admission by the court of a confession 
if voluntarily made. 

The Board of Review is convinced, however, that, assuming the 
Koehler confession to have been improperly admitted in evidence, the 
remaining evidence is of such persuasive character that the error in 
this particular, if error it was, could not have injuriously affected 
the substantial rights or this accused within the meaning of the 37th 
Article of war. The remaining evidence shows that about an hour before 
the alleged larceny, Koehler was seen in 1Iascall's car, in which was 
habitually kept a hose and can. '.['his hose and can were used in siphoning 
out of Sergeant Leen•s car the stolen gasoline. Koehler was found 
concealed in the immediate proximity of Lean's car at the time the 
theft was being accomplished and it·was established that when arrested 
his hands and clothing smelled strongly of the odor of gasoline. These 
circumstances, unexplained as they were by any evidence offered by the 
defense, appear to exclude any reasonable hypothesis of Koehler•s 
innocence, and in themselves, without regard to the confession, compel 
a conclusion~! guilt. 

6. With respect to ace.used Skillin, it does not affirmatively 
appear that there was held out to him any inducement to confess, as 
in the case of Koehler, and he was warned that whatever he said might 
be used agai~t him, though not specifically warned as to his right 
to remain silent. But the evidence, to say the least, did not exclude 
the possibility that inducements similar to those offered Koehler were 
in fact held out to Skillin, and the defense, though it urged its desire 
to do so, was denied the opportunity fully to develop the circumstances 
under which the Skillin confession was made. The court, in announcing 
its decision to admit the confessions in evidence, foreclosed the 
defense from any cross-examination upon the subject matter in question 
of the witness whose knowledge of the circumstances under which the 
confession was ma.de was most complete. Its reception of the confession, 
without any intimation that the admission thereof was tentative or 
subject to further examination or the introduction of other pertinent 
evidence, in the face of the objections by the defense, was of such 
finality that the de~nse had no apparent alternative other than to 
assume that further insistence on its right to cross-examine would be 
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futile. The action of the court in denying to the defense the 
elementary and vital right of cross-examination and the right 
otherwise to seek to develop the involuntary nature of the confession, 
was manifest error. Al.ford v. United States, 282 U. s. 687, 694. 
In view of it, the Board cannot escape the conclusion that the admission 
in evidence of Skillin's confession was erroneous and highly prejudicial. 

Without this confession, which must be excluded rrom consideration, 
the only evidence in support of the findings of guilty in Skillin's 
case is that he borrowed He.scall's autonx>bile in which the can and hose 
used in stealing the gasoline were habitually kept, and was seen in it 
with Koehler about an hour before the larceny. There is no evidence of 
preconcert between the two nor is there any direct evidence placing 
Skillin or the borrowed car near the scene of the crime at the time of 
its commission. He was last seen "downtown.", and so far as the evidence 
of record shows he may have remained there or may have gone to his 
barracks while Koehler, for purposes of his own, proceeded to commit 
the larceny. In the opinion of the Board, this evidence is far too 
tenuous and quite insufficient to justify a conclusion that the court 
would have reached findings of guilty had the erroneously received 
confession not been before it, and it follows that the errors in cur
tailing the cross-examination and admitting the confession were plainly 
injurious to the substantial rights of this accused within the intent 
of the 37th Article of War. 

7. For the reasons stated above, the Board of Review holds the 
record of trial legally sufficient to support the findings of guilty 
as to accused Koehler, except the finding that he acted jointly and 
in pursuance of a common intent with accused Skillin, and legally 
sufficient to support the sentence as to accused Koehler; but not 
legally sufficient to support the findings of guilty and the sentence 
as to accused Skillin. 

, J'U.dge Advocate. 

Judge Advocate. 

J'udge Advocate. 
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Wasl:i.ington, n.c. 

Board or Review 
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MAR 12 l~H 
UNITED STATES ) HAVlAIIAN DIVISION 

) 
v. ) Trial by G.C.M., convened at 

) Schofield Barracks, T. H.,
Private TROY SLONE ) November 27, 1936. Dishonorable 
(6888138), Company L, ) discharge and confinement for 
19th Infantry. ) ' five (5) years. Penitentiary. 

HOLDING by the BOA.'lll OF REVIEW 
McNEIL, CRESSON and HOOVER, Judge Advocates. 

· l. The record of trial in the case or the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following charge and speci
fications: 

CHARGE; Violation of the 93d Article of War. 

Specification 1: In that Troy Slone, Private, COmpe.ny L, 
19th Infantry, did, at Schofield Barracks, T. H., 
on or about October 31, 1936, commit the crime of 
sodomy, by feloniously and against the order ot·nature 
having carnal connection by mouth with Willard Burman, 
Private, company I, 19th Infantry. 

Specification 2: In that Troy Slone, Private, Company L, 
19th Infantry, did, at Schofield Barracks, T. H., 
on or about October 31, 1936, commit the crime of 
sodomy, by feloniously and against the order of nature 
having carnal connection by rectum with Willard Burman, 
Private, Company I, 19th Infantry. 

He pleaded not guilty to the charge and specifications, and was found 
not guilty of Specification 2 but guilty of Specification 1 and the 
Charge. No evidence of previous convictions was introduced. He was 
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sentenced to dishonorable discharge, total forfeitures and confinement 
at hard labor for five years. The reviewing authority approved the 
sentence, designated the United States Penitentiary, 1lcNeil Island, 
Washington, as the place of confinement, and forwarded the record of 
trial for action under Article of ~ar 5oi. 

3. The evidence of the prosecution is substantially as follows: 

Sergeant Peter Intreiri, Headquarters and l,J.li tary Police Company, 
Schofield Barracks, Hawaii, testified that on the evening of October 31, 
1936, together with Privates Pickwick and Wood, he was on motor patrol 
(R. 7). As he "pulled up" the car at the Davis Field dugout, Private 
Willard Burman jumped out of the dugout; inside was accused who "was 
buttoning up his underwear and buttoning up his trousers"; when he first 
saw accused he was sitting in the dugout with his pants and underwear 
down about half way between his thighs and knees. Accused appeared to 
have been drinking but he was sober. (R. 8,9) He flashed his flashlight 
on Burman from about a foot away and saw "a creamy substance on the le~ 
side of his chin that appeared to be semen" (R. 8). There were semen 
stains on the bench about six inches to the right of where accused was 
sitting. Accused said nothing and immediately obeyed v,i tness' order 
to get in the Ford car. (R. 9) There was an odor of vomit in the 
dugout, and "there was a whole lot (of it), all in the same place", 
of recent origin; accused had it on his lips (R. 10-11). The Davis 
Field dugout is about half a mile from the 19th Infantry Barracks and 
more than a quarter of a mile from the Post Exchange beer garden. If a 
man were sick at the beer garden, it would be closer to go to the 19th 
or 27th Infantry barracks rather than to the dugout. (R. 11) Witness 
saw no sexual intercourse of any nature between accused and anyone else 
(R. 13). 

Privates First Class Walter H. Pickwick (R. 13-18) e.nd Richard H. 
Wood (R. 18-21), both of Headquarters and Military Police company, 
Schofield Barracks, who accompanied Sergeant Intreiri in the car and 
to the dugout, corroborated his testimony. Both stated that they saw 
Burman jump out of the dugout, that accused was in the dugout buttoning 
up his underwear, that he was sober and obeyed without protest the 
order to get into the car, that Burman had a white creamy substance 
on his chin which appeared to be semen, and that there was a similar 
substance on the bench near accused. 
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First Lieutenant Roy L. Leinster, Headquarters and 1alitary Police 
Company, Schofield Barracks, testified as to circumstances under which 
a written statement signed by accused was ma.de. Witness questioned 
accused for about two hours immediately after he was arrested in the 
officers' room at the military police company; he "considered it in 
the line of duty to obtain such things". Accused was "perfectly sober". 
He warned accused that he was conducting an official investigation 
and "that he was not required to answer, but that any question he might 
answer had to be the truth". (R. 22-24,29) Witness told accused that 
"it would be better if he told the truth" but that was merely an effort 
on his part to obtain the truth. Asked whether he had told accused 
that the object was to convict someone else and not himself, witness 
answered, "Well, I ma.de no promises and I did not offer him anything". 
(R. 25-26) Over the objection of accused, the statement was admitted 
as Exhibit 1 (R. 23,25,27) In the so-called confession, accused stated 
that about 5:45 p.m. on October 31, 1936, Burman asked him to go to 
a party, that arriving there he bought some wine for a dollar and drank 
it; then they went to the Post Exchange beer garden where he drank five 
or six beers but Burman drank no beer with him. The statement then 
continues, in pertinent part: 

"**•On the way to the Beer Garden, Private Burman 
tried to 'feel me up'. I tried to get away from him but 
he followed me into the beer garden.*** While I was 
drinking my last beer Private Burman came from around the 
counter and started talking to me. Re said that I was sick 
and that he had better take me where I could get over it. 

"We left the beer garden and went soma place. When 
I arrived at this place I remember vomiting and after 
doing so, I remember having to button the top button of 
my trousers and buckle my belt. 

"While I was buttoning my trousers, the Military 
Police appeared.*** Private Burman also told me to 
'shut up', that the M.P.'s had nothing on him. 

"When I sat down in the car I noticed that my rectum 
was sore. Although I do not remember all the details of 
the occurrence, I am quite positive that Private Burman 
had intercourse with me (just before the arrival of the 
11. P.) by way of the rectum. I believe that Private 
Burman is a pervert, because he has tried to 'feel me up' 
as if I were a woman, on two different occasions. 

-3-
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"Also, about seven weeks ago, on the first Saturday 
night.that I was here, Private Burman had intercourse 
with me by way or the l'ectum, and also sucked me ott. 
This occurred on the 19th Infantry drill field." 

The last paragraph above was read to the court but the law member 
announced that it "will not be considered as evidence by the court" (R. 29). 

4. . For the defense, Private J'ames I. Polly, Company K, -35th 
Infantry, testified that on Halloween night, October 31, 1936, he saw 
accused in the beer garden; he was "staggering around" and appeared ,to, be 
"a well intoxicated man". On cross~examination, he was not positive 
that it was on Halloween night that he saw accused. He has known accused 
for three years and they were friends in civil life at Kona, Kentucky'. 
(R. 32-34) 

Accused did not testify or make any statement to the court. 

5. Accused was charged with sodomy by mouth (Specification l) and 
by rectum (Specification 2), both with Private Willard Burman at Scho
field Barracks, Hawaii, on October 31, 1936. The court acquitted him 
or the latter offense and round him guilty of the former. There is no 
direct proof of penetration by mouth, an essential element or the ottense 
or which he was found guilty. It is a settled rule of law that penetration 
may be proved by circums~ential evidence, but the testimony or record 
shows only that Burman and accused were together in a secluded place 
under suspicious circumstances and that something resembling semen was 
seen on Burman's chin and a similar substance on the bench near accused. 
These facts do not, in the opinion of the Board of Review, const'itute 
a reasonable basis tor an inference that the mouth of accused was 
penetrated, that is, that sodomy by mouth was accomplished.' The so-called 
c.onfession indicates that Burman probably had the intent to have unlawtul. 
copulation with accused but whether the offense as found was accomplished 
is mere speculation. Indeed, the confession, rendering strong support 
of a theory of accused's guilt of the offense of which he was found not 
guilty, contains nothing of substance to indicate connnission of the 
offense of which he was convicted. 

The following from the opinion of the Supreme Court or Appeals 
of Virginia in Hudson v. Commonwealth, 127 s. w. 89, is pertillBllt: 

"The evidence relied on need not be fully recited. 
The two men bad been drinking heavily together, were 
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found in the same bed so stupefied that water had to be 
thrown on both of them before either regained con
sciousness. There is no direct evidence that the specific 
crime charged, copulation per os, was committed. The 
conviction rests solely upon the fact that when they were 
with difficulty aroused, the head of the accused was 
resting upon the stomach of Shaffer, and that he held 
the penis of Shaffer in his hand. That this creates a 
strong suspicion is unquestionably true, but this is all 
of the incriminating evidence, for the other circumstances 
related do not tend to show guilt or in any wise strengthen 
this incriminating evidence. There is nothing else to dis
credit the denial of the accused, supported as it is by 
proof of his good reputation. 

"Under this evidence the court erred in giving the 
instruction and in sustaining the conviction which so 
manifestly rests only upon suspicion. Evidence of pene
tration is necessary to establish this revolting crime, and, 
while this may be and generally can only be shown by circum
stantial evidence, such evidence must be convincing to a moral 
certainty and sufficient to exclude every reasonable doubt. 

"The judgment is therefore reversed and the case remanded, 
for a new trial, if the commonwealth elects to continue the 
prosecution." 

In the view we take of this case, it becomes unnecessary to decide 
whether the statement of the accused was properly admissible, as, even 
with it, the evidence is insufficient to sustain the conviction. 

G. For the foregoing reasons, the Board of Review holds the 
record of trial not legally sufficient to support the findings or guilty 
and the sentence. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 





WAR DEP.ARTI11El\"T {261) 
In the (;.l'ffice of 1he Judge Advocate General 

Washington, D.C. 

Board of Review 
CM 206280 

FEB 9 1937 

UNITED STATES ) THIRD DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Vancouver Barracks, ~ashington,

Private TRUMAN F. TA'YLOR ) December 29, 1936. AB to each: 
(6559900), Company H, 7th ) Dishonorable discharge and. con
Infantry, Private ERNEST W. ) finement for six (6) months. 
LEE (6385918), Head.quarters ) Vancouver Barracks, Washington.
Company, 7th Infantry, and ) 
Private ROBERT MORGAN (6550260), ) 
Company D, 7th Infantry. ) 

HOLDING by the BOARD OF REVTh'W 
McNEIL, CRESSON and HOOVER, Judge Advocates. 

1. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review. 

2. The accused were jointly tried upon the following charge and 
specification: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Private Robert Morgan, company D, 
7th Infantry, Private TrUman F. Taylor, Company H, 
7th Infantry, and Private .l!.'rnest W. Lee, Head.quarters 
Company, 7.th Infantry, acting jointly and in pursuance 
of a conmon intent, did, at Portland, Oregon, on or 
about November 2, 1936, by force and violence and 
by putting her in f~ar feloniously attempt to take, 
steal, and carry away from the person of Nellie Strait, 
JZO.OO, the property of the said Nellie strait. 

Each accused pleaded not guilty to and was found guilty of the charge 
and specification. No evidence of previous convictions was introduced.. 
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i,;ach was sentenced to dishonorable discharge, total forfeitures, and 
confinement at hard labor for six months. The reviewing authority 
approved the sentence as to each, designated Vancouver .tJarracks, 
Washington, as the place of confinement, and forwarded the record or 
trial for action under Article of rlar 5oi. 

•
3. 'l'he evidence shows that during the evening of November 2, 1936, 

the three accused went together to a rooming house in Portland, Oregon, 
and there entered a room. with the proprietress, one ~ellie ~trait 
(R. 8,14). Accused 1~ylor asked the woman if she knew anything about 
"racketeering", told her that she was in danger of which she would learn 
the meaning if she did not •pay them twenty dollars a week", stated that 
"they• would give her protection such as the police department could 
give and "also wanted me to give them the money". Taylor or accused 
Morgan told her that it she did not give them the money she could no 
longer operate her place ot business and "wouldn't be walking around any 
longer•. (R. 8,10,13-15) One of these two accused also said that "a 
pineapple could be easily thrown into the place" (R. 22). Taylor and 
Morgan both took part in the statements, but accused Lee said nothing 
(R. 8,13,14). The statements were made "in a very demanding tone ot 
voice" (R. 14). The three men were in civilian clothes (R. 9). One of 
them "stood in tront" of the woman "and talked. One stood by the door, 
and the other one (Lee) sat on the davenport" (R. 13). The woman 
testified that "one had his hand in his pocket. That was the only 
reason I would have to believe they were armed" (R. 22). She also 
testified that "the others agreed" with what Taylor said but that Lee 
said nothing (R. 8). After the statements and demands as described had 
been made, the woman, somewhat 1n fear, stated that she did not have any 
money and "they" said that one of them would return later for it {R. 9). 
On the following night, Morgan returned to the rooming house and was then 
arrested by the civil police (R. 9,15-17). With Morgan on this occasion 
was a man named Vance who did not accompany accused the night before 

· {R. 12,17). At about the same time, Taylor was arrested while walking 
along a street somewhat less than a block trom the rooming house {R. 17,19). 
Arter their arrests and after they had been warned that whatever they 
said might be used against them (R. 23), Taylor and Morgan, apparently 
voluntarily, made separate state~nts in which they admitted having 
planned and attempted to obtain money from rooming houses, and having 
demanded money from Nellie Strait for "protection" (R. 25,26). Morgan 
stated that they intended only to "bluff" the proprietors of the houses 
(R. 25), and Taylor stated that they told Nellie Strait that "we would 
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take action if we were not paid.*** We Just wanted ~o scare her into 
giving us the money" (R. 26). 

Neither accused testified but the defense introduced evidence of 
statements made by Taylor and M:>rgan to the officer who investigated 
the charges, to the effect that they had not threatened the woman 
involved (R. 28; ,Ei:s. 1,2). 

4. The eTidence sufficiently shows that at the time and place 
alleged accused ll<>rgan and Taylor, acting together with a common purpose, 
by means of threats of bodily injury, by some display of force, and by 
putting her in fear, attempted fraudulently to take and carry away from 
the person of the woman, Nellie Strait, money in the amount of $20.00, 
as charged. Both these accused assumed attitudes during the transaction 
designed to impress the victim with an intention and ability to support 
their demands by the use of force and violence and both participated 
in the threats of bodily injury. 

AB to accused Lee, the only proof of participation by him in the 
attempted robbery lies in his arrival with the other accused and his 
presence at the scene. He took no part in the conversation or threats 
and was seated in the room in a position apparently free from any 
suggestion of threatened force or violence. In so far as appears from 
the evidence, Lee may have gone to the scene of the offense in ignorance 
of the purpose of his companions. He remained in the room during the 
con:mission of the attempt but it is well established that the mere 
presence of a person at the time and place of the commission of an 
offense, without other proof of aiding or abetting the same, is not 
sufficient basis for an inference of participat~on therein. CM 205564, 
Rose and Gilbert, and cases cited; ~ v. Aldrich, sec. 1310, Dig. Ops. 
JAG 1912-30. In the opinion of the Boerd of Review, the evidence is 
not legally sufficient to support the findings of guilty as to accused Lee. 

5. For the reasons stated above, the Board of Review holds the 
record of trial legally sufficient to support the findings of guilty as 
to accused Morgan and Taylor, except the finding that they acted jointly 
and in pursuance of a common intent with accused Lee, and legally 
sufficient to support the sentences as to accused Morgan and Taylor; 
but not legally sufficient to support the findings of guilty e.nd the 
sentence as to accused Lee. 

-------~------, Judge Advocate. 

~v: Judge Advocate. 

Judge Advocate. 





WtlR DEP.AR'lMEI~T 
In the tlifice of The Judge Advocate General (265) 

Washington, D.C. 

Board of Review 
CM 206323 

UNITED STATES) FIF'l'H CORR3 AREA 
) 

V • ) Trial by G.C.M., convened at 
) Fort Ba.yes, Columbus, Ohio, 

Second Lieutenant FRANCIS ) December 11, 1936. Dismissal 
G. SCENEIDER (0-308396), ) and total forfeitures. 
Infantry Reserve. ) 

OPINION of the BOARD OF REVIEW 
McNEIL, CF..1SSON and HOOVER, J'udge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following charge and specifi
cation: 

CHARGE: Violation of the 93d Article of War. 

Specification: In that Francis G. Schneider, Second 
Lieutenant, Infantry Reserve, while on active duty, 
being at the time Camp Exchange Officer, Company 3515, 
CCC, Camp D-2, Defiance, Ohio, and as such custodian 
of the m:>neys of the camp exchange of said co:t:Ipany, 
did, at or near Defiance, Ohio, between September 30, 
1936, and November 2, 1936, both dates inclusive, 
feloniously embezzle by fraudulently converting to 
his own use moneys in the sum of one hundred and twenty
three dollars and eighty-six cents ($123.86), property 
of the said camp exchange, which xooneys came into his 
possession by virtue of his said office. 

He pleaded not guilty to and was found guilty of the charge and 
specification. No evidence of previous convictions was illtroduced. 
He was sentenced to be dismissed the service, to forfeit all pay and 
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allowances due or to become due, and to be confined at hard labor 
for one year. The revievring authority approved the sentence but 
remitted the confinement imposed, and forwarded the record of trial 
for action under the 48th Article of war. 

3. The evidence may be summarized as follows: 

Accused, a Second Lieutenant, Infantry Reserve, while on a tour 
of active duty beginning A,pril 17, 1936, and extending to December 16, 
1936 (par. 4, s.o. 88, Hqrs. 5th Corps Area, A~ril 14, 1936, and par. 8, 
S.O. 226, Hqrs. 5th Corps Area, Sept. 23, 1936), was assigned as Camp 
Exchange officer, Company 3515, Civilian Conservation Corps, Defiance, 
Ohio, and served in that capacity from 1".ay 11, 1936, to ,November 8, 
1936 (R. 12,13; Eics. A-D). During the month of October 1936, as such 
Exchange officer, he received from day to day, on behalf of the 
Exchange, cash aggregating $602.66, being proceeds of cash sales in 
the a.mount of $288.71 (R. 30; Ex. G), proceeds of redemptions by 
collection sheet and individual cash payments of notes signed by 
enrollees in the purchase of "canteen checks" in the amount of $,300 
(R. 34; Ex. G), and proceeds of a merchant's refund in the aroount of 
$13.95 (R. 41; Ex:. G). A Post Exchange Fund Book, kept and signed by 
accused, shows for the ~eriod cash receipts of $592.66, and a cash 
disbursement to the Bx:change steward of ~10, ma.king the srur£ aggregate 
$602.66 (Ex. F). At the end of September 1936, accused had in his 
possession and in bank, for the account of the ~change, :;p00.87 
(R. 38; :.t!:xs. E,F), which sum added to cash receipts for October made 
$1103.53 in cash, for which he became responsible during the latter 
month. Re had on deposit at the end of September, and deposited in 
the bank to the credit of the Excha.~ge during October, sums aggregating 
,470.95. (R. 45,52; Ries. E,H,I) He ma.de, or authorized, during October 
prvper cash· disbursements amounting to $22.80 {R. 31,35; Ex. G), and 
on October 31, through error, deposited to the credit of the Company 
Fund, i217.75, which should have been and later was deposited to the 
credit of the Exchange (R. 43-45; Ele. H). He was responsible then, 
on the last day of October 1936, for ,j;:392.03, that is, for $1103.53 
less authorized deposits and disbursements of $'711.50. 

Late in the day of October 31, the company commander, First 
Lieutenant Charles~. FUlton, Infantry Reserve, coIIDnenced a check of 
the Exchange records and in the course of his audit inquired of accused 
as to the reason for what·appeared to him to be an abnormally small 
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balance in the bank. Accused replied that he had deposited $250 
that afternoon to be credited to the Exchange account the following 
day. Lieutenant Fulton then consulted the bank and found that the 
item of $217.75, above mentioned, should have been deposited to the 
credit of the Exchange. He then returned to camp and requested 
accused to turn over his cash on hand for deposit. (R. 42-46) Accused 
produced $263.17 in cash and a receipt from the Exchange steward for 
$5 in change, thus accounting for only $268.17 of the sum $392.03 for 
which he was responsible, and thus leaving a shortage of $123.86 (R. 46). 
When accused was asked ab.out the shortage, he acted "a little nervous" 
and said he could not understand why the fund was short (R. 47}. The 
deposit book of the Exchange bank account contained under the dates 
October 5 and 13, notations of two deposits aggregating $217.75 (Ex. H), 
but these deposits were not in fact made on these deys and the notations 
on the deposit book were not ma.de by the bank (R. 52). No deposit of 
$250, as stated by accused, was made (R. 53; Ez. H). 

In the course of investigation of the shortage by a board of officers, 
accused, after having been advised of his right to remain silent and 
that whatever he said might be used against him, stated that he had 
known of the shortage before it was discovered by the company commander, 
that he was unable to explain the shortage, that he had not been "robbed", 
that he had not appropriated the monies to his own use, and that he 
expected "to make it up" (R. 60,51,65). With respect to the deposit 
entries of October 5 and 13, he stated that he knew they were false 
(R. 64,66) • 

. 4. Accused did not testify or make an unsworn statement. The 
defense did not introduce any evidence. The defense counsel in his 
argument contended that the prosecution had failed to prove fraudulent 
conversion by accused of the monies involved. , 

5. The evidence, including the admissions of accused, clearly 
establishes the receipt by accused in a fiduciary official capacity 
of monies in the allX)unt of $123.86, the property of the Camp Ei:che.nge, 
as charged, for which he did not account when demand therefor was ma.de. 
The circumstances under which the monies were received, the failure of 
accused to account therefor, his concealment of the shortage, and his 
statements that he intended to make good the loss and knew that the 
erroneous entries in the deposit book tending to conceal the shortage 
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were false, left no reasonable alternative to the court other than to 
conclude that, as charged, the monies were fraudulently converted by 
accused to his own use. Embezzlement in violation of the 93d Article 
of War is established beyond reasonable doubt. 

6. Accused, was, with his consent, ordered to tours of active 
duty, the last of which expired by its terms on December 16, 1936. 
The proceedings by the court were completed prior to the last mentioned 
date. Jurisdiction of the court-martial having attached while the 
individual was on active duty, and therefore subject to military law, 
it continued for all purposes of trial, sentence and execution of the 
sentence. CM 203869, Lienhard, and cases cited. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
as modified by the reviewing authority, and warrants confirmation thereof. 
Dismissal is authorized upon conviction of violation of the 93d Article 
of fiar. 

/ji:/,/ I4-:'e ' JUdge Advocate. 

~: Judge Advocate. 

Judge Advocate. 

To The Judge Advocate General. 



WAR DEPART1,\El·,T 
ln th\l Office of 1'he Judge Advocate General (269)

tiashington, v.c. 

Board of Review 
,.GM 206350 

UNITED STATES ) THIRD DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Vancouver Barracks, Washington,

Privates KENNETH E. McADM.f> ) January 9, 1937. As to each:
(6560214) and FRANRLIN s. ) Dishonorable discharge and con
TEDDER (6558102), both of ) finement for six (6) months. 
Company I, 7th Infantry. ) Vancouver Barracks, nashington. 

HOLDING by the BOAP.D OF REVIEW 
McNEIL, CRF.SSON and HOOVER, Judge Advocates. 

1. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review and found to be legally 
sufficient to support the sentence as to each accused. 

2. The evidence sufficiently shows that at the tin~ and place 
alleged accused, acting jointly and in pursuance of a common intent, 
wrongfully took and carried away the automobile described, of ownership 
as alleged, and of the approximate value found by the court. With 
respect to proof of the remaining element of the offense of larceny 
as charged, i.e., intent permanently to deprive the owner of his 
property in the automobile, the evidence shows only that accused, or 
one of them, at about 2:40 a.m., took the car from the street in front 
of the post office in Portle.nd, Oregon, that both drove rapidly in it 
in the direction of their nearby station, Vancouver Barracks, ~ashington, 
until stopped by the civil police a few minutes later, and that, when 
stopped, one of accused sprang from the car with an evident purpose of 
escape. (R. 23,24,26 127,33) Each accused made an unsworn statement 
that they intended to leave the car by a fire hydrant in Vancouver 
where it would be found and returned to the owner. Both stated that 
accused Tedder got in the car shortly after McAdams took it. (R. 43,44) 
These facts sufficiently show an intent by accused wrongfully to use 
the car for a period of short duration, but in the opinion of the 
Board of Review are not such as to form an adequate basis of a 
reasonable inference of intent permanently to deprive the owner of his 
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property. (,'M 193315, Rosborough; UM 194359, ::5adler, par. 1488 a, 
Supp. V, Dig. Ops. JAG, 1912-30; 0M 197795, Hathaway; CM 205811'";° Fage.n. 
The offense proved, the wrongful taking an6 carrying away of the 
automobile by accused, without the consent of the owner, violative of 
the 96th Article of ,1ar, was less than and included in the offense 
charged. CM 193315, Rosborough, and (,'M 194359, Sadler, above cited. 

3. For the reasons stated, the Board of Review holds the record 
of trial legally sufficient to support only so much of the findings 
of guilty as involves findings of guilty~ to each accused of 
wrongfully talcing and carrying away the automobile described, at the 
time and place alleged, without the consent of the owner, in violation 
of the 96th Article of ~ar, and legally sufficient to support the 
sentence as to each accused. 

, Judge .Advocate. 

Judge Advocate. 

J\ldge Advocate. 



VIAR DEPl.R'IMENT (271)I~ the Office ~f The Judge Advocate General 
Washington, D.C. 

Board of Review 
CM 206522 

UNITED STATES ) SECOND DrlISI ON 
) 

v. ) Trial by G.C.M., convened at 
) Fort Sam Houston, Texas, 

Private HARRY P. YOUNG ) February 1, 1937. Dishonorable 
(6351814), Detachment ) discharge and con.finement for 
Quartermaster Corps (DS), ) six (6) months. Fort Sam 
Fort Sam Houston, Texas. ) Houston, Texas. 

HOLDING by the BOA...tID OF REVIEW 
McNEIL, CRESSON and HOOVER, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
nas been examined by the Board of Review. 

2. The accused was tried upon the following charge and speci
fication: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Private Harry P. Young, Detachment 
Quartermaster Corps (DS), did, at Camp Bullis, Texas, 
on or about November 26, 1936, feloniously convert to 
his own use and benefit 52 bars Issue Soap, G.I., value 
about $2.08, 19 boxes Nectar Brand Black Pepper, value 
about $.76, 9 boxes McCormick's Bee Brand Ginger, value 
about $.90, 4 boxes Astor Brand Pure Cinnamon, value 
about $.16, 4 cans General Jackson Brand Pumpkin, 
value about $.36, 3 cans Stokely's Finest Cranberry 
Sauce, value about $.51, and 2 cans Pantry Brand 
Pimentos {Sweet Peppers), value about J.12, total 
value about $4.89, the property of ~he Officers' Mess. 

He pleaded not guilty to and was found guilty of the charge and speci• 
fication. No evidence of previous convictions was introduced. He was 
sentenced to dishonorable discharge, total forfeitures and confinement 
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at hard labor tor six months. The reviewing authority approved the 
sentence, designated ]ort Sam Bouston, Texas, as the place of confinement, 
and forwarded the record of trial for action under .Article of War 5~. 

3. The material evidence shows.that about 10:30 p.m., November 26, 
1936, accused and another soldier, a Corporal .Baumann, went in the 
latter's automobile to a point in the immediate vicinity and in front 
or the officers' club building in Camp Bullis, 'l'exas, and there placed 
in the car four small boxes of "groceries", which were by the side of 
the road between the road and the building end some sixty or seventy 
feet from the building (R. 8,9,12,13). Accused, when asked by Baumann 
what he was going to do with the groceries, said that he was going to 
"get rid of them". The two, after making an unsuccessful attempt to 
sell the goods at a filling station, went "about midnight on the night 
of November 26th, ~hanksgiving night" to the Buckhorn Cafe (R. 9,22) 
in San Antonio, Texas, and there accused sold to the proprietress the 
contents of the boxes, some soap resembling government issue soap, some 
canned goods including pumpkin, pimentos, and cranberry sauce, and some 
spices including pepper. (R. 9,10,18-21) The proprietress paid to 
accused for the goods about Jl.50 or $2.00 in money in addition to 
crediting him with the price of some beer or coffee consumed at the 
time by the two soldiers (R. 24). When the sale was first broached, 
accused said, in response to questions by the proprietress, that the 
soap was not government property although "IIEybe it had been" and that 
"they had broken up a mess (or officers' mess) and had divided this 
stuff among the boys that worked in the mess, and that he was one of 
them and was at liberty to do what he wanted to with it" (R. 18,23). 
About-December 10, it was discovered that the officers' mess building 
at Camp Bullis and a large ice box therein (R. ·29,30) which had not been 
in use since October 26,--the 69th Coast .Artillery occupied the building 
from October 21 to the latter dete (R. 43,44; Ex. B), had been unlocked 
(R. 31) and that supplies left in the ice box were disarranged and scattered 
about (R. 35,40). The supplies had originally included pumpkin, cranberries 
and similar goods (R. 46,47). The ice box was locked on the day the Coast 
.Artillery unit moved in (Ex. B). On December 10, the military police 
received from the proprietress of the care to whom accused had sold 
merchandise, 52 bars of soap, 19 boxes Nectar Brand black pepper, 9 boxes 
of McCormick's Bee Brand ginger, 4 boxes or Astor Brand Pure cinnamon, 
2 ce.ns cranberry sauce, 2 cans General Jackson Brand pumpkin, and one 
can of Pantry Brand pimentos (R. 26,27). These articles were turned 
over to Captain Knight, post colll!!fallder, who prepared a list of them at 
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the time (R. 31). On December 21, an inventory of the mess was made, 
which disclosed a shortage of supplies of the value of about $124.70,-
about Jl50 was the value of the inventory on October 5 and on the "day 
the 69 CAO m:>ved in", $25.30 was the value on December 21. The officer 
who ma.de this inventory testified by deposition that he had left in 
the building supplies similar to those described on "a list of the 
articles turned over to ~apt. Knight" (Ex. H). lhe contents of such 
a list were not proved except as it might be implied that the list 
referred to was that prepared by the post commander when the articles 
seized by the military police were turned over to him (R. 22,31; EX. A). 

4. In the course of examination by the court of a sergeant 138.ird, 
the witness was permitted to testify that a Mr. Battersby had reported 
to witness that accused and Corporal Baumann had offered to sell 
Battersby a quantity of groceries and·that "these two boys had told him 
that they had cleaned out the Officers' Mess at Camp Bullis" (R. 38). 
The defense objected to this testimony and asked that it be stricken 
as hearsay, but the objection was overruled by the laf member (R. 39). 

5. The evidence sufficiently shows that accused, at about the 
time and place alleged, applied to his own use and benefit the articles 
described in the specification, this by his sale of the goods with the 
assertion that they had been given to him upon the closing of a mess or 
officers' mess. 

The proof in support of the allegations that the articles so applied 
were the property of the Officers' mess at Camp Bullis and that the 
application thereof by accused to his own use amounted to wrongful 
(charged as felonious) conversion consists of the admission by accused 
that the goods came from a mess or officers' mess and the circumstances 
that the articles were taken by accused from the vicinity of the officers• 
mess building at Camp Bullis, that the physical condition of the building 
and ice box some two weeks later indicated that it had been wrongfully 
entered within the preceding six weeks, that a shortage of some kind was 
discovered still later, and that articles similar in some respects to 
those sold by accused had been in the mess building. There is no proof 
that articles of the kind applied by accused to his own use were missing 
from the mess or that the shortage round was of goods of this type. 
There is no satisfactory proof as to whether the ice box was unlocked 
and the contents disarranged before vacation of the building by the 
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Coast Artillery unit, which vacated it on October 26. The admission 
by accused to the cafe proprietress did not include a statement that 
the mess from which he obtained the goods was the officers• mess at 
Camp Bullis. The proof, circumstantial and slender though it is, 
might permit an inference of ownership and wrongful conversion as 
alleged. It by no means compels that inference. In considering the 
sufficiency of the circumstantial evidence to constitute a basis of an 
inference of guilt, the following is pertinent: 

"While we may be convinced or the guilt of the 
defendant, we cannot act upon such conviction unless it 
is founded upon evidence which, under the rules of law, 
is deemed sufficient to exclude every reasonable hypothesis 
except the. one of defendant's guilt. We must look alone 
to the evidence as we find it in the record, and applying 
it to the measure of the law, ascertain whether or not it 
fills the measure. It will not do to sustain convictions 
based upon suspicions***• It would be a dangerous 
precedent to do so, and would render precarious the pro
tection which the law seeks to throw around the lives and 
liberties of the citizens." Buntain v. ~' 15 Tex. J;pp. 490. 

See also CM 197408, Mccrimon, and cases cited; and CM 186632, Graulau. 

Such being the competent evidence of guilt, it becomes necessary 
to determine whether the manifest error of the court in admitting in 
evidence over the protest of the defense the hearsay statement of 
Sergeant Baird purporting to relate an attempt by accused to dispose 
of groceries, coupled with his declaration that he had~ together with 
Baumann, "cleaned out the Officers' Mess at Camp Bullis", was of 
prejudicial effect. The Board of Review cannot escape the conclusion 
that it was highly prejudicial. Containing, as it did, the elements 
of a confession of wrongful conversion of groceries belonging to the 
officers' mess at Gamp Bullis and thus supplying most convincing and 
the only definite evidence of the alleged ownership of the articles 
in ~uestion, as well as of fraud, it is not to be doubted that it bore 
substantial weight with the court in consideration of the findings. 
It cannot in fairness be said that findings of guilty could, with 
reasonable certainty, have been expected had this hearsay testimony 
been excluded from consideration. It mu.st be concluded that the 

-4-



{275) 

error noted adversely affected the substantial rights of accused 
w1thin the meaning of the 37th Article of war. 

6. For the reasons stated, the Board of Review holds the record 
or trial not legally sufficient to support the findings of guilty 
and the sentence. 

Judge Advocate. 

J\ldge Advocate. 





WAR DEPJ.R'11IENT cm 
In the Office of The Judge Advocate General 

Washington, n.c. 

Board of Review 
CM 206640 MA~ 3 t 1937 

UNITED STATES ) UNITED STAT.ES MILITARY ACADEMY 
) 

v. ) Trial by G.C.M., convened 
) at West Point, New York,

Cadet RAYMOND FOSTER MA.HOOD, ) February 15, 1937. 
Fourth Class, United States ) Dismissal. 
Corps or Cadets. ) 

OPINION or the BOARD OF REVIEW 
McNEIL, CRI!SSON and HOOVER, Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the cadet ll8Illed above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following charge and specifi
cations: 

CHARGE: Violation or the 95th Article or war. 

Specification 1: In that cadet Raymond Foster Mahood, 
Fourth Class, United States Corps of Cadets, being 
engaged at a blackboard in a written recitation in 
French at the United States Military Academy at West 
Point, New York, and having written on the blackboard 
a translation to French of an exercise consisting of 
a sentence in l!Jlglish furnished by his instructor, 
which translation was required to be ma.de by him, 
the said Cadet Mahood, without the aid of any- person 
or writing, did, on or about the 15th day of December, 
1936, with intent to deceive his instructor, 1st 
Lieutenant Charles B. Duft, Coast Artillery corps, 
u. s • .A:rmy, and by such deception to obtain a higher 
mark than he otherwise would obtain, wrongfully compare 
his own translation with a translation made and written 
on the blackboard by Cadet Jack A. Drown, Fourth Class, 
United States corps or Cadets, and did wrongtully change 
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his own expressions by inserting the words "ce qu'il 
expliquais" and "a appele le courage", thereby causing 
his own expressions to conform to the translation 
ma.de by the said cadet Drown, except for the final 
letter of the word "expliquais". 

Specification 2: ***did, on or about the 15th day ot 
December, 1936, with intent to deceive his instructor, 
1st Lieutenant Charles B. Duff, Coast Artillery Corps, 
U. s. Army, and by such deception to obtain a higher 
mark than he otherwise would obtain, wrongfully compare 
his own translation with a translation made and written 
on the blackboard by Cadet Jack A. Drown, Fourth Class, 
United States Corps of Cadets, .and did wrongf'ull.y change 
his own expression in said sentence by inserting the 
words •un pli aupres de", thereby causing his own ex
pression to conform to the translation me.de by the said 
Cadet Drown, except tor the word "e.upres". 

Specification 3: •••did, on or about the 17th day of 
December, 1935, with intent to deceive his instructor, 
lat Lieutenant Charles B. Duff, Coast Artillery Corpe, 
u. s • .Arrlrr, and by such deception to obtain a higher 
mark than he otherwise would obtain, wrongfully compare 
his own transcription with a transcription Ill!lde and 
written on the blAckboard by Cadet Jack A. Drown, Fourth 
Class, United States COrps ot Cadets, and did wrongtully 
change his own transcription from •idio" to read •1 d j o", 
thereby causing his own transcription to conform to the 
transcription made by the said Cadet Drown. 

Specification 4: ***did, on or about the 5th day of 
January, 1937, with intent to deceive his instructor, 
1st Lieutenant 'l'homas w. Hammond, Jr., Infant171 U. s. 
~. and by such deception to obtain a higher mark 
than he otherwise would obtain, wrongfully compare his 
own translation with a translation made and written on 
the blackboard by Cadet R~bert L. Colligan, Jr., Fourth 
Class, United states corps of Cadets, and did wrongtully 
che.nge his own expressions by inserting the words •101• 
and "ma valise", thereby causing his own expressions to 
conform to the translation made by the said Cadet Colligan. 
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Specification 5: (Finding of Not Guilty) 

Specification 6: ***did, on or about the 5th day of 
January, 1937, with intent to deceive his instructor, 
1st Lieutenant Thome.a i/. Hamnond, Jr., Infantry, 
U.S. Army, and by such deception to obtain a higher 
mark than he otherwise would obtain, wrongfully compare 
his own translation with a translation im.de and written 
on the blackboard by Cadet Robert L. Colligan, Jr., 
Fourth Class, United States Corps of Cadets, and did 
wrongfully change his own expression in said sentence 
from "que elle" to read "qu'elle", thereby causing his 
own expression to conform to the translation made by 
the said Cadet Colligan. 

Specification 7: ***did, on or about the 13th day of 
January, 1937, with intent to deceive his instructor, 
1st Lieutenant Thomas W. Ramnond, Jr., Infantry, 
U.S. Army, and by such deception to obtain a higher 
mark .than he otherwise would obtain, wrongfully compare 
his own translation with a translation made and written 
on the blackboard by Cadet Robert L. Colligan, Jr., 
Fourth Class, United States corps of cadets, and did 
wrongfully change his own expression "C'est avocat" to 
read "Il est avocat" and did wrongfully change his own 
expression "c'est moi qui ai" to read "c'est moi qui 
suis", thereby causing his own expressions to confonn 
to the translation made by the said Cadet Colligan. 

He pleaded not guilty to the Charge and specifications, and was found 
not guilty of Specification 5, but guilty of the remaining specifications 
and of the Charge. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
the 48th .Article of War. 

3. The evidence for the prosecution 'f!JJ3:1' be sUillllarized as follows: 

On December 15, 1936 (Specifications land 2), accused was a 
member of a first section (R. 13) of Fourth Class French at the United 
States Military Academy. lJith other cadets present, he was sent to the 
blackboard to prepare and wr1te on the board, w1 thout, aid from any other 
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person or writing, translations into French of certain sentences in 
English borne on a typed or mimeographed sheet given him (R. 9jlO). 
The recitation involved in the translation was to be graded (R. 9). 
The cadet at the second board on the left of accused, Cadet Jack A. 
Drown, had identical sentences to translate (R. 10,11; Ex. A). During 
the course of the recitation, the instructor, First Lieutenant Charles 
B. Duff, Coast Artillery Corps, who had been instructed particularly 
to observe the actions of accused, and who was sitting at his desk 
which directly faced the blackboards at a distance of somewhat over 
twenty feet and to which accused's back was turned (R. 13,14,17,18), 
observed accused turn his head to the left (R. 14) in the direction of 
Cadet Drown's board (R. 11) from a position from which the board could 
be seen (R. 15}. After apparently looking at the board (R. 14), which 
was on the same wall of the room as accused's board (R. 10; Ex. A}, ' 
for about thirty seconds (R. 15), he changed his translation of the 
expression, "what he was going to explain•, to the French words, •ce 
qu'il expliquais•, which latter words were written on Cadet Drown•s 
board except that Cadet Drown had the last quoted word written "expliquait" 
(R. ll). The translation in the form to which accused finally changed · 
it was correct. Cadet Drov,n's use of the letter "t• of the last word 
ot the translation was incorrect (R. 14). The instructor testified that 
he did not "recall exactly what Cadet 1Iahood had written tor the trans
lation" before he changed it (R. ll). The English expression next 
following that above noted was "sumn.on the courage". Accused did not 
at first write on the.board his translation, but after turning his head 
and apparently looking at Cadet Drown's board, as before, wrote "a appelJ 
le courage", the translation exactly as written on Cadet Drown's.board. 
(R. ll,14,15) The translation was correct (R. 14; Ex. A). (Specification l) 
Later in this recitation there was a translation of an English expression,. 
"a depression ne.ar". Again, accused failed to write a translation until, 
as on the previous two occasions, he had turned his head to the left as 
if looking at Cadet Drown's board, whereupon he wrote on his board, "un 
pli aEPres de", the translation as.written on cadet Drown's board except 
that Cadet Drown had written the third French word "apres". (R. ll,14,15) 
The translation as written by accu~ed was the correct one (R. 14). Ac
cused's work in this section during December 1936 was about the average 
ot that ot the other members ot the section (R. 13)~ (Specification 2) 

On December 17, 1936 (Specification 3), accused was sent to the 
blackboard for a similar graded and unaided recitation in the same section 
and subject as described above, the recitation consisting, in part, of 
writing phonetic symbols of the French word "idiot". He and Cadet Drown 
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stood at the same blackboards. (R. 10-12,17; Exs. A,B) The instructor, 
sitting at his desk (R. 13), and en associate professor of Modern 
Languages, Major William A. Jenna, Infantry, who was in attendance 
for the purpose of watching accused (R. 16), standing near the instructor's 
desk (R. 17), observed that accused wrote as the symbols the letters 
"1 d .!. o" (R. 12,17), and, after writing symbols for two other words, 
turned his head to the left as if looking at Cadet Drown's board (R. 12, 
14,17) and changed the third letter of the symbol noted to "j", thus 
making it "1 d .J. o" (R. 12,17; Exs. A,B). The latter symbol, as changed, 
was correct and was the symbol as it appeared on Cadet Drown's board 
(R. 12). The instructor testified that accused turned his head towards 
the left from a position from which Cadet Drown's board could be seen 
and remained in that position about thirty seconds (R. 14,15). Major 
Jenna testified that accused took a step backward, looked to the left 
for "two or three seconds perhaps", then stepped up to the board, lifted 
his hand, "made a few vague motions and extended the third symbol" (R. 17). 

On January 5, 1937 (Specifications 4 and 6), accused was sent to 
the blackboard for another graded and unaided recitation consisting, 
as before, of translations from English to French, in Fourth Class French, 
his board being located as that previously described (R. 18,19,25; Exs. 
C,D). At the second board to his left was Cadet Robert L. Colligan 
with the same task as accused (R. 20,26). No one was between them (R. 26). 
The section instructor, First Lieutenant Thomas w. Hamnond, Jr., Infantry, 
standing at his desk facing the blackboards at the other end of the 
room (R. 22), and another instructor, Captain G. Arthur Hadsell, Infantry, 
in charge of Fourth Class French, sitting "besid~" the desk and about 
ten feet directly behind accused, observed that accused, in writing his 
translation for one of the sentences, "Has the porter taken my suitcase?• 
omitted the French word for "porter", which should have been the first 
in the translation, wrote some other French words and left a further 
blank space for the French word for "suitcase", e.nd that he then stepped 
back, turned his head to the left as if looking at Cadet Colligan's 
board, and thereupon wrote in the appropriate blank space for "suitcase" 
the French word "valise• or "ma valise• as it appeared on Cadet Colligan's 
board. He also tilled in the translation tor the word •porter". (R. 20~26} 
Cantain Hadsell testified that when accused turned his head in the 
di;ection of Cadet Colligan's board, he did so "very fUrtively" (R. 26). 
In a sentence later translated, accused left a blank space for the 
French word corresponding to the 1'nglish word "here• and, after com
pleting the rest of the sentence, again stepped back, turned his head 
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to the left as before and thereupon filled in the blank space with 
the French word "ici" (R. 20,21,27) as it appeared on Cadet Colligan•s 
board. This latter French word is a very conman translation Qf the 
English word "here". Lieutenant Hammond testified that it was not 
unusual for cadets to change their blackboard work before they turn 
around to signify completion of their work. (R. 23) (Specification 4) 
Captain Hadsell testified that in the sentence containing the word 
"ici", accused wrote the words "que elle" as a translation for the 
English words "that she•, and that after stepping back and turning 
his head in the direction of Cadet Colligan's board he crossed out the 
first "e" and substituted an apostrophe, making the translation read, 
"qu'elle", as it appeared correctly on Cadet Colligan's board (R. 26,27; 
Ex:. D). (Specification 6) 

On January 13, 1937 (Specification 7), in a recitation similar 
to those heretofore described (R. 21,22), accused was required to WTite 
on the board, without aid, a translation to French of the English 
sentences, "He is a lawyer, isn't he? No, it is I who am a lawyer". 
He wrote, "C'est avocat, n'est, ce pas? Non, c'est moi qui ai", and 
was then observed by the instructor, Lieutenant Hammond, to step back 
and turn his head to the left es if looking at the board at which 
Cadet Colligan was working at the same translation• .A13 before, Cadet 
·colligan was two boards away and no one was at the board between the 
two. After turning his head towards Cadet Colligan•s board, accused 
slowly picked up his eraser, erased the word "ai", the last word of 
the sentence, and substituted the word "suis". He thereupon stepped 
back a second time, turned his head to the left in the same manner, 
stepped up to the board slowly, picked up his eraser, erased the 
first letter "C" with the apostrophe and substituted "Il" therefor. 
After these changes had been made, the substituted words were the same 
as appeared on Cadet Colligan's board. (R. 22; Ex. C) 

4. Two cadets, roommates of accused, testified for the defense 
that they had observed accused while he was preparing his work in his 
room and that he frequently looked up and about although apparently 
having no trouble in doing the work correctly (R. 30,31). These cadets 
testified that accused did his work in his room without assistance 
except from his text book, which he was allowed to use, and that they 
were never "suspicious" of his actions (R. 29-31). 

Accused testified, at his own request, that although he had not 
studied French prior to entering the 1tilitary Academy, except at a 
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preparatory school at Fort Winfield Scott, California, he did not 
have difficulty with the subject at the Military Academy (R. 34,35). 
He looked in the direction of Cadet Drown's and Cadet Colligan's black
boards, as shown by the prosecution witnesses, but did not look at these 
boards and did not copy or otherwise get aid therefrom (R. 35). He has 
the "habit of looking" to the left (R. 35,38) and, while doing so on 
the occasions described, was thinking of the problems before him and of 
the application of rules he had learned. As to the expression, •ce qu'il 
expliquais" (Specification 1), he was thinking or the rule of elision 
of the "e" in "que•. With reference to the expression "a appele le 
courage" (Specification 1), he was attempting to apply a rule as to the 
use of a double or single "e" in the verb "appele". In regard to the 
expression "un pli aupris de" (Specificetion 2), he was considering a 
choice of the words "aupres" and "apres" meaning the same thing. (R. 35) 
"Apr~s", as he wrote, was correct. He "stopped a nx:nnent" to consider 
the phonetic ~ymbol "1 d j o" (Specification 3) because on the previous 
night he had looked up and written this symbol. He changed the expression 
"que elle" to "qu'elle" (Specification 6) because he had in his hurried 
writing overlooked the rule of elision applicable and had noticed the 
error in reading over his work. (R. 36) He changed "ai" to "suis" 
(Specification 7) because he noticed the error in reading over his 
translation. The reason for his habit of stepping back from the board 
was that he was tall, six feet one inch, and wrote his work very high 
or low on the board where it was difficult to read it when close to the 
board. Only a short time was allowed to do the writing. (R. 37) He 
had had the habit of looking around the section rooms since becoming a 
cadet and had been warned about it by cadets in the "honor lectures" 
(R. 38) • The Professor of Modern Languages had told him in September 
or October that he should not "create any suspicion" by "looking around" 
or by "taking things off other boards". Accused had made an effort to 
discontinue his habit of looking about but had not succeeded. (R. 38) 

5. In rebuttal for the prosecution, Lieutenant Thomas w. Hammond, 
Jr., testified that accused continued as a member of witness' section 
during January 1937 and that "several days after January 13" he dis
continued the practice or looking about the section room during 
recitations. Witness never saw accused turn his head and look at 
things in the room other than the other blackboards. (R. 39) 

6. There is no substantial dispute in this case as to the physical 
acts or accused upon which are primarily based the inferences or 

-7· 



(284) 

cheating, that is, of his deceit and wrongtul. use of written work 
of other cadets, which constitute the essence of the dishonorable 
conduct charged. But accused wholly denies any deceit or wrong:ru.l. 
use or the work or other cadets. He ad.mits having turned his head 
towards the blackboards of Cadets Drown and Colligan on the occasions 
described in the specifications but asserts that in so doing he did 
not look at these blackboards, - mentally visualize their contents, 
or copy or use the solutions thereon as his own. He states that his 
proved acts in stepping back from his own board and in looking to the 
left were natura1 movements resulting trom his posture at the blackboard, 
his preoccupation and his involuntary habits which, after W(l.rning, he 
had tried to break. There is, in the testimony of his roommates, some 
corroboration of his assertion that he was the victim of a nervous 
habit of looking about while preparing his lessons. It is suggested 
by the defense, also, t.hat some of the work alleged to have been copied 
was so simple as to imply the absence of any motive for a member of a 
first section in French, as accused, to desire or use unauthorized aid 
therein. 

Despite the assertions of innocence by accused, the Board of Review 
is of the opinion that the circumstantial evidence of deliberate cheating 
is so persuasive as to leave no reasonable doubt of guilty intent, as 
found by the court. Not only did accused on each occasion described 
in the specifications assume a physical position from which he could 
read the writing on the blackboards to his left, but immediately there
after he made changes in his own solutions or supplied omissions therefrom 
which corresponded exactly or in substance with the writings towards 
which his head had been turned. It would be taxing the credulity of 
reasonable men to conclude that these acts were under all the circumstances 
of this case merely the result of habit and coincidence. Human experience 
may permit the conclusion that in moments of preoccupation the eyes may 
rest upon objects without forming mental pictures of those objects, but 
when mental pictures of the objects are repeatedly and at once expressed 
or recorded by the person looking, the only reasonable inference is that 
the person saw what he looked at. The work copied by accused was in 
part possibly so simple that he need not have copied it, but the fact 
remains that his actions were those which a person so copying would take. 
A motive to cheat is found in accused's natural desire to :nii.intain his 
high standing in the subject in which he was reciting. Exactitude 
in detail and in simple tasks·was needtul to tul.fillment of such a 
purpose. 
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The testimony of the prosecution witnesses that accused apparently 
looked at, that is, with deliberation sought to read, the writing or 
cadets Drown and Colligan before making his corrections and supplying 
his original omissions, was competent as immediate conclusions or 
•shorthand" inferences or what the witnesses saw. liharton's Criminal 
Evidence, paragraph 458; 16 Corpus Juris 749. The impressions or these 
experienced officers support the other evidence of guilt. 

The acts of accused proved with respect to each specification were 
properly in evidence with respect to the remaining specifications, 
closely allied in time and fact. As stated in the 1Ianual for Courts
Martial, paragraph 112 l, 

"When criminal intent, xootive, or guilty knowledge 
in respect of the act is an element in the offense charged, 
evidence of other acts of the accused, not too remote in 
point of time, manifesting that intent, nx,tive, or knowledge, 
is not made inadmissible by reason of the fact that it may 
tend to establish the commission of another offense not 
charged." 

See also 16 Corpus Juris 588-591; Paine et al. v. United States, 7 Fed. 
(2d) 263; CM 195772, Wipprecht. In the instant case the repetition by 
accused of his incriminating acts is strongly indicative of intent to 
cheat in each case. 

The Board of Review is of the opinion that the evidence establishes 
beyond reasonable doubt the guilt of accused as found, and warrants 
confirmation of the findings of guilty and the sentence. The offenses 
charged and proved are violative of the 95th Article of War as charged 
and found. 

7. Accused was admitted to the United States Military AcadelDY as 
a cadet on July 1, 1936, from the 16th District of California by 
appointment of Congressman John F. Dockweiler. He was born :March 12, 
1915, and is now 22 years of age. 

s. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
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is legally sufficient to support the findings of guilty and the 
sentence and warrants confirmation of the sentence. A sentence or 
dismissal is mandatory upon conviction of the 95th Article of War. 

~..............-+__.._____,..... 

, J\ldge Advocate. 

, ~\Judge Advocate. 

, Judge Advocate • 

To The Judge Advocate General. 



WAR DEPARTI,'ll'fl' 
In the Office of The Judge Advocate General (287)

Washington, D.C. 

Boe.rd of Review 
CM 206670 

UNITED ST.A.TES ) FOURTH CORPS Mi.EA 
) 

v. ) Trial by G. C.M. , convened at 
) Fort Oglethorpe, Georgia,

Private TUNIS BLAIR ) February 23, 1937. Dishonorable 
(6654084}, Company K, ) discharge and confinement for 
10th Infantry. ) one (1) year. Fort Oglethorpe, 

) Georgia. 

HOIDING by the BOARD OF REVIEW 
McNEIL, CRESSON and HOOVER, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review and found to be legally 
sufficient to support the findings of guilty of Charge I and its 
Specification and the sentence. 

2. By the Sp.ecification, Charge II, laid under the 94th Article 
of War, there is alleged the larceny by accused of a uniform coat, 
property of the United States, issued to Private Roy A. Ferguson, 
Company K, 10th Infantry, and fUrnished for the military service of 
the United States. The evidence shows that Ferguson, to whom the 
coat had been issued about June 9, 1936, as a part of his initial 
clothing allowance, lent it to accused during the evening of December 
31, 1936, at Fort Thonas, Kentucky, at the request of accused, to wear 
while attending a show, Ferguson understanding that it would be returned 
the same evening. The coat was not so returned, but accused absented 
himself.without leave on January 2, 1937, placing on Ferguson's bunk 
a note to the effect that accused was returning another coat in place 
of that borrowed. (Exs. 4,7) There is no evidence that at the time 
accused originally received the coat he intended to deprive the owner 
of his property. Thus the evidence shows that there was no trespass 
by Ferguson.or accused in the loan of the coat, an essential element 
of the offense charged, unless there was a constructive trespass 
founded upon the theory that Ferguson had naked custody only of the 
property. It has been held that while this theory has been applied 
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to the conversion of articles such as small arms issued for teI!l!)orary 
use in the service of the United States, it will not support a con
viction of larceny of articles such as is here involved, issued to 
a soldier for indefinite periods for his general use and of which he 
has possession as distinguished from custody. Par. 1533, Supp. V, 
Dig. Ops. J.AI; 1912-30; CM 197396, Christopher. The coat in question 
having law1'Ully come into the possession of accused, his subsequent 
fraudulent conversion thereof was embezzlement rather than larceny as 
charged, distinct offenses not included one in the other. CM 197396, 
Christopher. 

3. For the reasons stated, the Board of Review holds the record 
of,trial legally sufficient to support the findings of guilty of Charge I 
and its Specification, and the sentence, but not legally sufficient to 
support the findings of guilty of Charge II'and its Specification. 

Judge Advocate. 

..,,.~... Judge Advocate • 
~' 

Judge Advocate. 



WAR DEPA.~T! !ENT 
In the Office or The Judge hdvocate General (289) 

Washington, D.C. 

Board of Review 
CM 206971 MW 2 s 1937 

UNITED STATES ) UNITED STATES ?.IILITARY ACADE!l:Y 
) 

v. ) Trial by G.C.M., convened at 
) West Point, New York, March 

Cadet LUIS RAUL ESTEVES, Jr., ) 22 and 23, 1937. Dismissal. 
Fourth Class, United States ) 
Corps of Cadets. ) 

OPINION of the BOARD OF P..EITIEW 
Mc!IEIL, CRESSON and HOOVER, Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the cadet narr.ed above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and specifi
cations: 

CF..ARGE: Violation of the 95th Article of War. 

Specification 1: In that cadet Luis Raul Esteves, Jr., 
Fourth Class, United States Corps of Cadets, did, at 
West Point, New York, on or about 1;ovember 30, 1936, 
with intent to deceive Captain John L. Whitelaw, 
Infantry, U. S. A:rrrry, his instructor in the Department 
of English, United States l,:ilitary Academy, west Point, 
New York, present to said instructor, as an assigned 
written recitation in English which was re~uired and 
upon which he was to be graded, a written composition 
over his own signature, indicating by the submission 
of said composition over his signature that the compo
sition was his own honest, personal work, when in truth 
and in fact t~e said Cadet Esteves well knew that it 
was not his own honest, personal work, but was in sub
stance and in effect a portion of Halleck•s New English 
Literature by Reuben Post Halleck, 1l.A., L.L.D., which 
appears on page 90 ·or said .Halleck's New EnBlish 
Literature. 
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Specification 2: In that Cadet Luis Raul Esteves, Jr., 
Fourth Class, United States Corps ot Cadets, did, at 
lfest Point, New York, on or about November 30, 1936, 
with intent to deceive Captain John L. Whitelaw, 
Infantry, u. S. A:rmy, his instructor in the Department 
ot English, United Sbtes Military Academy, west Point, 
New York, knowingly and willfUlly make and submit to 
eaid instructor, in connection with a written composition 
entitled "Chaucer's Humor", a false official written 
statement as follows: 

"I certify that I have not adapted the organization, 
or used the wording.or paraphrased the sentences of my 
source article. Since writing my theme I have reread 
my source article and have placed in quotation marks 
all material taken directly from it", 

which statement was known by the said Cadet Esteves to 
be untrue in that he had ·adapted the organization, used 
the wording and paraphrased the sentences pf a portion 
of a book entitled Ba.lleck's New English Literature, 
without placing in quotation marks all material taken 
<U,rectly from it. 

Specification 3: (Finding ot Not Guilty) 

Specification 4: In that Cadet Luis Raul Esteves, Jr., 
Fourth Class, United States Corps of Cadets, did, at 
West Point, New York, on or about December 21, 1935, 
with intent to deceive the Superintendent, United States 
Military Academy', state in an otf'icial communication 
addressed to the Superintendent, United States Military 
Academy, that "I wrote the paragraph as my own work, 
and as such I checked it against my textbook Canterb:uE.Z 
Tales and enclosed in quotation marks all statements 
which I copied trom the tales•, which statement was 
known by the said Cadet Esteves to be untrue in that 
the quoted statements con.tained in the paragraph sub
mitted as his own work do not appear in his textbook 
Canterbury Tales as he quoted them but do appear as he 
quoted them in Halleck's New English Literature. · 
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He pleaded not guilty to the Charge and all specifications and was 
.round guilty or the Charge and Specifications 1, 2 and 4, but not guilty 
or Specification 3. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing authority. 
approved the sentence and forwarded the record of trial for action 
under the 48th Article or War. 

3. The evidence shows that on November 30, 19~6, accused submitted 
to Captain John L. Whitelaw, Infantry, his instructor in Fourth Clai,s 
English, a composition entitled •Chaucer's HUmor• required as a graded 
recitation (R. 18,19), the body of which.was as follows: 

•chaucer's kindly sympathetic humor is e::z::pecially 
characteristic. We can see him looking with twinkling 
eyes at the Par~oner, showing a piece of the sail from 
st. Peter's ship, or the pig's bones in place or a saint's. 
Chaucer's description or the Squire, keeping the nightingale 
company, and or the Miller, brae.king down a door with his 
head, are greately humorous. Likewise are those of the 
Doctor's practice, prescribing by the rules of astronomy 
and of.the lawyer. 

•No-wher so bisy a man as he ther was 
_And yet he semed bisier than he was.' 

Even the Nun :reels a touch of hl,p· humor: 
'Ful wel she song the service divyne, 
Entuned in hir nose :f'ul se~ly.' 

Sometimes Chaucer's humor is so delicate as to be lost on 
/ 

those who are not quick-witted. In the case or the Friar, 
who, 'before setting himself softly dovrn. drives away the 
cat' it is evident for those who have acute understanding 
that he has'Qhosen the snuggest corner. Chaucer's humor 
and excellence in lighter vein is, in my opinion, one of 
his chief qualities and the one which has helped him more 
to win universal re~own." (Ex. D) 

The subject was optional except that it was required to be on recent 
literature assignments - one of which had been Chaucer's Canterbury 
Tales as contained in e.n assigned textbook, Everymm's Library Edition 
(R. 14,18). After receiving the composition, the instructor read it, 
among others, and commented favorably upon it. Thereafter, before the 
section was dismissed, accused asked for return ot the paper tor the 
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purpose of adding a required form certificate. He wrote a form. 
certificate as follows at the foot of the paper: 

"I certif'y that I have not adapted the organization, 
or used the wording or paraphrased the sentences of my 
source article. Since writing my theme I have reread 
my source article and have placed in quotation marks all 
material taken directly from it•, 

and again submitted the paper to the instructor. He was given a grade 
of 2.6 on it. (R. 19) At this time his general average in English was 
2.075 and he stood 531 in that subject in his class of 568 cadets (R. 17). 
Accused is a native of Puerto Rico (R. 54). The instructor testified 
that he attributed the cadet's relatively iow stending to his lack of 
knowledge or idiomatic English (R. 17,18). Accused had been warned 
through a written pamphlet and oral instruction of the meaning and wrongfUl 
character of plagiarism (R. 9,11,15; Exs. B,C). Cadets were authorized 
to use texts other than the prescribed textbooks in preparation or their 
lessons in English (R. 14). 

At the time the composition was submitted and for some time prior 
thereto, accuped had in his possession (R. 31,55) a book entitled 
Halleck's History of English Literature, which contained matter closely 
similar.to the composition. The comparative columns below set forth the 
composition of accused and the pertinent text of Halleck. The phrases 
and clauses of each which appear in the other are underscored. Words, 
phrases end punctuation in each resembling but not exactly corresponding 
to similar words, phrases and punctuation in the other are inclosed in 
parentheses. 

Accused Halleck 

Chaucer's kindly, sympathetic humor 
e eciall characteristic. We can is (especially) characteristic. J!! 

see him looking with twinkling eyes cen see him looking w1 th twinkling 
at the Pardoner, showing a piece of eyes at the Miller, "tolling thrice"; 
the sail from st. Peter's shi or the at the Pardoner, showing a piece of. 

i's bones in lace or a saint's. the sail from St. Peter's ship, or the 
Chaucer's description or the Squire, (pigs• bone) in place of (those of a 
keeping the nightingale company(,) saint); at the Suire kee i the 
and of the Miller, breaking down ·a nitin ale co at the Doctor), 
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Accused 

door with his head, are greately 
hUIIX>rous. Likewise are those of the 
(Doctor's) practice, prescribing~ 
the rules of (astronomy) and of the 
lawyer, 

"No-wher so bisy a man as he ther 
(was) 

AnCf"Y'et he semed bisier than he 
was." 

Even the Nun feels a touch of his 
humor(:) 

"FUl wel she song the service 
divyne 1 

Entuned in hir nose fu1 semely." 
Sometimes Chaucer's humor is so deli
cate as to be lost on those who are 
not Tuick-witted. In the case of 
the _Friar), who,. "before setting 
himself softl down drives awa the 
cat" it is evident for those who 
have acute understanding that he has 
chosen the snuggest corner. Chaucer's 
humor e.nd excellence in 11 hter vein 
is, in my opinion, one of his chief 

qualities and the one which has 
helped him more to win universal re
nown. (Ex. D) · 

Halleck 

rescribin b the rules of astrology). 
The Nun feels a touch of his hUIIX>r :-) 

"Fill wel she song the service divyne, 
Entuned in hir nose ful semely." 

Of the lawyer, he says:-
"No-wher so bisy a man as he ther 

(E,!!!) ' 
.And yet he semed bisier than he 

was." 
Sometimes Chaucer's humor is so delicat1 
as to be lost on those who are not 
quick-witted. Lowell instances the 
Case Of the (Frier) 1 who, "before 
setting himself softly down, drives 
away the cat(,~) and adds what is true 
only of those who have acute under
standing: "We know, without need of 
more words, that he has chosen the 
snuggest corner." 

Although Chaucer's humor and ex
cellence in lighter vein (are) such 
marked characteristics, we must not 
forget his serious qualities, for he 
has the Saxon seriousness as well as 
the Norman airiness. (Ex. l) 

It is to be noted that the order in which the passages relating to the 
"lawyer" and the "Nun" appear in accused's composition is reversed in 
Halleck. 

A few days a~er accused submitted his composition, the instructor 
detected the similarity between it and the language from Halleck (R. 20). 
On December 17 the Superintendent of the Military Academy addressed to 
accused, through channels, a letter advising him that records in his 
case were being submitted to the Academic Board for consideration under 
paragraph ll8, Regulations for the United States Military Academy (pre
scribing procedure for discharge of cadets on account, among other things, 
of traits of character seeming to render their retention undesirable), 
inclosing a copy of the Superintendent's report to the board, and affording 
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him an opportunity to submit a written statement tor consideration by 
the board. On December 21 accused submitted, through channels, a 2d 
Indorsement to the Superintendent (R. 27,28; Ex. G) in which, em:>ng 
other things, he said, referring to the composition above set forth: 

•I wrote the paragraph as my own work, and as such 
I checked it against my textbook Canterbury Tales and 
enclosed in quotation marks all statements which I copied 
from the tales." (Ex. G) 

The assigned textbook, Everyman's Library Edition of' Canterbury 
Tales, contained verses similar to but not identical with those quoted 
by accused. The following comparative columns set forth the quoted 
portions of' accused's composition, the similar passages trom Halleck, 
and the verses appearing in the prescribed text version of CanterbUl"Y' 
Tales. Words and punctuation from Halleck which differ f'rom those of 
accused's composition are placed in parentheses. Words, punctuation, 
phrases and clauses from the CanterbUl"Y' Tales which diff'er from those 
of' accused's composition are underscored. 

Accused Halleck Canterbury Tales 

"No-wher so bisy a men "No-wher so bisy a man Nowher so busy a man 
as he ther was as he ther (nas,) in eny case, 

And yet he semed bisier And yet he semed bisier And yet he semed busier 
than he was." than he was." than he was. 

"Fill wel she song the "Fu1 wel she song the Fill wel she sang the 
service divyn.e, service divyn.e, services divyne,, 

Entuned in hir nose fu1 Entuned in hir nose fu1 En.tuned in her nose fu1 
semely." semely." seemely; 

"before setting himself "before setting himself' And fro the bench he drof 
softly down drives softly down(,) drives away the cat, 
away the cat." (Ex. D) away the cat." (Ex. 1) And la.yd adoun his potent 

and his hat, 
And eek his scrip, e.nd 

set him soft adoun. 
(Ex. A) 
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4. Cadet Private J. H. de Russy, Fourth Class, testified for the 
defense that he had been a roommate of accused efnce September 1, 1936, 
and knew him intimately. He saw accused very frequently study the book, 
Halleck's New English Literature, belonging to accused and kept in their 
room. Witness was in the room and saw accused write a draft of his com
position on Thursday afternoon, November 26, Thanksgiving Day. On the 
following Sunday afternoon he likewise saw accused write a second draft, 
the first having apparently been lost. On the following Monday nnrning, 
November 30, just before accused went to class, witness saw accused copy 
the second draft for submission. The drafts were shown to witness. On 
all of the occasions on which accused was writing the drafts of the 
composition, the book by Halleck was on t~p of the wall locker in the 
room and accused did not use or refer to it. The prescribed textbook, 
Canterbury Tales, was on the desk at which accused sat while writing, 
but witness did not know whether accused used it in preparing the com
position. (R. 30-34) In preparing the lesson assignments theretofore, 
accused used both books - "he would read the 'Canter9ury Tales' and then 
refer to Halleck's to clear anything up that he couldn't understand in 
'Everyman's Edition of Canterbury Tales'"• Accused "has an exact memol"1", 
and during the time the two were studying Canterbury.Tales accused became 
familiar with. the work to the extent that he quoted parts of it, in about 
the words of the text, without using the book. (R. 34) Witness and accused 
attended classes at the same hours (R. 31), and the two were together most 
of the time. "There were times when" witness "wasn't with him in the 
room * * * but they weren't very long", and it would have been "practically 
impossible" for accused to have copied from Halleck without the knowledge 
of witness (R. 36). 

Dr. Harry Bone, a consulting psychologist of New York City, 
testified for the defense as an expert in psychology. ~uoting from 
medical works and explaining his reasoning at some length (R. 42-49), he 
expressed the opinion -

"that the mind may retain in photographic form details ot 
experiences which, when they are reproduced, are not always 
recognized by the individual experiencing them as memories 
from his own past experience. 

In conclusion, I will say, that in Tiew ot the fact 
that the mind often and perhaps always retaina a photographic 
record of experience, even in its most minute details; and 
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in view or the ract that past experiences end perceptions 
can be reproduced by an individual without being recognized 
by him as memories rrom his own past, the appearance verbatim 
even or extensive conneoted sections or published material 
in a supposedly original composition cannot be considered 
ipso facto as an indication of conscious intention to de
ceive.ff (R. 49) 

Shown a copy of the composition by accused and the passages from Halleck 
above quoted, and asked whether there was reason for concluding that 
the one was a "conscious copy or a conscious reproduction• of the 
other, witness testified that: 

"There would be reason to suppose or be suspicious 
that this might be the case, due to the relative in-
frequency of unconscious photographic memol'Y', but :f'rom 
internal evidence, there is no conclusive proof that the 
document is either a conscious deception or not." (R. 50) 

Accused testified, at his own request, that his native tongue was 
Spanish, and that he had studied .English primarily as a subject 1n 
Spanish schools. Much of his instruction in the subject was in Spanish. 
He still has difficulty with English. In connection with preparation 
ot his lessons at the 141litary Academy on Chaucer, he used the book by 
Halleck (R. 54,55), given to him by his father (R. 59), as a reference 
book, studying it about five times tor twenty or thirty minutes each 
time (R. 55). Be chose the subject ot Chaucer's Humor tor his composition 
because he thought himself more familiar w1 th this subjeet than w1th any 
other appropriate one. He did not make any special preparation tor the 
composition, but prepared a dre.tt on Thursday afternoon. That week-end, 
they went to the .Arm;r-NaTY game. On Sunday, being unable to find the 
draft previously written, he wrote another, trying, trom memory, to 
reproduce the first draft. He did not use Halleck and considered his 
textbook, Canterbury Tales, his source material. "When I wrote the 
composition, I wrote it all by memory and those quotations that are in 
the composition, I wrote them out, enclosed them in quotation marks 
without referring to the book 'Canterbury Tales•, or copying them word 
tor word" (R. 56). The second dratt was put away and on the following 
Monday morning, before class, accused copied it for presentation, making 
such corrections as he found necessary. At this time he "went over the 
composition to see that I had in quotations those parts of the composition 
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which I knew appeared in 'Canterbury Tales•. I did not actually go to 
the book 'Canterbury Tales' for a word by word check of these quotations", 
believing his knowledge and memory of the tallls were sufficient to 
enable him to give credit for all parts thereof used.· He forgot to add 
the customary certificate at this time, but, in class, remembered and 
gained permission to add it. He hurriedly copied the certificate and 
resubmitted the composition just before the section was dismissed. He 
did not at any time refer to Halleck or use notes therefrom between the 
tim3 the composition assignment was given out on November 25 and the time 
of final submission of the composition. (R. 57,61) To witness' knowledge, 
the parts of the composition which he put in quotation marks appear in 
Canterbury Tales in "meaning and idea" though not in the same words, and, 
in submitting his indorsement to the superintendent, he so regarded them 
and had no intention to deceive by saying that he had checked the quo
tations against the tales (R. 59,63-65). He accounted for the identity 
of words in his composition with those of Halleck by the probability 
that he unconsciously memorized the words through his thorough study of 
this book and by the limited scope of the subject as treated by Halleck 
(R. 62,67). He memorizes unconsciously to considerable extent (R. 66). 

Five cadets and the Catholic Chaplain of the Military Academy 
testified for the defense that the reputation of accused in the Corps of 
Cadets for truth, honesty and veracity was good (R. 34,40,68-71). 

It was stipulated, at the request of the defense, that if the persons 
named below were present in court they would testify substantially as 
follovrs (R. 58,72): 

Dr. Ernest Gruening, Director of the Division of Territories and 
Island Possessions in the Department of the Interior. The Spanish system 
of education places far greater emphasis on memory training than the 
system followed in .~rica, and under the Spanish system memorization of 
passages appears to be an accepted method of learning the contents of 
given subjects. "Under the Hispanic system, practiced in many countries 
of Hispanic origin the more faithful the reproduction of the text -
whether written or'spoken - the better would be deemed the pupil's 
showing." (.Ex:. 2) 

L. R. Gignilliat, Brigadier General, Reserves, the Superintendent, 
and w. E. Gregory, the Dean of the Faculty, of CUlver Military Academ:y. 
V/hile a student at Culver accused made an excellent record in all his 

-9-



(298) 

subjects except English, in which he was "somewhat handicapped". He 
graduated with honors in Science and Commerce and ranked 12 in_a class 
of 108 students. Ee was given the maximum rating in Integrity and 
Responsibility. (Exs. 3,4) · 

Major Genere.l Blanton Winship, Retired, Governor of Pllerto Rico, 
(Ex:. 6); Captain Generoso Vazquez, 295th Infantry, Puerto Rico National 
Guard (Ex. 5); Major Harry R. Simmons, Infantry, Senior Instructor, 
Puerto Rico National Guard (Ex:. 7); Captain Miguel Montesinos, Infantry, 
District Instructor, Puerto Rico National Guard (EX'. 8); John J. O'Brien, 
High School Principal and Superintendent of Schools in Puerto Rico 
(Ex. 9); and Captain E. Andino, Infantry, Professor of Military Science 
and Tactics, University of Puerto Rico (Ex:. 10). Attested to the 
excellent family and upbringing of accused, and his gentlemanly qualities, 
integrity and high standing in Puerto Rico schools and University, and 
as a member of the Puerto Rico National Guard and R.O.T.c. at the 
University. 

5. Specifications land 2 are closely related, alleging the deceitful. 
submission and certification as his own work by accused of a composition 
which, in substance, organization e.nd wording, appeared in the book, 
Halleck's New English Literature. The close similarity in substance and 
organization, and the identity of the bulk of the unquoted words used in 
the composition with passages from the book exclude any possibility that 
the unquoted portions of the composition were the constructive work of 
accused. His composition was a repetition or paraphrase almost in its 
entirety of the work of the author of the book. This the defense did 
not deny but asserted that the composition and certificate were nevertheless 
submitted honestly and without intent to deceive, and that the reproduction 
by accused of the work of Halleck was the innocent recording of the sub
.stance, phrasing and wording of passages unconsciously memorized by accused 
through his study or the book. 

The evidence of intent to deceive, as found by the court, is 
necessarily circumstantial, consisting of inferences to be drawn from 
comparison of the composition with the context of Halleck and from the 
circumstances under which the composition and certificate were prepared 
and submitted. In the ordinary case these inferences would, in the 
absence of other proof, lead to a conclusion of guilt, for human ex
perience does not admit of the reasonable possibility of a student 
precisely reproducing the literary work of another without copying it 
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or in some other way gaining knowledge ot the work reproduced. But 
there is testimony ot record which contradicts the first impression
inferences ot deceittul intent. 

The denials by accused, consistently repeated, or any conscious 
purpose to plagiarize or deceive, IID.l.st be considered in the light ot 
his human motive to serve his own interests. Ria denials, supported by 
facts and circumstances attested by witnesses whose veracity is not 
open to question, gain weight to the extent of such support. 

In the testimony of Cadet de Russy, we find proof of most convincing 
nature that in the actual writing of the composition accused did not 
have before him and did not use the text tromwhich it is alleged he 
took the material incorporated in the composition. Giving accused the 
advantage of the reasonable doubt which is his due, it must be concluded 
that in writing the composition he did not copy it from the book. 

The record contains evidence that accused has a marked aptitude tor 
precise and idiomatic memorization, and that his early schooling developed 
and encouraged this aptitude. Considering the tact that he did not copy 
from the book, the simplicity and brevity of the pertinent passages from 
Halleck and the repeated study thereof by accused, it is most probable 
that he did in fact memorize the quoted and unquoted words, clauses and 
phrases appearing in that book and recorded and certified them :rrom 
i:oomory. This was deceit and plagiarism if he knew that he was thus 
using or paraphrasing the matter as it appeared in the book without 
giving credit to the author. If he wrote the memorized unquoted passages 
believing that they were his own work, the intent to deceive, which is 
the gravamen of the offenses charged, did not exist. 

From the evidence the Board is not convinced that the composition 
was prepared, submitted and certified by accused with conscious knowledge 
that he was using without credit the words and expressions of another. 
The testimony of accused and his roommate, the opinion of the expert 
in mental processes, the special background, schooling and training of 
accused, the proof of his previous reputation for integrity and honesty, 
and the probability that had accused consciously reproduced the passages 
from Halleck, he would have made some apparent attempt to disguise such 
reproductions by copious changes in the wording and arrangement of his 
composition, all considered in the light of human experience, go tar to 
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create a substantial doubt as to his guilty intent. This doubt, coupled 
with circumstances surrounding the reference to trial and the action ot 
the reviewing authority as hereinafter discussed, constrains the Board 
to the conclusion that the findings of guilty of Specifications 1 and 2 
are not supported beyond a reasonable doubt by the record of trial and 
ought not to be confirmed. 

6. By Specification 4, it is charged that accused did -

"with intent to deceive the Superintendent of the United 
States ~!ilitary Academy, state in an official communication 
addressed to the Superintendent, United States Military 
Academy that, 'I wrote the paragraph as my own work, and 
as such I checked it against my textbook Canterbury Tales 
and enclosed in quotation marks all statements which I copied 
from the tales.•, which statement was known by the said Cadet 
Esteves to be untrue in that the quoted statements contained 
in the paragraph submitted as his own work do not appear in 
his textbook Canterbury Tales as he quoted them but do appear 
as he quoted them in Halleck's New English Literature." 

It is not possible for the Board of Review definitely to determine from 
this language what part of the statement by accused was alleged to have 
been untrue. In pleading the alleged untruth, evidence that the quoted 
statements appear in a book other than that described in the challenged 
statement is set forth. No other charge of falsity is made. Whether 
this evidential allegation raises by implication an averment of falsity 
in stating that the composition was the work of accused, or an averment 
that accused did not in fact check his composition against the textbook, 
Canterbury Tales, or whether the allegation avers falsity in both respects, 
is left to inference. The record of trial does not remove the uncertainty. 

If it was intended by this specification to allege intentional falsity 
by accused in asserting that the composition was his own work, the remarks 
above, relative to failure of proof to establish.intent to deceive in 
submission of the composition, are applicable with respect to this 
alleged bffense. 

If the specification was intended to allege intentional falsity by 
accused in asserting that he had checked his composition against 
Canterbury Tales, the evidence, in the opinion of the Board, still leaves 
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a substantial doubt of intent to deceive. It is manifest that accused's 
check of his quotations by memory-, as he testified and as appears 
probable, was not literally a check against the textbook as asserted 
by his certificate. His official and explicit statement that he made 
such check fell short of that high standard of strict exactitude expected 
of cadets of the United States Military Academ;y, a standard which is to 
be maintained by all proper means. But the fact remains that the check 
by memory was a verification from what the cadet recalled and believed 
to be the substance of the book. Of the three passages placed in quo
tation marks by accused, two closely followed couplets from Chaucer, 
and the third was similar in substance. It is not unreasonable to be
lieve that, having memorized these passages from Halleck, as the testimony 
indicates he did, accused put the quotation marks around them without 
knowing that there were differences between the reproductions of Chaucer 
appearing in Halleck and in the textbook, Canterbury- Tales, that is, be
lieving that he was quoting from Canterbury- Tales. Under all the circum
stances of the case, the official statement that a check against the book 
was made, based on the memory check, was sufficiently accurate to leave 
a real doubt as to a conscious purpose to mislead. In interpretation ot 
the statement, accused is, as a matter of law, entitled to every reasonable 
implication indicative of innocence. Par. 78 a, M.C.M. Assuming that a 
check by memory was made, it may with reason be inferred that the explicit 
assertion by accused that he bad checked his composition against his 
"textbook" was made carelessly and without attentive regard to the reach 
of the language he used, yet without that conscious sense of untruthtulness 
which would brand his conduct as unworthy a cadet and gentlelil8ll. 

As w1 th Specifications l and 2, the Bo8.l'd of Review cannot escape 
the conclusion that in view of the doubt of guilty intent left by the 
evidence and the other circumstances or the case, the record of trial is 
not legally sufficient to justify confirlllltion of the finding ot guilty 
of Specification 4 of the Charge. 

7. The Superintendent of the Military Academ;y, having stated, by 
1st Indorsement, February 9, 1937, that he deemed himself disqualified 
legally to act in court-martial proceedings in this case, the charges, 
report of investigation and consolidated 201 file of accused from the 
Office of The Adjutant General were, after reference to this office, by 
4th Indorsement from The Adjutant General, dated February- 18, 1937, 
referred to the Commanding General, Second Corps Area, for disposition. 
By 5th Indorsement, dated March 2, 1937, the latter officer returned the 
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papers to The Adjutant General recommending reconsideration by the war 
Department of a recommendation by the Superintendent and the Academic 
Board, appearing in the correspondence, that accused be discharged under 
paragraph 118, Regulations for the United States Military Academy, for 
traits of character serving to render his retention at the Academy un
desirable as evidenced by the transactions involved in the submission 
of the composition and the certifications described in the charges herein. 
This 5th Indorsement was as follows: 

"l. These charges have been transmitted to this headquarters 
for final disposition, including trial by court-martial, if deemed 
appropriate. (Paragraph 1, 4th indorsement, A.G.O., February 18, 
1937). Such final disposition would include quashing the charges, 
action under the 104th Article of War, or trial by general court
martial. 

In my opinion, none of these measures would be appropriate. 
For this reason, I am re~rning these papers to the war Department 
with the recommendation that the action embodied in 5th indorse
ment, A.G.O., January 18, 1937, on recoimnendation by the Superin-

. tendent of the Military Academy that Cadet Esteves• separation 
from the Academy be effected through the use of paragraph 118, 
Regulations, u.s.M.A., 1931, rather than by court-martial, be re
considered with a view to approving the Superintendent's original 
recomnendation. 

I am taking this action after mature consideration not 
only because of my intense interest in the welfare of the Milita17 
Academy but also because I believe it to be in the interest of the 
cadet himself. 

2. The fact that the handling of questions of discipline end 
personal qualifications of cadets at the Milita17 Academy presents 
a problem by itself, separate and apart from the methods applicable 
to the J,.;rmy at large, has been recognized in the provision in para
graph 118, Regulations, u.s.M.A., 1931, of a different procedure 
tor such cases. 

3. This procedure has been successfully followed for many 
years, and a departure from it in this case would constitute a 
precedent that would inevitably induce many appeals for court
martial procedure in the future. 

The procedure provt°ded for by pare.graph 118, Regulations,
u.s.M.A., 1931, is in accord with the practice in all institution• 
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of learning with which I am familiar and with the long established 
practice at the Military Academy. 

4. The extension of our court-martial system to the trial 
of cadets whose cases can more expeditiously, more appropriately, 
and more satisfactorily be determined by long established and 
well recognized academic disciplinary procedure, would disadvan
tageously affect the welfare of the 1'.ilitary Academy. 

5. This Cadet is accused of cheating and lying. If the charges 
are true, he has exhibited traits of character which render his 
retention in the Military ~cademy highly undesirable. The Academic 
Board, in accordance with the provisions of applicable regulations 
(paragraph 118, Regulations, u.s.M.A., 1931) has determined that 
the Cadet does possess such traits. In my opinion, the board itself 
is the most competent authority to decide this question. The board 
had before it the Cadet's own explanation of the charges against 
him. Moreover, Cadet Esteves appeared in person before the board 
and presented his side of the case. 

In his request for trial, he has offered nothing new to 
justify'any review of the board's action. If the Cadet has exhibi~ed 
such traits of character, the time to terminate his military service 
is now and ~ot later. The only method that will insure such action 
is that prescribed by regulations of the 

0 

Academy. 
If this Cadet is tried by court-martial and escapes dis• 

missal, a most unfortunate ·situation will thereby be precipitated 
which should be avoided at all costs. 

6. If my recomnendation for reconsideration is disapproved, 
trial by general court-martial will be ordered in this case upon 
the return of these papers. It is requested this matter be brought 
to the personal attention of the Chief of sta:rt.• 

The recommendation of the Commanding General, Second Corps Area, was 
not approved and the charges and accompanying papers were returned to him, 
w1 thout reference to this office, whereupon the charges were referred for 
trial by his order before a court appointed by him. 

By the fifth paragraph of his indorsement above quoted, the appoint
ing authority, with statements of the evidence in the case before him, 
urged discharge of accused upon the basis of the findings of the Academic 
Board that accused through cheating and lying had exhibited undesirable 
traits of character, and stated that if accused should be tried by 
court-martial and should escape "dismissal, a m:,st unfortunate situation 
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will thereby be precipitated which should be avoided at all costs". 
This was tantamount to an expression of a conclusion that accused was 
guilty of cheating and lying and that in the event of trial he should 
be dismissed. The conclusion was formed and expressed before the trial 
of accused and without· opportunity to examine the record of trial. When 
the record of trial reached him, the Comm.anding General, Second Corps 
Area, acted upon it as reviewing authority. 

But the accused was entitled, as a matter of legal right, to have 
action upon the record of trial considered and taken by the reviewing 
authority in a judicial capacity, tree from preconceived conclusions of 
guilt and the measure of punishment to be imposed. "The reviewing 
authority", to quote The Judge Advocate General in a case similar to 
the present one (C:M 195322, Henderson - a cadet case in which accused 
resigned before action on his record of trial was taken by the President), 
"is in legal effect a member of the court and as such must base his 
judgment on the record alone." (He is, equally with a member of the court, 
disqualified to act upon a record of trial if through previously formed 
conclusions he has impaired his capacity to reach a judicial dete:rmination 
upon the evidence.) CM 195322, Henderson. The following from the opinion 
of the Supreme Court of the United States in Runkle v. United States, 
122 u. s. 543, 557, is pertinent and persuasive: 

"Here, however, the action re~uired of the President 
is judicial in its character, not administrative. As Com
mander-in-Chief of the Army he has been made by law the person 
whose duty it is to review the proceedings of courts-martial 
in cases of this kind. This implies that he is himself to 
consider the proceedings laid before him and decide personally 
whether they ought to be carried into effect. such a power he 
cannot delegate. His personal judgment is required, as much so 
as it would have been in passing on the case, if he had been 
one of the members of the court-martial itself. He may call 
others to his assistance in making his examinations and in 
info:rming himself as to what ought to be done, but his judg
ment, when pronounced, must be his own judgment, and not that 
of another. And this because he is the person, and the only 
person, to whom has been con:mitted the important judicial 
power of finally determining upon an examination of the whole 
proceedi~gs of a court-martial, whether an officer holding a 
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commission in the army·of the united States shall be 
dismissed trom service as a punishment for an offence 
with which he has been charged, and for which he has been 
tried. In this connection the following remarks of Attorney 
General Bates, in an opinion furnished President Lincoln, 
under date of March 12, 1864, 11 Opinions Attorneys General, 
21, are appropriate: 

'Undoubtedlf the President, in passing upon the 
sentence of a court-martial, and giving to it the 
approval without which it cannot be executed, acts 
judicially. The whole proceeding from its inception 
is jUdicial. The trial, finding, and sentence are 
the solemn acts of a court organized and conducted 
under the authority of and according to the prescribed 
forms of law. It sits to pass upon the most sacred 
questions of human rights that are ever placed on 
trial in a court of justice; rights which, in the very 
nature of things, can neither be exposed to danger nor 
subjected to the uncontrolled will of any men, but 
which must be adjudged according~~· And the act 
of the officer who reviews the proceedings of the 
court, whether he be the commander of the fleet or the 
President, and without whose approval the sentence 
cannot be executed, is as much a part of this judgment, 
according to law, as is the trial or the sentence. 
When the President, then, performs this duty of approv
ing the sentence of a court-martial dismissing an 
officer, his act has all the solemnity e.nd significance 
of the judgment of a court of law.'• 

a. The Board or Review is of the opinion that,for the reasons 
stated above,the record of trial is not legally sufficient to support 
the findings of' guilty and the sentence, and that the sentence ought 
not to be continned. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

To The Judge .Advocate General. 
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1st Ind. 

War Department, J,A,G,O., 5 1931 - To the Secretary of War.JUN 
1. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 
Cadet Luis Raul Esteves, Jr., Fourth Class, United States Corps or Cadets. 

2. I do not concur in the holding implied in the opinion of 
the Board of Review that the Commanding General, Second Corps Area, 
Major General Frank R, McCoy, was through previously formed conclusions 
disqualified to act upon the record of trial in this case. I do, 
however, concur in the holding of the Board of Review that the evidence 
is not legally sufficient to support the findings of guilty and the 
sentence, and recommend that the findings of guilty and the sentence 
be disapproved. 

3. Inclosed herewith are the draft of a letter for your signature 
transmitting the record to the President for his action, and a form of 
Executive action designed to disapprove the findings and the sentence, 
should such action meet with approval. 

~~ 
Gullion, 

Colonel, J,A,G,D., 
The Judge Advocate General. 

3 Incle. 
Incl. 1-Record of trial. 
Incl, 2-Draft of ltr. for sig. 

of Secy. of war. 
Incl. 3-Fo:rm of Executive action. 
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In the Office of The Judge Advocate General 

Washington, D. c. 

Board of Review 
CM 207104 

UNITED ST.ATES ) HAWAIIAN DIVISION 
) 

v. ) Trial by G.C.M., convened et 
) Schofield Barracks, T. H.,

Private ROBERT E. DUNN ) Y.arch 29, 1937. Dishonorable 
(6559013), Company H, ) discharge and confinement for 
21st Infantry. ) six (6) months. Disciplinary 

) Barracks. 

HOLDmG by the BOARD OF REVIEW 
McNEn., CRl!SSON and HOOVER, Judge Advocates. 

1. The Board of Review has examined the,record of trial in the 
case of the soldier -named above. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 93d Article of War. 

Specification: In that Private Robert E. Dunn, Company H,. 
21st Infantry, did, at Schofield Barracks, T •. H., on 
or about Februe.17 9, 1937, with intent to defraud, 
falsely sign the name "John D. Atwood" to a certain 
promissory note, in the following words and figures, 
to wit:-

Serial No. E 5731. 
Schofield Barracks, 2/9/1937. 

I, At'lrood, J. D., promise to pay to the 21st 
INFANTRY RESTAURANT CONCESSION NO. 4 on 'IIq next 
pay- day the sum ot $1.00 for value received. 

Signature John D. Atwood. 
Rank Pvt. Org. H 

K.J. 
Issued this ticket, 

which said promissory note was a writing of a private 
nature, which might operate to the prejudice of another. 

http:Februe.17
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He pleaded not guilty to, and was round guilty of, the Charge and Speci-· 
fication. No evidence of previous convictions was introduced. He was 
sentenced to dishonorable discharge, total forfeitures and confinement 
at hard labor for one year. The reviewing authority approved the sentence 
but reduced the period of confinement to six months, designated the 
Atlantic Branch, United States Disciplinary Barracks, Governors Island, 
New York, as the place of confinement, and forwarded the record of trial 
for action under Article of War 5oi-. 

3. The undisputed evidence shows that on February 9, 1937, a clerk 
of the 21st Infantry Restaurant at Schofield Barracks, T. H., issued to 
some unidentified person a meal ticket good for one dollar's worth of 
merchandise and received therefor the note set forth in the specification, 
signed by the recipient of the ticket (R. 29; Ex. 1). Private John D. 
Atwood, Company H, 21st Infantry, whose name is signed to the note, 
testified that he did not sign the note and did not authorize accused to 
sign his name thereto (R. 7,8). The clerk saw accused on March 2, 1937, 
but was unable to recognize him as the person who signed the note (R. 29). 
The serial number of this ticket and note was E 5731 (Ex. 1). Ticket 
E 5730 was dravm at the restaurant about 8 p.m., February 9, by a non
coJJJllissioned officer who observed that the person next behind him in line 
was about five feet five inches in height, with dark hair and light 
complexion, and was dressed in fatigue pants and an o. D. shirt. This 
nonco!ll!Ilissioned officer testified that prior to trial he picked from a 
line of men, which included the accused, and identified as the person 
behind witness when he drew his meal ticket, a person other than accused, 
but that he ~ms not positive in his identification. (R. 26-28,67-70) A 
similar meal ticket was drawn by accused and a similar note was signed by 
him, w1 th his own name, both bearing the number E 5681, on February 9 
(R. 14; Ex. 5). Ticket number E 5687 was drawn between 10:30 and 11 a.m., 
February 9 (R. 15-16); ticket number E 5709 was drawn a~er 4 p.m. of 
that day (R. 24); and ticket number E 5708 was drawn about 7 p.m. of the 
same day (R. 22,23). Accused had an authorized credit of one dollar at 
the restaurant for that m::>nth (R. 13). Proved or admitted specimens of 
the handwriting of accused were received in evidence (R. 9-14; Exe. 2-5). 

Edward A. Wootton, assistant branch manager or the Bishop National 
Bank of Hawaii, Schofield Barracks Branch, who stated that he had 
examined signatures for the bank over a period or fi~een years and had 
qualified as a handwriting expert before numerows courts-martial, testified 
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tor the prosecution that the torged note and the proved or admitted 
specimens ot the handwriting or accused had been in his possession tor 
several days end that, in his opinion, the signature on the note and 
the specimens of the handwriting of accused were written by the same 
hand (R. 18,19). 

Henry Chang, assistant manager or the 21st Infantry Restaurant, 
testified for the prosecution that meal tickets issued by the restaurant 
came in lots of 500 (R. 31) and were issued nas they come" (R. 35), "from 
one to five hundred" - "we start with the lowest number first and take · 
one hundred tickets at a time". Higher numbers were ttvecy seldomtt issued 
prior to lower numbers "unless shaken from the bundle" or "unless the 
lowest bundle has been broken by mistake". (R. 31) He also testified 
that "in the case a package is dropped, we fix them so that they are in 
numerical order" (R. 35). More than 200 tickets were issued on February 9 
(R. 32) against company rosters showing names and authorized credits (R. 30). 
No identification was required except by the "handwriting on the roster", 
and no record by number and name was kept of the tickets issued (R. 31,33). 

4. Private 1st Class Mike Johns, Jr., Company H, 21st Infantry, 
testified tor the defense that he was standing near accused in the 21st 
Infantry Restaurant at about 8:15 p.m., February 9, and saw accused draw 
a one dollar meal ticket and sign his own neme therefor. Accused then 
sat down at a table with other soldiers including witness. (R. 39-45,63-66) 
Accused was not dress·ed in fatigue clothes (R. 65) • 

Private lat Class Frederick J. stutevoss, Comp8IIY H, 21st Infantry, 
testified tor the ~8-f~~~e that at about 8:25 P·~· on February 9, accused 
came to a table in the 21st Infantry Restaurant where witness was seated, 
arose after about five minutes with a remark that he was going to draw 
a ticket, and then went to the counter and ttdrew a check". Accused there
upon returned to the table with Private Johns.. While at the table, accused 
laid thereon a "check" bearing his own name. Witness did not remember 
that accused was dressed in fatigue clothes. (R. 58-62) 

Accused testified that he drew the meal ticket, number E 5681, at 
about 8 p.m., February 9. He did not draw any other. (R. 51) On arrival, 
in the company of Private Johns, at the restaurent 1 he went to the counter, 
signed the ticket and roster and then went to the table where he paid 
with his meal ticket tor part of the food consumed by himself and com
panions (R. 51-57). While at the restaurant, he was dressed in "Suntan 
slacks ·and an O.D. shirt" (R. 54). 
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5. After the prosecution ~nd defense bad rested and presented 
arguments, the court was closed and, upon being reopened, recalled a 
witness for the prosecution, Corporal Lauriston M. Gemwell, company 
clerk of Company H, 21st Infantry. This witness, in response to 
questions by the court, testified that he and his company commander 
compared the "signatures on the tickets (apparently including the forged 
note) with the signatures on the pay roll", which contained about 73 
names, and found only one, that of accused, which, in witness' opinion, 
resembled the signature on the forged note. Witness also identified a 
restaurant credit authorization list of his company, containing the 
signatures of accused and Private Atwood, and what purported to be the 
signatures of almost all of the remaining men of the company, and testified 
that this 11st was turned over, on discove],"Y of the forgery, to Mr. trootton, 
the handwriting expert, with other specimens and the forged note, for com
parison. (R. 71-76) The list was received in evidence and an extract 
copy appended to the record (R. 79; Court Ex. A) • As to the genuineness 
of the signatures on the .credit authorization list, witness testified 
that lists of this kind were habitua1ly signed by the men in securing 
credit tickets (R. 79). · 

Vigorous objections were made by the prosecution to the testimony 
concerning conwarison by .the witness Gemwell of the handwriting, and to 
the introductiott-~n evidence of the credit authorization list. Objections 
were made, among other things, upon the grounds that the witness was not 
qualified as an expert in th& comparison of handwriting and that the 
signatures on the credit authorization list bad not been proved to be 
genuine. (R. 73-78) To meet an objection by the prosecution to the credit 
authorization list on the ground that it would disclose, by comparison 
with proved specimens of the handwriting of accused, a forgery by accused 
not charged, the law member stated: 

"The court will confine its examination of this list to 
the exclusion of any comparison of signatures. Thus, it will 
not in any way prejudice the rights of the accused. If I 
understand you clearly, any forgery on the authorization list 
is not the issue before the court, and it is not being so 
considered. I think the court realizes the accused is not on 
trial for any offense other than the forgery on the meal 
ticket known as Prosecution's Exhibit Number l." (R. 82) 

The objections described were ll8de by the prosecution and not by the 
defense, but there is nothing in the record to indicate that the defense 
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did not concur therein or that it intended to waive any objections 
which might lie to the proffered evidence. 

The signatures on the :pay roll referred to were not proved to be 
genuine, nor were they received in evidence. The reception of the 
testimony of the company clerk with respect to his comparison of the 
forged signature therewith was erroneous. Even assuming waiver by the 
defense of objection to consideration of the inadequately proved standards 
of comparison used, the witness was not shown to be qualified (in fact he 
disavowed expert capacity) to make such comparison and express an expert 
opinion thereon. As stated by Wharton in his Criminal Evidence, 10th ed., 
page 876: 

"It is clear tmt no comparison of handwritings can 
be ms.de by a nonexpert witness where he has no othe.r 
kno,rledge than from the writings in evidence." 

See also pe.ra.graph 112 l, M.C.M. 

It was error, moreover, for the court to receive in evidence the 
credit authorization list for the purpose of using the various signatures 
thereon as a basis of comparison. But such was an apparent purpose of 
its introduction. The statement by the law member, quoted above, read 
in its entirety and in connection with the objection to which it was an 
answer, amounts to no m:>re than an assertion that the court, in consider
ing the credit authorization list, would not make any comparison of 
signatures thereon for the purpose of discovering a forgery by accused 
not charged. It must be assumed, as examination of the witness by the 
court indicates, that the list was received in evidence in order that 
this additional basis of original comparison by Mr. Wootton, as suggested 
by the company clerk, might be before the court and in order that it might 
serve the court as a comparative basis for determining whether the forged 
signature on the note was made by any- member of the company other than 
accused. The fact that the list was a paper used in official business 
did not dispense with the necessity of proving the genuineness of the 
signatures thereon. In referring to the introduction in evidence of 
official documents, the Manual for Courts-Martial (par. 116 J?.) prescribes 
that: 

"The signature*** should be proved to be genuine if that 
is not admitted", . 
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and further that: 

"before admitting*** specimens of handwriting (as a 
basis for comparison), satisfactory evidence should be 
offered as to the genuineness of the same." 

It cannot be said that proof of genuineness of the handwriting was 
waived, for objections on the ground of lack of such proof were urged. 
Par. 116 £., M.C.M. 

6. It becomes necessary to determine whether the errors noted 
injuriously affected the substantial rights of accused. 

The main and narrow issue in the case was whether the signature 
appearing on the note described in the specification was that of accused. 
Accused denied that it was, and his denial was supported by the testimony 
of disinterested witnesses, one of whom testified that he saw accused 
si~n his own name, not that of Private Atwood, to a restaurant meal 
ticket at about the time, according to the theory of the prosecution, 
at which the forged writing was ID3.de. The competent proof of guilt was 
limited to the opinion testimony or the handwriting expert based on his 
comparisons of the forged signature with established specimens of the 
handwriting of accused, and to the circumstance, at best uncertainly 
established, that the forged note was probably made at about the time 
accused was observed drawing a restaurant ticket. The evidence, in other 
words, was far from compelling but was contradictory and closely balanced 
for and against accused. 

Faced with the duty of resolving the doubts· left by the competent 
evidence, the court, over objection, erroneously insisted upon receiving 
in evidence the incompetent testi~ny of comparison ot handwriting on the 
pay roll and the purported signatures on the credit authorization list, 
tor a purpose of satisfying itself that the forged signature was not made 
by any member or the company other than accused. '!1his was not merely 
cumulative to the expert's testimony, but went beyond it. Had the other 
members or accused's company been eliminated as suspects, such elimination 
would have materially supported the prosecution's case. The court's 
insistence in following its line of inquiry in this direction leaves 
little doubt that the improper evidence of elimination of other members 
or the company as suspects was deemed to be of d·ecisive weight and value 
in consideration ot the findings. 
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Under all the circumstances of the case, the Board of Review is 
convinced that the errors described injuriously affected the substantial 
rights of accused within the meaning of the 37th Article of war. 

7. For the reasons stated, the'Board of Review holds the record 
of trial to be not legally sufficient to support the findings of guilty 
and the sentence. 





WAR DEPARTMENT 
In the Office of The Judge Advocate General (315) 

Washington, n. c. 

Board or Review 
CM 207203 

UNITED STATES } SECOND DIVISION 
} 

v. } Trial by G.C.M., convened at 

Private AVERY N. ALLEN 
} 
} 

Fort S8l!l Houston, Texas, N..a.y 25, 
1937. As to ALLEN: Dishonorable 

(6385390), Battery C, 36th 
Field Artillery, and Private 
CBARI.E3 J. SHARP (6275641), 
Service Battery, 12th Field 
Artillery. 

} 
) 
) 
) 
) 

discharge and confinement for 
four (4) months. As to SHARP: 
Confinement for three (3) months 
and forfeiture of $14 per month 
for a like period. Fort Sam 

) Houston, Texas. 

HOLDING by the BOARD OF REVIEW 
1.:cNEIL, CRESSON and HOOVER, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the soldiers named above. 

\ 

2. The accused were tried upon the following charge and specification: 

CEARGE: Violation of the 93d Article of Uar. 

Specification: In that Private Avery N. Allen, Battery C, 36th 
Field Artillery, attached to Service Battery, 12th Field 
Artillery, and Private Charles J. Sharp, Service Battery, 
12th Field Artillery, acting jointly, and in pursuance of 
oonmon intent, did, at Fort Sam Houston, Texas, on or 
about April 30, 1937, feloniously take, steal, and carry 
away one pair of shoes, value about $2.50, the property 
or Private Webster R. Barnes, Service Battery, 12th Field 
Artillery, and one pair or shoes, value about $1.00, the 
property of Private Frank A. Richter, Service Battery, 
12th Field Artillery. 

Accused pleaded not guilty to the charge and specification. Each was 
found guilty of the specification except the words "feloniously take, steal, 
and carry away", substituting therefor the words "knowingly and willfully 
misa!)propriate and apply to their own use and benefit", and not guilty of 
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the charge but guilty of violation of the 96th Article of War. No 
evidence of previous convictions was introduced as to accused Sharp; 
evidence of four previous convictions was introduced as to accused Allen. 
Sharp was sentenced to confinement at hard labor for three I1X>nths and 
forfeiture of $14 per raonth for a like period, and .Allen was sentenced to 
dishonorable discharge, total forfeitures, and confinement at hard labor 
for four months. The reviewing authority approved the sentences, desig
nated FOrt Sam Houston, Texas, as the place of confinement, withheld his 
order directing the execution of the sentence in each case, and forwarded 
the record of trial for action under Article of War 5oi. 

3. The evidence shows that at the time and place alleged accused, 
acting together, pursuant to a plan previously made, surreptitiously took 
and carried away from the barracks of Service Battery, 12th Field Artillery, 
the tvro pairs of shoes described in the specification (R. 7,12; Exs. 3,4), 
and that one·of the accused shortly thereafter pawned them and divided the 
money with his companion (R. 16; Exs. 3,4). The shoes were taken vri thout 
the knowledge or consent of the ovmers (R. 7,14). 

4. The only question in this case requiring consideration is whether 
the offense of accused found by the court, i.e., knowingly and willfully 
misappropriating and applying to their own use and benefit the property 
described in the specification, in violation of the 96th Article of War, 
is included in the offense charged, i.e., larceny in violation of the 93d 
Article of Vlar. 

That part of the findings by exception and substitution that accused 
did "knowingly and willfully*** apply to their own use and benefit" 
the property described does not, standing alone, state an offense violative 
of the .Articles of '.'Jar, for the acts so found were not of themselves 
wrongful or of criminal nature. Only as this part of the findings is 
associated with the finding of misappropriation knowingly and willfully 
col!Dllitted, is an offense found. The question presented is therefore 
narrowed to that of the legal propriety of finding misappropriation of 
property as a lesser included offense of larceny. 

5.Although the misappropriation is found as violative of the 96th 
Article of 'iiar, the words substituted by the finding and describing the 
gist of the offense are words of the 94th Artic~e of War defining the 
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offense of knowingly and willfUlly misappropriating property of the 
United States, fUrnished or intended for the military service thereof. 
In so far as the inherent nature of the offenses is concerned, no reason 
appears for giving to these words of the finding any meaning other than 
is attributed to the words of the statute. 

With respect to the terms in question as used in the Article of Uar, 
the Board of Review has said: 

"Wilful misappropriation of property was an offense unknown 
to the common law. A careful search of state and federal 
statutes fails to disclose a single instance where an act 
of misappropriating property is denounced as an.offense 
where it is not predicated upon some sort of rightful custody, 
iw.nagement, care, control, supervision or possession of the 
property in the person ch9rged. 'Misappropriating means 
devote to an unauthorized purpose•. Par. 150 .!., :r.c:.c.M. 
One cannot misappropriate that ovar which he has no'control 
or supervision. Neither can one devote property to a purpose 
where he exercises no lawful authority respecting such 
property. The term is usually, if not exclusively, used in 
statutes denouncing fraudulent deals by bankers, brokers, 
factors, agents, trustees, officers and others who fraudu
lently misapply property over which they exercise some 
supervision and control." Cli 199841, !ilotke. 

Bouvier's Law Dictionary defines "misappropriation" as follows: 

"It is not a technical term of law, but it is sometimes 
applied to the misdemeanor which is committed by a banker, 
factor, agent, trustee, etc., who fraudulently deals with 
money goods, securities, etc., entrusted to him, or by a 
director or public officer of a corporation or company who 
fraudulently misapplies any of its property." 

In view of the established meaning of the words substituted by the court 
in this case, the offense of misappropriation as found can only be con
strued to involve an element of control or supervision by the offenders 
over the property misappropriated, although such control or supervision 
was not proved. 
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The offense of larceny-as charged did not include en element of 
control or supervision by the offenders but was predicated upon trespass 
which excluded the possibility of rightful possession, control or super
vision. To prove the offense charged, it was not, therefore, necess~ 
or even legally permissible to prove rightful possession, control or 
supervision by accused, an essential element of the offense found. It 
follows that the offense found was different from and not included 1n 
that charged. CM 199841, Miotke; CM 197396, Christopher. The authority 
of the 11anual for Courts-1Tartial to l!J!!.ke exceptions and substitutions 
by its findings does not extend to the substitution by its findings of an 
offense not included in that charged. Par. 78 .£, M.C.M. 

6. For the foregoing reasons, the Board of Review holds the record 
of trial to be not legally sufficient to support the findings of guilty 
and the sentence as to each accused. 

~,Judge Advocate, 

..,Judge.Advocate. 

, J\ldge Advocate. r,-----.....,,-.,--......._ _,,._ ~ 
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Washington, D. c. 
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Board of Review ~1.-..---·-· 
CM 207212 

U N I T E D S T A T E S ) NINI'H CORPS .AREA 
) 

v. ) Trial by G.C.M., convened at 
) the Presidio of Monterey, cali

First Lieutenant WILLIAM H. ) fornia, May 17, 19 and 20, 1937. 
THOMPSON (0-19178), 11th ) Dismissal. 
Cavalry. ) 

OPINION of the BOARD OF REVIEW 
McNEn., CRESSON and HOOVER, 1udge Advocates. 

l. The Board or Review has examined the record of trial in the 
case of the officer named above ~d submits this, its opinion, to The 
1udge Advocate General. 

2. The accused was tried upon the following charges and specifi
cations: 

CHARGE: Violation of the 95th Article of War. 

Specification 1: In that First Lieutenant William H. Thompson, 
11th Cavalry, being indebted to Hotel Del Monte, Del Monte, 
California, in the sum of twenty-five dollars and seventy
eight cents ($25.78), tor hotel service purchased by him 
from said hotel, which amount became due and payable on or 
about September 1, 1936, did, at Presidio of I1~onterey, 
California, and elsewhere, from about September 1, 1936, 

.to about 1anuary 11, 1937, dishonorably fail and neglect 
to pay said debt. 

Specification 2: In that First. Lieutenant './illiam H. Thompson, 
11th Cavalry, being indebted on1 August 31, 1936, to Las 
Tiendas Drive-In Market, t:onterey, California, in the sum 
of sixty-three dollars end thirty cents ($63.30), for 
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tood supplies purchased by him trom said Market, which 
am:>unt became due and payable on or about August 31, 1936, 
did, at Presidio ot Monterey, cal.itornia, and elsewhere, 
trom about August 31, 1936, to about January 11, 1937, 
dishonorably tail and neglect to pay said debt. 

Specification 3: (Finding ot not guilt7.) 

Specitication 4: In that First Lieutenant William H. Thompson, 
11th Cavalr,r, being indebted to Heidrick and Heidrick, 
Monterey, California, in the sum ot thirteen dollars and 
twelve cents ($13.12), for merchandise and photographic 
service purchased by him trom said tim, which amount 
became due and payable on or about August 10, 1936, did, 
at Presidio ot Monterey, Calitornia, and elsewhere, trom 
about August 10, 1936, to about January 11, 1937, dishonor
ably fail and neglect to pay said debt. 

Specification 5: (Finding ot not guilty.) 

Specification 6: In that First, tormerly Second, Lieutenant 
William H. Thompson, 11th cavalry, being indebted to 
Standard 011 COJ:lll)8Jl1' ot California, :r..:onterey, California, 
in the sum ot thirty-three dollars and seventy-four cents 
($33.74), for merchandise purchased by him from said 
compe.Dy, which am:,unt became due and payable on or about 
Februal'Y' 1, 1936, did, at Presidio of Monterey, California, 
and elsewhere, from. about February 1, 1936, to about Januar.r 
1, 1937, dishonorably tail and neglect to pay said debt. 

Specification 7: (Finding of not guilty.) 

Specification 81 In that First Lieutenant William H. Thompson, 
11th Cavalr,r, being indebted to Abinante Palace :Music Store, 
Monterey, California, in the sum of thirty-three dollars 
and forty-three cents ($33.43), for merchandise purchased 
by him tram said store, which amount became due and payable 
on or about September 1, 1936, did, at Presidio or Monterey, 
California, and elsewhere, from ab~ut September 1, 1936, 
to about January 12, 1937, dishonorably tail and neglect 
to pay said debt. 
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Specification 9: (Finding of not guilty.) 

Specification 10: In that First Lieutenant William H. Thompson, 
11th Cavalry, did, at Monterey, California, on or about 
August 22, 1936, with intent to defraud, wrongfully and 
unlawtully make and utter to L. Abinante, owner, Abinante 
Palace Music store, :Monterey, valifornia, a certain check, 
in words and figures as follows: 

MONTEREY,CAL. August 22,1936 

:90-257 MONTEREY BRANCH: 90-257 
BANK OF AMERICA 

National Trust & Savings Association 
Fay to the order of L. Abinante ~o.oo 
Thirty &-----------------no/100----------------Dollars 
Refer to r.:aker William H. Thompson 
Payment Stopped. 

and by means thereof, did fraudulently obta,1n from L. 
Abine.nte, owner, .Abinante Palace k"USic Store, J!onterey, 
California, the sum of ten dollars ($10.00) in cash and 
credit to the e.m:>unt of twenty dollars ($20.00) on his 
account w1th said store, he the said ]first Lieutenant 
William H. Thompson then well knowing that he did not have 
and being without ~asonable expectation that he would have 
sufficient tunds in said bank for the payment of said check. 

Specification 11: In that .l"irst Lieutenant it1111em E. Thompson, 
11th Cavalry, did, at Presidio of Monterey, California, on 
or about August 19, 1936, with intent to deceive Colonel 
Troup t!iller, 11th Cavalry, the Commanding Officer, 11th 
Cavalry and Presidio of' l~onterey, California, officially 
and falsely state to the said Commanding Officer, by 3d 
Indorsement, dated Presidio of' Monterey, California, 
August 19, 1936, as follows: "I mailed a money order to 
the Household Loans Inc., on the 7th" which statement was 
made by said First Lieutenant uilliam H. Thompson, in said 
indorsement upon a conmunication dated Salt Lake Gity, 
Utah, August 14, 1936, received by Captain D. H. Nelson, 
11th cavalry, Adjutant 11th Cavalry and Presidio of 
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Monterey, California, :rrom Eousehold Loans, Inc., 
Salt Lake uity, Utah, relating to the alleged payment 
that the said First Lieutenant William H. Thompson 
stated he had made to said Household Loans, lnc., on 
August 7th---the said indorse~ent being made by the said 
First Lieutenant rlilliam H. Thompson, upon reference to 
him of said comrmmication for explanation, and which said 
indorsement was untrue and was known by the said First 
Ueutenant William H. i'hompson to be untrue, in that he 
did not on August 7, 1936, mail a money order to the 
Household Loans, Inc., Salt Lake uity, Utah. 

Specification 12: In that First, formerly Second, Lieutenant 
William H. Thompson, 11th Cavalry, being indebted on 
J'anua.ry a, 1936, to Household Loans, Inc., Salt Lake City, 
Utah, in the principal sum o:r one hundred fifty dollars 
($150.00), tor money loaned to him by said Company, which 
loan in the total principal sum o:r one hundred fifty 
dollars ($150.00) became due and payable in installments 
of ten dollars ($10.00), plus interest, on the fifth o:r 
each month commencing February 5, 1936, did, at Presidio 
of Monterey, California, and ~lsewhere, from about February 
5, 1936, to about January 10, 1937, dishonorably :rail and 
neglect to pay the installments so becoming due during said 
period. 

Specification 13: (Finding o:r not guilty.) 

Specification 14: (Finding of not guilty.) 

Specification 15: (~isapproved by reviewing authority.) 

Specification 16: In that First Lieutenant William H. Thompson, 
11th Cavalry, having on or about December 7, 1936, made 
and uttered to the Presidio Post Exchange, Presidio ot San 
Francisco, California, a certain check tor ninety dolle:rs 
($90.00), on the Bank of America, llonterey Branch, Monterey, 
California, dated December 6, 1936; signed by him and pay
able to Post Exchange, Presidio or San Francisco, California, 
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said check having on or about December 15, 1936, been 
returned unpaid to the said Post Exchange by the bank 
upon which drawn, and the said First Lieutenant William 
H. Thompson having on or about December 30, 1936, in 8th 
Indorsement to the Commanding Officer, Troop B, 11th 
Cavalry, Presidio of 1bnterey, California, on an official 
com:nunication dated December 15, 1936, from the Presidio 
Post Exchange, Presidio of San Francisco, California, 
concerning the said check, promised among other things 
that he would make this check good as soon as he received 
his pay for the month of December, and having on or about 
January 14, 1937, received such pay, did, at Presidio of 
Monterey, California, and elsewhere, from about January 
14, 1937, to about January 20, 1937, dishonorably fail 
and neglect to keep said promise. 

Specification 17: In that First, formerly Second, Lieutenant 
William H. Thompson, 11th Cavalry, being indebted on 
October 25, 1935, to Monroe Loan Society of New York, Inc., 
Brooklyn, New York, in the princ1:pal sum of one hundred 
dollars ($100.00), for money loaned him by said company, 
which loan, in the total principal sum of one hundred 
dollars ($100.00) became due and payable in installments 
of five dollars ($5.00), plus interest, on the fifth of 
each month commencing with November 5, 1935, did, at 
Presidio of Monterey, California, and elsewhere, from 
about May 5, 1936, to about January 5, 1937, dishonorably 
fail and neglect to pay the installments so becoming due 
during said period. 

Specification 18: In that First Lieutenant William H. Thompson, 
11th Cavalr,r, did, at Presidio of ?Jonterey, California, 
on or about September 28, 1936, with intent to deceive and 
injure, wrongfully and unlawfully make and utter to hlonroe 
Loan Society of New York, Inc., Brooklyn, New York, a 
certain check, in words and figures as follows, to wit: 
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MONTEREY, CAL. September 28, 1936. 
( 90-257) MONTEREY BRANCH {90- 257) 

BANK OF AMERICA 
National Trust & Savings Association 

Pay to the order of Monroe Loan Society ---~----i7.00 
Seven & -----------------00/100---------------Dollars 
Refer to Maker William H. Thompson 

in payment of an installment then due on his loan, in the 
principal sum of one hundred dollars ($100.00), :procured 
from Monroe Loan Society o:r New York, Inc., Brooklyn, New 
York, October 25, 1935, he the said First Lieutenant 
William H. Thompson then well knowing that he did not have 
and being without reasonable expectation that he would have 
sufficient funds in said bank for the payment of said check. 

Specification 19: (Finding of not guilty.) 

Specification 20: (Finding of not guilty.) 

Specification 21: (Finding of not guilty.) 

Specification 22: (Finding of not guilty.) 

Specification 23: (Finding of not guilty.) 

Specification 24: (Finding o:r not guilty.) 

Specification 25: In that First Lieutenant William H. Thompson, 
11th Cavalry, being indebted on July 10, 1936, to .Anned 
Service Finance Go., Montgomery, Alabama, in the principal 
sum of about one hundred sixty-seven dollars and fifty-five 
cents ($167.55), plus interest, for money loaned to him by 
said company, which loan became due and payable 1n install
ments of about thirteen dollars and ninety-six cents (~13.96) 
on the tenth day of each month, commencing August 10, 1936, 
did, at Presidio of ?.!onterey, California, and elsewhere, 
from about August 10, 1936, to about January 20, 1937, dis
honorably fail and neglect to pay the installments so be
coming due during said period. 
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Specification 26: (Finding of not guilty.) 

ADDITIOl~AL CHARGE: Violation of the 95th Article of :1ar. (Finding of not 

Specification 1: (Finding of not guilty.) 
guilty.) 

Specification 2: (Finding of not guilty.) 

He pleaded not guilty to the charges and specifications, and was found 
not guilty of Specifications 3, 5, 7, 9, 13, 14, 19, 20, 21, 22, 23, 24, 
and 26 of the ~harge and of the Additional t;harge an:d its specifications, 
guilty of Specifications 1, 2, 4, 6, 8, 12, 17, and 25, except the word 
"dishonorable" (the word is written "dishonorably" in the specifications), 
substituting-therefor the words "under such circumstances as to bring 
discredit upon the military service", in violation of the 96th Article of 
War, and guilty of Specifications 10, 11, 15, 16, and 18, and of the 
Charge. No evidence of previous convictions was introduced. Ee was 
sentenced to be dismissed the service. The findings and sentence ,·,ere 
not announced. The reviewing authority disapproved the finding of guilty 
of Specification 15, approved the sentence and forwarded the record of 
trial for action under the 48th Article of ~lar. 

3. Under Specifications 1, 2, 4, 6, 8, 12, 17, and 25 of the Charge, 
accused was, by ex:::eptions and substitutions, found not guilty of "dis
honorably" failins and neglecting to pay certain debts described, in 
violation of the 95th Article of ·.;ar, but guilty of failing and neglecting 
"under such circumstances us to bring discredit upon tl:e military service" 
to pay said debts, in violation of the 96th Article of ':far. 

The evidence with respect to these specifications shows that the 
debts described were due e.nd owing substantially as alleged, and that 
accused failed, as allt;ged, to pay them. Various dunning letters were 
written by creditors and other complaints because of nonpayment were 
made. To SOI!fl of the letters accused did not respond. (R. 18,19 -
Spec. l; R. 21 - Spec. 2; ~. 29,32 - ~pee. 4; EXs. 1,2 - spec. 6; 
R. 32,33,36 - Spec. 8; Ex. 4 - Spec. 12; Ex. 9 - Spec. 17; EX. 15 -
Spec. 25) In April, 1936, accused purchased, on the installment plan 
of pa~ent, a radio at a price of about ~1~5 (R. 34), and there is 
reference in the record to his recent purchase of an automobile on similar 
terms, later returned to the seller (Ex. 3). Accused, testifying in his 
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own behalf, admitted the debts and stated that his failure to pay 
them was due wholly to his lack of funds. Ee testified that at the 
time of trial his total indebtedness was about ~1100. (R. 57,58) He is 
married (R. 62). By an indorsement dated September 28, 1936, introduced 
in evidence by the prosecution, accused listed payments on sundry debts 
from February l, 1936 (Ex. 3). Such of these payments as were not dis
puted, together with other payments shown by the evidence (R. 31,33), 
amounted to $305. Prior to June 13, 1936, his pay and allowances 
amounted to ~143 per month, and after that date, ~211 per month. From 
his bank deposits (Ex. 16) and the amount of his pay for one month 
specifically shown (Ex:. 8), it appears probable that he bad e.n allotment 
of pay of $8.45 per month. He testified that he "received ~10.00 a month 
from home usually" (R. 72). From some time in October, 1936, to December 
19, 1936, pe was on duty at Headquarters, Ninth <.;orps Area, Presidio of 
San Francisco, !Jalifornia, in coruiection with the hearing of his Glass B 
case before a court of inquiry, his permanent station being the Presidio 
of r.:onterey, !Jalifornia (R. 65). 

As the findings of these specifications stand, accused is absolved 
of dishonor in his failure and neglect to ray the debts. Having been 
found not guilty of dishonorable conduct in this regard, the finding 
that he failed and neglected to pay the debts under circumstances of a 
nature to bring discredit on the military service must be construed to 
embrace only such discreditable circumstances as were not dishonorable 
or mo~lly unworthy of an officer of the Army. The circumstances tending 
to bring discredit upon the military service, as found, could not, there
fore, extend beyond the effect u:9on civilian creditors which might be 
expected from a culpable and protracted failure to pay just debts. 

It is conceivable that accused, through his failure to pay his just 
debts,.brought discredit upon the military service in that the good 
reputation of members of the service for prompt paynent of their debts 
might thus have been impaired, but unless his failure and neglect to 
pay his debts involved some species of evasion or indifference to his 
just obligations (not amounting to dishonor or moral fault), there would 
not appear to have been an offense cognizable by the articles of war. 
If he ruade reasonably diligent efforts to pay his just debts but was 
financially unable to do so, the customs of t4e military service relieve 
his insolvent acts from the taint of criminality. The Judge Advocate 
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General has so held. With respect to convictions of failure and neglect 
to pay just debts to the discredit of'the military service, in violation 
of the 96th Article of War, it was stated: 

"Neglect on the part of an officer to pay his debts 
promptly is not of itself sufficient ground for charges 
against him. Where the non-payment amounts to dishonor
able conduct, because accompanied by such circumstances 
as fraud, deceit or specific promises of payment, it may 
be properly deemed to constitute an offense." CM 121152, 
Robertson; par. 1494, Dig. Ops. JAG, 1912-30. 

Again, with respect to similar charges: 

"The record shows no false representations by the accused, 
nor a failure to pay, characterized by deceit, evasion, or 
dishonorable conduct. Neglect on the part of an officer to 
pay his debts pro111I1tly is not of itself sufficient ground 
for charges against him. Inasmuch as this specification 
does not allege or the evidence prove any circumstances 
amounting to dishonorable conduct in the non-payment of this 
debt, the finding of guilty of specification 4, charge II, 
cannot be supported." PM 123090, Hansbrough; par. 1494, Dig. 
Ops. JAG, 1912-30. 

In listing instances of punishment for dishonorable neglect to discharge 
pecuniary obligations, Winthrop, in his 1.:111te.ry Law and Precedents 
(Reprint, p. 715), states: 

"In these cases, in general, the debt was contracted 
under false representations, or the failure to pay 
characterized by deceit, evasion, false promises, denial 
of indebtedness, etc., and the neglect to discharge the 
obligation, at least in part, was continued for an uncon
scionable period. Some such culpable and dishonorable 
circUlnstances should characterize the transaction to make 
it a proper basis for a military charge. A mere failure 
to settle a private debt, (which may be more the result of 
misfortune than of fault,) cannot of course properly become 
the subject of trial end punishrr~nt at military law." 
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From the evidence in this case, the Board of Review is not convinced 
that accused's failure promptly to meet his obligations was attributable 
to an evasive motive or to indifference to his legal obligations. For 
some undisclosed reason, perhaps ineXl)erience and bad judgment, accused 
allowed himself to become inmersed in debt beyond his ability to pay. 
But during the period covered by the charges he made substantial disburse
ments to his creditors (the record does not purport to show all payments 
made), and it is not plainly demonstrable how, from the income he received 
and while naintaining himself and wife under reasonably adequate living 
conditions, he could, in fairness to his other creditors, have paid sub
stantially more than he did pay to those ne.a~ed in the specifications under 
consideration. There is evidence that the debts in question were long 
overdue and that accused did not always respond to demands for payment, 
but, under the circumstances, there is nothing of substantial weight to 
indicate that he intended finally to avoid his obligations or that he 
did not make reasonable efforts to discharge them. Such being the case, 
it is believed that his acts were not proved beyond reasonable doubt to 
have been discreditable within the :meaning of the 96th .Article of War. 

In view of the foregoing, the BOard of Review is of the opinion that 
the record of trial is not legally sufficient to sup!)ort the findings of 
guilty of Specifications 1, 2, 4, 6, B, 12, 17, and 25 of the Uharge. 

4. Under Specification 10 of the Charge, accused was found guilty 
of wrongfully and unlawfully making and uttering a check for $30, with 
intent to defraud, knowing that he did not have, and being without 
reasonable eXl)ectation that he would have, sufficient funds in bank to 
pay it. Under Specification 11,·he was found guilty of making a false 
official statement that he had mailed a certain money order. The trans
actions involved in these specifications are related and n'Jiy be con
sidered_ together. 

As to Specification 10, the eviqence shows that on August 22, 1936, 
accused made and delivered to the Abinante Palace Music Store, Monterey, 
California, operated by Leonard Abinante, a cheek for $30, for which 
the store allowed him credit or $20 on a standing account and paid him 
$10 in cash (R. 33,44). The check was not introduced in evidence. The 
bank on which it was drawn does not directly ap_pear but accused had an 
account a.t the Monterey Branch of the Bank or .Ameri ce., ]1onterey, 
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California, at this time (Ex. 16). A clerk of the store testified as 
to the check: "I think it was probably dated 22nd August, 1936", and 
that it was made payable to the Abinante Palace 1."Usic Store (R. 34). 
On July 31, $203.75 was deposited to the credit of accused in the bank 
mentioned, but on August 4 the balance credited to him had fallen to 
$3.66. · No deposits were made and on August 22 his balance had been 
reduced to $1.16. On September la aeposit of $203.75 was made 1n the 
account. On September 2 the balance had fallen, through the cashing 
of nine checks, to $12.03. No further deposit was made until September 30, 
on which date the account was credited with $202.55. (Ex. 16) On a day 
not directly shown, the check was presented for payment to the bank on 
which drawn, but returned with the notation "Refer to Maker" (R. 33,44). 
Later, on a date not directly shown, it was "redeposited and returned" 
to accused (R. 44). During the month of August, charges were entered by 
the bank against the account of accused on thirteen occasions because of 
presentations of overdrawn and dishonored checks (the charge was twenty-
five cents for each presentation)(R. 42,43; Ex. 16). One such charge was 
made on August 24 and others were made on August 27 (Ex. 16). An official 
of the bank testified that some or the dishonored checks presented to the 
bank during the life or the account were presented and charged for more 
than once (R. 43). SOme or such charges during the life of the account 
were for postdated checks given by accused to various loan companies 
during preceding JIX>nths (l!:xs. 4,10). At some time prior to the trial, 
accused made good the check given to the Abina.nte Palace Uusic Store (R. 44). 

Accused testified that beginning about July, 1936, he was harassed 
by many dunning letters and complaints from creditors, and as a result 
or this and his outstanding postdated checks was never certain as to 
where he stood with respect to bills, debts and outstanding cheeks 
(R. 58,70). The postdated checks were taken from a book or checks other 
than that currently used. Counter cheeks of which he kept no record were 
drawn, and this added to his uncertainty as to the state or his account. 
(R. 71) When he gave the check to the Abinante Palace "-Usie Company 
he had no idea or intention of defrauding Mr. Abinante (R. 59). 

As to Specification 11, the evidence shows that on August 17, 1936, 
a letter to the Adjutant, 11th cavalry, from Household Loans, Inc., 
ma.king inquiry concerning a payment on account reported to have been 
mailed on August 7, 1936, to the concern by accused, was referred to 
accused for explanation. By 3d indorsement submitted to the commanding 
Officer, 11th Cavalry, on August 19, accused stated: 
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"I mailed a money order to the Household Loans Inc., 
on the 7th. I am certain that it has arrived at their 
office by now. I have sent them an Air Mail letter asking 
if it has arrived so that I can investigate it with the 
Post Office." (Ex. 27) 

The Adjutant testified that about September 9, 1936, he asked accused 
to show him the receipt for the money order and accused handed him a 
post office receipt showing the issue of a money order for $7 payable 
to Household Loans, Inc. (R. 50,51; Ex. 18). The date stamp on this 
receipt was so affixed that it showed the year but not the month and 
day the receipt vra.s issued (Ex. 18). The money order was in fact issued 
on August 22, 1936 (R. 45-47; Ex. 17). 

Accused testified that at the time he wrote his indorsement referred 
to, he thought that he had mailed a payment on account to Household 
Loans, Inc., but, after receiving a letter from the concern, he went to 
the post office and learned that he had not sent the money order as he 
had stated. He "immediately" purchased the order and sent it to the 
creditor. He did not intend to deceive his coilllllB.nding officer by his 
indorsement, and had no reason to do so, as he could readily have 
admitted, as in other cases, that the payment had not been ma.de. (R. 65, 
66,73) He had paid several accounts by money order, but could not say 
whether he had paid more than one during August (R. 72). 

Thus it appears that on August 19 accused, in explanation of the 
letter advising of nonreceipt of a payment previously reported, falsely 
and officially stated that he had mailed a money order in payment on 
August 7. Three days later, on August 22, he purchased a money order 
in favor of the creditor, and, still later, when esked to display his 
receipt for the money order which he had falsely stated was mailed on 
August·?, produced, without explanation, the receipt for the order 
purchased on August 22, the receipt bearing no evidence of the day of 
its issue. On August 4 his bank balance had been reduced to less than 
the amount involved in the money order, and his balance remained in 
that condition for the remainder of the month. On August 22 he sold 
his worthless check to the Abinante Palace Music Company, obtaining 
money sufficient to cover the purchase of the money order on the same 
day. These facts, together with all the other circumstances of the case, 
leave no reasonable inference other than that accused, confronted with 
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the necessity of admitting or concealing an erroneous statement that 
he had ma.de a remittance by mail to the Household Loans, Inc., chose 
the path of deceitfully reiterating that he had made the payment on 
August 7 and then, further to conceal his false statement, made and 
uttered the worthless check to obtain funds with which to buy the money 
order on August 22. 

Accused must have known that his balance in the bank was insufficient 
to meet this check. He asserts that he ~ras confused as to his bank 
balance, but in so far as his testimony shows he made no special effort 
to ascertain it, the logical and normal thing for him to have done, but 
used his check to obtain money acutely needed without any prospect of 
depositing funds to meet the check prior to receipt of his pay at the 
end of the month. There is nothing in the record suggestive of any 
reasonable expectation on his part that the check could be made good 
when presented in usual course. Examination of his bank statements 
for the year 1936 (Ex. 16} discloses that on February 22 his balance 
was f61.39; in no other month of the year did his balance on the 22d day 
exceed ~.78, and for the two months preceding August and the four 
following, his account was overdrawn on the 22d. On August 22, his 
balance was $1..16. The circumstances of the two transactions, brought 
to light, refUte the assertions by accused of his lack of dishonest 
motive and intent, and furnish convincing proof of the deceitful and 
fraudulent intent alleged in the specifications under discussion. 

In the opinion of the Board of Review, the acts of accused proved 
under Specifications 10 and 11 fall below the standards of honesty and 
probity to be expected of an officer, and amount to conduct unbecoming 
an officer and a gentleman within the meaning of the 95th Article of War. 

The defense !!lade a motion to strike Specification 10, as well as 
Specification 18 to be hereina~er considered, as failing to allege 
offenses cognizable by the 95th Article of War, this upon the ground 
that they failed to allege that accused, in :ma.king and uttering the 
checks, did not intend to have sufficient funds in bank to pay them 
(R. 16}. The motion was denied by the court. By each of thes'e speci
fications, it is alleged that the check described was made and uttered 
by accused "with intent to defraud", he "then well knowing that he did 
not have and being without reasonable expectation that he would have 
sufficient funds in said bank for the payment of said check". The 
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language used sufficiently alleged that the acts of accused were 
intended by him to defraud and injure, the gist or the dishonorable 
conduct involved. The allegation that he had no reasonable expectation 
of having funds in bank to meet the checks was but another and equiva
lent way or alleging that he did not intend to have funds in bank to 
meet them. Proof of either allegation would establish the substance of 
the other. 1'he specifications were sufficient to apprise accused of 
the nature of the offenses intended to be charged and to support con
viction of violation of the 95th Article of war. Findings of guilty of 
similar specifications laid under the 95th Article of War were confinned 
in CM 202819, Rogers. 

5. Under Specification 16 of the Charge, accused was found guilty 
of dishonorably failing and neglecting, from January 14 to 20, 1937, to 
keep a promise officially ma.de to his troop conmander, to pay a check 
for $90 in favor of the Presidio Post Exchange, Presidio of San Francisco, 
California, payment of which had theretofore been refusad by the bank on 
which the check was drawn. 

The evidence shows that on December 7, 1936, accused presented to 
the Presidio .Post Exchange his check for $90, and through it obtained 
credit against a standing account for $77.64 and $12.36 in cash (EX:. 6). 
Payment of the check was refused by the bank (Ex. 5), and on December 
15 nonpayment of the check and further indebtedness to the Exchange 
were reported by letter to the Commanding General, Ninth Corps Area 
(Exs. 7,33). This letter was referred to accused for report and, after 
receipt or the report, to the vommanding Officer, Presidio of I.lonterey, 
California. •i·he latter officer referred the correspondence, by 6th 
indorsement, to accused ''For explanation and definite statement of his 
plans for settling this obligation". By 8th indorsement to the colllI!lB.llding 
Otficer, Troop B, 11th Cavalry, dated December 30, 1936, accused stated: . , 

"See the 3rd Indorsement for explanation. At the time 
I issued this check I believed that the bank would cash this 
check as I directed in a letter written to them before I 
gave this check to the Post Exchange, which they failed to do. 
I will make this check good as soon as I receive my pay for 
the month or December. I also plan to pay as much on this 
months account as I am able, and will clear'.this account when 
I receive my pay for the month of January, on or about Feb
ruary 2, 1937." (Ex. 33) 
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Accused did not make the check good in January, 1937, but paid ~10 on 
account on February 10, and si!'lilar amounts in 1:arch and t:ay, 1937 (Ex. 6). 
He was placed in arrest on January 5. Pursuant to orders (Ex. 29), he 
closed his account \Vith the Monterey Branch of the Bank of America on 
January 13 (R. 40; Ex. 16). On December 9, his balance with this bank 
had been reduced to 19¢, and the account was overdrawn from that date 
until closed (Ex. 16). Of his December pay, he drew i26.72 in cash on 
December 5 and $42.20 in cash on December 11 at the Presidio of san 
Francisco. A check for the balance, ~134.83, was mailed to him at the 
Presidio of :t.\onterey on January 12. (:Ex. 8) At the time his bank account 
was closed, accused had outstanding checks that had not been paid (R. 64). 
By indorsem.ent to the Commanding Officer, 11th Cavalry, dated September 
28, 1936, accused listed his debts and outlined a plan of payment. Among 
other things, he made statements that he would make payments on specified 
debts in January to aggregate $128.45. (Ex. 3) It does not appear that 
any part of these payments were ma.de in January, 1937. 

In view of the wording of the indorsement by accused of December 30, 
written in compliance with an order th.at he submit a plan of payment, it 
is believed that the indorsement must be construed to have been intended 
to present a "plan" of payment only, and not to involve a pledge or 
promise by accused to take up the check from his December pay. :sut. in 
any event, the specification does not charge more than a dishonorable 
failure and neglect to pay a just debt to a government agency at a 
designated, specific and agreed time. Aa with other debts, no dishonor 
could be imputed to a failure to pay if the debtor did not have the means 
of payment, and there is no proof of fraud, deceit or evasion. The 
evidence shows that accused received pay in the amount of $134.83 about 
January 14, but this was the full amount of his pay for December received 
during January. It does not appear that he received other fUnds during 
the llX>nth. He was overwhelmed with debt, and his innnediate living 
expenses were impending. Under such circumstances, accused's failure 
for a period of six days to make the payment falls short of demonstrating 
such l!I.Oral or military dereliction as is cognizable under the articles of 
war. 

In the opinion of the Board of Review, the evidence is not legally 
sufficient to support the finding of guilty of Specification 16 of the 
Charge. 
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6. Under Specification 18 of the Charge, accused was found guilty 
of wrongfully and unlawfully making and uttering a check fer $7, with 
fraudulent intent, as in the case of Specification 10 above discussed. 

The eviden~e shows that about September 28, 1936, at 1~nterey, 
California, accused ma.de and mailed to the Monroe Loan Society of New 
York his check for S7, described in the specification, to be applied 
in payment of an installment due on a loan of i100 made to him by the 
Society in October, 1935 (Exs. 9,21). The check was presented for 
payment to the bank on which drawn, the Monterey Branch of 'the Bank of 
America, about October 10, and was by the bank dishonored because of 
insufficient funds (Ex. 21). On September 4, accused's balance with the 
bank was 53¢, and no deposit was made until September 30. on September 
28 the account was overdrawn ~4.47. (Elc. 16) After a deposit of $202.55 
was ma.de on September 30, a series of fi~een checks was cashed with 
the result that the balance in the account was reduced to 62¢ on 
October 5. No further deposit was made until vecember a. (Ex. 16) 
During the period September 5 to October 10, charges were entered against 
the account because of 26 presentations of overdrawn and dishonored 
checks (R. 42,43; Ex. 16). 

Accused testified that by the use of this check he obtained nothing 
other than a temporary credit on his obligation to the loan company, 
that he did not intend to defraud and that when he wrote the check, 
altho~h confused as to the state of his bank account, he expected to 
have money in bank to pay the check upon presentation (R. 62). 

By the making end passing of this check, accused gained some delay 
in the settlement of an overdue obligation, but gained nothing further • 
.Any motive to· defraud that he may have entertained was not, therefore, 
a strong one. The evidence shows, moreover, that at the time the check 
was me.de accused had ample reason to expect that his pay check would be 
deposited prior to the time at which the check would be presented for 
payment. The fact that other checks were subsequently cashed, which 
exhausted the proceeds of the deposit, before the $7 check reached the 
bank on which it was drawn, certainly shows carelessness at some time 
on the part of accused as to the regularity of his account. It does 
not ~reclude the reasonable possibility that ~t the time the check was 
made he expected to have sufficient :t'Unds in bank for payment of it. 
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In the opinion of the Board of Review, the evidence is not legally 
sufficient to ·remove all reasonable doubt of fraudulent intent in this 
transaction, and is not, therefore, legally sufficient to support the 
finding of guilty of Specification 18. 

7. The Anny Register shows that following graduation from the 
United States Military Academy, accused was appointed a second lieutenant 
of Cavalry on June 13, 1933. He was promoted to first lieutenant on 
June 13, 1936. Proceedings for his classification in Class Bare now 
awaiting action by the Final Classification Board. 

a. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review, the record of trial is 
not legally sufficient to support the findings of guilty of Specifications 
1, 2, 4, 6, 8, 12, 16, i7, 18, and 25 of the Charge, but is legally 
sufficient to support the findings of guilty of the Charge and Speci
fications 10 and 11, and the sentence, and warrants confirmation of the 
sentence. A sentence of dismissal is mandatory upon conviction of the 
95th Article or war. 

, J'Udge Advocate. 

J'Udge Advocate. 

J'Udge Advocate. 

To The Judge Advocate General. 
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W.AR DEP.AR'Th1ENT 

..a. the Office or The Judge Advocate General 
Washington, D.C. 

goArd ot Review 
CM 207264 

UNITED STATES ) FCXJRTH CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Fort Screven, Georgia, May 17, 

Private DAVID J. WII.SON ) 1937. Dishonorable discharge, 
(6684293), Headquarters ) suspended, and confinement for 
Battery, 1st Battalion, ) six (6) months. Fort Screven, 
51st Coast Artillery. ) Georgia. 

HOLDllJG by the BOARD OF REVIEW 
McNEIL, CRESSON end HOOVER, Judge Advocates. 

1. The record ot trial in the case ot the soldier named above, 
having been examined in the Office of The Judge Advocate General and 
there found to be not legally sufficient to support the findings of 
guilty and the sentence in part, bas been examined by the Board of 
Review and held to be legally sufficient to support the findings or 
guilty and the sentence. 

2. Accused was found guilty, among other things, of fraudulent 
enlistment on December 18, 1936, by willfully misrepresenting that he 
was single when in fact he was married. In proof ot the fact of marriage, 
there was received in evide~ce what purports to be a copy of a certificate 
of his n:arriage on Uarch 7, 1936, at Norfolk, Virginia, attested by the 
Clerk of the Corporation Court of the City or Norfolk, Virginia, under 
the seal or said court (Ex. F). This certificate of marriage was offered 
with the statement by the prosecution that it was duly authenticated, 
and the defense stated that it had no objection to its introduction (R. 9). 
The court-martial by which the case was tried sat at Fort Screven, Georgia. 

3. The certific'tl.te of marriage received in evidence was, in the 
state in which it was recorded, pri!Ul. facie evidence of the fact of 
marriage as therein recited. Sec. 5074, va. Code of 1936. Under section 
687, Title 28, United States Code, and paragraphs 111 and 116 of the 
1:la.nu.a.l for Courts-lJa.rtial, this record of a court of Virginia, if properly 
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admitted in evidence before the court-martlal, had the same probative 
force and effect there as in Virginia (Town of South Ottawa v. Perkins, 
94 U.S. 260, 271, 272), that is, was competent prima facie proof of the 
marriage. 

4. Section 687, Title 28, United States Code, in providing for 
the admission in evidence by the federal courts of the records of state 
courts, applicable to courts-martial by virtue of paragraph 111 of the 

'Manual for Courts-Martial, requires "attestation of the clerk, and the 
seal of the court annexed, if there be a seal, together with the 
certificate or the judge * * * that the said attestation is in due form". 
The authentication or the marriage certificate in this case does not 
fully conform to the requirements of the statute in that it consists only 
of the attestation by the clerk, under seal, without a certificate of 
the judge of the court that the attestation was in due form. There is 
nothing in the record of trial to suggest that the attestation by the 
clerk is not in proper form. 

It is believed that the court-martial was authorized to take judicial 
notice of the seal under which the attestation was made, the Corporation 
Court of the City of Norfolk being a state court (sec. 5905, va. Code of 
1936) of general jurisdiction (secs. 5890, 5910, Va. COde of 1936), in 
which DBITiage certificates are required to be recorded (sec. 5076, va. 
Code of 1936), and which must be deemed to be a court of record. In 
Virginia and 'riest Virginia Coal co. v. Charles, 251 Fed. 83, 104, a 
Circuit court of Virginia, of jurisdiction similar to the corporation 
Court of the City of Norfolk, has been recognized as a court of record 
by a federal court. 

In defining the principal matters or which courts-martial may take 
judicial notice, paragraph 125 of the 1:i:l.nual for Courts-l;Iartial lists 
"the seals of all courts of record*** of the several States" as one 
of such matters. The paragraph also lists as a proper subject of 
judicial notice "the laws of the State*** in which the court is 
sitting". It may be inferred from the language last quoted that a court
martial is not authorized generally to take judicial notice of the laws 
of a state in which it is not sitting. However this may be, the Boal.'d 
of Review is -of the opinion that paragraph 125.of the Manual for courts-
1.lartial, taken as a whole, does not preclude courts-martial from taking 
judicial notice of a state court's seal such as is affixed to the 
certificate of marriage in this case. To say that courts-martial are 
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authorized judicially to notice the seals of state courts of record 
and at the same time refuse them the power to know without special 
proof the laws of the states determining the nature of their courts 
as courts of record, would so negative and restrict the scope of the 
authority given to take judicial notice of seals as to destroy its 
practical usefulness. ~uch could hardly be the intent of the }lanual. 

In CM 160036, .Abendschein, it was held by the BOard of Review, with 
the concurrence of The Judge Advocate General, that a court-martial 
could not take judicial notice of the seal of the City Jail of Baltim:>re, 
Maryland, affixed to a paper entitled "Commitment to .Tail (in Default 
of Fine)", with attestation by the warden of the jail, the paper reciting 
the conviction by a civil court of accused Abendschein,and his imprison
ment. 'l'he paper was received in evidence without objection by the defense 

1to prove said conviction and confinement. .1.·his holding pertained only 
to the power of the court judicially to notice the purported seal of a 
city jail. The seal obviously was not the seal of a state court, and 
the holding is not pertinent in the instant.case. 

5. bUt whether or not the court in this case was empowered to take 
judicial notice of the seal under which the clerk's attestation was ma.de, 
and although the marriage certificate was not in any event fully authen
ticated as required by statute, it is nevertheless the opinion of the 
BOard of Heview that the copy of the marriage certificate was properly 
received in evidence. Paragraph 116 a or the 1:anual for courts-Martial 
expressly provides that an objection to proffered evidence or the 
contents of a document based on the ground that it "does not appear that 
a purported copy of a public record is duly authenticated" may be regarded 
as waived if not asserted when the proffer is made. The defense having 
expressly waived any objection it might have had to the copy of the 
certificate of marriage on the grounds of:ftlulty authentication, the 
copy of the certificate, regular on its face in all respects and co~etent 
to prove the recitals contained therein, was properly for the consideration 
of the court. Together with the other evidence, it legally supports, 
prima racie, the findings of guilty of the charge and specification 
alleging fraudulent enlistment. 

In the Abendschein case, above referred to, the paper bearing the, 
purported seal of the city jail was admitted in evidence without objection 
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by the defense. The Board of Review did not discuss possible waiver 
of objection to this paper because of lack of authentication. It is 
to be noted, however, that the Abendschein case was tried and the 
holding submitted in 1924, prior to the promulgation of the ~anual for 
Courts-Martial now in effect. The 1921 1!anual, effective in 1924, did 
not contain provisions with respect to waiver of objections on the ground 
of lack of authentication similar in effect to those of the present 
Manual above noted. 

6. The na.ioo borne upon the marriage certificate is identical with 
that of accused as shown by his enlistmen~ records and as proved at the 
trial, and it may therefore be presumed that the certificate pertains 
to him. Par. 112 a, M.C.M. There is nothing 1n the record of trial 
which substantially weakens this presumption. Accused, in his testimony, 

· did not deny his marriage and, altho}lgh not expressly admitting it, ma.de 
reference to his "wife9 (R. 13). 

JUdge Advocate. 

Judge Advocate. 

Judge Advocate. 
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,.AR DEFJl.R'TI,ilNT 

In the Office of 'l'he Judge Advocate General 
,iashi ngton , i). O. 

Board of Review 
CM 207466 

UNITED STATES ) EIGHTH CORPS .AREA. 
) 

v. 

Private RUGH W. PHIIJ>OTT 
(6260062), HeadQuarters 

) 
) 
) 
) 

Trial by G.C.M., convened at 
Fort Sill, Oklahor:lS., July 10, 
1937. Di6honorable discharge 
and confinement for six (6) 

and Headquarters Battery, ) months. Fort Sill, Oklahoma. 
1st Battalion, ?7th Field ) 
Artillery. ) 

HOIDING by the Bo.ARD OF REVIEW 
McNEn., ORESSOU and HOOVER, J'udge Advocates. 

l. The record of trial in the case of the soldier named above 
has been exaJnined by the Board of ~eview. 

2. 'J..'he accused was tried upon the following charges and speci
fications: 

CF...ARGE: Violation of the 93d .!U'ticle of i'/ar. 

Specification, In that Private Hugh ,I. Philpott, Head
~uarters and Headquarters Batter;y, lat Battalion, 
77th Field J.rtillery, did, at Fort Sill, Okle.homa, 
on or about h~rch 13, 1937, feloniou1l7 take, ,teal 
and carr;y awe.y one suede jacket, value about seven 
dollars and twenty-five cent• ($7.20), the property 
of Private ueoil ~lack, uombat i're.in, lat Battalion, 
77th Field Artiller;y, 

.ADDITIONi\L OI-:..ARGEs Violation of the 93d Article of ',ie.r, 

Specification: In that Private Hugh w. Philpott, Head
quarters and Head~uartera Battery, 1st Battalion, 
77th Field .Artillery, did, at Fort Sill, Oklahoma, 
on or about ?1:.e.rch S, 1937, feloniously take, 1teal 
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and carry away one pair of civilian trousers, value 
about eight dollars ($8.00), the property of corporal 
Leslie W'. Smith, Headquarters and Headquarters 
Battery, lst Battalion, 77th Field Artillery. 

He pleaded not guilty to, and was found guilty of, the charges and 
specifications. ~o evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, total forfeitures and con
finement at hard labor for six months. The reviewing authority approved 
the sentence, designated Fort Sill, Oklahoma, as the place of confinement, 
and forwarded the record for action under .Article of r,ar 5oi'. 

3. As to the Original Charge an.d its Specification, the evidence 
shows that at about ll a.m., March 13, 1937, accused went to a squadroom 
in the 2d Amnuni tion 'l'ra.in Barracks at .li·ort Sill, Oklahoma (R. 8, 9), 
located some considerable distance from his own quarters in that post 
(R. 24), and there, in the presence of another soldier, a Private Joe E. 
Smith, took from the open, unlocked locker of Private ~ecil Black, Combat 
Train, 77th Field Artillery, the leather jacket described in the specifi
cation (R. 8,9,21), of the approximate value alleged (R. 18,25). Accused 
and Black were well acquainted, having come from the same· small town, 
Heavener, Oklahoma., and having known each other for about eight or ten 
years (R. 7,21,24). Black had not given accused permission to take the 
jacket and bad not previously lent him any other clothes (R. 6,7). That 
afternooµ accused wore the jacket to Lawton, Oklahoma., and there, at a bus 
ste.tion,"met a Private Vitatoe of the lat Field .Artillery and turned over 
the jacket to him in exchange for a sweater Vitatoe had been wearing 
(R. lO,ll,21,27). Vitatoe was also from Heavener, Oklahom (R. 7), and 
accused had known him well for many years (R. 21,24). A soldier who 
witnessed the e~change of clothes testified that accused and Vitatoe 
"met in front of the union bus station in Lawton and Vitatoe was going 
visiting in OklahoI!8. City and wanted to wear this jacket and they were 
old pa.ls and they just traded or exchanged and let Vitatoe wear that to 
the city". 1'he three then separated. (R. 11) A day or so later, Private 
Joe E. Smith told Black that accused had taken the jacket, whereupon 
Black talked to accused, who said he had let vita.toe have it ana would 
get it from him the first time he saw him. 'l'he jacket l'l8.S not returned 
by accused (R. 6} but was finally recovered from a pawnshop in Lawton 
(R. 13), where it had been sold on April 10, 1937, by a person who signed · 
a bill of sale with the name •John L. Yitatoe•. (R. 12,14; ~. l) vitatoe 
did not appear as a witness. 
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Accused testified that in taking the jacket he intended to wear 
it that evening and return it the same evening. He met Vitatoe in 
Lawton and the latter said he was returning to F-ort Sill, whereupon, 
since accused did not intend·to return until about two hours later, he 
gave the jacket to Vitatoe upon the latter's promise to return it to 
Black. (R. 21,22,26,27) Accused later learned that Vitatoe went to 
Oklahoma City (R. 22) and had not returned the jacket. Accused then 
told Black what had occurred, and offered to buy him another jacket 
(R. 22,23). About a week a~er the jacket was taken, a~er Vitatoe's 
return, accused questioned Vitatoe, who said that he still had it and 
would return it to Black. He failed to do so (R. 22). Accused intended 
to buy another jacket for Black in June, but was prevented from doing 
so by his confinement (R. 23). 

Except as to the circumstances under which accused turned over the 
jacket to Vitatoe, there is no substantial dispute as to what occurred. 
There is no doubt that accused, as alleged, took and carried away the 
property described without the consent of the ovmer, applied it tempo
rarily to his ovm use and.deprived the owner temporarily of his rights 
of ownership therein. But the Board of Review finds in the record or 
trial no substantial evidence that accused intended permanently to deprive 
the owner of his property in the jacket. Without proof of such intent, 
the record of trial does not legally support the finding of guilty or 
larceny under this charge and specification. Par. 149 ~' M.C.M. 

The jacket was taken by accused openly under circi.nnstancea which do 
not allow an inference of stealth or secrecy in the taking. With respect 
to such a taking, it has been authoritatively said that: 

"Where the taking is open, in the presence of others, not 
amounting to a robbery, and there is no concealment, or, 
in short, where the testimony as to the taking, standing 
alone, raises a presumption of fact in favor of an innocent 
talcing, and there is nothing in it from which a jury II'!liy 
legitimately infer a felontous purpose, then a verdict 
against the accused cannot be sustained, and it would be 
the duty of the court to set it aside." ~ v. ~' 32 
So. (Fla.) 870, 872. See also cases listed to this effect 
in 36 Corpus Juris 913. 

Not only was the property taken without any suggestion of clandestineness, 
but it was taken from the open locker of a friend of long standing who, 
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though he did not consent to the taking, might reasonably have been 
expected willingly to lend the jacket to accused for temporary wear 
had he been present. 

Soon after the taking, accused passed possession of the property 
to a mutual friend, but considering this transaction in its aspect most· 
unfavorable to accused, there is nothing therein upon which an inference 
other than that accused intended a temporary unauthorized use by Vitatoe 
of the jacket might be based. The jacket was pawned some weeks later, 
but the circumstances of the pawning do not justify an inference that 
accused had any knowledge thereof, or was in any way a party thereto. 
The evidence, on the contrary, indicates that accused, in good faith, 
attempted to arrange return of the property to Black before it was pawned. 

There is in the evidence, then, proof only that accused wrongfully 
took and carried away the property, use·d it temporarily and failed to 
return it. In the absence of any other circumstances inµicative of the 
rer,.uired animo fUrandi, mere trespass, asportation e.nd temporary use of 
property wrongfully·taken have been held insufficient to justify findings 
of guilty of larceny. Gr.! 193315, Rosborough; CM 194359, Sadler; CM 197795, 
Hat~away; <;E 205811:, Fagan; c;H 206350, EcAdarr.s et al. 

In the opinion of the Board of Review, the evidence is not legally 
sufficient to su~port the findings of guilty of the Original Charge and 
its Specification, but is legally sufficient to support findings of guilty 
of the lesser included offense of wrongfully taking and carrying away 
the Tiro~erty described in the specification without the consent of the 
owner, in violation of the 96th Article of War. 

4. AB to the Additional Charge and its Specification, the evidence 
shovrs that about Larch 6, 1937, accused took from e. locker, assigned to 
Private 1st Class Leslie w. smith, in the barracks of accused's battery 
at Fort Sill, Oklahol!IB., the trousers described in the specification 
(R. 15,23,27), of t~e approximate value alleged (R. 18). That night 
the ovmer, Smith, saw accused in Lav/ton wearing trousers that "looked 
like" those belonging to Smith (R. 15). Accµsed was later that night 
placed in confinement for so~e offense not specified, and about three 
days later the trousers were obtained by Smith,.with the approval ot 
accused, from the guardhouse (R. 16; Ex. 2). Smith testified that he 
did not authorize accused to take the trousers (R. 16,29), although· he 
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had known accused about two years while both were members of the same 
organization, and had on one occasion lent clothes to him (R. 16). 
lib.en Smith went to the guardhouse to get the trousers, accused did not 
make any attempt to conceal the fact that he had taken them (R. 20). 

Accused testified that on the day before he took the trousers, he 
obtained permission from Smith to do so (R. 27,28), and that he intended 
to return them that evening but was prevented from returning them by his 
confinement (R. 23,24). When Smith came to the guardhouse, he said that 
he had come for the trousers and accused apDroved the delivery thereof 
to him (R. 24) • · 

As in the case of the jacket above described, the BOard of Review 
is unable to find in the record any substantial evidence of an intent 
on the part of accused permanently to deprive Smith of his property in 
the trousers described in the specification. 

There is evidence that accused did not have express permission to 
take the trousers and the court was justified in conclua.ing that they 
were taken by trespass. But beyond the absence of con.sent to or 
knowledge by the owner of the taking, no fact or circumstance is disclosed 
which indicates stealth or secrecy in the trespass or asportation. The 
fact that the two men were friends in the same organization, and that 
Smith had previously lent clothes to accused tend to negative any 
suggestion that the taking was clandestine. The actions of accused 
subsequent to the trespass were devoid of any suggestion of a purpose 
permanently to deprive the owner of his property• .Again, mere trespass 
in the taking, asportation and temporary use of property are not sufficient 
legal proof of intent to steal. 

In the opinion of the Board of Review, the evidence is not legally 
sufficient to support the findings of guilty of the .i<.d.ditional Charge 
and its ~pacification, but is legally sufficient to support findings of 
guilty of the lesser included offense of wrongfully taking and carrying 
awe::, the property described in the specification without the consent of 

. the owner, in violation of the 96th Article of War. 

5. The offense of wrongfully taking and carrying away property without 
the consent of the owner, in violation of the 96th .Article of War, is 
not listed in the table of maximum punishments set forth in paragraph 
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104 c or the Manual for Courts-hra.rtial, but, being lesser than and 
included in the listed offense of larceny, in violation of the 93d 
Article of War, ma.y be punished as authorized for the latter offense. 
Par. 104 .£,, M.C.l.i. 

6. For the reasons stated, the Boara of Review holds the record 
of trial legally sufficient to support only so much of the findings of 
guilty of the charges and specifications as involves findings or guilty 
of wrongfUlly taking and carrying away the property described in the 
specifications, of the ownership and approximate values alleged, at the 
times and place alleged, and without the consent or the respective 
owners, in violaUon of the 96th Article of War, and legally sufficient 
to support the sentence. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 



WAR DEP.ARI'MENT (347)
In the Office of The Judge Advocate General 

Wa.shingtOSl.. D.C 

Board of Review 
CM 207523 

UNITED STATES ) THIRD CORPS AREA. 
) 

v. ) Trial by G.C.M., convened at 
) Fort Hoyle, Maryland, July 

Private J.AMJ!S M. McKINNON ) 22, 1937. Confinement for 
(R-425093), Headquarters, ) six (6) months and forfeiture 
Headquarters Battery and ) of $15 pay per month for like 
Combat Train, lat Battalion, ) period. Fort Hoyle, Maryland. 
6th Field Artillery. ) 

HOLDING by the BOARD OF REVIE'l 
Mcl'IBIL, CRESSON and HOOVER, Judge .Advocates. 

l. The record of trial in the case of the soldier named above, 
having been exam1.ned in the Office of The Judge Advocate General and 
there found not legally sufficient to support the findings and sentence 
in part, has been axe.mined by the Board of Review; and the Boe.rd submits 
this, its opinion, to The Judge Advocate Genere.l. 

2. The accused was tried upon the following charges a~d specifi
cations: 

CHARGE I: Violation of the 84th Article of war. 

Specification l: (Finding ot not guilt7.) 

Specification 2: In that Private James M. McKinnon, Read• 
quarters, Headquarters Batteey and Combat 'l'ra:1.n, lAt 
Batte.lion, 6th Field Artille17, did, at fort Hoyle, 
}1a:ryland, on or about June 17, 1937, through ne~lect 
lose t'WO (2) each blanket•, wooleu, olive n:rab, o t2,oo, 
or the total value ot five dollars ($5.00), issued for 
use in the military service ot the United Ste.too, 

CRARG~ II; Violation of the 96th Article ot war. 

SpecU'ieation: In that Private James M. McKinnon, nee.4.. 
qu•rteru, neadquarters Battery and Combat Traiu, lit 
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Battalion, 6th Field Artillery, did, at Fort Hoyle, 
Maryland, on or about June 18, 1937, wrongfully 
introduce into quarters one half pint, more or less, 
whisky. 

He pleaded not guilty to the charges and specifications, and was found 
guilty of Charge I and Specification 2 thereunder and of Charge II and 
its Specification, but not guilty of Specification 1, Charge I. No 
evidence of previous convictions was introduced. He was sentenced to 
confinement at ha.rd labor for six months and forfeiture of $15 per 
month of his pay for a like period. The reviewing authority approved 
the sentence and designated Fort Hoyle, Maryland, as the place of con
finement. The sentence was published in General court-martial Orders 
No. 132, · Headquarters Third Corps Area, Baltimore, Maryland, J'uly 31, 
1937. 

3. The record of trial is legally sufficient to support the 
findings of guilty of Charge I and Specification 2 thereunder. 

4. with respect to Charge II and its Specification, the evidence 
shows only that about the date alleged accused introduced into quarters 
at Fort Hoyle, l.ia.ryland, some intoxicating liquor (R. 6-9}. No evidence 
was introduced sufficient to show that such introduction was wrongful 
as alleged and, unless the court was empowered to take judicial notice 
of a military order or regulation making such nn act wrongful in a 
military sense, the record of trial is not legally sufficient to support 
the findings of guilty of this charge and specification. 

The president of the court stated at the trial that the court 
would take judicial notice of "General Orders No. 2, Headquarters, 
Fort Eoyle, Maryland, dated January 31, 1936" (R. 18), but neither the 
order rior a copy thereof was read or introduced in evidence. Accompany
ing the record of trial but not a part thereof is what ~urports to be 
a copy of General Orders No. 2, Headquarters FOrt Hoyle, Maryland, 
January 31, 1936, which, among other things, prohibits the introduction 
or intoxicating liquors into barracks at FOrt Hoyle, t';aryland • 

.5. Was the general court-martial appointed by the Co:irraanding 
General, Third Corps Area, sitting at Fort Hoyle, Maryland, authorized 
to take judicial notice of a general order issued by the post coill!ll8.Ilder? 
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In the opinion of the Board of Review, this question must be answered 
in the negative. 

Paraera:ph 125 of the r.:anual for Gourts-Eartial lists, among those 
matters of which judicial notice may be tal~en by courts-martial: 

"General orders, bulletins, circulars, and general 
court-martial orders of the war Depart.:nent; general orders, 
bulletins, circulars, and general court-martial orders of 
the authority appointing the court and of all higher 
authority." 

Inasmuch as the post order under consideration was issued by an authority 
lower than the authority appointing the court, no explicit authorization 
for the court to take judicial notice thereof may be found in the clause 
quoted. Neither ma.y it be implied from the language of the clause 
that a court-martial is ~uthorized judicially to notice orders issued 
by an authority inferior to the authority appointi-ng the court, for 
such an implication would negative the express definition of the power 
as applicable to orders issued by the appointing or higher authority. 
The Judge .Advocate General has expressed like views with respect to a 
similar prortsion of the 1921 1:ia.nual for Courts-1:'.artial (par. 289, 2 (6)). 
CVI 156326, Spence; see also Cl.I 155893, Johnson. 

· It is true that under the authority quoted a special or sUI!JIOO.ry 
court-martial convened by the post collml8.nder at Fort Hoyle might 
judicially notice the post order which the general court-martial sitting 
at that post (composed of officers on duty at and stationed within the 
post) might not recognize without proof. But this result is not incon
sistent with the rules of judicial notice generally applicable, which 
rules limit judicial knowledge to public acts "operative within the 
jurisdiction of the court" (Wharton's Crim. Evid., 11th ed., par. 26} 
and deny to civil courts of general jurisdiction the power to take 
judicial notice of lar:s such as municipal ordinances which the local 
municipal courts of limited jurisdiction may judicially notice. 
Wharton's Crim. 1'vid., par. 30; 15 R.C.L. 1077; 23 Corpus Juris 137, 138. 

The listing in paragraph 125, Manual for courts-1~rtial, of matters 
of which courts-martial may take judicial notice is not, by its terms, 
exclusive of all other matters but, because of the civil rule noted, 
the possible impracticability of superior commanders securing prompt 
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and accurate information of orders issued by their inferiors and the 
desirability of requiring proof in all cases where it is not manifestly 
unnecessary, it is not unreasonable to conclude that the clause above 
quoted from the Annual for Courts-Aiartial was intended to bear an 
express limitation within its terms and to exclude from judicial 
notice by courts-martial orders issued by an authority inferior to 
the authority appointing the court which might seek knowledge of such 
orders. 

6. The maximum sentence authorized by paragraph 104 e of the 
Manual for Courts-?tartial for the offense of losing through neglect 
property issued for use in the military service~ of value of less than 
$20 (Specification 2, Charge I), is confinement at hard labor for 
three months and forfeiture of two-thirds pay for a like period. 

7. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty of Charge I and Specification 2 thereunder, but not legally 
sufficient to support the findings of guilty of Charge II and its 
Specification, and legally sufficient to support only so much of the 
sentence as involves confinement at hard labor for three months and 
forfeiture of $15 per month of his pay for a like period. 

Since the conviction 1n this case is not of en offense involving 
moral turpitude or affecting the civil status of the accused, remedial 
action may be taken in the War Department in compliance with the policy 
directed by the Secretary of War in his approval of the opinion of 
The Judge Advocate General of April 13, 1923, relative to action under 
Article of war 5~. A 

Judge Advocate. ~&!d_ , 

~~'7"'0..--~..-..-_,,...,.__~~-' JUdge Advocate. 

, Judge Advocate. 



:JAR DEPARI'!.:sl..'T 
In the Office of The Judge Advocate General (351) 

Washington, D.C. 

Boerd of Review 
CM 207588 

UNIT::D STATES) SEVENTH CORIS AREA 
) 

v. ) Trial by G.C.tI., convened at 
) J..xrny and Navy General Hospital, 

Second Lieutenant WILLIA1i ) Hot Springs National Park, 
C. LIZOTTE (0-20050), ) .ArY..ansas, July 26, 1937. 
?f.edical Administrative ) Dismissal. 
Corps. ) 

OPI:NION Of the BO.Arm OF ID.'VTEW 
1..:cNEIL, CRES2.0N and HOCJITER, Judge .Advocates. 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and speci
fications: 

CHARGE I: Violation of the 93d .Article of war. 

Specification: In that Second Lieutenant William C. 
Lizotte, !ledical Administrative Corps, United States 
li:mry, did, at li:mry and Navy General Hospital, Rot 
Springs National Park, Arkansas, on or e.bout 
Febrµary 1, 1937, feloniously e.~bezzle, by fraudu
lently converting to his own use, forty-seven dollars 
and eight cents, money of the United States, the 
property of the United States, entrusted to him by 
Captain Raymond W. Bryant, Quartermaster Corps, 
Finance Officer, A:rrrry and Navy General Hospital, 
Hot Springs National Park, .Arkansas, fOr payment 
to Para Lee C. Waggoner. 

CHJ.RGE II: Violation of the 95th .Article of War. 

Specification: In that Second Lieutenent \lilliam c •. 
Lizotte, 1:edical Administrative Corps, United states 

http:CRES2.0N


(352) 

Army, did, at 1u'ro:y and Navy General Hospital, Hot 
Springs National Park, .Arkansas, on or about March 
25, 1937, with intent to deceive Colonel V!illiam 
H. 11:oncrief, l.Iedical Corps, his commanding officer, 
officially state to him that he, the said Second 
Lieutenant Lizotte, had paid :to Para Lee C. Waggoner 
the sum of forty-seven dollars and eight cents, due 
her as pay for services as a Civilian Conservation 
Corps nurse, or v.'Ords to that effect; which statement 
was untrue and was then known by the said Lieutenant 
Lizotte to be untrue. 

He pleaded not guilty to, and vias · found guilty of, the charges and 
specifications. · No evidence of preyious convictions was introduced. 
lie was sentenced to be dismissed the service and to forfeit all !Jay 
and allowances due or to become due. The reviewing authority approved 
only so much of the sentence as involved dismissal from the service, 
anu forwarded·the record of trial for action under the 48th Article 
Of War. 

3. The evidence shows that on February 1, 1937, accused was 
assistant adjutant of the Army and Navy General Hospital, Hot Springs 
~;ational l?ark, Arkansas, and as such Officially witnessed payments at 
a pay table by the finance officer of the hospital, Captain Raymond·,;. 
Bryant, Quartenna.ster Corps, to certain civilian employees (R. 6,8). 
The name of Miss Pera Lee C. Waggoner, a civilian nurse employed at the 
hospital from January 12, 1937, to January 27, 1937, appeare~ on a pay 
roll handled that day (R. 8; Pros. Ex:s. 2,3-), but she was not presf:lnt 
to receive the pay due her (R. 8; Pros. ]i:ic. 3). The amount shown on 
tl:e pay roll~ $55.90, was paid by the finance officer (R. 7 ,8,10; Pros. 
Ex. 2). Accused, as the witnessing officer, was the 'Person to whom, as 
a rule, such payments were delivered (R. 8,10). A receipt dated 
February 1, 1937, purporting to bear the signature of accused, for the 
sum of $55.90 less $8.82 refunded, leaving a balance of J47.08 retained 
by the maker of the receipt, was turned over to the finance officer 
(R. 5,8; Pros. :Ex. 1). liiiss Waggoner did not receive her pay, and, 
on 1,::S.rch 7 ,. 1937, wrote from Sisseton, South Dakota, to the chief 
nurse at the hospital making inq,uiry. On 1:S.rch 10, she wrote to 
the commanding officer of the hospital complaining of nonpayment, 
and on l.Jarch 22 again wrote to him in similar tenor. (Pros. ElC• 3) 
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Payment was actually made about r,.arch 30 by the executive officer 
of the hospital from fUnds furnished by the mother of accused et the 
request of the executive officer (R. 18; Pros • .Exs. 3,7). About 
tiarch 10, the chief nurse, upon receipt of the letter to her, talked 
to accused concerning the payment and he said that he "had ta.ken 
care of it". He then took the letter and stated that he would answer 
it. (R. 12) 1:iss ~;aggoner did not receive any communication or payment 
from accused at any time (Pros. Ex. 3). 

About !.larch 12, 1937, Colonel William H. J.:oncrief, Medical corps, 
commanding officer of the hospital, having received the letter by 
Uiss i'la.ggoner dated Iarch 10 t called accused before him and questioned 
him, vrhereupon accused stated that he had mailed the payment to the 
nurse and ~reduced what purported to be a carbon copy of a letter 
from accused to 1:iss ';1aggoner, dated Larch 11, saying that he had 
mailed the paynent to her on February 1, and, in view of her nonreceipt 
of the :payment, uas inclosing his :personal check for ;ii47.08 to cover 
(R. 14; ::.:>ros. Ex. 4). Colonel Loncrief told accused to prepare for 
Colonel Loncrief' s signature a letter to 1,;iss ~'la.ggoner ackllowledging 
her communication, advising her that the matter was being investigated, 
and requesting her to let hi~ know if she obtained ini'ormation con
cerning the payment stated by accused to have been made on February 1 
(R. 14). Subsequently, on a date not stated, Colonel I,~oncrief 
de;nanded this letter, and an unsigned ori6inal draft with carbon copies 
reciting among other things that accused had stated that :r.J.ss waggoner's 
pay had been mailed to her on February l, wes produced by accused vri th 
the stateraent that Colonel !.:oncrief had directed him to hold the letter 
(R. 16 ,28; Pros. Ex. 8). About I,:arch 25, Colonel t:oncrief received 
the second letter from 1J.ss Waggoner and again called accused before 
him and questioned him in the presence of his executive officer end 
a stenographer. J..ccused thereupon officially stated that the payment 
in question had been made to i.a.ss \iaggoner, but that he was uncertain 
as to whether the payment was ma.de by post office money order or by 
check on "the Carlisle Trust" of Carlisle, Pennsylvania. Colonel 
r.;oncrief then "i;ave him 24 hours to secure the receipt for the money 
order or show me the stub of the check". Accused failed to produce 
a receipt or check stub. (R. 15,17) No money order was in fact pur
chased by accused in favor of liiss ·waggoner at the post office in 
HOt Springs, Arkansas, between January 30, 1937, and February 4, 1937 
(R. 19). Accused did not have any account with the Carlisle Trust 
Company of Carlisle, Pennsylvania, on February 1, 1937, or thereafter 
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{Pros. Ex. 5). In February or Larch, accused asked the m:mey order 
clerk of the Hot Springs, lu-kansas, post office to exainine his 
records to deter.cine whether he had :purchased a money order in favor 
of }.'.iss ,laggoner {R. 20) • 

4. Accused made an unsworn written statement that he reported 
at the A:rm:y and Navy General Hospital on June 2, 1936, following 
graduation from the basic class, l,:edical Field Service School, and 
was thereafter detailed as and performed the duties of !,:edical Supply 
Officer, Commanding Officer and Supnly Officer of the 1:edical Detach
ment, Hospital Mess Officer, CollJIIlallding Officer of the Signal Detach
ment, Assistant Adjutant, and Officer in Charge of Civilian Employees. 
On February 1 he witnessed the payment' of the enlisted personnel. 
There were many absentees for whose pay he became responsible. 

"We paid so many people that it is impossible to remember 
each individual case~ but it is apparent by the Finance 
Department Records that sometime during that 11uorning I 
received either Fifty Five Dollars and Nine Cents ($55.09) 
or Forty-Eight Dollars and Seven Cents ($48.07) to be 
forwarded to a former nurse, :Para Lee ~'iaggoner. 

* * * 
Whether the total amount was given to me or whether the 
refUnd was deducted by some clerk, returned to the Finance 
Officer, recei~t thereof received and place into the files, 
how this was done I do not remember. 

During the time of performing these duties as mentioned 
above the Finance Officer at this station had occasion to 
turn over to me hundreds of times, pay of civilians and 
enlisted men, when for some reason they could not be present 
at the pay-table. Also during the month I would receive pay 
due individuals at that time. My concern then was to turn 
over, as soon as practicable, the money to the person con
cerned. Many times I would have to wait until such persons 
came back from turlough, or leave or until I could get their 
proper addresses. As state~ above, according to the records 
of the Finance Office, the money for },:iss Waggoner was turned 
over to me,'together with money due all absentees from the 
pay-table. When all the individuals for whom money had been 
entrusted to me had been paid I was of the opinion and,beliet 
that each and every one had received their money as I did 
not have any extra money in my possession. 
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On March 10, 1937, the letter received by the Chiet 
Nurse, Miss Y.organ and turned over to me by Private 1/cl 
Clarence w. Reinhardt, was immediately answered by myselt. 
I had an account w1 th the Arkansas National Bank in Hot 
Springs, Ark. , but had allowed the balence to become zero, 
therefore after writing her the letter, l placed the letter 
in my desk drawer w1 th the intention ot depositing the I1X>ne7 
in the bank without delay, end then send the check to Miss 
Waggoner. Even though it h .he.rd to understand somehow 
in the rush ot my innumerable duties, the letter apparently 
became mixed up w1th the papers and correspondence I was 
receiving daily pertaining to my duties and was not mailed, 
and until Colonel :t:oncrief called me into his oftice March 
25th nothing further had happened to bring my attention to 
the matter. When Colonel Moncrief on March 25th, asked 
me if I had paid the money it immadiately flashed into my 
memory that I had written the letter and not taking time to 
verify the records further, I replied that I had paid the 
account, believing at the time that I was telling the truth 
and as testified by the Commanding Officer, Colonel 1:oncriet 
I stated that I did not recall if it were a check or money 
order. After being excused by Colonel Moncrief and leaving 
his office I iilllllediately started to check the records as 
I began to wonder why I was being so quizzed. I went to 
the local Post Office and had them check their records to 
find out if I had sent a money order on February 1st. 
After ascertaining that no money order had been send that 
day I began scrummaging around in my desk and other places 
trying to locate data and receipts that might not through 
error been given to the filing clerk for file. Upon 
finding the letter which I had written to Miss 1.aggoner 
in which I stated I was enclosing a check, I therefore 
immediately went to the Colonel's Office to tell him of 
my misstatement but he had left his office for the day. 
I then wrote him a note asking him to call me to his office 
upon his arrival thereat. The purpose of this interview 
was to correct my statement and acquaint him of the true 
facts in the case. Colonel 1,ioncrief upon his arrival in 
his office next day called me as I bad requested and I 
told him the facts and that the money had inadvertently 
not been sent. There absolutely had been no intention to 
steal the money." (Def. Ex. 12, pp. 2,3) 
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I 

When called before Colonel i:oncrief on ?.:arch 25, accused did not . 
"realize the seriousness of it all", and had he been warned he would 
have refreshed his mer.1ory from the records and would thus have been 
able to state the actual facts. Because of his many duties and 
inexperience he beca:'.'.e confUsed at times but 

"had no intention to steal this ruoney, }forty Seven 
Dollars hardly appears to be worth risking an entire 
career when I had my },=other and family to care for. 
The statements made to Colonel t:oncrief were ma.de 
from memory, I had no intention of telling him untruths. 
But when I checked and found the true facts in the case 
I did go to him and tell him the true facts in the matter." 
(Def. Ex:. 12, p. 4) 

He ma.de reference to previous enlisted service from J\l.ly 1, 1923, to 
August 19, 1935, with five discharges with character excellent in 
noncommissioned grades, the last discharge having Ueen given to enable 
him to accept his commission (Def. Ex. 12). 

Evidence or numerous duties of accused was introduced by the 
defense (R. ~1-26; Def. Exs. 3-11, incl.). 

5. In rebuttal, Colonel Moncrief testified that he did not recall 
that accused came to him with a statement that the payment had not been 
sent because of inadvertence (R. 28), but that after 1'J'a.rch 25 accused 
came to him for an interview and was told that the whole matter had 
been referred for investigation and that whatever he might wish to 
say could be presented to the investigating officer (R. 29). 

6. Thus the evidence, including the unsworn statement by accused, 
plainly shows that at the time and place alleged in the Specification, 
Charge I, there was intrusted to accused by the finance officer named 
the sum of $47.08, public tunds, for payment to Miss Waggoner as 
compensation tor services rendered as a nurse. The money was not paid 
to her, and the circumstances leav,e no substantial doubt that it was 
fraudulently converted by accused to his own, use. Confronted with 
Miss Waggoner's deimnd for her pay, accused did not produce the money. 
Temporizing, he reported payment on February 1 by post office money 
order or check, and displayed to his commanding officer a carbon co:py 
of what purported to be a letter dated March 11 transmitting his own 
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cheek in payment. No money order was purchased, no check was dre.wn, 
and no letter :was sent. According to his own statement, his bank 
account, on March ll, was without funds. 

After a delay or two weeks following his assertion that the 
money had been transmitted to Miss Waggoner, accused, a~in confronted 
with his dereliction,. positive~ e.nd ot1'icially stated ~his colll!ll3.nding 
officer, as alleged in the Specification, Charge II, that he had paid 
Miss Waggoner. Not only was the statement false, but in the light 
of the circumstances it must be concluded that it was known by accused 
to be untrue and was ma.de by him deceitfully with intent to conceal 
his wrongdoing. Accused, in his unsworn statement, contended that 
due to press of duties he did not learn or the nonpayment until March 
10; that, still owing to the contusion of his many duties~ he neglected 
to deposit money in his bank to cover the check he intended to send 
and neglected to send the letter to Miss Waggoner; and that when 
questioned by Colonel Moncrief he answered carelessly and on the spur 
of the moment, without knowledge of the falsity of what he said or of 
the seriousness of his statements. In view of the uncontre.dicted 
evidence of the receipt of the money by accused, his long continued 
failure to ~ay it over, his previous conversations about nonpayment 
and all the other circumstances of the case, the court could not 
reasonably have been expected to accept as true these assertions by 
accused of inadvertence and innocence in his wrongdoing. 

In the opinion of the Board of Review, the •evidence establishes 
beyond reasonable doubt the embezzlement by accused or the :rooney 
intrusted to him and the false official statement by him in relation 
thereto, as charged. The latter offense was violative of the 95th 
Article of War as co~duct unbecoming an officer and a gentleman. 

7. The defense suggested, through cross-examination of colonel 
Moncrief and through the unsworn statement of accused, that before 
interviewing accused on March 25, Colonel Moncrief should have warned 
him of the seriousness of the matter under investigation. The omission 
so to warn accused did not violate his legal rights, and, in view of 
the nature of the wrongdoing under consideration and the previous 
transactions connected therewith, it does not appear to the Board of 
Review that there was any element of unfairness or other impropriety 
in the omission. 
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a. Papers accoroi:>anying the record of trial (letter dated June 
27, 1937; radio dated July 5, 1937) show that prior to trial accused 
requested the detail as his individual counsel of two officers, one 
stationed at Fort Sam Houston, Texas, and the other at Fort Riley, 
Kansas, and that the request in each case was finally, on appeal, 
refused by the War Department upon the ground that neither officer 
was available to act ae individual counsel (5th Ind., w.n., July 19, 
1937, A.G. 201 Lizotte). Accused was defended by the appointed 
defense counsel and assistant defense counsel, Lieutenant Colonel 
Clark Blanca, liedical Corps, and First Lieutenant Joe E. McKnight, 
:Medical Administrative Corps. In his unsworn statement accused 
expressed the belief that he was unjustly treated by the refusal to 
detail individual counsel of his selection, and stated that he was 
financially unable to eroi:>loy civilian counsel or pay the expenses of 
military counsel of his O'Nll choice not detailed. (Def. Ex. 12) 

Article of War 17 and paragraph 45 a of the l.!a.]ll.lal for courts
:ABrtial provide for military counsel selected by an accused only if 
such counsel be reasonably available.· The administrative determination 
by the War Department that the military counsel selected by accused 
were not ava1la_ble for that duty was conclusive as to availability. 
Civilian counsel is not provided at government expense. Par. 45 .!,, M.c.M. 
There is nothing in the record of trial to suggest that any substantial 
right of.accused was injuriously affected by the refusal to detail 
the officers requested by accused as individual counsel. 

9. Accused is 33 years of age. The Army Register shows his 
service as follows: 

"Pvt. , corp. , sgt. and staff sgt. Med. Dept. 1 July 23 
to 19 Aug. 35; 2 lt. :Med. Adm. c. 1 Aug. 35; accepted 
20 Aug. 35." 

10. The cou:rt was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review, the record of trial is 
legally sufficient to support the findings or guilty and the sentence, 
and warrants confi:nnation of the sentence. A sentence of dismissal is 
autnorized upon conviction of violation of the 93d Article of War and 
mandatory upon conviction or violation of the 95th Article of War. 

~~ , JUdg• Advocate. 

· · Q,,~Judge Advocate. 

To The Judge Advocate General. Judge Advocate.' 



WAR DEPA..'t?.1Il','Ji1;T (3.59)In th& Office of The Judge Advocate General 
Washington, D. c. 

Board of Review 
CM 207591 

SEP 2 0 1937 

UNITED STATES ) JroUR!'H CORR3 AREA 
) 

Te ) Trial by G.C.M., convened at 
) Fort Bragg, North Carolina, 

J?rivate JOE M. NASH {6844142) ) July 20, 1937. Dishonorable 
and J?rivate J'AMES R. MORRIS } discharge and confinement for 
(6395739), both of Service ) six (6) months, as to each. 
Battery, 17th Field Artillery. ) Fort Bragg, North Carolina. 

HOLDING by the BOARD OF REVIEW' 
McNEIL, CRESSON and HOOVER, Judge Advocates. 

l. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review. 

2. The accused were tried upon the following Charge and Speci
fication: 

CF.ARGE: Violation of the 94th Article of War. 

Specification: In that Private Joe M. Nash, Service Battery, 
17th Field Artillery, and Private James R. Morris, 
Service Battery, 17th Field Artillery, acting jointly, 
and in pursuance of a comm.on intent, did, at Fort Bragg, 
North Carolina, on or about June 9, 1937, feloniously 
take, steal, and carry avray about twenty five (25) 
gallons of gasoline, value about tv10 and no/100 dollars 
~.OO), the property of the United States, furnished 
and intended for the military service thereof. 

They pleaded not guilty to, and were found guilty of, the Charge and 
Specification. No evidence of previous convictions was introduced 
as to accused Morris; evidence of three previous convictions was-intro
duced as to accused Nash. Each was sentenced to dishonorable discharge, 
total forfeitures and confinement at hard labor for six m:mths. The 
reviewing authority approved the sentences, designated FOrt Bragg, 
North Carolina, as the place of confinemen~.r and forwarded the record 
of trial for action under Article of War 5Qt. 
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3. The evidence shows that on June 9, 1937, accused were assigned 
drivers of motor trucks operated at Fort Bragg, North Carolina, by 
the Service Company, 17th Field Artillery (R. 24,25,27}. Accused 
Nash was the driver of truck No. 84 (R. 25}, which, on June 9, was 
dispatched for police work (R. 27} on a run of about 30 or 35 miles 
(R. 33). At about 4 or 5 p.m., June 9 (R. 29), 30 gallons of gasoline 
were placed in the tank of this truck, "filling" it "to ·~he nearest 
gallon" (R. 40}. Thirty gallons was about the amount normally consumed 
by the truck on the run in question (R. 33). The tank had a capacity 
of 50 gallons (R. 31). Because of a slant of the ground at the 
gasoline pump, this tank and the tanks of similar trucks could not be 
completely filled (R. 33,38), but, filled to the point of overflowing 
at the pump, would, when taken to level ground, lack about one and 
three-quarters inches or about 7 gallons of being filled to capacity 
(R. 31,32,39). 

At about 7:30 p.m., June 9, the two accused ap~eared at the home 
of a brother of Nash, in Spring LEl.ke, North Carolina, and :remained there 
until about 9:30 p.m. Mrs. Nash, the sister-in-law of accused Nash, 
then took the two accused with her (R. 41,42) in her ]'Ord coupe (R. 8) 
to the vicinity of their barracks at Fort Bragg~ There Nash asked 
her to take them "on a little business they had" (R. 42) and she drove 
them along a "rock road" to the vicinity of "what they called the 'S' 
curve• and asked her to stop (R. 42,44,46,47). The exact location 
of this~s• curve" is not shown. When the car stopped, accused 
alighted and promptly put in the front of the car a can and one or 
more in the back. Following directions given by both accused, J..!irs. Nash 
then turned about and returned "to the post". (R. 43) At about 10:30 p.m. 
at a road crossing at "Smoke Bomb Hill, Mccloskey Drive", about three
fourths or a mile from the "post proper", the car was stopped by 
military police, one of whom testified that accused "were leaving the 
post on a road that was restricted, leaving it on a back road, heading 
west, on McCloskey Drive" (R. 8). The car was searched and in the 
front compartment a can and a "siphon hose" were found, while in the 
rumble seat compartment another can was found. Both cans were filled 
with gasoline, one holding about 10 gallons and the other about 15 
gallons. One of the containers-was stopperea with a small potato. 
(R. 9-12} A seam of one of the containers had been caulked or "stuffed" 
with issue soap (R. 21}. 

A military policeman asked accused where they had obtained the 
gasoline and Nash said "from a tractor, parked on the side of the roa_d", 
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but soon after said he got it wrrom a CCC truck, parked down at the cc 
Camp between here and 1ianchester" (R. 13). Rash asked the policeman 
at this time "why can't we just say nothing about this and it will 
blow over. We have this lady along here with us and we don•t want to 
get into trouble". (R. 14) The party was taken to the guardhouse and 
on arrival there accused Morris asked Nash to "tell the truth, let's 

, don't lie about it, tell the man the truth". Nash then said that 
he got the containers "on the back road at the dump, between there 
and the balloon hangar, on the road that runs bet\-1een here and the 
balloon hangar by the post dump". (R. 14) One military policeman 
testified that Nash said "they found the gasoline on the 'S' curve-
down about the dump" (R. 17). 

On the morning of June 10, the motor park containing the trucks 
used by the Service Company was exanined. A small potato,· similar 
to that used as a stopper, and a bar of issue soap which bore on its 
surface scratches or indentations wb.ich appeared to correspond in 
some respects with the sba.pe of that part of the container on which 
soap had been placed, were found on the floor of the cab of truck 
No. 84. (R. 11,12,21,22) A footpr~.nt with a rubber heel mark resembling 
a heel on a boot taken from I.:orris was found beneath or near the trucl· 
(R. 20,27). l~rris might properly have been in the vicinity of the 
footprint, he being driver of a truck kept in the park (R. 27) • 1:S.ny 
rubber heels of the type in question (as mny as 200 per month) were 
placed on shoes at Fort Bragg by a local post exchange shoe repair 
shop (R. 27,28). One officer testified that he found near truck No. 84 
an imprint in the sand which might have been made by one of the con
tainers found in Mrs. Nash's car (R. 20,24) aI)d on the running boa:rd 
a,very faint wetness suggestive of "a rin~ of some greasy liquid" 
(R. 24). Another officer testified that he examined the imprint in 
the sand and, comparing it with the container, was of the opinion that 
the imprint could not have been made by the container in question (R. 26). 
1.:easurements of gasoline in truck No. 84 v1ere taken, and it was esti
mated that the tank lacked about 7 gallons of being completely filled 
(R. 31-35), that is, it was "an average full tank" (R. 39). Measure
ments of gasoline in all the other trucks in cozmnission within the 
park (some.3 or 4) were also taken o.nd it lFS.B found that each tank 
contained about the same amount as truck No. 84 (R. 35-39). 

Both accused remained silent at the trial. 
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4. To establish the offense charged, it was necessary to prove 
by direct or circumstantial evidence that the gasoline shown to have 
been in the possession of accused v1as property of the United States, 
furnished and intended for the military service, that is to say, that 
issued military property of this description was in fact stolen. 
In the opinion of the Board of Review, the evia.ence is not legally 
sufficient to ~rove such ownership or theft. 

It was apparently the theory of the prosecution that the gasoline 
was taken from truck No. 84, and circumstances somewhat suggestive 
of that source were shown, to ~~t, the finding on the truck of the 
bar of soap with which one of ·the containers might have been caulked, 
of the potato similar to that used to siopper one of the containers, 
of the footprint near the truck tbat might have been made by one of 
accused, ana. of some marl:ings near and on the truck tbat :might have 
been ma.de by one or the other of the containers. But it was not 
proved that any gasoline was taken from truck No. 84 during the day 
on which accused were shown in possession of gasoline; in fact, the 
evidence indicates the contrary. It was likewise shovm that the 
tanks of the other trucks in the motor park were found to be normally 
filled on the !IX)rning following the apprehension of accused. No shortage 
of governme.nt gasoline at any time vras proved. These circumstances, 
considered in conjunction with all the other circumstances of the case, 
fall short of justifying a reasonable inference that the gasoline 
found in the possession of accused was taken from truck No. 84 or other 
government trucks at the time alleged. It :may be conjectured that the 
gasoline was taken from the government at some time and place not 
ina.icated by the evidence, but no legal inference to that effect 
sufficient to support conviction is justified. 

Other circumstances in the case suggestive of wrongdoing by 
accused were shovm, i.e., the fact that accused were, at night, probably 
leaving the post by an unfrequented road with the gasoline when arrested, 
the fact that the gasoline had been cached at a place (whether on or 
off the military reservation is not clearly proved) in the general 
neighborhood of the reservation, and the fact that they had in their 
possession a hose which might have been used to siphon gasoline. One 
of accused, also, made inconsistent statements containing admissions 
that the gasoline was obtained from a tractor and from a CCC truck. 
But neither these circumstances nor the statements were of any 
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substantial. probative value to show the.t the gasoline was mill tary 
property issued or intended for the mill tary service. The circtnnstances 
raise a suspicion of wrongful possession by accused of gasoline obtained 
from some source, but throw no appreciable light upon the particular 
source from which it was obtained. The admissions by Nash (whether 
they or any of them were admissible against ?,'.orris is not decided) 
carrying implications of government ownership of the gasoline, and 
tending to establish larceny thereof in violation of the 94th Article 
of War, were not corroborated by the evidence upon the issue of ownership, 
and are not, in themselves or in conjunction with the other evidence, 
sufficient to establish the offense charged or any lesser included 
offense. 

It is well established that all of the elements of an ofi'ense, 
including the corpus delicti, may be proved by circumstantial evidence. 
16 Corpus Juris 766. It is equally well established that mere con
jecture or suspicion do not warrant conviction. 16 Corpus Juris 779, 
and cases cited. The following has been heretofore quoted, with 
approval, by the Board of Review (01.! 197408, Mccrimon; CM 206522, Young) 
with respect to circumstantial proof: -

" 'While we may be convinced of the guilt of the 
defendant, we cannot act upon such conviction unless it 
is founded upon evidence which, under the rules of law, 
is deemed sufficient to exclude every reasonable hypothesis 
except the one of defendant's guilt. We must look alone 
to the evidence as we find it in the record, and applying 
it to the measure of the law, ascertain whether or not it 
fills the measure. It ,·,ill not do to sustain convictions 
based upon suspicions***· It would be a dangerous 
precedent to do so, end would render precarious the pro-
tection which the law seeks to throw around the lives and 
liberties of the citizens.• Buntain v. State, 15 Tex. App. 490." 

In the opinion of the Board of Review, the evidence, considered 
as a whole, is not legally suffi ci en t to support the findings of guilty•. 

5. For the reasons stated, the Board of Revie,•1 holds the record 
of trial not legally sufficient to sup~ort the findings of guilty and 
the sentence as to each accused~ 

Ef/~./~ , Judge Advocate. 

~ Judge Advocate, 

:/, .,' n.~, d .__!i_lt.. _ ~ Judge A voc~te. , 





~1J..R DEP.ARTMENT 
In t4e Office of The Judge Advocate General (J6S) 

Washington, D.C. 

Board of Review 
CM 207652 

UNITED STATES ) FIRST COFJ?S AREA 
) 

v. ) Trial by G.C.~.I., convened at 
) Army Base, Boston, 1.!assachusetts, 

PrivatEE HERBERT S. FAY ) July 29, 1937 • .As to each: 
(6130184), Detachment ) Dishonorable discharge and con
~uartermaster Corps, Fort ) finement for one (1) year and 
Banks, J.:S.ssachusetts, · and ) three (3) months. Disciplinary 
CEE3TER MORRIS ( 6139777) , ) Barracks. 
Headquarters Battery, 9th ) 
Coast Artillery. ) 

HOLDlliG by the BOAIID OF REVIE"ll 
CRESSON, KRD,iBILL and HOOVER, Judge Advocates. 

1. The record of trial in the case of the sol!iers named above 
has been examined by the Board of Review. 

2. The accused were tried upon the following charges and 
spec1ficationa1-

CHARGE I: Violation of the 93d Article of war. 

Specification: In that Private Herbert s. Fay, Deta~hment 
'Quartermaster Corps, Fort Banks, 1:ass., and Private 
Chester Morris, Headquarters Battery, 9th Coast 
Artillery, Fort Banks, Mass., acting jointly and in 
pursuance of a common intent, did, at Deer Island 
Reservation on June 16, 1937, feloniously take, steal 
and carry away, about five thousand one hundred fi~y 
(5,150) pounds, steel rail, value about Thirty Eight 
($38.00) dollars, the property of the United States. 

CHARGE II: Violation of the 84th Article of War. 

Specification: In that Private Eerbert S. Fay, Detachment 
Quartennaster Corps, Fort Banks, I.'ass. , and Private 
Chester Morris, Headquarters Battery, 9th Coast 
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.Artillery, Fort Banks, l:ass., acting jointly and in 
:pursuance of a common intent, did, at Chelsea, ?.:ass., 
on June 16, 1937, wrongfully dispose of about five 
thousend one hundred fi~y (5,150) pounds, steel rails, 
by sale, to the Everett and Chelsea Iron and Steel 
Company, 285 Second Street, Chelsea, t'.e.ss., of the 
value of about Thirty eight ($38.00) dollars, military 
property belonging to the United States. 

CHA..'!:1.GE III: Violation of the 94th .Article of l'lar. 

Specification: In that Private Herbert s. Fay, Detachment 
· Quartermaster Corps, Fort Banks, !:.ass., and Private 

Chester !.:Orris, P.:eadquarters .Be.ttery, 9th c;oast 
Artillery, Fort Banks, !,:ass., acting jointly and in 
pursuance of a con1.lon intent, did, at Fort Banks, 
1:ass,, on June 16, 1937, lmowingly and willfully 
apply to their own use and benefit without proper 
authority, one GMC 5-ton Dump Truck, No. W-5318, of 
the value of about Two thousand nine hundred ninety 
six ($2,996) dollars, property of the United States 
furnished and intended for the military service thereof. 

They.pleaded not guilty to all char~es and specifications, and were 
found guilty of Charges I and III and the specifications thereunder, 
and of the Specification, c;hal"ge II, guilty except the word "Chelsea" 
appearing in lines 5 and 9 of the specification (as written above), 
substituting therefor in each case the word "Everett", and guilty of 
Charge II. Ho evidence of previous convictions was introduced. Each 
accused was sentenced to dishonorable discharge, total forfeitures and 
confinement at hard labor for one year and three months. The reviewing 
authority approved the sentences, designated the Atlantic Branch, United 
States Disciplinary Barracks, Governors Island, New York, as the place 
of confinement, and forwarded the record of trial f'9r action under 
Article of -;Jar 5'*• 

3. The evidence, including admissions by both accused prior to 
trial and their testiw~ny at the trial, shows that about 1:30 p.m., 
June 16, 1937, at Fort Banks, 1-:assachusetts, accused took from a 
garage at vr!lich they were on duty the covernment truck described in 
the Specification, Charge III (R. 85,88,100,101,119,122), drove it 
to nearby Deer Island Reservation, there loaded somewhat over 5000 
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pounds of old steel rails which three or four years previously had 
been taken up from a light railway on the reservation and discarded 
and left lying in a pile on the ground near a searchlight position 
(R. 10,19-22,68-70), thereupon drove to the prem1ses of the ~'verett 
and Chelsea Iron and Steel Company in J!.'verett, Massachusetts, where 
they sold the rails to a representative of the concern for $23.15 
(R. 68), and then returned the truck to the garage (R. 104). When 
taking the rails, one of accused told a noncommissioned officer who 
was present that they had spoken to a Sergeant Settle about taking 
them, e.nd that they were to be applied to the use of the Government 
(R. 9,11,13). Accused had not received permission of the warrant 
officer who usually dispatched trucks to use the truck in question on 
this occasion, although accused :Fay was in charge of the garage and 
had some limited authority to dispatch trucks normally assigned to 
specific duties (R. 15-17). 

There is proof of the joint commission by accused itt the course 
of the transaction described of the acts involved in the offenses 
charged, i.e., larceny of the rails, wrongful disposition thereof 
by sale, and misapplication of the government truck. '.l.'he defense 
contended that accused were induced by an agent of the United States 
to co:mmit the offenses and, because of such entrapment, were entitled 
to acquittal. 

The evidence with respect to the issue of entrapment shows that 
about June 3, 1937, after Fay or Lorris had "gone to a sergeant in 
the Coast Artillery" about the rails and had been referred to Staff 
Sergeant James M. Settle, 9th coast Artillery, chief clerk in the 
"artillery engineer's office" (R. 56), Fay approached Settle, said 
he was thinking of getting and disposing ot the rails on Deer Island, 
and asked if they were the property of the artillery engineer, if 
they were carried on the property records, and if "it would be all 
right" to take them (R. 24,36,97). Settle testified that he answered 
that he thought the rails were marked U.S.E., indicatin,:.; that they 
were property of the United States, and that it would .not be all rie;ht 
to take them (R. 24). Settl~ promptly reported this conversation to 
Captain John A. McCorosey, 9th coast Artillery, Ordnance Officer 
(R. 25). Having been advised by the officer to get further information 
as to .the plans of accused (R. 76) and having the impression that the 
officer wished him to urge accused on in order that they might be 
"caught in the act" (R. 37,38), Settle thereupon, on the sarae day, 
talked turther to both accused. He testified that on this occasion 
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he discussed with them the details of the enterprise (R. 26), told 
them again that they were doing wrong in taking the government 
property, but also told them, in substance, in response to questions, 
that he would tell them "when would be the best time to go get them" 
or "when there vrould be no one at Deer Island" (R. 41-45). On this 
or the previous occasion, he also told accused that the rails were 
"serving no purpose" and were then of "no use" (R. 57). · 

On June 4, Settle told accused there w-ould not be anyone at Deer 
Island that day, and Settle and Captain Mccomsey lay in wait for them 
near the Deer Island Reservation for some time during the afternoon 
for the purpose of arresting them should they be found carrying away 
the rails, but accused did not appear (R. 48,77). Settle testified 
that some days later Fay told him that he intended, as soon as the 
time was right, to get the iron (R. 28) , and on June 16 Morris tele
phoned Settle asking if anyone was working at Deer Island, Settle 
replying that a Private Uhlig was there that day. At noon, however, 
of .Tune 16, I,:orrie told Settle that accused were going for the iron 
that a~ernoon (R. 28,29). At about 3:15 of that day accused approached 
Settle and le~ on his desk a five dollar bill as his share of the 
proceeds of the sale (R. 30). ~ettle testified that in the course of 
a conversation with Fay, the latter remarked that accused would have 
no trouble in disposing of materials - that "we have gotten rid of 
other stuff before" (R. 53). In his statement made prior to trial, 
Fay said that during one of the conversations with settle in which the 
latter had said that accused might take and dispose of the iron, Fay 
told Settle that the latter "would get his cut out of it" (R. 86). 

Both accused testified that some time a~er the first series of 
conversations related above, Settle suggested that accused go that 
afternoon to get the rails, but that they did not do so (R. 99,120). 
Fay testified that Settle told them at noon, .Tune 16, to "go down 
and get" the iron. that day (R. 100). Both accused denied that Settle 
told them that they should not take the property, and testified that 
they took it only because settle led them to believe that they might 
properly do so (R. 101,122). 

5. t~e law of entrapment as a defense to criminal prosecution 
in the federal courts is stated in Butts v. United states, 273 Fed. 
35,38, and quoted with recent approval by the United States Supreme 
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Court in SOrrells v. United States, 287 u. s. 435, 444, as follows: 

"'The first duties or the officers of t~e law are to 
prevent, not to punish crime. It is not their duty to 
incite to and create crime for the sole purpose of prose
cuting and punishing it. ITere the evidence strongly tends 
to prove, if it does not conclusively do so, that their 
first and chief ~ndeavor was to cause, to create, crime 
in order to punish it, and it is unconscionable, contrary 
to public policy, and to the established law of the land 
to punish a man for the connnission of an offense of the 
like or which he had never been guilty, either in thought 
or 1n deed, and evidently never "1\-0uld have been guilty ot 
if the officers of the law had not inspired, incited, per
suaded, and lured him to attenpt to commit it.'" 

The J:!Oard ot Review, in considerin$ the subject (CM 187319, Line), l:).e.1 
said: -

"The public policy preventing the criminal prosecution 
or persons whose acts are induced by Government agents, is 
accentuated in military law. One of the principal duties 
of en 01"1'-icer of the J..:rmy is the development, training, 
discipline e.nd leading of the soldier he coxmnands. When an 
officer becomes aware·that the soldier is about to comnit 
a criminal offense it becotJes his positive duty immediately 
to restrain that soldier, certainly not to encourage and 
incite him to violate the law. No justification tor insti
gation by the Military Police based upon proof that accused 
was a practiced criminal., or that he was engaged in an un
lawtul business, is found in this case. Such being the 
fact, it ,re.a the duty or the officers involved to prevent 
the offense, not to incite it in order that accused might 
be crim1nally prosecuted." 

The evidence leaves no substantial doubt that the offense• ot 
which accused were found guilty in this case were inspired and incited 
by Sergeant Settle, with at least tacit approval of superior authority, 
and that the three offenses, different aspects of a single tran1aotion, 
vrould not have been comm!tted had accused not been persuaded and 
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allured thereto by the government agent. To be true, the genesis 
of the idee. of' disposing of what arpeared to be property of the 
United State~ sprang from accused or one of them, but in view of the 
actions of accused in making frank and preliminary inquiry of those 
in apparent authority as to whether they might properly take the 
rails, and in refraining from steps towards accomplisbI!lent of their 
purpose pending approval of that apparent authority, it must be 
concluded that they did not in the beginning actually intend criminal 
offenses - did not intend to proceed with the business unless they 
obtained such approval of superior authority as would in their minds 
validate their actions. They were, of course, charged with a pre
sumptive knowledge of the law and, therefore, of the unlawfulness or 
their proposed acts, but the only reasonable inference to be drawn 
from the evidence is that in fact they believed that the discarded 
property might properly be disposed of if consent were first obtained 
from those in charge of it. 

Such being the original proposal of accused, Sergeant Settle 
told them that the property was useless to the United States and 
that he would advise them when they might take it. He told them also 
that the property belonged to the Government and that they should not 
take it, but in view of his contemporary actions plainly indicative 
of acquiescence in the scheme, and of his rem.arks in substance 
authorizing accused to riroceed, his avowals must have been construed 
as a declaration that the proposed action wa.s wrong only in a technical 
sense. This inescapable implication could only serve to induce 
accused to carry out the project. The record of trial allows of no 
reasonable conclusion other than that the sum total of Settle's actions 
and words induced and actively persuaded accused to enter into the 
execution of their wrongful ventures with knowledge of the unlawful 
nature of their acts. It allo7;s of no tenable conclusion other than 
the offenses charged would not have been committed had accused not 
been led thereto by Settle's actions. F..ad the wrongdoing been for
bidden or otherwise discouraged or restrained by the superior 
authority to whom the incipient plans were divulged, the plans would 
not have been carried out. 

Even assuming that in a legal sense any criminal design in the 
transaction originated with accused, the record contains uncontradicted 
evidence that this design was abandoned by them and reconceived 
through the suggestions of Sergeant Settle, for accused did not 
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carry out their plans as first made with Settle to get the rails on 
June 4, and took no further steps in the netter until after further 
conversations with Settle in the course of which Settle's inducements 
to go forward with the scheme were renewed. It has been held that 
where a criminal design is abandoned but later reconceived and insti
gated by government agents, the subse~uent acts and designs of 
accused are to be treated as having been instigated and originated 
by the government agents, in which case criminal prosecution is fore
closed. CM 187319, Line. 

There is no substantial evidence that either accused was a 
habitual criminal, or that either prior to the transaction here 
involved had been engaged in unlawful practices, and the somewhat 
liberal rules of the federal courts (see Ce.in v. United States, 19 Fed. 
(2d) 472, 475) permitting the use of deco~d trickery to entrap 
habitual wrongdoers do not apply in this case. 

In the opinion of the Board of Review, the findings of guilty 
were not, in view of the entrapment proved, legally justified. 

6. For the reasons stated, the Board of Review holds the record 
of trial not legally sufficient to support the findings of guilty and 
the sentence as to each accused. 
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~L."G. DEF..\.?T:,&~ 

In thtJ Office of The Jurl.Ge Advocate General 
:;ashinetcn, D.C. 

Soc:.rc. of Review 
c:.· 207730 

GTI..TES } 
) 

v. } Trial by G.c.r.:., convened at 
) Fort Sill, Okle.horna, AUgust 3 

Private VLGIL S. Ei.RP ) and 10, 1937. Dishonorable 
(Gf-5~167), Battery E, ) discharge ruid confinement for 
1st Field Artillery. ) one (1) yeer. Disciplinary 

} Barrack~. 

HOLDnm b:,• the 30.A::-ID OF RSVI~i 
1:cl\l!:IL, Clli:330~. and HOOVER, Judge Advocates. 

1. The record of trial in the case of the soldier na~ed above 
has been exe..~ined by the Board of Review. 

2. Accused wes tried upon the follovring Charge and Specification,: 

Cl:::.'...~E: Violation of the 58th _\rticle of "c!ar. 

s,ecification: In that Private Virgil s. Earp, Battery 
E, 1st Field Artillery, did, at Fort Sill, Oklahoma, 
on or about August 4, 1934, desert the service of 
the United States and did remain absent in desertion 
until he was apprehended at Lawton, Oklahoma, on or 
about August 1, 1937. 

Upon arraienment the defense pleaded the statute of limitations. The 
plea in bar of trial was overruled and accused then pleaded not guilty 
to, and was found guilty of, the Charge and Specification. No evidence 
of previous convictions was introduced. lie was sentenced to dishonor
able discharge, total forfeitures end confinement at hard labor for 
one year. The reviewing authority. approved the sentence, designated 
the Atlantic Branch, United states D!sciplinary Barracks, as the 
place of confinement, and forwarded the record or trial for action 
under Article of ,:ar 5~. 

3. The only question in this case requiring consideration is 
v:he ther the plea in bar of trial, based upon the statute of limitations, 
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was properly overruled. Accused v!as arrair,ned on August 3, 1937. 
If, as contended by the def~nse, his desertion occurred not later than 
August 3, 1934, the arraigmnent was not within the three year limitation 
prescribed by the 39th J..rticle of War and trial was barred. Paragraph 
67, l\l.C.I.I. 

4. In response to a question addressed to him by the trial judge 
advocate following arraignment, accused stated that he went "over the 
hill from the hospital and left on the night of J..ugust 1st" (R. 5). 
The morning report (Ex. 1) and the sick report (Ex. 2) of accused's 
organization, and a clinical record (Ex. 4) and admission and dis
position sheet (Ex. 3) from the station hospital, FOrt Sill, Oklahoma, 
pertaining to accused, were introduced in evidence. These records 
show that accused was sick in the hospital mentioned from July 26, 1934. 
The clinical record, signed by the ward surgeon "when case is completed", 
contains the following entries: 

"Disposition - Duty 
Date - Aug. 3-34". 

The entry "Duty" was written over an entry in red pencil "A. i'l. O.L." 
which had been erased. (E:x:. 4-.A) This record also shows that he last 
received care and treatment at the hos~:ital on Auf,Ust 2, 1934 (R. 15; 
Exs. 4-B,4-C). The morning re:_oort recites, und.er AUf;ust 4, 1934, 
"hosp to duty 9:00 A.M." and, under .h.ugust 5 "duty to .A~'!OL 9:00 A.H.4th" 
(Ex:. 1). The first sergeant of accused's battery, under whose super
vision the morning report was pre:pared, testified that the entry "hosp 
to duty 9:00 A.tI." as of August 4 was based on infonnation taken from 
the battery sick report, which, under the latter date, contains a 
recital ''Duty" (Ex:. 2). In so far es witness knew, accused did not 
return to his battery a~er his discharge from the hospital (R. 12). 
He also testified "He was actually supt:losed to ha,,e been back on the 
3rd, but still the hospital marked the sick book 'hospital• on the 4th" 
(R. 13). The sick report was subrr~tted to the "infirmary" and not to 
the hospital (R. 12). The entries made on the sick report by the 
infirmary in hospital cases normally v:ere based on the admission and 
disposition sheets furnished by the hospital (R. 16). 

5. The morning report entry reciting accused's absence v;i thout 
leave at 9 a.m., Aub'Ust 4, 1934, was competent evidence only to the 
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extent that it was based on personal knowledge of the officer attesting 
the entry and was not compiled from other original sources. Par. 117, 
M.C.M. While the entry was prima facie evidence of the facts recited, 
it was subject to e:x:planation and contradiction. CM 183513, Lang. 
The uncontradicted evidence, wholly consistent with the probabilities, 
shows that the entry as of August 4, stating the change of status of 
accused on that date from sick in hospital to duty, was not an original 
entry but was based on another record, the sick report, and it must 
be inferred from all the entries and the circumstances that the entry 
as of August 5, reciting that accused absented himself without leave 
on August 4, was likewise based on the sick report entry reciting the 
change of status to duty as of that date. The sick report entry itself 
was not based on personal knowledge of the officer making it at the 
infirmary, but was based on the admission and disposition sheet pre
pared at the hospital. No conclusion can fairly be reached other 
than that the morning report recital as to the date of absence was of 
hearsay and secondary origin. The defense did not specifically object 
to the introduction in evidence of the morning report entries upon the 
ground that they were taken from other sources, but pointed outthe 
defects and contended that the entries were inaccurate and insufficient 
to prove the date recited (R. 10-20). Such being the case, the 
failure to object may not be rege.rded as a waiver of the defects. 

The only record in the case ar)1)earinr, actually to have been based 
on personal knorrledge of the recording officer was the clinical record 
of the hospital, which shows that accused was in fact disposed of 
by the hospital by return to duty on Au[ust 3. It must be assumed that 
accused's return to his orgar..ization \'11 thin the post on the same day 
v:as obligatory. So far as the evidence sJ:ov,s, he did not return at 
all, and the coI11!)etent evidence must therefore be construed to show 
that in fact he absented himself nithout leave on J,ugust 3, 1934, •more 
than three years ~rior to his arraigilli1ent on August 3, 1937. 

In the oninion of the Eoard of Review, the plea in bar of trial 
should have been sustained. 

6. For the reasons stated, the Boe.rd of Revie,·~ holds that the 
court erred in overrulinb the plea in bar of trial, that this constituted 
an error of law which injuriously affected the substantial ri~ts of 
accused, and that the record of trial is not legally sufficient to 
support the findings of guilty and the sentence. 

~~/c_~ , Judge Advocate, 

~'Judge Advocate. 

_ _ _ _ _ _ Judge .Advocate. 
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In the Office of •1·he Judge .Advocate General (377) 

~;ashington, D.C. 

Board of Review 
ml 207887 

UNITED STATES ) SECOND CORPS ,\REA 
) 

v. ) Trial by G.C.I:i., convened at 
) Governors Island, New York, 

Captain RICH.ARD C. LOWRY } August 17, 1937. Dismissal. 
(0-8393}, 52d Coast } 
Artillery (Ry}. ) 

OPINION or the BOA.."W OF REVIEW. 
CRISSON, IffiIMBILL and HOOVER, Judge Aqvocates. 

1. 'I'he record of trial in the case of the officer named above 
has been exat:iined by the Bo~d of Review and the Board sub;nits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and speci
fications: 

CHARGE: Violation of the 95th Article of .·:ar. 

Specification: In that Captain Richard c. Lowry, 52d 
Coast .Artillery (Ry}, was, at :V'ort l-Iancock, New 
Jersey, on or about April 18, 1937, in a public place, 
to wit, the Officers' Club, so drunk while in uniform, 
in the presence and hearing of' several persons, as to 
disgrace the military service. 

ADDITIONAL CHARGE: Violation of the 96th Article of' War. 

Specification: In that Captain Richard C. Lov.TY, 52d 
Coast Artillery, was, at Fort Hancock, New Jersey, 
on or about August 9, 1936, drunk in a public place, 
to wit, the Office~s' Club, Fort Hancock, New Jersey. 

He pleaded not guilty to, and was found guilty of, the charges and 
specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
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approved the sentence and for,·iarded the record. of trial for action 
under the 48th .Article of ',Tar. 

3. InasIIDlch as the occurrence involved in the Specification, 
Additional Charge, preceded that involved in the Specification, Original 
Charge, the Additional Charge and its specification will be first con
sidered. 

The evidence with respect thereto shows that during the afternoon 
of Sund.ey, August 9, 1936 (R. 31,38) accused was observed in the 
Officers' Club at Fort F.:.ancock, New Jersey, by Lieutenant Colonel 
Edward B. Dennis, Coe.st Artillery Corps, in what appeared to the 
latter to be a drunken condition. His "eyes were a little bit glassy. 
Liquor was on his breath". (R. 32,34) Colonel Dennis stood at the bar 
"within a foot and one-half" (R. 32) and accused did not recognize him. 
The two did not converse (R. 33,34). There was liquor on the bar in 
front of accused (R. 33). Colonel,Dennis, because of the condition of 
accused, asked another officer, 1:S.jor Delbert Ausmu~, Coast Artillery 
Corps, of uhoi:-. accused was a close personal friend, to have accused 
taken to his quarters as soon as possible (R. 32,33). Colonel Dennis 
did not report the matter to the co:armanding officer (R. 33,34). A short 
tine before or after colonel Dennis saw accused, the ofi"icer of the day 
also ·observed accused in the barroom of the club, at a distance of ten 
or twelve feet. At this time accused was sitting down, apparently 
asleep, his chin on his chest~ {R. 35,37) The officer of the day, 
thinking that accused and his wife as well should be taken home, went 
to the quarters of Colonel Dodson, regimental commander, to report 
what he had seen. He did not find Colonel Dodson, but First Lieutenant 
Paul·A. Roy, Coast Artillery Corps, and Mrs. Roy, house guests in the 
quarters, volunteered to help in getting accused and his wife to their 
quarters. (R. 35; Ex:. 3) 1'.:a.jor Ausmus went to the club and endeavored 
to induce accused to go to his quarters. Accused protested and the 
two talked for almost an hour• .Accused had a bottle of beer before 
him but I,I.a.jor Ausmus did not see him drink it. 1::ajor Ausmus testified 
t:::iat accused's speech was not wholly normal, he had an odor of alcohol 
on his breath, and staggered when he walked to the car in which he 
went to his quarters. 1'.ajor Ausmus concluded that he was drunk. 
{R. 38-41) 10ajor Ausmus testified that he did not have anything to 
drink with accused. 1'/hile :Major Ausmus and accused were talking, 
Lieutenant and Mrs. Roy joined them, and about twenty-five minutes 
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later the three succeeded in getting accused and his wife to accompany 
Lieutenant and 1:rs. Roy to accused's q:iarters. (R. 40; Ex. 3) 
Lieutenant Roy concluded that accused was drunk. He testified: 

"I went to the Officers' Club and found Captain Lowry 
at the bar, highball in hand. Major Ausmus and I per
suaded and pulled Captain Lowry away f'rom the bar and out 
of the Club, allowing Captain Lowry to stop at the lavatory 
on the wey out.*** 

"Captain Lovrry was persuaded with difficulty to leave. 
His clothing was in slight disarray. He refused assistance 
in adjusting his collar and shirt, and while· in the lavatory 
splashed considerable water over himself while washing his 
hands. At his quarters I tried to guide him into the house 
but he angrily refused assistance & went inside and to bed 
* * * 

"His mental faculties were sensibly impaired; physically 
he was but sl:ightly impaired." (Ex. 3) 

In going to his quarters accused and his wife rode in a car driven by 
Mrs. Roy (Ex. 3). 

For the defense, First Lieutenant Thomas K. McNair, 7th coast 
Artillery, testified that he saw accused in the club barroom with 
Major Auscius, and asked accused to drink with him and introduced to 
accused witness' brother-in-law, a 1ir. ~ers • .Accused appeared to 
be drinking, but witness did not consider him drunk and did not think 
it necessary for accused to leave the club. His clothes were not in 
disarray. (R. 43-45) Mr. Mayers testified that he was introduced to 
accused and shook hands with him, and that from his contact he did 
not think accused was drunk (R. 47). 

llrs. Richard C. Lowry, wife of accused, testified for the defense 
that accused was not drunk on the afternoon of August 9, 1936, and 
that she did not see him asleep on that afternoon (R. 55). Colonel 
Dennis was "particularly jolly and nice". Major Ausmus drank same 
beer with accused and remarked that he had consumed two highballs 
before coming into the barroom. Witness talked to the Roys in a 
friendly way and Mrs. Roy suggested they go to witness' quarters to 
see a kitten. IJa.jor Ausmus and Lieutenant Roy "seemed to be in a 
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great rush to go home". A:rter going hoire with the Roys, accused 
"seemed peeved" with Ueutenant Roy. At no time did anyone suggest 
that accused or witness had been drinking too much, and witness "had 
no idea I was being brought home". (R. 53-55) About two weeks after 
the occurrence, Colonel Dodson, appal.'ently in a teasing mood, me.de a 
remark to her to the effect that she and accused had been taken home, 
and, when witness asked if he intended to speak to accused about it, 
said "That is some more or the T.;ennis stuff" (R. 56 ,57). 

Accused declined to testify or make an unsworn statement. 

4. There is, as appears above, evidence that about the date alleged 
in the Specification, .Additional Charge, accused was, as alleged, drUnk: 
in the Officers' Club, Fort Hancock, New Jersey, a public place. The 
t,estimony to this effect by colonel Dennis, l~jor Ausmus and Lieutenant 
Roy was positive and convincing. Three witnesses, including the wife 
of accused, testified to the contrary, but with the exception or the 
wife the opportunities for observation by these witnesses were ada• ctedly 
limited. The wife not only denied that accused was drunk but at ~ttast 
insinuated that one or more of the prosecution witnesses was under 
the influence of liquor at the time of the event. 'J.'he court, having 
heard her testimony and observed her on the witness stand, did not 
accept·her expressions or opinion as determinative. On the entire 
record the Board of Review is of the opinion that the allegation of 
drunkenness was established beyond a reasonable doubt, and that the 
offense charged amounted to discreditable conduct properly found to 
have been violative of the 96th 1...rticle of war. 

5. AB to the Original Charge and its Specification, the evidence 
shows that at about 5 p.m., April 18, 1937, accused, in unifo:rm, 
accompanied by his wife, entered the barroom of the Officers' Club 
at Fort Hancock, and ordered a bottle of Old Currency whisky. Between 
that hour and 7 p.m., accused drank, straight, four jiggers, a.JWunting 
to about six ounces, of the liquor. Mrs. Lowry and the bartender, a 
retired noncommissioned officer, had drinks from the bottle. Between 
the three about a pint of the liquor had been·consumed by 7 o'clock. 
The bartender testified that, in so far as he knew, accused was sober 
when he entered the barroom. At 7 p.m., accused remarked that he 
would "sign for the bottle", and suggested to his wife that they go 
home and get something to eat. Mrs. Lowry said that she wanted 
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another drink, and accused then went into the adjoining room, a 
library, and sat down. The bartender testified that accused "struck 
himself as he went through the door, and he staggered a little to one 
side", but that in witness' opinion accused was not then drunk. A 
few minutes later the bartender turned off the lights in the library 
and observed that accused was sitting with his eyes closed• .Accused 
did not sign for the bottle until the following day. (R. 13-19) 

At about 9 p.m., following a disturbance in the kitchen of the 
club, adjoining the library, in which Mrs. Lovr.cy, the bartender and 
his wife took some part, fuajor Edwa~d G. Cowen, ?.th Coast Artillery, 
who lived at the club, and the officer of the day, Second Lieutenant 
Earl J. Davis, Coast Artillery Reserve, were called (R. 21,82; Ex. 1). 
The bartender telephoned the station hospital and asked the medical 
officer of the day, First Lieutenant James 1·;. S. Stewart, :t-redical 
Corps, to come to the club to attend the bartender's wife who was 
"agitated and upset". Lieutenant Stewart, accompanied by a Sergeant 
Trank, went in an ambulance to the club. (R. 24; Ex. 2) Upon arrival 
at the club, 1£1.jor Cowen, Lieutenants Davis and Stewart and Sergeant 
Trank saw accused lying on the floor of the library, apparently asleep. 
He was in uniform, his blouse open and up about his head (R. 20,25,27; 
Ex. 1), and his trousers were wet (R. 26). His breath bore an odor 
of alcohol. The medical officer examined him, and he was then placed 
on a stretcher and taken in the ambulance to his quarters. (R. 20,21; 
Ex. 2) Major Cowen and Lieutenant Stewart testified that they were of 
th~ opinion that accused was drunk: (R. 21; Ex. 2). Lieutenant Stewart 
testified that: 

"Tuzy- opinion is based upon the following observed facts: 
(1) His breath smelled strongly of alcohol. (2) His eyes 
were suffused and the pupils were dilated. (3) His skin 
was warm and moist. (4) His pulse was rapid, regular, and 
full. (5) He was breathing regularly, deeply, and loudly. 
(6) He was in a comatose condition, but lllB.de efforts to 
resist the handling.incident to the examination.*** 

"I carefully examined him for any signs of injury, 
especially of a fractured skull. Under the conditions 
the examination was quite complete.*** 

"The clinical picture was entirely that of acute 
alcoholism." (Ex. 2) 
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Lieutenant De.vis testified that in his opinion accused "might have 
been drunk because of the position he was in" (Ex. 1). In response to 
questions as to whether he thought accused was drunk, Sergeant Tl'ank 
testified the.t "he was unconscious. I did not smell his breath" (R. 25), 
although there was an odor of alcohol in the room where accused was 
lying and in the SlJlbulance when he was taken to his quarters (R. 26,28). 
At the time accused vre.s observed lying on the floor of the library, 
there were present, in addition to the persons named above, a Lieutenant 
Arm.strong, Lieutenant and }as. Jordan, Lieutenant Norton, and possibly 
one or two others (R. 21,52; Ex. 2). 'l'b.ey did not testify. 

Mrs. Lowry testified for the defense that she and accused had 
dinner between 3 and 4 o'clock and then went to the club. Witness was 
of the opinion that accused was not drunk when he left the barroom to 
sit down. (R. 50,51) The bartender's wife created a disturbance. 
Upon arrival of the medical officer witness asked him if accused was 
sick and the n~dical officer replied sarcastically, "No, drunk". (R. 52) 
After accused was taken home in a comatose condition witness next saw 
him in his bed at 6 o'clock the following morning when she tried to 
arouse him and at which time "he did not have much to say" (R. 52,53). 
Following his annual examination in 1936, accused was hospitalized 
for observation i'or diabetes and for a time he went on a restricted 
diet. Later he appeared tired and nervous, had pains in the back of 
his legs and complained of singing in his ears. Follovnng the occurrence 
of April 18, witness was "upset*** horribly" and as a result went, 
at accused's suggestion, to her home. (R. 49.50) Accused C8I!l.e to her 
there, on leave, on May 6 and told her that he had been sick for about 
ten days and bad gone daily to a doctor. He returned about 1:a.y 30, 
feeling."quite miserable" and went to the hospital where sugar was 
found in his urine, and as a result of which she was told he bad diabetes. 
The m:>ther, father and a brother of accused had suffered from this ailment, 
and an uncle died from it. (R. 50) 

Captain Lewis w. Kirkman, 1:edical Corps, Assistant Surgeon at the 
Station Ros~ital, Fort Hancock, testified for the defense that the 
annual physical examination of accused in 1936 showed sugar in his 
urine, and that a blood test on January 14, 1936, showed "high blood 
sugar, 140 milligrams per 100 cc's of blood", the no:rmal being between 
80 and 120 milligrams, and that this was a symptom of diabetes. In 
June, 1937, accused was admitted to the station hos,ital where repeated 
urine analyses showed a high percentage of sugar. Witness diagnosed 
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his ailment as "Diabetes, Mellitus, moderate severe". (R. 58,59) In 
witness' opinion the condition of accused was of sufficiently serious 
nature to disqualify him for promotion, and, if not cleared up, would 
possibly cause his retireI!Y3nt. The disease may be hereditary. 
(R. 59,60) It sometimes results in a deep stupor and unconsciousness, 
called "diabetic coma", which may be fatal (R. 60-62). The symptoms 
of the disease vary with its severity, the moderately severe cases 
being characterized by lassitude, but not by coma. Alcohol is a food 
for diabetics and "there is no reason why they cannot take it in 
moderate doses". Witness prescribes liquor in small quantities for 
the disease. Accused did not suffer from coma while under the 
observation of witness. (R. 61) Witness did not believe that the • 
consumption within two hours of six ounces of liquor by a diabetic who 
had just previously eaten a heavy meal would result in a coma if the 
person were a moderate drinker. If he had a low tolerance for alcohol, 
coma might result under these conditions. (R. 60) 

Dr. Lewis R. Adams, a practicing physician of Brooklyn, Nev1 York, 
testified for the defense that the symptoms of diabetic coma and 
alcoholic coma. are similar, and that either condition may be mistaken 
for the other. It is easier to arouse a person from an alcoholic coma. 
than from a diabetic coma (R. 64). "itness believed that the two, 
however, could not be positively distinguished "without blood chemistry" 
(R. 68). In response to a hypothetical question based upon the coma. 
described by the prosecution witnesses, symptoms described by Mrs. 
Lovrry, the sugar content of the urine and blood of accused as described, 
and the medical treatment related by Captain Kirkman and Mrs. Lowry, 
witness was of the opinion that the coma. of April 18 "might have been 
a diabetic coma". His opinion would not be affected by a showing that 
accused had "three or four drinks of whiskey" between 5 and 7 p.m., 
some tvTo hours before the coma was discovered. (R. 65) He was of the 
emphatic opinion that this annunt of liquor would not ordinarily 
produce alcoholic coma (R. 65,66). :/itness believed that the percentage 
of sugar in accused's blood - 140 milligrams to 100 cc's of blood, 
was indicative of a I!X)derately severe case of diabetes, which might 
result in coma (R. 67). "Without premonition they may go into a coma.. 
There are three classes. In the first class, the symptoms are deep, 
slow respiration, face flushed, pupils dilated, and the individual 
goes from the state of sleeping into a deep coma. The second class 
of cases is where a man has some premonition, he feels tired and 
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fatigued. He sits dovm and goes to sleep, and gradually goes into a 
coma. The third class of cases, we he.ve the usual symptoms, and the 
individual falls rapidly into a coma". (R. 67,68) In severe cases 
the sugar content of the blood of diabetics ·would "run f'rom 130 to 
180 or 200", and to witness' knowledge, in one fatal case, had reached 
1010 milligrams (R. 66). A patient suffering from diabetic coma 
might recover without medical attention (R. 69). 

In rebuttal Captain Kirkman testified for the prosecution that 
in his opinion and judging from his experience in the treatment of 10 
or 12 diabetics, a person in a diabetic coma could probably not recover 
without medical attention (R. 72,73,74). The condition of accused 
when witness first saw him in the cou:rse of his treatment at the 
hospital, that is, on June 28, 1937, was not such tha.t he was apt to 
go into a diabetic coma (R. 73). Lieutenant Colonel John H. Sturgeon, 
Eedical Corps, of1'icer in charge of the medical service of the station 
hospital, Fort Jay, Nev, York, testified that accused was a patient in 
witness• care and ward from January 27, 1936, to February 5, 1936, and 
again from July 3, 1937, to August 5, 1937. On the first admission 
the diagnosis was: "diabetes, none found". On the second admission 
the diagnosis was that there was no diabetes but "glycosuria, mild, 
renal", with a "low sugar tolerance", a condition which would not make 
accused subject to diabetic coma. (R. 76) In witness' opinion 
medical attention is necessary to the recovery of a diabetic suffering 
from diabetic coma (R. 76,77). The sugar in accused's urine was 
enough to "cause his rejection in the army" (R. 78,79). 

6. The uncontradicted evidence relating to the transactions of 
April 18, 1937, thus shows that accused consumed about six ounces of 
intoxicating liquor and soon thereafter exhibited the usual symptoms 
of drunkenness, walking from the barroom with impaired control of 
his physical faculties and later falling into what appeared to be a 
drunken stupor. This occurred in public rooms of a club building open 
to the commissioned personnel of the post, their families and guests. 
Officers, nonconn:nissioned officers, and the wives of some of them 
observed accused while lying in a disheveled condition~ in uniform, 
on the floor of the library. The place of the occurrence must be 
deemed to have been a public one; and the occurrence was in the 
presence and hearing of several persons, aa charged. 

-s-



(.385) 

The defense y;as be."'ed u:pon t~rn theory that accused vias not drunk, 
as charged, anci that his sturior was caused by a diahetic seizure. 
By co,.rpetent ex:pert medical testimony it was shown that the symptoms 
of ci.iabetic coma are quite similar to those of alcoholic coma. It was 
shovm that for brief' periods in January, 1936, and in July, l 937 , 
accused had. sugar in his urine and blood, and that one medical officer 
uho observed accused l~te in June, 1937, Vias of the opinion that he 
was then afflicteci vn th :::.oderately severe diabetes. A medical officer 
who observed and treated accused in.:ediately thereafter .over a period 
of' about a month, hovrever, did not find diabetes. :rhere. was a conflict 
of opinion between tne medical experts as to v;hether diabetic coma 
B:ight result fro~ a diabetic conQition only :moderately severe, a 
civilicn physician testifying that it might do so, and the two medical 
officers taking the opposite view. lirs. Lowry testified that accused 
told her that he received medical attention during the last few days 
of April, 1937, and early in May, but this was hearsay. No competent 
evidence of such treatment was produced. The twc., me.dical officers 
testified. that recovery from diabetic coma without medical attention 
would be hichly improbable, but the civilian physician testified that 
such recovery micht occur without treatment. 

The evic.ence does not show that within any close period before 
or after the occurrence of A~ril 18 accused was suffering from diabetes, 
and the weight of the evidence shows that if he suffered from this 
disease at any time, the attack was only moderate in severity. Both 
the medical officer who saw accused lying on the floor of the club 
library and took him to his quarters end examined him, and liajor Cowen 
were of the opinion that accused was drunk. The condition in V{hich 
accused was found was & logical outcome of drinki:i.g. His general 
physical condition JJJay have affected his ability safely to indulge 
in alcohol in any considerable D.r.1ount. The fact remains that he drank 
an intoxicant and in due time exhibited the normal effects of drinking. 
To infer in this case that accused was not drunk and that the proved 
impairment of his mental and physical faculties vras not due to his 
drinking would be to deny ordinary htnnan experience, to accept con
jecture in contraciiction of stron,; probabilities revealed by a conmon 
sense interpretation of the evidence, and reject the weight of medical 
opinion in the case. That accused was drunk, as charged, is proved 
beyond any doubt ,·;hich the Board of Review can accept as reasonable. 
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There is a remaining question e.s to whether the conciuct of 
accused involved in his drunkenness of Ar>ril 18 vras ~roperly found 
to be a 'violation of the 95th Article of "'ar. 

7. The l:.:anual for Courts-;.~artis.l, paragraph 151, lists, as an 
instance of violation of the 95th .Article of ·,iar, "bei::ig grossly 
drunk and conspicuously disorderly in a public place". The Eanual 
also, in the same paragraph, describes "conduct unbecoming an officer 
and a gentleman" (A.W. 95) as including: 

"action or behavior in an unofficial or private capacity 
which, in dishonoring or disgracing the individual 
personally as a gentleman, seriously compromises his 
position as an officer and exhibits him es morally 
unworthy to reraain a member of the honorable profession 
of arms·," 

and states further: 

"There ere certain noral attributes con:,mon to the 
ideal officer and tbe :!)erfect gentleman, a lack of 1·:hich 
is indicated by acts of dishonesty or unfair Qealing~ of 
indecency or ind.ecorum, or of lawlessness, injustice, or 
cruelty. l~ot every one is or can be expected to ::n.eet 
ideal standards or to possess the attributes in the exact 
degree demanded by the standards of his own tiroe; but 
there is a limit of tolerence below which the individual 
standards in these respects of an officer or cadet can not 
fall without his being morally unfit to be an officer or 
cadet or to be. considered a gentleman. This article 
contemplates such conduct by an officer or cadet which, 
taking all the circumstances into consideration, satis
factorily shows such ::noral unfitness." 

The .Article in question makes sentences of dismissal mandatory 
for courts-martial upon conviction of violation thereof. The test to 
be applied in each particular case would appear to rest in a determi
nation as to whether the conduct involved proves moral unfitness to 
continue as an officer. ~finthrop, reprint, p. ?12; CI.~ 202846, Shirley; 
CM 202290, ~; Cl.~ 197398, ~; Cl: 197011, Kearney; c:.: 196426, 
Fleming; C!.: 195373, Beauchamp. 
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Accused was extremely drunk. His drunkenness came to the eyes 
of military associates including military inferiors, and to the 
observation of female members of military far.'~lies. On the other 
hand, the evidence does not shO\'l that he was grossly immoderate in 
his consumption of liquor, and his pJ:i.ysical condition me.y have cade him, 
without his knowledge, abnorn:ally susceptible to its effects. There 
was no disorder on his· part, e.nd there was no responsible display of 
drunkenness. His last conscious public act before falling into the 
cor.-a was apparently an endeavor intended to take him to a place of 
relative privacy. JI1s condition would not in all probability have 
been seen by persons otter than the bartender and I,~s. Lowry had it 
not been for the disturbance in the club "with which accused was not 
connected. Under all the circ1....~stances, the Board of Review is not 
convinced that the conduct of accused in this particular instance and 
standing alone ar.ounted to such aggravated in(\ecorum as to Imrk him 
morally unfit to continue as an officer of the Army, or to constitute 
violation of the 95th J...:rticle of Uar. His drunkenn~s was, of course, 
a discredit to the military service and falls within the purview of 
the 96th Article of 'iiar. 

s. Attached to the record of trial is a brief by the individual 
cefense counsel. The contents thereof have been considered by the 
Board of Review. 

9. Accused is 42 years of age. The Army Register shows his 
service as follows: 

"2 lt. c.A. Sec. O.R.C. 15 .Aug. 17; accepted 15 Aug. 17; 
active duty 15 Aug. 17; vacated 6 Sept. 20.--2 lt. C.A.c. 
1 July 20; accepted 6 Sept. 20; 1 lt. 1 July 20; capt. 
2 July 20; l lt. 18 Nov. 22; capt. 23 Dec. 25." 

10. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were corrnnitted during the 
trial. In the opinion of the Board of Reviev,, the record of trial is 
legally sufficient to support only so much of the findings of guilty 
of the Specification, Original Charge, and of the Charge, as finds that 
accused was, at the place e.nd t.1me alleged, in a public place, to wit, 
the Officers' Club, drunk while in uniforn, in the :presence and hearing 
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of several persons, in violation of the 96th .Article of t.ar, legally 
sufficient to support the findings of guilty of the J.,ddi tional 
Charge and its Specification and the sentence, end to warrant con
finnation of the sentence. A sentence of dismissal is authorized 
upon conviction of the 96th .Article of ;far. 

bQtL::?l<W, Q::::::>h{M,erk:L, Judge Advocate. 

~ Judge Advocate, 

~' Judge Advocate. 

1 Incl. 
orief in behalf of accused. 

To The Judge .Advocate General. 



.i:AR. D1!:?AR'P.,':E!.:T (389)
In the Office of ·rhe Judge Advocate General 

\lashingtou, n. c. 

Board of Review 
CM 208002 

OCT 13 1937 

UNITED STAT:i!:S ) FOURTH CORPS .AREA 
) 

v. ) Trial by G.C.M., convened at 

Private ERNEST J. GILBERT 
(6922667), Headquarters 
and Headquarters Company, 
29th Infantry. 

) 
) 
) 
) 
) 

Fort Benning, Georgia, September 
16 and 17, 1937. Dishonorable 
discharge and confinement for 
two (2) years. Disciplinary 
Barracks. 

HOLDING by the BOARD OF REVIEW 
CR21330N, KRD.-::SILL and HOO'iTER, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
hes been examined by the Board of Review. 

2. Accused was found cuilty of one specification alleging 
larceny on August 1, 1937, of a Hamilton watch and band, an Illinois 
watch, and an Eastman Kodak camera, found, by exceptions and substi
tutions, to be of the ve.lue of $30, $25, and ~12, res,ectively, total 
value $67. The theft of the several articles was a single transaction. 
The Oi'.'!ler of the Hamilton watch end band testified that this watch 
was given to him in 1935, that the "price tag" on the container in 
wbich -the watch was received "was ~47 .50", and that he "would not part 
with the via.tch for less the.n ~0.00" (Ex:. 2). The owner of the 
Illinois ·watch testified that his watch was given to him in 1929, that 

· he then sMr a price tag on it indicating its cost as :;;i42, and that he 
"would not part with it for less than $25.00" (Ex. 3). The owner of 
the camera testified that this article was given to him at Christmas, 
1936, that he had "seen prices" on similar cameras of about $12, that 
the camt:ira we.s "practically new and the value to me is still ;12.oon 
(Ex. 4). The stolen articles were introduced in evidence. It ,1as 
stipulated that a representative of a certain concern dealing in 
je,1elry v10uld, if present at the trial, testify that the watches v1ere 
at the ti;ue of trial of a "retail value" of $12.50 each; and that a 
representative of a certain concern dealing in Eastman Kodaks would, 
if present, testify that the camera was at the time of trial of a 
"retail value" of $10. 
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i
l There is not sufficient evidence to justify a finding of values 

in excess of the values estimated by the tealers, that is, a value 
of .;pl2.50 as to each watch and a value of ii:10 as to the camera, a 
total value of $35. In view of the evidence and the nature of the 
property, the inspection of the articles by the court did not justify 
a finding of values in excess of those estimated by the dealers, who 
might properly be accepted as experts, although such inspection alone 
might have been a basis of an inference of sonJ.e value with respect 
to each article. CI.l 195212, Robinson; Gr,I 192911, Weckerle; par. 149 g, 
t:.C.E. It does not appear that the ovmers were experts or were otherwise 
qualified to make appraisals of r.iarl-:et values, or that they did so. 
:ach ovmer testified es to the special Jrelue to him of the article 
1·:hich was stolen from him, but such special value, as distinguished 
from market ·value, was not, within the law of larceny, the value to be 
considered in determining the punishment authorized. llicClain on 
Criminal Law, sec. 585; People v. Gilbert, 128 H. i"i. (Mich.) 756. J 

The maximum punishment by confinement authorited by paragraph 
104 c of the 1.:anual for Courts-L:S.rtie.l for larceny of property of the 
value of n~re than $20 and not in excess of $50 is confinement at hard 
labor for one year. 

!3.· For the reasons stated, the Board of Review holds the record 
of trial legally sufficient to support only so much of the finding of 
guilty of the specification as involves a finding of guilty of larceny 
by accused, at the place and time alleged, of the Hamilton vratch and 
band described, of the value of $12.50, the Illinois watch described, 
of the value of $12.50, and the camera described, of the value of $10, 
of ovmership as alleged, of a total value of $35; and legally sufficient 
to surJort only so much of the sentence as- involves dishonorable dis
charge, forfeiture of all pay and allowances due or to become due, and 
confinement at hard labor for one year. 

~.Qyt\4... &::>~~ Judge Advocate. 

~.~ ,-,.. ·-, ~ Judge Advocate.REC'D 
oc"\ 2 G \937 ~~~' Judge Advocate. 

J. A. G. o. 
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In the Office of rl.J l'udge Advocate General 

washington, D. c. 

Board or Review 
CM 208073 

. ; 29 

UNITED STATES ) NINTH CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Hamilton Field, California,

Corporal J.AMF13 J. MORAN ) October 4, 1937. Dishonorable 
(6122584), Base Headquarters ) discharge without confinement. 
and Fifth Air Base Squadron, ) 
GHQ. Air Force. ) 

HOLDING by the BOARD OF REVIEII/ 
CIDSSON, RRIMBILL and. EOOVER, Judge Advocates. 

l. The record of trial in the case 01· the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge e.nd specifi
cations: 

CHARGE: Violation of the 96th Article of Nar. 

Specification 1: In that Corporal James J. Moran, Base 
Headquarters and Fifth Air Base squadron, did, at 
Hamilton Field, California, on or about June 24, 
1937, wrongfully, will:f'ully and lewdly touch the body 
of Melvia Ragain, a female minor under the age of 
fourteen years, with the intent of arousing and 
appealing to the lust and passions ot the said 
Corporal James J. Moran. 

Specification 2: In that Corporal James J. Moran, Base 
Headquarters and I!'ifth Air Base Squadron, did, at 
Hamilton Field, California, on or about June 24, 
1937, wrong:f'ully touch and fondle Melvia Ragain, a 
female minor, on the body with his hand. 

He pleaded not guilty to the Charge and specifications e.nd was found 
guilty of the Charge and Specification 2, but not guilty of Specifi
cation l. No evideuce or previous convictions was introduced. He 
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was sentenced to dishonorable discharge and forfeiture of all pay 
and allowances due or to become due. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of liar 5oi. 

3. The only question requiring consideration here is whether 
the sentence to dishonorable discharge and total torfeiturea is 
authorized by paragraph 104 c of the :Manual tor courts-~.artial tor the 
offense ~t which accused was-found guilty under Specification 2 of the 
Charge. • 

4. This specification alleges that accused did "wrongru.l.ly 
touch and fondle" the minor female child named, "on the body with his 
hand." lt is not expressly alleged that the acts charged were lewd, 
lascivious, cruel or abusive. 

The word "wrongfUl" legally connotes only an invasion of a right 
(Bouvier's Law Dictionaryi Webster's New International Dictionary), 
that is, as applied to an act such as touching the body of another, 
it means a mere invasion of the right of a person to be free from 
physical m:>lestation. Thus every act amounting to a simple assault 
and !:>attery may be described as "wrongfUl" without imputing to the 
act any element of aggravation. The term "fondle", used in the speci
fication, in its ordinary signification does not import lewdness, but 
means, according to Webster, to "treat or handle with tenderness or in 
a loving me.nneri to caressi as, a nurse fondles a child.• See also 
Gay v. ~. 2 Tex. App. 127, 134. wrongfUlly to fondle a female 
child is to be taken, therefore, as meaning only to treat or handle 
her with tenderness, in the absence of a legal right to do so. A plain 
implication of" libidinous conduct or other aggravation of the assault 
and battery found may not be drawn from the words as pleaded. 

There is in the record of trial evidence from which the court 
might have been legally justified in concluding that accused acted 
lewdly end with lascivious intent, and it ~Y be conceded that bad 
Specification 2 been the onl7 one charged, a liberal construction ot 
the languag~ thereof, in the light of the evidence, might conceivably 
have justified a conclusion that by.its finding of guilty the court 
intended to find that the touching and fondling of the child was l•wd 
or lascivious, or both.. But it was specifically alleged 1n 
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Specification lot the Charge that the act ot accused in touching 
the child was lewd and lascivious, and ot that specification the 
court found accused not guilty. There was but a single transaction. 
proved, and in view ot the finding of not guilty ot Specification l 
the Board ot Review cannot escape the conclusion that the court was 
not convinced beyond a reasonable doubt that the transaction involTed 
any lewd or lascivious conduct. Such being the case, and in. view ot 
the language of Specification 2, it would be unreasonable to impute 
to the finding of gU.ilty or Specification 2 a finding that the acts 
of accused were lewd or lascivious. 

Reasonable implications may be draWll from the words of a speci
fication (par. 29 .!,, M.O.M.), but to imply facts specifically found 
by the court to be not proved would go beyond the 11beral rules of 
militar,y pleading designed to encourage simplicity and brevity in. 
charges, and would inject a tnanifest inconsistency into the findings. 

Inconsistenc7 in the findings, if such there wu, must be 
resolved in tavor of the accused. Par. 1547, Dig. Ops. JAG; 1912-30. 
It has been held in this connection that inconsistency in. findings ot 
guilty with-respect to facts alleged in separate specifications, the 
one charging an assault with intent to do bodily berm, and the other 
assault with intent not to do bodily harm, based upon the same trans
action, required the setting aside of that finding or guilty not 
consistent with the facts shown. CM 194289, Ray. It has also been 
held that a conviction of an offense alleged in general terms, 
assisting a certain prisoner to escape, could not legally be based 
on acts speciticall7 alleged, furnishing the prisoner means of escape, 
of which accused was acquitted. CM 203589, Miller, et al. 

In CM 1971~, Froelich (sec. 1563, Supp. V, Dig. Ops. JAG, 1912-30) 
the Board of Review expressed the opinion that a finding of guilty of 
a specitication alleging housebreaking with intent to canm.it fraudulent 
conversion was not Titiated by a finding ot not guilty ot a tre.udulent 
conversion alleged to have been comnitted in the course of the trans
action involving the housebreaking. But in that case the inconsistency 
in. the findings was only apparent and not real, tor the offenaes 
charged were distinct and separate, and housebreaking without actual 
accomplishment of the fraudulent conversion intended might have been 

-s-



(394) 

co:nnnitted. The intention of the court by its findings to find 
accused guilty of the one offense and not the other, which it had 
the power to do, was entirely clear. The language of that opinion, 
which might be read to lay down a broad rule that inconsistency in 
findings may legally be ignored, is to be interpreted in the light 
of the decision there required, and, so interpreted, is not in conflict 
with the previous and subsequent holdings relating to inconsistent 
findings to which reference has been made above. 

In the opinion of the Board of Review, the offense or which 
accused was found guilty in the present case must be treated as 
amounting only to an assault and battery, not involving any element 
or aggravation which permits punishment in excess of that prescribed 
by paragraph 104 .2, of the l!anual for Oourts-Ma.rtial for assault and 
battery, to wit, confinement at hard labor for six months and 
forfeiture of two-thirds pay per month for a like period. Dishonorable 
discharge is.not authorized for this offense. No confinement was 
adjudged. Only so much or the sentence adjudged is authorized as 
involves forfeiture or two-thirds of the soldier's pay per month for 
six months. 

5. For the reasons stated, the Board of Review holds the record 
or trial legally sufficient to support only so much of the sentence 
as 1~volves forfeiture or two-thirds pay per month for six months. 

Judge Advocate. 

vocate. 

Executive 
CM 208073 1st Ind. 

War Department, J.A..G.O., NOV 19 1937 -To the Secretary or War. 

1. T'ne record of trial and accompanying pa:pers in the case or 
Corporal James J. Moran (6122584), Base Headquarters and Fifth Air 
Base Squadron, G~ Air Force, Hamilton Field, California, together 
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with the holding thereon of the Board of Review, are transmitted 
herewith pursuant to Article of ~Var 5~, as amended by the act of 
August 20, 1937 (Pub. No. 325, 75th Cong.), for your action. 

2. The holding of the Board of Review finds that the record 
of trial is legally sufficient to support only so much of the sentence 
as involves forfeiture of two-thirds pay per month for six months. I 
do not concur in this holding, but, tor reasons hereinafter set forth, 
am of the opinion thi:,t the record of trial is legally sufficient, and 
I therefore reccmnnend that the action of the reviewing authority be 
confirmed. 

3. T'ne accused was tried on two specifications each under the 
96th Article of ~lar. 

Specification l: In tba.t Corporal James J. Iiioran, Base 
Heudq_us.rters and Fifth Air Base Sq_uadron, did, at 
H3IIlilton Field, California, on or about June 24, 
1937, wrongfully, willfully and lewdly touch the body 
of Melvia Ha.gain, a fer...a.le minor under the age of 
fourteen years, vdth the intent of arousing and 
appealing to the lust end passions of the said 
Corporal James J. Moran. 

Specification 2: In that Corporal Jarr.es J. !.!oran, Base 
Headq_uarters and Fifth Air Base Squadron, did, at 
Hamilton Field, California, on or about June 24, 
1937, wrongfully touch and fondle Melvia Ragain, a 
female minor, on the body w1 th his hand. 

The court found the accused not gullty of the first spec
ification, guilty of the second specific&tion and imposed a sentence 
of dishonorable discharge and total forfeitures. 

/ Under the ma.xin:n.m1 limits of punishment prescribed by Execu
tive order, a sentence in.:.1>osed upon a finding of guilty of a single 
offense, without evidence of previous convictions, may not include 
dishonorable discna.rge unless confinerr..ent for a period, in excess of 
six months is authorized. 

The only q_uestion in this case is ,mether the offense of 
which the accused v;as found guilty is one for which more than six 
months' confineEent is an authorized ~unishment. 

The Board of Review held that the offense of which the 
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accused was found guilty must be treated as amounting only to an 
assault and battery ,·,hich does not perrdt punishl:nent in excess of 
coni'inel!)3nt at hard labor for six months and forfeiture of two-thirds 
pay per month for a like period. 

3. Had th~ &ccused been tried on the second specification only 
the Board of Review holcls that a liberal construction of' the language 
thereof, in the light of the evidence, might conceivably justi~ a 
conclusion that by its finding of guilty the court intended to find 
that the touching and fondling of the child was lewd or lascivious 
or both, but that such a construction is not warranted in this case 
in view of the court's finding of not guilty as to specification one 
in which "willfully and lewdly touch" is specifically charged. 

4. Both specifications upon which the accused was tried are 
based upon the sarne occurrence. In the first specification it is 
charged that the accused' did "wrongfully, willfully end lewdly touch 
the body of .Melvia Ragain, a female minor under the age of fourteen 
years". In the second specification it is cl1arged that the accused 
did "~Tongfully touch and fondle l~lvia Haeain". The second specifica
tion includes an act not included in the first specification, nilll'.ely, 
fondle. If technical reasoning is neces8ary, to avoid the Board of 
Review's holding it may be said that t~e finding of not guilty as to 
the first specification which includes only the act of lewdly touching 
the.child cannot impute innocence of indecent and lascivious conduct in 
the fondling of the child. I do not, ho~~ver, rest nw conclusions alone 
on this technical construction of tha law. T'ne taking of indecent 
liberties with the person of·a fe~.ale child of tender years, is an 
act tba.t is so revoltiI1€ to the sensibilities of the .American people, 
that I co.nliot class such an offense e.s a shr:ple assault and battery. 
I am therefore of the opinion tba.t the liI::Jit of puni8hment authorized 
for assault and battery by Executive order should not be applied in 
this case to prevent the execution of the sentence as imposed by the 
court and approved by the convening authority. I therefore recomr.,.end 
that the Commanding General, Ninth Corps Area, be advised that the 
record is le~elly sufficient to sustain the sentence. 

3. This case is subrcl.tted to you fo~ your action under l.rticle 
50} as a.rr~nded by the act of Con3ress approved August :n, 1937. The 
pertinent provisions of the an~ndatory act provide that the functions 
prescribed in third and fifth paragraphs of .Article of \';ar 50} to be 
performed by the President may be :performed by the Secretary of ·.iar or 
Acting Secretary of War. 

6. There are inclosed herewith drafts of two actions identified 
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as "Draft A" and "Draft B". "Draft A" is in language appropriate 
to carry out the reco:rrmiendations 01· the Board of' Review. If this 
action is signed the accused will remain in the service and suffer 
only a forfeiture of two-thirds of his pay per month for six months. 
"Draft B" is in language e.ppro;,riate to carry out rcy recommendations 
which are in accord with the action of the court and of the Command
ing General, Ninth Cor:ps Area. If "Draft B" is signed the accused 
will oe dishonorably ciischa.rged the service and forfeit all :pay and 
allowances. 

' 
Alln/{~ 
Colonel, J.A.G.D., 

Actine: e Judge Advocate General. 

3 Incls. 
Record of trial. 
Drafts of two actions. 

Notes The Secretary of War concurred in the opinion of 
The Judge Advocate General - G.C.M.O. Z'74, 20 Nov. 1971. 

-7-



vol O Army JAG Bd. r.ev 

val B Army J~G Bd Uev,
TITLE 

BORROWER'S NAME EXT.DATE 




	COVER PAGE
	TITLE PAGE
	CONTENTS
	UNITED STATES vs.
	HOWARD E. ROSE
	ROY W. FISHER
	ANDREW F. O'DONNELL
	JOSEPH I. McMULLEN
	ROBERT R. IHM
	MICHAEL J. HAYES
	GUY D. BURROUGHS
	RALPH E. FLEISCHER
	ROBERT W. KING, JR., ABNER L. COXSEY
	FELIX N. PARSONS
	ALVIN W. NOTTAGE
	WILLIAM M. HOGE, JR.
	JORGE MINA
	ROBERT J. DWYER
	FLOYD B. KELLY
	WILLIAM A. ROSE, BEAR GILBERT
	LLOYD C. MICKEY
	IVAN S. CURTIS
	JOHN FAGAN
	LEON E. WILLIAMS
	FRANCIS T. McCANN
	FRED KOEHLER, WAYNE G. SKILLIN
	TROY SLONE
	TRUMAN F. TAYLOR, ERNEST W. LEE, ROBERT MORGAN
	FRANCIS G. SCHNEIDER
	KENNETH E. McADAMS, FRANKLIN S. TEDDER
	HARRY P. YOUNG
	RAYMOND FOSTER MAHOOD
	TUNIS BLAIR
	LUIS RAUL ESTEVES, JR.
	ROBERT E. DUNN
	, CHARLES J. SHARP
	WILLIAM H. THOMPSON
	DAVID J. WILSON
	HUGH W. PHILPOTT
	JAMES M. McKINNON
	WILLIAM C. LIZOTTE
	JOE M. NASH, JAMES R. MORRIS
	HERBERT S. FAY, CHESTER MORRIS
	VIRGIL S. EARP
	RICHARD C. LOWRY
	ERNEST J. GILBERT
	JAMES J. MORAN




