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IEFARI'MENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25., D. C. 

JAGN-cM .330.310 

UNITED ST.A.TES ) 9TH INFANTRY DIVIsroN 
) 

v. Trial by a.c.Y., convened at ~ Fort ntx, Nn Jersey, 2 J.pr.t.l 
Private CHESSO RUCKER., JR. 19.48. .Dishonorable discharge
(16250156)., Detachment 113., ~ and confinement for one (l) 
J.202<1 Area Service Unit., ) ;year. Ilsciplina:ey Barracks. 
Fort Du., New Jersey. ) 

HOLIIrNG by the BOARD OF REVIEW 
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined b;r the Board ot Review. 

2. The accused was tried upon the .t'ollowing Charge and Speci.t'i
cation 2 

CHARGE' Violation or the 58th Article of War. 

Specif'ication: In that Private Chesso Racker, Jr• ., other
wise known as Cbeaso Rucker, Detachment 1/J, 1262 Area 
Service Unit, Fort lli..x., Nn Jersey, then ot Company 
B, 101st Training Battalion., .5th Trajning Regiment, 
1262 Area Service Unit, Replacement Training Center., 
Fort DLx, New Jersey, did at Fort Dix, New Jersgy on 
or about 30 April 1947, desert the service o.t' the 
thited States, was apprehended by civil authorities 
at Anderson, South Carolina, and did remain absent 
in desert.ion until said civil authorities delivered 
hi.Dt to military -authorities of Greenville., J:rrq Air 
Base, Greenville, South Carolina on or about 2 Decem
ber 1947. 

Accused pleaded not guilt;y- to and was found guilt,- ot the Charge and 
its Specification. He was sentenced to be dishonorab~ discharged 
the serrlce, to for.feit all pay and allowances due or to become due, 
and to be confined at hard labor for one year. The re'Viewing authorit," . 
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approved the sentence, designated the Branch, United States Dis
ciplinary Barracks, Fort Hancock, New Jersey, as the place or con
finement and forwarded the record or trial !or action purSllant to 
Article or War 5o½• 

Ja. Evidence !or the prosecution. 

Extract copy of the morning report or Company B, l0lst Training 
Battalion., 5th Training Regiment,1262 ASU, RTC, Fort Dix, New Jersey, 
offered and received 1n evi.danca (R. 6; Pros. Ex. l) contained the fol
lolling entries: 

•M/R 30 April 47 

Rucker Chasso Jr RA. 16250156 Pvt 
Dy to AWOL 0600 

/s/ James A Abron Jr 
JAMES A ABIDN JR 
lst Lt Inf 

lf/R 8 May 47 

Rucker Chasso RA. 16250156 Pvt 
AWOL to sk LD Ypsilanti State Hosp 
Ypsilanti Mich eff 5 May 47 

/s/ James A .lbron Jr 
JAMES A ABRON JR 
lst Lt Inf" 

Prosecution's Exhibit 2, ottered and received in evi
dence (R. 6., 7), stipulated that accused was apprehended on 2 December 
1947 at Anderson, South Carolina. 

b. Evidence for the defense. 

Accused, having been advised or his rights as a witness, 
elected to remain silent. 

4. .lccused has been charged vdth and found guilty or desertion. 
The morniq; report entries disclose that on JO April 1947 accused went 
from duty to absent without leave. Five days later, 5 May 1947, be was 
rel!Oved trom the status of absent without leave to that of sick in line 
or duty- at Ypsilanti State Hospital, Ypsilanti, Michigan. Army Regula
tions (16012, AR 40-1025, 12 Dec. 1944) provide tor the responsibility 
and disposition or an Army patient, including his discharge from the 
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civilian hospital, and .for the manner in _which the patient will be 
carried on Army records. The record ot trial is silent as to the 
ultimate disposition of' this patient, hence we are canpelled to con
clude compliance with the Army Regulation cited was not obsened and, 
insofar as the official recorda were concerned, accused I s status was 
continued as sick in line ot duty in a civilian hospital.. In th$ 
exercise ot its statutory obligations the Board is bound by the 
principle that the legal sufficiency 0£ each record ot trial mui,1; 
rest solely upon the .facts disclosed in the record (CU 267032, Edwards. 
43 BR 333, 338; CM 210985, Bonner et al, 9 BR 3831 395). The stipula
tion reciting an apprehension of accused at Anderson, South Carolina, 
on 2 December 1947, while inconsistent with the last morning report 
entry, is ot no assistance in determining the issue here presented. 
Upon the record as it starxis the only offense proven against. the ac
cused is an absence without leave tor five days, tor which a maximum 
punishment of confinement at hard labor .for fifteen days and for
feiture of pa:r not to exceed 10 days may be imposed. 

S. For the reasons stated the Board of Review holds the record 
ot trial legaily sufficient to support only so much of the findings 
ot guilty of the Specification and the Charge as .finds accused guilty 
of absence without leave .for five days, in violation of Article of War 
61, and legally sutticient to support only so much of the sentence 
as provides tor confinement at hard labor tor fifteen days and for
feiture of ps:,y not to exceed ten days. 

Judge Advocate. 



JAGN CH 330310 1st Ind 

'1 IIAY 1941JAGO, Dept. of the Army, Washin['tcn 25, D •. C. 

TO: Comnanding Genernl, 9th Inf!:illtry Division, Fort Dix, N. J. 

1. In the crse of Priv:::.te Chesso Rucker, Jr. (16250156), Detach
ment 1/3, 1262d Area Service Unit, Fort Dix, New Jer~ey, I concur in the 
foregoing holc.ing by the BoES.rd of Review and for the reasons stEJted 
therein recor.u_.""lend. thd onJ.y so much of the finding::: of guilty of the 
Specification and the Charcc be a,proved ar finds that at the place 
dlegec'I, on or e.bout .30 April 1947, accused die abf:ent himself without 
leave Bnd did re!l".ein e.bscnt vrithout leave tmtil 5 1.'-ay 1947, in violr.tion 
of .Article of i'·ar 61, and the.t only so much of the sentence be approved 
~s irNolves confinement at h~.rd labor for fifteen .days and forfeiture of 
two-thircc: pay for a like period. Upon taking such action you vill have 
r:,uthoritJ, to order the execution of the' sentence. 

2. Then copies of the publii:hed orfler in this case are forwa.rded 
to this office they should be accompanied by the foregoing holding and 
this. indorsement. For convenience of reference and to fe.cilitate atte.ch
ine copies of the published order to the record in this ce.se, please · 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(C:\! 330310) .·. 

1 Incl HUBFJlT D. H 
R/T Brigadier Gener£1, United States Army 

Acting The Judge Advocate General 

4 
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DEPARTMENT OF TF..E A.RllY 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JACN-C:W: .3.30356 

UNITED STATES ) MacnrLL AIR FORCE BASE 
) 

v. ) Trial by G.C.M., convened at 
) YacDill Air Force Base, Florida, 

Private LAWRENCE E. STOCh."TON ) 9 April 1948. nLshonorable dis
(18291.329), Air Installations 
Squadron C, 307th Ai.rdrome 

) 
J. 

charge and confinement for three 
(.3) years. Disciplinary Barracks. 

Group. ) 

HOLDING by the BOARD OF REVI.ffi 
JOHNSON, ALF.RED and SPRI.KGSTON, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation or the 61st Article of war. 

Specification: In that Frivate Lawrence E Stockton, Air 
Installations Squadron c, 307th Ai.rdrome Group, then 
of :2d Utilities Squadron, 1st Combat A:irdrome Group 
(Provisional), did, without proper leave, absent him
self from his station at Maeni.11 Air Force Base, 
florida, from about 6 June 1947 to aoout 14 July 
1947. 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that Private Lawrence E Stockton, Air 
Installations Squadron c, 307th Airdrome Group, then 
of 2d Utilities Squadron, 1st Conbat Aird.rome Group 
(Provisional), having been duly placed in confine!"" 
ment in the Psycl_lopathic Ward, Station Hospital, Red 
River Arsenal, Texarkana, Texas, on or about 15 July 
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1947, did, at Red River Arsenal, on or about 16 July 
1947, escape .from said confinement before he was set 
at liberty- by proper authority. 

CHARGE III: Violation of the 58th Article of War. 

Specification: In that Frivate Lawrence E Stockton, Air 
Installations Squadron c, 307th Airdrome Group, then 
or 2d Utilities Squadron, 1st Combat Airdrome Group 
(Provisional), did, at Red River Arsenal, Texarkana, 
Texas, on or about 16 July 1947, desert the service of 
the United States and did remain absent in desertion 
until he was apprehended at Barksdale field, Louisiana, 
on or about 24 October 1947. 

Accused pleaded to Charge I and its Specification, guilty; to Charge II 
and its Specification, not guilty; to the ·specification of Charge III, 
guilty, except the 190rds "desert the service of the United States" and 
•in desertion," substituting therefor, respectively, the words •absent 
himself without proper leave" and "without leave," of the excepted ll'Ord.8, 
not guilty, of the substituted words, guilty; and to Charge llI not guilty 
but guilty of a violation of the 61st Article of War. He was round 
guilty of all Charges and Specifications and was sentenced to be dis
honorably discharged the service, to forfeit all pay and allowances due 
or to become due, and to be confined at hard labor for three years. The 
reviewing authority approved the sentence, designated The Area Service 
Unit 3441, Branch United States Il1.sciplinary Barracks, Camp Gordon, Georgia, 
as the place of confinement and forwarded the record of trial for action 
un(ier Article of War so½. 

3. The record of trial is legally sufficient to support the findings 
of guilty. The only question to be considered here is whether the re
cord et trial is legally sufficient to support tha sentence. The record 
establishes that the desertion alleged in the Specification of Charge III 
..-as concurrent •ith and had its inception in tha escape from confinement 
alleged in the Specification of Charge IT. The two offenses were but 
different aspects of the same act. Where a sentence is imposed with 
reference to t110 or more offenses constituting but different aspects 
of the same act or omission, so much thereof as exceeds the maximum 
authorized penalty for the most serious aspect of tha act or omission 
is illegal (CY .325224, !!!:mi (1947); CM 31.3544, Carson, 63 BR 150, 5 Bull 
JMJ 202). 

The maximum punishment for tha offense of desertion as al-
leged and proven is dishonorable discharge, total forfeitures, and con
finement at hard labor for t1IO and one-half years (par. 104£., liiCll., 1928). 
The maximum authorized punishment for the offense of escape tran con
:t:inEment as alleged and proven is dishonorable discharge, total forfeitures, 
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and confinement at hard labor tor one year (par. 104st, lOI, 1928). 
In this case the desertion is the more important aspect of the act 
since it carries the heavier penalty. 

4. The authorized maximum sentence to continement, without 
substitution, tor an absence without leave tor thirty-eight days, 
the offense of which accused was found guilty under the Specification 
ot Charge I, is three months and twenty-four days (par. l04st, llCM, 
1928). Therefore, the max:hmnn sentence that may be imposed against 
accused for all the offenses of which he was found guilty is dishonorable 
discharge, forfeiture of all pay and allowances due or to become due and 
confinement at hard labor for two years, nine months and twenty-four days. 

5. For the reasons stated the Board of Review holds the record 
of tr+al legally sufficient to support the findings of guilty but le
gally sufficient to support only so much of the sentence as involves 
dishonorable discharge, forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor for two years, nine months 
and twenty-four days. 

Judge ~ocate. 

Judge Advocate. 

3 



(8) 

JAGN-Cll .330.356 1st Ind 
JAGO, Dept. of the Arury, Washington 25, D. c. 
TO: Commanding General, MacDill Air Force Base., Tampa 8 Fl.orida. 

l. In the c_ase of Private Lawrence E. Stockton (18291.329), Air 
Installations Squadron c, 307th Airdrome Group, I concur in_ the fore
going holding by the Board of Review and reconu:nend that only so much 
of the sentence be approved as involves dishonorable discharge, for
feiture of all pay and allowances cbe or to become due, and confine
ment at hard labor for two years, nine months and twenty-four days. 
Upon taking such action you will have authority to order the execu
tion of the sentence. 

2. It 1B noted that in your action you have designated as the 
place of confinement, •The Area Service Unit .3441, Branch, United States 
Disciplinary Barracks, Camp Gordon, Georgia." The Office of The Adjutant 
General, Correction Branch, actiises that the Yords "The Area Service Unit 
.3441" as so used should be omitted in such designation. It is recom
mended that appropriate corrective action be taken in your correcti-Ye 
action prior to publication of the General Court-Martial Orders. 

,3. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in .brackets at the end of the pub-
11 shed order, as follows: 

(CM .3.30356). 

1 Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge idvocate General 



DEPAHTLIENT OF THE ARl.::Y 
In the Office of The Judee ).dvocate General c,> 

~'iashinston 25, D.C. 

JAGH CH 330388 31 AUGUSt 1948 

U N I T E D S T A T E S ) EIGHTH A..ll,lY 
) 

v. ) Trial by G.C.M., convened at 
) APO 343, 25 llarch, 1 April 1948. 

Private JOHN a. LISTON, RA ) Dishonorable discharge (suspended) 
18305666, Company 11 1..11 , 519th ) and confinement for two (2) years. 
Hilitary Police Battalion, APO ) The United States Disciplinary 
503. ) Barracks, Fort Leavem-rorth, Kansas, 

OPDJICH of the BOA..c"ID OF REVI8't{ 
HarTENSTEIN, UOLFE, and LYNCH, Jud~e Advocates 

1. The record of trial in the case.of the soldier named above 
has been examined in the Office of ~he Judge Advocate General and 
there found legally insufficient to support the findings of ~ilty 
and the sentence. The record has now been examined by The Board of 
Review and the Board submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 84th Article of i7ar. 

Specification: In that Private John M Liston, Company A 519th 
Military Police Battalion, APO 503, did, at Camp McGill 
(Nagai) Honshu, Japan, on or about 30 December 1947, wronr;
fully dispose of, by ~iving to Satoru Mitsuhashi, one (1) 
Pistol of the value of about ~~38.00, issued for use in the 
Hilitary Service of the United States. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Private John M Liston, Company A., 519th 
1li.litary Police Battalion, APO 503, did, at Yokohama, Honshu, 
Japan, on or about 31 December 1947, in an affidavit, make 
under oath, a statement in substance as follows: 11 I had 
nothing to do with the loss of a .45 Calibre pistol from 
Company A Guard House, and I don't know vrhere it is or what 
happened to it", which statement he did not then believe to 
be true. 
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The accused pleaded not guilty to, and was found euilty of, both 
Charges and the Specification under each. He vras sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor at such place 
as the reviewing authority may direct for two years. The reviewing 
authority approved the sentence and ordered it duly ex~cuted, but 
suspended the execution of that portion thereof adjudging dishonorable 
discharo-e until the soldier's release from confinement, and designated 
The United States Jisciplinary Barracks, Fort Leavernvorth, Kansas, or 
elsewhere as the Secretary of the Arrrry may direct as the place of 
confinement. The result of trial was promulgated by General Court-
1:a.rtial Orders No. 54, Headquarters, Eighth Arrrry, APO 343, dated 20 
April 1948. 

3. Evidence for the prosecution. 

On 22 December 1947 Private rTilkinson, a member of the 519th 
Military Police battalion guard, was issued a .45 calibre automatic 
pistol, :Model 1911A, Serial Number 1803962, and about 2230 hours the 
same clay someone took the pistol from his bed (R 8,10,12; Pros Ex 2a). 
On 30 D8cember 1947, the accused and three other soldiers visited a 
Japanese national, Satoru hlitsuhashi, at a ration breakdown warehouse 
located at Camp McGill. Mitsuhashi was employed by the Kashimagumi 
Company which in turn was employed by the occupation forces. Accused 
gave a pistol to one of his soldier companions who could speak Japanese. 
The Japanese speakinc soldier then cave the pistol to Satoru. Satoru 
[;ave the pistol back to the Japanese speakint soldier because it .-ras 
loaded. Satoru testified that the Japanese speaking soldier unloaded 
the pistol•.iuiother witness testified that the pistol was unloaded 
by accused and that he handed it back to Satoru. The Japanese speakine 
soldier sail to Satoru ~n Japanese: 

11 I want you to keep this pistol for me until next day or 
following day and I will be back to pick this up. 11 (Underscoring 
sup~lied). -

Satoru also testified that: 

"They forced me to keep it overnio-ht for them.*** Thev 
said to me that I will be back tomorro.;'.; afternoon or forenoon· 
to pick this up so I want yon to keep it until noon. * * * S:ime 
I refused to take it, I refused several times and even I waved 
my hand and motioned that I didn 1t.want to take it but they left 
this pistol with me and I think they forced me to receive this 
pistol," 

Satoru testified that the accused did not ask him to take care of the 
pistol for hin1 but that the Japanese speaking soldier asked him to keep 
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it for the accused (R 27,28,29,37,38). Approximately two hours later 
the Provost I'.arshal of the First Cavalry Brir:~ade, stationed at Ca.mp 
llcGill, acting on a re1)ort that a Ja_r:ianese had been ~iven a .4.5 pistol 
to 11 rlispose of 11 , found the weapon in the possession of Satoru (R 1.5,16). 
This pistol Yias found to be the one stolen from Private :lilkinson on 
22 necer.iber 1.947 (R 11, Pros Ex 2a). The value of this Pistol was :)38.00 
(~ 41). - -

On 31 December 1947, after bei.~g advised as to his rights under the 
24th .'l.rticle of :Iar, the accused r,ia.de the following statement in affidavit 
form: 1\I had nothine; to do ,rith the- loss of a .4.5 calibre pistol from 
Company A. Guard House, and I don't kno1·, where it is or what happened 
to Lt. 11 Lieutenant Stone, Headquarters, Yokohama Provost 11'.:arshal Office, 
APO 503, testified that he administered the oath and subscribed his name 
to the affidavit as Summary Court Officer, in the presence of R.H. 
Lorenz, Special Agent, CID (R 20,22,23,24; Pros Ex 4). 

4. Evidence for the defense. 

After beine advised of his rights by both the court and counsel, 
the accused elected to remain silent (R 41). 

,5. The evidence thus shovrs that on JO December 1947 at a v;arehouse 
located at Cainp 1:cGill, Japan, accused- who was then in possession of 
the pistol described in the Specification of Charge I, handed it to a 
com?anion, a Japanese speakine; soldier, who in turn handed it to Satoru 
Eitsuhashi, a Japanese National. At the time, Mitsuhashi nas instructed 
to keep the pistol until accused should pick it up the followine day. 
It was stipulated that the value of the pistol was $J8.00. Viewine; the 
evidence in the light most favorable to accused, accused entrusted for 
safekeeping to a national of a defeated enemy nation a pistol issued ' 
for use in the military service, of the value alleeed•. 

The Specification of Charge I alleges that accused wrone;fully 
disposed of by giving to Satoru Mitsuhashi a pistol issued for use in 
the military service of the United States. Inc onnection ,·,ith the plead
ing and proof pertaining thereto, two questions arise. On the facts as 
shovm by the evidence, has the offense of wrone;ful disposition been com
mitted and if this be answered in the affirmative has the offense been 
properly alleged? 

Any act by a person in possession or custody of property which 
divests that person of his custody or possession would in principle be 
a disposition of the property. This rule, however, is not without exception 
(Reynolds v. State, 73 Ala 3; CH 324352, Gaddis, 73 BR 181,187-189). We 
believe, in principle, that the entrusting of property to another for 
safekeeping is a disposition of the property so entrusted. "ile do not 
believe, however, that every entrustr!lent or bailing of governr:ient property 
for the purpose of safekeeping is a wronzful disposition of the property 
involved. Otherwise we would in effect be holdine; that the checking of 

3 



(J.a) 

lu0gaee containing items of issue property in a railroad station or 
other kindred acts would be a wrongful disposition of the property 
involved. Circumstances, such as are shown in the instant case, are, 
on the other hand, permissive of the findi.ne of the contrary conclusion 
by the court before which the issue is tried. Thus it is shovm that 
at a United States Army encampment located in a defeated enemy country 
accused entrusted an item of issue property to a national of that 
country, whose authority, if any:, to receive the property was not shown. 
In view of the place of the transaction, necessity could not be pleaded 
as a defense for the act of entrusting the pistol to a Japanese National. 
It must be presumed that at a military encampment there would be proper 
repositories for the safekeeping of goverrunent property. Indeed, the 
failure of accused to seek such a repository is an indication that his 
purpose with reference to his ulti.'ll.a.te disposition of the pistol was not 
in the interest of the government. Accused's act in entrusting the 
pistol to the Japanese National, under the circumstances shown by the 
record of trial, vras such as to render proper the determination by the 
court that a wrongful disposition was ~ommitted. 

:ie likewise conclude that the manner of disposition, as shown by 
the record, was properly pleaded in the Specification of Charge I. It 
is alleged that the wrongful disposition was accomplished 11 by giving 
to Satoru Mitsuhashi. 11 The verb "to give" has not become a word of 
art and may not be construed solely as 11 to make· a gift. 11 Thus it has 
been held that under an indictment for giving spiritous liquors to a 
minor and the evidence showed a furnishing of or supplying theliquor, 
the act proven was sufficiently alleged in the indictment (Com v. Davis, 
75 Ky (12 Bush) 240). The word "give" sufficiently distineuishes ~ 
factual situation of this case from other factual situations representa
tive of other types of wrongful disposition, i.e., wrongful disposition 
by pledee, abandonment, destruction,.etc. "To give" has been defined 
as "To deliver or transfer (to another something that is taken by him); 
***To commit, intrust; as to give a letter to a postman.***'' 
(~'Tebster I s New International Die!tionary, Second Edition, unabridged). 
While various shades of meaning are attached to the word 11 give11 where 
the word is used to show a disposition of property, one concomitant 
seems to be a relinquishment of custody or possession of the property 
b;y one person to another. This is the situation found in the record and 
hence it vras correctly alleged in the Specification of Charge I. Vie are 
of the opinion that the findings of guilty of the Specification of Charge 
I and of Charge I are sustained by the record of trial. 

6. Specification of Charge II, 

The necessary elements of proof to establish false swearine as 
alleeed in this Specification are: 

I 

"(a) That accused was sworn in a proceeding or ma.de an 
oath to an affidavit; 
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(b) that such oath was administered by a person having 
authority to do so; 

(c) that the testimony eiven or the matter in the affidavit 
was false, as alleEed; and 

(d) the facts and circumstancBs indicatinG that such false 
testimony or affidavit was willfully and corruptly c;iven 
or made. 11 (Par 152~, l.:Cll 1928, p,191, False Swearing). 

From the evidence in the case it is readily ascertainable that the 
prosecution wholly failed to prove that the 11 matter in the affidavit" 
was false as alleged, or the facts and circumstances indicatin~ that 
the sworn statement was willfully and corruptly made. 

The prosecution merely proved that on 22 December 1947 a .45 calibre 
pistol was taken from the bed of Private Wilkinson and that on 30 December 
1947 this pistol was in the possession of the accused. The record of trial 
is silent as to when this pistol came into accused's possession and it is 
likewise silent as to the circwnstances surrounding his acqtdsition of 
the weapon. Dnring the ei;:;ht days 1:>etween 22 December 1947 and 30 
December 1947 it was possible for the pistol to have changed hands 
many times. 

There is nothing in the record of trial to shc,w that the accused 
knew that a pistol was missing from Company A Guard House. Further, 
the evidence fails to show that the accused knew that the pistol which 
was in his possession on 30 December 1947 was the one which vras missing 

, from the Guard House on 22 December 1947. 

There is, therefore, a total lack of evidence in the record of 
trial to shmv (1) that the statement made by accused was in fact false, 
and (2) that the accused knew that the statement nas false. 

It is well established law that where the only competent evidence 
is circumstantial it must, in order to support conviction, be of such 
a nature as to exclude every reasonable hypothesis except that of 
accused's euilt (Cl! 32331.i.9, Henry, 72 B.B. 213; CH 317430, Veronko (1947); 
CM 260828, Parker, 40 BR 34; CLI 238485, Rideau, 24 BR 272). A conviction 
cannot be sustained on suspicion, surmise, or conjecture (C1,[ 323349,~' upra; Chl 317430, .Veronko, supra; CM 274812, Tracy, 47 R.B. 330J 
~9843, Eger). 

7. For the foregoing reasons the Board of.Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty of Charge I and its Specification, legally insufficient to 

5 



(14) 

support the findinGs of cuilty of Charee II end its Specification and 
ler,ally sufficient to support only so much of the sentence as provides 
for dishonorable discharee, total forfeitures and confinement at hard 
labor for one year. 

_ (~l"l2«:tlt;,; , Judee P.dvocate 

e.{J~ , Judge Advocate 

~ 
~ b-y-:'1:::l , Jude~ Advocate 
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"t. . ,
,"\)' 1 .., _, 

JAGH CM 330388 1st Ind 

JAGO., Department of the Army., Washington 25, D.C. 

TO: The Secretary o! the A:rrrv'· 

l. Herewith transmitted for your action under Article or War 
5o½, as amended by the act of 20 .lugust 1937 (50 Stat 724; 10 uro 
1522)., is the record of trial in the ca$8 or Private John Jl. Liston., 
RA 18305666., Company "A"., 519th Military Police Battalion., J.PO 50J. 

2. The Board o! Review is or the opinion that the record of 
trial is legally sufficient to support the findings of guilty of 
Charge I and its Specification., legally- insufficient to support the 
findings of guilty of Charge II and its Specification and legally 
sufficient to support only- so Jllllch of the sentence as provides for 
dishonorable discharge., forfeiture of all pay and allowances due or 
to become due., and confinement at hard labor for one year. I concur 
in the opinion of the Board of Review and reconmend that the finding• 
of guilty of Charge II and its Specification., and that so much of the 
sentence pertaining to confinement as is in excess of confinement at 
bard labor for one year be vacated; and that all rights., privileges 
and property of which the accused has been o.eprived by virtue of that 
portion of the findings and sentence so vacated be restored. 

J. Inclosed is a form of action designed to carry into effect 
the above recommen:iations., should such action meet with your approval. 

~~ 
2 Incls THOMA.SH. GREEN . 

l Record of trial Major General 
2 Form of action The Judge Advocate General 

http:THOMA.SH




DEPA.RTMEIIT OF THE A.'™Y )l7)
In the Office of The Judge Advocate General 

Washington 25, D.C. 

30 JUN ·1949 · 
JAGH CM 330403 

UNITED STATES ) HFADQUARTERS, THIRTEENTH AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) Clark Field Air Base, .APO 719,

Technical Sergeant JEWELL N. 1 4 March 1948. Dishonorable 
CF.Arn, AF 36355197, 1129th ) discharge (suspended), and con
Military Police Company ) finement for three (3) years. 
(Aviation), APO 74. ) The United States Disciplinary 

) Barracks, Camp Cooke, California. 

OPINION of. the BOARD OF REVIE.7 
HarTENSTEIN, LDK;H and BRACK, Judge .Advocates 

1. The record of trial in the case of the soldier named above has 
been examined in the Office of The ·Judge Advocate General and there found 
legally insufficient to support the findings of guilty and the sentence 
in part. The record has now been examined by the Board of Review and 
the Board. submits this, its opinion, to The Judge Advoc~te General. 

2. · The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 93rd A:rticle of War. 

Specification: In that Technical Sergeant Jewell M. Crain, 
1129th Military Police Company (Aviation) .il'0-74, did, 
at Jingeles., Pampanga., on or about 23 January 1948, with 
intent to do him bodily harm., committ an assault upon 
1st Lieutenant Donald C. Long Junior; by kicking him 
on and about the head with a dangerous weapon., to wit: 
His shoes. 

The accused pleaded not guilty to., and was found guilty of the Charge and 
its Specification. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due and to 
be confined at hard labor at such place as the reviewing authority may 
direct for three years. The reviewing authority approved the sentence 
and ordered it executed., but suspended the execution of that portion 
thereof adjudging dishonorable discharge until the soldier's release from 
confinement., and designated The United States Disciplinary Barracks., 
Camp Cooke, California., or elsewhere as the Secretary of the Army may · 
direct, as the place of confinement. The result of trial was published 
by General Court-Martial Orders No.· 12., Headquarters, Thirteenth Air 
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Force, Clark A.ir Force Base, .!PO 71?, dated 2 April 1948. 

3. In the opinion of the Board of Review, the record of trial is 
legally sufficient to support only so much of the findings as find the 
accused guilty of assault with intent to do bodily harm. The only matter 
requiring discussion concerns the sufficiency of the evidence to support 
that part of the findings as finds that the assault in q_uestion was com
mitted "with a dangerous weapon, to wit: His shoes.", and as concerns 
the legality of the sentence. 

4. Evidence for the prosecution. 

First Lieutenant Donald C. Long, the alleged victim, testified in 
pertinent part, that at about 9:30 p.m. of the night in question, he 
was in the Star Bar at Angeles (Pampanga, Philippine Islands). He was 
sitting alone at a table drinking a can of beer and eating a sandwich 
when the accused, (a member of the military police, but on this occasion 
not wearing an lfP brassard) came up to his table and said, "Lieutenant, 
you are out of place in here." Witness replied, "I don't think s0. 11 

Accused said, 11 You are an officer. Officers don't come in here. 11 17itness 
then inquired where officers went and the accused said, "Come With me out 
in the alley and I will show you." He followed accused outside through 
the rear door. 1':hen they were a few steps past the door I accused turned 
and swung at the witness striking him on the nose. The next thing he 
remembered was that he 11vroke up11 on the ground and the accused was kicking 
him in the face. ,ihen asked 

"Q. How many blows, to your recollection, did he strike vdth 
his foot? 11 , he replied, 

11A. To my recollection I only felt two With his feet. 11 

Concerning his injuries, he testified,"*** I had two scrapes on the 
forehead above each eye; the left side of my face vras scraped; my nose 
was fractured and my teeth chipped. Also, I had cuts on the inside of 
my mouth." He also had two bruises, black and blue marks, on his body -
one on the left side of the chest and one on his right shoulder. He did 
not strike any blows at the accused at any time, that he showed no tenper 
and that the assault was "absolutely unprovoked." (R 6-9). 

Technical Sergeant Melville C. Morse testified, in pertinent part, 
that he was in the Star Bar when the accused spoke to Lieutenant Long 
at the latter's table. Shortly after Long and accused :walked out of the 
bar, he followed them. t'hen he got outside the rear door of the bar, 
he saw Long lyine on the ground and the accused kicking him in the face. 
In this connection he testified as follovrs: 

"Q. Hem many blows did you see the accused strike that time? 
A. Twice, sir. 
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Q. i'lith what did he strike? 
A. I would say the first time Yrith both feet and the :.econd 

time with the right foot. 11 (R 16) 
(The witness demonstrated the kicks, which, for the record 

11were described by the la:,.- member a.s -,:- -;:- ..:.- by jumpinG up 
with both feet and then by kicking with the right foot. 11 

(R 18).) 

.fuen asked: 

"Q• TI'hat part of the body did Sergeant Grain's Ca,ccuseif' feet 
land when he jumped on Lieutenant Long with both feet?" 
he replied 

11 A. In the face, sir. 11 (R 23). 

Private Samuel Garcia testified, in pertinent part, that on the 
night in question he was in the Star Bar and when he heard accused 
call to Lieutenant Long, "Come out, Lieutenant, I am alone.", he 
follov1ed them out of the bar and saw the accused kick Lone in the face 
once. rhe Lieutenant was lying on the eround and offered no resistance 
(R 25-28). 

Mr. Ricardo Gomez, a civilian, testified that he saw the accused 
walk out of the Star Bar and later on a Lieutenant walked out. There 
was no argument at all. The accused began to hit the officer two time~ 
in the face. \'.'hen the Lieutenant was knocked down, Sergeant Crain began 
to step over his face and kick the Lieutenant several times (R 33). 

First Lieutenant H. V. Jordan, a medical officer, testified that at 
about 2300 hours, 23 January 1948, Lieutenant Long was brought in to the 
20th Station Hospital by ambulance and he treated Long for face injuries. 

'Long's injuries were confined mostly to his face. He had a large, swollen, 
bleeding nose which was "probably" fractured and contusions and abrasions 
on his forehead and face. His lips were swollen and there were teeth 
marks on his lo;ver lip. The injuries were of a type which could be caused 
by a fist or by falling do;m (R 30-32). 

?· Evidence for the defense. 

Sergeant Albert L. Hutto testified that he was the first man to get 
outside the bar door. He saw someone lying on the ground. Accused stepped 
over the man and ran down the alley (R 42). 

Mr. Jess lV. Claflin was standing near the Star Bar and saw accused 
come out, followed by another man. , Accused turned around and the other 
man swung at accused. Accused then "was throwing blows one way and the 
other for a few moments" and the other man fell dovm. Accused then 
started toward the rear of the Star Bar and then went "down the alley 
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in a hurry taking off." He did not see accused kick Long and was sure 
accused did not kick him (R 47). The man struck at accused first, but 
Claflin was not sure if the blow hit accused or not (R 44-47). · 

Sergeant Floyd L. Setzer, 1129th Military Police Company was a 
traffic sergeant on duty in Angeles. 1:hen he arrived at the scene of 
the incident, he found Lieutenant Long lying on the ground &eding. He 
telephoned for an ambulance. He believes Long was unconscious. Sergeant 
Setzer first saw accused in the alley, but after he telephoned for an 
ambulance, he saw that accused had come back to the bar and was standing 
near Long. Setzer observed that the lieutenant's nose ;;as cut and was 
bleeding. At first glance Long appeared as though he was seriously 
injured, but, on looking closer, Setzer decided he was not and testified 
that he "certainly wouldn't" say the Lieutenant had been seriously injured 
(R 50). 

6. The accused was charged and convicted of committing an assault 
upon Lieutenant Long, with intent to do bodily harm, 11 by kicking him on 
and about the head with a dangerous weapon to wit: His shoes. 11 

The evidence shovrs conclusively that the accused assaulted Lieutenant 
Long by striking him on the nose with his fist and by kicking him twice 
in the face with his feet. However, the amount of force used by the 
accused in each kick was not shown or proven. Under these circumstances 
it becomes necessary to inquire whether, in legal contemplation, the 
manner in which accused employed his feet in the assault warrants the 
c.onclusion that the assault was committed with a dangerous weapon, i.e., 
with 11His shoes. 11 

A daneerous weapon, instrument or thine is defined as one which is 
"likely to produce death or great bodily harm" (MCM, 1928, par 149m) 'Any . 
weapon, which, when used ,in the ordinary and usual manner contemplated by , 
its design or construction, is likely to produce death or great bodily 
harm is, per se, a dangerous weapon. Thus, if a loaded fireann is used 
as a firearm in making an assault, the assault is coi:rrl'itted with a 
dangerous weapon, regardless of the result of the assault. But a large 
number of things may be used as weapons, which are not dangerous per se. 
If their ordinary and customary use would not be likely to inflict death 
or great bodily harm then they cannot be said to be dangerous weapons. 
If such things are alleged to have been used as a dangerous weapon, it 
is necessar.r to prove that the particular instrument was used in a manner 
likely to produce death or great bodily harm. 

In CM 236547, Killian, 23 BR 51 at p.53, where the alleged instru
ment used was.a chair, the Board of Review stated: 

11 The intent to do great bodily harm may be inferred from 
the nature of the weapon or the nanner in which the weapon or 
other thing is used or from the seriousness of -the.resulting 
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injury. If the assailant uses a knife, a loaded firearm, or 
some other weapon dangerous per se, in such a manner as to show 
an intent to injure another, the inference is clear that he 
intends great bodily harm with a dangerous weapon. The serious
ness of the resulting injury is not a determining factor.*** 
Even·in such a case there must be shown at least an attempt to 
actually harm the intended victim with the weapon employed. 
* * * Yihere, however, something other than a dangerous weapon 
per se is used, then it must be shown that the object used was 
used""'In such a manner as to be a dangerous weapon. This is 
best shown by the seriousness of the injury. 11 (Underscoring 
supplied) 

Ordinarily an assault by kicking with feet encased in ordinary 
shoes cannot be classed as. an assault with a dangerous weapon~ se, 
nor indeed as an assault with intent to do bodily harm since itaoes not 
necessarily follow that death or great bodily harm is normally a natural 
consequence of such an assault. Very few cases have been found involving 
the use of shoes as assault weapons. However, it has been held that 
ordinary shoes are not deadly weapons vd.thin the meaning of the law or 
aggravated assault (Warren v. State (Ark),114 SW 705 (1908); Wilson v. 
State (Ark), -258 SW 972 (1924); 33 ALR 1186 (Annot.)). "Deadly" is 
not, of course, exactly synonymous with 11 dangerous11 • Witb respect to 
shoes being "dangerous weapons, 11 the better rule is expressed in the 
following excerpt from the case of Smith v. State (Oklahoma), 159 Pacific 
2d 279, at page 281: - -

11Under the law, a pair of shoes such as worn by the 
defendant are not a dangerous weapon per se. There can be 
no question but that by their manner of use they might under 
certain circumstances become dangerous weapons; as for instance, 
where the evidence revealed that the were used to stomp one 
to death or to inflict great bodily injurz. 11 Underscoring 
supplied). 

In the instant case there was no evidence as to the type of shoes 
accused was wearing or that he was in fact wearing shoes. Apparently 
he was in uniform, since the witnesses, who had not previously known 
accused, identified him as a technical sergeant•. While it may be 
assumed that he wore some kind of shoes, the type of his footwear can
not be inferred from the evidence especially where the particular kind 
of shoes alleged as dangerous weapons is an essential element of proof. 

The injuries suffered by the victim in this case merely consisted 
of contusions and abrasions. The most serious injury sustained was a 
bloody and possibly a fractured nose. It is indicated that Long was 
first struck a blow to the nose delivered by accused's fist. Apparently 
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this blOW' was sufficiently severe to knock the victim down and render 
him insensible for some moments. All the injuries were., in the opinion 
of the medical officer., such as might have been caused by the blow of 
a fist or by the fall to the ground. Thus., it does not appear that the 
injuries were directly attributed to accused's use of his shoes or that 
the injuries were of such a serious nature as to give rise to the 
presumption that they were caused by "a dangerous weapon" within the 
meaning of that term as defined., supra. 

There is., therefore., no evidence that the shoes., in themselves., 
were particularly dangerous., or that sufficient force was used that 
could produce great bodily harm. There is no evidence that any bodily 
harm., greater than that which could be caused by the blow of a bare 
fist., was inflicted. A bare fist is not a dangerous weapon (CM 238970., 
Hendley., 25 BR 4). The extent of the injuries shown by the evidence., 
coupled with the fact that some of them were apparently inflicted after 
the victim was knocked down and lay helpless on the ground., is sufficient 
from which the court could infer that the accused entertained an intent 
to inflict bodily harm upon his victim. But it is clear that where., 
as in this case., the only proof that the alleged instrument was dangerous 
depends upon an inference from the nature of the injuries inflicted., · 
those injuries must be of such magnitude as would support no other theory 
but that they were inflicted by a dangerous weapon., instrument or other 
thing. nothing less would support such an inference so as to permit a 
finding of guilty beyond a reasonable doubt (MCM., 1928., par 78., p.63). 

"* * * If any part of a finding of guilty rests on an 
inference of fact., it is the duty of the Board of Review to 
determine whether there is in the evidence a reasonable 
basis for that inference** ,-:-.n (CM 212505., Tipton, 10 BR 244). 

In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty of assault with intent to do 
bodily harm., but is not sufficient to support the findings of guilty of 
the additional allegation that such assault was committed with a dangerous 
weapon. 

7. The maximum punishment authorized for an assault with intent 
to do bodily harm is dishonorable discharge., forfeiture of all pay and 
allo..,.:ances due or to become due and confinement at hard labor for one 
year (J.I:M., 1928., par 104£, Table of Maximum Punishments). . 

8, For the foregoing reasons the Board of Review is of the opinion 
that t.he record of trial is legally sufficient to support only so much 
of the findings of guilty as involve a finding that accused did., at the 
time ani place alleged., commit an assault upon the person alleged with 
intent to do bodily harm., and legally sufficient to support only so 
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much of the sentence as provides £or dishonorable discharge, forfeiture 
of all pay and allowances due or to become due, and confinement at hard 
labor for one year. 

On tea9i , Judge Advocate 

OA).~, ... nl , Judge Advocate _ _,, ~- .....-----.............. ....r""'·--·-

rd,,,. ,.A., Judge Advocate ~ 
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JAGH CM 33Q403 1st Ind 

JAGO, Department of the Army, :lashington 25, D.C. 

TO: The Secretary of the Army. 

1. Herewith transmitted for your action under Article of War 
50-}, as amended by the act of 20 August 1937 (50 Stat. 724; 10 USC 
1522), is the record of trial in the case of Technical Sergeant Jewell 
N. Crain, AF 36355197, 1129th Military Police Company (Aviation), APO 
74. . 

2. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support only so much of the findings of guilty 
as involve a finding that accused did, at the time and place alleged, 
collllllit an assault upon the person alleged with intent to do bodily harm, 
and legally sufficient to support only so much of the sentence as pro
vides for dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for one year. I 
concur in that opinion and for the reasons stated therein recommend 
that so much of the findings of guilty of the Specification of the 
Charge, as involves findings of guilty of the words "with a dangerous 
weapon, to wit: His shoes." be vacated; that so nnich of the sentence 
as is in excess of dishonorable discharge, forfeiture of all pay and 
allowances due or to become due and confinement at hard labor for one 
year be vacated; and that all rights, privileges and property of which 
he has been dq:,rived by virtue of that portion of the findings and that 
portion of the sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into effect the 
ab~ye recommendation, should such action.meet with your approval. 

2 Incls THOMAS H. GREEN 
1 Record of trial Major General 
2 Form of action The Judge ~dvocate General 

( GCMO 134, 13 Ju1y 1948). 
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IEPARI'MmT OF THE ARMY 
In the Office o:t The Judge Advocate General 

Washington 25, D. C. 

JAGN-CM 330405 

UNITED STATES ) Ma.emu. AIR FORCE BASE 
) 

v. 

Private HILTON S. SNELLINGS 
(13238942), 7th Geodetic 

) 
) 
) 
) 

Trial by o.c.M • ., convened at 
Tampa, Florida., 19 March 19/48. 
Ilishonorable discharge and con
finement :tor nine (9) months 

Control Squadron, 55th Recon ) and fi.tteen (15) days. Dls
naissance Group (Very Long ) ciplinary Barracks. 
Range) Mapping. ) 

HOLDING by the OOARD OF REVIEW 
JOIDlSON, ALFRED and SPRINGSTON, Judge Advocates . 

1. The record of trial in the case ot the soldier named above 
has been examined by the Board ot Heviaw. 

2. The accused was tried upon the following Charges and Spec:1.
fications: 

CHARGE I: Violation of the 96th Article ot War. 
(Disapproved by Reviewing J.utmrity). 

Spec11"1.cation: (Disapproved by Reviewing Authority-). 

CHARGE II: Violation of the 93rd Article of War. 
(Dlsapproved by Reviewing Authority). 

Specification l: (Disapproved by Renewing Authority). 

Specification 2: (Disapproved by- Reviewing Authority). 

F.rRST ADDrTIONAL CHARGE: Violation of the 65th Article ot War. 

Specification: In that Prlvate Hilton Scott Snellings., 7th 
Geodetic Control Squadron., 55th Reconnaissance Group 
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(Vary Long Ra~a) Mapping, JiacDill :Field, norida, 
having recaived a laful order from Master Sergeant 
Wendell James McMillan, Squadron "B", 307th Air-
drome Group MacDill Field., F1orida, a noncommissioned 
officer who'was then in the execution of his office, 
to fall in and continue drilling, did at :Macilill 
Field, Florida, on or about 4 Decmber 1947, ldlfuliy 
disobey the same. 

SECOND ADDITIONAL CHARGE I: Violation of the 61st Article of War. 

Specification: In that Frivate Hilton Scott Snel~s, ?th 
Geodetic Control Squadron, 55th Reconnaissance Group 
(Very 1':>ng Range), Mapping, .MacDill Air Force Base, 
Tampa, florida, did, without proper leave, absent him-
self from his organization and Station at Macill.ll Air 
Force Base, Tampa, Florida, from about l February 1948 
to about 26 February 1948• 

SECOND ADDITIONAL CHARGE II: Violation of the 96th Article of War. 

Specification: In that Private Hilton Scott Snellings, ?th 
Geodetic Control Squadron, 55th Reconnaissance Group 
(Very 1':>ng Range), Mapping, .Macilill Air Force Base, 
Tampa, Florida, having been restricted to the limits 
of the squadron area of the 7th Geodetic Control Squad
ron, 55th Reconnaissance Group (Very Long Range) Mapping, 
Ji,;acDill Air Force Base, Tampa, Florida, did at Macill.11 
Air Force Base, Tampa, t1orida, on or about l February 
1948 break said resttiction by going to Tampa, Florida. 

iccused pleaded not guilty to Charges I and II and their Specifications, 
not guilty to the First Additional Charge and its Specification and guilty 
to Second .A.dditional Charges I and II and their Spec:Ltications. He was 
found guilty of all Charges and Specifications and was sentenced to be 
dishonorably discharged the service, to forf'eit all pay and allowances 
due or to become due, and to be confined at hard labor for eleven years, 
nine months and fifteen days. The reviel'd.ng authority disapproved the 
findings ot guilty of the Specification of Charge I and Charge I and of 
Specifications l and 2 of Charge II and Charge II, approved only so much 
of the sentence as provides for dishonorable discharge, total forfeitures 
and confinement at hard labor for nine months and fifteen days, designated 
the Branch., United States Disciplinary Barracks, Fort Knox, Kentucky, as 
the place of confinement and forwarded the record ot trial for action 
under Article of Ylar so½. 

3. The record of trial is legally suf'ficient to support the findings 
of guilty as approved. The only question: to be considered here is whether 
the record of trial is legally sufficient to support the sentence. The 
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record establishes that the absence without -leave alleged in tha Spaci!i
cation of Charge I of the Second Additional Charges had its inception 
concurrently with the breach of restriction alleged in the Specification ot 
Charge II of the Second Additional Charges. The two offenses were but 
different aspects of the same act. Where a sentence is imposed with re
!erence to t-wo or more offenses constituting but different aspects of the 
same act or omission, so much thereof as exceeds the maximum penalty for 
the mors serious aspect of the act or omission is illegal (CY 325224, 
~ (1947); CM .313544, Carson, 63 BR 150, 5 Bull JAG 202). 

The authorized maximwn sentence to oonfinement, 11'.i.thout substi
tution, for an absence without leave of twenty-five csys as alleged and 
proven is seventy-five days (par. 104£, :MC:h!, 1928). The authcrized maxi
mum sentence t.o confinement, without substitution, for breach of restriction 
as alleged and proven is one month (par. 104£, MCM, 1928) • In thi. s case 
the absence without leave is the more important aspect of the act since 
it carries the heavier penalty, and the confinement which may be imposed 
for these two offenses may not exceed two months and fifteen days. 

4. The maximum sentence to confinement authorized .for the offense of 
willful disobedience of the lawful order of a noncommissioned officer in 
the execution of his office of -which accused was found guilty under the 
Specification of the First Additional Charge is six months (par. 104£, 
llCY, 1928). Theref'ore, the maximum sentence that rr;ay be legally ~sed 
against accused for all the offenses of which he has bean fw.nd guilty, 
as approved by the reviewing authority, is confinement at hard labor for 
eight months and fifteen days, and in addition thereto dishonorable dis
charge and f'orfeiture or all pay and allowances due or to become due 
(Sec. B, par. 104£, MCM, 1928). 

5. For tha reasons stated the Board or Review holds the record or 
trial legally suf'ficient to support the findings of guilty as approved 
by the reviewing authority but legally sufficient to support only so much 
or the sentence as involves dishonorable discharge, forf'eiture ot all pay 
and allowances due or to become due and confinement at hard labor for 
eight months and fifteen days. 

~~ Judge Advocate. 

'---' £/ A .. . 
-·,-:::- t ~, :,ti.:. ~ (ti/'<. l'l , Judge Advocate. 

I' 
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JAGN-CM 330405 1st IIXl 
JAGO., Dept,. of the A:rrrr1, Washington 25, D. C. 
TO: Commanding Ganeral., MacDill Air Force Base, Tampa 8, Florida. 

1. In the case of Private Hilton s. Snelling:, (13238942), ?th 
Geodetic Control Squadron, 55th Reconnaissance Group (Very Long Range) 
Mapping., I concur in the foregoing holding by the Board of Review 
and reconmend that only so much of the sentence be approved as in
volves dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for eight months 
and fifteen days. Upon taking such action you will have authority 
to order the execution of the sentence. 

2. When copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. Far convenience of reference and to 
facilitate attaching copies of the published order to the rscord in 
this case., please place the file number o! the record in brackets 
at the end of the published order, as follows: 

(CU 330405) • 

. I .., \' (
' \ . I \ . • •.\. \ ._ ,_....., ' r' .,·. ~ •~-.,.,_,.,,._. 

1 Incl 
~ 

THOMAS H. · GREEN 
Record of trial :Major General 

The Judge Advocate General 



DEPARTI,lENT° OF THE Af/1/iY 
In the Office of The Judge Advocate General 

Washington 25, D.C. 

27 MAY 1948 
JAGQ - CM 330426 

UNITED STATES llTH AIR.BORNE DIVISION ~ 
v. ) Trial by G.c.M., convened at 

) A.PO 468, Unit 2, 26-27 March 
· First Lieutenant WII.J..IA.:J 
N. HILL (O-ll75159), 
Battery c, €/'/4th Parachute 
Field Artillery Battalion. 

l 
) 

and 6 April 1948. Dismissal 
and confinement for one (1) 
year. 

OPINION of the BOARD OF REV:m'N 
JOHNSON, BAUGHN and KANE, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion., to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions a 

CHARGE I: Violation of the 61st Article or War. 

Specification: In that William. N. Hill, lat Lt, Battery "C", 
674th Parachute Field Artillery Battalion., did, 'Without 
proper leave, &Dsent himself .troa his command at APO 
468 Unit 2., from about 15 December 1947 to about 9 Januar,r 
1948. 

ADDITIONAL CHARGE: Violation of the 93i Article of War. 

Specification l: In that First Lieutenant William N. Hill, 
· Battery ncn, 674th Parachute Field Artillery Battalion, did, 

at Camp Younghans, Hoi..shu, Japan, on or about ,31 Auguat 
1947, feloniously embezzle by frauliulently converting to 
his om use funds or the value of eighteen hmdred dollars 
($1800.00), the property or the Enlisted. Men's Club, 674th 
Parachute Fiela Artillery Battalion, entrusted to him by 
the said Club. 

Specification 2: In that First Lieutenant Vfilliam N. Hill, 
Battery 11c•, 674th Parachute Field Artillery Battalion, cic, 
at Camp YoW1ghans, Honsh\1, Japan, on or about 30 September 
1947, feloniously embezzle by frauaulently conTerting to hia 
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Olll1 use .funds of the value of two hundre<i dollars {$200.00), 
tte property af the Enlisted 1ien 1s Clu'b, 674th Parachute 
Field Artillery Battalion, entrusted!. to hill by the said 
Club. . 

Accused. pleaded not guilty to and was .found guilty ef all Charges amd 
Specificatiens. No evidence of preTious ccinviotions 1'1'8S introduced. He 
was sentenced to be dismissed the service, to .forfeit all pay and allow
ances due or to beceme due, and tG be confined at hard labor f1tr one year. 
The reviewing authority approved the sentence anci forwarded the rec0rd ot 
trial for action under Article ef War 48. 

3. Ertdence for the Pr~seeution. 

The accused was appointed custodian ef the Enlisted Men's Club FUJJd, 
674th Parachute Field Artillery Battalion, effective 1 March 1947 (R 14; 
PrGls. Ex. 5). His appointment as custodian remained in effect until he 
was relieTed by Captain Alfred H. Albaugh., on 5 December 1947, by para
graph 9, Special Orders No. 135 of the above battalion dated 17 December 
1947 (R l4, 26; Pros. Ex. 6). ·when the i'und was taken over 1:iy Captain 
Albaugh the transfer certificate showed the assets to be four thousand 
seven hundred ninety-five dollars and forty cents {$4,795.40) of llhich 
amount two thousand two hundred and twenty-nine dollars and forty-eix 
cents ($2,~9.46) was sho,m as 11 cash in Bank" (R 15; Pros. Ex. 18). Captain 
ilbaugh took exception to $2000 of the amount shoffll to be in the bank for 

, the reason that the bank statement disclosed that such sum was l'll'itten 
thereon in ink and was not certified by the bank as being on deposit (Pros. 
Ex. 18) • . 

The fads of the Enlisted Men's Club 11ere maintained in the Tokyo 
Branch., National City- Bank of New York i'rom 12 November 1946 until the time 
of trial (Pros. Ex. 7). Bank records show that on 7 August 1947 the "cash 
in bank" was reduced to $429-46 and on 11 September 1947, further reduced 
to $~9-46 by the payment of a check in the amount of $200.00. The records 
further reflected that the bank balance remained at that figure UDtil 23 
December 1947 (Pros. Exs. ?, 8, 15, 16, l?). Although approximately three 
thousand five hundred dollars ($3,500.00) "changed hands" bet1"8eJl the club 
steward and aceuse4 between l March and 31 August 1947, only one deposit 
was made while accused was custodian of the fund. This was in the amount 
or tour ht.mdred dollars ($400.00) and was made on 26 May 1947 (R 20; Pros. 
Exs. 7, 8). On .31 August 1947., over his own signature, aceusE_td certified 
that there was $2229.46 in the bank or $1800.00 in excess of the actual 
balance. On 30 September 1947 by certifying that the same amount last 
mentioned was still on deposit :In the bank, accused increaseci the variance 
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::>etween that represented as deposited and that actuailzy- on deposit by 
an additional $200.00. This was caused by the payment of the check in 
the amount of $200.00 on 11 September 1947 (R 22, 2.3; Fros. Exs. 7, 8., 10., 
12, 15). • 

The shortage in the account was concealed on the bank statement for 
the aonths of September., October and November through the use of the ,rords 
"Deposit in Bank" and the figures "2000.00" an.d "$2229.00" lll'itten in ink 
over accused's signature and certification upon the face thereof (R 22, 24, 
26; Pros. Exs. 15-17., incl.). 

Accused., while serYing as Executive Officer of Battery c., 674th 
Parachute Field. Artillery Battalion, was ordered to Tokyo., Japan, on 13 
Decenber 1947 as officer in charge of military personnel and their de
pendents to witness a football game (R 7-9; Pros. Ex. 2). Although 
directed to return to his proper station following the game, accused failed. 
to do so and., having no authoricy to be absent from his battery, was · 
entered. on the morning report of his orr;anization as absent without leave 
oa 15 DeceIJlber 1947 (R 9, lO; Pros. E,xs. 2., 3). On 9 January 1948, ac- · 
cused was located and apprehended in the Tokyo :ilectric Hotel by a bat
talion officer acting pursuant to instructions giTen him by the Commanding 
Officer of the 674th Parachute Field .Artillery :Battalion (R 11, 12). Sub
sequent~, the officer who apprehended accused returned. him to his orianiza
tion (R 12). . · . 

Followin~ the prefeITing of charges against accused, the latter 
caused to be deposited $1000.00 on 14 Februar)" 1948 and i850.00 on 15 
March 1948 in the Tokyo Branch., National City Bank, to the credit of the 
club .tund (R Z7, 28; Pros. Ex. 19). 

4. · Evidence for the Defense. 

The defense introduced additional records kept by accused and the 
steward of the club sholling the clubs' profit and loss for the period during 
which accused was custodian. These records were purported to be authen
ticated. as to the amount of money received and thus indicatin; at least 
to accused's battalion comnander, of the absence of an intent permanently 
to defraud the i"wld (R 34-37). 

The "Officers Classification fom 66" of accused introduced by the 
defense showed that ·accused had been awarded. the Silver Star, Bronze 
Star Medal with Oak Lea.t' Cluster., Distinguished ~it Badge, Purple Heart., 
as well as other-American and Foreign honors in recognition of combat 
service (R 37, JS; Def. Ex. 1). Accused's Silnr Star citation .t'or gal
lantry in acticn published in General Orders No. JJ, Headquarters 82n4 _ 
Airborne Division, 30 January 1945, was also introduced (Def. Ex. 3). 



After having bea:ti advised of his rights as a lri. tness accused elected 
to remain silent (R 38). 

5. The competent evidence shows beyond any reasonable doubt that 
accused was absent without leave fro:.i his organization from about 15 
December 1947 until 9 January 1948, in violation of Article of War 61, 
and that he feloniously e.:nbezzled, by converting to his O'lm. use, while . 
serving as fund custodian, the sums of $1800.00 and $200.00 at the time, 
place and of the ownership alleged, in violation of Article or War 93. 

The only question presented by the record or trial concerns the 
effect of tb3 following action of the court and prosecution during the 
proceedings : 

nmosECUTION: (After showing document to defense) The prosecu
tion offers in evidence the stipulation that two deposits of 
$1000 and $850 ware made on 14 February 1948 and on 15 March 
1948, respectively, by First Lieutenant Hill as Prosecution 
Exhibit 19, to be attached to the record of trial. 

"COURT: Wey doesn't Lieutenant Hill testify to this? 

"PROOECUTION: The accused declines to testify. The stipula
tion was made to eliminate hearsay evidence as a material 
witness is not present on the post to identify the person 
who deposited the $1000 in the bank. Bank deposit slips 
will not give evidence as to who made the deposits, mere1y 
that they were made. 

"COURT: The court accepts the sti~lation signed by the TJA, 
the defense counsel and the accused, in evidence as 
Prosecution'Exhibit 19, to be attached to the record of 
trial." (R 27). 

Clearly the court•s inquiry as to lVhy accused did not testify was unwar
ranted and the prosecution's response was likewise improper. It is basic 
that an accused may not be required to testify unless he so elects and 
that it is error for the prosecution or the court to comnent upon his 
failure to testify at any stage of the court,..:nartial proceedings (Par. _ 
71, MCM, 1928, P• 62; CM 273830, Nuttmann, 8 BR (E.T.o.) lll) •. Concern
ing a somewhat similar :instance in the case above cited., and the possible 
prejudicial effect of such error., the Board or Review stateda 
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"It is manifest that serious en-or resulted from the 
conduct an:l remarks of the trial judge advocate. The problem, 
however, for solution is whether such en-or was prejudicial to 
the substantial rights of the accused. · 

"It is the general rule in the trial of criminal cases in 
the Federal civil courts that improper remarks in argument by 
the prosecuting attorney, although prejudicial, do not justify 
reversal of the judgment of conviction unless the court has been 
requested to instruct the jury to disregard them and has re
fused to do so, or unless the remarks are obviously prejudicial 
to the rights of tha accused (16 c.J., sec.· 2269, p.915; 23 
c.J.s., see. lll5, P• 598; United States v. Socony-VacuWl Oil 
Co. 310 U.S. 150, 243, 84 L.Ed., 1129, ll7S; Dunlop v. United 
States 165 U.S. 486, 498, 41 L.Ed., 799, 803; Diggs v. tmited 
States 220 Fed. 545, 242 U.S. 470, 61 L.Ed., 442; United States 
v. Wexler 79 Fed. (2nd) 526, 529; Jarvis et al v. United · 
States 90 Fed. (2nd) 243, 246). Courts-martial are judges both 
of -law and facts (Winthrop I s Milltar.y Law & Precedents - Reprint -
P• 54) and consequently there is no procedure equivalent to that 
o.f' the civil courts with respect to purging the trial from the 
effects of improper remarks or argument of the trial judge advo
cate. 

"It is the duty of the Board of Review· to determine whether 
or not a record of trial is legallJ" sufficient to support the 
findings and sentence and whether or not errors of law have been 
committed. at the trial injuriously affecting the substantial 
rights of the accused (Ai'f ~, par. 3). This du-cy- is synchron
ized with the further mandate of Congress which directs that 

1The procee<iings of a crurt,-martial shall not be held in
valid, nor the findings or sentence disapproTed in any 
ease * * * for any e?Tor as to any matter or pleading or 
procedure unless in the opinion of the reviewing or con-

. fi:nuing authority, after an examiration of the entire pro
ceedings, it shall appear that the error compla:ined of has 
in urious affected the substantial r hts of an accused 1 

(AW 37) Underscoring supplied). 

In Tiew or the foregoing it follows that it is w1thin the au
thority of the Board of Rerl.ew to consider the e.£fect upon the 
rights of an accused of improper remarks or misconduct by a 
trial judge advocate occu?Ting during the course of trials ***" 
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The Board in the san:e opinion., after noting the close resemblance between 
Article of War 37 and section 269 of the Judicial Code (40 Stat. 1181; 28 
USCA.391)., referred to as the 11 hannless error statute", further stated: 

"Vfith particular reference as to the circumstances and condi
tions under which improper remarks or ariument of a prosecutor 
will require a reversal of judgment of conviction the courts 
have said: 

1It is true that by section 269 of the Judicial Code, 
as amended, 28 u.s.c. I 391 (28 u.s.c.A. e .391), not 
every teclmical error, defect, or exception which does 
not affect the substantial rights of the :parties is 
ground for reversal, and if upon examiriation of the 
entire record substantial prejudice does not appear, 
the error, if it exists, must be regarded as harmless • 
..:- * * The inquiry, however, must alll"ays be as to 
Yihether in view of the whole re cord the impression con
veyed to the minds of the jurors by irrelevant and 
prejudicial matter is such that the court may fair'.cy 
say that it has not been successfully eradicated by the 
rulings of the trial judge., his admonition to counsel., 
and his instruction to the jurors to disregard it. Some
tirr.es a single misstep on the part of the prosecutor ma;y 
be so destructive of the right of a defendant to a fair 
trial that reversal must follow* * *• At other times 
transgressions may be so slight that if prompt'.cy cor
rected and their repetition ayoided the court may not say 
that the jur;r was prejuiiced., though often the mere 
cumulative effect of a oourse of' improper conduct · 
compels reversal.** *'(Pierce Y. U.S • ., 86 Fed.(2nd) 949)". 

Considering the en-or in the instant case in the light of these 
concepts., the Board of' Review is impressed with the good faith of both the 
crurt and prosecution in connection with their unfortmiate inquiry- and dis
cussion, and ll'i.th the fact that the stipulation referred to was also m.a
teri.al to the defense., insofar as related to the issue of' mitigation. In 
the latter connection., the evidentiary vallle · of' the stipulation to the 
Government I s case was only cumulative in character in view of' uncontradicteci 
and undis~ted testimony previously adduced showing accused's falsifica
tion of records -and establlshini beyonQ doubt every element of the offenses 
charged. 

Mindful of the purpose and the clear intent of Congress behind the 
enactment of Article of Vfar 37., as nll as the above counterpart for the 
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Federal courts., and giving judicial effec.t thereto., it becomes neces
sary for the Board of Review to detennine in the instant case whether 
the e?Toneous inquizy of the court and response of the prosecution in
juriously affected the substantial rights of the accused when considered 
in the light of all the evidence in the recortd. In this connection., 
the Board must determine whether the legal evidence of guilt appearing 
in the record is relatively conclusive or inconclusive and the extent to 
which the evidence for the prosecution is contradicted or explained con
sistent with innocence by evidence on behalf of accused. It is obvious 
that in one case an e1Tor or particularly an accumulation thereof llight 
affect the ultimate result because of the unsatisfactozy character of 
the evidence, 'Whereas in another case the evidence would be so con
clusive as to nu.J.li.fy errors colllllitted during the trial 'Which were not 
of jurisdictional nature. It follows, therefore., that a conviction in 
one instance may be upheld because of the quality and qumtity of the 
evidence indepenaent of that relating to aey- e?Tor, while in another case 
the e?Tor would be of such consequence as to require aetting aside the 
conviction when considered in the light of evidence less conclusive 
(CM 2ll829 Parnell, lO BR 133., 137; CM 237711., Fleischer, 24 ER 89., 99., 
100; CM 316223 Evans, 71 BR 385; CM 329711 Tumang (15 April 1948); CY 
330238 Pursley, et al., 4 11,a;y 1948). 

In applying the above principle to the present case, it is clear 
that the evidence of record in support of accused's offense of absence 
without leave is not only uncontradicted but is of such conclusive c~ 
acter as to preclude a:n.y doubt of accused. 1s guilt. · As to the evidence in 
support of the two offenses of embezzlement., the proof adduced by the 
prosecution is contradicted only with respect to the element or .fraudu
lent intent. The fact that accused was entrusted with the Enlisted •n'• 
Club i'und and that he converted or appropriated the amount of $1800.00 
in the month of August and $200.00 in the month of September .t'rom the 
fund 1s bank deposits is established bT competent docUJnentary evidence and 
not disputed. To offset the proof of" criminal intent in the two de
falcations, which included concealment o:f the shortage through the em
ployment or false bank and financial statements over accused's OTIIl 

signature during a three months period, the defense offered additional 
records of the Enlisted Men's Club lilich showed that the daily accounts 
of the club had not been falsified as to sales and expenditures. It was 
the defense's contention that if accused had intended ~rmanently to 
deprive the fund of the money, he lfOuld have made or caused to have been 
made., false entries in these records also. Since it is clear that these 
records were kept jointly by the club steward and accused and consequently 
the falsification thereof 110uld have been detected al.most at the time ot 
inception., the Board of Review is inclined to reject as mitenable such · 
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contention. This is especial:cy true since there is undisputed competent 
evidence showing patent falsifications chargeable to accused on records 
in which such false·entries could and did remain undetected for a 
three months period. The facts are clear that accused appropriated and 
converted without authority large sums of money from the club fund am. 
that the shortages were concealed until he was relieved as custo<iian. 
These facts alone point unmistakably to accused's guilty knowledge and 
clearly manifest a fraudulent and unlall:t'ul purpose and intent. li:vi«ence 
relating to accused's restitution of a substantial portion of the money 
was therefore not material to the prosecution. 1s case and accordingly the. 
inquiry of the court and remarks of too trial juige advocate had no 
material effect upon the substantial rights of accused. 

The Board of Review is of the opinion that the evidence proves beyond 
any reasonable doubt the guilt of accused of each offense charged and that 
there w.ere no errors coDlll\itted 1'hich require that the conviction be set 
aside. 

6. Records of too Department of the~ show that accused is 
thirty-nine years of age and married. He graduated from high school 1n 
1928 and studied Industrial Engineerinc in colleg·e for two years. He en
listed in the Regular .Army for service in the Field Artillery, 24 August 
1940, am attained tm rank of Staff Sergeant. On 24 December 1942, 
following his graduation from Officer Candidate School, he was appointed 
Second Lieutenant., Field Artillery., Army of the United States and he was 
promoted to First Lieutenant., 8 July 1944. His service since 'Z7 May 
1943 has been nth either Glider or Paraclmte Field Artillery. He has 
been awarded the Silver Star, Purple Heart with Oak Leaf Cluster, Dis
tinguished Unit Badge, li:uropean Theatre Ribbon with Bronze Arrowhead and 
Six Bronze Campaign Stars. He was relieTed from active duty., 22 November 
1945 and recilled on 29 -!uly 1946. As a result of directing a non
colllllissioned officer to place a loaded pistol in his desk on 10 11ay 1947, 
in violation of orr.iers, which indirectly caused an enlisted man to be 
wounded, accused was reprimanded and fined.fifcy dollars ($50.00) under . 
.Article of War 104. His efficiency reports for commissioned service 
include one rating of 11Satisfactory"., one of "Very Satisfactory", eight 
ratings of 11ixcellent", and two ratings of "Superior•. Prior to entering 
the military service., accused was employed for two (2) years by the 
General Electric Corporation as a chief inspector and for three (3) years 
by the Qr-1'ield Acetylene Corporation of Newark, New Jersey as Assistant 
Production Manager. · 

7. The crurt was legally consti'blted. No errors :injuriously a:f
fecting the substantial rights of accused were committed during the trial. 
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In the opinion of the Board of Review the record ot trial is legal.JJ 
su!.ticient to support the findings and the sentence and to 'Warrant 
confirmation thereof. Dismissal is authorized upon conviction of a 
violation or Articles of War 61 and 93. 

-~---,----=--.--,..-...,,...-Judge .Advocate 

L.1:...J:::::::!;.~,1.--.::.1.~"-'-.L.'-i~~.!:!::D..JJudge Advocate 
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JACK,/, - CH 330426 1st Ind 

JAGO~· bept. of the A:rmy,· wash:ington 25, D. c. :· 9 

TO: The Secretary of the Arrrry 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted here,r.i.th for your action the record of trial and the 
opinion of the Board of Review :in the case of First Lieutenant William 
N. Hill (0-1175159), Battery c, 674th Parachute Field Artillery Battalion. 

2. Upon trial by general court-martial i.'1 Japan, this officer was 
found guilty of absence without leave from his organization from 15 
December 1947 to 9 January 1948, :in violation of Article of War 61, and 
of feloniously embezzl:ine one thousand eir,ht hundred dollars ($1800.00) 
and two hmldred dol.lars (~200.00), on or about 31 August 1947 and 30 
September 1947, respectively, while custodian of the Enlisted Men's 
Club ftm.d, 674th Parachute Field Artillery Battalion, in violation of 
i.rticle of 1iar 93. He was sentenced to be dismissed the service, to 
forfeit all pay and allOl':ances due or to become due, and to be confined 
at hard labor for one year. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. 

3. A stlIJl!T\ary of t.he evidence may be found in the accompanying opinion 
of th3 Board oi Review. The Boar,l is of the op:inion that the record of 
trial is ler-ally sufficient to support the find:ings of guilty and the 
sentence, and to v.-arrant confirmation of the sentenco. I concur in that 
opinion. 

4. Accused, vmile assigned to the 674th Parachute Field Artillery 
Battalion in JRpan, was custodian of the i!:nlisted Men 1 s Club fund from 1 
:.:a:rch 1947 tu 5 December 1947. '\'Jhile custodian he feloniously embezzled 
the amount of one thousand eight h·mdr'3d dollars ($1,800.00) during the 
month of i,11._::ust arrl t.he d!!10t1.nt of two hundred dollars ($200.00) during the 
mor.th of Septemb<lr. In c.onceal:ing each of these defalcations for several 
months, accused falsified the financial statement of the club fund arrl 
tnnk stat9ment of the Toeyo Bra.~ch, National City Banlc of New York. The 
shortabtj ·,;as discovered when accused was relieved as custodian. Accused 
subsequ'3nt~., madt3 1·estitution to the club fund in the am0Ui1t of one 
tho11sand eight hundred fifty dollars rn1,s50) deposit.ad dur:ing the months 
of :r'ebruary and Larch 1948. 

5. Dopartment of the Army record~ show that accused is thirty-nin.e 
years of age and married. He was graduated from high school in 1928 and 
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studied Industrial Bngineering in college for two years. Prior to enter
ing the military service, accused was employed for two (2) years b:( the 
General Electric Corporation as a chief inspecto:i: and for three (3) 
years by the Qy--Weld Acetylene Corporation of Newark, New Jersey as 
Assistant Production Manager. He enlisted in the Regular ArT:ry for 
service in the Field Artillery, 24 August 1940, and attained the rank of 
Staff Sergeant. On 24 December 1942, .following his graduation from 
Officer Candidate School, he was appointed Second Lieutenant, Field Ar
tillsry, Army of the United States, and ha was promoted to First 
Lieutenant, S J~ 1944. His service since 27 May 1943 has been with 
either Glider or Parachute Field Artillery. He has been awarded the 
Silver Star, Purple Heart with Oak Leaf Cluster, Distinguished Unit Badge, 
European Theatre Ribbon with Bronze Arrowhead and Six Bronze Campaign 
Stars. He was relieved from active, duty 22 November 1945 and recalled on 
29 July 1946. As a result of directing a noncorrur.issioned officer to 
place a loaded pistol in his desk on 10 Hay 1947, in violation of orders, 
which indirectly caused an enlisted man to be wounded, accused ~s repri
manded and fined fifty dollars ($50.00) under Article of War 104. His 
efficiency reports for commissioned service include one rating of 
"Satisfactory", one of "Very Satisfactory", eight ratings of "Excellent", 
and two ratings of "Superior"• 

6. I recommend that the sentence be confirmed and carried into 
execution and that an appropriate United States Disciplinary Barracks be 
designated as the place of confinement. 

?. Inclosed is a form of action designed to carry into effect the 
foregoing recommendation, should it meet with your approval. 

THOMAS H. GRE&N 
Major General 
The Judge Advocate General Incls. 

l. Record of Trial 
2. Form of action 

( GCKO 1.32• 6 )uly 1948) • 
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Ir.ii.P~Tl-G:i~ OF THE iJU.IY . (41) 
In the Office of ~e Jud6 e Advocate General 

Washin5ton 25, D.Q. 

6 May 1948 

JAGQ. - CN 330438 

U IT I T E 

Gener nl Pr
C. Hc.AF?...il 

ll 

v. 

iso

S T A T 

ner it1!'US 

E S ) 
). 
) 
) 
) 
) 
) 

Trial b;• G. C.l-~. , convfJned Rt 
:Brem0rhaven, Gemony, 14 
~ril.1948. Confinement for 
one (l) yea.r. Federal !.e
format? ry, Chillicothe, Ohio. 

HOLDH:G by the BO.AJU> OF k--VIEW 
Jom;sON, E.&.'JGHN nnd K.AlTiil, Judge Advocates 

l. The :Bop.rd of l\eview has examined the record of triAl in the 
C;,.se of the solQ..ier nru:ncd P.bove. 

2. The P.cc·.1sed w1<s tried upon the following ChA.l'ge and Specifica
tion: 

Clt'..ME: ViolAtion of the 69th Article of WEJr. 

Specification: In thP.t General Prison~r, ltufus C. Mc.A.fee, 
having been duly plP.ced in confinement in the Prison Yard, 
319th StHtion Hospital, Bren.erhn.ven, Germroiy, on or about 
5 November l94'f. did at 319th Station Hospital, :Bremer
hnven, Germany, on or about 2200, 3 .April 1948, escppe 
from s:tld confinement before he WA.S set at liberty by 
proper A.~1thority. 

Accused pleP.ded not i:;uilty to Md was found guilty of the Charge and Speci
fication. No evidence of ~..-..y previous convictions we,s introduced. He 
was 1Hmtenced to be confined r->t hard le.bor A.t such place es the reviewing 
e.'.l.thority uey dirP.ct for one yef'tl'. ~e reviewing e..uthority approved the 
untenc~, desiGTlated the Federal lteformatocy, Chillicothe, Ohio, as the 
pla.ce of confinement and forwATded the record of trial for action under 
Article. of Wer 5Q½. 

3. The only question presented by the record h whether confine
ment in a Foderal reforna.tory 1s authorized for the offense of which ac
cused ,1:,s convicted. 



(42) 

4. The offense of escape from confinement is not an offense of a 
civil nature punishable by penitentiary confinement ~or oore then one 
year under Article of War 42 ruid consequently as confinement in n 
Feder1-1l reformatory is 6overned by the SAT:1e considercitions PS confine
ment in n penitentiary, confinement in a Feder?l reform:~to:r.r is :.i.ot 
authorized for the offense allec::;ed in the £<pecific."ltion (CH 3::'640i:, 
Selle, 6 Nov. 1947). 

The fact that P..Ccused is already under a sentence of n previous 
court-martial wherein a Feder:tl. reformatory was desi~1rnted HS the place 
of confinement does not authorize the designntion of "- FedAr;,u. re
fom.atory in the execution of a subsen.uent srmte,lce (pl1.l'. 399 (5) Dig. 
C',r)s, J.AG 1912-40). 

Accordini;lY, the Boe.rd of :Review is of the opinion t,hat confine
ment in a Feder.'.:ll reformntory is not Authorized by .il.rticle of \ir-.r 42 
for the offense of which accused WAS fo 1.1nd t,1lil ty in the instnnt case. 

5., For the re~sons stated the Bo~rd of. :Review ilolds tho record of 
trial leg!'lly sufficient to supJJOrt only so ouch of the. sentence as 
involves confinement at hnrd labor for one yexr in a place other thR.11 a 
penitentiary, Federal reformP.tory or correctional institution. 

____S~i~g=n~e~d~------• Judge Advocate 

___....;S_i~gn=.;;e:.;;;d,._________, Judge Advocate 

___....;S_i~gn;i:.:;.:e:.;;;d:......______, Jud.be Advo ce.te 

a true COEY 
/ 
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JAGQ. - CM 330438 1st Ind MaY 7, 1948 

JAGO, Dept. of the Arey, Washington 25, D.C. 

TO: Conmanding Officer, -Bremerheven Port of Etibarkation~ 
~ 69, _c/o Postmaster, New York, New York · 

1. In the case of General Prisoner ~us c. Mc.A.fee, e.ttention is 
invited to the foregoine holding by the Board of lteview, \..hich holding 
is hereby E:pproved. Upon desi6nation of a place of confinement other 
than f'. penitentiary, Federal reformatory or correctione,l institution 
you will have authority to order e::x:ec•.1tion of the sentence. 

2. \·lhen copiee of the published order in this caee al"e forwarded 
to this office they should be accompanied by the foregoing holding and 

. this indoreement. l'or convenience of reference and to fa.cilitr-.te f'Nt
tr-i.chin,; copies of the published or.der to the record of this case, please 
place the file number of the record in brackets at "the end of the pub
lished order, as followsa 

(CM 330438). 

/s/ Hubert D. Hoover 
/t/ HU:BEl'lT D. HOOn:!. 

Brigadier General,.United Stetes Army 
Acting ~e Judge .Advocate Generiu 

1 Incl 
ltecord of Trial 
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DEPARTI.'.ENT OF THE APJ.iY 
In the Office of The Judge Advocate ~nsral (45)

Washington 25., D.c. 

1 0 MAY 1948 
JAGQ - C1i 330452 

UNITED STATES ) 
) 

FORT JACKSON., SOUTH CAROLINA 

T ) Trial by G.C.M• ., cmvened at 
) Fort Jackson., South Carolina, 

Private JAMES L. BROVIN 
(RA 13240605)., Head
quarters and Headquarters 
Company., Detachm:int No. 

~ 
) 
) 

19 April 1948. Dishonorable 
discharge arrl confinement 
for five (5) years. United 
States Disciplinary Barracks. 

Ill., Fifth Infantry 
Division. ~ 

HOIDING by the BOARD OF REVIEW 
JOHNSON., BAUGHN and KANE, Judge Advocates 

l. The Board of Review has examined the re cord of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following Charges and Specifica
tions: 

ORIGrnAL CHARG&: Violation of the 93d Article of War. 

Specification l: In that Private James L. Bro'Ml, Headquarters 
and Headquarters Company., Detachment No. III, 5th Infantry 
Division, Fort Jackson., South Carolina, did., at Fort 
Jackson., South Carolina, on or about 14 February 1948, un
lawfully enter Branch No. 53, Fort Jackson Laundry and 
Cleaners, with intent to comn.it a criminal offense therein, 
to wit., larceny. 

Specification 2: In that Private James L. Brown., Headquarters 
and Headquarters Company, Detachment No. III., 5th Infantry 
Division, Fort Jackson, South Carolina., did., at Fort Jackson., 
South Carolina., on or about 14 February 1948, feloniously 
take., steal and carry away Forty-three Dollars and Thirty
two Cents ($43.32)., law:t'ul money of the United States, the 
property of the Fort Jackson Laundry and Cleaners. 

ADDITIONAL CHARGE: Violation of the 69th Article of War. 
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Specification: In that Private James L. Brolll'l, Headquarters 
and Headquarters Company, Detachment No. IlI, 5th In
i'antr;r Division, having been duly placed in confinement in 
Post Stockade, Fort Jackson, South Carolina, on or about 
18 February 1948, did, at Fort Jackson, South Carolina, 
on or about 12 March 1948, escape .from said confinement 
be.fore he was set at liberty by proper authority. 

· Accused pleaded not guilty to and was .found guilty o.f all Charges and 
Specifications. No evidence of w:ry- previous convictions was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all p~ and allowances due or to become due, and to be con.fined at ha.rd 
labor at .such place as the reviewing authority may direct .for five 
years. The reviewing authority approved the sentence, designated Branch 
United States Disciplinary Barracks, New Cumberland, Pennsylv.mia., as 
the place of ronf'inement and forwarded the record or trial .for action pur
suant to Article of' War 50½• 

.3. Evidence. (Specification of' the .Additional Charge - Escape .from 
Confin_ement). 

On 18 February 1948, accused was duly confined in the Post Stock
ade, Fort Jackson, South Carolina. On 11 March 1948., while on a W0rk 
detail under armed guard accused escaped from confinement by assaulting 
the guard, knocking the rifle from the latter's hands and tying the guard's 
hands and f'eet (R 15; Ex. 2). Accused was returned to the Post Stock-
ade., 12 March 1948, by civilian authorities (R 17). 

Inasmuch as the Eoard of Review holds that there was prejudicial 
e?Tor comitted at the trial which affects the findings of guilty of' 
Specifications land 2 of the Original Charge and the Original Charge., 
the evidence with reference to those specificaticns need not be sum
marized. 

4• The record of trial shows that after proving the corpus delicti 
of the offenses of larceny and housebreaking (Specs. 1 and 2., Original 
Charge)., prosecution introduced a detailed confession of accused in 'ffl'lich 
he admitted his guilt as to all elements of these two offenses. The 
confession was admitted over objection by thP de!ense as to its volun
tary- character am was received iri evidencede benne esse subject to being 
w1thdram it the defense evidence showed that it wasinvoluntary (R 1.3). 
The only evidence connecting accused witb these two oftenses was tht 
con.ftsaion itself' and the !indings of' guilty tor these of'.fenses must bt 
predicated thereon. 

2 
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When the prosecution rested its case defense counsel stated that he 
had expl..a.ined to accused his rights as a witness and that accused de
sired to testify "confining his testimony to that relating to the 
voluntariness of the confession only". Thereupon tha prosecution ob
jected "on the groi.mds that if he is sworn in, he will be subject to 
cross-exanunation". The defense then stated that "accused still desires 
to take the stand as a witness in his ov,n behalf, giving limited testi
mony as relates to the voltmtariness of the confession" (R 18). The 
accused was then sworn and testified in substance: 

"*** CID Agent Hoff *** told me if I made a sworn statement, 
saymg I did it, that it wo11ld make it a lot easier on me, 
whatever kind of court I got; He told me I could go down 
an:l see I,:rs. Miller, and talk to 1'irs. Miller before I made 
the sworn statement. He said I could go down and talk with 
her arrl straighten the thing out - repay her. After I made 
the sworn statement., they returned me to the Stockade and con
fined rne." (R 18). 

Thereupon., the cross-examination of accused by the prosecution pro
ceeded as follows: 

"Q. Private Brol¥!1, you testified that Agent Hoff told you you 
could go down and straighten something out with Mrs. 
Miller. 

A. Yes, sir. 

11Q. What was the purpose of this straightening out? 
~. I•••••••••••• 

DEFE!~SE: The defense objects. That does not bear upon the 
voluntariness of the confession. The accused has taken the. stand to 
testify only ••••• ••. to testify regarding the voluntariness ot the 
confession., as to promises or threats made. 

LA7{ }.lEMBER: Overruled. 

PRESIDENT: The cross-examination of arry witness is limited 
to the field of the direct examination., and other evidence brought 
out by the witness. Since that element was presented by this 
witness, it is subject to cross examination. · 

11 Q. I repeat my question. What was the purpose of this 
straightenmg out? 

A. About the money, sir. 
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"Q. What money? 
A. The money she said was missing. 

"Q. Why should you have to go see her about it? 
A. I was accused of the charge, sir. 

"Q. Vfuat were you supposed to do? 
A. I was trying to repay the money - how much - the amount 

th.at was gene. 

DEmNSE: The defense objects to that question, as it bears 
directly on the charge •••The charge, as specified, and not 
upon the voluntariness of the confession. 

PROSECUTION t The accused is still .being questioned on the 
stateimnt he has xnade • 

LAW MEMBER: Objecticn overruled. 

"Q. In other words, Private Brown, :tor some reason, you telt 
obligated to go down there and straighten something out? 

A•. Yes, sir. 

"Q. Why did you feel obligated? 
A. Because I was charged with it. 

"Q. Becau!!le you war, 'charged with it'. No other Nason? 
Not because you actually· took it • • •••••••because 1ou nr• 
charged 'W'1 th it? 

DEliENSEt The defense objects to the qusstion because that 
question is a •••• ., leading question, and bears dire=t~ on 
the charge as specified on the charge shHt. 

LAW MEMBER: Sustained. 

PRESIDENT i May I inject? 'Whereas leading questicns are 
permissible on cross-examination, it is intended to expedite 
the procedure - to direct the attention of the accused to a 
specific element, and must not be used to put lt'Ords into th• 
mouth of the witness. . 

· "Q. In oth8r words, Brown, you, for some humanitarian reason, 
felt you had to go down and to straighten something out -
must give out for no other reason at all but • • •••..... · 

I.. I didn 1t want to get tried for something I didn•t do. 
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"Q. You would rather pay the money, rather than be tried 
for it? 

A. Yes, sir. Get it cleared up. 11 (R 19-20). 

It has been uniformly held by the Board of Review that an accused 
has the right to testify for a llld.ted purpose without being subject to 
examination regarding the merits of the case and to refuse him such 
privilege constitutes fatal error (ctr 275738, Kidder, 48 BR 145; 
Grantello v. United States, 3 Fed. 2d 117 (CCA} 8th 1924). 

'While it is true that accused mentioned the fact that the agent 
told him he might talk to Mrs. 1lil.lar (victim of the theft) and 
"straighten the thing out - repay her" it is obvious that such testimony 
ns given strictly for the purpose of showing promises made by the agent 
llhich induced the confession and l'lhich would tend to show its involun
tar,r character. Such testimony was proper and entirely consistent 11':i.th 
accused 1s previous declaration that he was taking the witness stand for 
the announced limited purpose. It did not under any circumstances "open 
up11 the mrits of the case so as to allow the questions thereon as 1rere 
subsequently propounded by the trial judge advocate. For instance, the 
trial judge advocate asked the accused why "you felt obligated to go 
down there and straighten something out" and that "you, for some 
humanitarian reason, felt you had to go down and to straighten some-
thing out" llhich questions clearly required that accused admit and explain 
very damaging circumstances regarding the merits of the offenses with 
which he was charged. In short, the trial judge advocate subjected ac
cused to examination on the Dl!lrits of the ofi'msee to llhich accused had 
purportedly confessed. It must be conceded, therefol."9., that the 
examination of accused on the merits of the case lib.en he had taken the 
stand far a limi~d purpose only ns highlJ" improper and constituted 
serious e?Tor. 

This pracise question was decided in CM 326450, Baez, 13 November 
1947., 'Wherein the Board of Review held: 

"It has been held fatal e?Tor for the prosecution to call 
upon an accused to testify (CM 312517, Kosydar, et al. (9 Oct. 
1946); cM 317428, Satterwhite, et al. (19 Feb. 1947)). While 
these cases may be distinguished from CM 27.3817, Johnson, ..9.t 
!J.:., 6 BR (ETO) 291; CM 24654.3, Bishop, et al., 2 BR (NATO-:MI'0) 9) 
in 'W'hich contrary results were reached, it is considered that 
the principles set .forth in the Johnson and Bishop cases., supra, ... 
are not controlling and should no longer be followed. · It 1a 
recognized that i.'l these cases the '.?ccused ns called to the 
stand by the prosecution ,mile in the instant case he voltm.
tarily took the witness stand at his own request to testi.t,r for 
a limited purpose and was thereafter subjected to •xam1nation 
on the merits o; the case over objection by the defense. 

http:11':i.th
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"The Board of Review is of the opinion however that such a 
distinction is of no consequence. ·rt cannot be denied that an 

'accused has a right both under the Constitution of the United 
States and the prov.i.sions of the 24th Article of War to refrain 
from testifying regarding the merits of his case. This right 
was denied to the accused in the instant case aid he was com
pelled to give testimony regarding his guilt or innocence 'l'lhen he 
had not voluntarily elected to do so. This amounted to a vio
lation of his rights under the Constitution of the United States 
and the 24th Article of War and cannot be considered as falling 
within that class of nonprejudicial eITors covered by the 37th 
Article of Viar. This constitutiorui.l guarantee can only be ef
fectively enforced by excluding all evidence obtained in violation 
of accused's right against self incrimination. It must be re
membered that accused in this case desired to exercise his right to 
testify concerning the manner in which his alleged confession was 
procured without subjecting himself to cross-examination on the 
merits. Any ruling of a court,..martial which circumvented his 
right to so limit his testimony would jeopardize his constitutional 
guarantee against self incrimination, a right which the courts are 
under a solemn obligation to guard. ***" 

Since the actions of the trial judge advocate and the rulings of the court 
denied to accused the right to limit his testimony to facts showing the 
manner in which his confession· was procured without being compelled to 
testify regarding his guilt or innocence., his fundamental right against 
self-incriminaticn as distinguished from a mere eITor of procedure wa8 
vio}.ated. That such e?Tor was highly prejudicial to the accused's sub
stantial rights in violation of the 37th Article of War as to those 
offenses to -which accused was_forced to testify can no longer be 
doubted in view of the ~ cass, supra. 

AB competent evidence outside of accused's confession clearly es
tablishes the guilt of accused as to the Additional Charge and the Speci
fication th.ereof·(escape .from confinelll9nt), and the confession of ac
cused did not relate in any way to this offense, the record of trial ii 
legal:cy sufficient to support the findings of guilty of that specifica
tion and charge. The maximum punishment permissible for this of.tense 
is dishonorable discharge, total forteiture s and confinement at hard 
labor for one year (par. 104.c., MCM 1928) 

· s. For the reasons stated the Board of Review holds the record of 
trial legally insufficient to support the findings of gullty- of the 
Orl.ginal Charge and the two Specifications theremder, legal:cy sufficient 

6 
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to support the findings of guilty of the Additional Charge and its 
Specification., and legal)¥ sufficient to support only so much of the 
sentence as provides for dishonorable discharge., forfeiture of all -pay 
and allowances due or to become due and confinement at hard labor for 
one year. 

....,_.._~,.,...,,..,...-..,;.-,;;---+,._______~, Judge Advoca ta 

_r,.L-4--l~+-+-=-~-=~-----'Judge Advocate 
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J.AGQ - Ck 330452 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. C. 

TO: Commanding General, Fort Jackson, Sout11 Carolina 

1. In the case of Private James L. Brown (RA 13240605), Head
quarters and HeadC'].uarters Company, Detachment No. III, Fifth Infantry 
Division, attention is invited to the foregoi."1 5 holdine by the Board 
of Review which holding is hereby approved. It is recommended that 
the findings of guilty of the Original Charge and Specifications l and 
2 thereunder be disapproved and that only so much of the sentence be 
approved as involves dishonorable discharge, forfeiture of all pay and 
allowances due or to beccrne due, and confinement at hard labor for one 
year. Upon taking such action you will have authorit-J to order execu
tion of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. ior convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
liahed order, as follows: 

(c~ 330452) • ~iW1~·' ·11 

TH01LJ\.S H. GREEN ~.:: 

Major General · ' 
'l'he Judge Advocate General1 ,:,:- il__,.,.. v\ -··•·····'1 Incl 

Record.of Trial 
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DEP~IT:.J:lIT GI<' THE rutl-!.Y 
In the Office of The Jud,se Advocate General 

;:iashincton, 25, il.C. 

JAGH CH 330456 16 ·Jul;t 1)48 

Ul'JITED STATES ) u:.;ITED STATES CO~TSTABTJLA.R.Y 
) 

v. ) Trial by G.C .1.::., convened at 
) Stuttz;art, Germany, 10 :.iarch 

First Lieutenant JOHN G. l.:AXEY, ) 1948. Disr.rissal, total for
JR., (038311), Infantry, 7748 .) feitures and confine:.1ent for 
Dependents Housing Detachment, ) one (1) year. 
APO 800. ) 

OPI'.IIOH of the BOARD OF REVIE,f 
HOTTEiISTEE, LYNCH and BRACK, Judge Advocates 

1. The Board of Revievr has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused ;-;as tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 9Jrd Article of ·;:rar. 

Specification 1: (Finding of not [;Uilty) 

Specification 2: In that First 'f.ieutenant John G. 1Iaxey, Jr., 
did, at Frankfurt, Germany, on or about 8 January 1148, 
with intent to do him bodily harm, commit an assault upon 
Private Otto Jackson by pointing at him a dan::;erous weapon, 
to vrit, a pistol. 

CHARGE II: Violation of the 95th Article of llar. 

Specification: (Nolle Prosequi). 

CHARGE III: Violation of the 96th Article of v:ar. 

Specification 1: In that First Lieutenant John G. 1Iaxey, Jr., 
did, at Frankfurt, Germany, on or about 8 January 1948, 
vrrongfully and unlawfully carry an unauthorized weapon, 
to v:it, a Walther auto:ciatic pistol, this in violation of 
letter Headquarters USFET, File AG 474. Pr,IG-AGO, dated 9 
October 1946. 

Specification 2: In that ~irst Lieutenant John G. ~axey, Jr., 
did, at or near Frankfurt, Germany, on or about 8 January 
1948, ...-.ronifully commit an assailt on Marie Anker, by then 
and there restraining her in his automobile, forcibly and 
against her will. 
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He pleaded not c;uilty to all Chare;es and Specifications; was found not 
r:;uilty of Sp::?cii'ication 1 of CharE;e I, out guilty ~f_Cha:ge I and of 
SJecification 2 thereunder, of Char2e III and Specific~tions 1 and 2 
thereunder. Ho evidence of previous convictions was introduced. He ·;ras 
sentenced to be dis11issed the service, to forfeit all pay and allowances 
due or to become due, ani to be confined at hard labor for one year. The 
revie,v-ine &ut:1ority approved the sentence. and forr1arded the record of 
trial for action under Article of Jar 48. 

3. The Board of Review adopts the statement of the evidence and 
law contained in the review of the United States Constabulary Judge 
Advocate, dated 8 April 1948. 

4. Records of the Department of the Army show that the accused 
is now 28 years of age an::l unmarried. He attended lifnchburg College 
and Geor:;e -:-.-ashinJton University, and is a graduate of Strayer Business 
Golle6e. From 1941-1944 he »as an employee of the State Department 
(United States Government) handlinG secret codes and Spanish-English 
translations for the American Ambassador at ·:tuito, Ecuador. He was 
inducted at Fort George G. Heade, l.:aryland, on 10 April 1944. He was 
graduated from the Officers' Candidate Course, the Infantry School, 
Fort Benning, Georgia, and connnissioned a Second Lieutenant of Infantry 
(AUS) on 19 June 1945. He was commissioned in the same grade in the 
Regular Army on 1 September 1946, and promoted to First Lieutenant on 
22 lTarch 1947. Adjectival ratinss on his efficiency reports of record 
vary from 11 Very Satisfactory" to 11 Superior.n 

5. The court was legally constituted and had jurisdiction of the 
person and the offenses. Ho errors injuriously affecting the substantial 
rights of the accused uere committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant con
firmation of the sentence. A sentence to dismissal, forfeiture of all 
pay and allowances due or to become- due, and coni'inement at hard· labor 

for one year is authorized upon conviction of violations of the 93rd and 
96th Articles of War. 

, Judge Advocate 

__(_On_t_e~m~.p_o_r_a~r~y....;.d~u~t~y~)__, Judse Advocate 
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1st Ind 

JAGO, Department of ;;he Army, iiashin[;ton 25, D. c. 

'l'Oi 'l'he Secretary of the .Arr:ry 

1. Pursuant to Executive Order No. 9556, dated 26 J..ay 1945, there 
are transmitted herff,fith for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant John G. 
Maxey, Jr. (0-38311), Infantry, 7748 Dependents Housing Detachnent, APO 
800. 

2. Upon trial by general court-martial, this officer was found guilty 
of coomitting an assault with intent to do bodily harm with a pistol in 
viol6.tion of the 93rd Article of 'i'lar (Specification 2 of Char1:;e I); of 
wrongfully and unlawfully carrying an unauthorized weapon in violation 
of existing directives, a...."ld of an assault on a woman by restraining her 
from leaving his automobile, both in violation of the 96th Article of ,'iar 
(Specifications 1 and 2 of Charge III). No evidence of previous convic
tions was introduced. He was sentenced to be dismissed the service, to 
forfeit' all pay and allowances due or to- become due, and to be confined 
at hard labor for one year. The reviewing authority approved the sentence 
and forwarded the record of trial for action pursuant to Article of ·,far 
48. 

3. A s urnmary of the evidence may be found in the review of the United 
States Constabulary Judge Advocate, dated 8 April 1948, which was adopted 
il;l. the accomparzy-ing opinion of the Boa.rd of Review as a statement of the 
evidence and law in this oase. The Board of Review is of the opinion 
that the record of trial is legally sufficient to support the fir...dings 
of guilty and the sentence and to warrant confirmation of the sentence. 
I concur in that opinion. 

Accused is charged with committing an assault under the 96th Article 
of War upon Miss Marie Anker, research analyst, Historical Division 
11£UCOll~1 by restraining her in his automobile, forcibly and against her 
will. ,Accused "picked her up11 in his personally owned Pontiac Sedan 
about 1740 hours 8 January 1948, as she was walking home from her place 
of employment in Frankfurt, Germarzy-. He II gave her a lift" to her home 
a short distance away, where he stopped the oar, She opened the door 
and as she was a.bout to get .out, he urged her to go with him to the 
Casino that evening, presumably to dine and dance, prior to his ta.king 
the train at 2100 hours. When she refused he asked if he could 11 oome 
up and help me cook dinner or something" which she also refused. . There
upon, he a.gain tried to induce her _to go with him to the Casino a.nd again 
meeting with a refusal, he engaged her in further conversation, then 
"reached over and pulled the door shut11 a.nd drove away at a. fast rate of 
speed. Miss Anker asked a.ocused to let her out of the oar, but he paid 
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no attention'to her. He drove through "the compound gate without stopping 
to show our identif'ication, 11 then started speeding "driving very reckless
ly and drove over a safety zone narrowly missing a pedestrian." Miss . 
Anker again nleaded with him to let her out, but accused refused, stating 
11 ne wa~ going to take me for a ride. 11 She became frightened as he drove 
faster"' and "seemed to have no control over the car. 11 She screamed for 
help and opened the door of the car so that "passers-by would hear me 
better. 11 AJs she continued to scream., 11the German in back _Laocused 's 
driver who was sitting in the back seat while accused was drivini7' held 
me by the shoulders and told me not to jump out of the car, 11 and the ac
cused "turned the car radio very loud and he sang and it was very difficult 
for me.to ma..ke nzy-self heard. 11 The accused narrowly missed striking a 
weapons carrier, being driven by two colored soldiers in the same direc
tion as the accused I s car. Miss Anker ag9.in opened the car door and 
screamed to attract the attention of the colored soldiers. The street 
became narrower, and, upon coming to a deadend, the accus·ed failed to 
make the sharp turn to the right and his car crashed into a stone wall. 
Miss Anker•s head struck and shattered the windshield, causing her sub
stantial injuries. 

Accused was charged under the 96th Article of War with carrying an 
unauthorized weapon, to wit a a Walther Automatic Pistol, in violation 
of letter, Headquarters USFET, File AG 474, PMG-AGO, dated 9 October 
1946. A pistol answering to this description, a uP.P.K. Cal. 7.65 nun 
Halther Pistol, serial number 237103:K'' was found by Criminal Investigation 
Division ag~nts in the pocket of an overcoat belonging to the accused, who 
had retired in a lower berth of the train that was about to leave the Frank
furt railroad depot for Brei::ien, at 2120 hours, 8 January 1948. 

Accused was also charged under the 93rd Article of War with com
mitting an assault with intent to do him bodily harm, upon Private Otto 
Jackson, by pointing at him a dangerous weapon, to wita a pistol. 
Jackson, accompanied by Staff Sergeant Hart, was driving a 3/4 ton truck 
on Eckenheimerlandstrasse, Frankfurt, Germany, at about 1745 hours, when 
a civilian sedan traveling at a high rate of speed, passed him - 11the 
door was open and there was a woman screaming when it passed me. 11 He 
heard a crash !zlld with Hart went to see what had happened. -Hart got 
out and went to telephone for an e..~bulance, leaving Jackson sitting in 
the truck. Accused walked up to the truck and "asks me to take him to 
the hospital and I told him to wait till Sergeant Hart gets back ••• 
and he was fumblinr; around. in his bosom am he took out a gun and he 
fired a shot in the direction Sergeant Hart went and then pointed the gun 
towards me and told me to get out. I got out of the vehicle and he taken 
the vehicle and drove off. 11 

The accused took the stand and testifying in his own behalf, admitted 
he stopped his car, opened the door and offered to "give a lift11 to a 
young lady who was standing on the corner. After she entered the ce.r, 
they had a ceneral conversation as they were riding along, until they 
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came to a point where she said, 11This is my house. 11 Accused asked her 
"if' she would like to go to EUCOM Casino ar.d have dinner and then perhaps 
dance a.fter dinner" as he had about three hours before taking his train 
for Bremerhaven. He closed the door of the car an:l. drove out through the 
compowrl gate. 11 I was driving fast I imagine ••• I was in a happy mood, 
singing and the radio was playing. From the moment I left ••• I don't 
remember that the girl was even in the car • • • I don't remember any 
conversation at all that took place ••• I had drunk approximately three
quarters of a bottle of liquor ••• I continued down that street. I 
don't rem.ember how far it was, only I came to what seemed to me a dead.
end. I remember it rising up in front of me and the next thing I remem
ber I came to with my head upon the steering wheel ••• I didn't know 
how long I had been unconscious ••• something kept telling me to get 
to the station, don't miss the train ••• I took a couple of watches ••• 
and this pistol ••• from the front compa...'l"'tment ••• There were lots of 
German people around there, they were talking. I wa.s slightly dazed and 
I don't remember exactly what happened ••• I went around to the right side 
of the truck and e.s I was getting into it ••• these people were crowding 
and they were talking ••• they confused me and excited me and I yelleda 
'Get out of the way' and I pulled out the pistol ••• and fired one shot 
straight up into the air ••• Everybody scattered and I didn't see a soul 
after that ••• There was nobody in the truck ••• I wanted to get to the 
station••• I got under the steering wheel, turned the truck around and 
proceeded. ~ •• to the station ••• went to my compartment, undressed, 
and was just getting ready to get into a berth and four Agents from the 
CID came an:l. placed me under arrest." 

4. The aooused is 28 years of age am unmarried. He attended 
~nchburg College and George Washington University, and is a graduate 
of Strayer Business College. From 1941-1944 he wa.s an employee of the 
State Department (United States Government) handling secret codes a.nd 
Spe.nish-English translations for the American Ambassador at Quito, 
Ecuador. He was inducted at 1',ort George G. Meade, ?Jaryland, on 10 April 
1944. He was graduated from the Officers' Candidate Course, the Infantry 
School, Fort Benning, Georgia, and commissio~ed a Second Lieutenant: of 
Infantry (AUS) on 19 June 1945 •. He was commissioned in the same grade 
in the Regular Army on 1 September 1946, and promoted to First Lieutenant 
on 22 Me.rch 1947. Adjectival ratings on his efficiency reports of record 
vary from "Very Satisfactory" to "Superior• 11 

.. .. ... 
5. I recommend that the sentence be confirmed and carried into 

execution and that an appropriate United States Disciplinary Barracks 
be.designated as the place of confine~ent. 

G. · Inolosed is a form of action designed to oarry the foregoing 
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recommendation into effect, should such recommendation meet vrith your 
approval. 

' . ~.I .\':~-.r\ i.4· 
2 Incls T Ho:: .....s Ii. GP..ES!J 

1. aecord of trial 1.'ajor General 
2. Form of action ~he Judge .Advocate General 
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DEPA..'tT1'.ENT OF THE A.RJ::£ 
In the Office of Th~ Judge Advocate General 

Washington 25, D.c. 

JAGK - CM .3.30490 
28 Jui: 'i948 

UNITED STATES ) FIRST U.S. DJFANTRY DIVISION 
) 

v. ) Trial by G.C.E., convened at 
) Nurnberg, Germany., 17 De

Second Lieutenant THOMAS B. ) cember 1947. DisMissal, total 
OVEREND (0-2025291), Head- ) forfeitures and confinement 
quarters, 26th Infantry (BCT). ) for two (2) years. Disci

) plinary BaITacks. 

OPINION of the BOARD OF REVIEW 
SILVERS, AClffiOYD and LANNTI!G, Judge Advocates 

l. The record of trial in the case of the officer na.med above has 
been examined by the Board of Review and the Board submits this, its opinion, 
to '.I:he Judge Advocate General. 

2. Accused was tried upon the following charges and specifications: 

CHA..~GE I: Violation of Article of War 9.3. 

Specification: In that 2nd Lieutenant Thomas B. Overend, Hq 
26th Infantry (RCT), did at Bamberg, Germaey, on or about 
lO October 1947, feloniouszy embezzle by fraudulentzy con
verting to his own use ~ilitary Payment Certificates of 
the value of $1397.80, the property of the Melody Mansion 
Enlisted Men•s Club, 26th Infantry, entrusted to him by the• 
said Melody Mansion Enlisted Men ts Club as custodian of the 
fund for the Melody' Mansion Enlisted Men 1s Club. 

CHARGE II : Violation of the 95th Article of War. 

Specification 1: In that 2nd Lieutenant Thomas B. Overend, Hq 
26th Infantry (RCT), did at Bamberg, Germany on or about 17 
October 1947 nth intent to deceive :Major Russell R. Blair., 
officially report to.the said :Major Russell R. Blair that 
ntwo council books belonging to the llelody Mansion Enlisted 
Men•s Club Fund and annexes B" for the months of June, July, 
August and September 1947 for said i'\md had been lost in 
moving from Grafenwohr to Bamberg and that he did not know 
where the two council books and armexes B for the l:elody 
Mansion Enlisted Men's Club fund for June, Ju~, .lugust '1lld 
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September 1947 were located and further t.~at he could not 
produce said council books am annexes B for the Melody Mai sion 
Enlisted Hen's Club fund for the months of June, July, August 
and September 1947"which report was known by the said 2nd 
Lieutenant Thorn.as B.Overend to be untrue. 

Specification 2: In that 2nd Lieutenant Thomas B.Overend, Hq 
26t..~ Infantry (RCT), did at Bamberg, Germany, on or about 
17 October 1947 with intent to deceive Colonel Maurice C. 
Bigelow, officiall;y- report to the said Colonel 1Jaurice C. 
Bigelow that "he had lost the council books of the 1Ielody 
Mcnsion Enlisted l&3n•s Club and the vouchers belonging thereto, 
during the period o~ his custodianship and that he was unable 
to produce the said council books and vouchers pertaining to 
the said :Melody Mansion Enlisted Men I s Club11 -which report was 
then known by the said 2nd Lieutenant Thomas B. overend to 
be mitrue. 

CHARGE III: Violation of the 61st Article of vrar. 
(Finding of Not Guilty). 

Specification: (Finding of Not Guilty). 

CHARGE IV: Violation of the 96th Article of '\"iar. 
(Finding of Not Guilty). 

Specific~tion: (Finding of Not Guilty). 

A~cused pleadec1. not guilty to all charges and specifications. He was 
found guilty of Charges I and II and their specifications and not guilty 
of Charges III and IV and their specifications. No evidence of a:ny 
previous conviction was introduced. He was sentenced to be dismissed the· 
service, to forfeit all pay and allowances due or to become due, and to , 
be confined at hard labor, at such place as the reviewing authority might 
direct for two years. The reviewing authority approved the sentence, 
designated the Branch, United States Disciplinary Barracks, Fort Hancock, 
New Jersey, as the place of confinement and forwarded the record of trial 
for action under Article of 'War 48. 

J. Evidence 

For the Prosecution 

Accused was custodian of the Melody Mansion Enlisted Men•s Club fund, 
26th Infantry (RCT) at Grafenwohr, Germany, from about 16 June 1947 to 
about 6 October 1947. On the latter date, Lieutenant Constantine B. 
Demitriades, who had previously been appointed custodian of the fund -tD 
succeed accused, took charge of the club property with the exception of 
the cash (R ?, 16, 18, JO, 48). 
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7.1hen accused attempted to transfer the property of the :Melody 
l:'.ansion Enlisted Men's Club to Lieutenant Demitriades "prior to the end 
of September" it was discovered that a cash shortage existed. Upon the 
request of accused, C::ilonel Bigelow, con111anding officer of the 26th In
fantry (i:~T), appointed a board of officers to make an :investigation of 
the fund. Major Russell Blair was na::ted as president of the board of 
officers. The club was closed on 25 September 1947 for the purpose of 
the investigation. Major Blair submitted a report of the board of 
officers to Colonel Bigelow showing a shortage of cash in the fund and 
that there was actually in accused's possession on 26 September 1947 the 
sum of $1118.50, belonging to the fund. The appointing authority, not 
being satisfied with the report, ordered the board to continue its m
vestigation. The 26th Infantry (RCT) then being in the process of moving 
from Grafenvrohr to Bamberg; Germany, the board of officers did not meet 
again to continue its investigation until early October 1947. At this 
ID;leting the board did not have before it the council books and Annexes B 
which were examined at the previous meeting. ~1.ajor Blair testified that 
the board found from the figures available, an actual cash shortage of 
four hundred and ninety-six dollars. Accused submitted a statement i..--i his 
Offll handwriting to Maj or Blair explaining v:hy the council books and 
Annexes B for June, July, August and September v:ere not available to the 
board. This statement was read to the court without any objection beinG 
interposed by the defense and the statement was attached to the record of 
trial as Prosecution Exhibit 5. It reads as follows: 

"On the morning of October 8, 1947 while still in Grafenwohr, 
Ger I had one half of Melody Mansion Em. Club records in rrry Val 
pack & ~at having room enough in nr:r Val pack I put the council book 
& all the annex B's for June, July, August &Sept &vouchers from 
August & September in a musette bag I told the drive to make sure 
the Val pack & musette bag & rrry radio stay in the jeep, the rest 
of the equipment would go on a truck. The convoy left about 0715 
& I was to bring up 6 jeeps & 2 trailers about 1 hour later. This 
I did & when I got here I couldn't locate th~ musette bag. One 
M/Sgt now in Lonhofter School told me he had seen the bag about 
2300 the same night; about 5 days later another Sgt left the 
vouchers. I have contacted this Sgt & he told me he couldn't find 
the Annex B•s & Council books. I have made every effort possible 
to locate them fast. As of now I have looked personnely in the 
S-4 'V,arehouse over in Service Company Supply room, Regt. Hq Supply 
room., even in the Gy"m. 

Thomas B. Overend 
2nd Lt Inf' •.- (R 8., 17., 24-28,301

32, 43.) 

On 17 October 1947, Colonel Bigelow called accused in to his office 
and in answer to questions concerning the whereabouts of the council book, 
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vouchers and money, accused stated that he had lost them in moving from 
Grafenwohr to Bamberg and that ha did not lalqw where they were., although 
he had searched everywhere (R 9, 19., 20). 

Lieutenant Colonel '\'[astray E. Wilson, executive officer of the 
26th Infantry (RCT), received a report on 17 October 1947 that accuoed 
had been sent to the hospital as the result of a suicide note found m 
his quarters. On the following morning he sent Lieutenant William 
Bridges to accused's quarters to secure accused's personal affects and 
11 if., by chance., there were any papers or vouchers connected with the 
Helody Mansion fund; if so., to bring those to me. 11 Lieutenant Bridges was 
accompanied to accused's quarters on 18 October 1947 by a Lieutenant 
Phillips (R 18., 20). 

By deposition which was accepted in evidence (Pros. Ex. 6) and read 
to the court Lieutenant Bridges testified that on 17 October 1947 he was 
ordered by Colonel Bigelow to take accused to the hospital. On the way 
they stopped at the accused's room in Bamberg., Germany and at the request 
of accused., Lieutenant Bridges took the council books., pertaining to the 
Thlody Mansion Enlisted Men's Club., to his room for safekeeping. The 
following day., 18 October 1947., Lieutenant Bridges again went to accused's 
room pursuant to the order of Lieutenant Colonel Wilson and there found 

11B11the annexes to the council books. He delivered to Lieutenant Colonel 
Wilson the council books of the 1lelody 1.iansion Enlisted Men I s Club to
gether with· Annexes 11 B11 (Pros. Ex. 3). 

When accused returned from the hospital on 15 November 1947 Lieu
tenant Colonel Wilson asked him if he lalew the council books and vouchers 
had been found and if ha knew where they had been found. In reply ac
cused said., 11 I presuTie _in nry room. That is where they were" (R 23). 

First Lieutenant Constantine B. Demitriades., 26th Infantry (RCT)., 
testified that he was r..otified of his appointment as custodian of the 
Melody Mansion Enlisted.Men 1 s Club fu.~d about 25 September 1947 and that 
he officially assumed his duties as such custodian about 6 October 1947 
at Grafenwohr., Germany. He S'.lbsequently signed a certificate dated 6 
October 1947 (Pros. Ex. 4) that he had received from accusedj his predeces
sor in office., the stock of bottled goods, beer and Cc~a-Cola valued at 
$4,948.58 and that he had not received a."1y p.;.rt of the money of the fund 
amsunting to $1397.80. The accused had also signed a certificate (Pros.
Ex. 4) that he had turned over the bottlad goods., beer and Coca-Cola to 
Lieutenant Demitriades., but that he had turnad over no cash to him. The 
latter part of September 1947 accused had requestad Lieutenant Demitriades 
to take over the cash on hand and to allow him to ~aka up the difference in 
bottled gocds. Lieutenant Demitriades re.fused the offer as the board of 
officers had not yet e.11thorized a transfer of the :fund (R 29-32). 
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I:iajor rI. H. Switzer testified that he audited the council books 
for the Melody Mansion E::::ilisted Men I s Club fund for the month of August 
1947. He actually counted the cash on hand at the end of .August, which 
amounted to $2123.20 (R 39-40). 

The council book for the Eelody Mansion Enlisted Men's Club f'und was 
admitted in evidence Tiithout objection as Prosecution EY.hibit 6 which 
showed the balance of cash on hand as of 25 September 1947 to be $1397.80. 
The balance is certified to by accused as custodian but it does not appear 
on the council book that the account was audited (R 40). 

For the Defense 

1;:ajor ~Y. H. Switzer testified as a character witness for accused. 
The Eajor stated that he had closely observed accused's performance of 
duties and had received favorable reports concerning him. He would rate 
accused on efficiency nvs, 11 on initiative 11 low'' and on sincerity to duty 
11high11 (R 36, 37). 

Defense read a letter to the court written by Charles F. Carter.,Jr., 
First Lieutenant., 26th Infantry., stating t.riat he would rate the.accused as 
"Excellent" {Def. Ex. B) (R 37). 

Defense also introduced in evidence as Defense Exhibit Ethe follow
ing letter written by accused found in his room on 17 October 1947., the 
same day he was taken to the hospital. · 

1115 October 1947. 

11 To whom it may concern: 

This day I have been A.W.O.L. for one day and I really dont 
know when I shall return but if everything l'l'Orks out the way I 
want it to I'll never return.· There is a reason for me doing 
this but I know that I know I'm doing l'II'Ong but here is the 
reason. 

About three weeks ago while I was out one night I had the 
club Funds in ray pocket and something happened to it because l'w'hen 
I got hone it was gone. · I dont know weather it was stoolen or 
What happened to it but I know that y()u people wont believe me 
so this is the way I'm going to do it as you know I love "the life 
of a soldier and to be a branded man I couldn't stand so I'm 
going to leave for a while and as soon as I can I 1m going to 
repay the money and then Itm going to take ray own life and if I 1m 
going to be picked up by the M.P. 1s I111 k~ll rayself before they 
take me. ·,mere Ism going I dont know but it 'Will not be a large 
to11m and I•m going this road all myself. I have tryed to borrow . 
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the money and haven I t been ab] e to do so yet and one thing I 
have never did was steal and I 1m. not going to start now. 

By the time that you get this letter I'll probably be 
along ways fro:n here and also if I cant find a:ny vray to get 
the money I'll take nv own life. 

Sincerely Yours. 

THOI1AS B OVEP.END 
2nd Lt. Inf~ 

Accused I s rights as a witness were explained to him and he elected 
to testify under oath in his own behalf. 

Accused. testified :r..e offered to pay the money in the fund over to 
Lieutenant De:nitriades Tiho refused to accept it because there was a short
age of 11 eight dollars". Accused had offered to make up the shortage ,Tith 
ti.'lree bottles of Scotch. Shortly thereafter and on or about 24 September 
1947 accused took the matter up with Colonel Bigelow who ordered a board 
of officers to investigate the club fund. Before the investigation was 
cor.ipleted t~e unit was ordered to move from Grafenwohr to Bamberg. On or 
about 7 October 1947 the unit prepared to move to Bamberg. Accused turned 
in the safe, in which he kept the club funds, to the Quartermaster. He 
put the 1:ione;r amounting to about $1400 in ten-dollar script in a large 

11ET11brown envelc,pe and placed t:-e envelope in the inside p,cket of his 
jacket. In tie evening of 7 October 1947, while he was supervising the 
lo~ding of a truck, he re~ovei his jacket and laid it on the gromid or 
on a box next to the truck. '!.hen the loading was completed he put his , 
jacket ·on and went to the club and thence to his quarters where he first 
discovered the n:oney was missing. Ha retraced his steps in search of 
the envelope but he could not find it. 

Accused later t.:.ld Colonel Bigelow anJ Major Blair that he had lost 
the council books because he 11 was stalling for time to make up the money." 
Althouc.,h he atte~ptei to obtain money to reimburse the fund for the loss 
he was never able to ('.o so and consequently he never did repay the money 
belongbg to the clu:, i'u:.d.• 

4. Discussion 

The court found accused guilty of embezzlement of Jlj,litary Payment 
Certificates of the vab.e of $1397.80, the property of the Melody Mm sion 
Enlisted Men• s Club. T:-.e accused was custodian of the fund and as such was 
charged with the responsibility of transferring the property of the fund to 
his successor in office. The fund consist3d of bottled goods, beer, 
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Coca-Cola and cash. It appeared from the council book that there was 
$1397.80 cash in the club fund at the tlrae the club was closed on 
25 September 1947. Accused failed to account for or to pay to his suc
cessor a:rry part of this cash. 

The Board of Review in CM 320308, Harnack, 69 BR 323, at page 329 
stated: 

11 There is a well established legal presumption that one who 
has assumed the stewardship of a.,other 1s property has embezzled 
such property if he does not or cannot account for or deliver it 
at the time an accounting or delivery is required of him. The 
burden of going forward w.i.th proof of exculpatory circumstances 
then falls upon the steward and his explanatory evidence., when 
balanced against the presumption of guilt arising from his fail
m·e or refusal to render a proper accounting of or to deliver 
the property entriisted to him,creates a controverted issue of 
fact which i~ to be determined, in the first instance at least., 
by the court. Here the court, by its findings of guilty of 
embezzlement resolved this question against accused and the re
vie,T.i.ng authority did not., nor do V1e, find a:rry reason to disturb 
such findings. (CM 276/+35, Heyer, 48 BR .3.31., J.38; CM J01840., 
Clarke, 24 BR (.CT0) 203, 210; CI1I 262750, Splain, 4 BR (ETO) 197, 
204.) 11 • 

Apparontls' the explanation offered by tho accused as to the manner 
in which the cash of the fund was lost did not., in the minds of the 
triers of fact., overcome the legal presumption of accused's guilt. We 
have seen no reason, in this record of trial, why we should disturb their 
verdict. 

The court also found accused guilty of two specifications alleging 
respectiveJ.s' that he made two false official reports., one to Major 
Russell R. Blair and one to Colonel Haurice c. Bigelow., concerning the 
loss of the council books, Annexes B and vouchers for the Melody Mansion 
Enlisted 1~n's Club Fund. The 'evidence conclusively shows that ac-
cused made the statements substantially as alleged to each of the officers 
nar,:ed,. well knowing the statements to be .false and Vii th an intent to 
deceive each of the officers to i'thom. the statements were made. It is 
obvious that such false statements made under the circumstances here sho-wn 
constituted conduct unbecoming an officer and gentleman in violation of 
Articl~ o_f War 95 and rendered him "moralls' unworthy to remain a member 
of the honorable profession of ams. (;Tinthrop) 11 (par 151., MCM, 1928). 

5. Records of the Department of the Army show that accused is 30 
years of age, is married and has two childre~. He attended vocational 
high school for two years. In civilian life he was employed by a manu
facturing concern where re supervised and.inspected equipment being packed 
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for shipment. He enli~ted on or about 6 A,;gust 1942 and was awarded the 
Bronze Star and Silver Star !.'.ed2.l<l for action in Germany. He was given 
a direct appoint~ent in the field as an officer and was commissioned a 
second lieuterant. on 11 1.;ay 1945. He was relieved from active duty on 
4 Decerr'.ber 1945 a.".ld entered upon extended active duty as a reserve 
officer on 20 September J.946. His efficiency reports have all been 
11 excellent. 11 

6. · The court was J.ec:;ally constituted and had jurisdiction over the 
accused and the offenses. ¼o errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board 
of Review is of the opinion that the record of trial is legally suffi
cient to support t.~e findings of guilty and the sentence and to warra.~t 
confirr.lation of the sentence. Dismissal is mandatory upon conviction of 
a violation of Article of War 95 and is authorized upon conviction of an 
officer of a violation of Article of ·;;ar 96. 

--.---------.J•Judge Advocate 

~""'~,:r.:....<--~=-1,....£~.u,,.µ:,"1,t-.___,Judge Advocate 
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J:'..GK - Cl.'. 330490 1st Ind 

.. 1JAGO, Dept. of the Army, \19.shington 25, D. C. . 

·ro: The Secretary of the Army 

1. Pursuant to Lxecutive Order No. 9556, dattd 1ray 26, 1945, there 
are transmitted herewith for your action the reco!·c1. of triul and the 
opinion of the Boa~·c. of Reviev, in the case of Second Lieutenant Tnorr:e.s 
B. Overend · (0-2025291), Headquarters, 26th Infantry (RCT ). 

2. U;:,on trial by 0eneral court-martial this officer was f'oi..nd guil"\iy 
of the ell'.bezzlerent of ;.;1397.80, property of tho 1:elody Lansion Enlisted 
;·en's Club (Spec, Chg I), ir. violation of Article of Viar 93, of having 
r.ia.de a false official report to 1'.ajor Russell R. Blair that he had lost 
the council books and Annexes B of the l.elody ?:ans ion Enlisted lien's 
Club fund, that he did. not know wl1ere they were located and that he could 
not 9roduce them (Spec 1, Chg II), and of having made a false offioia.l 
report to Colonel ;.,::a.urice C. Bibelow that he had lost the council books 
and vouohers of the Felody I:a.nsion Enlisted !,:en's Club and was unable to 
produce them (Spec 2, Chg II), in_violation of Article of ~;·ar 95. No 
evidence of any previous conviction was introduced. rte w~s sentenced 
to be dismissed the service, to forfeit all pay and allowances due or to 
become due, and to be confined at hard labor at such place as the review
ing; authority mie;ht direct for two years. The reviewing authority ap
proved the sentence, desigiated the Eranoh, United States Disciplinary 
Barracks, lort Hancock, };ew Jersey, as the ple.ce of confinement, and for
warded the record of trial for action ur..der Article of '.,7ar 48. 

3. .ii. summary of the evidence rr-.ay be found in the accompanying opinion 
of the Board of ltenew. I concur in the opinion of the Board of Review 
that the record of trial is legally sufficient. to support the findings 
of guilty and tne sentence as approved by the reviewing authority and to 
warrant confirreation of the sentence. 

Accused was custodian of the I.:elody }:~ans ion Enlisted :,:en's Club Fund, 
26th Infantry (RCT), at Grafenwohr, Germany, from about 16 June 1947 to 
about 6 October 1947. On the latter date, Lieutenant Constantine B. 
De.rnitriades assUL1ed custody _of the fund ;:,ursuant to his appointment as 
custodian, sometime previouslr, by Colonel ~•.aurice C. Bigelow, the com
IPandinc officer of the 26th Infantr~r (RCT ). The fund consisted of 
"bottled boods, beer e.nd Coca-Cola". and cash. Accused offered to transfer 
the f'u:::id to Lieutenant DP-mitriades sometime in the latter part of September 
1947 but Lieutenant Demitriades would not accept it because there was a 
cash shorte.ge. On or about 6 October 1947, however, Lieutenant Demitriades 
did accept the 11bottle goods, beer and Coca-Cola.11 only. He never received 
any part of the cash and no offer to pay the cash to him was made on 6 
October or subsequent thereto. Accused claimed he lost the cash belong-
ing to the fund during the evening of 7 Octobe» 1947 while supervising 
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the loadin~ of a truck. In thA latter part of September 1947 a board of 
officers h;d been ap~ointed to investigate the fund. A report was made 
by the board of officers wherein it was shown that a shortage of cash in 
the fund did exist. The appointing authority not being satisfied with 
the report ordered the board to continue with their invsstigation. The 
26th Infantry (RCT) then being in the process of moving from Grafenwohr, 
Gerrrany, to Bamberg, Germany, the board of officers did not meet again 
to continue their investigation until early October 1947 after the move
ment was completed. At this meeting they did not have before them as they 

11 B11did at the earlier meeting the council books and Annexes • A request 
was made of accused for the council books and vouchers. In response to 
such request he stated at different times to both Colonel 1..aurice C. 
Bib-elow, his commanding officer, and r.:i,.. jor R'.lssell R. Blair, president 

11 B11of the board of officers, that the council books, Annexes and vouchers 
were lost in the move from Grafer.wohr to Bexaberg and that he did not know 
where they were and could not produce them. The council books, Annexes 
11 B11 and vouchers were later found in his quarters where accused admitted 
they had been all the time. He testified that he made such statem~nts 

11 B11concernin6 the council books, Annexes , and vouchers in order to 6i ve 
him time to obtain money to reimburse the fund for the cash he had lost 
when the unit moved to Bamberg. The cash which should have been in the 
fund as of 25 September 1947 vrhen the club was ordered closed during the 
investigation -s.nd audit by the board of officers was established by the 
evidence to be ~1397.80. 

4. Records of the Department of the Anny show that accused is 30 
years of age, married, and has tw-o childr~n. He attended vocational high 
school for two years. In civilian life he was employed by a manufacturing 
concern where he supervised and inspected equipment being packed for ship• 
ment. He enlisted on or about 6 August 1942 and was awarded the Bronze , 
Star r.:edal and the Silver Star in Germany. He was given a battlefield 
cor:unission as a second lieuteno.nt in 1945. He was relieved from active 
dut:r on 4 December 1945 and entered upon extended active duty as a re
serve officer on 20 September 1946. His efficiency reports have all been 
"Excellent •11 

5. I recommend that the sentence be confirmed and carried into 
execution and that an appropriate United States Disciplinary Barracks 
be designated as the place of confinement. 

6. Inclosed is a form of action designed to carry into execution 
the foregoine recommendation, should it meet with your approval. 

2 Incls 
1. Record of trial 1/iajor General 
2. Form of action The Judge Advocate General 

c ocMO-ii;o~-ii-:ru1;-194s>:---------------

. \ 

TR01IAS H. GREEN 
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DEPART:.zr:T OF T'i:{E; ARlff 
In the Office of The Judge Advocate General (69)".',ashington 25, n.c. 

JA~ - c;,r 330506 

UNITED STATES ) 2D ARLIORED DMSION 
) 

v. Trial by G.c.M., convened at ~- Camp Hood, Texas, 2 April
First Lieutenant JACK ) 1948. Dismissal and confine
FORSYTHE (0-1686531), ) ment for six (6) years. 
Company c, 73d Engineer ) 
Combat Battalion. 

OPINIO!J of the BOARD OF REVIEW 
JOHNSON, BAUGHN and KANE, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge
Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE Ii Violation or the 94th Article of War. 

Specification l: In that First Lieutenant Jack Forsythe, CE, 
for the purpose of obtaining approval, allowance, and pay
ment of a claim against the lhited States, by presenting to 
J. R. Berrios, Lieutenant Colone1;FD, Finance Officer at 
APO 846, c/o Postmaster, :Miami, Florida, an officer of the 
United States duly authorized to approve, pay and allow such 
claims, did, at APO 846, c/o Postmaster., Miami, Florida, on 
o~ about 5 November 1947, make and use a certain writing., to 
wit: WD Form 336, Pay and Allowance Account Voucher., which 
said ~oucher, as he the said First Lieutenant Jack Forsythe., 
then knew, contained c'l statement that he was due base and 
longevity pay, foreign service pay, subsistence alloW3nce 
and rental allovrance for the period l October 1947, to 31 
October 1947 inclusive., and that the on~ deductions l!hich 

·should be made from the above mentioned credits was a Class N 
Allounent in the amount of $6.65,· effective October 1947, 

· and adva..~ce premiums., the total Class N deductions aggregating 
$19.951 which statement was false and fraudulent in that it 
failed to show a deduction of $275.00 partial payment re
ceived by the said First Lieutenant Jack Forsythe on 29 
October 1947, from J. N. Breen, Itajor, FD, Disbursing Officer 
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·1:aller Field, '£rinidad, British 1:est Indies, and_in ~at 
adequate family ouarters ware assigned to the said First 
Lieutenant Jack Forsythe at ~·;aller Field, Trinidad, British 
-:rest Indies, and that the said adequate family quarters were 
tenninated on 4 lJovember 1947, and which staten1ent was then 
known by the said First Lieutenant Jack Forsythe to be false 
and fraudulent. 

Specification 2: In that First Lieutenant Jack Forsythe., for the 
purpose of obtaining approval., allowance., and payment of 
claim against the United States, by presentin.G to H. C. 
Oakes, :t:ajor., AC, Finance Officer at Williams Field, Arizona, 
an officer of the United States dulJ° authorized to approve, 
pay and allow such claims, did., at Williams Field., Arizona., 
on or about 4 December 1947, make and use a certain writing., 
to wit: ·i:D For;n 336, Pay and Allowance Account Voucher., 
'l'lhioh said pay and allo;wance account voucher., as he, the said 
First Lieutenant Jack Forsythe, then knew, contained a state
ment that he was due base and longevity pay for the period 
1 October 1947, to 30 November 1947, foreign service pay for 
the period l October 1947, to 6 November 1947, subsistence 
allo,,ance for the period l October 1947, to 30 November 1947, 
and that there sho~ld be deducted from the above mentioned 
credits partial payments aggregat:ing $550.00 which he received 
as .follows: $200.00 on 17 November 1947., from the Finance 
Officer at Williams Field; $350.00 which he rece_ived on 24 
November 1947 from the Finance Officer at Williams Field., 
Arizona, and Class N Allotments for the months of October and 
November 1947, at the rate of $6.65 per month aggregating
$13.30, which statement was false and fraudulent in that the 
said First Lieutenant Jack Forsythe failed to deduct partial 
payment in the ainount of $275.00 which he received on 29 
October 1947 from J. !,{.Breen, 1.Iajor, FD, Finance Officer at 
Waller Field, Tr:inidad, British West Indies., and claimed that 
he was due base and longevity pay, foreign service pay., sub
sistence allowance and rental allo,rance for the period 1 
October 1947, to 31 October 1947, Which had been previouszy 
paid to him on or about 5 November 1947, by J. R. BaITios., 
Lieutenant Colonel, FD, Finance Officer at APO 846, c/o 
Postmaster, 11.ami, Florida, on Voucher No. 7938 and that he 
did claim that there was due him rental allowan~e for the 
period l October 1947., to 30 November 1947, although adequate 
frui,ily quarters were assigned to him at 1'!aller Field Trinidad., 
British ;·i'ast Indies, and were not terminated until 4"November 
1947, and was then known by the said First Lieutenant Jack 
Forsythe to be false and fraudulent. 
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Specification J: In th~t first Lieutenant Jack Forsythe, for 
the purpose of obtainin6 approval, allowance, and pap.ent 
of cleim a;;ainst the U::i tcd Stat:rn, b~r presenting to i3. F. 
Hillman, LieutenG!Ilt Colonel, !iD, Finance Officer at Camp 
Hood, Texas, an officer of the United States duly author
ized to approve, pay and allow such claims, did, at Camp 
Hood, Texas, on or about 5 January 1948, make and use a 
certain writing, to wit: ,;D Fonn 336, Pay and Allowance 
Account Voucher, with supporting certificate thereto, 

· which said Pay and i.llowa.'1ce ,~ccount Voucher, and support
ing certificate thereto, as he, the said First Lieutenant 
Jack Forsythe, then knew, contained a statement that he 
was due base and longevity pay, subsistence allowance and 
rental allowance for the period l November 1947, to 31 De
c~rr~er 1947, that there should be. deducted from the above 
credits a partial payment which he received on 16 December 
1947, in the amount of *;150.00, and Class N Allotments for 
the months of November and December 1947, at the rate of 
~6.65 per month aggregating $13.30, that he was last paid to 
include 31 October 1947, by the Finance Officer at Wall.er 
Field, British ,iest Indies, and that he had not previously 
signed a pay voucher covering the period stated on the above 
mentioned voucher or any portion thereof, and that if such 
voucher was presented to another Disbursing Officer, it was 
withdravm personally by him and had been destroyed, and that 
he received or requested a partial payment in the amount of 
$150.00 on 16 December 1947, which s~atement was false and 
fraudulent in that the said First· Lieutenant Jack Forsythe 
did receive payment for base and longevity pay, subsistence 
allowanca, and ~ntal allowance for the period l November 
to 30 November 1947, fro:n H. C. Oakes, ~jor, AC, Finance 
Officer at 1.'fillians Field, Arizona, on or about 4 December 
1947, on Voucher No. 2702, and that he did receive a partial 
payment in the amount of ~175.00 on 16 December 1947, from 
H. c. Oakes, ~.:ajor, Ar,, Finance Officer at Viilliams Field, 
Arizona, on Voucher.No. 3053, and that adequate fa.-nil,y 
quarters were assigned to him and that the said adequate 
fa:nily quarters were tenninated on 4 November 1947, and 'Which 
stat9roont was then known by the said First Lieutenant Jack 
Forsythe to be false and fraudulent. 

CHAR~ II: Violation of the 95th Article of Yrar. 

Specification 1: Same as Specification 1, Charge I. , 

Specification 2: Same as Specification 2, Charge I. 

Specification J: Same as Specification 3, Charge I. ,. 
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Accused pleaded not guilty to and was found guilty of all Charges and 
Specifications. No evidence of previous convictions was introduced. He 
was sentenced to be disr.dssed the service, to forfeit all pay and 
allowances due or to become dt,e, and to be con::.'ined at hard labor for 
ten (10) years. The revieTr.lng authorit-.r approved the sentence, reduced 
the period of confinement to si.'C (6) years and forwarded the record of 
trial for action under Article of War 48. 

J. Zvidence for the Prosecution. 

·The accused, a cor.imissioned officer (R 6; Pros. Ex. l), was assigned 
quarters nur.iber 413, \,'aller Field, Trinidad, British West Indies., from 
11 July 1947 until 4 November 1947 (R 11, 12, 27; Pros. Exs. 4., 5). He 
executed 1':1;ll' Department Form 1Jo. 35 signature card at Camp Hood., Texas, on 
or about 5 January 1948 (R 6-3; Pros. Ex. 2), and also signed a letter in 
the presence of other officers at the same station (R 9, 10; Pros. Ex. 3). 

True photostatic copies of official pay and allowance vouchembear-
ing signatures identified as those of accused (R 14, 16, 17, 18., 19., 20, 21, 
22) were received in evidence. These were duly certified to by the offi-
cial custodian of the original vouchers, all showed accused as a First 
Lieutenant in the second pay period, having completed seven (7) years 
service on 8 or 9 October 1947, and further sho,rad 1.rrs. Doris Forsythe., 
?hoenix., Arizona, as his dependent wife. Accused's signature., 11 Jack Forsythe", 
appeared twice on each voucher immediately after the statement: 

"I certify that the foregoing statement and account are true 
and correct; that payment therefor has not been received; and 
that payment to me as stated on the within voucher is not pro~ 
hibitad by any ~rovisions of la1v limitin6 the availability of 
appropriation(s) involved"., 

and the second time under "Signature of Payee" indicating receipt of cash 
payment of the amount shorm thereon (R 14-17., 19., 20., 22; Pros. Exs. 6, 7, 
8, 9, 10, l+, 13). Following is a sum:nary of additional data extracted 
from each voucher: 

) 

Place li'inance Officer Period Deductions Date Paid ~ Amounj_ 

\:aller l<'iald J .:i.::3reen Partial pay None 29 Oct 47 ~275.00
Trinidad, :SWI l!aj • .,F.D 0 (R. l4;P.E. 6) 

P.PO 846 :,:iami J.R.Berrios l to .31 Oct Insurance 5 Nov 47 f;33g.45(i'Uerto Rico) Lt.Col.:5' .D. 47 ~)19.95 (R.l5,l6;P.E,7 
·.,illiar::s Field H.C. Oakes Parti!il Pay- None $200.0017 Nov 47Arizona i'.aj. ,A.G. ment (R.l7;P.E.8)

~c:i.nance Officer 
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(Cont'd from page 4) 

'Place Finance Officer Period Deductions ~ Paid Net Amount 

Killiams Field 
Arizona 

H.C. Oakes Partial Pay-
ment 

None 24 Nov 47 $350.00 
(R.17;P.E.9) 

' 
Williams Field 
Arizona 

H.C. Oakes 1 Oct 47 to 
30 Nov 47 
Foreign Svc, 
1 Oct to 6 
Nov 47 

Partial Pay 
550.00 
Insurance, 
$13.30 

4 Dec 47 $136.10 
(R.19,20;P.E.l0) 

Williams Field 
Arizona 

H.c.·oa1ces Partial Pay, 
Dec 1947 

None 16 Dec 47 $175.00 
(R.2'.) ;P.E.11) 

Canp Hood, Texas B.F.Hillman 
Lt.Col.F.D. 

Nov.47-Jl Dec Partial Pay, 5 Jan 48 
47 $1.50.00 

Insurance, 
$13.30 

$,512.10 
(R.22;P.E.13) 

A certificate bearing accused's signature accomplished in connection with 
the above payment at Camp Hood shows that he claimed to have been last paid to 
include 31 October 1947, subject ooly to a partial payment in the amount of 
one hundred fifty dollars ($150.00) on 16 December 1947 (R 21; Pros. Ex. 12). 

A.9 a result of the above claims for pay and allovra.nces submitted over ac
cused's signature, he was "over-paid" in the ·amount of one thousand eighty 
dollars and forty cents ($1080.40) for the period l October 1947 to 31 De
cember 1947, inclusive (R 23, 27; Pros. Ex. 14). In computing the amount 
actually due accused during this period, appropriate allowance was made for 
overseas service (R 18, 26, 27). 

4. Evidence for the Defense. 

Lieutenant Colonel James L. Lake, Jr., a wit.~ess for the prosecution re-. 
called as a witness for the defense, testified that he had given accused three 
days leave on 28, 29, and 30 January 1948, for the purpose of taking care of 
far.1ily matters in Arizona. Accused returned from this trip of his 0191l 

volition (R 29, 30). Following the finding of discrepancies in accused's pay 
accounts, his orders to Fort Knox for the purpose of attending a service 
school were cancelled. Thereafter, Colonel Lake recomnended approval o! . 
accused's resignation and "understood" that the Comnanding General of Camp Hood 
did likewise (R 30). In examinuig accused's records, Colonel Lake found that 
accused had a battlefield comnission and had been wounded in action for which 
he l'las awarded the Purple Heart (R 31). 
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After having been advised of his rights by counsel, accused elected 
to remain silent (R 31). 

5 The specifications of which accused was found guilty in each in
stance· allege the mnking and use of a Pay and Allowance Account Voucher 
(H.D. Form 336) kno~-r.ing same to contain a statement or statements which 
were false and fraudulent. The proof required to support these charge.s, 
whether in violation of Article of Viar 94 or 95, is: 

11.... (~ That the accused made or used or procUl'ed or advised 
the makin~ or use of a cert.ain llriting or other paper, as al
leged; (g) that certain statements in such writing or other 
papers were false or fraudulent, as alleged; (g.) that the ac
cused knew this; (g) the facts and circumstances indicating that 
the act of the accused was for the purpose of obtaining or aid
ing certain others to obtain the approval, allowance, or payment 
of a certain claim or claims against the United States, as 
specified, and(!) the amount involved, as alleged." (Par. 150g, 

, ~CLI, 1928, PP• 182, 183). 

Specifications l of Charges I and II allege that accused knowingly 
failed to show on his pay and allowance voucher for October 1947 a partial pay
ment deduction in the amount of two hundred seventy-five dollars ($275.00) 
and a deduction of seventy-five dollars ($75.00) for quarters furnished by 
the Government. Competent documentary evidence standin6 undisputed in the 
record clearly shows that accused was paid in cash the sum of two hundred 
seventy-five dollars ($275.00) on 29 October 1947 (R 14; Pros. Ex. 6), and 
that quarters number 413Q were assigned to accused from 11 July 1947 until 
4 November 1947 (Pros. Exs. 4, 5). In addition to testimony showing that 
this assignment had reference to 11 fami'.cy-11 quarters, adequate in character, 
the court should be considered as having taken judicial notice of paragraphs 
40, 41, Army Regulations 210-10, 61Iay 1947, more particularly pafagraphs 
40b(3) and 4l(b) thereof. Prosecution's exhibit number seven (7) discloses 
that neitb3r the deductions for the partial pay nor the quarters were made 
on the voucher certified by accused as correct for the period 1 October 
1947 to 31 October 1947, inclusive, and .further, that accused received on 
5 November 1947, full payment in cash, without consideration of these de
ductions. From these facts alone, without considering other evidence, 
including that relating to accused I s course of conduct over an extended period 
of time, the court was fully justified in infe?Ting the required .fraudulent 
intent. · 

Specifications 2 of Charges I and II charge accused with having made 
and used a false writing in connection with a clai.l'Jl for pay for the period 
l October 1947 to 30 November 1947 submitted at a different military 
station. In considering the evidence adduced in support of these offenses, 
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the Board is impressed with the _seemingly patent character of this fraud, 
and the fact that almost any conceivable explanation in connection vii th 
this voucher would seem highly unreasonable. This ster:s from the fact the 
period for which this voucher was submitted duplicated approximately half 
of a period for which accused had been paid only one month earlier, and 

. both were for base and longevity pay as wall as allowances•. ·,\bile an 
officer might conceivably through heedlessness or mistake e1T with respect 
to an item such as an allowance for quarters or the period against which a 
partial payment was chargeable it does not follow that he would be 
similarly unmindful as to the very basis of his monthly reml.ll'leration. 
Evidence equally clear and convincing establishes the other necessary 
elements of these offenses, viz., that he presented the vouchers and re-

. ceived the amounts shown thereon. 

Specifications 3 of Charges I and II alleging the making and using of 
a false -writing in connection with a claim against the Government are 
clearly supported by competent documentary evidence undisputed in the record. 
With respect to this evidence as well as the documentary evidence in support 
of the other specifications the only question concerns +,he handwriting 
comparisons. · 

From a factual standpoint it is uncontradicted that Lieutenant 
Colonel Burleigh F. Hillman, Finance Department, testified as to the simi
larity of handwriting, had fifteen years experience in banking and com
mercial affairs prior to entering the military service and six years as 
finance officer in the Army (R 10, 11). He decliJled to style himself as an 
"expert" in the comparison of handwriting but o~ as "above average". 
His qµalifications were ample to pannit the court to conclude that he was 
sufficiently qualified to render an opinion and to give his testimony such 
lr8ight as considered appropriate. In tltls connection it has been uni
formly held that the question of' the qualifications of an expert witness is 
one for the court's determination (CM 255438, Hurse, 50 BR 107, 117). . 

"Bank officials and other parsons whose business it is to 
examine signatures may qualify as experts in the identification 
of handwriting by a comparison of specimens. The qualification 
of such expert must be shown by the party producing him, and the 
determinaticn of his skill is a question addressed to the trial 
judge. This qualification depends upon knowledge, experience 
With the subject, and capacity to f'om an opinion. The extent 
of the qualification does not affect the competency, but goes 
to the weight of the testimony." (Sec. 964, Wharton's Criminal 
Evid., Vol. 2, Eleventh Edition, P• 1700). 
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In any event, with known signatures of accused properly admitted in e~
dence, it was well within the province of the court to compare these WJ. th 
the signatures on the vouchers in question, also properly before the 
court, and thus arrive at its own conclusions (par. 116!2_, UCM 1928, P• 120; 
Cll 324725, Blakeley, 73 BR 307, 324) •. 

Thus, as to all offenses of which accused has been found guilty, it 
is manifest from the record that the requisite elements of proof have been 
fully satisfied. By first signing the voucher prepared for his signature, 
accused actually made the writing alleged. Until his signature was af
fixed in each instance, there was in fact no completed writing, which could 
cause the amount recited to be tendered in payment of the voucher. The 
second element of proof, namely, that such writings were false and i'raudu
lent, is fully met through a computation of the amount claimed in each case 
against that established as due. In each of the three vouchers described 
in the specifications, there was clearly a false amount claimed in addi
tion to the amount to which accused was actually entitled. Insofar as 
involves the element of accused's false and fraudulent knowledge or intent, 
his course of conduct in certifying as owing and in receiving over one 
thousand dollars more than the anount due him, or approximately twice the 
total sum of that to wm. ch he was legally entitled dur:ing a brief period 
of t.riree months, forecloses any doupt as to his false and fraudulent 
knowledge. The receipt of these payments by accused for his o.-m. benefit 
only evidenced consummation of his intent in making the vouchers and serves to 
remove any doubt as to his frauduler.t design. Further, these offenses were 
of such similar character and so proximate in point of time as to be · 
susceptible of being considered together with respect to the issue of 
criminal intent, motive, and guilty knowledge (par. 11212., :,rcM 1928, p.112). 
For rea~ons equally well founded in logic, his repeated execution of false 
writings, and the use thereof, makes it clear that the purpose in each in
stance was to obtain payment of a false claim against the United States. 
The amount of the fraudulent claim, as recited in each specification, is 
established by adequate documentary proof. 

~e~ is no legal objection to accused's being charged with identical 
acts in violation of several different Articles of '.'iar if both are appli
ca~le, arrl there i:5_ ~ikewise no objection to corresponding findings of 
guilty (par. 151, i,1CL 1928, p. 186, CM 252773, Jonas, 34 BR 189; CM 
2~202, tiiller, 39 BR 181; C11 330265, Becker (May 1948)). As stated in 
C;;: 260202, 1!iller, supra: · 

. ".nrticle of '-.'(ar 95 under which this Specification is laid 
'includes acts made punishable by any other Article of Yiar 
provided such acts amount to conduct unbecominb an officer'and 
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a gentleman; thus an officer who embezzles military property 
violates both this and the preceding Article' (r.c.H., 19281 
par. 151). 11 

In the instant case the acts of accused, on the basis of both the plead.!. 
ing and the proof, clearly violate Articles of 7Tar 94 and 95. The Board 
of Review is of the opinion that the evidence proves beyond any reasonable 
doubt the guilt of accused as to each offense charged. 

6. Department of the Army records shoo that accused is 29 years 
of age 1 rnaITied and has one child. He resided in Arkansas at the time 
of his enli.Btment in the Regular A:rrrry on 9 October 1940. Following his 
training in the United States where he attained the rank of Sergeant, 
accused Vient overseas on 29 May 1943. There ha joined tre First Cavalry 
Division. Yfuila serving with this organization in combat, he was dis
charged to accept a cor.unission in the grade of Second Lieutenant, in 
the Army of .the United States on 2 January 1945. He wa3 wo'lll'l.ded in 
action in the Philippine Islands on 10 liarch 1945 and promoted to First 
Lieutenant while serving with the same organization, 6 July 1945. He was 
relieved from active duty, 15 February 1946, and recalled on 4 November 
1946. His efficiency reports include two ratings of 11 excellent11 and one. 
rating of 11 unknown11 • Befora entering the service he was employed by 
the Houston ·rexas Construction Company and during the time he was not on 
extended active dut;{ in 1946, he was employed with the Light and Power 
Company of Phoenix, Arizona. 

?. The court was legally constituted~ No errors injuriously affect
ing tha substantial rights of accused wei·e conmitted during the trial. 
In the opinion of the Board of Review the record of trial is legally suffi
cient to support the findings and the sentence as c{lproved by the review
ing authority and to warrant confirmation thereof. Dismissal is aut.lior-
ized upon conviction of a violatiai of Article of War 94 and mandatory upon 
conviction of a violation of Article of War 95. 
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JAGQ - CM 330506 1st Ind 

JAGO, Dept. of the A:rm:y, Washington 25, D.c. 

TO: The Secretary of the Arnry 

1. Pursuant to Executive Order No. 9556, dated Hay 26, 1945, 
there are transmitted herewith for your action the record of trial and 

~ 

the opinion of the Board of Review in the case of First Lieutenant Jack 
Forsythe (0-1686531), Company c, 73d Engineer Combat Battalion. 

2. Upon trial by general court-ruartial at Camp Hood, Texas, this 
officer was fotmd guilty of making and using a false writing in con
nection with a claim against the Government 1.-y executing a fraudulent pay 
voucher on 5 November 1947, at APO 846, c/o Fostmaster, Miami, Fl<?rida 
{Specs. 1 of Charges I and II), ma.kin& and using a false writing, namely 
a fraudulent pay voucher, on 4 December 1947 at Williams Field, Arizona 
{Specs. 2 of Charges I and II), and making and using a false writing in 
connection Yd.th a claim against the Government, also in the form of a 
fraudulent pay voucher, on 5 January 1948, at Camp Hood, Texas (Specs. 3, 
Charges I and Il), in violation of Articles of War 94 and 95. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due and to be confined at hard labor for ten (10) years. 
The reviewing authority ap:i,:n-oved the sentence but reduced the i:-eriod of 
confinement to six years, and forwarded the record of trial for action 
under Article of War 48. 

3. A sunmary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is lega~ sufficient to support the findings of guilty 
and the sentence, and to warrant confirmation of the sentence. I concur 
in that opinion. 

4. Accused, -..hile stationed in the Antilles Department, signed a pay 
voucher on llh.ich he failed to make required deductions for quarters which 
were. furnished to him by the Government and for a partial payment which he 
had received earlier in the month. The amount of the voucher, $338.45, 
was received in cash by accused on 5 November 1947. Accused also signed a 
pay_voucher and received payment in cash therefor about 4 December 1947, 
at Williams Field, Arizona. This voucher was fraudulent in that it 
covered approximately one-half of the same period as the first voucher in 
so f~ as it related to base and longevity pay, am did not contain other 
reqUll'ed deductions. On 5 January 1948, at Camp Hood, Texas, accused 
executed and received payment as a result of another false and fraudulent 
pay voucher in an ~ount substantially in excess of that 19hich was due 
him. For the period 1 October to 31 December 1947, accused received approxi
mately $1,000.40 in excess of the pay and allowances to which he was legal.ly 
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entitled. It is clear from the evidence that accused executed these 
vouchers and received the overpayments with fraudulent intent at the three 
different military stations during a period of three months and thus 
lmowingly- defrauded tre Government as alleged. 

5. Department of the A.rrny records show that accused is 29 years ot 
age, married and has one child. He resided in Arkansas at the time of his 
enlistment in the Regular Anny on 9 October 1940. Following his training 
in the United States, where he attained the rank of Sergeant, accused served 
in the First Cavalry Division. While serving with that organization in 
combat, he was discharged to accept a colllllission in the grade of Second 
Lieutenant, in the Army of the United States on 2 January 1945. He ns 
wounded in action in the Philippine Islands on 10 .March 1945 and promoted 
to First Lieutenant while serving with the sane organization, 6 July 
1945. He was relieved from active duty-, 15 February 1946, and recalled on 
4 November· 1946. His efficiency reports include two ratings of •excel
lent" and one rating of "t.mknom". Before entering the service he was 
employed by the Houston Texas Construction Company and, during the time he 
was not on extended active duty in 1946, he was employed with the Light 
and Power Company of Phoenix, Arizona. 

6. I reconmend that the sentence be confinned but in view or accU.ied's 
excellent combat record, including a battlefield promotion and bis award 
of the Purple Heart, his family hardship as disclosed by the allied papers, 
and the fact that restitution in the amot.mt of $405.45 has been made, 
that the period of confinement be reduced to three (3) years. As thus 
modified I recownend the sentence be carried into execution, and that an 
appropriate United States Disciplinary Barracks be designated as the place 
of confinement. ' 

7. Inclosed is·a fonn of action designed to carry into effect the 
foregoing recommendation, should it meet with your approval. 

.. )_

~\\~~, 
THOII..AS H. GREEN 
:Major General 

· 2 Incls. The Judge Ad.Tocate General 
l. Record of Trial 
2. Form of action 

--,-QC~() .125 2J June 1948) • I 
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DSPAHTIBNT Oi 'l'Hi ARil 
In the Office of The Judge Advocate General 

Washington 25, D. C. 

UNITED STATES ) TifENTIETH AIR FDRCE 
) 

v. ) Trial by G.c.~., convened at 
) APO 234, 22 ,;;arch 1948. Dis

l'rivate First Class DAi·ITI!:L ) honorable discharge and confine
CATALANO, .TH.. (11154393), ) ment for one (1) year and six (6)
Headquarters & Headquarters ) months. Disciplinary Barracks. 
Squadron, 20th Air Force. ) 

HOLDING by the BOARD OF REVIEW' 
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been ex~ned by the Board of Reviev,. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 96th Article of War. 

Specification: tn that Private First Class Daniel Catalano, 
Jr., Headquarters and Headquarters Squadron, Twentieth 
Air Force, did, at Anny Post Office 234, on or about 16 
November 1947, wrongfully take and use without authority 
a certain automobile, to wit, truck, one-quarter ton, 
4 x 4, Uni tad States Air force Number 20767334, property 
of the United States. 

CHARGE II: Violation of the 61st Article of War. 

Specification: In that Private First Class Daniel Catalano, 
Jr., Headquarters and Headquarters Squadron, Tv:entieth 
Air .f'orce did without proper leave, absent himself 
from his ;rope; station at Headquarters,.Twentieth 
Air Force, Arrrry Post Office 234, care of Postmaster, 
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San Francisco, California, from about 12 recember 1947 
to about 24 December 1947. 

ADDITIONAL CHARGE I: Violation of the 96th Article of War. 

Specification: In that Private First Class Daniel Catala.110, 
Jr. Headquarters and Headquarters Squadron, Twentieth 
Air Force, did, at Apra Harbor, Guam, Marianas Islands, 
on or about 12 December 1947, wron6fully and unlawfully 
secrete himself by stowing away aboard the Steamship 
Pan American Victory, in violation of Section 469, 
Title 18, United States Code. 

ADDITIONAL CHAR.GE II: Violation of the 96th Article of War. 

Specification: In that Private. Fir~t Class Daniel Catalano, 
Jr., Headquarters and Headquarters Squadron, Twentieth Air 
Force, having received a lawful order from Ll.eutenant 
Colonel John McCorkle to "report to me in my office at 
0730, 20 February 1948," the said Lieutenant Colonel 
John Mccorkle being in the execution of his office, did, 
at A:rrr:y Post Office 234, on or about· 20 February 1g48, 
fail to obey the·same. 

Accused pleaded not guilty to and was found guilty of all Charges and 
Specifications. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, and 
~o be confined at hard labor for two years. The reviewing authority 
approved only so much of the sentence as provided for dishonorable dis
charge, forfeiture of all pay and allowances due or to become due, and 
confinement at hard l:il:or for one year and six months, designated the 
Branch United States Disciplinary Barracks, Camp Cooke, California, as 
the place of confinement, and forwarded the record of trial for action 
pursuant to Article of War so½. 

J. The record of trial is legally sufficient to s~pport the findings 
of guilty. The only question to be determined is the legal sufficiency 
of the record to support the sentence. The offenses set out in Charge I, 
Charge II and Additional Charge II together authorize a maximum punish
ment of dishonorable disc~rge, forfeiture of all pay and allowances due 
or to become due and confinement at hard labor for eleven months and six 
days (par. 104£, MCM, 1928). Thus it becomes necessary only to establish 
the proper legal interpretation to be accorded the language of the Speci
fication of Additional Charge I, and to thereafter determine the punish
ment authorized for a violation of such an offense as is therein alleged. 
The suwnary of evidence will be limi. ted to the scope of such discussion. 
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4. 'rhe facts appear to be that on or about 11 December 1947, 
at Guam, accused boarded without authority, and secreted himself aboard 
the "SS Pan American Victory• 11 His presence was discovered shortly ' 
thereafter but after the vessel had put to sea (R. 23, Z1, 32; Pros. 
zx. 6). 

5. The Specification under Additional Char~e I alleges in substance 
that accused did "wrongfully and unlawfully secrete himself by stowim'.'. 
away aboard the steaT.ship Pafl American Victory, in violation of Section 
469, Title 18, United .::itates Code. 11 The Statute thus referred to pro
vides as follows: 

11Sectiori 469. Stowing away on vessels; penalty 

11Any person, without the consent of the o,mer, charterer, 
or master of any vessel and with intent to obtain, without 
paying therefor, transportation on such vessel to any place, 
within or without the United States, who shall board, enter,· 
or secrete himself aboard such vessel, and shall be thereon 
at the time of departure of said vessel from a port, harbor, 
wharf, or other place within the jurisdiction of the United 
States, including the Canal Zone, or who, with such intent, 
having boarded, entered, or secreted himself aboard such 
vessel in any place within or Viithout the jurisdiction of the 
United States, shall remain aboard any such vessel after such 
vessel has left such place and who shall be thereon at any 
place within the jurisdiction of the United States, including 
the Canal Zone, shall be guilty of a misdemeanor and shall be 
liable to a fine not exceeding $500 or imprisonment for a 
period not exceeding one year, or both, in the discretion of 
the court. June 11, 1940, c. 326, section 1, 54 Stat. ,306, 
as amended Apr. 4, 1944, c. 162, 58 Stat. ~88." 

Although a stowaway has been broadly defined as one who steals 
his passage (Bouvier's I.aw Di.ctionary, p. 3156), the gravamen of the of
fense described in Section 469 of Title 18, United States Code, is the 
intent ~t ~ ~ fE.F passage, in other words an intent to defraud. The 
specific intent to avoid payment is made an essential element of the of
fense by the express terms of the st~tute. Therefore it, together 'With 
every other element o: the offense, must be specially pleaded and proved. 
Winthrop Military I.aw and Precedents, 2d Ed., p. 1.42; CM 217681, Walker, 
11 BR 31.3, 315; Miller on Criminal I.aw, p. 60, 64, and cases cited; par• 
29, ?.iCM, 1928. · 

Since such a fraudulent intent is not directly alleged in the 
Specification here in question we must determine whether such allegation 
m~y be supplied by the reference in the Specification to the code section 
wnerein it is set out as an element of the offense denounced. The law 
appears to be well settled that every element of the offense must be pleaded 
and that charging that the act described is in violation of a particular 
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statute adds.nothing to the indictment. !(eek v. United States, 172 U.S. 434, 
19 Sup. ct. 254 43 L. Ed. 505; United ;;itate's v. Boasberg, 283 i•'ed. 305, 312', 
An indictment m~st set out facts and not the law. Uni!ed States v. Nixon, 
235 u. s. 231, 2,36. 

We are thus forced to the conclusion that the Specification in 
question does not in appropriate terms plead the offense denounced by the 
Code provision cited therein. 

We must also consider whether, despite the failure to plead the_ 
element of intent, the defense was fairly apprised of that issue. The re
cord is silent on the element of intent and barren of any direct evidence 
on that point. The evidence in the record as a whole permits of only a mere 
inference·that accused may have ir.tended to obtain passage without payment. 
The prosecution only introcilced proof that accused secreted.himself on the 
vessel, the defense made no point of the failure to plead or prove Jntent 
to defraud, and it does not affirmatively appear from the record that the 
court considered intent as.an essential element of the offense of which they 
found accused guilty. Under these circumstances we are unable to hold as a 
matter of law that the defective pleading in question as to a statutory of
fense may be cured under the provisions of Article of War 37 so as to 
authorize punishment of accused for the statutory offense. 

However, the Charge is laid under the 96th Article· of War and it 
is an uncontrovert.ed fact that accused boarded the vessel without authority 
and secreted himself until after it had sailed. Conduct-of that nature is 
unquestionably a disorder under circwstances brir.ging discredit upon the 
military service. The authorized maximwn sentence to confinement, without 
substitution, for disorderly conduct under such circumstances as to bring 
discredit upon the military service in.violation of the 96th Article of 
War is four months (par. 104£, MCi, 1928). 

6. ,- For the reasons stated the Board of Review holds the record of 
trial legally sufficient to support only· so much of the finding of guilty 
of the Specification of Additional Charge I as involves a finding that ac
cused did at the place and time alleged wrongfully a~d unlawfully secrete 
himself by stowing away aboard the steamship Pan American Victory to the 
d;i.scredit of the n:ilitary service; legally sufficient to support ~il other 
Charges and Specifications; ana legally sufficient to support only so much 
of the sentence as provides for dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, and confinement at hard labor for 
one _year, three months, and six days. 

~~ Judge Advocate. 
1// . 

/l-ta:,f,e, ~.£,, Judge Advocate. 

~~zf<dJ:, ~~ Judse Advocate. 
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JUl 2191~ 

JAGN-CM 330551 1st Ind 
JAGO, Dept. of the Army, Washington 25, D. C. 
TO: Commanding General, Twentieth Air Force, APO 234, c/o Postmaster, 

San 1rancisco, caiifornia. 

1. In the case of Private First Class Daniel Catalano, Jr. 
(lll54393), Headquarters & Headquarters Squadron, :.-0th Air Force, I 
concur in the foregoing holding by the Board of Review and recommend 
that only so much of the finding of guilty of the Specification, Ad
ditional Charge I, be approved as involves a finding that accused did 
at the place and time alleged wrongfully and unlawfully secrete him
self by stowing away aboard the steamship Pan American Victory, to the 
discredit of the milltary service and that only so much of the sentence 
be approved as involves dishonorable discharge, forfeiture of all pay 
and allowances due or to become due, and confinement at hard labor for 
one year, three months and six days. Upon taking such action you will 
have authority to order the execution of the sentence. 

2. l'lhen copj,es of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching cories of the published order to the record in .this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(Cili 330551). 

' 
l Incl f •r 01.iAS H. GREEN 

Record of trial Major General 
The Judg~Advocate General 

-: 3c~,
.L. u - . 
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DE.PA..~ThIBN'r OF THE Affi,fY 

In the Office of The Judge Advocate General 
Hashington 25, D.C. 

JUL 19488
J.\GH CIC 330560 

U N I T E 0 S T ~ T E S ) UNITED STATES AIR FORCES Dl EUROPE 
) 

v. ) Trial by G.C.M., convened at 
) Erding, Germany, 11, 12 February 

Captain OSCA.~ S. DOBLSR, ) 1948. Dismissal, reprimand, 
AO 571478, 45th Air Reoair ) restricted to the limits of his 

.Squadron, Erding Air D~pot, ) st~tion for three (3) months, and 
United States Air Forces in ) to forfeit one hundred dollars 
Sur~,;,e. ) Cl00.00) per month for ten (10). 

) months. ~ 

OPTIHON of the BOARD OF REVJXf 
HOTTIDJSTEIN, LY1-CH and BRACK, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and s~bmits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHk1GE I: Violation of the 85th Article of \Jar. 

Specification: In that Captain Oscars. Dobler, 45th Air Repair 
Squadron, Erding Air Depot, Erding, Germany, was at Erding 
Germany on or about 31 December 1947 found drunk while on 
duty as Officer of the Day. · 

GP.AR.GE II: Violation of the 96th Article of War. 

Specii'ication: (Findin3 of not guilty) 

He pleaded not guilty to each Ciw.rge and Specification, was found guilty 
of Charce I and its Soecification, and found not guilty of Charge II and 
its Specification. N~ evidence of previous convictions was introduced. 
He was sentenced to forfeit one hundred ($100.00) dollars per month for 
twelve (12) months, to be restricted to the limits of his station for 
three (3) months, _and to be reprimanded. The reviewing authority, noting 
the court's failure to impose the mandatory sentence of dismissal, 
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returned the record of trial to the trial judge advocate, with instrac
tions to reconvene the court, vacate the previous sentence, and adjudge 
the mandatory sentence required by law and such other punishment as the 
court may deem appropriate. The court revoked its_fo~er sentence ~pon 
reconvenine and then sentenced the accused to be dismissed the service, 
to be reprimanded, to be restricted to the limits of his station for 
three (3) months and to forfeit one hundred (~100.00) dollars per month 
for ten (10) months. The revievting authority approved the sentence and 
forwarded the record of trial for action under Article of War 48. 

3. The Board of Review adopts the statement of the evidence and the 
law contained in the review of the United States Air Force in Europe 
Judge Advocate, dated 21 April 1948. · 

4. The accused is 32 years of age and single. Records of the 
Department of the Anny sh01v that he attended Massachusetts Institute of 
Technology for four years majoring in civil engineering but was not 
graduated. His civilian occupation was that of bookkeeper. He enlisted 
in the Regular Army in the Corps of Engineers on 15 April 1940, served 
in Hawaii from 29 June 1940 until 15 September 1942. He attended Army 
Air Force Officers' Candidate School at Miami Beach, Florida, and was 
appointed a Second Lieutenant, Air Corps, Army of the United states on 
20 January 1943. He was promoted to the rank of First Lieutenant on 26 
July 1943 and to Captain on 22 March 1944. He served in the Military 
Intelligence Service, Prisoner of "ilar Branch as German and Japanese 
Prisoner of War Interrogator, from 24 January 1943 to 23 March 1945. He 
served with the 90th Station Complement and the 9th Air Force in Germany 
until 22 June 1945, in trte Zone of the Interior until 14 July 1946, and 
a second tour of duty in the European Theater beginning 15 July 1949, 
during _which tour this incident occurred. His A.AF Officer ~ualification 
Record shows that his efficiency ratings vary from ."Very Satisfactory11 to 
"Superior." He is authorized to wear the Asiatic-Pacific Theater Ribbon 
with Bronze Service Star for Pearl Harbor, The European-African Middle 
East Ribbon with Bronze Service Star for the Rhineland Camoaign, the 
American Defense Ribbon, American Theater Ribbon, and Yiorld 'Nar II 
Victory Ribbon. 

5. There is attached to the record of trial~ reconnnendation for 
clemency dated 9 March 1948 signed by four of the five members of the 
court, including the president and law member, together with the trial 
judee advocate, wherein it is stated in part: 

· "a. While evidence at the time of trial established the 
guilt of the accused within the meaning of Article of War 85, 
it di~ not indicate that the accused was grossly drunk prior to 
t~e time he w~s purportedly relieved from duty, and the court 
<:id 7:10~ feel in the original hearing that the offense as proved
Justified a sentence of dismissal. . 
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11 b. At the time of his original hearing the court acted 
on the belief that the offense was not committed in time of war 
and that dismissal was not mandatory.• 

6. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to· 
support the findings of guilty and the s~ntence and to warrant confirma
tion of the sentence. Dismissal is mandatory ~pon a conviction of a 
violation of Article of War 85 where. the offense is committed in time 
of war. 

//;a:'trrw~ :, Judge Advocate • 
..--_..,.--~tb."'!11!__1'11£';1~:a;;;.u:l-..:ii-.--~ 

~ /.<(/1,6<"½ ,- , Judge Advocate --+,....wu.;~-=¥1.w;::;..;....,____ 

_..(On__ __ _____te_mp_._o_rary du_t_y) ',. Judge Advocate 

J 
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JAGH CM 330560 1st Ind 

JAGO, Department of the Army, Washington 25, D.C. 

TO: The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated hla.y 26, 1945, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in the case of Captain Oscar S. 
Dobler, AO 571478, 45th Air Repair Squadron, ErdinE Air Depot, United 
States Air Forces in Europe. 

2. Upon trial by general court-martial this officer was found 
guilty of being drunk on duty in violation of Article of v1ar 85. No 
evidence of previous convictions was introduced. He was sentenced to 
forfeit one hundred ($100.00) dollars per month for twelve mont~s, to 
be restricted to the limits of his station for three months, and to be 
reprimanded. The reviewinc authority returned the record of trial to 
the trial judge advocate with instructions to reconvene the court, vacate 
the previous sentence, and adjudge the mandatory sentence required by 
law and such other punishment as the court may deem appropriate. There
upon the court reconvened, revoked its former sentence and sentenced the 
accused to be dismissed the service, to be reprimanded, to be restricted 
to the limits of his station for three months and to forfeit one hundred 
(i~l00.00) dollars per month for ten (10) months. The reviewine authority 
approved the sentence and forwarded the record of trial for action under 
Article of ·;1ar 48. 

3. A summary of the evidence may be found in the revievr of the United 
States Air Forces in Europe Judge Advocate which was adopted in the accompany
ing opinion of the Board of Review as a statement of the evidence and 
the law in the case. The Board of Review is of the ouinion that the 
record of trial is legally sufficient to support the findings of i;uilty 
and the sentence, and to ·warrant confirnation of the sentence. I concur 
in that opinion• 

.The accused was properly detailed as officer of the day at Erding 
Air Depot, Erding, .Germany, and entered upon his duties as such at 1145 
hours on 31 December 1947. Between the hours of 2130 and 2230 on New 
Year's Eve he was seen to be drinking some liquid that looked like coca
cola whj.le on an inspection tour of "the NCO Club." At about 2330 hours 
the assistant provost marshal ordered the military police to bring accused 
to the former•s office, at which time he was believed to be drunk and the. 
assistant provost marshal relieved him as officer of the day. An analysis 
of the blood sample taken from the accused shortly after midnight, showed 
that he.had a ?lood alc~hol concentration of 2.5 milligrams of alcohol 
~r cubic centimeter, with an interpretation of "definitely under the 
influence of alcohol. 11 • 
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4. The accused is 32 years of age and single. Records of the 
Department of the Army show that he attended }Jassachusetts Institute 
of Technolot;Y for four years majoring in civil engineering but was not 
graduated. His civilian occupation was that of bookkeeper. He enlisted 
in the Regular Army in the Corps of Engineers on 15 April 1940, served 
in Hawaii from 29 June 1940 until 15 September 1942. He attended .A.rnzy" 
Air Force Officers' Candidate School at Miami Beach, Florida, and was 
appointed a Second Lieutenant, Air Corps, Arnv- of the United States on 
20 January 1943. He was promoted to the rank of First Lieutenant on 26 
July 1943 and t_o Captain on 22 lfarch 1944. He served in the Military 
Intelligence Service, Prisoner of War Branch as German and Japanese 
Prisoner of ;Iar Interrogator, from 24 January 1943 to 23 1farch 1945. 
He served with the 90th Station Complement and the 9th Air Force in 
Germany until 22 June 1945, in the Zone of the Interior until 14 July 
1946, and a second tour of duty in the European Theater beginning 15 

. July 1946, during which tour this incident occurred. His AAF Officer -
Qualification Record shows that his efficiency ratings vary from 11 Very 
satisfactory'1 to 11 Superior. 11 He is authorized to wear the Asiatic
Pacific Theater Ribbon with Bronze Service Star for Pearl Harbor, The 
European-African Middle East Ribbon with Bronze Service Star for the 
Rhineland Campaign, the American Defense Ribbon, .American The~ter Ribbon, 
and World War.II Victory Ribbon. 

5. There is attached to the record of trial a reconnnendation for 
clemency dated 9 l~rch 1948 signed by four of the five members of the, 
court and by the trial judge advocate, wherein it is stated in part: 

11 a. 1lhile evidence at the time of trial established the guilt 
of the accused within the meaning of Article of War 85, it did 
not indicate that the accused was grossly drunk prior to the 
time he was purportedly relieved from duty, and the court did 
not feel in the original hearing that the offense as proved 
justified a sentence of dismissal. 

"b. At the time of the original hearing the court acted on the 
belief that the offense was not connnitted in time of war and 
that dismissal was not mandatory." 

6. In view of all the circumstances in the case, includine the 
nature of the sentence originally imposed by the court, the accused's 
record of service and the recommendation for clemency by members of the 
court and the trial judge advocate, I recommend that the sentence be. 
confirmed, but connnuted to a reprimand and forfeiture of fifty ($50.00) 
dollars of accused's pay per month for six months, and that as thus 
commuted the sentence be carried into execution. 

7. Inclosed is a form of action desi&ned to carry the above recommenda
tions into effect, should such rec9J!ll!lendati s meet with your approval. 

2 Incls 
l Record of trial 
'.' ....l"ll'M. o~ a~t.~ ""' 
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D~?AR'!.!2::NT Of 'i',-E AR.r..'.Y I 
In -_..,.e Office of The Judge Advocate -!-neral 

Hashington 25, D.C. 

~- C tl'.AY 194f 
JAG~ - c,,; 330595 

UHITlD STATES ) 2D INFANTRY DIVISION 
) 
) Trial by G.C.~., convened at 
) Fort Lewis, Washington., 29 

Private EUG:Ei;~ H. D0\'11ib.'Y ) iJarch 1948. Dishonorable 
(RA 18004478), Casual De ) discharge and confinement for 
tachment, 6o06 .Army ) three (3) years.· United 
Service Unit (Post ) States Disciplinary Ba?Tacks. 
Operat:i.."l[; Company), Fort ) 
Lewis, Washington. 

EO:W Il1G by the BOARD OF REVJZW 
JOHNSON, BAUGHN and KANE, Ju~ge Advocates 

1. The Boaro of Review has examined the record of trial in the case 
of the soldier named above. 

2. · The accWied was tried upon the follow:i.ng Charge and Specification: 

CIL\J.1G~: Violation of the 58th Article of War. 

Specification: In that Private Eugene H. Do'Vllley, Ca&ual Detach
ment, 6006 A:rcty Service Unit, (Post Operating Company)., 
Fort Le,ns, Washington, then in Casual Company 73, 4th 
Section, Fort Lawton Staging Area, Fort Lawton, Washington, 
did., at Fort Lawton, Wasnington, on or about 11 June 1945 
desert the service of the United States, and did remain 
absent in desertion until he was apprehended at Goldendale, 
Washington, on or about 6 February 1948. 

Accused pleaded not guilty to and ns found guilty of the Charge and Sped
fication. There was evidence of one prerlous conviction. He was sentenced 
to be dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due and to be confined at hard labor at such place as the 
reviewing authority may direct for fifteen.years. The renewing authority 
apprOTed the sentence but reduced the period of confinement to three years, 
designated Branch United States Disciplinary .Barracks., Camp Cooke, 
California, as the place of confinement and forwarded the record of trial 
for action under Article of War 50½. 

3. The only erl.dence showing the initial absence of accused was an 
extract copy of a moming report which the Board of ReTiew for reason• 
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hereinafter stated, holds to have been erroneously adr:.itted in evidence. 
For that reason the other evidence need not be sunimarized. 

The extract copy of the morning rdport introdu?ed over defense ob
jection shows accused from duty to absent without leave on ll June 
1945 and is authenticated by W. H. Dickerson, CW0, USA, "Assistant" 
I.'.ilita:cy Personnel officer, Fort Lawton Staging Area, Fort Lawton, 
Washington as "official custodian of the morning reports of said 
command". The defense challenged the authority of this officer to 
authenticate t..i-1e extract copy of the morning report. 

Under existing regulations (AR 345-400, 3 Jan. 1945) the colllllanding 
officer of the reporting 'I.ID.it, the unit peroonnel officer and the Adjutant 
General are each the official custodian of t.11e original morning reports 
in a cOIIllland, unit, or branch of the A.n:-ty and as such are authorized to 
authenticate an extract co-py thereof (SPJGJ 1944/,3281, 4 April 1944, 3 
Bull Jl,J} 96). 

If the officer p.irport:ing to authenticate "as custodian" the extract 
copy of the morning report is not disclosed in the authenticating cer
tificate to be one of the custodians specifically authorized by Army 
Regulations it then becomes necesaary that competent evidence outside the 
authenticating certificate be introduced to show that wch officer did 
in fact han custody of the morning report (C1.f 312008 Armstrong, 61 BR 
319). In the :instant case the warrant officer authenticating the extract 
copy of the moming report was not an authorized custodian thereof as de
termined by il:rury Reil,lla tions an:i there was no evidence aliunde the cer
tificate that he was in fact custodian. Consequently the extract copy 
of the morning report authenticated by him as "Assistant" lliili tary 
Perao_nnel officer was :inadmissible. Nor can this error be corrected by 
applica;tion of the Federal "shop-book" statute (28 U.s.c. 695). That 
statute authorizes the reception in evidence of any writing or record 
"if it shall appear that it was made in the regular course or any busi
ness, and that it was the regular course of such businelils to make such 
memorandum or record***" (underscoring supplied). Since, as hereto
fore pointed out, the "Assistant Military- Perlilonnel Officer" is not an 
authorized custodian of the morning report and is therefore not author
ized to authenticate extract copies thereof such an authentication could 
not have been one made in the regular course of business and consequently 
the entey- was inadmissible 'l.mder the "shop-book" statute. 

There bdng no other proof that accused absented himself without 
proper lean from his organization the prosecution failed to proT8 one o! 
the essential elements of the offense of desertion ( par. 130, ·MGM, 1928) • 



4. For the reaaons stated the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty and 
the sentence. 

I ~ ~-~I 

-.-~-,,/_'!J-_:~--/·_//-7""(;.__)__~,Judge Advocate 

0__r_~+-~.,..v...,,·-"_e"-1~J-~..,...'-r'T~------·-·/_/ ::::: :::::..... ____ 



1 June 1948 

JAG~ - c:.: 330595 1st Ind 

JAGO, Dept. of the Army, rtasb.ington 25, D. C. 

TO: Corrmanding General, 2d Infantry j)ivision, Fort Lewis, 
Washington 

1. In the case of Private Eugene H. Downey ( AA 18004478), Casual 
Detachrr.ent, 6006 Army S6rvice Unit (Post Operating Company), Fort 
Lw;.:is, ':",ashington, I concur in the foregoing holding by the Board of 
Review and recomr.iend that the finding;s of gui 1ty and ti.e sentence be 
disapproved. Upon takin,; such action you ·will have authority to au
thorize a rehearing. 

2. l,nen copies of the publishedorder in this case are forwarded 
to this office they should be accompanied by the foregoing; holding and 
this indorsement. For convenience of reference and to facilitate at
tachinG copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

( C:.'. 330G95). 

Is/. .'!'homas H. Green 
TII01'.AS IT. GREEN 
J.~ajor General 

1 Incl The Jud;e Advocate General 
Record of l'rial 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGN-CM 33060? 

UNITED STATES ) FIFTH ARMY 
) 

v. ) Trial by G.C.M., convened at 
) Fort Sheridan, Illinois, 25 

Private EDNARD J. STERN ) March 19,48. Dishonorable dis
(16206119), Assigned 5012 ) charge am confinement for three 
Area Service Unit, Stati on ) (3) years and three (3) months. 
Complement, Casual Detach ) Disciplinary Barracks. 
ment {Pipeline Army). ) 

HOLI[ NG by the BOARD OF R:E.'VI .El'1 , 
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates 

--·---
l. The record of trial in the case of the soldier named above 

has been examined by the Board of Review. 

2. The accused was tried upon the followi.1'€ Charges and Speci
fications: 

CP..ARGE I I Violation of the 58th Article of war. 

Specification ls In that Private Edward J. Stern, Assigned, 
5012 Area Service Unit, Station Complement, Casual De
tachment, (Pipeline Anny), then Private, 5012 Area 
Service Unit, Station Complemnt, Detachment X, #1, 
did, at Fort Sheridan, Illinois, on or about 12 July . 
1947, desert the service of the Uni tad States and did 
remain abs,'.Jilt in desertion until he surrendered him
self to Fort Sheridan, Illinois, on or about 30 Novemi
ber 1947. 

Specification 2: In that Private Edward J. Stern, Assigned, 
5012 Area Service Unit, Station Complement, Casual De
tachment, (l-1.peline Army), then Private, 5012 Area Ser
vice Unit, Station ComplE111ent, Casual Detachment, 
(Pipeline), did, at Fort Sheridan, Illinois, on or 



about 3 f,ecember 1947, desert the service of the 
United States and did remain absent in desertion 
until he was apprehended at Chicago, Illinois, on 
or about 23 February 1948. 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that Private Edward J. Stern, Assigned, 
5012 Area Service Unit, Station Complement, Casual 
Detachment, (Pipeline) Army), then Private, 5012 Area 
Service Unit, Station Complement, Casual Detachment, 
(Pipeline), having been duly placed in arrest and 
confined to the area of Casual Detachment, 5012 Area 
Service Unit, on or about 2 Decenber 1947, did, at 
Fort Sheridan, Illinois, on or about 3 December 1947, 
break his said arrest before he was set at liberty 
by proper authority. 

The accused pleaded guilty to Specification 1 11except the words 'desert' 
and •in desertion,' substituting therefor respectively the words 'absent 
himself without leave from' arxl ''Without leave'; of the excepted words: 
Not Guilty; of the substituted words: Guilty"; guilty to Specification 
2 11 axcept the words •desert' and 'in desertion,' substituting therefor 
respectively the words I absent himself lrl. trout leave from I and 'without 
leave•; of the excepted words: Not Guilty; of the substituted words: 
Guilty"; not guilty of Charge I but guilty of a violation of the 61st 
Article of War; and not guilty of Charge ll al'Xl its Specification. He 
was found guilty of all Speciiicatic;ns and Charges and sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor for four years. 
The reviewing authcr ity approved 11 only so much of too finding of guilty 
of Specification 2, Charge I, as finds the accused guilty of deserting 
the service of tile United States at Fort Sheridan, Illinois on or about 
3 Deceni:Jer 1947 and of remai.n11"€ absent in desertion until terminated 
in a manner not shown at Fort Sheridan, Illinois on or about 23 February 
194811 ; approved "only so much of the sentence as provides for dishonorable 
discr.arge, forfeiture of all pay and allol'fances due or to become due, 
and confinement at hard labor for three years and three months"; desig
nated the Branch United States Ill.sciplinary Barracks, .Milwaukee, Wisconsin, 
as the place of confinement, arxl forwarded the record of trial for action 
pursuant to Article of War so½. 

3. The record of trial is legally sufficient to support the findings 
of guilty as approved. The only question to be considered is whether the 
record of trial is legally sufficient to support the sm tence. 

4. It is clearly established by the evidence in the record of trial 
that ti:1e desertion alleged in Specification 2 of Charge I was concurrent 
with and had its inception in the breach of arrest alleged in the Speci
fication of Charge II. The two offenses were but different aspects of 
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the same act. ·where a sentence is imposed nth reference to t110 or 
more offenses constituting wt different aspects of the same act or 
omission, so much thereof as exceeds the maximum authorized penalty 
!or the most serious aspect of the act or omission is illegal (CM 
330356, Stockton (1948); CM 313544, Carson, 63 BR 150, 5 Bull JAG 
2).2). 

The maximum authorized punishment for the offense of desertion 
alleged in Specification 2 of Charge I of which accused has been frund 
guilty as approved by the reviewing authority, is dishonorable dis
charge., forfeiture of all pay and allowances due or to become due, and 
confinement at hard labor for one and one-half years (par. 104£, MCM., 
1928). The maximum authorized puni.sl'!nant for tbe offense of breach of 
arrest as alleged in the Specification of Charge II and of which accused 
has been found guilty is confinement at hard labor for three months and 
.f'orfeiture of two-thirds pay pm month for a like period (par. 104£, 
MCM, 1928). In this case the desertion is the more serious aspect of 
the act since it carries the heavier penalty. 

5. The maximum authorized punishment for tr.e desertion alleged 
in Specification l of Charge I of 'Which accused has been found guilty 
is dishonorable discharge, forfeiture of all pay and allovtances due or 
to become due and confinement at hard labor for one and one-half years 
(par. 104£, MCM., 1928) • 

6. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty but le
gally sufficient to support only so much of the sentence as involves 

• dishonorable discharge., forfeiture of all pay and allowances due or to 
become due., and confinement at hard labor for three years. 

Judge Advocate. 

Judge Advocate. 

3 





· · ,DEPARTIE NT OF THF.: AR.IT 
In the Office of The Judge Advocate General (101) 

Washington 25, D.c. 

JAGQ - CM 3306o8 

UNITED STATES ) UNITED STATES COESTABULARY 
) 

v. ) Trial by G.c.:i.;:., convened at 
) '\7etzlar, Germany, 5 hlarch 

Private 1':ILLIJ.11 !t. RUSSELL ) 1948. Dishonorable dis
(RA 37613657), 7801 ) char~e and confinement for 
Station Complement Unit. ) one (1) year. United States 

) Disciplinary Barracks. 

HOLDING by the BOARD OF REVIEW' 
JOHNSON, BAUGHN and KANE, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
0£ the soldier named above. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 9.3d Article 0£ War. . . 
Specification: In that Pfc William M. Russell., RA 37 613 657, 
· did at Huenfeld, Gennany, on or about 31 October 1947 with 

intent to do her bodil,y harm., commit an assault upon 
Inngard Lorenz, py pointing at her with a dangerous weapon, 
to-wit, a pistol. 

CP~GE II: Violation of the 96th Article of War. 

Specification la In that Pfc William M. Russell RA 37 613 657, 
did at Huenfeld, Germany, on or about 31 October 1947 
commit an assault upon Irmgard Lorenz., by striking her about . 
the body with his hands. 

Specification 21 (Finding of not guilty). 

ADDITIONAL CHARGE: Violation of the 96th Article of War. 

Specification l: In that Private First Class William M. Russell., 
7801 Station Complement, did at Wetzlar, Germany on or about 
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15 December 1947, cormnit an assault upon Kurt Fichte, 
German National, by willfully and feloniously striking the 
said Kurt Fichte in the face with his fist. 

Specification 2: (Finding of not guilty). ; 

Specification 3: (Finding of not guilty). 

Accused pleaded not guilty to all Charges and Specifications. He was 
found guilty of Charge I and the Specification thereof, guilty of Speci
fication 1 of Charge II and of Charge II, guilty of Speqification l of 
the Additional Charge and the Additional Charge and not guilty of the 
remaining Specifications. Evidence of one previous conviction was :intro
duced. He was sentenced to be dishonorabllf discharged the service, to 
forfeit all pay and all01-v-ances due or to become due and to be confined at 
hard labor for three years~ The reviewing authority approved the sen
tence, reduced the period of confinement to one year, designated Branch 
United States Disciplinary Barracks, Fort Hancock, New Jersey as the 
place of confinement and forwarded the record of trial for action l.lllder 
Article of War 50½. · 

3. Evidence for the Prosecution; 

On or about 31 October 1947 accused visited the home ·of Irmgard 
Lorenz in Huen.f'eld, Garmany. After going upstairs w.l th Miss Lorenz he 
became noisy and .when she asked him to q'll,iet down he struck her. He ac- · 
cused her of' •going out" 111th amt.her man and r.ien she denied this he 
"beat or struck" her again. He asked her for a cigarette and when she 
told him she had·none he struck her again. She then went to the.comer 
of the room crying and accused told her "to get up., that he would shoot 
me and he d:rawed his pistol and pushed the magazine in". Miss Lorenz arose 
and asked accused to remember she had a child who didn, t have a father 
whereupon accused •put his pistol back". She couldn't sfiy "for sure., any 
more" how accused pointed the pistol and a direct question by the trial 
judge advocate, "Did ha point the pistol toward you?" was objected to by 
defense c01msel and the oJ;,jeotion "WBS sustained (R 8., 9). She did not 
see him 11 .t'umbling aromid the pistol", nor see him put the magazine in 
the gun she only "heard it" (R 10). Miss Hanni Laatsch was in Miss 
Lorenz's apartment on ,31 Oct,ober and saw accused "beat" lJ:1.ss Lorenz (R ll), 

Police officer KurtFritobe., testified that on 15 December 1947., 
accused without provocation struck him in the face w1th his fist (R 12.,
13). · . 

. Accused after being warned of his rights· elected to remain silent. 

2 
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4. The competent evidence clearly establishes that accused unlaw
fully committed an assault and battery on Miss Lorenz and on Police 
Officer Fritche, on the dates and in the manner alleged in the Speci
fications. 

, 

Accused was charged in the Specification of Charge I with the 
offense of committing an assault with intent to do bodily hann upon 
lliss Lorenz 11by pointing at her with a dangerous weapon, to-wit, a 
pistol"• 

The only witness to this offense was the victim herself and the 
record of trial has been examined in vain to find any evidence that ac
cused "pointed at" Miss Lorenz with the pistol as charged. The question 
asked by the trial judge advocate as to 11how11 accused pointed the pistol 
at her was a conclusion on his part and is totally unsupported by the 
evidence of record. Further., in answering this question Miss Lorenz 
stated 11 she couldn I t say for sure any more". Later she denied that she 
saw accused ·11:twnbling with the pistol" or putting the magazine in it 
alt.'J.ough she "heard" it. 

The proof required to sustain a charge of assault with intent to 
d~ bodily hann with a dangerous weapon is set forth in paragraph 149!!1, 
Manual for Courts-Martial, 1928, as followst 

11Proof-(a) That the accused assaulted a certain person 
with a certain weapon., instrument., or thing; aqd (b) the facts 
and circumstances of the case indicating that such weapon., 
instrument., or th:l.ng was used in a manner likely to produce 
death or great bodily harm. 1 · 

Since the evidence failed to disclose an assault 11by pointing at her 
1'1.th a dangerous weapon:, to-wit, a pistol" neither of the two elements 
ot the offense set forth above were proved and the fact that accused . 
"threatened" to kill Miss Lorenz and that he drew a 1'8apon cannot supply 
the essential proof that in furtherance of this threat he camnitted the 
overt act alleged to constitute the assault. In CM 231675, Johnson, 18 
BR 269, at 272, the Board of Review stated: 

"Preparation., a mere threat of violence and a purpose., 
however., .f'ul.ly' indicated, to inflict a violent personal 
injury upon another, a.re not sufficient to constitute an 
assault. There must be an offer or an attempt or the un
equivocal appearance of an attempt to commit such an injury-., 
the commencement of soma act which, if not prevented, 190uld., 
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in its apparent course, result in a battery. A menace of 
violence is not enough, for until the execution of the 
violence has actually begun, there can be no assault. (1. 
Wharton's Criminal Law, 12th Ed. 1087; 4 Am. Jur. 133; 5 
c.J. 716; State v. lli.lsaps, 82 N.C. 549; State v. Painter, 
67 Bo. ~; 1'Iex:ritt v. Comnonwealth, 180 S-:i:(°Va.) 395; 
State v. Huber, 148 P. (Nev.) 562). 11 • 

The Board of Review therefore holds that the record is legally 
insufficient to sustain the findin&S of guilty of the Specification of 
Charge I and Charge I. 

5. For the reasons stated above the Board of Review holds that the 
evidence is legally insufficient to support the f:indings of guil~ of 
Cr.arge I and the Specification thereof;, legally sufficient to support 
the findings of guilty of Specification 1 of Charge II and Charge II 
and Specification 1 of the Additional Charge and the Additional Charge 
and legally sufficient to support the sentence. 
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JAGQ - Ciii .'.3.'.306o8 1st Ind 

JAGO, Dept. of the A:rrrry, Washington 25, D. C. 

TO: Commanding General, United States Constabulary, APO 46, 
c/o Postmaster, New York, New York. 

l. In the case of Private William M. Russell (RA .'.3?61.'.365?), 7801 
. Station Complement Unit, I concur in the foregoing holding by the 
Board of Review and recommend that the findings of guilty of the Speci
fication of Charge I and Charge I be disapproTed. Upon takini such 
action you will have authority to order execution of the sentence. 

2. ,'/hen copies of the published order in thia case are forwarded 
to this office, they should be accompanied by the foreieing holdinc 
and this indorsement. For convenience of reference, please place the 
file number of the record in brackets at the end of the published order, 
as follolt'S: 

(CM .'.330608). 

. . --;, 

/ 3?/ ,0__,.\,<10-:JJ !, • • 
THOMASH. GREEN 
Major General 
The Judge Advocate General 

l Incl 
Re cord of Trial 
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DEPARTMENT OF THE ARMY 
In the 0.f'.fice o.f' The Judge Advocate General 

Washington 25, D. c. 

JAGN-CM 330619 

UNITED STATES ) MacmLL AIR FORCE BASE 
) 

v. ) Trial by G.C.M., convened at 

Private JOHN ttpn PETTffAY, 
Jr. (14273641), Maintenance 

} 
} 
) 

Ta.'llpa, Florida, 15 April 1948. 
llishonorable discharge and con
finement for three (3) years and 

Squadron, 307th Maintenance ) eleven (11) months. Disciplinary 
and Supply Group. ) Barracks. 

HOLLI NG by the BOARD OF REVIEW 
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

~-2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Private John "P" Pettway, Jr., 
Maintenance Squadron, 307th Maintenance & Supply 
Group, MacDill Air Force Base, Florida, did without 
proper leave, absent himself from his organization 
at MacDill Air Force Base !rom about 2 January 
1948 to about 21. February- 1948. 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that Private John npn Pettway, Jr., 
Maintenance Squadron, 307th Maintenance & Supply 
Group, MacDill Air Force Base, .Florida, having been 
duly placed in confinemt:nt in the Base Stockade, 
MacDill Air Force Base, florida, did on or about 
22 February 1948 escape fran said confinement be
fore he was set at liberty by proper authority. 
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CHARGE III: Violation of the 58th Article of Wa.r. 

Specification: In that Private John npr1 Pettwey, Jr., 
Maintenance Squadron, 307th Maintenance & Supply 
Group, MacDill Air Force Base, fl.ori.da, did, at 
MacDill Air Force Base, fl.ori.da, on or about 22 
February 1948 desert the service of the United 
States and did remain in desertion until he was 
apprehended at Loris, South Carolina, on or about 
l March 1948. 

Accused pleaded not guilty to and was foum g,rl.lty of all Charges am 
Specifications. He was sentenced to be dishonorably discharged the ser
vice, to forfeit all pay and allowa".lces due or to become due and to be 
confined at hard ]a bor for three years and eleven months. The reviewing 
authority approved the sentence, des~nated the Branch, United States 
Disciplinary Barracks, NEJlf Cumberlam, Pennsylvania, .as the place of 
confinement, and forwarded the record of trial for action under Article 
of War 5o½. 

3. The record of trial is legally sufficient to support the findings 
of guilty. The only question to be considered here is whether the re
cord of trial is legally sufficient to support the sentence. The record 
establishes that the desertion alleged in the Specification of Charge III 
was concurrent with and had its inception in the escape from confinement 
alleged in the Specification of Charge n. The two offenses were but 
different aspects of the same act. Where a sentence is imposed 'With 
reference to two or more offenses constituting but different aspects 

,of the same act or omission, so much thereof as exceeds the maximum 
autrorized penalty for the most serious aspect of the act or omission 
is illegal (CM 330356, Stockton (1948h CM 313.544, Carson, 63 BR 1.50, 
5 Bull JAG 202). 

The maximum punishment for the offense of desertion as al
leged and proven is dishonorable discharge, total forfeitures and con
finement at hard labor for t1l'o an:i one-half years (par. 104.2, MCM, 1928). 
The maxi.mum authorized punishment for the offense of escape trom con
finement as alleged and pro'V8n is dishonorable discharge, total for
feitures and confinamnt at hard labor for one year (par. 104.2, llCM, 
1928) • In this case the desertion is the more import.ant aspect of 
the act since it carries the heavier penalty. 

4° The authorized maximum sentence to conf'i~ement without sub
stitution, for an absence 11:ithout leave for fifty days,

1 
the offense 

o.f' which accused •as found guilty under the Specification of Charge I, 
is five months (par. 104!=., MCM, l,928). There.tore, the maxi.DlUID sen
tence that may be imposed against accused for all the offenses of' 
which he was found guilty is dishonorable discharge, forfeiture of 
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all pay and allowances-due or to become due and confinement at hard 
labor for two years and eleven months. 

5. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty but le
gally sufficient to support only so much of the sentence as involves 
dishonorable disch~rge, forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor for two years and eleven 
months. 

----------~------~ Judge Advocate. 

/ . (, ' 

.../..- ..... ...____ 7'--,_-:·_/_,_,_/ _,,, Judge Advocate...._- ,- ...._.~ ;.< (_'._.~... ___4- 4

Advocate. 
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M"j ) ~ ,..V1I .... l . 

Jii.GN~1.: 330619 1st Ind 
JAGO, Dept. of the Arn:y, Washington 25, D. C. 
TO: Commanding General, .ooacDill Air Force Base, Tampa 8, F1.orida. 

11 P111. In the case of Frivate John Pettway, Jr. {14273641), 
Maintenance Squadron, 307th i.iaintenance and Supply Group, I concur 
in the foregoing holding by the Board of Review and recommend that 
only so much of the sentence be approved as involves dishonorable 
discharge, forfeiture of all pay atrl allowances due or to become 
due, an:i confinement at hard labor for two years and eleven months. 
Upon taking such action you will have authority to order the execu
tion of the sentence. 

2. When copies of the published order in this case are for
warded to this office they should be accompanied by the .foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case, please place the file nwnber of the record in brackets 
at the end of the published order, as follows: 

( Chl 330619). 

. r·. I 
,..... 

~..... 
·, .,

'i.-
( 
............. ,. - ·- "· ·--..... ... 

Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 



DEPART1fBN'.r OE' 7HE AR11Y (111) 
In the Ofi'ice of The Judi:;e Advocate General 

1iashin.storl' :::s, D. C. 

Jr.GK - CH 330658 

13 October 1948 

UNITED STATES 

v. 

Sergeant O. B. BROiIN (RA. 
34639224) and Technician 
Fourth Grade ROBEltT Rl.;:r.:SE 
(ri.A. 34480799), both of 418th 
Q.uo.rtermaster Bakery Detach-
ment, G0th Infantry ltegiment, 
~O 6, Unit 2 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
; 

6TH INPAIITRY DI'fISION 

Trial by G.C.~'.., convened at APO 6, 
Unit 2, 2 9 January 1948. :ai:w~frh For
feiture of v45.05 pay per month for 
six (6) months and confinement for a 
like period. Stocl:ade. PJ2SE a Dis 
honorable discharge (suspended), total 
forfeitures and confinement for two 
years. Disciplinary Barracks. 

-

(2) 

OPINION of the :20.L:D 01'' hEVEN 
SILVE..;S, BOOTH,. and Uli::rrnG, Judr;e Advocates 

1. The record of trial in the case-of the soldiers na.,;ied above, 
having been examined in the Office of The Judce Advocal;e General and 
the:..·e found to be lec;ally insufficient to support ti1e findin0s of guilty 
and the sentence as to the accused ::-teese has nov, been exa:ninod by the 
Board of Review and the Board submits this, its opinbn, to The Judge 
Advocate General. · 

2. The accused were tried at common trial upon tho following charges 
and specifications a 

As to the accused Brown& 

CHA.,WE Ia Violation of the 93rd Article of War 

Specification 11 ~indini; of guilty disap9rovod by reviewing authority. 

Specification 2. Nolle prosequi. 

Specification 3 a In that Sergeant O.B. (I.O. ), :drown, 418th Quarter
master Bakery D£Jtachment, i'rrentieth Infantry .tter:;iment, APO 6-2, 
did, at Af!O 6-G, on or about 3 December 1947, vrith intent to do 
him bodily harm, commit an assault upon .A.n Bong 0, by willfully 
and feloniously striking the said An Bone O in the faoe and body 
with his fist. 

S~ecification 41 Nolle prosequi. 

CB.i.l.,GI: Ila :rinding of guilty disapproved by reviewing authorit,;. 
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Specification: Finding of guilty disapproved by reviewing authority. 

As to the accused Reese a 

CHA.i.l.GE a Violation of the 93rd Article of Tiar 

Specification la In that Technician Fourth Grade Robert Reese, 
418th ~uartermaster Bakery Detachment, Twentieth Infantry Regi
ment, APO 6-2, did, at APO 6-2, on or about 3 December 1947, 
with intent to do him bodily harm, oomnit an assault upon An 
Bong O, by assaulting him with a dangerous weapon, to wit, a 
knife. 

Specification 2 z i;;olle prosequi. 

Specification ~a finding of guilty disapproved by reviewing authority, 

Each accused pleaded not guilty to all charges and specifications upon which 
he was arraigned. the accused Brown was found guilty of Specifications l 
and 3, Charge I and Charge I, and guilty of Charge II and the specifica
tion th0reunder. No evidence of any previous conviction was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due, a...l'Jd to be confined at hard labor 
at such place as the reviewing authority might direct for two years. The 
reviowinr; authority dis approved the findings of guilty as to Specification 
1, Charge I, and Charge II and its specification and approved only so much 
of the finding of guilty of Specification 3, Charge I and Charge I as finds 
that the accused did at APO 6-2 on or'·a:bout:; 3 December 1947 wrongfully 
strike An, Bong 0, o~ the face and body with his fist in violation of 
Article of ·ifar 96, He approved and ordered executed only so much of the 
sentence as provides for confinement at hard labor for six months a.nd for• 
feiture of ~45,33 of his pay per month for six months. The 6th Infantry 
Division Stockade or elsewhere as the Secretary of the A.rmy might direct was 
designated as the place of confinement. The result of trial was published 
in General Court-Martial Orders lfo. 20, Headquarters 6th Infa.n:t;ry Division, 
AJ;'O 6, 27 April 1948 • 

. The accused Reese was found guilty of Specification 1 except the 
words "to wit a knife 1t and guilty of Specification 3 except the words 
"coL1Illit the crime of sodoiey by feloniously and against the order of 
nature, have carnal knowledge per os With Lee, Young Un, a human being, 11 

substituting therefor respectively, the words ''with intent to commit a -
feloey,. sodonzy-, commit an assault upon Lee, Young Un, a human being." 
No evidence of any previous conviction was introduced. He was sentenced 
to be dishonorably discharged the service, to forfeit all pay and.allow• 
a.nces due or to become due and to be confined at hard labor at suoh place 
as the. reviewing authority might direct for five yea.rs. The reviewing 
authority disapproved the finding of guilty of Specification 3 and ap
proved and ordered executed only so much of the sentence as provides for 
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dishonorable discharge, forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor for two years, suspended the 
execution of the dishonorable discharge until the soldier's release from 
confinement and designated the Branch United States Disciplinary Barracks, 
Camp Cooke, California, or elsewhere as the Secretary of the Army might 
direct as the place of confinement. The result.of trial was published 
in General Court-J!a.rtial Orders No. 21, Headquarters 6th Infantry Divi
sion, APO 6, 27 April 1948. 

3. The Board of Review holds the record of trial legally sufficient 
to support the findings of guilty and the sentence as approved with respect 
to the accused Brown. 

4. Evidence 

Lee, Young Un, a Korean employed at the Quartermaster laundry, Camp 
Sykes, Korea, testified that at about 10 p.m., 3 December 1947, as he 
and his friend, An, Bong O, were passing by the bakery at Camp Sykes, 
accused Reese called to them and took them to a room in the bakery. 
other soldiers were in the room but he could not identify them. Reese 
then took Lee outside of the building, grabbed him by the collar and tried 
to force his head tovrard the fly of his (Reese 's) pants. Lee broke away 
and ran back into the laundry (R 6-16). 

An, Bong O, corroborated Lee's testimony concerning their entrance, 
into the bakery and stated that he attempted to follow Lee when Reese 
took him outside but Sergeant ·ffilliam F. Flood who was also in the room 
prevented him from doing so. An also stated that when Reese returned 
to the room he (Reese) threatened hire ~~th a pistol. Reese and Sergeant 
1"1ood then took him outside the building where a struggle ensued and the 
soldiers struck him on the cheek causing his mouth to bleed. Be was not 
assaulted vrith any weapon other than the pistol referred to (R 28-33). 

Sergeant William F. Flood, 418th Quartermaster Bakery Detachm3nt, 
Camp Sykes, testified that accused Reese brought the two Koreans, Lee, 
Young Un and: An, Bong o, to his room in the bakery at about l0a30 or 
llaOO p.m., 3 December 1947. .il.ccused Brown was also present in the 
room. The Koreans were asked if they had an;y women and when they replied 
in the negative Reese took Lee outside and Brown held An by the collar 
but did not strike him. Tu'hen Reese returned to the room about 15 or 20 
minutes later he had a knife in his hands and waved it about 12 inches 
in front of An's face while Brown shook An with his left hand, at the 
same tilm keeping his right hand 11balled up. 11 Accused Brown later pro
duced a .45 caliber pistol and pointed it at.An, Bone O (R 21-28). 

Technician Third Grade· Charles I. Phillips, 508th Quartermaster 
Laundry Detachment, Cawp Sykes, was in the laundry office at about 
l0a50 p.m., 3 December 1947, when Lee, Young Un, ran into the laundry 
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in a vecy excited manner, looking white of face and with his. "clothes 
spotty." About five minutes later he saw accused Brown outside the 
office window struggling with am striking An, Bong O (R 17-21). 

A .45 caliber pistol was accepted in evidence as Prosecution Exhibit 
1. Accused Brown admitted that he threw the pistol into a latrine where 
the record shows that it was later found (R 35-37). 

Each of the accused remained silent. 

5. Discussion as to accused Reese only 

The specification upon which accused Reese was tried alleged that 
accused Reese with intent to do bodily harm corra:utted e.n assault upon 
An, Bongo, by assaulting him with a dangerous weapon, to wit, a knife, 
in violation of Article of War 93. The court, however, in finding accused 
lleese guilty of the specification of the oharge excepted the words "to ,'vit, 
a knife." 

-
It. is an accepted rule of judicial practice and procedure-that a 

court-martial ms;sr make findings by exceptions and sub_sti tutions where 
such findings do not change the nature or the identity of the offense 
charged in the specification.· In other words, a court-martial may convict 
an accused only of the offense of which he is charged or of a lesser of
fence necessarily included therein, it cannot convict an accused of an 
offense separate and distinct from that alleged. (par 780, l.ICM 1928) 

Although the evidence adduced was conflicting, it does in fact dis
close that accused on the evening of 3 December 1947 at the time and place 
alleged committed two separate assaults upon An, Bong 0, the first of 
which was vnth a knife and the second with a pistol. In effect, the court
martial by exceptions found accused Reese no~ guilty of assault with in• 
tent to do bodily harm with a knife but guilty of assault with intent to 
do bodily harm with some other dangerous weapon, apparently having in 
mind the assault with the pistol. 

Under the above rulo and in accordance with the evidence here presented, 
the court could have found accused guilty either of the offense charged or 
of a lesser-offense necessarily included therein. The court, however, by 
its findings changed the identity of the offense,a.s the assault of whioh 
accused now stands convicted is separate and distill0t from the assault al• 
leged and therefore not a lesser offense necessarily included therein. 
Suoh aotion on the part of the court is illegal (CM 293414, Yacavone, 2 BR 
(C,BI-IBT) 2751 CM 325620, Paul, 74 BR, 363). It necessarily ?o11aws that 
the findings as to aooused"'1reese cannot be sustained. 

6° For the reasons stated, the Board of Review holds the reoord 
of trial as to aooused Reese legally insufficien'tj. to support tho findiDgS 
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of pulty of Specification 1 of the charge and the charge and tho 
sentence. 

? 

r_;;~t;_ <~~-. -~ , ~udge Advocate 

C, )' { --) \ .
---~---'£;...~....;;......;..;~r_,..i, -:_._·--r-.( · , Judge ~dvocate 

( -·..-
__ 

.-
l :1~, 1/,.. , / ·--~ /

/ ~.;.v.Y'.'i';y, l/'. ,,,.. 11.-,~1,_..,....._,, , Judge Advocate 
J /. . .__ . 

l 
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J.A.GK - CU 330658 1st Ind 

JAGO, Dept. of the Aney, ·,iashington 25, D. c. 22 OCT 1918 

TOa The Secretary of the Army 

1. Herewith transmitted for your action under Article of War 5Crli. 
as amended by the act of 20 August 1937 (50 Stat. 724; 10 u.s.c. 1522) 
and the act of 1 August 1942 (56 Stat. 732), is the record of trial in 
the case of Sergeant o. B. Brown (RA 34639224) and Technician Fourth 
Grade Robert Reese (RA 34480799), both of 418th Quartermaster Bakery 
Detachment, 20th Infantry Regiment, APO 6, Unit 2. 

2. I concur in the opinion of the Board of Review that the record 
of trial as to accused Reese is legally insufficient to· support the find
in6s of guilty of the Charge·and Specification 1 thereof and the sentence, 
and for the reasons stated therein recor1r.1end that the findint,"S and sen
tence as to Reese be va~ated, and that all rights, privileges and prop
erty of which he has been deprived by virtue of the findings and sen
tence so vacated be restored. 

3. Inclosed is a form of action designed to carry into effect 
the reco:mr::endation hereinabove made, should such action meet with your 
approval. · 

~{L__j
2 Incls Tli01r:AS H. GREEN 

1. Record of trial :rajor General 
2. Form of action The Judf;E) Advocate General 

( GCMO 189, 10 Nov, 1948). 
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DEPARTMENT OF THS ARMY 
In the Office of The Judge Advocate General 

Washington 25, D.c. 

1 4 JUN 1948 

JAGQ - CM 330669 

UNITED STATES ) FOURTH AIR FORCE 
) 

v. 

Private DONALD A. NOELL 
(RA 19212674), USAF, 
Assigned Squadron M, 
401st Air Force Base thtlt, 
Hamilton Air Force Base, 

) 
) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Hamilton Field, California, 
21 April 1948. Dishonorable 
discharge m d confinement 
for one (1) year. United 
States Disciplinary Barracks. 

Har.iilton Field, California.) 

OPINION of the BOARD OF REVlEW 
JOHNSON, BAUGHN and KANE, Judge Advocate1. 

1. The record of trial in the case of the soldier named above has 
been examined in the Office of The Judge Advocate General and there 
found legally insufficient to support the findings of guilty and the 
sentence. The record has now been examined by the Board of Review, and 
the Board submits this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tion: 

CHARGE: Violation of the 69th Article of War. 

Specification: In that Private Donald A. Noell, tsAF, 
Assigned Squadron M, 401st AF Base Unit, Hamilton Air 
Force Base, Hamilton Field, California, having been duly 
placed in confinement in the Post Guardhouse, Hamilton 
Air Force Base, Hamilton Field, California on or about 
13 November 1947, did at Hamilton Air Force Base, 
Hamilton Field, California on or about 16 February 1948, 
escape from said confinement before be was set at liberty 
by proper authority. 

He pleaded guilty to and was found guilty of the Charge and Specification. 
Evidence of three previous convictions was introduced. He was sentenced 
to be dishonorably discharged the service, to forfeit all pay and allow
ances due or to become due and to be confined at hard labor at such pl.ace 
as the reviewing authority may direct for one year. The reviewing au
thority approved the sentence and ordered it executed, designating the 
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Branch United States Disciplinary Barracks, Camp Cooke, California, or 
else'Where as the Secretary of the .A:rr.,y may direct, as the place of 
con£:ill.ement•. The result of trial was promulgated in General Court-Martial 
Orders No. 25, Headquarters Fourth Air Force, Hamilton Field, California, 
dated lO May 1948. 

3. Evidence for the Prosecution. Notwithstanding accused's plea.of 
guilty, the prosecution introduced evidence showing that accused was le
gally confined in the Post Guardhouse, Hamilton Air Forces Base on 13 
November 1947 (R. 7; Pros. Ex. 1), and that he rema:ined m confinement 
there as a garrison prisoner in a parolee status (R. 7, 8; Pros. Ex. 6). 
As a parolee, accused signed a ple;!ge and was "given the privilege of 
working without the necessity of L~ armed guard being over him. As 
such he can come and go almost as he pleases. He checks in at the guard
house at certain times •••• 11 (R. 8). 'While serv:ing in this parolee statua 
on l6 February 1948, accused failed to report to the guardhouse for the 

· 12:45 P.M. roll call, as required (R. 12). A search was made !or accused 
but he was not found (R. 10-12). His release from confinement had not 
been authorized by competent authority (R. 9). Accused was reconfined in the 
Post Guardhouse, Hamilton Field, on 4 March 1948 (Pros. Ex. 3). 

4. Evidence for the Defense. Accused testified that he and one 
Private l~Fadden left Hamilton Field by climbing a fence near the Post 
Engineers, and thereafter proceeded to Lima, Ohio. There the F.B.I. ap
prehended accused and found his parole card in his possession (R. 16, 17). 

5. The evidence adduced by both the prosecution and t~ defense es
tablishes that accused was a ;parolee and not 'Ullder guard or physical re
straint at the time of his unauthorized departure i'rom Hamilton Field. 
Since "•••• confinement imports some physical restraint" (par. 139!., d, 
1928), and manifestly none existed, it is clear that accused's plea of 
guilty to the offense of escap, from confinement was improvidently entered 
{CM 276435, Meyer, 48 BR 340). Accordingly, considering accused's plea a, 
one of not &Uilty, it follon that there is no proof of the element of 
physical restraint, required for ccriviction of tbl offense charged (par. 
139!, M:M, 1928). The fact that accused was on his honor not to leaTe 
Hamilton Field was a moral restraint only and insufficient to satisfy the 
requirements or proof of an escape froll1 confinement in violation of Ar
ticle of War 69 (CM 244521, Humphr~. 28 BR 3371 339). Al.though the evi
dence shows that accused wa·s guilty of breach of parole in violation ot 
the 96th Article of War (par. 139.!, mM, 1928; P• 154) ,'he cannot be 
punished for this offense since breach of pa.role is not a lesser included 
offense to th.at of escape from confinement (C:U 201493 Smith, 5 BR 155, 
and cases therein cited). ' 

2 
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6. For t.'-'ie reasons stated above, the Board of fLeviGw is of the 
opinion th.at the record of trial is le5ally insufficient to support 
the fi..~din6s of guilty ~nd the sentence. 

'Jfl leav1{ 
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JiGQ - C;I 330669 1st Ind 

JAGO, Dept. of the .A:rrrry, Washington 25, D. c. 

TO: The Secretary of the ArrrrJ 

1. Herewith transrrdtted for your action under Article of War 
so½, as amended by the act of 20 August 1937 (50 Stat. 724; 10 U.s.c. 
1522) and the act of 1 August 1942 (56 Stat. 732), is the record of 
trial in the case of Private Donald A. Noell (RA 19212674), USAF, 
Assigned Squadron H, 401st Air Force Base Unit., Hamilton Air Force · 
Base., Hamilton Field., California. 

2. I concur in the opinion of the Board of Review and re comnend 
that the findings of guilty and the sentence be vacated., that the ac
cused be released from the confinement adjudged by the sentence in this 
case and that all rights, privileges and property of which the accused 
has been deprived by virtue of the findings of guilty and sentence so 
vacated be restored. 

3. Inclosed is a form of action designed to carry into effect this 
reconmendation should such action meet with your approval~ 

\LJc{W
THOLiAS H. GREEN 
Major General 

2 Incls. The Judge Advocate General 
1. Record of Trial 
2. Form of action 

( GCMO 126, 23 June 1948). 
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DEPil.RTMENr OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25. D. c. 

JAGK • CM 330683 

UNITED STATES ) 1ST CAVALRY DIVISION 
) 

v. ) Trial by G.C.M., convened at Camp Drake 
) (Tokyo), ~pan, 11, 16 and 17 •roh 

First Lieutenant EDWARD C. ) 1948. Dismissal 
SNYDER (0-1019541). Head ) 
quarters 2d Cavalry Brigade ) 

HOLDING by the BOARD OF REVIElf 
SILVERS, ACKROYD am LANNING, Judge Advocates 

1. The record of trial in the case of the officer named a.boft has 
been examined by the Board of Review. 

2. Accused was tried upon the following charges and specifioa.tionsa 

CHA.RGE Ia (Finding of not guilty). 

Speoificationa (~""'i.nding of not guilty). 

CHA.RGE Ila Violation of the 95th Article of War. 

Specification la In that First Lieutenant Edward c. Seyder, 
2d Cavalry Brig&.de, did, on or about November, 1947, at 
Ross HAll. "The First Three Graders' Club", Tokyo. ~pan. 
wrongfully dance with Kiyoko Ogawa, a female Japanese 
national, in violation of orders forbidding Japanese nationals 
at said club. in the presence or enlisted men. 

Specification 2a In that First Lieutenant :Edward C. Seyder. 
•••, did, at Tokyo, Japan, on or a.bout 8 December 1947, 
with intent to de oei ve Warrant Officer Junior Grade Adolphus 
D. Reed, who was then and there Officer of the Day, officially 
state to the a aid Warrant Officer Reed that an unknown female 
Japanese national was his secretary, which statement waa 
known by the said Lieutenant Snyder to be untrue, in that 
said female Japanese national was not his secretary- or other• 
wise employed or supervised by him. 

CHA.RGE IIIa Violation of the 96th Artiole or War. 

Speoifioation la (Finding of guilty disapproved by reviell'ing 
authority). 

http:Brig&.de


Specification 2a In that First Lieutenant F.dwa.rd c. Snyder, 
••• did at Tokyo, Ja.pa.n, at divers times between March, 
1947, and December, 1947, sell or cause to be sold to Alice 
Ishigami, a Japanese national, about forty (40) cartons of 
cigarettes, which said cigarettes were of American origin, 
intended for sa.le to America.n p, rsonnel or other specifically 
authorized personnel, in violation of Circular lll'o,., 26, General 
Headquarters, Fa.r Ea.st Comm.and, 10 :March 194 7. 

He pleaded not guilty to all charges a.Di speoifica.tion.s. He wa.s fo\llld not 
guilty of Cha.rge I and its specification, guilty of Charge II and its 
specifications and of Charge III a.Di Specification 1 thereof, and guilty 
of Specification 2 of Charge III "except for the words 'forty (40)', sub
stituting therefor 'fifteen (15)•a. No evidence of any pre'Vi.ous convic
tion was introduced. He was sentenced to be "dismissed from the service." 
The reviewing authority disapproved the finding of guilty- of Specification 
1 of Charge III, approved only so much of the finding of guilty- of Speci
fica.tion 1 of Charge II as involved a. finding that 11 a.t the time 8.1:ld place 
alleged the accused did wrongf'ully da.noe with .a. female Japanese national 
in tbf1 presence of enlisted men in violation of the 96th Article of War, 11 

approved the sentence, and 11pursuant to the Article of War 5<>½" withheld 
11 the order directing the execution of the sentence." 

3. Evidence 

Sometime in the month of November 1947, accused de.need with Ogawa 
Kiyoko, a Japanese national, a.t the First Three Graderi'Club of the 7th 
Cavalry. The club was commonly- called "Ross Hall." On or a.bout 22 
November, an enlisted man, Technician Third Grade Robert W. Moss, ob
served accused dancing at the club with a. girl Tho appeared to be Japanese. 
The by-laws of Ross Hall, received in evidence as Prosecution Exhibit C, 
provided that "all Oriental Nationals" would be denied guest privileges. 
The by-laws were read to the members of the olub every three months but 
were not •published• on the bulletin board. They were kept in the quarters 
of Staff Sergeant William K. Eustice, who acted a.s club manager. The club 
manager, on one occasion in the month of November, saw accused seated at 
a booth in the club with a Japanese girl. Since the maDager umerstood 
the girl was a. Nisei, he did not request her to leave {R 14-19; Pros Ex
c). 

Between lOaOO and llaOO p.m. on 8 Ueoember 1947, Warrant Officer 
Adolphus D. Reed, who was then Officer of the Day of the 7th Ca:va.lry 
Regiment, went to the post exchange warehouse area of the 7th Cave.lry 
Regiment in response to a. telephone call from. the Sergeant of the Guard. 
The warehouse area.was looated "in the S-4 area of the 7th Cavalry' 
Regiment.• There he saw accused in a. jeep. Aooused was accompanied by 
a. woman Tho •1ook:ed Japanese." When Warrant Officer Reed asked accused 
•hat he was doing in the a.rea, accused replied that •1t was his normal 
working pla.oe.• Upon being further interrogated by the Warrant Officer 
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as to his authority 11 for having a lady in the area, 11 accused stated that 
he needed no specific authority, for the woman 11wa.s his stenographer from 
the S-4 office." Accused, at this time, we.s Post Exchange Officer of the 
2nd Cavalry Brigade and was "custodian of that warehouse." According to 
the "ifa?Ta.nt Officer, howev6r, accused had no right to be in the area "at 
the time he was there" (R 19-21 ). Corporal John K. O'Brien, 8th Cavalry 
Regiment, worked in the 8th Cavalry Regiment Post Exchange Office in 
December, 1947. Accused was the Post Exchange Officer of the 8th Cavalry 
Regiment. There was neither a secretary nor a stenographer ''in the office. 11 

"i,hen asked on direct examination whether accused had a secretary, the 
Corporal replied, 11 Not that I know of, sir" (R 36-37). 

Between March and September "or maybe October, 11 1947, Alice Ishigami, 
a resident of Tokyo, Japan, had bought about 15 cartons of cigarettes 
fro:r.i the 8th Cavalry Regiment Post Exchange. Tht; cigarettes were of the 
Lucky Strike, Camel and Philip Morris brands. Accused was Post Exchange 
Officer of that e~oha.nge and Alice had visited it several times ''with 
the ied Cross girls to get ice cream. 11 The first time she bought 
cigarettes from the Post Exchange she received permission to do so from 
accused. Thereafter, when she coula not go there herself, she purchased 
her cigarettes by telephone. Sometimes "the girl assistant• and sometimes 
"the GI in cha.rge" would a.nn.er the telephone. She bought the cigarettes 
with "American currency• which she obtained by trading yen with "the Gis." 
Alice never had "a PX card11 nor did she ever "wresent one." She told ac
cused that she was "British" or "British born.' When asked on cross-exam
ination where she was employed "in March, 1947, 11 she replied that she was 
employed by the 8th Cavalry Regiment Red Cross. She told her employers 
that she was British born and that she had married a Japanese when she 
1 first came here as an interpreter• 1:ri· 1935. In March 1947 she thought she 
was a British National, for her husband had died e.Dd she wa.8 Uilder the im
pression that she had regained her British citizenship. It was not until 
"after this trouble" that she went to the British Embassy and found that 
ehe was still a Japanese National (R 24-29,67-68). 

Circular Number 26, General Headquarters, Far East Command, dated 
10 March 1947, was received in evidence without objection by the defense 
~ Prosecution Exhibit E (R 30). Inter alia, the circular prohibited 
American personnel11 from 

·"Trading in American goods with other than American personnel 
. or authorized personnel" (par 5~). 

Paragraph 5~ of the circular provided& 

"Nothing herein shall be construed to prevent the trading by 
.American personnel with other American personnel or authorized 
personnel at a. price or consideration not at a profit." 

It . 

To trade• was defined as including "to sell" (par 4.!,) and the phrase 
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"American personnel II was defined as follows (par 4,!) r 

•, .American personnel.' All persons of whatever na.tiona.lity 
who are subject to :ml.lite.ry law as de.fi~ed in Article of War 
2.• 

The effeoti-ve date of the circular was 12 March 1S47 (Pros Ex E). 

Over objection by the defense, a pre-trial statement of accused 
1ru admitted in evidence as Prosecution Exhibit F after a showing of its 
voluntary nature (R 39-46). In this statement, accused related that 
about August, 1946, he was appointed Post Exchange Offioer of the 8th 
Cavalry Regillllnt and that about October 1947 he also became Post Exchange 
Officer of the 2nd Cavalry Brigade. Pertinent extracts from the pre-trial 
statement follows 

"I have frequented the 1st Three Graders Club down at the 
7th Cavalry Regiment. I k:neN several of the Sergeants down there 
and have been invited there. After work I often drop by the 
Club for a drink. I have purchased me:n.y chit books at the Club. 
When working late at the Post Exchange Warehouse at the 7th 
Cavalry, I often buy sandwiches from the club for the soldiers 
aDd the Japanese girls 'Who are working with me. One night while 
working late I took Kyoko over to the club to get some sandwiches. 
7ihile waiting for the sandwiches, we danced one dance. On ano·;;her 
occasion there, I danced with the Japanese girl who Jn&.DAges the 
band. I have frequently teken my friends to this club. I didn't 
think there was arzy-thing wrong with it. 

"I knaw Alice Ishif;ami 8.Ild her son. A friend of Alioe'a 
does dressmaking· w9rk for my wife. I he.ve sold cigarettes from 
the Post Exchange to Alice for the regular price. ••• 

"On Mondicy, 8 December, I worked at the PX warehouse 
during the afternoon; oame baok for supper, visited my wife at 
the 49th Hospital; from there I went to the Empire HouseJ and, 
while on the way from the Empire House to the 7th Cavalry, I 
pioked up a Japanese girl friend of mine on the Ginza. e.nd took 
her to the PX warehouse with me. The soldiers e.nd one Japanese 
girl were just finishing work when I a.rrived. They departed 
and the girl and I remained to be sure the fire we.a out. We 
danced to the radio in the offioe. We were accosted by the sen
try, the Sgt of the guard, and the officer of the de.y. I told 
them that this girl was my ~eoretary, although she was not. I 
told them that to keep her and me out of trouble. I knew that 
she should not be there at that time of night." 

Accused, having been inform,d of his rights as a witness, elected 
to testify under oath in his own behalf'. On the night of 2 7 November 
1947, he entered Ross Hall "to get a drink e.nd. see some of the boys. 11 

Sergeant Booth, Sergeant Eustice, Sergeant Goodwin and several others 
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were present at the time. After a few drinks, Sergeant Booth suggested 
that accused 11stiok a.round awhile" but acoused informed the Sergeant 
that he could not stay since he had a girl in his jeep whom he was takiag 
home. The Sergeant then told accused to bring the girl into the club 
and aooused did so. The girl was Ogawa Kiyoko. Aocused was not "asked 
to have the girl leave.u At one tim,, Sergeant Booth and some other 
sergeants sat in the same booth with aocused and Ogawa (R 65~66). 

Sergeant WUliam K. Eustioe testified that on the evening of 27 
November he saw a.ooused in the First Three Graders' Club. Aooused we.a 
seated with 11 a Japanese girl11 and "one or more" members of the olub. 
One of these members was Sergeant Booth (R 58). Sergeant Booth testified 
that he did not remember "1thether he had been in the First Three Graders' 
Club on 27 November. He had never invited aooused to the olub although 
he had seen accused on ths premises 11 two or three times." He had never 
seen accused in the club ''with a girl." This testimony was elicited from 
Sergeant Booth before aocused had given his testimony on the witness stand 
(R 58-60). 

4. Discuss ion 

Speoifioation 1, Charge II 

Un:!.er this specification, accused stands convicted of having wrong
fully danced with a female Japanese nation.al in the presence of, enlisted 
men at the First Three Graders' Club in Tokyo, Japan, in violation of the 
96th Article of War. We know of no law, regulation or directive of a 
public nature whioh makes the aet of dancing with a female Japanese national 
wrongful nor do we believe there is aey justification .for a holding that 
such a~ act, even when done in occupied. Japan by an officer in the presence 
of enlisted men, is wrongful per ae in the sense that the reputation or decorwa 
of the military service would ne oessa.rily suffer thereby. The Government's 
theory seems to have been that accused's terpsichorean adventure was wrong-
ful because the by-laws of the First Three Graders' Club denied entra~e 
to "Oriental Nations.ls.• In this respect, hOW"ever, not only is there no 
direct evidence in the record of trial that accused had a.otual notice of 
this provision of the olub by-laws, but no proof was adduced tending to 
show that the bar against attend.a.nee of oriental nationals was ao notorious 
u to fasten upon aocused even a oonstruotive knowledge of it (CM 308766, 
Lattimer, 4 BR (A-P), 139,145J compare CM 307372, Ml.nly, 61 BR 79,82, and 
CM 319858, Correlle, 59 IlR 183,203,204). Consequently, we hold that the 
finding of guilty under this speci.fioation ~ not be sustained. 

Charge II and Specification 2 thereof 

Aooused wa.s found guilty under this charge and apeoifioation of a 
Yiolation of the 95th Article of War in tha.t he did, with intent to de
ceive, of'fioially state to W&.rra.nt Officer Reed that an unknown Japanese 
national was his secretary, which statement acoused knew to be untrue in 
that the said female Japanese national was not his secretary or otherwise 

5 

http:W&.rra.nt
http:nation.al


(126) 

employed or supervised by hiln,. There can be no doubt that accused did 
officially state to Warrant Officer Reed that the seemingly Japanese 
woman seated in his jeep in the warehouse area was •his stenographer.• 
The issue of accused's guilt of this specification, however, hinges upon 
whether this statement was sufficiently shown to have been false. Ac
cused's pre-trial statement contains an ad.mission that the woman wa.s •a. 
Japanese girl friend" of his whom he ha.d "picked up" on the Ginza. and 
that she was not his "secretary" although he had told the Officer of the 
Day tha.t she was "to keep her a..nd me out of trouble." An accused, how
ever, cannot be legally convicted upon his uncorroborated confession or 
verbal admission. There must be e.dduced, by way of corroboration of ac
cused's inculpatory pre-trial statement, substantial evidence of the corpus 
delicti, that ·is, it must appear by competent proof aliunde such co:cfesgion 
or admission that the particular offense in question had probabll been com
mitted (CM 325377, Sips.lay, 74 BR 169,172; CM 325056, Baluc8Jl8.g, 74 BR 67, 
69,73). We must inquire, then, whether this record of trial contains sub• 
stantial evidence, additive to accused's pre-trial utterance, to the effect 
that the woman in accused's-jeep was not his secretary-, or stenographer. 
Stated otherwise, does such evidence raise a probability, as distinguished 
from a possibility, that she was not his amanuensis? We think it does not. 
True, Corporal O'Brien testified that there was neither a secretary nor 
a stenographer "in the off1ce 11 bf the 8th Cavalry Regiment Post Exchange alld, 
that accused had no secretary that he la:iew of. However, the Corporal's 
knowledge of accused's official affairs appears to have been limited to 
accused's aotivities a.s Post Exchange Officer of the 8th Cavalry Regiment 
Post Exchange. It will be noticed that at the time aocused ma.de the al• 
legedly false statement, he -was also Post Exchange Officer of the 2nd 
C~valry Brigade. There is a void in the proof as to the oomposition ot 
the staff, if any, which aided him in the latter capacity. His offioial 
statement to Warrant Officer Reed was that the woman was "his stenographer 
f:om the S-4 office." It was not shown that accused's post exchange opera
tions were not oonneoted with an S-4 office nor did it appear, aliunde his 
pre-trial admission, tha.t the woman found with him in the warehouse area: 
was probably not his stenographer from such an office. It follows, there•. 
fore, that the findings of guilty of Specification 2 of Charge II and of 
the Charge must be set aside for lack of sui'ficient evidence to sustain 
them. 

Charge III 8.Dd Specification 2 thereof 

Under this charge ani speoifioation, aocuaed WU found guilty of 
violation of Article of War 96 in that between Ma.roh a.n:l December, 1947, 
he sold or oa.used to be sold to Alice Ishigami, a Japanese national, 
a.bout 15 cartons of American cigarettes in violation of Circular 26 of 
the Far East Command. Accused was Post Exchange Offioer of the 8th 
Cavalry Regiment Post Exchange a.nd'gave ilioe Ishigami permission to 
purohaae cigarettes from that tixcha.Dge. Pursuant to this permission, 1he 
bought a.bout 15 cartons of Amerioan oigarettes between March and September, 
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"or maybe October," 1947. Circular 26 forbade the sale, by "American 
p.ersonnel," of Amerioa.n goods to "other than American personnel or au
thorized personnel• (w:rlerscoring supplied). The circular defined the 
term "American personnel II as including 1'a.ll persoIIS of whatever na.tionality 
who are subject to military law u defined in Article of War 211 (under
sooring supplied). 

Alice testified, in reference to a question s.s to where she was 
employed 11in Maroh, 1947, n that she was employed by the 8th Cavalry Regi
ment Red Cross. This testimony stands uncontradicted in the record of 
trial. Because of the absence of a. showing as to when such employment 
was terminated, if it was terminated, we cannot assume that Alice was 
not employed by the Red Cross at the ti.lns she bought the cigarettes from 
the 8th Cavalry Regiment Post Exchange (par 112a, MCM 1928). Since it ap
peared that Alice was a resident of Tokyo, it may be considered that she 
was not •accompanying" the armies of the United Sta.tea without the terri
torial jurisdiction of the United States so a.s to be subjeot to the Articles 
of War for this reason (AW 2(d); CM 329933, Miquiabas, Memorandum). How
ever, if she wa.s employed by a Red Cross unit attached to the 8th Cavalry 
Regiment she wa.s clearly "serving with" the armies of the United States 

_without the territorial jurisdiction and was accordingly subject to mili
tary law umer Article of War 2 (d) while so employed (OP JAG (1917), Vol 
1, P 278; CM Miquiabas, supr3; see also Geneva. (Red Cross) Convention of 
1929, .A.rt 10, TM 27-251, p 1 5). Alice, then, so long as she maintained 
her status as a. Red Cross employee, was a person coming within the defini
tion of "American personnel" fo-gnd in Circular 26 and a sale to her of 
American cigarettes, while she was employed by the 8th Cavalry Regiment 
Red Cross, would not have been prohibited by the circular. We conolu:ie, 
therefore, that as a matter of law the evidenoe adduced with r~speot to 
the specification here in question is as consistent with accused's in• 
110oenoe thereof as it is with hia guilt and that the findings of guilty 
of such specifioation and the charge under which it is laid must be re
versed. We have noted that .A.lice Ishigami had no upx card" but a.s to this 
we deem it sufficient to say that accused wa.s not charged herein with a 
violation of whatever regulation or directive there might be restricting 
the sale of post exchange items to persons holding post exchange oards. 

6. For the foregoing reasons, the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty and the 
aentenoe. 
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JAGK - CY 330683 1st IDd. 

JAGO; Dept. or the Arrey, Washington 25, D. C. 

TOa Commanding General, ht Cavalry Division, APO 201, o/o Postmaster, 
Sa.n Franoisoo, California 

1. In the oase of First· Lieutena.nt Edward C. Snyder {0-1019541), 
Headquarters 2d Cavalry Brigade, I concur in the foregoing holding'by 
the Board ot Review that the record of trial is legally insufficient to 
support the findings or guilty a.nd the sentence, a.nd reoonnnend that 
th• findings of guilty and the sentence be disapproved. 

2. When copies of the published order in this oase a.re forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference, please place the file 
number of the record in brackets at the em of the·published order, as 
foll,ows a 

( CM 330683) • 

. 1 Inol THOMAS H.. CREEN' 
Record of trial M.ajor General 

The Judge Advocate General 

8 

http:Lieutena.nt


DEPARTI,'.ENT OF THE .Afil.:Y 
In the Office of The Judge Advocate General 

Washington 25., D. c. 
(129) 

3 JUN 1948 
JAGQ - CM 330684 

UNITED STATES 
~ NlNTH AIR FORCE 

v. 

Captain ORLAND WAGES 

) 
) 
) 

Trial by G.C.M., convened at 
Austin, Texas, 25 March 1948. 
Dismissal and confinement 

(AO 560443), Headquarters 
and Headquarters Squadron, 

) 
) 

for one (l) year. 

313th Airdrome Group. ) 

OPINION of the BOARD OF REVIEW 
JOHNSON, BAUGHN and KANE, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General• 

.2. The accused was tried upon the .following Charge and Specifi
cation: 

CHARGE: Violation of' the 93rd. Article of' War. 

Specification: In that Captain Orland Wages, Headquarters 
Squadron., 313th Airdrome Group, did, at Bergstrom Air 
Force Base, Austin, Texas, on or about 16 July 1947., 
feloniously take, steal and carry away: one (l) silver 
teapot, one (1) silver coffee pot, one (1) silver cream 
pitcher, one (1) silver sugar bowl and one (1) silver 
tray, comprising in all one (1) five-piece Sheffield 
Silver Tea Service of a total value of about $588.00, 
the property of Bergstrom Air Force Base Officers' Mess. 

Accusea pleaded not guilty to the Charge and Specification and was found 
~uilty of the Charge and of the Specification "except the figures 
:}588.oo., substituting therefor the figures $558.00., of the excepted figures 
not guilty., of the substituted figures guilty". No evidence of previous · 
convictions was introduced. He was sentenced to be dismissed the service, 
to forfeit all pay and allowances due or to become due, and to be confined 
at hard labor at such place as the reviewing authority may direct for one 
:rear. The reviewing authority approved the sentence and forwarded the· 
record of trial for action 'lll'lder Article of War 48. 

3. Evidence for the Prosecution. 

Durini the period May through July 1947, accused was the ct'ficer in · 
charge of the officers mess and club at Bergstrom Field, Austin., Texas (R 24) • 



In his capacity as club officer he purchased a six piece "solid silnrn 
tea senice from Mrs. Harper for $588.00 (R 16-18). Accused paid £or 
the silver service with a check drawn on club funds (Pros. Ex. 3; R 
29). 

On or about l JulJ'' 1947, accused was transferred with his organiza
tion to :McChord Field, Washington (R 25). After his departure the Board 
of' Gcinrnors of the Bergstrom Field Officers' Club inventoried the club 
property and found that a tea service was missing (R 26) llhereupon 
Colcnel Daniel, Chairman of' the Board of Governors,wrote a letter to ac
cused asking him if he knew where the tea service was presently located 
(R 27). As the result of accused's repl.J' thereto a further search ot · 
the officers I mess and interrogation ef the club members and their wives 
failed to locate the tea service and the matter was then referred to 
the oomnanding officer of the field for further action (R 28). 

On 13 January 1948, Major Ramsey, legal officer at McChord Field, 
interviewed accused concern~ the missing tea service and accused ad
vised him that as far as he lmew the service was in the storage room at 
Bergstrom Field. Officers Club (R 62). As 1,rajor Ramsey was entering his 
car after terlllinating the interview with accused the latter said ''iJajor, 
I might as well tell you, I got the tea set" (R 64). llajor Ramsey then 
asked accused if he would be willing to make a statement and when ac
cused informed hill. that he lfOuld they rode to Major Ramsey's office where 
the 24th Article of War ,ras read and explained tG accused (R 66). Ac
cused then made a written statement to the effect that he had purchased 
a 'Solid silver tea set consisting of six pieces from Mrs. Harper tor the 
Bergstrom Field Officers Club and the set was listed on the books ot the 
club in the "party expensen account; that on the date of the last bingo 
party at the club, the set was ·"marked. off". the books (R 69); that as he 
was .about to be tranafe?Ted and since the Beard of Gevemors had not au
thorized the purchase er the set he felt he 1f9Uld be asked to pay- for 
it (R 70); that two or three days before leaTing Bergstrom Field at 
abent 2200 hours he neticed that the lioor to the storeroom of the club 
where the tea service was kept was epen, so he decided to exchange a 
•silver platedn tea set which belonied te bill personallJ' for the solid 
silTer set which belo~eli to the club. · The exchange was consummated and 
he took five pieces of the solid silver set from the storeroom of tha 
club, packed it in his trunk and carried the set nth him when ha le.tt 
far :M.cChord Field (R 70). Thereafter he. delinred the solid silnr set 
te a Mrs. Sanders in Lubbock, Texas, with instructions to sell the same 
tor hi.a. He admitted receiving the letter from· Colonel Daniel regarciin, 
the missing set and. that he replied to this inquiry stating that the set 



had been kept in the club but denied any kno,vledge of its present loca
tion (:1 71). i1.Ccused further stated that he inwndsd to send the . 
proceeds from the sale of the tea service less the value of the s9t he 
had substituted therefor to the Bergstrom ufficers Club with an ex
planation of. the entire circumst.'l.11ces (R 71). Accused further stated to 
the investigating officer that he h:1d received a check in tho a:.-:ount of 
(;400 from .:,1rs. Sanders which sum repras,mted the proceeds from the sale 
of the tea set but that he had returned the check to her (R 80). An 
agent of the Criminal Investigation Division obtained the silver service 
from 1.:lrs. Harvey, who had purchased it from ::.1rs. Sanders; it was intro
duced in evidence as Prosecution Exhibit 1 (R 86) and identified by 
?:rs. Harper as the t'3a service which she had sold to accused on 4 1-Jay 
1947, and which was paid for by a check drawn on the funds of the 
Bergstrom Officers Club. J::rs. Harper further testified that the present 
value of the set would be in excess of the amount for which it sold on 
4 }ay 1947, and that in any event it would be far in excess of $50 
(R 13). She furth9r testified that the value of the "odd dish" which 
was not taken by accused would be about $,30.00 (R 11, 12, 21). 

4• Evidence for the defense. 

~:r. Rax Jackson, Assistant to the Dean of Admissions, lhiversity 
of Texas, Air. 1~ • .;;a.yo King, proprietor of the Kings Record Shop, Austin, 
Texas, I.:r. Frank J. Damelio, civilian steward, Officers Club, Bergstrom 
Air Force Base, Mr. Leon Stone, Credit Manager, Austin National Bank, 
Austin, Texas, Captain G. A. Northington, Fiscal Officer, Bergstrom 
Air Force Base, Major E. H. Haufman, F:inance Officer, Bergstrom Air Force 
Base, Major Joseph B. Ramsey, ~l:ing. Legal Officer, 1IcChord Air Force 
Bas~ and Ja~es E. Duke, Jr., Colonel, USAF, Retired, former Command-
ing Officer of Bergstrom Air Force Base, all testified that they were 
well acquainted with accused; that his general reputation was good and 
that he was an efficient officer (R 102-120). 

After be:ing duly advised of his rights as a witness accused elected 
to remain silent (R 133-134). 

5. , The evidence is clear and uncontradicted that accused in his 
capacity as club officer purchased a solid silver tea service consisting 
of six pieces with club funds and that the service was entered on the 
books of the club and used by that organization at social functions. 
Thereafter, accused inrnediately prior to be~£ transfeITed from Bergstrom 
Field entered the storeroo1n of the club where the tea service was kept, 
exchanged a "silver plated" service of his own for the solid silver 
service which belonged to the club, ca?Tied the club property to his 



barracks, packed the same in his trunk, and took it with hi.~ to his 
new station. Further, when the inventory showed that a tea service was 
missing and he was askeu to assist in locating it he denied any 
knowled£e of its present location and it was not until a formal in
vestigation was instituted at l..cChord Field that he finally admitted 
possession of the property. There is no question but that ovary element 
of the offense of larceny of the sih~r service by accused was proved 
beyond all reasonable doubt. In fact accused admits the taking and 
carrying away of the property and his only defense was that he intended 
to repcy the club 11 the difference" between the value of the set 'Which 
he had taken and the one he had left in its place. The court was fully 
justified in disbelieving the contention of the defense in view of 
accused'~ actions in denying lmowledge of the location of the club 
property and in directing its sale by a third party. 

The contention of defense counsel that accused could not be found 
guilty of larceny inasmuch as he was the "officer in charge 11 of the 
officers club and as such had "possession" as distinguished from mere 
"custoaytt of the club property is without merit (CM ,'.318296, Mayer, 67 
BR 211, and cases therein cited). 

The action of the crurt in refusing to receive the written con
fession of accused in evidence and in allowing the party who obtained 
the confession to refresh his memory from the statement and testify as 
to what accused told him at the time of taking the confession was error 
(CM 293448, Ya?lQ.L 15 BR {ETO) 225). The written confession, when shoun 
to be voluntary and made after accused's rights under the 24th Article of 
ifar were explained to him should have be(ln received in evidence. However, 
the failure of defense to object to such oral evidence constituted a waiver 
of the objection (cM 246548, Maxwell, 2 BR (ETO) 270; Par. 116!, MCM 19:;s) 

6. Department of the .Army and Air Force records show that accused 
is 32 years of age and present]¥ single. He attended Texas Technological 
College for 3½ years where he majored in English. Ha enlisted in the 
Army, 22 November 19401 and was commissioned a Sec-:,:nd Lieutenant, },:rmy of 
the. United States, 24 June 1942, following his graduation from Officer 
Candidate School, Army Air Force Technical Training Command, Miami Beach, 
Florida. He was promoted to First Lieutenant Air Corps on 22 February 
1943, to First Lieutenant, Anrry of the United'States 17 December 1943, 
to Captain, Air Corps, 1 June 1944, and to Capta:in ~ of the tniited 
~tates, l A~t 1944. On 13 November 1947, he wa: commissioned a Major 
lll the Officers Reserve Corps. His efficiency :rt'loorts include four ratings 
of "Excellent" and t'W'O ratings of 11Superioi·" in ~ddition to one rating of 
"lhknoll?l" • His military decorations and citations include the .American 
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Defense, .American Theatre, European Theatre and World War II Victory 
medals and a personal co111r.1endation from General Eaker. Prior to 
entering the military service, and while attending college, accused 
served as a part t:iJlle stock and floor clerk and as an assistant cook 
in Lubbock, Texas, from September 1936 until September 1940. 

?. The court was legally constituted and had jurisdiction OTer the 
accused and tha offense. No errors injuriously affecting the substan
tial rights of accused were cormnitted during the trial. The Board of Re
view is of the opinion that the record of trial is legally sufficient to 
E>upport the .findings of guilty and the sentence and to warrant confirma
tion of the sentence. Dismissal is authorized upon conviction of a 
violation of Article of War 93. 

On [eave: 
/ -· ,Judge Advocate 

,~~---:./""'": ,-/,-1-,..--,.-.,-l-,\.A.-----,Judge Advocate -.-i-·<-,\-.,'-.--. ....... 
- :::-:--7 \ 

-=.-4-..L.,L,,_:.:+o:a:...:1-~1-~-t.::.\~------"' Judge Advocate 
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1st Ind 

!' I'",!JAGO., Dept. of the Army., Washington 25, D. C. 11 .;\,.;'.i 

TO: The Secretary of the Arrey-

1. Pursuant to Executive Order No. 9556., dated May 26., 19~5., 
there are transmitted here,·dth for your action the .record of tr1.a~ and 
the opinion of the Board of Review in the case of Captain Or~d V{ages 
(AO 560443)., Headquarters .md Headquarters Squadron, 313th 1.irdrome 
Group. 

2. Upon trial by general court-martial this officer was fo,md 
guilty of larceny of five pieces of a Rix-piece silver Sheffield_tea 
service of a value of about $558.00., prc:;,·1rty of the Bergstrom Air Force 
Base Officers I Kess, in violation of Article of War 93. He -was 
sentenced to be dismissed the service., to forfeit all pay and allowances 
due or to become due, and to be confined at hard lal-ior for one year. 
The reviewing authoricy approved the sentence and forwarded the record of 
trial for.action under Article of V{ar 48. 

3. A summary of the evidence may be found in the accompar.ying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is lega~ sufficient to support the findings of guiliy 
and the sentence and .to warrant confirmation of the sentence. I concur 
:in that op:inion. 

'4• Accused., while serving as officer in charge of the Officers 1 

Mess and Officers' Club at Bergstrom Field, Texas, purchased a six-piece 
•solid silver" tea service from an antique dealer on 5 May 1947, for 
$588.00 and paid for the service with a check dral'IIl. on the Officers' Club 
account. Following accused 1s transfer from Bergstrom Field to McChord 
Field, Washington, in July of 1947, the Board of Governors of the 
Officers 1 Club discovered during an inventory that the tea service -was 
missing. The Chairman of the Board wrote to accused about ll August 
1947., inquiring about the missing tea set. A3 a result of accused's • 
answer thereto, a thorough search was made of the Officers• Mess 
facilities, and many' of the club members and their wives were interrogated, 
in an effort to locate the service. "When these efforts proved .fruitless, 
the matter was turned over to the c.r.n. While being interviewed by 
the legal officer at McChord Field on or about 13 January 1948, accused 
first insisted that to the best of his knowledge the tea set wa11 in the 
storage room in the Bergstrom Field Club. Before the interview had ended, 
ho1;;ver., accused stated, "1lajor, I miglit as well tell you, I got the tea 
set • Accused thereafter stated that he exchanged a "silver plated" tea 
set 'Which belonged to him personally for the solid silver set and then 
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left the solid silver set with a I,:trs. Sanders in Lubbock, Texas, for 
the purpose of having it sold. Accused further stated he had received 
a check in the amount of ~~400 from 1Jrs. Sanders but that ha had re
turned the check to her. He stated that he intended to reimburse the 
club. The tea service was subsequently recovered from a l.!rs. Harvey 
of Lubbock, Texas, who had purchased it from i1i's. Sanders. The 
complete tea set consisting of six pieces was of a value of at least 
$588.00 and the five i terns taken by accused were of a value of approxi
mately $558.oo. 

For the defense, mim.erous civilian and militnry witnesses testified 
that the accused enjoyed a good reputation and was an efficient officer. 
Accused elected to remain silent. 

5. Department of the A:rcy .:i.r.d .Air Force records show that accused 
is 32 years of age and presently single. He attended Texas Technological 
College for .3} years where he majored in English. He enlisted in the 
Army on 22 November 1940, and was commissioned a Second Lieutenant, A..-rrry 
of the United States on 24 June 1942, following his graduation from 
Officer Candidate School. He was promoted to First Lieutenant, Air Corps, 
on 22 February 1943, to First Lieutenant, Arrriy of the United States, 17 
December 1943, to Captain, Air Corps, 1 June 1944, and to Captain, Arrrry 
of the United States, l August 1944. On 13 November 194?, he was com
missioned a Major i.~ t.~c Officers Reserve Corps. His efficiency reports 
include four ratings of ni::Jccellentn and two ratings of 11Superior11 

, in 
addition to one rating of "Unknown". His military decorations and 
citations include the .American Defense, .American Theatre, European Theatre 
and World War II Victory medals and a personal comnendation from General 
Eaker •. Prior to entering the military service, and while attending 
college, accused served as a part time stock and floor clerk and as an 
assistant cook i.~ Lubbock, Texas, from September 1936 until September 1940. 

6. I reco:mr,1end that the sentence be confirmed and carried into · 
executio:n a:rrl that an appropriate United States Disciplinary Barracks be v",/· 

designated as the place of confinement. 

7. Inclosed is a form of action designed to carry into effect the 
foregoing recommendation, should it meet with your approval. 

TEOMAS H. GP.BEN 
2 Inclu. Major General 

1. Hecord of Trial The Judge Advocate General 
____3.. Form of action 

.. ( ac~ ----------:;--------.--------------
0 l.24J, 23 "une 1948) 
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· DEP1.RTl-il;NT OF THE ARMY" 
In the Office of The Judge Advocate General (137) 

Washington 25, D. c. 

1 0 JUN 1948 JAGQ - CM 330698 

UNITED STATES ) ATLANTIC DIVISION 
) v. Am TP~~\SFORT COJif= :Ai'ID 
) 

Trial by G.C.M., convened atCaptain EIJER E. BRYAU ~ 
"ifestover Afr Force Base,(0-1796227), CMP, llOQ-4 ) 
I,'.'assachusetts, 19-22 AprilDetachment, 1.tlantic ) 
1948. Dismissal and conDhision, Air Transport ) 
finement for one (1) yearCo1T1J'lland, hesque Isle Air ) 
and eight (8) months. ?orce Base., Presque Isle., ) 

Maine. ) 

OFWION of the r;OAHD OF HEVIE'/f 
JOHNSOIJ., BAUGiIN and i~.'E, Judea Advocates 

1. The Board of Heview has exa111ined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Jud~e 
Advocate General. 

2. In a common trial with Staff Seri;eants 1ioodrow W. Tatman and 
Alfred T. ParLer, accused ,1as tried u·9on the follO'l"linz Chargas and Speci
fications: 

CHARG~ I: Violation of t.he 83rd P.rt:i cle of War. 

Specification: In that Cc!ptain ~lmer r~. Bryan, 1100-4 Detach
ment, Atlantic Divisj_on, ..:u.r Transnort Command., did., at or 
near Van Bursn, 1faine, on or about 11 November 1947., through 
neglect sui'fer a certain motor vchicla, to wit, staff car 
sedan !Jtl.r.!be!" 119COO., military property belonging to the 
lliited States, to be damage~ in the approximate amount of 
$3,30.00 on a public highway between Presque Isle., Haine, and 
Van Buren, Jiiair.e, by permitti."'lg the r:i.e;ntioned vehicle to be 
wrcmbfully driven by Staff Serge.:int Woodrow 'J. Tatman at an 
excessive r2ta of speed, as a consequence of which the ve
hicle went out of control ".r..d tumad over. 

Cl-L~GB II: Violation of t:.c S'5th Article of "i'f&r. 

Sreciffoation: In t:1c.t, Cc.ptain Elmer i<;. Bryan, 1100-4 Detach
l,iP.nt, Atlantic Divlsion, Air Transport Cor.imand, did, at 
Pre::;que Isle, i.:aine, on or about 14 November 1947, with 
intent to c:1eceive the Comm4rding Officer of the Presque Isle 
Detachment 1100-4 (also knovm as ll00-4PR Detachment), 



l138) 

officially report to the said Corrm1ano:i.nc Offj~er purported 
details pertaininG to the questionin~ by Staff Sergeant Alfred 
T. Barter of two suspects and their nove:.ients in connection 
with the identity of the occupants of staff car sedan Number 
119800 at the time it was damaged on 11 fovcr:ib~r 1947, and 
pertaining to the questioning by ~taff Sergeant ,Ufred T. 
Barter of Sergeant Scott who ans~ereci thereto t.'1at he, 
Sergeant Scott, retur~cc. to Presque Isle A..i.r Force Base ~th 
the mentioned staff car, which report w~s known by the said 
Captain Elmer E. Bryan to be untrue in that at the time of 
the mentioned questioning the said Captai...~ Elmer E. Bryan 
knew th.lt the two· suspects in question hac. llO connection Yd.th 
the accident and knew that Sergeant Scott did not return to 
the base with t.t1t1 mentioned staff car. 

CHARGE Ill: Violation of the 96th Article of 1'far. 

Specification 1: In that, Captain Elmer E. Bryan, ll00-4 Detach
~ent, Atlantic Division, Air Transport Comrr.~nd, did, ~t 
Presque Isle, Maine, on or about ll November 1947, wrongfully 
take and use without proper authority, for his own personal 
benefit or pleasure, a certa:ln motor vahicle, to wit, staff 
car sedan Number 119800, property of the United States of a 
value in excess of $50.00. 

Specification 2: .In that, Capta:in Elmer E. Bryan, 1100-4 Detach
ment, Atlantic Division, Air Transport Colll!llnd, being at that 
time the immediate Colll!llanding Officer, did, at Presque Isle, 
Haine, on or a.boot 11 November 1947, wrongful.:cy and :in viola
tion of A:rrrry Regulations fail to make a report of an accident 
to a .certain motor vehicle, to wit, staff' car sedan Ntunber 
119800, property of the United States, to the prejudice of 
good order and military discipline. 

Specification 3; In that, Captain Elmer E. Bryan, UQ0-4, Detach
ment, Atlantic Division, Air Transport Command, did, at 
Presque Isle, Maine, on or about 12 January 1948, in his 
testimony before a Board of Officers, duly appointed pursuant 
to paragraph 1.3, Special Orders Number 6, Headquarters, Atlantic 
Division, Air Transport Conrnand, dated 9 January 1948, ma.m 
under oath statements :in substance as follows: That he did 
not know who damaged a certain staff car Number 119800 in an 
accident on 11 November 1947, and that his first lmowledge of 
the accident was on 12 November 1947 at 0755, which state-
niants were kno1tn by the said Captain Elmer E. Bryan to be 
untrue in that he was an occupant at the time that the mentioned 
vehicle turned over and was damaged as a result thereof and in· 
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that he had knowledge on 11 November 1947 of the facts of 
the accident, 

:ie pleaded not guilty to .n d was found g-uilty of all Charges arid Speci
fications, He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor for two years. The reviewing authority approved the sentence., 
remitted four months of the confinement at hard labor imposed and for
warded the record of trial for action under Article of War 48. 

3, Eviciep_c_e for the Pyosecutio~. 

Captain Blmer E. Bryan, the accus"d herein, was the Provost Marshal 
at. Presque Isle Air Force Base, Presque Isle., Maine (R 16) and Staff 
Sergeant v;oodrow i;;. Tatman, also an accused at this comnon trial, was 
the Police and Prison Sergeant of the same Air Force installation 
(Pros. ~. 12). At about 0000 on 11 November 1947 an Army staff car 
with bllll'per nu..11ber IBA 5 and registration number 119800 was dispatched 
to Captain Bry2.."l in his capacity as Provost I,'.arshal (R 13, 84; Pros. Ex. 
1), SergBant Ealcolm ;,;. Scott, Desk Sergeant in the Provost Marshal's · 
Section, drove this vehicle to the Northeastland Hotel, Presque Isle, 
Ea:ine, in the early evRnint; of 11 November 1947, to investigate a reported 
disturbe.nce. The car wo.s :i.n r;ood condition (R 16, 17). Sergeant Scott 
found no disturbance at the hotel and seeing accused and Sergeant Tatman 
there, he inquired and learned that they vrere aware of no disturbance. 
Sergeant Tat.'118.n asked Scott if he had the staff car. i'i11en Scott replied 
that he did and that it was parked in the rear of the hotel, Tatman told 
Scott to_leava the vehicle and return to the base in a taxicab (R 18). 
Scott replied that he had a date and that he would nalk back, During 
thi:,i conversation accus1:1d ,-ras in the eroup. Scott vralked to his girl 
friend's house a,_~d did not return the staff car to the base (R 19). 

According to rrr. Roland ii.. Gagne, a civilian, he net accused and 
Sergeant Tatman on the night of 11 Nov"lmber 1947 in Presque Isle. To
r.ether with another civilian a."'ld three t;irls, Hr. Gagne, Sergeant Tatman 
and accused started to a dance at Van Buren, I.faine, in an ki."Jly sedan, de
scribed as a 1940 or 1941 l-~rcury or Ford. ;.ccused, Tatman and on3 of 
the girls occupied the front :::eat while rr. Gagne, the other civilian 
and the other t~-ro girls rode in the rear seat. Sergeant Tatman ;-;as 
drivine the vehicle. 

Accoroing to the civilians in the car it was dark at the time, the 
road was wet or icy, and the vehicle was proceeding 11 pretty fast" or 
"ab_out fifty (50) miles an ,ourn. The maximwn speed limit in the State 
of i:,.aine was shown to be forty-five (L.5) miles per hour (Pros. Ex. 7). 
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Before reaching Van Buren and while the vehicle was being driven in 
this manner by Sergeant Tatman, the sedan skidded on a curve and turned 
over, finally coming to rest in a potato field (R 130-131; Pros• Exs. _ 
3 4 5). After the sedan was righted the party returned to Presque 
I~le: Follow1ng the incident accused told Mrs. Janet Turner "to keep 
her mouth shut" and 11nQt to say anything about the incident" (Pros. Ex. 
3) and both accused and Sergeant Tatman mentioned to Miss Gloria Daigle, 
an~ther passenger, that it would be best not to mention anything about 
the accident (Pros. Ex, 5). .l\.t Presque Isle everyone left the car 
e::cePt Mr. Gagne and Sergeant Tatman. Tha lat;ter parked the sedan on 
a side street and the two went to the Northeastland Hotel. Approximately 
an hour later Gagne obtained permission from Sergeant Tatman and drove 
the vehicle to Caribou, traine and parked it behind the hotel where he 
stayed (R 132-133). The sedan was discovered on the following morning 
by Police Officer John E. Doak, parked on Hershell Street in Caribou 
(Pros. Ex. 7). The windows were broken and the top was "caved in". 
Another police officer reported the discovery of the automobile to Presque 
Isle Air Base (Pros. Ex. 7). ," 

·Aney-authorities viewed the vehicle bearing bumper No. 5 and regis
tration No. 119800 on 12 November 1947 in Caribou. The top of the ve
hicle was smashed, it had one flat tire, both rear fenders were bent in 
against the body, the right front fender was smashed and the windshield 
and other glass on the sedan was broken (R 83-88; Pros. Exs. 11 and J.4). 
Captain George J. Ather, the Base Ordnance Officer, estimated the damages 
to the vehicle as $330.58 {R 83 to 88; Pros. Ex. 14). . 

At approximately 0030 12 November 1947, Sergeant Tatman returned to 
the Air Base in a taxicab and accused siinilarly aITived by taxicab at 
about 0130 ·(R 20, 21). Sergeant Malcolm 11. Scott, who had delivered the 
vehicle to Sergeant Tatman and accused earlier that evening, was on duty 
as gate guard when Sergeant Tatman arrived. He asked Sergeant Tatman about 
the staff car and the Ja tter stated he would let him know about it. Ten 
or fifteen minutes later Tatman called Scott on the telephone and said: 
"We rolled the staff car over. I Will talk to you about it in the morn
ing". About 0800 hours that morning, Sergeant Tatman requested of Sergeant 
Scott that he make a statement to the effect that Scott parked the vehicle 
in front o! the Provost Marshal's office at the Air Base at approximately 
2100 following his investigation of the disturbance at the Northeastland 
Hotel. Accused was present during this conversation and Sergeant Scott 
made the statement as reques·ted. Sergeant Tatman and accused said follow
ing Scott's -writing of the statement, 11That will be good. Stick to the 
story and they will get nothing on us •. Stick to the sto17 and that will 
get us out of it". Later the same day., in the presence of Sergeant Ta.tinan 
and accused, Sergeant Scott signed the statement (R 21-23; Pros. Ex. 2). 
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The statement was subsequentzy made a part of a "Provost Marshal's In
vestigative Report" bearing the date 14 November 1947, approved and for
warded by accused as Officer-in-Charge of the Provost 1.farshal•s Section 
(R 53; .Pros. Ex. ll). On l2 January 1948 this report or a cow thereof, 
ldth Sergeant Scott's statement as an :lnclosure, was submitted by accused 
to a Board of Officers appointed to investigate the damage. Additionally, 
it was stated on the report itself that copies were sent to the Commanding 
Officer, Ordnance Officer and Provost hfarshal files. qfficial reports 
from accused normally were received by the Base Adjutant (R 89). The 
Provost Marshal's Investigative Report of the incident, signed by accused, 
recited that Sergeant Scott and.two suspects in the case had been 
questioned and concluded with the phrase, "Status of case: Pending"• 

Captain Keith Swisher, the Base Adjutant, did not receive the re
quired report of accident en Standard Form No. 26, involving staff car No. 
119800 :In compliance with paragraph 25, AR 850-15, l August 1945, of which 
regulation the court took judicial notice {R 89). He did on 1.2 January 
1948, however, receive a ground safetyreport 'Which would normally come 
from the Provost Marshal's Office. In searching for the driver's report 
of accident, Captain Swisher fotmd the ground safety report. He compared 
the signature of accused on the ground safety repo~t 'With the signature of 
accused on the Provost Mc.rshal Investigative Report (Pros. Ex. 11) and 
testified that in his opinion they were the same. The two exhibits -..ere 
then examined by the court (R 91) for comparison of the signatures, and 
the ground safety report was introduced in evidence (R 96; Pros. Ex. 15). 
This report dated 12 January 1948 and signed by accused states w.ith respect 
to the accident on 11 November 1947, inv~~_v:lng staff car No. ll9800t 

"This Station does not have any particulars surrounding this 
accident as Staff Car was found in toffl'l of Caribou which ·1s 
approximately 15 miles from the Air Base. Car was assigned 
to Provost Marshal Section. 
Investigation Qf subject accident not completed." 

While a witness under oath on 12 January 1948, before a Board ot 
Oti'icera regularly convened to investigate and determine responsibillt;r 
for the accident to Government vehicle 119800 on 11 November 1947 (Pros.· 
Ex. 8), accused, after being advised of his righ:t;s under Article of War 24, 
testified under oath as follows: 

"Q. Capt. Bryan, at what time were you first acquainted with 
the fact that this car had been in an accident? 

A. About 7:55 on the moming of the 12th of Novembe~, or 
somewhere around that time, Sgt. Barter called. 
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"Q. 1'fuo do you think turned the car over? 
A. Well, I wish I knew. 

"Q. Do you think that it was someone in the Military Police 
Section? 

A. It's possible. It could have been. The car wasn't 
locked." (Pros. Ex. 10). 

4. Evidence tor the Defense. 

After be:ing advised of his rights, accused elected to remain silent, 

5. Specification and Charge I; Specification 1 1 Charge III. 

Accused was charged in the Specifica~ion and Charge I with suffer-
ing through neglect a Government staff car to be damaged on or about 
ll November 1947, by permitt:ing the vehicle to be wrongf'ul.ly driven by 
Sergeant Tatman at an excessive rate of speed, as a consequence of 
'Which the vehicle went out of control aid overturned. In Specification 

.1 of Charge nI, he is charged with wrongfully taking and using the 
vehicle in question on the same date for his own personal benefit or 
pleasure. Viewing the competent evidence chronologically it is clear 
that the vehicle was dispatched to tho accused on ll :Movernber 1947 as 
Provost Marshal for "Base Duties" (Pros. Ex. 1). Thereafter, on the 
even:ing in ques'tion, Sergeant Tatmm. ordered Sergeant Scott to leave t:r.a 
staff car at the Northeastland Hotel. Accused was present when this 
order was given. Subsequently, Sergeant Tatman, accused and five 
civilians used the vehicle to go to a dance at Van Buren, Maine. In 
this connection, paragraph 28s., AR 850-15, l August 1945, provides: 

"Motor vehicles will be used micy for of.ficial business 
including the special uses listed :in paragraph 29.n 

The only evidence of record showed that this vehicle was dispatched for 
"Base Dutiea• add not rar any of the "special uses" mentioned in para
graph 29 of the c.ited regulation. Accused, a military police officer 
0£ long standing, is charged 'With knowledge of the Arary Regulation, 
supra. and the evidence clearly establishes a wrongful use as alleged 
(CM 2676.39, Tressler, 44 BR .27). The evidence further showed that it 
was a dark.night, that the roadway was either wet or icy, and that the 
car was being driven "about fifty (50) miles per hour" or exceedingly 
fast tmder these circumstances. As previously stated the maximum 
speed limit in the State of Maine, for even the most favorable of 
driving conditions, was forty-five (45) miles per hour. Undoubtedly, 
as a result-of the speed at 'Which the vehicle was travelling, connidered 
in the light of the poor road conditions, the darlmess and the 
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overcrowd:ing of the car, the vehicle skidded, failed to negotiate a 
curve and overturned. 

The 83rd Article of War provides in pert:inent part., that: 

11kny person subject to military la.w w:ho *I:--'-" through neglect, 
suffers to be *l:* damaged,*** any military property belong:ing to 
the United States shall*** suffer such punishment as a court
martial may direct. 11 

Neglect is defined as follows: 

"To omit, as to neglect business, or payment, or duty, 
or work. It does not generally imp]y carlesssness or im
rudence but sim 1 an omission to <lo or rform some work 

duty or act.n Bouviers Law Dictionary, Unabridged, Rawles 
Third Revision, Vol. 2, p. 2312). (Underscor~g supplied). 

With reference to Article of War 83, the above def:inition has been 
determined applicable in military trib'lll'lals (CM (ETO) 393 Caton l BR 
(ETO) 325). 

In paragraph 143, 1Janual for Courts-l~tial~ 1928, it is stated that 
"the*** neglectful sufferance specified by the Article may consist in 
*** permitting it to be ~ injured by other persons". 

· As the senior and only connnissioned off.ic<:lr present in the vehicle 
at the time of the i."lcident, accused was clearly era rgeable with the 
vehicle's safe operation and with protecting this public property from 
damage through negligence or through the conmlission of an unlawful act. 
The fact that the vehicle was dispatched to accused and was being 
operated by a subordinc.te member of his own comm.and o:ily serves to 
magnify anc! crystallize his legal responsibility. It was accused's duty, 
especially under all of the circwnstances shown, to see that the staff 
car was properly driven, through the exercise of sufficient supervisory 
c?ntrol. By failing to perform that duty and thus permitting the ve
hicle to be damaged by the negligent driving of Sergeant Tatman, accused 
clear:cy became chareeable with a violation of the above Article of War 
(CM (ETO) 393 Caton, supra). 

It W!'ls properly established by the evidence that the amo'lll'lt of 
dmnage to the vehicle w:;t1'l $.'.3.'.30.58. 
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Specification 2 1 Charge III. 

Accused was charged in this specification with wrongfully· failing 
· to make a report of the accident to the staff car on or about ll November 
1947 as required by Army Regulations. 

Paragraph 25, AR 850-15, l August 1945, of which the coUl't took 
judicial notice provides in pertinent part: 

n25. Accidents. Action to be taken in case of an accident 
will be as follows : 

a. By driver 
(1) In case of injury to person or damage to 

property the driver of a vehicle will *** 
at the scene of the accident fill out 
Standard Form 26 and deliver it to his com
manding officer as soon as possible after 
the accident. *** In any event, if he has 
knowledge of the accident, the immediate 
Commanding Officer has the responsibility 
for submission of a report within 48 hours 
after tha accident occurs"• (lhderscoring 
supplied). 

Captain Swisher, the Base Adjutant, testified that in the normal course 
of business ha received these reports and that no accident report was 
ever made by either Tatman, who was the''driver, or by accused, as re
quired by the foregoing Arrtzy- Regulation. The only report ever received 
in his office was a "Ground S&f'ety Report• submitted on 12 January 1948 
(Pros. Ex. 15). The evidence shows beyond any reasonable doubt that ac
cused wrongfully failed to make the report of accident required by A:nrr/ 
Regulations as charged 1n this specification. In view of. the subte:r-
i'uge resorted to by accused and Sergeant Tatman for several months to 
conceal their part 1n the incident, as wall as the actual identity of the 
driver, it could not reasonably be contended that the record presents any 
conflict as to whether the report was ever submitted much less withiA the 
time required by the regulation. 

Specification and Charge II. 

In this Charge and Specification it is alleged that accused on or 
about l4 November 19471 with intent to deceive his commanding officer, 
made a false official report with respect to the accident to the staf.f 
car in violation of Article of '\7ar 95. 

A "Provost Marshal Investigative Report" tm.doubtedly signed by ac
cused as officer in charge, Provost 1l'arshal Investigation Section, was 
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received in evidence (Pros. Ex. 11). This report dated 14 November 1947 
showed on its face that a copy thereof vra.s furnished to the Commanding 
Officer and the Base Adjutant testified that the report was kept in his 
office safe. Additionally, Lieutenant Devlin, :2ecorder of a Board of 
Officers appointed to investigate the accident, testified that accused 
gave him the report, or a copy thereof at the time accused was being 
questioned by the Board (R 49, 50; Pros. Ex. 10). The evidence showed 
that the report contained a statement by Sergeant Scott which was false 
and which accused knew to be false for the reason that he was present 
when Sergeant Tatman told Scott to leave the car at the Northeastla.-id 
Hotel. Also, later that evening, accused ·was m the car v:ith Tatman 
and the civilia.'ls on the trip to Van Buren when the vehicle -was damaged. 
The evidence clear~ indicated additionally, that accused was present 
on the following morning when Tatman asked Scott to make the false state
ment, and later that same day when Scott signed the false statement. 
This being true, accused also well knew that the two soldiers allegedly 
being investigated as possible suspects m the taking of the car could 
not have had an;ything to do w.l. th the wrongful taking. In reporting the 
details of the qu.estionmg of these suspects arrl of Sergeant Scott to 
the Commanding Officer, it is manifest that he did so with intent to 
deceive the Coi:m:anding Officer by withholding from him the true facts 
with respect to the accident. Such conduct was clearly unbecoming an 
officer and a gentleman and violative of Article of War 95. This is true 
notwithstanding the fact that the investigation was actually made by 
Sergeant Barter, a subordinate. Wh:ln accused approved and forw.rded the 
report as officer in charge, Provost 1iarshal Investigation Section, he 
consented to and acknowledged the facts to which he subscribed (CM 320478, 
Vance, 71 BR 430). · 

The only question for consideration by the Board of Review with 
respect to this Charge and Specification is whether the proof sustains 
the allegation that accused made the report in question. Prosecution's 
Exhibit 2, the false statement made by Sergeant Scott and witnessed by 
accused, was in evidence and Scott could identify accused's sibnature as 
a 'Witness (R 23). Uaing this docµment as a proved signature of accused, 
the prosecution asked Lieutenant Devlin to compare the alleged signature 
of-accused on the Provost Marshal Investigative Report 1'1ith the p-oved 
signature. Lieutenant Devlin testified that they appeared to have been 
made by the same person (R 52). Thereafter the prosecutim submitted 
Prosecution's Exhibits 2 and 11 to tho court for a comparison of the 
signatures. After the court had examined the two exhibits (R 52), 
Prosecution's Exhibit 11, the "Provost Marshal Investigative Report" 
dated 14 November 1947, W3s received in evidence (R 53). While the 
testimony of Lieutenant Devlin had little or no evidentiary value, he 
not having qualified as a handwriting expert or as one having prior 
lmowledge of the signature of accused, the court was authorized to make 
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its own comparison of the proved sig1.ature appeari."'1g on Prosecution I s 
llichibit 2 with the signature appearing on Prosecution's Exhibit 11 and 
conclude as fact that the accused signed the Provost Earshal In
vestigative Report (Pros. Ex. 11) (28 USC; In re Goldberry, 91 Fed. 2d 
996; C:M 320478, Vance, supra; CM 248919, Christ, '31 BR 385). This is· · 
corroborated by the fact that the accused was the Base Provost Marshal 
at all times relevant, that he submitted the report, or a copy thereof 
to the Board of Officers investigating the accident, that i.~ the normal 
course of procedure the Base .Provost Harshal would submit such reports 
to the 13ase Adjutant,. and that the report was retained in the safe of 
the Base Adjutant (R 134). Delivery of such a report to the Ease . 
Adjutant is in effect delivery to the Base CO!'llllander (CiJ 224049 Burnh!!!l, 
14 BR 48). 

Specification 3, Charge III._ 

The accused in this specification is charged with making false 
statements under oath to a Board of Officers duly convened at Presque 
Isle, :iuaine on or about 12 January 1948. The evidence establishes that 
the Bom-d was duly convened by competent authority, that accused, after 
being warned of his rights, was sworn and testified in substance that 
he did not know Who damaged the staff car and that his first knowledge of 
the accident was on 12 November 1947 at 0755. Repetition of the evi
dence heretofore outlined is unnecessary to show conclusively that these 
statements by accused were false, that accused knew the~ to be false and 
that they were given deliborately by him with intent to deceive, fully 
~lizing that it -:-:as in the course of an official investieation ordered 
by his commanding general. This is substantiated by the "GroWld Safety 
Report" (Pros. Ex. 15), submitted by accused on the same day on which he 
testified before the Board of Officers. In this report accused dis
claiimd any knowledge of the accident involving the staff car and stated 
it was still under investigation. Knowingly making a false official state
ment is an offense long recognized as a violation of the 95th Article of 
War (CM 232346, Staples, 19 BR 64) and.a fortjori is a violation of the 
96th Article of War. 

6. Department of the A:rrrry records show that accused is 29 years of 
a~e, aarried and has one child. He completed two and one-half years of 
high school before entering the A:rnry•· He enlisted in the Arrey on 10 
February 1937 at Williamsport, Pennsylvania, and was discharged on 9 
February 1940. During this enlistment he was promoted to Privato First 
Class. He reenlisted at New York City, New York, on 10 June 1940 and 
s~rv?d until 5 November 1942 attaining the grade of Sergeant. Ee was 
discnarged on 5 November 1942 to accept a commission as Second Lieutenant 
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Corps of Military Police, Army of the United States. He was promoted 
to First Lieutenant on 5 June 1943 and to Captain on 15 May 1944. He 
was commissioned a Major, Corps of Military Police (Reserve) on 23 July 
1947. He served twenty-five months in the European Theater of Opera
tions and is entitled to wear an American Defense Ueclal 'rith star, Good 
Conduct Medal., the European and Arre rican Theater Ribbons and the 
Victory Medal. He has no previous convictions by courts-r;iartial either 
as an enlisted man or officer. He was reprimanded under the provisions 
of Article of War 104 on 1 October 1946 by the Coimnanding Officer., 1377th 
AJ.F Base Unit., Westover Field, Massachusetts, for failing to properly 
safeguard prisoners thereey permitting two prisoners to escape. His 
efficiency reports include six ratings of "excellent", two ratings, of 
"very satisfactory" and one rating of "unknown". 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is le
gally sufficient to support the findings .md the sentence as approved by 
the reviewing authority and to warrant confirmation thereof. :;:)ism.issal 
is authorized upon conviction of a violation of Articles of ;'fer 83 and 
96 and mandatory upon conviction of a violation of Article of War 95. 
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JUN 1 7 ::i~JAGQ - Cl! 330698 1st Ind 

JAGO, Dept. of the Arfr3, Washington 25, D.C. 

TO: The Secretary of the Arrq 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Captain Elmer E. :ar,an 
(0-1796227), CMP, llOD-4, Detachment, Atlantic Division, Air Transport 
Command, Presque Isle Air Force Base, Presque Isla, Maine. 

2. In a common trial with Staff' Sergeants Woodrow W. Tat.man and 
Alfred T. Barter this officer was found guilty by general court-martial 
of suffering through neglect a military vehicle to be damaged in the 
amount of-$330.00, on or about 11 November 1947, in violation of Article 
of' War 83 ;- of' making a false ·official report to his commanding officer 
with intent to deceive, on or about 14 November 1947, in violation of 
Article of War 95; of wrongfully taking and using without proper author
ity for his own 'personal benefit and pleasure, an Arrrq vehicle of a nlue 
in excess of $50.00, on or about 11 November 1947, of wrongfully failing 
to make a report of a motor vehicle accident as required by A:rrrq Regu
lations, on or about 11 November 1947, and of wrongf~ and knowingly 
making a false statement under oath to a Board of Officers, on or about 
12 January 1948, in violation of ,Article of War 96. He was ·sentenced to 
be dismissed the service, to forfeit all pa;y and allowances due or to 
become due and to be confined at hard labor for two {2) years. The re
viewing authority approved the sentence but reduced tm period of confine
ment to one (1) year and eight (8) months, and forwarded the record of 
trial for action under Article of War 48• 

. 
:3. A summary of the evidence may be found in the acco11pan;ring opinion 

of the Board of Review. The Board is of the opinion that the record o! 
trial is legally sufficient to support the .findings of guilty and the 
sentence as approved by the .reviewing authority and to wa?Tant confirmation 
of 'the sentence. I conc11.r in that opinion. 

4. Accused, the Provost Marshal of the Presque Isle Air Force Base, 
Presque Isle, Maine, and Sergeant Tatman, procured an Army sedan from a 
Sergeant Scott, one of accused's subordinates in the to1VI1 of Presque Isle. 
The vehicle was dispatched to accused as Provost Marshal for "Base Duties"• 
While enroute to a dance in Van Buren, Maine, this vehicle skidded on a 
curve and overturned, causing it to be damaged in the amount of approxi
mately $330.00. There nre five civilians in the car in addition to ac
cused and Sergeant Tatman, who was driving. The sedan was traveling at a 
speed ot approx.iJUtely- fifty (50) miles per hour on a wet or icy highfl1 
at t.he time of the accident and it was dark. The use or the vehicle for 
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the purpose of attending the dance was unauthorized. After the vehicle 
was righted, it was driven to Presque Isle. Later, one of the civilians 
drove it to Caribou, Maine, where it was discovered by the local police. 
Accused and Sergeant Tatman returned individually to the Air Base by 
taxicab on the morning of J2 November. Sergeant Scott wh6 had de
livered the sedan to Tatman and accused earlier the preceding evening 
was asked by Sergeant Tatman in the presence of accused to say that he 
had returned the vehicle to the Air Base and parked it in front of the 
Provost Marshal's office. He subsequently signed a false statement to 
that effect in the presence of accused. This statement was forwarded by 
accused on or about 14 November 1947 to the Base Comnander as an in
closure to the Provost Marshal I s Investigative Report. The sa.'Tle report 
recited that there were two suspects being questioned for the purpose of 
determining who was responsible for damaging the vehicle, and concluded 
with the phrase: "Status of Case: Pending". No report of the accident 
was made by either Sergeant Tatman or accused on Standard Form No. 26, 
as required by paragraph 25, AR 850-15, 1 August 1945. Accused appeared 

. before a Board of Officers convened on or about J2 January 1948, to 
determine responsibility for damage to the vehicle. As a witness before 
this Board, and while testifying under oath, accused stated that he 
knew nothing of the accident until approximately 7:55 on the morning of 
12 November 1947 when Sergeant Barter told him of it, and also that he 
wished he knew who overturned the vehicle. 

After being advised of his rights, accused elected to remain silent. 

5. Department of the Army records show that accused is 29 years of 
age, married and has one child. He completed two and one-half years of 
high school be.fore entering the Army. He enlisted in the Army on 10 
February 1937 at Williamsport, Pennsylvania, and was discharged on 9 
February 1940. During' this enlistment he was promoted to Private First 
Class. He reenlisted at New York City, New York, on 10 June 1940 and 
served until 5 November 1942, attaming the grade of Sergeant. He was 
discharged on 5 November 1942 to accept a conunission as Second Lieutenant, 
Corps o:t ?f.ilitary Police, Army of the United States. He was promoted to 
First Lieutenant on 5 June 1943 and to Captain on 15 May 1944. He w..s 
commissioned a Major, Corps of Military Police (Reserve) on 23 July 1947. 
He served twenty-five months m the European Theater of Operations and 
is entitled to wear an American Defense Medal with sta.r,-Good Conduct 
Medal, the European and American Theater Ribbons and the Victory Medal. 
He has no previous convictions either as an enlisted man or of:ticer. He 
was reprimanded under the provisions of Article of War 104 on 1 October 
1946 by the Commanding Officer, 1377th W' Base Unit, Westover Field, 
Massachusetts for failing to properly safeguard prisoners thereby per
mitting two p~isoners to escape. His efficiency reports include six 
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ratings of "excellent•, two ratings of •very satisfactory" and one 
rating of "unlmown11 • 

6. Staff Sergeant Barter was tried for making a false official 
report to his Commanding Officer relative to the accident and with 
falsely testifying under oath before the Board of Officers convened to 
investigate the accident. He was acquitted. Staff Sergeant Tatman 
was tried for damaging the vehicle in violation of Article of War 83 
and for unauthorized use of the vehicle, false swearing before the 
Board of Officers and failing to report the accident. He was found not 
guilty of unauthorized use of the vehicle but guilty of the other 
Specifications and the Charges. He was sentenced to be dishonorabzy 
discharged the service, to forfeit all pay aid allowances due or to 
become due and to be confined at b.rd labor for one year. The review
ing authority approved the sentence but remitted six months of the 
confinement and suspended the execution of the dishonorable discharge 
until the soldier's release from confinement. The record of trial in 
the case of this soldier has been examined in this office and found 
legally sufficient to support the findings and sentence. 

?. ·r recommend that the sentence be confirmed but in view ·of the 
nature of the offenses and all of the circumstances in the case, I 
recollllllend that the period of confinement be reduced to one year, and 
that the sentence, as thus modified, be carried into execution. I also 
recol'.llllend that a Branch, United States Disciplinary Barracks, be desig
nated as the place of confinement. 

, 8. Inclosed is a form of action designed to carry into effect the 
foregoing recommendation, should it meet with your approval. 

THOMAS H. GREEN 
:Major General 

2 Inola The Judge Advocate Genoral 
1. Record of Trial 
2. Form of action 

(GCM;-i;;:-;;-j;;-i948):------



(151)DEPARTilF.,NT OF THE ARJ,'.Y 
In the Office of The Jud~e Advocate General 

1fashington 25, D.C. 

JAGH CM 330733 20 August 1948 

UNITED STATES ) BREMERHAVEN PORT OF EHBARKATION 
) 

v. ) Trial by o.c.u., convened at 
} Brernerhaven, Germany, 19,21; 

First Lieutenant JOHN B. MORAN, ) 22 April 1948. Dismissal, 
0-1799650, Company A, 382d ) 
Military Police Service Battalion. ) 

OPINION of the BOARD OF REVIEVl 
HOTTENSTEIN, WOLFE, and LYNCH, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named ahove and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the follOW'ing Charge and Specification: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that First Lieutenant John B. Moran., Company 
A, 382d Military Police Service Battalion., did; at Bremerhaven., 
Germany., ·on or about 23 February 1948., feloniously take, 
steal., and carry away three·O) automobile tires., of a 
value of about thirty dollars ($30,00), three (3) automobile 
tire tubes, of a value of about fifteen dollars ($15,00), 
and three (3) automobile wheelsj of a value of about fifteen 
dollars ($15.00), of an aggregate value of about sixty dollars 
($60.00), the property or Christ Dimitria.des. 

He pleaded not guilty to and was found guilty of the Charge and Specifi
cation. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
only so nruch of the findings of guilty pertaining to value as involved 
a finding as to each item charged and in the aggregate of the items 
charged of some value less than twenty ($20.00) dollars., approved the 
sentence and forwarded the record of trial for action pursuant to Article 
of War 48. · 

J. Evidence.· 

a. For the prosecution. 

The evidence in support of the find:iJlgs of guilty is SUllllTlarized 
as follows: 
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Accused is in the military service and a member of Company A, 382d 
1:ilitary Police Service Battalion, Bremerhaven, Germany (Pros Ex 6; R 29, 
40). On 10 February 1948 a 1938 model Opel aut?mobile was taken f:om 
Christ Dimitriades by Lieutenant I.ester W. Blevins and the automobile 
Yras impounded in the impounding lot of the 382d Military Police Service 
Battalion, Bremerhaven, Germany (R 7,8,9,10). 

Records of the military police impounding lot show that on 10 February 
1948 a 1938 Opel car impounded by Lieutenant Blevins had license No•. 
E-4301 (R 9,10; Pros Ex l; R 11). Dimitriades' car was released to hill\ 
on 6 :March 1948 (R 8). On 10 March Technician Fifth Grade Cecil F • 
Eorst purchased from Dimitriades a green two-door Opel sedan the previous 
license number of which was E-4301. Borst identified Prosecution Exhibit 
4 as a picture of the automobile which he had purchased from Dimitriades 
(Pros Ex 4; R 13). 

On 23 February 1948 accused had his car, an Opel, towed to the 
impounding lot (R 14). He spoke with Technician Fifth Grade 11arren T. 
Deyo, dispatcher for the 382d Military Police Motor Pool, and informed 
him that he was going to get some tires from a green Opel in the impound
ing lot. Deyo asked accused if he had permission to take the tires and 
accused responded that he had Lieutenant Oliver's permission (R 18). 
Accused enlisted the help of some German civilians and had them remove 
three tires and tubes from the green Opel in the impounding lot (R 22,24, 
25). Prosecution Exhibit 4 was identified as a picture of the vehicle 
from which the tires were removed (R 18,22,25). The green Opel was at 
the time the only car in the impounding lot (R 18) • The wheels and tires 
were placed in accused I s car which was then towed away to a German garage, 
Technician Fifth Grade Frank D1Ambrosio who had towed accused's car to 
the impounding lot and then to the German garage testified that only two 
tires and wheels were taken from the Dimitriades car. He further testified 
that the tires were taken off the wheels of the Dintitriades car and 
m~unted on the wheels of accused I s car. Subsequently D,Ambrosio saw the 
tires from accused's car in the back of the Dimitriades car (R 15). 

On ~9 March 1948 James F. Walsh, Agent, CID, interviewed accused 
and_ obtained a state1'.1ent from him. Prior to taking the statement Walsh 
advised.accused ~f his rights under the 24th Article of War. The state
m~nt which was signed by accused was aclmitted in evidence without objec
tion as.Prosecution Exhibit 6 (R 29). The statement contained the
following: 

"A few weeks ago I entered the 382nd MP Sv Bn :Motor pool 
and removed three tires from an Opel and replaced them with tires 
of iey- own. I did this because I wanted. to make a trip and assumed that I could return the tires when I had gotten tires of rny owntha~ would be the proper size. Subsequent to this someone had stripped the car and I hesitated tor eturn the tires as they too 
had been reported as stolen. About a week ago I returned the tires 
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I had borrowed. No one gave me permission to take the tires." 
(Pros Ex 6) 

On 25 March 1948 upon being shown three tires and tubes by 11alsh accused 
made the following statement: 

"The tires shown to me this date, in the evidence room of cm, 
by Aeents -.~H and BOLICH, resemble those that I returned to 
the Motor Pool, Impounding Lot, by throwing them over the fence 
near the impounded cars. 11 (Pros Ex 8, R 30). 

Upon cross-examination ·ffalsh testified as follows concerning the language 
of the second statement: 

11 Q. Mr. Walsh, did you suggest some ,of the language in this 
statement? 

A. No, I explained to him why I wanted the statement. 

Q. You did not suggest any of the embellishment of this 
thing, did you? 

A. What do you mean? 

Q. I refer specifically to the last sentence about throwing 
the tires over the fence. Did you say that? 

A. Yes. 

Q. Throwing them over the fence was your idea? 
A. Yes, it was my idea originally." (R 30) 

b. Evidence for the defense. 

Lieutenant Gilbert C. Oliver testified that he was motor officer 
of the 382d Military Police Battalion, Bremerhaven, Germany, and that as 
such he had supervision of the impounding lot maintained by the battaiion. 
At sometime prior to 23 February accused had informed him that he was 
looking for some 16" tires. Accused stated that his own tires were not 
in good condition and he was.contemplating a number of trips to Bremen. 
Lieutenant Oliver told accused that there was a car in the impounding 
lot with the proper size tires and accused asked for them. Lieutenant 
Oliver tried to contact Dim.itriades, the owner of the car, to see if he 
would lend the tires to accused. Since he could not locate Dim.itriades, 
Lieutenant Oliver "took it upon himself" to lend the tires to accused. 
Later, on the day upon which he borrowed the tires from the Dimitriades 
car, accused replaced them with th~ tires from his own car (R 32). Two 
or three weeks after the exchange of tires the Dim.itriades car was 
stripped (R 32). Accused returned the borrowed tires (R 33). 
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on cross-exam.nation Lieutenant Oliver admitted that he knew of no 
authority for his action in lending the tires to accused (R 33,34,35). 
He also stated that he had informed accused that the car from which the 
tires were borrowed was impounded (R 33). He denied that he was present 
when accused took the tires but admitted that prior to trial he had 
stated tho.the was present at that time (R 35,36). He claimed, however, 
that he 11 saw the tires brought back" and "placed on Christ Dimitriades' 
Opel" and subsequently "saw them lying alons the side by the Opel," more 
than a month prior to trial (R 36). On exar.ri.nation by the court Lieutenant 
Oliver testified that similar tires had been sold by the "EES shop" in 
Bremerhaven (R 38). 

Accused after being apprised of his rights elected to testify in 
his own behalf. He testified that he owned an Opel automobile which 
was equipped with 1711 tires on 1611 rims. This situation caused accused 
much trouble on his frequent trips to Bremen. He arranged with Lieutenant 
Oliv<:>r +,o borrow tires from the Opel in the impoundinz lot until such 
time as he could have some 1711 rims made for his own tires (R 41). 
Lieutenant Oliver's permission to boITow the tires was on condition 
that accused put his tires on the impounded Opel until the borrowed 
tires were returned (R 42). Concernin~ his return of the borrov,ed tires 
accused testified: 

11 ,1- * in the meantime, the vehicle, that is the impounded 
vehicle had been stripped and a great list of articles and 
equipment had been reported stolen, so I, havine three tires 
and knowing they had been reported stolen returned these 
tires to the Impoundine; Lot. My two tires were on the impounded 
Opel and according to the photograph they still are." (R 42) 

He identified Defense Exhibit A as a photograph of the impounded Opel 
and identified one of the tires appearing on the Opel as a tire which 
had originally belonged to him (R 42). He admitted that in his pretrial 
s~tement he had stated that m one had c;iven him permission to take the 
tires but claimed he had so stated in order to keep Lieutenant Oliver 
out of trouble (R 43). 

Upon cross-examination he admitted taking the tires, tubes, and 
wheels. He stated that he returned them but disl•rowed throv,inP' them 
over the fence into the impoundine; lot as was stated in his p;etrial 
statem~nt and at~ributed this laneuage to the CID aeent (R 44). He did 
not think ~hat Lieutenant Oliver was at the motor pool at the time he 
took the tires (R 46). He achitted that he had no riEht to take impounded
property (R 46). 

4. The evidenc~ thus shows that at the time and place allged 
accused took three tires, tubes and wheels from an automobile which was 
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the property of one Christ Dimitriades and which had been impounded in 
the motor pool of the 382d Military Police Service Battalion. At the 
time, accused claimed he had permission from Lieutenant Oliver, the 
officer in charge of the motor pool, to take the tires. Later, tires 
from accused's automobile were observed upon the Dimitriades car. Sub
sequently the Dimitriades car was stripped and it was reported that its 
tires among items of its equipment had been stolen. accused then returned 
the tires to the impounding lot and according to one of his pretrial state
ments the return was accomplished by throwing the tires over the fence 
of the impounding lot. B'<J inference a return in such manner is, to say 
the least, surreptitious. The force of accused's adraission in this 
respect was considerably weakened by the admission of the interrogating 
CID Agent that the statenent "about throwing the tires over the fence" 
was his idea oriGinally. 

As a defense accused claimed that the takinG was for a temporary 
use and that he intended to return the property which he took. He 
further testified that he had the permission of Lieutenant Oliver, the 
officer in charge of the motor pool where the Dimitriades car was 
impounded, to borrow the tires. This testimony was corroborated by 
Lieutenant Oliver. In a pretrial statement accused declared that he did 
not have permission from anyone to take the tires. In his testimony· 
accused explained the inconsistency by statine that he did not wish to 
cause Lieutenant Oliver any trouble. In any event his ciaim of permission 
was not of later contrivance inasmuch as it was asserted at the time of 
taking the tires. 

"Larceny is the takine and carryine away, bytrespa.ss of personal 
property which the trespasser knows to belong either generally or 
speci~to another, with intent to deprive such owner permanently of 
his property therein (Clark)" (Par 149£, 1£:M 1928). If either element 
of trespass or intent is absent there is no larceny. 

In this case the owner alleged had a general property interest in 
the property involved and the United States Government by virtue of its 
a~tual possession had a special property interest. Lieutenant Oliver, 
the officer in charge of the motor pool, had a bare custody•. 11\Vhere an 
officer in charge of a motor pool to which gasoline had been issued was 
convicted of the larceny of the gasoline, the Board of Review has stated: 

"But accused did not have possession of such prop~r~y in 
contemplation of the law, he had only a custody hmted to 
the care.and lawful operation of the pool. His custody or 
control of the property in the pool was subject to the order 
and control of his superior officer. It follows that th~ 
taking and selling by accused and his confederates consti~u~ed 
larceny thereof" (CM 318296, Mayer, 67 BR 211, and authorities 
cited therein, CM 325484, Dallmann, 74 BR 253). 
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Under these circumstances Lieutenant Oliver's consent would not in 
itself render a findine of guilty of larceny ineffectual. 

"Where the taker has the consent of a servant or other 
custodian of the property to the taking, the question whether 
the consent prevents the taking from being larceny depends on 
the authority of the custodian to give such consent on behalf 
of the ovmer. The consent of a custodian who has authority of 
the possessor to pass the possession is sufficient to ~revent 
a taking from being larceny, but, where the goods are in the 
mere custody of a servant or other person who is not actually 
or apparently authorized to pass the possession, his consent t? 
a taking will not prevent the taking from being larceny, especially 
if the custodian colludes with the taker in the theft." (52 CJS 
815) 

Every taking and carrying away even without claim of right does 
not constitute larceny. Thus it is stated: 

11 In addition to the takine and carrying away of property 
by trespass, there must be an intent permanently to deprive 
the armer of his property therein, * * *•" (Par 149~, MCM 1928) 

In this case the main issue presented is whether there was the 
intent to deprive the owner permanently of his property. 17here, as in 
this case, the intent was expressly denied., its existence must be inferred 
from the circumstances. The circumstances showing the· intent in this 
case are wrongful taking, the use for a period of at least two or three 
weeks, and after it was reported that the Dimitriades car was stripped, 
a surreptitious return of the property. We believe that such circwn
stances afford a substantial basis to support an inference that there 
was an intent to deprive the owner permanenUy of his property. On the 
other hand the circumstance that the taking was open and without conceal
ment 11 is very unusual, and * * * is a •pregnant' circumstance in favor 
of the nonexistence of the felonious intent." (State v. Powell, 103 ~ 
424, 9 SE 627, 42 RA 291). As a matter of law, however, an open taking 
may be a felonious taking (State v. Albert, 107 Or 179, 242 p.1116), 
and an open takine may be evidence of a reckless disregard of the cir
cumstances (32 Arn Jur 899). In this case, we believe that the subsequent 
substitution of his own tires by accused could be considered by the court 
t~ be a stratagem to conceal the original taking, instead of the conten
tion by the defense that the substitution was part of accused's arrangement 
for taking the tires from the Dimitriades car. · 

In weighine the evidence in this case as we are empovrered so to do 
(CM 328279, McLeod), we feel that full weight may be assiened to the 
defense's contention that accused had permission of Lieutenant Oliver to 
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·take the property involved without disturbing the approved findings of 
guilty. As we have hereinbefore stated such permission was without 
leeal effect to negative a taking by trespass. In weighing the circwn
stances with respect to the required felonious intent we see no reason 
to disturb the find.ines of the court. The approved findings of guilty 
are supported by the record of trial. 

5. Records of the Army show that accused is 44 years of age and 
unmarried. He completed hieh school and attended the Heald Engineerine 
School for two years. He was employed by the Pacific Telephone arrl 
Telegraph Compacy for over twenty-two :rears. He had enlisted service 
in the Army from his enlistment on 21 September 1942 until he was com-" 
missioned a second lieutenant on 11 May 1945. He was promoted to first 
lieutenant on 28 March 1947. He has had •f'oreign service in the European 
Theater since 15 August 1946. His effic;iency ratings of record are 
"Excellent" and "Superior. 11 · 

6. The court was legally constituted and had jurisdiction of the 
person and of the offense. No errors injuriously affecting the sub
stantial rights of accused were committed during trial. The Board is 
of the opinion that the record of trial is legally sufficient to support 
the findings of guilty, as modified by the reviewing authority, and the 
sentence and to warrant confirmation of the sentence. A sentence to 
dismissal is authorized upon conviction of a violation of Article of War 
93. 

,/;£~~ , Judge Advocate 

-~ '. oif~ S Judge Advocate 

-~-,..-~lAf"1~.....u,;:;.:,..~~=·"'"'-"s-----' Judge Advocate 
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1st IndJAGF Cll 330133 

JAGO, Department of the Army, washington 25, D.c. 

TO: The Secretary of the Arrey 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945., 
there are transmitted herewith for your action the record of trial am 
the opinion of the Board of Review in the case of First Lieutenant 
John B. Moran (0-1799650), Compaey A. 1 382d WJ.itary Police Service 
Battalion., A.PO 69. 

2. Upon trial by general court-martial accused was .f'ound gullty-
of a specification alleging that on or about 23 Februar;r 1948, at 
Bremerhaven., Germany., he did feloniously take., steal and caITy away 
three automobile tires, of a value of about $JO., three automobile tire 
tubes, of a value of about $15, and three automobile wheels, of a value 
of about $15, of an aggregate value of about $60, the property of Christ 
Dirnitriades, in violation of Article of War 93. He was sentenced to be 
dismissed the service. The reviaring authority- approved only so mch 
of the findings of guilty as to value as involved a finding as to each 
item charged and in the aggregate of the items charged or som value 
less than $20., approved the sentence and forwarded the record or trial 
pursuant to Article of War 48. 

The record of trial has been examined by the Board of Review. The 
Board is of the opinion that the record is legally sufficient to support 
the findings of guilty as modified by the reviewine authority and the 
sentence and to warrant confirmation of the sentence. I do not concur 
in part with the Board I s opinion and for the reasons hereinafter stated 
am or the opinion that the record of trial is legally sufficient to 
support only so much of the findings of gullty as modified by the review
ing authority- as imolves f'indings·that the accused did, at the ti.me and 
place alleged, wrongfully take a:rrl carry away the property alleged, of 
the value alleged., in violation of Article of War 96. 

3° The evidence f'or the prosecution sh01Ts., in substance, that on 
10 February 1948 military police. impounded an Opel automobile., the 
property of Christ Dimitriades., and parked it in a military police im
poum.ing lot at Bremerhaven., Germany. On 23 February 1948 the accused 
caused his Opel automobile to be towed to the impounding lot. Arter 
telling a non-commissioned officer on duty at the lot that he had re
ceived permission from the officer in charge of the lot, Lieutenant 
Oliver, to get some tires from the illlpounded vehicle With the assistance 
of two German civilians am the enlisted driver of the towing jeep, he 
removed two or three tires and wheels from the Opel automobile and placed 
them on his own automobile. On 6 March 1948 the :iJnpounded vehicle was 



The record of trial has been examined by the Board· of Review. The 
Board is of the opinion that the record is legally sufficient to support 
the findings of guilty as modified by the reviewing authority and the 
sentence and to warrant confirmation of the sentence. I do not concur 
in part with the Board I s opinion and for the reasons hereina'.tter stated 
a~ of the opinion that the record of trial is legally sufficient to 
support only so much of the fi~ding3 of guilty as modified by the review
ing aurhotiy as involves findings that the accused did, at the time and 
place alleged, wrongfully take and carry away the property alleged, of 
the value-alleged, wrongfully take and carry away the property alleged of 
the value, alleged, in violation of the 96 Article of 1'.ar, . , 

The e\iidence for the prosecution sh~s, in substance, that on 
10 February 1948 military police impunded an Opel autanobile, the 
property of Christ Dimitriades, and parked it in a military police im
punding lot at .Dremerhaven, 8ermany. On 23 February 1948 the accused 
caused his Opel automobile to be towed to the impunding lot. After 
telling a non-commissioned officer on dutY. at the lot that he had re
CP-ived permission from the officer in charge of the lot, ~ieutenant 
Oliver, to get some tires from the impunded vehicle, with the assistance 
o·r two '.Jerman civilians and the enlisted driver of the towing jeep, he 
removed two or three· tires and wheels from the Opel automobile and placed 
them on his own automobile. On 6 !,!arch 1948 the impounded vehicle was 
released to t'.r. Dimitriades and it was then ascertained that it had 
been stripped of certain parts, including four tires and tubes. Mr. 
Dimitriades did not give the accused pennisson to remove.the tires. 
On 19 1farch 1948 the accused made a pretirla statement to the e£.rect 
that he removed three tires from the Dimitriades autanobile and replaced 
them with tires from his autcmobile; that he did this because he wanted to 
~ake a trip and assumed that the could return to the tires when he 
obtained tires of his c,,vn that wo-g.ld be of proper size; that he returned 
the tires after he learned that the vehicle had been stripped and the 
tires reported as solen; that he was not given permission to take 
the tires. On 25 1:9.r<fu 1948 accused further stated that he threw the 
tires over·the fence of the mpounding lot. HOHever, the C.I.D agent 
to whom the statement was made admitted that this statement was his 
"idea originally." Other evidence for the 'Jrosecution indicates that 
the tires were returned to the impounding lot. 

First Lieutenant Gilbert c. Oliver, a witness for the defense, 
testified that ht ewas supervisor of the impounding lot. Accused told 
him that he was looking for tires as he expected to make a trip and 
Ms were not in good c~ndition. Lieutenant Oliver to1-d accused about. 
the tires on the.Dimitriades automobile, accused asked forrthem, and 
in order ·to obtain permission for the accused to borrOIV the tires. He 
was unable to locate vr. Dimitriades, but, after discussing with the 
accused what cctnpensation should be givne Dimitriades, he 11 too]; it up_on 
(himself) to permit Lieutenant :Moran to barroo the tires." Accused 
Placed his own tires on the Dimitriades automobile and, after iwas stripped 
returnd the tires he had taken. 1he witness states that he did not 
have authority to loan the tires. 



released to Jlr. D:i.:arl.tri.ades and it was then ascertained that it had 
been stripped or certain parts, including !our tires and tubes. Ur. 
Dimitriades did not give the accused permission to remove the tires. 
On 19 March 1948 the accused made a pretrial statement to the effect . 
that he removed three tires rrom the Dimitri.a.des automobile and replaced 
them with tires from his automobile; that he did this because he wanted 
to make a trip and assumed that he could return the tires when he 
obtained tires or his own that would be or proper size; that he returned 
the tires after he learned that the vehicle had been stripped and the 
tires reported as stolenJ that he was not given permission to take 
the tires. On 2S l.farch 1948 accused further stated that he thrn the 
tires over the f'ence or the impounding lot. However, the C.I.D. agent 
to whom the statement was made e.dmitted that this statement was bis 
"idea originalJ.7.n Other evidence for the prosecution indicates that 
the tires were returned to the impounding lot. 

First Lieutenant Gilbert c. Oliver, a witness !or the defense, 
testified that he was supervisor or the impou.ncUng lot. Accused told 
him that he was looking tor tires as he expected to make a trip and 
his were not in good condition. Lieutenant Oliver told accused about 
the tires on the Dimitriades automobile, accused asked tor them, alld 
the lri.tness tried unsuccesstully to get in touch with Mr. Dimitriades 
in order to obtain permission for the accused to borrOW' the tires. He 
was unable to locate Yr. Dim.triad.es., but, after discussing with the 
accused what compensation should be given Dimitriades, he •took it upon 
/Iii.mselr7 to permit Lieutenant lloran to borrow the tires.• Accused 
placed his mm tires on the Dimitriad.es automobile and, atter it was 
stripped, returned the tires he had taken. The witness stated that he 
did not have authority to loan the tires. 

The accused testified that he had been having trouble operating 
his vehicle because his tires aIXi wheels were of ditf'erent size, that 
he made arrangements to have certain work done to correct this defect, 
and that, 'With Lieutenant Oliver's permission, be borrowed the tires., 
tubes and rims from the Dimitriades vehicle pendi.Dg completion of the 
work. He left his own tires on the Dimitriades vehicle. He took the 
tires into the impoun:U.ng lot when he returned them an:i did not tbroW' 
them over the fence. His pretria.J. statement that he did not have 
Permission to ta.Jee the tires was made because he thought it would keep 
Lieutenant OJ..iver out of trouble. 

It was stipulated that a named German mechanic would testify-, it 
present, that on 23 February- 1948 he agreed to mami.tacture two 16-inch 
~l automobile rims f'or the accused, which work was t.o be completed on 
or about 6 lla.rch 1948. 

4. Larcen;y-, as defined in the Manual for Court9-:MartiaJ. (par 149,g_), 
1s the taking and carrying away, by ·trespass, of personal property which 
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the trespasser knows to belong either generally or specially to another, 
with intent to deprive such owner permanently of his property therein. 
The Board of Review is of the opinion, and I agree, that there is in 
this case ample evidence showing the tald.ng and carrying away by trespass 
-of the property of another. I do not agree, however, with the view of 
the Board that the evidence proves, beyond a reasonable doubt., that 
such taking and carrying away was rlth an intent permanenUy to deprive 
the owner of his property. As stated in the JJ.anual., supfr., the existence 
of such intent must in most cases be inferred from the c cumstances. 
"Thus., ii' a person secretly takes property., hides it., and denies that 
he knOiT:, anything about it., the intent to steal 'IMY well be inferred; 
but if he takes it opency-., and returns it., this would tend to shO'iJ an 
irmocent purpose." 

It 1s m:r view that convincing and uncontradicted evidence introduced 
by the detense in this case :,hows that the property was taken for only a 
temporary use. I perceive no substantial reason for disbelieving 
Lieutenant Oliver's testimony with respect to his discussion with the 
accused as to tryine to obtain Yr. Dimitriades' permission to use the 
tires and compensatine; him for their use. This is, I believe., wholly 
inconsistent with an intent to steal. The fact that Lieutenant Oliver 
wrongfully too~ it upon himself to give permission when the owner could 
not be located does not overcome the inference of good faith on the 

. part of accused. Further., the fact that the taking, according to the 

. evidence of both the prosecution and defense., was open and in the 
presence and with the assistance of at least four other persons., three 
of whom were on duty or attendants at the :i:mpounding lot or nearby 
installations, strongly militates against aey felonious intent on the 
part of accused. Finally, the fact that the tires were returned., albeit 
Perhaps surreptitiously and after they were missed, lends some credence 
to the accused I s cla~ that the taking was with an intent to return. 

Even when considered in its aspects most unfavorable to the accused., 
this case., I believe., fal,1s well within the tenor of munerous opinions 
of the Boards of Review of this office in which evidence of a wrongful 
taking and temporary use of property is regarded., in the absence of other 
circumstances, as insufficient proof of the felonious intent requisite 
to larceny (cy 193315., Rosborough., and CM 194359., ~er., sec• 451 (40), 
Dig Op JAG., 1912-40; CM 197795, Hathaway., 3 BR 153; CM 2o6350., McAdams., 
et al., 8 BR 269). 

On weighing the evidence in this case, it is nr:r conclusion that the 
am.mo furandi or felonious intent requisite to larceny is not proved 
beyond a reasonable doubt. It is nr:, opinion, however., that the evidence 
supports findings of gullty of wrongfully taking and carrying away the 
property in question, in violation of Article of War 96. 
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S. The accused is W.,. years of age and unmarried. He completed 
high school and attended.the Heald Engineering school tor two ,-ears. 
He was employed by the Pacific Telephone and Telegraph Compe.ey for over 
22 years. He had enlisted service in the Army from 21 September 1942 
until he was commissioned a second lieutenant on 11 ll.ay 1945. He was 
promoted to first lieutenant on 28 March 1947. He has had .f'oreign 
service in the European Theater since 15 August 1946. His e!f'iciency 
ratings of record are "Rxcellent" and "Superior.a 

6. In vi811' ot accused's previous excellent record and all the 
circumstances of the case., I recommezxl that the sentence be confirmed 
but commuted to a repr:1:mazxl a.Di forfeiture ot $100 o:t pay per month 
tor three months, and that the sentence as thus modified be carried 
into execution. 

7. Inclosed herewith are two forms ot action prepared for your 
signature. Draf't .l will accoaplish approval of the .fi.11dings in part 
and confirmation az:d ccmmutation of the sentence in accordance 'With 'llf1 
views. ·Draft B·will accomplish confirmation and execution o! the 
sentence in accordallce with the Tie1rs of the Board of Review. · 

3 Incls THOMA.SIL. GREENi Record ot trial llajor General 
2 Form of action "A" The Judge A.dvocate General
3 l"orm of action "B" 

( GCMO 173, 8 Oct. 1948)J 
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DEPARTMLN.r OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JA.GK - CM 330750 

9 JUL '184d 
UNITED STATES ) UNITED STATES CONSTABUI.ARY 

) 
v. ) Trial by G.C.M., convened at "ifetder,

) Ger.many, 19 February 19~8.· Dismissal 
Captain JOHN W. PILGRIM ) 
(0-1113887), 502:cd Engineer) 
utilities Compe.ny ) 

HOLDING by the BOARD OF REVIEK 
SILVERS, ACKROYD and LANNING, Judge Advooates 

1. The reoord of trial in the case of th~ officer ~d above ha.a 
been examined by the Board of Review. ' · 

2. Aocused was ~ried upon the following charge and speoificationsa 

CHARGEa Violation of the 95th Article of War. 

Specification la (Finding of not guilty). 

Specification 21 In that Captain JOHN w. PILGRIM, 502nd 
Engineer utilities Compaey, did at Giessen, Ge~ on or 
about 9 January 1948, with intent to deceive superior officers, 
officially certify to his final examination in Military la'!' 
and Justice E;ivan by the European Col1Illlalld as· fol:J,o!f~, · 

11 I hereby certify that in taking this examination I have 
used no texts except those authorized in paragraph 2 above, 
and that I have neither received nor given unauthorized 
assistance of any kind. 

Date 1 9 Jan 1948 Signature a John W• Pilgrim 
JOHN W. PILGRIM Capt. C.E. 502 r. Util. Co. 
Na.me, typed or printed Grade am Branch Organization or taf 

Division" 

which certification was known by the said Captain JOBN W. 
PILGRIM to be untrue, in that the said Captain JOHN W'• PILGRIM 
copied the examination answers from the examination paper ot 
1st Lt. WILLIAM J. DONLEY, 502nd Engineer Utilities Company. 

He pleaded not.guilty to the Charge and its speoifications. He was found 
not guilty of Specification 1 of the Charge, guilty of Specification 2 of 
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the Charge "except the word 'copied', substituting in lieu thereof' the 
words 'wrongfully used' and 'in preparing his examination paper'", and 
guilty of the Charge. No evidence of any previous conviction was intro• 
duced. He was aentenoed to be diemiesed the service. The reviewing au
thority approved the sentence e.nd forwarded the record of trial for action 
under Article of War 48. 

3. Disouuion 

Accused was arraigned upon a specification alleging that, with intent 
to deceive, _he had falsely certified to having received no unauthorized 
usistanoe in a ·certain written examination in that he had 11copied the 
examination answers from the examination paper" of another. Re was town 
guilty, under this specification, of having, with intent to deceive, falsely 
certified as to the matter of receiving unauthorized assistance in that he 
had "wrongfully l,tSed the examination answers from the examination paper" 
of such other person "in preparing his examination paper." The question 
is immediately presented as to whether the offense found retains the iden• 
tity of, or is necessarily lesser to and included in, the offeDBe for which 
accused was arraigned and tried (par 78~, MCM 1928 ). 

In CM 323728, Wester, 72 BR 383, 384, the Board of Review had occasion 
to saya 

"••• Charged with having committed a felonious assault upon 
Private Morrill, accused was found guilty of' having been dis
orderly in a public place under suoh· circumstances as to bring 
discredit upon the military service. Although it may be said 
that every asaa.ul t is a breach of the peace and thus a dis-
order; it certainly does not follow that every disorder involve• 
a.n usault. Hence, under the epecif'ication as redrafted by the 
court, even if we exclw.e therefrom the words 'in a public place,' 
accused may have been found guilty of some disorder not necessarily 
extending to or included in an assault. 

"From this case mq be derived the rule that the pa.rtioular 
offense found in order to be properly considered a lesser included 
offense of that charged muat not only contain at least one of the 
el_ements necesaary to be proved in the offense charged but must 
al.so necessarily exclude a:ri;r element not contained in such of
fense. It is not within the power of either the court or the 
reviewing authority to f'ind an accused guilty of an offenJSe 
which i& azw we:y open to an interpretation that it mq decry 
acts with which he wu not confronted upon his &rraignment
(Mell, 1928, par. 78!)• · 

•Moreover, the redrafted specification herein is not worded 
in such a way that the Board of Revi611" may out down the otfenae 
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there foum to one which would be necessarily included in the 
felonious assault charged, for, since we may not resort to the 
proof for this purpose but must stay within the terms or the 
specification, we have no means of determining the type or 
kind of disorder of which the com-t may have intended to find 
aooused guilty (CM 316182, DeMoss, dissent, 1st Ind.; see 
for converse of this proposition, CM 316193, Holstein). •••n 
In the instant case, it is obvious that "oopying" the examination 

paper of another may be one, but not the exoluaive, ma.nner ot "wrongfully 
using" it. Under the specification as redrafted by the court in its 
finding of guilty, we have no means of knowing which p9.rtioular method 
of wrongfully using the examination paper was meant to be denounced as 
the falsum in accused's certification. Since the Government, by its 
pleadings, had limited itself to a denunciation of but one of these 
methods, to wit, "oopying, 11 as branding accused's certification with 
the stamp of falsity, the findings of guilty of the substituted speoi• 
fication and the sentence based thereon are illegal atxl ot_no effect. 

4. For the foregoing reasons, the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty and the 
sentence. 

~-&~ Judge Advocate 

.£/AL~¥ , Judge Apvocate 

~~~- , Judge Apvocate 
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JAGK - CM 330750 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. c. 

TOs Commanding General, United States Constabulary, APO 46, c/o 
Postmaster, New York, New York 

l. In the case of Captain John W. Pilgrim (0-1113887), 502nd 
· Engineer utilities Company, I concur in the foregoing holding by the 
Board of Review that the record of trial is legally insufficient to 
support the findings of guilty and the sentence, and recommend that 
the findings of guilty and the sentence be disapproved. 

' ' 

2. The true test as to whether an offense found is included 
in that charged is that it is inoluded only if it was neoessary in 
pronng the offense charged to prove all elements of the offflnse 
found (CM 316917, llorrison, 1st Ind, 66 BR 111,116, 6 Bul JAG 12). 
Applying this test, the case must fall for it was not necessary in 
pronng that accused copied another offioer's paper to prove the 
ma.ey different; ways in which the paper may have been wrongfully used 
other than by copying it. 

3 •. When copies of the published order in this case are forwarded 
to this offioe they should be accompanied by the foregoing holding and 
this indorsement. For convenienoe of reference, please place the file 
number of the record in brackets at the end of the published order, as 
follo,vsa 

(Cll 330760). 

1 Incl '.r'EOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 
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DEPA.1tTMENT OF THE ARMY 
In the Office of The Judge Advocate General (167) 

';iashington 25, D.C. 

9 JUL 1~~8JAGH CU 330751 

UNITED STATES ) UNITED STATES CONSTABUJ:.A..1Y 
) 

v. ) Trial by G,C.M., convened at 
) Darmstadt, Germ.any, 30 January 1948. 

Private RIC.HA.Jill G. :JOGAN, RA ) Dishonorable discharge (suspended)
35036030, 7818 Station Comple- ) and confinement.for three (3) months. 
ment Unit, APO 175. ) United States DisciplinarJ Barracks, 

) Fort Hancock, New Jersey. 

OPINION of the BOARD OF RiWim.'f 
HarTENSTEDxr, LYN:;H and BRACK, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined in the Office of The Judge Advocate General and there found 
legally insufficient to support the sentence in part. The record has now 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the follorring Charge and Specifi
cations: 

CHAihlE: Violation of the 58th Article of ';;ar. 

Specification 1: In that Private Richard G. ,:Ogan, 7818 
Station Complement Unit, did, at Bad Nauheirn, Gennany 
on or about 27 February 1947 desert the service of the 
United States and did remain absent in desertion until 
he was apprehended at Lorsch, Gernany, on or about 14 
August 1947. 

Speci.fication 2: In that Private Richard G, 1fogan, 7818 
Station Complement Unit, did, at Darmstadt, Germany, 
on or about 16 September 1947 desert the service of the 
United States and did remain absent in desertion until 
he.was apprehended at Limburg, Germany, on or about 7 
November 1947. 

He pleaded not guilty to the Specifications of the Charge, not guilty 
to the Charge "but guilty of a violation of Article of 1:ar 61." He 
was found guilty of Specification 1 of the Charge, except the words 
"desert the service of the United states and did remain absent in deser-: 
tion until he.was apprehended at Lorscp, Germny, 11 substituting therefor 
the words "without proper leave absent himself from his unit from about 
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27 February 1947 to about 14 August 1947, 11 of the excepted words not 
ITTJ.ilty of the substituted words guilty; guilty of Specificatio12 2 of 
the Ch~ge, except the words 11 desert the service of the United States 
and did remain absent in desertion until he was apprehended at Limburg, 
Germany," substituting therefor the words 11 «ithout proper leave absent 

· himself from his unit from about 16 September 1947 to about 7 November 
1947,11 of the excepted v1ords not guilty, of the substituted words guilty; 
and not guilty of the Charge but guilty of a violation of the 61st Article 
of 1·rar. The accused was sentenced to be dishonorably discharged the 
service, to forfeit all pay and all~nances due or to become due and to 
be confined at hard labor, at such place as the reviewing authority may 
direct for six months. The reviewing authority approved the sentence., but 
remitted three months of the confinement imposed. As thus modified he 
ordered the sentence duly executed, but suspended the execution of that 
portion thereof adjudging dishonorable discharge until the soldier's 
release from confinement, and designated The Branch United States 
Disciplinary. Barracks, Fort Hancock, New Jersey, or elsewhere as the 
Secretary of the Army may direct., as the place of confinement. The· result 
of trial was promulgated by General Court-Martial Orders No. 201, Head
quarters., United States Constabulary., APO 46., dated 8 May 1948. 

J. The record of trial is legally sufficient to support the find
ings of guilty of Specification 2 and of the Cnarge. For purposes of 
this opinion it is sufficient to state that no competent evidence was 
introduced to prove the allegations of Specification 1 or to support the 
findings of guilty thereof. The only evidence offered in support of 
Specification 1 was a copy of a special order dated 24 February 1947 
transferring accused from the 7800 Station Complement Unit, APO 807, 
to the 7749 Staging Area as a casual pendino-

0 
return to the United States, 

together with a copy of a page of accused 1 s service record showing.his 
departure from the 7800 Station Com~ment Unit on 27 February 1947 in 
a~cordance with ~his order (Pros Ex'l), and a stipulation that First 
Lieutenant De Pri.mo, C Troop, 27th Constabulary Squadron, would, if 
present, testify that in late July or early August (year not stated) 
accused was brought to Lorsch having been "caught" in the vicinity of 
Coblenz in the French Zone. 

4. The question presented for consideration is whether the pleas 
of accused,_under the circumstances of this case, may be considered as 
pleas of ~ty to the lesser included offenses of absent without leave. 
The question must be answered in the negative. 

iltAccused pleaded not guilty to the Specifications of the Charge, not r Y to the Charge ~ut guilty of a violation of Article of War 61• 
. hethla,r membe: explained to accused the meaning of his plea of guilty.~,
in e follo,nng terms: 

11Private Wo an ha
the 61st A ti i youf "r Ve pleade~ guilty to the charge under 

r c e O "ar. By doing so you have admitted guilt
of the offense of absen 'th tce Wl. ou leave. Your plea subjects 
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you to a findinG of guilty of this Specification and Charge 
by the court, in which event you may be sentenced by the 
court to the followine maximum punishment: A dishonorable 
discharge; forfeiture of all pay and allowances due or to 
become due, and six months confinement at hard labor. 11 (R.6) 

Following the explanation the defense indicated that accused wished his 
plea of guilty to stand. It is clear that the pleas of accused intrin
sically constitute pleas of not guilty to the Charge and Specifications. 
Thus it is stated in par 70, 1:ICM, 1928: "Should an accused enter a 
contradictory plea such as guilty vrithout criminality~ guilty to a 
char e after leadine not ilt to all specifications thereunder, such· 
con ra ict~.~l..P. ea w · be regar e as a p ea of not gu · ty. no.erscoring 
supplied) "i/hether accused Is ambiguous plea was corrected by his reitera
tion of the plea follolfing the explanation of the Law Member in which the 
plea of guilty to the Charge was treated a·s a p:3a of gullty to so much 
of the Specifications as alleged absence without leave, need no~ be 
decided. The defense motion for findings of not guilty of the Speci
fications of the Charge, and the Charge, ma.de when the prosecution 
rested, was totally inconsistent with a plea of guilty and for that 
reason the trial should have proceeded as if accused had pleaded not 
guilty to the Charge and the Specifications thereunder. It may be· 
seen, therefore, that the prosecution had the burden of proving beyond 
a reasonable doubt by relevant evidence that accused collllllitted the 
offense under consideration. ThLs the prosecution failed to do. For 
the reasons stated the Board of Revie,1 is of the opinion that the find-
ing of guilty of Specification 1 of the Charge is not supported by the 
record of trial. · 

5•.The period of absence alleged and proved under Specification 2 
was from 16 September 1947 to 7 November 1947, a period of only 52 days, 
Such a period of absence authorizes confinement for 156 days and forfeiture 
of accused's pay for 104 days and does not authorize a dishonorable 
discharge (ucM, 1928, par 104£, Table of Maximur.t Punishments)• 

6. For the foregoine reasons the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty of Soecification 1 of the Charge and legally sufficient to 

· support only s; much of the sentence, as approved, as provides for 
confinement at hard labor for three months and forfeiture of two-thirds 
of accused's.pay per month for five months and six days. 

/..~~-;;:.:.z'~:..!.~-"~,::1::Z.1:zJ;,o::.~~r.:::.·[,...____, Judge Advocate 

, Judge Advocate G;~
( \ ~ 

-~(On::::.:.,,.;;t;;;;e.::amP.;.;O:.:r;.:a;:.ry.11.-d;;;.;u;:;.;t~y.:.)___, Judge Advocata 
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1st IndJAGi'-I CLI 330751 
') ; .\ • ' , I #' ,- .~J.'i.GO, Department of the Army, Yiashin;-;ton 25, D.C. ·./ :~ '- I; . () .I-. ._'. 

TO: The Secretary of the Arrey-• 

.1. Herewith transmitted for your action mder Article of trar 50½, 
as amended by the act of 20 August 1937 (50 Stat 724; 10 USC 1522), 
is the record of trial in the case of Private Richard G. 1,ogan, RA 
35036030, .7818 Station Complement Unit, APO 175. 

2. The Board of RevieYr is of the opinion that the record of 
trial is le~ally insufficient to support the findings of guilty of 
Specification 1 of the Charge, and legally sufficient to support only 
so much of the sentence as approved by the reviewing authority as 
involves confinement at hard labor for three months and forfeiture of 
two-thirds pay per r.ionth for five months and six days. I concur in the. 
opinion of the Board of Review and recommend that the findincs of r;uilty 
of Specification 1 of the Charge and so much of the sentence as is in 
excess of confinement at hard labor for three months and forfeiture of 
two-thirds pay per month for five months be vacated and that all rights, 
privileces, and property of which accused has.been deprived by virtue 
of that portion of the fin~ings and sentence so vacated be restored. 

3. Inclosed is a fonn of action desiGned to carry into effect the 
above recor:m1endations, should such action meet with your approval. 

\ ~\fk,_. ...__ 

2 Incls ~ H. GREirl 
1 Record of trial Major General 

:-...2 Form pf action The Judge Advocate General 

(GC~O 147, 2 Aug. 1948). -------



DEPARTMENr OF THE ARMY (171) 
In the Office of The Judge Advocate General 

·,rashington 25, D. C. 

JAGK - CM 330803 

1 as:? :;43 
U::iITED STATES ) UNITED S'.CA.TES AIR FORCES In EUROPE 

) 
v. ) Trial by G.C.i'ii., convened at Wiesbaden, 

) Germany, 13-14 April 1948. Confine
n.ALPH B31IBCHID, u.s. Depart- ) ment at hard· labor for one and one-half 
ment of the Array Civilian ) (l½) years, to pay to the United States 
Thnployee, B-300114, u. S. Air) a fine of five thousand dollars (:i,;5,000.og, 
Forces in Europe, il'O ·633, ) and to be further confined at hard labor 
u.s.· Arrrv ) until.said fine is paid, but for not 

more than one (1) year. Disciplinary 
~ Barracks · 

----------~-------------------OPINION of the BOAlID OF REVn.··w 
SILVEI?.S, ACiffiOYD and LAI-ilf.ING, Judge Advocates 

1. The record of trial in the case of the Department of the ·Arm:/ 
civilian employee named above having been examined in the Office of The 
Judge Advocate General and there foun:l legally insufficient to support 
the findings of guilty and the sentence has nov, been examin.ed by the 
Board of Review ani the Boa.rd submits this, its opinion, to The Judge 
Advocate General. · 

2. The accused was tried upon the··following charge and specifica-
tions a 

CHA.RGEa Violation of the 96th Article of War. 

Specification 1 a In that Ralph Berechid, Department of Anrv 
Civilian Employee, Headquarters Command, United States Air 
Forces in Europe, APO 633, Viiesbaden, Germaey, a person 
serving with the armies of the United States without the 
territorial jurisdiction of the United States, did at 
Wasserbillig, Grand Duchy of Luxembourg on or about 22 
November 1947, wrongfully and unlawfully fail to declare 
to customs officials of the Grand Duchy of Luxembourg 
certain dutiable goods, to wita 11229 Kilograms of Silver 
Bullion and Plates, 151 Kilogra.ms_of Silverware and five 
(5) Gold Wrist Watches•" 

· Specification 2a In that .. Ra.l.ph Berechid, De]?artmant of Arrrw 
Civilian Employee, Headquarters Command, United States Air 
Fo~ces in Europe, APO 633, )Yiesbaden, Germa.Di)I', a person 
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servini; with the armies of the United States wit~out the 
territorial jurisdiction of the United States, did at 
Wasserbillig, Grand Duohy of Luxembourg, on or about 22 
November 194 7, wrongfully and unlawfully attempt to import 
into the Grand Duchy of Luxembourg certain dutiable goods, 
to wit a' 11 229 Kilograms of Silver Bullion and Plates, 151 
Kilograms of Silverware and five (5) Gold Wrist W'a.tohes. 11 

He refused to plead to the charge and specifications and the court entered 
a plea of not guilty on his behalf. He was found guilty of the charge and 
specifications. No evidence of previous convictions was introduced. Ee 
was sentenced to be confined at hard labor at such place as the reviaving 
authority might direct for one and one-half years and to pay the United 
States a fine of ~5000.00 e.nd to be further confined at hard labor until 
said fine is paid but not more than one year in addition to the one and 
one-half years previously adjudged. The reviewing authority approved 
the sentence and ordered it executed and designated the Branch United 
States Disciplinary Be:rracks, Fort Hancock, New Jersey, as the place of 
confinement. The result of trial was published in General Court-~.la.rtial 
Orders· No. 83, Headquarters United States Air Forces in Europe, ..APO 633, 
6 May 1948. 

3. Only t:!:i.at part of the evidence pertaining to the manner of proving 
the law of Luxembourg will be here summariz~d. 

The trial judge advocate read into the record the deposition of 
Adolphe Kennan, Director of Customs for the Grand Duchy of Luxembourg. 
The defense strenuously objected to the questions and answers as read, 
part of which ,-rere stricken and part of which were allowed to stand. 
The defense also objected to tho deposition in its entirety but so much 
of the deposition as had not been stricken was nevertheless accepted in 
evidence as Prosecution E."Chibit 11. The bases of the objections by the 
defense were that foreign law was not made an issue in the case as it was 
not pleaded in the specifications, that the witness was not qualified as 
an expert on the law of Luxembourg and finally that the pa.rol testimony 
was not the best evidence. 

The deposition of the witness as accepted was to the effect that 
d~ponent had served the Grand Duchy of Luxembourg as Director of Customs 
since 1932 except for the period 1941 to 1944. He testified that he was 
It t . th 11 . IIconve:-san WJ.. a the legislation concerning the importation ot goods, 
including silver and watohes. Since the formation of an economio union· 
between L~embourg and Belgium in 1921 "the Belgian legislation" had been 
appli~d vnthout azv change as far as the principle thereof was concerned. 
The witness stated that all imported merohe.ndise, particularly silver 
bullion, plates and watches had to be declared but that the penalties 
V~i~ ~er th~ customs law. The penalty was' ten times the amount of 
tne_uuty including confiscation of the merchandise. Failure to declare 
articles and attempting to illegally import them was, in the opinion of 
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the witness, one and the same thing (R 75-108). 

The prosecution offered in evidence a "Grand-ducal decree of November 
4, 1944, submitting to Government license all imports and exports of 
materials and merchandise, bearing the seal the 1Direction Des Douanes, 
Luxembourg' 11 together with an English translation thereof. Acceptance 
in evidence .of ·the Grand-ducal decree was refused by the law member upon 
objection of the defense for the reason that it had not been properly 
authenticated in accordance with the provisions of 28 u.s.c. 695e (R 82-84). 

The deposition of Max Jones, Chief of the Bureau of Licenaea for. 
the Grand Ducey of Luxembourg, was read by the prosecution. Pa.rt of 
the deposition was accepted in evidence over the objection of the defense. 
The viitness testified that he had served in his present capacity since 
1938. All licenses for export and import had to be issued through his 
office. There was no record that accused had ever applied for or had 
been issued e:rry license for importation of silver by his office.. He 
oo~d not state whether or not accused ha.d ever applied for a. license 
to import e:rry commodity as they did not keep records in detail. 

4. Discussion 

Specification l alleges that accused wrongfully and unla.wf'ully failed 
to declare to the customs officials of the Grand Duchy of Luxembourg cer
tain dutiable goods consisting of silver bullion, silverware and watches. 
Specification 2 alleges that accused wrongfully and unlawfully attempted 
to import into Luxembourg the same described dutiable goods, both in _ 
violation of Article of War 96. Each specification indicates that_ the 
act alleged was wrongful and unlawful in that it was in violation of the· 
customs la:ws of Luxembourg although it was not so alleged. It was upon 
that theory that the trial judge advocate proceeded in the presentation 
of the case before the court. The deposition of the Director of Customs 
for the Grand Duchy of Luxembourg was the only evidence offered by the 
Prosecution to prove the law of Luxembourg except the Grand-ducal decree, 
Which was rejected. All of the questions and answers of the deponent, 
Kennen, pertaining to the leYi of Luxembourg were vigorously objected to 
by the defense upon the ground that such parol evidenoe was not the best 
evidence. 

It has been consistently held by the courts of the United States that 
t~ey Will not take judicial notice of the laws of a foreign country de
signed to regulate its own affairs whether written or unwritten. but that · 
suoh laws must be pleaded and proved the same as e:rry other faot. (T~e 
Nevr York, 175 US 187, 196; Liverpool Steam Co. v. Phenix Ins. Co., l 9 
U.s. 397, 445; U.S. ex Rel Jelic v. District Director of Immigration, 
106 F. 2d 14,20; Rowan et al v. Co.mm'r of Internal Revenue, l~O F. 2d. 
515). The mode of proof of foreign law differs depending on whether it 
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is written or unvlI'itten law wnich is to be proven. It is reasonable to 
infer from the deponent 1s reference to 11 legislation11 that the law of 
Lu."Cembourg applicable to the case at hand was written law. Although 
there is a conflict of authority as to whether the written or statutory 
la:w of a. foreign country may be proven by parol e videnoe, the F'edera.l 
courts are in accord that parol evidence may not be used for that 
purpose. Also the general rule in most state courts is that,in the 
absence of statutory authority to the contrary, foreign law must be 
pleaded and proved by the best evidence available (22 C.J., p 1001; 
59 C.J., p 1210; 20 Am. Jur., p 371,372). The defense having objected 
to the parol evidence to prove the law of LuxeJibourg the prosecution 
had no other alternative than to comply vdth the best evidence rule. 
An offer in evidence of an official publication or a duly authenticated 
copy of the statut~s of the foreign country involved would have mat the 
requirements of the best evidence rule (28 u.s.c. 695e, Rule 44). The 
law as to the authentication of foreign statute books, etc., purporting 
~o be official publications of the foreign country concerned, is not 
clear. Although there is no doubt but that they may be authenticated 
as are other foreign official records, the courts have consistently re
ceived them in evidence upon much less proof of authenticity than is re
quired in the case of other official documents and sometimes merely upon 
the ground that they purport to be official publications (Higmore on 
Evidence, 3rd Ba.., sec. 1684, 3(b); 10 R.C.L., sec. 320; 59 C.J., P• 
1215; Nashua Svgs. Bk. v. Anglo Arn. Land,· etc. Co., 189 U.S. 221; ~ 
Powder Co. v. Sir;na Iron Co., _157 H.Y. 327, 52 N.E. 650). 

If' the statutory law or regulations concerning the customs laws of 
Luxembourg had been properly before the court it is clear that parol evi
dence-of a duly qualified expert would have been admissible to explain' 
or interpret them (22 C.J., p. 1001; 59 C.J., p. 1210)_. In the instant 
c~e, however, t~e written foreign law not having been proven in accordance 
with the best evidence rule the parol evidence was not admissible. It 
follows tllerefore that there was no shovling by competent evidence that 
ao cus ed c omraitted any wrongful or unlawful act • · 

5. For the reasons stated, the Board of Review holds the record of 
trial legally insufficient to support the findings of· guilty and the sen
tence. 

~A~, Judge Advocate 

/JJJJ. ,JV,Mge Advocate 

.(/~ ,?~. , Judge Advocate 
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JAGK - CM 330803 1st Ind 

JAGO, Dept. of the .Army, Yia.shin[;ton 25, D .. C. 17 SEP 1948 
T01 The Secretary of the Ji:rnv 

l-• Herewith transmitted for your action under Article of War 5o½, 
a.s a..'llended by the act of 20 August 1937 (50 Stat. 724, 10 USC 1522) and 
the act of l August 1942 (56 Stat. 732 ), is the record of trial in the 
case of Ralph Berechid, U.S. Department of the A:rrrr, Civilian Er.1ployee, 
B-300114,. Headquarters Comm.and, United States Air :forces in Europe, 
APO 633., U.S. A:rm:y. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to support the findings of guilty and 
the sentence and, for the reasons stated therein, recommend that the 
findi?lf;S and sentence be vacated, that the accused be released from 
the confintment adjudged by the sentence in this case, and that all 
rights, privileges and property of which accused has been deprived by 
virtue of said.sentence be restored. 

3. Inclosed is a form of action designed to carry into effect this 
reco:mmeniation should 

S®h aoticu:;a 
2 Incls THO!.LtS- :a:. GREEN 

l. Record of trial Major General 
2. Form of action The Judge Advocate General 

( GCMO 172, 7 Oct. 1948). 
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DEPARTMENT OF THE Aru.i'Y 
In the Office of The Judge Advocate General 

"llashington 25, D. C. 

JAGN-Ctt 330852 

UNITED STATES ) FRANKFURT MILITARY POOT 
) 

v. ) Trial by G.C.M., convened at 
) Frankfurt-am-Main, Germany, 29-30 

Frivates ERNEST M. CRAWFORD ) April 1948. Crawford: Il.shonorable 
(16202320), 519th Transportation 
Car. Company, and JA.i'-!ES E. 

) 
) 

discharge and confinement for ten 
(10) years. Marzette: Dis

MARZETTE (14185837), 544th ) honorable discharge and confine
Transportation Truck Company, ) ment for five (5) years. Both: 
both of 24th Transportation ) Federal Reformatory. 
Truck Battalion, Transporta- ) 
tion Corps. ) 

---------· 
H0LDDIJG by the BOARD OF REVIEW 

JOHNSON, ALffi.ED and SPRINGSTON, Judge Advocates 

l. The record of trial in the case· of the soldiers named above has 
been examined by the Board of Review. 

2. The accused were tried upon the following Charge and Specifi
cations: 

CHARGE: Violation of the 93rd J.rticle of war. 

Specification 1: In that Frivate Ernest M. Crawford, 519th 
Transportation Car Company, and Private Ja~s E. Marzette, 
544th Transportation Truck Company, then Private, 519th 
Transportation Car Company acting jointly _and in pur
suance of a common intent, did at .Frankfurt, Germany, 
on or about 4 March 1948, by force and violence and by 
putting him in fear, feloniously talce, steal and carry 
away from the presence o.f' Georg Potsch, a German 
national an Opel Olympia sedan of a value of more 
than fi.rty dollars, the property of the said Georg 
Potsch. 
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Specification-2: I:i that Private Ernes~ M. Crawfor~, 519th 
Transportation Car Company, and Private James h. Marz~tte, 
544th Transportation Truck Company, then Private, 519th 
Transportation Car Company acting jointly and in pur
suance of a common intent, did at Offanbach-Ii'rankfurt/Main, 
Germany, on or about 5 March 1948, by force and violence 
and by putting him in fear, feloniously take, steal and 
carry away from the presence of Georg Janke, a German 
national, an Opel Olympia sedan of a value of more than 
fifty dollars, tne property of too said Georg Janke. 

Each of the accused pleaded not guilty to the Charge and the Specifications· 
thereunder. Each of too accused was fcund guilty of the Charge and Speci
fications thereunder and v1as sentenced to be dishonorably discharged the 
service, to forf3it all pay and allowances due or to become due, and to 
be confined at hard labor for ten years. As to accused Crawford the re
viewing autbori ty approved the sentence and designated the Federal Reformatory, 
Chillicothe, Ohio, as the place of confinement. As to accused ~arzette, 
the reviewing authority disapproved the finding of guilty of Specification 
l of the Charge, approved the sentence but reduced the period of confine
ment to five years and designated the Federal Reformatory, Chillicothe, 
Ohio, as the place of confinement, and forwarded the record of trial for 
action pursuant to Article of '\'Iar 50-}. . 

3. As to accused Crawford, the Board of Review holds the record of 
trial legally sufficient to support the finding of guilty and to support 
the sentence, as approved by the reviewing authority. The only question 
to be determined is the le2al sufficiency of too record of trial to sup
port a finding of guilty as to accused ~iarzette under Specification 2 of 
the Charge. 

4. The evidence for the prosecution as to accused ?.iarzette under. 
Specification 2 shov,s that the victim, Georg Janke Gerrr.an national, could 
not identify either accused but he testified that he was a taxi driver and 
th~t about 2130 hours on 5 March 1948 he took three colored soldiers into 
his cab (R. 151 &resurr.ably in Frank:furY and at their request drove them 
to Offenbach La small village near Fl'ankfury. He stopped at a house on 
Senefelderstrasse where the oolored soldiers entered and rema.ined for ten 
minutes. He was then directed by the same soidiers to take them back to 
Frankfurt. On the way, a stop was made whereupon the soldiers beat Janke 
severely and took his billfold, house keys and o+,hsr articles. Whan he 
regained strength he went for help (R. 16). He testified further that 
when he "\Toke up" his taxi cab was gone. The incident occurred about 
10:30 p.m. (R. 17). Miss Erni Rosenberger, German national testified 
that she knows Anita J,iertens who lives at Senefelderstrasse'15. About 
9:30 p.m. she saw a taxi parked by Anita l,lertens' house. One soldier 
and a taxi driver were sitting in~he cab and another soldier "just re
turned." 'f'hereupon two soldiers entered the house (H.. 19). Anita 1:ertens, 
German national, identified ~arzette and testified that she lives at 
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Senefelderstrasse 15 and that on 5 karch 1948 she had occasion to see 
the accused I.::arzette (R. 37). He and a companion visited her about 
9:30 p.m. Marzette told her he could stay only a few minutes and that 
a taxi was waiting for him. He stayed about fifteen minutes. She 
identified the companion as ti1e co-accused Crawford (it. JS). 

The prosecution introci 1.tced into evidence tvio pre-trial state
ments of the accused 11:arzette dated 10 l~arch and 11 Uarch 1948. CID 
Agent Joseph Knight identified the statements of 10 Uarch and 11 March 
1948 and testified that t:;arzette had been warned of his rights under the 
24th Article of -r;;ar before he signed them (R. 24, Z?, 28). 'i'he court, 
over the objection of the defense, received the statements in evidence 
(R. Zl, 29; Fros. a. 1, 2). 

5. The only evidence for tm defense is ti:,e testimony on his own 
behalf by the accused ~larzette. He testified as follows: 

"Defense (Lt Johnson): 

Q hlarzette, will you state to tha court the circumstances 
surrounding the statement you made to Agents Knight and 
Faherty? 

A I will, sir. On 10 .March I was in my battalion, 24th 
Truck Battalion ---

P.2.CJSECUTION: If it please the court, the prosecution 
objects to any statement vd. th reference to preliminaries 
of a statement which has already been received in evidence 
as being immaterial and irrelevant. 

LAV; :MZ1:BER: Objection sustained. 

Q • hlarzette, will you state to ttre court whether or not-
the statement that you rnade·to Agents Kni~ht and Faherty 
on 10 1.arch 1948 is the truth· or not the t_ruth? 

A It is the truth. · · 

Q Then will you state to the court whether or not the 
statement that you made to agents Knight and Faherty, 
of the 52nd CID on 11 ·1,1arch 1948 is true or not true? 

A It is not true, sir. 

Q And will you state to the court why this statement is 
not true? 

A Our battalion commander told me that if I had infonnation 
concerning these men - or if I was involved in an~1:,i~ 
and had information that these men could use and didn t 
[jve it to them, he say - would it be all right to use 
the exact words? 

Q Yes, use the same words that they used to you. 
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A He say if I don't give him that information that he 
would fuck me up himself, and if I wasn't involved in 
anything, that he muld help me. 

Q :.rarzette, before giving this statement to Agents Knight 
and Faherty were any promises made to you? 

A The CID told me - Jir. Knight told me that he had the goods 
against me and if I told him the infom.ation that they wanted, 
the truth, that he would get the court to go light on me and 
I told him that I didn I t know anything and he said that he 
would Get tte court to go light on me if I told him - gave 
him the information trat he wanted. 

Q Now, karzette, did Agents Knight or Faherty tell you.what 
you should say? 

A They v;rote the - made the statement out and asked me to 
sign it. 

Q fi'ere you warned of any particular rights at this time? 

fROS:SCUTION: If it please the court, tr..e prosecution ob
jects as to whether or not he was warned of any rights as being 
irrelevant and immaterial. 

!AW ~rn~R: Sustained. 

DEFE1;SE (Lt Johnson): No further questions. 

" PP.OSECUTION: No questions. · ... 

PRESIDElll': Questions by the court? 

EXAfilNATIOU BY THE COURT 

Law Member: 

Q Marzette, you say this statement on the 11th is not 
true? 

A No, sir. 

Q Then you say that you were not at 15 Senefelder Strassa 
on the 5th or March about 2100 hours? 

A I was there around 2000 hours, sir. 

Q Then the testi®ny of Miss Mertins here is not the truth,
is it? 

A Right, sir. Or I was - the statement I made on the face, 
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sir, is true. The one I made on the 10th- is true. The (181) 
s~atement I made on the 11th is not true, sir" (R. 42, 43). 

6. The question presented for consideration is the prejudicial ef
fect, if any, of the refusal of the law member to permit testimony of the 
accused Marzette concerning too circumstances and conditions under which 
the pre-trial statements were obtained. 

It is unnecessary for us to here decide whether the pre-trial 
statements of accused i~rzetts are confessions, or merely "admissions against 
interest" respecting certain events related to the offenses charged. If t.ile 
statements are considered to be confessions then they must be subjected to 
the strict rules governing the ad:nis sion of such documents into evidence 
(par. ll4e,, MC!t, 19~). If they are considered to be "admissions against in
terest" they fall within the rule that, althou6h nonnally admissible in evi
dence -without any showing that they were voluntarily made, nevertheless: 

"Should it, however, be shown that an admission against interest 
was procured by means which the ,court believes w have been of 
such character that they nay have caused the accused to make a 
false statement, the court may either exclude or strike out and 
disregard all evidence of the statement" (par. 114£., MCLI, 1928). 

It thus becomes apparent that irrespective of whether the pre-trial state
merits be considered as confessions or admissions any evidence which might 
indicate they were obtained under circumstances tending to show that ac
cused may have been induced to falsely make them was clearly admissible, 
as pertinent to a material issue of fact. In this case we need not resort 
to speculation to determine the nature of the testimony accused desired to 
introduce. That matter is clarified in at least two particulars by the re
cord of trial. In the first such instance _the prosecution introduced that 
question into the trial as a material issue of fact, answerable by the ac
cused if he so desired, through the testimony of CID Agent Knight that ac
cused was duly warned of his rights under_ .Article of War 24 prior to the 
makine of any statements (R. 24). In the second instance the accused 
Marzette testified that ~t least one of his statements was preceded by 
threats voiced by his battalion commander (R. 42, which testimony stands 
uncontrac:licted in the record) and by promises of leniency extended to 
him by CID agents (R. 43). The materiality of such questions of fact in 
the light of the rule above set out is too obvious to require further comment. 

The right of the accused to testify in his own behalf to such a 
material issue of fact is clearly and positively established by Title 28, 
United States Code, Section 632, in which the following language is used: 

"In the trial of all indictments, informations, complaints, 
and other proceedings against persons charged with the com
mission of crimes offenses and misdemeanors, in * * * courts , , t hi
martial***, the person so charged shal~, a s ~ re-
quest but not otherwise, be a competent witness*** (Mar. 16, 
1878, Ch. 37, 20 Stat. 30).n 

The Supreme Court of the United States denied certiorari in 
the case of Wolfson v. United States (101 Fed_. 430, 436, 41 CCA 422, 
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certiorari denied, 21 Sup. Ct. 919,-18 u. s. 637, 45 L. Ed. 710), wherein 
the court held that "the purpose of this section (28 -USC 632) was to 
make defendants competent witnesses, but reserving to them the right 
to refrain from testifying without prejudice, and when any defendant 
chooses to testify he may do so." This rule is also stated in paragraph 
120:g, Manual for Courts-Martial., 1923. Therefore the accused should. 
have· been permitted to testify as to the means by which these admissions 
were obtained. 

Although the defense had previously been accorded full latitude 
in cross-examining the CID agents at the tim the statements were offered 
in evidence by the prosecution, arxi although tha accused gave some testi
mony about the circumstances surrounding the taking of the statements 
(R. 42, 43)., it cannot be said or conjectured that ha gave all the 
testimny on the subject that he desired in view of the unwarranted 
restrictions imposed upon him by the court. He was denied the right 
to testify to material facts., concerning which he was, at his ~wn re
quest., a competent witness. We are thus forced to the conclusion that 
the rulings of the law member, refusing to permit testimony of the ac
cused Marzette concerning the conditions and circumstances under which 
the pre-trial statements were taken., were prejudicial errors injuriously 
affecting his substantial rights and thus., as to accused Marzette., the 
proceedings of the court cannot be validated and cured under the pro
visions of Article of War 37. 

?. A:s to accused Crawford., the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty of the 
Charge and the Specifications thareunder and to support the sentence. 
As to accused Marzette the Board of Review., for the reasons above stated, 
holds the record of trial legally insufficient to support the findings 
of guilty of the Charge and of Specification 2 thereunder, and legally 
insufficient to support the sentence. 

~J~dge Advocate. 

---:SI:::.:C;.:.,K~IN~H~O.S~P~I-=T~AL=!-_ _,, Judge Advocate. 

6 



JUL 219.S 
JAGN-CM 3))852 1st Ind 
JAGO, Dept. of the Anny, Washington 25, D. c. 
TO: CoI:lll1anding General, Frankfurt Lli.litary Post, APO 757, c/o 

Postmaster, New York, N. Y. 

l. In the case of .l:'rivatas Brnest l.I. Crawford (16202320), 519th 
Transportation Car Company, and James E. Marzette (14185837}, 544th 
Transportation Truck Company, both of 24th Transportation Truck Batt.al ion, 
Transportation Corps, I concur in tm foreeoing holding by the Board of 
Review an:l recommend that as to accused :i..:arzette the findings of guilty 
of the Charge and Specification 2 thereunder and the sentence, be vacated. 
Upon taking such action you will have authority to order the execution 
of the sentence as to accused Crawford. 

2. ·mien copies of the published order in this case are forwarded 
·to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of tre pub
lished order, as follows: 

(CM 330852). 

l Incl Tf.OLJ.S H. GREEN 
Record of trial :li!ajor General 

The Judge Advocate General 
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DEfART~J::NT uF T'nE Afu"'Y 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGl'i-CM .330899 

UNITED STATES ) RYUKYUS C01LlAND 
) 

v. ) Trial by G.C.M., convened at 
) APO 331, 29 ~arch and 9 April

Private First Class CON".ct.AOO ) 1948. Dishonorable discharge
GARCIA (10344236), Company ) and confinement for one (1)
F, 44th Infantry (PS). ) PHILRYCOM Stockade.year. 

HOLDING by the BOARD OF 'REVIEW 
JOHiJSON, ALFRED and SPRINGSTON, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of .the 93rd Article of war. 

Specification: In that Private First Class Conrado 
Garcia, "F" Company, 44th Infantry (Philippine 
Scouts) did, at Tengan, Old.nawa, A.PO .331, on or 
about 16 February 1948, feloniously take, steal, 
and carry away a ladies 11 Benrusn wristwatch, 
value about $47 .oo, the property of Corporal 
Gabriel Gatcha.liane nrn Company, 44th Infantry 
(Philippine Scouts). 

He pleaded not guilty _to and was found guilty of the Charge and 
Specification, and was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to beccme due 
and to be confined at hard labor for one year. The reviewing 
authority approved the sentence, designated the PHILRYCOM Stockade, 
Provost Marshal Section, APO 707 as tha place of confine:roont and for
warded the record of trial for action under Article of vrar 5oi-. 

J. The record of trial is legally sufficient to support the 
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findings of guilty, except as to the value of the property described 
in the Specification of the Charge. The only matters requiring con
sideration, therefore, are the legal sufficiency of the record of 
trial to support the findings of guilty of the Specification of the 
Charge as to value, and the legality of the sentence. For this 
reason, only so much of the evidence in the· record of trial as is 
pertinent to value will be summarized. 

4. The Specification of which accused was found guilty alleges 
the larceny on or about 16 February 1948 of a Benrus wrist watch, value 
about $4? .50, the property of Corporal Gabriel Gatchalian. A lady• s 
"Benrus" wrist watch was introduced in evidence (R. 8; Pros. Ex. B), 
and identified by Corporal Gatchalian as a watch he purchased from the 
"Rykom PX," "last November" (R. ?, 8). After purchasine t.11e watch 
Corporal Gatchalian placed it in his locker for safety, awaiting an 
opportunity to take or send it 11home 11 to his sister. He prepared it 
for mailing on 15 February 1948 (R•. 9, 10). The sole evidence of value 
in the record of trial is the testimony of the owner that he paid "more 
than $46.00" for it at the time of purchase (R. 12), and a 11 cash sale 
receipt" dated 16 November 1947, listing "l Watch 46.28, n which was 
identified by Corporal Gatchalian as the receipt for the watch which 
the saleswoman gave him at the tim of the purchase (rt. 7; fros. Ex. A)• 

5. It is well established that, except as to distinctive articles 
of Government issue, or other chattels, which because of their character 
have readily determinable value, the value of personal property to be 
considered in determining the authorized punishment for larceny is the 
worth of the property in the open market at the tine and place of the 
offense (C;,r 330185, ~ (1948); CM :217051., Barton et al, 11 BR 193; 
TM 27-255., par. lOOQ). In order to establish value by the testim:my 
of the owner of the property it must appear that he is qualified as ' 
an expert in that regard (CM 323378, Learned et al, 72 BR 227). There 
is nothing in the record of trial to indicate that the owner in this 
case was thus qualified. 

W,lile the testimony of Corporal Gatchalian indicates that the 
watch had been purchased new about three months prior to the larceny 
and had been kept in his locker, the record fails to show the care given 
it during the interim or its condition at the time it was stolen. Arter 
its purchase and removal from the store it became a "second hand article" 

'(CM 3.30185, ~ (1948)), and the value of such an article cannot be 
established by proof of the original cost (TM 27-255, par. 100:!2). The 
fact that the watch was physically in evidence before the court does 
not cure the deficiency in proof. The market value of such an article 
is not a matter of fixed and common knowledge of which the court would 
be justified in taking judicial notice and to permit the members of 
the court, by inspection alone., to find ~uch value would be to a ttri
bute to them technical and expert trade knowledge .which it cannot be 
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legally aasumed. they possessed (C11 324747,' Van D.ne et al, 73 Ki 354; 
C~ 213952, :i.;yer, 10 BH. 29u) • Therefore, altnoubh under the provisions 
of paragraph 149&., ,,.anual for Gourts-~.artial, 1928, the court micht 
take judicial not.ice tr.at the w·:tc!-. was of some value, it was not 
authorized to find a vt:.lue in excHss of t20.00, It follows that so 
much of the finding of value of the stolen article as exceeds ~20.00 
cannot be sustained. 

The maximum ronfinement authorized by paragraph 104£, Manual 
for Courts-iiiartial, 1928, for tr.e offense of larceny of property of a 
value of ~20.00 or less is six months. 

6. For the reasons stated above the Board of ll.eview holds the 
record of trial legally sufficient to support only so much of the 
finding of ~~uilty of the Specification as to value as finds a value 
not in excess of ~20.00; legally sufficient to support the findings 
of guilty of the Charge; and legally sufficient to support only so 
much of the sentence as provides for di. shonor2ble discharge, for
feiture of all pay and allowances due or to become due and confine
ment at hard labor for six montr.s. 
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CM 330899 
JAGN-CiJ 3308':@ 1st Ind 
JAGO, Dept. of too Ar'fey, i'iashington 25, D. c. 
TO : Cor.miandine General, H.yukyus CoDL-nand, Af'O 331, c/o Postmaster, 

San Francisco, California. 

1. In the case of irivate }lrst Class Conrado Garcia (10344236), 
Company F, 44th Infantry (l--S), I concur in the holcii.ng of the Board of 
ReviiJW and recom.'llend that only so much of the findi. ng of iJ,Uilty of the 
Specification as to value be a1)proved as finds some value not in excess 
of $20.00, and that only so much of the sentence be approved as involve, 
dishonorable discharge, forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor for six months. Upon ta.dng 
such action you will have authority to order the execution of the sen
tence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foreeoing holding and 
this indorsement. · For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file numoer of the record in brackets at the end of the pub
lished order, as follows: 

(CM 330899). 

~\\-L__.______\ 
Incl THOJ',:AS H. GREEN' 
Record of trial Major General 

The Judge Advocate General 
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DEPARTiiIEtri' 01<'. 'l'Jili AH.MY . ( 189)
In the Office of The Judge Advocate Ge~eral 

· Washington 25, n.c. 
15 JUH t948JAGH CM 330930 

U N I T E D S T A T E S ATIANI'IC DIVISION 
AIR TRANSPORT COMMAND 

v. 
Trial by G.C.M., convened at 

Captain JAMES H. VAN OVER, (0-580487), ) Brookley Air Force Base,
Headquarters and Headquarters Squadron, ) Mobile, .Alabama, 6 and 7 
1103d Air Force Base .Unit (AT), 3d Air ) April 1948. Dislll:issal,
Transport Group (Provisional), Atlantic ) total forfeitures, and 
Division, Air Transport Command, ) confinement for one (1)
Brookley Air Force Base, Mobile, Alabama,) an~ one half(½) years.
formerly of 738th Arrrry Air Forces Base ) 
Unit (108th AACS), Miami Army Air Field, ) 
Miami, .Florida. ) 

OPINION of the BOAPJ) OF REVIEYt 
HOTTENSTEIN, LYNCH, AND BRACK, Judge Advocates 

1. The Board of Review has examined the recvrd of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. . 

. 2. The accused was tried upon the following Charges and Specifi-
cations: . · 

CHARGE; Violation of the 93rd Article of War•. 

Specification: In that Captain James H. Van Over, Headquarters 
and Headquarters Squadron, 1103d Air Force Base Unit (AT), 
3d Air Transport Group (Provisional), .Atlantic Division, 
Air Transport Command, Brookley Air Force Base, Mobile, 
Alabama, formerly of 73Sth Army Air Forces Base Unit (108th 
AACS), Miami .lrmy Air Field, Miami, Florida, did, at Miami, 
Florida, on or about 18 August 1947, feloniously take, steal, 
and carry away one (1) fifty-cent (.,50) slot machine, Serial. 
Number 507088, value about three hundred and thirty-eight . · . 
dollars ($338.00) and one hundred and sixty dollars ($160.00), 
lawful money of the United States, of a total value about _· 
four hundred and ninety-eight dollars ($498.00), the.propertr 
of the Miami .A.AF 6ffice~s 1 Club. 

ADDITIONAL CHARGE: Violation of the 95th Article of War. 

Specification: In that Captain James H. Van Over, Headquarters 
. and.Headquarters Squadron, 1103d Air Force Base Unit (AT), . 
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3d Air Transport Group (Provisional), Atlantic Division, 
Air Transport Command, Brookley Air Force Base, Mobile, 
Alabama, fonnerly of 738th Army Air Forces ~se Unit 
(108th AACS), Mia.mi A.rmy Air Field, Miami, Florida, did 
at Miami, Florida, on or about 28 O:::tober 1946, wrong
fully borrow the sumo+ $950.00 from an enlis~ed inan,'to 
,vit Staff Sergeant Gerald R. Bryant, 738th Air Force Base 
Unit, (108th .AACS Squadron), ¥iami Army Air Field, Miami, 
Florida. 

Accused pleaded not guilty to all Charges and Specifications, but du.ring 
the course of the trial (R 121), accused withdrew his plea of not guilty 
to the Additional Charge and Specification •relative to Article of War ·95 
and pleaded guilty to the Specification under that Charge of Article of 
17ar 96 instead of 95.n Accused was found guilty of the original Charge 
and Specification; and of the Specification of the Additional Charge, but, 
11 0f the Additional Charge; Guilty, except the words 95th Article of War, 
substitutinz therefor respectively the words 96th Article of War, of the 
excepted words Not Guilty, of the substituted words, Guilty." No evidence 
of previous convictions was introduced. Accused was sentenced to be dis
missed the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor for three and one-half years. The 
reviewing authority approved the sentence, but reduced the period of con

. finement to one and one-half years and forv,arded the record of trial for 
action under Article of War 48 • 

. 3. Evidence for the prosecution. 

·At about 8:00 a.m. on the morning of Tuesday, 19 August 1947, at 
Miami army Air Field, Miami, Florida, the club office~ .of the officers' 
club while making a routine inspection of the premises of the club 
discovered that a slot ma.chine was missing (R 12). He, as club officer, 
had custody and control of the machine and had given no one permission 
to take or move the IMchine (R 13). It was a "fifty-cent black cherry 
type machine" (R 12). The machine had cost the club $338.00 when pur
chased less than two mol)ths previously (R 16). On the ·previous evening 
as late as 10:00 p.m. the jack pot had been full and when full held 
between ~?64 to $68 (R 18,25). Accused was present at the club when the 
club officer left (R.25). The slot machine, in addition to the jack pot, 
contained a coin tube and a coin box (R 19). It was the habit of the 
club officer when in need of change, to open the slot machines and take 
out coins from the coin box and replace the same with currency and checks 
(R 19). On the Saturday night, preceding the day when the machine was 
taken, the club officer had opened this machine and ma.de such an exchange 
from the coin box. At that time there was about $100 in the coin box 
(R 40,21,31). The coin tube was also full (R 21) and it held about ~60 
to $66 (R 21) • The last time the club officer had taken any money from 
.("ro?be~") the machine was the preceding Thursday, and he did not take a.ny 
from it on Friday, Saturday, Sunday or Monday (R 22). It was a practice 
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of the club officer to refill the jack pot with sufficient coins to 
fill the face of the same whenever a jack pot had been hit. It was a 
duty of the bartender to keep a record of such refilling (R 23). Between 
the preceding Thursday and the time that the machine was missing the · 
jack pot had not been hit (R 23) alid he had not refilled the face of the 
jack pot. (R 24) • This mchine had hit the jack pot on four occasions in 
a.mounts from $65 to $66 (R 23) and the last time was three weeks previousi., 
(R 30). Accused in partnership with another officer had hit the jack pot 
on the machine on two occasions (R 30) • There was no record of the club 
showing that the jack pot had been hit between the time the club officer 
le!t the club at 10:00 p.m. on the night or Monday, 18 August 1947, and, 
the time of the closing of the bar at 11;00 p.m., although it could have 
been hit after that time (R ,30). When change was extracted fran the coin 
box of this machine by the club officer on Saturday night, it was l'e
placed with $20 bills (R 32-33). The bachelor officer quarters ard 
the officers' club were in the same building which resulted in the 
building' being always open (R 24). The slot machine was not secured 
except for the lock o~ the machine itself (R 247). 

Accused lived at the bachelor quarters in the club building and 
had a government vehicle assigned to him for his own: use (R 27,47,48). · 
On the evening of Monday, 18 August 1947, accused had been at the club 
drinking beer and playing cards and had lost money (R 14,15). The ~d 
,game ende,d around 10 :00 p.m. and accused and his friends were at· the bar 
when the club officer left (R 28). · 

Sometime shortly after midnight on the night. of 18 August 1947, the 
hon-commissioned officer in charge of the Airways COilll!IWlications Station 
located about .five miles from the Base .(R 37) who slept in the transmitter· 
station, was awakened by accused, his commanding'·officer, when the latter 
came in the transmitter building (R ·38). Accused I s clothes were in an 
untidy condition and he appeared to have been drinking (R ,38). There 
was a large bulge in accused's le!t pocket abo~t the size of three packs 
of cigarettes (R 39). Accused was also seen by a civilian employee on · 
duty at the radio station (R 52). Later the civilian heard accused's 
car. start and "heard him drive off" (R 53). He stated accused was "pretty 

. tight" (R 53). . 

.l bartender. ot the st. ?.britz Hotel in Miami testified that on ~ 
llonday night 19 August 1947 (but it could have been on 12 August as he 
was not sure of the date but he knew -it was a Monday night) accused 
arrived at his bar afte·r midnight, stated he had "just hi~ a jack pot,n 
and cashed $15.00 worth of half· dollars. (R 55, Pros Ex 5) • He purchased. 
drinks in the· amount of about ~n.oo. At that time accused wore no neck- · 
,tie, his uni.form was dirty, and he was unshaven (R 55) • - . 

. On the .following morning., Tuel!lda.7, 19 August 1947, the non:-co~s'sioned 
·. otficer .at the AirWays Communications Station wen.t into th~ .diesel·. "s~k". 

3. 
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(R 39) where he discovered some bits of glass, a small rivet-like object 
and a tire tool (which did not belong there) on the floor (a 40-41). 
He called the Chief of the Civilian Guards at the base who picked up 
these objects (R 40). They were turned over to the Provost ?farshal (R 
57) who delivered them to a CID Agent (R 58). Th'e glass and rivet were 
admitted in evidence (R 103, Pros Ex 3) and identified by a civilian 
slot ms.chine repairman as part of a slot machine (R 63, Pros Ex 6). 

I 

On 19 Aueust 1947 a CID agent of the 14th Air Force questioned 
accused vrithin the hearing of the Base Provost Harshal nho was, however, 
concealed in an adjoining room, and accused after beinz advised of his 
rights under Article of '\':ar 24 made a voluntary_confession (R 65). 
After making the confession orally it was transcribed and the accused 
then went to Headquarters where the unsiened statement was eiven to him. 
He went into the staff conference room alone and after reading it over 
said it was all right and signed it (R 66). The confession was admitted 
in evidence (R 101, Pros Ex 7). 

In accused's confession.he admitted that on the night of 18 august 
1947, after midnight when his friends had left, he took the fifty cent 
slot machine from its place in the officers' club, placed it in the 
staff car assigned to him, and drove to the Airways Corrnnunications 
Station Transmitter Station. He carried the slot machine to the diesel 
"shack11 and broke it open with a steel instrument, and after picking up 
the money and cleaning the room, he put the broken machine back in the 
staff car. After 11cleanine up" in the latrine, he got in the staff car 
and drove to l::iami Beach. On the way he threw the three parts of the 
machine into the canal at different places, and then continued to the 
St. 1Ioritz Hotel where he bought drinks for the house and cashed some 
half-dollars for bills, telline the bartender he had "hit a couple of 
50¢ jack pots." 

The non-connnissioned officer in charge of the .Airways Communications 
Station Radio Facilities testified that du.Fing the month orOctober1946, 
accused, his superior officer, borrowed from him ~p950.oo, of which $150 
had beenrepaid (R 37,41,42). On 19 August 1947 accused~ve the non-com
missioned officer a receipt for the balance of the loan (R 42,43; Pros 
Zx 4). · 

4. Evidence for the defense. 

Mr. Hubert s. Van Landingham, a student at Florida State University, 
was ~alled as a ,ritness for the defense. He testified that prior to 
leaving the ;~ub at about 1:00 a.m. on 19 August 1947, he and accused 
had been playing the slot machines but neither had hit a jack pot, and 
they ~uit playing when they ran out of change (R 116). Witness an:l · 
accused then turned out the lights and left each walking to his own 
,;\~~)l09,110) • At t~e time he bade accus;d.. good-bye accused vras drunk 

• He also testified that he and accused consumed the greater 
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portion of two one-fifth bottles of whiskey during the evening (R 109). 

Major Gerald A.. Long, Medic~ Corps, Brooklyn Air Force Base, 
testified as an expert as to various effects of alcohol, one of which 
being that.a person nho drinks to excess may partially forget his actions 
during the period he is under the influence,of it (R 117). 

Accused having been advised of his rights as a witness in his own 
behalf- (R 77,121) testified under oath. Accused first denied having 
ma.de the statements testified to by the CID agent and stated that before 
he signed the written confession the CID agent told him that if he would 
sign it and make rest_itution, the case most likely would not come to 11 a 
head," and that he could "make amends and make payment for the price or 
the missing slot machine by signing the statement" (R 80). On cross
examination he admitted that he had never offered to make restitution 
(R 81). On redirect examination he testified that he was drunk on the 
night in question and did not remember.what had happened. He testified 

' that the ·1ast he remembered at the club was leaving with his friend and 
turning out ~he lights· (R 124); that the next thing he recalled was wash
ing his hands and face; and next-"the ruffle of water, 11 and then stopping 
at the St. Moritz Bar (R 124)., He knew nothing about the disappearance 
of the slot machine when he was informed about it by the club officer the 
next day, and later told ~he·CID agent the facts that were in his memory 
(R 124). The CID agent filled in .. all the remaining details of his con
fession and he was dumfounded when told that he had taken the slot machine. 
He further testified that he did not remember what.occurred on the night 
before but did not want to hide anything (R 125) and stated to the CID 
agent "I guess I took it, I didn't say slot machine" (R 12,5). He did 
not remember taking the machine (R 126) and never intended to steal it 
(R 127). When asked by defense counsel whether he had ever been court
martialed, accused replied ,fr was in a court in Panama once before, but 
I wasn't court martialed. I wasn't guilty and was not convicted." (R 133) 

5. Prosecution's rebuttal. 

The prosecution recalled the CID agent who testified that the con
.fession'of accused was positive, unequivocal, and that he added nothing 
to it other than what accused told hilll (R 1.34) and the answers toques
tions had not been suggested to accused (R 135) • 

6.a.Speci!ication of the Charge. Accused was charged with f.eloniously: 
taking, stealing and.carrying away one slot ma.chine value about i.:>338 and 
$16o lawful money_ of the United States, the propert:r of the ~ Ar-my 
Airfield Officers' Club. The fact th.at a slot n.3.chine containine money 
was taken from the club where it was in the custody of the club officer, 
and carried away without proper authority, was shoym by the testimony 
of the club officer and the confession of accused. The felonious intent 
is shown by the circumstances of the v,Tongful taking, the acts of accused 
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in destroying the machine arrl appropriating the money, found therein, 
to his own use. While the testimony of accused and some witnesses showed 
that accused had been drinkin~, the court had ample evidence upon which 
to conclude that he knew what he was doing. There was for the court's 
consideration the.fact that accused drove his staff car five rules to the 
Radio Station, broke open the machine in the diesel II shack, 11 11 cleaned up" 
in the latrine, and then drove to Miami Beach; that on the way he threw 
the machine in three parts into the canal, then went to the St. Moritz 
Bar where he exchanged half dollars and explained the unusually lar6e 
number of them by stating he had "hit a couple of 50¢ jack pots." 

The only evidence of the value of the slot machine was the testi
mocy of the club officer that the club had paid $333.00 for it less than 
two months previously. No evidence was offered as to its value at the 
time of the ·taking. · 

In CM 330185, Embs, where a question as to the value of property
allegedly stolen aros'e; the Board stated: 

11 It is well established that, except as to distinctive 
articles of Government issue, or other chattels, which, because 
of their character have readily determinable.value, the value 
of personal property to be considered in determining the 
authorized punishment for larceny is the worth of the property 
in the open market at the time and place of the offense (CM 
323387, Learned et al (1947); CM 217051, Barton et al. 11 BR ' 
193; TM 27-255, par lOOb). In order to establish value by the 
testimocy of the owners-of the property, it must appear that 
·they are qualified as expert witnesses in that regard (Cll 
323387, Learned et al (1947)). There is nothing in the record 
of trial to indicate that either of these witnesses was thus 
qualified. · 

"'ilhile it appears from the testimony of Private Bronikov{ski 
that the camera .had been purchased new about four months prior 
to the larceny and had never been used, after its purchase and 
removal from the store it became a 'second hand article.' The 
value of such an article cannot be established by proof of its 
original cost (TM 27-255, par lOOE_}• * * *·" 

Since, however, the slot machine had been recently purchased at a cost 
of $338.00 and was at the time it was removed from the club apparently 
in working condition, the court w~s ~uthorized to find that it had some 
value less than $20 (par l49I, MCM, 1928, p.173). It follows that so 
much of the findinis as pertain to the value of the slot machine as is 
in excess of $20 cannot be sustained• 

. ·rn addition to the slot ma.chine there was evidence'of cash contents 
w~ich were also taken. In regard to the coin box alone, the club officer 

6 



(195) 

testified that there was about $100 in it two days before the theft 
when he exchanged paper money for coins and there had been a "large 
play" between the date this exchan~e was made and the date the machine 
was taken. Since no coins.play out of the coin box, and the proceeds 
had not subsequently been collected, such sum, or more, was bound to 
be present. Further, the testimoey of the club officer showed that as 
late as 10:00 p.m. of the night in question the jack pot contained about 
$60. Also, a vritness for the defense testified that he and accused 
played the machines until they "ran out of change" and then turning out 
the lights in the club, they left. When they left the jack pot was still 
intact. According to the confession of accused it was immediately after 
this that he returned and took the machine.· There is adequate proof, 
therefore, that the jack pot contained approximately $60 when the mchine 
was removed from the· club. In addition to the amounts contained in the 
coin box and jack pot it fairly can be inferred from all the evidence 
that about $60 was in the coin tube. From the foregoing it is clearly 
shown that the total value of the property (slot machine and coins 
contained therein) taken by aQcused was of some value in excess of ~50. 

Since the Table of Maximum Punishments is not applicable to officers, 
the value of the property stolen is not material to support the sentence 
(CM 267247, Bewley, 43 BR 362). The question of value, however, is 
material in respect to the place of confinement authorized. Penitentiary 
conl'inement is not authorized unless property worth more than fifty 
dollars was stolen (18 USC 466). · 

b. Specification of the Additional Charge. The offense here alleged 
is that the accused did ,vrongfully borrow $950 from an enlisted man. 
The fact that such sum vras borrowed by accused from the enlisted man 
(a soldier under his command) specified was proved by the evidence and 
admitted by accused in his plea of.guilty. He borrowed the $950 in 
October 1946 and still owed $800 of the debt at the date of trial. The 
court's finding of guilty was proper and was supported by the evidence 
(Dig Op JAG 1912-1940, Sec 453(5)). 

7. Prior to accused's piea to the general issue the defense counsel 
entered a plea in bar of trial to the Charge and the Specification there
under (larceny). The ground for this plea was that under the statutes 
of the State of Florida, where the offense occurred, the right of property 
did not exist in aey person, association or corporation "in and to" a 
slot nachine. Consequently, it was argued that accused could not be 
guilty of l~rceny since there was no trespass. 

· Without determining the applicability of the Florida laws to offenses 
cormnitted at the Miami Army Air Field, Miami, Florida, we are of the 

· opinion that the court• s action in overruling the plea in bar was proper• · 
At pages 985 and 986 Volume 32, American Jurisprudence, it is stated that&, . 
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11A thine r:iay be the subject of l&rceny although it is 
unlawful for any person having such a thin2; to sell or other
wise dispose_ of it, or to use it for certain purposes, and even 
thouah it is unlawfully possessed at the time of the takineb 

because kent or used for illegal purposes or because possession 
· thereof is· expressly prohibited by law. The authorities are 
in s~bstantial agreement that such facts do not affect the 
character of the article as property which may be the subject 
of larceny. Thus, a pistol or other dangerous v;eapon .-rhich can
not be lecally sold or carried, gambling paraphernalia, the 
possession of which is prohibited, and intoxicating liquors, 
outlawed or ma.de contraband by statute, are all property to an 
e~tent sufficient to satisfy the requisites for the subjects 
of larceny. Moreover, the fact that the possessor of such an 
article has no enforceable property rights therein does not 
require a contrary rule. The article may be the subject of 
larceny notwithstanding express statutes to the effect that no 
property rights shall exist in such articles illegally possessed, 
since the purpose of such statutes is to limit the civil rights 
of the possessor, not the criminal liability of others.* * *·" 
In the case of People v. Odenv,ald et al., 285 Pac (Calif) 406, 

where accused were charged with burglary involving the intent to steal 
intoxicating liqQors possessed contrary to the National Prohibition Act, 
it was stated: 

"* * * The National Prohibition Act (Barnes' Fed. Code, 
1921, Supp.) provides by section 8352 (27 USCA ~ 39) as fol
lovrs: •It shall be unlawful to have. or possess any liquor 
or property designed for the manufacture of liquor intended 
for use in violating this chapter or which has been so used, 
and no property rights shall exist in any such liquor or 
property.' 

111 The first contention on the appeal is that the court 
erred in submitting to the j1.ll"'J the question of the larceny of_ 
the intoxicatin2 liquors; the argument beinc that intoxicating 
liquors, since they are contraband under both the state law 
and the National Prohibition Act, have no value, and are not, 
therefore, a subject of larceny.*** The state punishes the 
wrongful takinf, of personal property belon:;inE; t.o or in the 
possession ~f another because of the offense against the 
majesty of its laws, and because of the inherent wickedness 
and crirninality of the act, as well as because of the rrrong 
done to the individual vrhose property is taken. Stated in 
another way, the state punishes larceny because it is larceny, 
and, that the Guilty may not escape, it will treat any form 
of personal property having actual value as having value for 
the purposes of larceny, notwith:otanding it may be unlawful for 
the possessor to have it in possession. Furthermore, the 
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declaration of outlawry against intoxicating liquors and the 
declaration that there are no property rights therein is for 
the purpose of discouragine its possession, not for the pur
pose of encouraging larceny, and it is not the policy of the 
law, nor conducive to good morals or good government, to allow 
the laws directed a~ainst one offense to become a shield against 
the punishment of anotherJ 11 

8. Records of the .A:rmy sho.1 that accused is 29 years of age, married 
and the father of one child. A prior .marriage was -terminated by divorce. 
He completed three and one-half years of high school leaving school to 
enlist in the .Army. -He had enlisted service from :it..ay 1937 until June 
1943 when he ·,ras commissioned Second Lieutenant. He was promoted sub
sequently to First Lieutenant and Captain. His efficiency ratings of 
record are as follows: "Superior" 1, 11 :::Xcellent" 5, and 11 Very Satis
factorY'' 1. He had foreign service in British Guiana and Ecuador from 
October 1943 until Hay 1946. 

Although at the trial accused denied that he had ever been convicted 
by courts-ma~tial the records of.the Office of the Judge Advocate General 
indicate that he was convicted by General Court-trartial in August 1945 
for the unauthorized use of a government vehicle and fraternizing with 
enlisted men. He was sentenced to be reprimanded and to forfeit Fifty 
Dollars of his pay. 

The law member of the court which tried accused in this case sub
mitted a letter requesting that accused be afforded an opportunity for 
rehabilitation in view of his prior honorable service and the circum
stances surrounding the offenses of which he was convicted. 

9. The court was ler,ally constituted and had jurisdiction of the 
person and of the· offenses. No errors injuriously affectinc the sub
stantial riehts of the accused vrere committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
3Ui'ficient to support only so much of the findines of ;11ilty of the . 
Charge and its Specification as involves a finding that the accused did 
at the time and place alleeed, feloniously take, steal and carry away 
the property described in the Specification, of a total value in excess 
of fifty dollars, pronerty of the Miami A.AF Officers' Club; legally 
sufficient to support· the findinss of euilty of the Additional Charge 
and its Specification, and the sentence as approved by the revi~ng 
authority and to warrant confirmation thereof. A sentence t? dis
missal, total forfeitures ~nd confinement at hard labor for eighteen 
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months is authorized upon conviction of a violation of the 93rd or 
the 96th Articles of ·;1ar. 

L~~ , Judge advocate ,,_-=-'-"'-------.----

-j_,_..t........___~-l-.....,_.-'------' Judge Advocate AL} P'_-

___(~O_n_l_e_a_v~e~)______, Judge Advocate 
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JAGH CL: 330930 1st Ind 

JAGO, Department of the Army, ·..ashin&;ton 25, D.C. 28 JUN 1S48 

TO: The Secretary of the ,._rmy 

1. Pursuant to Sxecutive Order No. 9556, dated bay 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the B::>ard of Review in the case of Captain James H. Van Over, 
(0-580487), Headquarters and Headquarters Squadron, ll03d Air Force Base 
Unit (AT), 3d Air Transport 8roup (Provisional), AUantic Jivision, Air 
Transport Command, Brookley .Hr Force Base, hlobile, .J.abama., formerly of 
738th Army Air Forces 3ase Unit (108th j.(~C:S), l:iami Army Air Field, 
1.fiami, Florida. 

2. Upon trial by general court-martial this officer was r'ound 
guilty of the larceny of a slot r.iachine and its monetary contents of a 
total value of (;493.00, in violation of Article of ·;:ar 93, and of borrow
ine; ~950.00 fro!!: an enlisted mn in violation of Article of War 96. He 
wa~ sentenced to be dismissed the service, to forfeit all pay and al
lowances due or to become due, and to be confined at hard labor for 
.three and one-half :•ears. The reviewing authorit~r aI)proved the sentence 
but remitted two years of the confinement imposed and forwarded the record 
of trial for action·::,ursuant to l.rt.tcle of ·.1ar 48. 

3. A su.inmary of the evidence :may be found in the accom.)anying 
opinion of the 3oard of Review. The 3oard of 2eviS\', is of the opinion 
tha.t the record of trial is le;;ally sufficient to support only so r.nich 
of the findinc of ;;uilty of the Specification of the C:haree relatin: 
to value as involves a findinE; of value in excess of f:ifty C:,50. 00) 
dollars; le~ally sufficient to support the sentence as modified by the 
reviewing authorit~· and to ·,;arrant confi.rnation of the sentence. I 
concur in that opinion. 

. !.ccused was on duty at ua.mi !.rrrry Air Field from October 1946 
tri.rough Au(Plst 1947. In October 1946 accused borrowed $950.00 from 
$taff Sergeant Gerald R. Bryant, a subordinate of accused. Of the 
amount borrowed accused had repaid $150.00 at the time of trial. 

On the evening of 18 August 1947 accused was present at the 
Officers' Club, ilia.mi Army Air Field. 1.fter the club had closed 
accused returned and took a fift" cent slot ms.chine which had been 
purchased two months earlier forw~338.00. Accused broke the machine 
and took the monetary contents thereof which were estjJnated to amount 
to at l~ast $160.00. Subsequently while driving to Miami Beach he 
disposed of the broken pieces of the slot machine by throWing them 
into a canal. 
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. 4. Records of the Army show that accused is 29 years of aee, 
married and the father of one child. A prior marriage was terminated 
by divorce. He completed three and one-half years of high school leaving 
school to enlist in the Army. He had enlisted service from May 1937 
until June 1943 when he vras connnissioned Second Lieutenant. He was 
promoted subsequently to First Lieutenant and Captain. His efficiency 

. ratings of record are as follows: 11 Superior" 1, "Excellent" 5; and 
11 Very Satisfactory" 1. He had foreign service in British Guiana and 
Ecuador from Cxtober 1943 until !Jay 1946. 

Although at the trial accused denied that he had ever been convicted 
by courts-martial the records of my office indicate that he was convicted 
by General Court-Martial in .August 1945 for. the unauthorized use of a 
government vehicle and fraternizing ,nth enlisted men. He was sentenced 
to be. reprimanded and to forfeit Fifty Dollars of his pay. 

The law member of the court which. tried accused in this case sub
mitted a letter requesting that·accused be afforded an ppportunity for 
rehabilitation in view of his prior honorable service and the circum
stances surrounding the offenses of which he was convicted. 

only · · 
5. I recol!llllend that/so much of the finding of guilty of the Speci

fication of the Charge pertaining to value as finds value in excess of 
$50.00 be approved. I further recommend that the sentence as modified 
by the reviewing authority be confirmed and carried into execution, and 
that a United States Disciplinary Barracks be designated as the place of 
confinement. 

6. Inclosed is a form of action designed to carry the foregoing 
recommendation into effect, should such recommendation meet with your
approval. 

lAS H. GREEN2 Incls 
1 Record of trial Major General
2 Form of action The Judge Advocate General 

----------------~-----------( OCKO 137• 13 Ju1y 1948) • . 
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In the Office of The Judge Advocate General 
,lashlngton 25, D. c. 

Ji1.GK - Cl.I 330963 

23 AUGUS':' 1948 
Ul;ITED ::i'i'A'fES ) ::.:IG:-IrH Jul.Ji;y 

) 
v. ) Trial by G.C.I.~., convened at ;..PO 343, 

) 7 a."ld 24 l'ebruary, 22,23,24,25,26,29,30 
Private S'.L'R.ATLlA.N" .AI~I-ITSTEAD ) e.nd 31 Earch and 2,7,8,9,12,13 and 15 
(RA 34413881), Headquarters April 1948. To be hanged by the neck 
and Headquarters Detachment until dead 
(Pipeline), 14th Replu.cenent 
Battalion, Fourth Replacement ) 
Depot ) 

OPLUOlI of the Ba.\.iw OF PZVIE:rf 
SILV1:::.lS, .A.CK?.OYD and Ll,;~:nw, Jud 6e i>.dvocates 

1. The record of trial in the case of tn.e solclier named above has 
been examined by the Board of Review and the Board subr..its this, its 
opinion, to The Jud;;e Advocate General. 

2. The accu:,ed was tried upon the following charces and specifications 1 

GHA.1lGE I: Violation of the 92r.d .Article of ,:a·r. 

Specification la In tho.t Private Stratman Armistead, :-ieadquarters 
a."ld Headquarters Detachnent, 14th ~eplacement Battalion, Fourth 
Replacement Depot, APO 703·, did, at .i:;bina, Eonshu, Japan, on 
or about 26 October 1S47, 'lrith malice aforethought, willfully, 
deliberately, feloniously, and tntluv;fully, and vrith preneditation, 
kill one Ha.ru :t'ujiso.~·ra, a hunan bein:;, by strikin6 her on the 
head v:ith a dangerous t;1int;, to wit a a har:uner. 

Specification 2: In that Prive.te Stratman Armstead, ***• did, 
at Ebina, Eonsi1u, Japan, on or a.i:>out 26 October 1947, with 
raalice aforethou;;ht, willfully, deliberately, feloniously, 
and unlaufully, and with premeditation, kill one I:enji ::-;:aneishi, 
a. hm.um bcin6, by striking him on the head with a dangerous 
thine;, to witz a hazraner. 

Specification 3: In that Private Stratman Armistead, ***, did, 
at :i::bino., llons:-1u, Japan, on or about 26 October 1947, rrith 
malice aforethou6ht, willfully, deliberately, feloniou~ly, 
and unlawfulll', and with premeditation, kill one Yasuhiko 
Haneishi, a hu.-nan being, by striking him on the head with a 
dangerous thing, to v:it: a hammer. 

Specification 4a In that Private Stratman Armistead, ***, did, 
at ;;.:bina, Honshu, Japan, on or about 26 October 1947, with 
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malice aforethought, willfully, deliberately, feloniously, 
and wuawfully, and uith premedita.tion, kill one las ae. 
Ye.ma.raoto, a human being, by striking her on the head with 
a danserous thint;, to wit a a hammer• 

ClWWE II a Violation of the 9:5rd Article of \,ar. 

Specification la In that Private Stratman Armistead, ***• did, 
at Lbina, Eonshu, Japan, on or about 26 October 1947, with 
inter-t to do her bodily harm, commit an assault upon Katsu 
Yal!laL1oto, by strikinb her on the head with e.. dangerous thing, 
to wit a a hammer. 

Specification 2 a In that Private Stratman Armistead, ***, did, 
at Bbina, Honshu, Japan, on o·r about 26 October 1947, --:,ith 
intent to do hir.1 bodily harm, corr,rrJ.t an assault upon Tclcehisa 
Yamamoto, by striking him on the head with a dangerous thine, 
to wita a hammer. 

Specification 31 In that Private Stratman Armistead, ***• did, 
at Ebina, Honshu, Japan, on or about 26 October 1947, with 
intent to do her bodily harm, cor.lfilit an assault upon Aki 
Ha.neishi, bJr striking· her on the head with a dangerous thine;, 
to wit a a hammer. 

Specification 41 In that Private Stratman Armistead, ***, did, 
at ~bina, Honshu, Japan, on or about 26 October 1947, feloh
iouoly talce, steal and carr;r away one (1) watch, of a ve.lue 
of about six (;,,6.00) dollars, the property of I'iitsu i:<'ujisawa. 

He pleaded not guilty t9 and was found guilty of all charges and specifica
tions. Evidence of three previous convictions was considered. All the 
members present at the time the vote was taken concurrinc;, the· accused v;as 
sentenced to be ha.need by the neck U..."ltil dead. The revicwinG authority 
a;_Jf)roved t:1e sentence and forwarded the record of trial for action under 
Article of War 48. 

3. Evidence for the Prosecution 

?.fajor Joseph C. Crosby, Headquarters 4th Replacement Depot, identified 
the accused in court as Private Stratman Armistead and stated that in com
pliance vrith orders from the Depot Co:m.ilallder he had investigated the charges 
against the accused (~ 23). 

Irr. Yukimasa Kiryu, a Japanese national residing in the village of 
Ebina-ma.chi, Japan, at Nakashinden, no. 753, identified the accused as the 
colored soldier whom he saw near the Ebina railway station at about 11 10:30 
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until 11 o'clock" on the morning of 25 Oct~ber 1947. The accused was 
carrying a box about one foot square which was wrapped in white cloth, 
and made some gestures to the Witness indicating that he desired to buy 
some Sake. The witness accompanied the accused to a shop where the 
latter purchased a bottle of whiskey, after which the witness, the accused. 
the shopkeeper's daughter and 11the lady" drank about two-thirds of the 
whiskey from the bottle (R 28). On cro~s-examination the witness stated 
that the box which the •accused was carrying appeared to be very light 
and wrapped in white paper. The witness had also seen the accused on 6 
November 1947 at the Kaga police station and on 10 December at the 11.Army 
Officers School11 at Zama. At the police station the accused was standing 
in a line of five soldiers, each of whom had a number. The witness pointed 
out Number 3 as being the accused. He had also identified the accused on 
10 December 1947 (R 29-31). 

Yasuko Komatsu, the daughter of a shopkeeper in Ebina, testified 
that the accused, in compa.ey with a Japanese man, visited her place on 
the morning of 25 October 1947 and purchased a bottle of whiskey from 
her mother. The accused was carrying a white package. lie left the store 
at about noontime and returned about 3 o'clock p.m. with 11 Tamichan11 

(Tamiko Akaike), a girl of the neighborhood, who requested another.bottle 
of whiskey for the accused. None of the parties appeared to be drunk. 
At about 0130 hours that night the witness heard cries for help coming 
from the direction of 11 Ta.michan's 11 house (R 33~41). 

Tamiko Akaike identified the accused as a soldier she met at the 
home of Yasuko Komatsu about noon on 25 October 1947. At the request of 
uhe accused Tamiko took him to her home. He was carrying a white package 
which contained a towel, shirts, trousers and other items which he told 
Tamiko he desired to sell. Tamiko was in the business of accepting money 
from soldiers for illicit relations but she became fearful of accused and, 
in a..n effort to evade him, induced him to go with her to the railroad sta
tion where she met some white soldiers. The accused told her that if she 
went with the white soldiers he would "break /her7 head with this bottle."· 
They returned to Tamiko's home at about 6100 p.m7 and the accuse_d struck 
her four or five times and made her get in bed with him. Subsequently he 
fell a.sleep and Tamiko ran away. She returned to her house later that 
night with a Japanese friend and found that the accused had gone away 
taking all of her clothing from her trunk. At about 11130 o'clock p.m. 
he returned and Tamiko stated that she left the house and sUimlloned the 
aid of another soldier. They returned and the soldier told the accused 
that 11its 5 minutes after one and this colored soldier left my house 
witho1Jt his uniform" (R 42-45). On cross-examination the witness testi
fied that she entertained soldiers for pay but did not desire the oompaey 
of the accused. In the presence of a "staff sergeant from Za.ma.

11 
she had 

repaid the accused 500 yen which he had given to her when he first came 
to her home. The accused ~old her that he was absent without leave. She 
told the accused to hurry away because the white soldiers would be angry 
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with her. Tamiko stated that she met a soldier n8llled Roy Ya.son that night 
and that Ma.son went awe;, with her sister. Staff Sergeant Loney was the 
soldier. who told the accused to hurry back to c8lllp., stating that 11its 
already fifteen minutes to one. 11 She had requested Loney to stay with 
her the remainder of the night inasmuch as she vras afraid of the accused. 
Tamiko found her clothes in a field short]y after the accused had left her 
house (R 45-65). 

Without objection the followine; prosecution exhibits were received 
for identification onlya 1-A, 1-B, 1-C, 1-D, 2-A, 2-B, 2-C, 2-D, 3-A, 
3-B, 3-C, 4-A, 4-B, 4-C, 5,6,7,8,9,10,11-A,11-B, 12, 13-A,13-B, 14-A, 
14-B,14-C,15-A to G, inclusive (R 20-23). Prosecution Exhibits 5, 6, 
and 7 were identified by Staff Sergeant Ma.Bao Kato as being sketches he 
had made of various houses in the town of Ebina, showing the position of 
various persons reported to have been therein on the night of 25-26 
October 1947, including certain persons alleged to have been killed. 
Prosecution Exhibit 12, a rough map of Ebina made by Sergeant Kato, was 
received in evidence by consent of the parties (R 65-68). 

Mi.tsu Fujisawa, b'bina-machi, Kokubu 3261, testified that at about 
11 2 :30 a.m. on the 26th11 of October 1947, the four members of her family, 
~father, mother, and elder sister and I 11 were sleeping in the same bed 
when suddenly she felt something cold on her body. She aroused her 
sister, Ha.ru Fujisawa, and turned on the light. She then saw 11 a lone 
colored person was sitting at the head of my sister. 11 I5..tsu Fujisawa 
vievred the personnel in the court room and pointed to the accused as 
being the person she referred to as being near her sister Ha.ru•s head. 
She identified Prosecution Exhibits 5 and 16 as being true representa
tions of the exterior and interior of her home and showing the position 
of all t~e persons referred to by her on the occasion in question. These 
exhibits _were received in evidence without objection·(R 75). lutsu stated 
that upon seeing the accused in the family bedroom she was amazed and ex

us 11claimed, "Please excuse and the accused replied, 11 Go ahead and sleep. 11 

She and her sister got back in bed. She later noticed that the front 
door was open. The accused got up and closed the door and came back to 
the bed. She observed that he had something like a htunmer in his hand. 
He struck at her with the hrumner but she fled from the room by wey of 
a window which she indicated on the diagram (Pros Ex 5). Mi.tsu ran into 
a garden yelling 11murder11 and summoned the aid of the Section Police 
Chief Iida, who returned with her to the house. She found that her 
sister Ha.ru was "hurt" on the left side of her head and that the drawers 
to a cabinet were standing open. Section Chief Iida secured 11:Mr. Sakomoton 
to render medical aid to Haru Fujisawa.. rwnile the girl Haru was being 
treated she lost consciousness and was taken to the Sagamihara Hospital 
where she died at "about 3 aOO p.m. on the 26th. 11 The witness identified 
Prosecution Exhibit 1-A as a picture of her sister Haru and showing the 
position in which she was sleeping on the night sh; was ~ssaulted (R 73-79). 

At this point in the proceedings the defense counsel stated that 
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there were several negro soldiers in the court room, one or two of whom 
he might desire to call as witnesses. He requested permission that such 
persons be allowed to remain in court inasmuch as the identity of the ac
nused was the only major issue at the trial. At the opening of the trial 
the court had ruled that all expected witnesses remain outside the court 
room and the law member had stated that counsel for both sides would be 
held responsible for compliance with the rule. After some discussion 
the court refused to relax the rule e.nd defense counsel pointed out 111i1r. 

· Shannon and Mr. Cochran" who were oa.used to withdraw from the court room 
(R 79-81). 

Mitsu Fujisawa. resumed the stand as a witness for the prosecution 
and was asked to identify Prosecution Ex:hibits 20-A and 20-B. She stated 
that 11these are watches. 11 She had seen only one of them before, the one 
which.was marked Ex:hibit.20-A. She asserted that Prosecution Exhibit 
20-A was her watch which she had owned for twelve or thirteen years. 
This watch "went out of her possession" and was found to be missing from 
her room af'ter the 11visit 11 of the aocused on the night of 2~ October 1947. 
She had left it in a. needle box at about 9a30 when she retired and when 
she had returned to the room immediately after the accused had been there, 
she observed that the watch was missing. She had never given the watch 
to anyone or disposed of it in any manner (R 81-83). On cross-examina
tion, the witness was requested to describe the hammer previously men
tioned. She indicated that it was about 12 or 14 inches long with a cir
cular head about an inch and one-half in diameter. The handle was of un
painted wood and dirty. The witness stated that she did not remember 
telling :Major Crosby at the investigatt_o;n that 11 I did not notice it" 
(the hammer). She was positive that she answered that "he ;the accused7 
had·a weapon. 11 The witness recalled that a few days after the incident 
the accused had been brought to her home by the Criminal "Investigation 
Division and she had identified him at that time (R 83-88). The witness 
stated on further oross-exa.mination that she was present with her mother.· 
at the 4th Replacement Depot on 10 December 1947, when Agent Dent had 
"pointed out" the aocused a.s being the oolored soldier in question, but 
at that time.her mother oould not identify him (R 89). She fixed the time 
that the aooused was in her bedroom at 11 2 1301t beoause she happened to look 
at' the watch on one of the neighbors gathered at her house when she returned 
and found her sister injured and her watch missihg. The watoh had been · 
bought by her father and mother and belonged.to' Ha.ru at one time, but 
Ha.ru never wore it and Mitsu used it as her own. She thought it was a 
Japanese watoh. In response to the question, 11A.s a matter of fact you 
would be surprised. wouldn't you. if I told you that the w:toh that you 
have identified is a Swiss watch and not a Japanese watch? the witness 
replied, "I would" (R 91). 

The prosecution introduced as a witness Dr. Ya.suo Fujii of Yokohama. 
Japan. who was qualified as a practicing physician of many years experience, 
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and who was also the chief coroner of the district which included Ebina. 
He identified Prosecution Exhibits 1-A and 1-B as photographs of the 
corpse of Haru Fujisawa, upon which he had conducted an autopsy on 27 
October 1947. Bxhibit 1-B dopioted the injury to the victim's head. 
Dr. Fujii also identified Prosecution Exhibit 1-D as the actual skull 
of the victim showing the nature of the injury received. The witness had. 
prepared the skull £'or instructional purposes in the medical school. Death 
had resulted from hemorrhat:;e occurring immediately beneath the "indenta
tion" in the skull. The wound appeared to have been accomplished by use 
of a. "hard, heavy and a blunt instrument." It must have been round, some
thing. like a hammer, because the indentation in the skull wa.s in the shape 
of a half moon. Dr. Fujii estimated that death had occurred between 114 
or 5 o 1 clock11 on 26 October 1947. The photographer who took the pictures 
identified the same and, over the objection of defense counsel, Prosecu
tion l:xhibits 1-A, 1-B and 1-D were re"Oeived in evidence (R 94-99, 105-106), 

The witness Ultsu 1''ujisa.wa. vas recalled to the s ta.nd for further 
cross-examination and stated that the accused was the only colored soldier 
in her house on the night in question. After the incident she had been 
taken to Yokohama. by the military police. The accused was present and 
handcuffed. Arter this incident she was requested to 11piok him out of 
a. group of colored soldiers • 11 She had told the officers that she ex
perienced difficulty in "telling colored soldiers a.pa.rt 11 (R 103 ). 

-
I.liyoko Niwa., Lbina.-ma.chi, Kokubu 3245, testified that "a. little a.fter 

two o'clock on the morning of the 26th" Haru Fujisawa. ca.me to her house, 
Blood wa.a "strea.ming down" from her head upon a. white blouse that she 
we.a wearing, Ha.ru stayed.at the witness• home for a.bout 15 or 20 minute, 
and a.bout two minutes after she loft a. soldier, whom she identified in the 
oourt room a.a the accused, entered her house, He we.a wee.ring a. short coat 
which wa.a "pulled in a.t the waiat" and wa.s carrying a 1'whitish looking 
packa15e, 11 .'J.'he witneu asserted that she was so afraid she only spoke 
one word, "hello" and the accused replied, "hello11 (R 108-110 ). On cross• 
exa.mi:c.a.tion 1!.iyoko adl!litted that a.t various times she had lived with one 
or more colored soldiers, but "on the 26th and 26th he was not there, 11 

Subsequent to the 28th she had identified the aoou.sed a.a "No, 311 in a. 
line-up of colored 11olclier1 at the Kaga•oho Police Station, No one h&d 
a11i1ted her in identifyine; the accused, She was asked by counsel, 
"Didn't you ha.ve difficulty at that time beoauae of the fa.ot that there 
were several colored men who were taller than Pvt Armistead. ?11 to whioh 
she replied., 11 No, I did not have azv dittioulty11 (R 112), At the time 
the aoc'Llled. Cl.l'lle to her house he ha.d the pa.okage under his left a.rmpit 
and hi• right hand. wu in hi• right coat pocket, She did not know 
whether he waa armed with any kind of a. weapon, 'l:he 11 ght waa burning 
in her house but it wu not very bri&}lt, She did not notioe 8J.lY aoa.r on 
a.ocuaed. 11 faoe (R 115), · 

l~a. Aki .Haneiahi wa.1 brought into court a.nd testified from a wheel• 
oha.ir, She 1ta.ted tha.t in October 1947 she lived with her husband, lCenji 
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Haneishi, and children, Tatsuo, Yasu,."'tlko and Kazuhide, in the town of 
Bbina, Kokubu, 1944. She remembered the festival held in Ebina on 25 
October and had ma.de a monetary donation thereto. She identified 
Prosecution Exhibit 6 as a sketch showing the floor plan of her home 
and Prosecution Ex:hibit 17 as a photograph thereof. These exhibits were 
received in evidence without objection (R 118-119). By consent of the 
parties the witness was permitted to indicate on the sketoh (Pros Ex 6) 
the relative position of the members of her family whom she testified 
were sleeping on mats in the same room of her house on the night of 25 
October 1947. As indfoated on the exhibit, four members of the family 
were sleeping on two mats which were joined together. Aki was at the 
extreme left, Kenji, her husband, was at the extreme right, and between. 
them were their two children, Kazuhide and Yasuhiko. (Their son, Tatsuo, 
was away from honaon this night.) In the early morning hours the witness 
stated, "I think it was a little after 4 o 1-clock ••• I woke up because 
something heavy was on my legs. 11 She the:a sat up and sa.w a colored 
soldier on his knees at the foot of her bed. He said to her, DPom Pom.• 
Aki was frightened and turned toward her children and husband who were 
sleeping to her right. She then noticed that her husband, Kenji, a.IlQ. her 
son, Yasuhiko, each 11had been struck in the head and blood was streaming 
from tlieir heads. 11 Immediately back of her and near the head .position 
on her mat she observed a hammer which she tried to conceal by pushing 
it under her pillow. Aki stated, 11.After that I have no recollection 
whatsoever." She was wheeled about the court room and to a place where 
seven colored soldiers were sitting, but was too ill to complete her 
testimony and court was adjourned until the following day ( R 116-122 ). 
·,ihen court reconvened on 25 1larch 1948 Aki lianeishi resumed the witness 
stand, was reminded of her oath, and the trial judge a.dvooa.te stated to 
her, "We are going to show you everybody in the court room and we want 
you to tell us if you can identify anyone a.s beine; the person you saw in 
your home in the early morning hours of October 26, 1947." One of the 
monitors wheeled the witness around the court room and the record shows 
that she pointed to a negro soldier, one of the spectators, and.ma.de 
some statement in Japanese which was not interpreted. The prosecution 
thereupon stated that he understood that the negro soldier pointed to was 
a witness for the defense. The defense insisted that the spectator be 
allowed to remain in court, but refused to state that he did not intend 
to call such person as a witness. The prosecution thereupon argued to 
the court that when the witness pointed to the spectator, who appears to 
have been seated to the left: of the accused, defense counsel sat in front 
of the a.ocused so~. to shield him from the witness'.view. The court 
direoted that the name of the spectator be ascertained and that he be 
permitted to remain in c.ourt until the identification eviden~ wa.s com
pleted a.t which time he would retire from the room. As shown by his 
"dog tags• the spectator was "Pfc WUlie E Shannon, 18075004. • The_ 
witness wa.s a.gain asked if she could identify in the court room the 
person she saw in her home in the early morning of 26 October 1947. 

7 

http:and.ma.de
http:a.dvooa.te


(208) 

She was again wheeled about the court room and stated that she could 
not be positive but believed that she had seen two persons who were 
sitting at the defense table near the accused. These persons appeared 
to be Private First Class Willie E. Shannon and Staff Sergeant;; John 
A. ·1foscott.· She did not identify the accused. The witness was then 
shown Prosecution Eichibit 9 and stated that it was a hammer of similar 
length and looked like the one she saw near her pillow on the n10rning 
of 26 October 1947. She identified Prosecution Eichibit 8 as being a 
hoe handle which 11we had in our home •11 She recognized the hoe handle 
by the "worn spot. on the squarer end. 1! It was 11 stood up against a 
bicycle.trailer in our home. 11 Prosecution Exhibit 10 was identified 
by the witness as being a belt which she had made from the end of a 
kimono. This exhibit appeared to consist of narrow strips of printed 
cloth laced and sewn together (R 122-130). On cross-examination :Mrs. 

· Ha.neishi stated that "There is no mistake in that the soldier is colored. 
However, I ca.'lllot say. that I recognize the person, and I cannot be sure 
of him." She stated that the lights in her home were not good and that 
on the night in question her son, Tatsuo, had gone to another house to 
study. The witness was excused and counsel stipulated that if she were 
recalled she would testify that on 25 October 1947 she saw Prosecution 
Exhibit 8 (the hoe handle) tied to a bicycle trailer on the inside porch of 
her home (R 131). 

Tatsuo Haneishi, Ebina-machi, Kokubu, No. 1944, testified that 
Prosecution EY.hibit 8 was a discarded hoe handle which had been left on 
the dirt floor of his house. He identified Prosecution Exhibit 10 as 
containing a piece of cloth he had seen in his home, Prosecution Exhibits 
2-A, 2-B and 2-C as being photographs of his father (Kenji Haneishi), and 
3-A, 3-B, and 3-C as being photographs of his younger brother (Yasuhiko 
Haneishi). He saw both his father and brother on 25 October 1947. On, 
the "next" morning each had injuries to his· head and they were both moan
ing•. On the following morning his. brother ''was not moaning any more" 
(R 132-133). On_cross-examination' Tatsuo stated that he could not say 
positively that Prosecution Exhibit 8 was the hoe handle which was in 
his ho.me prior to 26 October 1947 but considering its size, shape, color 
and decayed condition he believed that it was the identical handle. On 
the night of 25-26 October he had spent the night 11 in a house in front 
of ours" (R 1~4). 

Seichi Murakami, the photographer who previously testified, was re
called and again identified a roll of film (Pros Ex 21) which included 
the negatives of pictures he had taken at the Haneishi home at about 
10a30 a.m. on 26 October 1947. Prosecution Exhibits 2-A 2-B 2-C,
3-A, 3-B, and 3-C were developed from those negatives. No on; had been 
allowed to tamper with the films or pictures and the witness had no 
lmowledge of the circums·tances surrounding the death of the parties
shown (R 135-139). 

Dr. Yasuo Fujii, the coroner who had previously testified, was 
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recalled and stated that Prosecution Exhibits 2-A, 2-B and 2-C were pictures 
of the dead body of K;lnji H.aneishi. He had performed an autopsy on this 
body at about 3 o'clock p.m. on 26 October 1947. He concluded that death 
had occurred at about 7 or 8 o I clock in the morning of the same day and 
resulted from a 11 head injury which caused a skull bone to be broken and 
the brain crushed. 11 Dr. Fujii identified Prosecution Exhibit 2-D ·a.s the 
skull or cap of Kenji Haneishi. He had removed the skull bone to use it 
as evidence. The witness explained to the court the nature of the wound 
and stated that it was caused by a blunt instrument such as a hallllller 
(R 139-141). On motion of the prosecution the court received Prosecution 
Exhibits 2-A, 2-B, and 2-C in evidence. The court also received Prosecu
tion Exhibit 2-D (skull cap) for identification. -The defense objected to 
the admission of all the exhibits, particularly Prosecution Exhibits 2-D 
(skull cap cf Kenji Haneishi) contending that such procedure was indeoent. 
scandalous and calculated to. inflame the court. He moved for. a mstrial 
which was overruled (R 142). Continuing his testimony, Dr. Fujii identified 
Prosecution Exhibits 3-A, 3-B and 3-C as photographs of the dead body of 
Yasuhiko Haneishi taken at the time he had performed the autopsy thereon 
on 26 October 1947. He also identified Prosecution Exhibit 3-D as the 
skull bone or oap of Yasuhiko. The witness began the autopsy at about 
noon on 26 October 1947 and completed his work at 4130 p.m. He assumed 
the body had been dead about 12 hours prior to the time he performed the 
autopsy. Death was caused by a blow on the head with a blunt instrll!l)ijnt 
"resembling a hammer. 11 Dr. Fujii stated that during his lengthy medical 
career he had perforzred over 1300 autopsies. His testimony was based 
entirely on the results of his past experience. On motion of the prosecu
tion the court received in evidence Prosecution Exhibits 3-A, 3-B, 3-C 
and 3-D. The defense objected and again moved for a mistrial which was 
overruled (R 145-148). On cross-examination the witness was asked "Your 
opinion about the type of instrument is a guess, isn't it?" Dr. Fujii 
replied, 11 It is a supposition that comes from experience.". He was 

"praatically" positive .that the injury was caused by a hammer• He had 
performed autopsies on other so-called 11 hammer murders" (R 148 ). It was 
also brought out on cross-examination of this witness that the pictures, 
Exhibits 2-A and 3-A, were take·n of the respective bodies while they lay 
on the mats in their house and before they had been moved. The photographs, 
Ex:hibits 2-B, 2-C, 3-B and 3-C, were taken after he had moved the bodies 
himself so as to shaw the injuries (R 149). On being interrogated by 
the court, Dr. Fujii stated that the skulls, Exhibits 2-D and 3-D, were 
in the condition "today" as when he removed them from the bodies• It 
Would have been 11almost impossible11 for such injuries to have resulted 
from a·"fall" or.to hav; been self-inflicted. A fall or impact with a 
moving object would have produced other symptoms on the body such a~ 
contusions and abrasions. The autopsies performed on the three ?odies 
(Haru Fujisawa, Kenji Haneishi and ·. Yasuhiko Ha.neishi) revealed injuries 
only to the heads of the victims• In preparing the skull caps for evi
dence he had merely applied caustic soda to them in o:tler to remove t~e n 
nblood that may have been in or on the bone an::1 the oil that it contains 
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(R 150). 

The prosecution called as its next witness Lrs. Katsu Yamamoto, who 
testified that during October 1947 she resided at No. 846 in the tovm of 
:i!;bina, Kokubu, with her 11-year old son, Takehisa, her eight-year old 
daughter, IJ.asae, and her four-year old son, Tsutomo. Easae had died on 
26 October 1947. IJrs. Ya.mam.oto stated that at about 4 o'clock in the 
r.i.ornini:; of 26 October while_ she was sleeping in her home with her children 
she .was awakened and observed a colored soldier 11 on his knees in front of 
me." She testified that "This colored soldier asked me about twice if 
my father was there. 11 She replied that he v;as there. The soldier was 
tying a hammer on a wooden shaft about three feet long. The witness 
identified Prosecution Exhibit 19 as bein; a photograph of the hammer 
which she 11 distinctly saw being tied on. 11 The witness further identified 
Prosecution Exhibit 7 as peing a sketch of the interior of her home show
ing the sleeping position of herself and children on the night in ques
tion; Prosecution Exhibit 8 as bein~ the wooden shaft or 11 hoe handle 11 

which the soldier was tying to the hammer, Prosecution Exhibit 9 a~. 
being the actual hammer; Prosecution Exhioit 10 as being the cloth or 
rag being used to tie the objects together, and Prosecution Exhibits 
18-A and 18-B as being photographs of her home • .After observing the 
soldier tying the shaft to the hammer, :Mrs. Yamamoto stated that she was 
injured and "remembered nothing. 11 She did recall howeve:r that when she 
and the children had retired for.the night the electric light bulb in 
the room had been covered with black cloth, but when she wai3 awakened 
the cloth had been removed (R 152-161 ). · The record shows that, due to 
her physical injuries 1.Irs. Yamamoto had difficulty in seeing. She was 
wheeled about the court room and requested to point out, if she could, 
the colored soldier whom she saw in her room tying the hammer to the 
shaft. Five colored soldiers were seated at the defense table including 
the .accused, who was the "second colored person from the right, 11 After 
newing the spectators :Mrs. Yamamoto was wheeled near the defense table 
where she stated, 11 It ap::.:,ears to me that I recognize a person at this 
table and I have seen him before. 11 She then pointed to the accused, 
statine;, 11The second colored soldier from the right 11 (R 162-164). In 
rooponse to a question by the law member, lirs. Yamamoto stated that after 
26 October·1947 she was hospitalized for an injury to her head njust to 
the reo.r of rrry left ear and slightly above. 11 She had experienced constant 
dizziness and was unable to see most of the. time but her vis ion had im
proved (R 168). 

Takehisa Yamamoto, age 11, was examined on voir dire stated that · 
"~ will tell the truth, 11 and was sworn as a witness for the prosecution. 
His home was in Ebina and his mother." was named Katsu Yamamoto. He had 
a younger brother living but his sister, Masae Yamamoto, had "passed 
away on the 26th of October." Takehisa stated that at about 4 o 1 olook 
on.the morning of 26 October.1947 whe~ he got out of bed to go to the 
toilet he saw a colored soldier in the room where he and the members of 
his family_were sleeping. He was requested to look around the room and. 
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see if he could identify the soldier to whom he referred. The witness 
left the witness' stand and viewed th0 spectators to the left and rear 
of the. court room, then approached the defense table where he pointed 
out the accused among the soldiers who were there seated. He asserted 
that when he woke up the accused was talking to his mother and "tying" 
something together. He saw the accused strike her with something like 
a hammer. Takehisa attempted to hide under the cover but the accused 
pulled it off and struck him on the head. He tried to ward off the blows 
by placing his hands over his head and as a result some bores h~d been 
broken in his hand. He had been 11 operated upon. 11 Takehisa sa,1 his 
mother after she had been struck and "she was spewing from the mouth 
and she was on the floor. 11 He took a.quick 1001:: at his sister and 11she 
appeared to be dead. She.appeared as if she were sleeping. However, 
I only took just a quick look at her so I couldn't tell. 11 He then 
ran out of the house to get help. The witness identified Prosecution 
Exhibit 4-A as a photograph of the body of his sister, I,asae (R 171-
176 ). On cross-examination defense counsel interrogated Takehisa at 
length concerning the identity of the soldier whom he saw in his home 
on the night in question. The witness stated that some people came 
to his home with an automobile and took him to the hospital where 
there were a lot of soldiers lined up. Each soldier held a number 
and he was asked to look at the men and if he recognized the person who was 
in his home to return to the interpreter and give the number of this soldier. 
He was not told to pick out any part:i:cular nunber. Prior to this occasion 
and while he was hospitalized he had identified the accused in person and 
by his picture (R 177-183). Under further and extended cross-examination, 
Takehisa was caused to repeat in detail the events concerning which he 
had previously testified. He stated that prior to the time the accused 
struck his mother "the word pom-pom was used, 11 however he was not "too 
sure. 11 The accused was facing his mother and. talked to her about three 
or four minutes. While the witness was in the hospital a colored 
~ivilian had brought the accused into his room and said, "Is this the 
person?11 but he did not sa:y, 11 Kono hito desho, 11 which being interpreted 
means, !Isn't it this person?'! The witness had stated, 11 It is this 
person (R 204). When he saw the accused in the morning of 26 October 
he appeared to be dressed in "uniform like the court members are wear
ing• (R 209) • 

Seichi Murakami, the photographer who previously appeared as a wit
ness, was recalled and identified Prosecution Exhibit 4-A as a photograph 
of Masae Yamamoto •as she was" in her home on the morni~g of 26 October 
1947. Prosecution,Exhibit 4-B portrayed the injury to her head. These 
pictures were taken at the Yamamoto home 11 around noon" on 26 October 
(R 212 )~ Dr. Yasuo Fujii was recalled and iden-t;ified.Proseoution Exhibit 
4-A as a photograph of the corpse of Masae Yamamoto. He was present 
when the picture was ta.ken. ~ also identified Prosecution Exhibit 4-B 
as a photograph of the head injury of Masae. He had merely moved the 
head so that the. injury would faoe the camera. These exhib1ts were re
ceived in evidenoe over objection (R 213-215). The witness stated that 
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he had perfonued an autopsy on the bod~r of I.:as1e in -';ho o.fternoon of 
26 October. He ;-:as of the opinion that death had occurred around 7 
0 1 clock in the mornine;. Dr. i'ujii identified Prosecution Lxhibit 4-C 
as the 11 skull cap of I,!asae Yama.TrJ.oto. 11 He stated that ''Due to an injury 
to the rear of her head, the skull bones were broken into very small 
frasments and from that injury the brains underneath that portion had 
been smashed in and indented, ancl the cause of death was that." The 
witness was of the opinion that i'oonsidering the injury to the outer 
skin and the indentation to the skull bone, they both show that the type 
of instrument used was something resemblinc a hammer." Over objection 
of the defense, Prosecution Exhibit 4-C was admitted in evidence (R 
216-217). On examination by the court the witness stated that in his 
opinion it would have been impo3sible for the injury to have been self
inflicted or resulted from accident. 

Benjamin A. \iilliams, Special Ae:ent and Chief of the Identification 
Section of the Yokohama Criminal Investigation Division, identified Prose
cution Exhibit 8 as a "stick to which a ha.r.aner was tied by pieces of rags 
and fine pieces of wire, which was pulled out of a well at the home of 
Ya.ma.moto, the scene of the till.rd suspected homicide in Ebina, on the 
26th of October 1947. 11 Prosecution Exhibit 9 was the ha.r:lJ'ller which was 
tied to the stick. He was present when these objects were removed from 
the well by some Japanese who were assisting him in the investigation. 
Prosecution Exhibit 19 vras a photograph he had made shortly after the 
stick and hammer were re~oved from the well. The witness identified 
his initials 11 3Vi'' which he stated he had scratched on the handle of the · 
hammer at that time. Ur. Willie.ms identified Prosecution Exhibit 10 
as the "strings and copper colored wire which bound the stick to the 
h~r. ~ The well referred to was about three or four feet from the 
door sill of the Yamamoto home and the witness had disassembled the 
hammer and stick and allowed them to dry in an effort to get fingerprints. 
The defense objected to the admission of Prosecution Il.~hibits 8,9, and 
10 in evidence contending that there was no proof showing that these 
exhibits "collectively or separately are the same that were used by the 
certain colored soldier on the night in question.~ After argument by 
counsel, and a review of prior testimony in the case the exhibits were 
received by the court for the purpose of establishing that "collectively 
they compose the weapon found at the scene" (R 229). Seichi Uura.kima 
was recalled and identified Prosecution Exhibit 19 as "a. picture of a 
hammer which I took in front of the Yamamoto house." The court received 
this exhibit "to indicate how Prosecution Exhibits 8 9 and 10 now in 
evidence appeared the morning of 26 October, shortly• af'ter they were re• 
moved from the well" (R 231). 

Dr. ~~yo~i Nagai testified that he was a surgeon employed at the 
National Sag8.lillhara Hospita.l. He was acquainted with Mrs. Katsu 
Yamamoto and stated that on 27 October "la.st year" she was admitted to 
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his hospital. By referring to his daily records, he stated that when 
admitted I.a-s. Yamamoto was suffering from an injury about three centi
meters in length in the upper left region of her head. She was unconscious. 
He had made an X-Ray of her skull on 29 October 1947. The witness iden
tified Prosecution Exhibits 11-A and 11-B as these X-Ray pictures. It 

h • II• • II th t th . ' was is impression a c victim had been struck with something which 
resembled a ha.rnner and stated that 11 unless a great deal of power were 
used, such a circular hole would not be made in the skull." The injury 
v;as what is generally described as a fractured skull. Without objec
tion one of the pictures was introduced as Prosecution Exhibit 11-A 
(R 236-237). 7he witness had been treating Llrs. Yamamoto for 126 days 
and stated that the injury had caused the patient to have a partial 
loss of memory, had affected her eye nerves, and rendered it difficult 
for her to walk. On cross-examination the surgeon stated that he had 
no knowledge of her condition prior to 25 October 1947 (R 238). 

Dr. Nagazumi l'Jagai, another physician employed at the Sagamihara 
Hospital, stated that he saw Takehisa Yamamoto at the hospital on 26 
October 1947 and began treating him two days later. The patient was 
confined 32 days and was treated for injuries to his head and broken 
bones in his left hand. He had applied splints to the hand but the re
sults were unsatisfactory, and on 14 November 1947 he resorted to surgery 
on the hand. The surgeon "could only tell that he had been struck with 
a hard and blunt instrument." It could have been a hammer (R 240-249). 

Dr. Kazuhidi Sakamoto, anotHer qualified physician of the National 
Saga.mihara F.ospital, .testified that he 11met 11 Aki Haneishi when she ar
rived at the hospital on 26 October 1947. The patient was in a oomatose 
condition and had a flesh injury about eight centimeters in length and 
two centimeters in width on her left cheek, a deep injury to the rear of 
her left ear and a small wound to the left upper ear lobe. She was con
fined in the hospital 28 days. The doctor was shown Prosecution Exhibit 
9 (claw hammer) and he stated that the claws of such an instrument could 
have caused the described injuries, most likely by a dowmvard stroke, 
Which the witness illustrated by a diagram he made for the court. ~he 
patient re 6ained consciousness two or three days after her admission to 
the hospital but her memory was greatly impaired. On cross-examination, 
the witness asserted that if the wound had been caused by a sharp instru
ment the wound would have been differen:t - in this case the edges of the 
wound were ragged. The witness refu~ed to express an opinion as to the 
position of the parties when the weapon or instrumen:t was used, but he 
illustrated the probable path of the weapon in effecting the injury 
(R 247;..255 ). 

Prior to leaving the witness stand Criminal Inv~stigation Div~sion 
Agent Dent identified Prosecution Exhibit 20-A as being a wa.tc?"':hic~ 
he had taken from Yoichi H.amao a 16-year old Japanese boy residing in 
the. "neighbor village of Fuchu:" He stated that "Pvt Armistead took us 
to the place." The watch had a.V-shaped crack or.scratch in the ?.rystal 
and had been in the witness' personal possession until he handed i~ to 
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the trial judge advocate (R 232). 

Kilcue Ha.ma.o (referred to in the reoord a.s Mrs. Hamao) testified 
that she lived in the municipality of Tokyo, at Kita-Ta.Ina-Gun, Tamamura, 
Tori-Koremasa, No. 1667. At some time near the last of October or the 
first of November 1947 a colored soldier visited her home at "around 
7 o'clock in the evening and stayed until around 10 o'clock." She 
identified the accused as being the person to whom she referred. The 
accused had requested food which she gave to him and when he stayed 

11 1111 so long11 she became frightened and told him to say sayonara and de
part. He thereupon took out a watch and asked her to buy it for 300 yen. 
In order to get him to leave she bought the watch. During the time he 
was in her home the accused sat in the hallway watching the rear door vrhich 
was open while Mrs. Hamao and her family sat on mats in the room. The wit
ness identified-Prosecution E:(hibit 20-A as the watch she purchased from 
the accused on the evening.in question (R 255-259). On cross-examination 
counsel displayed two watches to the witness and placed one in each of 
her hands. He then asked her to state which watch she purchased from the 
accused. She asserted emphatically that the one she held in her left hand 
(Prosecution Exhibit 20-A. was the watch which she bought. She thought it 
was a Japanese watch but did not know its trade name. The watch would 
not fit her wrist and she took the 11 chain off" and put a leather strap 
on it (R 260-262). The prosecution movod that Prosecution.Exhibit 20-A 
be received in evidence. The defense objected and the court heard argu
ments on the question of identity and ovmership of the watch but did not 
rule on the admissibility of the ,ratch. 

The prosecution rested and the defense moved for a finding of not 
guilty on all charges and specifications, contending that the prosecu-
tion had failed to sustain the burden of proof. Extended arguments were 
made by both sides (R 263-271). The law member ruled that subject to ob
jection by any member the motion of the defense for a finding of not 
guilty was overruled as to the charges and all specifications except 
Specification 4 of Char[e II, with respect to which the motion was granted. 
Two members objected. The court was opened and the President announced 
tha~ action on the motion for a finding of not guilty as to Specification 
4, Charge II, wpuld be deferred and he directed that the trial judge ad
voca~e reopen the case with particular reference to this specification. 
The defense objected to such procedure and moved for a nistrial. The 
':1ot~on was overruled and the court adjourned on 31 I,arch to meet on 2 
~pril 1948. The court reconvened on 2 April and the prosecution called 
JJrs. ::iaki .fojisavra as a vritness. She stated that she lived in Kukubu, 
Koza-Gun, tovm of Ebi:ca.. On the night of 25-26 October of la.st year a 
colored soldier of the occupation came to her house. She could not 
identi~y the_ soldier in the court roon:.. '.i'he lights in her home were 
out &.nu her aauchter riaru asked if she sh.ould turn on the li r·hts. \Th.en 
t~e lights were t:u-ned on the soldier ··,ia.s sitting by Ha.ru' s pillow ,·ti th 
his back to her (-che witness) and she did not see his face. Mitsu, another 
daughter. went out the window. The soldier made motions with his hands · 
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11 indioa.ting us to go baok to bed. 11 He had something in his hands which 
the witness indicated was about 12 or 14 inches in length. '.i'he trial 
judge advocate presented to the witness a written statement which she 
admitted she had signed and asked that she refresh her memory. The 
defense objected and the law member sustained the objection. She stated 
that the colored soldiclr told her to go back to sleep. She lay down 
and heard Ha.ru sa.y, 11Don't do that to me. 11 Then she said, "Somebody 
please come." The witness also called for help and then the colored 
soldier went-out of the window· and liitsu came back. Blood was on Haru•s 
neck and it was decided to take her to the hospital. This occurred 
a.bout 2 o I clock in the mornini; and at a.bout 3 o'clock Haru went to see 
the doctor. The 11v,hole family11 had purchased a wrist watch which 11:i.tsu· 
and Haru had been.wea.rine; but as it was night they 11took it off. 11 The 
watch had been in the faDily 12 or 13 yea.ri.. The witness wa.s shown 
Prosecution Exhibit 20-A and stated, 11 I believe this is the watoh that 
we had in our house. 11 The defense objeote·d strenuously to suoh ex
pressions as 11 1 think:11 and 11 I believe. 11 The prosecution retorted that 
such expressions in the Japanese language were positive statements of 
fact to the same extent as they are in the English language. The witness 
was asked if she had ever seen that watch before. She replied, 11This 
watch was taken from us and after awhile it wa.s brought back. ••• It 
was taken on that night. 11 'rhe defense objected to the answer a.s not 
being responsive to the question. The law member sustained the objec
tion and ordered the remark stricken (R 276-285). On cross-examination 
the witness testified that she was sure that her younger daughter, Mitsu, 
was wearing the watch on 25 October, but she a.id not know the make of the 
watch (R 288,290). 

IJitsu Fujisawa wa.s recalled by the prosecution and stated that she 
knew a person by the name of Arai whom she had met when she worked at the 
Tax Representative's office. It had frequently been necessary to have 
her watch (Pros Ex 20-A) repaired and I;Jr. Arai had accommodated her by 
taking it to the jeweler (R 302 ). On cross-examination counsel exhibited 
two watches to the witness, referred to as Prosecution Exhibit A and 
Defense Exhibit A. He had changed the bands thereto. The witness was 
cross-examined at length but she held fast to her identification of 
Prosecution Exhibit 20-A as her watch and explained certs.in characteristics 
of the watch which enabled her to identify it. The watch was thereupon 
admitted in evidence (R 307-~14). 

Seize Sawamura, a watch repairman of Yokosuka, identified Prosecu
tion Exhibit 20-A as a watch Mr. Aria, his close friend, had on occasion 
brought to him for repair. He explained the distinguishing characteristics 
of the watch which caused him to remember it. The movement was Swiss 
and the case wa.s Japanese. On cross:..examination he explained further 
that the watch was a size 8, vras about 15 or 20 years old, and had a 
stainless steel bracelet. He had replaced the lens and mainspring after 
ttJune of last year" but 11 it wasn't winter'' (R 315-320) • 

.~ 
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Takeya Arai, City.of Yokohama, statod that he had known lli.tsu 
li'ujisawa for about two years, having met her at the tax b~eau. ~ 
identified Prosecution Exhibit 2O-A as the watch worn by 11itsu FuJisawa 
and which, at her request, he had taken to the watchmaker, Seizo Sawamura, 
on two occasions for repair. The watch had a lot of marks around the 
edge making it readily identifiable. On cross-examination counsel 
handed the witness "Defense Exhibit A, 11 another watch, and Arai stated 
it was similar to the watch he took to the jeweler. On redirect examina
tion he stated that Prosecution Exhibit 2O-A vras the watch he had taken 
to the jeweler (R 321-324). 

Ths court closed and denied the motion of the defense for a finding 
. of not guilty as to each charge and specification (R 325). 

4. For the Defense 

l!a.jor Joseph c. Crosby, the investibating officer in this case, wa.s 
called by the defense and identified the stenogruphic ,copies of statements 
of the expected witnesses, which state~ents were taken by him and the Crim• 
inal Investigation Division prior to trial. The prosecution objected to 
any reference to the matter contained in the documents but the objection 
Has overruled. By reference to the stenographic notes the witness testi-
fied a.s follows a · 

"~. Now, did you ask :Mitsu Fujisawa the following question 
and receive the following answera 'Did he have in his possession 
a weapon of any description?' Answer, 'I did not notice it.' 

"A. '£hat question I a;sked but I could not identify the 
· witness at the present time. I could not identify 1iitsu Fujisawa 

~ecause I only had her at the one investigation and ---
"Q. We are not asking you to identify t.he witness, L:1ajor, 

we are asking you to state whether the record accurately shows 
that that answer was given as recorded. 

•A. Those questions I asked, those answers I received 
through the interpreter." (R 297) 

Private First Class Roy R. Mason, 4th Replacement Depot, stated that 
he was in Ebina-machi on the night of 25 October 1947 and saw the accused 
at the house of the Japanese girl named Tamiko. He left the accused at 
her house "between 9 and 9115. 11 :Mason stated that he passed Tamiko •s 
house about 30 minutes later and the accused was not there (R 326). 

Staff Sergeant Charles w. Loney, 4th Replacement Denot, was at the 
Ebina railroad station "between ten and 1Oa3O11 on the ni~ht of 25 October 
1947, at which time a girl named Tamiko approached him. He went with 
her to her home where he found the accused sleeping on the floor. He 
aroused the accused and he "took right off. 11 The accused returned a 
few minutes later and got some money from the girl and he did not see him 
again that night. The accused was dressed in "OD's and field jacket. 11 
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Loney had stayed at Tamiko's house the remainder of the night (R 327-330). 

A.saji Seki testified that he resided "in the City of Yokohama. 
Nishi-Ku. Sengencho. 2-80 Xawasaki. 11 He identified the aocused and stated 
that he remembered seeing the. accused at the entrance to his home 11between 
2330 and 2400 hours" on 25 October 1947. The witness stated that "It ap
peared to me as if he was seying something. but as I do not understand 
any English I was unable to understand him, so I just pointed in another 
direction and asked hiru. to go someplace else. 11 The witness had mentioned 
the incident to his next door neighbor, Kaku Yoshida, and returned to 
bed (R 330). On cross-examination 1Ir. Seki asserted that he fixed the 
date of the incident, 25 October 1947. by looking at Mr. Yoshida's atten
dance record. On that day Mr. Yoshida, who worked for the Occupation 
:F'oroes. did not go to work (25 Oct 1947 appears to be Saturday) (R 332). 
On further cross-examination. Kr. Seki stated that 11At the time I did 
not know anything a.bout this incident. and just awhile ba.ok when the defense 
attorney caine to me in order to recall my memory. I was shown this atten
dance record. ••• Yrnen the defense attorney came to my home and showed 
me the attendance record. I found out then that it was the 25th11 (R 335). 
The witness stated further that his recollection was not distinct. He 
lived near the Central Station in Yokohama (R 339). Kaku Yoshida testified 
that he lived at Sengencho, 2-80. Yokohama, and worked for a company "run 
by the occupation forces. 11 He stated that he knew the ao_cused but would 
not know whether he was in the military servioe of the United States. 
On the night of 25 October 1947 he heard Afr. Seki, his neighbor, talking 
to someone outside his house. Seiti shouted that 11 it was a colored soldier." 
This occurred between 2530 and 2400 hours. The witness had conferred with. 
the defense counsel on two occasions and showed him his attendance card. 
He knew the, accused by seeing him go in and out of the court room ( R 
343-345). On cross-examination Yoshida stated that he was not absent 
from work on Saturdays previous to the incident about which he had testi
fied. Sunday was his day off from work. A member of the court asked 
the witness to look at his work 11slip11 and state whether it showed that 
he Worked on the 25th. He stated, "I.went to work on the 25th" (R 347) • 

. Toshio Enoura. a shipbuilder living at 11 Yokohallla, Nishi-Ku, Sengen-cho, 
2-8111 , pointed to the accused in the court room and stated that he had seen 
accused at his house at "around 0030 hours" on the· night of 25 October 
which· was the night before Sunday. The accused had come to his house 
and said, 11 Konba.nwa konba.II1Va. 11 The witness did not understand what he 
meant. The accuse/ stayed until about 0300 hours but Enoura did not 
remember anything else that was said during the time aocused was at his 
house. The aocused was dressed as he appeared in the oourt room. Miss 
Okozaki, a neighbor, who could talk E.nglish, came over to the witness' 
house and a.fter conversing with the accused stated that he (accused) 
desired to rem.a.in at En.aura's house for the night, but Enoura stated 
that it was too late. Enoura's wife,· a child, and sister were at the 
house (R 350-360). 
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Hatsue Enoura, wife of Toshio Enoura, corroborated her husband's 
testimony concerning the accused's visit to her home. She fixed the 
date as being about 8 or 9 days prior to 3 November, Emperor 1~eji's 
birthday, but she was _not sure of the date (R 360-363). 

Fumito Ito, Yokohama, Nishi-Ku, Sengen-oho, 2-105, identified the 
accused in the court room e.nd stated that he was in her home· on some 
date 11past the middle of October. 11 It v;as before Emperor 1,Iieji ts 
birthday which was on the 3rd of November. Hatsue Enoura was the wit
ness' sister (R 364-368). 

Fumie Okazaki, Yokohama, Nishi-Ku, Sengen-cho, 2-105, stated that 
she had seen the accused at the Enoura home about one month after the 
11typhoon Kathleen" and one month before Tha.nksgiving. At about 0300 
bours 1Jr. Enoura had come to her house end stated that a colored soldier 
was at their house. · H.e asked the witness to go over and .find out ''what 
business he had. 11 She went to the Enoura house and talked to the ac
cused in English. He vranted a 6irl and asked ti1e witness to tell l..r. 
and 1frs. Enour~ that he wanted to sleep with 1frs. Enoura. Mrs. Okazaki 
stated that "I endeavored to humor the soldier and I sang some children's 
songs and I told him children's stories" (R 368-373). 

The accused, at his ovm request and after he had been advised of 
his rights by the president of the court, elected to be sworn as a wit
ness in his behalf'. He stated that he entered the armed services of the 
United States on 16 September 1942 and had reenlisted on 19 January 
1946. He had served in Uew Guinea, the Philippines and Okinawa, and had 
been awarded the Good Conduct Hedal, Asiatic Pacific ribbon, 2 battle 
stars, American Theater and Occupation ribbons. On 26 July 1946 he had 
been sent to Japan and was assigned to the 1955th Engineers (Utility) 
but after a few.months he tried to get a transfer out of the outfit. 
The new "CO" told him to IIget the hell out of here. 11 At another time 
the comme..nding officer said, 11 The earliest transfer you will get will 
be back to the States or to the stockade or some place" (R 374). Action 
had been taken on 18 October 1947 to return him to the.United States. 
He vras in the Air Force Stockade -at Johnson i<,ield and on 22 October was 
transferred to Tachikawa (Fourth Replacement Depot). Accused stated 
that "I spent two nights there, which was on Thursday and Friday night, 
S:nd. Saturday morning I taken off. First I asked for a pass. 11 :Fridey 
was the 24th. The sergeant did not get him a pass so he got a Class A 
pass from another soldier. On Saturday morning, October 25th, he went 
to Zama and caught a train for Ebina, arriving there about 9 o'clock. 
~e got some whiskey and met a Japanese g,i.rl named 'l'amiko who spoke , 
English. Tamiko asked him to go with her to her home. They went to 
her home and got into bed for about 30 minutes. Three white soldiers 
oame to the house and talked to Tamiko. One of them came in and saw 
the bed clothing disarranged. He appeared to be angry and left. The 
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accused and Tamiko went out and got some more whiskey. He stayed a.t her 
house until some time in the afternoon. The accused stated that he and 
Tamiko took just one small drink each from the·second bottle of whiskey 
he purchased and they then went to the railroad station. They bought 
soni fruit on the way. At the station they met some white soldiers and 
ha gave them several drfnks from his bottle. They drank all the liquor 
except a.bout 11ti,o swallows. 11 la.miko wanted to leave Ytith one of the 
soldiers but the a.ocused decided that he would not go to Atsugi a.she 
had intended and told Tamiko to return with him to her house. He then 
told Tamiko that he wanted to spend the night with her. She agreed and 
requested payment in advance. -He paid her 500 yen. ,This occurred 
"around 5 o'cloof but he had pa.id her before they went to the station. 
They went to bed~aga.in and remained for about one and one-half hours. 
Later Priva.te :Ma.son came and .stated that he had been "going with this 
girl Tamiko for about eight months, so she left with him. 11 Accused 
stayed a.t the house a.nd talked with her sister. After Mas on left a 
Japanese boy came after Tamiko's clothes but the accused would not let 
him have them. Accused stated that "~gt Loney came in a.nd woke me up, 
told me that her sister wanted to go.to bed, to get up off the bed and 
go back to camp or someplace, and I got up and left. 11 He thought that 
this oacurred a.t "a.round 10 o'clock or 10:30, · something like _that." He 
got up, dressed, went-to the station and caught a train for Yokohama 
which he wa.s told wa.s "one stop11 away. It took about one hour to get 
to Yokohama. He wanted a. place to spend the rest of the night and talked 
to some Japanese persons including 11 the first glzy' who got on the stand" 
(Mr. Seki). After getting a. couple of glasses of water he went to another 
house, knocked on the door and said, "Konba.mva. 11 A man came to the door, 
then got his wife who took accused 11to a. girl that could understand English." 

·· He talked to this girl (.?umie Okazaki) and she told hini that the other _ 
woman wa.s married, "So I told her to tell the lady to go back and I tried 
to get to spend the night with her." She declined, saying, "This is the 
first time you met me, I couldn't do that, -not tonight." He went back 
to the house of "the man a.nd his wife and his sister and little baby" 
(Enoura. family) (R 373-383). It wa.s "around 3 o'clock or 3:30 in the 
morning. 11 In response to the question, 11'fhat would be the morning of 
Oct 26tht" the accused replied, 11Yes sir~' (R 384 ). The accused stated 
that he had not been in Ebina since leaving there on the night of 25 
October except ori some date in December when r.'Ajor Crosby took him to 
the town during the investigation. On Sunday night, 26 October 1947, he 

_had spent the night at several Japanese houses on the road to Hachioji. 
He did not remember the names of the people. At about 6 o'clock on 
Monday morning he arrived a.t Ha.chioji. The accused stated that he was 
absent without leave from the 11~5th until a.bout the 2nd or 3rd.

11 
Until 

Thursday he was in the Shinjuku area and he was "picked up" 1':onday morn
ing in the Takatsu area. The following questions and answers thereto 
are quoted from the recorda , 

11 Q. ·ifore you aware a.t the time you were picked up by the 
MP 1 s that you were being charged wi~h mur:er?_ 

11A. No, sir. 

19 

http:Konba.mva.11
http:bed~aga.in


. (220) 

11Q. Did you, Pvt Armistead, during the night of Oct 25 or 
during the morning of Oct 26 attaok any person or persons l'fith 
a hammer or any other instrument or weapon? 

11A. No, sir. 11 (R 387) 

The aocused was asked tci examine Proseoution :Exhibit 20-A and state 
whether he had seen the watch prior to- the trial. He stated that the 
exhibit was a watch he had purohased in January 1947 from a Japanese boy 
for' two packages of cigarettes. When he was arrested he was wearing a 
wrist watoh. :Ira-. Dent of the Criminal Investigation Division stated to 
him, 11 0ne of those girls down in Ebina says that's her watch, the watch 
belongs to her. 11 Acoused replied.a 

11 I says 'No', I says •a Japanese girl give me that watch. 
She worked at Yokota•. He says •can you prove it?•, anl I says 
•Yes, I oan•. He says 1 Hmv oan you prove it?•, and I says •You 
go to· Yokota and check with the 1ll>1s that give me the names'. 
I says 'You oan cheok. The slip show I had two watches, this 
and another•. He says 'Where's the other?', anl I says 'I sold 
it while I was A.W.O.L. '. He says •Can you take me to the place 
where you sold it?', a.n.d I says 1Yes t. The next. day I take him 
to the place. 

11 
~ And is that the woman who testified here that you brought 

the watch to her, that you sold it to? 
11A Yes. 11 (R 389) 

On cross-examination the accused stated that when he arrived in Ebina. 
on 25 October he was carrying a 11 bagtt containing some clothes-. The bag 
was _the same color as the field jacket which he was wearing (R 391). The 
witness testified shortly thereafter as follows a 

"Q What did you say the color of your package was? 
11

A I said the cloth is "the color of a field jacket. 
~Q Was the cloth wrapped in paper? 
11A. Yes, sir. 
"Q What color was the paper? 
11A )Tuite paper. 11 (R 392) 

·1iith respect to the watch (Pros Ex 20-A) the aocused stated that he 
was barr~ckst ?rderly and a boy working on the pipeline wanted to trade 
the watc.1 to him for a carton of cigarettes. He asserted that II I only 
ga~e ~m three packs•

11 
The accused identified the watch by the band 

which ne had purchased from a Japanese jevreler "at about 4 stops out of 
Sh~njukn called S!tlmo-Takaido. 11 He sold this watch in Puchu on Tuesday 
vrhile he was absent without leave. The accused asserted that he 11 left 11 

on ~aturda.y, was "gone" about eight days and was 11picked up" on 1Jonday 
(R v95). The accused stated that he was arrested by about twenty 
Japanese policemen 11 at the Talcatsu area. 11 The arrest was described by 
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the accused as follons a 

"A I walks up to the station that morning in a -- I was 
on my .w~ to the station. .I didn't get to the station. Three 
Japanese polices tried to arrest me. Ha walks up to me and he 
said solll3thing about the :MP 1s. He was speaking Japanese; I 
didn't understand him. He caught holt of my arm and I swung 
loose from him. And they went on a~. So I walks up to the 
station. I started to get on the train. I decided I wouldn't, 
and I just walked around in the little town. About an hour later, 
about 15 or 20 Japanese polices ganged me. 

"Q iTh.en you walked to the station, where were you going? 
~A Just walking around." (R· 397) 

On being questioned by the court the accused stated that he was con
fined in the Johnson :lield Stockade from 2 June to 23 October. Ha had 
appeared before a 11 369 board11 and was "going back to the States." The 
Criminal Investigation Division had placed him in a hospital after he 
was taken in custody. The accused stated that when he got to Ebina he 
procured some paper and wrapped his package of clothes "to keep the lil''s 

·from thinking I had some clothes, black market or something" (R 398). 
He had the watch (Pros Elc 20-A) in his pocket when he went to Ebina and 
the band on it had been purchased from a jeweler for 28 yen. Asked if the 
watch would run the accused replied. 

11A Pretty good. This watch was woun:l up tight when I left 
Zama on the 25th and this watch started to running--I discovered 
it started to running on Tuesday night when I was at this lady's 
house to testify that I sold it to her. 11 (R 406) 

On further cross-examination the accused was asked the follmving 
questio:i;u 

"Pvt Armistead, I now ask you if you have ever at aey time 
been convicted, before any court, of the crime of assault with 
a dangerous weapon?11 

The defense objected strenuously to the question. Argument was :made and 
authorities quoted to the court. The court overruled the objection and 
the accused stated, 11 1"or five and a half years I have been in the .Army 
and I have never been convicted of no kind of a crime. 11 The prosecution

11 11
repeated the orir:;ina.1 question and the accused replied, Civilian life ?
Tho prosecution stated, "Any time. 11 The accused replied, 11Yes, I have in 
civilian life been confined once for fighting 11 {!{ 413 ). The court ques
tioned the accused further with respect to the watch (Pros :C:X 20-A). lie 
asserted that 11the lady11 wanted to buy the v1atch he was wearin.:; on his 
arm but he did not desire to sell it because it had been e;iven to him by 
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a Japanese girl. He told her that he had one in his pocket that he might 
sell. Accused thereupon produced this watch (Pros Ex 20-A),which he had 

'purchased for three packages of cigarettes, and sold it to her for 300 
yen. Cigarettes were worth 100 yen per _package. He stated, "I wanted to 
get the same thing I had given-for it. 11 This was on Tuesday about the 
i8th of October and he had spent about .two hours in the vrnman's house. 
The watch had been in his possession continuously from January to October 
1947. Re did not know the name of it but it was a Svdss make. The ac
cused stated that he spent- two or three hours at the Enoura house and 
had l!:!.ss Okazaki sing a "couple of songs." He WB.f! trying to get her to 
spend the night with him. He. first offered her 500 yen and ''went up to 
3000 before I lert. 11 He. showed her a pass but told her that.it was not 
his pass (R 415-422). The court questioned the accused in detail con
cerning the various places he had visited during the period 25 October 
and 3 November and there was received in evidence as Defense Exhibit B 
a map of 

0 

the Tokyo~Yokohama area (R 424). _ 

Sergeant Cornelius B. Cochran, 710 11P Compa.ey, stated that in . 
December 1947, before Christmas, he and three other soldiers, includine 
the accused, were placed in a. line before "Mrs. Yamamoto" at a hospital, 
and that 11 in selecting the person Mrs. Ywnamoto thought was the accused, 
she selected me" (R 426). 

Private First Class Willie E. Sl).annon, Detachment B, Tokyo Quarter
master Depot, testified that on 24 February he was at the home of 11 :Mrs. 
Haneishi" and that the following occurrech 11 w"iell, we walked in the 
house there and she was asked was I the accused. I believe she said 
yes I was" ( R 427). He went to two other Japanese hor.1es where the ladies 
pointed him out as the accused, but these la.dies other than Mrs. Haneishi 
did not appear in court. In response to questions by the court Private 
Shannon stated that the defense counsel (Mr. Roberts) took him to the 
home of lrrs. Haneishi on the occasion in question and that no other -
negro soldier was present (R 428). 

. Ur. lJa.sao Yamamoto, Nugata Prefecture, lfi.nami Kambara-gun, Mitsuke-cho, 
Nika, testified that from June 1946 until October 1947 he worked in a jew
elry _shop near Shimo-Takaido Station and that at about 1900 hours on an 
evening_ in iebruary or JJa.rch 1947 the accused brought a No. 8 lady's round 
watc~ with a woman's narrow bracelet to his shop for repair. The glass 
wa~ ~roken and there was something wrong with the hands. He was of the 
opim.on .that Prosecution l!:xhibit 20-A was the v.-atch to which he referred. 
He could not say_definitely that the band appearing on Prosecution Exhibit 
A was the same band that was on the .watch v1hen he repaired it. It was 
horiev~: the same type of stainless steel band of post-war manufacture 
and wnich cost a.bout 20 yen at that time. The price 11now11 was about 80 
or lOO yen (R 435). Ur. Misio Ishio, A Tokyo ''watch ma.n11 stated that in 
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i'ebruary or 1arch 1947 the accused visited his shop two or three times 
and purchased a watch band similar to that appearing on Prosecution 
Exhibit 20-A. The accused had also bought a leather band, at which time 
he had a lady's watch with him and the witness was sure that he had ap
plied the leather band to that watch (R 437). On cross-examination the 
witness stated ·t:;hat he had a recollection of selling the accused a watch 
band 11but as it was some time ago and as I am not too bright, I cannot 
recall it too well. 11 He did not know the name of the 'Wholesaler from 
whom he procured the bands - but he stated that he had reason to believe 
that the band was black. It was large enough to reach around the inter
preter's wrist but the witness did not apply the band to the accused's 
wrist, he merely applied it to the watch. Upon being asked if he remem
bered the old band that was on the watch Ur. Ishi stated, 11 I do not remem
ber seeing the watch at that time so I do not know anything about it11 

(R 441). 

Defense counsel stated to the court that he desired to produce evi
dence through his monitor, Mr. Zeger, that the witness, Takehisa Yamamoto, 
had, prior to trial, made a statement to Zeger which was inconsistent 
with c~rtain testimony Takehisa had given. The 'prosecution objected, but 
the court overruled the objection d.th the qualification that ·defense 
counsel lay the proper foundation for such evidence as set out in the 
lanual for Courts-llirtial. Counsel thereupon read from the testimony of 
Takehisa appearing on pag;e 181 of the record as follawsa 

"Q. Do you remember telling him that the interpreter told 
you to pick out No. 2 at the gate T 

11A. I did not. (He only asked me what number did I pick out 
and I~told him I picked out No. 2). 

Mr. Steve Zeger was S\vorn and stated that he was an interpreter for the 
occupation and was working for Mr. Roberts, lawyer for the war crime trials. 
He had talked to the boy, Takehisa Yamamoto, on "the 25th, it was a Thursda.y. 11 

He described the conversation as follows a 

11 Q now, can you tell us, without referring to the memorandum, 
just what the conversation was that you had with the boy? 

11A I asked him a few questions first ·not concerning- the incident, 
just a talk with him and later when I asked him where he had seen 
this soldier before, he told me that; a colored soldier was brought 
to him when he was still in bed at the Sagamihara Hospital. That 
the soldier was accompanied by a colored man, civilian in a blue 
suit and that there were 11.P. 1s there .and that one of them had 
told him that this was the man that was arrested. 

11Q Nmv,· did you ask him 'Something about what happened at the 
gate when the accused was identified by him? 

"A Yes, he told me that he was shown several colored soldiers 
at the gate of the hospital and that an interpreter had told him 

~ 
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No. 2 would be the one to point out. I asked him who had told 
that to the interpreter and he said, 'I don't know who told the 
interpreter that, the interpreter told me that.• 

"DEFa No further questions. 
~LMa Cross examination? 

CROSS EXAl,:INATION 
"Questions by prosecution& 
"Q Mr. Zeger, did you ask him or tell him that somebody told 

him No 2 was the one to pick out? 
nA I asked him. 11 (R 446) · 

In response to a question by the court~. Zeger stated that he was 
not a member of the occupation forces. 

5. Rebuttal 

Fumie Okazaki, previously a witness for the defense, was called by 
the prosecution in rebuttal. She stated that she was a teacher in the 
.American school and was off duty on Saturdays and Sundays. She recalled 
that she had taught school on the day immediately before and following 
the accused's visit to her house. On cross-exaLlination by the defense, 
she asserted that "that day was Thursday. 11 She went to school the follow
ing day, which was.Friday and while at school 11rs. Enoura took some eggs 
to her mother and thanked her (R 450-51). fJith respect to her prior 
testimony the witness testified as follows a 

"Q ·~ couldn't you remember it the last time you were 
on the stand? 

nA That, was because the defense attorney told me that 
they knew what. he did on Wednesday, Thursday and ?riday and 
told me that I uid nob co to school the next day~ and he also 
told me that I was probably mistaken. And then there's another 
point. 

"LM: Continue. 
~The witness continued, in Japanese.
11 1.Jia Can we have that much, please? 
~A (Continuing) And then last week, as we had some question 

in our mind, we asked this defense counsel up to when this colored 
soldier was in jail, and we were told that he was in there until 
the 24th. 

11 Liiia Does the witness desire to make acy further clarif'ication? 
I didn't mean to stop her on this why question. Does she have any
thing further to say in .answer to that question?

0
A (Continuing) At first I was told by the defense counsel 

that they knew the whereabouts of this colored soldier on Wednesday, 
Thursday and Friday, and then later we were told that this colored 
soldier was in jail until the 24th, and after that it occurred to 
me that it was a Thursday on which he came. 
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"Q ·,foren't you told that the colored soldier vras in jail 
until .the 23rd and did not leave Zam.a. until the morning of the 
25th? 

!IA Uo, I was not told that. I was told by this interpreter 
here that he was in jail until the 24th. tt (R 453-454) 

The Yritness pointed out the accused as 11that person" she saw in the Enoura 
home on the night in question (R 456). 

Hr. Toshia Enoura, who had testified for the defense, was also re
called by the prosecution in rebuttal. He was asked to tell the court 
the date the accused was in his home. The defense objected but the ob
jection was overruled. 1-.fr. Enoura stated, "It was the evening of the 
23rd. 11 He remembered, nBecause it was the day before my day off. 1t The 
24th was "~riday. 11 The.witness stated tnat in his previous testimony 
he had made a mistake as to his day off. On cross:..examination the wit
ness stated, "It is not that I think: I know it was the 23rd, n and again, 
u-,n1at I said previous to now was a mistake.u Iiir'. Enoura stated that he 
bad talked to the prosecution subsequent to his prior testimony but that 
he had no fear (R 456-459). 

Hr. Cleo Fukushima, interpreter for the Yokohama Criminal Investiga
tion Division, testified that prior to trial he, Mr. Dent and Detective 
Nishyima took four negro soldiers, one of which was the a~cused, to the 
hospital for identification purposes. 1.fr. Dent gave ea.ch of the soldiers 
a number from one to four and lined tliem up near a driveway. He then 
caused the boy, Takehisa Yamamoto, and Hrs. Ha.neishi to pass separately 
in view of the soldiers and return to.the jeep where he was sitting and 
"tell me the ntnnber. 11 On cross-examination the witness stated that he 
was the only interpreMr present (R 460-463). Mrs. Aki Haneishi was re
called to the stand/testified that sometime in February some American 
in civilian clothes brought a colored soldier to her home. Private.First 
Class W1llie Shannon was brought into the court room and she stated that 
he was the colored soldier to whom she referred. She stated that she did 
not identify him as the colored. soldier who was in her home on the even
ing of the 25th or the early morning of the 26th of October 1947. She 
stated further that she had never positively identified any colored soldier 
as being the person in question (R 464-467). By agreement of the parties 
there.was received in evidence as Prosecution Exhibit 22 a certified ex
tract copy of the morning report of Headquarters and Headquarters Detach
ment,. 14th Replacement Battalion, 4th Replacement Depot, with entries as 
follo.vs a 

1126 Oct 47 
Armstead Stratman RA 34413881 Pvt ws 383 

Dy to .AWOL 0600 Hrs -
/s/ MYRON P HOFFMAN 

1st Lt CE 
31 Oct 47 

COlIBECTIOHa (26 Oct 47) 
Armstead Stratman RA 34413881 Pvt 1IOS 383 
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SBOUID BBa 
Armistee.4 Stra.tman RA 34413881 Pvt 11'.)S 383 

/s/MYRON P HOFFMAN 
1st Lt CE,· 

· 3 Nov 47 
Armistead stratman RA. 34413881 Pvt ms 383 

AWOL to Cont in hands or cm Yokohama Ja.pan 0700 Hrs 

/s/ MYRON P BOFFMUl 
1st Lt cE8 . 

Mrs. Ha.runo Komat~u testified that. she lived in 11Eb1na. 11 She iden
tified th~ a.ccused in the oourt · room am s·ta.ted that ·be ca.me~to her •store• .. 
a.t about 0930 hours on 25 Ootober and purchased some Sake.· He stayed until 
a.bout 1130 hours when she .uhad Te.mi-chan take him out. 11 At about •1 o'clock 
that nigb:ti• the accused a.ppeared a.t -the wiJJdcnr of the room where tbe wit
ness was· sleeping aild a.sked if Tami-chan "was here. 11 She turned on the 
light' to show him tha.t the girl waa not i:o. the room.and h~ left. ~ 
did not see him aiw more. On cross-exe:nunation Mrs. Komatsu stated that 
she was •quite old• aild did not remember telling defense coUDSel tha.t she 
was not sure "wha.t~time it was.• She remembered that the .festiva.l occurred 
on 25 Oct~ber.. Her children had attended the .festival but she remained at 
home. When the soldier returned to her house, her children ha.d returned 
and ,.-ere ade,p. She "ila.nced up a.t the clock. and it seemed to- me tha.t 
it was a little after l · (R 47D-477). · · . · 

No further evidence was presented and after both sides ha.d rested 
counsel ma.de extensive closing arguments (R 478-514). 

6. · Discussion 

a • .Admissibility of certain evidence 

Counsel £or the accus_ed objected vigorously to the admi.ssion in evi
dence or the skull caps or orania.l bones of the Japanese girl Haru 
Fujisawa (Pros Ex l-C), the man. Kenji Haneishi (Pros Ex 2-D): the boy, 
Yasuhiko Haneishi (Pros Ex 3-D) and the girl.,· .Ma.ea.a Yamamoto (Pros Elt 
4-A). ~twas contended tha.t the exhibition or these portions of the dead 
bodies in court had a tendency to inflame the members thereof aIJd was. 

· otherwise illegal aild p~ejudicial to the accused's rights. But in oases 
of this type, it is the general rule of law tha.t parts of the deceased., 
such a.s the skull or jaw. bone., may be admitted in evidence to illustrate 
the nature of the wound received., to identify the assail~ or the ·instru• 

.ment used., or to illustrate a.rJiY other material issue of which such evi
dell?e is capable (Wharton's Criminal Evidence., 11th Ed • ., Vol 2., p 1289; 

· Abshire v. ~., 21~ % 734, 286 SW 1049J Thrawley v. ~., 153 Ind.. 
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375, 55 NE 95). Bach skull was properly identified and it was shown 
by the coroner and surgeon that in each case it truly portrayed the 
wound causing death. These portions of the bodies of the deceased were 
of the highest probative value as being illustrative of what they were 
offered to prove, viz., the nature of thew ounds inflicted, the type of 
instrument used, and the probability, considering all the evidence, 
that the same instrument inflicted the injury to the skull of each of 
the victims, and that it was wielded_ by one and the same person. We are 
therefore of the opinion that such evidence was vitally material to the 
case and that no error resulted in their admission for the purposes shown. 
The same principles of law apply with equal force to the defense objec
tion to the ad.mission in evidence of the photographs portraying the 
bodies of the victims as they were found on the mats in their homes. 

Objection was made to the admission of Prosecution Exhibits 8, 9, 
and 10, being respectively the wooden hoe handle, clrov hammer, and pieces 
of cloth which bound the hammer and extension handle together. It was con
tended that the proof failed to show that these exhibits constituted the 
weapon "used by a certain colored soldier" to perpetrate the alleged 
crimes. But'the question raised by counsel was one of fact for the 
determj,nation of the oourt upon the evidence presented and it appears 
most conclusively that the prosecution laid the proper foundation for 
the introduction of these exhibits in evidence. The testimony of' both 
the lay and expert witnesses tended to show most decisively that the 
instrument used in causing the deaths of the four persons and the in
juries to the three victims who lived, was a hammer similar to that 
found in the Yamamoto well which.was received in evidence. 

While accused was on the stand as a witness in his own behalf the prosecu
tion elicited from him an admission that in oivilian life he had been con
victed of an offense in the same category as an assault with a dangerous 
weapon. Counsel for acoused oontended that this matter was beyond the 
scope of proper cross-examination and highly improper. But an accused 
person who takes the stand as a witness becomes subject to cross-examina-
tion like aey other witness, subject only to the requirement that such 
cross-examination be limited to questions of credibility and matters 
having a bearing upon the offense or offenses about which he has testi-
fied. Accused's acknowledgment, therefore, that he had previously been 
convicted of the crime of assault with a dangerous. weapon was admissible 
as affectin; his credibility as a witness. Having a~tted the fact, no 
further proof was necessary (1£:iA, 1928, pars 121,!:_, p 127; 124b, P 133; 
C1i 235380, :aane, 21 BR 385). 

'£he action of the court in requiring the prosecution, after it had 
closed, to reopen its case and introduce further proof' Hith regard to 
the identity and ownership of the watch (Pros l!;x ~0-A), was pe~ssible 
and within the limits oi' the court's sound discretion. 'i'he motJ.on for a 
mistrial in this rei;o.rd was properly overruled (1,:CK, 1~28, par 71~). 
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b. Evidence relating to the respective charges and specifications 

Specification l of Charge I and Specification 4 of Charge II allege 
respecti"llElly the murder of H.aru 1::1jisawa and ~h~_larceey ~r a watch! the 
property of her sister, llitsu FuJisawa. The ~~Jisawa fa.mJ.ly lived in 
the tawn of Ebina, Japan. Numerous witnesses saw the aooused in this 
town at various times during the day and night of 25 October 1947. The 
accused admitted that on the date in question he was in Ebina from about 
0930 to about 2230 hours, at which time the harlot, Tomiko Akaiki, · 
succeeded in getting him to leave her house. His threats and vicious 
:manner toward her caused her to fear for her life and to summon aid. 
Be was carryinG a package with a white covering. 1Jitsu Fujisav1a positively 
identified him as being the colored soldier who at about 0230 hours on the 
night of 25 October entered hor bedroom where she,.her sister Haru, and 
other members of her family were sleeping. He was carrying a weapon 
similar to a hannner. She fled from the room as he a·l;tempted to get in 
bed with her sister rlaru. Haru's mother, sleeping nearby, heard_Haru 
cry for help. llitsu returned to her room, found her watch to be missing 
and Haru to be bleeding from a wound on the head YThich the evidence showed 
could have been the result of a blow with a ha.'ll!ller. Miyoko Niwa, a neighbor 
of the Fujisawa family, saw Haru at her home shortly after the injury and 

· observed the blood flowing from her head. Some 15 minutes thereafter the 
accused, whom she positively identified, appeared at her (Hiyoko's) house 
carrying a 11whitish11 package and with one hand concealed in his jacket 
pocket. The death of Haru on the same day, as a result of a blow to her 
head v;ith an instrument similar to a hammer, was adequately proven. The 
watch, identified by 11:i.tsu as her property, and which was foWld to be 
missing, was shown to have been sold by the accused to Kikue Ha.mao durine; 
the latter part of October or the first of November. The accused admitted 
that on 28 October he sold Mrs. Ha.mao a watch but claimed that the watch 
he sold her was one he had purchased from a Japanese boy for two (sub
sequently three) packages of cigarettes nearly a year prior to the sale 
to Mrs. Ha.mac. It is significant that after the accused was taken into 
custody and Agent Dent had told him that a girl in Ebina claimed 11that 's 
her watch" (referring to one the accused had on his arm), the aocused, 
ih deeying that the watch on his arm and another he had owned, belonged 

· to the girl in Ebina, led Dent to the home of Mrs. Haroao where Dent pro
cured the watch which belonged ~o 1'!iss Fujisawa (Pros Ex 20-A). 

Specifications 2 and 3 of Char e I and S ecification 3 of Char e II 
allege the murder of Kenji Ha.neishi, the murder of Ya.suhiko Haneishi son 
of_Kenji) ~ the assault with intent to do bodily harm upon Aki Haneishi 

· (wife of KenJi). The death of Kenji and Yasuhiko Ha.neishi as a result 
· of violent i,njuries to the skull of each on the night of 25-26 Ootober 
1948 was conc~usively proven. The members or the Ha.neishi family, except 
the son Yasuhiko; were sleeping in one room when at about 0400 hours on the 
morning of 26 October 1947 a colored soldier was observed by Aki to be 
kneeling near her and using expressiona suggestive or sexual relations. 
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Near her head she noticed a .hammer which she tried to dispose of by hiding 
it under her pillow. She was frightened· and noticed that blood was flow
ing from the head of her husband, Kenji, an:l her aon, Ya.auhiko. Something 
happened to her and she had no reoollection therea.t'ter. Medical testim:oey 
showed that she ha.d been brought to the hospital on 26 October 1948 and 
that she was in a comatose state.She had injuries about 'the face and the 
rear of her left .ear which were probably caused by a blunt instrument 
such as a claw hammer.. Aki could not positively identify aey person as 
being the assailant to whom she referred but she was sure .that such person 
was a colored soldier. Both she and her son, Tatsuo, identified Prosecu
tion Exhibit 8 as being a discarded hoe handle and Prosecution Edrl.bit 
10 as being some rags or cloth fram·a kimono, ea.oh of which were personal 
property in her homa prior to 26 October 1948. 

Specification 4 of Charge I and Specifications 1 and 2 of Charge II. 
These specifications allege respectively the murder of the girl Me.se.e 
Yamamoto, assault with intent to do bodily harm upon the woman, Katsu 
Yamamoto, and upon the boy, Takehisa Yamamoto. The evidence showa that 
at about 0400 hours on the morning of 26 October 1947 a colored soldier, 
whom Takehisa Yamamoto positively identified as the accused, entered the 
bedroom of the Yamamoto home and made advances upon Mrs-. Katsu Yamamoto 
which the witnesses unierstood to be of a sexual nature. He was observed 
to be tying a wooden handle on what appeared to be a hammer. Ta.kehisa 
saw the accused strike his mother, Katsu, with the hammer. He hid under 
the bed covers but the accused removed the cover and struck at his head. 

· The boy shield~d his head with his hands and received serious' injuries to 
his head and broken bones in his left hand. Takehisa noticed that his 

·sister appeared to be dead or sleeping. He fled from the house. Shortly 
thereafter it was found that M:l.sae had suffered a blow to her skull ·whi'Oh 
caused her death within the period of not more tha.n three hours. Mrs. 
Katsu Yamamoto could not more positively identify the accused as her 
assailant than to sa:y that it appeared that she had seen him prior to 
the trial. However, the testimoey of her son is most convincing. · On 
the witness stand for almost two days, and subjected to the most thorough 
oross-examination, the boy. Takehisa positively asserted that the accused, 
wholll he pointed out among other oolored soldiers similarly dres~ed, was 
the person he sa:w tying the handle to the hammer and who struck him ·and 
his mother with the instrument. · Mrs. Yamamoto's inability to positively 
identify the accused could have resulted from her impaired peysical oon
dition inoluding·the near loss of her eyesight and memory. It will be 
recalled that the cloth which bound the hammer and the handle (describe~ 
a.s a hoe handle) were objects identified by Tatsuo Ha.neishi and other 
witnesses as be'longing in the Haneishi home. These objects, including 
the hammer, were .found on the day following the crimes in the well of 
the Yamamoto home. · 

o. Identity of the aocused 

In his olosing argument before the oourt counsel for the e.ccuaed 

29 



(230) 

contended that although the evidence disclosed the most brutal and vicious 
crimes, it did not show beyond a reasonable doubt that the accused was the 
culprit who co:mr.iitted them. Able counsel for the accused has orally argued 
this question before us and filed a brief which we have carefully con
sidered. Throughout the trial the defense attempted to cast doubt upon 
the identification of'the accused and introduced witnesses whose testimony 
in chief tended to establish an alibi. It is observed that those witnesses 
who were introduced by the defense for the purpose of showing that on the 
night of the alleged crimes the accused was at another place or other 
places, on rebuttal, completely repudiated their prior testimony respect
ing the time and day when they had seen the accused at their homes. These 
witnesses fltlly explained to the satisfaction of the court the reason they 
had testified erroneously on their original examination to the effect that 
they had seen the accused near their homes on the night of 25-26 October 
1947. Yfe agree with the. court that their testimoey in rebuttal completely 
negatived the alibi that their testimony in chief tended to establish. 
The "reasonable doubtn contemplated by the lm·, does not embrace fanciful 
or ingenious doubt or.conjecture but substantial, honest. conscientious 
doubt suggested by the material evidence, or lack of it, in the case. 
It is an honest, substantial· misgivinG• generated by insufficiency of 
proof. It is not a captious doubt. nor a doubt suggested by the ingenuity 
of counsel or court and W'.ri'larrantod by the testimony. The·rule is that 
the proof must be such as to exclude not every hypothesis or possibility 
of innocence but aey fair and rational hypothesis except that of guilt; 
what is required being not an absolute or mathematical but a moral cer
tainty (MCM, 1928, par 78a, pp 62,63). The accused admitted that he was 
absent without leave and in the village of Lbina until about 2330 hours 
on the night of these crimes. The testimony of Tar.ri.ko and the other 
Japanese vri tnesses Who saw him tends to indicate a vicious and lustful 
state of mind on his pa1;t. .i~t about 0100 hours accused appeared at the 
bedroom window of Ha.runo Komatsu and asked if Tarr.iko was there. Mitsu 
Fujisawa saw him in her room at about 0230 hours on the morning of 26 
October 194 7 • He had. a hammer and advanced upon her sister, Haru. A 
neighbor woman. Miyoko Niwa, savr tne accused in her home shortly there-
after. · 

The record shows that at about 0400 hours on the same night a colored 
soldier (not positively identified in court) appeared at the Haneishi home. 
The soldier struck Aki Haneishi on the head with an object similar to a 
hammer. Aki's husband. Kenji, and her son, Yasuhiko, each received blows 
to their heads with an instrument similar to a harnmer and from which in
juries they died on the same day. 'Shortly thereafter a colored soldier, 
positively identified as being the accused was seen in the Yamamoto home 
tying a shaft onto the handle of a hannner. • The rag used as a string and 
the wooden shaft were shown to have come from the Haneishi home. Ta.kehisa. 
Yamam~to saw the accused assault his mother, Katsu. with the hamner and 
was himself struck on the head by the aocused. All of the victims herein 
lived in close proximity to eaoh other in the_ village of Ebina. The 
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death-dealing injuries of the four victims described in the specifications 
to Charge I were shown to have been of a similar nature and probably caused 
by the same instrument. ~{e · conclude that the court 1s finding that all 
the injuries were caused by the s rune person ar.d by use of the same instru
ment, and that the assailant vras in each case the accused, is amply sus
tained by the evidence e.nd the reas enable inf'.erences to be drawn there
from. 

d. Other matters 

Other questions raised have been carefully considered. i"fo deem it 
unnecessary in this opinion to set forth in detail the legal require:cients 
sufficient to constitute murder, or assault with intent to commit bodily 
harm. The brutality of the unprovoked attacks as described by the evi
dence shov.s unmistakably that such vicious· conduct flov,ed from an evil 
heart without regard to social duty and that he was bent on mischief, 
whether that mischief was the ravishment of the Japanese women or the 
theft of their property, or both. The lew presumes malice from such cruel 
and deliberate acts manifesting an utter disregard for hur.ian life (Comm v. 
,iebster, 5 Cush. 296, 52 .A,T'/!. Dec 711; 40 C J S, Sec 44, p 905, · sec 79b, 
pp 943-944). -

It appears that the accused was provided with counsel, an experienced 
lawyer who aggressively defended his case. It is contended that the accused 
requested counsel in November 1947 shortly after he was taken in custody 
for investigation, but that none was provided him until January 1948. The 
record shows that charges were preferred on 4 December 1947, that the inves
tigation was completed on 20 December, special defense counsel was provided 
sometime in January 1948, and trial was commenced on 7 February and com
pleted on 15 April 1948. Counsel argues that from November 1947 until 
someti:r:ie in January the accused did not have benefit of counsel and has 
been deprived of his rights to what is called 11 due process under the 14th 
Amendr:i.ent to the Constitution of the United States. 11 Without conceding 
or discussing the applicability of the 14th Amendment to trials by general 
court-martial it is recognized that the accused is entitled to a fair and 
impartial trial under the military law. It is our understanding of the 
law that, "to those in the military and naval service of the United States, 
cozr.pliance with the military law is due process 11 (Reaves v. Arnsworth, 
219 U S 296, 304; In re ,;irublewski, 71 Fed Supp 143.144, 166 Fed 243). 
The record shovrs that the defense was afforded every reasonable opportunity 
to prepare its case and no contention to the contrary was made at the trial. 
In our opinion the accused received a fair and impartial trial in con
forntl.ty with the law and was proven guilty of the charges and specifica
tions beyond any reasonable doubt.' 

No question as to the accused I s mental responsibility has been raised. 
However. due to the seriousness of the charges a boa.rd of medical officers 
was appointed to examine him prior to trial {l~Deo 1947). The board found 
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the accused to be so far free from mental defect, disease, or derangement 
as to be able, concerning the particular acts charged, both to distinguish 
right from wrong and to adhere to the right. The board also found that 
he was fully capable of participating in the conduct of his defense. 

7. The charge sheet shows that the accused is 32 years old, that 
he served in the Air Corps from 16 September 1942 to 18 January 1946, and 
enlisted in the Regular Arrey on 19 January 1946 for three years. On 16 
October 1947 a board of.officers recommended that he be discharged under 
the provisions of AR 615-368. 

8. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were connnitted during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sentence. Death or imprisonment for life is mandatory upon conviction of 
a. violation of Article of War 92. 

~~Judge Advocate 
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JAGK - CM 330963 1st Ind 

JAGO, Department of the Arny, Washington 25, D. C. t') 

TOa The Secretary of the Arlfr/ 

1. Herewith transmitted for the aotion of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Private Stratman Armistead (RA 34413881), Headquarters and Headquarters 
Detachment, 14th Replacement Battalion, Fourth Replacement Depot. 

2. . I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentenoe and to warrant confirmation of the sentence. I reooF.!Illend that 
the-sentence be confirmed and carried into execution under the direction 
of and at a time and place to be designated by the Commander in Chief, 
Far·East Corranand. 

s. Inclosed are a draft of a. letter for your signature transmitting 
the record of trial to the President for his action and a form of Executive 
action designed to carry into effect the reoommendationhereinabove ma.de, 
should it meet with approval. 

~.A--~-
3 Incls TP.:01IAS R. GREEN 

1. Record of trial 
2. Drft ltr sig s/A 

Jia.jor_q~nera.l 
The Judge Advocate General 

3. Form ex action 

( GCMO 193, 22 Nov. 1948). 
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DEPARTMENI' OF THE ARMY {235) 
In the Office of The Judge Advocate General 

Washington 25., D.C. 

JAGH CM 330993 31. August 1948 

UNITED STATES ) FIFTH AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) Johnson Air Force Base., APO 994,

First Lieutenant EL!&roRTH A. ) 6,10,13.,17 and 18 February 1948. 
RANGUETTE, AO 510931, 39th ) Dismis5al and total forfeitures. 
Troop Carrier Squadron, 317th ) 
Troop Carrier Group, APO 704. ) 

OPniION ot the BOARD OF REVI»V 
" HOTTElvSTEIN, WOIFE, and LYNCH, Judge Advocates 

l. The Board of Review has examined the recox-d of trial in the 
case 0£ the officer named above and submits this, its opinion, to The 
Jud~e Advocate Gener~l. 

2. The accused was tried upon the following Charge and Specifica
tions: 

CHAR.GE: Violation of the 96th Article of War. 

Specifications 1: In that 1st Lt Ellsworth A. Ranguette, 39th 
Troop Carrier Squadron, Tachikawa Air Base, did, at Hachioji, 
Japan., in conjW1ction with Technical Sergeant J~s E. Brown., 
13th Air Repair Squadron, 13th Air Depot, on or about 2 
January 1948, wrongfully c_1.nd unla.'ffully sell to Isamu Senuma.., 
a Japanese national., 42 bed sheets., each of the value of $1.J8, 
for a total value of about $57.96., said sheets having been 
issued for use in the military service of the United States. 

Specification 2: In that 1st Lt Ellsworth A. Ra.nguette., 39th 
Troop Carrier Squadron, Tachikawa Air Base., did., at Hachioji, 
Japan., on or about 2 January 1948., wrongfully enter an off
limits establishment., to wit: the Tachibana Tea House, in 
violt-:.tion of standing orders. 

Specification 3: In that 1st Lt Ellsworth A. Ra.neuette., 39th 
Troop Carrier Squadron., Tachikawa Air Base, did., at Hacbioji., 
Japan., on· or about 3 January 1948., wrongfully enter an of.f-lilllits 
establishment., to wit: the Tachibana Tea House., in violation 
of standing orders. 

He pleaded not guilty to., but was found guilty of the Charge and its 
specifications. No evidence of previous convictions was introduced. He 
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was sentenced to be dismissed the service and to forfeit all pay and 
allowances due or to become due. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of 
Har 48. 

3. The Board of Review adopts the statement of the evidence and 
the law conta:ined in the rP-view of the Fifth Air Force Judge Advocate, 
dated 11 l:Iay 1948, with the following additional comment pertaining to 
the law governinz the determination of the issues presented by the find
ings of guilty of Specification 1 of the Charge •. 

4. The evidence pertaining to Specification 1 of the Charge shows 
that on 2 January 1948, between 2000 and 2100 hours, at the Yamato Hotel, 
Hachioji, Japan, accused together with his co-accused, Technical Sergeant 
James E. Bro,m, non-commissioned officer in charge of supplies in the 
warehouse maintained by the 992nd Air l1ateriel Squadron, and who had 
his quarters in the warehouse, sold 42 sheets to Isa.mu Senuma, the 
proprietor of the hotel. Between 2230 and 2300 hours the same evening 
the hotel vras raided by the military police and 41 sheets were recovered. 
Although Senuma was not called upon to identify the 41 sheets seized by 
the military police as being sheets sold to him by accused it is a fair 
inference from the record of trial that they were. Forty of the seized 
sheets were entered in evidence•. Captain 1iilliam H. Saxton, Brown's 

. superior officer and officer in charge of the warehouse testified that · 
an inventory had shown a large shortage of sheets from the warehouse. 
He was unable to state, however, whether the shortage was a "paper" 
shortage or a physical shortage. There was evidence showing that one 
of the sheets seized by the military police upon examination by experts 
was fo~ to be manufactured by the Kanegafuchi Company. Sheets supplie~ 
to the warehouse in which accused Brown was employed were furnished by 
the Kanegafuchi Company. The evidence also tended to show that the total 
output of the Kanegafuchi Company was furnished to the occupation forces • 

. It would appear that based upon the testimony concerning one sheet, the 
court could determine by comparison that all the sheets in evidence were 
of the same.origin. The court could determine, therefore, that the sheets 
in e~dence w~re of a type and kind furnished for the military service. 

The defense in addition to offering evidence tending to show that 
the sheets were of other than Kanegafuchi manufacture attempted to set 
up an alibi. Two prosecution witnesses, Japanese females, testified 
that they were in accused's company in the town of Hachioji from 1900 
hours up to and including the time of the sale. The accused testified 
ti:iat at the time covered by the prosecution's witnesses, including the 
time of the sale, he was at the Tachikawa Airbase. · 

. Partial corroboration for this alibi was given up to 2000 hours and 
poss~bly to 2030 hours, by various patrons of the non-commissioned 
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Pf • I 1 ' t t' • l 1
"o•... icers c uo a ne air )ase. 1here was other evidence, however, that 

the tv.o accused ha.d been invited to the home of a Serceant Cu.rcoe for 
dinner and it ~·,as exr>ected that the;r would arrive betvreen 1800 and 2000 
hours. In fact they did not arrive until approximately 2300 hours. It 
must be concluded from the findinr;s of the court that the court dis
believed the alibi set up by the defense. 

It may thus be seen that the two accused at the time and place 
allesed sold 42 sheets whkh the evidence shov,s were of the typ!;l and kind 
furnished for the military service and toa supply of which the accused 
Brovm had access in the course of his official duties. Ti1e record also 
shows from the testimony of the accused Ranguette that he was at the 
warehouse on the day in q_uestion waiting for his co-accused Brown to 
flnish his day's work. Under the rule enunciated in Cl! 3071li7, Klingen
smith, 1st Ind., 60 BR 3'79, and CE 319591, Por3Ue, 68 BR 385,399., this 
evidence is sufficient to show that the property involved was property 
of the United States without shovring that such property was missinG from 
the govermnent installation involved. 

In this case., honever, the court in addition to the circwnstantial 
evidence which we find sufficient to sustain the finding of guilty of 
Specification 1 of the Charee had for its consideration other matter 
,,hich was probably more pursuasive of its result. ~·ls has been noted 
the court in findin::; accused 3uilty, of necessity, disbelieved the alibi 
vrhich the defense attempted to prove, otherwise the court would perforce 
have acquitted accused of the offense charged in this Specification. 

Reconstruction of the situation shows the following: Ji.ccused was 
charP-ed ·,,i th the ,,-ronP-ful sale of sheets issued in the military service. 
Ther~ are two possibl~ lines of defense as to the merits., either that 
the accused did not sell the sheets, or that they ,;ere not ::;overnment 
property and he had a ri::;ht to sell them. Under this situation the 
accused testified falsely, as the court must have believed, when he 
stated as a witness under oath that he did not sell the sheets. ?rom 
his false testimony the court would naturally infer that tl:e lie uas 
resorted to because the property involved was in fact E;OVernment property. 
Thus it has been stated: 

"It has always been understood -- the inference, :indeed, is 
one of the simplest in human experience -- that a party's fulse
hood or other fraud in the preparation and presentation of his 
cause., his fabrication or suppression of evidence by bribery or 
spoliat.i.on., and all similar conduct, is receivable against him 
as an indication of his consciousness that his case is a weak or 
unfounded one, and from that consciousness may be inferred the 
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fact itself of the cause's lack of truth and merit. ~ 
inference thus does not apply itself necessarily to any specific 
fact in the cause, but -0perates, indefinitely though strongly, 
against the whole mass of alleged facts constituti his cause." 

Vo 1, Section 27 , \Tigmore on Evidence, Second Edition Under
scoring supplied) 

This rule has been applied to cases where the falsity of accused's 
testimony must be concluded .from conflict between his testimony and the 
testimony offered or circumstances shovm by the prosecution (Lindsey v. 
United States, 264 F 94-96; ~ v. United States, 94 F 2d 1,4) 

The Shama case presents·a striking parallel to the instant case 
in the principles involved. Accused was charged with a violation of 
the White Slave tct. The evidence showed that accused was a hotel 
proprietor· in Sioux City, Iowa, and that in connection therewith !'le ran 
two beer parlors in which girl entertainers were employed. In a conversa
tion with one Coots, a c·arni val worker, accused mentioned that he needed 
more entertainers. Coots suggested a girl in Kansas. Accused had his 
bartender write the girl, and followed up the letter b<J having Coots 
wire the girl, accused paying for the wire. Upon receipt of a wire from. 
her stating that she would come, accused had railroad transportation fur
.nished her. Upon her arrival the terms of her employment were agreed 
upon. The woman was to work as a prostitute. On this evidence the 
defense contended that there was no evidence that accused's purpose in 
having the woman come to Sioux City was to have her engage in prostitution 
on her arrival. 

Accused took the stand in his own behalf and testified that Coots 
had sent for the woman to dance in the carnival and that he (accused) 
had loaned Coots the money for the ticket and had been repaid. Coots 
found· out that he did not need another dancer in the carnival and after 
the woman's arrival asked accused to give the woman a job. 

In connection With accused's testimoey the court commented as
follm1s: · _ 

"In the present case it is contended that there is a 
reas?nable explanation for the interstate journey other than 
the intent that the woman engage in prostitution in Sioux 
City•. Shama took the witness stand and testified that Coots 
had sent for the woman to come to Sioux City and dance in 
the carnival. Sharna had loaned Coots the money for the 
ticket, and had been repaid. Then Coots found that he did 
not need another dancer in his carnival and after the 

I • al > > woman s arnv , asked Shama to eive her a job. This testimoey 
is in direct conflict With the government's evidence, which, 
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on this appeal, as pointed out, must be taken in its most 
favorable aspect. The only hypothesis of innocence consistent 
with the 3overnment I s evidence is that Shama chano-ed his intent 
durin~ the time th.lt elapsed bet,reen the morning .;:;hen he procured 
the trans~Jortation an,J the following day v1hen the woman arrived. 
Such a cha:nee of purp~se may reasonably be inferred when the 
parties are traveling toeether; but here Shama in his testi
mony said nothin~ that would support such a theory in his case. 
There is no hypothesis of innocence .-rhich is consistent both 
~vith the government's evidence, taken in its most favorable 
aspect, and also ni th the story ,Thich 3hama declares to be 
true. In order tor.ave reached its verdict, the jury must 
have believed that ,Shama 1s story uas wholly false. If appellant 
fabricated his story, that is a further fact which is incon
sistent with innocence. i"lilson v. United States, 162 U.S. 613, 
621, 16 s.ct. 895, 40 L.Ed. 1090. 11 (Shama v. United States, supra) 

In Lindse;-r v. United Stc.tes, sur,ra, the court stated: 

"Falsification by the defendant also f;ave rise to a 
presumption of guilt to be weighed by the court. 11 (See also 
Seeman v. United States (96 Fed 732,733). 

The principle involved may also be invoked against the prosecution 
(United States. v. Graham, 102 F 2d 436,442,443). 

We conclude that from all the competent evidence of record, 
including the false testimony of accused, the findings of E;Uilty of the 
offense under consideration were waITanted. 

· 5. Records of the Department of' the Arnv show that the accused is 
a high school eraduate, 39 years of aee, married.and has one child. He 
was commissioned a second lieutenant (AUS) on 15 January 1943, entered 
upon active duty on 21 January 19L~3, and was promoted to first lieutenant 
on 13 October 191.:.3. In civilian life he was employed as a civilian pilot. 
He had no prior enlisted or commissioned service. He is authorized to 
wear the European and Mediterranean Campaign medal, the American Theater 
ribbon, the ',7orld Viar TI medal and Army of Cccupation ribbon. He served 
in the European Theater prior to his present tour in Japan. His efficiency 
ratings range between 11 Very Satisfactory«' and "Superior." 

6. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed durine the trial. ·The Board of Review 
is of the opinion that the record of trial is legally suffi~i~nt to support 
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the findinGs of guilty and the sentence and to warrant confirimtion . 
of the sentence. A sentence to dismissal and total forfeitures is 
authorized upon conviction of a violation of the 96th .Article of war. 

(Dissent) , Judge Advocate 

--.~~~~-=----'1-=4\µ~c..:....:..i____, Judge Advocate 
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DEPAR.THE1-IT OF THE Arlt:Y ( 241) 
In the Office of The Jud~e Advocate General 

'11ashinzton 25, D.C. 

S .SEP 1S4&JAGH Cr{ 330993 

UNITED STATES ) FIFTH AI:I. FOECE 
) 

v. ) Trial by G.C.1.I., convened at 
) Johnson Air Force Base, .':..PO 994,

First Lieutenant ELLS,;QRTH A. ) 6,10,13,17 and 18 February 19!+8. 
nAHGUETT:C:, AO 510931, 39th ) Dismissal and total forfeitures. 
Troop Carrier Squadron, 317th ) 
Troop Carrier Group, APO 704. ) 

DISSENYING OPDITON BY 
l':'OLFE, Judge Advocate 

I do ~ot concur-in the holding that the evidence is legally 
~ifficient to sustain the findin8S of 6"Uilty of Specification 1, Charse 
I. Under this Specification, the accused, First Lieutenant Ranguette, 
was char~ed m.th ,·..-ronefully selline 42 bed sheets which had been issued 
for use in the military service of the United States. The evidence for 
the prosecution was sufficient to establish that this accused actins in 
conjunction .vith the accused, Tech.riical Sergeant James 1!. Brown, did 
sell 42 sheets to Isamu Senuma at the time and place alleged. Both 
Lieutenant Raneuette and Sergeant Brovm denied making such sale. 

In order to establish the offense charged it was necessary for the 
prosecution to prove, in addition to actual sale of the sheets, that such 
property beloneed to the United States ancl that it was issued for use 
in the military service thereof, and that the act was wrongfully and 
knowingly done. Proof of issue for use in the military service is 
necessary to establish the corpus delicti (Par 150i, I,ICi',I 1928; CE 254940, 
Holden, 36 BR 1,3). Since no prosecution witness testified that either 
accused took the sheets from the possession of the United States or that 
the sheets were issued for use in the military service or ...-rere property 
of the United States, the prosecution had to rely upon circumstantial 
evidence to establish the ownership and taking of the propert;/• Con
viction by courts-martial may not be based on conjecture and if any part 
of the finding of guilty rests on an inference of fact, it is the duty 
of the Board of Review to detennine whether there is i~ the evidence a 
reasonable ha.sis for the inference. 

11The Board of Review, in scrutinizing proof and the bases 
of inferences does not weigh evidence or usurp the functions of 
courts and reviewing authorities in determining controverted 
questions of fact. In its capacity of an appellate body, it 
nmst, however,· in every case determine whether there is evidence 
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of record le~ally sufficient to support the findings of 
guilty (Kff 5CY2). If any part of the finding rests on. an 
inference of fact, it is the duty of the Board of Review 
to determine whether there is in the evidence a reasonable 
basis for the inference (Chl 150828, Robles; CM 150100,~; 
CH 150298, Johnson; Chl: 151502, Ga9e; CM 152797, ~;. CM ,., 
154854, ililson; CM 156o09, ~; CLI 206522, Y~ung; Ck 207.:;i91, 
Na.sh, et al.) The following has been quoted with approval, by 
the Board of Review (CM 197408, Mccrimon; CM 206522, Young; CM 
207591, Nash, et al.): 

,·;re must look alone to the evidence as we find it in 
the record, and applying to it the measure of the law, 
ascertain whether or not it fills that measure. It will 
not do to sustain convictions based upon suspicions or 
inadequate testi.~ony. rt·wou14 be a dangerous precedent 
to do so, and would render precarious the protection which 
the law seeks to thro.v around the lives and liberties of the 
citizens (Buntain v. State, 15 Tex. Appeals, 490) 1 (CM 
212505, Tipton)" (CM 223336, ~, 1 Bull JAG 159,162). 

"If inferences are relied upon to establish guilt, "they 
l'!Illst point to guilt so clearly that any other conclusion would 
be inconsistent therewith. This is true regardless of how 
suspicious the circumstances may be. 11 (Sec 883, p.1522, Vlharton' s 
Criminal ~'vidence, 11th Ed) 

lrifuen circumstantial evidence alone is relied upon, the 
facts and circumstances must form a complete chain, and point 
directly and uneITingly to the accused's guilt. In other words, 
they must be of a conclusive character. Mere suspicions, 
probabilities, or suppositions do not warrant a conviction. 
The circumstances !lUlst be sufficient to show euilt beyond a 
reasonable doubt. 11 (Sec 922, p.16o4, mia.rton's Criminal Evidence, 
11th Ed). 

Since neither accused confessed to the offense charged the rule appli
cable to circumstantial evidence is that stated in CM 20b963, Nunn, 
where accused was charged with wrongful disposition of gover~ 
property under Article of Tiar 84: 

DBefore a confession is admissible there must be established 
by other evidence of record proof of the corpus delicti, which, 
~ t~e instant ?ase, is proof that the property in question was 
~ssing unde~ ~ircumstances il"}dicating a probable wrongful disposi
tion. Such evidence of proof of corpus delicti need not be 
established beyond a reasonable doubt, but if it reasonably 
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tends to corroborate and fortify the truth of the confession 
it is deemed sufficient. In cases wherein a confession is 
not involved, horrever, proof of the corpus delicti must be 
established beyond a reasonable doubt.11 

The 571ilt of the accused must be established beyond a reasonable 
doubt. 

"In order to convict of an offense the court must be 
satisfied, beyond a reasonable doubt, that the accused is 
guilty thereof.--. 

11 The meaning of the rule is that the proof r.rust be such 
as to exclude not everJ hypothesis or possibility of innocence 
but any fair and rational hypothesis except that of guilt; 
TThat is required being not an absolute or mathematical but a 
moral certainty.-----. 

11 The rule as to reasonable doubt extends to every element 
·of the offense.---. 

11A reasonable doubt may arise from the insufficiency of 
circumstantial evidence, and such insufficiency- may be with 
respect either to the evidence of the circumstances themselves 
or to the strength of the inference from them. 11 (Par 78a, MCH 
1928) (Underscoring supplied) -

Usine the foregoing general principles of law as a guide, it will 
be necessary to examine all the evidence in this case in order to 
determ;ine if the prosecution has established its case with that degree, 
of certainty required by law. 

Prosecution Evidence 

The prosecution established that on the night of 2 January 1948 
between 2000 and 2100 hours (R 9,52) the two accused accompanied by two 
Japanese girls drove in a jeep to the Yamoto Hotel in Hachioji, Japan. 
They had three or four paper-wrapped string-tied bundles containing 42 
sheets (R 14,15). There was no testimony as to the number of sheets 
in each pac~age at the time. There was no testimony as to hmr these 
sheets came into possession of the two accused. The sheets were sold 
to Isa.mu Senuma, the proprietor of the hotel, for fifty four thousand 
six hundred yen, twenty thousand of which was paid in cash,·the balance 
to be paid on 7 January 1948. The accused and i:;irls then left the hotel. 

At about 2230 or 2300 hours on the same day the military police went 
to the Yamoto Hotel and searched the premises. They went to the hotel 
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because they had received information that government property was 
beine sold there (R 21). Among other items they found a batch of loose 
sheets (number not shown) not wrapped or tied, in a closet of one room 
and a batch of sheets in another room which were in a bundle covered 
with paper and tied with a piece of cord (R 18,23). There was a total 
of 41 sheets in both batches (R 19). Forty of these sheets were identified 
by the military police and :introduced into evidence as ~rosecution Exhibit 
1 (R 19). There was no identification of the sheets on the trial with 
reference to which room in the hotel the sheets introduced into evidence 
came from or which were from the wrapped batch or which were the loose 
.untied sheets. This fact is important in view of the indiscriminate 
selection of one of these sheets to serve as a basis of comparison with 
other sheets later in the trial. ·The record is silent as to whether 
these sheets had any markings on them identifying them as United States 
Army property, but from the remarks of counsel (R 86) it can be inferred 
no such markings appeared on the sheets. The sheets were not sent for
ward with the record of trial although physical examination would reveal 
the presence of markings. It was stipulated that the size of these 
sheets (Pros Ex 1) varied from 81½ to 84 inches in width (R 85). The 
paper wrapping of the one batch of sheets seized by the military police 
was identified by the military police and introduced as Prosecution Ex
hibit 2 (R 20) • Senuma did not identify this wrapping paper as the same 
as that which the sheets were wrapped but did testify that it was similar 
to the paper in which the sheets were wrapped when he purchased them (R 10). 

Neither Senuma. nor any other witness testified that the sheets 
seized at the hotel by the military police were the same sheets sold by 
the accused to Senuma.. While being questioned concerning the sale of 
the sheets Senuma did testify: 

"Q• Were the bundles of sheets tied with anything?
A. Yes, it was tied with a cord. 

Q. Is this cord similar to the cord with which the sheets 
were tied? 

A. I cannot tell you whether that is the sane or not because 
when he left the material, I didn't have much time to look 
at it because the :M.P. 1s from Tachikawa came right away and 
took it away. n (R 10) . . 

The question inquired only as to cord. It can be presumed the 
answer refe:-re~ only to cord. While it is possible it may have referred 
to sheets, 7t is also just as possible it referred to the cord only. Any 
doubt in this respect is a reasonable doubt and must be resolved in favor
of accused. 
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"The fi7;1dine of one fact inconsistent with the GUilt of the 
accused may be sufficient to create a 'reasonable doubt of his 
guilt. If the circumstances established are denendent one unon 
another, each must be consistent ozµ.y with the theory of guilt 
in order that a conviction may stand---. 

11A reasonable doubt must be. resolved in favor of the accused 
where a fact or circunstance is susceptible of two interpretations." 
(Sec 922, p.1610,1611, :Jharton 1 s Criminal Evidence, 11th Ed) 

If it could be assumed that the witness was vaguely referring to one 
of the four batches of sheets which he purchased from accused in wrapped 
bundles, it is obvious that such testimony did not refer to the unwrapped 
sheets which the military police subsequently seized in a separate room 
in the hotel. This becomes important in view of the attempt by the 
prosecution to establish the source of these sheets through testimony 
of experts by comparing one of them with ?rosecution F..xhibit 4A. In 
order to complete the chain of circumstantial evidence the prosecution 
must show that the sheets seized were properly identified as the same 
sheets sold to Senuma and that the sheets examined by subsequent expert 
witnesses were the same sheets that were sold to Senuma. 

Sergeant "'Jalsh, a prosecution witness, recalled by the defense 
testified: 

11 A. I brought the ormer of the hotel and the articles back to 
the Provost Marshal's Office at JA.MA.. 

Q. Did you hold an interrogation at that time? 
A. Yes, sir; I did. 

Q. Sergeant, at that time did the hotel owner state how he 
came in possession of those sheets? 

A. Yes, sir; he did. 

Q. ilha.t did he say at that time? 
A. He said two girls, Japanese eirls, and two .d.lnerican soldiers 

brought them to his hotel. 

Q. Two Americans? 
A. Yes, sir. 

~- Did he know the girls at that time? 
A. Ho, sir. 

Law i,~mber: 11r. Defense Counsei, it is the wish of this court to 
give ;you every latitude and lee,ray in conducting the defense 
~hase of this case, however.hearsay evidence and evidence of 
this nature is completely inadmissible. 
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Defense: If it pleases the court, there was an investieation, 
official investieation,. that went on here. The ~ergeant said 
he conducted this investigation and throueh that, the defense 
counsel wants to show how the identity of the two accused was 
established and I believe it is material to the issue as to 
the identity of who the accused were. 

Law liember: That is correct, althoueh there is a proper way of 
getting that evidence in and this clearly is hearsay. The 

· question is phrased in hearsay and askine for a hearsay answer. 11 

(R 103,109) 

It is to be noted that the above testimony does not name either · 
of the accused in this case as beine the persons who sold the sheets 
that were seized by the military police. The law member correctly held 
that the evidence was hearsay. As such it was not competent to establish 
guilt. Therefore, even though.elicited by defense, the above evidence 
being hearsay must be excluded in determining whether the sheets seized · 
were in fact the same sheets sold. 

Xhis witness was further cross-examined by defense counsel as 
follows: 

11 Q. Sereeant, you stated at the tillle you interrogated the hotel 
mmer he did not know the name of the accused; is that 
correct? 

A. Yes, sir; that is correct. 

Q. How did he identify either of the two accused? 
A. He was shown the accused and he identified them then. 

Q. Will you explain to the court just hmv· this identification 
took place? 

A. ·;1hen he identified Lieutenant Ranguette, he was sitting 
in a chair and we brought Senwna in and asked him if that 
was the man and he said, yes.· 

Q. Did you point to Lieutenant Ranguette at that time? 
A. Yes, sir. 

Q. Did he know i.!nroodiately that that was one of the Americans 
who did sell him the sheets? 

A. He didn't know until Lieutenant Rane;uette put his hat on. 

Q. How did he identify -- strike that. "ifas there a line-up 
·held when Lieutenant Raneuette was identified by this hotel
owner? 

A. No, sir. 
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Q. How did the hotel mmer identify the accused Brown? 
A. He identified him the same vray as Lieutenant Rangu.ette 

was identified. · 

'~. 17as there a line-up for Sergeant Brown? 
A. No, sir. 

Q. In your identification of Sergeant Brown, did you ask him 
if that was the man who sold you the sheets; is that correct? 

A. Yes, sir, or words to that effect. 

Q. And you pointed to Ser~eant Brown at that time; is that 
correct, Sergeant? 

A. Yes, sir." (R 109,110). 

It is to be noted that the above testimony deals only wi.th identification 
of the accused as the two persons who sold the sheets--not as to whether 
the sheets seized by the military police were the same sheets sold by 
accused. Wh~.le the above testimony as to extra-judicial identification 
was hearsay, it appears that the witness Senuma had previously identified 
the two accused in court as being the same persons who sold him sheets. 
Therefore the evidence was admissible (CM 291957, :villiams, 18 BR (ETO)
7,11). However, any testmony that Senuma told the military police 
that the sheets seized were the same sheets sold to him by accused would 
be hearsay and if admitted by the court it would be material prejudicial 
error, since the principal link in prosecution's case was proof' that the 
sheets seized vrere the same as those sold. The witness Senuma was 
present as a witness and could have testified concerning this matter. 
However, since the evidence was hearsay, it llIUSt be disregarded in 
determining the sufficiency of the evidence to sustain the findings of 
the court. 

In order to further prove the source of the sheets s,old by the 
accused the prosecution called as a .v'itness one Kitayama, manager of 
the sewing department of the Kanegafuchi Company who produced in court 
a sheet made by his company {Pros Ex 4-A) together with a piece of 
wrapping paper used by his company (Pros Ex 4-B). The sheet had a 1½ 
inch border sewed on it. He testified that the dimensions of single 
sheets made by his company were 72 by 108 inches before sewing (R 33). 
The court refused to act as an expert in comparing this sheet (Pros Ex 
4A) with the sheets introduced as Prosecution Exhibit 1 (R 33). 

The witness further testified that: 

11 Q. 11ho does your company make sheets for? 
A. For the General Headcparters and for the Government." (R 28) 

("Government" as used in this answer clearly refers to the 
Japanese eovernment.) 
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On cross-examination he testified: 

nq. -.There are your sheets transported? i1here are they sent? 
A. That I don 1 t know because that is another department". (R 35) 

nq. Then, are you definitely sure no other company makes sheets? 
A.. I don 1t know. 

Q. .A.re you in a position to know if all the sheets you make go 
to the ~rmed Forces? 

A. I am in position to know that all tpe sheets are going to the 
Occupational Forces. 

Q. You testified previously to the fact that all the sheets did 
go to the Armed ~orces. Do you know that all the sheets do 
reach the .Armed Forces? 

A. I heard that from the -- what do you call that -- the Trade 
Department. 

Q. Yfill you eive the answer to that again? 
A. That is out of my department so I cannot tell you that. 11 (R 35) 

"Q. I will rephrase that. Are you in a position to oe absolutely 
sure all the sheets your company manufactures reach the Armed 
Forces. 

A. I believe that the sheets are reachin£ the Armed Forces ~ecause 
there has beenm complai.~t or claim that the ·sheets are missin8 
from the Trade Department and, also, if there were any missing, 
they would notify me. 

Q. That is the only way then you do know· there is no sheets 
missine from the report from the Trade Commission; is that 
correct? 

A. The Trade Department in his company. 

Q. Trade Department? 
A• I don I t knovr of any other methods of checking whether they 

are reaching the Armed Forces or not. 

Q. He doesn't know then whether they are all reaching the 
Occupational Forces or not? 

A. By other methods. 

Q. That is the only method he knows they are reaching the Armed 
Forces? 

A • . That is the only method.II (R 36) 

8 

http:method.II


( 249) 

This -,,-itness further testified that he was ablt to identify sheets 
made by his company only by the sewing, st,archil'g and foldin:; (R 32, 
36,37). [.fue folds of his sheet (Pros~ 4A) did not appear to be the 
same as the 40 sheets introduced in evidence (R 36), but the sewine in 
the corner was similar (TI 37). The sheets of his company had 12 st:ik!hes 
to an inch (R 37)7. He did not know how other comnanies made sheets 
since he had not-seen any of them (R 37). • 

This witness thus established that the Kanegafuchi Company also 
nakes sheets for.General Headquarters and the Japanese government. This 
testimony was corroborated by the defense witness, William :u. Tyndall 
(R 116,117). The conclusion that all sheets sent to the Artled Forces 
(which Armed Forces-whether of the United States, England or ,'\.ustr-alia
not appearing) was based on hearsay reports from the trade department 
of his company. This is not evidence which can be considered in determini~ 
the sufficiency of the evidence to sustain the findings. 

"Hearsay is not evidence. B:r this rule is meant s:imply that 
a fact cannot be proved by showing that somebody stated that it 
was a fact." (Par 113, EC!I 1923) 

The failure of defense to object is immaterial. (CH 272197, Dezan, 46 
BR 269; Cl.: 25:_.940, Holden, 36 B:1 1,2; Ci.i 241.w.86, Gamble, 28 BP. 301,306; 
CU 1042 (fil'O), Golletie7"°3 BR (ETO 301). -

Since this witness testified sheets also went to the Japanese 
government even thoueh the sheet from the Kanesafuchi Company was 
identical with one of those found at·the Yamoto Hotel it does not 
follow that the Yamato Hotel sheet belonged to the United States. It 
could have been the property of the Japanese government. Identity of 
sheets did not raise an inference of title in the United States. 

Prosecution -;.-itness, Captain ·'.Iilliam H. Sa;~ton, testified that he 
nas the officer in char"e of deoondent housing furniture and supplies, 
includini sheets, at Ta~hikawa ~d that accused, Brovm, had been the 
senior non-commissioned officer in charee of these supplies in the ware
hot1se .-rhere these supplies were stored (R 40). 'i'he sheets were issued 
b;'.r the 8th Army to the Base J.ccountable Officer who in turn issued sheets 
to witness on Memorandum receipts (R 40). ,rnen accused first took over 
his duties no inventory was made of the property on hand but about 15 
JanuariJ 1948 an inventoriJ vras ma.de which he stated showed a shortage of 
1024 double sheets and a shortage of 135 single sheets (R 40,42). 

1:ith respect to the source of the sheets, he testified: 

II~. Is the Kaneeafuchi the only- company you get sheets from? 
A. To my knovtledge -- frankly I don't know. -;, *•" (R 40) 
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This witness further testified that: 

If,~. **,why did you take this inventory? 
I took this inventory immediately after Lieutenant DePalmaA. 

and Colonel Deering requested it be taken and I had planned 
on it anyhow when I found out what had happened and to my 
knowledge, it was the only one taken then or up to that time 
or since. 

g. Before you took over and when you did, was there a complete 
inventory taken? 

A. No. 
•* * * Q. Is there complete stock records? 

A. No, sir; they were incomplete. . The only stock records avail
able are those charged to me from Eighth Arnzy- and those by• the Base Accountable Office." (R 42,43)

• 
11,~. You have stated your records were not accurate, to your belief? 

A, Yes, sir. 

~. In other words, there is some question in your mind-concern
ine the number of sheets that are missine from the warehouse? 

A, Yes, sir." (R 45) 

11 ~. -i:- *· Can you definitely state ':rhether there has been an 
actual loss -- physical loss of sheets or if, in your 
opinion, ·e,here is merely a mix-up in the records? 

A. I feel there is a mix-up in the records. There ha.s always 
been a confusion there and I think other people vli.11 bear 
me out. * -~. 11 (R 45) 

11 Q. In answering the court's question, I want to make sure you 
understood. Do you mean the entire works on paper you believe 
is due to a paper mix-up, the loss, and it is not possible a, 
physical loss and not just a mix-up on paper? 

A. \;ell, the only ,,ay I can explain the shortage in the number 
of double sheets that qualifies some of the number, if I may 
say this, I feel· some double sheets have been issued as single 
sheets and the dependents have never brought it to ou.r attention 
and consequently are·using double sheets on single beds.· . 

Q. Is there any ,7ay you can actually tell whether it wasn't 
physical or it was? 

A. No. 11 (R 46) , 

11Q. You are charged with a shortage of over a thousand sheets, 
the doubles and singles. Is there any,·ray you can tell that.,. 

10 



(261) 

shortage is a result of a mix-up in your records? 
A. No, sir; there is no definite viay. l\lay I? I ran across 

some old reports of survey that had a few sheets on them. 
Now nhether there is more of these statements of collections 
for shortages is not known. There has been no turn-in sheets 
in the Base Accountability but I am now digging in old files 
to see. I am trying to get this backlog of papers and records 
straightened out and I am hoping to bring out some definite 
figure. 

Q. Do you have stock record cards for sheets? 
A. Not at present.a (R 47,48) 

The above testimony does not indicate how the inventory was made 
or how the witness,arrived at the conclusion that there was a shortage 
based on an inventory. If he had no stock record cards, took no in
ventory when he took over the stock, and did not have turn-in slips 
or reports of surveys it is obviously impossible to take a correct 
inventory. At the most his testimony was a guess. This witness himself 
was umvilling to state there was an actual shortage. Conclusions or 
opinions are not evidence. Testimony which is without foundation of 
substantial evidence upon which to base a conclusion of witness is 
incompetent (Sec 395 (23), Dig Ops JAG 1912-40; Sec 112b, MCM 1928, 
Opinion Evidence; CU 285682, Morgan, 10 BR (ET0) 341,344; CM 220886, 
17rir,ht,·13 BR 95,97), -- · 

11 The value of testimony given by a witness on direct 
. examination may be entirely nullified by his admissions on 
cross-examination and where a witness testified to certain 

· facts on direct examination, his denial, on cross-examination, 
of knowledee of such facts, operates as a withdrawal of his 
direct testimoey11 (Sec 700, p.619, Notes 44 and 45, 70 CJ) 

Even though·such evidence was introduced without objection by the 
defense it cannot support a finding of guilty (cM 318467, Johnson, 67 
BR 325,328, 6 Bull JAG 121). 

The evidence of this witness does not establish a shortage of 
government sheets and cannot be the basis of an inference that accused 
wrongfully had government sheets. As stated above, convictions by 
courts-martial may not be based on conjecture. If any part of a find
ing of guilty rests on an inference of fact, it is the duty of the 
Board of Review to determine whether there is in the evidence a reason
able basis for the inference. 

Prosecution witness, Captain. Ben H. Whitten, Q.1.C, Chief of the 
Procurement Section, Eighth J.rmy quartermaster (R 48) testified that 
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the Kanegafuchi Textile Company was the sole source of sheets for 
procurement demands for dependent housing for the J.rmy- (R 49) and that 
they furnished single sheets 72 by 108 and double sheets 84 by 108 (R 49). 
He further testified: 

"Q. In the case of double sheets, are they manufactured for 
anyone else other than dependents or dependent housing? 

A. To the ti)est of my know1e~e, no. 11 (R 49) 

The above testimony does not imply that all double sheets made by the 
textile mills immediately become the property of the Army. The source 
of title by the Army is further clarified by his testimony to the effect 
that the ·procedure for obtaining sheets for the .Arrrry was for the using 
agency to submit to Eighth-~ Quartermaster an estimate of its require
ments, which request was acted on by Eighth Army and then submitted to 
l!ilitary Government Headquarters which agency in turn published a 
procurement demand on the Japanese government (R 49). 

He further testified that the Japanese goverrunent supplied the 
material for the sheets and made an allocation of ravr materials to the 
factory when a demand was made on the Japanese government for sheets 
(:?. 50} This testimony was corroborated and· further clarified by the 
testimony of defense witness, Tyndall, of the Textile Division, ~conomic 
and Scientific Section, GH~, Supreme Commander of the Allied Forces, 
whose testimony will be discussed subsequently. · 

This ·;ritness further testified that the Kanegafuchi Textile Com-
pany Has not the only company in Japan. which made sheets similar in size 
to those purchased by the Army (R 49). This contradicts the testimony 
of prosecution ·;:itness, Hisao, in this respect. Therefore, even if this 
~·,i tness -rrere qualified to testify that all double sheets were manufactured 
for the -i.I'rn.Y, it does not follow as a correct inference that the Army 
e;ot all doubl"l sheets so manufactured, so as to raise an inference that 
any dou'ole size sheet nrust be the property of the Army. The undisputed 
testimony of defense witness, Tyndall, established that all sheets did 
not go to the lrmy, and the uncontradicted evidence set out in defense 
Exhibit :3 conclusively established that all sheets did not go to the 
Ari1y. However, this witness did not purport to testify as to a fact, 
even.if a possible inference can be raised in favor of the prosecution. 
Such beinJ the case, such testimony cannot be used as the basis of such 
inference. 

· ".ts a r;eneral rule, the tostimony of a witness must be 
limited to the facts of•.which he has personal knovrledee--. 11 

(Sec 944, p.1658, ':lharton's Criminal Evidence, 11th Ed) 

"...n affidavit of defense stating certain facts to be to 
the best of his knoi·rledr;e and belief of affiant does not mean 
affiant's personal knouledce. 11 (First Nat. Bank of Clarion v. 
Gre:::;2, 79 Pa (29 P • .2. S!!lith) 384,387) 
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The prosecution in a further attempt to establish the source of 
the sheets found at the Yamoto Hotel called as an expert witness, Kikuchi 
Hisao, an employee of the Nisshimbo Company who, after testifying that 
the Nisshimbo Company made raw cotton into thread and then wove the thread 
into cloth and that all such cloth was then sent to the Kanegafuchi Com
pany where it was made into sheets (R 70, 72), testified: · 

11 q. :Mr. Kikuchi, for whom is the material made by your company? 
A. By the order -- we bad an order to make those by the GHQ. 

Q. Did you make the cloth of those sheets for anyone else 
besides the Armed Forces? 

A. No. 11 (R 73) 

"Prosecution: This man has worked up to., the managership in 
the Weaving Department of the Nisshimbo Company. The 
Nisshimbo Company is that company that gives all their 
material to the Kanega Company which is the one making 
sheets. * *·" (R 72) 

The above testimony does not indicate that sheets made by the 
Nissh:i.mbo Company became the property of the United States. The fact 
that the sheets were made subject to order by General Headquarters, does 
not support an inference that General Headquarters released all such 
sheets to the United States Army. As stated above, the uncontradicted 
testimony shows othernise. However, the testimony of this witness is 
not clear, in itself, as to where the sheets went after they left his 
factory. It is impossible to reconcile the testimony of this ,ritness 
first that the cloth was made for the Kanegafuchi Company, and next 
that it was ma.de for General Headquarters and finaJ.ly that it was made 
for the Armed Forces (TI'hat Armed Forces-whether American, British or 
Australian--not being indicated). The witness is apparently testifying 
from hearsay when he.says that the sheets went to General Headquarters 
an.d also to the Armed Forces. It is probable that the witness by 
referring to General Headquarters meant General Headquarters, Supreme 
Commander for the Allied Powers, which :i.s a joint allied command. 
Property subject to disposition orders by General Headquarters did not 
become property of the United States but could be released by General 
Headquarters for civilian or military use. Such military use could 
include any of the Allied Forces. That such was actually the case, 
is demonstrated by Defense Eichibit B, paragraphs 3, 4 and 6 where orders 
for sheets for Eiehth Army were terminated and the property was released 
in pa.rt for Japanese consumption. 

The prosecution further sought to prove by this witness, as an 
expert, that the sheets seized at the hotel were identical with the 
sheets made by the Nisshimbo Company. The witness testified that he 
could tell sheets ma.de by the Nisshimbo Company from sheets made by 
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other companies by a count of the warp and woof, by the size of the 
thread, and by the width of the completed sheet (R 71,72,74). He 
stated that bleached sheets of his company had 64 threads per inch in 
the warp (vertical line) and 53 threads per inch in the woof. 17itness 
examined one of the sheets from Prosecution Exhibit 1 (one of sheets 
found in the Yamoto Hotel) and stated that it was made by his company. 
The sheet was 84 inches wide (R 78). Five factors were used by the 
witness in arriving at his conclusion, to wit, length and breadth of 
sheet, size of thread, andrumber of threads in the v,arp and woof. He 
found 53 threads per inch in the woof and 64 threads per inch in the 
warp. The size of the thread was the same as used by his company. 
This witness further testified that ten other companies made thread and 
weaved cloth in Japan: 

nr~. Is it possible any one of these other ten companies could 
ueave the same number of threads in the woof and in the .warp 
that your company has? 

A. Yes, they can. That is the same number. 

* * * Q. lir. Kikuchi, you stated before that you could tell sheets 
made by your company from those of any other company. -~ * 
How can you make that statement if other companies have the 
same amount of threads in the woof and the vrarp? 

A. Vlell, the reason I can tell the difference, is other com
panies make - put in the same number of threads per inch. 
I can tell by the material of nzy- company because there is no 
other company that can make cloth of this vtidth.n (R 77) 

!t is thus apparent that the only real basis of identification was in the 
width of the sheet. Hisao further testified: 

"Q. Is it possible that other companies make the same sheeting
that you do? 

A. They don't make the same kind of sheets because the other 
companies havn't the machinery to make the ninety-one inch 
sheet like we·have. 11 (R 72) 

You have stated that there were ten plants making thread and 
that they were also engaged in weaving; is that correct?

A. Yes. , · 

Q. How many of these ten companies have looms that are capable 
of turning out material that is ***Eighty-four inches in
width? 

A~ The Kanegafuchi has. 

Q • Do aey- of the other companies have? 
A. No. 
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Q. Hovf many of these ten companies have looms capable of turn
ing out cloth that is seventy-two inches in width? 

.A. Seventy-trro inches? The Kanega is about the only one. About 
the others, I don't knovr. 11 (R 79,80) 

There was no prosecution evidence as to 11hether any Japanese conpanies 
had looms capable of turning out sheets 81½ inches. The sheets introduced 
as prosecution Exhibit 1 varied in size from 81} inches to 84 inches in 
vridth. Unless the pr~secution established that no other company in Japan 

. could weave sheets 81·2· inches in width, the testimony of this witness 
can pertain only to the 84 inch sheets. The Yii tness himself although 
giving a conclusion as an expert could be required to state his·reasons 
for such conclusion and if such reasons did not support the conclusion 
his conclusion has no probative force or effect. The testimony of this 
witness therefore does not exclude the possibility that 81} inch sheets 
could have been made elsewhere and for agencies other than the A.rmed 
Forces. As noted above the evidence does not indicate how many of the 
sheets found at the Ya1noto Hotel were 81} inches wide and how many were 
84 inches wide. 

The tes.timoey of this ,ritness that no other companies in Japan had 
looms capable of weaving cloth 84 inches in width was positively contra
dicted by the testimoey of prosecution witness, Captain 1ihitten (noted 
above), and of defense witness, Tyndall, who testified that at lea.st 
four laree Japanese mills were gapable of making sheets 84 inches in 
width (R 117). The testimony of Mr. Tyndall., although a defense witness., 
was credible in every respect and it was a part of his official duties 
as a representative of the allied military forces to know such facts. 
Testimony of such witness under such circumstances where the country is 
under military occupation cannot be discounted by a va&1,1e and uncertain' 
statement of an employee of a Japanese mill whose testimony in this 
respect was undoubtedly based on hearsay. Such Japanese witness will 
not be presumed to know more of the workings of military occupation and 
the operation of mills shown to be subject to control by military 
occupational authorities than an authorized representative of the 
military government would know. 

11 Testimoey consisting of mere legal conclusions or utterly 
destitute-of reasonable precision is insufficientJ and a verdict 
cannot be based on evidence --- is inherently unbelievable, is 
contrary to reason --- and is contrary to common knowledge and 
experience ---. 11 (Sec 1042., 32 CJS, p.1126) 

"The right to the submission of an issue of fact depending 
on the credibility of a witness does not exist where the un
disputed circumstances show that the story told by the witness 
cannot be tru9., or where it is so improbable, absured and contra
dictory., that it should be deemed a nullity by the court.---. 
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"So the testimony may be incredible as a matter of' law 
where it is inherently improbable and is impeached by physical 
facts, or is in contradiction of matters of coll1T.lon knowledge." 
(Sec 334, 64 CJ, p.357) 

It should be further noted that this witness examined only one of 
the sheets of Prosecution Exhibit 1, and hence his conclusion is limited 
to that sheet. Because he may have found one sheet identical it does 
not follow that all sheets in Prosecution Exhibit 1 would have been of 
the same weave or size as was the one about which the witness testified. 

It is further to be noted that the evidence does not show from what 
batch of sheets.in Prosecution Exhibit 1, this sheet was taken. This . 
is important in view of the fact that two batches of sheets were seized 
by the military police in the Yamoto Hotel. These batches were in 
separate rooms when seized and only one batch was wrapped. If we con
clude that the batch which was wrapped was the only batch sufficiently 

,identified as the one sold by accused to Isanru Senuma, it was necessary 
to establish that the sheet examined by the witness was from this wrapped 
batch in order to complete the chain of circumstantial evidence. If it 
came from the unwrapped batch, an essential link is missing in the chain 
of evidence, namely that there is no evidence this is one of the same 
sheets sold by accused to Senuma. 

Prosecution· further called as an expert witness Julia M. Hornsby 
who had made a comparative analysis of one of the sheets allegedly found 
at the Yamoto Hotel (Pros Ex: 1) and the sheet from the Kanegafuchi Com
pan;y (Pros Ex 4A), and concluded that the sheets were from the same 
origin (R 82). 

By thread count she found each sheet to contain 124 threads per 
square inch (R 81). It·is to be noted in this connection her estimate 
of the number of threads per square inch and that of prosecution witness 
Hisao who testified that the sheets made by Nissh:imbo Company for the 
Kanegafuchi Company had 64 threads per inch in the warp and 53 threads 
per inch in the woof. This would make only 117 threads per square inch. 

This witnest: further testified that the area of the sheet from 
Prosecution Exhibit 1 was 100.25 inches by 93 inches and Exhibit 4A 
had an area of 103.5 inches by 94.25 inches. This in itself shows no 
i~entical weave. This also is at variance with testimony of prosecution 
witness Hisao who based his identification principally on width of sheets. 
The sh~et from Prosecution Exhibit l examined by him. and on which his 
comparison was based was 84 inches wide and he testified that his com
pany wove 91 inch wide cloth (R 72) or 84 inch vride cloth (R 77) • If 
the findings of prosecution witness Hisao are correct it is apnarent 
that the sheet examined by Hornsby did not come from tile looms ~f the 
Nisshimbo Company. There is a further contradiction of testimony in 
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that witness Hornsby stated that the sheet from Prosecution Exhibit 1 
was 100.25 inches by 93.25 inches vrhich is in conflict with uncontroverted 
evidence that sheets in Prosecution Exhibit 1 were in varying sizes from 
84 to 81½ inches in width (R JJ.i7). Double sheets issued by the Army 
were 84 by 108 inches (R 49). 7lhile it is understandable that sheets 
may shrink in washing, they do not become larger and an increase from 
84 inches to 93.25 or 100.25 is not conceivable. The only conclusion to 
be drawn is that Prosecution Exhibit 1 were not all sheets of the same 
size or make and hence a.rry attempt to trace the source of all by comparing 
one sheet out of the lot is not tenable. Certainly the sheet compared 
(Pros Ex 1) did not come from the looms of the Nisshimbo Company if 
prosecution witness Hisao is to be believed. 

This.witness further testified with reference to the comparison 
of the sheets: 

11 :~. Continue please. 
A. At this point, we looked at the craftsmanship of the sheets. 

We counted the stitches in the hems per four inches per 
hem. The reason for using four inches, the variation is so 
slight, it would take more than one inch to bring it out. 
The top hem of Exhibit #1 is fifty-six stitches per four 
inches. The bottom on Exhibit #1 is sixty-one threads per 
square inch. 

Q. Is that per square inch or linear inch? 
A. I am sorry, per four inches. 

·.J. That is linear inches? Would you repeat those last counts 
on the hems, please, for us? 

A, Exhibit ;'/1 would be fifty-six stitches per four inches. 
~xhibit #1 -- that was the top. Exhibit #1, the bottom, 
had sixty-one stitches per four inches. Exhibit lf4A, top, 
fifty stitches per four inches; bottom forty-six stitches 
per four inches. After this we checked the diameter of the 
threads. The warp of Exhibit -/fl. was found to be .45 milli
meter. The filler of Exhibit #1 •25 millimeter. Exhibit 
114A, the warp, .45 millimeter, the filler •25 millimeter• 
This was followed by a check for ultra-violet fluorescence. 
Under ultra-violet lieht, many things have characertistics 
peculiar to them. Ultra-violet light analyses are often 
good in that you can detect differences very readily, for 
instance, sulphates will give a fluorescence of light blue. 
Chlorides vrill give a yellow fluorescence. The fluorescence 
was found to be the same and there is no.photograph on that. 
That is according to the human eye. That is about the data· 
that we have on that. 11 (R 82) 

It is to be noted that the stitches in the hems are not similar. 
The size of the thread seems ~imilar but this is of little significance, 
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in the absence of a shmving that only one company in Japan used this 
size thread. The fluorescence comparison ,ras not shovm to be relevant. 
Comparison of fin3erprints is acceptable in view of the eenerally 
recof;nized fact that experience has demonstrated that no two prints 
are the same. There was no testimony in this case shovrine same to be 
true with reference to the fluorescence test. The w"i.tness stated it 
was valuable to detect the presence of elements such as sulphates. 
This does not establish that another piece of cloth ·Hith sulphate con
tent Y,ould not respond the same. The conclusion of the witness that 
the sheets were from the same origin (R 82) was a conclusion which 
must be based on proved facts. In view of all the testimony as noted 
above such conclusion is not tenable in this case. 

This witness further testified that a fluorescence test on Prosecu
tion ~ibit 4B (wrapping paper) established it was different material 
from Prosscution Exhibit 2 (R 82). No prosecution witness was able to 
identify the paper as beine; identical. Hence the "Hrappine; paper ceases 
to be an issue of fact as a chain in the circumstantial evidence. 

Yn1at has heretofore been stated with reference to the testimony 
of pro.secution witness Hisao applies to the testimony of this witness. 
She examined only one of the sheets from Prosecution Exhibit 1 and 
hence her conclusions are limited to that sheet. It does not follol'i· 
that the same conclusion applied to each of the other sheets. A~ain 
it does not appear from what batch of sheets in Prosecution Exhibit 1 
this sheet .ras taken so as to identify it as one of the sheets accused 
sold. As noted above, if it comes from the unwrapped batch seized at 
the Yamoto Hotel there is absolutely no evidence to show it was one 
of the sheets left there b°'J accused. 

Defense Evidence. 

William l.i. Tyndall, a witness for defense, qualified as an expert 
in v;eaving of cotton textiles and testified that he Has a textile 
specialist in 7,eavine; on duty with the textile division, Economic and 
Scientific Section, General Headquarters, Supreme Commander of Allied 
Forces. He stated he had personally visited various spinning and 
weaving mills in Japan and that he had seen vride looms 100 or over 100 
inches w~ch were operable in the Tojo Cotton Spinning Company, the 
Yamada Mill, the Kanegafuc~i Spinning Company, the Yadoti Mill and 
the Nisshin Toyama factory (R 114). He further testified that at least 
four of the big ten Japanese companies were capable of making sheets 
84 inches wide (R 117). This witness described the tests he would 
use to determine if two pieces of cloth were similar. 

"Q. Mr. Tyndall, if the construction of two pieces of material 
is the same, does this mean the two pieces of cloth came 
from the same mill? 

A. No, it doesn•t. 0 (R 115) 
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n;i. :iith your visits to the various soinnin:-, mills and 
weaving nills and your knowledt_;e ~f the...,cotton industry 
here in Japan, ,,hat is the possibility of two companies, 
different companies, weavine a piece of material that would 
be basically of the same construction? 

A. That is being carried on right now. 

Q. ~:ould you repeat that answer, please? 
A. Ilost mills are producing the same construction today in 

Japan" (R 116). 

This witness further testified that the diameter of thread would 
vary and that in order to determine the mean diameter of thread it 
would be necessary to take a whole bobbin. Threads ta.ken from a square 
inch of cloth would not be sufficient to make an accurate test (R 118). 

He testified further that bed sheets were being made by four of 
the bii; ten s pinnin~ and weaving companies for the Eighth Army and 
the Foreign Trade Hotels (R 116). The Foreign Trade Hotels were run 
by the Japanese govern.rnent (R 117), and that the mmer of the sheets 
made by Japanese companies and sent to Japanese ~oreign Trade Hotels 
was the Ja9anese Board of Trade (R 117). 1'Lfter the Japa~ese surrender 
all cotton brou~ht to Japan was turned over to the Japanese govern
ment and released by it through the Board of Trade upon approval by 
the :\.llied Hilitary authorities. Forty per cent of the imported cotton 
was to be released for Japanese consumption (R 117). He further testi
fied: 

11 Q. Are any of these sheets of eighty-four inch breadth turned 
into domestic use for the Japanese? 

A. The raw cotton is turned over to the Japanese for them to 
manufacture the cloth. · You asl(ed if the looms ,wre turned 
over? 

Q. No, I am asking about the sheets. 
A. i;ell, the raw cotton is turned over to them for the Board of 

Trade, I mean the Textile Bureau to find what their home 
consumption needs are and they us, in cµarterly reporters, 
~hat they plan touse their raw cotton share for. 11 (R 118) 

Defense further called as a -vritness, Captain 1Ubert s. Rathofer, 
Assistant Branch Chief of the Liaison Branch, Textile Division, Economic 
and Scientific Section, General Headquarters, SCAP. H:i.s duties was to 
supervise Japanese implementation of SCAP re~ations. He also received 
official reports from the Japanese indicating losses of State-o,med, 
Jaoanese ovmed textiles. These reports referred to cotton (R 119). 
In- one case the loss of 150 rolls Yrith approximately 45 yards per roll 
was reported (R 120). Reports of theft were received in Kane:-;afuchi 
and Nisshin Companies. 
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Defense also introduced as Defense Exhibit Ba nemorandum dated 
19 December 1947 issued by the General Headquarters, Supreme Commander 
for the Allied Powers for the Board of Trade, Ministry of Commerce and 
Industry, Tokyo (R 113). The Board of Trade was directed to transfer 
title by sale of 1957 bales of cotton to various Japanese spinning com
panies in accordance with stated allocation direction which included 807 
bales to the Nisshin Mill, and other bales to the Kanebo Mill. Part of 
the bales of cotton released constituted raw cotton originally released 
for production of bed sheets, manufacture of which was later terminated 
by cancellation of the order by the 8th Arnzy-. Paragrapl:B4 and 7 provided: 

11 4. By recent order from the 8th Army to supply additional 
bed sheets and pillow cases to meet occupation requirements and 
to furnish Foreign Trade Hotels, the Japanese Government is per
nlitted to furnish such requirements by raw cotton released for 
domestic production under this memorandur:J.. 11 

11 7. A total of 1,991,975 yarn bales (796,790 lbs.) ,rill be 
manufactured from the 1,957 bales of raw cotton. These yarns 
TTill be used to produce bed sheets and pillow cases as follows: 

Use Yarn Pounds 

Old 8th A:rrrw Orders 531,000
1;ew 8th Army Orders 239,292
Foreien Trade Hotels 14,374 
Re serve Uses 12,124 

TOI'AL 796,790 lbs." 

Although the above witness was a defense witness the·court could 
not arbitrarily reject the testimoey of such witness. The court or jury 

11 
-:i-.-~ have no right arbitrarily to reject the testimony of· 

a _witness unless they believe that such witness knowingly and 
willfully swore falsely to a material fact * *•" (Sec 2291, p.931., 
16 c.J.) 

"Jur~es may not arbitrarily and cap~iciously disrega,i:d testi
mony of witness not only unimpeached in any of the usual modes 
known to the law, but supported by all the circumstances in the 
:ase, ~nd, if they do, ~d render a verdict contrary.thereto., it 
is against law, unless it appears that some essential part of 
the evidence is inherently improbable. * *·" (Sec 880 p.1520
Vlliarton' s Criminal Evidence., 11th Ed) · ' .. ' 

. Testimony ?iven by the two prosecution witnesses was such as per
tal.rled to functions of their office and there was no reason to doubt 
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the correctness of their testin1ony. As stated above, any varrue uncertain 
t . 0 , ' or hearsay dec1ara ions made by prosecution Japanese witnesses who 

obviously would not be familiar with facts solely within the official 
knowledze of the Allied l\ulitary Government Headquarters cannot be 
regarded as raisinz an issue of fact which might serve as the basis of 
an inference· by the court that the accused wrongfully sold United States 
government sheets. 

There vras no question raised as to the authenticity of the t:emorandut1 
issued by General Headquarters (Def Ex B) and its contents must be taken 
as uncontradicted evidence in this case. 

Both accused eave sworn testimony on their mm behalf. Each denied 
making the sale of the sheets and each denied being in an off-limits area. 

Comment. 

Based upon the foregoing resume of the evidence, I do not believe 
that the corpus delicti was established, to wit, that the property sold 
by the accused was property of the United States issued for use in the 
military service. No witness identified the sheets as property of the 
United States, nor did any witness testify that the sheets had ever 
been in the possession of the United States. 

In order to show that the sheets were property of the United States, 
prosecution soueht to show that there was a shortage of sheets at the 
United States Army warehouse at Tachikavra, Japan, from which it was 
argued that the sheets sold by accused ca.me from this warehouse and 
hence were government property. As noted above, the testimony of 
Captain Saxton was not sufficient to legally establish such shortage. 
The inventory was not'in fact a true inventory based on actual records 
or knowledge. The accused, Lieutenant RanQlette, was not in charge of 
the warehouse. The fact that he met his co-accused, Brown, on one 
occasion at the warehouse and that his co-accused did have access to 
sheets does not establish the basis for an inference that accused, 
Ranguette, had access to the sheets as intimated by the majority holding 
of the Board of Review. If Brown's access to the sheets is argued as an 
inference against accused, Ranguette, it should be noted that the court 
acquitted Brown of stealing sheets from the warehouse and that Raneu,ette 
was never even charged with larceny of sheets from the warehouse. The 
sheets were ordinary white sheets and were not peculiar to the military 
service. Prosecution did not establish that sheets could not be obtained 
from the United States similar to those sold by accused nor was there a 
showing that sheets similar to those sold by accused were unavailable to 
civilians. As a matter of common lmowledge sheets similar in size can 
be purchased in the United States and sent to Japan. The evidence 
further shovrs that such sheets were available to the Japanese government 
which owned and operated the Foreign Trade Hotels. 
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Proof of ownership in the United States and proof of issue for use 
in the military service was a necessary ingredient of the offense and 
unless this was shovm the corpus delicti was not established. An. examina
tion of cases similar to the present case demonstrate that the proof of 
the corpus delicti was insufficient. 

In the case of CM 210763, Pelletier, 9 BR 351, accused was charged 
with the wrongful sale of one hospital bed, property of the United States, 

·furnished and intended for the military service. The court, in holding 
that the evidence was insufficient to sustain the findings of guilty, 
stated: 

11 It appears from the foregoing summary of the evidence 
that the beds found were not identified as Government property, 
though similar in appearance thereto, and that no loss of 
hospital beds by the Government was established by the evidence 
adduced at the trial.** The proof of the corpus delicti, in 
the instant case is not only purely presumptive but is not 
strong and cogent. On the contrary, it is extremely doubtful. 
There was no confession received in evidence. Moreover, the 
accused denied his guilt by both his pleas to the genera! issue 
and his unsworn . testimony. 11 

In the case of CM 120937, Sec 395 (9), Dig Ops JAG 1912-40, where 
accused was charged with stealing a pistolj property of the United States, 
the Board of Review, in holding the evidence insufficient to sustain 
the findings of gullty, said: 

1111.ccused was charged with stealing a pistol, property of 
the United States, from a sentry. The evidence was that a 
pistol was missed, and a pistol was taken from the accused, 
but it was never identified as the one lost. There is nothing 
to show where or how the accused ca.me into possession of it, 
nor does it definitely appear that the pistol actually belonged 
to the Government. The probabilities are obvious, but mere 
probabilities do not suffice. The evidence 1mist be such as to 
exclude any fair and rational hypothesis save that of guilt." 

. Prosecution relies upon. the principal of law stated in paragraph
1502;, l.CIJ 1928, to sustain the findings of the court: 

"Although there may be no direct evidence that the property 
was at the time of the alleged offense property of the United 
s.tates furnished ~nd in!ended for the military service thereof, 

. still circumstantial evidence :mch as evidence that the property 
was ?fa type and kind fu:nished or intended for, or issued for 
u~e in, the military service might together with other proved 
circumstru:ices, warrant the court in inferring that it was property 
or the United States, so furnished or inteMed." (Underscoring
supplied). · -
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In considering the applicability of the foregoing rule of evidence it 
is to be noted that the property must be of a "type and kind11 issued 
for use in the military service, and that there nm.st be other 11proved" 
circumstances. In the present case although sheets were issued for use 
in the military service, they were also available for purchase in the 
United $tates, and available to the Japanese government. They did not 
have characteristics peculiar to the military service, such as guns, 
insignia for clothing., and uniforms made for military use. The sheets 
in question were not intended primarily for use by military personnel., 
but were for use in dependent housing. It is doubted therefore that 
the property was of the type and kind issued for use in the military 
service within the intent of the foregoing rule. Hc)i·fever, assuming 
that they were, the other proved circumstances did not warrant the 
inference of government ownership. Mere possession of similar property 
is not a sufficient circumstance to warrant such inference. There was 
no adequate proof of a shortage of property. Nor was the proof sufficient 
to show that the United States Government owned all such sheets in Japan. 

The foregoing rule has been considered in a number ofcases. In 
C?! 211261., Sedlak, 10 BR 53, it was held that: 

11The required proof of corpus delictae aliunde the confession 
is not supplied by mere proof of shortage of property issued to 
accused charged ,nth wrongfully giving away property issued 
under A.YT. 84. 11 

In CM 255114, Caracappa, the accused was charged under the 94th · 
Article of War with stealing government property., to wit., 10 undershirts, 
2 tent poles., l shelter half., 2 QM collar insignia., and other property 
alleg_ed to have been the property of the United States, furnished arrl, 
intended for the military service. The evidence showed that about 6:00 
p.m. on 5 October 1943 Private Stephen, a military policeman, stopped 
a private car in which· accused was a passenger as it approached the 
gate leading from the Base General Depot., San Bernardino., California. 
·In the trunk of the car he found a box belonging to accused containing 
the articles alleged to have been stolen. There were no markings which 
would indicate that any of the articles were Government property, except 
a knife which had''lIS" on it. There was testimony that most of the 
articles could be purchased either II downtown or at the· PX." Accused., 
in a pretrial statement., stated that he had gotten the property from 
an qfficer in the 533d Quartermaster. The Board of Review held the 
evidence insufficient to sustain the findings of guilty. 

"There was no proof in the record that any Government · 
property was missing at the time and place., or that the accused 
had committed any act of trespass. There was not only a complete 
lack of proof of the corpus delicti but also of any of the elements 
essential to establish the commission of the larceny." (36 BR 35,37) 
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In CH 215881, Madrid, the accused was charged under i..rticle of 
i7ar 93 with larceny of a shirt, property of the United States govern
ment d..J.y issued to Corporal Edward Bowen, Troop C, 12th Cavalry for 
use in the military service. The evidence showed that accused stole 
from Corporal Bowen a shirt which Corporal Bowen testified he had for 
about three years. The shirt was introduced into evidence. The last 
four ficures of Corporal Bowen I s serial number 2-8-1-3 was marked on 
the shirt. The Board of Review held the evidence insufficient to 
sustain the findinss of euilty. 

"There is no evidence in the record that the shirt was the 
property of the United States, or had been issued for use in 
the military service as charged. The fact that the shirt vras of 
the type used in the military service does not justify an inference 
that it was eovernment property, for it is a matter of common 
knowledge that uniform articles of this kind may be privately 
purchased and personally owned by soldiers. The failure to 
prove the ownership of the shirt, as charged was fatal to the 
conviction (Cll 192952, Scoles) •11 (11 BR 65,67) 

In CH 207591, Nash, Horris, the accused ,-ras charged with stealing 
25 eallons of gasoline, property of the United States. In holding the 
evidence insufficient to sustain the findings of guilty the Board of 
Review (LicNeil, Cresson and Hoover)_ said: 

nThere were many incriminating circumstances. However no 
shortage of government gas at any time was proved. Other cir
cumstances in the case suege.stivi:t·o:r wrongdoi~ by accused were 
shown, i.e., the fact that accused were, at night, probably 
leaving the post by an unfrequented road with the gasoline when 
arrested, the fact that the gasoline had been cached at a place 
(whether on or off the military reservation is not clearly proved) 
in the general neighborhood of the reservation, and the fact that 
they had in their possession a hose which might have been used 
to siphon gasoline. One of the accused, also, made inconsistent 
statements containing admissions that the gasoline was obtained· 
from a tractor and from a CCC truck. But neither these circum
stances nor the statement were of any substantial probative value 
to show that the gasoline was military property issued or intended 
for the military service. The circumstances raise a suspicion 
·of wrongful possession by accused of gasoline obtained from some 
source, but throw no appreciable light upon the particular source 
fro1;1 which it was obtained. The admissions by Nash (whether . they 
or any of them were admissible against Morris is not decided) 
carrying implications of government O'Vlllership of gasoline, and 
tending to establish larceny thereof in violation of the 94th 
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.irticle of -iTar, were not corroborated b;,r the evidence upon 
the issue of ownership, and are not, in themselves or in 
conjunction ,.-ith the other evidence sufficient to establish 
the offense chareed or any one lesser included offense.11 (8 
BR 359,362). 

In CM 208895, Zerkel, accused was charged under Article of War 94 
with larceny of 391 pounds of oats, property of the United States, 
furnished and intended for the military service thereof. In holding 
the evidence legally insufficient to sustain the conviction the Board 
of Review ( Cresson, Krimbill and Hoover) said: 

"It is proved that on the date alleged, accused v1as in 
possession of and sold two sacks of oats, which were of the 
tY!)e and kind issued at Fort Clark and of the type and kind 
sold commercially in that locality. Accused stated that the 
oats were given him by two soldiers in B Troop (at what place 
does not appear), and that upon receiving them he took them 
to the place of sale and disposed of them. There is no direct 
evidence or admission of a shortage or theft of the oats at 
Fort Clark, that accused had access to sacked government owned 
oats, that he took the oats from Fort Clark, or that the oats, 
if in fact given to accused as he claims or if obtained other
wise, belonged to the government. The only scintilla of evidence 
from which it might be inferred that the oats were government 
property wrongfully taken from Fort Clark was the si.1'!1.:ilarity in 
type of the oats shown to have been in the possession of accused 
to oats regularly issued at Fort Clark." 

The Board then cites paragraph 150i, MCM, as to circumstantial proof
and proceeds: . -

"In many cases, evidence of similarity is, because of the 
special peculiarities, markings, etc., of the property, strongly 
evidential of government ownership when considered with other 
corroborative circumstances. Examples may be firearms, blankets, 
clothing, or other accouterments, found in the possession of 
accused persons within or in the immediate vicinity of military 
posts. But in cases such as the instant case one in which the 
property in the bands of.accused has no characteristics peculiar 
to government ownership or characteristics distinguishing it from 
the other property to be had in local markets, the mere fact that 
it is of the same type and kind as that issued by the government 
is not, in the opinion of the Board of Review, sufficient basis, 
standing alone, for a reasonable inference of government owner
ship or of theft from the government (CM 197408, McCrimon; CM 
207591, Nash. 11 
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"To be true, possession by a soldier in a town near a 
government post of oats of the type issued at the post raises 
a suspicion that the oats are government property, taken from 
the post, but mere suspicion and conjecture do not satisfy the 
estublished requirements of legal proof." (CM 208895, Zerkel, 9 BR 
59,61,62) 

In the case of c~: 203511, ;Jed.more, accused was charged with wrong-
. fully selline about 100 pounds of white lead of.the value of about $8.50, 
property of the United States furnished and intended for the military 
service thereof and also with the larceny of this lead. The Board of 
Revievr held the evidence sufficient to establish ownership as alleged · 
b'.1t The Judge Advocate General did not concur in such holding. The 
evidence established that the accused was on duty as the 11post painter" 
at Fort Baker, and that he had access to the paint shop which had from 
five .to ten 100-pound cans of white paint.belonging to the Government 
of the type and kind which could be purchased on the open market. On 
the day of the alleged larceny the accused was seen leaving Fort Baker 
with another soldier in a sedan. Later he sold a 100-pound can of white 
lead of the same type and kind as that belonging to the Goverment and 
kept in the paint shop. The Quartermaster Officer from Fort Baker was 
unable to state that a can of white lead was missing from the paint 
shop and could not identify the white lead in the courtroom as the 
property of the United States. No stock record cards were keep-of 
supplies in the paint shop by ·the Quartermaster. In holding the evidence 
insufficient to establish o.rnership The Judt;e Advocate General said: 

"In order to sustain a finding of [;Uilty of the specifica
tion alleeing the 1vrongful sale of the white lead, it is 
necessary that it be established by competent proof that the 
can of white lead was in fact the property of the United States 
furnished and intended for the niilitary service thereof1S (p. 225) 

"In the case under consideration there was no confession, 
and the rule, namely, that where there is a confession the corpus 
delicti need not be established beyond a reasonable doubt, by 
proof aliunde, but that some corroborative proof of the corpus 
delicti is necessary in addition to the confession relied upon 
and invoked in those cases, has no application her;.11 (p.227) 

. "Th: court had and the reviewing authority must be satis-
fied of ~he eu_ilt of an accused beyond a reasonable doubt." (o.227)
(7 :&1 221) · • 

Th~ Board of Review cites CJJ 307147, Klingensmith, and CK 319951, 
Pof:Ue, in support of its contention th:!.t the circ1111stantial evidence was 
sul'ficient to establish that the sheets were nro::,ert,, of the United States. 

- - ,J 
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It is to be noted that the Board of Review in the Klingensmith case, 
held that the evidence was insufficient to show ownership. However, 
General Green, the present Judge Advocate General, disagreed. The 
Judge Advocate General apparently placed great stress on the stipula
tion that the items were "of a type and kind, furnished and intended for, 
and issued for use in the military service of the United States.11 As 
a result of said stipulation and the fact that accused had been a 
supply clerk and."thus had direct access to the property and other special 
facts he concluded ownership of the United States was established. Such 
is not the situation here•.There was no stipulation nor was accused in 
charge of the warehouse containing sheets~ 

' In CM 327060, Graulau, 7 Bull JAG .34, a subsequent case, accused 
was found guilty of unlawfully selling a khaki shirt, certain other 
articles of clothing and a blanket issued for use in the military service 
of the United States., in violation of Article of ¥far 84. In his pretr:fil 
st,atemeht admitting the sale., accused described the khaki shirt as tta 
new Arrrry- khaki shirt." The defense refused to stipulate that the 
articles of.clothing which were identified at the trial as the articles 
of clothing sold by accused were similar to the type clothing issued in 
the military service, and asserted that similar items were sold by 
commercial stores. A prosecution witness testified that all the articles 
were of the type issued for use in the military service and described 
the blanket as being "apparently a :Model 1934, wool, blanket, heavy 
issued for use of troops.n It was held (General Green., the present • 
Judge Advocate General concurring) that the evidence was not sufficient 
to establish that the property was property of the United States issued 
for use in the military service, within the provisions of the rule of 
law above cited from paragraph 150i, MCM 1928. Numerous authorities 
are_ cited, including CM 319591, (65 BR 385,399) wherein it was held: 

"Proof that accused had applied to his own use or to other 
apparently unauthorized purpose certain property of a type and 
kind generally furnished and intended for the military service 
even though such property might bear manufacturer's markings 
indicating that it had been made under Government contract for 
ultimate use in the military service is insufficient to support 
a conviction of misappropriation in violation of the 94thArticle 
of War unless such proof is accompanied by further evidence that 
the' property in question had been unlawfully obtained from military 
custody' or that items similar to such property were not sold on a 
legitimate·open market in the locality where the offense was alleged 
to have been co~tted or by other showing, by f~ir infe1:'n~e or 
accused's own admission, that such property was in fact military 

· property. n 

In the second case cited by the Board., CM 319951, Pogue, it appears 
that the property included in Charge ll had imprinted thereon a notifica
tio~ to the effect that it was the property of the United States, and 
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/ 
it ~s further established ·that the property -was of such nature that 
ownership other than gov~rrnnental would be most unusual. (se~ 68 BR at 
p.l.4). This wi.th other facts was held sufficient to establish govern
ment ownership. Such is not the case here. The sheets had no markings 
on them to indicate governmental ownership and such sheets were avail
able for use by the Japanese government. 

In CM 300230; -~, 16 BR (ETO) 271., the accused was charged with 
wrongfully and knowfiigly ~elling ten cartons of cigarettes and five 
cartons of chocolate bars, property o:f the United States, intended for 
the military ser:vice thereof, to French civilians. In .holding that the 
proof was insufficient to sustain the findings of guilty the Board 
stated (p.275): 

11 In the instant case there is no evidence or a. shortage or 
theft of cigarettes and chocolate from any army installation 
nor evidence that Bielaski had access to government supplies o:f 
this type~· The record dQes not indicate that the property 
involved had characteristics peculiar to aovernment ownership 
(e.g., that the cigarettes had tax-free labels), and the distinct 

. possibility remains _that the cigarettes and chocolate.were his 
personal property received in packages· from the United States 
or from other legitimate sources. 

. . 
"The Board of Review is of the opinion '!;hat the·racts are 

not sufficiently cohclusive to exclude all fair and rational 
inference except the one that the cigarettes and chocolate were 
'property of the United States intended :for the military service 

·thereof.' (CM 208895, Zerkel, 9 BR 59 (1938); CM 207591, Nash 
et al, 8 B.R. 359 (1937); CM 197408, McCrimon, 3 BR lll (1932); 
CH 255114, Caracappa, 36 B.R. 35 (1944); Cf: CM 248197., Thompson, 
31 B.R. 179 (1944). Proof of ownership of the property in the 
United States being a vital element of the offenses of wrongful 
sale or disposal of government property in violation or the 94th ·· 
Article of iV'ar (MCM, 1928, par 150i, p.185), the record is legally 
insufficient to support the findings .of guilty of Charge I and 

.the specifications thereunder against accused Bielaski.n 

It is material to note that the sheets alleged to have been sold by the 
accused and found at the Yamoto Hotel had no markings on them indicating 
that they were property of the United States as required by Army Regula
tions 850-5 which provides: 

"l. General.--The purpose of these regulations is to 
. prescribe a uniform system of permanent markings for military 

supplies. equipment, and vehicles. The markings herein prescribed 
are intended to provide a convenient means, consistent with security, 
of identit~ military property of the War Department, and of · 

28 



(269) 

associating such property with the individual and/or organiza
tion authorized to use it, or to which it is orieinally assigned. 
All 1Tar Department property will be marked according to prescribed 
methods outlined in these regulations, whether it is being used 
by officers or enlisted personnel." 

11 36. Miscellaneous movable public property. a. All movable 
public property for which special marking is not herein specifi
cally prescribed should, if practicable., be branded or stamped 
with the letters 1 u.s.:1 before being used. 11 

The evidence shows that-sheets were procured from the Japanese govern
ment by General Headquarters on requisition initiated by the warehouse 
at Tachikawa through the Base Section and Eighth Army. In this process 
of issue there should have been some markings placed on the sheets. In 
the absence of any such markings there is certainly no indicia of owner
ship on the sheets from which any presumption of United States ownership 
can be presumed. On the contrary it would be logical to assume the 
sheets were never issued for use in the military service. 

It is further material to note that the accused Brown was charged 
with larceny of 42 bed sheets. Under the evidence in this case, if 
the accused Brown took the sheets he must have taken them from the 
warehouse of Captain Saxton. However; he was acquitted of the charge 
of larceny, thus lending credence to the conclusion that even the 
court-martial was not satisfied that the sheets came from the govern
ment warehouse as contended by the prosecution. While such finding is 
not conclusive on the question of wrone;ful sale, it is indicativ~ of 
the fact that the evidence was insufficient to establish that there 
was a shortage of sheets from the warehouse which was an essential 
link in the chain of circumstantial evidence which the prosecution was 

. required to establish. 

It is further to be noted that in attempting to identify the sheets 
'seized at the Yamoto Hotel, the prosecution had a witness from the 
Kanegafuchi Company bring a sheet from the mills of that company for 
the purpose of comparing it with one of the sheets seized at the hotel. 
It is difficult to conceive why the prosecution took this round-about 
method of proof. Since it was the prosecution's contention that the 
sheets sold by accused came from the United States Army warehouse at 
Tachikawa, and since Captain Saxton who was in charge of that warehouse 
was a prosecution witness., and since it further appeared that sheets 
were part of the supplies kept in that warehouse at the .time of the 
trial, it should have been a simple matter for the prosecution to have 
had Captain Saxton produce one of the sheets from that warehouse for 
comparison with the sheets allegedly sold by the accused at the Yamoto 
Hotel. The apparent reason for this not being done was that prosecution 
must have known that sucq. a comparison would have shown no similarity 

29 



(270) 

between the sheets. This could be r~asonably inferred from the failure 
of prosecution to produce evidence which was within its control. 

• "It is a well established rule that where relevant 
evidence which would properly be part of a case is within 
the control of the party whose interest it would be to 
naturally produce it, and he fails to do so, without satis
factory explanation the jury may draw an inference that such 
evidence would be unfavorable to him." (Sec 183, p.189, 20 
American Jur. ) 

Since prosecution did not rebut this inference, it is felt that such 
inference can be considered by the'Board of Review. 

The prosecution, as an independent circumstance, further sought to 
prove that the sheets were government property by showing that the sheets 
seized at the Ya.moto Hotel were identical vdth sheets ma.de by the 
Kanegafuchi Company-for the United States Government. As pointed out 
above the evidence of prosecution witnesses did not sustain such conten- . 
tion.· Initially the prosecution failed to establish that the sheets soid 

·by accused were the same sheets seized by the military police at the hotel. 
However, if it be assumed that the sheets seized were properly identified 
as the sheets sold by accused, it was not shovm that they were identical 
with sheets made by the Kanegafuchi Compaey. The evidence has been set 
out above and will not be restated here. All sheets ma.de by one company 
having many branch mills (R 118) and using many bales o·f cotton and 
thread spun in different places cannot as a matter of common knowledge 
be identical in texture or chemical content. To reach a conclusion that 
under such conditions the texture, weave, and chemical contents of all 
such sheets is identical is to impose an extreme burden on the credulity 
of _any person. As noted above the testimony of prosecution wi.·tnesses, 
Hisao and Hornsby, was inconsistent and conflicting in this respect. 
The testimony of expert witnesses for the defense, whose credibility can
not be doubted, certainly casts a reasonable doubt upon the conclusions 
reached by prosecution witnesses. Attention is invited to the testimony
of the witness, Tyndall, the textile specialist in weaving, on duty with 
the Textile Division, Economic and Scientific Section, General Headquarters,· 
Supreme Commander of Allied Forces, in this connection. Such testimony
cannot be disregarded. 

The prosecution did not establish beyond a reasonable doubt that 
the sheets seized at the Yamoto Hotel were identical with those ma.de by 
the Kanegafuchi Company. A general similarity in weave does not necessarily 
warrant the conclusion of identity of source. The burden was on the prose
cution to establish each link in its chain of circwnstantial evidence 

· beyond a. reasonable doubt. As stated above, when circumstantial evidence 
is relied upon the facts and circumstances must form a complete chain and 
the ~vidence establishing each link must be of a conclusive character. 
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Mere probabilities or suppositions are not sufficient to establish 
guilt. Therefore., mere vague conclusions that the cloth was identical 
based upon inconclusive premises is not sufficient to sustain a finding 
of guilty. The witnesses Kitayama.,·Hisao., and Hornsby at the most 
established that there was a close similarity between the sheets of 
the Kanegafuchi Company and~ of the sheets found in the Yamoto Hotel. 

But if it be further asswned that the sheets w~re shown to be 
identical., the evidence was insufficient to show that all sheets from 
the Kanegafuchi Company became the property of the United States. Such 
sheets were not the property of the United States while in the process 
of manufacture. Prior to delivery title remained in the Japanese go~ern
ment. As pointed out above there was no prosecution testimoey establish
ing that~ sheets made by the Nisshimbo or the Kanegafuchi Compaeywent 
to the United States .Army. The defense testimony (Def Ex B) clearly 
established that all cotton from Japanese textile mills did not go to 
the United States military forces but that part of it went to Japanese 
domestic use. All cotton textile mills were under direct control of 
the Japanese government which Japanese government supplied requisition 
needs of the General Headquarters. Neither the Kanegafuchi Compaey nor 
the Nisshimbo Company dealt direct with the allied military forces. 
This was established by the. testimony of both prosecution witness, 
Whiteen., and by defense witnesses and Defense Exhibit B. Upon comple
tion of :manufacture., the sheets were subject to disposition order of 
the Japanese government upon requisition by the Supreme Commander of 
the Allied Forces. It is c~ear therefore that if any of these sheets 
were disposed of., stolen or otherwise placed in public channels before 
delivery to General Headquarters., title would not be in the United 
States military forces. It was established by Defense Exhibit B that 
all sheets marrufactured in Japan were not allotted to the United States 
Army. Part of all sheets manufactured in Japan were authorized to be 
held by the Japanese government either in reserve or were allotted to 
civilian Foreign Trade Hotels. This beine true., the prosecution thesis 
J:ias no foundation--viz., that because a sheet was shown to be identical 
With a sheet from the Kanegafuchi Mill it was necessarily the property 
of the United States. · 

· The Trial Judge Advocate recognized this y;eakness in his chain 
of circumstantial evidence in his concluding argwaent but attempted to 
discount it by stating that the memorandum was dated 19 December 1947 
and that the foreign trade hotels could not have gotten the sheets until 
after the offense was committed (R 151.,152). The offense was alleged 
to have been committed on 2 January approximately two weeks later. It 
is perfectly possible for the sheets to have been made by the mills 
within two weeks. It was not necessary that they be processed or 
delivered to the hotels. The point is that all sheets ma.de at the 
Nisshimbo or Kanegafuchi Mills after 19 December were not destined to 
become the property of the United States and consequently prosecution 
does not establish United States mvnership merely by showing that the 
sheets sold came from either of these mills. 
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There was the further possibility, which cannot be discounted, 
that sheets may have been stolen from the Kanegafuchi Mills in which 
event title to such stolen sheets would not pass to the United States. 
It is true that the prosecution witness, Kitayama, testified that no 
sheets had ever been stolen from this company (R 35}. However, the 
undisputed testimony of defense witnesses established that official 
reports of thef.t had been ma.de by the Kanegafuchi Company to the allied 
headquarters. Based upon conditions existing in Japan, a conquered 
nation, where there is a shortage of food, clothes and essential house
hold goods, one must be extremely gullible to presume that all cotton, 
cloth or sheets made at·any textile mill by Japanese labor, under 
Japanese government supervision and control is in fact delivered to 
the United States military authorities, simply because there is a 
contract or trade agreement that it should be done. Experience of 
military personnel in such occupied territqry demonstrates otherwise. 
Presumptions that could be rnade under normal peacetime conditions do 
not follow under such abnormal conditions. 

"Testimony may be incredible as a matter of law where it 
is inherently improbable and is impeached by physical facts, 
or is in contradiction of matters of common knowledge." (Sec
334, 64 C.J., p.357) 

The fact that these sheets probably did not go from Japanese mills 
to the United States Army is further borne out by the fact that none 
of the sheets seized at the Yamoto Hotel had any m:1.rkings on them 
indicating that they beloneed to the United states• . 

As evidence -that the sheets were shown to be government property, 
the Board of Review advances the contention that because the accused 
got on the witness stand and denied that he had sold any sheets the 
court could not only find that he testified falsely; but that having 
found this testimony to be false, could further infer a guilty knowledge 
on the part of accused, and from this could further infer that the 
sheets were property of the United States. In short the contention is 
advanced that such inference can take the place of direct testimony as 
to facts and thus supply the evidence necessary to establish the corpus 
delicti. Aside from the fact tha_t a presumption cannot be based on 
another presumption (Sec 64, Wharton's Cr Ev, 11th Ed; Sec 27, p.85, · 
22 CJ; CM 238485, Rideau, 24 BR 263,274; CM 260828, Parker, 40 BR 31,34;
?M 264831, Turner, 4~ BR 329), such contention is neither logical nor 
in accordance with settled principals of law. Even in the cases where 
such inference is recognized, it must be shown that the inference rests 
upon logic and COllllllon sense or it will not be indulged in (2 CJ Evidence, 
p.109}. 

If such contention is correct then in any case where an accused 
• gets on the stand an:l testifies, although he denied his guilt, the 
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_court can disbelieve him, and in effect treat his testimony as a 
judicial admission of guilt. It is difficult to conceive how an 
inference of government oYmership logically can be derived from a 
denial of the sale. The Board relies upon a quotation from 17igmore 
to the effect that fabrication of evidence raises an inference of a 
guilty mind. Wigmore does not hold that such inference of a guilty 
mind can take the place of substantive evidence required to establish 
the corpus delicti of the offense. It is well established that such 
inference cannot have probative force to establish the corpus delicti, 
and thus relieve the party having the burden of proof from establishing 
a prima facie case. Once the corpus delicti is established such inference 
can be called into force as a factor to be weighed by the court with 
proved facts (Sec 116, p.134, lflnrton's Criminal Evidence, 11th Edition). 
As stated in 31 c.J.S.: 

"Toe unfavorable presumption or inference arising from the 
withholding of evidence is not conclusive against the partj but: 
is merely a fact for-the consideration of the jury; and such 
failure cannot be relied upon by the other party as affirmative 
proof of facts as which the burden of proof is on h:illl. 11 (Sec 
156a, Note 87, p.85l). 

Tl).is rule is recognized by Wigmore: 

"The opponent whose case is a denial of the other party1s 
affirmation has no burden of persuading the jury. A party may 
legally sit inactive, and expect the proponent to prove his O"Wll 

case. · Therefore, until the burden of producing evidence has 
shifted, the opponent has no call to bring forward any evidence 
at all, and may go to the jury trusting solely to the weakness 
of the first party's evidence. Hence, though he takes a risk 
in so doing, yet his failure to produce evidence cannot at this 
stage afford any inference as to his lack of it, otherwise the 
first party would virtually be evading his legitimate burden. 
This distinction has been recognized and is reasonable; but it 
has been little developed in its application." (Sec 290, p.179, 
Vligmore on Evidence, 3rd Ed). 

In this case the burden was on the prosecution to establish the corpus . 
delicti and show that government sheets were sold. util-they did this 
at least by prima. facie evidence, no case had been made out against the 
accused. The burden was on the prosecution and did not shift. The 
fact that the accused at this stage of the proceedings took the stand 
and denied the sale did not relieve the prosecution of its burden and 
no inference that the property sold was government property would arise. 

In discussing the force and weight to be given to inferences and 
presumptions the rule is stated in a case note "Presumptions as Evidence" 
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in-American Law Reports as follows (citing numerous authorities for 
the rule): · 

"The rule approved by most text writers and a majority of 
courts is that a presumption itself contributes no evidence and 
has no probative quality. It is sometimes said that the pres~ 
tion will tip the scale when the evidence is balanced. But, in 
truth, nothing tips the scale but evidence, and·a presumption-
being a legal rule or a legal conclusion i~ not evidence."-
(95 A.L.R. 881,893) 

And it has been fu:other stated that: 

rrThe ~e has been stated that the presumption will not 
. supply the missing link in an adversary's case and cannot be 
treated as independent evidence of a fact otherwise unproved." 
(Sec 193, 20 American Jurisprudence, p.195, Note J.4). 

The rule that inferences cannot take the place of facts required to be 
proved by direct evidence has been adopted by the Supreme Court of the 
United States. In the case of Western and Atlantic R.R. v. Herd.erson, 
279 u.s. 639,~3, 49 Supreme Court 445,447, 73 L.Ed 884, the Supreme . 

· Court reversed the judgment of the Supreme Court of Georgia in upholding 
the legality of Sec 2780 of the Georgia Civil Code which provided that · 
a railroad should be liable for any damages done to persons or property 
by the running of its trains unless the company should make it appear 
that their agents had exercised all ordinary and reasonable care arrl 
diligence, 0 the presumption in all cases being against the company. n 
This statutory presumption had been applied in plaintiff's favor with-· 
out the proof o.f other facts showing negligence. The Trial. Court Judge 
had charged the jury that when the evidence established the injury 
claimed by plaintiff the presumption arose that the railroad was neg.igent 
in each of the particulars specified in the petition. The appellee 
insisted that the presumption created by the statute had the effect of 
evidence am that it was for the jur;y to decide whether the co~pany's 
evidence was sufficient to .overcome the presumption. The Supreme Court .. 
said: 

"Legislation declaring that proof of one .fact or group of 
facts shall.constitute prima facie evidence of an ultimate 
fact in issue is-valid if there is a rational connection between 
what is proved and what is inferred. A prima facie presumption 
casts upon the person against whom it is applied the duty of 
going :forward with his evidence on the particular point to which 
the'presumption relates. A statute creating a presumption that 
is arbitrary or that operates to deny- a fair opportunity to repel 
it violates the due process clause of~ 14th amendment.a · 
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11 The mare fact of collision between a railway train and 
a vehicle at a highway grade crossing furnishes no basis for 
arr:, inference as to whether the accident was caused by negli
gence of the railway company or of the traveler on the highway 
or of both or without fault of anyone." 

"The Georgia statute as construed in this case creates an 
inference that is given effect of evidence to be weighed against 
opposing testimony and is to pr,evail unless such testimony is 
found by the jury to preponderate. The presumption raised 
by #2780 is unreasonable and arbitrary and violates the due 
process clause of the 14th Amendment, Manley v. Georgia, supra; 
HcFarland v. American Suear Co, 241 U.s. ,79, 60 L. ed. 899, 36 . 
Sup Ct •. Rep. 498; Bailey v. Alabama, 219 

~ 

U.s. 219, 55 L.ed 191, 
~ 

31 Sup. Ct. Rep. 145.n (pp. 888,889) 

Thus the court makes it clear that an inference alone cannot take the 
place of necessary facts. Yet if we follow the Board's opinion to its 
logical conclusion in this case, even though the prosecution introduced 
no evidence, the court could treat accused's denial of the sale of sheets 
an an affirmative fact sufficient to establish not only the sale of the 
sheets, but also the requisite corpus delicti, to wit, that the sheets 
were United States property issued for use in the military service. Any 
such holding is, ,-iithin the · purview of the above decision of the Supreme 
Court, clearly violative of due process of law. 

The rule e:mmciated by the Supreme Court has been consistently 
followed by federal courts. Goff v. U.S., 257 Fed 294,296; Gerson v. · 
U.S., 25 F 2d 49,60 (CC 8); Ariasi v. Orient Ins Co, 50 F 2d 548 {CC9); 
U.S. ex rel Scharlon v. Pulver, 54 F 2d 261,263 (CC 2); Laneer v. U.S. 
76 F 2d 817,827 (CC 8); Fulbright v. U.S., 91 F 2d 210 (CC 8); U.S. v. 
De Winsky, 41 F Supp 149,154 (Citing 9 \iigmore on ~idence, 3rd Ed, Sec 
.2511, Note 4). 

In the case of Fulbright v. U.S., supra, accused was charged on 
two· counts with conspiracy to harbor and conceal one Clarence Sparger 
and one John Langan for whom warrants of arrest had been issued. The 
court held that knowledge that a warrant had been issued was an essential 
element of the crime charged. There was no direct evidence in the record , 
that accused had s:i;iecific knowledge that any warrants had been issued. 
The accused testified in her own behalf but ma.de contradictory statements 
concerning the lenc;th of stay of the.fugitives at a cottage,_her point 
of contact with them and details surrounding the capture. The prosecu
tion contends that such testimony was false and that from this a guilty 
knowledge could be inferred. In holding that the evidence was _in
sufficient to establish the guilt of accused the court said: 
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"The government bases its case in part upon contradictory 
statements of the appellant concerning the leneth of stay of 
the fu~itives at the cottage, her contact vrith them, and details 
surro~ding the capture as establishing guilty knowledge. But 
contradictory statements as to those.facts, while perhaps destroy
ing her own defense,** would not of themselves establish know
ledae on the part of annellant that federal process had been 
iss~ed for th~ fugitiv~;. 7{ilson v. u.s., 162 U.S. 61J,620, 16 S. 
Ct. 895, 40 L.Ed, 1090, upon which the government relies, was a 
case in which there was otherwise substantial evidence that the 
defendant had comr.rl.tted the crime in question. The most that 
the govenunent· can gain from the defendant's contradictory state
ments under the doctrine of Wilson v. U.S., supra, is proof of 
general malevolence; and, as pointed out in Pettibone v. U.S., 
supra; that is not sufficient in a case of this character~• 

11'rt may be that, as counsel for the government argues, all 
the circumstances shovm in evidence tend to show that appellant 
had a corrupted conscience, and that in harboring Langan and Sparger 
she entertained a sense of guilt. The circumstances warranting 
such inferences, however, fall short of establishing or of tend_. 
ing to establish such sense of guilt was connected With knowledge 
that federal warrants had been issued for the arrest of the 
~iminals. \lant of proof of the cor s delicti itself cannot 
be supplied by proof of a guilty conscience •11 Underscoring supplied) 

"Every circum.9tance pointed out is consistent with knowledge 
that Langan and Sparger were criminals, but it is equally con
sistent with appellant's ignorance of outstanding warrants for 
their arrest. Such circumstantial evidence will not sustain 
the burden or proof cast upon the govenunent in a criminal case, 
where a citizen's liberty is at stake. Langer v. U.S. (cc 8),
76 F 2d 817,827.a (91 F 2d, 213,214). 

The present case is ver-J similar to the above case. The accused 
testified and denied the sale of sheets. Under the doctrine announced 
in the Fulbright case such evidence even if false mieht warrant an 
inference of a guilty conscience but would not supply proof of corpus 
delicti, to wit, that the sheets were government property. ·Even if' 
accused had a-sense of guilt in selling the sheets1 this would not 
evidence that th~ sheets belonged to th$ United States a.eymore than 
it would evidence that they belonged to the Kanegafuchi 'Mills or the 
Japanese government. Accused might feel equally guilty if he was wrong
fully selling sheets in either case. Yet if the sheets belonged to arry 
one other than the United States, accused would not be guilty of the 
crime charged. ·The burden was on the prosecution to prove ownership 
as alleged and there was no burden on accused to disprove ownership in 
the United States. · 
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The Board of Review cites the cases of Lindsey v. United States, 
and Shama. v. United States in support of their contention. An examina
tion of each of these cases clearly shows that the evidence was suf
ficient to establish the corpus delicti without the testimony of accused. 
This beine true an inference might be raised which could be weighed 
by the court. In the Lindsey case the court said: 

"The labels on the packages and bottles and the identity 
in marks and other respects were strong proof that the whiskey 
in the automobile and that in the scow made up a large shipment 
from without the state into the state of Virginia. This was 
the essence of the crime charged in the indictment, and it made 
no difference that there was no proof of transportation from 
Baltimore. Malcolm v. United States, 256 Fed. 363, 167 CCA 533. 
The proof of the corpus delicti was therefore plenary." (Under
scoring supplied) 

In the Sha.ma case, the court upon the authority of Kelly v. u.s., held 
that evidence of the conduct of the.parties at the end of the journey 
was sufficient to sustain a conviction, and consequently that there 
was sufficient evidence to convict the accused. Proof of this corpus 
delicti was further bolstered by allegedly false testimony of accused 
which the court held could be considered in determining the guilt. 
But the court did not pold that such false testimony could take the 
place of proof of corpus delicti. 

That a ; presumptio:ri is not evidence has been recognized in a 
number of opinions of The Judge Advocate General (cu 302854, Juhl, 59 
BR 99,104; CM 207591, Nash, Morris, 8 BR 359,362 (cited supra1;c1I 
204639, McMullen, 8 BR"""'25;46,47). 

For the reasons above stated it is my opinion that the evidence 
is insufficient to sustain the findings of euilty as to Specification 
1 of Charge I. I concur that the evidence is legally sufficient to 
sustain the findings as to Specifications 2 and 3 and as to the Charge 
and legally sufficient to sustain the sentence. 
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JAGH Cl! 330993 1st Ind 

JAGO, Departn:.ent of the Army, .Vashington 25, D.C. 

TO: The Secretary of the Army 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review (one member dissenting) in the case or 
First Lieutenant Ellsworth A. Ranguette (A0-510931), 39th Troop Carrier 
Squadron, 317th Troop Carrier Group, APO 704. 

2. Upon trial by general court-martial this officer was found 
guilty of wrongfully and unlawfully selling Government property, am 
of entering an noff-limits" establishment (2 specifications) in viola
tion of Article of War 96. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service and to forfeit 
all pay and allowances due or to become due. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. A. SUlllIDary of the evidence may be found in the review or the 
Fifth Air Force Judge Advocate which was adopted with certain additions 
in the accompanying majority opinion of the Board of Review as a state
ment of the evidence and the law in the case. The Board of Review is 
of the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to lfarrant confirmation of 
the sentence. I concur in that opinion. 

The accused arrl Technical Sergeant James E. Brown, supply sergeant 
at the ndependant's warehouse" (United States Government warehouse in 
Japan), at about 1900 hours, 2 January 1948, met two Japanese girls, 
Yukiko Inouye and Uyeda Fumiko, in the Tachibana Tea Room in Hachioji, 
Japan, an establishment to which entry by occupation personnel was 
prohibited. An hour later, all four left the place and drove in a "jeep" 
to the Yamato Hotel in Hachioji, where after some discussion with Isamu 
Senu.ma, the proprietor, the accused offered for sale to Senuma forty-
two (42) cotton bed sheets at fifteen hundred (n5oo) yen per sheet. A 
price of thirteen hundred (llJOO) yen was finally agreed upon, and 
Senuma paid accused twenty thousand (¥20,000) yen and promised to pay 
the balance, thirty-four thousand six lnmdred (¥34,600) yen, five days 
later. In the presence of Senuma and the two Japanese girls, accused 
gave approximately half of the twenty thousand (~0,000) yen to Sergeant 
Brown. · The forty-two (42) bed sheets in question were sh01l'll to be of a 
type and kind furnished, or intended for, or issued for use in the 
military service. Sergeant Brown, accused's accomplice, had access to 
thousands of similar sheets in the government warehouse. Forty-one of 
the sheets were recovered. 
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On the afternoon of the followinf; day, 3 January 1948, military 
policemen 11 on VD patrol" sa-,i a "jeep" standine in the roach'fay outside 
the Tachibana Tea Room. On investigation the military policemen found 
the accused and Sergeant Brown'inside the tea room and reminded them of 
the fact that the premises were noff limits" whereupon the latter two 
left the place at once. 

One member of the Board of Review is of the opl.Iilon that the 
evidence does not satisfactorily prove tru:.t the sheets sold by accused 
were issued for use in the military service of the United States. There 
is no direct evidence that the sheets were so issued, but they were of 
the type furnished and intended for the military service and in storage 
in a warehouse where accused's accomplice was on duty. The circumstances, 
considered as a whole., leave no real doubt in my mind that, as found by 
the court, the sheets were property of the United States and had been 
issued to the warehouse for use in the military service. 

4. The accused is a high school graduate., 39 years of age, married 
and has one child. He was collllilissioned a second lieutenant (AUS) on 
15 January 1943, entered upon active duty on 21 January 1943, and was 
promoted to first lieutenant on 13 October 1943. In civilian life he 
was employed as a civilian pilot. He had no prior enlisted or com
missioned service. He is authorized to wear the European and Mediterranean 
Campaign medal, the American Theater ribbon, 11orld ,i·ar II medal and Aney 
of Occupation ribbon. He served in the European Theater prior to his 
present tour in Japan. His efficiency ratings range· between "Very 
Satisfactory" and "Superior." 

5. I recoI!lillem trat the sentence be confirmed but that the for
feitures be remitted and that the sentence as thus modified be carried 
into execution. 

6. Inclosed is a form of action designed to carry into effect the 
foregoing recommendations should they meet with your approval. 

' ' .r< 
~~~$'~~, 'kJ. ~--~~ 

2 Incls TH01!A.S H. GREEN 
Record of trial l,!ajor General 

2 Form of action The Judge Advocate General 

( GCl{O 1741 8 Uct 1948) • 
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In the Office of The Judge Advocate General 

1fashincton 25, D. c. 

JAGK - CM 330998 

UNITBD STATES ) PrlILIPPINES-P..Yl.11:YUS COilllA.ND 
) 

v. ) 
) 

Trial by G. C. LI.• convened at 
quarters PnILP.YCOU, APO 707, 

Head
19 

Private APOLINARIO S. SAl?I'IAGO ) 1!.arch 1948 •. Dishonorable discharge 
(10331000), Corapany C, 97th ) (suspended), total forfeitures and 

.Infantry Battalion (PS) ) confinement for two (:::) years. 
) Stockade 

OPI.i:UON of the BO&~ OF Rf.'VIE'N 
SILVERS, ACKROYD and LA.liiITHG, Judge Advocates 

l. The record of trial in the case of the soldier named above has been 
ex8.Il'.ined in the Office of The Judge Advocate General and there found legally 
insufficient to support the findings of guilty and the sentence. The record 
has now been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the foll~ffing charge a:rrl specifications 

CHARGE: Violation of the 8::ird Article of i'far. 

Specificationa In that Private Apolinario S Santiago, Company 
C 97th Infantry Battalion (Philippine Scouts) A.PO 707, did, 
at I.·:anila, Luzon, Philippine Islands on or about 20 Januiµ-y 
1948, willfully suffer thirty (30) bales containini; one 
hundred (100) undershirts each, of a value in excess of 
fifty dollars (~50.00), military property belone;:i.ng to the 
United States to be wrongfully disposed of by failing to 
perform the duties of a guard. 

The accused pleaded not guilty to, and was fowid guilty of, the charge and 
its specification. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, a..~c to be 
confined at hard labor at such place as the reviewini:; authority might 
direct for two years. The reviewing authority approved the sentence and 
ordered it executed, but suspended the execution of that portion thereof 
adjudging dishonorable discharge until the soldier's release from confine
ment, and designated O'Donnell Division, PHILRYCOM Stockade, General 
Prisoner Branch, APO 613, or elsewhere as the Secretary of the .Army might 
direct as the place of confinement: The result of trial was promulgated 
by General Court-Martial Orders No. 120, Headquarters Philippines-2yul..,yus 
Col!!Ir.and, AI'O 707, dated 14 tay 1948. 

3. The only question necessary to be corJidered is whether or not 
~he specification states an offense cognizable in military law. 

http:belone;:i.ng
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The dei'ense counsel, prior to entering a plea to the general issue, 
made a motion to strike the specification of the charge on the ground 
that the manner of the disposition of the described military property 
of the United States was not alleged. This motion was denied by the 
law member. 

It has been uniformly held that a specification and charge, like 
an indictment, must set forth the offense with such certainty and par
ticularity as to advise accused of the charge against him and to enable 
him to prepare his defense and to plead the judgment which might be 
rendered against him in bar to a subsequent prosecution for the S8.Ille of
fense (Arnold v. United States, 94 F (2d) 499; CM 318296, Lfayer, 67 BR 
211, 219). 

In the instant case the manner of wrongful disposition was not alleged 
in the specification. The words 11dispose of11 have been held to mean a 
11\Yriad of thinGs such as to arrange, to find a place or use for, to have 
the control or- ordering of, to dispose of troops, pawn, barter, give away, 
burn, destroy, to determine the fate of, mortgage, ani many others. It 
has also be€:n said that "Standing by themselves without qualification 
these words /cfispose of? have no legal signification11 (CM: 138334, Haynes; 
CM 138679, l"risbie; CJ.1217868, Schiedinger, 11 BR 329, 338 ). W'nen, how
ever, the words "dispose of11 are coupled together with the word 11wrongfully11 

as they are in Article of -:.·iar 83 and are used along with the terms 11 to be 
lost, spoiled, damaged" the meaninc intended to be attributed to the phrase 
in question could be only that accused has by reason of his action or in
action allo,ved the United States to be divested or deprived, although per
haps only temporarily, of the military property described (CM 314444, 
Sessoms, 64 BR 147,156). But inasmuch as the types of disposition by 
which ~he Government may be wrongfully divested of its property are numerous 
and varied, one charged ,iith the suffering either willfully or through neg-
1€:ct the nrongful <.i.isposition of military property is entitled to know with 
reasonable certainty what manner or type of wrone;ful disposition he is re
quired to defend against. In the discussion of Article of War 83 in the 
1.!a.nual for Courts-Hartial, 1928, paragraph 143, page 158, it is stated 
thti.t the proof required for conviction under the Article is as follows a 

"Proof• - (a) That certain military property belonging to 
the United States was lost, spoiled, damaged, or v1ron6fully · 
disposed of in the manner alleged; (b) that such loss, etc., was 
suffered by the accused through a certain omission of duty on 
his part; (c) tnat such omission was willful, or nee;ligent, as 
alleged; and (d) the value of the property as alleged. 11 {Under
scorin,;; s·.ipplied.) 

As the specification did not allee;e the manner of wroneful disposi
tion as required by the 1~nual for Courts-1!.a.rtial it was defective. It 
is further ;?rovicicd in paracraph T.5, :.:am1al for Courts-!Jartial, 1928 a 

2 



( 283) 

11 If a specification, while defective, is n&vc!'theless suffi
cient fo.irlr to apprise the accused of the offense intended. to be 
charged, the court upon the defect bein~ br~cht to its atte::1.tion 
will, accordirJC to circumstances, direct the, specification to be 
stricken out and c.isrcr;arded, or continue the cas0 to allo'W the 
trial jud5e :dvocate to a.:,:i;_:il~r to the convening aui;h.ori ty for 
directions as to further 2roceedincs in the case, or permit the 
specification to be so runended as to cure such defect, and~ 
tin"'.l.e the case £'or such timo as in the opinion of the court may 
suffice to enable the accu~ed properly to prepare his defense in 
view of the arne:id.r.J.ent. * * *11 (Underscorine supplied.) 

In CII 162153, Boleley (Dig Op J~G 191,:;-40, sec 452 (::rn)), it v;as 
neld that a specificatio::i. under .Article of Uar 94 wltlch failed to allece 

.the nanner o.i:" ~Yron.;ful dispositionw'.)..s defective; andnhere an objection 
to the dei'ect was overruhd by the court resort may not be had to the evi
dence under the provisions of pars.graph 158a, i,:cu, 1321 (now par 73, l.1CH, 
19G3) ..:·or the purpose of curinc the defect.- Sec also CT.: 319857, Dingley, 
69 Bi.{ 15:3,164, for a detailed discussion of this problem. Although :ieither 
of tho f'ore;::oing cases involved sufferin,~ uron,cful disposition, it would 
seem that in such cases it is esse.,1tial ti1at the manner of disposition 
be both pleaded and proved. it follcr:;s ti1at defense counsel •s objection 
to the sufficiency o;: ·.;h<J specification shO\.lld have been sustained and 
the error was r·atal t::> tho prosecution's case. 

4. For the foro 0oi:n_; reasons the Board of Reviow is of the opinion 
t~1at the record of trial is lec;ally insufl.'icient to support the findings 
of guilty o.nd the sentence. 

Advocate 

_ _;(~O;,..n_t_e_m...,.r,_o_r_ar___,y'--d_u_tv__,,._._)____, Judge Advocate 

/ - ~- 1./' ,,,,,,,,_ . /: - .4 --·- . Advocate1 /t;?Y.c4<ze-i~ud ,:;e 
/ 1/ ·-- - i 

C 
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JAGK - CM 330998 1st IIld 

JAGO, Dept. of the Arm'J'• Washington 25. D. C. 20 AUG 1948 

TOc The Secretary of the Arm'J' 

1. Herewith transmitted for your action under Article of War so½. 
as amended by the act of 20 August 1937 (50 Stat. 724; 10 USC 1522) 
and ~he. act of l August 1942 (56 Stat. 732), is the record of trial in 
the case of Private.Apolinario s. Santiago (10331000). Company c. 97th 
Infantry ~attalion (PS). · 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally in.sufficient to support. the findings of guilty ·and 
the sentence and. for the reasons stated therein, recommend that the 
findings of guilty and the sentence be vacated, and that all rights. 
privileges and property of which accused has been deprived by virtue 
of the fi~ings of guilty and sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into effect 
this recommendation should such aotion eet with your approval. 

2 Incls --l'+li'~~H. 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 

,, au:n4 
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