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DEPARTMENT OF THE ARMY (1)
In the Office of The Judge Advocate General
W&Bhington 28, De Co

JAGK - CM 328248 19 APR 1943

UNITED STATES TRIESTE UNITED STATES TROQPS
Trial by G.C.M¥., convensd at Trieste,
Free Territory of Iriegte, 1220 November
1947. Dismissal, total forfeitures,
sonfinement for five (5) years, and

to pay to United States a fine of §3,000.

Ve

Major EDWARD H. RICHARDSON
(0-28977), Field Artillery

Vst Seaes? St s g N e

QPINION of the BOARD OF REVIEW
SILVERS, ACKROYD and LANNING, Judge Advocates

1ls The record of trisl in the case of t he offiocer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Julge Advocate General.

2. The accused was tried upon the following charges and specifioca-
tions: '

CHARGE Is Violation of the 95th Article of War,.

Specifications In that Major Edward H. Richardson, 7108th
Military Govermment Detachment (Overhead), 88th Infantry
Division, did, at Trieste, Italy, between 1 December 1945
and 156 March 1946, agree and conspire with ome Angelo Ricoil
to acocept contributions of money and gifts of property from
persons and firms with whom the said Major Richardson, as
Chief Public Works Officer, Allied Military Government,
Venezia-Giullia, personally and through his subordinate offi-
cers and employees, was to oarry on negotia.tions as an agent
of said Allied Military Goveruoment.

CHARGE IIs Violation of the 96th Article of War.

Specification 13 In that Major Edward H. Richardson, **=, did,
at Trieste, Italy, on or about 14 March 1947, wrongfully sc-
cept through his agent, Angelo Riooci, bank checks in the sum
of 2,500,000 lire from Luigi Brischi, representative of Angelo
Farsura, the said Farsura being a oconstruotion firm with whom
the said Major Richardson, as Chief Public Works Offioer,
Allied Military Government, Venezia-Giulia, had negotisted
for said Allied Military Govermment.

Specification 21 In that Major Edward H. Richardson, »xx, did,
at Trieste, Italy, on or about 9 May 1947, wrongfully aoccept,
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through his agent Angelo Ricoi, bank cheoks in the sum of
1,500,000 lire from Luigl Brischi, representative of Angelo
Farsura, the said Farsura being a construstion fira with whom
the said Major Richardson, as Chief Publioc Works Officer, Allied
Mlitery Government, Venszia-Giulia, had negotiated for said
Allied Military Govermment.

Specification 33 In that Major Edward H. Rishardson, *++, did,
at Trieste, Italy, on or about 10 May 1947, wrongfully accept,
through his agent Angelo Rioci, bank checks in the sum of
250,000 lire from Angelo Comelli, the sald Angelo Comelll being
a construction f£irm with whom the said MaJor Richardson, sas
Chief Public Works Officer, Allied Military Govermment, Venezria-
Giulia, had negotieted for the seid Allied Military Government.

Specification 43 In that Major Edward H. Richardson, **x, did,
at Trieste, Italy, on or about 15 February 1947, wrongfully
accept, through his agent Angelo Riccl, the sum of 750,000
lire from the firm Emilio Colombo, the said firm Emilio
Colombo being a construction firm with whom the sald Major
Richardson, as Chief Public Works Officer, Allied Military
Govermment, Vemezla-Giulia, had negotiated for the said Allied
Military Govermmsnt.,

Speoification 5§t In that Major Edward H. Richardson, #»=x%, digd,
at Trieste, Italy, on or sbout 18 February 1947, wrongfully
accept from Dino Giungl an 18-karat gold, 18=jewel, Vacheron
and Constantin, Gensva, Swiss wrist watch of the value of
about five hundred dollars ($500.00), the said Giungl being
a member of the firm of Pavan & Giungl, with whom the said
¥ajor Richardson, as Chief Publio Works Officer, Allied
Military Govermment, Venezia-Giulis, had negotiated for the
‘said Allied Milltary Govermment.

Specification 6t In that Major Edward H. Richardson, #¢*, was,
et Trieste, Italy, on or about 7 July 1947, wrongfully in
possession of United States currency in the sum of about
twenty-seven thousand two hundred fifty-nine dollars
($27,269.00), in viclation of War Department Ciroular KNo.
2566, 1946, paragreph 8 8.

Be pleaded not gullty to and was found guilty of all charges and specifica=

tiom as followss

"0f speoification 1, Charge I Guilty
"0f Charge I . Guilty

ot specification 1, Charge II,Guilty except the figures
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2,000,000, substituting therefor the figures 1,000,000, Of the
excepted words not guilty, of the substituted words guilty.

"of specifiocation 2, Charge II, Guilty except the words and
figures tbank checks in the sum of 1,500,000' and substituting
therefore the words end figures 'a bank-check in the sum of
500,000 lire.' Of the excepted words and figures not guilty, of
the substituted words eand figwres, guilty.

. "Of specification 3, Charge II, Guilty exoept the word *checks?®
and substituting therefore the word 'check'!; of the excepted word
not guilty, of the substituted word, guilty.

"0f specification 4, Charge II, Guilty

*0f speoificetion 5, Charge II, Guilty except the words and
figures 'five hundred dollars (§600.00)' and substituting therefore
the words and figures 'three hundred and fifty dollers (§3650.00)'.
Of ths exocepted words and figures not guilty, of the substituted
words and figures, gullty.

®0f specification 6, Charge II, Guilty
“Charge II Guilty."

No evidence of any previous conviction wes iantroduced. He was sentenced
to be dismissed the servide, to forfeit all pay anmd allowances due or to
become due, to be confined at hard labor at such place es tho reviewing
authority might direot for five (5) years and to pay to the United States
a fine of three thousand ($3,000.00) dollars. The reviewing authority
approved the sentence, designated the U.S. Penitentlary, Lewisburg,
Pennsylvania, as the place of oconfirement and forwarded the resord of trial
for aotion under Article of War 48.

Se Preliminary matters

In June 1945, the armed forces of the United States axd Great Pritain
Jointly ooccupied Vemezia~Giulia, & province in Northesstern Italy, and the
ocoupylng forces established what was designated es the Allied Military
Govermment over the area. The seaport city of Irieste, Italy, which later
became the Free Territory of Trieste, was located within the geogrephical
boundaries of Venezia-Giulis. Field Marshal Harold Alexander was the
. Supreme Allied Conmander of the Mediterranean Theater of Operations, under
which Theater . . the Allied Military Govermment,Venezis-Giulia,
operated. The Military Government was staffed by both American axd British

1litary personnel and included many civilian employees.

.During all the times mentioned herein the accused was Chief of the
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Public Works Division, Allied Military Govermnment, whioh division was

ocharged with control over all public works inocluding construction anmd re-
pair of roads, bridges, docks, housing and utilities in the area. Pursuant
to proper orders the accused had reported for duty with Headquarters Allied
Military Government on 12 September 1945, and ocoupied offices in the Ministry
of Public Works Bullding, Trieste.-

4. Evidence for the prosecution

Angelo Ricoi identified the acoused as the Public Works officer of

the Allied Military Govermment end stated that he had been mployvad by the
sooused a8 a driver and interpreter "around September 1945." The witness
had previously worked for the sccused in a similar capacity. in Torino, Italy.
Rioci stated that a young woman nsmed Miraslava Bessi was also employed

by the accused "doing some typewriting and permits.® Sometime during the
winter of 1945, Riocoi had a conversation with the acoused in his office

in Trieste concerning money he had been receiving from contrsctors who had
contracts “through the Public Works of AMG.®™ At that time he had about
6,000,000 lire and Miraslava had been spending soms of the momney too freely.
The aocused suggested that a bank account be opened for her in Florenoe.
This was accomplishod and 500,000 lire was deposited to her oredit. Further
depozits were made until July 1947 when Riocol was arrested. At about the
time the benk account was opened, Ricel commenced dividing the money oole
lected from the oonmtractors with the accused. This money waes “supposed to
be for the future of Miraslava," and was received from the oconmtractors as
gifts, Riocol oould not remember the exaot dates or the amounts colleoted.
However, he stated that the acoused "must have™ known where the money came
from. It wes agreed between Ricol and the accused that the gifts would be
divided "650-50" between Riceci and Miraslava, but the asoused was to hold
Mraslava's part. Ricol stated that "what he would have done with it later
was none of my business." On various.occasions Ricei purchased presents
such as dismonds from the money and gave them to the acoused. He always

"supposed® that Major Richardson knew that the money was ooming from s
of the contractors for "I told him the source of this money® (R 86-87).

At the suggestion of the ascoused, Rlooi had purchased a strong box
for him. BHe identified Prosecution Exhibit ¢ es being the box he had
bought with keys thereto and had delivered to Major Riohardson while they
were at Trieste. He did not retain any key to the box but gave both to
the acoused when he delivered the box. The accused kept the box in a foote
locker which was in the bathroom mext to accused's office, The witness .
asserted that on various ocossions he purchased Americsn dollars with the
lire he had received from the ocontractors., He did this at the request of
the eoccused and used “six or eight million® for this purpose. With regard
to these transsotions.the witness uurtods

"I mean sometimes I kept the money sometimes because we
were going to Rome and I kept the money, instead of giving it to
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Ma jor Richsrdson, I mean the part that should have been say
split between me and Slave that Major Richardson kept he said,
'Ricei, buy me some dollars when you go down to Rome'™ (R 97-103).

The witness knew of the Italian construstion firm "Angelo Farsura® and

on several occasions he had received gifts from Luigi Brischi, an engineer
for the firm, BHe estimated that he had received four or five million
lire from the Farsura Compeny. Ricoi had received checks which he iden-
tified as Prosecution Exhibits 6,7,10 and 11, but hs did not know any
person named "Bruno Carlucci™ whose name appeared as payee on two of

these checks (R 105).

The contractors would experience diffiocultles in performence of
their contracts entered into with "Genio Civile"™ (Italian Ppblis Works
sgenoy) and which contracts had been approved by “Public works AMG." .
They would visit acoused's office sand through Ricci as imterpreter._explain
their difficulties. The sccused would thereupon csontact the labor or other
divisions and "olarify the situation.™ Riocci knew one Angelo Comelli, the
owner of a construotion company whose. contracts had been approved by ™Pubdliec
Works AMG." - He had received from Angelo Comelli "maybe a million and a
half, two million, but I ocouldn't say for sure the amounts." Ricol iden-
tified and there were received irn evidence Prosecution Exhidbits 6,7,8,9,
10 and 11, being checks from oonstruetion firms, which cheoks the witness
had left at his home (R 107). Sometime in February 1947 Riocei received
gifts from the Emilio Colombo Construction Company epproximating one and
ons=half million lire. The transactions referred to took place in Triesgte
over a period of time from the winter of 1945 until July 1547 when the
witness was taken into custody by police authorities (R 91-110).

Mr. Ricoil identified two doouments as being forms "FAV 1 and FWV 2"
duly signed by the acoused as Chief Public Works and TRilities officer,.
Allied Military Government. These doouments dated 16 March 1846 were received
in evidence over the objeotion of the defense as Prosecution Exhibits 18 ard
19 and were translated by the court's interpreter. Briefly stated, these
oexhibits show that on 16 Maroh the accused, in his offiolal capacity, had
approved the awarding of a oontract by the Genio Civile to the firm Angelo
Farsura involving 48,200,000 lire for the oconstruoction of a bridge, rocad,
tumnel and power station located at “S Anna, Trieste™ (R 112). The con-
tract referred to was received in evidence, without objection, as Proseou=~
tion Exhibit 20 (R 113).

Mr. Ricol identified Prosecution Exhibits 21 and 22 as being "PWV®
Forms 2 and 1, respectively, duly signed by the accused in his official
capacity on 16 October 1945, approving a ocontract for public works between
Genio Civile and the firm Angelo Comelli, The consideration involved
amounted to 9,342,500 lire., Prosecution Exhibit 23 was identified as
the ocontract referred to and was received in evidence over objection by
the defense. Rioci testified that representatives of Angelo Comelll
visited the publioc works "for difficulties like almost all the eontractors
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found for getting along with the work." The accused listened to them
"thru me and did his best to help them through getting aleng with their
work ™ (R 114). Ricci had his office in “the room right by him (acous~d).®
The sign on the door said, “Major Richardson, Chlef of Public Works; Ricei
Angelo, Engineer.," Rioci was not in fact an engineer. The witness stated
that the Colombo firm had received contracts which were approved in the
Office of Publie Works., Hs could not remember if Mr. Colambo dealt with
the aocused directly or through him as interpreter (R 115-116).

On crosseexsmination Ricci stated that the oontraots were originally
entered into “on the ocivilian side."™ lMany of the “diffioulties" which
were discussed in the Publioc Works Division related to trouble the een=
tractors were having with the Labor Division, Amsrliecean Military Govermment.
The witness never heard the accused demand money from the contractors, There
were about 400 contractors listed in the “Albo."™ Ricoi did not share “every-
thing®™ he reoeived with the accused, He got a Topolinl car and some cameras.
He had not glven Major Richardson any part of the checks and he ocould not
"split" the sar. He had loaned the aocused money on occcasion and had also
borrowed from him. The title “engineer™ appeared in other offices where
the oocupants were not engineers. He did not name those offices. , The
acoused had nevsr neglected his work and wes “very astive,™ even working
on Sundays. The witneas listed other gifts that were received by the ao-
oused, himself and "Slava® not particularly material to the issues herein.
Ricol stated that other officers in “AMG" received gifts and he sew no
harm in this. Every few days he would report to the scomused, "I have so
much.® No receipts were ever given. Rioci received “around 24000, 28000
lire™ per month from the Allied Military Govermment as his pay (R 122-128).

It was stipulated by the parties that the offiocial exchange rate of
the Italian lire to the United States dollar fluotuated from 100 lire to
the dollar in February 1946 to 519 lire to the dollar in Ootober 1947 (R
86, Pros BEx 17). '

Romano Coasini, s civilian engineer formerly in the office of the

acocused at Headquarters Allied Military Govermment, identified, and there

" was received in evidence by agreement of the parties as Proseoution Bxhibit
1 a chart showing the warious divisions of the Allied Military Government
and the procedure followed in handling ocontracts for publioc works. The
eontracts were entered into between the civilian govermmental agencies
and the contraotors. The Italian Govermment provided the money whieh was
paid through the "Banoa D'Italia.™ The Public Works Division approved or
disapproved the project and had authority to reject the bids before the
contract was finally exeouted (R 22-32).

¥r. Luigl Brischi testified that he was an enginesr and the manager
of the oonstruction firm Angelo Farsura. He knew the sooused as the chief
Publie Works officer and Angelo Ricoi as his interpreter. His firm “had
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the tunnel Montebello and S Anna," also the tunnel “out on Via Venute."

- Work had been commenced on the first comtraoct in 1943, suspended in .
April 1945, and resumed in Maroch 1946, 4%t the request of the accused he
had made several visits to his office., Mr. Riool had also requested oon=
ferences with him at the Publioc Works office. In June 1946, he had given
Mr., Angele Ricel a million lire, in September or Ootober 1948 another
million, in December 1948 a third million. The witness stated that he
gave Ricol one million lire in Maroch 1947 and one million in May, both
payments being by cheoks. Be identified Prosecution Exhibit 10 as beinmg
ons of the checlks mentioned. FProsesution Exhibit 10 is a check drswm on
the Bank of Italy in the smount of 500,000 lire payable to Brischi axnd
indorsed in blank by him. It 1s dated 9 May 1947. .Some of the cheoks
had been made out in the nams of the firm's eashier, Bruno Carlucei.
Progecution Bxhibits 6 and 7 were identified by the witness as being two
of the checks issued through the cashier. Proseoution Exhibits 6 and 7
are ohecks drawn on the Bank of Rome dated 14 March 1947, paysble to Brumo
Carlucei and indorsed in blank by him. Each is in the amount of 500,000
lire. BHe had given to Mr. Ricoi a total of five and one=half million
lire. Ricci had demanded seven million. The money was given to Ricol
because "it is the power of the administration to suspend works and the
unoensorable Julgment and without the firm having power to elaim any re-
imbursement.® The witness identified Prosecution Exhibit 20 as being the
contract referred to and read from page 4 thereof which oontained the
clause authorizing cancellation of the contract at any time by the Allied
Military Govermment without any further obligation (R 129-132).

On oross-exsmination the witness was asked if the olause referred to
was in acoordance with Italian law. Hs replied that the Italian law had
& somewhat similar clause but that it was not so “severe." “Under the
Italian law if a ocontract was terminated for publiec works. the firm suffere
ing from this termination has the right to olaim a ocertain percent for the
work which is still to be ocompleted.® When the firm met with labor diffie
oculties "lMajor Richsrdson .’m‘borooded with the labor divisiea in order to
try and settle the matter.® In respomse to0 a question by .the court the
witness stated that “he expected nothing" in return for the money he had
given Risoi (R 133-138). . .

Mr. Angelo Comolli. an Italian industrialilt residing at Irieste,
testified that he was the owner of the Angslo Comelli construotion firm.
His firm had received a contract through Genio Civile. The acocused was,
at that time, “ohief public works."™ The witness stated that Angelo Ricoi
"demanded a certain amount of money from me for work I had performed on
behalf of the Genio Civile.," He had given Ricoi the checks which he
identified as Prosecution Exhibits 8 and 9 in the offioce of Publio Works
"Allied Military Govermment. Each of these checks are dated 10 May 1947,
are drawn upon the Institute of Credit, and are in the swm of 250,000 lire.
They are indorsed in blank by the payee "Aldo Antoni,™ an alias used by
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Mr. Comelli. EHe gave these checks because he was “afraid that be could

prejudice the performence of my work, or tho.t somé work oould be, taken
s¥ay from me, work whioch I was performing." He identified Proueution
Exhibit 23 as the contract which he had entered into and which bore his
signature. Specifically, the administration (AMG) had reserved the right
to cancel the "dooument® at "his uncensorabdle julgment,® That was the
reason hs gave Riooi the checks., Raquest was made upon him in l’bbmry
or March 1947, “whereas I delivered the money sometime: in May." On
oross-examination the witness admitted that he had been tried and eon~
viocted of "oorruption® but he had appealed the convistion. Eis defense

was based on the fact.that he delivered the money after having received

"the works and not in relation to sny act of the othsrs." He asserted
positively that at his trial he had testified that Riool made demands
upon him for the monsy. He had received contrasts in the amount of
400.0003000 lire but had never dileuuod the terms with the acoused (R
136=141

Eurioo Colombo testified that he was “gzecmeter® rith the firm of
Emilio Colombo. The Emilio Colombo Company had received a contract with
Genio Civile which had been approved by the "Publie Works Dept AMI™ for
construction of the ®tunnel Sandrinella.™ This ocontract was entered inte
“towards the end of January 1946." In the latter part of February or .
early March 1947 he had given to Angelo Ricci “a million and a half lite,*
In response to a request from Ricci he had gone to his office where Riocoi.
"asked me to teke on more labor." Ee was then working three shifts and
it was impossible to employ more_lebor. Befors departing Ricel requested
one and one-half million for the "gallery,"™ or tummel (R 141-145). On
oross=examination Mr. Colombo stated that be never negotiated with the
aoccused for the contract and that acoused's nams was not mentioned in
his dealings with Mr. Rieocd. His firm had prooured 500 millions in ocone
tracts and the Sandrinella Tunnel oslled for peyment of 26 million. The
witness admitited that he had been oconvicted in sonmection with gifts to
publis officers and their employees (R 145).

- On redireot examination the witness gave the following explanation
of his gift to Riools

"Qs Why did you give Mr. Riecei this nonoyt What aid you
expect in return?

"A. In the meeting I had with Angelo Rioo:\. in which oocuion
he demanded this money from me, Angelo Riococi told me that he had
favored me for the contrast for the tunnsl, so a oconversation
happened between myself and Ricel in which conversation I told
Rlecl that he ocould not have favored me firet of all because I
didn't know him end then beosuse the eontract I had stipulated
with Genio Civile, I didn't know what Ricei oould have dons for
me therefore I denied paying him the amount. About one or two
weeks after this meeting Ricol called me on the ‘jelephone, asked
me to go to his office because he had an urgent msed to talk to
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ms, We spoke of various jobs and in particular about the works
whiok were being performed on ths Sandrinella tunnel end on this
ocoasion he gave me the demand for a million and a half. Before
I left the room Rioei made that inference in this conversation,
tYou understand me, Mr, Colombo?' so I examined the ocontract and
- I found a clause in which the sdministration reserved the right to
sancel the econtract at any time without giving any reasons for it
and without any compensation being given to me, nor was I eantitled
to the peroent of the combtract which is provided for by the Italian
works rules, that is & payment for the works performed and the
percent of the works still to de performed. Obsessed by this and-
for the benefit of the firm Emilio Colombo I delivered the amount
to Angelo Riocel in order that the firm Colombo would not suffer
e jor damages besause the firm had kept its equipment on the
spot before starting the job and kept maimtenance on the work
already performed in 1943." (R 148) '

Lisutenant Colonsl John L. Keefe, 7177 Allied Military Govermment
Detaciment, testified that on 10 July 1947 he susoceeded the acoused as
Publie Works offiocer. In the bathroom which was ecomnected with the
office he noticed a footlooker with the name “Duane D Freeze™ stensilled
thereon (R 34). o .

~ Mr. leo J. Pagnotta testified that he was “Chief CIC in Italy, United
States Army." On 5 July 1947 he had been directed to investigate "Publie
Works of AMG, Trieste." On 9 July he visited the acocused in his offioe
“on the American second floor"™ at the Publio Works Building with a orew of
police who had “frozen the office campletely." Be identified Prosecution
" Exhibit 3 as a photograph of a footlosker found in the bathroom. Inside
qof the footloocker he found various fitems of personal clothing and s metal
box. In the presence of Captain é,;sg and Major Calahan he foroed open
the metal box and found therein/33%,259,00 in U.S. owrrency and other
items. The American notes were in denominations renging from one to five
hundred dollars. Inside the box there were also a Vacheron-Constantin
watoh, some traveler's oheoks "belonging to Mrs. Richardson® and a pay
ocheck of the socoused. Major Calahan of the G=2 Seotion took control of
the box after the photographs were mads, Prosecution Exhibit 3, the
photograph of the footloocker and metal box; Frosescution Exhibit 4, the
metal box, and Prosecution Bxhibit 5, the deseribed watoh, were received
" in evidenoce over the objeotion of the defense. Ths box and watch were
withdrewn at the sonolusion of the trial. Mr. Pagnotta identified
Proseocution Exhibit 12 as a photograph of the box showing the initials
"IP* whioch he had seratoched on the box for future identifisation,and
Proseoution Exhibits 13,14 and 15 as being photographs of the opened box
and its ocontents. The photographs had been taken in the witness' presence,
These exhibits were likewise received in evidenoce over objeotion (R 37-43).
The witness also identified Prosecution Exhibits 6,7,8,9,10 and 11 as
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being ohecks he had found during a search of the homs of Angelo Ricei (R 44)

Over the objection by defense counsel Mr. Pagnotts was permitted to
testify that his examination of the records of the Publio Works Division
revesled that the Angelo Farsura Company hed been ewsrded 23 contrasts total-
ing 924,181,525 lire and the Angelo Comelli Company had been awarded 70 oone-
traots totaling 338,998,455 lire, The Emilio Colombo Compeny hed drswn
301,375,444 lire and August. Pavan-Giungi Compeny had drawn 360,971,473 lire
(R 46)s Mr. Pagnotta was cross-examined at length oconocerning the manmer in
which he oonducted the investigation, the information he had obtained from
the files of the Public Worke Division, Allied Military Govermment, inoluding
the number of firms whose ocontracts had been approved in that office, the
relative number of contracts received by the variocus firms and the total
smounts involved, He was also ocross-examined comcerning testimony given
by him et certain civilian trials (R 47-63).

Major Robert Calahan, Ge2, TRUST, testifled that he visited the office
of Major Richardson in the Publie Works Building, Allied Military Govermment,
on 9 July 1947. When he arrived the steel box ?Pros Ex 4) was open on the
scoused's desk and inside there were found various items inoluding a wateh
(Pros Ex 5), sand sbout $27,000.00 in U.S. ourrency. The money was counted
by Mr. Pagnotta under the observetion of the witness and Captein Leon.
Subsequextly Major Calahan counted it for verification. An inveatory of
the contents wes made by Mr. Pagnotte in his presence. In addition to the
money the box contained one pay check, several travelers checks, ear rings,

a watch, several diamonds, a fountain pen, and sn Italian medal. The -
travelers checks were “made out to Mrs. Richardson.™ There was a monmthly
pay sheok payable to the order of Major Richardson.. Major Calshan identified
Prosecution Exhibit 16 as a true phctograph of the steel box(Pros Ex 4) and
its contents (R 65-69).

Without objeotion, the court took judiciel notice of "Part II War Dept
Circular 256 dated 23 Aug 1946, Seotion 8(e) of this cireular prohibits,
with exceptions not here materlsl, the use or possession of U.S. owrrency
in ocertein foreign countries. These prohibitions were made applicadle to
the Mediterranean Theater and published to the sommand by MTOUSA Circuler
146, 10 Septexber 1946, the provisions of which were read into the rooord
as followss

“(Prosecution read es follows: 'BE. Possession of U.S. currency
or coin by authorized persomnel /armed foroes of the U.S./ is proe
hibited except:s (1) Within the limits of a port of deberkation
or an airport of debarkation within this Theater. (2) When in
possession of oompetent travel orders to depsrt for the United
S(;atos) or a country where this type of ourrency is in use.')*

70 -


http:27,000.00
http:Jlilita.ry
http:ColOJll.bo
http:award.ed

(11)

Dolores lenassi, 16 Via Mazzini, Trieste, testified that she was &
olerk for the Pavan and Giungi Construstion Company. On 18 February 1947
she attended a birthday party for the accused at his home. On this ococa-
sion she handed the accused a watch, on behalf of ¥r. Giungi. It was
rumored that the accused was about to leave and the present was meent to
be & “souvenir."™ It was "likely" that the watch had been purchased at
®Dobner," the only watch shop in Trieste. .The wateh was given for mo
reason other than friendship and the scoused was reluctant to but did ace
cept it (R 71-77). ‘ :

Osoar Dobner, s jeweler at No. 70 Via Dante Alighieri, Trieste, iden-
tified Prosecution Exhibit 6 as a photograph of the Swiss ¥atch he sold to
Mr. Dino Giungi on 17 February 1947 for 135,000 lire (R 78-82).

©  Mr. Leo J, Pagnotta was recelled to the stand and testified that on
11 July 1947, at the Excelsior Hotel, Venice, Italy, he interrogated the
accused using Sergeant Clark as stenographer. Prior to questioning the
accused he had introduced himself as a member of the Counter Intelligence
Corps, warned the accused that he was not obliged to answer any questions’
and. if he did His snswers could be used as evidence against him. No threats
or promises of lmmunity were employed. He identified Prosecution Exhibit ‘
No. 24 as the transoribed report of questions asked and the answers.given
by the acoused on the ocoasion in question. Mr. Pagnotte also identified
Prosecution Exhibit 26 as the handwritten stetement of ssoused executed
on 12 July 1947 and Prosecution Exhibit 26 as a third statement made by
the acoused at the hotel on 31 July 1947. The defense objected to receipt
in evidence of the proffered exhibits and the law member ruled that they
would r)xot be admitted until the defense had been heard on its objectiom
(R 150

On oross-examination, Mr. Pagnotta stated that he arrived at the Lido
at Venice "at approximately 1300 to 1115." The acoused was on the beach
in company.with another offiocer. At the request of Mr. Pagnotta the ao-
oused dressed and received him at his room in the hotel. Ths interroga=-
tion began at about 1330 hours and, with a break for supper, continued
until about 0330 hours the following morning. During the questioning the
acocused stated that he had requested legal counsel. Mr. Pagnotta replied
that "I have nothing to do with legal counsel.”™ The*accused was under
orders to stay at the Excelsior Hotel, Lido, Venice, and a guard had been
posted near the door of his hotel room. In the introductory part of the
report of interrogation, Mr. Pagnotta had stated "that the acoused being
oonfined to quarters in his room® (R 150-154). The witness had not ar-
rested the accused, in fect he did not have suthorlty to arrest or to oon-
fine. A search of accused's quarters was made by the witness and other
officers particularly to see if there were any material which could be

-used by the ascused to commit suicide. Pagnotta telked to the accused's
wife, gave her the travelers checks, and the acoused's pay check which
had been found in the strong box in accused's office. The accused's
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family wes living with him at'the hotel. Mr. Pagnotta also questioned
the aocused on 24 July and again on 31 July. BHe was aware of the legal
protection afforded one against self-incriminastion and wes positive that
he had not violated “"those procedures.® The witness had made his inves-
tigation and interrogation of the acoused pursuant to orders from MIOUSA.
M¥r. Pagnotte admitted that, referring to Question 78 of the statement
taken on 11 July, he had said to the aooused, "You will have to make soms
kind of answer for the purpose of the investigation as to the derin.tion
of the oontents and as to your possession of the contents [o.f the dbo

. In response thereto the sooused had deslined to meke explanation (r )

The defense offered and there was received in evidence as Defense Exhibit

C the deposition of Major Frederick D. Blanchard, Air Corps., This deposi-
tion reveals that from July to September 1947 Major Blanochard was in command
of the ares in which the Excelsior Hotel was located; that pursuant to orders
the accused reported to him on 9 July end wes placed in arrest of quarters
at the hotel where he was permitted to be with his family; that he placed
. aoccused under Z24«hour guard in compliance with orders; that later he at-

tempted to get permission to remove the guard because he was short of
persomel and did not think the accused would commit suiocide; that during
mealtime and while on the beach the acoused was not direotly under guard
but was sccompanied by an unsrmed officer. The guard had no interest in
the procuring of a statement from the acoused. On 11 July the aocused had
addressed a sommunication to the Commanding General, 88th Infantry Division,
requesting that Lieutenant Colonel Keefe be sent to ILido %o render him legal
assistance, but Major Blanchard had ro knowledge of counsel being furnished
the aceused prior to 31 July 1947 (R 161, Def Ex C).

First lieutenant Sherman J, Smith testified that he was nmilitary msnager
of the Excelsior Hotel. When the accused was placed in arrest at the hotel
the witness had set aside the entire first floor for the eccused and his
family. Armed guards oocoupied s room nsar the accused and a guard was on
duty at all times. Only authorized persons were allowed to communicate
with the aocused. He wus not deprived of any meals, comforts, or necessities
. of 1ife, Iieutenant Smith soccompanied the accused to the hotel dining room
where he had his meals with his family. He also escorted ascused to the
beach twice each dey for exerocise (R 162-167).

. Mrs. Sybil H. Richardson, wife of the accused, testified that she had
met Mr. Pagnotta in Trieste on 8 July and on the following day he told her
that Public Works was being investigated. After interrogating her for a
_short time, he stated that "I would be able to Join my husband in a few
days." She joined her husband at the Lido of Venioce on the following
Saturday morning. On 24 July, as she and the ochildren were coming from
the beach she met Pagnotta, who stated that there were two things he de-
- sired to discuss with her. They went to her room. He asserted that ale
though "very illegel™ he wished to return "my travellers checks." She
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thanked him, He thea stated that he needed her help. &He related that ‘
he had been interrogating her husbend “all morning" but "its like hitting
a stons; he goes 80 far and then he stops.” He said, "he is a true Ameriean,
he won't squeal, he won't tell this, I am begging him to do it." The wite
ness them stated that Mr., Pagnotta told her that there were 52 people im- .
plicated "in this thing," inoluding high ranking officorl. Pagnotta begged
her to try te “"break"™ her husband, stating that he owed it ‘%o her anl the .
ohildren. She promised to cooperate and "I fairly hounded that man.® She
was sorry "today® that she had done this.. She could only see him on the
beach and the guard situation was getting “worse by the minute." 4ll of
these things added together made him “abnormal® (R 175-114) .

On oross-exaxdination the witness was asked 1: llr. Po.;noth made any
promfise to her oconditiomed on her husband's confessing. She replied, "He
ssid he would be benefitted and his family." Upon being examined by she.
ocowrt, the witness stated that she tock her_ meals with her husband “when
it was possible the officer 'ould remember to trin; him to the uning room"”
4:3 114). , .

The law mnbor read to the asoused his rights to be hoa.rd a8 a wituess
and the defense counsel stated that the acoused would testify “solely for
the admissitdlity of the statements, not as to the merits or to anything
else." He stated that on 8 July he reported to Colonel Carnes'! office and :
was introduced to Mr. Leo Pagnotta, a special agent of the Counter Intelligemce
Corps. BHs was then told that an investigation was being made and that he would
get his clothes and go with other agents to the Lide of Venice. He reported
to Mg jor Blanchard at the Lido on the "9th™ and was assigned quarters at the
Hotel Exoelsior. On the "10th™ Colonal Patterson came to the hotel and de-
livered to him the orders.plsoing him in arrest and allowing his family te
Join him. On the "11th" Pagnotta arrived and after lunsh he imformed tho- :

" saocused that he was there to osrry on the investigation, Ds stated thas =~
about SO people were involved and that "it was something met initiated here
but initiated over in Yugoslavia to owr Embassy and there to the Combimed .
Chiefs of Staff in Washington md then on da'n." The acoused rl;n.tod that =

*From what he told me he was a very pworful position. Il fact -
be started off by saying that I had a good record, had been a good -

.. soldier, aut of thousands that applied to Regular Army I was ome
of the few who reoceived it and I would continue to be one everybedy
‘in the division knew, my record wes olocr o.nd this was ' jut &
ronuuty. (= 176-171)

Prosecution Exhibit 24 was only a “small porkion of what trampircd. The
interrogation began in the afterncon and ended at three or four in the mora-
ing. He had repeatedly requested counsel but nons had been provided befere
31 July. Comversations with Mr. Pagnotta and his wife alarmed him because
he felt that "1 was o be made the goat" (R 177). During the afterncen of
Ve - - . -
' ‘ '
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11 gy, M Pagnotta had asked him if he knew what "states evidence
meant.® He replied that he had heard about it. Pagnotta replied that,

"Well, sometimes when you want something, investigators go to

& person who may know or who may be able to give them leads and
for retura for those leads or that information that person 1s
either granted immunity or other favors. DBe not only repeated
to me at the beginning but at the end of the two howr investige
tion" (R 178). The accused stated further in this regards

"He admonished me beoause I wouldn't make a statement, because
I, - that I sort of insist on my legal right on thate He said
it would be a shame that I, an allied officer, would have to
come and :stand trial, have o use Italian oivilians against mes
" why didn't I wise up like the British officers and just make a
statement, plead guilty and have it all over with" (R 179).

On orossesxamination the ascused stated that on 11, 24 and 31 July Mr,
Pagnotte had mede "implied™ promises to him that it would be better to
turn state's evidenoe, "in fact he implied there would be no oharges
preferred against me. It wasn't a direct promise, no, but a hint is as'
§ood. as & nod to a blind horse.®™ On 24 July Mr. Pagrotta had stated that,

If you don't make a statement you will take the rap for everything that
has been dons in Venegia-Giulis zone from the top to the bottom.™ Xo
threats were made on 12«12 July because “there was no nsed of threats®.
On being examined by the sourt, the sscused asserted that he also showed
his “stupidity" by making only one written request for oounsel, "I should
have made one every day." He understood his rights under Artiele ef War
24 (R 180-181). - s ’

Mr. Leo Pagnotta was recalled in rebuttal and denied emphatiocally
"that during the imvestigation of accused he either expressly or impliedly
promised thes accused immunity if he would turn state's evidence. Es had
oonversed with Mrs. Richardson but had not promised her that "it would go
much easier on Major Richardson if she ecould induce him to tell the truth
in this matter." The witness reasserted that Prosecution Exhibits 24, 26
and 26 were free and voluntary statements (R 182-184)s On orosseexsminae
tion, Mr. Pagnotta stated that he might have told the acowsed that "It

took only seven hours for Mireslava to tell the truth™ (R 134). .

The defense renewed its objeotion to the ixrtroduotion in ovidoneo of
Proseoution Bxhibits*24, 26 and 26, oonteading that the statemsnts were
shown to have been inwluntary. After extensive argument by oounsel, the
%a mx)nber everruled the objoctiom and thcy were received in oﬂdmo

R 188),

The prosecution offered in ovidomo the 27,2569.00° dollnra in mrioan ‘
owrency, whish was identified as hgving been found in Prosecution Exhibit

)
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No. 4, the motal box, and requested leave to withdrawrit at the close of
the trial. The defense objecked, contending that the money was obtained
as the result of an illegal search., The eourt overruled the objestion,
admitted ths currency, and suthorized withdrewal theresf for return to
the custodian., At the suggestion of the prosecution the gourt took
Judicial notice of AR 600-10 and all changes thereto (R 189). .

Prosecution Exhibit 24 consists of 27 pagol in question and answer .
form taken on 11-12 July 1947. It is not necessary to reproduce this doou-
ment here. It is sufficient to say that it states that M., Pagnotta had ine
formed the acoused of his rights and that the ascused did not objeot to being
interrogated, although he had asked for counsel. Among other statements,
the asoused asserted that he was drewing only $200 per month of his pay..

The admissions contaimed in this document fall short of being a confession
to the offenses alleged. Prosecution Exhibit 25 is a handwritten statement
by the acoused made on 12 July 1947 wherein he states that he "now™ realises
that he has been betrayed by those in whom he placed trust and oconfidence,
" but that "I never made sy deal with sny contractor to pay me either in
money or Yeluable gifts.” Prosecution Exhibit 26 is as follewss

31 July 1947
‘ -Excelsior Hotel
‘ " Room 729

Lido di Venezia

Statemont taken by Leo J. Pngnotta.
Countor-mtol genoe Corps

"I certify that I have been warned that I sm not obliged to -
say auything and that whatever I say may be used against me as
evidense, I further eertify that I understand my rights and am -
giving this statement willingly. I wish to add this statement
to the statoment made by me to Mr. Pagnotta.on 12 July 1947,

/s/ Biward H, Richardson
EDWARD H. RICEARDSON

} Major, E.A.
Signn.ﬁuro witnessed bys
/l/ iﬁo Je Pagnéttt ’
- LEO J. PAGNOTTA
Special Ageat, CIC
DECLARATION o o

-"0n  or about éoﬁtui»er' 1945 I becams sware that im my office
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of the Publis Works, AMG, Torino, Angele Risel was engaged in an
irregular practice of receiving monies angd gifts from ocontracting
occmpsnies and that he was giving a share of these monies to
Miraslave Bessi. I immediately called Ricei to task and reprimanded
him, warning that I would not tolerate swsh practice. ‘
"In September 1945 I was transferred to Trieste where I or-
ganized xy office, Angelo Ricel and Miraslawva Bessi followed me %o
Trieste whers I again employed them in their former positions. Im
NHovember 1945 or December 1945 I was mads Chief of Publis Works, .
ANG, Trioate. I was given two offloers, Major John Squires and
Captaiz =" . R. Taylor. Major Squires continued under me as uppnu :
offioer and cu.ptain Taylor as Publiec Works offiocer in Gorizias. )
Several civilians were also kept in their former positions to work
+« under me, .
- %Since 1946 I have noticed irregularities and signs of corrup-
tion which I have reported to the respective and effected departs
ment heads for their investigation. I may have spoken of these a
conditions to my subordinates and I have made written and verbal
reports, if some instances, to my superiors., I was aware that
¥ajor Squires, Captain Wilde, Captain Cockerham and other subore .
dinate offiocers had been reoceiving minor gifts on holidays or -
festive ocoasiors from oontrastors and friends in construotiom
firms, I was not gware that these subordinate officers were en-
gaged in ocorruptive practice. However, on several ocoasions, I
became suspicious of corruptive practice but in ~each case the
officer ooncerned satisfied me that no corruptiw prastice existed.
' *In the late winter of 1945 and 1546 Angelo Ricei again came
4o me_and informed me that he had received a sizesble amount of
monsy from construction companies as gifts. He also informed me
that he hsd been giving Miraslave Bessi her share ol these gifts
and that she had been spending money too freely. I again reprimsnded
Rieel and threatensd to fire him, However, he played upon my sympathy
and oonvineed me that the gifts were received for favers and servises
in oxpouting legal and normal procedures. Riosi also convinced me
that this money was used in part to prepars and secure the future of
Miroslave Bessi in order that she might not remaim destitute once
AMZ oontrol and work ceased. I then agreed to allow Ricoi to con-
tinue sccepting gifts of money but only as s gift for services
rendered. Ricol and I came to an understanding that we would share
‘equally all gifts received and that BRieei would dedwst from my
share any monies given to Miraslava Bessi. It was further under-
stood that Ricsi alone was to acoept gifts of money, mever in my
name or for me, and that he would keep in his possession all of the
money until ‘I requested it of him or told him to pay something for
me, Ococasionally Rieci would tell me that he had amassed so much
in quantity of monsy and would inguire what I wanted to do with it,
At times he would mnk;og from which companies the money came from,
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as for example, he would say I have reosived money from Camelli, N
Farsura, Sicelp and possibly others, and wculd ask what to do

with my share. I would estimate that I have received from twelve

to fifteen million lire from Ricci in this manner since 1945. With
these lire I have procured American dollars, in a major portion
through Ricoi and some by purchasing myself. I purchased my dollars
in Roms, - I do not know where Ricol purohased dollars for me, I have
never directly received monies with the exception of an account in °
the United States in the Community National Bank in Knoxville, Iowa,
which was opened for me by the American Engineering Co. Iowever,

I do not kmow whether any money has or has not been deposited in

this acoount. The account was opened under the name of Edward Hardy,
which are my two first nemes. This acocount was opened for me some-
time in late 1946 for my help in advising them on establishment in
Trieste and for orders we had given them and a triendahip which
existed between myself and Mr. Griffith.

"I kept all monies received from Ricoi and converted into
dollars by him and me in & light brown metal strong box which was
kept secure in a trunk formerly belonging to Major Duane D. Freese
which was in my private bathroom of my office., The strong box
was bought for me by Riccl in Torino. There was oanly ome key to
the strong box whioch I kept in my possession. I have placed in this
strong box a quantity of Ameriocan dollars whioh I thought amounted
to about twenty~four to twenty-five thousand dollars. I have also
placed about five hundred dollars worth of Swiss- Frenos in the same
box. Both monies were the converted lire which I had received from
Ricoi. In addition, the box held one Swiss watch, 18 karat gold case
which was given to me on my birthdsy, 18 February 1947, by Mr. Guingl
of the Pavan Guingl Comstruction Company. I also had three sets of
ouff links in the box, one set from my office help on Christmas
1945, another from Rioccl on Christmas 1946, and the third one for
Christmas but I don't remember from whom. There was also one diamond
ring with three extra diamonds which were pwrohssed for me by Ricel
out of the monies held by him for me. The silver cigarette oase in
the box wus given to me by a friend named Mekiea Ronsky. The oigarette
lighter was a birthday gift from Vera Monselis, proprietor of the
lodgings I used in'Florence. There was also an Italian medal in
the box which I received from the Italian government in 1946. There
were also two fountaln pens, & pay oheck, cheok book and travelers®
oheocks in the box which are the property of myself and my wife.

"The last occoasion of my receiving any money from Ricoi was
about. the last of June 1947 when Riooi gave me about one hundred
thousand lire which he always kept on hand for me. The last time
I placed dollars in the box was in the Spring of 1547, Thesse
dollars came from lire converted into dollars by Riecol.

%I certify that I have diotated the above statement on pages
1, 2, and 3 ¢o Mr. Leo J. Pegnotta, Counter Intelligense Corps and
that the statement is true to the best of my knowledge and belief,

/s/ Edward H. Richardson
. N ' EDWARD H. RICHARDSON
Signature witnessed by: Major, F. A«
s/ Leo J. ‘Pagnotte
LEO J. PAGKOITA
Speoial Agent, CIC"

-
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5. For the Defense

The defense called various witmesses who testified at lemgth concern-
ing the organiration of and the manner of operation of the Allied Military
Government, the wvarious civilisn organizetions which functioned under its
econtrol and supervision, the oilviliaen contractors who had been employed, and
" the total smounts involved in the oontracts which hed been swarded to oo.oh
contractor (R 196-228).

It was stipulated that if First I.ieutemnt Charles C. Walsh, former
adjutant of the 7108 Military Govermment Detachment, were present he would
testify that during 1945, 1946 and 1947 the provisions of AR 600-10, 8 July
1944, were not complied with in the area in question and thet he ocould find
10 record of any action having ever been taken concerning the same (R 229).

It was also stipulated that if the Town Major of Irieste were present
he would testify that he was the custodian of records and papers relating
to requisitions, that he had examined his records but had been uneble to
- find doouments relating to requisitioning of the building known as the

"Ministry of Public Works™ (R 230). The chief finance officer, Allied
¥ilitary Govermnment, testified that no funds paid to the oontractors:were
provided by the U.S. Govermment (R 246). ‘ ﬂ

Both sides having rested, the defense moved for a finding of not
guilty of all charges and specifications. Subjeot to objeotion by any
member of the ocourt, the law member overruled the motion as to all charges
and to all speoifications exoept Specification 4 of Charge II econserrning
which he sustained the motion. The President of the court objected to
the ruling with referense to Speecification 4 of Charge II, the court was
closed and upon being opemsd the President announced that the lew member's
_ ruling with respect to Specifisation 4 of Charge II was not sustained.

The prosecution wes granted leave to withdrew its Exhibits 1,4,5,16,18,
19,20,22,23,27 and Defense Exhibit B, substituting for the record photostatie
oopies, photographs and deseriptions (r 266) No further material evideme
was presented. : ' :

6. Disoussion

. The Spocification %o Charge I alleges a oconsplracy between the aco\uod
and Angelo Ricol to acoept gifts from persons and firms with whom the sce
cused was to .oarry on negotiations as agent of the Allied Military Govern~
ment, It will be noted thet no overt act in furtherance of such conspirscy
is alleged. In CM 320681, Watcke, 70 ER 125,133, and agein in CM 325762,
Edwards, the Board of Review, in considering conspiracy specifications
wherein no overt act was alleged, pointed out that although suoh pleading
did not state the offense of conspiracy me denounced by Section ST of the
Federal Criminal Code (18 usC 88), tho oode provision had not changed the
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hature of the common law offense of conspiracy but had mersly added tke
requirement that, for a conviction wunder the code, it was necessary that:
the indictment allege snd the proof show an overt act in furtherance of
the unlewful agreement (Br ve U.S., 24 Fed (2d) 405, 407; Marino v,
U.S., 91 Fed (2d) 691). the Waloke and Edwerds ocases (supra) it was .
that the common law offense of couspiracy, viz, & combination of
two or more persons to do en unlawful aot or to do a lawful act by unlew-
ful means, 1s clearly oconduot of a nature prejudiocial to good order and
military discipline and tending to bring discredit upon the military service
in violation of Article of War 96 (CM 296630, Siedentop, 58 BR 181,197).
And, in the oase of an offiser, if the object to be obtained be dishonorable,
as well as unlawful, and it will hereinafter appear that it was, the oon=
spiracy is properly chargeable unier A.rtiole of War 86 (CM 320455, Caillard,
69 BR 345, 377). .

Spocifioatiom 1 to 4 inclusive of Charge II allege that the ascused
on or about the dates alleged did wrongfully accept through his agent,
Angelo Ricoi, money and checks therein described from certain construction
" firms with whom the accused as Chief Public Works Officer, Allied Military
Govermment, Venesia~Giulia, had negotiated for the said Allied Military
Goverment. Speocifioation 5 alleges the acceptance of a watoh under like .
oircumstances. : )

AR 600=10, paragraph 2e (2) (a), 1, 8 July 1844, with urtda ninor
changes not material to the issues herein, proh.tbitl -

®"l. Acceptance by an otf‘icer of s substantial loan or girt
or any emolument from & person or firm with whom it is the offi-
cer's duty as en agent of the Govermment to oarry om negotiations,.®

The evidenoe shows that the United States and British military au-
thorities had occupied and set up a joint military govermmental organiza-
tion over the territory in question, that the accused was Chief of the
Publie Works Division of the military government as established, and that
his offiocial duties included the ultimate sapproval or disapprowal of ocone
tracts for public improvements which were being carried on between ocivilian
agenocies and certain contrectors. In order to gain favorable consideration
. with both the Allied Military Government and the subservient civilian or-
~ ganizations with whom they had contreacted direetly, the ocomtracting firms
mentioned in the specifications, aoting through their reapective agents,
delivered to Angelo Ricoi, the accused's chauffeur and interpreter, the
checks and money as found by the cowrt. Each sontractor's account of the

"+ delivery of the property to Ricoi, together with Rioceci's testimony con~

i oerning these transactions, leaves no doubt that the gifts had a direot

. relation to acoused's official duties., That the acoused had knwlodgo of

| and tacitly spproved Ricoi's conduct in procuring the “gifts," and in fast

induced the prastice, ocan be reasonably inferred from the agreement to
.divide the proocesds, the acoused taking half and Ricei half,~ Although a
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bank account was set up for Miraslava, it is apparent that she received
a minor proportion of the proceeds, The acceptance by Ricei of the money
and checks under the circumstances alleged constituted acceptance in law
by the accused. Although we are of the opinion that the accused's conduct
was violative of the provisions of AR 600-10, it is not necessary, in order
to sustain a conviction herein, to determine that the accused was directly
~ or indirectly carrying on negotiations with the civilian contractors within
the meaning of the quoted regulation. In the transaction of public busi-
ness, Army officers are, like Caesar's wife, required to be above suspicion.
The offenses charged are closely related to bribery in civil law (3 Wharton's
Crim Law (12th Ed), pp 2522-2525; U S Criminal Code, Sec 117 (18 USC 207)).
The gifts were received under conditions clearly conducive to corruption
and disloyalty to the military service and in each instance amounted to a
violation of Article of War 96 irrespective of whatever Armmy Regulations er
Federal Statutes may have otherwise been violated (CM 304586, McDowell, 32
BR (ETO) 1,4; CM 307417, Ruf, 30 BR (ETVY) 13,16; CM 235011, Goodman, 21 BR
243, 254). - T ' . -

The legality of the search of accused's office in the building known
as the Ministry of Public Works is called in question, It appears that
the Allied Military Government exercised control over the building as the
ocoupying power. The fact that the Town Major could not find a requisition
for the building is of no importance. The military power had control of
the building and the formality of a written requisition was entirely unneces=
sary. We quote from CM 248379, Wilson, 31 BR 235-236:

"Aythority to make, or order, an inspection or search of
a member of the mllitary establishment, or of a public building
in a place under military control, even though occuplied as an
office or as living quarters by a member of the military establish-
ment, always has been regarded as indispensable to the maintenance
of good order and discipline in any military commend. sx* such a
search is not unreasonable and therefore not unlawful™ (citing
authorities).

In Grewe v. France, 75 F., Supp. 433, a habeas corpus proceeding in
the DistTIct Cowrt of the United States for the Eastern District of
Wisconsin, the petitimmer cantended that evidence against him had been
illegally obtained by unlawful search of his quarters by military police
in a military compound established by the United States Army Occupation
Forces in Germany. The learned court held that the search of the milit
controlled quarters occupied by petitioner, and the seizure of articles
Tound therein, was not umreascnable or in violation of the Fourth Amend-
ment to the Constitution. We therefore conclude that the search of accused's
office and the wash rooy appurtensnt thereto was fully authorited in law

20
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end the exhibits constituting the American currency and other articles
were properly received in evidence (CM 209952, Berry, 9 BR 155, 167).

The circumstances under which the currency was found, together with the
reasonable inferences concerning its source, leave no doubt but that this
Us S. money was in accused’s possession within the meaning of the quoted
circulers, That a violation of War Department directives and circulars
is an offense cognizable in military law is beyond question (CK 325541,

___z__)

The defense objection to the introduction of the checks found in the
home of Ricei (Pros Exs 6, 7, 8, 9, 10, 11, inclusive) on the ground that
there was no showing that the accused had any connection with these docu-
ments is without merit, The prosecution adequately established accused's
-interest in all of these illegal transactions and even if it be admitted
that the particular checks found were part of Ricclls ®cut® from the gifts,
they were, in law, received by the accused through his agent, and the accused
cannot otherwlse be heard to complain about the search of Riccifs hame
(Gibson ve U,S,, 149 Fed (2d) 381; Hall v. U,S,, 150 Fed (2d4) 281),

We have set forth heretofore in considerable detail the testimony -,
of the accused and his wife which formed the basis of .the defense!s conten-
tion that the statements procured from him by lMr. Pagnotta were involuntary
.as having been induced by threat or promise, Ths accused stated that he
. was advised of his rights regarding self-incrimination by lMr, Pagnotta
and 1t would appear most improbable that a major in the Regular Army would
not be cognizant of the provisions of Article of War 24, Under the cire
cumstances shown, we attach no particular importance to the fact that the
. interrogation on 11 July lasted fram about 1300 hours to about 0330 hours
the following morning (lLisenba v, Califernis, 314 U. S. 219, 239; CM 252006
Kissell, 33 ER 331-343). The defense counsel contended that the circum-
stancos in this case are comparsble to the facts shown in CM 320230, Huffman,
69 BR 261, 269, wherein a confession was held inadmisgible upon a showing
that it had been procured after the accused had been confinad under gusrd
for more than 24 hours in a very cold room while wearing only scant cloth-
ing; that he was deprived of food and rest and was not permitted to speak
to anyone except the interrogators, As we vicw the facts, the instant case
presents an entirely different situation, for here the accused and his
sntire famlly were provided luxurious hotel facilities beside the sea, ac-
cused was allowed to be with his family while on the beach and at meal
times, and only a mild restraint was enforced, prompted, in part at least,

' to prevent self-destruction on his part. We find no substantial evidence
.tending to indicate that the statemsnts given by accused were involuntary
in the sense that they were procured by force, threat, or prcm.se ef favor .
or imnmity. ,

" It has been vigoronsly contended by civilian counsel for accused, in
oral argument and in his brief, that accused's confession herein should
be excluded becsuse cbtained while accused was under what was said to be
an unlswful arrest or restraint, It will be noticed that acoused was
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placed under administrative restraint on 8 July 1947, that he was ordered
into arrest in quarters at the Excelsior Hotel, Lido of Venisce, on 10
July 1947, that his confession was taken on 31 July 1947 after several
interrogations, and that the charges herein were preferred on 7 August 1947.
We have hereinbefore determined that, aside from the issue raised by the
allegedly unlewful restraint, socused's confession was voluntary in that
it had not been procured by force or promise of faver or immunity. Withe
"out deciding whether acoused was in fact unlawfully restrained, but assum-
ing for the sake of argument only that he wes, we will now inquire whether
the law will raise an inference of coercion from the bare faot of unlawful
arrest or restraint where in all othsr respects a confession teken while
in such durance is shown to have been wvoluntary.

At common law, it was held that e confession whioch was shown to have
been the fres and voluntary eaot of a coused was not bo be exéluded because
of what was considered the inocldental olroumstance that it was obtained
while accused was in unlawful custody (Sylvester Thornton's Case, 168
Eng Rep 955, overruling Ackroydfs and Warburton's Case, 168 Eng Rep 9643
CM 320230, Huffman, augra, should be distinguished on the ground that .
actual ooercion was s own). - On the other hand, the Supreme Court of tho
United States, in the exoroiso of its general supervisory powers over the
procedure to be applied by the civil Federal courts in the administration
of justioce and without calling into operation the Constitutional guarantees
of due prooess and the right against selfeincrimination, has held inadmissible
a oonfession taken while accused was in unlawful custody regardless of the
otherwise voluntary nature of the confession (MoNabb v, United States, 318
U.8. 332, 3413 see also dissenting opinion, 347; erson v, united States,
3518 U S 350,356; United States v. Bayer, 331 U.S. 532). The somewhat novel
rule of evidenoe announced in this 1¥no of authority is not applicable to
courts-martial, however, since the formulation of their correct procedure
is vested in the legislative and exesutive departments of the Government
(Conste. Art. 1, Seoc 83 AW 38; CM 307633, Bosten, 1 ER (POA) 287, 296).

In Faragraph 1l4s of the Manual for Cowrts-Martial, 1928, where the tests
to be applied to a partioulsr confession in gauging its wluntary or involun-
tary nature are laid down in gensral terms, it is stateds

“eo# Mo hard end fast rules for determining whether or not a
confession was voluntary are here prescribed., The matter depends
largely on the special oiroumstances of esch case. ##++* (Under-
scoring supplied).

It follows, then, that in military practice a confession is not te bs held
inadmissible merely becauss, although otherwise free from taint, it had been
taken while acocused was in unlawful restraint. In the instant case, without
animadversion upon the character’'of the restraint of which ascused complains
and after a oareful exsmination of all the circumstances attending the secur=
ing of accmsed's confession, we are of the opinion that such sonfession was
in feot and law voluntary and that it was properly received in evidence.

22
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The stipulated evidence of Lisutenant Walsh to the effect that
AR 600-10 had not been observed or enforced in the area during 1945,
1946 and 1947, even if trus, camnot be construed as oreating more than
s possibly mitigating circumstance. Leaxity in the enforecement of the law
has never 'been considered a defense (CM 319747, Watson, 69 ER 47, 62).

Over the obJection of defense sounsel the lsw member allowed Mr.
Pagnotte to state oertain findings from his examination of the reocords
of the [ _Allled 1dlitary Government which related to the identity of the
contractors, the number of contracts approved for each and the amounts in-
vwlved., Defense counsel appesrs to have abandoned his obJestion thereto.
beocause he introducsed similar compilations made by others. The proseocu=-
tion obviously imtended by this evidence to show that the aoocused had
favored certaln large contrastors, insluding those mentioned in the speci-
fications, In both instances the evidenoce was of a sesondary nature but-
the faots disclosed were unnecessary for a determination of the issues
herein. The oontrastors involved in this case, or their agents, had tes-
tified ooncerning thelr gifts and it wes lmmaterial whether or not they
had sctually besen shown any preference or granted any favors by the ac=
" oused, We oonsider the irregularity of no material importanoce.

In thelr brief ocounsel eomplain that the formal investigation as
directed by Article of War 70 was required by the appointiag euthority
to be eompleted within 48 hours. It will be noted that an investigation
of the Publie Works Division bad been in progress for nesrly a momth and
obviously the investigating officer appointed by the convening authority
most certainly had for his consideration the results of that investiga=~
tion. Although the accused made no request for further investigation be-
fore trial, and did not request a continuance when the case wis called
for trial, ocounsel argue that the investigation under Artiocle of War 70
was & mere formality and that the aocused was thereby deprived of due
process unier the Fifth Amendment, oiting Digest JAG, 1912-1940, p. 292;
Hioks v. Hiatt, 64 F Supp. 238; Reilly v. Pescor, 168 F (2d) 632, 635).
We find no aubstantial evidense to support the eontention that the ine
vestigation conducted by Major Pell was not in substantial compliance
with Artiocle of War 70, but if errors were committed in the administrative
procedure as set forth in the Artiele, they would not be effeotive to divest
the court of Jurisdiotion. Since 1924 this offioce has cchsistently held
that the investigative provisiomsof Artiole of War 70 are essentially ed-
ministrative and that even the absence of sush investigation will not
operate to vitiate the judicial proceedings ctherwise legal. (CM 209477,
. Floyd, 17 ER 149,153; CM 287834, Hawkins, 13 IR (ETO) 57, Ti=763 CM 280385,

arnoek, 1‘; BR (ETO) 163,179 CM 3523486, Ruckmanj CM 319858, Correlle, 69
2196).. ‘ B —

. On page 43 of oounsel's brief for asoused it is stated that cn'bioquent
to the trial the acoused received information leading to the belief that
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Lieutenant Colonel Vernon C. Rawls, JAGD, who sat as law member in the
case, was also the officer who signed the pre-trial advice and recom—
mendation to the Commanding General, Trieste United States Troops. The
record discloses that on 25 August 1947, when the charges were originally
referred for trisl by the Commanding General, 88th Infantry Division
(subsequently inactiveted), and on 1 November 1947, about the time the
charges were referred to the court which actually tried the case, the
recommendation for disposition in each instance was signed by John W,
Chapman, Colonel, JAGD, Judge Advocate, The record does not show that
Colonel Rawls had any connection with the case other than the performance
of his duties as law member,

The action of the reviewing authority in designating a penitentiary
as the place of confinement is ineffective because confirmation of the
sentence herein is required under Article of War 48. We nots, however,
that penitentiary confinement is not authorized for the offenses pleaded
herein (AW 42; CM 319025, Fischer).

7. On 26 February 1948 Mr. Ralph S. Croskey and Mr, George J, Edwards
of Phalladelphia, Pennsylvania, appeared before the Board of Review in accused!s
behalf, made oral arguments and submitted brief which has been considered,

8. Records of the Department of the Army show that the accused is
45 years of age, married, and has two children, He graduated from Iehigh
University with the Degree of B.S. in Civil Engineering in 1924 and was
engaged in structural engineering, He was ordered to active duty on 13
January 1941 as a Captain, FA, National Guard, and promoted to Major, AUS,
on 1 February 1942, The accused was appointed Major, FA, USA, on 5 July
1946 with rank from 18 February 1945, He has received 14 %Excellent® and
five "Superior® efficiency ratings, B

9. The court was legally constituted and had jurisdiction over the
accused and of the offenses, No errors injuriously affecting the substan-
tial rights of the accused were committed during the trial, The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence and to warrant confirma-
tion thereof, Dismlssal is authorized for a conviction of a violation of

Article of War 96 and is mendatory upon conviction of a violation of
Article of War 95.

Judge Advocate,
, Judge Advocate.
s Judge Advocate.
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JAGK - CM 328248 ' 1st Ind a. i anem

Lo
'\:’ .o ((‘ ce b

JAGO, Dept. of the Army, «ashington 25, D. C.
TO: The Seoretary of the Army

l. Pursuant to Executive Order No. 3556, dated May 26, 1945, there
are transmitted herewith for your action the record of trial and ths
opinion of the Board of Review in the case of Major Edward H. Richardson
(0-28977), Field Artillery, ,

2, As approved by the reviewing suthority, the accused was found
guilty by general court-martisl of entering into a conspirecy between 1
December 1945 end 15 March 1946 with one Angelo Ricci to accept contribu-
tions of money and gifts of property from persons and firms with whom
the acoused was negotiating es egent of the Allied Military Govermment,
Venezia-Giulia (Trieste, Italy), in violation of Article of War 95
(Charge I and its specification); of wrongfully accepting through Riceci
a bank check in the sum of 1,000,000 lire from the Angelo Farsura Compeny’s
of wrongfully accepting through Riecci a bank check in the sum of 500,000
lire from the Angelo Farsura Cdmpany; wrongfully accepting through Ricel
a check in the sum of 260,000 lire from the Angelo Comelli Construction
Company; of wrongfully accepting through Ricei 750,000 lire from the
Emilio Colombo Construction Company (Specs. 1 to 4 inclusive of Charge
II); of wrongfully acoepting a Swiss watoh of the value of $350.00 from
a member of the Pavan and Giungi Construction Company (Spec. 5, Charge II),
all of said companies being construcstion firms with whom the asoused had
negotisted as Chief Publio Works Officer, Allied Military Govermment; of
wrongfully having in his possession on 7 July 1947 at Trieste, Italy,
_about twenty-seven thousand two hundred and fifty-nine dollars ($27,259)
United States ocurrency, in violation of War Departmernt Circular No. 256,
1946 (Spec. 6, Charge II). No evidence of any previous conviction was
introducsed. He was sentenced to be dismissed the service, to forfeit all
pay and allowances due or to bescome due, to pay to the United States a fime
of §3,000.00, and to be confined at hard labor at such place as the review=
ing authority might direct for five years. The reviewing authority approved
the sentence, designated the U.S. Penitentiary, Lewisburg, Pennsylvanie,
as the place of confinement, and forwarded the record of trial for aotion
under Article of War 48. .

3¢ A summery of the evidence may be found in the acoompanying opinion
of the Board of Review. I conocur in the opinion of the Board of Review that
the record of trial is legally sufficient to support the findings of guilty
and the sentence and to warrant confirmation of the sentence.

In September 1945 the acoused became Chief, Public Works Division,

Allied Military Government, Venezia-Giulia (Free Territory of Trieste,
Italy). An Italian named Angelo Ricoi was his chauffeur and interpreter,
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One Miraslave Bessi, a young woman, was his stenogrepher. Accused's

office was in the American Section of the Ministry of Public Works Build-
ing in Trieste, Extensive public works improvements in the territory, suoch
a8 tunnels, highways, bridges, and housing projects were being authorized
by the Allied Military Government. The Italian govermment was required to
allocate funds for these improvements. A civilien govermmental agency
known es Genio-Civile contracted direotly with comstruotion firms for

these improvements subject to the approvel of the Allied Military Governe
ment, The accused, as Chief of the Publioc Works Division, was required

on behalf of the Military Govermment to epprove or disapprove the proposed
projects and any contracts for the construction. Over the door of acoused's
office there was a sign reading, "Major Richardson, Chief of Public Works;
Rioci Angelo, Engineer." Ricoi was not in fact an engineer. Sometime
during the winter of 1945 Ricol reported to the accused thet he had ebout
5,000,000 lire which he had collected from the Italien contractors and that
Miraslava was spending money too freely. It was then agreed that a bank
account would be set up for Mirasleve and 500,000 lire was deposited to
her oredit in a bank in Florence, Italy. The accused thereupon entered
into an agreement with Ricoi whereby Risei would collect money from the
contractors and that the accused wes to share the money and that Miraslava's
part would be deducted from the acoused's share. Riococl agreed to pay to
the eocused the money when demanded of him. Ricol procured a strong box

at a nearby Itelian city and delivered the box and keys to the accused,

In pursuance of this agreement Rlcoi demanded of and received gifts of
money and cheoks from the civilian contractors as followss

Date Amount . Source

15 Feb 1947 .750,000 lire Enilio Colombo Const Co.
14 Mar 1947 1,000,000 lire Angelo Farsura Const Co,
9 May 1947 500,000 1lire (checkg A.ngelo Farsura Const Co.
10 May 1947 250,090 lire (check) Angelo Comelli Const Co.

. On 18 February 1947, st a party given at his home the accused accepted
a8 a gift from Dino Giungi of the construction firm of Paven and Giungi a
Swiss watch valued at $350.00. On about 7 July 1947 e search wes made of
acoused's office in the Ministry of Publioc Works building and in the bath-
room adjscent to his office a footlocker waes found which contained a steel
box. The box was forced open and among other items theére was found U.S.
currenoy totaling $27,259.00,.

In a pre{-trial statement accused admitted entering into the alleged
oonspiracy with Ricol, admitted ownership of the U,S. currency found in
his office and admitted that sush money was colleoted from Italian cone
tractors. He had received about twelve to fifteen million lire in this
manner end converted it to Americen currency in Rome,

" 4. Records of the Department of the Army show that the acoused is

46 years of age, married and has two children. He graduated from Lehigh
University with the Degree of B.S. in Civil Engineering in 1924, and was
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engaged in strustural enginsering., He was ordered to active duty on
13 January 1941 as a Captain, Fleld Artillery, National Guard, and
promoted to Major, AUS, on 1 February 1942, The accused was appointed
Major, Field Artillery, USA, on 5 July 1946 with rank from 18 February
1945, He has received 14 “Exocellent" and five "Superior® efﬁ.oienoy
ratings, . ] )

5. On 26 February 1948 Mr. Ralph S. Croskey and Mr, George J.
Edwards, attorneys of Philadelphia, Pennsylvania, appeared before the Board
of Review in accused's behalf, made oral arguments and filed a brief which
has been considered,

6. I recommend that the sentence be confirmed and qarried into exeoue
tion. DPenitentiary confinement is not authoriged. I recommend that an
o.ppropriato United States disoiplinary barracks be designated as the Place
of confinement.

7. Inclosed is a form of a designed to ~Carry into effect the
foregoing recommendation sho

2 Inols MAS H. GREEN
1. Form of action Major General
‘2. Record of trial The Judge Advooate General

( GCMO 106, 12 Mgy 19L8).
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N DEPARTMENT OF THE ARMY (29)
In the Office of The Judge Advocate Gensral
_ Weshington 25, D. C.

JAGK -~ CM 328250

26 FEB 1948

'ﬁNITED STATES TRIESTE UNITED STATES TROOPS

v Trial by G.C.M., convened at Trieste,
Free Territory of Trieste, 5 December
1947. Dismissal, total forfeitures

and to pay to U.S. a fine of §100.00.

First lieutenant STANTON B.
LUNDE (0-1320246), Company D,
351st Infantry

N Nt N Nt Sge S St

+ HOLDIXG by the BO.RD OF REVIEW
SILVERS, ACKROYD and LANNING, Judge Advooates

1. .The record of trial in the case of the officer named above has ‘
been examined by the Board of Review.

2, Accused wes tried upon the following charges and specificationss
CHARGE Is Violatlion of the 95th Article of War.

Specification 1t In that 1lst Lieutensnt Stanton B. Lunde,
Company D, 351st Infantry, did, at or near Elliocott City,
Maryland, on or sbout 1 July 1946, wrongfully marry Grace
Elizabeth Robinson, of Baltimore, Maryland, without being
logally divorsed from Genevieve E. Lundé, of Wisoonsin Rapids,
Wisconsin, his lawful wife, then living.

Specification 23 (Finding of not guilty).
CHARGE IIs Viol'a.tion of the 96th Article of War.

Specification 13 In that 1lst lieutenant Stanton B. Lunde, #a%,
with intent to defraud the United States Government, did, at
or near Trieste, Italy, on or about 31 January 1947, unlawfully
pretend to lt. Colone)l John I. Casterline, Finance Officer,
88th Infantry Division, that his lawful wife was Grace Ellzabet!
Lunde, of 3335 Edmondson Avenue, Baltimore, Maryland, well know-
ing that sald pretenses were false, and by means thereof did
fraudulently obtain from the United States Government the sum
of $348.40.

. Specification 21 In that 1st Lisutenant Stanton B. Lunde, #*ae,

' with intent to defraud the United States Govermment, did, at
or near Trieste, Italy, on or sbout 28 February 1947, unlawfully
pretend to Lt. Colonel John I. Casterlins, Finance Officer, 88th
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Infentry Division, that his lawful wife was Grace Elizabeth
Lunde of 3335 Edmondson Avenue, Baltimore, Maryland, well
knowing that said pretenses were false, and by means thereof
did fraudulently obtain from the United States Government

the sum of $344.20. _ . :
Added Speocification Under the 95th Artiole of War.
Specifioation 3t (Finding of not guilty)e

He pleaded not guilty to all the charges and specifications. He was found
guilty of Specification 1 of Charge I, of Charge I, and of Charge II and
its specifications and not guilty of Specification 2 of Charge I and of
®Specification 3 of Charge I." No evidence of any previous convietion

was introduced. He was sentenced to be dismissed the service, to forfeit
all pay and allowances due or to become due, and to pay to the United States
a fins' of $100. The reviewing authority approved the sentence and forwarded
the record of trial for action under Article of War 48. '

3. Evidence

Without objection by the defense, there was introduced in evidence
8 Prosecution Exhibit 2 a ocertified and authenticated photostatio eopy
of the record of the prooeedings in a divorce sction between Genevieve E.
Lunde, Plaintiff, and Stenton B. Lunde, Defendant, had in the County Court
of Wood County, Wisconsin (R 9). The record recited that the parties %o
the action were merried on the 19th day of June, 1937, and that at the
time of the hearing, on 28 Februsry 1946, they were husbend and wife. The
defendant stipulated that he “will enter his personal appearsnce™ in the
sction but he did not appear st the hearing. The decree entered by the
oourt in this aotion, as it appeared in the record, ordered and adjudgeds

"l. That the bonds of marrisge subsisting between the
said plaintiff, Genevieve E. Lunde, and the said defendant,
Stanton B. lunde, be and same are hereby wholly dissolved.

. * *

"3. Thet this jJudgment so far as it affects the status
‘of the parties hereto shall not be effective until the expira=-
tion of one yeer from the date hereof."

Paragraph 2 of the decree provided for a financial settlement in lieu of
alimony pursuant to which the defendant was to assign oertain insurance _
policies to the plaintiff and pey her the sum of §500 cash, "payable to the
Clerk of this  Court in ten consecutive monthly instellments of $50.00 each,
commenoing with the entry of the decree herein."™ The deoree was dated 28
February 1946. Counsel of record for the defendant, Stanton E. Lunde, was
one M. S. King (Pros Ex 2). Again without objeotion by the defense, there
was received in evidenoce, as Prosecution Exhibit 6, a certified and authen-
ticated copy of a certificate of marriage teken from the files of the Clerk
of the Circuit Court for Howard County, Maryland (R 10). From this car-
tifieate it sppeared that Stanton Belvin Lunde, & resident of Baltimore,
Marylend, was “united in marriage™ '

-


http:huabe.nd

to Grace Elizabeth Robinson, also of Baltimore, on .1 July 1648 at
Ellioott City, Maryland. The application for the marriage license, a
copy of which appeers in the ocertificate, is signed "G. Elizabeth
Robinson" (Pros Ex 6). .

A certified copy of accused's Officers' Qualification Card was re-
ceived in evidence as Prosecution Exhibit 7 (R 10). On lines 19,20 and
21 of this form appeered the following informations

"(19) - (L) THC
VARITAL STATUS AND DEPENDENISt MARRIED )/ DIVORCED YV )
(20) LEGAL RESIDENCEt =--=- 45 Hoin Ave === Plymouth -- Wisoconsin
(1) VYName Mrew-Gv-Blisabeshk-Lunde Mrs. Harry Weinbaur
Emergency RELATIONSHIP Wi¥F8  MOTHER
Addressee Street Address 45 Hein Ave === Plymouth -- Wisoonsin®
Defense counsel stipulated that Prosecution Bxhibit 7 was Ma true copy of
the original®™ but requested permission to introduce the original itself.
The original was introduced as Prosecution Exhibit 8, "subject to with-
drawal at conslusion of the trial™ (R 10,11). Chief Warrant Offiocer
William R. Thorne testified that he was the official custodian of Prossou=
tion Exhibit 8. Upon having his attention ocalled to lines 15, 20 and 21
thereof, "where there appear to be erasures" and being asked to "explain
why" by defense counsel, the witness replieds

"Ilines == Sections 20 and 21 are the legal residence and
emergency addressee and permitted and required to be maintained
in pencil due to changes of address. The changes made are made

" whenever an officer reports into the persomnel seoction, . It is
erased and a new one put in" (R 14).

He 4id not know when the changes ‘on the ;a.rd in question were made, for
the oard was maintained by a noncommissionsd officer. He testified in
response to questions put to him by defense counsel as followss

“Q. By holding the ocard at an angle, does there appear to
be any figures under the pencilled notation as to the number and
street? .

"A. There is a vague street address which ends, apparently,
epartment 37a. '

"Q., 1Is there any number of the street?

"A. It looks like three == I can't distinguish the second
figure =« three, blenk, three, five, The street name appears to
begin with E.

*Q. In your opinion could that, from your examination of
the card, have been 3336 Edmondson Avenue, Baltimore, Maryland?

"A. I think it oould have in view of the fact that I can
see & vague outline of Baltimore." (R 14)
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Acoused's formal application for permission to marry one Renata

« Comisso, en Italian civilien, was received in evidence, together with
various scoompanying papers, as Proseoution Exhibit 1. No objection

. was made by the defense to the edmission of these documents. The appli-

. eation was dated 22 April 1947 and was apparently sworn to and subsoribed
by accused on 22 May 1947. In the application eoccused described himself as.
"proviously married” and stated that the date of his "final divorce decree"
was 28 February 1947. His “domicile end residence in the United States™
was deolared to be 45 Hein Ave., Plymouth,Wisconsin. Among the papers ac~
companying this application wes a ocopy of the reoord of the divorce pro-
ceedings between acoused and Gensvieve E. Lunde, which copy wes certified
to be & true copy under accused's signature. It was identiocal with the
copy of the recaord of the same divorse prooeedings introduced in evidence
as Prosecution Bxhibit 2. The applioation was received in Headquarters,
Trieste United States Troops, about 24 May 1947 where it was spproved and
forwarded to Headquarters, Mediterranean Theater of Operations. The latter
headquarters disepproved the application (R 7,8, Pros Ex 1).

Without objection by the defense, there were received in evidence as
Prosecution Exhibits 3, 4 and 5 certified copies of the pay and allowance
accounts of sccused for the months of January, Pebrusry and Maroch, 1547,
respectively (R 9,10). EBach voucher was signed by acoused, apparently on
the last day of the month for which the account was submitted, on-lines
16 and 18 thereof, line 16 being a certiflocate that the statement of acooun
in question was true end correct and line 18 being a receipt for payment
in cash of the net balance stated. All vouchers were stamped "Paid by
Jo I. Casterline, Lt. Col. F. O. 88th Inf. Div." The statement “Lawful
wife - Mrs. G. Elizabeth Lunde, 3335 Edmondson Ave., Baltimore, Md.™ ap-
pears on both the' January and Februery vouchers. Accused was oredited with
s total of $348.40 on the Jenuary voucher, $43.40 of which was for subsis-
tence allowance and §$75 of which was for rental allowance. On the February
voucher, he was oredited with a totel of $344.20, $39.20 of which was for
subsistence allowance, and $75 of which was for rental allowance., The
March voucher conteined the notation “lawful wife - Divorced 28 February
1947.® On this voucher he was oredited with a total of $251.71, §21.70
of which was for subslstence allowance. No rental allowance was olaimed
on this vousher., On all three of the above mentioned vouchers it is
stated that acoused was drawing pey based on his grade as a first lieu~
tenant with “over 3 year's service; 2nd pay period, 4 years completed on
24 September 1946" (Pros Exs 3,4,5). : ‘

Accused testified that he hed written to “an attorney in Wisconsin,®
asking for olarifioation "of the paragraph in the deoree®™ and that he had
received in reply the letier admitted in evidence, without objection by
the proseoution, as Defense Bxhibit A. The letter in question was dated
28 February 1946, was typewritten under the printed letter heed = '

*M. S. KING
Attorney at Lew
Wisconsin Rapids, Wis."
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" and wes purpertedly signed by J.8, King." In pertinent part, it reads
as follewss. _ » . o : -

. ’ ® - -

“The judgment was taken today, however, and I am inclesing
& oopy of 1it. »es .
* ‘ * .

"The paragraph of my letter of December 18 that you wamted
an intorprota.ﬁ.on of is as followss

- 1The decree does net beceme final until cne. yur

after its oentry, and during that time sny party whe will

oontinue to be a resident of Wisoonsin camnnot marry in

this state or elsewhere,!?
s "That merely means that a Wisoonsin resident whe is divoreed
in Wisoonsin snd who ocontinues a Wisconsin resident cannot remarry
in the stete or elsewhere legally for & periecd of one year. .

®If, however, such a party becomes a bona fide resident of
another state it is only necessary that the lew of sush other
state be ocomplied with so far as remarriage is concerned. I
trust that this gives you the information that you desire."

This letter was addressed to asoused “o/o Mrs. Harry Weinbauer, 45
Hein Avenus, Flymouth Wisconsin.,” Accused_stated that he had received
this letter while stationed at Camp Swift, Texas, and had given the lewyer
his mother's address for correspendence purpoul besause she wus handling
his affairs and “would know where I was." His mother had forwarded the
letter to him in Texas. He thought he could remarry because of the letter
®and the faot that I had songht legal advice :l.n Baltimore and was told it
only meant in Wsoconsin."

When he returned from overseas in August 1945. he "returned to
Baltimore" and from that time maintained his “residence® in that oity at
33856 Edmondson Avenue, at which place he "had.a room." .He had his ad-
dress oard msde out to show 33356 Edmendson Avenus as his home. 3335
' Bdmondson Avenus was “the seme address as" Grace Elirabeth Lunde. He

had been stationed at.Fort Meade, Marylend, prior to geing overseas the
first time. Ascused took the Edmondson Avenue address to be his "legal
residence™ because he lived in Baltimore "Quite some period of time"™ had
his "legal sddress™ ohanged to Maryland, and had established bank accounts
there. Be did not.have any other home "from August 19645 until the present
time," After returning from overseas in August 1945, he stayed at his
Baltimoere address during his “period of thirty days reouperation® amd
then reperted to his unit at Camp Shelby, Mississippi. He returned to
Baltimore over the Christmas, 1945, holidays and spent two weeks leave
there, He next "got baok™ to Baltimore in June, 1948, where he remeined
until he went-overseas the seocond time in August of that year. Om "1
July 1946" he oonsidered his "legal address™ to be Baltimore, Maryland.

*After" acoused arrived overseas the second time there was “always a
question® in his mind conserning the legality of his second marriage. The

Edmondson Avenus address was on his Form 66~1 "before the last change.”

- -
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- The change was made in March, 1547.  He did not intend to mislead "the
authorities™ when he nsed "the same initial on the second wife" es

he did “on the first wife," for.Grace Elizabeth Lunde preferred to be
designated “G. Elizabeth.". The last time he had heard from Genevieve
'E. Lunde was in July or August, 1945. He had sent the payments provided
for in the divorce deocree to the olerk of the court. His marriasge to '
Genevieve had taken place on 19 June 1937, The initial "E" in her name
stood for "Elizabeth" (R 15-233 Def Ex A). . S

4. l:.iisoussion

Charge I and Speoifiocation 1 thereof

Under this charge and speeification socoused was found guilty of the
orime of bigamy as that offense is known to militery law. In military
Jurisprudence, it is a violation of Artiole of War 96, and of Artlocle of
War 95 in the case of an officer, for one wrongfully, that is lntentionally
and without oolor of right, to purport to marry another while a former
marriage 1s still subsisting and thls is so quite without reference to the
statutory or other definition of the orime of bigemy, if there be such,
in the partioculer jJurisdiction in which the ast of marriage deoried took -
plece (CM 272642, Bailey, 46 BR 343, 347, and cases there oited). We will,
then, first inquire as to whether, at the time acoused went through a
marriage ceremony with Grace Elizabeth Robinson in Maryland on 17July:
1946, he was still married to Genevieve Elizabeth Lunde., The answer to
this question quite obviously turns upon the ilnterpretation to be given
the Wisconsin divoroe decree dated 28 February 1946 which “wholly dissolved" °
the bonds of matrimony between Genevieve and accused but, at the same time,.
provided that the judgment "so far as it affects the status of the parties"
would not become effective until the expiration of one year from the date .
of the deoree. Our determination of this question must, of ocourse, be
based on and, indeed, controlled by the applicable laws and judicial deoi-
sions of the State of Wisoonsin, of whioh laws and decisions we will take
Judicial notice sven though the court-martiel which tried this oase was
not sitting in the State of Wisconsin (Wheelock v. Freiwald, 66 F (2d)
694,7003 par 111, MCM, 19283 Prudential Insurance Co ¥. Carlson,
126'F (24) 607, 6175 seo par TZ5, TOH T928; O 289755, Tyoum, T BX (L)
155,158; compare CM 207264, Wilson, 8 BR 337,338). '

The Wisconsin statute pursuant to which the divorce decree here in
1ssue was rendered reeds as followss - ’

. "(1) VWhen a juigment or decree of divorce from the bonds
of matrimony is granted so.far as it affects the status of the
parties 1t shall not be effeotive until the expiretion of one
year from the date of the granting of such judgment or decree;
excepting that it shall immediately bar the parties from co-
habitation together #*¢. But in case either party dies within
seld period, such julgment or decree, unless vacated or reversed,
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shall be deemed to have entirely severed the marriage relation
immediately before sush death #ee,
. "(2) So fer as sald judgment or deoree affects the status
of the parties the court shall have power to vacate or modify
the same for sufficient cause shown #++ at any time within one
year from the granting of suoch judgment or decree provided both
parties are living. #*# If the judgment or deoree shall be vacated
it shall restore the parties to the marital relation that existed
before the granting of such Judgment or decree.

o . * *

"(4) #=» At the expiration of such year, sush judgment or
decree shall become final and conslusive without further proceed-
ings, unless an appeal be pending, or the court, for sufficient
cause shown, w*#* ghall otherwise order before the expiration of
such period."” (Seoc 247.37, Wisconsin Statutes, 1943).

Other pertinent Wisconsin statutes arei

Sec 246.03 (2). "It shall not be lawful for any person,
who is e party to anaotion for divoroe from the bonds of
matrimony, in any court in this state, to marry again until
om year after judgment of divorce is granted, and the marriage
of any such perason solemnized before the expiration of one year
from the date of the granting of judgment of divoree shall be
null and ‘oido-

Seo 245.04 (1). "If any person residing and intending

to oontinue to reside in thils state who is disabled or prohibited
from contraoting marriage under the laws of this state shall
go into another state or country aml there contract a marriage

" - prohibited and declared void by the laws of this state, such
marriage shall be null and void for all purposes in this state
with the same effect as though such prohibited marriage had
been entered into in this state." ) )

During the period between 28 February 1946 end 28 February 1947, was the
decree of divorce upon which accused here relies an interloocutory or nisi
deoree or was it, from the date of its entry, an absolute deoree, contain-
ing a mere prohibition against remarriage for a period of one year? If
the former be the case, then his "warriage®™ to Grace on 1 July 1946 wes
clearly bigamous, for he was still married to Genevieve. In the latter
event, however, even if the prohibition against/ﬁgrriage found in sections
245.03(2) and 245.04(1) were to be given extraterritorial effect (see
1o an ve loughran, 292 U S 2163 Fitzgerald v, Fitzgerald, 210 Wis 543,
46 N W 680, nois decree in iesue here), his marriage to Grace, ale
though it might be held invalid in some jurisdictions, would not be
-bigamous, regardless of the loocation of his domicile at the time of such
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marriege, for there would have been no prior marriage in existence at

the time. Parenthetically, it may be here stated that since Genevieve
was the wife of accused and was alive, as of judicial record made in

a oause to which acoused was & party and in which he did not deny these
faots, at the time of the entry of the Wisoonsin decree, it may be
essumed, in the absence of a showing to the oontrary, that her marriage
to accused was valid and that she was alive some four months later at

the time accused went through a marriage ceremony with Grace (Gorman v.
State, 23 Tex. 646; 34 A L R 4893 56 A L R 1273; Oliver v. State, 7 Ga App
TI5, 67 S E 8863 Pontier v. State, 107 Md 384, 68 & 1059, 1081, 7C J,

p 1173). The Restatement, after discussing the general tendenoy not to
give extraterritorial effect to prohibitions against remarriage contained
in a divorce decree emanating from another jurisdiction, makes the follow-.
ing comments '

"Provisional decree distinguished. A distinction is to be
noted between this case and a case where a divorce is, by the
law governing it, provisional only until the lapse of a certain .
time, or the common case of a decree nisi, or the so-ocalled
interlocutory decree, which does not become absolute until
further proceedings or after the lapse of a certain time. In
such a case, neither party ceases to be married until the lapse

“of the given time, and neither can marry again in any state,
since such marriage would be bigamous." (Rest., Conflict of
Laws, seoc 130; see also 32 A L R 1125).

- On its face, the Wisconsin deoree here under oonsideration, reed in

the light of the statute under whioh it was made, appears to have been a
deoree nisi in the first instance. Although a somewhat similer deoree
issued by a court of the State of Ksnsas was interpreted by the Supreme
Court of that State to have effected an absolute divorce from the bonds

of matrimony from the dete of ths entry of the decree with a mere prohibition
sgainst remarriage for a oertain time (Durland v. Durlend, 67 Kans 734, T4

P 2743 Wheelook v. Freiwald, supra, Kensas construoction of Kansas deoree
follwed;. the highest court of the State of Wisoonsin has come to &
different oonolusion with respeoct to Wisconsin divoroe deorees. In the

case of White v. White, 167 Wis 615, 168 N W 704, & husband who had sued

his wife for divorce in Wisoonsin and had obtained a deoree of the same

type ‘as the one in this case under a Wisoonsin statute similar to the

quoted section 247.37, moved out of the State of Wisoonsin, went through

s marriage oeremony with another woman in Chicago, I1linois, within the

one year period, and thereafter lived, as husband and wife, with the

seoond woman in Massachusetts. The Wisoconsin court held that the seoond
marriage wes blgamous and that, within the one year periocd, the wife who

had been the other party to the Wisoonsin divorce prooceedings might apply

- to have the decree entered therein set aside causa adultery. The ocourt saids

"Until at least the year had gone by from the emtry of the
Judgment wss, the parties hereto were still bound by the marital
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tle. wee Tntil such yeer elapsed, there was in existence no ab-
solute judgment of divoroe amd, consequently, no absolute
severasnce of the marital relationship."™ -

(See also, to the effect that a TWisoonsin divorce under section 247.37,
Wisoonsin Statutes, does not besoms absolute until the yesr has run and
that a remarriage within such period is bigamous, 26 Atty Gen (Wis) 1613
Means v. Means, 40 Cal App (2d) 489, 104 P (24) 10663 Ex parte Soucek,
TOT F (2d) 4053 Cumings v. United States, 34 F (2d) 284). It thus ep-
pears that in the instant case acoused’s marriage to Graoce Elizabeth
Robinson on -1 July 1946 was, in feoct and law, bigamous. But was it
oriminally so, in other words, did acoused marry Grace under color of

. right? - . .

Under our decisions, a bigamous marrisge entered into in good faith
upon & reasonable and non-rnegligent belief that the prior marriage had
ceased to exist is not an offense (CM Bailey, sugra). Although it may be
that good faith is not a defenss to & prosecution for bigamy in Maryland
(see Art 27, Sec 19-19A, Annotated Code of Maryland (1539 Ed), as smended
by Ch 88, Seo 1, Laws of Maryland, 1945),where the bigamous marriage here
in question took place, this acoused is not charged with having violated
Article of War 95 by reason of having contravened a law of that State and,
a8 has been heretofore pointed out, we are not obliged to follow nor are
we. conocerned with the definition there obtaining of what acts constitute
the “orime.of bigamy (see CM 245510, Carusome, 29 BR 195,198, which case
is hereby distinguished). In the instant case, the prosecution, by failing
to objeot to the introduction in evidence of Defense Exhibit A, the letter
to acoused from his oounsel of record in the Wisconsin divoroe proceedings,
conceded the authentioity of that dooument (CM 325457, MoKinster). By
this letter, acoused was advised that he could remarry In a State other
than Wisoonsin within the onms year period, despite the language in the \

Wisconsin divorce deoree, if he became a bons fide "resident®™ of such
state. We think socused, who does not appear to be a lawyer, was entitled
to rely upon this advice from his attorney even though we may not be in
accord with that counsel's interpretation of the law of Wisconsin. Aleo,
we find in this record of trisl no reason to assume that accused was aware
of the legal intriocacies involved in establishing a new domicile and sc-
oordingly we must hold that if, at the time he went through a marriage
ceremony with Grace Elirabeth Robinson in Maryland, he had a bone fide
belief that he was a “resident,™ as that term is loosely used by laymen,
of Maryland, then the.findings of guilty of bigamy in violation of Article
of War 95 must be set aside %(‘:M 260611, Wilkinson, 39 BR 308, 329, belief,
engendered by counsel, that interlooutory decree was absolute decree held
& valid defense to bigamy prosecution).

Having "married® Grace, a resident of Baltimore, it is not illogical
to aococept his testimony that he lived with her in that city as husband and
wife, even if only in "a room"™ and during periods of leave. In the Maryland
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marriage certificate he is desoribed as a resident of Baltimore. Ap-
parently, at some time before the trial, his "legal residence™ oz his
66=1 Card was given as 3335 Edmondson Avenue, .Baltimore, and this address
appeared on his Jsnuery and February, 1947, pay vouchers as that of his
®lewful wife.® Although it appeared that accused's lMarch, 1947, pay
youcher contained the remark "Divorced 28 February 1947," signifying
that he olaimed to be without.a "lawful wife™ at that time, that in
April or May of that year he olaimed to be "previocusly married" and s
resident of Wisoconsin in his epplication for permission to marry Renata
Comisso and that at some time (in March, 1947, accerding to sccused)

his "legal residence™ on his 66=1 Card was changed to show his mother's
Wisconsin eddress and the entry thereon as to his marital status was
changed from "Married® to "Divorced," this evidence has little bearing .
upon acoused's state of mind with respect to residenee on 1 July 1946,
the date of his purported marriage to Grace. These later events serve
only to show that sometime around March, 1947, after his divorce from
Genevieve had become final, ascused desired to renounce his Maryland
marriage, and if we were to speculate upon the reason for his faithless
oonduct in this respect we would point out the very strong probability
that his attachment to the Italian girl was the cause thereof, We oen-
olule that as a matter of law, upon all the evidence, the proof herein

is as oonsistent with an inference that soocused believed in good faith
that he was a “resident" of Maryland at the time of the marriage ceremony
with Grace Eligabeth Robinson as it is with the contrary inference that,
at such time, he considered himself a resident of Wisconsin. Accordingly,
we must hold that the record of trial is legally insufficient to support
the findings of guilty of Charge I and Specification 1 thereof.

Charge II and its Speoiﬁcitiona :

Under this charge and its spsoifications acoused waes fownd guilty of
having fraudulently obtained from the United States certain sums of money
in Jenuary and February, 1947, by unlawfully pretending that his lewful
wife was Grace Elizabeth Lunde, well knowing that said pretenses were false.
It would appear that in January and February, 1947, acoused was not lawfully
married to Graoce Elizabeth Lunde, No Maryland statute or deoision has come
to our attention which might be effective to validate acoused's marrisge to
Grace by reason of the removal of the disability whea his divoroe from
Genevieve became final on 28 February 1947 (see Bannister v. Bannister, .
181 Md 177, 29 A (2d) 287; Abramson v. Abramson, 49 F (2d) 501; Ch 849, :
Sec 2, Laws of Maryland, 1547; see also, 25 Comp Gem 128; 22 Comp Gen 11453
PL 56 -80th Congress, 37 U S C 104, as amended). We are of the opinion
that the court was warranted in assuming that the "Mrs. G. Elisabeth Lunde, -
3335 Edmondson Ave., Baltimore, Mi.", who was designated as acoused's
®"lewful wife™ on his pey voushers for these months was, becsuse of the ade=
dress appearing after the name, Grace Elizabeth'Lunde”and not Gensvieve
Elizabeth Lunde, - ST

Beoause of the view we take with regard to this charge and its léooi-
fications, it will be unnecessary to discuss the effect of the Wisconsin

10
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deocree of divorce nisi upon accused's right to allowances, during the
months of January and February, 1847, as the husband of Genevisve
Elizsabeth Lunde, although under the circumstances of this ocase it would
seem extroemely doubtful that he would have been entitled to allowances
on this basis (24 Comp Gen 883 25 Comp Gen 8213 see 37 USC 1043 CM 242395,
A.da.ms, 27 BR 61,73), or to consider the anoillary question as to whether,
1T he was entitled to allowances as an officer having a dependent, his
aot in designating Grace as his lewful wife instead of Genevieve would
constitute an offense cognizable within the allegetions contained in the
specifiocations hers under consideration (see CM 325636, Devine). We will,
then, treat this case as though accused's divorce from Genevieve had be-
oome final before January, 1947, but after the date of his marriage to
Grace. We will also pass by without ocamment the faot that aoccused now
stands oonvioted of having defrauded the Government of the whole sum
oredited to his acocount on the January and February vouchers, whereas
the fraud charged could not possibly relate to anything more than the
sums pald in excess of what he would have rooeivod had he been in an un-
. mrlod status,
L

It will be noticed that accused has been convicted under the charge
and speoifiocations here in question of having cemmitted on two ocoasions
the offense generally known to the common lew, by virtue of ancient
English statutes, as obtaining money or goods under false pretenses
(Biddle v. United States, 156 Fed 759). In military law, the acts which
constitute this offense, when ocommitted either in this country or on
foreign soil by persons subjeck to the Artioles of War, have been held
to be in violation of Article of War 96 (CM 328447, Talagan; par 1046,
MCN, 1928; see also CM 320681, Watcko) One of the essential elements
of the offense of obtaining money or ley or other property by false preterses
is that accused must have had knowledge, elther actual or comstruotive,
that the representation was untrus. Thus it has been held that where
acoused had entertained in good faith a belief in the truth of the repre-
sentation by means of which he obtained the property, the offense has not
been cormitted, even though it should later appear that the pretense was
in fact false (35 C J S, p 665, and ocases there ocited). In the instant
ocase, the misrepresentation denmounced in the allegations was the pretense
of scoused that his lawful wife was Grace Elizabeth Lunde. We must, then,
examnine the record with a view to determining whether it contains proof
which would warrant the court in coming to a conslusion, based upon a
moral certainty and not upon suspioion or even upon & mere preponderance
of the evidence, that accused knew he was not married to Grace at the
time he asserted that she was his lawful wife on the January and February,
1947, pay wouchers. It seems somewhat obvious to us that accused, a lay-
man, oould hardly have had aotual knowledge of the falsity of these state-
‘ments. Although acoused's “marrisge™ to Grace appears to us to haws been
bigamous and we are eware of no law which may have later validated that
purported uniomn, our findings in this respect are based upon oconsiderable
legal research in a field in which there is much confusion. Indeed, ao-
ocused received advioce from his Wisconsin attorney whioh is quite contrary

'
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0 what we believe the law to be. Can it be seid, however, that acoused
had constructive knowledge of the falsity of his pretenses made in January
and Februsry, 1947, that Grace was his wife on the ground that his later
inoonsistent statements on the March, 1947, pay voucher, on his applica-
tion to marry Remata Comisso and on the changes made on his 66-1 Card
indiocated that in Jamuary snd February accused did mot in good faith be-
lieve that Grsoe was his wife? The record of trial contains no evidenee
to the effeoct that aocoused had been the recipient of & legal opinion with
respeot to his marital status at variance with the advice given him by

his Wisoconsin lawyer. Although, when on the witness stand, acoused stated
that “after® he had arrived overseas the second time there was “always a
question™ in his mind ocncerning the validity of his second marriage, it
does not appear whsther he harbored this doubt before or after he presented
the Jamuary and February vouchers. The most that can be said oconocerning
aocused's ohange of heart with respect to his "marriage® to Grace is that
bis volte-face points with as much loglc towards the occurrence of eveuts,
not olearly brought to light in the record, which effectively operated
upon his mind end emotions only efter the representations here under dis-
cussion were made as it does towards the existence of & gullty knowledge
or suspicion of the falsity of such pretenses at the time they were made.
Consequently, we are of the opinion that the evidenoce as to acoused's
guilt of Charge II and its specifications is mo scanty that the court's
findings relating thereto must be set aside.

6. For the reasons stated, the Board of Review holds the record of
trial legally insuffiocient to lupport the findings of guilty and the sen-
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JAGK - CM 328250 ‘1t Ind
JAGO, Depta of the Army, Washingten 25, p. ¢. MAR 111948

TOs Commanding General, Trieste United States Troops, APO 209, o/o -
_ Postmaster, Hew York, New York

: 1. In the case of First Lieutenant Stanton B. Lunde (0-1320248),
Company D, 3561lst Infantry, I ooncur in the foregolng holding of the
Board of Review that the record of trial is legally insuffioclent to
support the findings of guilty and the sentence, and for the reasons
stated recommend that the findings of gullty and the senterioe be dis-
approved. '

. 2+ When ocoples of the published order in this ocase are forwarded
to this office, together with the record of trial, they should be ao~
ocompanied by the foregoing holding end this indorsement. For convenience
of reference please place the file number of the record in brackets at
the end of the published order, as follows:

(cM $28250).

1 Inel THOMAS H. GREEN
Record of trial Major General
The Judge Advoocate General






DEPARTMENT OF THE ARMY o
In the Office of The Judge Advocate General (L3)
Washington 25, D.C. '

‘ 10 MAR 1348
JAGH CM 328279

UNITED STATES FIFTH ARMY
V. Trial by G.C.M., convened at
" Fort Sheridan, Illinois, 1
Major KENNETH J. MACLECD December 1947. Dismissal.
(0=1000619), Adjutant .

. Genseral's Department.

Nt s Nt st st sl s

OPINION of the BCARD OF REVIEW
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General.

2. The accused was tried upon the following Charge and Specifications.
CHARGE: Violation of the 95th Article of War.

Specification 1: In that Major Kenneth J. MacLeod, AdJjutant
Generals Department, Illinois Recruiting District, did,
at the Gladstone Hotel, Chicago, Illinois, ‘on or about
30 July 1947, wrongfully enter a bed occupied by Corporal
Kenneth Wayne Gordon and indecently fondle the person of
the said Corporal Gordon, a male person.

Specification 2: (Finding of not guilty). .

Specification 3t In that Major Kemneth J. Macleod, Adjutant .
Generals Department, I1linois Recruiting District, did,
at the Whitcomb Hotel, San Francisco, California, on or
about 11 September 1947, wrongfully and in an immoral and
disgraceful manner attempt to enter a bed occupied by
Corporal Marvin D. Wadley, and did take hold of the penis
of the said Corporal Wadley, a male person.

He pleaded not guilty to the Charge and Specifications. He was found
not guilty of Specification 2; guilty of Specification 1, except the
word ®Corporal®™ substituting therefor the words "then Private," of the
excepted words not guilty, of the substituted words, guilty; guilty of
Specification 3; and guilty of the Charge. No evidence of previous
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. convictions was introduced. He was sentenced to be dismissed the
service. The reviewing authority approved the sentence a.nd forwarded
the record of trial for action under Article of War Uu8. .

3. The Board o6f Review adopts the stateﬁxent of the evidence con-
tained in the review of the Fifth Army Judge Advocate dated 5 January
1948, with the following additions: ‘

Corporal Gordon admitted that he had discussed the incident of the
night of 30 July 1947 with Haye and Wadley and Wadley talked to him
about going to the "CID." (R 26,27,193) Corporal Wadley testified that
he had heard,fram Gordon, of the incident involving Gordon and accused
prior to making the California trip with accused (R 150). Despite the
advances accused had made to him on the night of 10-11 September 947
Wadley stayed with accused in the same hotel room the following evening
because of financial reasons (R 173). Wadley, however, paid his share
of the hotel expense. The first person he talked to conceruing his
encounter with accused was his brother in Washington (State) with whom
he visited after leaving San Francisco (R 176). Wadley did not make an
official report of accused's conduct until about two weeks after his
return from the trip (R 177,188,189). Prior to making the report he
had asked accused for a transfer to the Adjutant General's School and
the request was refused (R 174,175). Accused had told Wadley at the
tims of the request that he could go if he had the qualifications (R 178).
The following day accused informsd Wadley that he did not have the
requirements (R 179). ‘

L. Accused was found guilty of indetently fondling the person of
Corporal Kenneth Wayne Gordon (Chg, Spec 1). The evidence adduced by
the prosecution shows that on the evening ef 30 July 1947 Corporals

. Gordon and Haye visited accused at his apartment in Chicago. Accused
was Gordon's section chief. During the course of the evening accused,
.who was attired in shorts only, furnished some mixed drinks as refresh-
ments. After having consumed three drinks Gordon became 111 and was
put to bed in an adjoining room by accused and Haye. Haye remained at
the apartment until about midnight :nd left. Subsequently Gordon was
awakened by accused who was sponging him. Cordon claimed that accused
tried to touch him under his shorts, but Gordon told him ¥That's encugh.®
QGordon want to the latrine and then laid down on the couch in the other
room. At accused's suggestion he returned to the bed. Accused entered
the bed and moved up against Gordon and asked if he minded if accused
slept close to him. Accused embraced Gordon with both arms and kissed
him and told him that he wished he had a son like .him. After 10 or 15
mimtes Gordon told accused that he did not like him "fooling around®
and rolled or pushed accused out of bed. Accused attempted to return
to the bed several times thereafter for a period of three hours. ¥hen
Gordon awoke the next morning he found accused in bed with him. A%t 7:00
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a.m. accused's roommate who had been away from the apartment during the
night entered the bedroom, at which time, according to Gordon, accused
was in bed with him. It may be inferred from Gordon's testimony that
he made no official report of the incident until sometime in Septamber
when Corporal Wa.dley suggested that he go to the CID.

Accused was also found guilty of indecent acts on the person of
Corporal Wadley (Chg, Spec 3). The evidence shows that accused who was
making a trip to California by military aircraft was asked by Wadley
who worked in accused's section at Headquarters, Fifth Army, if he could
get him, Wadley, a ride on the plane. Accused secured space for Wadley
and on 10 September 1947, with other military passengers mads the trip
to San Francisco. Wadley was to continue on to Washington but a ride
was not available until two days later. Accused went to the Whitcomb
Hotel in San Francisco and was followed by Wadley. At the hotel an
attempt was made to get separate rooms but only a double room was avail-
able and accused and Wadley were given the room. The record shows that
accused in no way invited Wadley to accompany him to the hotel. Wadley
had previously been informed by Gordon of the latter's difficulty with |
accused. Accused and Wadley had dinner together and visited some night
clubs. In the course of the evening Wadley partially consumed two .drinks.
They returned to the hotel and retired. Wadley was subsequently awakened
by accused. Accused sat on the edge of the bed, embraced Wadley with
his left arm and told him that he loved him. Wadley pushed him away but

~accused pulled the covers off Wadley, embraced him and seized his.-penis
but only held it momentarily as Wadley again pushed him away. Accused
remained in his own bed the remainder of the night and there was no
further incident. Wadley stdyed with accused the following night with-
out incident and when he left the hotel, paid his share of the expense.
He testified that he stayed with accused the second night because of
financial reasons. Wadley did not report the incident until approximately
two weeks after his return to Fifth Army Headquarters. In the meantime
he asked accused for a transfer to the Adjutant General School and was
told by accused that he could go if he had the qualifications. Later
accused told Wadley that he did not have the requisite qualifications.

The testimony of Gordon and Wadley supports the allegations con- -
‘tdined in the Specifications wherein they are named as the objects of
the indecent advances alleged, and the scent conduct alleged con- -
stitutes a vioclation of Article of War 95 (CM 236725, e, 23 BR 1153
CM 244212, McFarlane, 28 BR 217; CM 243977, Brejman, BR 1).

"In cases before the Board of Review for examination pursuant to
the second paragraph of Article of War 50%, as is the instant case,
~ the Board .is permitted to weigh the evidence in determining the legal
sufficiency of the record of trial. In the instant case where the
conviction on each of the two Specifications is based solely on the
testimony of one witness, that testimonmy should be subjected to close
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scrutiny and the Board ®if it appears contradictory on material issues,

incredible, as too unsubstantial to support the conviction, will reverse

it (oM 213927, Strong, 28 BR 129 at 146). In accordance with this rule
the evidence unfavorable to the findings of guilty has been given care-
ful consideration and as to each Specification will be briefly summarized

and discussed. .

(Specification 1, indecent advances toward Gordon). Gordon became -
suspicious of accused's intentions when accused in sponging him tried
to insert the sponge, or wet rag used, under Gordon's shorts. Gordon
then thought of leaving but did not, because he felt i111. After accused
bhad made his initial indecent advances and had been repelled, Gordon
remained in the bed, notwithstanding the fact that for a period of three
hours accused returned to the bed repeatedly. Gordon finally fell asleep
and awskened the following morning when accused!s roommate entered the
apartment at which time according to Gordon accused was in bed with him.
Accused's roommate, on the other hand, testified that accused was asleep
on the couch in the other room. Although Gordon discussed the incidents

. of that night with other enlisted men including Wadley, he did not report
them until some time in September, more than a month later, and then
only after such action had been suggested to him by Wadley. Gordon's
conduct in the whole matter while irregular is susceptible to explana-
tion. As to his remaining at the apartment it must be remembered that
he was but 18 years of age and was somewhat intoxicated. It is not

" likely that he would have the judgment and experience which would lead
him to take & course of action normally expected in the situation in
which he found himself. The court was entitled to disbelieve the
testimony of accused's roommate that accused was not in bed with Gordon
but was sleeping on the couch in the other room. As to his long delay
in making a report it is considered natural that a young immature emlisted
man would be reluctant to bring such grave charges against an officer in
the absence of corroboration, such as the corroboration of similar con-
duct by the officer offered by a third person, in this case, Wadley.

In this connection it is to be noted that accused was acquitted of making
indecent advances upon Haye who aecompanied Gordon to accused's apartment
and who allegedly was subjected to the indecent advances after Gordon
was put to bed. The acquittal in this instance appears to have been -

- motivated by the inconclusive nature of accused's conduct as described
by Haye rather than to a disbelief of Haye's testimony. It might be
asked why did not Haye and Gordon together report their respective
incidents immediately. Again it may be answered that they were deterred
by the natural reluctarce of enlisted men to make charges against an .
officer. Viewing the evidence in support of the finding of guilty of
Specification 1 of the Charge, in its aspects most favorable to accused,

the Board finds no reason to declare that the court incorrectly weighed
the evidence. -

(Charge, Specification 3, indecent advances toward Wadley). Wadley,
prior to leaving for California with accused, had heard of the incidents

L
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involving Haye and Gordon. Nevertheless he forced himself upon accused
and followed accused to the Hotel Whitcomb in San Francisco. He did,
however, try to secure a separate room but assented to their assignment
to the same hotel room. Despite the indecent advances made upon him
the first night by accused, he stayed with accused the second night. His
explanation for this was his financial condition. He did, however, pay '
his share of the hotel bill. On his return to the Fifth Army Headquarters
~ where he was employed in accused's section, Wadley asked accused for a
transfer to MAG" School. Accused informed Wadley that hs could go to
the school if he had the necessary qualifications: A day later accused
told Wadley he could not have the transfer since he lacked the nscessary
qualifications. Later, approximately two weeks after his return from
the West Coast, Wadley made a report to the CID concerning accused's
indecent advances toward him in California.

Wadley's actions in following accused to the Whitcomb Hotel in
San Francisco may be explained on the basis that he was a stranger in
a large city and was following along with the idea of finding a place
to stay. His acceptance of the same room with accused knowing of the
Gordon and Haye incidents was probably motivated by the thought that
if he refused it would be an affront to accused. His staying an
additional night with accused is not susceptible to the explanation
given by him, that is, finances. After all he did share in the expenses
incurred. Again it might be said he hesitated to offer affront to accused.
As against the inference that he concocted the incident because accused
refused to accede to his request for a transfer, it may be inferred that
he requested the transfer in order to remove himself from accused's
proximity prior to making a report. As to the finding of guilty of
Specification 3 of the Charge, it may not be said that the cou.rt in-
correctly weighed the evidence. .

5. Records of the Department of the Army show that accused is
3L years of age and single. He was graduated from the Western
Washington College of Education in 1940 and taught school for spproximately
a year. He had enlistsd service from November 1540 until October 1942
when. he was commissioned Second Lieutensant., He was promoted to First
Lieutenant on 7 June 1943, to Captain on 1l June 194l and to Major on
2 September 1945. He had service in the Pacific Theatre from March
194k to December 1945 and is entitled to wear two Bronze Stars.on his
Asligtic Pacific Ribbon. In addition, he is authorized to wear the
Philippine Liberation Ribbon, The American Theatre Ribbon, and the
Occupation Ribbon (Japan). His efficiency ratings of record are
uniformly ®Superior." :

In its review of the case the Board haa considered the following
letters written by accused: letter to Lieutenant Colonel T. J. Marnans,
AdJjutant General, Fifth Army, dated 7 January 1948; and letter to ’
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" Brigadier General B. M. Fitch, Military Personnel Procurement Division,
Department of the Army, dated 13 December 1947.

" 6s The court was legally constituted and had jurisdiction of the
person and the offenses. No errors adversely affecting the substantial
rights of accused were committed during trial. The Board of Review is
of the opinion that the record of trial is legally sufficient to support
the £indings of guilty and the sentence and to warrant confirmation of
the sentence. A sentence to dismissal is mandatory upon conviction of .
violations of Article of War 95.

7244 s Judge Advocate

,éﬁl'/ép%&ﬁ - ) » Judge Advocate
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JAGH-CM 328279 . 1st Ind ¥2T7 .8
JAGO, Dept. of the Army, Washington 25, D. C.
TO: The Secretary of the Army

1. Pursuant to Executive Order No. 9556, dated 26 May 1945,
thers are transmitted herewith for your action the record of trial and
the opinion of the Board of Review in the case of Major Kemneth J.
MacLeod (0-1000619), Adjutant General's Department.-

2. Upon trial by general court-martial this officer was found
guilty of lewdly fondling the persons of enlisted men on two occasions
in violation of Article of War 95 (Chg, Specs 1 and 3). No evidence
of previous convictions was introduced. He was sentenced to bs dis~-
mi ssed the service. The reviewing suthority approved the sentence
and forwarded the record of trial for action pu.rsuant to Article of
War 480 , )

3. A summary of the ovidence may be found in the review of the
Fifth Army Judge Advocate; which with minor additions, has been
adopted by the Board of Review as the statement of the evidence in
the case. The Board is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sentence
and to warrant confirmation of the sentence. 1 concur in that ’
opinion. :

On the evening of 30 July 1947 Corporals Gordon and Hays
visited accused at his apartment in Chicago. Accused was Gordon's
section chief. During the course of the evenlng accused, who was
attired in shorts only, furnished :some mixed drinks as refreshments.
After having consumed three such drinks Gordon beczme ill and was
put to bed in an adjoining room by accused and Haye. Haye remained
at the apartment until midnight. Subsequently Gordon was awakensd
by accused who was sponging him. . Gordon claimed that accused tried
to touch him under his shorts but that he desisted when Gordon told
him "That's enough.* GCordon went to the latrine and then laid down
on a.couch in the other room. At accused's suggestion he returned
to the bed. Accused thon entered the bed and moved up against Gordon
and asked if he minded if accused slept close to him. He embraced
Gordon with both arms, kissed him, and told him he wished he had
a son like him. After ten or fifteen minutes, Gordon told accused
he dld not like him "fooling around®" and pushed or rolled him out
of the bed. Accused attempted to return to the bed several timss
thereafter during a period of three hours. When Gordon awoke thes
next morning he found accused in bed with him. Gordon did not
make an official report of the incidents until sometime in Septembor


http:visit.ad

(50)

when Corporal Wadley, the enlisted man involved in the incident
hersafter described, suggested that he go to the CID.

At some later time accused, who was making a trip to
California by military aircraft, was asked by Corporal Wadley who
worked in his section if he could get him a ride on the plans.
Accused secured space on the plane for Wadley and on 10 September
1947, with other military passengers they made the trip to San
Francisco. Wadley was to continue on to Washington but a ride
was not available until two days later. Accused went to the
Whitcomb Hotel in San Francisco and was followed by Wadley. At
the hotel an attempt was made to secure separate rooms but only
a double room was available and accused and Wadley were given
the room. It is indicated that Wadley more or laess foreced his
presence on accused, and Wadley admitted that he had been informed
by Gordon of the latter's difficulty with accused. Accused and
Wadley had dinner together and visited some night clubs. In the
course of the everning Wadley partially consumed two drinks. On
returning to the hotel they retired but subsequently Wadley was
awakened by accused. Accused sat on the edge of the bed, embraced.
Wadley, and told him he loved him. Wadley pushed him away but ac-
cused pulled the covers off Wadley, embraced him, and grasped his '
perd.8 momentarily. Wadley again pushed him away, and the remainder
of the night passed without incident. Despite the incident Wadley
remained with accused the following right. His explanation for
this was his financial situation, although he paid his share of
the hotel expense. Wadley did not report the incident until ap-
proximately two weeks after his return to Fifth Army Headquarters.
Prior to reporting the incident he had asked accused for a transfer
to ®AG school® and had been refused.

Accused teatified in his own behalf and denied both inci-
dents. His roommate, a civilian, testified that he had been out of
the apartment the night of the alleged incidents involving Gordon,

- but returned to the apartment early in the morming, and that at that
time a soldier was sleeping in the bedroom, and accused was sleeping
on the couch in the other room.

4. The accused is 34 years of age and single. He was graduated
from the Western Washington College of Education in 1940 and taught
school for approximately a year. He had enlisted service from Novem-
ber 1940 until October 1942 when he was commissioned a Second 1ieu-
tenant. He was promoted to First Iieutenant on 7 June 1943, to
Captain on 14 June 1944 and to Major on 24 September 1945. He had
service in the Pacific Theatre from March 1944 to December 1945 and
is entitled to wear two Bronge Stars on his Asiatic Pacific Ribbon.
In addition, he 1s autharized to wear the Philippine Iiberation
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Ribbon, the American Theatrs Ribbon, and the 'Occup&t.ion Ribbon
(Japans. His efficiency ratings of record are uniformly "Superior.®

The following letters written by accused have been con-
sidered: lstter to Iieutenant Colonel T. J. Marnane, Adjutant
General, Fifth Army, dated 7 January 1948; and letter to Brigadier
General B. M. Fitch, Military Personnel Procurement Division, De-
partment of the Army, dated 13 December 1947.

5. I recommend that the sentence bs confirmed and carried
into execution. T

6. Inclosed is a form of action designed to carry the fore-
going recommendations into effect, should such recommendations
meet with your approval.

2 Incls : " THOMAS H. GREEN

1 - Record of trial ~Major General
2 - Form of action ' The Judge Advocate General

( GCMO 86, 15 April 19L8)e
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.- DEPARTMENT OF THE ARMY
In the Office of The Judge Advocate General
Washington, D. C. -

JAGN-CU 328331

UNITED STATES EIGHTH ARMY

Ve Trial by G.C.M., convened at
APO 343, 16 and 20 October
1947. Total forfaeitures and
confinement for one (1) year
and seven (7) months.
Penitentiary.

THEODORE CARR, JR. & civilian,
- formerly Frivate, Attached Un~
-assigned, Headquarters & Hsad-
quarters Detachment, 1l4th
Replacement Battalion, 4th
-Replacement Depot.

T Nl N St S s S g N et it

HOLIING by the BQARD OF REVIEW _
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates

1. The record of trial in the cass of the person named abtove
has been examined by the Board of Review.

2. The accused was tried upon the following Charge and Speci~-
fications:

CHARGE: Violation of the 94th Article of War.

Specification 1: In that Theodore Carr, Jr., a Civilian,
then a Private, attached unassigned Headquarters and
Headquarters Detachment, 14th Replacement Battalion,
Fourth Replacemsnt Depot, APO 703, did, at the Fourth
Rsplacement Depot, APO 703, on or about 12 March 1947,
for the purpose of obtaining approval of a clalm for
psy and allowances of a higher enlisted rating than
actually held by him,-make and use a certalin writing,
to wit: An entry in his service record, WD AGO Form
No. 24, wherein he represented himself to be a Staff
Sergeant, which said record and statemsnt was false
and fraudulent, in that he had not been promoted to
Staff Sergeant, and which statement was then known
by the said Theodore Carr, Jr., then Private Theodore
Carr, Jr., to be false and frandulent.
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Specification 2: (Finding of Not Guilty).

Accused pleaded not guilty to the Charge and Specifications and was
found not guilty of Specification 2 and guilty of Specification 1 and
the Charge. Evidence of ons previous conviction was introduced. He
was sentenced to forfeit all pay and allowances dus or to become due
and to be confined at hard labor for two ysars. Ths reviewing
authority approved only so mich of the finding of guilty of Speci-
fication 1 of the Charge as involves a finding that the accused did,
at the time and place allsged, for the purpose of obtaining approval .
of a claim for pay and allowances of a higher enlisted rating then
actually held by him, use a certain writing, to wit, an entry in his
service record wherein he represented himself to be a staff sergeant,
which said record and statement were false and fraudulent, in that he
had not been promoted to staff sergeant, and which statement was then
known by the sald Theodore Carr, Jr., then Private Theodore Carr, Jr.,
to be false and fraudulent, approved ths sentence, but remitted five
months of the confinemsnt at hard labor, designated the United States
Panitentiary, McNell Island, Washington, as the place of confinement
and forwarded the record of trial f£6r action under Article of War 50%.

3. Inasmuch as the Board holds that there was prejudicial error
committed during the trial, the evidence need not be summarized.

4. Lleutenant Colonel Martin M. Mendell, AGD, was appointed law
member of the court which tried accused, by Special Orders 182, Head-
quarters Eighth Army, 6 August 1947. Subsequently hs sat as such
member during the trial of accused by that court, and participated
in the hearing and determination of the casa.

At page four of the record of trial ihe following appears:

®PROS: Does any other member of the court believe he
has any facts which he considers ground for challenge
by either side against any member?

IM: I believe the court should know that evidence to
support the charges was obtained in my section. The
charges were preferred at my direction by my asasistant.
I have prior knowledge of the case, although I do not
feel I have formed a positive opinion. I belisve that
should bs called to the attention of the court as to
whaether I should sit on the case.

PRES: Court will be closed and we will vote on it.
Col. Mendell will withdraw.

The court was then closed until 0951, at which time
" the personnsi of the court, prosecution and defense,


http:defen.te

(55)

accused, and reporter resumed their seats.

PRES: Court will be open. The court, befors it closed,
questioned Col Mendell as to whather he personally in-
vestigated this matter, and as to whether he had formsd
@ positive opinion of this case, and he stated he had
not formed a positive opinion and did not personally
investigate the case, so that his order that charges

be preferred was purely an administrative matter as
section head, and the court in closed session voted

he would 'not be excused from sitting on this case.

Any objection? o

DEF: No objection.

PROS: Prosecution has no objection. Doss any other
member of the court have any knowledge, or is aware
of any facts, which might be ground for challenge by
elther side agalnst any menber?

PRES: There appear to bs none.

PROS: Prosecubtion has no challenga for cause. Prose- .
cution does not desire to challenge peremptorily. Does
the accused desire to challenge any member of the court
for cause?

" ACCUSED: No.
DEF: No.®

It therefore appears that, although the law member stated
that evidences to support the charges was obtained in his section,
and that charges were preferred at his direction, the court in
closed session voted that he would not be excused from sitting on
the casa.

: Paragraph 57b, Mamual for Courts-Martial, 1928, provides
in part as follows: ®If it appears # # # that & member is subject
to challenge on any ground stated in clauses first to fifth of 58e,
and the fact is not disputed, such member will be excused forthwith."
The third ground for challenge as stated in said paragraph 58¢ is,
"That he (the challengea member) is the accuser as to any offense
charged.® It is true that the accuser of record, the officer who
signed the charge shest, was Captain Milo Igersheimer who identified
himself on the witness stand as assistant administrative officer of
the 4th Replacement Depot (R. 22). Nevertheless it must be noted
"that Ileutenant Colonel Mendell did not state merely that he directed
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an investigation of the charges against accused, but that evidence to
gsupport the charges was obtained in his section, and that he directed
that charges be preferred (R. 4), thus indicating that he was familiar
with the evidence against accused, and that, in his opinion at the

time charges were preferred, such evidence was sufficient to support

the charges against accused. He was doubtless sincere in the state-
ment ho made at the trial that he did not feel he had formed a positive
opinion. . Neverthelass, since his statement identified him as an accuser,
under the provisions of paragraphs 57b and 58e, Manual for Courts-
Martial, 1928, quoted above, he should have been "excused forthwith,"
regardless of any opinion he may or may not have formed concerning either
the guilt or innocence of the accused. This case m3y be distinguished -
from those in which it has been held that a commanding officer who has °
taken administrative action relative to preferring or forwarding court-
martial charges does not necessarily becoms an accuser. The rule in
such cases is stated in Winthrop's Military Law and Precedents, 2nd Ed., -
Reprint, p. 62, as follows:

#Hhether a commander who has taken action in the
case of an officer of his command proposed to be tried,
- @8 by ordaring his arrest, preferring or directing
the preferring of charges, or approving charges as pre-
ferred, etc., — is to be considered as an accuser or pro-
secutor in ths sense of this Article, so as to disqualify
him from ordering the court and to make it necessary for
the Pregident to do so, is a question dspending mainly
upon the relation and animusg of such commander toward the
accused or the case. Where his action has been merely
official, the capacity indicated cannot in general pro-.
perly be ascribed to him. Thus, where, upon the facts
of the supposed offence being reported to him, and ap-
pearing to call for investigation by court-martial, he
has, as_commander, directed some proper officer, as the
commander of the regiment or company of the accused, or
his own staff judge advocate, to prepare the charges,
(indicating or not their form), or has approved or re-
vised charges already prepared, he is not to be regarded
as an ‘accuser! in the sense of the Article, his action
having been official and in the strict line of his duty."

In the instant case the law member was not in the position of
a commander and had no official duty to initiate charges, as an ad-
ministrative action. Evidence of the alleged guilt of accused came
to his attention only because he was the officer in charge of the
section in which certain information concerning accused became known. -
Under these circumstances it was proper for him either to refer the
information to the commanding officer of accused or, as he elected
to do in this case, to originate the charges as an accuser. Even in
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the case of a commander, Winthrop states ## # % where having per-
sonally originated or-drafted the charges, he (a commander) has
himself preferred them as his own, or caused them to be rreferred
nominally by another for him, with the purpose of having them
brought to trial, he is properly the ‘taccuser,!' even if he may
occupy no hostile or adverss position toward the accused®
gi).nthrop'a Military Law and Precedents, 2nd Ed., Reprint, pp. 62,

Aithough the defense did not object to Lieutenant Colonel
Mendsll sitting on the court, it has been held that the language
of paragraph 57b, Manual for Courts-Martial, 1928, is of the strongest
protéctive quality and calls for full disclosure and prompt action
by the court in excusing the disqualified member (CM 282160, Bemnett, -
15 BR(ETO) 69). The law member, therefore, should have been sxcused
without the necessity of further challenge, and his presence as a
member of the court was prejudicial to the substantial rights of
the accused.

5. For the reasons stated, the Board of Review holds that the
record of trial is legally insufﬁ.cient to support the findings and
sentence.

"7«—-—1.—‘4 fz&#ﬁ Judge Advocates
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JAGN-CM 328331 1st Ind .

JAGO’ Depto of the m, Washington 25, D. C.

TO: Commanding General, Eighth Armr APO 343, c¢/o Postmaster,
San Francisco, California.

1. In the case of Theodore Carr, Jr., a civilian, formerly
private, Attached Unassigned, Headquarters & Headquarters Detach-.
ment, l4th Replacement Battalion, 4th Replacement Depot, I concur
in the foregoing holding by the Board of Review and for the reasons
stated therein recommend that the findings of guilty .and thse,.sen-
tence be vacated.

2. ¥When copies of the published order in this case are for-
warded to this office they should be accompanied by the foregoing
holding and this indorsement. For convenience of reference and to
facilitate attaching copies of the publishad order to the record in
this case, please place the file number of ths record in brackets
at the end of the publishad order, as follaws:

(cu 328331)
1Incl o H. GREEN

Record of trial . Major General -
. o . The Judge Advocate General
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DEPARTMENT OF THE ARMY
In the Office of The Judge Advocats General
Washington, D. C.~

JAGN-CK 328351

UNITED STATES NINTH AIR FORCE

Ve Trial by G.C.M., convened at
Sumter, South Carolina, 11
December 1947. Idishonorable
discharge and confinement for
two (2) years. Disciplinary
Barracks. . .

Private WESLEY F. JOHNSON
(37602397), 55th Fighter
Squadron, 20th Fighter Group,
20th Fighter Wing, Army Air
Forces.

e N N’ s s N N S

.. HOLIING by the BOARD OF REVIEW
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates

- 1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

.
2. The accused was tried upon the following Charges and Speci-
fications:

CHARGE I: Violation of the 93rd Articls of War.

Specification: In that Private Wesley F. Johnson, 55th
Fighter Squadron, 20th Fighter Group, Shaw Field,
South Carolina, did, at Shaw Field, South Carolina,
on or about 6 November 1947, feloniously take, steal
and carry away one 1937 Buick automobile, value of
more than $50.00, the.property of Sergeant Robert G.
Storey, 79th Fighter Squadron, 20th Fighter Group,

. 0th Fighter Wing, Shaw Field, South Carolina.

CHARGE IT: Violation of the 96th Article of War.

Specification: In that Private Wesley F. Johnson, 55th
Fighter Squadron, 20th Fighter Group, Shaw Field,
South Carolina, having been restricted to the limits
of ‘Shaw Field, South Carolina, did, at Shaw Field,
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South Carolina, on or about 0230 hburs, 6 Novenber
1947, break said restriction by going beyond the
‘limits of Shaw Field, South Carolina.

The accused pleaded not gullty to and was found guilty of all Charges
and Specifications. He was sentenced to be dishonorably discharged

the service, to forfeit all pay and allowances dus or to become dus,

and to be confined at hard labor for two years. The reviewing authority
approved the sentence, designated the Branch, United States Disciplinary
Barracks, Camp Gordon, Georgia, as the place of confinement, and for-
warded ths record of trial for action pursuant to Article of War 50%.

3. At about 1900 hours, 5 November 1947, a Bulck sedan, the pro-
perty of Sergeant Robert A. Storey was parked, unlocked, behind barracks
57, Shaw Field, South Carolina. At about 0600 hours 6 November 1947
Sergeant Storey noted his car was missing although he had given no
one permission to take it (R. 6-11). About two days later Sergeant
Storey next saw his car in a field &out 25 yards from the highway
and about 5 miles from Shaw Field.. At that time ®"a GI OD cap with the
serial number K-5989 in® it was found lying in the front seat of the
car (R. 11). This cap, properly identified, was introduced in evi-
dence as prosecution's exhibit 1.

Private James E. Koen testified he was the owner of the cap
(Pros. Ex. 1); that accused borrowed it from 1800 to 1830 on 5 Novem-
ber 1947, and on the same evening about 1900 asked to borrow it a second
time; that witness consented to the second loan but did not know whether
accused actually took the cap; that witness did not use the cap and was
not aware that it was missing until he was advised of its whereabouts
by CID agents several days later (R. 13-16).

About 1800 hours 7 November accused was brought to the CID
office for interrogation relative to the offense in question. At
that time, after being advised of the purpose of the interrogation
and the identity of his questioners, but not of his rights under
Article of War 24, accused denied any knowledge of the theft (R. 18,
20). During the following three hours accused was questioned at length
by CID agents ®Mr." McCallough, "Mr.® Hissett, First Iisutenant Thomas
W. Martin (R. 18-19) and a fourth agent, unnamed (R. 30). After dis-
crepancies in accused's oral statements were pointed out to him, he
finally said ®"All right, here it is fellows. I will tell you," and
then made a full confession (R. 20). Accused was then asked if he was
willing to make a written statement and after he assented hs was ad-
vised of his rights under Article of War 24, Thereafter he dictated
and signed a confession which was identified and admitted in evidence
as prosecution's exhibit 2 (R. 20, 34).

All witnesses were agreed that no force or threat was’
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directed against accused during his interrogation. Witness for the
defense testified that interrogators advised accused, in substance,
it would be "easier® for him if he told the truth (R. 22) but such
assertions were categorically denied by such interrogators when
called as prosecution witnesses.

Respecting the Specification of Charge II the record con-
tains stipulated testimony establishing that on 24 October 1947 ac-
cused was restricted to the limits of Shaw Fleld for a period of 55
days (R. 6). ,

4. The evidence contained in the record of trial, sans ac-
cused's confession, is not legally sufficient to support a finding of
gullty. It follows_ that the only question requiring discussion here
is whether the confession was propsrly admitted into evidenca.

The voluntary character of a confession is the fundamental
and ultimate test of its admissibility (par. 114a, MCM, 1928). From
an examination of the Manual for Courts-iartial TSec. 225b, MCM, 1921;
par. 1143, MCM, 1928) and pertinent holdings by the Board of Review,
wg conceive ths law in such cases to be properly stated as follows:

When a confession is obtained by questioning of
the accused by his military superior its admissibility
must be established by competent evidence in the record: -

(a) That it was of a spontaneous character (CM
255162, Lucero, 35 BR 47; CM 233611, Eckman,
20 BR 29; Cu 224549, Sykes, 14 BR 159; CM
288872, Clark, 1 BR (POA) 89); or

(b) That the accused, at all times throughout
such questioning, substantially understood
his rights as set out by AW 24 (CM 320252,
Rodriguez (1947); Ci 318851, Stacy (1947);
, CM 234561; Nelson, 21 BR 55; CM 237255,
Chesson, 23 BR 317; CM 242082, Reid, 26 BR
391; CM 254423, Gonzalez, 35 ER 248).

5. In this case four CID agents, including at least one officer,
questioned the accused for approximately three hours before they
succeeded in obtaining his oral confession, despite his consistent
earlier denials of guilt. There is nothing in the record of trial to
indicate that during the whole, or any portion of that period accused
was In any degres aware of his rights respecting self incrimination,
and the record affirmatively shows that he was not advised, by his
interrogators, of such rights until after his confession had been
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obtained and he had agreed t¢ its reduction to written form.

The applicatble rule of law set out above forces a conclusion
that the oral confession of accused was inadmissible because it was not
voluntary, and it is quite obvious from the record that such inadmissibility
equally attaches to ths written confession (Wharton's Cnminal Evidencse,
Vol. 2, Sec. 601, CM 316223, Evans (1946)).

6. For the reasons stated the Board of Review holds ths record
of trial legally insufficient to support the findings of gullty of
Charge I and its Specification and of Charge II and its Specification,
and legally insufficient to support the sentencs.

Judge Advocate.

(SICK IN QUARTERS) , Judge Advocate?

‘fhﬂd%nn?&; Judge Advocate.




(63)

JAGN-CM 328351 1st Ind MARS 194

JAGO, Dept. of the Army, Washington 25, D. C.

TO: Commanding General, Ninth Air Force, Creenville, South
Carolina. :

1. In the casd of Private Wesley F. Jolnson (37602397), 55th .
Fighter Squadron, 20th Fighter Group, 20th Fighter Wing, Army Air
Forces, I concur in the foregoing holding by the Board of Review
and for the reasons stated therein, recommend that the findings of
guilty and the sentence be vacated.

2. When copies of the published order in this case are for-
warded to this office they should be accompanied by ths foregoing
holding and this indorsement. For convenience of reference and to
facilitate attaching copies of the published order to the record-
in this case, please place the file number of the record in brackets
at the end of the published order, as follows:

(Ci 328351).

1 Incl " THOUAS H. GREEN
Record of trial - : Major General
The Judge Advocate General






DEPARTMENT OF THE ARMY (65)
1IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL «
VASHINGTON 25, D. C.

JAGQ - CM 328401 28 JAN 1948
UNITED STATES g UNITED STATES CONSTABULARY
Y. ) Trial by G.C.M., convened at

: : ) Wetzlar, Germany, 24 July
Private CLYDE M. STILL ) . 1947. Dishonorable discharge
(RA 33514188), Headquarters ) and confinement for two (2)
and Headquarters Troop, 3d ) years, Disciplinary Barracks.
Constabulary Regiment ) . :

HOLDING by the BOARD OF REVIEW
JOHNSON, BAUGHN and KANE, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits this, its
holding, to The Judge Advocate General,

2. Accused was tried upon the following Charges and Specifications.
CHARGE I: Violatlon of the 6lst Article of Viar, .

Specification: In that,_Private Clyde Still, Headquarters and Head-
quarters Troop, 3rd Constabulary Regiment, did, without proper
leave, absent himself from his stetion at fetzlar, Germany,
from about 7 May 1947, to about 27 May 1947, i}

CHARGE II: Violation of the 65th Article of Viar.

Specification: In that Private Clyde Still, Headguarters and Head-
quarters Troop, 3rd Constabulary Regiment, having received a
lawful -order from 8 Sgt John Kalinowski, Headquarters Troop,

a noncommissioned officer, who was then in the executlon of

his office, to remain in the barracks hall until he went into
- his room for his equipment, did, at iletzlar, Germany, on or

about 1000 hours, 7 May, 1947, willfully disobey the same.

CHARGE III: Violation of the 96th Article of Har,

Specification: In that Private Clyde Still, Headquarters and Head-
quarters Troop, 3rd Constabulary Regiment was, at Bremen
Germany, on or about 27 May, 1947, drunk and disorderly while
in uniform,
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CHARGE IV: Violation of the 93rd Article of War,

Specification: In that Private Clyde Still, Headquarters and Head-
quarters Troop, 3rd Constabulary Regiment did, at Bremen
Germany, on or about 27 May 1947, with intent to do him beodily
bharm, commit an assault upon Private William Zlacki, a military
policeman, in execution of his duty, by willfully a.nd felon-
iously striking Private William Zlacki, in the groin with his
f eet,

CHARGE V: Violation of the 69th Article of War.
(Finding of Not Gu.ilty).

Specification. (Finding of Not Guilty).

Accused pleaded not guilty to all Charges and Specifications. He was
found not guilty of Charge V and its Specification and guilty of all
remaining Charges and Specifications. Evidence of two previous con-
victions was introduced. He was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due and
to be confined at hard labor at such place as the reviewing authority

may direct, for two years. The reviewing authority approved the sentence,
designated Branch, United States Disciplinary Barracks, Fort Hancock,

New Jersey as the place of confinement and forwarded the record of trial
for action under Article of War 504.

3. Evidence for the Prosecutioh.

On the morning of 7 May 1947, Staff Sergeant Ka].inowsld. was directed
by his commanding officer to take accused to the dispensary (R. 6, 8).
Yihile he was in the process of carrying out this directive he ordered
accused to remain in the orderly room while he obtained his pistol but
when he returned approximately thirty seconds later accused had dis-
appeared and remained in an absence without leave estatus until he was
apprehended by military police on 27 May 1947 (R. 7-10; Pros Ex 1).

On 27 May 1947, while Privates Zlacki and Patrick were patrolling
the city of Bremen they encountered accused in front of a Red Cross Club
in an intoxicated condition (R. 10, 12). When they requested to see
accused's pass he struck Zlacki in the face and before he was subdued,
accused kicked Zlackl in the groin three or four times,

L. Evidence for the Defense,

After his rights as a witness had been explained to him accused
elected to make an unsworn statement regarding Charge IV and its Specifi-
cation only (R. 14). He testified that he showed the military police
his pass when they requested it but refused to go with them to the
station, whereupon Zlacki attempted to hold his arms and Patrick hit him
on the back of the head with his pistol. After he was struck "things
are not clear., I can't remember and was not wholly responsible for
anything that happened" (R. 12).

-2 - .
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5. The only questions presented in the record of trial is whether
the willful discbedience of Sergeant Kalinowski's order "to remain in
the orderly room" (Spec. of Chg.II) and the absence without leave (Spec of
Chg. I) were separate offenses and whether the assault on the military
policeman in the execution of his duty (Spec. of Chg IV) and the drunk ,
and disorderly charge (Spec.of Chg.: III) were separate offenses so as to -
allow the imposition of separate punishments for each of the four
offenses charged,

It is clear from the evidence in the instant case that the same act
of accused which gave rise to the offense of disobeying the order of the
- Serfeant to remain in the orderly room also constituted the offense of
absence without leave, as accused immediately "took off" and when a
search of the area failed to disclose his whereabouts he was promptly
classed as "AVOL,.® ‘

With reference to the assault on the military policeman in the
execution of his duty and the offense of drunk and disorderly, the
evidence shows that the acts of accused in committing the assault also
constituted the disorderly conduct with which he was charged in the
separate specification, It is apparent from all the circumstances in
the case that the offense of being drunk and disorderly and the assault
- were not only contemporaneous in point of time but were in effect a single
transaction, )

Paragraph 80a, MCM, 1928 provides:

_ "If the accused is found guilty of two or more offenses
constituting different aspects of the same act or omlssion,
the court should impose punishment only with reference to the
act or omission in its most important aspect."

This provision has been held to be "a positive and mandatory rule of
limitation" (CM 313544, Carson, 5 Bull. JAG 202) and therefore, the
maximum punishment authorized for the offenses alleged in Specification
of Charge I and Specification of Charge II as well as those alleged in
Specification of Charge III and Specification of Charge IV must be
limited to the maximum authorized punishment for the more important
aspect of the two offenses in each instance, viz, willful disobedience
of the lawful order of a non-commissioned officer and assault with intent

. 6. For the reasons stated above, the Board of Review holds that
the record of trial is legally sufficient to support the findings of
guilty and legally sufficient to support only so much of the sentence
as involves dishonorable discharge, forfeiture of all pay and allowances
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due or %o become due and confinement at hard lasbor for one year and
six months,

y Judge Advocate;

Judge Advocate

: 25;2/71424;‘” ..Judge Advocate
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JAGQ = G 328401 .. lst Ind . FEB2 1M48
‘JAGO, Dept. of the Army, Waakﬂ.agton 25, D. C.

TO: Comnding ‘General, United States Constabulary, 4P0 hé, ¢/o Post-
mstor, New York, New York,

: 1. In the case of Private Clyde M, Still (RA 33511.133), Headquart.crs _
and Headquarters Troop, 3d Constabulary Regiment, I concur in the fore- -
going holding by the Board of Review and for the reasons stated therein
recommend that only so much of the sentence be approved as provides for
dishonorable discharge, forfeiture of all pay and allewances due or to
become due, and cdonfinement at hard labor for ene year and six months,

Upon taking such actien .you Iill have authority to order executien of

the sentence. . ‘.

2, When copies of the published order in this case are forwarded
to this office they should be accompanied by the foregeing holding and
this indorsement, For convenience of reference and to facilitate
attaching copies of the published order to the record in this case,
please place the file number of the record in brackota at tho end of
the publishod order, as follows: -

. (cu 328L401)

1 Incl
Record of trial

Major General .
The Judge Advocate






DEPARTVENT COF THE ARMY (73)
In the Office of The Judge Advocate General
Washington 25, D.C.

JAGH CM 32816 16 JuL 1348

UNITED STATES ARNY ADVISORY GROUP, CHINA

Ve Trial by G.C.M., convened at
Shanghai, China, 15-22 October
1947. Dismissal and confinement
for one year.

Major RAYMOND C. PIERCE,
0-0}42171, Air Division,
Army Advisory Group.

OPINION of the BOARD OF REVIEW
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates

-

1. The Board of Review has examined the record of trial in the
" case, of the officer named above and submits this, its opinion, to The-
Judge Advocate General. : . :

. ’ ) )
.2 The accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 9Lth Article of War.

Specification: In that Major Raymond C. Pierce, Air Corps,
Army Advisory Group, did, at or near Shanghai, China, on
or about 1 August 1947, knowingly and willfully mis-
appropriate about 540 drums of the value of about $1620.00,
property of the United States furnished and intended for the
milz.tary service thereof. :

He pleaded not guilty to and was found guilty of the Charge and its -
Specification. No evidence of previous convictions was introduced. He

. was sentenced to be dismissed the service and to be confined at hard

labor for one year. The reviewing authority approved the.sentence and
. forwarded the record of trial for actbn under Article of War L8.

3. Evidence for the prosecution. ’

“Accused is in the milita.ry service and is a Major, Air Corps (R 12)
It was stipulated that for more than six months prior to 12 August 1947,
the accused was Director of Supply and Service at Kiangwan Airfield,
Shanghai, China, for the 1580th AAF Base Unit (FTS), Western Pacific
Wing, Pacific Division, Air Transport Command; and that on 12 August -
1947 he was transferred to the Air Division, Arnv Advisory Group (R 106)

Petroleum producta at Kianguan Airfield were supplied under contract
by the Texas Company otherwise referred to in the record as "Caltex.®
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The metal drums used as containers for the petroleum products were

owned by the Army, and Caltex accounted for the drums in monthly "POL

/[Petroleum, oil, lubricant/" reports (R 53,55,67).

Nohom E. Soroka, a civilian employee of Caltex, was transferred

by the company to Kiangwan Airfield on 1 June 1947 (R 199). Soroka
testified that a few days after his transfer he was approached by accusec
and asked by the latter if he would release drums'under the jurisdiction
of Caltex without any "kind of paper." Accused also mentioned that he
had a buyer for the drums. Soroka stated that he would refuse to release
the drums. Some days later accused renewed the conversation and asked
what Soroka's reaction to the matter would be if he were given a release.
order. Soroka again indicated that he would not release the drums.

- Subsequently accused gave Sorcka a letter under the heading of accused's
organization addressed to "The Texas (China) Ltd., Kiangwan," dated 9
June 1947, which Soroka sent to the head office. The letter stated:

. "Effective irmediately, I desire a complete inventory
of Army stocks in possession of your Company every two (2)
weeks showing bulk and drum stocks only.

MEmpty drums in your possession are deteriorated and
expendable. They are often used for transferring stocks,
boundary marks and so forth. It will not be necessary for
you to carry these on your records any further from this
date, as our Stock Record Cards indicate a zero balance.
These drums will be drawn on from time to time without any
release 'from the undersigned." (Pros Ex 13)
The letter was signed "Raymond C. Pierce" over the typewritten desigra-
tion, Miajor, Air Corps, Director, Supply & Service" (R 50,200; Pros Ex
13,14). Sometime in June accused advised Major Hash, then the Base
Accountable Officer at Kiangwan, that he was going to relieve the Texas
Company of responsibility for empty drums (R 111). Upen receipt of the
letter in the company, accountability for the empty drums was dropped
and a letter was written to the company office at Kiangwan requesting
them to drop the drums from their records (R 51,67). The drums were
dropped from their records on 8 July 1947 at which time the inventory
of drums stood at 5140-55 gallon drums and 416-4O gallon drums (R 50,76).’
Although company owned drums had formerly been held at Kiangwan all had
been removed prior to 15 July 1947 (R 73) and after this date there were
only Chinese iir Force and United States Army drums at the field. These
drums were segregated as to ovmership in different piles (R 126,128).

Soroka further testified that sometime in 1946 he had met Wong
King Yung,.a coolie contractor, who at that time was interested in .
purchasing drums. Soroka again met Wong in June or July of 1947 and
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“inquired of Wong if he was still interested in buying drums. Vong
stated that he was still interested and Soroka arranged a meeting = .
between Wong and accused at which Soroka was not present. About three
weeks after the date which Soroka had set for the meeting, Wong went
to Soroka's home and made inquiry as to the status of the sale. At
Tong's request Soroka accompanied him to accused's residence where they
. saw accused. In the conversation which followed, Sorocka acted as inter-
preter (R 202). Accused indicated that he was willing to sell the drums
and a discussion as to the price followed. It was Soroka's impression
that the price agreed upon was two dollars and fifty cents "CNC (Chinese
National Currency) Equivalent." Accused refused, however, to give Wong
a bill of sale but told Soroka that he would give Wong a tally-out sheet
and that Soroka could come to accused's office and obtain it (R 201,202).
The following day Soroka went to accused!s office and asked his secretary
if the accused had a letter for him. The secretary told Soroka to look
on the desk. Soroka found a tally-out sheet designating a Chinese firm
as consignee and in the main body of the sheet was written "POL empty
drums" and the figure ¥1500% (R 202,211). Soroka took the tally-out
sheet to accused who was in the mess hall and asked him to sign it.
Accused said to Soroka, WHell, I can't sign it." Soroka gave the un-
“signed tally-out sheet to Wong who returned with it to Soroka's residence
the following day. Wong told Soroka that he had.been to accused's :
residence the preceding night and accused had refused to sign the tally-
out sheet, but had told Wong to ask Soroka to sign it. At this time
Soroka observed that the number of drums to be released had been -changed
to 1800 [R203-4,207,208). Soroka questioned Wong as to the change in the
figures and was told it had been done by accused (R 213). Soroka signed
the tally-out sheet with the name of a fictitious person, "McLaughlin® .
(R 136,21L). He identified Prosecution Exhibit 18 as a photostatic copy
of the tally-out sheet which he obtained in accused's office and signed,
and the exhibit was admitted in evidence (R 139).

On cross-examination Soroka stated that he was to receive a com-
mission on the transaction from Wong (R 209,212). He admitted that in
a pre-trial statement he had stated that accused had asked him to put -
some kind of signature on the bottom of the tally-out sheet (R 213).

Wong King Yung testified that he was ihtroduced to accused at the
latter's office by Soroka sometime during July 1947. At this meeting
Soroka acted as interpreter (R 178). At this time Soroka stated "there
was an American want to sold drums and at the same time asked me whether
I want or not." Wong was informed that the price per drum was three
dollars in "U. S. dollars"™ (R 178). Subsequently on 27 July 1947 Wong
accompanied by Soroka went to accused's residence at Cathay Mansions.

At this time it was agreed that the purchase price of $3.00 per drum would
be paid by Wong to Soroka and by the latter to accused (R 186). Wong was
also told he would receive a pass the next day. By "pass" Wong meant
"the paper which was written fifteen hundred drums.! Wong received the
paper from Soroka at the latter's residence (R 178). With reference to
the paper Wong testified: N ~
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Qu
A.
A.

Q.
A.

Q-
Ao

Uas the paper signed when you first got it?
It was not signed.

I hand you Prosecution Exhibit Number 18. Will you tell
the court whether this is a picture of the sheet of paper
which you refer to?

It is the same as on the photo.

Can you read these figures (pointing on the exhibit)?

It was written on the paper one thousand, five hundred and
I saw, myself, personally, Major Pierce correct the one
thousand, five hundred to one thousand, eight hundred.

What were you supposed to do with this paper?
I used it as a certificate.

How many drums did you agree to buy?
One .thousand, five hundred drums.
*® * %*
Who was there when Major Pierce changed this figure?
T was not there. Soroka took this paper to Major Pierce
to sign it. )
* # *
Did you see Major Pierce change the figure fifteen hundred
on this Prosecution Exhibit Number 18?
* 3 %
I did not see. '

When you first received the pass, how many drums was it for?
One thousand, five hundred drums.

What did you do with it then?
After that he told me to load those drums.

Who told you?
Major Pierce told Soroka. Soroka told me. .
* ® @ x .
I hand you Prosecution Exhibit'Number 18. Where and from

‘whom did you get this piece of paper?

This paper was g:.ven by Soroka at, Soroka's home. -

You said when you flrst got it, it wasn't s:.gned. Is that
correct? '

- It wasn't signed.

'Did you- talk to anyone about getting it signed?

I asked Soroka why this paper wasn't gigned.

«
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Q.. Mmat did Soroka say?
A. Sorcka said Major Pidrce refused to sign the paper so I told
" Soroka I don't want to buy this drums.

Q. Then what happened? . '
"A. Soroka told me that Major Pierce told Soroka to sign the paper.n
- ..(R 180,181,182)

Wong gave the unsigned paper back to Soroka and received it the following .
day at which time it was signed (R 183), and the mumber of drums was ’
changed from "one thousand, five hundred," to "one thousand, eight
hundred.®. Wong was informed by Somka that the change in the number of
drums was made by accused (R 184). Wong also stated that payment for

"the drumS was not made (R 186).

On or about 15 July accused visited Major Chen Zang at the ].atter's
office at Kla.ngwa.n Airfield (R 17). Major Chen was in charge of security
at the field. As to their conversation, Major Chen testified:

"He came and told me that there were one thousand eight hundred
drums will be sold to a Chinese civilian from his organization.
He asked me at the tims of transport to give a pass to that truck
so I told him that if U.S. Army property there should be an’
official, letter.® (R 18).

Accused said that he would prepare such a letter (R 18). On 20 July

Major Chen was visited by Wong King Yung who was seeking a pass. Major
Chen informed Wong that he would have to have an official letter from the
United States Army authority. At the time Wong had an unsigned paper with
him and Major Chen told him it should be signed (R 16,22). On 28 July ’
VWiong returned with a signed f"chit® and on it "there was written the amount
of one thousand, eight hundred drums" (R-16,24). Major Chen instructed
Sergeant Lin that if Wong King Yung came to the field with vehicles to -
"let them in" (R 24). On cross-examination Major Chen placed the time

of accused's visit as the Lth or 5th of July but then stated he did not
remember the date (R 26). He also stated that accused was accompanied

by an interpreter whom witness did not know (R 25). Miss Bernardo, how-
ever, testified that she was with accused from 10 o'clock in the morning

l July until three o'clock the following mdrning, and that during that
time they did not go to the airfield (R 223,2 2b,

.In his testimony Wong denied knowing Major Chen, but claimed that
Chen had been contacted by Soroka (R 185). On cross-examination he
admitted, however, that he had been to see Major Chen before 1 August
(R 191), and on redirect examination testified that Sorocka had informed -
him that the figures had been changed from fifteen hundred to eighteen
hundred because three hundred drums would be sent to Ma.jor Chen (R 194).
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Wong testified that he made a resale of the drums to Lann Fak Kwei
who furnished the trucks to transport the drums (R 184). Wong accompanied
the trucks to Kiangwan Airfield and was admitted to the field. The trucks
were taken to the back of the Caltex Company where Wong met a Russian
named Alex. Wong showed Alex the paper which he had and Alex pomted to
a pile of drums. Some drums were loaded on the trucks and the.triucks’
were driven to the gate where Wong and the trucks. and drums were detained
by the Chinese guards (R 184,185,186). ,

- Alexander &u‘:.noff testified that he was employed to "look" after
the tank farms of aviation gasoline at Kiangwan. At the place he was
working there were stored about eight thousand empty drums belonging
to MCAF" and the "J.S. Army." These drums were segregated as to owner-
ship (R 124,125). A%t approximately the end of July some civilian trucks
accompanied by Chinese civilians came to take Army drums. Surinoff
stated that the civilians had accused's permission to take Army drums
and he pointed out to them the location of the Army drums. The follow-
ing day Surinoff noted that there were approximately 500 drums missing
from the Army pile but that hone were missing from the "CAF" pile (R
126). On cross—examination Surinoff testified as follows with reference
t.o the 1dent1ty of the empty drums:

B "Q. Do you know the difference between a CAF empty drum -
A.. --The difference is in locality.

Q. D:Lfference in physical location. Is there any difference
between the two drums, one that belongs to CAF and one that
belongs to the U. S. Army? i

A. Well, the difference not in every one. About three thousand
of the CAF drums are different from Army drums because they
were brought by the Japanese, formerly Japanese. The rest are
painted Standard Vacuum Oil Company. Then there were painted
Texas Company, also CAF drums, but there were a few which were
‘not painted but still they were present because they were taken

."over from U.S. Army.

Q. vThey' wére? How do you know it?
A. Because when they brought the drums I was there.

Q. Were there any CAF drums marked tU.SA.'7

A.' Yes, there were, without being painted or stencilled. Those

' drums were bought from Standard Vacuum or Texas Company. They
~ are painted Texas Company or Standard but are drums bought
- from the U.S. Army so they weren't painted.® (R 126,127)

. Surinoff also stated that he did not report the taking of the drums

- because ‘of instructions from the office. not to interfere with the movement
of Army drums (R 128). The Caltex Company was, however, responsible for'

the "CAE™ drums (R 129). - _ . -
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Private Everard D. Lenox, Jr., testified that on 1 August 1947 he
was on duty at the main gate at Kiangwan between 0600 and 1200 hours.
At aboutlll5 hours he saw a line of trucks coming from the base toward
the main gate. The trucks were “a mixture between Chinese civilian
trucks and Chinese Army trucks,® and were loaded with oil drums. The
Chinese "MP" on duty halted the trucks. Later some more Chinese "MP's"
came out and moved the trucks from the entrance (R 8,9). On cross- -
examination Lenox testified that he was sure that the drivers of the
trucks were civilians. The drums were not covered but were marked and
had a rusty D color (R 9,10).

Private Archie D. Pettit testified that he was photographer for
the 70lst Military Police Battalion. On L September 1947 accompanied .
by Agent Price of the CID he went to Kiangwan Airfield and took pictures
of some trucks which were loaded with drums. He identified Prosecution
" Exhibits 2 through 13 as being the pictures he took of the trucks and
they were admitted in evidence without objection (R 42). On 6 Qctober
Pettit returned to Kiangwan and counted the drums on each of the trucks
and found a total of -543 drums (R L0).

With reference t.o identifying characteristics of the drums which
he found on the trucks Pettit testified:

Q. Did you ‘observe any markings on these. drums at the time you
were taking the pictures or while you were counting them?
A. Markings, sir?

Q. Yes. Lettering, marking, paint, any’bh:mg like that.
A. While I was taking them plctures?

Q. Yes.
A. No.

Q. Did you observe any markings? .
‘A.. Yes, sir. There was U.S. Navy. It had Navy and Army stamped
on the barrels.

Q. Were ‘there any of them that had other markings, such as
raised lettering, that were called to your attention or -
v ~came to your attention while countlng them? -
- A. What kind of marking, sir?

Q. . Any other kind.
A. Yes, sir. Pretty near all the drums had white letterlng on
. them, U.S. Navy and ery on them, sir." (R L3).

a.nd on cross—exa.mmation.
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"Q. Tere all the five hundred and forty-three drums marked
U.S. Navy or U.S. Army?
As As far as I knorw, sir.

Q. Did you count every drum and look at every drum?

A. No, sir. I dida't look at the writing on :Lt, sir. They
looked all marked to me, sir.

. * %* %

Q. Did the drums say U.S. Army and U.S. Navy?

A. Yes, sir. Most all the ones had U.S. Navy, had white le'bters,
and U.S. Army was stamped right on the metal.® (R L3,LL) -

The pictures taken by Pettit show identifying characteristics as to
some of the drums. A mmber of the drums show the following painted
identifying characteristic %1120 AVIATION OIL MAVY SY:BOL 1120," some
show the stamped characteristic "USA 2MC," and some "PROPERTY AIR FORCES
UsA" (R L2; Pros Ex 3,7,9,10,11,12).

Wong King Yung testified as follows with reference to Prosecution's
Exhibits 2,4,5, and 62 .

13, I hand you Prosecution Exhibits 2, L, 5 > and 6. Do you know
what these are?
A. Drums.

Q. Are they the drums that you were transportlng?
A. Yes. It WaSe

Q. Do you recognize those trucks in the plctures?
Ao Yes. They weree. .

Q. Did you hire the trucks?
A. T did not hire the trucks.

Q. Who 'did?
A. A man naméd Lam.

Q. Who was he? S -
A. He is the owner of iron shop.

Q. Why did he hire the trucks?

A. Because I sold the drums to Lam.

Q. D:.d you go with the trucks to Kiangwan airfleld?
A. I dld-

Chu Kong Sou, a typewriter repairman, testified that he had formerly
been employed by ATC, first at Kiangwan Air Base, and then at the Shad
Building. At the latter place he had occasion to be in accused's office
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on numerous occasions. A Russian named George worked with Chu at the
Shad Building, and in July Chu purchased 600 empty drums from George
paying therefor #two gold bars and U.S. dollars one thousand, two
hundred.? On the sale Chu received a paper similar to 'a tally-out
sheet, signed by accused (R 147,148,14,9,152). Accused signed the paper
in Chu's presence and handed it to George who in turn gave it to Chu -

(R 152). Chu in turn sold the drums to a man named Chu, the drums being
turned over at the Shad Building. . The drums were transported to the
latter place from Kiahgwan by U.S. Army trucks (R 151).

Sur:moi‘f testified that during July a number of Army empty drums
had been removed in Army trucks from the storage place at Kiangwan.

On cross-exama.natlon Chu testlf:.ed that he gave the paper obtained ‘

from accused to the buyer who was to use it as a pass to get the drums.
The Army trucks used to transport the drums were obtained by George

who telephoned the -ATC Motor Pool in accused's presence. Chu was also
furnished two papers, similar to the one obtained from accused, by
George. The location of the drums was pointed out to Chu by George and
payment for the drums was made to George at the Airfield. Chu admitted
that previously he had stated that payment had been made in two install-
ments, but claimed that his present testimony was true (R 154,155,156).
With reference to accused's involvement in the sale he testified:

nQ. Then, at any time in your dealings with George in buying
these six hundred drums, was Major Pierce involved at all?
A. I never saw Major Pierce when we are dealing with this trucks.

Q. At any time did you see Major Pierce involved in your buying
of these drums?
A. T did not." (R 156)

On redirect examination he stated that he had received eight papers

in connection with the transaction and testified as follows concerning

" _t.heir use?

3. Will you tell the court just how and from whom you received
each of these papers?

A. First time I got four papers and then I give those four papers
to transport two hundred drums out of it. Then » When those
trucks come back with those four papers. '

INTERPRETER:  Wait a mimte, I will ask him again.
' Whereupon, the .interp"reter again spoke to the witness.
' A. First time four trucks, four pépers, four trucks went out; come
back two trucks and bring along four-papers. Two papers give

back to George and again two papers leave to those two trucks
to tra.nspor’c. the other drums.
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. Qs Is that all?

A. The first time I loaded the drums, using four papers, telling
the trucks going out along with the four papers then come back
again the same two trucks, not four trucks, two trucks, and
bring along with the two trucks the same four papers. And give
back two papers to George and use the same two papersagain
transport the other drums. This was the first time, three
hundred drums. On the next day I loaded another three hundred
drums. George gave me two papers signed by George. I loaded:
one hundred drums on two trucks and at the same time I gave

- two papers signed by George to the truck and let them off,

N _ then afterwards came back those trucks with the papers signed
by George, bring back, you see, then George then again type
up four papers again and gave thig four papers #o lajor Pierce
to sign. And then he again tore up the two papers signed by

. George. »

Q. These four papefs signed by Major Pierce are the same ones that
you testified previously as to being signed in your presence?
A. I saw Major Pierce sign the four papers." (R 158) :

: On re-cross-examination Chu stated that George told him the drums
_were being sold by accused (R 159), but admitted that when the arrange- .
ments for the sale were made and when George was paid, accused was not

" present. .

On recall Chu identified four tally-out sheets as the papers which
fe had seen signed by accused 15 July 1947 and which he subsequently
received (R 218,220; Pros Exs 19,20,21,22). Each tally-out sheet pur-
ported to release 50 empty drums to "Stand. Oil Co. Filling Station,®
and each sheet also had a truck registration number which was typed on
“the sheets by George from information furnished by Chu (R 221,222). Chu
did not sell the drums to the Standard Oil Company Filling Station (R 222).

Other testimony by Chu showed that on a Monday morning during august
he, George, and accused had a conversation. George acted as interpreter
and told Chu that accused was involved in some case about drums. George
handed a letter he had received from accused, to Chu. The letter was '
in Chinese and although George could speak Chinese he could not read the
language. Chu read the letter to George who translated the contents to
accused. The letter was addressed to accused at his residence in Cathay
lanstns and informed him of the detention of Wong King Yung and the-
trucks and drums. The letter did not disclose its origin (R 163,16L,
169). Accused through George told Chu to find out "who is the highest
place in the Chinese Air Force and who detained Mr. Wong in the jail."
Chu was unable to receive information about Wong but did find the trucks
and.drums at”the airfield (R 164). With respect to the conversation
involving Wong King Yung, Chu testified:

10
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When you met Major Pierce and George on that Monday
morning, was there anything else said to you about drums?
At the SHAD Building in the office were three men present
including myself: Major Pierce, George and me. At that
time Major Pierce told George to tell me that, don't let
anybody know, Just tell me to keep quiet. If anybody know,
CID will come to plck up Major Pierce. ' .

#* 3

Was Major Pierce talking to you or to George?
Major Pierce talked to me through George.

3 *
You testified that Major Plerce, through George, told you
not to say anybthing about the drums. Was any reason given .
you?
Because it was an illegal sale. : -

3 3 *®
Was this statement made in respect to the purchase of drums
which you made or the drum deal you testified Mr. Wong was
placed in confinement for?

* #* ® _
Major Plerce told me to keep quiet only to the sale between
Mr. Jong and Major Pierce, but on my dealing only CGeorge told
me to keep quiet." (R 166,168)

On 1 August Soroka was visited by Mrs. Vong who informed him of

Tiong's detention and asked him to intercede with accused to effect Wong's
release.
Bernardo was present and Soroka and Miss Bernardo interpreted the ensuing

Subsequently Soroka and Mrs. Vong visited accused. A Miss

conversation. Mrs. Wong inquired of accused what he intended to do in

the situation and accused replied that he was trying to contact a "higher-

up commander” in the Chinese Air Force in order to get Mr. Wong out (R

. 20L).

"let them bother their own heads about it.

Sorcka again saw accused concerning Wong. Accused told Soroka
I have got nothing to do with

it. I signed nothing and they have nothing on me." Accused also told
Soroka to keep quiet (R 215). .

Soroka was later :Lnterrogated by the Chinese Air Force and by the -
"CID. Sometime after these interrogations he received a telephone call

from accused who arranged a meeting with him.

by Miss Bernardo, met Soroka at the Weida Hotel. As to the meeting
Soroka, test:l.f:.ed.

#it 3¢ 3¢ He arrived in his jeep with Miss Bernardo in the front
seat, asked Miss Bernardo to sit behind, made me sit next to
" him, and asked me the following questions: 'How are you?! I

Accused, who was accompanied
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mentioned, I believe, at that time, 'Not so good. I was
interrogated by the CID authorities in regards to the sale

of drums from Kiangwan airfield.! I believe at that moment

he stopped me and he said, 'What are you afraid of? I am

the one who should be afraid. I have jurisdiction over these
drums and not you.! Something to that effect, anyway. Then

he asked me, he says, 1This morning, I was also taken by the

CID authorities or agents, brought over to the airfield and
identified by the Major Chen', I believe he said, and Mr. Tiong.
'They both identified me.! Then he also said that he would be -
brought for trial in a court martial and it all depended on me
if T kept my mouth quiet or my mouth shut, he would be acquitted,
but if I said something he would get, I think he said, twenty
years. i #.M (R 205)

Miss Berna.rdo testified that she was present when Mr. Wong's two
wives visited the accused. They asked her to ask accused to get their
husband out of jail but accused said there was nothing he could do. '
She was also present when accused met Soroka at the Weida Hotel. Soroka
-asked accused if the latter had called and accused replied that he had
not. Accused asked Sorocka "Do you know of any kind_of paper signed by
a certain McLaughlin?!® .Soroka replied that he did not know anything
about it. Soroka mentioned that he had been interrogated by the Chinese
police about stolen drums and was worried. Miss Bernardo did not recall
anymore of the conversation (R 1L4,15). -

Ralph H. Price, a CID agent, testified that in the course of his
investigation of the alleged sale of drums by accused he asked an officer
“of the Chinese Air Force to have certain Army drums returned to Army
control. Price identified Prosecution Exhibit 15 as a document which
was given to him by the Chinese officer at the interview (R 62). The
letter was admitted in evidence and translated to the court as follows: .

- WiDate seventh October 1947. To Colonel Weissman, Headquarters
Military Police, United States Army.. Subject: Request forward-
ing an official receipt to the Fourth Battalion, Base Operation,
Chinese Air Force, for the release of the drums which were
previously detained by us re "Corruption Case" of Chen Zang.

© ..We acknowledge the receipt of your letter dated 27 September
1947. - We shall be very glad to release to you-the five hundred

- forty drums (53-gallon drums) if your official receipt be for-
"warded to the Fourth Battalion, Fourth Regiment, Base Operation,
Chinese Air Force, in the Kiangwan airbase, as these drums are
being kept at their premises. We also have informed the Fourth _

" Regiment to carry out the release order. Sealed by Colonel Wong
. Wei Ming, Chinese Air Force, ‘Supply Headquarters. tn (R 132)(Pros Ex 15)

: Ja.son D. Stefanis, testified that he was, for the past two years,
: var:.ously clerk ’ ass:Lsta.nt chief clerk and administrative spec:.al:.st s
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ATC Air Supply Depot, Kiangwan Airfield, under the supervision of the
supply officer, Captain Graham, later Captain (Majox) Hash. -For a time
they carried drums on stock record cards but ceased to carry drums on
such records sometime between June and August of 1546, on the advise of
a Lt. Rogers, a TM 38-410 supply specialist, from Wake. That Caltex .
(The Texas Company) and later Standard Oil made monthly reports of the
POL (petroleum-oil-lubricants) stocks on hand, which included drums.
His office. kept one copy of the report; Captain Hash signed the rest,
‘which were sent to Supply and Service. The Supply and Service Officer
1(Vas zh; §ccused. The accused's office was located in the SHAD Building
R 54m59). , , S et

Major Hugh W. Hash, Air Supply Officer, later Base Accountable
Supply Officer (about November 1946), testified that from January until -
August 1947 he was stationed at Kiangwan Airbase, 1580th Base Unit, Air
- Transport Command. He 1dentzfled Defense's Exhibit No. 2, saying he had
seen it in Major Pierce's office but did not recall ever having received
it in his own. Defense Exhibit 2 was a letter signed by accused trans- -
mitting to Major Hash a copy of accused's letter to "Caltex." . He -
‘identified the signature on both Defense's Exhibit No. 2 ami Prosecution '
Exhibit 13 as that of Major Pierce. He stated that he was accountable
. only for the United States Government property that was on his recordsg
at the time he assumed accountability; that Major Pierce was his
immediate superior officer (R 107), and at no time was he (Major Hash)
accountable for empty drums (R 107); that these items were carried on
stock cards in the possession of Caltex (R 108) who had a contract with
the aircraft maintenance section and handled all of this type. of supply.
Major Hash signed reports made out by Caltex Company for the gas and oil
consumption but never for empty drums (R llO).v Major Pierce did, however,
advise Major Hash that he had absolved Texas Company from responsibility
- for empty drums, but did not give instructions for him (Major Hash) to

. assume accountability for them (R 111). Major Pierce prepared the area
for the storage of empty drums (R 112). The form, prepared by the
witness, on 5,765 drums (Prosecution Exhibit 17) was prepared on order of
Major Pierce (R 11Li), and the mumber of drums was the mumber given by Major
Pierce (R 116). Prosecution Exhibit 17 was a "Declaration of Surplus
Property To Disposal Agency® addressed to the Foreign Liquidation Com-
 mission, Shanghai, China, declaring as surplus 5,765 empty drums of a
total cost of $26,576. 65

The cost to the Um.ted States for SS-ga.llon drums was $7.50 (R 99)

L. Accused remained silent and no evidence was adduced by the .
defense. : .

'S. The evidence thus shows that during 1947 the Texas Company -
supplied petroleum products to the Army at Kiangwan Airfield utilizing
drums which were owned by the Army to tra.nsport.a.nd store the products

13
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furnished. At the airfield were a large number of empty drums for
which the Texas Company accounted in its reports to the Army. At the
field were likewise a number of empty drums which were the property
of the Chinese Air Force for which the Texas Company was also furnish-
ing petroleum products. The empty drums on the field were segregated
as to ownership, Army drums in one pile, and Chinese Air Force drums
in another pile. In June 1947 accused, Director of Services and Supplies
for the Air Transport Command Unit at Kiangwan, approached Noham Soroka
who at the time was employed by the Texas Company at the airfield, and
inquired of Soroka if he would release empty drums without suthoriza-
tion. Accused also mentioned that he had a purchaser for drums. Soroka
according to his testimomy stated that he would not release the drums.
At a later meeting Sorokasggain refused to release them. Accused then
gave Soroka a letter addtessed to the Texas Company signed in accused's
name informing the company that it need no longer account for the empty
drums. At some time in June accused informed Major Hash, the base
accountable officer at Kiangwan, that he was going to relieve the Texas
Company of ‘accountability for empty drums. After his conversation with
accused Soroka met an acquaintance, Wong King Yung, a coolie contractor,
who formerly had been interested in purchasing drums. Soroka upon learn-
ing from Wong that the latter was still interested in purchasing drums
arranged a meeting between Wong and accused. Sorocka, according to his
testimony, was not present at this first meeting, but according to the
testimony of Wong he was present on both occasions when Wong saw the
accused. Nevertheless, about three weeks later Viong came to his home
and made inquiry about the sale. At Wong's request Soroka accompanied
him to see accused. In the conversation which ensued Soroka acted as
interpreter. According to Soroka accused indicated his willingness to
sell the drums and a price was agreed upon. Accused, however, would not
agree to furnish a bill of sale, but told Sorcka to pick up a tally-out
sheet from accused's office the following day. Soroka did so, and upon
observing that the tally-out sheet was unsigned asked accused to sign it.
Accused refused. Soroka gave the unsigned tally-out sheet to Wong. Sub-
sequently, according to Soroka's testimony, Weng returned with the tally-
out sheet and told Soroka that accused wished Soroka to sign it. Soroka
signed the tally-out sheet with the fictitious name, "McLaughlin" and
returned the sheet to Wong. When Soroka first obtained the tally-out
sheet it purported to be an outgoing tally of 1500 empty "P.0.C. drums"

" to a Chinese firm or consignee. When Wong returned the sheet to Soroka
the figure "1500% had been changed to "1800.%

"Wong's version of the transaction differs from Soroka's in some
aspects. According to Wong, Soroka was present when Wong first met
accused and at that meeting the terms of the sale were agreed upon with
Soroka acting as interpreter.. On 27 July Wong again accompanied by
Soroka vigited accused and was told that he would receive a pass the
next day. Wong received an unsigned tally-out sheet from Soroka containing

1,
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the figure "1500." He returned the paper to Soroka since it was not -
signed and the following day received it back from Sorcka signed.

Soroka told Fong that accused had told him (Soroka) to sign ite The -

- number of drums had been changed from "one thousand, five hundred" to
%one thousand, eight hundred.® Wong at first testified that he had

seen accused make the change in number, but later retracted and testified
that Soroka told him that the change was made by accused.

Sometime in July, Major Chen Zang was visited by accused and an
interpreter who was not known to Major Chen. It is a fair inference from
the record that the conversation between accused and Major Chen was
carried on through.the interpreter.. Major Chen testified that accused
told him that 1800 drums were to be sold from his organization to a
Chinese civilian. He asked Major Chen that a pass be issued to allow
the removal of the drums. Chen responded that if United States Army
property was involved there should be an official letter, and accused
answered him that there would be such a letter prepared. .

On 20 July Wong requested a pass from Major Chen and showed him
an unsigned paper. Major Chen told Wong he would have to have an
official letter from the United States Army authority. On 28 July
Wong reappeared with a signed "chit® on which was written Wthe amount -
of one thousand, eight hundred drums." Major Chen instructed a non-
commissioned officer to allow Wong to enter the field when he appeared
with vehicles.

On 1 August Wong was admitted to the airfield with a number of
trucks which he loaded with empty drums from the United States Army
pile to which TWong was directed by a Texas Company employee after show-
ing him the tally-out sheet. The following 'day the Texas Company
employee observed that there were about 500 drums missing from the
United States Army pile. TWong was apprehended by Chinese military
police as he left the field and the trucks and drums were detained by
the Chinese military authorities.

Subsequently Soroka at the behest of Wong's wife asked accused to
assist in getting Wong released. Accused refused stating "I signed
nothing and they have nothing on me." At another conversation which
took place after ah investigation of the matter had begun accused told
Soroka to keep quiet. A Miss Bernardo, who according to Soroka was
present at the latter conversation, testified that she did not hear |
accused tell Soroka to keep quiet. She testified, however, that in ,
the course of the conversation Sorocka denied knowledge of any paper
signed by "a certain McLaughlin.® She also stated that Soroka mentioned
that he had been interrogated by the Chinese pol:.ce about stolen ‘drums
and was worried.

At another time in August accused had a conversation with Chu
Kong Sy, a Chinese civilian. The conversation was had through the

15
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medium of one George, the Russian, who could speak both English and
Chinese but could not read Chinese. Accused gave a letter written in
Chinese to George who in turn gave it to Chu to read. Chu read the
letter to George who in turn translated Chu's reading to accused.
According to Chu the letter did not disclose its origin but was addressed .
to accused at his residence in Cathay Manstors The letter recited the

- detention of Wong King Yung and the trucks and drums. After investigating
Wong'!s status at accused's request Chu was told by accused to keep quiet
about the sale to @Wong. This latter conversation was also interpreted
by George, the Russian. } .

6. Much of the evidence adduced by the prosecution in this case,
at first glance, appears to be hearsay evidence which falls within none
of the recognized exceptions to the hearsay rule. Tthile objections to
much of this testimony were not made by defense counsel contemporaneously
with its admission, it is considered that defense counsel effectively
saved his objections to all such testimony, and the competency of the
evidence under consideration will be discussed.

In general the evidence under consideration falls into two main
categories, extra-judicial statements of Wong King Yung and Soroka
testified to by the other, and extra-judicial statements of .accused made '
through the medium of an interpreter without any judicial corrcboration
by the interpreter. In the latter situation we have reference to the
conversations of accused with Wong King Yung, Major Chen Zang and With
Chu Kéng Saias narrated in 5 above.

In general it may be said that the admissibility of such 1atter
testimony is determined by the relationship of the declarant to the
interpreter. Thus in cases where the declarant is under arrest and is
undergoing interrogation through the medium of an interpreter in whose
employment declarant has no choice the interpreter mist ‘authenticate
his translation by testifying that his interpretation was accurately made.
(People v. Chin Sing, 242 N.Y. 419,152 N.E. 248; Indian Fred v. State,
36 Ariz 48, 282 p.930). In those circumstances, however, where the
declarant's use of the interpreter is ome which may be dictated by his
choice his statements made through the interpreter are admissible without °
judicial authentication by the interpreter. Thus in Com. v. Vose, 157
Mass. 393, 32 N.E. 355, it was stated: ' :

"When two persons who speak different languages and who cannot
understand each other converse through an interpreter, they
adopt a mode of commnication in which they assume that the
interpreter is trustworthy, and which makes his language
presumptively their own. Each acts upon the theory that the
interpretation is correct. Each impliedly agrees that his
.language may be received through the interpreter. If nothing
appears to show that their respective relations to the

16
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interpreter differ, they may be said to constitute him theip-
Joint agent to do for both that in which they have a joint
interest ... . They cannot complain if the language of the
interpreter is taken as their own by anyone who ia interested
in the conversation. Interpretation under such circumstances
is prlma facie to be deemed correct.

See Also 116 ALR 800, 803-807.

Thus since accused's employment of an interpreter in his conversa-
tions with Wong King Yung, Chen Zang and Chu Kong Saiwas a matter of -
his personal choice his statements as heard through the interpreter:
are admissible without any judicial corroboratlon by the 1nterpreter

employed

aoroks. in his testmony was a.llowed to testify as to what Wong
told him concerning a conversation Wong had with accused, and Wong
was allowed to testify as to what Sorcka told him concerning a con~ -
versation with accused. - In both instances the conversation pertained
to the signing of the tally-out sheet, Soroka testifying that Wong
t0ld him that accused told Wong to have Soroka sign the tally-out
sheet ;and Wong testifying that when Soroka handed him the s:.gned tally-
.. out sheet Soroka told him that accused had told Soroka to sign it. In
“this respect the testimony is, in substance, conflicting. At first
. ‘glancey however, the admitted testimony, conflicting as it is, appears .
incompetent as compounded hearsay. The evidence, however, shows that
Wong, Soroka, and accused had entered into a' conspiracy to misappropriate
government property by a sale'of the property by accused to Wong with
" Soroka acting as intermediary, and the circumstance that the evidence .
of conspiracy was established by the testimony of accomplices.of dubious
%hanj'-aczeg does not render the evidence i.ncompetent (Woods Vo' U.S., 66 F..
s (2d) 262 .

In regarding Wong as a conspirator despite his many disavowals of
wrongdoing we merely point to his testimony wherein he stated that Major
Chen was to receive a bribe of 300 drums; and to the testimony of Major
Chen in which he testified that Wong was informed by him that to obtain

‘a pass Wong would need an official letter from the United States Army
authority and that subsequently Wong presented a signed #chit.® There
can be no doubt that Wong with guilty knowledge that the property involved
in “his transaction with accused was United States Government property,
participated with accused and Sorcka in a concerted action to deprive the
United States of its property.

Applicable to the case at hand is the rule enunciated in par 118c,
MCM, 1928: ®In cases where several persons join with a common design
in committing an offense, all acts and statements of each made in
.furtherance of the common design are admissible against all of them.®
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Thus extra-judicial statements of Wong and Soroka are admissible as
statements made during and in furtherance of the conspiracy and the
statements of accused contained therein are admissible as part of
those statements and as such may be used against accused.

The statements of conspirators are admissible against. accused
despite the circumstances that a conspiracy was not charged and
conspirators were not named in the Charges and Specifications (CM
275547, Garret; L8 BR 77,99).

7. The competent evidence thus shows that pursuant to an agreement
for sale entered into by accused with the buyer, Wong, through the inter-
mediary Sorcka, Wong on 1 August 1947, at Kiangwan Airfield, China, took
approximately 500 drums, property of the United States. There was evidence
that the cost to the Government of 55-gallon drums was $7.50 each. The
cost of j0-gallon drums was not shown. Although it was shown that more
than two months after the taking of the drums by Wong there were: some
Sl,0 55-gallon drums in the trucks used by Wong, such evidence is not
considered as competent to show that he took 540 55-gallon drums on 1
August. There is, however, competent evidence that Wong took approximately
500 drums from a ‘pile which contained 55-gallon drums and a considerable
rumber of lj0-gallon drums, and that the drums taken by Wong had a value
in excess of $50. OO.

£ The evidence in the case tended to show” that the empty drums
taken by Wong were impounded by Chinese military authorities. For the
purpose of showing that the drums in question were United States Govern-
ment property there was offered in evidence by the prosecution a letter
addressed to Colonel Weissman, "Headquarters Military Police, United
States Army" from Colonel Wong Mei Ming of the Chinese Air Force reciting
“that 540 drums would be released to Colonel Weissman upon his furnishing
a receipt. The law member allowed the letter in evidence as ®a circum-
stanee of ownership of five hundred and forty empty gasoline drums and
as indicating the willingness of the Chinese Air Force to deliver five
hundred and forty empty gasoline drums, impounded by them, to the
}jnited States Army.® As thus admitted the letter was incompetent to
prove that the drums referred to therein were the drums which were the
subject matter of the misappropriation, and hence as admitted the
letter was clearly irrelevant. Under the circumstances its admission
in evidence may not be said to have affected adversely accused's rights.

9. In the course of trial the prosecution was allowed to offer
evidence of a similar offense by accused committed shortly before the
- commission of the offense upon which trial was had. In refusing to

strike the testimony of the witness who gave the evidence concerning
.the alleged previous offense the law member commented:

% 3 % That part of the testimony that is competent, having
to do with an alleged previous similar sale of empty drums,

18
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is believed to be admissible as a circumstance tending to,
with other facts, prove an element of proof of the offense
with which the accused is charged. That is, that the act
of which the accused is charged was wilfully and knowingly

- done, and upon the -fact that where guilty knowledge in respect
of the act is an element of the offense charged, evidence of

~ other acts of the accused, hot too remote in point of time,
manifesting that knowledge, is not inadmissible by reason of
the fact that they may tend to establish the commission of -
another offense not charged." (R 172,173). .

This was a correct statement of the rule contained in par 112b, MCM,

1928. In determining the question of the legal sufficiency of the

finding of guilty (as modified here) we have not resorted to the

evidence pertaining to such other offense except as to a collateral matter

shown below.

lO. Although Prosecution Exhibit 13, the letter to the Texas Com~
pany authorizing that company to drop accountability for empty drums
and purportedly signed by accused, was admitted in evidence without
objection, defense counsel in his clasing argument stated that there
was no proof that-accused had signed the letter. In this comnection
Chu Kong Sou the witness who gave evidence of the other 6ffense stated
that Prosecution Exhibits 19,20,21 and 22, four tally-out sheets, were
signed by accused in his presence. The four exhibits were introduced
in evidence. These four exhibits contained known specimens of accused's
handwriting and by comparison the court could determine that the signa-
ture on the Texas Company letter (Prosecution Exhibit 13) was that of .
accused (CM 325112, Halbert). In addition Major Hash 1denti£ied the
signature on the letter as ‘that of accused. .

1l. Records of the Army show that accused is L2 years of age,
married, and has two children. He was graduated from high school in
1923. There is no information as to his civilian employment. He had
enlisted service in the Regular irmy from March 1928 until March J942
when he was appointed first lieutenant. Since then he was promoted -
through successive ranks to that of major attaining the latter rank in
October 1943. On 25 June 1947 he was appointed Lieutenant Colonel, ORC.
He is authorized to wear the following ribbons: Army Commendation
Ribbon, Aviation Badge "Air Crew Member", Asiatic-Pacific Theater Ribbon,
American Theater Ribbon, and World War II Victory Medal. His efficiency

"ratings range from "Excellent" to "Superior.® ' :

12, . The court was legally constituted and had jurisdiction of the
person and the offense. Other than as hereinbefore noted no errors
adversely affecting the substantial rights of accused were committed
during trial. In the opinion of the Board of Review the record of trial

19


http:Superior.11

"(0)

is legally sufficient to support only so much of the finding of guilty
of the Specification of the Charge as involves finding that-at the time
and place alleged accused, did, knowingly and willfully misappropriate
about 500 drums (oil) of ‘a value in excess of $50.00 property of the
United States furnished and intended for the military service, legally -
-sufficient to support the sentence and to warrant confirmation of the
sentence. A sentence to dismissal, and confinement at hard labor for
one year is authorized upon conviction of a violation of Article of War

Shie

o .
;2222422*755““22104 , Judge Advocate

A S |
() k&f’/KA~¢AA/£LA s Jﬁdge Advocate
Jgooo |

(On temporary duty) ~ , Judge Advocate

20
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JAGH ClM 328416 . 1st Ind
JAGO, Department of the Army, Wa.shingtonés, D.C. 93 JUL 1948
TO: The Secretary of the Army - ‘

1. Pursuant to Executive Order No. 9556, dated May 26, 1945,
there are transmitted herewith for your action the record of trial and
the opinion of the Board of Review in the case of Najor Raymond C.
Pierce (0-LL2171), Air Division, Army Advisory Group.

2. Upon trial by general court-martial this officer was found
guilty of knowingly and willfully misappropriating about 5L0 empty oil
drums of a value of about $1670.00, property of the United States
furnished and intended for the military service in violation of Article
of War 9. No evidence of previous convictions was introduced. He was
sentenced to be dismissed the service and to be confined at hard labor
for one year. The reviewing authority approved the sentence and for-
warded the record of trial for action pursuant to Article of War LS.

3. A summary of the evidence may be found in the accompanying » .
opinion of the Board of Review. The Board is of the opinion that the
record of trial is legally sufficient to support only so much of the
findings of guilty of the Specification of the Charge relating to amount
and value as involves a finding of about 500 drums of a value in excess
of fifty ($50.00) dollars; legally. sufficient to support the sentence
and to warrant confirmation of the sentence. I concur in that opinion.

. During the six months preceding 12 August 1947 accused was Director
of Supply and 'Service at Kiangwan Airfield, Shanghai, China. At the
field were stored a large number of drums used to transport petroleum
products. ' These drums which were Army property were in the custody of
the Texas Company (also referred to in the record as "Caltex") which
was supplying petroleum products to the Army at Kiangwan. In June
1947 accused approached Nohom E. Soroka, a Texas Company employee,. and
asked Sorocka if he would release empty drums without authorization.
Soroka refused and subsequently accused gave him a letter addressed to
the Texas Company authorizing the Texas Company to drop accountability
for drums. Soroka then introduced accused to a Chinese named Wong King
. Yung, who was interested in purchasing drums. Accused agreed to sell
Wong a number of drums and a price was agreed upon. Accused refused,
however, to give Wong a bill of sale. iiong was furnished a tally-out
sheet for 1800 drums which was signed by Soroka with a fictitious name.
On the strength of the tally-out sheet VWong was admitted to Kiangwan
_Airfield with trucks and took approximately 500 drums. On leaving the
field, however, he was apprehended and the trucks and drums were detained.

L. The accused is L2 years of age, married and has two children.
Be was graduated from high school in 1923. There is no information as_;
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to his civilian employment. He had enlisted service in the Regular
Army from March 1928 until March 1942 when he was appointed a first
lieutenant. Since-then he was promoted through successive ranks to
that of major attaining the latter rank in October 1943. On 26 June
1947 he was appointed Lieutenant Colonel, ORC. He is authorized to
wear the following: Army Commendation Ribbon, Aviation Badge "Air
Crew Member," Asiatic-Pacific Theater Ribbon, American Theater Rlbbon,
and World War IT Victory lMedal. His efficiency ratings range from
"Excellent® to "Superior.! .

5. I recommend that only so much of the findings of guilty of
" the Specification of the Charge relating to amount and value as involves
a finding of about 500 drums of a value in excess of fifty ($50.00)
dollars.be approved, that the sentence be confirmed and carried into
. execution, and that a United States D1501plinary Barracks be designated
as the place of confinement.

'A6. Inclosed is a form of action designed to carry the foregoing
recommendations into effect, should such recommendatlons meet with *
your approval.

/
2 Incls THOMAS H. GREEN
1 Record of trial Major General
2 Form of action ‘ The Judge Advocate General .
WP/

( OCMO 146, 2 August 1948), - ’
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" TPARTMENT OF THE ARMY
IN THE OFFLCE OF THE JUDGE ADVOCATE GENERA ' (93)
WASHINGION 25, D. C. .

JAGQ - CM 328447 23 JAN 1948
UNITED STATES ‘ PHILIPFINES-RYUKYUS COMMAND

)
Ve g Trial by G.C.M., convened at
; PHIIRYCOM, 26 November 1947.
Private MAURO B. TULAGAN J
)

(10335340), Compeny C, 58th
Engineer Combat Battalion (ps)

Dishonorablo dlscharge and
confinement for one (1) year.
PHIIRYCOM Stockade. .

HOLDING by the BOARD OF REVIEN
* JOHNSON, BAUGHN and KANE, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the soldier named above.

2. The accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 96th Article of War.

Specification: In that, Private Mauro B. Tulagan, Company C, 58th

Engineer Combat Battalion (Philippine Scoutss with intent to
" defraud, did, at Camp Angeles, APO 74, on or about 20 October

1947, unlawfu.lly pretend to Private First Class Isidro A
Agregado that he was still on special duty with Military
Police Detachment, Camp Angeles, APO 74, well knowing that said
pretenses were false, and by means thereof did fraudulently ‘
cbtain from the said Private First Class Isidro A Agregado,
one Pistol Caliber .45 of the value of about $38.00, two (2)
magazines, Pistol Caliber .45 of the value of about SO 60,
and fourteen (14) rounds of ammunition, Caliber .45, of the
value of about $0.30, of a total value of about $38.90,
property of the United States.

The accused pleaded not guilty to and was found guilty of the Charge and
Specification. Evidence of one previous conviction was introduced. He
was gsentenced to be dishonorably discharged the service, to forfeit all
ray and allowances due or to become due and to be confined at hard labor
at such place as the reviewing authority may direct for one year. The
reviewing authority approved the sentence, designated General Prisoners

~ Branch, PHILRYCOM Stockade as the place of confinement and forwarded the
record of trial for action under Article of War 504.

3. PBridence for the Prosecution.

. Accuud ‘was relieved as member of the Military Police Detachment,
Camp Angeles, P.I., and transferred to the 58th Engineer Combat Battalion
on 6 October 1947 (R. 7, 10). Thereafter on 20 October 1947 accused

¥
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stated to Private First Class Agregado, who was on duty in the armory
detail of the Military Police Detachment, Camp Angeles, that he desired
1o "draw a .45 because he go on duty at Engineer Depot® (R. 7,8).

Accused was issued the pistol, two magazines and fourteen roundsof ammuni-
tion for which he signed a receipt under the name of "Espinoza" (R. 8,9;
Pros Ex 1). After accused departed with the pistol, Agregado discovered
the false name on the receipt and reported the matter to Corporal Soliven
(R. 8). Later, the same day accused delivered the pistol to Sergeant
Rogue at the latter's request (R. 9). : :

Accused stated to the officer who investigated the charges that he
received the property in question, signed the receipt with a fictitious
name and then went to his own organization (Pros Ex 2).

4. Evidence for the Defense,

' Accused, after being advised of his rights as a witness elected to
make an unsworn statement (R. 11, 12) to the effect that he had been
assaulted by two soldliers on 17 or 18 October and that he drew the
pistol in guestion on 20 October because he was afrald they would attack
him 8&31110

5. The Specification of which accused was found guilty alleges that
accused did with intent to defraud "unlawfully pretend to Private First
Class Isidro A, Agrigado that he was still on special duty with Military
Police Detachment, Camp Angeles, APO 74, well knowing that said pretenses
were false, and by means thereof did fraudulently obtain" the property
in question. One of the essential elements of the offense charged, if
not in fact the most important, is the "false pretense" or "statement"
which accused is alleged to have made and on which the victim relied in
parting with the property. In fact that is the gist of the entire offense
and constitutes the "specific fraud involved" (CM 270454, Kreie; 45 R
289 (292) CM 199641, Davis, 4 ER 1i5). This element of the offense
charged in the inastant case is alleged by the words in the specification
that accused did unlawfully pretend "that he was still on special duty
‘with Military Police Detachment, Camp Angeles." The record of trial has
been searched in vain for any testimony tending to show that any such
pretense, statement or representation was made by accused, Agregado,
the person to whom such "pretense" is alleged to have been made, testified
that accused stated that he desired to draw the pistol because he was
going on duty at the Engineer Depot (R. 8). The Staff Judge Advocate
stated in his review that it may be reasonably inferred that "to go on
duty at the Engineer Depot meant to perform guard duty as a member of
the Military Police Detachment." The record of trial is devoid of any
evidence to the effect that only members of the Military Police Detach-
ment were assigned such duty at the Engineer Depot and consequently it
{s difficult to understand how a statement that accused was to go on
duty at the Engineer Depot could possibly give rise to any logical
inference that he was on speclal duty with the Military Police Detachment.
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Such a contention is without merit and 1s not sustained by the evidencs,

It is recognized that no particular form of representation is neces-
sary to constitute a false pretense and that the pretense may be made by
mere actions as well as by oral or written statements, In those cases
however where the actions of accused constitute the cffense it is necessary
to show that his actions in question were relied on by the victim in
parting with his property. The record of trial contains no testimony that
Agregado had ever issued accused a weapon prior to the date of this
offense when accused was a member of the military police detachment nor
that he issued the pistol in question for the reason that he believed
accused was still a member of that organization. In fact there is not
even any testimony to the effect that only members of the military
police detachment were authorized to draw weapons from Agregade in his
capacity as clerk in the armory detail of that organization, The Board
of Review is of the opinion that the record contains no competent
evidence to the effect that acoused made the "pretense® alleged in the
specification nor that any pretense by accused was relied upon by Agregado
- in parting with the property in question and accordingly two essential
elements of the offense charged were not proved,

There 1s however an additional ground for holding the record legally
insufficient even though it be assumed that the exact pretense, namely,
#to go on duty at the Engineer Depot®™ was properly alleged in the specifi~
cation, The principle is too well settled to admit of argument that the
representation or pretense must relate to a past or existing fact and
not an act to be performed in the future., The pretense which accused
made and by which he obtained the pistol was that he was going on guard
duty at the Engineer Depot. This representation was false as accused
admits he went immediately to his organization but as it related to an
act to be accomplished in the future it could not form the basis for the
offense of obtaining property under false pretense, In Clark's Criminal
Law, Sec 103-104, page 364, it is stated that Ma request for a loan of
money saying, 'I am going to pay my rent!, 1s a representation as te
the future, and not a false pretense within the statute,"

' sentence,

,Judge Advocate

wn«{‘/ T a;al‘/q"’/w\ Judge Advocate

s

/// /ii4£1, ' soudge Advocate
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| JAN 29 1548
JAGQ = CK 328447 1st Ind
JAGO, Dept. of the Army, Washingtén 25, D. C.

TO: Commanding General, Philippines-Ryukyus Command, AFO 707, ¢/o Post—
' master, San Francisco, California, ‘ -

: 1, In the case of Private Mauro B, Tulagan (10335340), Company C,
58th Engineer Combat Battalion (PS), I concur in the foregoing holding
by the Board of Review that the record of trial is legally insufficient
to support the findings of guilty and the sentence, and recommend that
the findings of gullty and the sentence be disapproved.

2. Vhen copies of the published order in this case are forwarded
to this office, together with the record of trial, they should be
accompanied by the foregoing holding and thls indorsement. For con-
venlience of reference please place the file number of the record in
brackets at the end of the published order, as follows:

(cM 328447)

1 Incl THOMAS H. GREEN
Record of trial Major General
The Judge Advocate General
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DEPARTMENT OF THE ARMY

In the Office of The Judge Advocate General
Washington 25’ D. C.

JAGK - CM 328451

1¢ FER 348
UNITED STATES ) AMERICAN GRAVES REGISTRATION COMMAND
) .
v, ) Trial by 6.C.M., convened at Paris,
) Frence, 18 December 1547. Dismisgsal,
Ceptain RUSSELL P. ROBINSON ) total forfeitures end oonfinement for
(0-319674), Infentry. ) five (5) years.

OPINICON of the BOABD OF REVIEW
SILVERS, ACEKROYD and LANNING, Judge Advoocates

- ’

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advooate General.

2. The acocused was tried izpon the following charges and specifica=
tionss .

CHARGE: Vielation of the 58th Article of War.

Specifioation: In that Captain Russell P. Robinson, Exbarkee
Transient Detachment, 7749 Staging Area, then of Headquarters,
1535 Lebor Supervision Compamy, did, at or near Berry-Au-Bao,
France, on er abeut 5 October 1946, desert the service of the
United States and d4id remain absent in desertion until he was
apprehended at Paris, France, on or about 28 October 1947,

. ADDITIONAL CHARGE Is Violation of the 94th Artiocle of War.

Specifiocation 13 In that Ceptain Russell P. Robinsen, **=,
.did, et Paris, France, on or ebout § November 1946, present
for approval and payment, a claim against the Unlted States,
by presenting to Major A. A. Amunrud, FD, United States Army,
duly suthorized to approve and pay such cleims,’'in the amoumt
of £121.40 for base and longevity pay, foreign service pay,
subsistenoce allowance and rental allowance, as being dus him
for the period 1 October 1948 to 51 Ootober 1946, tetaling
$420,.90, less debits totaling $2969.50, and did receive im
payment therefor the sum of $121.40 frox the disbursing offiee
of said Major A. A. Amunrud, FD, whiech claim was false and
fraudulent in that the said Captain Russell P. Robinsom was
not entitled te base, longevity and foreign servioce, subsis-
tence allowance and rentsl allowance pay fer the period §
Ootober 1946 to 31 October 1946, inclusive, and was then
known by the said Ceptalim Russell P. Robinsen to be false
" amd fraudulenmts
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NOTB: Speoifiocations 2 to 12, inoclusive, vary materially frem
-Specification 1 only as to date each alleged false claim was
presented, the amount andperiod for whioh claim was made and
the finence officer to whom each was presented, as followss

SEo. Date Claim Amount Period for which Finanoe Offi'oer to

Presented Received Claim Made Whom Presented
2 15 Nov 46  §241.40 1 Oct 46 to Maj A A Amunrud, FD
31 Qot 46
3 17 Jan 47 $380.65 1 Nov 46 to Maj F S Stratton, FD
' . 31 Dec 48
4 20 Mar 47 $241.856 1 Jan 47 to Maj F S Stratton, FD
28 Feb 47
6 4 Apr 47  $192.90 1 Mar 47 to Maj F S Stratton, FD
31 Mar 47 :
6 17 Apr 47 $125.00 1 Apr 47 to Maj F S Stratton, FD
. 17 Apr 47
7 20 May 47 $125.00 1 May 47 to Maj F S Stratton, FD
20 May 47 ’
8 1 Aug 47 $626.40 1 June 47 to Maj F S Stratton,
31 July 47 :
9 5 Sep 47 $263.90 1 Aug 47 to Ma3 F S Stratton, FD
31 Aug 47 '
10 18 Sep 47 $130.00 1 Sep 47 to Maj F S Stretton, D
" 18 Sep 47
11 22 Oct 47 $640.30 1 July 47 to Col B J Tullington, FD
30 Sep 47
12 23 0ot'47  $250.00 1 Oct 47 to Col B J Tullington, FD
23 Oct 47 ’

ADDITIONAL CHARGE IIt Violation of the 96th Artiocle of War.

Specificationt In that Captain Russell P. Robinson, =»+*, did,
at Paris, France, on or about 28 October 1947, wrongfully
have in his possession false official orders, purportedly
issued by the Commanding Offioer of the 39th Reinforoement
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Battalion, 17th Major Port, Bremerhaven, in words and figures,
substantially as followss

"39th REIN. BATTALION
17th Mejor Port
Bremerhaven, Germany

APQ 751
19 Oot. 47.

cemeceae = EXTRACT =mcmeeaee
SPECIAL ORDER NUMBER
136
4, The fol named O & EN will report to the Provos{ Marshal
Office, Graves Registration, Paris, France, on or about 20 Oct
47. Upon completion of TDY, O & EN will return this I. Period
not to exceed 10 da. TIravel by rail is auth. (Auth. TWX, K.
USFET dated 19 Oot 47 = TDN FD 33 P 433 = 02 A 0425 - 23)
CAPT. RUSSELL P. ROBINSON - O - 319674
Pvt. Albert J. Benedetto - 31145710
By order of Colonel LOCKETT:
H. A. GUNDERSON
1st Lt., A.G.D.
Adjutant
OFFICIAL:
H. A. GUNDERSON
lst Lto, A.G.D.
‘ Ad jutant
I certify this is a true oopys
S/ Russell P. Robinson

T/ RUSSELL P. ROBINSON
Capt. Inf.*

which said orders were, as he, the ui;i Captain Russell P.
Robinson then well knew, falsely made,
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Be pleaded not guilty to desertion in violation of Article of War 58 but
guilty to absence without leave for the period alleged in violation of -
Artiole of War 61. He pleaded guilty to all other charges and specifica-
tions. - He was found guilty of all oharges and speocifications. No evi-
dence of previous conviotions was introduced. He was sentenced to be
dismissed the servioce, to forfeit all pay and allowances due or to besome
dus, and to be confined at hard labor, at suoch place as the reviewing au=-
thority might direot, for ten years. The reviewing authority approved the
sentence but reduced the period of oonfinement to five years, and forwarded
the record of trial for eoction under Article of War 48.

3. The Board of Review adopts the statement of the law and evidence.
- contained in the Staff Judge Advocate's review.

4. Reoords of the Department of the Army show that the accused is
34 yoars of eage, has been married and is the father of one son. Hs graduated
from Culwer Military Academy in 1932 and was engaged as e salesman for several
industrial conoerns prior to being commissioned a second lieutenmant, AUS,
in April 1942. His efficiency reports average "Excellent.™

5+ The court was legally constituted end had jurisdioction over the
accused and of the offenses. No errors injuriously affeoting the substan-
tial rights of the aoccused were committed during the trial. The Board of
Review 1s of the opinion that the reocord of trial is legally sufficient to
support the findings of gullty and the sentence as approved by the review=-
ing authority and to warrant confirmation thereof. Dismissal is authorized
for a violation of Articles of War 58, 94 or 96.

/m W , Judge Advooate

» J'udgo Advocate

s Judge Advocate
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JAGK - CM 328451 1st Ind
JAGO, Dept. of the Army, Washington 25, D. C. FEB 26 1012
'TO: The Secretary of the Army

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Renew in the oase of Captain Russell P. Robinson,
(0-319674),. Infantry.

2. TUpon trial by gemeral court-martial this officer was found guilty
of desertion in violation of Artiole of War 58, twelve offenses of present-
ing for approval false and frauduleant pay vouchers in viclation of Artiocle
of War 94, and wrongfully having in his possession false offiocial orders
in violation of Artiole of War 96. He was sentenced to be dismissed the
service, to forfeit all pay and allowances due or to becoms due, and to be
confined at hard labor at such place as the reviewing authority might direct
for ten years. The reviewing authority approved the sentence but reduced
the period of confinement to five years and forwarded the record of trial
for action under Article of War 48,

3. A summary of the evidence may be found in the review of the Staff
Judge Advooate, which was adopted in the accompanying opinion of the Board
of Review as a statement of the evidence and law in the oase.

I concur in the opinion of the Board of Review that the record of trial
is legally sufficient to support the findings of guilty and the sentence
and to warrant confirmation of the sentence.

On or about 5 Qotober 1946 the aocused absented himself without authority
from his organization, the 1533rd Labor Supervision Company, then located at
Berry-au-Bac, France. He became attached to a French girl with whom he lived
in a hotel in Paris, France, until he was apprehended on 28 QOotober 1947 by
an agent of the Provost Marshal's Office in Paris. At various times within
the period of the unauthorized absence the accused presented twelve false
and fraudulent pay vouchers to U.S. Army Finance officers, colleoting in
excess of $3,000.00 in pay and allowances to which he was not entitled.

When apprehended the accused hed on his person false orders purporting to
Place him on temporary duty in Paris.

Information leading to the acoused's apprehension appears to have been
furnished by various Frenchmen to whom the accused had become indebted for
hotel bills and entertaimment. The accused pleaded guilty to absence with-
out leave for the period alleged in the specifiocation of the Charge, in
violation of Article of War 61. Hs pleaded guilty to all other charges and
specifications. After the Law Member had explained to the accused the mean-
ing and effect of his plea, he stated that he desired the pleas of guilty to
stand.,

: “ 10581
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The accused is 34 years of age and has been married but is now divorced.
He is the father of a son about six years of age. He graduated from Culver
¥ilitary Academy in 1932 and was a salesman for various companies prior to
being commissioned a second lieutenant, AUS, in April 1942,

. 4., There is sttached to the record of trial a letter from the review-
ing authority recommending that, in view of accused's pleas of gullty, his
repentance for his misdeeds and the probability that he can be rehabilitated,
oconsideration be given to the designation of an appropriate disciplinary
barracks as the place of confinement. There has also been received in my
office a petition signed by all the members of the court wherein it is reoom-
mended that consideration be given to the designation of an appropriate U.S.
disoiplinary barracks as the place of confinement so that the accused might,
if his conduot merited it, be eventually afforded the opportunity to reenlist
in the Army. One of the members signing the petition exoepted the portion
thereof relating to possible reenlistment.

I recommond that the sentence as approved by the reviewing authority
be confirmed and carried into execution. In view of the recommendations
concerning the place of confinement, and the apparent absence of any prior
oriminal record of the accused, I recommend that an appropriate U.S. dis-
ciplinary}r;anks be designated as the place of confinement, -——

5. Inclosed is a form of action gned to carry into execution the
foregoing recommendation should it meet with your approval.

2 Inols THOMAS H. GREEN
1. Record of trial ¥Vajor Genersl ,
2. Form of action The Judge Advocate General

GCMO 61, L March 1948),




DEPARTMENT OF THE ARMY
IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL (103)
WASHINGTON 25, D. C.

JAGQ - CM 328477 | | 3 FEB 1948

UNITED STATES FIFTH AIR FORCE

v. Trial by G.C.M., convened at
APO 704, 28, 29 October 1947.
Dishonorsble discharge and
confinement for three (3)
years. Federal Reformatory.

Private CLEVELAND N. MOORE
(RA 18252245}, Headquarters
and Base Service Squadron,
13th Air Depot, AFO 704.

HOLDING by the BOARD OF REVIEW
JOHNSON, BAUGHN and KANE, Judge Advocates

1., The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. The accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 93rd Article of War. | '

Specification: In that, Private Cleveland N, Moore, Headquarters
and Base Service Squadron, 13th Air Depot, did, at JAMA Army
Alr Base, Honshu, Japan, on or about 20 August 1947, wilfully,
feloniously and unlawfully kill Shinnosuke Yamagata, a human
being, by beating him on the head, face and body with a carbine
and with one or more stones,

He pleaded not guilty-to, and was found guilty of, the Charge and Specifi-
cation. Evidence of one previous conviction was introduced. He was
sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due and to be confined at hard labor for
seven (7) years. The reviewing authority approved only so much of the
finding of guilty of the Specification of the Charge as involved a finding
that the accused did, at the time and place alleged, feloniously and
unlawfully kill Shinnosuke Yamagata, a human being, by beating him on the
head, face and body with a carbine and with one or more stones, approved
only so much of the sentence as provided for dishonorable discharge, total
forfeitures and confinement at hard labor for three (3) years, designated
the Federal Reformatory, El Reno, Oklahoma, or elsewhere as the Secretary
of the Army may direct as the place of confinement, and forwarded the
record of trial for action under Article of War 50;
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3. Eyidence for the Prosecution.

At approximately 1825 hours, 20 August 1947, Private First Class
Melvin B, Gable, a sentry on Post #17, Signal Supply Area Salvage Depot,
AFO 704, heard three shots fired (R. 10) and proceeded to the adjoining
Post to investigate where he found accused, a sentry on that post, stand-
ing approximately 10 feet from a wounded Japanese. - Accused was holding
his calibre .30 carbine in the position of port arms (&. 10, 12),
the Japanese was lying "# % ¥ on his back and sort of twisted over * * *
he was trying to get up and blood was running from his right temple®
(R. 10). The Japanese was wearing only shoes, leggings and trousers and
was unclothed above the waist. Private Gable did not observe any blood
or bruises on the body of the Japanese and accused would not permit him
to approach within a distance of 40 to 60 feet of the scene but the light
conditions were sufficiently good at that time for him to observe competently
the events. Accused informed him that he had "Just shot a man" and
requested that Private Gable give him his weapon since his carbine was
out of shells (R. 13). This request was refused (R. 13). After remaining
at the scene for approximately one minute Private Gable left to summon
the Corporal of the Guard. The accused's weapon was in good condition at
that time, there appeared to be no blood on accused (R. 11, 12), or on the
concrete upon which the Japanese was lying and the Japanese did not appear
to be bleeding profusely from the wound in his temple (R. 11).

Private First Class Howard G. Guise, a Military Policeman on towm
patrol whose duty included checking the supply area every half hour, was
informed of the difficulty by Private Gable whom he encountered at the
main gate. Thereupon, Private Guise proceeded to the scene of the shoot-
ing arriving shortly after 1830 hours.. He observed accused standing
approximately 6 feet from a Japanese who was lylng somewhat on his side
and was covered with blood, Accused was holding his carbine at a port
arms position, and he had blood on his hand and body and there was blood
on the carbine.- Accused related to Private Guise that he "yelled 'halt'"
to the Japanese and then fired a shot whereupon the Japanese fell. When
the Japanese regained his feet the accused fired again and the Japanese
fell for the second time, Although uncertain as to whether or not the
Japanese had regained his feet for the third time, accused stated that
he broke his carbine by knocking him down at that time (R. 20). Accused
further told Privete Guise that if the Japanese got up once more he was

oing to knock him down again and was advised that this was unnecessary -
R. 21). Private Guise observed a bloody rock in the immediate area.
According to accused, the Japanese had struck his head on the rock when
he fell. Private Guise left the area after three or four minutes to
summon proper military authorities (R. 24). Shortly thereafter, Private
Gable returned to the scene and upon approaching to within five or six
feet of the Japanese, observed that the latter was covered with blood
above his waist and was lying in a pool of blood (R. 12). The Japanese
appeared motionless lying on his back with his head on the ground (R. 18).
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Private Gable observed wounds upon the Japanese's upper extremities in
addition to the wound upon his right temple previously noted, He like-
wise observed that accused had blood on his hands, that the carbine was
broken at the balance and that there was blood on both the barrel and the
stock of the weapon (R. 12). Some five or six minutes after Private
Gable returned to the scene, Corporal George G, “hittaker of the Provost
Marshal's Office arrived. Accused halted Corporal Whittaker by stating
"stop, don't come any closer." Corporal lhittaker, upon observing that
accused was in a highly nervous condition, obeyed his order. After talk-
ing to the accused for three or four minutes, however, the latter brought
his rifle over and placed it upon the hood of the jeep Corporal ¥Whittaker'
was driving (R. 25). At that time Corporal Vhittaker observed that the
carbine was bloody and had a broken stock, and that there was no shells

in the gun (R. 25-27). While at the scene Corporal Whittaker saw the
Japanese on the ground, covered with blood above the waist (r. 25);

blood was flowing from the back of the Japanese's head and there were
several pools of blood approximately three feet in diameter upon the
concrete in the immediate vicinity (R. 25). Blood spots of approximately
the same dimensions were seen at 2000 hours on the same night by Technical
Sergeant Leo B, Reyes, investigator. Sergeant Reyes observed in addition
to the blood spots on the pavement, a broken rock with blood in the cracks.
This was "a few feet away" from the nearest blood stained area on the
concrete and there was no blood under the stone or within any reasonable
distance thereof (R. 30-32, 35). Six other blood stained stones were
found within a radius of some 30 feet from the stains on the concrete at
approximately 0900 hours the following day (R. 31, 32). Several cartridﬁe
cases were also found "a considerable distance" from the pavement (R. 31 .

Captain James C, Caldwell, the Provost Marshal, talked to the accused
concerning the incident at about 1900 hours, 20 August 1947. The captain
informed accused that "there would probably nothing come of it; that if
the man died he would probably be court-martialed and it would be placed
on his record that this occurred in line of duty" (R. 42-45). Captain
Caldwell explained that this was told to accused "to set his mind at ease,"
since he had recently been released from the stockade and was apprehensive
about being reconfined (R. 45). Accused was placed in arrest and sent to .
bis barracks (R. 42, 46). Later the same night Captain Caldwell summoned
accused, warned him of his rights under Article of War 24 and obtained a
verbal unsworn statement from him. Another statement was similarly taken
from accused in Captain Caldwell's office the following morning and later
the same day accused "went through the sequence of events as they happened"
at the scens as he related the happenings to Captain Caldwell (R. L2-46),
In all three statements, which were an "exact repetition" of each other
(R. 46), accused stated that as he was walicing his post in the 317th
Signal Supply Area someone ran out from behind a building and proceeded
toward the south. The accused challenged him and then fired a shot over
the man's head,  The man kept running and accused fired again. The victim
staggered and "went down."” Then he uried to get up and accused fired the
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third time, which shot, according to accused, missed the man., Accused
approached the intruder and "struck him with a vertical butt stroke and
followed up with a slash with the butt at which time the rifle broke in
two pieces. He kept calling for the Corporal of the Guard all of the
" time and very shortly another sentry came over" (R. 47). Accused also
stated to Captain Caldwell that "after he had broken his rifle the .
Japanese tried to get up again and he picked up a rock and hit him on
the head with it * * #* three or four times" (R. 47). He stated that he
did not strike the Japanese after the other sentry went to summon the
Corporal of tha Guard and denied having anything to drink after 1500
hours the day in question (R. 47). K

‘Approximately thirty minutes after the incident, an ambulance from
the 376th Station Hospital removed the injured Japanese, who was subse-
quently identified as Shinnosuke Yamagata of Suginami-Ku, 4 Chome 48,
Tokyo (R. 13, 53, 62, 63; Pros Ex B)., The victim was given treatment
at the Kyosal Hospital, Tachikawa Prefecture at about 2100 hours that
night (R. 54, 65), subsequently on 20 August 1947, or a date "right
ctlose" thereto, Captain Robert E, Cook, a medical officer on detached
service with the 376th Station Hospital, witnessed an autopsy performed
upon the body of Yamagato at the Kyosal Hospital by a Japanese pathologist
from Tokyo University (R. 39, 40, 53, 543 Pros Exs B, G, H, I). According
to Captain Cook, it was not possible to determine from the autopsy the
actual cause of death but, in general, Yamagata died of injuries to the
head, either by bleeding to death as a result thereof or because of injury
to the brain (R. 55). There were thirteen separate lacerations on the
head of the deceased, with bruises under each,, and five separate fractures
of the skull -~ three depressed and two linear. In each of the three
depressed skull fractures, the bone was broken away from the cranium and
forced into the skull cavity. "The first was a fracture in the left
pareital bone, round in shape, about one and one-half sentimeters in
diameter, and merely a depressicn of the outer table upon the inner
table. The second was in the right frontal bone % ¥ ¥ an elongated
demressed skull fracture about three centimeters long and one-half centi-
meter wide, which penetrated the inner end outer tables of the skull,

The third was in the left occipital region, deep on the neck under the
mscles. The triangle of the bone pointed up (R. 55, 56, 58, 60). The
brain itself showed multiple contusions and there were hemorrhages inte
the brain (R. 56). The dutra or covering of the brain had not been
penetrated, however" (R. 59). Captain Cook further testified that it
required a "pretty hard blow" to produce a depressed skull fracture and
that one of the blows "was through one of the thickest portions of the
skull and it was also covered by the muscles of the neck. It takes a
blow of great force to produce a fracture like that" (R. 56). The
particular fracture last referred to could not have been caused by fall-
ing upen a rock, although several of the other fractures could have been
so caused (R. 56). Of the several rocks exhibited to the witness (Pros
Exs B, D), neither wsre, in the opinion of Captain Cook, of a character
capable of being used to produce the fracture in the left occipital region
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on the body of the victim (R. 57-59). The muzzle of a carbine, or the
butt thereof, were, however, of such composition as to be capable of
producing one or more of the skull fractures (R. 58, 59). In most
cases a depressed skull fracture results in unconsciousness, but it is
possible for a man having a depressed skull fracture to "walk away"
(R. 62). Any of the blows producing a skull fracture would be capable
of rendering a man unconscious (R. 58). '

In addition to the above head injuries, the autopsy disclosed that
on the left side of the body there were seven fractured ribs (R. 56).
There were no wounds on the Japanese caused by a bullet insofar as
Captain Cook could determine (R. 58).

h_. Evidence for the defense.,

First Lieutenant Alan M, Hurst, Air Corps, was called as a witness
for the defense and testified relative to the treatment of the Japanese
Yamagata at about 2100 hours 20 August 1947 at the Kyosai Hospital.
According to this witness, the deceased stated that he lived in Suginami-
Ku, in answer to a question of the Japanese doctor, and later he uttered
the word "tasukeri”, meaning "save me" (R. 64-66, Pros Ex B). He further
testified that he obiserved that the Japanese was conscious two or three
hours prior to treatment at the hospital while he was 1 at the rail-
head in the 317th Area at "JAMA" (Japasn Area Materiel Area) (R. 66). ’

The accused, who had been fully advised of his rights by counsel,
elected to remain silent (R. 66). '

In the course of the trial, evidence adduced by the prosecution
favorable to the accused showed that he was posted as a sentinel at
approximately 1800 hours 20 August 1947 on Post No. 14, 317th Area,
Signal Supply Area, Salvage Depot "JAMA" (R. 9, 10, 19, 53): that he
properly performed his duty when he halted the sentry from adjoinping :
Post No. 17 and Corporal Whittaker some distance from the scene of the
shooting (R« 14, 27); that no one was permitted in the area or on
accused's post without proper authority and if a Japanese was found in
the area after 1800 his presence would be unauthorized (R. 14, 51, 53)3
that on 20 August 1947 each guard on Posts No, 14 and 17 were issued only
three shells but thereafter each was issued thirteen rounds (R. 14, 51);
that the Japanese was wearing rubber or canvas Japanese-made shoes rather
than wooden shoes (R. 29); that prowlers were reported in some areas
practically every night (R. 51); and that deceased was still conscious
immediately prior to being removed from the scene of the incident (Re 66).

- 5, Accused was arraigned and tried for the offense of manslaughter
in violation of Article of War 93. Proof required for that offense in-
cludes: o : .

~ "(a) That the accused killed a certain person named or
described by certain means, as alleged (this involves proof
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that the person alleged to have been killed is dead; that he

died in consequence of an injury received by him; that such

injury was the result of the act of the accused; and that the death
took place within a year and a day of such act); and (b) the

facts and circumstances of the case, as alleged, indicating that
the homicide amounted in law to manslaughter." (Par. 148a and 149a,
MCM, 1928, p. 164, 167).

In view of the competent direct and circumstantial evidence in the record
of trial in support of (a) above, the Board of Review is herein concerned
only with the element of proof enunciated under paragraph (b). The
omission of the word "willfully" in the Specification and the reduction
of the sentence to that prescribed for involuntary manslaughter, by the

reviewing authority, further limits consideration to that lesser included.
offense.,

"Involuntary manslaughter is homicide unintentionally caused
in the commission of an unlawful act not amounting to a felony,
nor likely to endanger life or by culpable negligence in perform-
ing a lawful act or in performing an act required by law (Clark)
(Par. 149a, MCM, 1928, p. 165, 166). It is further provided in
the Manual for Courts-iMartial 1928:

"In involuntary manslaughter in the commission of an
unlawful act, the unlawful act must be evil in itself by reason
of its inherent nature and not an act which is wrong only
because it is forbidden by a statute or orders. Thus the
driving of an sutomobile in slight excess of a speed limit
duly fixed, but not recklessly, is not the kind of unlawful
act contemplated, but voluntarily engaging in an affray is
such an act. To use an immoderate amount of force in sup-
rressing a mutiny is' an unlawful act, and if death is caused
thereby the one using such force is guilty of manslaughter
at least (Par. 149a, MCM, 1928, p. 166).

In considering the facts in the instant case in the light of the
above definitions, it is essential to emphasize at the outset that the
defenses of "legal Justification" and "legal excuse" prevail whether
the offense be murder or manslaughter in either degree. In a homicide
done in the performance of duty, "the general rule is that the acts of
a subordinate officer or soldier, done in good faith and without malice
in compliance with his supposed duty, or of superier orders, are justi-
fiable, unless such acts are manifestly beyond the scope of his authority
and such that a man of ordinary sense and understanding would know to be
111egal" ((Wharton on Homicide) par. 1li8a, MCM, 1928, p. 163). This
cont emporary rule appears to be based historically upon such precedents
as the early case of United States v. Carr, 25 Fed. Case 306-309, (cited
in footnote p. 675, Winthrop's Military Law and Precedents, Second
Edition, 1920 Reprint)} wherein it is stated:
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"It is not every killing of a human being that is criminal.
Many homicides are of such a nature as to be no crimes at all # * %

"It was the duty of the prisoner as officer of the guard to
preserve the peace within the fort, and to suppress disorderly
and mutinous conduct. He was authorized to use all proper and
reasonable means to accomplish this end. But the means used and
the force applied should be measured by the necessity of the case.
For instance, the law would not justify the killing of a single
~unarmed soldier even thaqugh drunken riotious or even mutinous
when he could be arrested without resort to such extreme means,
The means used must be proportionate to the end to be accomplished.
In order to determine whether the homicide, now under investi-
gation, was lawful or unlawful you (the jury) should consider what
under the circumstances of the case would appear to & reasonable
man to be the demands of duty * # ¥ it must be understood that the
law will not require an officer charged with the order and discipline

of a camp to weigh with scﬁp_u_;ous nicety the amount of force

necessary to suppress disorder. The exercise of a reasonable
discretion is all that is required." (Underscoring supplied)

Thues it is clear that the Board of Review in the present case is
concerned solely with the question of whether there is in the record
competent evidence, either direct or circumstantial, establishing that
the acts of the accused were manifestly beyond the scope of his
authority as a sentinel and would be known to be illegal to a man of
ordinary sense and understanding, Stating the principal somewhat dif-
ferently the Board must determine whether there is substantial evidence
of record in the case presented by the prosecution tending to show that
accused was Justified for his acts, or excused or, if not, whether he
failed to meet the burden sometimes considered as cast upon him, viz:

"If the killing is proved or admitted by the accused,
malice may be inferred from the circumstances already proved,
and it is then incumbent upon the defendant to prove circum-
stances that will excuse, mitigate or Justify the killing, unless
(and this exception is extremely important) the proof offered by
the state tends to show that the defendant was excused or justi-
fied., If circumstances are shown by the state from which, when
uncontradicted or proved, a presumption of malice is drawn by the
law, as, for example, the intentional use of a deadly weapon, or
from which an inference may be drawn by the jurors, it is con-
sidered that the state has satisfied the rule casting the burden
upon it, and that the accused, if he wishes to exculpste himself
must_prove the facts on which his defense is based." (Sec. 575,
Homicide, Underhill's Criminal Evidence, Fourth Editim, under-
scoring supplied).
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The precedent last cited and legal authority of similar import from non-

military Jurisdictions are of questionable applicability to the instant
case, especially in view of their remote relationships to the military
and their lack of cognizance of military procedures and the exigencies

of the military service. This is exemplified to a degree by the language
c()f thg following historical precedent recently cited in C¥ 326604, Gusik
1948):

"In respect to those compulsory duties while arduously
endeavoring to perform them in such a manner as might advance
the sclence and commerce and glory of his country, rather than
his own personal designs, a public officer, invested with certain
discretionary powers, never has been and never should be made
answerable for any injury, when acting within the scope of his
authority, and not influenced by malice, corruption, or cruelty.
The officer, being entrusted with a discretion for public pur-
poses, 1s not to be punished for the exercise of it, unless it
is_first proved against him, either that he exercised the power
confided to him in cases without his jurisdiction, or in s manner
not confided in him, as with malice, cruelty or willful oppres-
sion, or, in the words of Lord Mansfield, that he exercised it as
if 'the heart is wrong.'! 1In short, it is not enough to show that
he committed an error of judgment, but it must have been a willful
and malicious error" (United States v. Clark, 31 Fed. Case 710).

Regardless of which of the sbove principles are applied in the instant
case, however, the Board of Review finds the evidence of record of such
a character as to satisfy either requirement in favor of the accused.

It is clearly established that this youthful soldier was lawfully armed
with a deadly weapon and duly posted as a sentinel in an area contain-
ing highly valuable property of the United States Government situated

in the occupled country of a former enemy. The fact that accused was
given the seemingly token number of three rounds for his weapon did not
decrease its deadly character or minimize the serlousness of his assigned
military duty. This limitation on the issuance of ammunition was however
most instrumental in setting the stage for the events which followed. It
is only reasonable to assume that if the accused had been issued more
ammmition or had been given the weapon of the sentry on the adjcining
post, as he requested when the latter went for the Corporal of the Guard,
he would have been able to stand guard over the intruder on his post and
there would have been no necessity for resort to the primitive type of
force employed. It is significant in this connection that the number of
rounds issued to the sentries on the accused's post and the post adjoin-
. ing was increased over four fold immediately following the incident. In
addition, in determining the reasonableness of the measures taken by the
accused sentry, the Board attaches importance to the fact that accused
was not attacking the intruder when he requested the weapon of the other
guard, which indicates that he wanted the weapon for the purpose of stand-
ing guard over his prisoner and having a well defined means of protecting
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himself while awaiting assistance. Of even more importance is the
knowledge, within the common experience of mankind, that prowlers,
burglars and other unlawful intruders frequently attack their detectors
and captors, and that the Japanese was still conscious following the .
incident. Perception of the nature and demands of an event after it has
happened is recognized by all as being far superior to perception at the
time of the occurrence. Detached reflection can hardly be commanded,

or legally demanded, where the mind is additionally taxed by emotions .of
apprehension, fear or surprise. It should not be a condition of

_ lmmunity that one actually faced with a crucial situation should pause
to consider detachedly all of the possibilities as such would appear to
a reasonable man (Rowe v. United States, 163 US 546; CM 310179, Mertes,
. 61 R 211). As above | enunciated, courts in similar cases have made
clear that one carrying out a lawful order or duty is not required to

weigh with scrupulous nicety the amount of force necessary ¥ ¥ #" gnd
that "it is not enough to show that he committed an error of judgment
but it must have been a willful and malicious error" zUnited States v,

Carr, supra; United States v, Clark, supra

The Board of Review is therefore of the opinion that the evidence
failed to show acts chargeable to the accused which were manifestly
beyond the scope of his authority or which reflected at most more than
a mistake in jJudgment. In view of &ll of the facts and circumstances
disclosed, considered in the light of the sbove precedents, it cannot
~ be said that the homicide was not legally Jjustifiable, having been
accomplished by the accused in the execution of his duties as a sentinel,

6. For the reasons stated the Board of Review holds the record of
trial legally insufficient to support ihe fin s and the sentence,

s Judge Advocato

) k M q— BA'&W Judge Advocate
[/ : %“’6" Judge Advocate
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JAGQ -~ CM 328477 | ) ist. Ind FEB 91948 ,

JAGO, Dept. of the Army, Washington 25, D, C.

TO: Commanding General, Fifth Alr Force, APO 710, c¢/o Postmaster,
San Francisco, California

1. In the case of Private Cleveland N. Moore (RA 182522.,5), Head-
quarters and Base Service Squadron, 13th Air Depot, APO 704, I concur
in the foregoing holding by the Board of Review that the record of
trial is legally insufficlient to support the findings and the sentence
and recommend that the findings of guilty and the sentence be dis-
approved.

2. VWhen copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate
attaching copies of the published order to the record in this case,
Please place the file number of the record in brackets at the end of
the published order, as follows:

(cM 328477)
1 Incl THOMAS H. GREEN g914

Record of trial Major General
. : The Judge Advocate General

- 10 -



DEPARTMENT OF THE ARMY - (113)
In the 0ffice of The Judge Advocate General
Washington 25, D.C.

27 oo 1348
JAGH CM 328486

UNITED STATES TWELFTH AIR FORCE

Trial by G.C.M., convened at.
McChord Field, Washington, 11
December 1947. Dismissal,

total forfeitures and confine-
ment for two (2) years.

Ve

"First Lieutenant WILLIAM E.
HUBBARD, II, (0-23378),
United States Air Force.

’

OPINION of the BOARD OF REVIEW
HOTTENSTEIN, LINCH and BRACK, Judge Advocates

l. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opim.on, to The
Judge Advocate General.

2. The accused was tried upon the following Charges a.nd Specifica-
tions:

CHARGE I: Violation of the 95th Article of War.

Specit‘ication 1: In that First Lieutenant William E. Hubbard II,
Headquarters and Headquarters Squadron, 62nd Airdrome Group,
did, at Tacoma, Washington, on or about 24 July 1947, with
intent to defraud, wrongfully and unlawfully make and utter
to The Fisher Company, Tacoma, Washington, a certain check
in words and figures as follows:

2y July 19 b7
Gak Cliff Bank & Trust Co. Dallas, Texas
~ (Fill In Name of Bank) , (City)
PAY TO o . OR ORDER $_75 00/100
“(STAMPED : COUNIER CHECK) :
Seventy-five---— 00/100 DOLIARS

. T /8/ William E. Hubbard IT.
McChord T1t.0-23318
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and by means thereof, did i‘raudulently obtain from the
said Fisher Company, Tacoma, Washington, $75.00, he,

the said 1lst Lt. William E. Hubbard II, then well know-
ing that he did not have and not intending that he should
have sufficient funds in the Oak Cliff Bank & Trust Com-
pany, Dallas, Texas, for the payment of said check.

And 1l additional Specifications, substantially the same in
form with Specification 1, except as to dates, payees and
amounts, which are respectively as follows:

Spec 2
Spec 3
Spec L
Spec 5
Spec 6
Spec 7
Spec 8
Spec 9
Spec 10
Spec 11
Spec 12
Spec 13
Spec 1L

Spec 15 °

Date of Check Payee and to whom issued Amount
26 July 1947 Cash (Fisher Co, Tacoma) $100.00
1 August 1947 Cash (Fisher Co, Tacoma) $100.00
2 August 1947 Cash (Fisher Co, Tacoma) $100.00
5 August 1547 Cash (Fisher Co, Tacoma) $100.00
9 August 1947 Cash (Fisher Co, Tacoma) $100.00
23 July 1947 Cash (Rhodes Bros Dept Store) § 50.00
26 July 1947 Cash (Rhodes Bros Dept Store) §$ 75.00
1 August 1947 Cash (Rhodes Bros Dept Store) $100.00
2 August 1947 Cash (Rhodes Bros Dept Store) $100.00
5 August 1947 Cash (Rhodes Bros Dept Store) $100.00
2y July 1947 . Sears Roebuck & Company $ 75.00
1 august 1947 Sears Roebuck & Company $100.00
23 July 1947 Cash (Peoples Store Company) $ 75.00
10 August 1947 Cash (Hotel Winthrop, Tacoma) $ 75.00

Specification 16: In that First Lieutenant William E. Hubbard II,

Headquarters and Headquarters Squadron, 62nd Airdrome Group,
did, at Klamath Falls, Oregon, on or about 7 August 1947,
with intent to defraud, wrongfully and unlawfully make and
utter to the Wi-Ne-Ma Hotel, Klamath Falls, Oregon, a certain
chsck in words and figures as follouws:

FORT LEWIS, WASH., _7 Aug 19 L7 NO.

Fort'Leris Branch
FATIONAL BANK OF WASHINGTON 98-LO1
, T

PAY TO THE .
ORDER OF  Wi-Ne-Ma $ 100 00/100
‘One Hundred 00/100 DOLIARS
in current funds
/8/ William E. Hubbard II.
McChord It 0-23378
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and by means thereof did fraudulently obtain from said
Wi-Ne-Ma Hotel, Klamath Falls, Oregon, ons hundred dollars,
he, the saild lst Lt. William E. Hubbard II, then well know-
ing that he did not have and not intending that he should
bave sufficient funds in the Fort Lewis Branch, National
Bank of Washington bank, Fort Lewlis, Washington, for ths
payment of said check.

And 2 additional Specifications substantially the same in form
with Specification 16 except as to dates, payees and amounts,
which are respectively as follows: }

Spec 17 '

Spec 18

\

Date of Check Payee and to whom issued”’ Amount
8 August 1947 Wi-Ne-Ma Hotel, Klamath Falls $100.00
7 August 1947 Klamath Billards - .$100.00

.

CHARGE II: Violation of the 96th Article of War.

Specification 13 In that First Lieutenant William E. Hubbard II,

Headquarters and Headquarters Squadron, 62nd Airdrome Group,
did, at Tacoma, Washington, on or about 2 July 1947, with
intent to defraud, wrongfully and unlawfully make and utter
to The Fisher Company, Tacoma, Washington, a certain check
in words and figures as follows:

2 July 19 L7

'Oak Cliff Bank & Trust Co. Dallas, Texas
(F111 in Name of Bank) (City)
PAY TO : ___ OR ORDER $_75 00/100
= (STAMPED: COUNTER CHECK) '
Seventy-five - 00/100 DOLLARS
/s/ William E. Hubbard II.

McChord

1 Lt. 0-23370

i . -

and by means thereof, did fraudulently obtain from the said
Fisher Company, Tacoma, Washington, $75.00, he, the said
1lst Lt. ¥illiam E. Hubbard II, then well imowing that he did
not have and not intending that he should have sufficient
funds in the Oak Cliff Bank & Trust Company. bank, Dallas,
Texas, for the payment of said check.
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And 1l additional Specifications, substantially the same in
form with Specification 1, except as to dates, payees and
amounts, which are respectively as follows:

Spec 2
Spec 3
Spec L
Spec 5
- Spec 6
Spec 7
Spec 8
Spec 9
Spec 10
Spec 11
Spec 12
Spec 13
Spec 1
Spec 15

Date of Check

26 July 1947
1 August 1947
2 August 1947
S August 1947
9 August 1947
23 July 1947
26 July 1947
1 August 1947
2 August 1947
5 August 1947
2y July 1947
1 August 1947
23 July 1947
10 August 1947

Specification 16:
Headquarters and Headquarters Squadron, 62nd Airdrome Group,
did, at Klamath Falls, Oregon, on or about 7 August 1947,
with intent to defraud, wrongfully and unlawfully make and
utter to the Wi-Ne-kia Hotel, Klamath Falls, Oregon, a certain
check in words and figures as follows:

Payee and to whom issued

Cash (Fisher
Cash (Fisher
Cash (Fisher
Cash (Fisher
Cash (Fisher
Cash (Rhodes
Cash (Rhodes
Cash (Rhodes
Cash (Rhodes
Cash (Rhodes

Co, Tacoma)
Co, Tacoma)
Co, Tacoma)
Co, Tacoma)
Co, Tacoma)

Bros Dept Store)
Bros Dept Store)
Bros Dept Store)
Bros Dept Store)
Bros Dept Store)

Sears Roebuck & Company
Sears Roebuck & Company

Cash (Peoples Store Company)
Cash (Hotel Winthrop,

Tacoma)

Amount

$100.00
$100.00
$100.00
$100.00
$100.00
$ 50.00
$ 75.00
$100.00
$100.00
$100.00
$ 75.00
$100.00
$ 75.00
$ 75.00

In that First Lieutenant William E. Hubbard II,

FORT LEWIS, WASH.,

7 Aug 19 L7 NO.

Fort Lewls Branch

.

NATIONAL BANK COF WASHINGTON 98-401
: 1251

PAY TO THE
ORDER CF Wi-Ne-la 100 00/100
One hundred—— 00/100  DOLLARS
in current funds
/s/ William E. Hubbard IT.
McChord T It. 023378

and by means thereof did fraudulenxly'obtain from said
Wi-Ne-Ma Hotel, Klamath Falls, Oregon, one hundred dollars,
he, the said lst Lt. William E. Hubbard II, then well know-
ing that he did not have and not intending that he should
have sufficient funds in the Fort Lewis Bank, National ,
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Bank of Wash:l.ngtdn Bank, Fort Lewis, Washington, for the
payment of sald check.

And 2 additional Specifications substantially the same in form
with Specification 16 except as to dates, payees and amounts,
which are respectively as follows:

Date of Check Payee and to whom issued Amount |
Spec 17 8 August 1947 Wi~Ne-Ma Hotel, Klamath Falls §$100.00
Spec 18 7 August 1947 Klamath Billards $100.00

He pleaded not guilty to and was found guilty of all charges and specifica-
tions. Evidence of one previous conviction was considered. He was
sentenced to be "dishonorably discharged" the service, to forfeit all

pay and allowances due or to become due, to be confined at hard labor

for two years, and to pay a fine of One Thousand Dollars. The review-
ing authority approved the findings of guilty of Specifications 7, 8 and
9 of Charges I and II, and approved the findings of guilty of Specifica-
tions 1, 2, 3, 4, 5, 6, 10, 11, 12, 13, 24, 15, 16, 17 and 18 of Charges

I and II, respectively, with the exception of the following words "and

by means thereof, did fraudulently obtain from /parties alleged/, * * ¥
[%he amount of cash alleged7 % The findings of guilty of ChargesI and

II were approved and only so much of the sentence was approved as pro-
vides for dismissal from the service, forfeiture of all pay and allowances
due or to become due, and confinement at hard labor for a period of two
yearz. The record of trial was forwarded for action under Article of

War L8.

- 3. The Board of Review adopts the statement of the evidence and
law contained in the review of the Twelfth Air Force Acting Judge
Advocate, dated 17 January 1948.

L. Records of the Department of the Army show that accused is
32 years of age, married, and the father of two minor children. He
attended Texas A & M College for three and one-half years and left that
institution to enter the military service. He enlisted as a cadet at
Randolph Field, Texas, on 10 March 1938 and was discharged at Kelly
Field, Texas, on 31 January 1939 to accept a commission as Second
Lieutenant on 1 February 1939. He has served continuously in the Army
Air Forces since the date of acceptance of the commlssion. His effi-
ciency ratings for principal duty consist of the following: two ®*Very
Satisfactory," four "Excellent," twelve "Superior," and the last three
"Unsatisfactory.® As a result of punitive action administered to
accused for insubordination to his superior officers in December 1946,
he was demoted on 27 March 1947 from his temporary rank of Lieutenant
Colonel to his permanent rank of First Lieutenant. On 14 April 1947,
he was convicted by general court-martial of three separate offenses
for making and uttering checks without sufficient funds in the drawee
bank and was sentenced to restriction for three months and forfeiture
of $100 per month for six months.
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5. The court was legally constituted and had jurisdiction of the
person and the offenses. No errors injuriously affecting the substantial
rights of the accused were committed. The Board of Review is of the
opinion that the record of trial is legally sufficient to support the
findings of guilty and the sentence as. approved by the reviewing
authority and to warrant confirmation of the sentence. A sentence to
dismissal is mandatory upon conviction of a violation of the 95th
Article of War. A sentence to dismissal, forfeiture of all pay and
allowances due or to become dus and confinament at hard labor for a

period of two years is authorised upon convict.ion of & violation of
the 96th Article of War.

B / ,
é% yZozs ., Judge Advocate -

l(/\rjy? e s ;Iudge Advocate

Judge Advocate
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JAGH CM 328486 1st Ind

JAGO, Dept. of the Army, Washington 25, D.C. MAR 10 1948
T0: The Secretary of the Army - '

1. Pursuant to Executive Order No. 9556, dated 26 May 1945,
there are transmitted herewith for your action the record of trial and
the opinion of the Board of Review in the case of First Lieutenant

.William E. Hubbard, II, (0-23378), United States Air Force.

2. Upon trial by general court-martial, this officer was found
guilty of fraudulently making and uttering 18 checks with insufficient
funds and fraudulently obtaining the proceeds, in violation of Articles
of War 95 and 96 (Chg I and II, Specs 1 to 18, respectively). Evidence
of one previous conviction by general court-martial for making and utter-
ing checks with insufficient funds in violation of the 96th Article of
War was introduced. He was sentenced to be ®dishonorably discharged"
the service, to forfeit all pay and allowances dus or to become duse,
to be confined at hard labor for two years, and to pay a fine of One
Thousand Dollars. The reviewing authority approved the findings of
guilty except the words Yand by means thereof, did fraudulently obtain
from % # %, # 3 3% e amount of cash alleged/.", respectively alleged
in Specifications » 2, 3’ h, 5, 6, 10, ll; 2, 13’ lh, 15, 16, 17 and
18 of the respective Charges. Only so much of the senience was approved
as provides for dismissal, total forfeitures and confinement at hard
labor Yor two years and ths record of trial was forwarded for action
under Article of War 48.

3. A summary of the evidence may be found in the review of the
Twelfth Air Force Acting Staff Judge Advocate, dated 17 January 1948,
which was adopted in the accompanying opinion of the Board of Review
as a statement of the evidence and law in this case. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence as approved by the
reviewing authority and to warrant confirmation of the sentence. I
concur in that opinion..

Accused is charged with fraudulently making and uttering 18 checks.

15 of the checks were drawn on the Oak Cliff Bank and Trust Company,
Dallas, Texas, and three checks were drawn on the Fort Lewls Branch,
National Bank of Washington, Fort Lewis, Washington. The 15 checks
drawn on the Oak Cliff Bank and Trust Company bear dates ranging from
23 July 1947 to 10 August 1947 and are in amounts varying from $50.00
to $100.00. From 30 June 1947 to and including 1l August 1947, the
accused had only one account in the Oak Cliff Bank and the balance
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in his account at no time during the period exceeded $8.30. Under
Specifications 7, 8 and 9, Charges I and II, accused stands convicted
of fraudulently obtaining the sums of $50, $75, and $100, respectively.

Two of the checks-drawn on the Fort Lewis Branch, National Bank
of Washington, bear the date 7 August 1947 while the third check drawn
on the same bank bears the date 8 August 1947. Each of these checks
was drawn in the amount of $100.00. From 1 August 1947 to 10 September
1947, the accused's checking account in this bank at no time exceeded
$L4 .67 and from 7 August 1947 to and including 16 September 1947, it
naver exceeded $L4.67.

The accused admitted that he made and uttered the checks. Prior
to trial he told the investigating officer that he knew there were in-
sufficient funds in his checking account at the QOak Cliff Bank and in
the Fort Lewis Branch, National Bank of Washington, for payment of ths
checks drawn by him. .

L. The accused is 32 years of age, married and the father of two
minor children. He attended Texas A & M College for three and one-half"
years and left that institution to enter the military service. He:®
enlisted as a cadet at Randolph Field, Texas, on 10 March 1938 and was
discharged at Kelly Field, Texas, on 31 Jamuary 1939 to accept a com~
mission as Second ILieutenant on 1l February 1939. He served continuously
in the Army Air Forces since the date of acceptance of that commission.
His efficiency ratings for principal duty consist of the following: two.
2Very Satisfactory," four "Excellent," twelve "Superior," and the last
three "Unsatisfactory.® As a result of punitive action administered
to accused for insubordination to his superior officers in December
1946, he was demoted on 27 March 1947 from his temporary rank of
Lieutenant Colonel to his permanent rank of First Lieutenant. Om 14
April 1947, he was convicted by general court-martial of three separate
offenses for making and uttering checks without sufficient funds and -
was sentenced to restriction for three months and forfeiture of $100
per month for six months.

On 1 December 1947 the accused tendered his resignation for the
good of the service in lieu of trial by court-martial. Action on the
tendered resignation has been held in abeyance pending final action in
thiscase.

5. I recommend that the sentence as approved by the reviewing
authority be confirmed and carried into execution,and that an appropriate
United States Disciplinary Barracks be designated as the place of .
confinement.
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6. Inclosed is a form of action designed to carry the foregoing
recommendation into effect, should such recommendation meet with your
apprcval.

2 Incls ' .
1 Record of trial Major General

2 Form of action The Judge Advocate General

( GCMO 79, 26 March 1948).
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JAGK - CM 328542

97 FEB 1948

UNITED STATES ) FIRST AIR FORCE
)
Ve ) Trial by G.C.M., convened at Fort
) Slooum, New York, 19 December 1947.
First Lieutenant ELLICIT C. ) Dismissal
JEFFRIES (0-2044950), Air )
)

Force of the United States

OPINION oF THE BOARD OF REVIEW
SILVERS, ACKROYD and .LANNIKG, Judge Advooates

l. The record of trial in the cease of the officer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General.

2. The accused was tried upon the following charges and specifica-
tionss ’

CHARGEs Violation of the 61st Article of War.

Specificationt In that First Lieutenamt Elliott C. Jeffries,
assigned 105th Army Air Foroes Base Unit, Fort Slooum,
New York, detailed for duty with Reserve Officer's Training
Corps, Colgate University, Hamilton, New York, did, without
proper leave while enroute from Craig Field, Selma, Alabema,
absent himself from his organization at Colgate University,
Hamilton, New York, from about 23 July 1947 to about 17
Ootober 1947, ‘

Additional CHARGE end Specification: (Finding of not guilty).

He pleaded not guilty to all charges and specifications. He was found
guilty of the Charge and its specification, but not guilty of the Addi=
tional Charge and its specification. No evidence of eny previcus convic-
tion was introduced. He was, sentenced to be dismissed the service. The
reviewing authority spproved the sentence and forwa.rded the record of
trial for action under Article of War 48.

3. Evidenoe for'the Proseoution

.~ There was reoceived in evidence, without objeotion, a certified true
ocopy of paragraph 62, War Department Special Orders No. 89, 6 My 1947,
which relieved the accused from the 460th Air Servioce Group, Langley
Field, Virginia, end assigned him to the 430th AAF Base Unit, Herrisburg,
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Pennsylvania, with thirty days temporary duty to report to the Commanding
Officer, Craig Field, Selma, Alabama, not later then 16 Nay 1947 for the

_ purpose of attending Air ROTC Indoctrination Course (R 8, Pros Ex 1),
There was likewise received in evidence a certified true copy of paragraph
38, War Depertmemt Special Orders No. 117, 13 June 1947, which order re-
lieved the acvcused from assignment with the 430th AAF Base Unit, Harrisburg,
Pennsylvenia, upon completion of his course at Craig Field, Alabama, effec=-
tive on or ebout 16 June 1947 arnd assigned him to the 105th AAF Base Unit,
Fort Slocum, New York, for duty at Colgate University, Hamilton, New York
(R 8, Pros Bx 2)., It was orally stipulated by the parties that if Colonel
H. V. Bastin, AC, Secretary of the Air University, Army Air Forces Special
Staff School, Craig Field, Alabama, were present he would testify that a
document received in evidence as Prosecution Exhibit 3 was a true copy
of the morning report of Squadron S, 44th AAF Base Unit, Craig Field,
Alabama, for 13 June 1947. The pertinent entry therein is as follows:

“"Jeffries Elliott C (AC) 0-2044950 1lst Lt
Reld atchd & returned to 430th BU par 52
SO 89 Hq WD departed”™ (R 8, Pros Ex 3).

There was also received in evidence, without objection, a certified true
copy of paragraph 12, Special Orders No. 123, Headquarters lst Air Force,
Fort Slocum, New York, 23 June 1947, as followsts )

"12, 1ST LT ELLIOIT C. JEFFRIES, 02044950, AC, this Hq,
enroute to Colgate University, Hamilton, N.Y. per par 38,
WD SO 117, 13 June 1547, is granted thirty (30) days delay
enroute, chergsable as leave." (R 9, Pros Ex 4)

It was stipuleted that if Lieutenant Colonel Charles C. Wilder, Jr.,
USAF, the Professor of Military Science end Tactics, Colgate University,
Hamilton, New York, were present he would testify that in the latter part
of June 1947 he received copies of paragraph 12, Special Orders No. 123,
Headguerters First Air Force, 23 June 1947, assigning the accused to duty
at Colgate University pursuant to peragraph 38, War Department Special
COrders No. 117, 13 June 1947; that on 7 August 1947 the accused had not
reported to his station at Colgate University; that he made an investigae-
tion concerning his whereabouts end that on 17 October 1947 the accused
reported "to me for the first time" and wes thereupon placed under arrest
(R 9, Pros Ex 5).

Lieutenant Colonel Dee W. Rains, USAF, Commanding Officer of the 106th
AAF Bese Unit, Fort Slocum, New York, identified and there were received
in evidenoce certified extract copies of the moraing reports of the efore-
mentioned wmit for 8 September 1947, the extracted entries being as
followsa
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"8 Sep 47
Delay enroute to AWOL eff 8 Aug
47
CORRECTION M/R 8 Sep 47
Delay enroute to AWOL eff 8 A
47" (R 10; Pros Ex 6).

First Lisutenent Stephen R. Halpin, 105th AAF Base Unit, Fort Slooum,
New York, testified that he was the investigating officer in acocused's
case. He interviewed the accused prior to the trial and after having
advised him of his rights under Article of l’iar 24, the aoccused voluntarily
made the following statement:

"The accused stated, that while at Craig Field he received
orders from the Wer Departmont to proceed to the 430th AAF Base
Unit, Harrisburg, Pa. upon completion of his school at Cralg
Field. However, prior to his deperture at Craig Field, he re«
ceived further orders from the War Department whioh cancelled
his orders sending him toc the Eleventh Air Force, and transferred
him to the 105th AAF Base Unit, with duty -station at Colgate
University. The accused stated that he proceeded from Craig
Field wder authority cited. Prior to his arrival at Fort
Slooum, the accused stated that he became ill and was unable
to report to Colgate University upon the proper date. He did
however, report to Fort Slocum on his way to Colgate and obtained
a 30=-dey delay enroute to Colgate. It was after this time that
he became sick." (R 11-12) .

By agreement of the parties there were read into the record the de=-
 tailed reports of physical and neuropsychiatric examinations of the ac-
cused made by competent medical officers who had examined the accused
at the Station Hospital, Mitchel Field, New York, The neuropsychistrioc
report discloses ths following findingss

"a, The eccused, at the time of alleged offense was 'so
far free from mental defect, disease, or derangement, as to be
able concerning the partioular act charged to distinguish right
from wrong,' because he states he knew it was wrong, and that
very likely he would be courts martialed.

"b. The accused, at the time of elleged offense, was 'so far
free from mental defect, disease, or derangement, as to be able
concerning the partiocular act charged, to adhere to the right,
but this ability weas impaired by reason of-Anxiety reaction,-
aocute and chronic; mild stress of readjustment to a postwar army
and domestic problems; the threat of 'heart disease' to his cereer
and life; predisposition mild; impairment, mild and temporary;
mamfested by alcoholism, wvasomotor instability, AWOL.

"3, The accused, at the time of trial possesses suffic:.ent
mental capacity intelligently to conduct or cooperate in his defense.

(R 25)



" (126)

"IMPRESSION: Anxiety reaction, acute and chromioc;
mild stress of readjustment to a postwar army and domestic
problems; the threat of 'heart disease™ to his career and
life; Predisposition mild; Impairment mild and temporary;
manifested by alooholism, vasomotor instebility, AWOL.™ (R 28)

The report of physical examination contains the following conclusions

_ "This officer is in good physical condition. There is no
evidence of organic heart disease. Such instability as is
present in his vasculer system may be accounted for on the
basis of his psychiatrio diagnogis whioh 1s anxiety reaction,
acute and ohronic." (R 26)

4. For the I’efense

Major John M. Trossbach, 105th AAF Base Unit, was called as & char-
acter witness and stated that he was a fellow student with the accused
at the Alr Inspector's Schocl, Cralg Field, Alabams. The witness was
favorably impressed with the accused as an officer and etudent and he
was surprised to learn of his subsequent conduct (R 29)

The law member explained to the aoccused his rights to be heard in
his own behalf and he eleoted to be sworn as a witness. He stated that
he had been in the military service "all my life, sir; for over 22 years,"
For several months prior to trial he had been drinking heavily, suffered .
palins and sches in his shoulders and had experienced a slight heart at-
taocks He attributed his physical ocondition to excessive drinking. The
acoused read ipto the record two letters of commendetion whioh he had re-
ceived.. These letters, dated 21 September 1945 and 21 January 1946,
respectively, avow that the aoccused had performed outstanding service in
the pertinent cormands end wes rated as a supsrior officer. On motion of
the defense. the accused's WD, AGO 66-1 record wes received in evidenoce as
Defense Exhibit "A" (R 32-34). Testifying further with regard to his mil-
itary record the acoused stated that he had been punished under Artiocle of
War 104 for disorderly conduct on 14 July 1945 in France., When he reported
to Colonel Wilder at Colgate University he learned about his two cheoks
which had “bounced™ because of insufficiert funds. He had not "had a
drink now for three months" (R 35). : X

On cross=examination the accused stated that upon being graduated
from the Air Inspector's course and the ROTC Course at Craig Field he
departed on VOCG for Fort Slocum, New York. He obtained a thirty-day
loave on 23 June, but did not report to "Colonel Wilder™ until about 17
October 1947 (R 40). He related in detail diffioulties_he had experienced
relative to his personal and domestic affairs (R 41-46).

-

5. Disoussion
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It is noted that the documentary evidensce of both the prosecution
end defense was received without objection or by agreed stipulation,
However, it will be observed that the extracted matters contained in -
Prosecution Exhibit 6 make no reference whatsoever to the acocused, or -
to any partioular person. The form used, WD AGO Form 44, 1 May 1945,
shows the name, rank and organization of the accused at the top thereof,
end the certificate at the bottom contalns the phrase ®which relates to
the person referred to in extract oopy."

In CM 318685, Sustaite, 67 BR 389-393, it was held that where the
extracted matter itself made no reference to the scocused, the authentioa=-
tion certificate wes impotent to supply the defiolency even in the ab-
sence of an obJection. The Sustalte cese overruled a prior opinion of
the Board of Review, CM 307131, Chr Ist. 60 BR 397-403, wherein it was
held, in effect, that the certificate was of equal dignity, under the
rules of evidence relating to the admissibility of publiec records, as the
extraoted matter appearing in the body of the exhibit., But the Board of
Review pointed out in the Sustaite case that a mere authentioatinsroor-
tificate "is obviously not in itself a pudlis dosument of record end thus
the facts stated in such certificate have only the force and effect for
which they were intended, that is, authentication.® In other words, the
authenticating ocertificate of the offioclal custodian is competent to show
that the extracted matter is a true and complote copy of matters recorded
in the original doouments and no more. We are therefore of the opinion
thet, in accordance with the rules of evidence as enunciated in the
Susteite case (supra) "Pros Ex. 6" herein is insufficient to establish
_accused’s alleged absence without. leave. It was stipulated however that

if Colonel Wilder, the commanding officer of the Air Reserve Officer's
Treining Corps at Colgate University,were present he would testify that
he had received copies of the orders (Pros Exs 2 and 4) transferring ac-
oused to his commsand and that the acoused did not report until 17 Ooctober
1947. The probability of his unauthorized absence fram 23 July te 17
October 1947 was therefore established by competent evidenoe other than
by Prosecution Exhibit 6. The accused, in his testimony, admitted that
~he had received the orders mentioned but did not report to his new station
until 17 Ootober 1947. The unauthorized absence was clesrly “through his
own fault® even if it be admitted that his alleged illness, resulting
from the intemperate use of liquor, contributed to or brought about such
ebsence (par 132, MCM 1928). _ :

The record oontains evidence concerning the issuanoce of worthless
cheocks and matters relating to acocused!'s domestio affairs whioh were ir=
relevant to the issues exocept possibly as mitigating ociroumstances. - The
admission of this evidence does not appear to have prejudiced the acocused's
substantial rights. In fact these matters were brought out by the defense
ocounsel or voluntarily recited by the socused in giving the history of
his military career,
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6. Department of the Army records show that the accused is 28
years of age, that he is married and the father of one child. IHe at-
tended Purdue University for three years, majoring in mechaniocal
engineering, and was commissioned a second lieutenant, AUS, in December 1
1943. BHe served about five years in overseas theaters and has been ewarded
service stars for the Northern France, Central Europeen and Rhineland -
Campaigns.

" 7. The court was legally constituted and had jurisdiotion over the
. acoused and of the offense., MNo errors injuriously affecting the substan=-
tial rights of the aoccused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence and to warrant confirme=
tiorn of the sentence. Dismissal is authorized upon conviotion of a viola-
tion of Artiocle of War 61.

( :
W@ Advoocate

s Judge Advoocate

f Judge Advoocate
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JAGK - CM 328542 " lst Ind
JAGO, Dept. of the Army, Washingtem 26, D. ¢. MAR 6 1948
T0: The Secretary ef the Arxy

[

l. Pursuant teo Executive Order No. 9558, dated May 268, 1945, there
ere transmitted herewith fer your astion the record of trial and the
opinion ef the Board of Review in the ease of First Lieutenant Elliett
C. Joffries (0-2044950), Air Ferce ef the United States.

2. Upon trial by general courtemartial this offlcer was foumd guiltdy
of being absent without leave from 23 July 1947 to 17 Octeber 1947 in vie~ .
lation of Artiecle of War 61. No evidence of any previous eonvictioa was
presented. He was sentenoced to be dfsmissed the service. The reviewing
authority appreved the sentenoce and forwarded the record ef trid ror
aotion under Article of War 48.

3¢ A sumary of the evidenoce may be found in the acoompaayiag opinion
of the Board of Review. I oonour in the opiniom of the Board of Review that
the record of trial is legally sufficient to support the findings of guilty
and the sentenoes and to warrant econfirmation of the sentence.

On or about 13 June 1947 the accused, than en duty at Craig Field,
Alabama, reoceived orders assigning him %o the 106th Army Alr Forece Base
Unit, Fort Sloeum, New York, for duty &t Colgate University, Hamilten,
Hew York. Be departed Craig Field on 13 June 1947 with five days travel
time allowed to his new station. On 23 June 1947 the ascused reported
to Headquarters First Alr Foroce, Fort Slooum, New York, and obtained a
thirty day delay en route to his now assignmment chargeable as leavs, He
did not report to his new station until 17 Octeber 1947 and voluntarily
stated to the investigating offiocer that he had been drinking heavily and
suffering from paing and a slight heart attack. He was given a complete
Physiocal and neuropsyshiatric examinatiom., The medieal autherities found
him to be legally sane, in good physiocal sondition, and with a normal heart.

While stationed overseas this officer was married in Scotland and ens
child was boran of the xarriage. His wife has experienced diffioulty im
Proocuring an allotment for her suppert and as a result ef her appeals to
the military authorities at langley Field, Virginia, the aoccused was
caused to make an allotment to her in January 1947,

Testifying in his own bohalf at the trial, the accused did mot deny
his unauthorized absence but related in detail his military service, his
domestio difficulties and intemperate habits. He attributed his unautherized -
abasence to the latter. o _

I fooemnd that the sentenos be confirmed and earried inte execution.
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5. Inolosed is a form of action designed to ocarry into effeot the
foregoing recommendation should meet with your approval.

Cif 328,542
2 Inols

THOMAS H. GREEN
l. Record of trial Major Gensral

2. Form of action - . The Judge Advooate General

( GCMO 78, 26 March 19L8) )
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IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON 25, D. C.

JAGQ - CM 328584 ’ 12 FEB 19428

UNITED STATES UNITED STATES AIR FORCES IN EUROPE
Trial by G.C.M., convened at
Neubiberg, Germany, 9, 10
December 1947. Dishonorable
discharge and confinement
for four (4) years, Dis-
ciplinary Barracks

Ve

Private BRONIS J. YAKAVONIS

(RA 31356685), Headquarters

and Base Service Squadron,

486th Air Service Group, ,
Neubiberg, Germany -

HOLDING by the BOARD OF REVIEW
JOHNSON, BAUGHN and KANE, Judge Advocates

1, The Board of Review has examined the record of trial in the
case of the soldier named above. ‘ '

2. The accused was tried upon the following Charges and Specifications:
CHARGE: Violation of thé 93rd Article of Viar,

Specification: In that, Private Bronis J. Yakavonis, Headquarters
& Bass Service Squadron, 486th Alr Service Group, APO 407, US
Army, did at Neubiberg Air Base, Neubiberg, Germany, on or
about 31 October 1947 feloniously take, steal and carry away
six (6) American Express Travelers' Cheques of a total value
of five-hundred dollars ($500.00), and U.S. Military Payment
Certificates of a total value of one thousand eight-hundred
and ninety dollars ($1,890.00), all of a total value of about
two thousand three-hundred and ninety dollars (¥2,390.00),
property of Technical Sergeant Frank J. Toscani.

ADDITIONAL CHARGE: Violabion of the 93rd Article of War,

Specifications In that Private Bronis J, Yakavonis, Headquarters
and Base Service Squadron, 486th Air Service Group, APO 407,
US Army, did at Neubiberg Air Base, Neubiberg, Germany, on or
about 14 October 1947 feloniosly take, steal and carry away
one ecophone radio, of a value of less than twenty dollars
($20.00), property of Private First Class ¥illard C, Pennington.

He pléaded not guilty to and was found guilty of the Charges and Specifi-
cations, No evidence of previous convictions was introduced. He was
sentenced to be dishonorably discharged the service, to forfeit all pay
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and allowances due or to become due and to be confined at hard labor

at such place as the reviewing authority may direct for four years.

The reviewing authority approved only so much of the findings of guilty
of the Specification of the Charge and of the Charge as finds the

accused did, at the time and place and in the manner alleged, feloniously
take, steal and carry away, United States Military Payment Certificates
of a total value of One Thousand Six Hundred Ninety Dollars ($1,690.00);
approved the sentence, designated Branch, United States Disciplinary
Barracks, Fort Hancock, New Jersey as the place of confinement and for-
warded the record of trial for action under Article of War 50%.

3. Evidence for the Prosecution,

On 7 October 1947 between 1630 and 1745 hours Private First Class
Pennington was in the Enlisted Men's Club at Neubiberg Air Base. During
this period he talked to accused and mentioned that he had a radio in
his room which he was going to repair and send home. Accused asked him
where he lived on the base and Pennington told him, Pennington asked
accused to go to the show with him but accused declined. Pennington
departed to go to the show at about 1745 (R. 11, 12). At approximately
2100 hours accused arose from the table where he had been sitting and
told Private First Class Vedock that he had to see somebody and left the
room, He returned at about 2130 hours and sat down at Vedock's table
(R. 23, 24). Pennington and his roommate Corporal Schupe went to a
show at about 1930 hours., After the show Pennington returned to the .
EFnlisted Men's Club while Schupe went to his room. When Schupe entered
the room he saw that Pennington's locker was open, This was unusual
because he and Pennington always kept them locked. The screws were out
of the hinges on the lock and Pennington's radio was missing. Schupe
identified Prosecution Exhibit 1 as an Ecophone radio which he saw
Pennington buy at the Post Exchange. Schupe had scratched Pennington's
name on the back of the radio and indicated this to the court., He went
to the Enlisted Men's Club and told Pennington what he had discovered
(R. 7-10). Pennington then went to the room and found his cigarettes
and radio missing. He reported the loss at the guardhouse and identified
Prosecution Exhibit 1 as his radio which he paid §31.50 for at Landsberg.
His locker had been opened by the removal of four screws from the lock
hinges as the lock was still locked. He recovered the radio from a -
Private Sadler at the dispensary about three weeks later (R. 13-20). . _
Pennington identified the radio (Pros Ex 1) when he took it from Private
Sadler by his initials "#P" which he had previously placed on one of the
tubes. In open court he removed the bottom from the radio (Pros Ex 1)
and showed the court the initials (R. 4O0-41). ‘

Private Clinton P, Sadler testified that he has quarters in the base
dispensary near accused's quarters, He picked up a radio similar to
Prosecution's Exhibit 1 in the hall directly across from accused's room,
The radio belonged to accused and he had seen it in accused's room., He
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told accused-he had the radio and accused told him to keep it until he
was released from the guardhouse. Thereafter Pennington came "down",
looked at the radio, said it was his and took it away (R. 36-40).

On 7 October 1947 Private Dubose at about 2325 hours was driving
& bus coming into the base from Munich, He saw accused going out the
gate with a radio under his arm (R. 27). Accused's girl firiend Albertine
Ebenback who lives in Munich saw accused the night of 7 October between
2300 and 2400 hours., He brought a radio and some.baby clothes with him.
The radio was similar to Prosecution Exhibit 1 (R. 32, 33). The next
morning she and the accused took the radio to a radio shop to have it
repalred, On 11 October she picked up the radio at the shop and took it
to her house where she kept it for eight days when the accused picked
it up and said he was taking it back to the base. Accused told her that
a comrade had given him the radio (R. 33-35). Sergeant Stell testified
that several days after the occurrence he was in accused's room, that he
removed accused's belongings from his locker, that the locker was not
locked, that among accused's belongings was a radio similar to Frose-
cution Exhibit 1 (R. 141, 142). :

On 31 October 1947 about 1600 to 1700 hours Sergeant Perry was in
a dice game in which accused also took part. Accused started playing ,
with scrip and then used American Express Travellers Cheques, Perry at
one time in the game won these checks which totalled about $400 or 5500.
Accused's name was on the corner of the checks. After losing, Perry left
the game but returned about 2000 hours. later in the evening accused
"went broke" and borrowed $102 from him (R. 43, 44). About 2230 he and
accused went to Sergeant Toscani's room where Toscani and Sergeant Engle
were counting Toscani's winnings and accused asked Toscani if he wanted
him to sign the checks but Toscani said it would be all right to sign
them the next day. ‘Sergeant Toscani took the money, put it on his bed,
pulled a sheet and blanket over it and they all left the room (R. Li~47).
Sergeant Engle was in the same dice game on 31 October at about 2000
hours, Accused was present and lost quite a bit. Tcscani was the big
winner., Accused stopped playing about 2030 because he was "broke." ’
Accused said that he had lost about $950. Accused, Sergeants Perry and
Toscani and he went to Toscani's room. They counted Toscani's money
which amounted to $2,390.00, composed of approximately $1600.00 in scrip,
$550 in Travellers Cheques and $100 in money orders. The checks were
made out to accused and had his name on tham, About 2230 they discussed
going to Munich, left the room, Toscani locked the door and he and
Toscani went to Munich (R. 47-49). Sergeant Toscani saw accused at the
game around 2100 hours, Accused asked him how much he had won and he told
sccused about a "couple of grand, two thousand,® Vhen he returned to his
room between 2000 and 2025 hours accused and Sergeants Perry and Fngle -
were with him, He and Fngle counted his money which amounted to $2,390.00,
composed of a $100 money order, approximately $600 in Travellers Cheques
and the balance in scrip. He looked closely at three or four of the
checks and they had accused's name on them and accused offered to sign
them. Toscani won these checks in the crap game from some of the other
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participants, Accused was not playing in the game when witness was
playing., After counting the money he put it under his sheet, covered
it with the sheet and blanket and departed. When he returned to his
room about 0745 the next morring he unlocked the room and looked for
t(d.s mney)but it was gone. Sergeant Stell was with him at the time
Re 51=54).

Sergeant Bowers testified that he was asleep at about 0300 on 1
November 1947 and that accused woke him by shaking him on the shoulder.
He asked accused what he wanted and accused said he came down to buy
his car, He told accused he did not want to sell the car but accused
kept "arguing" with him., Three weeks previous he had offered the car
to accused for $2000 but that night he raised the price to $2500 because -
he was going on furlough. Accused started pulling money out of his
pocket and he asked him *where did you get all that money?" Accused
said that he "won it at the 508th MP's," He finally agreed to take
$2200 for the car., Accused had $2235 but stated that he would need
some money so he kept a $50 check and gave witness $2185. He gave
accused the keys, the title and insurance papers. The money which
accused paid consisted of scrip and $500,00 in Travellers Cheques.
Accused's signature was in the upper left hand corner of the checks and

“one of them had been signed in the lower left hand corner (R. 54-56).

.Sergeant Hall was desk sergeant at the Base Guard House, Neubiberg
Air Base where he saw the accused at 14,00 hours on 1 November 1947, He
was brought into the guardhouse by four "non-coms.™ Accused seemed nervous.
He called the investigators who came in 45 minutes to an hour. During
the interval, he did not hear anyone threaten the accused or make any
promises”’to him. Fifteen or twenty minutes after accused was brought to
‘the guard house he "settled domn" (R. 57-59). Corporal Beatenbough
testified that he was a special investigator, that on 1 November 1947 he
saw the accused in his office at the guard house and that he had a conver-
sation with him, There were present at the time Sergeants Toscani,
Shields and Bowers and Sergeant Block was there part of the time. After
explaining his rights under the 24th Article of War to accused, accused
8aid in answer to a question that he had taken the money. Accused signi-
fied that he understood his rights under Article of War 2i, neither witness
or snyone present threatened accused or used violence toward him, He
was not coerced, put under duress or offered any promises or inducements. -
The statement by accused was voluntarily made and of his own free will,
Accused looked slightly nervous, his tie was slightly over to one side -
and he had a scratch on his face. The scratch looked 1like it was a couple
of days old, He did not notice any bruised spots on accused (R. 60-65).
Accused tcld him that he got in a dice game and lost approximately $950;
went to Toscani's room with him and Engle; saw the money counted out and
covered ‘with a blanket, He left Toscani's room with the other men and
returned at approximately 0200 hours and took the money. Then he went
to Sergeant Bowers' room awoke Bowers and bought Bowers' car paying $2185
for it., He took the car and went to his girl's house (R. 81)..



(135)

L. Evidence for the Defense,

Corporal Phillips was on 2 November 1947 prison sergeant at the
guardhouse. On that date he took accused to his quarters to pick up
his personal items. ¥hile doing this accused picked up an Ecophone
radio from the windowsill, put it in his locker and snapped the padlock
. shut (Ro 9‘0—"'96)0 C ) .

Accused having been advised of his rights as a witness testified
that he bought the radio in July or August from a soldier named McLean
or McLear, He had two radios and didn't want to buy another but since
it was offered to him for $10.00 he thought it was cheap and bought it.
He put the radio in his footlocker as Sergeant Phillips had testified
and had never taken it out. He locked the locker after putting the
radio in it, He identified the radio (Pros Ex 1) as his own radio by
some marks on it which had nearly faded out (R. 98, 99). Private First
. Class Sadler told him that he had found the radio in the hall and he
told Sadler that he could take care of it until accused "got out of the
stockade" (R. 100). He remembers being in the Enlisted Men's Club with
Pennington, they were talking about marks and about a ring and a brooch
which Pennington wanted to buy. They never discussed a radio nor did he
have occasion to leern where Pennington lived on the base, He did not
take the radio from Pennington's room. He did not leave the club that
night until 2230 and the only move he made was onse trip to the latrine
which was one floor below the main entrance of the club (R. 100, 101).
The radio (Pros Ex 1) might or might not be his., He believes it is
because of the markings and the number (R. 102, 103). After he left the
club he took the radio and some baby clothes to his girl's house in
Munich, He returned to camp the next morning at 0600 and it was two or
three days later when he and his girl friend took the radio to the radio
shop (R. 106, 107). The man he bought the radio from is named McLean or
McLear, he used to drink with him at the club but he didn't know him too
well, McLean or Mclear is not on the base at this time. Accused has not
seen him for two months. Accused was in his room once after 2 November
with Sergeant Phillips. They were trying to find who had brought his
clothes to the guardhouse, He found his locker broken open., This was
on or about 9 November and was the date on which he saw Private Sadler
(Re 109-111). The radio was in his possession from the time he bought
it from McLean or McLear until the time Sadler picked it up (R. 112).

Sergeant Bowers recalled as a witness for the defense testified

that when he saw accused about 0300 hours on 1 November he did not have
any marks on his face, that he saw him again between 1330 and 1400 hours
in the company of Sergeant Toscani, a first sergeant with a "constabulary
patch" and a sergeant with MP insignia. These men are now sitting out-
side the courtroom. Accused looked "pretty slouchy", his face was bruised
- and. his 1ip looked like it had been hit, "He looked like he had been
shoved around pretty rough." He had a swollen place on one side of his
cheek. These marks were not on him at 0300 in the mormning when he was
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in witnesses' room. His necktie was not in order, it was pushed to one
side, His clothing looked like he had been sleeping in them. '"They were
pretty well dirtied up" (R. 66, 67). There was a bloodshot place on his
lip and a couple of red spots on the upper part of his cheek. ' There was
& slight break in the skin around the 1lip (R. 68). He did not see anyone
strike accused, The MP Sergeant made accused stand in a corner and in

a rough volce told him to take his hands out of his pockets and stand
like a soldier., In answer to .whether accused was threatened he said
"Well, someone around - I don't know who. They all seemed to be pretty
well teed off at him, * # # There was someone said something about being
80 low as to steal from another soldier." Before the investigator came
into the room one of the sergeants said something "about son-of-bitch
ought to be killed" {(R. 69, 70). Sergeant Shields testified that he rode
from Munich to Neubiberg Air Base with accused shortly after 1200 hours
on 1 November. He was under the impression that accused had stolen a
large sum of money from Sergeant Toscani. He was not impressed by
accused's appearance and thought he was the tool for a superior brain

80 he told accused to smarten up and tell what he did with the money.

He thinks he said "Wise up and tell what you did with the money. Don't
be & fall guy" (R. 72, 73). Sergeants Black and Engle werse in the front
seat of the car and witness and accused were in the back seat., Prior

to accused being warned of his rights under Article of War 24 he did not
hear any conversation directed toward the accused. He did not hear
anyone use profane language toward accused (R. 72-75).

Albertine Ebenbach called as a witness for defense testified that
on 1 November 1947 accused was at her home in Munich. About 1300 hours
some soldiers came to her house. She knew two of them by name, Fngle and
Frank and the other two men she saw that day in the court room. Accused
ssked them what they wanted and they didn't say and one of them shook
accused by the shoulder and one slapped his face. They asked the accused
TWhere is the money?" and "Where did you get the car?" The blonde soldier
took him outside the house and then brought him inside and "beat him with
his fist in the face,” While he was doing this he used "cuss™ words and
sald he would kill accused and throw him in the water (R. 76, 77). The
soldler who told accused he was going to kill him told her that "she
should be happy if she sees him alive again" (R. 78).

Sergeant Toscanl recalled as a witness for the defensze testified
that on the morning of 1 November 1947 after discovering the loss of his
‘money looked for accused and found him in Munich., Sadler and Engle were
with him as were Sergeants Black and Shields. He asked accused if he had
taken the money and accused denied it. Iitness told accused that he
did not believe him and that he wanted accused to go with him to the MP's
at the base and accused agreed to do so. Sergeant Black walked over to
accused, got hold of his tie and pushed him "slightly" against the wall.
It was a friendly push, not much force to it. Black told the accused he
thought he was lying, too and to "come clean with anything he knew," He
heard no threats made to accused (R. 83-85). There were no marks on
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accused's fhéo, he did not "lay a hand" on accused and he never heard
?ergeg.t)lt Black say to accused "we throw punks like you in the river®
R. 86). ' '

Sergeant Black testified that he is in the 2nd Constabulary Brigade,
Munich, he knows the accused and saw him at a German house in Munich about
1 November 1947. He brought him to Neubiberg. They were in the German
house ten or fifteen minutes. He refused to answer what he did during
this period. He refused to say whether he had touched accused or testify
to the gist of any conversation he had with him. He refused to answer
whether he said to accused "We find punks like you in the river® or whether
" he or anyone else made threats to accused during the automobile trip from
Munich to Neublberg. He did not use profane language toward accused at
the guard house. He refused to answer whether there was any change in
the personal appearance of accused from the time he first saw him in
Munich until the time they arrived at the guardhouse (R. 86=93).

5 Accused testified that on 4 October 1947 he sold a jeep which he
owned for $1250 (R. 115) and that after pa certain debts and making
some loans he had between $750 and $800 left (R. 125). On the same date
he won §$1900 in a crap game which took place at a Dutch Garden'right
across from 508th MP Headquarters (R. 115). There were between 10 or:l5
soldiers in the game, they were not all "Air Forces", some of them were
colored soldiers (R. 126), He didn't ask if he could play and none of .
the soldiers asked him to play. Vhen he came out of the game he had
between $2500 and $2700 (R. 127). On 31 October he was in a dice game
with Sergeants Wilson, Morrison and Bowers and some others whose names
- he cannot remember, Later in the evening he saw Sergeant Toscani, He
played until 2100 hours and lost $400. He borrowed $100 from Sergeant
Perry and lost that. The balance of his money was hidden in his clothes
in his locker. He didn't want to go back to his locker for more money
80 he borrowed the $100 and when he lost it he quit (R. 116)., On 31
October he had $2600 in his roca (R. 121). He had $400 when he entered
the game. He had $750 in Travellers Cheques and $200 in scrip (R. 127).
He didn't say he went into the game with $400 but that he lost $400.

At one time during the game he left and put about $500 in Travellers
Cheques in his locker (R. 127, 128). Before putting the Cheques in his
locker he-had between $1900 and $2100 in his locker (R. 128). Of the
$450 he lost, $250 was in checks and $200 was in scrip (R. 129). He
cannot explain how Toscani obtained $500 of his checks. He had not pald
any debts with the checks and only lost $250 in checks, He was lying
when he told Perry and Toscani that he had lost $950 (R. 120), After
the game he went to Toscani's room. He was talking to Sergeant Perry
while Toscani and Fngle counted the money (R. 116}, They stayed in Toscani's
room sbout 10 minutes and when they left Toscani locked the door (R. 117).
He then went to his room and drank a bottle of beer and about fifteen

ninutes later he went to Bliss's room. This was about 2100 or 2115 hours.
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He stayed in Eliss's room for approximately half an hour to three quarters
of an hour. Corporal Lewis and accused put Bliss to bed. This took
about 20 Minutes (R. 131, 132). He and Lewis then went to his room for

a drink and Lewis stayed until 0130 or 0145. Accused then sat around and
figured whether he should buy Sergeant Bowers' car (R. 133, 134). About
0300 he went .to Bowers' room and asked Bowers to sell him his car, DBowers
first told him he was going on furlough and would not sell the car but
finally told him he would but that it would cost more than what he had
told accused the week before. Accused gave him $2185 and told him he
would give him the rest the next day (R. 117). He went to Bowers at that
time of the morning to buy the car because he was afraid he might get in
a dice game the following day and lose everything he had (R. 117). He -
did not buy the car a week or two before because he did not have his

mind made up (R. 134). He gave Bowers $550 in checks and $1600 in scrip.
After paying Bowers he had between $50 and $70. He had a $50 Travellers
Cheque (R. 135). : ’

On the following morning accused was at his girl friend's house in
Munich and was told some soldiers were outside looking for him., He went
outaide and saw Toscani, Sergeants Shields, Black and Engle. Sergeant
Black grabbed his collar and asked him what he did with the money. The
soldiers then took him inside and Black grabbed his necktis and "was
hitting me on both sides of my face and my nose was bleeding. He hit
me pretty hard. He had my back against a cupboard. Then he was choking
me pretty tight until I just about got air" (R. 118). They asked him if
he tock the money and he denied it. They told him to smarten up, took
him outside and said they would take him for a ride.  They told his girl
that she would be lucky if she ever saw him alive again. They put him
in a car, Shields told him to smarten up and Black said "Punks like you
are found in the river." He got scared, told them he had taken the money
and asked them to take him back to Neubiberg. They asked him who he
bought the car from and he told them Sergeant Bowers so they "got Sergeant
Bowers and went to the guardhouse* (R. 118, 119). When they arrived at
the guardhouse Sergeant Black was."cussing™ him and made him stand up
against the wall with his back facing Black (R. 119). When Black was
assaulting him in the house in Munich accused tried to send his girl's
brother for the MP's but one of the sergeants would not let the boy go
out of the house (R. 119, 120). While Black was beating him the other
soldiers were taking dishes out of the cupboards and everything out of
the closets and throwing them in the middle of the floor. They were
calling him a "lousy son-of-a-bitch." Black beat him for about an hour
(R. 120), Corporal Beatenbough read and explained the 24th Article of
TWar to him and thereafter he made the statement to the corporal. He
made the statement because he was frightened, "They" were all gathered
around him, all excited, and he "figured" if he did not mske a statement
" he would be released from the guardhouse and the minute he "got out,

- they" would put him in a car and take him for another ride "or somsthing,"
He made the statement because he was afraid of Toscani, Black, Shields

and Engle, He was afrald if he did not make the statement they would
take him out and "beat him up" (R. 119, 120).
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5. With respect to the original Charge and Specification,viz:
the larceny of approximately $2390 the first question to be considered
by the Board of Review is whether the confession of accused was
voluntarily made,

The testimony of accused and his girl friend regarding the beating
imposed on accused by Sergeant Black, a member of the constabulary and
his threatening language to accused stands uncontradicted in the record.
Black refused to answer any questions with respect to the alleged beating
or to the threats made to accused on the grounds that he might incrimi-
nate himself, His companions were evasive in their answers as to what
happened between Black and the accused although Toscanl did admit that
he saw Black grab accused by the necktie and give him a "friendly" push.
Sergeant Shields admitted that when he, Fngle and Black were with accused
in the car he told the accused to '"smarten up" and "tell what he did .
with the money.,"  After the beating accused had received, Black's state-
ments "that we find punks like you in the river' and that his girl "would
be lucky if she saw him alive again®™ it is not difficult to visualize
his reasons for confessing to the theft after being placed in an auto-
mobile with three of his interrogators who had previously told him they
were going to take him for a "ride," His willingness to make and sign
the statement at the guard house is likewise understandable. His four
adversaries were present, they were using profane language toward him }
and Sergeant Bowers testified that the four sergeants "seemed to be pretty
well teed off" gt accused; that accused looked like he had had "a rough
time" and that one of the sergeants said something about the "son=ofea- -
bitch ought to be killed," Accused testified that he was afraid that
if he did not make the statement at the guardhouse he would be released
and that the sergeants would "beat him up" or take him for a "ride."
Under these circumstances the warning of the accused as to his rights
under Article of War 24 was meaningless and pro forma only,

The Manual for Courts-lartial, 1928, paragraph 1lia (Page 116}
provides that - . : v o,

"It must appear that the confession was voluntary on the part of
the accused, * 3 # A confession not voluntarily made must be

rejected,"
The test applied by the Federal Courts as to the voluntary nature of a
confession was enunciated in Wilson v. United States, 166 U. S. 613, in
which case the Suprems Court of the United States said at 623,

"In short, the true test of admissibility is that the confession

is made freely, voluntarily and without compulsion or inducement
of_any sort." (Underscoring eupplied).

In Wan v. United States, 266 U. S. 1, 1i, the same court said -
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A confession is voluntary in law if, and only if, it was, in
fact voluntarily made., A confession may have besen given
voluntarily, although it was made to police officers, while in
custody and in answer to an examination conducted by them. But
a confession obtained by compulsion must be excluded whatever
may have been the character of the compulsion, and whether the
compulsion was applied in a judicial proceeding or otherwise."

It appears in this case by uncontradicted evidence that there was
in fact compulsion and fear, and that the willingness of accused w
make the confession was impelled by this compulsion and fear. The
Board is of the opinion that the confession was not voluntsry in fact
or in law and that its admission by the court was error. Although
accused was warned of his rights under Article of War 24 after the
compulsion had been exerted and before he made the confession to
Corporal Bettenbough nevertheless he was, at the latter time, asccom=
panied by the non-commissioned officers-who had participated in break-
ing dom his unwillingness to confess. The conclusion is inescapable
that the effects of the compulsion and fear of personal injury still
persisted and there is no evidence to Justify an inference that the
influence which impelled accused to confess originally to the non-
commissioned officers had ceased to operate on his mind. Only in the
event it appeared that there had been a cessation of such influence
could the confession properly have been deamed voluntary (Mangum v..
Unitec)l States, 289 Fed. 213; CM 187615, Bruton, M 192609, Hque, 2 BR
3, 17

Having determined that accused's confession was involuntary and
that its admission was error the next question presented is whether
the error injuriously affected the substantial rights of the accused
to such an extent that the findings and sentence as to the Charge and
Specification with respect to the larceny of the military payment certi-
ficates must be disapproved notwithstanding the other competent evidencs
of record.

In the instant case the evidence aliunde the confession is con-
flieting. The prosecution's case was entirely circumstantial and the
accused tock the witness stand and categorically denied his guilt.
From the whole record the Board is unable to say that the competent
evidence was of such quality or quantity or of such a nature that it
may now be said with reasonable certainty that it would have resulted
in a conviction had the confession been excluded. The findings of
guilty of the original charge and specification must therefore fall.

The Supreme Court of the United States has on numerous occasions
expressed its views as to the fatally injurious effect upon criminal
proceedings in Federal,civil and state courts of the reception in evidence
of involuntary confessions obtained by duress.
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The most cited case on this subject is Bram v. United States, 168
Us S. 532. In that case a statement of accused made to a police officer
and not shown to have been voluntarily made was received in evidence
over defense objection. Its admission was held by the Supreme Court to
be reversible error. The court said at 542:

"In criminal trials, in the courts of the United States, wherever

& question arises whether a confession is involuntary, the issue

is controlled by that portion of the Fifth Amendment to the Con-
stitution of the United States, commanding that no person 'shall

be compelled in any criminal case to be a witness against himself,'"

With respect to the effect of receipt in evidence of an :Lmrolunt.#ry con=
fession the court said at 541:

"Having been offered as a confession and being admissible only

‘because of that fact, & consideration of the measure of proof

which resulted from it does not arise in determining its admissidlity.
If found to have been illegally admitted, reversible error will

result.” (Underscoring supplied).

This construction of the law is supported in the case of Lyons v,
Oklahoma, 322 U. S. 596, in which the same court in discussing the effect
of a confession which petitioner claimed was involuntary indicated that
in cases of this character the voluntary nature of the confession is the
sole issue for consideration by the court and consideration of the other
evidence of record is unnecessary., The court said in Note 1 at' 597:

"Whether or not the other evidence in the record is sufficient
to Jjustify the general verdiet of guilty is not necessary to
consider. The confession was introduced over defendant's
objection, If such admission of this confeseion denied a con-
stitutional right to defendant the error requires reversal."

Likewise the Supreme Court in discussing the so called "harmless error
statute™ said in Kotteakos et al v, United States, 328 U. S. 750 at 764,

"If, when all is said and done, the conviction is sure that the
error did not influence the jury, or had but very slight effect,
the verdict and the judgment should stand, except perhaps where
the departure is from a constitutional norm (19) or a specific

command of Congress,™

Note 19 then states:

"Thus when forced confessions have been received, reversals have

followed although on other evidence guilt might be taken as clear,

See Malinski v, New York, 324 U, S. 401, Lyons v. Oklahoma, 322 U. S.
596, 597, N. I3 Brem v. United States, 168 U. S. 532, 540-542;
United States v, Mitchell, 137 F. 2d 1006, dissenting opinion at
J012." (Underscoring supplied).

-u-
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In Malinski \L New York, supra, the Supreme Court sald at 404:

"But the question whether there has been a violation of the due
process clause of the Fourteenth Amendment by the introduction of
an involuntary confession is one on which we must make an independ-
ent determination on the undisputed facts. Chambers v. Florida,
309 U. S. 227, Lisenba Ve Califomia, 3“ U. S. 219, Ashgraf‘b Ve
Tennessee, 322 U. S. 143 u

"If all the attendant circumstances indicate that the confessiom
was coerced or canpelled, it may not be used to convict a defendant.
Asheraft v. Tennessge, gsupra, pe. 154. And if it is introduced at
the trial, the judgment of conviction will be set aside even though
the evidence apart from the confession might have been sufficlient
to sustain the jury's verdict. Lyons v. Oklshoma, 322 U. S. 596,
5970' : . .

And to similar effect is the recent case of Lee v. Mississippi decided
at the present term of the Supreme Court of the United States, Case No. .
19, October Term 1947, 19 Jamary 1948 in which the Court held:

"The due process clause of the Fourteenth Amendment invalidates a
state court conviction grounded in whole or in part upon a con-
fession which is the product of other than reasoned and voluntary
choice.® (Underscoring supplied.)

So also in Haley v. The State of Ohio, No, 51, October Term 1947, 12
January 1948 the Supreme Court said with respect to the admission of an
involtmtary confession:

"If the undisputed egvidence suggests that force or coercion was
used to exact the confession, we will not permit the judgment to
stand even though without the confession there might have been
gufficient evidence for submission to the jury.%

As stated in Bram v. United States, supra, the prohibition against
the use of a confession obtained by force or fear stems from that portion
of the Fifth Amendment to the Constitution of the United States which
comands that no person

"ghall be cmpelled in any criminal case to be a witness against
himself.® .

Consequently, under the doctrine enunciated by the Supreme Court in the

above decisions the use of a confession obtained by force would violate

the constitutional guarantee against self-incrimination and constitute

& denial of due process which cannot be cured by other clear or compelling

evidence of guilt, Bram v. United States, Lyons v. Oklahoma; Kotteakos v.

Unfted States; lee v. Ulssiseippl; Haley v. Ohio, supra. This would seem

to be a logical extension of the principal set forth in CM 312517,

Eosytar et al., 62 BR 195, 200; CM 326450, Baez, 1947.

-12-
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The competent evidence clearly establishes the guilt of accused
as to the Additional Charge and the Specification thereof (larceny of
the radio) and the confession of accused discussed above did not relate
in any way to this offense. The maximum punishment permissible for
this offense is dishonorable discharge, total forfeitures and confine-
ment at hard labor for six months (Par 104g¢, MCM, 1928).

6. For the reasons stated, the Board of Review holds the‘record
of trial legally insufficient to support the findings of gullty of the
Charge and the Specification thereof, legally sufficient to support the
findings of gullty of the Additional Charge and the Specification thereof
and legally sufficient to support only so much of the sentence as pro-
vides for dishonorable discharge, forfeiture of all pay and allowances
due or to become due, and confinement at hard labor for six months.

Z , Judge Advocate
‘-M\TIQ!{”" ’ Judge Advocate

V/ { et , Judge Advocate
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CER 26 134
JAGD - CLi 328584 1st Ind

JAGO, Dept. of the Ammy, Washington 25, D. C.

TO: Commanding General, United States Alr Forces in Europe, APO 633
¢/o Postmaster, New York, New York.

1. In the case of Private Bronis J. Yakavonis (RA 31356685), Head-
quarters and Base Service Squadron, 486th Air Service Group, attention
is invited to the foregoing holding by the Board of Review which holding
is hereby -approved. For the reasons stated therein it is recommended
that the findings of guilty of the Original Charge and its Specification
be disapproved and that only so much of the sentence be approved as

- involves dishonorable discharge, forfeiture of all pay and &l lowances
due or to become due, and confinement at hard labor for six months.
Upon taking such action you will have authority to order execution of
the sentence.

2. Then copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate
attaching coples of the published order to the record in this case,
please place the file nmumber of the record in brackets at the end of
the published order, as follows:

(cM 328584)

1 Incl . . AS H. GREEN
Rocord of tria.l - Major General
' The Judge Advocate General



. DEPARTMENT OF THE ARMY |,
Ii_he Office of The Judge }.dvocate\Jeneral

Washington 25, D.C. (245)

JAGQ - CM 328590

UNITED STATES UNITED STATES CONSTABULARY

Ve Trial by G.C.M., convenad at
Straubing, Germany, 14
November 1947, Dishonorable .
discharge and confinement for
two () years and six (6)
months, Disciplinary Barracks.

Private WILLIAM O, WELCH .
(RA 36692451), Head-
quarters Troop, 1llth Con-
stabulary Regiment,

Nt N Saet? o N s N e

" HOLDING by the BOARD OF REVIEW
JOHNSON, BAUGHN and KANE, Judge Advocates

S T 'Ihe record of trial in the cese of the soldier named above has
been examined by the Board of Review,

X
2, The accused was tried upon the following Charges and Specifica~-
tions: : ,

CHARGE Is Violation of the 96th Article of War,

Specification: In that Private First Class William 0, Welch,
Headquarters Troop, 1llth Constabulary Regiment, having been
restricted to the limits of Raffler Kaserne, did, on or
about 24 April 1947, break said restriction, by going te
Wunsledel, Germany.

" CHARGE IT: Violation of the 94th Article of Ware

Specifications In that Private First Class William O, Welch,
Headquarters Troop, llth Constabulary Regiment, did, at
Brussels, Belgium, on or about 28 February 1947, wrongfully,
knowingly and willfully misappropriate a 2% ton truck,
property of the United States, furnished. and intended for the -
military service thereof,

CHARGE IIT: Vielation ef the_618t Article of War,

Specifications In that Private First Class William O. Welch,
Headquarters Troop, llth Constabulary Regiment, did, witl
out proper leave, absent himself from his organization a!
Regensburg, Gemaxv, from about 24 April 1947 to about
May 1947,
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He pleaded not guilty to, and was found guilty of, all Charges and Speci-
fications, Evidence of four previous conviections was considered. He

was sentenced to be dishonarably discharged the service, to forfeit

all pay and allowances due or to become due and to be confined at hard
labor for five (5) years. The reviewing authority approved the sen- _
tence, reduced the period of confinement to two and one-half (2%) years,
designated Branch United States Disciplinary Barracks, Fort Hancock,

New Jersey, or elsewhere as the Secretary of the Army may direct, as

the place of confinement, and forwarded the record of trial for actien ’
under Article of War 50%, -

3. The only determination required of the Board of Review in the
present case concerns the maximum legal punishment for thé three offenses
of which accused has been found guilty,

The Specification of Charge II alleging the misappropriation of a 2%
ton truck, property of the United States furnished and intended for the
military service thereof, in vioclation of Article of War 94 contains no
averment as to the value of the vehicle, Although the property which
is the subject matter of the offense must be of some value (Hope v. Com.
9 ketc (Mass.) 134; Payne v, People, 6 Johns (N,Y.) 103), value itself
is not an element of such offense nor the gravamen thereof (CM 301154
Hufendick, 15 BR (E.T.O.) 137). Value is of legal consequence in the
pleading, as well as in the proof, however, in determining the grade of
the offense, notwithstanding dictum to the contrary in the last prece-
dent above cited, and conclusions reached without supporting reasons by
the Board of Review in 1921 in deciding Ci 144867 Berrman, The con~
tention that value in a specification or indictment may be left to inference,
or later to proof in the case, when such relates directly to the grade of
the offense, 1s no more tenable in a military than in a civilian tribunal.
In this connection, it is stated in Sec, 65, Vol., 17 Ruling Case Law, p.
57, 58, citing as authority State v. Goodwin, 30 Atlantic 74, Woodring v,
Territory, 73 Pac. 85, McCarty v. State, 25 Pac. 299: -

WIt is a well settled rule of the common law that an
indictment for larceny must-allege the valus of the article
alleged tc have been stolen, This rule had its origin in the
practice of distinguishing between grand and petit larceny
with reference to the extent of the punishment, that being
dependent in some measure upon the value of the article stolen. |
And at the present time the rule is that where the grade of
larceny and consequently the punishment depends on the value of
the property it is essential that the value be alleged. Although
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it is essential that property stolen have some value, still
the rule is that it is not necessary that the value be al-
leged in the indictment where the distinctien between grand
and petit larceny has been abolished. Hence where the
statute does not make the grade of the offense or the punish-
ment therefor dependent on the valus of the preperty stolen,
but determinss them entirely by the class or species of such
property, it is not necessary to allege the value 43 And it
has been held that the valus of each article pucst be alleged,
as it would be impossible to fix the grade of the offense if
the proof showed a'larceny of only a part of the article."
(Underscoring supplied).

Clearly, for many years, in military procedure the value of the
subject matter has determined the grade of offenses involving unlawful
dominion over, or disposition of, Government or private property in
violation of Articles of War 83, 84, 93, 94 and 96 (Sec. VI, MCM 1917,
P. 163-166, incl; Sec. VI, MCM 1921, p. 279-282, incl,; Par. 104c,

MCM 1928, p. 98-101, incl,). It is essential in the military, as well
as in civilian procedure, that the value be affirmatively and expressly
alleged and proved if a punishment greater than the minimum is to be im-
posed, This requirement that value be pleaded, if" an offense such as
larceny, embezzlement or misappropriation is to be punishable in excess:
of the minimum, should not be confused with the additional requirement
relating to proof of valus necessary for more than a minimum sentence,
whether such proof be adduced through the medium of orthodex evidence or
through judicial notice properly taken of particular items of Government
property (CM 272306, Graham, 46 BR 280) or in an unusual instance of a
civilian automobile (CM 262735, Kaslow, 41 ER 126; CM 302967, Grey, 59
ER 281, 282). : :

It is of equal importance clearly to distinguish cases involving
larceny, ombezzlement or fraudulent conversion of checks or other ne-.
gotiasble ingtruments wherein the ameunts thereof have been expressly set
forth in the specifications, and which the Boards of Review have rightly
considered as sufficiently pleaded insofar as relates to value to suppert -
a greater sentence (CM 124998, Williams (1919), CM 125115, White (1919),
Dig. Ope JAG, 1912-40, Sec. 451 (36) pe 323). Similarly, it is essen-
tial that the instant determination not be confused with the multitude of
cases wherein value was either not pleaded or not proved or nelther
pleaded nor proved but where a minimum sentence was imposed or approved
based on some value, and therefore the substantial rights of accused were
not considered as prejudicially affected as to such minimum sentence only
(Par, 149h, MCM 1928, p. 173; CM 124566, Randall (1919), Dig. Ops. 1912~
40, Sec, 451 (36) p. 323; CM 224280, Gerfinkle, 14 BR 94; CM 254498,
Miller, 35 BR 269; CM 189745, Millerick, 49 ER 15).
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In view of the foregoing, the Specification of Charge II will
support only a sentence of dishonorable discharge, forfeiture of all
pay and allowances dus or to become due and confinement at hard labor
for six (6) months,

: The Specification of Charge I alleging breach of restriction on
24 April 1947 and the Specification of Charge III alleging absence with-
cut leave from 24 April 1947 to 24 May 1947, while separate offenses,
obviously arose from & single transaction. The identical act of the ac-
cused which conatituted the breach of restriction also gave rise to the
offense of absence without leave, Accordingly, only punishment for the
more serious aspsct may be imposed (CM 241597, Fahey, 26 BR 305 and CM
257824, Cox, 50 BR 179, 205, and cases therein cited;, same being in
the instant case, confinement at hard labor for ninety (90) days, in addi-
tion to prescribed forfeitures for absence without leave for thirty (30)
days (Par. 104c, MCM 1928, p. 97).

4es For reasons stated, the Board of Review holds the record of trial
legally sufficient te support the findings of guilty and }egally suffi~
cient to suppert only so much of the sentence as involves dishonorable dis-
charge, forfeiture of all pay and allowances due or to became due and con—
finement at hard labor for nine (9) months,

L .Judge Advocate
G 6144{—\\ Judge Advocate
/4(1;;}15///, ,Judge Advocate
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JAGQ - CU 328590 1t Ind FEB 16 1948
JAGO, Dept. of the Army, Washington 25, D, C.

TO: Commanding Gemeral, United States Constabulary, AFO 46, c/o Post-
master, New York, New York.

1. In the case of Private William O, VWelch (RA 36692451), Head--
quarters Troop, llth Constabulary Regiment, I concur in the foregoing
holding by the Board of Review and for the reasons stated therein
recommend that only so much of the sentence be approved as involves
dishonorable discharge, forfeiture of all pay and allowances due or
to become due and confinement at hard labor for dine (9) months. Upon
taking such action you will have authority to order the execution of
the sentence.

2, Vhen coples of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate
attaching copies of the published order to the record in this case,
pPlease place the file number of the record in brackets at the end of
the published order, as follows:

’,..-_

(cM 328590) ot PR N
. N i<
f\.__,s b
’j"""-" .;
1 Incl G ' _TBOMAS H. GREEN
Record of trial.’ §1 Mg jor General
B Q he Judge Advocate General







. DEPARTMENT OF THE ARMY ( ) -
A In the Office of The Judge Advocate General (131)
Washington 25, D.C.

o - .80 APR 1948
JAGH CM 328608

UNITED STATES TECHNICAL DIVISION, AIR TRAINING COMMAND

Trial by G.C.M., convened-at
Field, Denver, Colorado, 15 December

)
)
)
Private ROSS C. DOOLEY (RA 183231;53),; 1547. Confinement at hard labor
)
)
)

~

Ve

Assigned (Operating) Guard Squadron, for five (5) months and to forfeit
3705th Air Force Base Unit. $35.00 per month for a like period.

‘ The Post Guard House, Lowry Field,
Denver, Colorado.

HOLDING by the BOARD (F REVIEW
HOTTENSTEIN, LINCH and BRACK, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined in the Office of The Judge Advocate General and there found
legally insufficient to support the findings of guilty and the sentence.
The record has now been examined by the Board of Review and the Board
holds the record of trial legally sufficient to support the findings of
guilty and the sentence. ) ‘ .

2. The accused was tried upon the follon.ng Charge and Spec:.fication. '
CHARGE: Viola.tion of the 93rd Article of War.

Specification: In that Private Ross C. Dooley, Assigned (Operating)
Guard Squadron, 3705th Air Force Base Unit, lowry Field, Denver,
Colorado, did, at Lowry Field, Colorado, on or about 17 November
1947, willfully, feloniously, and unlawfully kill Private First
Class Harry L. Freeman, by shooting him in the body with a
carbine.

The accused pleaded not guilty to the Charge and Specification. He was
found guilty of the Specification, ®"except the words 'willfully and
feloniously', substituting therefor, respectively, the words 'involunhtary
and wrongfully!, of the excepted words, not guilty, of the substituted
words, gullty", and guilty of the Charge. He was sentenced to be confined
at hard labor, at such place as the reviewing authority may direct for
five (5) months and to forfeit thirty-five ($35.00) dollars per month for
a like period. No evidence of previous convictions was introduced. The
reviewing authority approved the sentence and designated the Post Guard
House, Lowry Field, Denver, Colorado, as the place of confinement. The
result of trial was promulgated by General Court-Martial Orders No. 27,
Headquarters, Technical Division, Air Training Command, Scott Field,
Nlinois, dated 23 Jamary 1948. : )
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3. Evidence for the prosecution.

At about 4:35 p.m. on the date alleged Corporal Thomas J. Taylor,
Private Michael Walko, the accused, Private Ross C. Dooley, the deceased,
Private First Class Harry L. Freeman and 8 or 10 other soldiers were in
the "lobby" of the Lowry Field Guard House (R 8,9,12). At this time
accused shot Freeman in the right side of his body with a carbine (R 6,
7,9,11,19). Several witnesses testified that they were within a few
feet of accused at the time of the shooting and that they heard the shot
but did not see the shooting. They did not hear any words between accused
and Freeman prior to the time the shot was fired. Freeman had a pistol
in his hand when he was shot (R 7,8,9,11,12,13). He "looked at his
wound and fell on the floor and yelled that he had been shot and to get
an ambulance and get a Doctor.® He was taken to a hogpital in a staff.
Ccare.

A pre~-trial statement by accused was identified and received in’
evidence without objection as Prosecution's Exhibit 2 (R 21). The
pertinent part of this statement was as follows: :

"On 17 November 1947, I was on duty as a Prison Chaser. At
approximately 1645 hours, I brought my three (3) prisoners into
Guardhouse #1 from detail. Pfc Harry L Freeman and I were stand-
ing close together. Freeman walked up to me, pulled his 45 out
and stuck it in my stomach. Freeman was also on Prison Chasing
detail on this date. I had my carbine in my hand, and I pointed
it toward Freeman, and pulled the trigger. (I didn't know the gun
was loaded.) When I pulled the trigger, the gun went off, and the
bullet hit Freeman. It looked to me like it hit him just above the
groin."

Freeman's wound was examined and treated at the Lowry Field Hospital.
He was found to be suffering from a bullet wound in the "lower quadrant
of the abdomen three inches in from the iliac spine." His pulse and blood
pressure were within normal limits. At about 5:30 p.m. he was transferred
to Fitzsimons General Hospital (R 13,14), where he was operated upon at
about 7:15 p.m. His abdomen was opened to determine if any abdominal
organs were damaged. The operation was completed shortly  after 9:00 p.m.
(R 15,16). In the opinion of Lisutenant Colonel Adanto A. S. D'Amore,
Medical Corps, who was present throughout the operation, Freeman's wound
was not mortal (R 17).

lieutenant Golonel D'Amore testified:

"The patient was brought into the opera.ting room and was anesthetized
and at the early part.of the anesthetia, there was the usual reaction
of the patient going under, a body reaction and he started gasping
and choking a little bit and apparently the patient had much in his
stomach contents and he did throw up some, and after this was cleaned
off and the patient was fully anesthetized for surgery, the Colonel
operating made a right rectus incision and went through into the

2
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abdominal cavity and observed thoroughly all internal viscus

and the entrance to the bullet wound showed darkened area from
apparently a very close rifle shot, but it was a clean wound,

the underlying fat was all congealed like it was burned and
liquified. Pfc. Freeman was fairly fat. There was a liquid
seeping out of the bullet wound but no perforations were found.
A1l that was found was a circle about the size of a nickel on the
peritoneum, which is the lining of this cavity where the intestines
are located. The bullet apparently had glanced off the peritonsum
wall and traveled outwardly and laterally." (R 15).

A general anesthetic was administered (R 19). Colonel D'Amore also
testified that the procedure used in the operation was normal and
standard for a wound of the type being treated (R 19). Technically the
operation could be considered of an emergency nature (R 16). Freeman
died at 10:30 p.m., 17 November 1947. The cause of death as shown by
the death certificate was "acute pulmonary edema, secondary to vomitus,
due to anesthesia given for exploration of gunshot wound due to gunshot
wound, right lower quadrant .of abdomen and right thigh s % #7, (R 22,
Pros Ex 3).

L. For the defensa.

Three soldiers testified that accused and Freeman were good friends
and did not have any harsh words or arguments prior to the shooting (R

23,2,25).

Mrs. Ross C. Dooley, wife of accused, testified that the deceased was
a good friend of hers and of accused. Deceased was at their house for
dinner on Saturday night, 15 November 1947. She had arranged for deceased
to come to their house for dinner and have a "date" with a girl friend of
hers on the evening of 17 November 1947 (R 25,26).

Accused has a good reputation in his home commnity and was never in
trouble in civil life (R 30; Def Exs "B" through "GH).

Captain William H. Moncrief, Assistant Chief of the Anesthetic Sec-
tion, Fitzsimons General Hospital, testified that he administered the
anesthetic to Freeman prior to the operation. The anesthetic given was
"gas oxygen induction and ether maintenance." Prior to giving the
anesthetic he asked deceased if he had eaten anything prior to the shoot~
ing and the deceased replied that he had not "eaten anything since the
noon meal.", and that, '"# i # he had had nothing to drink before he was
shot." (R 27). Captain Moncrief further testi.fied as follows:

#Q Did the patient wvomit?

About one-half hour after the induction of the anesthetic, he did.

There was no tube placed in his stomach to aspirate the contents?
NO, sir.

D PO
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After this vomltus, what occurred? ' '
An instrument was put into his mouth where you can look down
into his trachea and into the lungs. It is a rubber affair and
his lungs were aspirated of aJ.l material we could see.

# * .
After the operation, what occurred?
During the operation the patient had oxygen adequately ma:Ln-
tained by pressure on his back with the mask on his face. His
blood préssure and pulse didn't vary and everything was fine.
Immediately after surgery the patient was bronchoscoped and
vomitus aspirated from both main stem bronchi. It was observed
that all the large.bronchi were filled with what locked like
tomato Juice. When an attempt was made to aspirate the large
bronchi, the tomato juice filled the lungs and the patient
stopped breathing. He was given artificizal respiration but
the lungs were filled with liquid and contained: no air.

Did you exa.m:!.ne the body of the man later?
I witnessed the lungs after they had been removed.

Could you tell the court just what you observed?

Well, the lungs were very heavy, being filled with fluid and
contained no air. They had the appearance of an acute cardiac
failure or somebody that had drowned.

Do you feel that this aspiration or vomitus contributed to the
man's death?
I doe.

To ‘what extent?
He couldn't breathe with all this ﬂuid in his lungs.

Did you check his heart?
Yes, s_ir It was in good shape.

How about his blood pressure? Was it higher than average or
lower than average?
I don't know what this ma.n's.blood pressure was normally or
previous to the time I examined him, but there was nothing to
indicate that.it was not normal.

* * * : o .
Captain, from the nature of the wound of Pfc. Freeman, would you
say it was necessary to perform an operation at all?
Yes, sir, it was. From the nature of the wound and the possibility .
of penetration or damage to the abdomenal organs, it was necessary,
especidlly an exploratory operation.

It was necessary then that the man be a.nesthetued?
Definitely.
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Q Do you personally feel that proper, accredited medical
precedents were followed in this case?
A I do." (R 28-30).

Accused was advised of his rights and thereafter testified that he
was 19 years of age and was married on 2 October 1947. Freeman was his
best friend and had been to his house for dinner a might or two prior
to the shooting.- On 17 November 1947 he and Freeman were acting as
prison chasers. They had lunch together on that day and never had any
harsh words or arguments. About 2:00 p.m. accused went on a trash detail
and was armed with a carbine. When on the detail he never opened the
breech of the weapon to see if it was loaded, nor did he check to see if
the ‘safety was on. He returned to the guard house at about 4:00 p.m. At
that time one detail was being relieved and another detail was going on
duty. As he was changing clothes Freeman entered the guard house and they
talked about having supper at accused!s house. Upon returning from getting
a drink of water, Freeman "pulled out his .i5 from his back pocket and :
pullsd the hammer back.® The pistol was then pointed at accused who was
holding his carbine at port arms. Accused "just pulled the trigger? of
his weapon and the carbine discharged. ¥Freeman "stood up for a few seconds,
.looked down where he was wounded and said "you've shot me Dooley® and
tget an ambulance or get me to the hospital® or words to that effect and
then fell to the floor. Thereafter accused placed the gun on the turnkey
desk (R 30-35). Accused did not ascertain whether his carbine was loaded
before he pulled the trigger (R 36). ‘ ’

5. By exceptions and substitutions, accused was convicted of an
offense of involuntary manslaughter. To sustain the conviction, the
evidence must necessa.rﬂy establish the following elements of proof:

n(a) That the accused killed a certain person named or
described by certain means, as alleged (this involves
proof that the person alleged to have been killed is’
dead; that he died in consequence of an injury received
by hims that such injury was the result of the act of the
accused; and that the death took place within a year and

of such act);.

(b) the facts and circumstances of the case, as alleged,
indicating that the homicide amounted in law to man-
slaughter." (Par lh98, ICM, 1928, Proof). (Underscoring
suppl'i.ed) .

The evidence shows conclusively that at the time and place alleged,
sccused unintentionally shot Private Freeman in the "lower quadrant of
the abdomen three inches fram the iliac spine® with a carbine, and that
Private Freeman died about six hours after the shooting following an
operation occasioned by the wound thus inflicted. It was established
that cause of d.eath was "acute pulmonary edema, secondary to vomitus, due
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to anesthesia given for exploration of gunshot wound, due to gunshot
wound, right lower quadrant of abdomen and right thigh; % % %." An
exploratory operation was performed upon Freeman about three hours

after he was wounded to determine if any abdominal organs were damaged.
In the opinion of the medical staff at the Fitzsimons Hospital, where
the operation was performed, and in the opinion of Lieutenant Colonel
Di'imore who first examined Freeman's wound at Lowry Field Station
Hospital, the exploratory operation of the abdomen was necessary and of
an emergency nature, that it was definitely necessary to administer an
anesthetic to the patient and that proper, accredited medical precedents
were followed in this case. It further appears that approximately one-
half hour after the induction of a general anesthetic, Freeman vomited.
An instrument was put into his mouth and his lungs were aspirated of

all the material that could be seen. A surgical operation on Freeman's
abdominal cavity followed which disclosed that the entrance to the
bullet wound was surrounded by a darkened area caused by a very close
rifle shot; the underlying fat was congealed as though it was burned

and liquified; there was a liquid seeping out of the wound but no
perforations were found; the peritoneum, which is the lining of the
cavity where the intestines are located, was lacerated or "nicked" but
none of the abdominal organs were damaged, the bullet having apparently
glanced off the peritoneum wall and traveled outwardly and laterally.-

In the opinion of Lieutenant Colonel D'Amore the wound was not mortal.
Immediately after the operation, the patient was bronchoscoped /inspection
of the trachea or windpipe with a narrow tubular instrument/ and vomitus
agpirated from both main stem bronchi. At this time it was observed that
the bronchi /windpipe/ was filled with what looked like tomato juices
When an attempt was made to aspirate the large bronchi, this fluid filled
the lungs and the patient stopped breathing. Under these circumstances
it was the opinion of medical officers who conducted the operation that
this aspiration of the vomitus contributed to Freeman's death. Accord-
ing to the testimony of eye witnesses at the scene of the shooting
accused appeared to be on friendly terms with the deceased and gave no
indication of bearing any malice or ill will against him. According

to accused's testimony and his pre-trial statement, it appears that the
shooting occurred while both accused and the deceased were engaged in
play with their weapons and that accused pulled the trigger of his carbine
which he believed to be empty when ‘he shot the deceased.

"Involuntary manslaughter is homicide unintentionally caused in
the commission of an unlawful act not amounting to a felomny, nor
likely to endanger life, or by culpable negligence in performing
a lawful act, or in performing an act required by law. (Clark)"
(Par 1L9a, MM, 1928). .

The pointing of a pistol in fun at another and pulling the trigger,
believing, but without taking reasonable precautions to ascertain, that
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it would not be discharged is stated to be an instance of culpable
negligence in performing a lawful act (MCM, 1928, at page 166). In

view thereof, and in view of the circumstances surrounding the accused's
act, we are of the opinion that the evidence supports a finding that

the gunshot wound was inflicted by accused through his culpable negligence
and that the circumstances indicate that the alleged homicide amounted

in law to manslaughter.

Since the evidence shows, however, that cause of death was attributed
to "acute pulmonary edema, secondary to vomitus, due to anesthesia given
for exploration of gunshot wound," i.e., suffocation, it remains to be
determined whether Freeman died in consequence of an injury inflicted by
accused, i.e., the gunshot wound, or whether death resulted from an
intervening, independent cause for which accused cannot legally be held
accountable.

It is a long established principle of Jjurisprudence that a man is
liable only for the natural and proximate consequence of his actions,
and not for remote consequences resulting directly from some intermediate
agent. Thus, in cases of homicide, as in the instant case, accused's
responsibility for the death is governed by the causal relation of khis
- wrongful act to the death. What, then, is proximity in causation? This
subject is discussed by Professor Joseph H. Beale of the Harvard Law
School in his treatise entitled "The Proximate Consequence of an Act" in
33 Harvard Law Review where, at page 643, he states:

"The comnection of the defendant with the final active
force may be sought in two ways. His connection with it may
have been an active one; either by himself bringing it into
existence, or by causing another person to do so. On the other
hand, the defendant may have acted, and the force thereby
loosed may have spent itself, coming to equilibrium in the
form of a condition of forces which may or not be stable. If,
then, this condition is unstable, if it is in appreciable danger
of being acted upon by an oncoming force, the defendant who thus
created a condition in the path of an oncoming force stands in
a certain calisal relation to the latter force, though the rela-
tion is worked out through the passive line. The same thing may
be said if the defendant whose duty it was to change a condition
which was in danger of such an oncoming force failed to remove
the condition; in that case also he comes into a causal relation
with the new force.

* 3# i+

"To sum up. the requirements of bro:d.mity of result:

"1, The defendant must have acted (or failed to act in viola-
tion of a duty).
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"2, The force thus created mst (a) have remained active
itself or created another force which remained active until it
directly caused the result; or (b) have created a new active
risk of being acted upon by the active force that caused the
result.! (Underscoring supplied)

Therefore, if it. is found that accused created o6r set in motion an
active force, as in this case, the gunshot wound, which remained active
and created another force, i.e., the medical operation, the latter
remaining active until it directly caused the result and if this latter
force, unaccompanied by any independent element of maliciocusness or ’
gross negligence, contributed to the result, it may be concluded that
the accused's initial wrongful act was the proximate cause of the
homicide, and legal responsibility attaches thereto. .

By the weight of authority in homicide cases in which, after the
deceased received the wound, he is placed under the charge of a medical
man, who in probing the wound or otherwise operating on the patient
immediately causes his death, it is held, that if the medical man acts
neglipgently or maliciously, and so introduces a new responsible cause
between the wound and the death, this on the principle stated above,
breaks the causal connection between the wound and the death. But if
the medical man, following the usual course of practice which good
practitioners under the circumstances are accustomed to adopt, occasions
death when endeavoring to heal the wound, then the person inflicting the
wound is chargeable with the death. This is on the basic concept that
he who does an unlawful act is responsible for all the consequences that
in the ordinary course of events proceed from the unlawful act. Obviously,
it is one of the ordinary consequences of a wound that a medical man
should be called in to treat it and it is one of the probabilities or
risks of medical practice that the patient may die under treatment. In
this respect the law does not exact from physicians the highest degree
of professional skill, but only such skill as men of their professions
are, under the circumstances, accustomed to apply. It is no defense
that the deceased, under another form of treatment, might have re-
covered (Wharton's Criminal Law, Vol I, Sec 199; and cases cited therein).

Considering the factual situation in the instant case in the light

of the foregoing discussion, it is our opinion that the accused's wrong=-
. ful act of wounding the deceased was the proximate cause of his death

and that while it appears that the immediate cause of death was occasioned
by an incident involved in a medical operation, that operation was induced
by accused's act of inflicting the wound and, in the absence of any showing
that the operation was performed in a malicious or grossly negligent
manner, accused is legally responsible for the natural and probable con-
sequences which resulted in the ordinary course of events therefrom.
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6. For the reasons stated, the Board of Review holds that the record
of trial is legally sufficient to support the findings of guilty and
the sentence. '

M@ Ceaey ., Judge Advocate
/ - g
| (On leave) » Judge Advocate

Judge Advocate

JAGH CM 328608 ' 1st Ind
Board of Review No. 1, JAGO, Dept: of the Army S0 APR 1948
TOs The Judge Advocate General ‘

For his inférmation.

7 4
,// S .
- oS
Colonel, JAGD
Chairman, Board of Review No. 1

A
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DEPARTMENT OF THE ArsY
In the Office of Ths Judge Advocate General
Washington 25, D. C.

JAGN-CK 328612

UNITED STATES ; - UNITED STATES CONSTABULARY

_ v, ) Trial by G.C.M., convened at

. ) Heidelberg, Germany, 10 Octo-
Techniscian Fourth Grade ) ber 1947. Dishonorable dis-
KENNETH WESTOVER (35850085), ) charge and confinement for two
584th Ordnance Medium Automotive ) and one-half (2%) years. United
Maintenance Company. ) States Disciplinary Barracks.
b ' HOLIING by the BOARD OF REVIEW

JOHNSON, ALFRED -and SPRINGSTON, Judge Advocates

l. The record of trial in the case of the soldier named abovs
has been examined by the Board of Review.

2. The accused was tried upon the following Charges and Speci~
fications: ’ .

CHARGE I: Violation of the 83rd Article of War.

Specification: In that Tec 4 Kenneth Westover, 584ith
Ordnance MAM Company, did, at Karlsruhe, Germany
on or about 4 September 1947, willfully suffer a
4 ton wrecker, of the value of $6,298,00, mili-
tary property belonging to the United States, to
be damaged.

CHARGE II: Violation of the 65th Articls of War.

Specification 1: In that Tec 4 Kenneth Westover, 584th
Ordnance MAM Company, did, at Karlsruhe, Germany on
or about 4 Sept 1947 assault Tec 5 George E Otis, a
non~commissioned officer, who was then in the execu-
tion of his office, by kicking him in the groin with
his foot.
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Specification 2: In that Tec 4 Kenneth Westover, 584th
Ordnance kAW Company did, at Karlsruhe, Germany on
or about 4 September 1947 assault Sgt Harry A Dollar,
a non-commissioned officer, who was then in the execu-
tion of his office, by striking him in the face with
his fist.

CHARGE IIT: Violation of the 96th Article of War.
Specification 1: (Finding of not guilty).

Specification 2: In that Tec 4 Kenneth Westover, 584th .
Ordnance MAiu Company, did, at Karlsruhe, Gemmany, on
or about 4 September 1947, wrongfully strike Eduard
Gerritzen in the face with his fist.

Specification 3: In that Tec 4 Kenneth Westover, 584th
Ordnance MAM Company, did, at Karlsruhe, Germany, on
or about 4 September 1947, wrongfully strike Gerhard
Neumann in the face with his fist..

Accused pleaded not guilty to all Charges and Spscifications and was
found not guilty of Specification 1 of Charge III, but guilty of all
Charges and all the remaining Specifications thereof. He was sen-
tenced to be dishonorably discharged the service, to forfeit all pay
and allowances dus or to become due, and to be confined at hard labor
for two and one-half years. The reviewing authority approved the sen-
tence, designated the Branch United States Disciplinary Barracks, Fort
Hancock, New Jersey, as the place of confinsement, and forwarded the re-
cord of trial for action pursuant to Article of War 50%.

3. The record of trial is legally sufficient to support the findings
of guilty of Charge II and its Specifications, of Charge III and Specifi-
cations 2 and 3 thereof, and the sentence. The only question to be de-
termined is the legal sufficiency of the record of trial to support the
findings of guilty of Charge I and its Specification.

4. The evidence for the prosecution material to this question is
contained in ths testimony of First lieutenant Joseph W. Parrett, of-
ficer in charge of the Ordnance Sub-base at Karlsruhe, Germany, Pri-
vate First Class 7illiam J. Ruzinsky, acting motor sergeant of the 7772
Signal Group stationed at Frankfurt, Cermany, and Private First Class
Walter E. Turner, and reveals the following facts: On 4 September
1947 Frivate First Class Ruzinsky visited the Ordnance Sub-shop at
Karlsruhe. During the day he had a few drinks of cognac with the men
at the shop, ate lunch with them, and in the afternoon drank with them
again (R. 7, 8). At about 1530 or 1600, accused, accompanied by Ruzinsky
started on a road test with a four ton wrecker (R. 8, 9, 12, 19). This
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vehicle was in the sub-shop for the purpose of having a new generator
installed and the front bumper straightened (R. 60). The generator -
had been installed but the bumper had not yet been repaired (R. 61, 64).
Accused was driving the vehicle for the road test (R. 9) and had the
prescribed *road test" sign on it (R. 23), which was used in lieu of
a trip tickset, for road testing of vehicles which were in the shop
for repair (R. 19, 20). He attempted to negotiats a curve at a speed
of 20 or 25 miles an hour and the truck struck a soft shoulder, went
off the left-hand side of the road and turned over on its left side
(R. 9, 13, 17, 18) mashing the left front fender (R. 11). Following.
the accident, a Germman driving a two and one-half ton truck stopped
and pulled the wrecker back on its wheels on the road (R. 9, 22).
Private First Class Turner passed the vehicle while it was in the
ditch, but later returned and found it on the road but.still at the
scene of the accident. The witness Turner attempted to induce ac-
cused to return to the Kaserne but accused stated that he was going
to get some cigarettes to give to the German who pulled the truck
back on the road, and agreed to return to the Kaserne after that
was done. Turner then joined accused in the truck and they pro-
ceeded toward the home of accused's girl (R. 22). They had.not gone
far when the vehicle stalled and Private Turner then towed it back

to the sub-shop and turned it over to Sergeant Turley (R. 23). ILieu-~
tenant Parrett testified that when the vehicle was returned to the
z(;hopétl;e engine and left front fender were damaged beyond repair

R. o *

Private First Class Turner testified that the condition of
the road at the scene of the accident was such that a four ton truck
could not "normally® negotiate the curve at a speed of over 20 miles
an hour (R. 26).

First Lieutenant Parrett testified extensively with regard
to the "SOP® for road testing vehicles which were in ths sub-shop for
repair and his instructions to the men relative to such tests. His
testimony was to the effect that vehicles were not to be road tested
until all work was complete (R. 61) nor without authority from him
or Technician Third Grade Turley, who was the noncommissioned officer
in charge of the sub-shop (R. 61, 62) and that under the "SOP" accused
would not be authorized to road test a vehicle on his own initiative
(R. 62). He admitted, however, that although accused was the supply
sergeant of the unit (R. 59, 65), as one of his duties he also made
road tests of vehicles two or three times a week (R. 63) and that.he
did not know whether accused had authority for the road test of this
particular vehicle (R. 6l). In seeming conflict with this testimony
Private First Class Ruzinsky testified that accused was in charge of
the sub-shop at the time the wrecker was taken out (E. 19).

5. For the defense, the accused electad to be sworn, and testified
with regard to this Specification substantially as follows:
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The duties of accused in the company wers supply sergeant
and road testing vehicles (R. 68). It was the policy at the sub- :
shop to road test a vehicle unless there was a mechanical defect that
made it unsafe for it to be on the road, even though there was a part
to be replaced which did not affect the operation of the vehicle (R. 68).
Accused had authority direct from the shop foreman to road test a vehicle
whenever a mechanic worlkdng on it told him it was completed (R. 69).
On 4 September an electrician at the shop told him that repair of the
generator on the four ton wrecker had been finished (R. 70), and as :
there remained nothing to be done except to repair the bumper he started -
on a road test with the vehicle (R. 69). He drove through a railrcad
underpass and went into a sharp curve at about 20 miles per hour, at-
tempted to slow down but the brakes were not working properly and the
vehicle slowed only to 18 miles per hour, went off the road on a soft
shoulder and turned on its side (R. 69) As a result of ths accident
a fender was crumpled (R. 69). :

6. By the Specification of Charge I accused is alleged to have
willfully suffered a four ton wrecker to be damaged. %A willful act
is one that is done knowingly and purposely with the direct obJect in
view of injuring another? (Bouvier's Law mctionary, Unabridged, Rawles
Third Revision, Vol. 2, p. 3455).

In the instant case there is no evidence that accused enter-
tained any purpcse or object to injure the vehicle concerned or the
United States Government as the owner thsreof. In fact, aside from

~some showing that he was driving at a speed slightly in excess of
safety conditions, it appears that accused was proceeding in his
normal duties in a reasonable manner.

‘ The prosecution also attempted to show that accused took the
vehicle from the shop without proper authority. In this connection the
Manual for Courts-Martial provides:

"The willful or neglectful sufferance specified by the
article may consist in a deliberate violation or posi-
tive disregard of some specific injunction of law, regu-
lations, or orders; or it may be evidenced by such cir-
cumstances as & reckless or unwarranted personal use of the
property; % # % permitting it to be # % # injured by other
persons; loaning it to an irresponsible person by whom it
is damaged, etc. (Winthrop)" (MCM, 1928, par. 143, p. 158;
underscoring supplied).

The only evidence introduced regarding the unauthorized use

. was the testimony of Lieutenant Parrett relative to the *SOP® of road

"testing vehiclss at the sub-shop and his testimony that authorization
for a road test was required from either him or the sergeant in charge.
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From his testimony, howsver, it is evident that he did not know
whether accused had authority to make the test, and he was only’
able to state that he himself did not authorize it. No evidence
was introduced to show that accused did no% receive such authority
from Technician Third Grade Turley, the sergeant in charge of the
sub-shop. Although accused told Frivate Turner he was going to
#his girl's® house to get cigarettes to pay the Gemmany who pulled
the truck back on the road, this occurred after the accident and
‘in connection with the salvage cof the vehicle. There is, therefore,
not sufficient competent evidence from which it may be implied that
accused suffered the property to be damaged through an unwarranted
use. Moreover, the court so concluded in making its finding of not
guilty of Specification 1 of Charge III. Considering the character
of the offense charged we are compelled to the conclusion that in
the absence of any evidence showing a willful act and a like failure
to establish that accused!s road test of the vehicle was without
authority, the prosecution has not maintained its burden of proof,
hence the court!s finding as to this Specification may not be sus-
tained. Assuming without deciding that suffering the property to be
damaged through neglect is an offense necessarily lesser included
within the willful act here charged, nevertheless there is not suf-
ficlent evidence of negligence of such a culpable nature as would
support a finding of guilty of such lesser included offense.

7. For the reasons stated the Board of Review holds the re-
cord of trial legally insufficient to support the findings of guilty
of Charge I and its Specification, legally sufficient to support the
findings of guilty of Charge II and its Specification and Charge III
and Specifications 2 and 3 thereof and legally sufficient to support
the sentence.

udge Advocate.

Judge Advocate.

.01“"";}/4'%‘4:7}@;___, Judge Advocate.
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JAGN-CM 328612 1st Ind Mai 8 1356

JAGO, Dept. of the Army, Washington 25, D. C.

TO: Commanding General, United States Constabulary, APO 46,
¢/o Postmaster, New York, N. Y.

l. In the case of Technician Fourth Grade Kenneth Westover
(35850085), 584th Ordnance Medium Automotive Maintenance Company,
I concur in the foregoing holding by the Board of Review and re-
commend that the findings of guilty of Charge I and its Speciti-
cation be disapproved. Upon taking such action you will have
authority to order the exscution of the sentence.

2. When copies of the published order in this case are for-
warded to this office they should be accompanied by the foregoing
holding and this indorsement. For convenience of reference and to
facilitate attaching coples of the published order to the record in
this case, please place the file number of the record in brackets
at the end of the published order, as follows:

o

e

H. GREEN
¥ajor General
Ths Judge Advocate General

1l Incl /
Record of tri’x_.
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DEPARTMENT OF THE ARMY
In the Office of The Judge Advocate General .
Washington 25, D. C.

- JAGN~CM 328619

4

UNITED STATES ROME AREA MTOUSA ‘
Trial by G.G.M., convened at
Rome, Italy, 2 August 1947. .
Dishonorable discharge and con-
finement for one (1) year.
Disciplinary Barracks.

’

Ve

Private MILTON G. HORTON
(11102754), Headquarters

& Headquarters Sgrvice
Company, Rome Area, MTQUSA.

HOLIXENG by the BOARD OF REVIEW
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates

1. The record of trial in the case of the poldioxt nared above
has been examined by the Board of Review.

2. Accused was tri.ed upon tho following Charges and Spec:Lfi-
cations: .

CHARGE I: Violation of the 6élst Article of Far.

Speciﬁcation* In that Private Milton G Horton then
1776th Engineer General Service Company and now
" Headquarters and Service Company Roms Area Mediter—
ranean Theater of Operations did without proper leavs
absent himself from his station at or about Foggla,
Italy from on or about 23 December 1946 to on or
about 13 May 1947. .

CHARGE IT: Violation of the 96th Article of War.

Specification: In that Private Milton G Horton then'
1776th Engineer Gieneral Service Company and now
Headquarters and Service Company Rome Area ,
Mediterranean Theater of Operations did at and
about Naples Rome Leghorn and Milan Italy 1n and -

~ about the months of January February March April
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and May 1947 with intent to defraud the United
States of America falsely assume and pretend to
be -an of ficer acting under the authority of the .
United States that is a Second Iieutenant of the
Army of the United States ard an employee acting
under the authority of the United States that is
an agent of the Counter Intelligence Corps of the
United States and an agent of the Criminal Investi-
gation Division of the Army of the United States
and in such pretended character did obtain from
the United States rations quarters clothing and
rail transportation being things of value in ex-
cess of the sum of fifty dollars in violation of
the Act of 4 March 1909 Chapter 321 as amsnded
being Section 32 United States Criminal Code 35
Statutes at Large 1095 and 52 Statutes at Large
83 being Title 18 Section 76 United States Code
"the statute in such case made amd_ proyided.

Accused pleaded not guilty to and was found guilty of all Charges and
Specifications and was sentenced to be dishonorably discharged the ser—
vice, to forfeit all pay and allowances dus or to become due, and to

be confined at hard labor for three years. The reviewing authority
approved the sentence but remitted so much thereof as imposed confine-
ment at hard labor in excess of one year, designated the Branch, United
States Disciplinary Barracks, Grsenhaven, New York, as the place of
confinement and forwarded the record of trial for action under Article
of War 50%. ;

. 3. For the reasons hereina!‘ter given a atatement of ‘the evidence
is dsemed UNNecessary. ‘

4. Due to the fact that the record of trial was lost, a new re—~
cord was prepared, authenticated, and forwarded to The Judge Advocate
General pursuant to the provisions of paragraph 85, Manual for Courts-. -
Martial, 1928. The record of trial submitted shows, however, that there
were introduced in evidence at the trial Prosecution's Exhibits 1 to 7

inclusive and Defense mhibit A, listed as follows: . -~

Extract copy of morning report, 1776 Eng Gen Sv Co . Pros 1
Officer's shirt, green . " " Pros.2
Liberty Pass from 115th M.P. 00. ‘ - . Pros 3 -
¥ilitary service cap . s Pros 4 .
Written statement of accused to CID, 13 May 1947 " Pros 5

 Written statement of accused to CID, 1 June 1947 - Pros 6
Letter attaching accused to Hq & Sv Co, Rome Area MTOUSA Pros 7

Written statement of accused to CID, 3 June 1947 - Def A
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None of these exhibits were attached to the reconstructed record of
trial.

5. Article of War 33 and pa.ragraph 85 of the Manual for Courts-
Martial require that each record of trial by general court-martial con-
tain.a complete history of the proceedings in open court (CM 227459, -
Ficklund, 15 ER 302).

Even assuming that this record of trial contains some other
evidence to support the Specifications of which accused was found guilty,
the record 1s neverthelsss fatally defective in that Prosecution's Ex-
hibits, particularly 1, 5, and 7 and Defense Exhibit A are not included
therein.

Ths record of trial shows that :Lt was stipulated between the
_prosecution, defense, and accused that Prosecution's Exhibit 1 was a
true extract copy of the morning report of the 1776 Enginesr General
Service Company which was submjtted at Foggia, Italy, the place from
which accused was alleged by ths Specification of Charge I to have ab-
sented himself. Since the record of trial contains no other evidence
of such initial absence the omission of this exhibit, which we may
surmiss showed it, is fatal as to the Specification in question.

Prosecution's Exhibits 5 and 7, and Defense Exhibit A are re-
presented, by references in the record amd by the index thereto, to be
written pre-trial statements by accused. Respecting the fatality of
the omission of exhibits of this nature from the record as forwarded
for review under Article of War 504 the Board of Review has held:

"It is evident that this statutory review could not be per-

, formed in this case with respect to the convictions of the
offenses involved in Charges I and IT and their specifica-
tions for the reason that there is no complste record of
trial upon these chargss and specifications within the con-
templation of either Article of War 33 or Article of War
50%. % # # Through no fault of his, accused has been, by
the deficiency of the record, deprived of the right con-
ferred by law to have the complete proceedings at his trial
upon these charges and specifications reviewed in an ap-
pellate capacity. This right is of a highly substantial
character, and it must be concluded that its denial to him
is fatally :Lnjurious within the contempla tion of the 37th
Xrticle of War. In cases in which records of trial were
incomplete in the s ense that it appeared that they had been
in part prepared from unauthorized sources, it has been

. beld by the Board of Review, with the concurrence of The

- Judge Advocate General, that the records were legally in-

. sufficient to support the findings and sentences adjudged
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(C.M. 156085, Mayo; 156084, Alsup). It has been held by
state courts in cases in which there was not an automatic
appellate review as is provided for by Article of War 503,
that if, by reason of the loss of an important part of a
record, & defendant is unable through no fault of his to
perfect his appeal, the judgment will be reversed (State vs.
McCarver, 20 S.W. (Mo.) 1058)' (CM 192451, Hajek)" (cm 227459,

Wicklund, 15 BR 303).

6.. For the reasons stated the Board of Baview‘holds the record of
trial legally insufficient to support the findings of guilty and the

sentence.

Judge Advocate.

/"56524ﬁ59éz‘Cf’éjzzizéélﬂudge Advocate.
d7‘L°Z%F~/‘5'§;;u«7?3é§;i. Judge Advocate.
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JAGO, Dept. of the Army, Washington, 25, D. C.
TO: Commanding General, Headquarters Command, European Command,
APO 757, c/o Postmaster, New York, N. Y.

1. In the case of Private Milton G. Horton (11102754), Head-
quarters & Headquarters Service Company Rome Area, MTOUSA, I concur
in the foregoing holding by the Board of Review amytor the reasons
stated therein, recommend that the findings of guilty and the sen-
‘tence be vacatéd.

-

2. It is noted that by letter of transmittal dated 16 January
- 1948, ths Commanding Officer, Military Liquidating Agency (US), APO
.94, U. S. Army, stated in part that the missing exhibits may be se-
cured from the soldier's 201 file. These exhibits were nq*,found upon
an examination of accused's field 201 file obtained from the Commandant,
Branch, United States Disciplinary Barracks, Fort Hancock, New Jersey.

3. VWhen copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate at-
taching copies of the published order to the rscord in this case,
Please place the file number of the record in brackets at the end of
the published order, as follows:

'(cu 328619).

1l Incl THOMAS H. GREEN

Record of trial . ‘ Major General .
The Judge Advocate General
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DEPARTLENT OF THE ARMY
In the Office of The Judge Advocate General
Washington 25, D. C.

JAGN-CM 328620 ) ' . L

UNNTED STATES ROME AREA MTOUSA
Trial by G.C.M., convened at
Rome, Italy, 31 July 1947.
Dishonorable discharge and
confinement for one (1) year.
Di sciplinary Barracks.

Ve

Sergeant PAUL G. MANQUEN
(42822998), 1419th Army Air
Forces Base Unit, European
Division, Air Transport Com~
mand.

Ve Nsse? st N s St V¥ s et

HOLDING by the BOARD OF REVIEW
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates

.

) l. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. The accused was tried upon the following Charges and Speci-
fications:

CHARGE: Violation of the 94th Article of War.

Specification: In that Sergeant Paul G Manquen then 1419th
Army Air Forces Base Unit Air Transport Command &nd now
Headquarters and Service Company Rome Area Mediterransan
Theatre of Operations did on or about 28 April 1947 make
and present a claim against the United States by making
and presenting for approval and for payment by the United
States thru the War Department an agency thereof duly
authorized thersunto to First Iieutenant Mary S Feliciotti
an officer of the United States authorized to receive the
same an application for payment of family allowances
monthly from and after 12 April 1947 to Bruna Faccin also
known as Bruna Ferron also known as Iucia B Mangquen as a
Class A dependent that is as the wife of 'said Manquen in
the sum by the Servicemen's Dependents Allowance Act being
the Act of 23 June 1942 as amended provided to be paid to
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the wife of a soldier on active duty with the Armed
Forces of the United States being about twenty-cight
dollars per month which application and claim was false
and fraudulent in that said Bruna Faccin was not the
wife of said Manquen and was not 2 lawful dependent of
said Manguen entitled to payment of moneys to her by the
United States pursuant to said Act and was then known by
said Manquen to be so false and fraudulent.

CHARGE IX: Violation of the 96th Article of War.

Speciﬁcation 1: In that Sergeant Paul G Manquen then 1419th

Army Air Forces Base Unit Air Transport Command snd now
Headquarters and Service Company Rome Area Mediterranean -
Theatre of Operations did at and about Rome Italy in and
about the months of February March April and May 1947
acting Jjointly and in pursuance of a common intent wrong-
fully conspire in conjunction with Bruan Ferron also known
as. Bruna Faccin also known as Lula B Manquen and Iucia
Valentini and Alfredo De Cesare and Angelo Di Pippo and
other persons unknown to commit an offense. agalnst the
United States namely to cause to emigrate from Italy and
immigrate into the United States said Faccin as a person
protendedly qualified for entry therein as an alien spouse
pursuant to the Act of 28 December 1945 being an Act to
expadite the admission to the United States of alien spouses
and alien minor children of citizen members of the United
States Armed Forces being Public Law 271 First Session 79th
Congress sha being a person not so qualified and by said
Manquen known to be not his lawful spouse or child and not
intended to be contrary to the provisions of said Act and
in fraud of the United States and said Act and otherwise
the Immigration Laws thereof and in pursuance of said con-
spiracy did thereafter in and about the month of April 1947
wrongfully representing said Faccin to be his lawful wife
reside with said Facecin in the United States Army operated
Boston Hotel at Rome Italy all in violation of and contrary
to Section 37 United States Criminal Code being the Act of
4 March 1909 Chapter 321 Section 37 being 35 Statutes 1096
being Title 18 Section 88 United States Code.

. Specification 2: In that Sergeant Paul G Manquen then 1419th

Army Air Forces Base Unit Air Transport Command and now
Headquarters and Service Company Rome Area Mediterranean
Theatre of Operations having taken an oath before Captain
Kerwin B Adams .a Summary Court-Martial and a competent tri-
bunal that a certain writing by said Manquen entitled Certi-
ficate of Request of US Military and Civilian Persornel to
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Marry in the Mediterranean Theatre of Operations was .
true did at Rome Italy on or about 7 February 1947 will-
fully corruptly and contrary to such cath state and sub-
scribe that Licia Valentini was his fiancee and that he
requested permission to marry said Lucia Valentini and
that he would comply with all laws relating to marriage
in effect in Italy in which country the marriage was to

be performed which statement and subscription was a material
matter and which said Manquen did not then believe to be
true all in violation and contrary to Section 125 United
States Criminal Code being the Act of 4 March 1909 Chapter
321 Section 125 being 35 Statutes 1111 being Title 18 °
Section 231 United States Cods.

Specification 3: 1In that Sergeant Paul G Manquen then 1419th
Army Air Forces Base Unit Air Transport Command and now
Headquarters and Service Company Rome Area Mediterransean
Theatre of Operations did at or about Rome Italy on or
about 28 April 1947 in an application and claim pursuant
to the Servicemen's Dependents Allowance Act being the Act
of 23 June 1942 as amended for family allowances monthly
to Bruna Faccin also known as Bruna Ferron also known as
Lucia B. Manquen as a Class A Dependent that is as the
wife of said Manquen did state that said Lucla B Manquen
was his wife which statement was of a material fact and
was false and was then known by said Paul G Manquen to be
false all in violation of and contrary to Section 116 of
sald Act being the Act of 23 Juns 1942 Chapter 443 Title
I Section 117 being 56 Statutes 385 being Title 37 Section
271 United States Code.

Accused pleaded not guilty to all Charges and Specifications and was
fourd guilty of Specification 1 of Charge II, excepting the words
®Alfredo De Cesare and Angelo Di Pippo,® guilty of all other Charges

and Specifications, and was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due, and to
be confined at hard labor for two years. The reviewing authority ap-
proved the sentence but remitted so much thereof as imposed confinemsnt
at hard labor in excess of one year, designated the Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of conﬁnement
and forwarded the record of trial for action under Article of War 503.

. 3. For the reasons hereinafter set out, a statement of the evi-
dence is deemed unnecessary.

4. Due to the fact that the record of trial was lost, a new re-
cord was prepared, authenticated, and forwarded to The Judge Advocate
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General pursuant to the provisions of paragraph 85, Manual for Courts-
Martial, 1928. The record of trial submitted, howsever, shows that -
there were introduced in evidence at the trial Prosecution's Exhibits
1 to 12 inclusive, listed as follows:

‘Application for Family Allowance Pros. 1
Family allowance check Pros. 2
Radiogram Pros. 3
Acknowledgement of apphcatlon for family allowance Pros. 4
Application and processing of marriage papers : . Pros. 5
(Stipulated in the record of trial to be an original

redord maintained in the personal 201 file of accused) Pros. 6
Request for marriage Pros. -7

(Stipulated in the record of trial to be the official

records maintained at Ciampino in the personal 201

file of accused relating to marriage application and

theater permit granting permission to marry Miss )
Iucia Valentini) Pros. 8

Request for govermment quarters and subsistence Pros. 9
Transportation request for alien dependents Pros. 10
Billeting slip . Pros. 11
Statement of accused o , Pros. 12

5. Article of War 33 and paragraph 85 of the Manual for Courts-
Martial require that each record of trial by general court-martial con-
tain a complete history of the proceedings in open court (CM 227459,

" Wicklund, 15 BR 302).

Even though this record of trial contains soms evidence other
than the exhibits to support the Specifications of which accused was found
guilty, the record 1s nevertheless fatally defective in that the exhibits,
particularly Prosecution's Exhibit 12 (Statement of accused) are not in-
cluded therein. Respecting the fatality of the omission of exhihits of.
this nature from the record as forwarded for review under Article of War
50% the Board of Review has held:

"1t is evident that this statutory review could not be per-
formed in this case with respect to the conviction of the

~ offenses involved in Charges I and IT and their specifica-
tions for the reason that there is no completse record of
trial upon these charges and specifications within the con-
templation of either Article of War 33 or Article of War
50%. # % # Through no fault of his, accused has been, by
the deficiency of the record, deprived of the right con-
ferred by law to have the complete proceedings at his trial
upon these charges and specifications reviewed in an ap-
pellate capacity. This right is of a highly substantial
character, and it must be concluded that its denial to him



(177)

is fatally injurious within the contemplation of the 37th
Articls of War. In cases in which records of trial were
incomplete in the sense that it appeared that they had been
4n part prepared from unauthorized sources, it has beean
held by the Board of Review, with the concurrence of The
Judge Advocate General, that the records were legally in-
sufficient to support ths findings and sentences adjudged

" (C.M. 156085, Mayo; 156084, Alsup). It has been held by
state courts in cases in which there was not an automatic
appellate review as is provided for by Article of War 503,
that if, by reason of the loss of an important part of a
record, a defendant is unable through no fault of his to
perfect his appeal, the judgmént will be reversed (State vs.
McCarver, 20 S.W. (lo.) 1058)' (CM 192451, Hajek)" (CM 227459,
Wicklund, 15 BR 303).

6. For the reasons stated the Board of Heview holds the record of
trial legally insufficient to support the findings of guilty and the
sentence. : '

/ Judge Advocate. ‘

Mﬁ%&é Judge Advocate.
2‘_‘:%&._%@%__ Judge Advocate.
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JAGN-CH 328620 1st Ind

JAGO, Dept. of the Army, Washington 25, D. C.

TO: Commanding General, Headquarters Command, European Command,
APO 757, c/o Postmaster, New York, N. Y.

1. 1In the case of Sergeant Paul G. Manquen (42822998), 1419th
Army Alr Forces Base Unit, European Division, Air Transport Command,
I concur in the foregoing holding by the Board of Review and for the
reasons stated therein, recommend that the findings of guilty and the
sentence be vacated.

2. It is noted that by letter of transmittal dated 16 Jamuary
1948, the Commanding Officer, Military lLiquidating Agency (IS), AFO
794, U. S. Army, stated in part that the missing exhibits may be se-
cured from the soldier's 201 file. Documents which appear to be copies
of all these exhibits, except Prosecution's Exhibit 2, are contained in
the field 201 file of accused in the possession of the Commandant, Branch,
United States Disciplinary Barracks, Fort Hancock, New Jersey, armd can.
probably be obtained in the event a rehearing is ordered.

3. TWhen coplies of the published order in this case are forwarded
to this office they should be accompanied by the foregeing holding and
this indorsement. For convenience of reference and to facilitate at~
taching copies of the published order to the record in this case, please
place the file number of the record in brackets at the end of the pub-
lished order, as follows: ‘ '

(CM 328620).

1 Incl : THOMAS H. GREEN
‘Record of trial Major General
The Judge Advocate General



DEPARTMENT OF THE ARMY : (179)
In the Office of The Judge Advocate General
Washington 25, D.C.

JAGH CM 328628 . 10 February 1948

'UNIT'ED STATES NINTH AIR FORCE
Trial by G.C.M., convened at
Shaw Field, Sumter, South
Carolina, 12 December 1947.
Dismissal, total forfeitures
and confinement for six (6)
months.

Ve

First Lieutenant ROBERT B.

JONES (0-885299), Headquarters
and. Headquarters Squadron, 20th
Fighter Wing, Shaw Field, Supter,
South Carolina.

_GPINION of the BOARD OF REVIEW
HOTTENSTEIN, LX‘NCH and BRACK, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The,
Judge Advocate General. '

2. The .accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of War.

Specification: In that First Lieutenant Robert B. Jones, Head- .
quarters and Headquarters Squadron, 20th Fighter Wing, Shaw
Field, South Carolina, did, at Biggs Field, Texas, on or
about L July 1946 desert the service of the United States
and did remain absent in desertion until he was apprehended
at Mexico City, Mexico, on or about 2L December 1946

He pleaded not guilty to the Charge and Specification and was found
guilty of the Specification except the words “desert!" and "in desertion,t
substituting therefor, respectively, the words "absent himself without
leave from" and twithout .leave," of the excepted words nmot guilty, of
the substituted words guilty, and of the Charge not guilty, but guilty .
of a violation of the 61st Article of War. No evidence of previous
convictions was introduced. He was sentenced to be dismissed the
service, to forfeit all pay and allowances due or to become due and to
be confined at hard labor for six months. The reviewing authority
approved the sentence and forwarded the record of trial for action
under Article of War L8. ' :
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3. The Board of Review édopts the statement of the evidence and
the law contained in the review of the Ninth Air Force Judge Advocate,
26 January 1948.

. L. The accused is 25 years of age, married and the father of one
child. He was graduated from high school and attended a business
academy for 9 months. On 13 February 1941 he enlisted in the Royal
Canadian Air Force and served therewith until discharged for the pur-
pose of accepting a commission as Second Lieutenant, Army of the United
States, on 29 September 1942. He was shot down by the enemy while fly-
ing a mission in Africa on 26 December 1942 and remained a prisoner of
war until liberated from a German prison camp in April 1945. 1In May
1945 he was returned to the United States and was promoted to the rank
of First Lieutenant, Army of the United States, on 22 October 1945.

Of the three efficiency reports of record (1 Jan 1946 to 30 Jume 1947),
one lists accused's rating as "Unknown" while two rate him as "Excellent."

5. A letter, together with inclosure, from Honorable Toby Morris,
Member of Congress, dated 6 January 1948, addressed to The Judge Advocate
General, urging clemency on behalf of accused, has been considered by
the Board of Review. )

Attached to the record of trial is a letter addressed to the review-
ing authority, signed by six of the nine members of the court, the
defense counsel and the assistant defense counsel, all recommending
that the confinement imposed be "suspended" and that he (accused) "be
requested to resign his commission rather than be dismissed from the
service." The petitioners based their recommendations on the fact that
accused has been in restraint since 2L December 19h6 and upon his
reputable combat record.

6. The court was legally constituted and had jurisdiction of the
person and the offense. No errors injuriously affecting the substantial
rights of the accused were committed. The Board of Review is of the
opinion that the record of trial is legally sufficient to support the
findings of guilty and the sentence and to warrant confirmation of the
sentence. A sentence to dismissal, total forfeitures and confinement
at hard labor for six months is authorized upon conviction of a violatisn

of Article of War 61.
Ma"&vl s Judge Advocate

4
MM » Judge Advocate

Judge Advocate
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JAGH CM 328628 1st Ind
JAGO, Dept. of the Army, Washington 25, D. C. FEB 19 m
TO:. The Secretary of the Army

1, Pursuant to Executive Order No. 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Review im the case of First Lieutenant Robert B.
Jones (0-305299), Air Force of the United States.

2. Upon trial by general court-martial this officer was found .
guilty of absenting himself without leave from about L July 1946 until -
about 2l December 19L6, in violation of Article of War 61. No evidencs
of previous convictions was introduced. He was sentenced to be dismissed
the service, to forfeit all pay and allowances due or to become due, and
to be confined at hard labor for six months. The reviewing authority
approved the sentence and forwarded the record of the trial for action
under Article of War L8.

3. A summary of the evidence may be found in the review of the
Ninth Air Force Judge Advocate, which was adopted in the accompanying
opinion of the Board of Review as a statement of the evidence and law in
the case. The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the sentence
and to warrant confirmation of the sentence. I concur in that opinion.

On or about L July 1946, accused absented himself without leave
from his organization at Biggs Field, Texas. On 28 or 29 July 1946, while
still absent without leave, he went to Mexico, where he sustained serious
injuries when a private aircraft which he was piloting crashed in the
vicinity of lexico City on 12 October 15L46. He was hospitalized in the
American-British Cowdrey Hospital in Mexico City until 2L December 1946,
when he was flown to Kelley Field, Texas, and from there was sent to
Brooks Ceneral Hospital for further treatment and hospitalization.

Prior to his unauthorized absence, accused made and uttered a
number .of checks which were dishonored by the drawee bank when presented
for payment because of insufficient funds. He also presented and received
payment thereon, several false pay vouchers during the monthsof June and
July, 1946, Accused testified that he went absent without leave in order
to earn sufficient funds to make restitution for the fraudulent vouchers
. and to clear up his other financial diffioculties.

’ Papers attached to the record of trlal show that he was brought
to trial for some of these latter offenses before the United States
Distriet Court, District of Arizona, on 23 July 1947, on two counts, each
alleging the presentation of false claims against the Government in the
total amount of $572. He pleaded guilty to the charges. Imposition of
the sentence was suspended for one year and he was returned to military
control.
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L. The accused is 25 years of age, married and the father of one
child. He was graduated from high school and attended a business
academy for 9 months. On 13 February 1941 he enlisted in the Royal
Canadian Air Force and served therewith until discharged for the purpose
of accepting a commission as Second Lieutenant, Army of the United States,
on 29 September 1942. He was shot down by the enemy while flying a
mission in Africa on 26 December 1942 and remained a prisoner of war until
liberated from a German prison camp in April 19LS5. In May 1945 he was
returned to the United States and was promoted to the rank of First Lieu-
tenant, Army of the United States, on 22 October 1945. Of the three
efficiency reports of record (1 Jan 1946 to 30 June 1947), one lists
accused's rating as "Unknown" while two rate him as "Excellent."

5. A letter, together with inclosure, irom llonorable Toby lorris,
lember of Congress, dated 6 January 1948, addressed to The Judge Advocate
General, urging clemency on behalf of accused, has been considered.

Attached to the record of trial is a letter addressed to the
reviewing authority, signed by six of the nine members of the court, the
defense counsel and the assistant defense counsel, all recommending that
the confinement imposed be "suspended" and that he (accused) "be requested
to resign his commission rather than be dismissed from the service.™ The
petitioners based their recommendations on the fact that accused has been
in restraint since 2L December 1946 and upon his creditable combat record.

6. I recommend that the sentence be confirmed but, in view of
clemency recommended by the court and accused's combat record, I further
recommend that the confinement be remitted, and as thus modified the -
sentence be carried into execution.

7. Inclosed is a form of action designed to carry the foregoing
" recommendations into effect, should such recommendations meet with your
"~ approval.

2 Incls 3 THOMAS H. GREEN
‘1 Record of Trial _ Major General’
-2 Form of Action The Judge Advocate General

( GCKO 53, 2 Karch 1948).



DEPAPTMENT OF THE ARMY _ 18y
" In the Office of The Judge Advooate General
‘ Washington 25, D. C.

JAGE = CM 3528643
27 FEB 1348

UNITED STA:ES 82D AIRBORNE DIVISION

Trial by G.C.M., convened at Fort Bragg,
"FNorth Carolina, 23 January 1948, Dis=-
missal, total forfeitures and confine=
ment for one (1) year.

Ve

Captein JAMES B. HEANEY
(0-1106196), Corps of
Engineers

’

OPINION of the BOARD OF REVIEW
SILVERS, ACKROYD and LANNING, Judge Advocates

4

_ l. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this. its
opinion, to The Judge Advocate General.

2% The socused was tried upon the following charges and specifica-
tionss '

CHARGE Is Violation of the 94th Article of War.

Specification 11 In that Captain James B. Heaney, Headquerters
307th Airborne Engineer Battalion, did at St Louis, Missouri,
on or sbout 15 December 1947, present for approval end payment
a claim against the United States by presenting to Lieutenant
Colonel S. H. Smith, Finanoe Qfficer at St Louis, Missouri,
en officer of the United States, duly authorized to pay sush
claims, in the amount of $100.00 for services alleged to have
been rendered to the United States by the said Captain James
B, Heaney, which claim was false and fraudulent in that the
said Captain James B. Heaney had not rendered any servioce to
the United States subsequent to 8 November 1947, for which he
was entitled to receive such remuneration, and was not in fact

- entitled to such pay, and was then known by the said Captain-
James B, Heaney to be false and fraudulent. '

Specification 23 In that Captain James B, Heaney, ##x, did a}
Fort Worth, Texas, on or about 19 December 1947, present for
approval and payment a cleim against the United States by
presenting to Colonel J. W. Faulds, Finance Officer at Fort
Worth, Texas, an officer of the United States, duly authorized
to pay such claims, in the amount of $150.00 for services
alleged to have been rendered to the United States by the said
Captain James B, Heaney, which olaim was falss and fraudulent
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in that the said Captain James B. Heaney had not rendered

any service to the United States subsequent to 8 November

1947, for which he was entitled to receive such remuneratiomn,.
and wes not in fact entitled to such pay, and was then known
by the said Captain James B. Heaney to be false and fraudulent,

Specification 3: In that Captain James B. Heaney, ##x, did at
Barksdele Field, louisiana, on or about 30 December 1947,
present for approval and payment a claim against the United
States by presenting to lieutenant Colonel Morris Bush, Finance
Officer at Barksdale Field, Louisiena, an officer of the United
States, duly authorized to.pay such olaims, in the amount of
§150.00 for services alleged tc have been rendered to the United
States by the seid Ceptain James B. Heaney, which claim was
false and fraudulent in that the said Captain James B. Heaney
had not rendered any servioce to the United States subsequent .to
8 November 1947, for which he was entitled to receive such
remunseration, and was not in fact entitled to such pay, and
was then known by the seld Ceptain Jemes B, Heaney to be false
and fraudulent. '

Specification 41 In that Captain James B. Heaney, Headquarters
30Tth Airborne Engineer Battelion, did at Brooklyn, New York,
on or about 10 November 1947, presenmt for approval and payment
a olaim against the United States by presenting to Colonel C.
A. Frank, Finance Offiocer at Army Base, Brooklyn, New York, an
of ficer of the United States, duly authorized to pay such
claims, in the amount of $150.00 for servioes alleged to have
been rendered to the United States by the said Captain James
B. Hegney, whioch claim was false end fraudulent in the amount
‘of $81.17 in that seid Captain James B. Heaney had rendered
service to the United States only for the amount of $68.83,
and was not in faot entitled to such pay in excess of $68.83,
end was then known by the seid Captain James B. Heansy to be
false and fraudulent.

CHARGE IIs Violation of the 6lst Article Qf War.

Specificationt In that Captain James B. Heaney, #*¥**, did without ,
proper leave, absent himself from his organization and duties
et Fort Bragg, North Carcline from about 8 November 1947. to
about 31 December 1947.

. He pleaded gullty to and was found guilty of all charges and specifica=
tions. No evidence of any previous conviction was introduced. He was
. sentenced to be dismissed the service, to forfeit all pay and allowances
due or to became due, and tobe confined at hard labor at such place as
the reviewing authority might direct for one year. The reviewing authority
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approved the sentence and forwarded the record of trial for aoction under
Article of War 48. .

3. The Board of Review adopts the statement of the law and evidence
contained in the Staff Judge Advocate's review,

4. Records of the Department of the Army show that aocused is 33
years of age and is married. He is a high sohool graduaste and attended
Manhatten College for one year. In civilian life, he was employed in
steel and tunnel construction. From 25 March 1941 to 17 June 1942, he
served as an enlisted man, finally attaining the grede of Staff Sergeant,
while serving overseas on Ascension Islend. Having graduated from the
Engineer Officers' Candidate School at Fort Belvoir, Virginia, upon his
return to the United States, he was, on 11 November 1942, commissioned
and appointed a temporery second lieutenant in the Army of the United
States, He was promoted to the temporery grade of first lieutenant on
21 April 19843, On 8 June 1943, hs again left the United States for over=-
seas servioe, this time in the Pacific Area. There he served on Guadaloanal,
Biek, Leyte, Mindanao and Ckinawa. He was promoted to.the temporary grade
of captain on 22 July.1945, while serving in the Pacific, and arrived back
in the United States on 13 November 1945. His efficiency reports are uni-
formly superior.

6. The court was legally oonstituted and had jurisdiction over the
agcused and of the offenses. No errors injuriously effecting the substan-
tiel rights of the accused were committed during the triale. The Board of
“Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty end the sentence and to warrant confirma=-
tion thereof. Dismissal is authorized for a violation of Article of War

"61 or 9%4.
W Judge Advoocete

éi‘é éz 23&&%4" s Judge Advooate
M//éﬁnowx4 , Judge Advooate

. rl=r




(186)

JAGK - CM 328643 1st Ind
JAGO, Dept. of the Army, Washington 25, D, ¢. MAR3 1348
TO: The Secretary of the Army

1, Pursuant to Executive Order No., 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Review in the case of Captain James B, Heaney
(0-1106195), Corps of Engineers.

2. Upon trial by general court-martial this officer pleaded guilty
and was found guilty of having presented for approval and payment four
falge and fraudulent claims against the United States in the amounts of $100
(at St. Louis, Missouri, on 15 December 1947), $150 (at Fort Worth, 'Texes,
on 19 December 1947), $150 (at Barksdale Field, Louisiana, on 30 December
1947), and $81.,17 (at Brooklyn, New York, on 10 November 1947), respect-
ively, in violation of the 94th Article of War (Charge I and Specs. 1, 2,
3 and 4 thereof), He was also found guilty of having absented himself :
from his organization without proper leave from about 8 November 1947 to
about 31 December 1947 (Charge II and its Spec.). No evidence of previous
convictions was introduced. He was sentenced to be dismissed the service,
to forfeit all pay and allowances due or to become dus and to be confined
at hard labor at such place as the reviewing authority might direct for
one year., The reviewing authority approved the sentence, designated the
Southeastern Branch, United States Disciplinary Barracks, Camp Gordon,
Georgia, or elsewhere as the Secnstary of the Army might direct, as the
place of confinement and forwarded the record of trial for action pursuant
to Article of War 48. ‘

3. A summary of the evidence may be found in the 82nd Airborne
Division.Judge Advocate's review which was adopted in the accompanying .
opinion of the Board of Review as a statement of the evidence and the law
in the case, I concur in the opinion of the Board that the record of
trial is legally sufficient to support the findings of guilty and the sen-~
tence, -

Although accused pleaded guilty to allcharges and specifications, the
prosecution established accused's guilt thereof by documentary and other
evidence showing his absence without leave, as alleged, and that he had on
four occasions drawn partial payment for services which, because of such
absence, he had not in fact rendered. At the trial, accused testified
that when he returned from overseas in- the latter part of 1945, he noticed
that his wife was in a "bad financial condition." From that time until the
date he went absent without leave, he tried to prevail uptm her to live
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within their means, but without success, She was very nervous, continually
complained in a nagging manner over their inability to purchase luxuries,
insisted upon taking several trips to Florida, and twice tried to take her
~ own life, once by turning on the gas Jets in their quarters and the
second time by taking an overdose of sleeping pills, After his wife's -
second attempt at suicide, he checked his financial status and found that
%he was in a heck of a mess.” He had borrowed heavily and, deciding to
"pay off all the debts we owed and make a clean break of it " he asked
his ccemanding officer for a pass so that he could go to Washington, D. C.,
in an attempt to borrow money on an insurance policy. When he arrived

in Washington scmetime between 7 and 10 November 1947, he was informed by
the insurance company that the policy had not been :I.n effect long enough
to have attained a loan valus. He "felt pretty bad" about his fallure to
procure a loan and went up to his room Wand started drinking.® From
Washington, D.C., he went to Brooklyn, New York, where he cashed a partial
pay voucher, He had not thought about whether he was entitled to this
payment because "he had been drinking for a long time® and "had been in a
fog" far five or six days., From New York he then traveled by bus "to the
next town," St, Louls, He had "no logical reason" for not coming back
when his pass was up and although he "guessed® that he knew what he was
doing when he cashed "these partial payment vouchers®, he was "in a fog."
He had "no excuse” for his conduct. He "Jjust bummed around the country®
and was now "ready to take my punishment.

. The record of trial contains a letter from one lisutenant Colonel
Jo Ao Smedile, who was accused's commanding officer overseas, in which the
latter writes in highly laudatory terms of accused's character, ability
and accomplishments under adverse conditions, Officers who had served
with accused in his last assignment testified that he was a generally
excellent officer but seemed worried over his domestic difficulties,

4e Records of the Department of the Army show that accused is 33
years of age and is married, He is & high school graduate and attended
Yanhattan College for one year., In civilian life, he was employed in steel
and tunnel ccnstruction., From 25 March 1941 to 17 June 1942, he served as
an enlisted man, finally attalning the grade of Staff Sergeant while
serving overseas on Ascension Island, Upon his return to the United States
he attended Engineer Officers! Candidate School at Fort Balvolir, Virginia
and after his graduaticn. therefrom he was, on 1l November 1942, commlsaioned
and appointed & temporary second lieutenant in the Army of the United .
States. He was promoted to the temporary grade of first lieutenant on
<21 April 1943. On 8 June 1943, he again left the Unlted States for over-
seas service, this time in the Pacific Area. There he served on
Guadalcanal, Blak, Leyte, Mindanao sand Olkdnawa, He was promoted to the
temporary grade of captain on 22 July 1945, while serving in the Pacific,
and arrived back in the United States on 13 November 1945. His efficiency
reperts are uniformly supericr, :
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5. I recommend that the sentence be confirmed but, in view of all
the circumstances of the case and the long and excellent service of ac-
cused prior to the commission of these offenses, that the forfeitures

and confinement be remitted and that the sentence as thus modifiad be
carried into execution. :

6. Inclosed is a form of action designed to carry into effect the
foregoing recommendation should it meet with your approval.

THRMAS H, GREEN
Major General
The Judge Advocate General

2 Incls
1 - Record of Trial
2 - Form of Action

( GCMO 69 , 23 March 1948).



DEPARTMENT OF THE ARMY (189)
In the Office of The Judge Advocate General
Washington 25, D. C,

JAGE = CM 328648 .
2 [An 1948

UNITED STATES FIFTH ARMY

Trial by G.CeM., convened at Fort
Sheridan, Illinois, 5 January

1948, ™Dishonorable discharge,® total
forfeitures and confinement for two (2)
years

Ve

Captein EDGAR O. BROWN
(0-1821203), Medical Corps

QPINION of the BOARD OF REVIEW
SILVERS, ACKROYD and LANNING, Judge Advocates

1, The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate Gencral.

2, The accused was tried upon the following charge and speci-
fiocations

CHARGE: Violation of the 58th Article of War.

Specifications 1In that Captain Edgar O. Brown, Attached,
5012 Area Service Unit, Station Complement, Detachment
X, did, while en route from Benicia, California to Fort
Winfield Scott, Califorria, on or asbout 19 April 1944,
desert the service of the United Stetes and did remain
absent in desertion until he was apprehended at Chiocago,
Illinois, on or about 7 Cotober 1546.

He pleaded not guilty to and was found guilty of the charge and its speci=-
fication. No evidence of any previous conviotion was introduced. He was
sentenced to be "dishonorably discharged™ the service, to forfeit all pay
and allowances due or to becoms due, and to be confined at hard lebor at
such place es the reviewing authority might direct for two years. The
reviewing authority epproved the sentence and forwarded the record of
trial for action under Article of War 48.

3. The Board of Review adopts the statement of facts and law con=-
talned in the Staff Judge Advocate's review.

4, "It is noted that the accused was sentenced to be "Dishonorably
discharged the service *#»,® ™"Dishonorable discharge™ is inappropriate
in the ocase of an officer, but the sentence is not thereby illegal and
the irregularity may be cured by the action of the confirming authority

i
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(CM 249921, Maurer, 32 ER 2293 CM 271119, Simpson, 46 BR 53, 68).

5. The accused is 50 years of age and urmarried. He graduated from
Knox College with a BS Degree in 1921 and Northwestern Unlversity with an
M Degree in 1526. He engaged in the practice of medieine until 19 August
1942 when he was commissiomsd a captain, M, AUS, and ordered to active
duty. No efficiensy reports are shown in his file,

6. The court wes legally constituted and haed jurisdiotion over the
accused and of the offense. No errors injuriously affecting the substan=-
tial rights of the accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence and to warrant confirmation
thereof. Dismissel is authorized for a violation of Artiole of War 58,

!
- MM@ Advoce‘nto
% 7] Judge Advoocate

» Judge Advoocate
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JAGK - CM 328648 lst Ind
JAGO, Dept. of the Army, Washington 25, D. C. MAR 5 ]948
T0s The Secretary of the Army A

1. Pursusnt to Executive Order No. 9556, dated 26 May 1945,
there are transmitted herewlth for your action the record of trial
and the opinion of the Board of Review in the case of Captain Edgar
0. Brown -(0-1821203), Medical Corps.

2. Upon trial by general court-martial this officer was found
guilty of deserting the service of the Unlted States on or about 19
April 1944 and remaining absent in desertion until he was apprehended
at Chicago, Illinols, on or about 7 October 1946, No evidence of
previous couvictions was introduced. He was sentenced to "be dis-
honorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor at suah‘plaoo
as the reviewing authority might direct for two (2) years." The
reviewing authority approved the sentence and forwarded the record
of trial for action under Article of War 48,

Se A sumary of the evidence mey be found in the review of the
Fifth Army judge advocate which was adopted in the accompanying opinion
of the Board of Review as a statement of the facts and the law of the
. ocase. I oconocur in the opinion of the Board of Review that the record
is legally sufficient to support the findings of guilty and the sentence
and to warrant oconfirmation of the sentence,

On 18 September 1942 the accused, then a 44 year old practiocing physicien
at Chicago Heights, Illinois, was commissioned a captain, Medical Corps,
and orderad to duty at Camp Haan, California, On or ebout 17 April
1944 the accused was relieved from assignment with the Medical Detach-
ment, 218 AAA Gun Battalion (temporary station, Benicia, California) and
assigned to the 18th Coast Artillery Regiment (HD) (Type B), Fort Winfield
Scott, California. He did not report to his new organization and was
carried as absent without leave fram 19 April 1944 to 7 Cctober 1946
when he was apprehended by civilian police in Chicago Heights, Illinois,-

- Testifying in his own behalf the accused admitted his umauthorized
absence. He testified that he told his commending officer that he would
not "accept" his new assignment and that "I thought that my country had a
need to my services in the proper fashion.” He had become dissatisfied
with routine inspections and felt that he should be given more dignified
duty such as physicians perform in hospitals. Except for several vacation
perieds, the accused had been practicing medicine in Chicago Heights,
Illinois, since he absented himself from the service. He used his proper
name snd wore civilian clothes most of the time end military clothes on
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occasion. When apprehended he was wearing khakl shorts. It has been
heretofore stated that the accused was apprehended and retumed to
military oontrol on 7 October 1946. He was held in arrest of quarters,
or in restriction from that date until the time of his trial, 5 January
1948. Counsel for the defense raised the issue at the trial that an
injustice had been done the accused by such undue delay in bringing him
to trial. The Staff Judge Advocate attributes the delay to the

© difficulty encountered in proouring proper documentary evidence end the .
negligence and procrestination of a former staff officer who had been
hospitelized on account of mental illness. Both of these feoctors appear
to have contributed to the delay in bringing the accused to trial. -

. On 29 January 1547 the accused tendered his resignation for the

good of the service. By third indorsement thereto the Commanding General,
Fifth Army, recommended to The Adjutant General that the resignation

of the accused for the good of the service in lieu of triel be accepted.
General Walker stressed the fact thet the report of medical examination of
the accused showed a diagnosis of "inadequate persomality, chroniec,
severe." . He noted however thet there appeared to be no symptome of
psychosis or neurosis. '

Aftbr '+ the record of trial was received in the office, there
was forwarded to this office for consideration a recommendation by the
defense counsel and four of the members of the court which tried the
case wherein clemency was recommended. Three of the members stated in
parts :

"3« Our reason for this recommendation is besed on the
fact that Ceptain Brown is a medical doctor, as-well as e Medical
Officers From the presentation of the evidence it is apparent
that his treining as a soldier was somewhat lacking, end this
probebly led to his desertion. We believe that the resson for
his desertion wes not necessarily for personal gain but due to
the fact that Captain Brown believed he could be of a greater
service to humanity by precticing medicine in a civilian
community instead of complying with his assignment as a field
surgeon, where hls duties were inspection of kitchens, treating
minor ailments at the dispensary, and the like, Although his
attitude was mistaken end the nature of his assignment was not
his choice, Captain Browm still has the qualities of e medical
doctor snd those of a surgeon. These abilities could be better
utilized on the outside if Captein Brown were dismissed from the
Service, rather then if he were impriscned for two years at a
disciplinary barracks. '

"4, Due to unfortunate circumstances, Captein Brown remained
in arrest and in restriction at Fort Sheriden, Illinocis, for a o
matter of 13 months before he received the assigmment of any

" duties. Fifteen months elapsed from the time of his epprehension -

until the time of his triel, It is comsidered by us that the length
of time he remained in restriotion and arrest that Captain Brown

has adequately served and has been punighed for his offense of
. .
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desertion, except that he should be dismissed from the Service,
It is.our belief that the matter of his paying for his offense

" mipht have been adequately handled by the acceptance of his
reaignation and the losses of ell privileges.”

The aococused is now 50 years old, The record domonstrates that he
never possessed any proper conception of the requirements of military
disoipline. I recammend that the sentence be confirmed but in view of
the accused's age, the delay in bringing him to trial, and all the
ciroumstances, I also recormend that the confinement and forfeitures

. be remitted. '

4, Inclosed is a form of action designed to carry into effect the
‘foregoing recommendation should it meet with your approval. -

2 Incls A H. GREEN
1 .Record of trial MajJor Genseral
2 Form of action .~ = The Judge Advocate General

/ ( GCMNO 81, 26 March 19L8). -
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In the Office of The Judge Advocate General
Washington 25, D.C.

- 19 WMAY 1948
JAGH CM 328797 1 ’
UNITED STATES ; EIGHTH ARMY
Ve ) Trial by G-C.H., convened at
~ ) APO 343, 25 November, 15,15
Captain MAICOLM C. MANSFIEID ) December 1547. Dismissal and
(0-1583321),_ Quartermaster Corps. ) total forfeitures.

COPINION of the BOARD OF REVIEW
HUI‘TENSTEDI, LYNCH and BRACK, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opmion, to The-
Judge Advocate General.

2. The accused was tried upon the following Charges and Specifica-
tions:

CHARGE I: Violation of the 95th Article of War.
Specifications 1, 3, L4, and 5: (Findings of not guilty).

Specification 2: In that Captain Malcolm C. Mansfield, Head-
quarters Eighth Army, did, 'at or in the vicinity of Yokohama,
Honshu, Japan, during the period from 1 November 1946 to 30
June 1947, become indebted to the United States for meals
consumed by himself and his family in a total amount of more
than fifty dollars ($50.00), and did wrongfully, fraudulently,
willfully and knowingly fail and neglect to pay said debt.

CHARGE IT: Violation of the 96th Article of War.
Specifications 1, 6 and 7: (Findings of not guilty).
' Specification 2: (Same as Specification 2, Charge I).

Specification 3¢ In that Captain Malcolm C. Mansfield, Head-
quarters Eighth Army, being then and there a married man,
‘having a lawful wife living, did, during the period from
about 21 May 1947 to about 16 July 1947, at or in the
vicinity of Yokohama, Honshu, Japan, wrongfully, dishonmorably,
and -unlawfully have sexual intercourse with one Ayoko Ikoma,
a woman not his wife.
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Specification 4: (Same as Specification 3 except the time
alleged, "1 November 1945 to about 1 December 1946," and
the accomplice alleged, "Shizuko Ogasawara.")

Specification 5: (Sa.me' as Specification 3 except the time
alleged, "1 September 1946 to about 1 April 1947," and
the accomplice alleged "Fumiko Osumi.™)

Accused pleaded not guilty to all Charges and Specifications. He was
found guilty of Specifications 3, 4 and 5, Charge II, except the word
#dishonorably,” guilty of Specification 2, Charge I, and Charge I, and
Specification 2, Charge II and Charge II. No evidence of previous con-
victions was introduced. He was sentenced to be dismissed the service
and to forfeit all pay and allowances due or to become due. The review-
ing authority approved the sentence and forwarded the record of trial
pursvant to Article of War L8.

3. Evidence for the prosecution.

The evidence pertinent to the findings of guilty is substantially
as follows:

a. (Charges I and II, Specification 2; ; Failu.re to pay debt
to United States).

Accused is in the military service and had been Eighth Army Clab .
Officer from about October 1945 to the first of August 1947 (R 29,37,L8,
51,67). The Eighth Army Officers' Clubs were the Bankers' Club, the
Hodogaya Country Club and the New Grand Hotel (R 29,37,51). From August
1946 to August 1947 First Lieutenant Robert J. Crook was an assistant -
to accused in the operation of the three clubs and at various times was
either manager or assistant manager at each club (R 29). From March to
August 1947 First Lieutenant Leland K. Sneen served as an assistant to
accused and was manager of each of the three clubs at different times
(R 37). First Lieutenant J. F. Sansom served as manager of the Bankers!'
Club from 27 February 1947 to July or August 1947. Technical Sergeant
Robert N. Nartker was accused!'s chief steward and Nartker's duties
embraced the activities of all three clubs. Private Frank Tesseyman was
steward at the Bankers' Club from November 19145 to September 1947 (R 62).

As ‘bo the mess operated in the Bankers' Club Lieutenant Crook
testified:

"Q During the time that you were connected with the Bankers!
Club, was there an Army mess operated for the military staff
of the Bankers' Club? I mean by that an official Army mess
for which the food was obtained from Quartemaster sources.

A 7Yes, there wa.s.
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Q Do you know that to be a fact? ,
A Well, I have never seen anything on paper. I assumed that
after a period it was.

Q Did you have anmything to do with operating a mess? As the
manager of the club, did you have a.rvthing to do with operating
a mess?

A Vell, the mess was under--I was the building manager at the
time. It was under my inspection and supervision.

Q Then don't you know whether or not it was an official, authorized
Army mess? | -

A VWell, I assumed it was. I had never been notified to the
contrary.” (R 31)

On cross~examination Lieutenant Crook testified that he knew of no
authorization for the operation of the mess at the Bankers! Club. He -
also admitted that at the New Grand Hotel a large mumber of private
parties were given. The food for these parties was purchased from the
Quartermaster Commissary. Usually there was a large surplus of food
left over from these parties and the surplus would be distributed among
the unauthorized messes. At the Bankers' Club there was also a snack bar
operated. The food used at the snack bar was all purchased by the club,
and food purchased from the snack bar would be paid for by chits (R 33,3L).
Lieutenant Crook ate his meals at the Bankers' Club mess and paid for
them by deduction on his pay voucher (R 36).

Lieutenant Sneen denied that the food furnished at the Bankers'
Club mess was obtained from Quartermaster sources. As to where the food
was obtained he testified:

"Q Do you know whether or not the food furnished the mess at the
Bankers' Club was obtained from Quartemastar sources?
A As far as I know it was not.

Q Do you know where it was obtained?

A Yes, sir. During my stay at the Bankers! Club it was common
practice with various units and messes who had contact with
people on ships in the harbor which were going back to the
States with, say, 300 persomnel when they had food aboard for
1800, food which was perishable, to do what they call a little
scrounging and get food from these various ships. During the
time there were private parties being thrown at the New Grand
Hotel there were, of course, always considerable leftovers in
the line of foods in big parties thrown. That was used. And
there were also purchases made from the Quartermaster commissary
sales store and the Army Exchangs. .

Q Now, these ships from which food was obtained, were they Army
transports or ships in the Army service?
A That I can't say, sir. I was never connected diroctly with it.
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Q Was the food obtainedfrom these ships Govermment food?
A I would have no way of knowing, sir." (R 38,39)

The mess at the New Grand Hotel, however, was an authorized Army mess.
(R Li). Concerning the operation of officers' messes Lieutenant Sneen
testified upon examination by the court as follows:

1Q Is there, to your knowledge, a constitution or set of rules
or regulations governing the installation and operation of
officers' messes at these clubs?

A I presume there is. Of course, there is but one officers!
mess, and that is the New Grand Hotel, sir." (R L5)

Lieutenant Sansom testified that the Bankers! Club mess was supplied
by a ration drawn from Headquarters Eighth Army Special Troops (R L9).
Lieutenant Sansom ate at the Bankers' Club Mess and paid for his meals
by deduction on his pay vouchers. '

Sergeant Nartker testified that he had nothing to do with the opera-
tion of the mess at the Bankers'! Club, and had no knowledge of where the
food for the mess was procured. He stated, however, that as far as he
knew the food for the mess was drawn from Headquarters Company (R 52).

. Although Private Tesseyman was steward of the Bankers' Club he had
nothing to do with procuring food for the mess (R 63).

Captain George L. Mizer, Sales Officer for the Yokohama Juarter-
master Sales Store testified that the Eighth Army Officers' Club was
authorized to make purchases at the Commissary (R 2L).

According to Ljeutenant Crook a woman whom he called accused's wife
and their child were in Japan for six, seven or eight months during which
time accused had private family quarters in the Bankers' Club. During
this period Lieutenant Crook saw accused eatat the Bankers' Club mess
"quite a few times" and saw accused's wife and their child eat in the
mess "infrequently." (R 30,31). At other times he saw accused and his
wife eat at the snack bar (R 3i).

Lieutenant Sneen placed the time of arrival of the woman he
recognized as accused's wife and their child in Japan as October 19L6.
He was unable to state the length of time they remained in Japan, but
while there they lived in the Bankers' Club with accused (R 38). )
Lieutenant Crook never saw accused's wife and child eat at the messes
operated at the club under accused's supervision and saw accused eat at
them "infrequently." (R 39). He never saw accused eat at the authorized
Army mess at the "New Grand Hotel" (R L45).
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Accused's family was at the Bankers' Club for a short time while
Lieutenant Sansom was there. During that period Lieutenant Sansom
observed the woman he called accused's wife in the mess quite frequently
but was unable to state that it was the usual practice for accused and

* his wife and child to eat at the IIess.

] Sergeant Nartker testified tha.t it was the regular practice for
accused and his wife and child to eat at the Bankers! Club mess (R 52).

~ Private Tesseyman stated that accused's wife and child stayed in
Japan for about six months. He observed accused and his family eating
at the Bankers' Club mess but was unable to state how many times. Prior
to the arrival of his family accused ate at the Bankers! Club mess several
times (R 64). : .

On 23 May 1946 and 16 October 19L6 accused was authorized commissary
privileges for three individuals (R 22). The records of the Quartermaster
Sales Store at Yokohama show that during the period from May 1946 through
May 1947 accused made purchases at the sales store in a total amount of
866.70 (R 22,23). Through error or omission in the records, however, it
was possible that other purchases were made by the accused (R 23).

Lieutenant Colonel Edmund S. Garland testified that he was Finance
Officer of the Eighth Army, that his office maintained pay records of
officers paid within the area, and that he had Finance Form 3, pertain- .
ing to accused. Colonel Garland stated that Finance Form 3 is the master
pay card from which pay vouchers are made and computed. Finance Form 3
pertaining to accused was admitted in evidence without objection and
showed the following deductions for meals:

#For May, 1945, 75 meals; June, 1945, 90 meals; July, 1945,
93 meals; August and September was deducted on one voucher,
183 meals; October, 93 meals; November, none; December, 1945,
none.

January, 19)46, ‘none, February, 19h6, none; March, 1946, none;
April, 19)46, nonej May, 19’46’ 66} June, 19)46, none; Ju-ly, 19)46,
nonej August, 1946, none; September, 1946, none; October, 19h6,
nonej November, 1946, none; December, 1946, none.

January, 1947, none.

February, 1947, nonej March, 19147, none; April, 1947, none; May,
1947, none; June, 1947, none; July, 1947, 93; August, 1947, 933
September, 1947, 90; October, 1947, 93.® (R 17) -

Captain Raymond A. Cole, Assistant to Bighth Army Finance Officer.
identified Prosecution Exhibit 2 previously admitted in evidence without
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objection (R 18) as a receipt issued by him to accused for money paid
into the Finance Office for non-deduction of meals (R 26). The receipt
which was entered on Finance Form 38, Yreceipt for miscellaneous collec—
tions,® acknowledged payment by accused of $481.25 on account of "non
deduction for 1925 meals from Nov. 1945 to June 1947 incl @ 25 cents per
meal.”" On the reverse side of the receipt are the following entries:

- #1945  No.Meals 1946 No. Meals
Nov. 75 July
Dec. 75 Aug. 75
1546 Sept. 135
Jan. 75 Oct. 150
Feb. 75 Nov. 150
Mar. 75 Dec. 150
Apr. 75 : + 1947
May -0- Jan. 150
June 75 Feb. 150
525 Mar. 140
525 meals @ $.25 per meal--$131.25 Apr. 75 -
. May (4
June 75 \

100
1400 meals @ $.25 per meal—$350.00."

Captain Cole testified that every officer not maintaining a home
or "domicile establishment known as family quarters" was required to
pay for meals by pay voucher deduction (R 27). As authority for his
conclusion Captain Cole cited Par Tc(1l)b, Circular 256, Headquarters
Eighth Army, 2L August 1946 which reads as follows:

#x i #'Collection for pay voucher deductions from officers,
mrses and warrant officers will be effected by placing the
following notation on their pay vouchers: "Due United States
for meals at 25 cents per meal for the month of LM

b. (Charge II, Specifications 3, Ly and 5; Adultery). -

The following entry appears on Finance Form 3 pertaining to accused:
"Lawful wife Alice H. Mansfield - Leeds New York." It also appears from
Finance Form 3 that since September 1945 accused was credited with the
allowances payable to officers with dependents. In October 1946 accused
was joined in Japan by a woman described as his wife and by a child
recognized to be their child and that the woman and the child lived with .
him in the Bankers' Club for a period of six or seven or eight months
(R 30,37,38,48,52,63). . '

Mr. Asato Okuda was employed as an interpreter at the Hodogaya
Country Club from the first part of August 1946 to 25 October 1946. On
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one occasion while he was at the Bankers! Club accused requested Okuda

to have Fumiko Osumi, a Japanesé girl, employed at the Bankers' Club to
report to accused's quarters. Okuda gave the message to Fumiko and saw her
%o in‘;o accused'!s quarters. Okuda did not see Fumiko anymore that evening
R 58). . .

Fumiko Osumi testified that she worked at the Bankers' Club from L

- August 1946 to 16 or 17 March 1947 and that on two occasions between 1
September 1946 and 1 April 1947 she had sexual intercourse with accused,. '
The first occasion was after a party when a Nisei, "name of Eddle ’
requested her to see the accused (R 93). .

Eiko Matsumoto was employed at the Bankers! Club between April 1946
and October 1947. On one occasion she served drinks in accused!'s quarters
to Shizuko Ogasawara (R 86). Takako Hirano worked at the Bankers' Club,
from October 1945 to August 1946. She testified that she saw Shizuko
Ogasawara in accused's room, that she had seen Shizuko sitting on accused's
lap, and that she had seen accused kiss her (R 88,89). Shizuko Ogasawara
testified that she had been employed at the Bankers' Club from October
1945 to July 1946. She admitted that on one occasion she spent part of
one night with accused, and that she had intercourse with accused.

Captain Woodrow T. Wilson, Assistant Inspector General, Eighth Army,
‘conducted an inspection of the Eighth Army Officers' Club between 15
July and 4 August 1947. In the course of the inspection he visitedthe
Bankers! Club. - He entered accused's room and found a Nisel woman, Mrs.
Tkoma, lying on the bed asleep. Mrs. Ikoma was fully dressed with the
exception of shoes and stockings. Her dress, however, was disarranged to
the extent that "you could see approximately to her waist."! An inspection
of the room disclosed two chests of drawers full of women's wearing apparel
and accessories of which Mrs. Ikoma admitted ownership (R 69,70,71). Mrs. °
Tkoma also told Captain Wilson that she was "lying down" as she had had
a tooth extracted that day. Sergeant Nartker who acted as Captain Wilson's
guide also observed Mrs. Ikoma on accused's bed (R 76).

Miss Matsumoto recalled serving a drink to Mrs. Ikoma in accused!s
quarters (R_84).

Mrs. Ayako Elizabeth Ikoma testified that she was an American citizen
and that she had been employed at the Bankers' Club from August 1546 to
August 1947 (R 80). She admitted that she was a friend of accused but
refused under the 2ijth Article of War to testify to the degree of intimacy
of their friendship (R 81,82,83,84).

L. Evidence for the defense..

Accused after being apprised of his rights as a witness elected to
remain silent.
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Major John G. Turner, the Trial Judge Advocate, was called as
witness for the defense. He testified that assisted by First Lieutenant
Oliver T. Robinson he had conducted two audits of the books of the Eighth
Arr)ny Officers' Club and found no discrepancles in cash whatever (R 96,97,
98

Colonel Herbert J. McCrystal testified that he had formerly been a
nmember of ‘the board of governors of the Eighth Army Officers'! Club and
that during the time of his term accused was club officer and the Board
was satisfied that the clubs were being operated in the best interests of
its members (R 99) .

Major Richard T. Knowles testified that he succeeded accused as
club officer for the Eighth Army. WVhen he took over operation of the
club he found no discrepancies of any major importance. He further
asserted that accused was very cooperative and answered all his questions
freely and honestly (R 100,10l).

Major Demetrio D. Diaz, "Chief CID," Qffice of the Provost Marshal,
Metropolitan Yokohama, testified that his office investigated an allega-
tion that accused was living with a young lady known as "Suzie.® The
investigation determined that accused was not living with the woman (R
102). At another time Major Diaz at the request of the Inspector General's
Department, Eighth Army, caused an investigation to be made concerning an
incident in which a Mrs. Ikoma was found 1lying on accused's bed in his
quarters at the Bankers' Club (R 102). As a result of the investigation
it was determined that on the day in question Mrs. Ikoma had had a tooth
extracted and was recovering from the operation. She had asked accused's
permission to use his room and it had been granted (R 103).

S. a. Specification 2, Charges I and II; Failure to pay debt to
the United States.

Accused was found guilty of becoming indebted between 1 November

1946 and 30 June 1947, to the United States for meals consumed by himself
and his family in an amount greater than $50.00 and of wrongfully,
fraudulently, willfully and knowingly failing and neglecting to pay the
debt. The evidence shows that accused who was Eighth Army Club Officer
during the period in question was joined by a woman known as his wife and
a child known as his daughter in October 1946. The family was quartered
in the Bankers' Club, one of the Eighth Army Officers! Clubs. A mess which
was patronized by accused and his family was operated in the Bankers!'
Club. The prosecution's evidence varied as to the source of the food
served at the mess. There was evidence, however, that the food served
was drawn from an Bighth Army Organization and it is a fair inference
from the testimony naming that source that the food was not obtaired by

purchase. It was not shown for how long a period accused's purported
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wife and child were living with him in Japan<but the period was
variously estimated as being of six, seven, or eight months duration.

One witness testified that during their stay it was the regular practice
for accused and his family to eat at the Bankers' Club. Accused's master
pay card from which his vouchers were prepared shows for the period in
question no entries following the heading "Due United States for Meals.®
On 30 October 1947 accused paid to Captain Raymond A.  Cole, Deputy
Finance Officer of Eighth Army $L81.25 for which Captain Cole gave to
accused a receipt entered on Finance Form 38, Receipt for Miscellaneous
Collections. Captain Cole testified that this money was collected from
accused "Because he had not shown deductions for meals on his pay voucher
previous to that." The receipt recited the collection of $481.25 on
account of the non-deduction for 1925 meals from November 1945 to June
1947 at $.25 per meal. The receipt further reflected that for the period
from November 1946 through June 1947 accused had not made deductions for
965 meals on his pay voucher.

Paragraph 104, TM 14-501 provides that reimbursement to the govern-
ment for meals furnished will be at the rate of $.25 per meal.

The legal sufficiency of the finding of guilty of the offense under
discussion depends upon the evidentiary value of the "receipt of mis-
cellaneous collections." - Paragraph 108, ™ 14-501, June 1946, provides
as follows:

"Nhenever a disbursing officer makes a cash or voucher
collection or deduction i ¥ # from an officer, because of an
indebtedness to the Govermment, receipts on WD AGO Form 1h-LkL
# % # will be issued in triplicate by the former for the
amount collected. The disbursing officer will furnish a copy
of the receipt to the remitter and will dispose of the original
as followss: # 3 ¥4

WD AGO Form 1h-Ll in substance constitutes but a redesignation of
Fina.nce Form 38 upon which the receipt in this case was entered.

-It would appear, therefore, that Captain Cole, the officer who

executed the receipt reciting accused's payment of §481.25 on account of
- non-deduction of 1925 meals on his pay vouchers during the period stated
in the receipt, had a duty to record the fact of payment on the form
prescribed, to record the occasion for the payment as required by .the
words: ®on account of" appearing on the form, and of necessity had the
duty to know the facts so recited. As to the facts recited in the
receipt it would appear that it could not be said they were obviously
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not within the personal knowledge of Captain Cole. This is particularly
true as to the fact of non-deduction on &ccused's pay vouchers, since

it appears that accused received his pay from the Finance Office in which
Captain Cole served. It may be seen, therefore, that the receipt was
properly admitted in evidence and was competent evidence of the facts
recited therein (par 117a, MCM 1928).

While the receipt recited that payment was made because of non-
deduction of meals on pay vouchers it is apparent that payment was made
because in fact the amount due for meals was unpaid.

The competent evidence of record thus shows that during the period
from November 1946 through June 1947 accused was furnished some 965 meals
by the Government thus incurring a debt to the United States in an amount
in excess of $50.00, for which he did not make payment until 30 October
1947. It also appears that the charges against accused were preferred 2
October 1947. From the circumstances surrounding his payment of the debt
it may be considered that his prior failure to pay the debt was wrongful,
frauduler61t » and willful and as such was violative of both Articles of War
95 and 96.

b. Specifications 3, L and S, Charge IT; Adultery.

It was alleged that accused being a married man, having a lawful
wife living, wrongfully, dishonorably, and unlawfully had, on three
separate occasions, sexual intercourse with a woman not his wife. He
was found guilty of the Specifications except the word "dishonorably."
The offense of which accused was found guilty under the Specifications
enumerated was adultery. That offense has been defined as "sexual con-
nection between a man and a woman, one of whom is lawfully marriedn (Sec
2081, Vol 2, Wharton's Criminal Law). An essential element of the
offense of adultery, therefore, is the subsisting lawful marriage of
one party to the adulterous act to a person other than the partner in
the adulterous act, and it was incumbent upon the prosecution to establish
accused's lawful marriage in order to prove the offense alleged.

To sustain the burden of establishing accused's lawful marriage the
prosecution showed that in October 1946 accused was joined in Japan by
a woman described as his wife, and a child reputed to be the daughter of -
accused and accused's purported wife. The family group so comprised
lived together in quarters at the Bankers! Club for some six, seven, or
eight months. On the master pay card, pertaining to accused, kept in
the Eighth Army Finance Office, there appears the following entry: "law-
ful wife Alice H. Mansfield - Leeds New York." The Eighth Army Finance
Officer testified that pay vouchers were "made up and computed" from the
"master pay cards.t : .

Assuming that the entry on the Master Pay Card was admissible in
.evidence, it is not legal proof of marriage. Although the evidence shows
that pay vouchers were made up and computed from the Master Pay Card

’
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there was no evidence showing the content of the pay vouchers executed
by accused, and it cannot be said that the pay vouchers executed by
accused also contained the entry "lawful wife Alice H. Mansfield - Ieeds
New York."™ Thus the prosecution has relied upon evidence of reputation
and cohabitation to maintain its burden of proving accused's lawful
marriage. We are of the opinion that such evidence is not sufficient in
law to prove the element of marriage in a penal prosecution (p 724, Vol
1, Zhartonts Criminal Evidence, Eleventh Edition; State v. Wakefield,
111 Or 615, 228 p.115; p.1247, Sec 658, Underhill's Criminal Evidence,
Fourth Edition.) ,

There are two reasons advanced for stating that evidence of reputa-
tion and cohabitation is not sufficient proof of a lawful marriage in a
criminal prosecution. The first is that to presume marriage from such
evidence would conflict with the general presumption of imnocence of the
offense charged (@harton, sugra.). More pursuasive to our mind, however,
is the view that although such evidence is corroborative of a lawful
marriage it is not in itself inconsistent with a meretricious relation-
ship of the cohabiting couple (p 639, Vol 1, Wharton's Criminal Evidence,
Eleventh Edition).

The rule to which we adhere is the majority view and examination of
the cases, with the exception of cases decided in jurisdictions recognizing
the validity of common-law marriages, leads us to the conclusion expressed
in State v. Wakefield, supra; "No case has been cited, and we have been
unable to find any case where a conviction for adultery has been sustained
without evidence of the marriage ceremony, except where the statute has
expressiy provided that cohabitation and reputation shall be sufficient
evidence of marriage." (Emphasis supplied)(See also Sec 638, Underhill's
Criminal Evidence.)

Commormealth v. Bockes, 103 Pa. Super. 378, 157 A 21L, which has
been cited for the contrary view, arose in a jurisdiction where common-
law marriages had not been declared invalid. In this case it was stated
fton full consideration we are of the opinion that, at least until so-
called common-law marriages are declared invalid in this commormealth,
proof of marriage by cohabitation and reputation, under proper instruc-
tions from the court as to the effect. of such evidence, may be sufficient
to sustain a conviction of adultery or bigamy."

We conclude that the evidence adduced by the prosecution is not
sufficient in law to prove accused's subsisting lawful marriage at the
time of the alleged adulterous actsand for that reason are of the opinion
that the findings of guilty of Specifications 3, L and 5, Charge II, are
not supported by the record of trial.

6. Records-of the Army show that accused is 39 years of age, that

 he was divorced from his first wife, by whom he had three children, on
28 July 1939, and that on 1 February 1942 he married his present wife.

11
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He is a high school graduate and in civilian life was employed as a
motor vehicle inspector for the Evanston, Illinois Police Department,

and as & bus driver., He had enlisted service in the United States

Marine Corps from 1930 to 1934 and in the United States Marine Reserve
from 1935 to 1939. He had Army enlisted service from May 1942 until he
was commissioned as Second Lieutenant on 13 November 1942. He was sub-

- sequently promoted to First Lieutenant and Captain. He has gerved in

the Pacific Theatre since March 1945, and has been awarded the Army
Commendation Ribbon, USMC Good Conduct, Army Good Conduct, 2nd Nicaraguan
Campaign, American Theater, Asiatic Pacific with two battle stars,
Philippine Liberation; Victory Medal and Occupation Ribbon. His erficiency
ratings are as follows: "Satisfactory" 3, "Very Satisi‘actory" (5) 3
"Emellent“ (5); and "Superior" (L).

In December 1945 he was punished under Article-of War 104 for appear-
ing in improper uniform, acting in a disrespectful mamer toward a
superior officer, and faijling to obey the order of a superior officer.

7. The court was legally constituted and had jurisdiction of the
person and of the offenses. Except as noted hereinbefore, no errors .
injuriously affecting the substantial rights of accused were committed
© during the trial. In the opinion of the Board of Review the record of
trial is legally insufficient to support the findings of guilty of
Specifications 3, L4 and 5, Charge II, legally sufficient to support the
findings of guilty of the other Specifications and the Chargesand the
sentence, and to warrant confirmation of the sentence. A sentence to
dismissal is mandatory upon a conviction of a violation of Article of
War 95 and a sentence to dismissal and total forfeitures is authorized
upon conviction of a violation of Article of War 96.

s e » Judge Advocate
¥l AM s Judge Advocate

» Judge Advocate

12
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JAGH - CM 328787 , 1st Ind
- JAGO, Depertment of the Army, Washington 25, Do Co 93 JUL 1232
I0: The Seoretary of the Army.

1. Pursuant to Bxecutive Order No. 9556. dated Ma.y 26, 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Review in the case of Captein Malcolm C. Me.nsfield
(0-1583321), Quartermaster Corps.

2. Upon trial by gensral court-martial this officer was found gullty
"of wrongfully, fraudulently, willfully and knowingly neglecting and fail=
ing to pay a debt due the United States in an emount of more than $50.00
in violation of Articles of War 95 and 96 (Chgs I and II, Spec 2) and
of adultery on three occasions in violation of Article of War $6 (Chg
II, Speos 3,4 ard 5). No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service and to forfeit all pay and
allowanoes due or to become dus. The reviewing authority approved the
sentence and forwarded the record of trial for action pursuant to Article
of War 48. -

3. A sumnary of the evidence may be found in the acoompanying
opinion of the Board of Review. The Board is of the opinion that the
record of trial is legally insuffiocient to support the findings of gullty
of Specifications 3, 4 and 5, Charge II (edultery), legally sufficient
~to support the findings of guilty of the other Specifications and the
Charges and the sentence, and to warrant conﬁ.rmation of the sen’cenee. .
I oomour in that opinion. :

Acocused was Bighth:Army Club Officer from about Qotober 1945 to 1
August 1947. In October 1946 he was joined in Japan by a woman supposedly
his wife and a child reputed to be their child. The family group so come=
prised had quarters in the Bankers! Club end there was evidence that the
family ate substantially all their meals at & mess operated in the Bankers®
Club. Acocused's reputed wife and child were in Japan for epproximately '
six months., The evidence was contradictory as to the source of the food
furnished at the mess but there was substantial evidenoce that the souroce .
was rations supplied to the mess by the Eighth Army. Other patromns of
.. the mess paid for their meals by deduotions on their pay vouchers. On .

. 80 October 1947 subsequent to the £iling of charges in this case acocused
- paid into the Eighth Army Finance Office $481.25 for which & "receipt of
“miscellaneous collections™ was issued to accused. The receipt recited

- the ocollection of $481.25.on account of the non-deduckion fer 1926 meals
from November 1945 to June 1947 at $.25 per meal. The voucher further
refleoted that for the period November 1946 through June 1947 the period
when the debt alleged was inourred acocused had not made deductions for
965 meals,

13
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The evidence also shows that at the times alleged, from 1945 to
1947, accused had sexual intercourse with two Japanese women neither of
whom was his wife. As to a third Japanese woman with whom it was alleged
acoused was intimate sexually, there was insufficient evidence to sus-
tein the allegation. As to the three incidents in issue 1t was alleged
that at the times in question accused was married to another woman, and
hence accused was charged with adultery. There is no competent evidence
in the record of accused's lawful marriage to anyons and for this reason
the findings of guilty of adultery (Charge II, Specs 3,4, and 5) are not
supported by the evidence.

4. Records of the Army show that acoused is 39 years of age, that
- he was divorced from his first wife, by whom he had three children, on
28 July 1939, and that on 14 February 1942 he married again. He is a .
high school graduate and in civilian life was employed as a motor vehicle
inspector for the Evanston, Illinois, Police Department, and as a bus
driver. He had enlisted service in the United States Marine Corps from
1630 to 1934 and in the United States Marine Reserve from 1935 to 1939.
He had Army enlisted servioe from May 1942 until he was commissioned as
Second Lieutenant on 13 November 1942, He was subsequently promoted to
First Lieutenant and Captain. He has served in the Pacifio Theater since
March 1945, and has been awarded the Army Commendation Ribbon, USIC' Good
Conduct Medal, Army Good Conduct Medal, 2nd Nicaeraguan Campaign Medal,
American Theater Ribbon, Asiatioc Pacific Ribbon, with two battle stars,
Fhilippine Liberation Medal, Victory Medal andi Occupation Ribbon. Hils
efficiency ratings are as follows:s "satisfactory® (3), “very satisfactory®
(5), "excellent® (5), and ®superior® (4). . ) -
In December 1945 he wes punished under Article of War 104 for appear=-
ing in improper uniform, acting in a disrespectful manner toward a superior
officer, and failing to obey the order of a superior officer.

6. I recommend that the findings of guilty of Specifiocations 3, 4
and 5, Charge II, be disapproved, that the sentence be confirmed, but
that the forfeitures imposed be remitted, and that as thus modified the
sentence be carried into exesution.

6. Inclosed is a form of action designed to carry the foregoing
recommendatioms into effeot, should such reoomnendations meet with your

approvale. ,;

2 Inols ' " THOMAS H. GREEN :
1. Record of trial " Major Generel
2. Form of action The Judge Advocate General

-( GOMO 1LL, 2 August 19L8).
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DEPARTMENT OF THE ARMY (209)
In the Office of The Judge Advocate General

UNITED STATES THE ARMORED CENTER
Trial by G.C.M., convened at
Fort Knox, Kentucky, 23 Jamuary
1948. Dismissal and total for-
feitures.

Ve

First Iieutenant ROBERT S.
STROUP (01178000), Field
Artillery.

N S St St St s ol -

OPINION of the BOARD OF REVIEW .
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to
The Judge Advocate General.

2. . The accused was tried upon the following Charge and Speéi.fica-
tion: .

CHARGE: Violation of the 58th Article of War.

Specification: In that lst Lt Robert S. Stroup, Headquarters
and Headquarters Company, 526th Armored Infantry Battalion,
did, at Fort Knox, Kentucky on or about 6 March 1947, desert
the service of the United States and did remain absent in
desertion until he surrendered himself to Civil authorities
at Bakersfield, California, and was returned to control of
Military authorities 4 December 1947.

He pleaded guilty to the Specification of the Charge "except the words
tdesert!, 'in desertion' and 'L December. 1947', substituting therefor
the words, respectively, 'absent himself without leave from', 'absent
without leave! and '22 November 1947', of the excepted words, not guilty,
of the substituted words, guilty."; to the Charge he pleaded not guilty,
but guilty of a violation of the 6lst Article of War. He was found
guilty of the Charge and Specification. No evidence of previous cor-
victions was introduced. He was sentenced to be dismissed the service
and to forfeit all pay and allowances due or to become due. The review-
ing authority approved the sentence and forwarded the record of trial
for action under Article of War 48.
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3, The Board of Review adopts the statement of the evidence and
law contained in the review of the Armored Center Judge Advocate, dated
i February 1948.

4. The accused is 35 years of age and married. He attended high
school for three years and prior to entering the service was employed
as a furniture upholsterer. He served in the Hawaiian Islands, as an
enlisted man in the Field Artillery, from 1939 until 1542 when he was
returned to the United States for enrollment.in the Field Artillery,
oCS, at Fort Sill, Oklahoma. On 18 February 1943 he was commissioned
a Second Lieutenant, Army of the United States, and on 10 February
154}, he was promoted to the rank of First Lieutenant. He served over-
seas in the Furopean Theater from 10 February 15LL to 19 July 1945
and is authorized to wear five campaign stars on his EAME ribbon. On
18 October 1945 he was separated from the service, but recalled to
active duty on 8 November 1946. His performance ratings of record,

"since the date of his commission, have all been "Excellent."

5. The court was legally constituted and had jurisdiction of
the person and the offense. No errors injuriously affecting the sub-
stantial rights of the accused were committed. The Board of Review is
of the opinion that the record of trial is legally sufficient to support
the findings of guilty and the sentence and to warrant confirmation of
the sentence. A sentence to dismissal and total forfeitures is authorized
upon conviction of a violation of Article of War 58.

C . s Judge Advocate

} W ‘L‘“%W/Q\- » Judge Advocate

4 Judge Advocate
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JAGH CM 328817 1st Ind
JAGO, Dept. of the Army, Washington 25, D.C. MAR 9 1948
TO: The Secretary of the Army

1. Pursuant to Executive Order No. 9556, dated May 26, 1945,
there are transmitted herewith for your action the record of trial and
the opinion of the Board of Review in the case of First Lieutenant
Robert S. Stroup (0-1178000), Field Artillery. :

2. Upon trial by gemsral court-martial this officer pleaded not
guilty to desertion from 6 March 1947 to L4 December 1947, in violation
_of Article of War 58, but pleaded guilty to absence without leave from
6 March 1947 until 22 November 1947 in violation of Article of War 6l.
He was found guilty of the Charge and Specification. No evidence of
previous convictions was introduced. He was sentenced to be dismissed
the service and to forfeit all pay and allowances due or to become due.
The reviewing authority approved the sentence and ferwarded the record
of trial for action under Article of War L48.

3. A summary of the evidence may be found in the review of the
"Armored Center Judge Advocate which was adopted 'in the accompanying
opinion of the Board of Review as a statement of the evidence and law
in the case. The Board of Review is of the opinion that the record of
trial is legally sufficient to support the findings of guilty and the
sentence and to warrant confirmation of the sentence. I concur in that
opinion. :

Prior to the date accused absented himself without leave from his
organization at Fort Knox, Kentucky, on or about 6 March 1947, he had
been drinking heavily, gambling and haq become "pretty far in debt."

He first went to St. Louis, Missouri. From there he went to California,
by ®riding trucks," where he had worked for nine years before entering
the service. In California he was given part-time work by a former
employer, as a mattress maker, whereby he earned about $30 a week. :
His wife joined him in California and also secured part-time employment.
Accused contimued to drink while working there and his financial condi-
tions were "just as bad as they had been." On 22 November 1947, after
having been drinking for three days, accused "turned himself in" to the
civilian authorities at Bakersfield, California, and Masked them to
lock me up and notify the Army." Hs.was returned to military control
on or about L4 December 1947.

L. The accused is 35 years of age and married. He attended high
school for three years and prior to entering the service was employed
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as a furniture upholsterer. He served in the Hawaiian Islands, as an
enlisted man in the Field Artillery, from 1939 until 1942 when he was
returned to the United States for enrollment in the Field Artillery,
0CS, at Fort Sill, Oklahoma. On 18 February 1943 he was commissioned
a second lieutenant, Army of the United States, and on 10 February
154 he was promoted to the rank of first lieutenant. He served over-
seas in the Eurcpean Theater from 10 February 194l to 19 July 1945,
and is authorized to wear five campaign stars on his EAME Ribbon. On
18 October 1945 he was separated from the service, but recalled to
active duty on 8 November 1946. His performance ratings of record,
since the date of his commission, have all heen "Excellent."

5. I recommend that the sentence be confirmed but that the for-:

feitures be remitted and, that as thus modified, the sentence be carried
into exacution.

6. Inclosed is a form of action designed to carry the foregoing
recommendations into effect, should such recommendations meet with your
approval. : .

2 Incls THOMAS H. GREEN
1 Reczord of trial Major General
2 Form of action The Judge Advocate General

( 72 ocMo, 2l March 1948).
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DEPARTWMENT OF THE ARMY
In the Office of The Judge Advocate General
Washington 25, D. C.

JAGN-CN 328855

UNITED STATES

Private RALPH E. JOHNSON
(35229224), Company I,
351st Infantry.

TRIESTE UNITED STATES TROOPS
V. Trial by G.C.M., convenad at
Trieste, Free Territory of
Trieste, 23 December 1947. Dis=-
honorable discharge and confine- -
ment for two (2) years. Dis-
- eiplinary Barracks,

N Qe S N e St st st

HOLITING by the BOARD OF REVIEW
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates -

The record of trial in ths case of the soldier named above

. has been examined by the Board of Review.

fication:

The accused was tried upon the following Charge and Speci-

CHARGE: Violation of the 93rd Article of War.

Specification: In that Private Ralph E. Johnson, Company

I, 351st Infantry, did, at Roiano Barracks, Trieste,
Free Territory of Trieste, on or about 11 October
1947, feloniously take, steal and carry away two
shirts wool olive drab, officer type, value about
$15.00, three pair trousers wool, olive drab, value
about .§29i82, three pair of trousers cotton khaki,
value about $7.20, two shirts cotton khaki, value
about $3.78, ons barracks bag, value sbout $1.17,
and one jacket, combat value about $7.65 of a total
value of $64.62, the property of First Sergeant A.
A. longo, 6lst Engineer Service Company.

Accused pleaded not gullty to and was found guilty.of the Charge and
its Specification in the following words and figures: ™"Guilty, except
the words 'one barracks bag value about $1.17' and the figures '$64.62"
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and substituting therefor, respectively, no words substituted, and

the word and figure 'about $60.00.' Of the excepted words and figures,
not guilty; of the substituted words and figures, guilty.® No evidence
of previous convictions was introduced. He was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowances dus
or to become due and to be confined at hard labor for two years. Ths
reviewing authority approved the sentence, designated the Branch, United
States Disciplinary Barracks, Fort Hancock, New Jersey, as the place of
confinement and forwarded the record of trial for action under Article
of War 503.

3. Evidence for the prosecution.

, First Sergeant A. A. longo found, on 1l October 1947, two
khaki shirts, three OD pants, three khaki pants, one combat jacket and
two OD shirts missing from his locker (K. 7). Accused confessed their
theft and sale by him on that date to an Italian civilian (Pros. Ex. 3).
The value of the items, other than the two OD shirts, was proved, as
limited by the ailegations of the Specification, to be $44.58. The two
0D shirts were purchased a year previously by Sergeant Longo, through an
officer, from the Post Exchange at Gorizia for $15.50. A shirt similar in
type to the ones stolen was introduced in evidence as Prosecution's Exhibit
1. Thereafter the following appears in the record:

"PROSECUTION: It is stipulated betwsen the prosecution, the de-
fense and the accused that Captain Bryn, if he were preseant and
called as a witness, he would say that he is the Post Exchange
Officer and Prosscution's Exhibit No 1 is a shirt that belongs
to the PX and this shirt is sold in the PX for $8.10. I ask
that this stipulation be accepted by the court.

TEFENSE: No objection.

PRESIDENT: Subject to objection by any member of the court the
stipulation is accepted® (R. 8).. v

No evidence was offered as to the condition of the stolen shirts at the
time of the theft.

L. Evidence for the defense.

Accused, not under ocath, testified that on the morning of 11
October 1947 he was in a bar in Trieste drinking and "had quite a few"

(R. 15); His unsworn statement did not otherwise touch upon the elements
of the offense charged.

5. The only question presented for determination is the legality
of confinement in excess of one year. Other than the two OD shirts,
the value of the items stolen was established st $44.58. The recognized
.standard for°determining the punishment authorized for larceny is the
sale value of the stolen goods in the open market at the time and place
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of the offernse (CM 217051, Barton et al, 11 BR 193; CM 323640, Pamintuan,
(22 Sept 47); TM 27-255, par. 100b). A recognized exception to this rule
is that the valus as stated in Govermment price lists may be used by the
court in determining value of serviceable articles issued or used in the
military service based upon the fact that such property is distinctive

in character and usually has no fixed valuo in the open market (CM 325739,
Morin et al (17 Oct 47)).

The only evidence pertaining to value of the shirts was the -
testimony of Sergeant Longo that he paid $15.50 for the two OD shirts a
year previous in Gorigia, which was without probative context as per-
taining to value at the time the property was taken, arnd the stipulation
that a shirt similar in type was on sale by the Post Exchange for $8.10
at the time of trial, which likewise fails to establish any valus as to
the stolen shirts. The evidence further indicates that no open market
existed for the sale of such shirts as were stolen at the time and place
of the theft.

In this case no evidence of market value is obtainable as the
shirts were purchased from the Army Exchange Service and resals is pro-
hibited under pertinent regulations. The use of Government price lists
was not appropriate because the condition and usability of the shirts
was not shown (CM 325739, Morin et al, (17 Oct 47)). Lacking proof of
ths condition of the shirts, which warse not available as evidence, there
was nothing before the court upon which it could bass any fixed value
and it could only conclude the shirts wers of some value. The record,
therefors, fails to contain sufficient evidence to support ths court's
finding beyond the larceny of property of a value of $50.00 or lsss, and
- more than $44.58, for which offense a maximum confinement of ons yesar may
be imposed (par. 104c, MCM, 1928).

6. TFor the reasons stated the Board of Review holds the record of
‘trial legally sufficisent to support only so much of the findings of guilty
of the Spscification and ths Charge as to valus as finds a value of more
than $44.58 but not more than $50.00, and legally sufficient to support
only so much of the sentence as providses for dishonorable discharge, for-
feiturs of all pay and allowances dus or to become due, and confinement
at hard labor for one year.

~

Judge Advocate.

udge Advocate.

%‘v__%%m%:«hﬂge Advocates
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JAGN~CY 328855 15t Ind APR-. 21948

JAGO, Dept. of the Army, Washington 25, D. C...:.:

TO: Commanding General, Trieste United States Troops, APO 209,
c/o Postmaster, New York, N. Y.

1. In the case of Private Ralph E. Johnson (35229224), Company I,
3518t Infantry, I concur in the foregoing holding by the Board of Re-
view and for the reasons stated therein recommend that only so much
of the findings of guilty of the Specification and the Charge as to
value be approved as finds a value of more than §$44.58 but not mare
than $50.00, and that only so much of ths sentence be approved as
involves dishonorable discharge, forfeiture of all pay and allowances
due or to becums dus, and confinement at hard labor for one year.

Upon taking such action you will have authority to order execution
of the sentencs.

2. When copies of the published order in this case are for-
wardad to this office they should be accompanied by the foregoing
* holding and this indorsement. For convenience of reference and to
facilitate attaching copies of the published order to the record in
this case, ple ass place the file number of the record in brackets
at the end of the published order, as follows:

(cM 328855).
1 Incl HUBERT D. HOOVER
Record of trial Brigadier General, United States Anz&

Acting The Judge Advocate General



DEPARTMENT OF THE ARMY (217)
In the Office of The Judge Advocate Gensral
Washington 25, D. C.

JAGK - CM 328856

10 AR 1948
UNITED STATES THIRD ARMY
Trial Wy G.C.M., oconvened at Fort
McPherson, Georgia, 20 January 1548.
Dismissal and total forfeitures.

Ve

Captain HAROLD W. HILLER, JR.
(0-1286649), Infantry

CPINION of the BOARD OF REVIEW
SILVERS, ACKROYD and LANNING, Judge Advoocates

1, The record of trial in the case of th'e officer named above has
been examined by the Board of Review end the Board submits this, its
opinion, to The Judge Advosate General.

2. The accused was tried upon the following charge and specifications
CHARGE:s Violation of the 58th Artiocle of War,.

Specifications In that Captein Harold W. Hiller, Jr., Infantry,
ASU 3140, Atlenta Recruiting Distrioct, US Army & US Air Force
Reoruiting Servioce, did et Atlante, Georgias, on or about 21
QOotober 1946, desert the servioe of the United States and did
remain absent in desertion until he was returned to military
control at Lancaster, Ohio, on or about 17 November 1547,

He pleaded not guilty but was found guilty of the charge and specification.
No evidence of any previous conviction was introduced. He was sentenced ~
to be dismissed the service, to forfeit all pay and allowances due or to
becans due, and to be confined et hard labor at suoh place as the review-
ing euthority might direct for six months. The reviewling suthority approved
-the sentence but remitted the confinement imposed snd forwarded the record
of trial for ection under Article of War 48, -

3. The Boerd of Review adopts the statement of the lew end evidence
oontained in the Staff Judge Advocate's review. )

4. Reoords of the Department of the Army show that the acoused is 33
years of age and is married. He is a high school graduate, and served as
. an enlisted soldier from 15 October 1940 until 4 July 1942 when he was
oconmissioned a-second lieutenant, Infantry, at the Officers! Candidate
School, Fort Bemning, Georgia.

. The acoused served about two years in the Burma Theater where on 1
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_March 1945 he was promoted to captain as a member of "Merrill's Marauders™,
Upon being returned to the United States he was discharged as an enlisted.
man, appointed a captain in the Officers?! Reserve Corps and on 4 Ootober
1946 ordered %o active duty with the 1409 ASU, Atlanta, Georgia. BHe

has been awarded the Combat Infantryments Badge and the Upit Citation.

6. The ocourt was legally constitubted and had jurisdiction over the
aocused and of the offense. No errors injuriously sffecting the substan=
tial rights of the accused were committed during the trisl. The Board of
Review is of the opinion that the record of trial i1s legally sufficient
to support the findings of guilty anl the sentence and to warrant come .
firmation of the sentence. DNisxissal is authorized upon conviction of
a violation of Article of War 68. .

» Judge deoa\to .

, Judge Advooate
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JAGK - CM 328856 1st Ind
JAGO, Dept. of the Army, Washington 25, D. C. MAR 15 1943
T0t The Secretary of the Army

1. Pursuant to Executive Order No., 9556, dated May 26, 1845, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Review in the case of Captain Harold W. Hiller,
Jre (0-1286649), Infantry.

2. Upon trial by genersl ocourt-martial this officer was found guilty
of deserting the service of the United States on or about 21 Ooctober 19846,
and of remeining absent in desertion until he was returned to military
control at Lanocaster, Ohio, on or about 17 November 1547, in viclation of
Article of War 58. He was sentenced to be dismissed the service, to for=-
feit all pay and ellowances due or to become due and to be confined at
hard labor at such place as the reviewing authority might direct for six
months. The reviewing authority approved the sentence, but remitted the
oonfimement imposed end forwarded the record of trial for action under
Article of Wer 48, , .

3. A sumary of the evidence may be found in the review of the Third
Army Staff Judge Advoocate's review, which wes adopted in the accompanying
opinion of the Board of Review as a statement of the evidence and law in
the case,

The uncontradicted evidence established that on or about 21 October
1946, while on duty with the Atlanta (Ga.) Recruiting District the ac-
cused absented himself without authority and remained absent until he was
taken into custody and returned to milltary ocontrol at Lancaster, Ohio,
on 17 November 1947,

Testifying in his own behalf at the trial, the acocused admitted his
unauthorized absence and related to the cowrt his prior military service,
indluding his service in the Burma campaign and stated that on "Baster
Sunday 1944" while in North Burma he received a letter that his wife had
divorced him. He had burned this letter in accordance with security. direc-
tives, When he returned to the United States he remarried and lived with
his second wife until August 1946 when, as the result of a disagreement,
she left him and returned to her home in Columbus, Ohio. He later learned
that his first wife had not in faot secured a divoroe from him. When he
was ordered to aotive duty in Atlanta, Georgia, on 8 October .1946 he was
confronted with the situation of being married to two women, both of
whom were living. He left Atlanta and went to Columbus, Ohio, where he
" assisted his second wife in procuring a divoroce. The divoroe was granted
in December 1946. He then returned to his first wife and four children.
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From 4 April 1947 to 10 November 1947 he was employed by the Kenosha Auto

Transport Corporation, Springfield, Ohio, as a truck driver. He intended

to turn himself in to military authorities when his domestio diffioulties

beo:n’w settled. When “pioked up®™ by the police he was on his way to “turn
in. . . .

" The record of trial contains a letter from the Kenosha Auto Transport
Corporation, Springfield, Ohio, dated 10 November 1947, wherein it is
stated that the acoused's record of service with that occmpany was good.

4. Records of the Department of the Army show that accused is 33
years of age and is married. He is a high school graduate, and served
a8 an enlisted soldier from 15 Ootober 1540 to 4 July 1942 when he was
commissioned a seoond lieutenant, Infentry, at the Offisers'! Candidate
School, Fort Benning, Georgia.

The accused served about two years in the Burma Theater where on 1
March 1945 he was promoted to captain as a member of “Merrillts Marauders®™.
Upon being returned to the United States he was discharged as an enlisted
.man, appointed a oaptain in the Officers' Reserve Corps and on 4 October
1946 ordered to aotive duty with the 1409 ASU, Atlanta, Georgia. He
has been awarded the Combat Infantryman's Badge and the Unit Citation.

I recommend that the sentence as approved by the reviewing authority
be confirmed but that the forfeitures be remitted, end that as thus modi=--
fied the sentence be carried into exeoution.

5. Inolosed is a. form of sction-designed to carry into effect the
foregoing recommendation should meet with your aspprovel

2 Inols ' ' THOMAS H. GREEN

1. Record of trial Major General .
2. Form of action The Judge Advooate General

( GCMO 71, 2l ¥arch 1948),
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Washington 25, D.C. |
JAGH CM 328857 10 JUN 1348

UNITED STATES TRIESTE UNITED STATES TROOPS

Trial by G.C.M., convened at
Trieste, Free Territory of Trieste,
28 November - 1 December 1947.
Dismissal, total forfeitures-and
confinement for two (2) years, and
“to pay the United States Government
a fine of $2000.00. -

Ve

Captain THOMAS H. COCKERHAM,
01797087, CMP, T177th Allied
Military Government Detachment
(Overhead)

el Ml e P el e o S e

OPINION of the BOARD OF REVIEW
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates

l. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion; to 'I‘he
Judge Advocate General. -

2. -The accused was tried upon the following Charges ‘and Specifica-’
tions: " .

CHARGE I: Violation of the 95th Article of War.

Specification: In that Captain Thomas H. Cockerham, 7108th
Military Government Detachment s(Overhead), 88th Infantry
Division, did, at Trieste, Italy, on or about 15 January
1947, agree and conspire with one Enrico Sormbichler and
one Bela Weinckheim to solicit and accept contributions
of money from persons and firms with whom the said Captain
Cockerham, as officer in charge. of demolitions and rubble
removal, Public Works Division, Allied Military Government,
Venezia Giulia, personally and through his employees, was
“to carry on negotiations as an agent of said Allied Military
Government.

CHARGE II: Violation of the 96th_Article of “lar.

" Specifications 1, 2, 5, 6, 7: (Findings 'of not guilty).
Specii‘ication 3: .In that Captain Thomas H. Cockerham, 7108th
Military Government Detachment (Overhead), 88th Infantry
Division, did, at Trieste, Italy, on or about 22 Jamary
1947, wrongfully accept the sum of 50,000 lire from Mario
. -Rustia, the said Rustia being a contractor with whom the -
said Captain Cockerham, as agent for Allied Military
Government, Venezia Giulia, had negotiated for “said. Allied
Military Govermment.

~
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Specification it (Same as Specification 3 except the date "2
May 1947," and the amount "200,000 lire.") ,

Specification 8: (Same as Specification 3 except the date %15
March 1947," the donor, "Iriestina Attaltl e Costruzioni,®
and the amount "1,100,000 lire.")

Specification 9: (Same as Specification 3 except the date "2
May 1947," the donor, "Industriale Costruzione," and the
amount "125,000 lire.")., ' .

Specification 10: In that Captain Thomas H. Cockerham, 7108th
Military Government Detachment (Overhead), 88th Infantry
Division, did, at Trieste, Italy, on or about 1 June 1947,
wrongfully hold British paper currency in the sum of about
1300 pounds sterling in violation of Allied Force Head-
quarters Administrative Memorandum No. 3, dated 11 Jamary
1945, as amended by Allied Force . Headquarters Adminis-
trative Memorandum No. 22, dated 9 April 1945.

He pleaded not guilty to all Charges and Specifications. He was found
not guilty of Specifications 1, 2, 5, 6 and 7, Charge IT; guilty of
Specification 9, Charge II, except the "figure® "125,000 lire," sub-
stituting therefor the "figure" "115,000 lire;" of the excepted *figure®
not guilty, of the substituted "figure" guilty; and guilty of the other
Specifications and the Charges. No evidence.of previous convictions was
introduced. He was sentenced to be dismissed the service, to forfeit all
pay and allowances due or to become due, to bs confined at hard labor for
a period of two years, and to pay to the United States Government a fine
of $2,000.00. The .reviewing authority approved the sentence and forwarded’
the record of trial for action pursuant to Article of War L8. '

3+ Preliminary matters.

In June 1945, the armed forces of the United States and Great
Britain jointly occupied Venezia-Giulia, a province in Northeastern
Italy, and the occupying forces established what was designated as the
Allied Military Government over the area. The seaport city of Trieste,
Italy, which later became the Free Territory of Trieste, was located
within the geographical boundaries of Venezia-Giulia. Field Marshall
Harold Alexander was the Supreme Allied Commander of the Mediterranean
Theatre of Operations, under which Theatre, the Allied Military Govern-
ment, Venezia-Giulia, operated. The military govermment was staffed by
both American and British military persomel and included many civilian
employees (CM 328248, Richardson). _—

k. Evidence for the prosecution.

a. General.

- It was stipulated that if Major Edward H. Richardson were in court
) .
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and sworn as a wrbness he would testify: -

LP that from about 17 October 1945 to about 8 July 1947 -
he was Chief Public Works Officer of Allied Military Govern-
ment, Trieste; that he knew the accused, Captain Thomas H.
Cockerham, who was assigned to his division about May 1546
and remained with his division from that time until about 18
_June 1947. During this period of time he was in charge of one
of the sections of Public Works Division, Allied Military !
Goverrment, Trieste. He was in charge of the Miscellaneous
Section which pertained to Mine and Bomb Disposal and Rubble
.*Removal in the Trieste area and British-American occupied area
of Venezia Giulia. During the time the accused was assigned
to Public Works, AMG, he was a member of 7108th Allied Military
Government Detachment (Overhead) and to the best of Major
Richardson's knowledge was a member of the military service of
the United States. Captain Cockerham, like all other officers
in the division, was empowered and delegated with the authority
to sign certain forms pertaining to the functions of the Public
Works Division, Allied Military Govermment. He was authorized
to sign P7 1 forms for amounts not exceeding 1,000,000.lire. He
was also, like all other officers in the division, authorized
to sign P¥ 2 forms in dny amount." (R 53,54)

PX¥ 1 Forms which originated in either the Genio Civile or V.S.V.S.,’
Italian Government agencies, were utilized to show work which was required
to be done and a request for permission to have the work done, and were
~'sent to the Public Works Division, Allied Military Govermment for approval.
- (R 84). In effect it was a request to set up an appropriation (R 87).
Upon approval by the Chief of Public Works or & deputy the PW 1 was
‘returned to Genio Civile and the project would be sent out for bids
to persons on a list compiled by "the director of the technical office
of the Commune, Provence, Popular Institute." (R 84,86,89). The Chief
Engineer of Genio Civile was authorized to add names to the list (R 86).
On some occasions accused would add names to the list (R 69). Upon
-receipt of the bids they would be opened by an officer from Public Works
in the presence of a representative of the "Genio Civile.". Sometimes thae
opening of the bids was done in private and sometimes in public. A tabu-
lation of the bids was then made up and signed by the public works officer
and by the representative of the Genio Civile (R 87). The bids were then
. returned to an Italian agency and the contract for the work would be -

awarded to the lowest bidder (R 84,87). The parties to the contract would
be an Italian agency and the contractor (R 85). ‘At that time a form PW

2 would be initiated by the Italian agency and sent to Public Works for
approval. The form would state the date that work would start and that
_the contractor was entitled to draw money for his work (R 85). At Public
.Works the PW 2 would be checked against the tabulation of bidders to
insure that the contract had been awarded to the lowest bidder (R 88).
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The approval of the P¥ 2 gave'authority to sperd the appropriation set
up by approval of the PW 1, and the appropriation would be drawn "on" the .
. Bank of Italy (R 87). ,

Accused made two pre-trial statements, one of which was read to the
court by the stenographer who took it down, and the other a written state-
ment signed by accused which was admitted in evidence as Prosecution
Exhibit 18. Both statements are of substantially identical content and
for that reason reference in theé following statement of facts will be
made only to Prosecution Exhibit 18. The latter statement in reality
‘consists of eleven separate statements each pertaining to an offense with
which accused was charged. Thus in the following statement of facts per-
taining to the specific offenses with which accused is charged, the :
pertinent statement of accused with other evidence tending to corroborate
the statement will be set forth in the order in which the offenses appear
upon arraignment.

b. Charge l, Specification (Conspiracy)

"I was approached varzous times by my two employees, Bela
Weinckheim and Enrico Soenbickler prior to 15 Jamuary 1947 with
the proposal to make some money from certain Public' Works contracts
which were negotiated through my office. Many times I rejected
their proposals but €inally after seeing that every other officer-
in P.W. Divisions .and a mumber of civilian employees wers all
making large amodnt of money I finally acquiesed. This occurred
about 15 January 1947.

Our arrangement was that' I would receive 50% of the proceeds
and Weinckheim and Sonnbickler would equally divide the remainder.
I can recall no instance when this division was not followed.
Weinckheim and Somnbickler made all arrangements with contractors
and received all payments from contractors with one exception
this being one time that I received money from Fabio Sforza.
Weinckheim made all arrangements with contractors except for
twice that Sonnbickler carried this out.

One job that Sonnbickler arranged was the contract for
electrical installations for the V.G. Police Barracks at Duino.

The electrical installation contract netted us 20% of Lire 1,500,000.

Sonnbickler personally paid me my share of 504, I do not recall
“'the contractor's name. The other job which Sonnbickler arranged

and received payment was bunker demolition at Duino for Lire

2,200,000 approximately. ie received 104 of this tqtal. My

share was personally paid me by Sonnbickler. The. contractor's

name was ICEC, I know that at times after Bela Weinckheim received

money from contractors he placed . sums in an envelope and left this
.in Sombickler'ts desk. '

lieutenant James H. Williams testified that during 19146 he had a
conversation with accused in the Excelsior Hotel in Rome, Italy. At
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the time accused mentioned that perhaps he would like to transfer from
Allied Military Government because he said that everyone, including the
Senior Civil Affairs Officer, seemed to be getting rich and he was afraid
he might become involved innocently or otherWise (R 82,83).

Enrico Somnbichler testified that he worked in the Miscellanseous
Section, Public Viorks, Allied Military Government from September 1946
to 5 August 1947 and in that section served with accused who was head
of the section until May 1947. The Miscellaneous Section was concerned .
with electrical work, demolition work, and rubble removal. It was’
Sonnbichlerts duty to take care of the technical part of the projects
which accused received from "Genio Civile." Another employee in the
Miscellaneous Section was Bela Weinckheim who was employed as an inter-
preter. Sonnbichler had the impression that accused was on very friendly
terms with Weinckheim's sister, and on several occasions saw accused and
the feinckheims leave the office together and drive away in the same
automobile (R 81). On occasions Sonnbichler was asked to leave the
office when Weinckheim and accused would have a conversation. In
Jamiary or February 1947 Somnbichler was sent out of the office while
accused and Weinckheim had a conference (R 60). In February Sonnbichler
and Weinckheim had a conversation in which the latter rslated a conversa-
tion he had with accused. The substance of that conversation was as
followss:

M 3 3 WWenckheim asked Captain Cockerham what his reaction was
about the rumours going on in the building about money which

was to be received from contractors. Captain Cockerham allegedly
answered, 'Yes, he would -like to make money as well but through
another way.'# % %, (R 62)

#@hen asked by Weinckheim his reaction to what he had been told Somnbichler
expressed his surprise that Weinckheim would broach such a subject to
accused. Weinckheim terminated the conversation by saying "You should
not know about it." Sonnbichler stated that the matter was never brought
up again (R 62). .

Sometime after this conversation Somnbichler received 100,000 lire
from accused (R 62). On 28 Jamuary 1947 Sonnbichler's father-in-law
died and at that time Sonnbichler requested financial assistance from
accused (R 57). Then he received the money he told accused he did not know if
he would be able to pay it back. Accused told him not to worry about it
(R 60). Sonnbichler never repaid the money (R 61). On a prior occasion
Sonnbichler had borrowed 50,000 lire from Weinckheim which he had repaid.

Sonnbichler also testified that on a number of occasions the con-
. tractors, Crismani, Rustia and Sforza visited accused in his office.
Sonnbichler had no knowledgg of the business transacted between accused
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and these visitors as he was asked to leave the room when they came in
(R 61). He thought that accused may have made the 100,000 lire loan to
him "as a counter-part® for the insult which was made to0 him when hewas
asked to leave the room (R 77). Sonnbichler was also requested to leave
the office when accused had military visitors (r 68).

In connection with projects received from Genio Civile, Sonnbichler
had been instructed by accused to check carefully the estimates for the
projects, and on a mumber of occasions Sonnbichler recommended a rednction
in the estimates. Invariably accused followed the recormendation.
Sonnbichler did not know of any occasion when the estimates for a project
were increased by accused and he had never been instructed by accused to
increase estimates (R 73,74). ‘ .

With reference to an agreement between himself, Weinckheim, and
accused to solicit and accept gifts from contractors, Sonnbichler on
cross-examination testified:

Q. Did you agree, about the month of Jarma.ry, with Bela
Wenckheim and Captain Cockerham, or either of them, to
_ solicit and accept gifts from contractors? :

A. Besides the conversation I have already’ mentioned as having :
taken place between myself and Wenckheim, I have never spoken
with either Captain Cockerham or with Mr. Wenckheim about
this thing. :

Q. Was there any a.greement that you know of between Ca.ptain
Cockerham and Mr. Wenckheim to solicit and accept gifts
from contractors?

A. I know only of that conversation which took place between
myself and Mr. Wenckheim.

Q. You never agreed to accept any money from the contractors s
. did you? h
A. Agree to whom?

Q. Agree with Ca.pta.in Cockerham or Mr. Wenckheim to accept money .
from the contractors?
A. No. )

Q. Did you receive any money in regard to a contract on or about
lst February in connection with 400,000 lire that Captain

: Cockerham is alleged to have received from Crismani?

‘A. Have I personally, no.

Q. Have you received either from Captain Cockerham, Bela
Wenckheim or Mario Rustia any money in comection with a

contract about 12 January in comection with the demolition g
at Scalo Iegnami?
A. No.



A.

Q-
A.

Have you received any money from Mario Rustia, Captain
Cockerham or Bela Wenckheim in connection with the demoli-
* tion at Duino on anti-tank traps, 2 January 19h7? :

No.
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Did you receive any money from Mario Rustia, Captain Cockerham

or Bela Venckheim on or about 2 May in comnection with the -

demolition of anti-ta.nk traps at Prosecco? -
No.

Did you on or about 20 Februa.ry 1947 receive any money from
Mario Rustia, Captain Cockerham or Bela Tenckheim in connec~

tion with the demolition at Punta Sotti.le?
No.

electrical -work at Duino?
NO.

“ Did you on or about 3 May 1947 receive any money from Navarra,
Captain Cockerham or Mr. Wenckheim in comnection with the

Did you on or about 15 March 1947 receive from Mr. Roli of the

No. .

 firm Sacci, or from Captain Cockerham, or from Mr. TWenckheim,
any'money from the ‘demolition contract near Cave Faccanoni?

Did you on or about 15 March 1947 receive any money from Fabio
Sforza of the firm T.A.E.C., Captain Cockerham, or Mr. Wenckheim

for the demolition of bunkers at Monfalcone?
No.

Did you on or about 2 May 1947 receive from the firm Inco,

with which Mr. Zumin is connected, or from Captain Cockerham,
or from Mr. Wenckheim, any money from the demolition of bunkers

at Duino?

- No.

awards of Public Works?
No.

~ Have you received any money from any contractors, or did you
solicit any money from any contractors in connection with

Was there any agreement between you and Captain Cockerham as .

to sharing any gifts wh:l.ch might have been received from

contractors?.

" No.
Did you share with Captain Cockerha.m any gn..fts from any
(R 7hs75)-

contractors?
I never received any so I could not share.
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As evidence of an overt act under the conspiracy the prosecution
over objection by the defense offered in evidence a Form PW 1 showing
" that on 2l January 1947 accused approved a project in the amount of
450,000 lire for "additional clearing away work in the establishment
of Zaule the S.i. 'Aquila! Trieste." (R 123, Pros Ex 5). Concerning
this particular BT 1 Sonnbichler testified:

"A.

3 3 *. I have a. good _recoIJ,ection as to this project. It
was sometime in Jamuary when Captain Cockerham had a conversa-
tion with a gentleman about Bela., Suddenly, Captain Cockerham
became very excited and shouted something about Genio Civile,

- alleging that they did not work properly. Later on, Captain

~ from Major Richardson..

Q..

A.

QC
A.

Q.
A.
Q.

. A

Q.
A.

Cockerham, Bala, and a gentleman who I learned later on to be’
Mazzetti, went to see Major Richardson. Later on when Bela
came back from ¥Major Richardson, I inquired from him the reason
why Captain Cockerham was so angry. He said because the Genio
Civile had forgotten to pay a gentleman for work that had

.already been performed and Major Richardson had issued

instructions to the effect that this gentleman has to be
paid. This is what I know about it. Therefore I assume that
Captain Cockerham acted merely upon instructions received

Is this payment in reference to this Pl or in reference to
the original contract?

-Tt was'in connection with the main job. -

Not with this supplementary‘? _

The gentleman had already performed th:l.s jobe He has not
been paid for the work he has done because Genio Civile
had forgotten to pay him. Therefore, this P'Tl beca.me as
a supplementary.

When did this conversation take place?
Some time in January I believe. -

When this PWl was 31med?
Yes. ’

In other words, Mazzetti had already performed the work
before the PWl was orlglnated?
A long time before.

And this Pm was merely to regularlze the records of the -
administration?.

Only to settle a misﬁa.ke committed by Genio C:Lvn.le.

And this work was hS0,000 lire?
As it appears here. I have never seen that job, but I saw

. 1t on this record.
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Q. In connection with that job, did Mazzetti give you 45,000
. lire?
A. I have never received a pemny from Mazzetti.

Q. Do you know whether Mazzetti gave Wenckheim 45,000 1lire?

A. No.

Q. Do you know whether he gave Captain Cockerham L5 or SO 000 ,
lire?

A. No.

. Q. Do you know whether he gave somebody in Finance 45 or 50,
lire?
A. 'I don't know,." (R 12}4,125)0

Vicenzo Mazzetti, "a constructor," testified that in December of
1946 or Jamary of 1947 he received 450,000 lire for work which had
already been completed. Prior to the arrival of accused in Trieste,
Mazzetti was awarded a contract for the removal of rubble in the
establishment of D'Esola Aquila, Trieste. The work was performed’in
the period May to August 1946 and in the course thereof Mazzetti per-
formed extra work, the removal of 1500 cubic meters of rubble for which
he received payment of 450,000 lire in January of 1947. Of the 450,000
lire Mazzetti gave a gift of 45,000 lire to a Public jiorks employee.

. Mazzetti testified that he did not know "The physical person to whom

he paid the money, and that the money was paid in a cafe or bar. Mazzetti»
had been in a big hurry to obtain the money due him and he was advised

by "Genio Civile" to see the person to whom he made the payment. Although
he had been to accused's office on other matters he never saw the person
to whom he made the payment in that office (R 92,93,9&)

He did testify that he had consulted with accused a.bout receiving
compensation for the extra work he had performed. Accused took him to
Major Richardsonts whom the matter was explained and Major Richardson
told him that he would be paid (R 94,95). Mazzetti admitted that prior
to trial he had made a statement concerning the gift. With reference to

 the statement he testified:

Q. When you made that statement on lst September 1947, were
you telling what you then believed to be the truth?
A. As it appears on the record indicated by me, I have been
solicited by the police. .
Q. What do you mean when you said 'I do not deem it necessary .
to reveal the name of the person to whom I gave 45 or 50,000
lire. I can only say he was & member of Captain Cockerha.m's ”
. office?
A. T did not specify the name becausé the police wanted me to t
state it and as I was not sure about it, I released this i
statement. :


http:tes::1.fy

(230/

Q. You were sure he was a member of Captain Cockerham's
office, but you were not sure what the name was?
A. At the time I made a statement I thought it was so, but
: during the trial against me when I saw all the people
involved in it, I came to the conclusion that it was not, so."

(R 96,97).
c. Specification 3, Cherge II (Acceptance of a sum of money).

In his pre-trial statement accused admitted the receipt of 50,000
lire from Bela Teinckheim and stated that this amount represented 50
per cent of the amount received by Weinckheim from Mario Rustla in con-
nection with the demolition of an.anti-tank wall at Duino Castle (R 121,

Pros Ex 18).

There were mtroduced in evidence as Prosecution Exhib:l.t 10,
letter from the Chief Engineer, Genio Civile, sent to various contractors
inviting them to bid, a tabulation of the bidding for demolitison of a
barrier wall and defense work in "Porticciolo di Duino" showing Mario
Rustia as low bidder, and a PW 2 form bearing accused's signature approving
the award of a contract in the amount of 991,700 lire to Mario Rustia -
for the work at "Porticciolo di Duino." (R 6&)

d. Specification L, Charge II (Acceptance of a sum of money)
L-;Concerning this offense accused in his pre-trial statement stated:

"Reference specification n L the sum of 200,000 lire was paid to

me by Bela Weinckheim on or about 2 May 1947 which was 50% of

the total amount received by Bela Weinckheim from Mario Rustia.

I believe that the remaining 50% or 200,000 lire was divided

between Bela Weinckheim and Enrico Soonbickler. This transaction
" was payment for demolition of anti-tank traps at Prosecco.®

~ There were admitted in evidence as Prosecution Exhibit 8, a list of
the contractors invited to bid on the demolition work at Prosecco, the
bid for the work submitted by Mario Rustia in the amount of 4,140,750 lire,
a tabulation of the bids submitted showing Rustia as the low bidder, and
a PY¥ 2 bearing accused's signature approving the award of the contract
for the work at Prosecco to Rustia (R 63)

e. Specification 8, Charge II (Acceptance of a sum of money)

Ti.th reference to the offense here charged accused in his pre-trial
statement stated: .

"Reference. specification n 8, I received from Bela Weinckheim
the sum of Lire 500,000 which he had received for me from Mr.
Fablo Sforza and I personally received from Mr. Fabio Sforza
the sum of Lire 1,200,000 orQhalf of which I kept and the re—
ma.j_nd,er I paid to Bela. Heinckheim with instruction to pay

10
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BEnrico Soonbickler one half of that amount. iihen I received
Lire 500,0000- from Bela Weinckheim, both Bela Veinckheim and

.- Enrico Soonbickler had received their share of Lire 250,000

- each. These sums represented 10% of a contract of roughly:
22,000,000 lire demolition of Bunkers at Monfalcone. These
sums were paid in lire in my office on or about 15 March 1947."

- There were admitted in evidence as Prosecution Exhibit 13 a letter
from the Chief Engineer, Genio Civile, inviting various contractors to
bid on a demolition project at Monfalcone, a bid for the project sub~
- mitted by "T.A.E.C." in the amount of 7,292,800 lire, a tabulation of -
.the bids received showing that "T.A.E.C." was the lowest bidder, and a
PX¥ 2 bearing accused's signature approving the award of the contract for
the project to "T.A.E.C. (Triestina Attalti e Costruzioni)."

f. Specification 9, Chrgé IT (Acceptance of a sum of money).

. With reference to the offense charged here accused prior to trial
" stated:
"Reference specification 9, I did accept the sum of Lire 115,500
from Enrico-Soanbickler.on or about 2 May 1947 as my share of
the 230,000 lire payment personally made by Mr. Zumin Mario of
INCO to Enrico Soonbickler. This was as a consequence of the
: 2,200 000 lire contract for the deoolition of Bunkers at Duino.®

An invitation to bid on a demolition job at Duino, a tabulation of
the bids submitted showing "IN.CO." as the low bidder with a bid of
2,542,000 lire, and a PW 2 bearing accused's signature approving the
award of the contract to "IN.CO.", were admitted in evidence as Prosecu-
tion Exhibit 11 (R 64).

. Mario Zumin was called by the prosecution as a "hostile witness."
Zumin testified that he was a contractor, and that the name of his
construction firm was "Industrial Construction® generally called "I.N.C. O."
(R 102). The total amounts of his contracts with Genio Civile which had
been approved by Public Works was approximately 6,000,000 lire (R 103).

On two or three or four occasions in connection with these contracts he .
- went to accused's office to receive instructions from Sonnbichler. . He
admitted that he had lost money on some of his contracts but denied
being told that in conmnection with future contracts arrangements would
be made that he would be awarded contracts. He did, however, receive
- additional contracts but denied paying Sonnbichler 230,000 lire'in
comection with the awards (R 104). .

With reference to an exhra-;]udicial statement ma.de by him concern—
ing. his dealz.ngs with Publlc Works, Zumin testified:
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1Q. DG you remember making a statement on the 5th day of
- August 1947 to Mr. Di Lillo, Giova:mi?
A. I have released a statement.

Q. At the time that you gave that statement, you gave what.
you considered to be the truth, did you not?
A. No.

Q. Why?
A. I knew that it was an untruth.-

Q. You were later tried in the Civilian Courts for giving money,
were you not?

Ac Yes. - .

‘ * * ' 3+
Q. And you were convicted were you not?
A, Yese

Q. Now before you were tr:.ed in the Civilian Courts, you gave
a-statement on the Sth August 19&7?

A. I released a statement. N

Q. Is that the statement you ga.ve?

A. This is the record which has been made out on that occasion.

Q. Now directing your attention to the last paragraph, I want
you to explain this to the court?

sA11. these works were awarded to us through biddings and more
exactly the works under para 1) through notices posted up on the.-
public roll at disposal of all building contractors; the works
under paras 2), 3) and lj) through letters inviting to submit bids.
Considering that the demolition works at the bunker of Faro della
Vittoria, carried out in Winter time and through variocus difficulties,
had brought to the firm a damage instead of a profit also owing to
the low price of adjudication and the successive salary raises, the
firm asked the office of Captain Cockerham to be taken into special
consideration on occasicn of other biddings which would have allowed
it to cover the suffered loss also owing to the fact that the leases
of little works, in which shared many firms, did not permit to
_.obtain prices even remunerative. In consequence of this request,
the firm was informed that the demolition work of bunkers located
in Duino Zone would be carried out and that for its lease the firm
was invited to submit - for information - the names of contractors -
* which would not submit bids with excessive reduction. For this
facilitation, Engineer Somnbichler of P.W.0. asked a reward of 10%
.on the price of the work to be carried out, if the firm had obtained -
*it. The engineer wanted that this payment should be carried out
at work assigrment. However, owing to monetary financial difficulties,
the award was paid as follows. 50,000 lire immediately a.nd the
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remaining 180,000°1lire in a second time when the work was in
part carried out. I myself gave the money to Engineer Sonnbichler.

(Sgd) ZUMIN Mario!

Q.- What do you mean by that?
A. That do you mean, what was intended? -

Q. TWhen you made that statement, what did you mean? Did
you mean what you said or did you mean something else?

A. It is necessary that I give an explanation as to my statement.n
(R 1%,105-108 ' ‘

Zumin explained that the "NCO" conducting his interrogation inrormed
him that accused and Sonnbichler had both stated that he had paid money
to get certain work. At the time Zumin denied to the "NCO"™ that this was
s0s Finally Zumin made the statement in reliance upon a promise that hse
would be released from jail and also because he believed that he was
merely confirming specif:.c statements made by both Somnbichler and
accused (R 106,107). . Do

On cross-examination he denied paying anything to accused, Sombichler
or Weinckheim in connection with contracts (R 107).

g. Specification 10, Charge II (Unlawful holding of British
currency). : C

Finally, with reference to this offénse accused stated:

it % % I did have purchased by a third per'son about 1300 pound
sterlings which I gave to Capt. J.R. Squire in return for which .
he gave me a check for 4OOO American dollars on the Community - -
National Bank, Knoxville Iowa."

John R. Squire testified that he had known accused from the time
that the latter had joined Public Works and knew him during the month
of June 1947. During June 1947 Squire gave accused a check in Trieste -
in the amount of %l,000.00 drawn upon the Community National Bank & -
Trust Company of Knoxville, Iowa. At the time Squire did not receive’
anything from accused but later in June, in Trieste, Squire received a
bag from accused in which were some British pound notes. Squire
imagined that the approximate number of pounds sterling in currency
which he received from accused was approximately 1,000 (R 16,17,18,19).

On cross-examination Squire testified as follows concerm.ng his.
receipt of the currency:

"Q. Major Squire in relation to this transaction that you have
testified to, did you ever see in the possession of Captain
Cockerham any pounds sterling, British paper currency?

A. No.

13-
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On

Q.
A.

Did you ever see him with any money any time before this
transaction?
No.

Is it not true that on the day of this transaction a third
person came in to the offlce and deposited this money on
your desk?

That I cannot remember. It came in a bag.

Do you recall whether Captain Cockerham handed it to you

or was it a third person?

That I cannot remember too well but I know I was glven a bag."
(R 20-21)

redirect examination he testified:

You say this bag was brought to your office, by whom?
I think by Captain Cockerham.” (R 21)

and upon examination by~ the court he»testified:

"Q.

A.

Q‘
A.

50

Will you please describe the procedure you went through in
receiving this bag? How did it appear? Vho brought it?
Was it on your desk when you walked 1n° How did you obtain
possession of the bag? )
Lwas brouzht to me.

In person? A
As far as I can remember - -

By some other party? o
I think by Captain Cockerham.

But you cannot state definitely who the person was that
brought you the bag, is that correct?

It is going back a while, but I took it that the pound
notes that were inside were for that purpose.

You mentioned a deal with Captain Cockerham for about
4L5000.00. Did you assume when you received this bag
that that was the consummation of the deal that you had
referred to?

I did, yes." (R 22)

Evidence for the defénse.

" Accused testified as to the conditions under which he made the two
pre~trial statements which were admitted in evidence and elected to
remain silent as to the merits. His testimony with reference to his
pre-trial statements will be hereinafter considered.

il
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Other evidence introduced by the defense was pertinent to the
Specification of Charge I, and the first nine Specifications of Charge
II, but in our view of the case it is not necessary to set forth this
evidencs., StlgFlated testimony showed that the memoranda pertaining to
Specification Charge II, were not published to accused's command.

6. Charge I, Specification; Chargze II, Specifications 3, 4, 8 and
9 - Conspiracy to solicit and accept gifts, and acceptance of sums of
money.

The Specification of Charge I alleges a conspiracy between accused
and others to solicit and accept gifts from persons and firms with whom
accused was to carry on negotiations as agent of the allied MNilitary
Government (CM 320681, tatche, 70 BR 125,133; CM 325762, Edwards). The
offense alleged constitutes conduct of a nature prejudicial to good
order and military discipline and tending to.bring discredit upon the
military service in violation of Article of Tar 96 (CM 296630, Siedentop,
58 BR 191,197). ~'here as in the instant case the accused was an officer,
and if the object of the conspiracy was dishonorable, the offense is in
violation of irticle of “Jar 95 (CHM 320455, Gaillard, 69 BR 3U5,377; CM
3282148, Richardson).

Specifications 3, L, 8 and 9 allege that at the time and place
alleged accusedaccepted money from certain named individuals and firms
with whom accused, as agent of the Allied Military Government, Venezia
Giulia, had negotiated for said Allied Military Government. '

It is not necessary under the Specifications enumerated to determine
that accused was or was not carrying on negotiations directly or indirectly
with the persons alleged in order to support the convictions. A conspiracy
. to solicit gifts, and the acceptance of the same, under conditions clearly
" conducive to corruption and disloyalty to the military service, are viola-

. tive of Articles of Har 95 and 96 (Richardson, supra).

The pre-trial statements of accused if properly considered by the
court, sustain every element of the offenses of which accused was found
guilty. The accused's statements clearly show that a conspiracy was
entered into between accused and two civilian subordinates in his office,
Weinckheim and Sonnbichler, to solicit from persons having contracts
approved by accused in his capacity as an officer of the Public Tlorks
Division, a gratuity equal to ten per cent of the contract price. Accused
was to receive fifty per cent of the amounts so received and Sonnbichler
- and Weinckheim were to divide the remainder. Accused also admitted - 1.
The receipt of 50,000 lire from Weinckheim representing fifty per cent
of what Weinckheim received from the contractor Rustia in connection with
a project at:"Duino Castle" (Charge IT, Specification 3); 2. The receipt
of 200,000 lire from Feinckheim representing fifty per cent of what
Wéinckhelm had received from the contractor Rustia on a project at
Prosecco (Chg IT, Specification 4); 3. The receipt of 500,000 lire from
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Weinckheim which the latter had received for accused from one Sforza

and the receipt by accused from Sforza of 1,200,000,lire of which accused
" kept half and paid the remainder to Weinckheim. The money was received
in connection with a project at Monfalcone {Charge II, Specification 8);
4. The receipt of 115,000 lire from Sonnbichler which was fifty per cent
of what Sonnbichler had received from Mario Zumin in connection with a
project at Duino (Charge II, Specification 9).

The question presented is whether'the accused's pre-trial statements,
which amounted to confessions to the offenses with which he was charged,
were properly considered by the court. The pertinent rule is stated as
follows:

“"An accused can not be convicted legally upon his unsupported
confession. A court may not consider the confession of an accused
as evidence against him unless there be in the record other evidence,
either direct or circumstantial, that the offense charged has
probably been committed; in other words, there must be evidence
of the corpus delicti other than the confession itself.x ¥ %.%
(Par 1lLa, MCM, 1928).

3
The other competent evidence in this case fails completely to establish
the probability that any of the offenses under discusslion were committed.

In commection with the offense of conspiracy the prosecution showed
that at an unspecified time in 1946 accused stated that he would like to
transfer from Allied Military Government because everyone seemed to be
"getting rich" and he was afrald he might become involved innocently or
otherwise. .

The prosecution introduced as a witness, Sonnbichler, one of accused's
alleged co~-conspirators. Sonnbichler's testimony was completely innocuous
to accused. OSonnbichler denied that he was a party to any conspiracy to -
solicit gifts from contractors, and likewise denied that he regeived any

-gifts from contractors. He admitted receiving a loan of 100,000 lire from
accused which he had not repaid and which he had not been requested to
repay. On numerous occasions when contractors came to accused's office
Sonnbichler was asked to leave the room and Sonnbichler "asked" himself

if that was the reason for the loan.

. Sonnbichler also testified that Weinckheim, the other alleged'co—
- conspirator, related: to him a conversation had with accused. The substance
of that conversation was that accused upon being asked by Weinckheim his

reaction to the rumors of money being received from contractors, responded"
that he would like to make money, too, but in another way.

~* Other testimony of Sonnblchler tended to show that accused waé'on
friendly terms with Weinckheim and TWeinckheim's sister.
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The testimony of Mazzettli showed that prior to the arrival of accused
in Trieste, Mazzetti had been awarded a contract for the removal of rubble
at D'Esola Aguila,.Trieste. In connection with the contract Mazzetti
performed extra work for which he had not received compensation. He
brought his problem to accused who in turn introduced him to liajor
Richardson, Chief of Public Works, who assured him that he would ke paid.
In conmnection therewith accused approved a PV 1 form involving "additional
clearing away work in the establishment of Zaule of the S.A. 'iAquila!t
Trieste." Lazzetti received 450,000 lire in addition to what he had
received on the original contract. Mazzetti had been anxious to expedite
the additional payment and on the advice of an official of the "Genio
Civile" had paid ;5,000 lire to an employee of Public Works whom he did
not know. He admitted that in a pre-trial statement he stated that the
payment. had been made to an employee in accused's office but claimed that
during his own trial he came to the conclusion that it was not so.

To establish a basis for consideration of accused's confession there
must be some evidence which shows that the offense charged was probably
cormitted dnd which in some measure corrohorates the confession. In a
conspiracy case the evidence outside the accused's confession must
indicate the probability of the existence of a confederation or agreement
between two or more persons for the purpose alleged (Tingle v. U.S., 38
F.2d'573). Outside of accused's pre-trial statements there is not an
. lota of evidence establishing such a confederation or agreement, nor are
- there any circumstances shown from which such a confederation or agreement

may be inferred. It is true, of course, that the pre-trial statement of
Mazzetti that he had paid 45,000 lire to an employee in accused's office
to expedite payment of the 450,000 lire together with the circumstance
that accused interceded in Mazzetti's behalf, would tend to establish at
Jeast a suspicion of irregular conduct by accused. MLazzetti, however,
renounced his pre-trial statement on the stand, and the statement may not
be considered as substantive evidence of the facts recited therein. (CM
297312, Westfield, 18 BR (ET0) 269,281; CM 328121, dilsons CM 3217866, Hill;
CM 323083, bavis, 72 BR 23,32-34); nor may a pre-trial statement not
adopted by the declarant in his testimony before the court be considered
as establishing the corpus delicti (CM 325056, Balucanag). It may be
seen, therefore, that there was no evidence outslae the confession which
tended to establish the probability that two or more persons had entered
into a confederation or agreement for the purpose alleged.

Specifications 3, 4, 8 and 9, Charge II, allege that accused wrong-
fully received sums of money from contractors with whom he negotiated
as agent for Allied Military Government. Accused's pre-trial statements,
if admissible for consideration by the court, would fully establish accused's
guilt of the offenses alleged. The other evidence of record, however,
fails to establish the probability that the offenses alleged were committed.

Under Specification 3, Charge II, which alleges the acceptance of a
g}ft from one Rustia, the evidence other than accused's pre-trial statement
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consisted of a list of contractors invited to bid on a project at Duino
Castle, +the bid submitted by Rustia, the alleged donor, a tabulation
of bids showing that Rustia was low bidder, and a BT 2 form signed by
accused approving the award of a contrast for the project to Rustia.
There was no showing of irregularity in connection with accused's
approval of the contract, nor was there any showing that Rustia was not
entitled to the contract. There was no evidence adduced from which it
could be inferred that money was offered or accepted.

As to Specificatioen L, Charge II, which likewise alleged the
acceptance of money from Rustia, the evidence other than accused's state-
ment showed merely that Rustia was the low bidder on a projJect at Prosecco
and accused approved the award of a contract to him for the project.

There was no evidence direct or circumstantial outside accused's con-
fession which tended to show the offer or acceptance of money.

In support of Specification 8, Charge II, alleging the acceptance
of money from Triestina Attalti e Costruzioni, the evidence adduced out-
side of the confession showed that the alleged donor was low bidder on a
demolition project at Monfalcone and that the contract awarded to the
low bidder was approved by accused. There was no evidence that any
gratuity had been offered or accepted in connection with the contract
or otherwise. . .

Similar evidence was introduced in connection with Specification 9,
Charge I1, and showed that accused approved the award of a contract to
"In.Co." the low bidder on a demolition project at "Duino." The owner
of that firm was called as a witness by the prosecution. He admitted
that his contracts with "Genio Civile" which were approved by Public
Works amounted to 6,000,000 lire. He had suffered some losses on some
of these contracts but denied he had been informed that arrangements would
be made that he would be awarded contracts in order to make up the losses.
He had received additional contracts but denied that he paid Sonnbichler
230,000 lire in connection with those awards, and repudiated a pre-trial
statement in which he stated that he had paid 230,000 lire to Somnbichler
for the award of a contract for demolition work at "Duino.® The repudiated
pre-trial statement could not be considered as substantive evidence of '
the facts recited therein nor could it serve to establish the corpus
delicti of the offense alleged (See Westfield, Wilson, Hill, Davis and

Balucanag cases, sugra). There was no competent evidence which established
the offer or acceptance of money as alleged. ‘ .

To recapitulate, as to the Specification of Charge I, and Specifica-
tions 3, L, 8 and 9 of Charge II, there was no evidence outside of accused's
pre-trial statements which established the probability that the offenses
charged were committed. Accused's pre-trial statements were not, there-
fore, subject to consideration by the court, and it follows that the

findings of guilty of the Specifications under discussion are not supported
by the record of trial. . ‘ '
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7. Accused was found guilty of wrongfully holding British paper
currency in violation of Allied Force Headquarters Administrative
Memorandum No. 3, dated 11 Jamuary 1945, as amended by Allied Force
Headquarters Memorandum No. 22, dated 9 April 1945, of which memoranda the
court took judiecial notice. In pertinent part the memoranda provide:

"1, Except as otherwise duly authorized, personnel in this threatre are
prohibited from: 'a. Importing, holding, transferring, exporting, or in
any way dealing in United States or British paper currency." The memo-~
+randa were signed"y Command of Field Marshal Alexander" by the Adjutant
General. These memoranda had the effect of legal, operative standing
orders applicable to accused (CM 291176, Besdine, 18 BR (RTO) 181,185,186).

The testimony of John R. Squire shows that at sometime in June 1946
he gave accused a check in the amount of §$4,000.00 drawn upon the Com-
munity National Bank and Trust Company of Knoxville, Iowa. Subsequently
"in the same month at Trieste, Italy, he received a bag in which were
approximately 1,000 British pound notes. To the best of his memory the
bag was given to him by accused. Here there was sufficient evidence of
corpus delicti to render proper the consideration by the court of accused's

" pre-trial statements concerning this offense, and the uncontradicted
evidence thus shows that at the time and place alleged accused wrongfully
held British currency as alleged.

. 8. In oral argument before the Board of Review, and in his brief
submitted for consideration by the Board, civilian counsel has made
numerous assignments of error. - It is not necessary in our view of the
case to consider those assignments of error pertaining to Charge I and

" its Specification and Specifications 3, h, 8 and 9 of Charge II. The
.other assighments of error are hereafter discussed.-

a. Prior to the trial of accused a Major Richardson, one time
Chjef of Public ilorks, Allied Military Govermment, Trieste, had been con-
victed by General Court-Martial upon Charges and Specifications substantially
identical with those upon which accused was arraigned. Major Richardson
had been found guilty of conspiracy to solicit gratuities from contractors
with whom he negotiated in his official capacity, of accepting sums of
money from contractors with whom he had negotiated in his official capacity,
and of wrongful possession of United States currency in violation of the
same memoranda considered in this case. Accused was not involved as an
accomplice or otherwise in the offenses for which Major Richardson was
triede In the Richardson case, accused appeared as a witngss not on the
merits of that case but upon a challenge for cause directed to one of the
members of that court. The challenge was sustained. Two of the members
of the court-which tried accused, Colonel Watson, law member and president,
and Lieutenant Colonel Oyster, sat as members of the court which tried
* Major Richardson. In the instant case they were challenged for cause in
that they had sat as members of a court which had tried a closely related
case. Upon voir dire both challenged officers testified that they had
formed an opinion to the effect that Allied Military Government officers
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"negotiated! The challenges were not sustained and Lieutenant Colonel
Oyster was challenged veremptorily and withdrew. It is contended that
the failure of the court to sustain the challenges for cause was error.
Tie disagree.

In the first place the trial of Kajor Richardson was not a closely
related case to the instant case. Mere similarity of the Charges and
Specifications without implication of the accused in the instant case
"in the offenses upon which trial was had in the f ormer case does not
render the cases "closely related" within the meaning of Par 58e, MCH,
1928 (CH 138312, Hammett). ° ‘ :

Ve have hereinbefore concluded that under the Specification of Charge .
I, and Specifications 3, L, 8 and 9 of Charge II, it is immaterial whether
accused was negotiating with the persons alleged, and for that reason it
is unnecessary to consider the challenges on the basis that the challenged
members had formed an opinion on the issues of the case.

Finally as to the finding of guilty of Specification 10, Charze II,
the only finding of guilty which the Board has found to be supported by
the evidence, the Board is of the opinion that the uncontradicted evidence
of guilt is compelling, and, therefore, the failure to sustain the
challenges -could not affect injuriously the substantial rights of the
accused (C} 221991, Edgerton, 13 BR 255). -

Civilian counsel has noted that the record of trial fails to show
that voting on the challenges was by secret written ballot as required
by Article of Var 3l. Since we are of the opinion that adequate grounds
for the challenges did not exist we are also of the opinion that the
failure to show that the challenges were not sustained on a vote by
secret written ballot is immaterial.

b. It is contended that accused's pre-trial statements.ﬁere
improperly admitted in evidence on the ground that the statements were
involuntary.

_ On L August 1947 accused was interviewed in the C.I.C. billets in

Trieste by Leo J. Pagnotta, Chief C.I.C. Agent in Ttaly. At the time

Pagnotta informed accused that he was not obliged to answer any questions,

that Pagnotta could not promise him anything and that anything he said

could be used against him. Following this accused dictated a statement

%o 2ﬁa£§)Sergeant Michael W. Clark while Pagnotta sat about 15 feet away
R , 2 . .

Lecused testified that he was placed in arrest in the United States
on 19 July 1947 and was returned to Italy in that status. He was first
questioned by Pagnotta on 2 August 1947 and was not given any explanation
of his rights. He was questioned for about an hour on this occasion and
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was subsequently kept under guard until his next interview by Pagnotta.
At -the second interview accused was concerned about keeping a certain
woman out of the investigation and made his statement in reliance upon
Pagnotta's promise that he would keep the woman out of the investigation.
He also claimed that Pagnotta was not present when the statement was
dictated to Sergeant Clark (R 32-3L). He admitted, on cross-examination,
that he had made previously a statement in the United States and that
prior to making the statement he had been advised of his rights under
the 2Lith Article of War. Ye further stated that his statement to the
investigating. officer, Captain. Leno, which was admitted in evidence as
Prosecution ®xhibit 18, was made in reliance upon the original induce-
ment by Pagnotta. He also claimed that Captain Leno did not advise him
of his rights under Article of Tar 2h Captain Leno testified to the
contrary. : : ‘

There was presented to the court a clear-cut issue as to whether
accused's statement to Pagnotta and Clark was induced by a promise made
by Pagnotta, and as was its prerogative the court chose to believe that
no improper means were used by Pagnotta to induce his statement. There
being no improper inducement as to the statement made to Pagnotta, the
second statement was likewise free from such influence.

It is also shown in the record of trial (R 155) that accused was
. in confinement from 21 July 1947 to 18 August 1947 and from that date
. until the trial, he was urder arrest in quarters. His statement to
Pagnotta was made on L August 1947 and his statement to Captain Leno
was made on 28 August 1947. It is contended that because of the restraints
placed on accused at the times he made his two pre-trial statements that
. .the statements were made under duress. The Board of Review has held
contrariwise that the circumstance that a statement was made by an accused
while in restraint, even if illegal, does not create an inference of
duress (cM 328248, Richardson). '

¢c. It is contended that there was not substantial ‘compliance
with the prpvisions of Article of Far 70 in cohnection with the pre-trial
investigation conducted by Captain Leno. It is alleged that Captain Leno,
the investigating officer, assisted C.I.C. Agent Pagnotta in the latter's
preliminary investigation, and that Pagnotta was the accuser in fact, that
Captain leno was not impartial, and that Captain Leno did not permit
accused tp examine available witnesses although accused had requested
permission to do so. Finally,it is contended that the failure to comply
substantially with the provisions of Article of iar 70 resulted in the
court lacking jurisdiction to try accused. iiith this latter contention
we are not in accord. Accused has other remedies, complaint made pursuant
to the provisions of Article of War 121, and if due to inadequacy of the
investigation he is unable to prepare properly for his defense a request
to the court for continuance “for the purpose of securing witnesses or
producing evidence" (Cli 323486, Ruckman, 72 BR 267,273-27L).
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In CIM 229477, Floyd, 17 BR 1L9,156, it was shown that the legisla-
tive intent was to make the provisions of drticle of War 70 merely
administrative and not a matter affecting the jurisdiction of general
courts-martial.

In the Ruckman case, supra, the Board in support of its opinion
that the provisions of Article of War 70 were merely administrative
stated:

M % 4 A contrary view would allow a defect in a purely administra-
tive and preliminary hearing to vitiate the judicial proceeding.
Lnalogies cannot be effectively drawn between the investigation
required ‘by Article of iTar 70 and the grand jury procedure required
by the Fifth Amendment to the Constitution of the United States.
The Fifth Amendment specifically excepts cases arising in the

land and naval forces.from the grand jury requirement. The state
and federal courts empanel grand juries and, within the purview

of the various statutory and code provisions, supervise the con-
duct of such bodies. In military jurisprudence, the court-
‘martial ordered to try a given case may not have been in existence
during the investigation and as has been stated has no relation
thereto. % # % a plea in bar of trial upon the ground of defective
investigation, if granted, would amount to an unauthorized invasion
of the prerogatives of the appointing or referring authority. The
function of the court is to 'well and truly try and determine,
according to the evidence, the matter now before' it, between the
United States of America and the person to be tried, and 'to
administer justice, without partiality, favor or affection, accord-
ing to the provisions of the rules and articles for the goverrment
of the armies of the United States % # ' (4% 19). Its function
does not include a determination of whether the appointing or
referring authority ordered trial without a fair and impartial
investigation."

In any event the appell§te Jurisdiction exercised by the Board of Review
under Article of War 503 is limited to the record of trial {Floyd, and
Ruckman, supra). :

d. Finally it is contended that there was no proof of promlga-
tion of the memoranda, a violation of which was alleged in Specification
10, Clarge II.

The memoranda in question, Administrative Memorandum No. 3, allied
Force Headquarters, 1l January 1945, and Administrative Memorandum No.
22, same Headquarters, 9 april 1945, were not in evidence but were the
subject of judicial notice by the court, and duly authenticated copies
of the memoranda have been considered by the Board. The memoranda were
originally classified as "restricted" and were published "By command of.
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Field Marshal Alexandery signed by the Adjutant General and marked
distribution "C", In discussing the promulgation of a similar memorandum
issued by Supreme Headquarters, Allied Expeditionary Force, and notice
thereof to accused, the Board of Review has stated:

M1 The prohibition & % % is a matter of importance directive in

nature and evidently of permanent duration. i# % 3t It became

effective as part of .the written military law # # #* on the date

of its Eromulgatlon, j.e., the date of its release and dlstrlbu-

tion by deposit in the mails (AR 310-50, WD, 8 Aug 1942, par 2).

In the absence of evidence to the contrary, it may be presumed

that the directive was released and distributed on or about the

date it bears in the regular course of performance of their duties
" by the officers concerned #* % %. Accused was thus chargeable with
, %81i$g og g sohlbltlon.'" (cM 307097, Melllnger, 60 BR 199; CM

esdine —_—

We conclude that in the instant case the pertlnent memoranda were properly
promulgated and that accused had notice thereof.

9. Accused is 32 years of age and married. He was graduated  from
high school in 1932 and in civilian life was employed as an automotive
worker and ship fitter. He had enlisted service from-22 May 1942 to 12
February 1943 when he was commissioned a Second Lieutenant. He was
subsequently promoted to First Lieutenant and Captain. He had foreign
service in the Mediterranean Theatre from April 1946. The adaectlval
equlvalent of hlS overall efficiency rating is "Excellent.®

10. “Mr. A. Frank Reel, attorney, of Boston, made oral argument in
behalf of accused before the Board of Review. The Board . in its review
of the case has also considered a brief submitted by Mr. Reel. -

* 11, The court was legally constituted and had jurisdiction of the
person and the offenses. Except as hereinbefore noted, no errors
injuriously affecting the substantial rights of accused were committed
during the trial. Inthe opinion of the Board of Reviey the record of
trial is legally insufficient to support the findings of guilty of Charge
I and its Specification, and Specifications 3, L, 8 and 9, Charge II,
legally sufficient to support the findings of guilty of Specification 10,
Charge ITI, and Charge II, and the sentence, and to warrant confirmation
of the sentence. A sentence to dismissal, forfeiture of all pay and
allowances due or to become due, confinement at hard labor for two years,
and to pay the United States a fine of $2,000.00, is authorized upon con-
viction of a violation of Article of War 96.

%ﬂé@_’ Judge Advocate

{/h v}kmm __» Judge Advocate

O Laave , Judge Advocate
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JAGH CM 328857  lst Ind. JuL b 'H8
JAGO, Department of the Army, Washington 25, D.C.
TO: The Secretary of the Army.

1. Pursuant to Executive Order No. 9556, dated MYay 26, 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Review in the case of Captain Thomas H. Cockerham,
01797087, CMP, 7177th Allied Military Goverrment Detachment (Overhead).

2. Upon trial by general court-martial this officer was found
guilty of conspiring to solicit and accept sums of money from contractors
with whom he was to carry on negotiations asan officer of Allied Military
Government, Venezia Giulia, in violation of Article of War 95 (Charge I,
Specification), of accepting sums of money from contractors with whom
he had negotiated as an officer of Allied Military Goverhment, Venezia
" Giulia (Charge II, Specifications 3, L, 8 and 9, and of wrongfully hold-
ing British currency in violation of Allied Force Headquarters Memoranda :
in violation of Article of War 96 (Charge II,-Specification 10). No S
evidence of previous convictions was introduced.. He was sentenced to be ’
-dismissed the service, to forfeit all pay and allowances due or to becomé |
dues; to be confined at hard labor for two years, and to pay to the United -
States Govermment a fine of $2,000.00. The reviewing authority approved
the sentence and forwarded the record of trial for action pursuant to
Article of War L8. : T

3. A summary of the evidence may be found in the accompanying opinion
of the Board of Review. The Board of Review is of the opinion that the
record of trial is legally insufficient to support the findings of guilty
of Charge I.and its Specification, and Specifications 3, L4, 8 and 9 of .
Charge II; legally sufficient to support the findings of guilty of Specifi-
cation 10, Charge II, and of Charge II, and the sentence, and to warrant
confirmation of the sentence. I concur in that opinion.

From May 1946 to May 1947 accused was on duty in the Public Works
Division, Allied Military Govermment, Venezia Giulia. The Public Works
Division was concerned with the approval of projects originated by Italian
Government Agencies for the reconstruction of facilities, both public and .
private, damaged in the course of war. Projects would be set forth ona
form designated as *P§ 1" which would be sent to Public Works Division . ,

. for approval. The Chief of Public Works was empowered to approve projects
in any amount, and other ‘officers including accused were authorized to
-approve any project not exceeding a cost of 1,000,000 lire. Upon approval
of a project, contractors on a list prepared by an Italian Government . /
Agency would be invited to bid. Accused on occasions would add names
. to the lists. The bids would be opened in the Public Works Division,
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a tabulation of the bids made, and the lowest bidder would be awarded

the contract for the project. The parties to the contract would be the
contractor and the Italian Govermment Agency concerned. After the award
was made a form "PW 2" would be sent to Public Works Division for approval.
Upon this form would be set forth the date work would start and a state~
ment that the contractor was entitled to draw money for his work. At the
Public Works Division the form would be checked against the tabulation of
bids for the project, to insure that the contract had been awarded to the
low bidder. Approval of the form "Pi¥ 2% by an officer of the Public
Works Division was necessary to give effect to the terms set out therein. .
Accused wag authorized to approve "P¥ 2" forms in any amount.’ Payments

to the contractors were made by the Bank of Italy.

Accused in pre-trial statements admitted that in January 1947 he
and two Italian Civilian Employees of his office, Somnbichler and '
Weinckheim, entered into an agreement to solicit money from contractors
whose contracts came through his office. Accused was to receive fifty-
per cent of the sums obtained by virtue of such solicitation and the
two employees were to divide the remainder (Charge I, Specification).
Accused also admitted the receipt of 250,000 lire from Weinckheim '
representing fifty per cent of what Weinckheim had received from a con-
tractor named Rustia on two contracts which were shown to have been
approved by accused (Charge II, Specifications 3, 4} He admitted the
‘receipt of 500,000 lire from Weinckheim which the latter had received
from one Sforza, and the receipt by accused of 1,200,000 lire from
Sforza half of which accused retained and the other half paid to
Weinckheim. He stated that these payments were realized upon a contract
which other evidence showed had been approved by accused (Charge II,
Specification 8). He also admitted the receipt of 115,000 lire from
SonnbicHer which the latter had received from one Zumin in comnection
with a contract which other evidence showed had been approved by accused
(Charge II, Specification 9). As to these offenses (Charge I, Specifica-
tion, Charge II, Specifications 3, L4, 8 and 9) there was no evidence
independent of accused's confession, direct or circumstantial, which
established the probability of their commission, and for that reason
the findings of guilty pertaining thereto are not supported by the
record of trial.

Accused admitted and the evidence otherwise showed that in June
1947 he came into the possession of some 1300 pounds in British currency
which he exchanged with one John R. Squire for a check in the amount of
$ly,000 drawn upon an American Bank (Charge II, Specification 10). Accused's
holding of the British currency was in violation of memoranda promulgated -
by Allied Force Headquarters, and the finding of guilty of this Specifica-
tion was supported by the evidence.

“L. Accused is 32 years of age and married. He was graduated from
high school in 1932 and in civilian life was employed as an automotive

25
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worker and ship fitter. He had enlisted service from 22 May 1942 to

12 February 1943 when he was commissioned a Second Lieutenant. He was sub-
sequently promoted to First Lieutenant and Captain. He had foreign
service in the Mediterranean Theatre from April 1946. The adjectival
equivalent of his overall efficiency rating is "Excellent."

S. I recommend that the findings of guilty of Charge I and its
Specification, and of Specifications 3, I, 8 and 9 of Charge IT be
disapproved, that the sentence be confirmed, but in view of the cir-
cumstance that the only finding of guilty which is supported by the
record of trial involves a violation of a standing order, I further
recormend that the confinement be remitted.

6. Inclosed is a form of action designed to carry the foregoing

recommendations into effect, should such recommendations meet with your
approval. S

2 Incls THOMAS H. GREEN
1 Record of trial Major General
2 Form of action The Judge Advocate General

( GCMO 139, 1L July 19L8).
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In the Off{ce of The Judge Advoocate General
Wa.shington 25, D. Ce

JAGK - CM 328876
7 JUN 1948

UNITED STATES MARIANAS BONINS COMMAND
Trial by G.C.M., couvened at Saipan,
Marisnss Islands, 12 and 14 Januery
1948, Dismissal, total forfeitures,
and confinement for seven (7) years.
Penitentiary

Ve

Captain JOHN T. MULLARKEY
(0-400135), Quartermaster
Corps, Marbo Sector, American
Graves Registration Service,
APO 244

Nt e s s St St S Nl st

OPINION of the BOARD OF REVIEW
SILVERS, ACKROYD and LANNING, Judge Avooates

1, The record of trial in the case of the above named officer has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advooate General. .

2. Accused was tried upén the following charges and speocifiocationss
CHARGE It Violation of the 96th Artiocle of War.

Specification 11 In that Captain John T. Mullarkey, Quartermaster
Corps, Marbo Seotor, American Graves Registration Service, APO
244, was, at APO 244, Saipan, Marianss Islands, on or about
18 Degember 1947, drunk snd disorderly in camp,

Specification 2: In that Captain John T. Mullarkey, **#, did,
at APO 244, Saipan, Marianas Islands, on or about 18 December
1947, through oarelessness, discharge a firearm in his
quarters.

Specification 53 In that Captain John T. Mullarkey, *+%, did,
at APO 244, Saipan, Marianas Islands, on or about 18 December
1947, wrongfully strike Pedro R. Dela Cruz in the face with
his hand,

Speoification 4¢ In that Captain John T. Mullarkey, ##+, did,
at APO 244, Saipan, Marianss Islands, on or about 18 Decembey
1947, wrongfully and unlawfully kidnap Pedro R. Dela Crug,

& native of Saipan, by foroibly and without authority of lew
seiring, imprisoning, detaining, and oarrying away the same
Pedro R. Dela Cruz, against his will,

CEHARGE IIs Violation of the 93d Article of War.
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Specification 13 In that Captain John T. Mullarkey, =+, did,
at APO 244, Saipan, Marianas Islands, on or about 18 Descember
1947, with intent to do him bodily harm, ocommit an asseault
upon Pedro R. Dela Cruz, by shooting at him with a dangerous
weapon, to wit, a revolver,

Specification 23 In that Captain John T. Mullarkey, *++, did,
at APO 244, Saipan, Marianas Islands, on or about 18 December
1947, commit the orime of sodomy by feloniously and agsinat
the order of nature having oarnsl oomnection per os with
Pedro R. Dela Crug.

Specifications 3 through 63 . (Findings of not guilty)e.

He pleaded guilty to Specification 2 of Charge I and not guilty to all other
charges and specifications. He was found guilty of Charge I and its speoi~
fications and of Charge II and Specification 2 thereunder. He was found
not guilty of Specification 1 of Charge II "but guilty of a lesser insluded
offense under the 96th Article of War by omitting the words, 'with intent
to do him bodily harm' and the words 'by shooting at him,'" and not guilty
of Specifications 3 through 6 of Charge II. No evidense of any previous
conviction was introduoed. He was sentensed to be dismissed the service,
to forfeit all pay and allowances due or to became dus and to be confined
at hard labor at such place as the reviewlng authority might direct for
twenty years. The revliewing authority approved the sentence but reduced
the period of confinement imposed thereby to seven years, designated the
United States Penitentiary, MoNeil Island, Washington, or elsewhere as

the Secretary of the Army might direct, as the place of confinemsnt, and
forwarded the record of trial for action under Article of War 48,

3. Evidenoe

On the evening of 17 Deoember 1947, eocused was present in the Marinse
Officers Club located on the Island of Saipan. With him was Mr, Arch.
Booth Outlan, a civilian assistant embalmer working with the American
Graves Registration Service. Both men drank a oconsiderable amount of in-
toxicating liquor at the Club and left in a jeep driven by accused between
10300 and 10330 p.m. About 12100 that night they ocalled at the quarters
ocoupied by Sergeant William H. Prootor where accused asked the Sergeant
to "pour a couple of drinks." At this time, Mr. Cutlan was “absolutely
drunk,™ reeled over the bar in the kitchen and was dnly half awake., Ao~ :
cused was "under the influence of drink" but was not as drunk as Mr. Outlen.
Aocused brandished a .38 caliber revolver in a somewhat careless manner,
and was admonished by the Sergeant not to "throw that thing around unless
you want to use it." When, about 23100 a.m,, accused and M. Outlan took
leave of the Sergeant, Mr. Outland had to be “more or less dragged" out
and "put™ in the jeep. Accused returned about five minutes later to re~
cover the revolver he had left behind and departed immedietely theresfter
(R 8317.42’54.55,65-67)0 - ’
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En route to acoused's quarters, the two men overtook a truck going

in the same direction. Aocused told Mr. Outlan that he was going to stop
the truck for speeding. Aooused did stop the truck, which was traveling

up hill at a speed of about 15 miles an hour. In the truck were a number

of natives employed as guards by the Army garrison force of the island,

The guards were dressed in khaki uniforms and wore a white helmst marked
WAGF Guard.® Aocoused asked the ocoupants of the truck where they were

golng and whether they were Filipinos or Chamorros. Receiving a reply from
the driver of the truck that he was a Chamorro and that the guards were pro-
ceeding to their place of duty, acoused told them to drive on. After they
got under way, accused stopped the truck a seoccnd time and, at the point

of his revolver, lined up the oocupants outside the wehicle. He asked’

esch man his name and age and then allowed them to again proceed. Shortly
after the truck started on its jJourney eccused ordered it to stop for a
third time,: firing three shots from his revolver apparently to give force

to his order. At this time, the truck was "right on top of the hill in
front of the Marine Barracks."™ The guards were again lined up. Accused
asked them whether they liked Americans or Japanese better end was informed
. by the driver .of the truck that he liked Americens better than Japanese.
Aocused then once more asked each man his name and age and "pulled out the
19 yeer old one and the 20 year 0ld one," making them stand.close together.
The 19 year old guard wes Pedro R, Dela Cruz and the 20 year old guard was
Viotorino Guerreo, the driver of the trusk. Accused held Pedro by the shirt
front and fired two or three shots between the two guards, He said to
Pedro, "Do you want to die now?" Pedro was then placed in the Jeep by
accused, who held his revolver pointed at Pedro's side, and the jeep pro-
ceeded towards acoused's quarters. Pedro did not get in the jeep "willingly."
. One of the guards heard accused say that he was taking Podro to "the Navy
brig." Mr. Outlan at ons time got out of the Jeep to tell aocused "o leave
- the natives alone.” It was Mr. Outlan's “impression" that accused was teking
Pedro away to question him about the "murder®™ of one Captain Whitmarsh which
had ococurred on the Island of Saipan sometime previously (R 7,8,11,14,16,19-
. 22, 24-28, 30-32). . ‘

'On the way back to his quarters acoused stopped the jeep, blindfolded
Pedro with a handkerchief, "pointed® the revolver at him, and told him he
was going to kill him "now." Pedro.took the blindfold off, said that he
was "sorry® and asked scoused not to kill him. Acocused then drove on.
Arriving at accused's quarters, which were looated in the 53rd Station
Hospital ares, accused, Mr, Outlan and Pedro went inside, aocoused leading
Pedro by the arm. The lights in the quarters were turned on and asoused
~ asked Pedro for his billfold. When it was handed over to accused, he:
looked through it and laid it on the table. Accused then ordered Pedro
to undress and when Pedro refused acocused slapped him three or four times
with his open hand. Pedro started te undress and acoused and Mr. Outlan
went out to the porch for a can of beer. Aftsr acoused and Mr. Outlan
finished their beer they went back inside. At this time Pedro had teken
off his outer clothing but still had on his shorts amd undershirt. Accused
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pointed his revolver at Pedro and ordered him to completely undress, and
since Pedro was afraid he obeyed accused. Accused then fired his revolver
“up at the ceiling," reloaded the weapon and asked Pedro if he knew "what
is this for." Receiving s negative answer, accused made Pedro sit on a
bench, blindfolded him with a.towel and told him he was going to kill him.
Pedro felt the revolver pointing at his side and told acoused he was "sorry®
and took off his blindfold. Aococused themn fired another shot and Pedro -
saw that accused's left thumb was bleeding. Acocording to his testimony,

Mr. Outlen had gone to the latrine before accused fired his weapon and

hed returned to acoused's room just as "the shot" was fired. He saw ao-
cused with the revolver in his right hand. Accused's left thumb was in-
Jured. According to Pedro's testimony, Mr. Outlan was in the room when
both shots were fired. According to the testimomy of both Mr. Outlen and
Pedro, after acoused was wounded, Mr. Qutlan took the revolver away from
acoused and Mr. Outlan and accused left the room (R 8,11,16,19,33-34,47). .

As Mr, Outlen left he asked accused to let him take Pedro with him,
but aocused refused. Acoused was “pretty drunk" at this tims, Mr. Qutlan
started for his quarters in the jeep and after proceeding & short distance .
returned to get acoused's trip ticket. When he returned he noticed the ‘
lights inaccused's quarters were off. They had been on when he left., BHe
called to acoused to bring him the trip ticket end socused “oeme out™ and
gave it to him. At this time accused said the native was going to "blow"
him and asked Mr. Outlan if he wanted a "blow job.® Mr. Outlan said he .
did not and departed in the jeep. The lights on the Jeep were not worke
ing and somewhere along the road Mr. Outlan falled to make a turn, went
off into the ditoh and injured himself. He made his way to an Army in- .
stallation where he sought help to get the vehicle bask on the road. The
jeep could not be found that night because "the bank was so steep.® The
jeep was reecovered the next day. In it was found Pedro's AGF helmet
(r 8,10,14,41,42,46), -

After Mr. Qutlan had left, accused turned off the light and told Pedro
to lie on the bed. When Pedro refused, accused "pushed™ him ovwer to the
bed where he laid on his stomach. Accused, who was completely nude at this
time got on top of Pedro. Accused then made Pedro turn over on his back.
He put his penis between Pedro's legs and asked Pedro to “play on" it.
After Pedro had complied with this request, accused got up and the lights
were turned on. - Pedro "sew that it was all over® and tried to take his
clothes and leave but accused refused to permit him to go. Acoused made
Pedro sit down and told him to open his mouth. When Pedro refused, accused
slapped him and Pedro then obeyed ascused. Accused put his penis into
Pedro's mouth. Pedro ohoked and tried to "throw it out™ and was agein
slapped by acoused. Acoused put his penis in Pedro's mouth three times,
there being about a two minute interval between each time. "After awhile,®
accused pulled his penis out of Pedro's mouth and ordered Pedro to get
back on the bed. Pedro did so and acoused turned off the lights. Accused
"ecame down pretty soon and we lay together and hold my hands and told me
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to play on his penis again.™ Finally accused went to sleep and Pedro
took his oclothes and left the houss (R 34,35,40).

. Shortly after 53100 a.m. on 18 December 1847, the Officer of the Day
of the Army Garrison Force received a complaint that some of the native
-guards had been molested. Investigating this complaint, the Office of
the Day rode to acocused's quarters with Pedro. After being admitted by
aocused, the officer noticed that there was blood on acoused's bed sheet
- and that scoused’s "finger" was bleeding. MAccused said he did not "remem=
ber" Pedro. On this day also the Provost Marshal of the Army Garrison
Force examined accused's room. He found five empty .38 caliber cartridge
oases on a table, He noticed that there were blood stains on "both sides®
of acoused’'s bed and on the floor but there was no evidence of a "struggle."
There was a hole in one of the oeiling panels. There was no evidence of
more than one bullet having been fired. An agent of the Criminal Inves-
tigation Division exsmined accused's bed olothes for spermatozoa stains
but found none (R 44,47,48,59).

Mr. Qutlan was a man "of a very nervous temperament and he got his
escape by going after beer and aloohol." On several cccasions during
"the last two months™ he had been "very drunk." He was an "habitual
drinker." His pre-trial statement had been "incomplets™ and he so in-
formed the Trial Judge Advocate. The Trial Julge Advocate had promised
Mr. Outlan immunity for telling all the facts™ (R 15,16,58,60).

Pedro had lived in Japan during the war and had attended school for
two years in that country. He sees "not so oclearly %% like something
faded." At the trial, when asked if he ocould identify Mr. Outlan, he -
replied that he had never seen him before (R 30,38,39).

_ Accused, having been advised ‘of his rights as a witness, elected to
testify under ocath in his omn behalf.  He stated that

"On the 17th, sir, about ten minutes before 6100, I arrived
at the Marine Officers' Club. It has been my habit to have
dinner there. I go the Marine Club every evening for dinner
at 1800, I arrived there about 1750. Mr. Oublan was there
and C/0 Mills, USMC, We had a few drinks then Mr., Warrant
Offioer, Esoross and Mrs. Esoross ceme in. We all sat dowm _
and had dinner eround 1800, After dinner Mr. Outlan and myself
and CWO Mills went to the bar., We had started drinking., I .
remember mentioning that we should go down to see }Mr. Maloney
of AGRS because he had been up around Boston and CWO Mills
was from Boston. Mr. Mills, Mr. Outlan and myself were going
to see Mr, Maloney. I remember being at Sergeant' Prooctor's
House., I remember being there because Mrs, Prootor was there
and spoke to me. I remember being alongside of & truck. I
remember that I was in my quarters and that I hurt my finger.

I remember starting to undress and I remember lying down on
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the bed. That's all I remember, sir." (R 62)

Acoused did "a lot of drinking." He had been ®out" with Mr. Outlan for
the first time on the night of 17 December 1947 but had met him on several
prior occasions at the Marine Officers Club. The .38 caliber revolver had
been given to him by an officer. He had taeken the rovolver with him on
the night of 17 December but had “no speoiﬁo reason® for doing so. Be
did not remember using it that night and was "not sure" of how he had eome
to hurt his thumb. On other occasions, he had failed to remember “some of
the things™ whioch had happened while he was drinking (R 61-85).

A Marine Corps captain, stationed on Saipan, testified that he had
known sccused for about seven months. He haed considered aocused to be
a gentleman "in all his actions and oconversation.® Accused was a member
of the Marine Officers Club on Saipan and the Marine captain had motioced
that acoused was “always able to walk and his eotions never showed that
he was anything but under good control® (R §0-51). A Marine Corps lieu-
tonant testified that on 17 and 18 December 1947 he was Officer of the
Day at the Marine Barracks. The Barracks was located about 75 yards from
the mein road. There were no reports of any disturbanoe during his tour
of duty and he thought it likely that if anything unusual had happened on
the highway near the Barraoks about 2100 a.m. on 18 December some "recog-
nition® thereof would ha.ve been taken by the Marine Corps. He had no
personal knowledge that "anybody was watching that particular streteh of
road at that particular time." The Marine guards were "up at the guard
house: " (R 52-53). . _ _

The military record of accused as it appeared on Forms €6-1 and €6
was reocsived in evidence. Als¢ introduced in evidenoe were several letters
of commendation which accused had received throughout his military career
(R 66)s It appears from acoused's.Form 66 that his service from September
1940 to September 1947 was, on the averago./luperior.

4. Discussion

Specifications 1, 2 and 3 of Charge I

Under Specification 1 of Charge I, accused was found guilty of having
been drunk and disorderly in ocamp. The evidence shows that aoccused was
drunk and disorderly -on the road neasr the Marine Barracks, where he stopped
the truck carrying the native guards, and in his quarters located in the
53rd Stetion Hospital area. It does not sppear that the road in fronmt of
the Marine Barracks was situated within the oonfines of a military encamp-
ment, unless it can be considered that the whole of the Island of Saipan
was an enocampment. Aoccused's quarters, havrever, being within the 53rd
Station Hospital Area, were ocertainly ™in oamp" as that phrase is used
. in militery parlance. The evidenoce, then, is legally sufficient to sustain

the finding of guilty of this specifications
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Acoused pleaded guilty to Specifiocation 2 of Charge I in whioh it
was alleged that he discharged a firearm in his quarters through cere-
lessmees. The evidenoce presented at the trial established that he had
in faot ocommitted this offense and the court's finding of guilty was
warranted by the proof as well as by accused's plea.

Aocused was convicted under Specification 3 of Charge I of having

wrongfully struck Pedro Dela Cruz in the face with his hand. The evideme
" shows that aocused Mslapped™ Pedro several times on the night of 17-18
December 1947 but whether these blows with the open hand were struck upon
Pedro's face or upon some other part of his body was left to conjecture.
However, the words "in the face" contained in this specification serve
only to more particularly desoribe the battery alleged, do not set forth
an elemsnt of that offense and do not, by way of limitetion, prevent a
finding of guilty of a battery upon some other part of the alleged victim's
body or upon his person generally (CM 246044, Copeland, 2 BR (ETO0) 291,
2953 CM 193292, Olles, 2 BR 79,81). The proof adduoced with respect to
this specifiocation, then, supports a finding that acocused wrongfully
struok Pedro Dela Cruz with his hand,

Specification 4, Charge I

" Under this specification acoused was found guilty of having unlewfully
kidnapped Pedro Dela Cruz by foroibly and unlawfully seizing, imprisoning,
detaining and carrying him eway against his will. The word "kidnap™ is
& common law word of art and is the name of an offense which may be defined
as the foreible ocarrying away of a person from his own country to another,
It is an aggravated form of the offense of false imprisomment, whioh lesser
offense is defined as the unlawful trestraint of another?s freedom of loco-
motion (4 Bl. Com. 2193 CM 275337, Franois, 2 BR (CBI-IBT) 1,123 CM 265225,
Conrad, 4 BR (NATO-MIO) 99,1043 CM 212505, Tiptom, 10 ER 237,245; Wharton's
Criminal law, 12th E4, 8. 773). It is obvious, therefore,that the proof
in this case fails to support an allegation that asocused kidnapped Pedro,
for the element of asportation from the victim's country to another is
lacking. (And see s. 22-2101, D.C. Code; 18 USC 408a.) However, the evi=
dence does show, beyond any reasonable doubt, that accused committed the
lesser and included offense of falsely imprisoning Pedro by, in the terms
of the speoifiocation, foroibly and unlawfully seizing, imprisoning, de-
taining end oarrying him away eagainst his will (CM Tipton, supra).

oy :

Speoificetion 1, Charge II

Aooused was found guilty, under this specification, of having committed
an assault upon Pedro Dela Cruz with a dangerous weapon, to-wit, a revolver,
in violation of Artiole of War 96, The evidenos in the record of trial re-
'veals that several times on the night of 17-18 December 1947 acoused pointed
& loaded .38 caliber revolver at Pedro, accompanying each act with menacing
words end gestures, whereby Psdro was put in reasonable fear of immediate
bodily harm. Any and each of these acts oonstitute the offense of assault

7
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with a dangerous weapon (CM 320750, Prics, 70 ER 175).

Specification 2, Charge II

~

. Under this specification, accused was sonvioted of having committed
the crime of sodomy in violation of Artiole of War $3 in that feloniously
and against the order of nature he had carnal connection per os with Pedro
Dela Cruz. According to the testimony of Pedro Dela Cruz, accused inserted
his penis into Pedro's mouth. Pedro's testimony in this respect 1s corro-
borated by that of Mr. Outlan to the effect that accused had told him that -
the native was going to "blow" used. True, Mr., OQutlan was very drunk
on the night of 17-18 Decembsr/ hed obtained a promise of immunity for
telling "all the fsots,® but these oircumstances, of ocourse, go only to
the weight to be given to his testimony and do not destroy his competency
as a witness (CM 275547, Garrett, 48 BR 77, 106). After weighing the evi-
dence upon a careful examination of the record of trial, we find no reason
to disturb the cowrt's finding, implieit in its verdiot of gullty of this
specification, that accused had earnal copulation per os with Pedyro Dela
Cruz. ' _

Civilien defense counsel for aocused, in his brief, contends that
carnal oopulation per os (fellatio in mediocal jurisprudence) is not sodomy
and that ewn if it were no such copulation was shown in the record of trial
due to the lack of evidence of emission of seed. We shall consider firstly
counsel's oontention that sodomy cannot be committed per os.

Congress, in the 93rd Article of War, denounced "sodomy"™ as a orime
without defining that term in the Article and no definition of the orime
of sodomy oan be found in the reported decisions of the oivil Federal
oourts or in other acts of Congress. .Sodomy was probably first made punish-
able in the oommon law courts by a statute passed in the reign of Henry
VIII. This statute made "the detestable snd abominable vice of buggery
committed with menkind or beast™ a felonmy (25 Hen 8, o. 6). It was to
remain in effeot for a limited time only but wes made perpetual in the
reign of Queen Elizabeth (5 El o. 17). Neither the Statute of Henry VIII
nor that of Elizabeth set forth what acts constituted the “vice of buggery"
although it was well understood that unnatural sexusl intercourse was de- .
oried thereby:. Suoch unnatural acts were called sodomy when performed
with a human being and bestiality when performed with an animal (9 Halsbury'
laws of Englend (2d Ed) p. 397). In the case of Rex v. Jacobs (Russ & Ry
331, 168 Eng Rep 830), decided in 1817, it was held that sexual copulation
per os was not sodomy, leaving the impression that sodomy could be com-
mitted only in ano. No reasons for this decision sppeer in the report of
the case. There seems to have been no earlier or later reported English
oase on this particular question. The Offenses egainst the Person Aect
of 1861 (24 & 25 Vict o. 100, s. 61), which agein denounced the offense
of buggery, threw no new or additional light on the subject here under
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discussion. The case of Rex v, Jacobs, although apparently neither fol-
lowed, distinguished nor overruled in Englend, has had oconsiderable in=-
fluence on Amerioan law. Some courts and text writers have followed it,

or cited it with approval, as a matter of stare decisis, giving reasons

of their own for doing so. These authoritlies generally rely upon Bib=-
lical pessages having to do with the unnatural practices of the men of Sodom
and the Biblical injunction against/T$¥ng with mankind "as he lieth with

a woman®™ (Genesis 19, 4-83 Leviticus 20,13). Other courts and authorities
regard the lone case of Rex v. Jacobs as very slim euthority indeed for

the proposition that sexual oconnection per os is not sodomy, refuse to
follow that cese, and hold to the view that sexual copuletion at either

end of the alimentary ocanal is sodomy, both being equally umnatural, de~
testable and abominable (Glover v. State, 179 Ind 469, 101 N. E. 629;

State v, Cyr, 136 Me 513, 198 A 743; Garrad v. State, 19¢ Wis 391, 218

N W 496; Wise v. Commonwealth, 135 Va 757, 115 S E 508. See colleotion

of authorities in 45 LRA (NS) 4733 58 CJ, p. 789, 8 RCL p 3343 CM 278548,
0'Neal, 51 BR 385 and lst Ind at p. 396)., We are disposed to follow the:
rationale of the latter line of authority. In this comneotion it may be
noticed that unnatural sex connection was first denounced in Anglo-Saxon
lew a8 "buggery,"™ the word "sodomy™ not being used. Apparently, the word
"gsodomy" was first used in English law simply es a convenient term to
distinguish the act of buggery with a human being from buggery with an
animal, although later, for some reason lost in the fog of history,

"sodomy" came to be employed, particularly in the United States, as a
generic term deseribing unnatural sex coition with both man and beast
(Wharton's Criminal Law, 1l2th Ed., s. 754). Under these circumstances,

the propriety of applying the Biblical references concerning the inhabitants
of Sodom by way of definition of the Anglo-Saxon statutory orime of buggery,
or of the American common law (or statutory) orime of sodomy which olearly
derives from the buggery statute of Henry VIII, seems extremely doubtful.

-We need not rest our decision on this point upon our concept of the
cormon law only. The 1917 Manual for Courts-Martial, in defining the
erime of sodomy, stated thats

"Penstration of the mouth of the person does not cone
stitute this offense®™ (MCM 1917, p 271).

This definition is found under the general discussion of essault with in-
tent to commit any felony, the substantive offense of sodomy not being
specifiocally denounced in the Articles of War in effect in 1917 although
it was listed in the 1917 Manual as a “orime or offense not capital™ in
violation of the generel artiocle (MCM 1917, p 285). In the 1521 Manual,
however, the following language appears in the definition of the crime
of sodomy, which crime was made an offense in violation of Article of
War 93 in the 1920 revision of the Articles of War, .
“Penetration of the mouth of the person also constitutes
this offense™ (MCM 1921, p 439).

9
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Thus, the two conflicting views as to whether carnal comnection per os
oconstitutes the crime of sodomy were brought into sharp and bold relief.
It is inoomoceivable that the abrupt change in the proof required to make
out a case of sodomy, as portrayed in the 1517 and 1821 Manuals, should
not have coms to0 the attention of Congress (see AW 38). That Congress
has aoquiesced in the definition of sodomy given in the 1921 Manual seems
certain, for in the 1928 Manual for Courts-Martial it 1s stated -
"Sodomy consists of sexusl connection with any brute
animal, or in sexual oonnection, by rectum or by mouth, by a
man with & human being" (par 149k, MCM 1828, TUndersoaring

agpplied. ) J

We shall next consider the contention that failure of proof of emission
is fatal to a oonviction of sodomy, or, otherwise stated, that there is no
copulation, in the eyes of the law, without emission. At the early common
law, there was much confusion on this question, there being some decisions
to the effect that proof of emission was ne oessary in prosecution for both
rape and sodomy and other decisions to the effect that it was not (1 East,.
PC 4373 Rex v. Russell (1831), 2 M&R 122, 174 Eng Rep 42; Rex v. Reeks
(1832), T Mood CC 942, 168 Eng Rep 12963 Rex v. Cozins (1834), 6 C&P Esi‘
172 Eng Rep 1272). In 1828, Parliament resolved, or attempted to resolve,
all doubt upon this issue by legislaetion meking it unnecessery in prosecu-
tions for buggery, rape and statutory rape to prove

"the actual Emission of Seed in order to constitute a carnal
Knowledge, but that the carnal Knowledge shall be deemed com-
plete upon Proof of Penetration only™ (9 Geo 4, o. 31, s. 18).

Needless to say, the abows Act of George IV came too late to have any direct
effect upon the common law of this country or its political subdivisions
ard if the only effect of that Act were to make oriminal that which was

not criminal before, it would be of mere academic interest here. Such

is not the case, however, for as can be seen from the reporter's commentary
upon the case of Rex v. Russell, supra, there is sound reason for regard-
ing the statute as a legislative declaration of the former law on the sub=
Ject. The confusion existing in English law prior to the passage of the
Statute of George IV is reflected in the jurisprudence of this country,

some authorities holding that emission must be proved in both rape and
sodomy cases and othesr authorities,construing the Aot of George IV as
declaratory of the former law, holding that it need not be proved (State

v. MoGruder, 125 Iowa 741, 101 K W 646, 647; Comstook v. State, 14 Neb

205, 15 NW 355, 3563 State v. Peterson, 81 Utah 340, 17 P (2d) 925, 927;
. 8 RCL, p 335; 22 RCL, p 1178; 58 CJ, p 7903 52 CJ, p 10163 Wharton's

. Criminael Law, 12th Ed., 8. 759, 699). We are inclined to the belief that
the latter position is sounder, for the unnaturel, or otherwise odious,
sexual penetration of an orifice of the body is fully as detestable and
as damaging to the public morals where the aot stops short of the ocsourrence

10
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of an orgasm as it is where the erotio desires are thoroughly satisfied.
The lew should not be so solioitious of the welfare of the oriminal as

to make an issue of whether or not he has satisfied his sexual appetite,
for the outrage to the publio weal 1is obviously complete upon the merest
penetretion. _ . .

Moreover, as far as military law is ooncerned, both the 1921 and

1928 Manuals for Courts-Martial, in disouuing the orime of sodomy, state
thats "Penetration alone is suffioient.® (MCM, 1921, p 439; par 149k,
MCM 1928, So alsc in rape cases, MCM 1921, p 412; par 148b, MCM 19287)
Again we must hold, for the reasons stated in our discussion of the first
contention posed by defense counsel, that the instruotions in the Manual
a8 to what is required by way of proof of the orime of sodomy may be oone
sidered a Congressional definition of that orime.

We oconslude, therefore, that the crime of sodomy is not limited to
unnatural coition in ano but comprehends other aots of copulation scon=-
trary to nature, such as those per os, and that emission is not an elemsnt
of proof of that orime, a showing of penetration alone being sufficient.
Sodomy being an offense which does not require proof of a speoifioc ine
tent, wvoluntary intoxication of an accused party to the aoct may not be
oonsidered a defense thereto unless, of course, the intoxication is of
such & degree that accused was physically disabled from performing. or
partioipating in, the alleged oriminal act (CM 237825, Gage, 1 ER (ETO)
299,307). The court was not convinced that accused's intoxication was
disabling, from a sexual standpoint, at the time he was shown to have had
sexual intercourse per os with Pedro Dela Cruz and we find no reason to
disagree with the court in this respect. Consequently, we are of the
opinion that the findings of the ocourt that a ocused was guilty of having
commi tted sodomy per os with Pedro Dela Cruz, in violation of Artiole of
War 93, are supported by the evidence.

5. Reocords of the Department of the Army show that accused is 34
years of age, is married and has one child, He is a high school graduate
and attended the Newark, New Jersey, Vocational School for four years,
studying Industrial Chemistry. In civilian 1life he was a salesman for
the Hub Vacuum Stores, Newark, New Jersey. He served in the New Jersey .
National Guard from 18 November 1932 to 17 November 1938 and from 13
October 1939 to 2 August 1940 as an enlisted man. On the latter date
he was appointed a seocond lieutenant of Infantry in the New Jersey .
National Guard. He was oommissioned a second lieutenant of Infantry
in the National Guard of the United States on 16 September 1940 and
was ordered to active duty on that date. On 1 February 1942 he was pro-
moted to the grade of first lieutenant, in the Army of the United States,
and on 20 November 1943 he was promoted to the temporary grade of captain.
He served in the American Theater as an Infaentry platoon leader, company
commander, and speoial service officer and in the Mediterrenean Theater,
from 25 January 1945 to 16 August 1945, as an Infantry unit training

11


http:lunts.ry

(258)

officer and commander in a replacement depot. Returning to the United
States, he entered upon terminal leave on 23 October 1945 to revert to
inactive status on 13 February 1946. Before his terminal leave expired,
he again entered upon active duty at his own request. On 29 November
1946, he was detailed in the Quartermaster Corps and by War Department
Orders, dated 9 December 1946, he was assigned to the Pacifio Theater,

6. William A. Lord, Jr., Esquire, and Thomas A, 0'Callsghan, Esquire,
appeared before the Board of Review and made oral argument and filed a brief
on behalf of accused. Careful consideration has been given to both argu-
ment end brief, inoluding the exhibits attached %o the brief consisting
of affidavits of accused and others relating to the oconduot of the preetrial
investigation amd the trial and to the credibility of certain witnesses
agelnst acocused. Accompanying the brief are letters and affidavits from
twenty-six. persons who knew accused in milltary and oivilian life toatify-
ing to his excellent character as an officer, gentleman, husbend and
father. The Board of Review is also in receipt of a letter fram civilian
defense counssl inoclosing a letter from acoused's wife to the President
and photographs of acoused, his wife and child.

7. The court was legally oconstituted and hed jurisdiction over asccused
and of the offenses. Exocept as noted herein, no errors injuriously affect-
ing the substantiel rights of acouged were committed during the trial. In
the opinion of the Board of Review the record of trial is legally suffiocient
to support the findings of guilty of Charge I and Specifications 1 and 2
thereunder, legally sufficient to support only so much of the finding of
gullty of Specification 3, Charge I, as involves a finding that mooused
wrongfully struck Pedro R. Dela Cruz with his hend at the time and place
alleged, legally sufficient to support only so much of the finding of
guilty of Specification 4 of Charge I as involves a finding that accused
wrongfully, unlewfully and falsely imprisonsd Pedro R. Dela Cruz at the
time and place and in the manner alleged, legally suffiocient to support
the findings of gullty under Specifiocation 1, Charge II, legally sufficient
to support the findings of guilty of Cherge II and Specification 2 thereunder
and legally sufficient to support the sentence as approved by the reviewing
authority and to warrant confirmation thereof. Dismissal is authorired
upon oconviction of an officer of & violation of Article of War 93 or 96
and penitentiary confinement is authorized under Article of War 42, where
the period of confinement adjudged is more then one year, upon a conviotion
of false imprisomment (D.C. Code, 8. 22-107), assault with a dangerous
weepon (D.C. Code, 8. 22-502) or sodomy per os ( D.C. Code, s, 22-107;

par 90a, MCM 1928).
- mg’ Advoocate

» Judge A.dvooé.to

s Judge Advooete
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JAGE - CM 328876 . 1st Ind - JUN16 ’.C o
JAGO, Dept. of the Army, Washington .25, D. C.
TO: . The Secretary of the Army

l. Pursuant to Executive Order No., 9556, dated May 26, 1945, there
are transmitted herewith for your action the recard of trial and the ”
opinion of the Board of Review in the case of Captein John .T. Mullarkey -

- (0-400135), Quartermaster Corps, Marbo Sector, Americsn Graves Rogiltra-
tion Servioce, APO 244,

2, Upon triasl by general cowt-martiel this officer was found guilty
. of having been drunk and disorderly in cemp (Spec 1, Chg I), of having,
through carelessness, discharged a firearm in his quarters (Spec 2, Chg I),
of having wrongfully struck Pedro R. Dela Cruz in the face with his hand
(Spec 3, Chg I), of having wrongfully and unlawfully kidnapped Pedro R.
Dela Cruz by forcibly and without authority of law seizing, imprisoning,
detaining and carrying him away ageinst his will (Spec 4, Chg I) and of
having assaulted Pedro R. Dela Cruz with a dangerous weapon, to-wit, a
‘revolver (Spes 1, Chg II), all in violation of the 96th Article of War.

He was elso found guilty of having committed the orime of sodomy by
feloniously and egainst the order of nature heving carnal corhection per
os with Pedro R. Dela Cruz, in violation of Artiole of War 93 (Chg II end
Spec 2 thereunder)., No evidence of any previous oconviction was introduced. -
"He was sentenced to be dismissed the service, to forfeit all pay and allow-
ances dus or to become due and to be oonfined at hard lebor st such place
as the reviewing authority might direct for twenty years. The reviewing
authority approved the sentenoe but reduced the period of sonfinement

~ to seven years, dosigmted the United States Penitentiary, MoNeil Island,
Washington, or elsewhere as the Seoretary of the Army might direct, as
the place of confinement, and forwarded the reocord of trial for a.ct:lon

' undor Article of War 48,

3. A summary of the evidence may be found in the accompanying opinion
of the Board of Review. I oconour in the opirion of the Board of Review that
the record of triel is legally sufficient to support the findings of guilty
"of Charge I and Spesifications 1 and 2 thereunder, legally sufficient to ;
support only so much of the finding of gullty of Speocification 3, Charge
I, as involves a finding that accused wrongfully struck Pedro R. Dela
Cruz with his hand at the time and place alleged, legally sufficient to .
support only so much of the finding of gulty of Specification 4 of
Charge I as involves a finding that acoused wrongfully, unlawfully snd
falsely imprisoned Pedro R. Dela Cruz at the time and place and in the
manner alleged, logally sufficlent to support the findings of guilty under
Specification 1, Charge II, legally sufficient to support the findings
of guilty of Charge II and Specification 2 thereunder and legally suffie
oient to support the sentence as approved by the reviewing authority and

13
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to warrant confirmetion thereof,

On the evening of 17 December 1947, accused and a civilien embalmer
nemed Orch Booth OQutlan were present in the Marine Officers Club located
on the Islend of Saipan. They imbibed a oconsiderable amount of intoxi-
cating liquor at the Club end ebout 10330 p.m. left in a jeep driven by
acoused. . They then went to the quarters of a Sergeant Proctor, where

.acoused brandished a +38 caliber revolver in a somewhat ocareless manner,
Outlen was "absolutely drunk" and accused was "under the influence of
drink™ but was not a&s drunk as Outlan. Acoused and Outlan left the ser=
geent's quarters about 23100 a.m., on 18 December, end proceeded towards
accused's quarters in the jeep, On the way, they came upon a truck carry-
ing native guards to their places of duty. Accused stopped the truck and
questioned the occupants as to their business. Receiving a satisfactory

~reply, he told them to prooceed but almost immediately stopped them again.
This time, at the point of his revolver, he lined up the guards outside
their vehicle and asked each his neme and age., He then allowed them to
go on their way once more., Shortly thereafter, he ordered the truck %o
oome to a halt for a third time, firing three shots from his revolver
to give force to his order. -When the truck stopped, he again lined up
the guerds. Accused pulled out of the line a 19 year old guard nemed
Pedro R. Dela Cruz end a 20 year old guard Victorino Guerreo. He held
Pedro by the shirt front and fired two or three shots between the two
guards, saying to Pedro, ."Do you went to die now."™ Pedro was then placed
in the jeep by accused, who held his revolver pointed at Pedro's side,
and the jeep proceeded towards accused's quarters. Outlan was under the
impression that accused had taken Pedro for the purpose of questioning
him about the murder of ome Ceptain Viltmsrsh which had ocourred on the
Island of Saipan sometime previously. On the way, acoused blindfolded

Pedro and told him, polnting the rewvolver at him, that he was going to
kill him “now." Pedro took the blindfold off, said he was "sorry and
asked aooused not to kill him., Accused then drove on,.

Arriving at acoused's quarters, which were located in the 53rd Station
Hospital area, acocused, Outlan and Pedro went inside, accused leading Pedro
by the arm. When the lights in the quarters were turned on, accused asked
Pedro for his billfold. It was handed over to accused who looked through
it and then laid it on the table. Aocused then ordersd Pedro to undress
and when Pedro refused accused slapped him three or four times with his
open hand. Pedro began to undress and accused and Outlan went outside on
the porch for e can of beer. When they returned, Pedro had taken off only
his outer olothing and accused pointed his revolver at him and ordered him
to completely undress. Pedro, being afraid, obeyed accused. Aocused fired
his revolver at the oceiling, reloaded the weapon and asked Pedro if he knew
"what this is for." Accused .again told Pedro he was going to kill him,
whereupon Pedro again said he was "sorry."™ Accused fired another shot,
wounding his thumb in the process. Outlen was apparently in the latrine
when the revolver was fired and upon returning he took the revolver eway
-from accused. Outlan and aocused then went outside where Outlan asked
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accused to let him take Pedro with him. Accused, who was “pretty drunk®™
at the time, refused. Cutlan left accused and started for his quarters
in the jeep but after travelling a short distance he decided to return
for acoused's trip ticket. The lights in accused's quarters were off
when he arrived and he called for aocused to come out end to bring the
trip ticket with him, This acoused did. At this time, accused told .
Outlan that Pedro was going to "blow™ him and asked if Outlan wanted a
"blow jobe™ Outlan refused and departed in the jeep.

After Outlan had left, accused told Pedro to lie on the bed. When
Pedro refused, ascused pushed him on to the bed and got on top of him.
Acoused was completely nude at the time. Thereafter acoused performed
several aots of unnatural sexual copulation with Pedro by inserting his
penis in Pedro's mouth. He slapped Pedro on several ocoasions when Pedro
refused to submit to his lascivious advances, .

. Aoocused chose to testify under oath in his own behalf at the trial.
He stated that he had been drinking with Outlan at the Marine Officers?
Club on the evening of 17 December. He remembered going to Sergeant
Proctor's quarters, being alongside a truck, hurting his “finger™ in his
querters, starting to undress and lying down on his bed. . That was "all®
he remembered. On other ocoasions, he had failed to remember ™some of
the things® which had happened while he was drinking,

" 4. As pointed out by the Board of Review in ita opinion, the evidence
fails to show that aocused wrongfully struck Pedro in the face with his
hand as alleged in Specification 3, Charge I, but does aufficiently show
that he committed the offense of wrongfully striking Pedro with his hand,
which offense is included in the speoification ir question. Also, although
the record of trial contains no proof thet accused kidnapped Pedro as al-
leged in Specification 4, Charge I, an essential element of kidnapping
being asportation of the viotim from his own country (or stete) to another,
.there is ample evidenos that acoused falsely imprisoded Pedro.The offense
of false imprisomment is lesser than and necesserily included in the offense
of kidnapping here alleged. ’

6.  Accused is 34 years old, married and has one child., He is a
"high sohool graduate and attended ths Newark, New Jersey, Vocational .
School for four years, studying Industrial Chemistry. In eivilian life
he was a salesman for the Hub Vaocuum Stores, Newark, llew Jersey. He
served in the New Jersey National Guard from 18 November 1832 to 17 .
November 1938 and from 13 QOotober 1939 to 2 August 1940 as an enlisted .
man. On the latter date he was esppointed a second lieutenant of Infantry
in the New Jersey Nationsl Guerd. BHe was commissioned a sesond lieutensnt
of Infantry in the National Guard of the United States on 16 September
1940 and was ordered to active duty on that date. On 1 February 1842
he was promoted to the grade of first lieutenant, in the Army of the
United States, and on 20 Noyember 1943 he was promoted to the temporary
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grade of captain. He served in the American Theater as an Infentry
platoon leader, company commander end special service officer and in .
the Mediterranean Theater, from 25 January 1945 to 16 August 1945, es

an Infantry unit training officer and commander in a replacement depote
Returning to the UThited States, he entered upon terminal leave on 23
Ootober 1945 to revert to inactive status on 13 February 1946. Before
his terminal leave expired, he again entered upon aoctive duty at his own
request. On 29 November 1946, he was detailed in the Quartermaster Corps
and by War Department Orders, dated 9 December 1946, he was assigned to
the Pacifio Theater. The military record of acoused as it appeared on
Forms 66-1 and 66 was recsived in evidence at the trial. Also introduced
in evidence were several letters of commerdation which accused had received '
throughout his military career. It appears from accused's Form 66 that
his service from.September 1940 to September 1947 was, on the average,

- superior.

6. William A. lord, Jr., Esquire, and Thomas A. 0'Callaghan, Esquire,
eppeared befors the Board of Review and made orel argument and filed a
brief on behalf of accused, Careful consideration has been given to both
argument end brief, including the exhibits attached to the brief oonsist-
ing of affidavits of acoused and others relating to the conduot of the
pre-trial investigation and the trial and to the oredibility of certain
witnesses against acoused. Acoompanying the brief are letters and affie
davits from twenty-six persons who knew aoccused in military and ocivilian
life testifying to his excellent character as an officer, gentleman,
husband and father. - The Board of Review is also in reocsipt of a letter
from oivilian defenae counsel inclosing a letter from aocused's wife to
the President.

7. I recommend that only so much of the finding of guilty aof Speci-
fioation 3, Charge I, as involves a finding that acopsed wrongfully struok
~ Pedro R. Dela Cruz with his hand et the time and place a.lleged and only so
much of the finding of gullty of Specification 4, Charge I, as involves
e finding that esccused wrongfully, unlawfully end-falsely imprisoned Pedro
Re Dela Cruz at the time, place and in the menner elleged be approved. I
also recommend that the sentence as approved by the reviewing authority be
oonfirmed, but, in view of the long and exsellent service of acscused prior
to the commlssion of these offenses, that the period of confinement be ree
duced to five (5) years and that the sentence as thus modified be carried .
into exeoution. I further reoommend that a U. S. pemtentiary be desig=
nated as the plaoe of con.finement.

8. Inolosed is a fom of aotion designed to carry into exeoution
the foregoing recommendation, s meet with your approval.

HOMAS H, GREEN

2 Inols -
1, Record of trial ‘ Me jor Genersl

2, Form of action . The Judge Advocate Genare.l
( GCMO 122, 23 June 1948 ), o
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DEPARTMENT OF THE ARMY
In the Office of The Judge Advocate General
Washington 25, D. C.

JAGK - CM 328877
$ APR 1948

UNITED STATES 1ST AIR DIVISION

Trial by G.C.M., convened at Head-
quarters lst Air Division, APO 239,
5 and 6 January 1948, Dishonorable
discharge and confinement for life.
Penitentiary.

V.

Private CHARIES O. DIXON
- (R4 18177658), Company C,
822nd Engineer Aviation

Battalion

N Nl st Cnat S o s ot

REVIEW by the BOARD OF REVIEW
SILVERS, ACKROYD and IANNING, Judge Advocates

1. The Board of Review has examined the record of trial in the case
of the soldier named above.

2. The accused was tried upon the following charge and specifica-
- tions .

CHARGE: Violation of the 92nd Article of War.

Specification: In that Private Charles O Dixon, Company C, .
822nd Engineer Aviation Battalion, APO 239, did, at Kosa, .
Okinawa, on or about 1 October 1947 with malice aforethought,
willfully, deliberately, feloniously, unlawfully, and with
premeditation, kill one, Shige Okuma, a human being, by
striking her on the head with a pistol.

He pleaded not guilty to and was found guilty of the charge and specifica-
tion. No evidence of previous convictions was introduced. He was sen-
tenced to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard labor at such
place as the reviewing authority might direct for the remainder of his
natural life. The reviewing authority approved the sentence, designated
the "Inited States Penitentiary, McNeil Island, Steilacoom, Washington,!
as the place of confinement and forwarded the record of trial for action
"under Article of War L3.%

3. Eviderics.

o

The accused was seen in the area of his quarters at about
11:00 p.m. on 30 September 1947 (R. 91, 93, 9k, 95). At about midnight
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or shortly thereafter on 1 QOctober 1947 he appeared at the house of
Inafuko in the district of Koza, where he tried to purchase a female

child. Being unsuccessful he went to the house next door, where he found
a high school boy, Tokeshi Isao, standing at the door. Tokashi pushed.
the accused aside as he tried to enter. The accused retaliated by beat-
ing the boy but left when Inafuko threatened the accused with a stick

(R. 7, 8, 12-18). About this time three civilian policemen arrived. When
one of them drew his pistol the accused ran away and the policemen gave
chase, Thay caught up with the accused who then snatched a pistol from
one of the policemen and thereupon again ran awgy (R. 19, 20, 27). He was
next observed at the house of Seiyei Okuma whose wife, Shige Okuma ran

out the back door (R. 30, 31). The accused pointed a pistol at Seiyei Ckuma
who ducked behind a water barrel. The accused then chased after Shige
Okuma, caught her by the amm and dragged her to the top of a rise about 100
meters from Okuma's house. In the meantime Seiyei Okuma climbed to the
top of his roof, where he beat on a can to summon help. He then procseded
in the direction taken by the accused, While Seiyel Okuma was climbing.

up the hill the accused fired one shot at him, two shots in the direction
of a native who was sounding an alarm in the village, and two more shots
the direction of which could not be ascertained. The accused was recog-—
nized as the person who was dragging Shige as it was a bright moonlight
night (R. 14, 27, 40, 52). Seiyei Okuma after reaching a point within
thirty-six feet of accused, saw tha accused's "hand go in & striking
motion, up and down” (R. 20, 34~38, 39, 40). Seiyei Okuma went to the side
of his wife who was unconscious and bleeding badly. He observed four '
wounds about her face and head (R. 34)s She died a few hours later in

a hospital as a result of the wounds inflicted upon hers The injuries to
Shige Okuma according to Kishimoto Koken, the attending physician, con-
sisted of compound frattures of the parietal bone and the occipital bone,

- a fracture of the left cheek bone, a contusion of the left temple bone and
" the brain, bruises in the vagina and outer genital organs and scratches in
front of the vagina (Ro 54"55)0

The accused, upon lsaving the scens of his attack upon the Okinawan
woman, was pursued and captured by civilian policemen and other Okinawans

(R. 28, 41, 44, 45, 52) at a point about 200 meters (R, 22) from the
place where the attack took place.

The defsnse stipuiated accused was the same colored soldier who was
captured near the scene of the crime (R. 45). ~The pistol was found near
the scene of the attack about 6200 a.m. (R. 21, 22),

- The accused's written pretrial statement was identified by lisutenant
Rogers, the criminal investigation officer who took the statement and
. admiited in evidence over the objection of the defense after accused and
other witnssses testified as to the volmtary nature thereof (R, 58-82).


http:caught.up

(265)

The accused was sworn as a witness and testified only concerming his

_ pretrial statement. Lieutenant Rogers brought him to his office at
about 11 a.m. on 1 October 1947 without the accused having had any sleep
since his commission of the offense. After having been questiocned by
Lieutenant Rogers the accused signed a two page typewritten statement
within an hour of his arrival at the office. He claimed hs neither read
the statement nor was it read to him. He further claimed he did not '
know what the statement contained wntil it was read to him by his assistant
defense counsel just prior to the trial, After a recess of the court he
corrected himself saying that Lieutenant Dallman, the investigating
officer had read it to him, He could not remember what occurred after he
was taken into custody because he was "beat up". Lieutenant Rogers told
him "If you keep lying, you'll have more knocks on your head®. He

signed the statement because he was afraid of the .45 calibre pistol
which Lieutenant Rogers had laid on his desk pointing toward him and
because he had heard of the brutal methods used by police. He was also
intimidated by the presence of other C.I.D. agents and an interpreter.
However, they did not "strike, shove or slap" him or make any threats or
- promises to him., Lieutenant Rogers told him it would be easier for him
if he told the truth and if he didn't he would hang (R. 63-76).

The C.I.D. agents and the interpreter took the stand and denied they
were present duwring any of the time that accused was with Lientenant
Rogers (R. 76 77, &)o

Iieutenant Rogers testified he explained to the accused all of his
rights under Article of War 24. He denied all of the contentions of
the accused except that he did say he may have made some reference to the
obvious bumps on accused's head whils they were at the provost marshal's
office, where they had an argument. Also, he may have told accused to
cease lying and he could not ramember whether he put his gun on his desk
or not (R. 58-62, 79-82).

The accused's statement cmtained an admission of his attack upon
Shige Okuma by striking her three times with the ristol he had taken from
the civilian policeman,

The defense produced several witnesses who testified that they
obsserved accused in ths area of his quarters from 10 to 11 p.m., and
that in their opinion he was drunk. However, the civilian policeman and
other witnesses testified that he did not appear to be drmmk although some
_ of them detected an odor of alcohol on his breath (R. 25, 28, 91-95).

The rights of accused as a witness were explained to him and he elected
to renain silent (R. 96).
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_ 4+ Discussion.

The evidence produced in this case establishes beyond a reasonable
doubt the guilt of the accused of the charge and its specification.
Shortly after midnight on 1 October 1947 the accused, after having made
an illegal entry into one native's house,'and having been frustrated
in an attempt to enter another, committed an assault and battery upon
the native boy who was guarding the entrance thereto, He then entered
a third native's house with a drawn pistol. Vhen his presence was dis-
covered the woman of the house, Shige Okuma, ran out the back door. The
accused pointed his pistol at Seiyei Okuma, the woman's husband, ran
after the woman, caught her by the arm and dragged her bodily a distance
of about 100 meters to the top of a knoll for the apparent purpose of
having 31llicit sexual relations with her. While dragging his victim along
the ground and upon reaching the top of the knoll he fired five shots
from his pistol in the direction of various natives. He then committed
a most brutal and vicious attack upon his victim by striking her about the
face and head with a pistol within plain sight of several natives. A4s a
direct result of such attack by the accused, Shige Okuma died in a hos-
pltal a few hours later.

' Malice, which is the essential element of murder, may be presumed
where a deadly weapon is used in a manner likely to produce death and
death is actually the result of such use (CM 324519, Davis, butt or stock

of carbine considered a deadly weapon; CM 325492, Mosley, a blunt instru-
ment so considered). : ‘

- The defense objected to the admission in evidence of the accusedls
pretrial statemsnt, which amounted to a confession, wherein the accused
stated he did attack Shige Okuma by striking her several times with a
pistol. The claim of the accused that he was compelled to sign the state-
ment through fear of the pistol of Lieutenant Rogers or of being beaten is
not tenable.. If Lieutenant Rogers had his pistol on his desk, which fact
he could not remember, he must have had it there as a natural precaution
in view of the character of the crime it was suspected the accused had com-
mitted. There was no evidence that Lieutenant Rogers picked up the pistol
or threatened accused with it in any way. In the absence of such evidence’
it is impossible to understand why the accused was afraid unless the sight ... -
of the gun produced unwelcome memories in his mind concerning his attack
upon Shige Okuma, Even if the latter be trus, it can hardly be said that the
confession was involuntary if accused was thus induced to make it. The
accused could not have been afraid of being beaten because he admits before
the court no violsnce or threats were used by Lieutenant Rogers. It does
- not appear in the record how or when he received the "bump on his head",
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It 1s as reasonable to assume they were result of the violent handling
he received at the hands of the Oldnawans when he was captured as to
assume such injuries were result of a beating given accused by military
authorities. The record fails to disclose any substantial evidence that
the statement of accused was given involuntarily. It follows that the
court comnitted no error by admitting the accused's statement.

Complete evidence having been produced as to the voluntary nature
of the statemsnt of the accused it became a question of fact and the de-
cision of the court is final thereon (CM 320230, Huffman, 69 BR 261,
267; CM 325378 Catubig; CM 329162 Sliger).

5. The cowrt was legally constituted and had Jurisdiction over the
accused and of the offense. No errors injuriously affecting the sub-
stantial rights of the accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence. 4
sentenze of death or imprisonment for life is mandatory upon a convic-
tion of a violation of Article of War 92, Confinement in a penitentiary
is authorized by Article of War 42 for the offense of murder, recognized
as an offense of a civil nature and so punishable by penitentiary confine-
ment for more than one year by Title 22, Section 2404, District of
Columbia Code, '

/%ﬂm Judge Advocate

Judge Advocate

s Judge Advocate
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In the Office of The Judge Advocate General
Washington 25, DC

JAGH CM 32888l ST 20 may 198
UNITED STATES ; EIGHTH ARMY

V. ) Trial by G.C.M., convened at APO

) ) 3)43, 30 QltOber, h,5’6,7 November

Private First Class JACK C. HALE ) 1947. Bale and Mullimmix: Dis~
(RA LL169013), Private MAURICE F. ) honorable discharge and confine-
JENSEN (RA 17219065), and Technician ) ment for life. Jensen: Dishon-
Third Grade RALPH A. MULLINNIX (RA ). orable discharge and confinement
18134409), all of 78th Engineer Main- ) for twenty (20) years. United
tenance Company, 598th Engineer Base ) States Penitentiary, McNeil Island,
Depot. ) Washington.

‘ REVIEW by the BOARD OF REVIEW
HOTTENSTEIN, LINCH and BRACK, Judge Advocates

1. The Board of Review hag examined the record of trial n.n the
case of the soldiers named above.

2. The accused were tried, on a rehearing, upon the following
Charges and Specifications:

CHARGE: Violation of the 96th Article of War.

Specification: In that Technician Third Grade Ralph A.
Mullinnix, Private First Class Jack C. Hale, amd
Private Maurice F. Jensen, all of the 78th Engineer
Maintenance Company, 598th Engineer Base Depot, APO..
503, acting jointly and in pursuance of a common
intent, did, at or in the vicinity of Yokohama, Honshu,
Japan, on or about 7 June 1947, willfully, unlawfully,
feloniously, forcefully and against her will, seize,
kidnap and carry away one Hatsuko Kanai, a Japahese
woman, with intent to hold and detain and who did hold
and detain said Hatsuko Kanai, with the intent and pur-
pose of committing rape. .

ADDITIONAL CHARGE: Violation of the 92nd Article of War.

(The accused Technician Third Grade Ralph A. Mullinnix, Private
First Class Jack C. Hale, and Private Maurice F. Jensen, were
tried sepa.rately on the following specification).

Specifica.tion: In that # #* 3, 78th Engineer Maintenance Com-
pany, 598th Engineer Base Depot, APO 503, did,-at or in -
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the vicinity of Yokohama, Honshu, Japan, on or about
7 June 1947, forcibly, feloniously, against her will,
have carnal knowledge of one Hatsuko Kanal, a Japanese
WOman. !

Bach accused pleaded not guilty to and was found guilty of the Charges
and Specifications. No evidence of previous convictions was introduced.
Each accused was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due, and to be con-
fined at hard labor for the term of his natural life. The reviewing
authority approved the sentences, but reduced the period of confinement
to twenty years as to accused Jensen, designated the United States -
Penitentiary, McNeil Island, Washington, or elsewhere as the Secretary
-of the Army may direct, as the place of confinement, and forwarded the
record of trial for action under Article of War 50%.

3. Evidence for the prosecution.

. _ Miss Hatsuko Kanai, the prosecutrix, a Japanese national, testified
substantially as follows: at about 2100 hours, 7 June 1947, she, her
mother Ichi Kanai, and a friend, Atsuko Murai, weré walking home from a
theater in the vicinity of Yokohama, Japan. An American Army truck
with three soldiers aboard.approached them from the rear and stopped

! about eight feet away from them. She identified the accused, Sergeant

Mallimix, as the. driver of the truck, Pfc Hale as the soldier who sat

. next to the driver in the cab of the truck and Private Jensen as the
~ .soldier who was in the body of the truck (R 22-23). The accused Hale
. dismounted from the truck and spoke the words "pom~pom" (meaning sexual
intercourse)to the Japanese nationals, apparently in the intérrogatory
form, to which Hatsuko Kanal replied ®¥No."* Accused Hale then pulled :
Eatsuko by the hand and put her on the truck on the driver!s seat between
~ Mullinnix and himself (R 23,25). Witness stated that she did not go with
~ Hale willingly, that it was against her will and that she tried to get

off the truck but that Mallinnix, the driver, grabbed her, pressed her

down and said "don't you get off.® (R 2i). She did not cry for help

when she was being placed in the truck (R 39) but when she heard the

soldiers talking about "mama-san® (her mother) she was afraid her mother

might be put into the truck so she told her mother "Go away mother." '

(R 25).  After the prosecutrix was on the truck, the truck started down .

- the road and when another vehicle approached them from the opposite direc-
tion, .the soldiers pushed her head down between the seat and the engine.

The truck turned off the highwmay into a side road and got stuck in a

. rice field (R 26). Accused Hale then took Hatsuko's kimono off completely
. and he told her to take off her underwear. She tried to prevent her
clothes from being removed by holding her two arms across her breast.
~ but Mullinnix pulled off & part of her clothes and Hale "helped" her
. take another part off. Hale told her that if she did not remove her
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clothes "I am going to strike you." (R 26~27). When all of Hatsuko's
clothes were taken off one of the soldiers (she did not know who) told
- her to come to the back of the truck and lifted her from the cab to
the ground. One of the soldiers spread her clothes on the ground and
told her to lie down (R 28). Hale told her "If you don't lie down I
going to strike you.®” (R 30). Hatsuko lay down and the driver
(Mullinnix) got on top of her and had sexual intercourse with her.
Witness stated that she knows what sexual intercourse is "Because I
wasn't a virgin."; that the driver (Mullimnix) put his penis within
her sexual organ; and that she could tell when his penis was in or
out (R 30-31). She further testified that she did not try to stop
the driver from having sexual ¥intercourse with her because "That was
late at night and if I run away I might get caught again so I did not
call for help. If I refused him why I might get killed so I did not
do anything." She then testified as follows:

nQ. Did the driver hit you?
A. Yes, he hit me. .

Q. Howmahytimes? - ' . }
A. Once or twics. .

Q. Did the driver threaten you?
A. Yes, he did." (R 31,33) .

After accused Mullinnix finished having sexual intercourse with her,
the accused Hale got on top of her and had sexual intercourse with her.
His penis penetrated her female organ. When asked whether she tried to
gstop him, she replied, "I tried rise but he told me 'lay down.'®" She
then testified as follows: , ‘

Q. Did he hit you?
A. Yes, he struck me.

Q. Did he threaten you?
A. He did." (R 31-32,33)

When accused Hale completed this act of intercourse, the accused Jensen
got on top of Hatsuko and had sexual intercourse with her. Higs penis
penetrated her female organ. Accused Jensen did not hit or threaten
Hatsuko and she stated that she did not try to stop Jensen from having
sexual intercourse with her because "I thought the little fellow /Hale/
might strike me if I do not obey him.", and that she was afraid of Hale
because "He threatened me most so I was scared." TVhen asked, "At any
time during any of the. three periods did you give any one of these men
permission to have sexual intercourse?", she replied, "No, I did not;
but I might get killed if I don't let them do it what they want." (R
31-32). Following the accused Jensen's act of sexual intercourse, each
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accused, in turn, again had sexual intercourse with the witness and
the accused Hale repeated the sexual act a third time (R 32-33). During
this period of sexual intercourse with the three accused a Japanese
civilian passed through the area and talked to the little fellow (Hale)
and to the taller fellow (Jemsen). Hale was saying something about M"uma
uma,” which means "horse" in Japanese. The Japanese national passed along-
side where Hatsuko was lying and the witness stated that at that time

- ghe called for help saying "tasukette." She only called cut for help
once because Mullinnix, who was having intercourse with her then put
his hand over her mouth and told her "quiet." Mullinnix hit her at
that time. Accused Hale and Jensen then went away looking for a horse
(for the purpose of pulling the truck out of the mud) and Hatsuko tried
to run into a house which was nearby but Mullinnix eaught her (R 33-34).
When asked why she did not call out for help when she saw a house near-
by, she stated, "I could not say or speak anything because that little
i(‘ellg;r [Halg_7 -='if you talk I am going to strike youl So I did not.m
R 3 ‘ .

When the accused completed their acts of intercourse with the
witness at the truck, they took her to a farmhouse close by. To the
question, "Did you go with them willingly?", she answered, "I been
accompanied by them and they took me to this house. If I get there I
could see someone at least and I could call for help. i # # I just put
my okoshi on and I followed them. 3 3t # Yes, I put my clothes on and
went.® At the farmhouse the farmer let them in and gave them a room
to sleep in. She did not say anything to the farmer and could not
"because this little fellow /Hale/ following me even I go to the latrine
or any other place." When they went to bed she slept between accused
Hale and Jensen while Mullinnix slept in an adjoining room. Diring the
night Hale again had sexual intercourse with her. She stated that she
did not give Hale permission to have intercourse with her but she did
not call for help for the reason that "If I talk I might get struck

a(.ga:i.réz_S and I didn't know where this occupant sleeps in this house."
R 36). : )

The accused went to sleep and when the witness heard them snoring
she got out of bed, woke up the lady of the house and asked her where
the closest police box was. The lady of the house refused to help the
witness at that time of the night (midnight) so the witness returned
to the room where she had been originally. The witness did not sleep
during the night and at 0500 hours in the morning she borrowed a
kimono from the lady of the house, wore it under her own kimono and
then walked outside barefooted and went home (R 36-37).

On cross-examination the witness explained certain pertinent
- questions as follows:

"Q. Did you cry for help while you were being supposediy
carried to the truck? : :

A. No, I did not cry at the time.
] T # * *
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How did you expect to’ gain help if you did not cry for
help? -
I didn't think so because it was 9:00 o'clock and there
were not so many people walking. The spot this incident
happened--usually they have quite many incidents happens
in that spot. Even though I called for help it is just
girl friend and my mother and they could not be rescued me
and after I placed in truck one of the men pushed me down
between seat.

* #* *
Since there were nobody around, so even though I ca].'l.ed for
help I do not think it could be rescued.

Is it not true then you assumed that no one would hear you,
and made no effort to call for help?
Even though I call for help it wasn't much time because as
soon as they place me on truck, truck started moving. When
I saw oncoming vehicle I try to call out for help but at the
time they press hand over my mouth and told me to shut up.

* 3
You stated that your clothing was removed by force in the
vehicle. ‘Vere any of your clothes torn?
It wasn't any part been torn but been get muddy.

As you struggled to prevent the soldier from taking your
clothes off, how can you account for the fact that your
clothing was not torn?
I don't think it would tear off if. they carefully removed it.
* #*
Did you help the soldiers remove part of the clothing when
they asked you?
Yes, that is correct.
% * *
Did the soldiers force you to the ground or tell you to lie
down and you lay down on the ground?
I been told to lie down and been pushed.

Is it not true that when the driver had intercourse with you
you cooperated to the extent of spreading your legs and

. inserting the penis for him?

No, it is not so; I didn't do.

While the driver was having intercourse where were your arms?
Hand down normally.

Did you try to fight with your arms, cross your legs, move .

~your body or cross your legs?

Yes, I did once try to roll on the side way.
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Q.
A.

Q.
A.

Q.
A.

Q.
A.

Q.
A,

- Ao

Q.

A.
Q.
A.

Q.
A.

Q.
A.

Yhat happened?
Then I started rolling the side he forced my ‘legs to spread
open and he pressed me down. ,
#* #* *
Why did you not cry for help?
If I call for help they may get angry.

Are you afraid of American soldiers? '
Yes, I was afraid of them at that time. (The translations of
the last answer was corrected as follows; 'A. She said that
she was afraid of these three soldiers but she wasn't afraid
of the others, and she thought that Amerlcan soldiers were
good soldiers!).

#* #* : % :
At any time while the driver was having intercourse, did
the other two soldiers hold you?
No, they did not.

Where were the other two soldiers?

. I was mainly afraid and I didn't know where they were.

3t

Did he éﬂ _7 push you back down or did you remain there
after the driver finished?

I tried to rise and I been told to lie back down again.

You were not forced?
No, did not. .
#* # it

At the time the soldiers went to the farmhouse did they
force you to accompany them?

Yes, they asked me to go and then I followed them because
if I get this farmhouse I can ask someons to help me. After
I get there I seen no lights in that house. I thought it was
warehouse and I was disappointed because .I would not he able
to get any help there.

If the soldiers only asked you to accompany them and not force
you, why did you go?

Because if I get farmhouse should be someone in farmhouse and
I could ask them to help me.

Thy go to the farmhouse; why not refuse to.g to the house with
the soldiers when they asked you? :
Because they might give me help at farmhouse. If I resist they
might harm me more so I tried to get on good side with them--

tried te fool them and get to farmhouse and try to get some help.
3t * 3*
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Q. You stated that while after you went to sleep in the farm-
house that the little soldier /Hale/ had intercourse again.
Since you were among friends why did you not cry out for help?

A. After I came back from bathroom they were in other room and
that house was quite large and I did not know occupant and
I could not call out for help-- this soldier might get angry.
So I try to fool them and try to be nice to them.

* 3 3
Q. You did not try to call for help?
A. No, I did not call for help tha-t moment. (R 39,1&0,1&1,)43,}45,&8).

Mrs. Ichi Kanai, mother of the prosecutrix and Miss Atsuko Murai,
-testified substantially as follows: that at about 2100 hours, 7 June
1947, they were walking home from a movie with Hatsuko Kanai when an
American army truck stopped about ten feet away from them and an American
soldier spoke the words "pom pom." Then a soldier dismounted from the
truck and both witnesses ran away. Neither witness could identify the
soldiers on the truck. Both witnesses saw the truck drive away and
both witnesses heard Hatsuko call to them to "go away.® They saw Hatsuko
again the next morning. Her hair was "messy'; she had a bruise under her
eye; she had someone else's kimono under her clothes and she did not have
any shoes on. Ichi Kanal further testified that when Hatsuko was six
years old, she was given away to a geisha house but it was not known that
time that the geisha house was "in the business." (R 20,13,16,53—57)

Mr. Kiyoshi Hiruma, a Japanese national, identified the accused
Jensen, Hale and Mullinnix, as the three soldiers who broke into his
house on the night of 7 June 1947 and, after finding witness in bed,
stated "We are sleepy and want you to let us stay over night," A
Japanese girl was with the accused and "She came in with Jjust underwear
and Okoshi. She did not have any kimono on a.t that time. # i 3 Her
feet were middy and seems she was trembling % % # I could not state
whether she was trembling, but she didn't have any kimono on and she was
barefooted.i * # She asked me to help her %  # at the time she came in."
Titness did not help the girl because the soldiers seemed to be drunk and
he was afraid they might harm him. The accused and the gu‘l stayed at
the witness' home overnight (R 57-63).

Mr. Robert D. Allen, an agent of the Lith Criminal Investigation
Division, Yokohama, Japan, identified Prosecution's Exhibits No. 1 and 2,
as the sworn pre-trial statements he received from accused Mullinnix;
Prosecution's Bxhibits No. 3, L4 and 5, as the sworn pre-trial statements
he received from accused Hale; and Prosecution's Exhibits No. 6 and 7,
as the sworn pre-trial statements he received from the accused Jensen.
Each accused was advised of his rights under Article of War 2 prior to
making each statement and no promises or threats were offered to anyone
of the accused and each wrote his statement in his own handwriting. Each
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statement was received in evidence over objection by the defense, who
contended that the statements were involuntarily given, but the defense
stated that it was unable to present any proof in support of its con-
tention (R 70-85).

In Prosecution's Exhibits Nos. 1 and 2, accused Mullimnix stated,
that on the night of 7 June 1947, he, accused Hale and Jensen were in a
truck driven by himself. A&t about 2245 hours, they were returning to
camp from the "Seven Mile House," where they had been drinking, and
came upon three women who were walking in the same direction they were
traveling. He stopped the truck sbout ten yards in front of the women.
Hale, who was sitting in the front seat of the truck, spoke to the
women and when they started to walk off Hale stopped one of them by
force and put her in the truck. He (Mullinnix) drove off into a side
road and the truck stuck in a rice patty. Hale undressed the woman, put
her on the ground next to the truck and had intercourse with her. When
Hale finished his act of intercourse, he (Mallinnix) had intercourse
with her and Jensen was next. Hale and Jensen then went to a Japanese
house in the area to find a place to stay for the night. ¥Xhen Mullinnix
went over to the house he noticed that the door of the house had been
broken off but did not know that it had been broken until later. ¥hen
he learned it was all right for them to stay there for the night, he
(Mullinnix) went into one room, where he slept on the floor, while Hale,
Jensen and the girl went into another room and closed the door. The next
rorning when he woke up, the other two men were already up and dressed
and the woman had left the house. When Private Hale had intercourse
with the woman he spoke something in Japanese and she lay down on the
ground and he mounted her. She offered no resistance whatscever. She
did not try to rise or raise her voice and seemed to cooperate with
Hale. Vhen he (Mullinnix) had intercourse with her, she cooperated in
every way. When he mounted her, ®she even put it in for me" and she did
not seem to mind the intercourse whatscever. At the time he was having
intercourse with thewoman, a man passed by on a bicycle and the woman tried
to holler so, he being in a passionate state of mind, believes that he
put his hand over her mouth but is not certain. At no time during the
evening did he strike the girl.

In Prosecution's Exhibits 3, 4 and 5, accused Hale stated, in
pertinent part, that on the night in question when he, Mullinnix and
Jensen cams upon "this girl," he got out of the truck and put the girl
in the front seat of the truck with Mullinnix and himself. The girl _
yelled something to the girl she was with and as she did this, Mullimix
and he pulled her down in the seat and drove away. A jeep approached
them so Mullinnix and he pushed and held the girl down between the
seats until the jeep passed. Just before they turned off the main road,
Jensen and he pulled her dress down around her waist. Then the truck
got stuck in the rice field he and Mullinnix forced the girl to lie down
in the back of the truck so that Mullinnix could have intercourse with .
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her while he 2nd Jensen watched. The girl struggied. Then he had
intercourse with her on the ground outside of the truck. During this
intercourse two Japanese men came by the road and the girl "yelled sigi
or help." He put his hand over her mouth at this time. Jensen next

had intercourse with the girl and then itullinnix again had intercourse
“with the girl. During the latter intercourse, a man came by on a
bicycle and stopped. Mullinnix put his hand over the girl's mouth and
he (Hale) went over to ask the man where he could et a horse. He again
had intercourse with the girl. After he and Jensen found a house where
they could sleep that night, he went back to the truck "and got the girl"
and then returned to the house. Jensen and he slept with the girl and
Mullinnix slept in another room. He again had intercourse with the girl.
.hen he woke up the next morning the girl was gone.

In Prosecution's Exhibits No. 6 and 7, accused Jensen stated that
when he, Hale and Mullinnix saw two ladies and the girl walking down
the road, Hale told Mullimmix to stop. Then Hale jumped out of the
truck and forced'her" to get in the truck and they drove off. The girl
was screaming, so Hale put his.hand over her mouth to keep her quiet.
After the truck got stuck in the rice field, Hale took her out of the.
truck. She screamed and Hale slapped her. Hale took her clothes off
and had intercourse with her. Then Mullimix and he (Jensen) had inter- -
course with her. Hale took the girl to a house where they slept that
night. Hale slept with the girl and he (Jensen) 1lay down and went to
sleep. The court was reminded that each of the accused's statements was
offered in evidence only against the accused who made that particular
statement (R 83).

" 4o Evidence for the defense.

Mr. Toyoaki Katori, a Japanese national, testified that on the
night in question he passed within 30 inches of three soldiers and a
Japanese girl near a truck. One soldier was on top of the girl. He
did not see the girl struggling as to free herself but he heard her
call cut for help in a low tone saying "tasukete kudasai--please help
me." The voice sounded like a sweet voice and he did not think it was
in a frightened manner. "I believe she was lying there as‘ helpless;
could not do anything.® The nearest house to the truck was about twelve
feet away (R 86-87). oo

Mr. Masayuki Shiruma and Mrs. Kiyo Shiruma testified that at about
2100 hours, 7 June 1947, a truck stopped and was stuck about 25 feet away
from their house. They heard English speaking voices which they did not
understand and a girl's voice. There was some commotion going on but the
tone of the voices was normal and they did not hear any voice calling
for help (R 93-94,96). '

Mrs. Miyoko Sugiyama and her daughter, Miss Sumi Sugiyama, testified
“at Hatsuko Kanai rented a room in their house from October 1946 to
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about June or July 1947; that during this period Hatsuko had an
American boy friend and Japanese boy friend visit her two or three
times a month and that on some occasions her boy friend stayed with
her overnight (R 98-102).

Miss Hatsuko Kanal, the prosecutrix, was called as a defense
witness and testified that she had never reported the alleged incident
to the police because "I hate to see it brought to court and interfere
‘some other people', and that she did not know any of the accused prior
to the alleged incident (R 102-103). '

Staff Sergeant James E. Trippe testified that on the day in question
the accused were with him at the Seven Mile House, Japanese cabaret,
celebrating his birthday. They were all drinking American and Japanese
beer and whiskey, and in his opinion, they were all drunk. "“We were
all feeling good but majority knew what we were doing. I could not
state about the others. Ags far as myself I knew what I was doing. I
could not state. I do not know how whiskey affects them" (R 103-104).

After the accused were duly informed as to their rights to present
evidence in their own behalf, they respectively elected to submit the
following unsworn statements through their counsel.

The statement of the accused Mullinnix was read as follows:

"On the Tth of June the three of us went with some others
to the Seven-Mile House where we had quite a bit to drink. We
started drinking that afternoon at about 2:00 PM and were drink-
ing GI beer at the beer hall; then went to the Seven-Mile House
where we had a lot of Japanese beer and Tommy's Malt, which is
a Japanese whiskey. At about 8:30 that night we left the others
at the Seven-Mile House and started to go back to the company--
when we first encountered the girl. She got into the truck; she
didn't seem to resist in any mammer. After Jack Hale got out
and brought her back it seems as if he didn't use any force, and
that she came along willingly. He helped her into the vehicle
by 1lifting her from the back. That seemed natural because the
step of the weapons carrier is so high. When the truck got stuck
we helped the girl over the back of the seat because there was a
top on the vehicle and it seemed a lot easier for her to get over
that way. I had the first intercourse with her and I spread ny
raincoat on the ground. She spread her underwear on top of this.
When I told her to lay down she did and assumed the normal posi-
tionBr intercourse. I didn't push her and no one else did. She
Just lay down and got into the proper position without being told.
Vhen I mounted she seemed to cooperate in every way and even in-
serted the penis for me. At the time the intercourse was over
she seemed more pleased than anything else. At no time during
the two times I had intercourse with her did T use any force
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whatsoever to hold her down or to make her do anything she
didn't want to do. She didn't put up any struggle, didn't
cross her legs, didn't do anything to prevent me from doing
it. She didn't try to roll out of reach; she didn't bite or
kick me. I may have hit her inadvertently during my excite-
ment but I don't remember if I did."

The statement of the accused Hale was read as follows:

"Me and Jensen and Mullinnix was at the Seven-Mile House
that night celebrating a birthday. When we saw the girls the
truck stopped. I got out-and asked the girl: "You pom pom?"
She said something I couldn't understand and then I put my hand
on her shoulder and motioned toward the truck and then she started
walking toward the truck. And then when we got to the truck I
helped her in by lifting her onto the ruming board. Then we
started on the road toward Tsurumi. She helped us remove some of
her clothing. As a jeep came toward us we put the girl out of
sight because it might be an MP and we didn't have permit to carry
Japanese, I may have been rough with her at this time and may have
hurt her a little because of the drinking but I don't remember.
And -then we turned off on a side road where the truck becams stuck.
We helped her to the rear of the truck by lifting her over the
front seat. As I had my imtercourse with her I did not force her
in any way and as I had my intercourse I was the only one near the
girl., The others was down on the highway trying to get help. When
I started to have intercourse with her I said "lay down" and she
did. She spread her legs apart. As I remember as I started my
second intercourse with her she said "dozo" which means in English
"help yourself." After we had gone to the.farm house and had gone
to bed for the night we were lying in bed talking and joking with
each other and then I had intercourse again. I do not remember
when she left the house for Iwas asleep and when I woke up she was
gone., I don't remember hitting her on purpose. I may have accidently.
I think she got hurt most when I pushed her down between us when
the vehicle came the other way, and when we run into the rice paddy--—
we stuck fast and I think she bumped into the windshield. I know I
did." :

The statement of the accused Jensen was read as follows:

"fe were at the Seven-Mile House drinking that night and
about 8:30 Hale and Mullinnix and I started to go home. Vhen we
stopped to pick up the girl I didn't see what Hale did because the
top of the truck was in the way. So when the girl got in I
naturally thought that she had coms along willingly. I did not
see her struggle with anybody, if she did. When I had intercourse
with her she lay down. The other boys were trying to get the truck
out. I told her to lay down and she did. She seemed to help me in

11


http:yourself.11

(280,

every way. She didn't twist or squirm. She put her arms around
my back and seemed to enjoy it. The second time I told her I
would take her home. I did not use force on her at any time."

5. Specification of the Charge: Under this Specification, the
accused are charged with acting jointly and in pursuance of a common
intent, in willfully, unlawfully and feloniously, forcefully and against
her will, seizing, kidnapping and carrying away Hatsuko Kanai, a Japanese
woman, with intent to hold and detain her for the purpose of committing
rape in violation of Article of War 96. Thus it appears that the Speci-
fication was intended to charge the accused with the commission of the
crime of kidnapping, in violation of Article of War 96, as "a crime or
offense not capital." To come within the meaning of this particular
phrase of the 96th Article of War, the Specification must allege and
the evidence prove that the offense charged vioclated the public criminal
law of the United States, which public law of the Federal Government was
in full force and sffect at the place where the offense was committed
(oM 1928, par. 152c). Accordingly, the offense charged and proven must
be one defined by Act of Congress or existing in the common law as
enforced at the situs of the offense by the Federal Govermment (MCM 1921,
par. L6 III). At common law the crime of kidnapping was committed only
if the victim was carried out of his own country and beyond the protection
of its laws (31 Am. Jur., Kidnapping, Sec. 5; Black's Law Dictionary, 3rd
Ed. p.1055). That offense was neither charged nor committed in this case.

The only Federal kidnapping statute in effect throughout the United
States is the so-called "Lindberg Act," 18 United States Code 408a. This
statute by its own language, necessitated by constitutional limitations
on Federal jurisdiction, defines the violation as the transporting of the
‘victim in interstate or foreign commerce. Section 408b thereof defines
"interstate or foreign commerce" as "transportation from one State, Terri-
tory, or the District of Columbia, to another State, Territory, or the
District of Columbia, or to a foreign country, or from a foreign country
to another state, Territory, or the Dlstrict of Columbia.® That offense
was not charged in this case. Since the Specification alleges and the
evidence shows that the entire incident occurred within the city of -
Yokohama, Japan, it camot be said that the Specification alleges or
that the proof sustains the commission of a crime under the "Lindberg
Acth or of "a crime or offense not capital®" within the meaning of that
provision of Article of War 96 (CM 324802, O'Brien, 19473 CM 265225,
conr&d, et alo, h BR (N‘TO'MTO) 105)

It clearly appears, however, that the offense charged is a disorder
‘to the prejudice of military discipline and conduct of a nature to bring
discredit upon the military service, properly chargeable under Article
.of War 96 (CM 265225, Conrad et al, supraj CM 32h802, O'Bnen, 1947,
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’

sugra.) The words of the Specification "feloniously" and "kidnap" add
nothing to the Specification, they being mere surplusage and an inaccurate
conclusion of law (Cli 233182, Blue, 19 BR 3L45; Cl 328133, Konno, 1948;

State v. Sutton, 116 Ind. 527, 8 Am. Crim. Rep. 452,L454; Sec. 780, wharton's
Crim. Law, and cases therein cited). Accordingly, since the Specification
suitably alleged an offense, other than kidnapping, and the word "kidnap"

- not being necessary or sufficient in itself to charge the crime of kid-
napping, that word need not be excepted from the Specification in holding
that the Specification alleged a military offense or to support the find-
ings of guilty thereunder.

The evidence of record amply supports the several properly pleaded
allegations of this Specification against each accused. In this regard
it was shown that at the time and place alleged, the three accused
approached the alleged victim in a truck and the accused Hale asked her
if she was agreeable to engage in sexual intercourse. When she replied
in the negative, the accused Hale grabbed her by the hand and put ner in
the truck where she was forcefully, and against her will, restrained and
then carried away to a place where each accused had sexual intercourse
with her. The victim did not know any of the accused and there is no
evidence that the accused knew or had ever seen her before the night in
question. She was seized from among her two comvanions who ran away and
were warned by the victim to "go away.®™ The incident occurred on a dark
night under circumstances of overpowering intimidation likely to produce
fright and fear of great bodily harm if resistance to the force employed
_were interposed. The victim testified that she was afraid and scared of
being killed if she resisted. She cried for help when she saw another
" vehicle approaching while she was being carried away on the truck, but
her cry for help was stifled by the hand of one of the accused who placed
it over her mouth and by being pushed down between the seat of the truck
and the engine thus concealing her from public view. She tried to jump
from the truck but was restrained by force and by threat of bodily harm.
The evidence shows that the accused Hale and Mullinnix both applied
physical force and asserted verbal threats against the victim during her
restraint in the truck. While the evidence does not 'show affirmatively
that accused Jensen used any physical force to restrain the victim in
the truck or that he initially, with his co-accused, performed any act
to seize or abduct the victim, it is a reasonable inference from all the
evidence, that his participation in. the fruits of the crime and especially
from his pre-trial statement which was adduced in evidence, indicating
his complete knowledze of the abduction at the time it was being per-
formed, that he was, prior thereto and at the time thereof, acting in
concert with his co-accused and that he was abetting the accomplishment
of the abduction. Such an inference is further warranted by the showing
that accused Jensen's unsworn statement in court in which he stated that
he was unmindful of the manner in which the victim was "picked up" in
the truck because the top of the truck (weapon's carrier) obstructed his
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view, is directly contradicted by his statement in his pre-trial state-
ment (Pros Ex 6) wherein he related that they (the accused) saw two
ladies and the girl walking down the road and Hale told Mullinnix to
stop; that Hale then jumped out of the truck and forced her to get into
the truck. In cM 12341l, Cook, et al., it was held that to constitute
any of the accused aiders and abettors, it is not necessary that they
should have assisted in the particular acts of criminal violence, but

it is sufficient if they were acting in general concert with the actual
perpetrators of such acts in their commission (CM 248793, Beyer, et et al.,
50 BR 40, 2hki). The United States Code provides that, "Whoever directly,

* commits any act constituting an offense defined in any law of the United
States, or aids, abets, counsels, commands, induces, .or procures its
commission, is a principal." (Title 18, USC, Sec 550). We are there-.
fore of the opinion that the record of trial is legally sufficient to
support the findings of guilty of the Specification of the Charge as to
each accused. Since the sentence adjudged and as approved by the review-
ing authority as to each accused, is within the authorized maximum limit
of punishment for the offense of rape, of which each accused was convicted,
and as hereinafter reviewed, it is urmecessary to determine the authorized
maximum punishment which could have been awarded for this separate offense.

. 6. As to the Specification of the Additional Charge each accused
was charged and convicted of forcibly, .feloniously, against her will,
having carnal knowledge of one Hatsuko Kanai, a Japanese woman, in
violation of Article of War 92.

The offense thus charged and of which the accused were convicted
constitutes the crime of rape as denounced by paragraph 149b, Manual
for Courts-Martial, 1928, which provides: "Rape is the unlawful carnal
knowledge of a woman by force and without her consent." The essential
elements of proof of this offense are therein set forth as:

"(a) That the accused had carnal knowledge of a certain
) female, as alleged, and
(b) that the act was done by force and wit.hout her
) consent.

Force and want of consent are indispensable in rape; but the force in-
volved in the act of penetration is alcne sufficient where there is in
~ fact no consent. Mere verbal protestations and a pretense of resistance
are not sufficient to show want of consent, and where a woman fails to
take such measures to frustrate the execution of a man's design as she
is able to, and are called for by the circumstances, the J.nference may
be drawn that she did in fact consent (MCM, supra).
- The evidence is undisputed that each of the accused had carnal
knowledge of the prosecutrix as-is shown by the testimony of the prosecu~
trix, by the pre-irial statements of the accused (Pros Ex Nos 1 to 7
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incl), and by the admissions of each accused in his unsworn statement

in court. The only question requiring consideration in connection with
the offense charged is whether the act.of carnal knowledge by each accused
was committed against the will of the prosecutrix, that is, without her
consent, in order to constitute each such act, an act of rape within the
definition of that offense as hereinabove noted.

In order to properly evaluate the evidence on this question, the
following authoritative statements, generally cited on this subject,
are quoted as & guide: .

#The importance of resistance is to establish two elements
in the crime--carnal knowledge by force by one of the parties
and nonconsent thereto by the other. These are essential in
every case in which the complainant had the use of her faculties
and physical powers at the time, and was not prevented by terror
or the exhibition of brutal force. If there is a lack of -
resistance, there is small occasion to use force.

"Resistance or opposition by mere words is not enocughj;
the resistance must be by acts, and mist be reasonably pro~
portionate to the strength and opportunities of the woman.
She must resist the consummation of the act, ahd her resistance
mist not be a mere pretense, but must be in good faith, and-
mist persist until the offense is consummated.

"The authorities are not in harmony as to what degree of
resistance is necessary to establish the absence of consent
in a prosecution for rape. Some cases require the utmost
resistance, and the most vehement exercise of every physical
means or faculty within the woman's power to resist the penetra-
tion of her person. Other authorities refuse to recognize
opposition -to this degree, and hold that to make the crime hinge
on the uttermost exertion the woman was physically capable of
-making would be a reproach to the law as well as to common
senge; and if her resistance was bona fide, and the utmost, as
far as she knew, that she could offer, it will be sufficient,
and it will not be necessary to show that she did not offer all
the resistance in her power. Notwithstanding the different
formulae adopted and approved by the various courts in stating
the rule as to resistance, the generally accepted doctrine as
deduced from the decisions seems to be that if the woman at
the time was conscious, had the possession of her natural,
mental, and physical powers, was not overcome by numbers or
terrified by threats, or in such place and position that
resistance would have been useless, it must appear that she
did resist to the extent of her ability at the time and under
the circumstances.
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"Resistance is necessarily - relative. It is accordingly not
necessarily illogical for courts to apply the requirement of
most vigorous resistance to- common cases, and to modify it in

" varying degrees and peculiar circumstances, and to refuse to
apply it to exceptional cases. In all cases, the circumstances
and conditions surrounding the parties to the transaction are to
be considered in determining whether adequate resistance was
offered by the female. It is proper to consider the age and
strength of the woman, and her mental condition as bearing upon
the question whether the act was against her will and consent,
and upon the extent of the resistance which the law required her
to make., 3 # 3%,

nit 3% ¥ The yielding to overpowering force is submission,
and not consent, but if the force is short of that, there may be
consent, or the act may not be against her will, and it is there-
fore often a vital question whether the woman ceased resistance
because it was useless or dangerous, or because she ultimately
consented. After the offense has been completed by penetration,
no submission or consent of the woman will avail the defendant.®
(Am. Jur., Criminal Iaw, Vol 1, p.905,906).

The review of the evidence before us clearly shows that force and
violence were used by the accused in the accomplishment of their sexual
gratification and that the alleged victim exerted and interposed a certain
degree of resistance to those acts of sexual intercourse. In the light
of the foregoing legal requirements it need only be determined whether,
under all the attendant circumstances, the degree of resistance and non-.
consent to the alleged act was commensurate to the physical ability and
means of the prosecutrix.

Obviously, the kind and degree of resistance which may be reason-
ably expected under the circumstances of this case must be gauged by the
physical and mental condition of the parties, the amount and manner of -
the force employed and the existing relationship between the parties.
Considering the manner in which Hatsuko was violently seized and carried
away, the terror of her plight, the mumber of the accused acting against
her and the existing relationship between them, a comparison of physical
strength is deemed hardly necessary. It is a matter of common knowledge’
that because of relations existing between these conquered people and

. our occupation forces they are more susceptible to threats, subjugation
and intimidation than people in our homeland would be, and consequently,
that utmost degree of resistance, normally required in the homeland,
cannot be reasonably expected of such a foreign individual who is placed
in the position of the victim in this case.

The evidence of nonconsent throughout the alleged episode appears
compelling to the Board of Review. A Japanese woman is seized in the
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dark of night from a public street, in the presence of her mother and

a friend, by a soldier of the occupation forces, toward whom the
Japanese people are pledged to spiritual submission. Desire for sexual
gratification is evidenced and the victim immediately indicates her
nonconsent. She calls to her mother to escape; she tries to resist,

is struck, pushed down in the truck, struck repeatedly throughout the
occurrence, her attempts to call for help stifled, and her two actual
contacts with possible help from Japanese sources meet with disappoint~
ing failure. Her later reluctance to complain or testify against
occupation soldiers who had already exhibited such lawless and un-
checked force is readily understandable. The issue as to her chastity
goes both to the point that consent may be more readily inferred on

the part of a person of loose morals than otherwise and to the argument
that a lower penalty would suffice where such a person is the victim
than in the case of one without this history. As to the first point,
the evidence is compelling that the victim did resist with all the
force that could reasonably be expected of a woman of a beaten nation
in the presence of three soldiers of the conguéror. As to the second -
argument, it is outstanding in evidence that the accused had no way of
knowing and did not know whether or not the victim was previously chaste.
For aught they knew, she may well have been the virtuous daughter of, the
most respectable and moral persons in Japan.

The case of Jensen has a slightly different aspect. He did not
participate in the violence or threats except by the addition of his
presence. He took advantage of the brutality of others to secure personal
sexnal gratification. This indicates that he like the others, is possessed
of a malignant spirit, the outcropping of which resulted in a crime of the
worst sort. He was no doubt led by older and more experienced men, one
of whom (Mullinnix) apparently was his work "boss." The evidence against
the accused Jensen under the specification of Charge I is that he was
drinking and was seated in the back of the truck. According to his state-
ment (Pros Ex 6), while in the back of the truck, he saw the three women
walking along the road. It has been held that under a joint indictment
against the perpetrator and those who were present to aid and abet in a
felony, each is responsible for the acts and may be convicted as a
principal (31 CJ 845). For one to be guilty as principal in the second
degree or as aider and abettor, he must share in the criminal intent of
the principal in the first degree. However, intent or preconcert may
be shown by all attendant circumstances and by the conduct of accused
subsequent to the criminal act (22 CJS 155-156 quoted with approval in
cM 234118, Reis, 20 BR 21i3). There is ample evidence that Jensen was
present and saw that the girl had been struck, and forced by Mullinnix
and Hale during their intercourse with her. Her fear and weakened
condition.were apparent to him. Nevertheless he took advantage of her
while in this state of fear and had intercourse with her. Although '
there is no evidence that Jensen physically mistreated her during his
intercourse with her, it was not necessary for him to use force to
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accomplish his desires, as the girl had reached a state where further
resistance on her part would have been futile (CM 255335, Besherse and
Iist, 50 BR 83). During the intercourse with Jensen shs showed her un-
willingness by crying and asking him to let her go home. His conduct
subsequent to the original offense in sharing in the fruits of the crime
is evidence of the criminal intent. Intent being a mental process must
be judged from all the attending circumstances. The following well-
established rule is applicable with respect to the second specification:
Consent, however, reluctant, negatives rape; but where the woman is
insensible through fright, or where she ceases resistance under fear of
death or other great harm (such fear being gauged by her own capacity)
the consummated act is rape (Vol I, Wharton's Criminal Law, 12th Ed,

Sec 701, p.942). Thus the Board of Review concludes that the evidence,
under all the attendant circumstances, is legally sufficient to sustain
a finding that the act of carnal knowledge alleged, as against each
accused, was committed against the will and without the consent of
Hatsuko Kanai.

7. Attached to the record of trial is a recommendation for clemency
in the case of the accused Jensen, signed by all members of the court,
in which it is urged that the period of confinement be reduced to 20
years in view of his age, inexperience and influence of his co-accused.
This recommendation was effectuated by the action of the reviewing
authority.

Consideration has been given to commnications in behalf of the
accused submitted by the following persons: accused Jensen's mother;
Right Reverend Monsignor E. J. Flanagan; Honorable Kenneth S. Wherry
and Honorable Lister Hill, United States Senate; Honorable Howard Buffett
and Honorable A. Leonard Allen, House of Representatives. Oral presenta-
tion on behalf of accused Jensen was made by Honorable Howard Buffett
and Honorable Frank A. Barrett, House of Representatives, and Mr. John
R. Berry, American Legion. Oral presentation on behalf of the accused
Mallinnix was made by Mr. John lLawis Smith.

8. The court was legally constituted and had jurisdiction of the
persons and the offenses. No errors injuriously affecting the substantial
rights of the accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence as to each accused.

A sentence to death or imprisonment for life is mandatory upon a con-
viction of a violation of Article of War 92. Confinement in a penitentiary
is authorized by Article of War L2 for the offense of rape, recognized as
an offense of a civil nature and so punishable by penitentiary confine-
‘ment by Section 278, Criminal Code of the United States (18 USC L57).

Vhere part of the whole sentence is punishable by confinement in a peni-
tentiary, the whole sentence may be served therein (AW L2). :

"y Judge Advocate

, ‘Judge Advocate
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DEPARTMENT GF THE ARMY
In the Office of The Judge Advocate General
Washington 25, D. C. :

JAGN-CM 328886

: - TECHNICAL IIVISION
UNITED STATES AIR TRAINING COMMAND
Vo Trial by G.C.M., convened at
Keesler Field, Missiasippi,
27 Jamary 1948. Dishonorable
discharge and confinement for
one (1) year. Disciplinary
Barracks. e

Private EVERETT L. WORTHY
(19241889), Assigned Squadron

TQ-1 (Pipeline), 3704th Air -
Force Base Unit.

| g T N el S e e

HOLDING by the BOARD OF REVIEW
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates

l. The record of trial in the ease of the soldier named above
. has been examined by the Board of Review.

2. The accused was tried upon the following Charge and Speci-
fication: ' ‘

CHARGE: Violation of the 69th Article of War. .

- Specification: In that Private Everstt L. Worthy, Squad-

. ron TQ-1, 3704th Air Force Base Umit, having been
duly placed in confinement in the Post Guardhouse, on
or about 11 October 1947, did, at Keeslsr Field, Mis-
sissippi, on or about 31 December 1947, escape from
said confinement berore he was set at liberty by proper
authority.

The accused plsaded not guilty to, and was found guilty of, the Charge
and its Specification. He was sentenced to be dishonorably discharged
the service, to forfell all pay and allowances due or to become dus,
and to be confined at hard labor for one year. The reviewing authority
approved the sentence, designated the United States Disciplinary Barracks,
Camp Gordon, Georgia, as the place of confinement, and forwarded the re-
cord of trial for action pursuant to Articls of War

"
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3. To prove the of fense the prosecution introduced the pertinent
guard report (Pros. Ex. 1), the testimony of the soldiers who were
guarding accused at the time of his alleged escaps, and the testimony
of an officer to establish the fact of confinement. Such evidence
stands uncontradicted and unimpeached and is of a nature and extent
to establish the guilt of accused beyond any reasonable doubt. How-~
ever, during the trial the prosecution also introduced into evidence
a pre-trial statement by the accused and the sole question before us
is whether certain impropristies, related to the admission of such
document into evidence, are of such a nature as to constitute fatal
error despite the positive and conclusive nature of the remaining
legal evidencs.

4. Preparatory to the introduction of accused's pre-trial
statement the prosecution called as a witness Captain William Karr,
who testified, in substance, as follows: That he was the officer ap~
pointed to investigate the charge in this case; that he first warned
accused of his rights under the 24th Article of War, and that accused
thereafter, no promises or threats having been directed toward him,
exacuted the written statement then identified by the witness and of=-
fered in evidence by the prosecution as exhibit 3 (R. 16-17). Where~
upon the following colloquy took place:

"PROSECUTION: Subject to objection by the Defense
Counsel, the Prosecution would like to introduce as
Prosecution's Exhibit #3, the statement about which
Captain Karr Just testified.

DEFENSE: If the Court pleases, I would like to ask
Captain Karr a question.

CROSS-EXAMINATION
Questions by Defense:

Q. Did Private Worthy ever state to you that he was
' a trusty?
A. (No answer).

DEFENSE: I object to the statement and wish to call
Private Worthy to the stand befare it is admitted.

PROSECUTION: This statement has been properly qualified.
The statement has been identified by the witness as the
one given to him by Private Worthy and signed by Private
Worthy in his presence, which he subscribed, the witness
himself subscribed as having witnessed the signature of
Private Worthy, and it has been properly identified for
introduction into evidence.
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DEFENSE: I am objecting to the statement and not being
given a chance to show why. I object to the introduction
of the statement on the grounds that the accused was not
aware, and does not know at the present time, just exactly
what he was saying in the statement at the time of the
investigation.

- PROSECUTION: The Court has before it a statement properly
identified, the statement is a confession which the Prose-

cution is trying to introduce into evidence, and there

are no grounds for an objection by the Defense Counsel in

any way whatever.

LAY MEMBER: The objection of the Defense is ovsr-ruled.
The admisibility of the statement has been properly
identified by an officer who is authorized to administer
oaths and it was given to him and in his presence and was
subscribed by him. It is admissible.

PROSECUTION: Does the Court admit it in evidence?

DEFENSE: I wish the record to show that the statement
was entered over the objection of the Defense and that
the Defense was not given a chance to prove why the state-
‘ment should not be entered.

LAX MEMBER: The statement is admitted into evidence and
will be read. '

FROSECUTION: Before we read the statement will the Court
excuse the witness? :
: (Witness excused)

The Trial Judge Advocate read the contents
of Prosecution's Exhibit #3 to the Court.

PROSECUTION: The Prosecution rests.

DEFENSE: Will the Court please advise the accused of
his rights as a witness.

LAW M:MEBER: Private Worthy, it is my duty to explain

to you that you have the legal right to be sworn as a
witness and testify in your own behalf, under oath, like
any other witness, and be subject to cross-examination
on the whole substance of any offense to which you testi-
Iy in explanation or denial; make an unsworn statement,
either written or oral, to the Court, which will be taken
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for what it is worth in explanation, denial, or excuse
or you may do both without being subject to cross=-
examination; or you may remain silent, in which case
no inference of your guilt or innocence will be drawn
by the Court, nor will the Trial Judge Advocate comment
on your silence in his closing argument. Take time to
confer with your counsel and decide what you intend to
do.

IEFENSE: .The accused elects to remain silent.
The defense rests® (R. 17-19).

5. Since the contents of accused's pre-trial statement consti-
tnte a confession of guilt of the offense with which he is charged it
is quite obvious that its admissibility in evidence was a material
if collateral issus before the court. The xright of accused to testify
in his own behalf, to such & materiel issue of fact is clearly and
positively established by Title 28, United States Code, Section 632,
in which the following language is used:

*In the trial of all indictments, informations, com-
plaints, and other proceedings against persons charged
with the commission of crimes, offenses, and mis-
demsanors, in ¥ % # courts martial # #* %, the parson
so charged shall, at his own request but not other~
wise, be a competent witness. # % » (Mar., 16, 1878,
ch. 37, 20 Stat, 30).%

The Supreme Court of the United States denied certiorari in the case
of Wolfson v. United States, (101 F 430, 436, 41 CCA 422, certiorari
denied 21 S. Ct. 919, 180 U S 637, 45 L. Ed. 710), wherein the .court
hald that "The purpose of this section USC 6327 was to make de-
" fendants competent witnesses, but reserving to them the right to re- .
frain from testifying without prejudice, and when any defendant chooses
to testify he may do so.® This principle is expressed in the Manual
for Courts-Martial, 1928, in the following language: "The accused is
at hs own request, but not otherwise, a competent witness® (par. 120d,
_MCM, 1928). It is equally well established in military jur.lspmdenco
that an accused has the right to testify for the limited purpose of
establishing the involuntary nature of his confession offered in evi-
dence by the prosecution (CM 275738, Kidder, 48 ER 148). :

: " In this case the only statement of defense counsel expressly
setting out the nature of his objection, or what he proposed to prove
by accused in support of it, was as follows:
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"] object to the introduction of the statement on the
grounds that the accused was not aware, and does not
know at the present time, Jjust exactly what he was
saying in the statement at the time of the investi-
gation" (R. 17).

Such a statement can hardly be said to reflect the niceties of legal
procedure properly applicable to a statement of the ground for an
objection or to an offer of proof (CM 318045, Henderson, 67 ER 115).
Nevertheless, we ars of the opinion it was a sufficient statement
under the circumstances. If the accused "was not aware # # % Just
exactly what he was saylng in the statement at the time of the in-
vestigation® then obviously such statement may not be sald to be
voluntary. It seems equally obvious that accused was being offered
88 & witness to testify that at the time the confession was made he
was not aware of what he was saying, thus rendering such statement
involuntary. Since such an objection and offer of proof are suffi-
cient we are in no position to here speculate upon what reason ac-
cused might be able to put forth in his testimony to support such a

- claim since the. only reason he did not testify upon that point was
because of the unwarranted and arbitrary action of the court. We
thus conclude as a matter of fact that the defense objected to the
admission of the confession upon the ground that it was not voluntary,
and that the testimony of the accused, if he had been allowed to
testify and had his testimony been believed, would have satisfied
the court as to its involuntary nature and resulted in its exclusion.

Clearly the court was in error in not allowing the accused
to testify concerning the voluntary nature of his confession. How=-
ever, we are of the opinion. that since such testimony was offered for
a limited purpose the only way in which accused might have been pre-
Judiced by such error would be by his failure to. accomplish his ob-
vious purpose of excluding his pre~trial confesslon from the evidence.
In.other words if the court had refused to admit the confession into
evidence the accused could not possibly have been injured by the
court's error concerning his offer to testify relative only to its
admssibility. . ,

6. In this case, however, the court did admit the confession
into evidence, thus compounding its error. We are of the opinion
that such fundamental errors, unless cured by some proper means,
are fatal. It follows that we mst now determine whether such er-
ror was cured by some means reflected in the record of trial, or
by operation of Article of War 37.

After the prosecution rested its case during trial, the
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accused was advised, pro forma, of his right to testify, make an
unsworn statement, or remain silent. However, at such time the
court did not advise the accused that he would then be given an
opportunity to supply the limited testimony which had been earlier
denied him, and it appears quite clear from the statements of the
court that it had no intentlion of reversing its former ruling on
this point. We conclude that there is nothirg contained within
the recerd of trual which may be said to cure the errers in
queation.

In the recent case of CM 328584, Yakavonis (1948), after
holding a confession improperly admitted because it was obtained
through compulsion and fear, the Board of Review reasoned that
such error was fatal, regardless of the nature and extent of the
remaining evidence in the record, because: '

®The use of a confession obtained by force would vio-
late the constitutional guerantee against self-incri-
mination and constitute & denial of due process which
camnot be cured by other clsar_or compelling evidence of
guilt, Bram v. United States /168 U.S. 532/; Lyons v.
Oklahoma /322 U.S. 596/; Kotteakos v. United States
[328 U.5.7750/; lee v. Mississippi /Jcase No. 19, Octo-
ber Term 1947, 19 Jamary 1948/; Haley v. Ohio /case
No. 51, October Term 1947, 12 January 1948/. This
would seem to be a logical extension of the principls
set forth in CM 312517, Kosytar, et al, 62 BR 195,

200; CM 326450, Baez, 1947.%

In determining whether the errors complained of have in-
Juriously affected the suBstantial rights of the accused within
contemplation of ths remedial provisions of Article of War 37 the
Board, in view of the obviocusly arbitrary and unwarranted demial to
the accused of his mandatory right to testify concerning the voluntary
nature of his confession, must presume that such testimony, if the
court had permitted him to give it, would have been the most favorable
to his cause. Irrespective of its ultimate nature the action of the
court, when viewed in the light of the legal rule above stated, de-
prived the accused of a fundamental right, and forces us to the con-
clusion that the provisions of Article of War 37 are ineffective to
cure these errors. ' '

Thus we conclude, as & matter of law, that the refusal of
the court to allow the accused to téstify concerning the voluntary
nature of his purported confession, coupled with the admission of
that confession into evidence, is such fundamental error as to be



(293)

fatal to at least every portion of the case included within the
terms of such confession.

7. For the reasons stated the Board of Review holds the re-
cord of trial legally insufficient to support the findings and
sentence. ,

Judge Advocate.
Judge Advocats. .

Judge Advocate.
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MAR 181348

JAGN~CH 328886 1st Ind

JAGO, Dept. of the Lmy, Washington 25, D. C.

TO: Commanding General, Technical Division, Air Training Command,
: Scott Alir Force Base, Belleville, Illinois.

1. In the case of Private Everett L. Worthy (19241889), As-
signed Squadron TQ-1 (Pipeline), 3704th Air Forces Base Unit, I con-
cur in the foregoing holding by the Board of Review and for the -
reasons stated recommend that the findings and sentence be vacated.
Upon taking the action racomended you will have authority to direct
& rehearing. .

2. When coples of the published order in this case are for-
warded to this office they should be accompanied by the foregoing
holding and this indorsement. For convemience cof reference and to
facilitate attaching copies of the published order to the record
in this case, please place the file mumber of the record in brackets
at the end of the puhlishod order, as follows: .

(cu 328886).
1 Incl THOMAS H. GREEN
Record of trial . MajJor General .

The Judge Advocate Genersl

013036



: DEPARTIENT OF THE ARNY ' - (295)
In the Office of The Judge fdvocate General
Washington 25, D.C.

JAGH Cli 328889 ' 31 March 1948

UNITED STATES THE ARTILLERY CENTER

Trial by G.C.M., convened at Fort
Sill, Cklahoma, 22 Jamuary 1948,
Dishonorable discharge (suspended)
and confinement for six (6) months.
The Post Guardhouse, Fort Sill, -

Ve

Private First Class BILLY D.
VERNER (RA 38609719), Enlisted
Detachment, 40llth Area Service
Unit, Station Complement, Fort
Sill, Oklahoma.

Nt Nt Saa N Nt e S Nan e

OPINION of the BCARD OF REVIEW
HOTTENSTEIN, LYNCH and BRACK, Judge Advocatesv

1. The record of trial in the case of the above-named soldier has
been examined in the Office of The Judge Advocate General and there found
legally insufficient to support the findings and the sentence. The record
has now been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General.

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of War.

Specification: In that Private First Class Billy D. Verner,
Reception Center Detachment, 1850th Service Command Unit,
Reception Center, did, at Camp Chaffee, Arkansas, on or
about 27 December 1945, desert the service of the United
States, and did remain absent in desertion until he was
apprehended at Rush Springs, Okiahoma, on or about 25
November 1947.

He pleaded not guilty to the Charge and Specification. He was found
guilty of the Specification, except the words "desert" and "in desertion,®
substituting therefor, respectively, the words, "absent himself without
leave from" and without leave,® of the excepted words. not guilty,-of

the ‘substituted words, guilty, and not guilty of the Charge, but guilty
of a violation of the 61st Article of ar. No evidence of previous con-
victions was introduced. He was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due and
to-be confined at hard labor, at such place as the reviewing authority
may direct, for six months. The reviewing authority approved the sentence
and ordered it executed, but suspended the execution of the dishonorable
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discharge until the soldier's release from confinement, and designated
the Post Guardhouse, Fort Sill, Oklahoma, as the place of confinement.
The result of trial was published in General Court-Martial Orders No.
11, Headquarters The Artillery Center, Fort Sill, Oklahoma, 9 February
15u8.

3. Accused was tried on 22 January 1948 for desertion alleged
to have begun on 27 December 1945 and to have been terminated by appre-
hension on 25 November 1947. By exceptions and substitutions he was
found guilty of the lesser included offense of absence without leave.
The evidence sustains the court's finding that the atcused was absent
without leave for the period alleged. The record fails to show that
accused was advised of his right to plead the Statute of Lmitations as
to-absence without leave.

Article of mar 39 provides in part:

" "Except for desertion committed in time of war, or for mutiny
or murder, no person subject to military law shall be liable to be
tried or punished by a court-martial for any crime or offense com-
mitted more than two years before the arraignment of such person:"

The question raised by this case is whether, when an accused is
charged with an offense against which the Statute of Limitations has not
run and is found guilty of an offense against which it has run, the court’
is obliged to advise him of his right to plead the statute as a bar where
there is no indication in the record that he was aware of this right.

The same question has been before the Board of Review in a number of
cases, among them CM 313593, Sawyer. In that case, the Board held that
where an accused is found guth_y‘l%'y exceptions and substitutions of an
offense against which the Statute of Limitations has apparently run,
although it had not run against the offense with which he was originally
charged and the record fails to disclose that accused was cognizant of
his rights to plead the statute, there being no indication that it had
been tolled, a failure of the court to advise accused of his rights in
the premises is fatal error.

L. For the reasons stated, the Board of Review is of the opinion

that the record of trial 1s legally insufficient to support the findings
of guilty and the sentence. :

(On leave) s Judge Advocate

}SM%M » Judge ﬂdvocatg‘

‘ Judge Advocate
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) - 'wk F"l ;..""..
JAGH CH 328889 . 1st Ind P e

JAGO, Department of the Army, Washington 25, D.C.
TO: The Secretary of the Army

1. Herewith transmitted for your action under Article of iar
50% as amended by the act of 20 August 1937 (50 Stat. 724; 10 USC
1522), is the record of trial in the case of Private First Class Billy
D. Verner (RA 38609719), Enlisted Detachment, LOllth Area Service Unit,
Station Complement, Fort Sill, Oklahoma.

2. I concur in the opinion of the Board of Review and recommend
that the findings of guilty and the sentence be vacated, that the
" accused be released from the confinement imposed by the sentence in
this case, and that all rights, privileges, and property of which
accused has been deprived by virtue of the findings and sentence so
vacated be restored.

3. Inclosed is a form of action designed to carry into effect
these recommendations, should such action meet with your approval.

2 Incls THOMAS H. GREEN

1 Record of trial lajor General

2 Form of action The Judge Advocate General

( GCx0 91, 20 A.ril 1948),
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DEPARTMENT OF THE ARMY
In the Office of The Judge Advocate General

Washington 25, D.C.
20 APR 1948

JAGH CM 328510

UNITED STATES SECOND ARMY

Ve Trial by G.C.M., convened at

Camp Lee, Virginia, 29-30 December
1947. Dismissal and confinament
for three (3) years.

First Lieutenant EDWARD P.
KELLY (01583196), Quarter-

master Corps.

Nt s s s N i’ ot

OPINION of the BOARD OF REVIEW
BOTTENSTEIN, LYNCH and BRACK, Judge Advocates
\

+

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to Ths
Judge Advocate Gensral.

2. Accused was tried upon the following Charges and Specifications:
CHARGE I: Violation of the 93d Article of War.

Specification 13 In that lst Lieutenant Edward P. Kelly, Student
Detachment, 9135th Technical Service Unit, Quartermaster
Corps, The Quartermaster School, Camp lee, Virginia, did, at
Camp Lee, Virginia, on or about 1 December 1947, with intent
to defraud, falsely indorse a osrtain check or draft by
writing on the back thereof, the name "Carl B. Acton®, which
check is in the following words and figures to wit:

WAR
FINANCE CAMP LEE, VA. Ly, 208
MH 12-2-47 15-51
TREASURER OF THE UNITED STATES 000 NOV 30 1947
Seal
The saur PAY $:5e46,8. DOLIARS AND 21 CTS $=mdl8.21
Amer . .

Septent TO THE
Sigﬂo CORDER OF Carl B. ‘cton’ Lt. COlo, W-Rem*

Vo. No. 5940-13 ‘ Stamp
UNITED STATES ARMY

OBJECT FOR WHICH DRAWN: . . U 1]
Pay , S /s/ W.S.Ahalt S

QAB2 : A A

1 USA FINANCE OFFICER

KNOW YOUR ENDORSER-REQUIRE IDENTIFICATION 213,457
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REVERSE SIDE OF CHECK

IDENTIFICATION PROCEDURE

Yhen cashing this check for the individual
payee, you should require full identification
and endorsement in your presence, as clairms
against endorsers may otherwise result.

Unless this check is presented for payment
within one year begimning July l, next, after date
of issue (U.S. Code, Title 31, Section 725t), it
should be sent by the owner direct to the Secretary
of the Treasury with request for payment after
settlement of account. '

The payes should endorse below in ink or
indelible pencil.

If the endorsement is made by mark (X) it
mist be witnessed by two persons who can write,
giving their places of residence in full.

/s Carl B Acton
Edward P. Kelly

which check was a writing of a private nature which might
operate to the prejudice of another.

Specification 2: Identical with Specification 1 except forgery
of indorsement of William B. Young, Major, and the amount $470.50.

Specification 3: In that First Lieutenant Edward P. Kelly,
Student Detachment, 9135 Technical Service Unit, Quarter-
master Corps, The Quartermaster School, Camp Lee, Virginia,
did, at Camp lee, Virginia, on or about 1 December 1947,
fsloniously embezzle by fraudulently converting to his own
use a certain United States Treasury Check, Number Ll;,260,
dated 30 November 1947, in the accounts of W. S. Ahalt,
Finance Officer, United States Army, Symbol 213,457, payable

to the order of William B. Young, Major, Quartermaster Corps,
in the amount of four hundred seventy dollars and fifty

cents ($470.50), the property of Major William B. Young,
_entrusted to him for delivery to Major Young by Captain R.
F. Bramngo

Specification L: Identical with Specification 3 except the payee

of the chack, Carl B. Acton, Lieutenant Colonel, and the
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CHARGE II: .Violation of the 96th Article of War. -

Specification 1: In that First Lieutenant Edward P. Kelly,
Student Detachment, 9135 Technical Service Unit, Quarter-
master Corps, The Quartermaster School, did, at Camp Lee,
Virginia, on or about 25 November 1547, with intent to
defraud, wrongfully and unlawfully make and utter to .
Camp Lee Officers' Recreational Center, Camp lee, Virginis,
& certain check in words and figures as follows, to wits

25 November 19!17 No.

¥irst National iron Bank
Rocbmx, no Jo

Pay to the

order of Cash $25 00/xx
hentyFive--------------OO/n . Dollars

3Ibsons 1131

/s/ Edward P. Kelly "

and by means thereof, did fraudulently obtain from Camp Lee
Officers! Recreational Center, twenty-five dollars and no
cents ($25.00) in payment of said check, he, the said
Lieutenant Kelly, then well kmowing that he did not have
and not intemding that he should have an account in the
First National Iron Bank, Rockaway, New Jersey, for the
payment of said check.

Specification 2: Identical with Specification 1.
Specification 3: Identical with Specificatbn 1.

Specification 4t Identical with Specification 1, except the
holder of the check, "Camp lee Branch Exchange.”

Specification 5t Identical with Specification h, emept the
date, 26 November 1947.7

Specification 6: Identical with Specification 1, except the
date, "26 November 1947.*'

CH&NE III: Violation of the Glst Arti.cle of War.

Specification: In that First Lieutepant Edward P. Kelly, Student
Detachment, 9135 Technical Service Unit, Quartermaster Corps,
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The Quartermaster School, Camp lLee, Virginia, did, without
proper leave, absent himself from his organization at Camp -
Lee, Virginia, from about 1 Decembar 1947 to about 15
December 19,470

He pleaded not guilty to and was found guilty of the Charges and
Specifications. No evidence of previous convictions was introduced.
He was semtenced to be dismissed the service and to be confined at
hard labor for five years. The reviewing authority approved the
sentence but reduced the period of confinement to three years, and
forwarded the record of trial for action pursuant to Article of War L48.

3. Evidence for the prosecution.

Tha evidence perta.ining to the findings of guilty is summarized
as followst

Accused is :Ln the military service and was a member of ®agsociated
Basic Class Number 2," Camp lLee, Virginia.

‘On the evening of 25 November 1947 sccused cashed three checks
payable to cash in the amount of $25.00 each at the bar in the officers'
Club, Camp Les, Virginia, and the following evening cashed one additionsl
check in the same amount at the same place (R 33,34,36). The four checks
were drawn on the First National Iron Bank, Rockaway, Rew Jersey, and
bore the signature "Edward P. Kelly" (R 35,36; Pros Exs 7,8,9,10). First
Sergeant Victor 8. Boeckman who, worked at the bar in the evenings, cashed
the four checks and pafed the amount of the checks to accused (R 3k4,36).
Boeckman also testified that on the evening of 25 November accused was
lzla,y:!.nga‘;,he slot machines in the club, and had soms beer or ale to drink

R 37,38).

On 25 November 1547 Miss Virginia Williams, an employee of the
Post Exchange, Camp Lee, cashed a check drawn on the First Nationsl
Iron Bank, Rockaway, New Jersey, in the amount of $25.00 payable to
cash and bearing the signature "Edward P. Kelly." Miss Williams cashed
a check identical in all respects, except the date, the following day
(R 40). She identified Prosecution's Exhibits 11 and 12 as the two
checks which she:cashed (R 40). Miss Williams testified that she always
required identification of persons cashing checks and did so in connec~
tion with her cashing of ths two checks in question (R 39,40).

Mr. William J. Richards, Assistant Cashier and Branch Manager,
First Bational Iroh Bank of Morristown, New Jersey, Rockawey Branch,
Rockaway, New Jersey, testified that the checks designated Prosecution's
Exhibits 7,8,9,10,11 and 12 were received at the bank on December 2 and
3 and were retwrned on December 4 because accused did not have an account
in the bark. Mr. Richards had had dealings with acoused in the matter of
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loans but to his knowledge accused had never had a checking or savings
account in the bank, had never made any arrangements to cover any checks
he might write against the bank, and he had made no arrangements to
cover the checks in question (R 42,43). BHe also stated that accused
might have an account.in the main office in Morristomn (R L3).

On 27 December 1947 William T. Campbell, CID Agent, interviewed
accused at the Station Hospital, Cemp lee, Virginia, Accused was in-
formed of his rights and his responses to Campbellts questions were

voluntary.

In the courss of the questioning Campbell showed accused

the six checks designated at the trial as Prosecutiont's Exhibits 7,8,
9,10,11 and 12 (R 46), and the following colloquy pertaining to the
checks ensued:

®31. Q.
A.

32. Q.
A.

33. Qe

34, Q.

Do you recognize these six checks?
Yes.

Would you tell me about those checks, Captain Kelly?
¥hat about them?

How you happened to draw them. Is there a reason for it?
I was dom to the Officers! Club I believe on the 25th of
November. I was having some ale. I started to play the

quarter slot machine. I had about §48.00 in my pocket to

"go home with.. I played a little while and quit and had &

few more ales and started to play again. It hit once and

I walked over to quit and cash in my quarters. Mr. Davis
kidingly passed a remark about whether I was going to quit.
I then walked back to the machines and started to play, lost
those and kept changing the rest of the money in my pocket
and lost all of that. I then got the stupid idea of writing
out a check in the hopes of getting enough back to go home
on. I put that in the mechine and loat that. Then I asked
for permission to cash another one. It was 0K'd; I lost that,
then another one and lost that. It was then about $133.00,
so I quit.

You put $133.00 in the machines?

o Without a hit, in the same machine.. The next day I wondered
how I was going to get home, so I could straighten out this
mtter, so I cashed a check at the PX. I tried once more
that night and lost that one, so I quit. The next day I
cashed one chack at the PX and one at the Officers' Club for
enough money to go home, in the hopes of.aeei.ng the necessary
person who could clear up this matter for me." (Proa Ex 13)

(h 1 October 1947 accused was appointed to pick up checks for his
class on pay day (R 183 Pros Ex 3). On 1 December Captain Newton D.


http:started.to
http:oUice.in
http:account.in

| - (30L)

Al

Browning, Officer in Charge of the Officers! Section, Headquarters

9135 Technical Service Unit, Camp Lee, Virginia, received from the
Finance Office checks for the officers attending the Quartermaster
School. The checks were then segregated according to classes and a
roster was made of each class by Corporal James F. Forbes (R 18).
Accused received the checks for his class from Corporal Forbes, and
signed the roster which Forbes had prepared. The list showed the

names of officers for whom there were treasury checks and the amounts
of each check. Listed on the roster were the names William B. Young
and Carl B. Adcton and the amounts listed beside their names, respectively,
were §470.50 and $648.21. Both Forbes and Captain Browning identified
Prosecution's Exhibits 1 and 2 as the Young and Acton checks and they
were admitted in evidence (R 19,22,23). Accused received these checks -
from Forbes (R 22,23; Pros Ex Ij). The checks in question repressnted
pay for the month of November (R 20).

On 1 December Georgs G. Davis, manager of the Citizens' National
Bank, Camp lLee, Virginia, was cashing checks in the Finance Office,
Camp Lese, Virginia, and among. the checks he cashed were two treasury
checks, one payable to "Carl B. Acton, Lt Col, Ql-Res® in the amount,
of $&48.21, and one payable to "William B. Young, Major, QUC® in the
amount of $470.50. He identified Prosecution's Exhibits 1 and 2 as
these checks (R 24,25). Each check had an indorsement id the name of
the payee and each had as.a second indorsement the signature "Edward
P. Kelly® (R 23, Pros Exs 1 and 2). Carl B. Acton testified that on
1 December 1947 he was on duty at Camp Lee as a Lieutenant Colonel and
was attending school in the same class as accused. He did not receive
his check for the month of November, and denlied that he had signed the
pame "Carl B. Acton" appearing on the reverse side.of the check made

_payable to the person so designated (Pros Ex 1) and further stated that

he had not authorized anyone to sign his name to the check (R 12,1L).

William B, Young testifisd that he had been on active duty at Canp
Lee as a Major and had been attending the Quartermaster School since
September in the same class as accused. He likewise did not receive a
check for his November service and he testified that the signature
*william B. Young" appearing on the reverse side of the check made pay-
able to a person of that name was not his signature mor was it authorized
by him (R 16).

Accuged was interviewed by Reuben H. Van Alst, an Agent of the
United States Secret Service, at the hospital at Camp lee, Virginia, on
21 December. At the time accused gave Van Alst some specimens of his :
handwriting (R 30; Pros Ex 5). Later accused made a voluntary statement
to Van Alst (R 30, Pros Ex 6). In his statement accused admitted that
he ‘had received a mumber of checks from the Officers' Pay Section, Post

Headquarters, Camp. Lee, Virginia, for the officers of his class.at the
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Quartermaster School. He cashed his own check and took two checks
from the others and "signed the names to which they were made out oh
the back of the checks,® and then signed his own nane to the checks.
As to the identity of the checks he stated:

f% 3¢ # I have been shomm photostatic copies of two U.S. Trea'surers
checks described as follows: (1) No. L},208, dated at Camp Lee,

Va., Nov. 30, 1947, made payable to Carl B. Acton, Lt. Col., QM-
Res, in the amount of $&48.21 over symbol No. 213,457, (2) No.-
kly,260, dated at Camp Lee, Va., Nov. 30, 1547, made payabls to
William B. Young, Major, QIC, in the amount of $470.50 over

symbol No. 213,457. I recognize these photostats as being copies

of the two checks I removed from the group of cheéks in my possession
and to which I signsd the names of the payees.* # %, (Pros Ex 6)

He then cashed the two checks at ths bank in the Finance Office and
left the post. He arrived in Richmond and purchased a ticket for Florida
and while waiting for the train mailed the other checks which he had
received from the Officers' Pay Section to First Lisutenant Frank J.
Iynch. He had been doing considerable drinking during the day. He
arrived in Mismi, Florida, the following night, remained there for a
few days and then went to the West Coast of Florida. On 13 December

he purchased a railroad ticket for New York, for the following day.

On the night of 13 December his hotel room was ransacked and $930.00 was
missing. On the following day he left for New York arriving on 15
Dacember. He pawned his watch and ring and after pondering his situa-
tion for some time he turned himself In to the military police.

Mr. Lon H. Thomas, & Treasury Department handwriting expert
testified that he had compared the indorsements appearing on Prosscution's
Exhibits 1 and 2, with the handwriting on Prosecution's Exhibit 5,
written by accused, and was of the opinion that the indorsements were
written by accused (R 32,33). The prosecution introduced in evidence
without cbjection an extract copy of morning report with the following
entry: "Re: M/R 1 Dec 47 KELLY Edward P (QUC) 0-1584424 1st Lt Dy to
AWOL 1030 EST® (R 47; Pros Ex 14). The defense called the court's
attention to the fact that the serial number on. the morning report
was incorrect and offered to stipulate. The law member imstructed
the Trial Judge Advocate to ingert the correct serial numbers on the
exhibit (R 47).

L. Evidence for the defense.

Accused after being apprised of his rights elected to testify in
his own behalf.
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He testified in substance that he cashed the six checks dated 25
and 26 November 1947, knowing that he had no account in the bank but
intending to deposit funds to cover the checks; that upon his return to
Morristown, New Jersey, he attempted to locate a friend of his to.obtain
the money but was unsuccessfuls that he was afraid to speak to the
manager of the bank because he had recently obtained a loan from the
bank which was still unpaid; that he did not remember signing the payees'
names to the two pay checks on 1 December 1947, or cashing them; that he
was worried about home conditions and had been drinking. His daughter
had had a tonsilectomy which developed hemorrhages. That condition had,
however, cleared up.

He went to Richmond, wendered around the city for a while and bought
a railroad ticket to Florida; that when he arrived in Florida he won
$60.00 on the horse reces the first day but lost $100.00 on the horse
races the second day; that he sent a letter inclosing three $100.00 bills
to & friend in Morristowmn, New Jersey, to be dalivered to his wife; that .
he inclosed a note to his wife requesting her to use the money for expenses
and send the balance to Colonel Acton and Major Young and try to make
arrangements with them for repayment; that he becams i1l in Florida but
did not seek medical attention; that just before he left Florida for
Few York he had approximately $930.00, of which $500.00 was in his suit-
case in a hotel room, and the remainder in his pocket; that he remembered
being in the bar of tha hotel at about 10 o'clock at night but did not
remember anything until he woke up in his room the next afternoon and.
discovered that the $500.00 in the suitcase was gone, his pockets ripped
and all the mohey gone except a dimej that he used his railroad ticket to
return to New York the next days that upon arriving in New York he pawned
his watch and ring for $10.00; that he attended various movies and finally
called the military police and turned himself inj; that he was taken to
Fort Jay, New York, and from there to Vallsy Forge Oeneral Hospital,
Phoenixvills, Pennsylvania, where he was placed in a Neuro-psychiatric
ward and given an examination;.that he was subsequently returned to Camp
les, Virginia, under guard; that his pay for the month of November 1547
was sufficient to cover the six checks written on 25 and 26 November 1947;
that the way in which hs happened. to select the two officers! pay chscks
to cash was by taking the top and bottom check; that he knew he had no
authority to sign the payees' names to the two checks or to cash them;
that he did not intend to defraud; and that he intended to repay those
officers (R 48-59,71).

Accused also testified that he nnlisted in the Army in 1940 and
received an honorable discharge on 20 September 1941. He subsequently
received another honorable discharge.on 3 Jamuary 1943 to accept a com-
mission as a second lieutenant. He received a certificate of service
,when he was separated in 1945 (R 84,85).

- Mrs. Mary Kelly, accused's wife, testified that accused came home
at about 3 or 4 o'clock on the morning of 27 November 1947 and was at
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homs for the waekend He sat around and did not appear his normal self
and did more drinking than usual (R 73,74). He left home on 30 November
and Mrs. Kelly next heard from him in a letter from Tampa, Florida. In
the letter accused stated he was going to give himself up. She next
received a telegram from him in New York just before he gave himself up.
She related two incidents in which accused had left home for short
periods after drinking (R 76,77). She testified that she and accused
had one child, a daughter, whom accused loved very much. The daughter
had an operation on 1 November and during that week accused called
several times from Camp Lee to ask about her. Mrs. Kelly also stated
that although she was in poor health she was working to support herself
and their child.

. Michael Skivic, Mrs. Kelly's brother-in-lawm, testified that accused
was unable to control himself when drinking (R 80).

First Lieutenant Louls Sokoloff, Medical Corps, testified that ha
was doing nsuropsychiatric work at the Station Hospital, Camp Lee, and
that on 21 December he had occasion to examine accused. He found that
physically accused looked.all right. Otherwise he appeared “somewhat
agitated, emotionally retarded, rather unhappy, crying several times,
some depression." He had the impression that accused "was not the
criminal type personality," but that he was "somewhat immature emotionally
and unstable.® Lieutenant Sokoloff's examination disclosed nothing that
hs could diagnose as mental illness and he expressed the belief that
accused's depression was within normal limits considering his difficulties.

It was stipulated that if Captain O. B. Douglas, Medical Corps,
Station Hospital, Fort Jay, New York, were present to testify in court,
his testimony would be in substance as follows:

"That he examined Captain Edward Kelly on 16 December 1547

and this 4O year old white male has been well, no difficulties
until he went AWOL and larceny this year and they gave himself

up to military police, an officer of the day, it all began by
losing money on slot machines. He appears pursued after and
displayed definitely a tendency of suicide. Diagnosis; depressive;
' ?ecgmaﬁod dispositions transfer to Valley Forge Gemsral Hospital.®

R 83,8)

Without objection by the prosscution the defenss introduced in
evidence & report of a Board of Officers convened at Valley Forge General
Hospital under the provisions of paragraph 35¢, Mamual for Courts-Martial.
The report which was dated 19 December 1947 expressed the following
opinion as to accused!'s mental status:

"% # % at the time of the alleged offense, so far free from
mantal defect, disease, or derangement as. to be able, concerning
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the particular act charged, to distinguish right from wrong and

to adhere to the right, except insofar as the ability so to
distinguish and the ability so to adhere may have been temporarily
interfered with by drunkenness." (Def Ex A)

First Sergeant Victor S. Boeckman recalled as a defense witness
testified that once or twice when he observed accused at the bar accused
was staring off into space as if his mind was some place else. (R 88).

On rebuttal, however, Ssrgeant Boeckman testified that on 25
November accused appeared normal and gave no indication of being
intoxicated. On 26 November Boeckman saw accused for only a few
minutes (R 89,90).

Corporal Forbes testified that accused appeared to be normal when
he saw him on 1 December 1547.

Lieutenant Colonsl David W. Hassemer testified that on the morning
of 1 December 1947 he observed accused cashing three checks in the
Finance Office. Colonel Hassemer observed that although accused wag
not dressed in a very neat manner he did not appear intoxicated (R 90,91).

5. (Charge I, Specifications 1, 2, 3 and L; forgery and embezzlement
of checks). The uncontradicted evidence shows that on 1 December 1947,
accused received from the Officers' Section, Headquarters 9135 Technical
Service Unit, Camp Lee, Virginia, the November pay checks for the officers
of his class at the Quartermaster School pursuant to orders directing
him to obtain the checks. He extracted two of the checks, one made
payable to Major Young, and the other mads payabls to Liesutenant Colonel
Acton. After indorsing these two checks with the respective payee's name,
he cashed them and received therefor the sum of $1118.71. The evidence
clearly establishes the forgeries and embezzlements alleged.

(Charge II, Specifications 1, 2, 3, 4, 5 and 6; making and uttering
checks drawn upon a bank in which hs had no account). The evidence shows
that on 25 and 26 November 1947, accused cashed four checks at the
Officers' Club, Camp Lee, Virginia, and two checks at the Post Exchange,
Camp Lee, Each chasck was drawn upon "The Firat Naticnal Iron Bank,
Rockaway, New Jersey," in the amount of $25.00, and each check bore
accused's signature as drawer. Accused had no account in the First
National Bank of Morristown, New Jersey, Rockaway Branch, Rockaway,

New Jersey. The six checks under discussion were received in the latter
bank and were returnad bscause of the fact that accused had no account
in the bank. It was not shown positively that *The First National Iron
Bani, Rockaway, New Jersey, and "The First National Iron Bank of
Morristown, New Jersey, Rockaway Branch, Rockaway, New Jersey? were the
same bank. In a pre-trial statement and in his testimony accused, how-
ever, admitted the fact that he had no account in the bank upon which

10



(309)

the checks under discussion were drawn, but did state that he had made
loans from that bank. The manager of the Rockaway Branch of the First
National Iron Bank of Morristown, New Jersey, testified that accused

had been the reciplent of loans from his bank. The conclusion is in-
escapeable that "The First National Iron Bank, Rockaway, New Jersey,"

and "The First National Iron Bank of Morristown, New Jersey, Rockaway .
Branch, Rockaway, New Jersey," are one and the same bank, and that the
designation used by accused in making his checks sufficiently approximated
the correct designation of the bank. The findings of guilty of the
Specifications of Charge II, and Charge II, are supported by the evidence.

(Char_ge III, Specification; absence without leave). The prosecution
introduced in evidence an extract copy of morning report of accused's
organlization at Camp Lee, Virginia, with the following entry:

"Ret M/R 1 Dec L7
Kelly Edward P (QUMC) 0-158L42lL 1st Lt
"Dy to AWQOL 1030 EST.M

The defense counsel called to the court's attention the fact that the
serisl number in the entry was not the correct serial number of accused,
offered to stipulate as to the correct serial number of accused, and
offered no objection to the admission of the extract copy of the morn-
ing report in evidence. The law member instructed the Trial Judge
Advocate to insert the correct serial number in the extract and this
was done. The inclusion of a serial number in a morning report entry
is for the purpose of specifically identifying the person to whom the
entry pertains. Under the circumstances it is clearly shown that there
was no question that the entry in the morning report referred to accused
in spite of the insertion of an incorrect serial number in the entry.
The extract copy of morning report was, therefore, competent to show
that 2ccused absented himself without leave from his organization at
Camp Lee, Virginia, on 1 December 1947. The pre-trial statements of
accused, his testimony before the court, and other documentary evidence,
show that accused, after leaving Camp lee, went to Florida and thence
to New York where he surrendered to the military police.on 15 December
1947. The f£indings of the court that accused absented himself without
leave at the place, time, and for the duratlion alleged in violation of
Article of War 61 is supported by the evidence.

6. The sole issue raised by the defense pertains to the statement
in the report of the Board of Medical Officers that accused as to the
acts charged had the ability®to distinguish right from wrong and to
adhere to the right, except insofar as the ability so to distinguish
and the ability so to adhere may have been temporarily interfered with
by drunkenness." Accused in his testimony asserted that at the times- .
in question he had been drinking. Drunkenness "may be considered as .
affecting mental capacity to entertain a specific intent where such
intent is & necessary element of the offense" (Par 126a, MCM 1928).

The issue of drunkemness does not arise as a defense to the offense of
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absence wthout leave as this offense does not require a specific
intent in the commission. The other offenses of which accused was
found guilty, forgery, embezzlement, and making and uttering checks
drawn upon a bank in which he had no account, with intent to defraud,
do require a gpecific intent in their commission.

The evidence shows that on 25 and 26 November 1947 accused cashed
4 worthless checks at the Officers' Club. The person cashing these
checks testified that on 25 November when three of the checks Were
cashed accused appeared normal. This person saw accused for only a few
minutes on 26 November when he cashed the other check. It was also
shovm that accused cashed two other worthless checks at the Post Ex-
change on 25 and 26 November 1947. The person cashing these checks
was not questioned concerning accused!s appearance at the time. As to
the embezzlement and forgery of two treasury checks the evidence shows
that accused appeared normal when he received the treasury checks fram
Corporal Forbes and also when he cashed the two forged checkse. There
was thus presented to the court positive evidence that ‘at the time
accused uttered three of the worthless checks and at the time he cashed
the two forged treasury checks accused appeared normal. In addition
accused!s voluntary pre-trial statements show beyond peradventure that
accused intended to commit the offenses of which he was found guilty.
With reference to the issue of drunkenness there was substantial
evidence that when the offenses in question were committed accused!
mental capacity was not affected by drunkenness. .

Accordingly, the Board of Review is of the opinion that the record
of trial is legally sufficient to support the findings of guilty of all
Specifications and Charge I. ' '

7. Records of the Army show that accused is 4O years of age, .
married, and the father of one child. In civilian life he was variously
employed as a bartender, restaurant manager, clerk, and aircraft worker.
He enlisted on 21 September 1940. After serving a year he was discharged
to the Enlisted Reserve Corps and then called to active duty on 1 Jamuary
1942. He attended an Officers Candidate School and was commissioned a
second lieutenant on L January 1943. He went overseas in 194l, earned
four campaign stars, came home and was separated from the Service on
29 November 1945 and accepted a commission in the Qfficers Reserve Corps.
On 20 September 1947 he was called to active duty to attend an Army school
at Camp Lee, Virginia. His efficiency ratings of record ars uniformly
nExcellent.” On 18 December 194l he received a reprimand and forfeiture
of $90.00 of his pay under Article of War 104 for borrowing money from
enlisted men. .

* 8. The Board of Review has considered the following letters per-
taining to accused: 1letter to The Judge Advocate General dated 22

12
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January 1948 from The Honorable H. Alexander Smith, United States
Senate; letter to The Judge Advocate General dated 2l February 1948
from Mrs. Mary Kelly, wife of accused; and letters to the Secretary of
the Army and The Judge Advocate General dated 26 and 16 March 1948,
respectively, from Mr. Charles Kelly, brother of accused.

9. The court was legally constituted and had jurisdiction of the
person and of the offenses. No errors injuriously affecting the sub~
stantial rights of accused were committed during trial. In the opinion:
of the Board of Review the record of trial is legally sufficient to
support the findings of guilty and the sentence as modified by the
reviewing authority and to warrant confirmation of the sentence. A
sentence to dismissal and confinement at hard labor for three years is
authorized upon conviction of Articles of War 93, 96 and 6l.

. /// ’ ]
/4///7«'2,4 5{4{ , Judge Advocate

i~ ana o

/ .
(4///%\. , Judge Advocate -
/4 [

W, Judge Advocate

13
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o 1st Ind
CM 328,510 ;

RPR 28083
JAGO, Department of the Army, Washington 25, D, C.

TOs The Secretary of the Army

1, Fursuant to Executive Order No. 9556, deted 26 May 1945,
there are transmitted herewith for your action the record of trial and
the opinion of the Board of Review in’the case of First Lieutenant
Edward P. Kelly (01683196), Quartermaster Corps.

2. Upon trial by general court-martial this officer was found
guilty of the embezzlement and forgery of two treasury checks (Chg I,
Specs 1,2,3, and 4); of making and uttering with intent to defraud,
6 checks drawn upon & benk in which he had no account (Chg II, Specs
1,2,3,4,5 and 6); and of absence without leave from 1-15 December 1947
(Chg III, Spec)s No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service and to be confined at
hard labor for five years, - The reviewing authority approved the \
sentence but reduced the period of confinement to three years and forwarded
the record of trial pursuant to Article of War 48,

3. A summary of the evidence may be found in the accompanying
opinion of the Board of Review, The Board of Review is of the opinion’
that the record of trial is legally sufficient to support the findings
of guilty and the sentence as modified by the reviewing authority and
to warrant confirmation of the sentence., I concur in that opinion,

On 25 November 1947 accused was on duty es a student at the Quarter-
master School, Camp Lee, Virginie, and on that date cashed one check at
the Post Exchange in the smoun*t of $25.00, and three at the Officers!
Club each in the amount of $25,00. The following dey he cashed *wo
additional checks in the same amount, one at the Officers! Club and one
at the Post Exchenges 4&ll the checks bore accused's signature and
all were drawn on the First Nationmal Iron Bank, Rockaway, New Jersey,
in which benk ecocused did not have an account,

Accused was responsible for ccllecting the. pay checks for the officers
who were members of his class at the Quartermaster School. On 1 December
1947 acoused colleoted the pay checks for the month of November, He extracted
two of the checks, forged the name of the payee on each check and cashed the
two checks, receiving therefor the sum of $1118,71., iccused, on the same
day, absented himself without leave, made a trip to Florida, and surrendered
himself to the Military Police in New York, New York, on 15 December 1947,

In a voluntary pre-trial statement accused admitted the commission
of the offenses of which he was found guilty, but as a witness in his
own behalf he stated that he could not recall the forgery and ceshing of
the two treasury checks, He attributed his offensesto damestic troubles,
and more specifically to the i1llness of his daughter who in November 1847
hed undergone a tonsilectomy which caused hemorrhages.

14



(313)

CM 328,910

First Lisutenant Louis Sokoloff, Medical Gorps, testified that
upon examination of accused on 21 December he found that accused appeared
"somewhat agitated, emotionally retarded, rather unhappy, crying several
times, some depression.” Lisutenant Sokoloff had the impression that =
accused "was not the criminal type personality," but that he was "some-
what immature emotionally and unsteble", The exemination disclosed
nothing that could be diesgnosed as mental illness,

According to the stipulated testimony of Captain O. B. Douglas,
M.D., accused displayed "a tendency of suicide™ on the day following
his surrender. He was transferred to Valley Forge Genersl Hospital,
and upon exemination by a Board of liedical Officers at that hospital
we.s found to be mentally responsible except insofar as drunkemnessmay have
temporarily interfered with his ability to distinguish right from wrong
and adhere to the right, Accused does not appear to have been drunk
at the time of his offenses. .

4, The aocused is 40 years of age, married, and the father of
one child. In civilian 1life he.was variocusly employed as a bartender,
restaurant manager, clerk, and aircraft worker. He enlisted on 21
September 1940, After serving a year he was discharged end assigned
to the Enlisted Reserve Corps and then called to-active duty on 1
January 1942. He attended an Officers Candidate School and was
commissioned a second lieutenant on 4 January 1943, He went overseas
in 1944, earned four cempaign stars, ceme home and was separated from
the service on 29 November 1945. Upon seperation he accepted a commission
in the Officers Reserve Corps. On 20 September 1947 he was called to
active duty to attend an Army school at Camp Les, Virginia, His efficiency
ratings of record are uniformly "Excellent". On 18 December 1944 he
received a reprimand snd forfeiture of $90.00 of his pay under Article
of War 104 for borrowing money from enlisted men,

5. The following letters pertaining to accused have been considered:
letter to The Judge Advocate Genersl, dated 22 January 1948, from The
Honorable H. Alexander Smith, United States Senate; letter to The Judge
Advocate General, dated 24 February 1948, from Mrs, Mery Kelly, wife of
accused; and letters to the Secretary of the Army and The Judge Advocate
General, dated 26 and 16 Maerch 1948, respectively, from Mr. Charles
‘Kelly, brother of accused, Correspondence between accused and the Army
Judge Advocate, Headquarters Second Army, indicate that acoused has made

restitution in a considerable amount of the obligations which he incurred
. by his offenses. : N

6o I reoommend that the sentence as modified by the reviewing authority
. be confirmed and-ordered into execution and that an appropriate United
States Disciplinary Barracks be designated as the place of confinement.

15
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.

7. Inclosed is & form of action designed to carry the foregoing
recammendation into effect, should such recommendation meet with your
approval, ‘ LT

. CM 328,910
2 Incls . THOMAS H. GREEN
1 Record of trisal Ma jor General
2 Form of action - The Judge Advocate General

( acMo 98, 6 May 19L8).
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DEPARTLENT OF THE ARMY
In the Office of The Judge Advocate General
Washington, D. C,

JAGQ - CM 328924 ‘ & AR 1943

UNITED STATES

Privates JAMES E. FLOYD -

(RA 14221108) and WILLIAM R.
WOOD (RA 16215381), both of
13th Air Supply Squad., APO
704, and Private WALLACE A. °
STONE (RA 15211311), and
Private First Class CARLOS

J. LAWSON (RA 14144780),

both of 4th Alr Supply Squad.,

FIFTH ATR FORCE

v. Trial by G.C.M., convened at
Tachikawa AAB, Japan, 4 Decem—
ber 1947. "All: Dishonorable
discharge and total forfeitures.
Lawson: Confinement for two (2)
years. Floyd, Wood and Stone:
Confinement for two (2) years
and six (6) months.

411: Disciplinary Barracks

Ll L VL W4 ML W 4 WA L L N )

"APO 704.
HOLDING by the BOARD OF REVIEW
JOHNSON, BAUGHN and KANE, Judge Advocates
l; The record of trial in the case of the soldiers nmned.abo#e has

been examined by the Board of Raview.

2.

The accused were tried upon the following Chargesand Specifications:

CHARGE I: Violation of the 93rd Article of War.

Specification l: In that, Private James E. Floyd and Private
William R. Wood, both of 13th Air Supply Squadron, and
Private Wallace A. Stone, 4th Air Supply Squadron, acting
jointly and in pursuance of a common intent, did, at
Tokyo, Honshu, Japan, on or about 3 June 1947, by force
and violence and putting him in fear, feloniously take,
steal and carry away from the person of Seikl Matsuzaki,
about 500 yen, lawful money of Japan, the property of the
said Seiki Matsuzaki, value about. 10.00.

Specification 2: In that Private James E. Floyd and Private
William R. Wood, both of 13th Air Supply Squadron, and
Private Wallace A. Stone, 4th Air Supply Squadron, acting
Jointly and in pursuance of a common intent, did,.at -
Tokyo, Honshu, Japan, on or about 3 June 1947, by force
and violence and by putting him in fear, feloniously take,
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I steal and carry away from the peréon of Gu Kanshaku,
sbout 1000 yen, lawful monsy of Japan, the property
of the said Gu Kanshaku, value about $20,00.

Specification 33 In that Private James E. Floyd and
Private William R. Wood, both of 13th Air Supply
Squadron and Private Wallace A. Stone and Private
First Clss Carlos J. Lawson, both of 4th Air Supply
Squadron, acting Jointly ard in pursuance of a coamon
intent, did, at Tokyo, Honshu, Japan, on or about 5
June 1947, by farce and violence and by putting him
in fear, feloniously take, steal and carry away from
the presence of Toku Goto, about 6000 yen, lawful
woney of Japan, the proporty of the said Toku Goto,
valus sbout $120,00,

CHARGE IX; Violatl.on of the 96th Article of War,

Specification 1: In that Private James E, Floyd and
Private William R. Wood, both of 13th Air Supply
Squadron and Private Wallace A, Stone, 4th Air
Supply Squadron, acting jointly and in pursuance
of a common intent, did, at Tokyo, Honshu, Japan,
on or about 5 June 1947, wrongfully strike Kanas
Kawata on the face and head with their fists,

Specification 23 In that Private James E, Floyd and
Private Willism R. Wood, both of 13th Air Supply
Squadron, and Private Wallace A, Stone and Private
First Class Carlos J. Lawson, both of 4th Air
Supply Squadron, acting Jointly and in pursuance
of a common intent, did, at Tokyo, Honshu, Japan,
on or sbout 5 June 1947, wrongfully strike Mitsuko
Goto on the head with their hands and fists.

Each accused plesaded not gullty to the Charges and all Specificatiocuns.
Accused Floyd was found gullty of Specifications 1, 2, and 3 of Charge I '
and Charge I, and not guilty of all other Specifications and Charge IT,
Accused Wood was found gullty of Speeification 3 of Charge I and C’harge I,
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and not guilty of all other Specifications and Charge II. Accused Stone
was found guilty of Specifications 1, 2, and 3 of Charge I and Charge I,
and not guilty of all Specifications of Charge II and Charge II. Accused
.Lawson was found guilty of Specification 3 of Charge I and Charge I, and
not guilty of Specification 2 of Charge II and Charge II, Evidence of two
previous convictions of accused Wood were introduced. Accused Floyd, Wood,
and Stone were sentenced to be dishonorably discharged the service; to
forfeit all pay and allowances due or to become due, and to be confined at
hard labor for 10 years. Accused Lawson was sentenced to be dishonorably
discharged the service, .to forfeit all pay and allowances due or to becoms
due and to be confined at hard labor for 5 years. The reviewing authority
approved "only so much of the finding of guilty of Specification 1 of
Charge I as involves finding that the accused, Private James E. Floyd and
Private Wallace A. Stone, acting jointly and in pursuance eof a common
intent did, at the time and place alleged, felonlously take, steal and
carry away 500 yen, value about $10.00, the property of said Seiki
Matsuzaki, # # % only so much of the finding of gullty as to Spscification
2, of Charge I as involves finding that the accused Private James E. Floyd
did, at the time and place alleged, feloniously take, steal and carry away
1000 yen, value about $20.00, the property of Gu Kanshaku, % #'#" and -
disapproved the finding of accused Stons guilty as to Specification 2 of
Charge I. In accordance with the limitation upon the sentences resulting
. from an earlier trial of the same four accused, of which the present case
ig a rehearing, the reviewing authority approved only so much of the sentence
as to accused Lawscn as provided for dishonorable discharge, forfeiture of
- all pay and allowances due or to become due and confinement at hard labor
for 4 years, and only so much of the sentences as to accused Floyd, Wood,
and Stone. as provided for dishonorable discharge, forfeiture of all pay
and allowances due or to become due and confinement at hard labor for 5
years. The reviewing authority further reduced the period of confinement
as to accused Lawson. two (2) years, reduced the period of confinement as
to accused Floyd, Wood and Stone to two (2) years six (6) months, desig-
nated the Branch, United States Disciplinary Barracks, Camp Cook,
California, or elsewhere as the Secretary of the Amy may direct as the
place of confinement as to each accused, and forwarded the record of trial
for action under Article of War 50%

3. The question initially presented for detamination by the Board
of Review concerns the legal effect of the ruling of the law member
hereinafter set forth. One or more confessions of each accused were
received in evidence over the objection of the defense on the grounds that
" the confessions were obtained under duress (R. 32, 35, 39). Following
- the reading of the confessions to the court, the defense counsel stated
that accused Floyd desired to take the witness stand foir the limited pur-
pose of showing that his confessions were obtained under duress (R. 41),
whereupon the. Law Member stated:

"Any evidence relating to the confessions at this point

is irrelevant, The confessions have been admitted. There 1s
" nothing that the defense can introduce at this point.®

-3 -
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Immediately thersafter, the prosecution introduced Master Sergeant Nelson G.
Copp as a witness in rebuttal "# # % for the sole purpose to clearly indi-
cate that each accused had been advised of their rights all along." (R. 42)
After Sergeant Copp had finished testifying the Law Member stated:

"While it would be improper for the accused to take the
stand at the present time to testify relative to the confessions,
the court does not want the rights of the accused to be denied
in any way whatsoever. In the opinion of the law member, to
take the stand and testify solely as to the confessions at the
present time would be irrelevant and, as the rule, they cannot
do it. Yet, on consideration, I think it would be better for the
record if these four accused be pemmitted, 1f they so choose,
that they take the stand and testify as to the circumstances
surrounding the taking of the confessions on the basis there
may have been some misunderstanding as to what their rights were
relative to the confessiong. While the testimony on the confes-
sions cannot be taken into consideration, and cannoi be properly
and legally admitted into evidence in this court, the opinion of
the court is that if they desire to take the stand, it may well
be_considered by the reviewing authority.” (R. 43) (Underscoring
supplied.) , ‘

:On behalf of the accused the defense counsel then stated that each accused’
elected to remain silent (R. 43). The court was thereafter closed and
upon reopsning the following occurred:

"DEFENSE: I would like, for the sake of the record, to
have each individual indicate his preference in regards to any
statement pertaining to the examination of the evidence per-
taining to the confessions.

"DEFENSE: Private Floyd, do you have anything to say?
MACCUSED FLOYD: No, sir.

"DEFENSE: Private Wood, do you have anything to say?
"ACCUSED WOOD: No, sir.

"DEFENSE: Private Lawson, do you have anything to say?-
#ACCUSED LAWSON: No, sir.

"DEFENSE: Private Stone,: do you have anything to. say?
WACCUSED STONE: No, sir.

"LAW MEMBER: The defense counsel indicated previously that
the accused desired to take the stand and testify solely as to
.circumstances surrounding the taking of the confessions, Now
- you say that they do not. (Addressing accused): Do you so desire
now to take the stand and testify under oath solely to the circum—
stances surrounding the taking of these confessions? Private Floyd?
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WACCUSED FLOID: No, sir.

WLAW MEMBER: Private Stone? -
"ACCUSED STONE: No, sir,

WLAW MEMBER: Private Lawson?
WACCUSED LAWSON: No, sir.

TLAW MEMBER: Private Wood?
®ACCUSED WOOD: No, eir.

YDEFENSE: The defense rests.” (R. 44)

It is thus manifest that the law member, by ruling that it would be
irrelevant and not proper or permissible for any of the four accused to
take the witness stand for the purpose of testifying as to the manner in
which the confessions were procured, unsquivocally denied to each accused
a right long recognized. In this connection the Board of Review in CM
275738, Kidder; 48 BR 145, quoted the following excerpt from Grantello v.
United States, 3 F 2nd 117, viz. )

11t is a fundamental principle of our government,
repeatedly emphasized and applied by the Supreme Court,
that the provisions of its Constitution and statutes for the
protection of the rights and privileges of its citizens
accused of crimes shall not be limited, qualified, or frit-
tered away, but shall be fairly and broadly construed and
enforced for their protection,'®

and the Board then stated:

"This decision clearly recognizes the right of an accused
to testify for a limited purpose provided he does not testify
concerning facts relative to his guilt or innocence. Similarly
the Board of Review has recognized the right of the accused to
testify for the limited purpose of attacking the alleged volun-
tary character of his confession.”

On the basis of the same authority the Board of Raview in the recent case
of CM 326450, Basz (November 1947), said:

7Tt has been uniformly held by the Board of Review that an -
accused has the right to testify for a limited purpose without
being subject to examination regarding the merits of the case
and to refuse him such privilege constitutes fatal error.”

In fact it has been held by the Board of Review that for the court
to limit the cross-examination of the defense on the issue of whether a
confession was voluntary constitutes highly prejudicial error (CM 206090

Koehler (8 BR 249~254).
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It is equally clear in-the present case that each accused had an
unqualified right to testify for_ the courts consideration, as well as
for subsequent consideration by the reviewing authority, concerning
thie involuntary character of his confessicn. The matter being one of
substantive right rather than one of.procedure, untimeliness on the part
of the defense to offer accuseds! testimony for such limited purpose was
of no consequence., The ruling of the law member was therefore erroneous
and was nect in any manner rewedied by the fact that the confessions of
each accused wers in evidence prior to the offer of the testimony of ac-
cused by cdefense counsel., From a careful examination of the record of
trial subseguent to such ruling, including that part of the record re-
lating to the polling of each accused by the defense counsel and by the
law member relative to his rights as a witness, it is only reasonable to
infer that each accused elected to remain silent because of the law
member's erroneous ruling that his testimony would be considered only by
the reviewing authority and not by the court.

This ruling of the law member precluded from the court's considera-
tion proper evidence attendant to the taking of the confessions and it
cannot, therefore, be said that the court made a determination of fact
that the confessions were voluntary. To the contrary, it is indicated by
the record, through questions posed and statements made by the defénse
counsel that the confessions were obtained through duress, The right of
any accused before a court-martial to have an involuntary confession ex-
cluded from evidence stems from constitutional guarantees and from Article
of War 24, Just as do other similar rights against self-ircrimination, As
stated by the Board of Review in CM 275738, Kidder, 48 BR 145, suprat

"The right of an accused soldier against self-incrimination
is specifically protected by the provisions of Article of War 24
which are as follows:

'No witness before a military court, # # # shall be
compelled to incriminate himself or to answer any question
the answer to which may tend to incriminate him, or to answer
any question not material to the issue wnen such answer might
tend to degrade him,!

fThis same right is safeguarded by the provisions of the fifth amend-
rent of the United States Constitution which are in part, as follows:

'No person # # 3 shall be compelled in any criminal case to be a
witness against himself * # it

"So obnoxious to the law is the use of a forced confession that
the Supreme Court of the United States has stated that: .

'The Constitution of the United States stands as a bar
against the conviction of any individual in an American court
by means of a coerced confession. There have been, and sare now,
certain foreign nations with government dedicated to an opposite
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policy; governments which convict individuals with testimony
obtained by police organizations possessed of an unrestrained
power o seize persons suspected of crimes against the state,
hold them in secret custody and wring from them confessions s
by physical or mental torture. So long as the Constitution
_remains the basic law of our Republic, America will not have
*;hg;. kind of government.! (Ashcraft v. Temnessee, 88 Law Ed,
58) " .

0f similar import is the language in CM 328584, Yakavonis (February
1947) wherein the Board of Review stated:

"The Supreme Court of the United States has on numerous
occasions expressed its views as to the fatally injurious effect.
upon criminal proceedings in Federal, civil and state courts of
the reception in evidence of involuntary confessions obtained by
duresse. . . ‘ . : )

* . * *
"Cansequently, under the doctrins enunciated by the Supreme Court
in the above decisions the use of a confession obtained by force
would violate the constitutional guarantee sgainst self-in- '
erimination and constitute a denial of due process which cannot
be cured by other clear or compelling evidence of guilt, Bram v. -
United States; Lyons v. Oklahomas Kotteakos v. United States;
lee v. Mosissippl; Haley v. Qhlo, supra. This would seem to be a
logical extension of the principle set forth in CM 312517, Kosytar
et al., 62 BR 195, 200; CM 326450, Basz, 1947.% ) ,

- Accordingly, in the instant case, it is clsar shat the ruling of the
law member concerning the right of each accused to testify as to the
voluntary or involuntary character of hls confession was erronepus; that
such ruling was not retracted or legally nullified by the subsequent polling
of each accused; that when the only testimony which could have created

-an issue of fact on this point was erronsously excluded by such ruling _
there could not conceivably have been a factual determination by the court
that such confessions wers voluntary (CM 192609, Hulme, 2 BR 9); that as

" a result of the errcneous ruling and receipt in evidence of the con-
fessions, the right of each accused against self-incrimimation as guaran-
teed by Article of War 2, was violated; and that a violation of such safe--
guard constituted error so fundamental that 1t injuriously affected the
substantial rights of accused within the contemplation of Article of War

37 and is fatal notwithstanding the character of other evidence of record,

4. For the reasons stated the Board of Review holds the record of
" trial legally. insufficlent to sup the sentences.

,Judge Advocate

Judge Advocate -
. | ,Judge Advocate
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MAR O 1948

JAOQ - CM 328924 1st Ind
JAGO, Dept. of the Army, Washington 25, D.C.

T0: Commanding Gemeral, Fifth Air Foree, APO 710, c/o Postmaster,
San Francisco, Califarnia,

1. In the case of Privates James E. Floyd (RA 14221108) and Willian
R. Wood (RA 16215381), both of 13th Air Supply Squadron, Private Wallace
Ao Stone (BRA 15211311) and Private First Class Carlos J, Lawsocn (RA
14144780), both of 4th Air Supply Squadron, I concur in the foregoing
holding by the Board of Review that the record of trial is legally in=
sufficient to support the findings and sentence as to each accused and
for the reascns stated therein, recommend that the findings of guilty

and the sentences be disapproved. Upon taking this aection you will
have authority to direct a rehearing,

2. Vhen copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement, For convenience of reference and to facilitate .
attaching copies of the published order to the record in this case, please
place the flle mumber of the record in brackets at the end of the pube
lished order, as follows:

(CM 328924).

' H, GREEN
/ Major Gensral
1 Incl The Judge Advocate ral
Record of trial 4 ] -
11087
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" DEPARTMENT CF THE ARMY
In the Office of The Jugge Advocate General (323)
Washington 25, D.C. )
’ 20 APR 1302

JAGH CM 328930 - o

URITED STATES 1ST CAVALRY DIVISION

Trial by G.C.M., convened at Head-
quarters 2d Cavalry Brigade, 17
December 1947. Dishonorable dis-
charge (suspended) and confinement

for two (2) years. United States
Disciplinary Barracks, Fort leavenworth,
Kansas.

s Ve

Private First Class Robert V.
Williams (RA 19276787), Head-
quarters and Headquarters Troop,
8th Cavalry Regiment.

Nt e Nt Naas? s st i i

OPINION of the BOARD (F REVIEW
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined in the Office of The Judge Advocate General and there found
legally insufficient to support the findings of guilty of voluntary man-
slaughter but legally sufficient to support findings of guilty of in-
voluntary manslaughter and the sentence. The record of trial has now
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General.

2. Accused was tried upon the following Charge and Specification: _
CHARGE: Violation of the 934 Article of War.

Specification: In that Private First Class Robert V., Williams,
Headquarters and Headquarters Troop 8th Cavalry did, at
. Tokyo, Japan, on or about 12 October 1547, willfully,
feloniously, and unlawfully kill Naka Iida, a Japanese
female, by hitting her with a GH bus Number 123, which
he was driving.

Accused pleaded not guilty to and was found guilty of the Specification

and the Charge. He was sentenced to be dishonorably discharged the

service, to forfeit all pay and allowances due or to become due and to

be confined at hard labor at such place as the reviewing authority may.
direct for a period of two years. One previous conviction was considered
by the court. The reviewling authority approved the sentence, ordered it
duly executed, but suspended the execution of that portion thereof adjudging
~ dishonorable discharge until the soldier's release from confinement. The

~ United States Disciplinary Barracks, Fort Leavemworth, Kansas, or such
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other place as the Secretary of the Army may direct was designated as
the place of confinement. The result of the trial was prommlgated by
General Court-Martial Orders No. 10, Headquarters lst Cavalry Division,
APO No. 201, dated 23 January 1948.

3. Evidence for the prosecution. , o

-

The evidence shows that on the afternoon of 12 October 19547 after
accused and two other American soldiers had left a beer hall at "Shibuya,®
Japan, the former, who was under the influence of liquor, flagged a bus’
and he and his companions boarded it. Shortly thereafter the bus developed
motor trouble and the driver and a mechanic, both Japanese, got out to
repair it. Accused then took the driver's seat, started the motor and
drove the bus. Accused proceeded to drive at a high rate of speed and
one of his companions pleaded with him to let the Japanese mechanic drive.
Ons of the soldiers turned off the ignition and threw the bus out of gear
in an effort to stop the vehiels but accused again turned on the ignition,
put the bus in gear and continmed to drive. While accused was driving
the vehicle it struck an elderly Japanese woman ldentified as. Naka Iida
(R 6,8,10,11,13-15,19,22). When the bus struck the woman itsspeed was
estimated to be 25 to 35 miles per hour and 60-70 kilometers per hour:

(r 8,11,18,19). At the place where the accident occurred, two street
cars had stopped and many peopls were "standing around.” The elderly
woman was "one of the crowd right in front" (R 14). The road was very
narrow and the woman was "trying to adjust her 'zeta'" (R 16-18). She
straightened up just before being struck by the bus (R 20-21). As &
result of injuries sustained the woman died the same day (R 6,7,22).

The injuries consisted of "fracture of the auricle and fracture of second,
third, fourth and f£ifth ribs and inner bleeding resulted" (R 22). A
medical witness testified that in his opinion the cause of death was
"inner bleeding as a result of contusions® (R 22).

4. Evidence for the dafense.

Accused testified that he was 18 years of age and had been drinking
beer from about noon or 1:00 p.m. until. about 4:00 p.m. on 12 October .1947.
When he left the beer hall he was "under the influence of alcohol.® Hs
further testified that he drank very little before entering ths Army, and
that he had not driven an automobile very mmuch when in the United States.
Hs had driven'between six months and a year" in California, with a
®learner's permit" but he had no license. . He had "flunked" the driver's
test and "was waiting" to take it again (R 23,2h4).

5. Accused was charged with and was found guilty of "willfully,
feloniously and unlawfully“ killing a human being.

" The Ma.nnaa. for COurta-Hartial, 1928, . defines mnslaughtar as
follows:
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"Manslaughter is unlawful homicide without malice afore-
thought and is either volumtary or involuntary.

*Joluntary manslaughter is where the act causing the death
is conmitted in the heat of sudden passion caused by provocation.

"Involuntary manslaughter is homicide unintentionally caused
" in the commission of an unlawful act not amounting to a felony,
not likely to endanger life, or by culpable negligence in perform-
ing a lawful act, or in performing an act required by law.* (MCM,
1928, par 149a) (underscoring supplied).

Voluntary manslaughter is intentional homicide and posszesses all of
the elements of the crime of murder except that of malice aforethought.
Involuntary manslaughter, on the other band, is unintentional homicids,
which occurs in the commission of an unlawful act less than & felony and
not likely to endanger life or by reason of culpable negligence comitted
in performing a lawful act. . .

- There can be no.doubt that accused was charged with and found guilty
of voluntary manslaughter.since the word "willfully* appears as an &llega-
tion of the. Specification.

. Bouvier's Law Dictionary (Vol 2, p 3uSh) states that in an indict-
ment "willfully" means intentionally.. It implies that the act is dons
knowingly and of stubborn purpose, but not with malice (State v. Swaim,
2 S.E. 68). A willful act is one that is done knowingly and purposely,
with the direct object in view of injuring another (Hazle v. Southern:
Pacific Company, 173 Fed 431). It is synonymous with intentionally,
designedly, without lawful excuse, and, therefore, not accidently.
(Miller v. St.ate, 130 Pac 813)

The evidence shows that accused while, under the influsnce of
intoxicating liquor, drove a motor vehicle without authority, at a rate
of speed estimated to be 25 to 30 miles per hour or 60 to 70 kilomsters
per hour, and while so driving he siruck a Japanese natlonal who died as
a result of the injuries received. This death, therefore, resulted from
his unlawful act of driving a motor vehicle in a culpahly negligent
mamner while under the influence of intoxicating liquor. There is nothing
in the record of trial indicating an intention or purpose to strike the
victim, por is there any evidence present from which willfullness, as
defined above, can be inferred. The element .of willfullness necessary
for a conviction of voluntary manslaughter being absent, the record of
trial is legally sufficient to sustain only a finding of guilty of the
lesser included offense of involuntary manslaughter, which is a felonious
and unlawful killing without the element of willfullness required for

voluntary manslaughter (CM 234396, Nieder, 21 B 209).
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The sentence is within the maximum limit for involuntary man-
slaughter (MCM, 1928, par 104c) and therefore legal.

6. For the foregoing reasons the Board of Review is of the
opinion that the record of trial is legally sufficient to support
only so much of the finding of guilty of the Specification of the
Charge as finds that accused did, at the time and place alleged,
feloniously and unlawfully kill one Naka Iida, a Japanese female,
by hitting her with a GHJ bus number 123, which he was driving,
legally sufficient to support the finding of guilty of the Charge
and the sentence.

S , '
. %L/ » Judge Advocate

/ IK/A/\/K;M s Judge Advocate

Judge Advocate
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JAGH CM 328930 ’ 1st Ind

P2 € 1348
JAGO, Dept. of the Army, Washington 25, D.C. PRt
TO0: The Secretary of the Army

1. Herewith transmitted for your action under Article of War
50} as amended by the act of 20 August 1937 (50 Stat. 7245 10 USC
1522), is the record of trial in the case of Private First Class Robert
V. Williams (RA 19276787), Headquarters and Headquarters Troop, 8th
Cavalry Reginment.

2. The Board of Review is of the opinion that the record of
trial is legally sufficient to support only so much of the finding
of guilty of the Specification of the Charge alleging voluntary man—
slaughter as finds the accused guilty of involuntary manslaughter.

I concur in that opinion and recommend that so mmch of the finding
of guilty of the Specification of the Charge as involves a finding
of guilty of the word ®"willfully® be vacated, and that all rights,
privileges and property of which accused has been deprived by virtue
of the findings so vacated be restored. }

3. Inclosed is a form of action designed to carry into effect
this recommendation, should such action meet with your approval.

—.

2 Incls THOMAS H. GREEN
1 Record of trial Major General
2 Form of action The Judge Advocate Gener&l

(couo 10k, 6 Lay 1918)






. DEPARTMENT OF THE ARMY » -
In'the Office of The Judge Advocate General ~  (329)
Washington 25, D.C.

| 19 MAR 328
JAGH Cl 328967

HEADQUARTERS COMUAND |
EUROPFAN COLLAND

UNITED STATES

Trial by G.C.M., convened at
Frankfurt-am-}ain, Germany, 9
January 1948..-Dismissal and
total forfeitures. '

First Lieutenant RICHARD J.

)
)
Ve )
)
FRANZ (0-1306831), Infantry. )

, OPINION of the BOAKD OF REVIEW
HOTTENSTEIN, LYNCH and BRACK, Judge Advécates

" 1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General.

2: The accused was tried, on a rehearing, ubbn the following
Charge and Specification:

CHARGE: Violation of the 6lst Article of War.

Specification: In that First Lieutenant Richard J. Franz, 7702
Headquarters and Service Battalion, Headquarters Command,
European Command, then of Llst Engineer General Service
Regiment, did without proper leave, absent himself from
his place of duty at Goeppingen, Germany, from about 31
July 1946 to 21 May 1947. .

He pleaded not guilty to and was found guilty of the Charge and Specifica-
tion. No evidence of previous convictions was introduced. He was sen-
tenced to be dismissed the service, to forfeis all pay and allowances

due or to become due, and to be confined at hard labor for six months.
The reviewing authority approved only so much of the sentence as involves
dismissal and forfeiture of all pay and allowances due or to become due
and forwarded the record of trial for action pursuant to Article of War

8. | .

3. The Board of Review adopts the statement of the evidence and the
law contained in the review of the Headquarters Command, European Command
Judge Advocate, dated 9 February 19.8.

L. Records of the Army show that accused is 29 years of age and
divorceds He is a high school graduate.and had 23 years in college.
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In civilian 1ife he was employed as a shipping clerk. He had enlisted
service from 17 March 1941 to 5 Jamuary 1943 when he was commissioned

a Second Lieutenant. He was promoted to First Lieutenant on 16 August
1945. He served in the Aleutians from 2 June 1943 to 18 April 15kl

and has served in the European Theater since 15 July 1944. In the
latter theater he had extensive combat service and is authorized to
wear two combat participation stars, the Bronze Star Medal for exemplary
conduct in combat, the Distinguished Unit Badge, the French Croix de
Guerre, and the Combat Infantry Badge. His efficiency ratings of record
are as follows: satisfactory (1), very satisfactory (L), excellent (7),
and superior (2).

5. The court was legally constituted a.nd had jurisdiction of the
person and the offenge. No errors injuriously affecting the substantial
rights of accused were committed. The Board of Review is of the ¢pinion
that the record of trial is legally sufficient to support the findings
of guilty and the sentence as approved by the reviewing authority and
to warrant confirmation of the sentence. A sentence to dismissal and
forfeiture of all pay and allowances due or to become due is authorized
upon conviction of a violation of Article of War 61.

: Tt 7y £ g ., Judge Advocate
MM » Judge Advocate

., Judge Advocate
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JAGH CM 326967 1st Ind VR 2T W3

JAGO, Dept. of the Army, Washington 25, D. C.
TO: Ths Secretary of the Arnmy

1. Pursuant to Executive Order No. 9556, dated May 26, 1945,
there are transmitted herewith for your action the record of trial
and the opinion of the Board of Review in the case of First Lieutenant
Richard J. Franz (01306831), Infantry.

2. Upon trial by general court-martial this officer was found
guilty of absence without leave from 3L July 1946 to 21 May 1947 in
violation of Article of War 61 (Chg, Spec). No evidence of previous
convictions was introduced. He was sentenced to be dismissed the
service, to forfeit all pay and allowances due or to become due, and to
be confined at hard labor for six months. The reviewing authority
approved only so much of the sentence as involves dismissal and for-
felture of all pay and allowances due or to become dus, and forwarded
the record of trial for action pursuant to Article of War 48.

3. A summary of the evidence may be found in tha review of the
Headquarters Command, European Command Judge Advocate, which was adopted
in the accompanying opinion of the Board of Review as a statement of
the evidence and the law in the case. The Board of Review is of the
opinion that the record of trial is legally sufficient to support the
findings of guilty and the sentence as approved by the reviewing
authority and to warrant confirmation of ths sentence. I concur in
that opinion.

On 22 July 1946 by Special Orders Number 166, Headquarters
Third Infantry Regiment, accused was transferred from the 30th Infantry
Regiment to the 413t Engineer General Service Regiment, the effective
date for change in the morning reports of the two organizations con-
cerned being 31 July 1946. Testimony of officers who were members of
the 4lst Engineer General Service Regiment from 31 July 1946 to its
deactivation at the end of December 1946, shows that accused ngver re-
ported to that organization and did not have permission %0 remain away.
For a few days in the early part of August 1946 accused was a patient in

a civilian hospital in Kassel, Germany, and in the succeeding three months
was seen in the vicinity of Xassel by mambers of the United States military
establishment. On 21 May 1947 accused went to Headquarters, European Com-

mand, seeking permission to marry his German fiancee. At this time he
admitted to Captain ILynn C. Vermillion that he was absent without leave
and he'was taken into custody. In his voluntary pre-trial statemsnt ac-
cused substantially admitted the offense alleged. He stated that prior
to his transfer he had sought civilian employment with the Post Exchange
and had been promised such employment upon his separation from the ser-
vice. His plans for separation did not materialize and he was told
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sometime in September 1946, that he would have to report to the 4lst
Engineer Gensral Service Ragiment to which organization he admitted
he had besen on orders to report. At this timse a child which accused
had had by a German girl becams ill and accused chose to stay with the
child and its mother as winter was coming on and the mother was without
assistance.

L

4. The accused is X years of age and divorced. He is a high
school graduate and had 2% years in college. In civilian life he was
employed as a shipping clerk. He had enlisted service from 17 March
1941 to 5 January 1943 when he was commissioned a Second Lisutenant.

Ye was promoted to First Lieutenant on 16 August 1945. He served in
the Aleutians from 2 June 1943 to 18 April 1944 and has served in the
European Theatrs since 15 July 1944. In the latter theater he had aex-
tensive combat service and is anthorized to wear two combat partici-
pation stars, the Bronze Star Medal for exemplary conduct in combat,

the Distinguished Unit Badge, the French Croix de Guerrse, and the Combat
Infantry Badge. His efficlency ratings of record show one rating of
satisfactory, four very satisfactory, seven excellent and two superior.

5+ T recommend that the sentence as approved by the reviewing
authority be confirmed, but that the forfeitures be remitted, and that
the sentence as thus modified be carried into execution.

6. Inclosed is a form of action designed to carry the faregoing
recommendations into effect, should such recommendations meet with your
approval.

2 Incls " THOMAS H. GREEN
1 ~ Record of trial Major Gensral
2 = Form of action The Judge Advocate General

( GCLO 90, 20 April 1918).



DEPARTUENT OF TEE ARMY (333)
In the Offioes of The Judge Advocate General
Washingten 25, D. .

JAGK = CM 329008 19 £pn 1948

UNITED STATES

Captain EDWARD A. JENSEN
(0-57215@), Air Corps

1.

ra

HEADQUARTERS EASTERN PACIFIC WING
PACIFIC DIVISION ~ AIR TRANSPORT COMMAND
Ve :

Irial by G.C.M., convened at Fairfield.
Suisun Army Air Field, California,

6, 7 and 8 January 1948. Dismissal,
to pay to United States a fine of
$1,000, and confinement for five

(5) years,

9

N s st s gl o it ot as?

’

OPINION of the BOARD OF REVIEW
SILVERS, ACKROYD snd LANNING, Judge Advocates

The record of trial in the case of the officer named above has

been examined by the Board of Review and the Board submits this, its

opinion,

2.
tionss

to The Judge Advooate General.

The accused was tried upon the following ocharges and specifica~

CHARGE Is Violation of the 6lst Artiocle of War.

Speeifioations In that Captain Edward A Jensen, Headquarters
Eastern Pacific Wing (1504th Army Air Foroes Base Unit),
Pacifio Division, Air Transport Service, Fairfield-Sulsun
Army Air Field, California, did, without proper leave,
absent himself from his station at 1504th Army Alr Foroces
Bagse Unit, Fairfield-Sulsun Army Air Field, California,
from about 0800, 12 November 1947, to about 1130 13 November
1547. »

CHARGE IIIs Violation of the 95th Article of War.

Specifisation 13 In that Captain Edward A Jensen, #w#, with
intent to defraud the Finanoce Officer, 1504th Army Air Forces
Base Unit, Fairfield-Suisun Army Air Field, California, une
lawfully pretend to the said Finanoe Officer, that his mother,

_ Mrs W P Johnson was dependent upon him, the said Captain
Edward A Jensen, wholly for her support, well-knowing that
said pretenses were false, and by means thereof, did on or
about 24 September 1347, fraudulently obtain from the sald
Finanoe Officer, the sum of one hundred eleven dollars and
seventy cents ($111.70). ‘ ’

Specifications 2 and 8§ of Charge III are identieal with Speci-
fioation 1 thereof with the following exoeptionss
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SEo.‘ Amount ottained Date
2 $111.00 30 Sept 1547
3 $111.70 31 Oct 1947 -

Specification 4¢: In that Captain Edward A Jonsen, »»s, diqd,
from sbout § September 1947 to about 1l November 1947, at
Room 705, Hotel Governor, San Franoisco, Celifornisa, knowe
ingly, willfully and wrongfully reside with Duane W Ricketts,
a homosexual, ’

Specification 5§t In that Captain Edward A Jensen, **#, did,
between August 1946 and Mey 1947, at 1240 Randolph Street,
Fapa, California, wrongfully and unlawfully take, develop
and print nude plotures of Duane W Ricketts, a homosexual.

Specification 73 In that Captain Edward A Jensen, »*=, did,
between June 1946 and August 1946, at 1240 Randolph Street,
Fapa, California, wrongfully and unlawfully sleep and associate
with Duane W Ricketts, & homosexual.

CHARGE IVs Violation of the 96th Article of War.
Specification 1s (Same as Specification 4, Charge III).
Speoificstion 23 (Same as Speocification 5, Charge III).
Specification 41 (Same as Specification 7, Charge III).
ADDITIONAL éHA.RGE I: Violation of the 94th Artiocle of War.

Spesification 1t In that Captain Edward A Jensen, **%, did,
at Fairfield-Suisun Army Air Base, California, on or about
31 Descember 1945 make a olaim against the United States, by
presenting to Captain W W Clements, Finanse Officer at
Fairfield-Sulsun Army Air Base, California, an officer of the
United States duly authorized to pay such claims, a olaim in
the emount of six hundred sixty four dollars and twenty ocents
($664.20) for rental allowanoe and subsistence allowanse from
1 August 1945 to 31 December 1945, which claim was false and
fraudulent, in that from the period of 1 August 1945 to 31 -
December 1945, the said Captain Edward A Jensen did not have
a dependent mother and was entitled only to a subsistence
and rental allowance of one hundred seven dollars and ten
cents ($107.10) and no dollars and no cents ($00.00) respec-
tively, and which claim was then known by the said Captain
Edward A Jensen to be false and fraudulent.
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Specifications 2 to 15, inolusive, of Additional Charge I
are identioal with Specification 1 thereof with the exoep-
tion of the name of the finance officer to whom each claim
was presented and the following differences with respect to
the date and amount of each oclaims

Spes. Amount Claimed Amount to which Date (on or about)
entitled
2. $133.40 $21.70 - 31 Jan 1948
3 129,20 .19.60 28 Feb 1946
4 132,00 ’ 21,00 30 Apr 1946
5 133.40 21,70 - 81 May 1946
6 132,00 21.00 30 June 1946
7 133.40 21.70 ' 31 July 1946
8 133. 40 21.70 : 31 Aug 1946
9 132,00 21,00 30 Sep 1946
10 133.40 21,70 31 Deo 1946
11 133.40 21.70 - " 31 Jan 1547
12 129.20 "19.60 - 28 Feb 1947
13 133.40 21.70 Sl Aug 1947
14 132,00 21.00 30 Sep 1947
15 133.40 T 21.70 ' 31 Oct 1947
(MTE:s It was alleged that the amounts claimed as shomn

above were for rental and subsistence allowances for the
monthly period ending on the date shown.) -

ADDITIONAL CHARGE IIs Violation of the 93rd Article of War.

Specification:s In that Captain Edward A Jensen, »+=#, did,
in the Conner Hotel, Napa, California, on or about January
1946, oommit the orime of sodemy by feloniously and against
the order of nature have carnal oonnaotionn per os with
Lieutenant John W. Franks.

ADDITIONAL CHARGE IIIs Violation of the 94th Artiele of War.

Speoifications 1 to 8, inolusive, of Additional Charge III are
identical with Spesifiocation 1 of Additional Charge I with
the exception of the name and station of the finanoe offioer
to whom each claim was presented and the following differences
with respect to the date and amount of each claims

Specs Amount Claimed Amount to which '
‘ - entitled Date (on or about
1 $133.40 $21.70 3 r 1946
2 $133.40 $21.70 : 31 Ooct 1948
3

132.00 21.00 30 Nov 1946
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4 $133.40 $21,70 Sl Maroh 1947
6 132,00 21.00 30 April 1547
6 - 133.40 21.70 31 May 1947

7 152,00 21,00 30 June 1547
8 133,40 .21.70 S1 July 1947

(NOTB: It was alleged that the amounts olaimed as shown
above were for rental and subsistence allowanses for the
monthly period ending on the date shown.)

ADDITIONAL CHARGE IVs Violation of the 96th Article of War. -

Specifications In that Captain Edward A Jensen, #*¢s, did, at
Fape, California, on or sbout February 1846, commit offenses
contrary to good order and military discipline by holding,
caressing and otherwise fondling the penis of First Lieutenant
John W. Franks until he the said First Lieutenant John W
Franks experienced sexual orgasms and simultaneously per-
mitting the said First Iieutenant John W Franks to hold,’
caress and otherwise fondle his penis until he the said
Captain Edward A Jensen experienced orgasms.

Accused pleaded not guilty to all charges and specifications. He was
found guilty of all the charges and specifiocations upon which he was tried
except the words "develop and print" in Specifiocation 5§ of Charge III end
Specification 2 of Charge IV and except the words and figures “six hundred
sixty four dollars,and twenty cents ($664.20)" and "1 August® and "1
August™ and "one hundred and seven dollars and ten cents ($107.10) and

no dollars and no oents ($00.00)" in Specifiocation 1 of Additionsl Charge
I, substituting for the excepted words in that specification the words and
figures “one hundred and thirty three dollars and forty cents ($133.40)"
and "1 December" and "1 December" and “twenty one dollars and seventy ..
cents (§21.70)." No evidence of.any previous eonviction wes introduced.
He was sentenced to be dismissed the service, to pay to the United States
a fine of one thousand dollers and to be confined at hard labor at such
place ss the reviewing authority might direet for five years. The review=
ing authority approved the sentence and forwarded the reocord of trisl for
action under Artiecle of War 48.°

3. The Board of Heview adopts the statement of the law and evidenoce
contained in the Staff Judge Advocate'’s Review.

4. Records of the Department of the Army show that ascused is 36
yoars of age and is ummarried. He is a high school grsduste and attended
the University of Detroit, Detroit, Michigan, for two years. In civilian
life he was, for a time, assistent manager of a theater and then engaged

- in hotel work. BHe was inducted into the Army in June 1942 and served as
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an enlisted man until January 1943 when he was appointed and cormissioned
a second lieutenant in the Army of the United States upon graduation from
the Army Air Forces Officer Candidate Schools On 13 June 1944, he was
promoted to the temporary grade of first lieutenant and on 31 January
1945 to the temporary grade of captain. He served overseas in the
Pacific Theater from 2 Jenuary 1844 to 25 July 1945, partieipating in
the China Offensive, China Defensive, Luzon, New Guinea, Bismarck Archi-
pelego and Northern Solomons Cempaigns. He received the Purple Heart after -
having been wounded in sotion over Ceram Island on 10 August 1944, On 2 ,
Januery 1945 he was awarded the Air Medsl and on 2 June 1945 ho was awarded
an Osk Leaf Cluster to the Air lMedal. Both swards were for participation
in sustained operstional flight missions over hostile territory.

S+ The court was legally constituted and had Jjurisdiotion over the
aocused and of the offenses. No errors injuriously affecting the substen=
tial rights of acoused were oommitted dwring the trial. The Board of
Review is of the opinion thet the reoord of trial is legally sufficlent
to support the findings of guilty and the sentence and to warrant confirmae -
tion thereof. A sentence of dismissal is mandatory upon conviction of a
violation of Article of War 95 and is authorized upon conviction of an
officer of a violation of Articles of War 61, 93, 94 or 96, Penitentiary
confinement is authorized upon conviction of the offsnse of obtaining
afything of value by false pretenses (18 USC 467a) or upon conviction of
the orime of sodomy per os (D. C. Code, 8. 22=-107; par 90a, MCM 1928)
where the sentence is for more than one year (AW 42). ,

%WW R
(Rl Lo, s
J 7
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JAGK - CM 329008 1st Ind
APk .7 1748

JAGO, Dept. of the Army, Washington 25, D. C.
101 ‘The Secretary of the Army

1. Pursuant to Executive Order No. 9556, dated May <6, 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Review in the case of Captaln Edward A. Jensen
(0-5721509, Air Corps. '

2. Upon trial by general court-martial this offioer was found guilty
of ebsence without leave from about 0800, 12 November 1847, to about
1130, 13 November 1947, in violation of Article of War 61 (Chg I and
Spec); of knowingly, willfully and wrongfully residing with one Duane
W. Rioketts, e homosexual, from about 5 September 1947 to about 11
November 1947 at the Hotel Governor, San Francisco, California (Spee 4,
Chg III, and Spesc 1, Chg IV), of wrongfully and unlawfully taking nude
pioctures of Duanse W, Rioketts, a homosexual, between August 1946 and May
1947 (Spes 5, Chg III, and Speo 2, Chg IV) and of wrongfully and unlswfully
sleeping and assoociating with Duane W. Ricketts, a homosexual, between
June 1946 and August 1946 at 1240 Randolph Street, Napa, California (Spec
7, Chg III, and Spee 4, Chg IV), in violation of Articles of War 95 and
963 of sodomy by felonlously end egainst the order of nature having carnal
connections per os with one Lieutenant John W, Franks on or about January
1946 at the Conner Hotel, Napa, California, in violation of Article of
War 93 (Add!'l Chg II and Spes); and of having committed an offense oone-
trary to good order and military disoipline at Napa, California, on or
about February 1946, by holding, ocaressing and otherwise fondling the
penis of Lieutenant Franks until Lieutenant Franks experienced sexual
orgasms and simultaneously permitting the said Lisutenant Franks to hold,
caress and otherwlse fondle his penis until acoused experienced orgasms,
in violation of Article of War 96 (Add'l Chg IV and Spec). Accused was
also found guilty of three specifications alleging that he had on 24
September, 30 September and 31 October, 1947, respectively, in violation
of the 95th Article of War, obtained certain sums of money from a finance
officer under the false pretense that his mother, Mrs. W. F. Johnson, was
wholly dependent upon him for support (Specs 1, 2 and 3, Chg III).. The
sum stated in each specification was equal to one monthly rental allow=
ance of an officer in the third pay period "having a dependent™ ($90.00),
plus one additional subsistence allowance (§$21.00 for 30 days month).
Acoused was further found guilty of twenty-three specifications, in vio-
lation of Artiocle of War 94, alleging that for each monthly period from
December, 1945 through October, 1947, both months inclusive, he had made
‘false olaims against the United States by presenting to various finance
officers olaims for rental and subsistence allowances in excess of the
sllowances to which he was legally entitled (Add'l Chgs I and III and
their specs). The allowances he was alleged to have claimed in each of


http:oerta.in
http:disoipU.ne
http:F.dwa.rd

- (339)

these specifications were equal to a $90.00 rental allowance plus two sube
sistence allowanoces, whereas, it was also alleged, he was entitled to allow-
ances smounting to the value of only one subsistence allowance..

No evidenoe of any previous conviction was introduced. Acoused was
sentenced to be dismissed the service, to pay to the United States a fins
of one thousand dollars and to be confined et hard labor at such place as
the reviewing authority might direct for five years. The reviewing au-
thority approved the sentence and forwarded the record of trial for action
under Article of War 48,

3. A summary of the evidence may be found in the review of the Staff
Judge Advooate, Headquarters Eastern Pacific Wing, Pacific Division, Air
Transport Command, which review was adopted in the accompanying opinion of
the Board of Review as a statement of the evidense and the law in the oase.
I oconsur in the opinion of the Board that the record of trial is legally
. sufficient to support the findings of gullty eand the sentensce.

Accused was carrled as absent without leave from 0800, 12 November
1947, to 1130, 13 November 1947, on the morning report of hls organization.
He admitted this unauthorized absence in his testimony on the witness stand,
stating as an excuse therefor that he had slept all day on 12 November,
having become exhausted by a police interrogation which had taken place on
the night of 11«12 November in his room in the Hotel Govermor, San Francisoco.
He had been residing in this hotel room with one Duane Ricketts since &
September 1947. Accused knew Ricketts had been conviocted of a orime ine
volving homosexuality in 1944 and, in a pre-trial statement, accused desoribed
Ricketts as “a known homosexual."™ About “Mothers' Day," 1947, acoused . took
two photographs of Ricketts who was posing in the nude. These photographs
were introduced in evidence and acoompany the record of trial, Consider
ing the subject matter, the court was clearly warranted in oconocluding that
these photographs were lewd. From the "middle® of 1946 to the "middle™ of
1947, scoused lived in an apartment in a house. at 1240 Randolph Street, Napa,
California. Ricketts also resided in this apartment, which at first oontained
_only ons bedroom although a second bedroom was finally added. During aocused’'s
period of residence at this address, he was seen in bed with Ricketts on
many ococasions by enlisted men who were visiting there or were ocalling for
acoused in the morning hours to take him to work. Accused admitted sleep=
ing with Ricketts “part of the time.®

Sometime in February, 1946, acoused and First Lieutenant John W. Franks
rented a room in ths Conner Hotel, Napa, California. During the period the
two officers tayed in this room, accused "took™ Lieutenant Franks' penis
"in his mouth" five or six times. Each time Lieuterant Franks had an orgasm.
A "couple of times"™ accused and Lieutenant Franks performed mutual acts of
masturbation, desoribed by Lieutenant Franks as follows: “"We jerked each
other off." These acts took place in bed and while Lieutepant Franks was in-
toxicated..
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Photostatic copies of pay vouchers signed by accused and presented
by him through financial charinels for each monthly period from December,
1945, through Ostober, 1947, both months inclusive, were received in evi-
dence at the trial. Each voucher contains a claim for a $90 rental allow-
ance and two subsistence allowances for the mounthly period concerned. Each
voucher is accompanied by a certificate, signed by accused, to the effect
that the total gross income of his mother from all sources, inocluding any
payment or contribution of other persons, other than his contribution, was
nil during the period covered by each voucher.

Accused's mother, Mra. William F. Johnson, formerly Mrs. Minnie C.
Jensen, was married to Mr. William F, Johnson on 19 November 1945.
Mr, Johnson received a yearly inoome of from §900 to $1000 from various ine
vestments and lived with his wife in the latter's home in Ludington, Michigan.
He was now retired but was able to and has supported his wife since their
marriage, using some of his capital from time to time to do so. Mrs. Johnson,
before her marriage, received a $200 monthly allotment from aoccused. After
her marriage she received an allotment of §$150 a month from him. This sum
of $150 was used to pay an indebtedness inocurred by her and aocused in a
business wventure whioch had failed about the time aoccused was called into the
service in 1942. It was not used for food or other household expenses. The
mortgage on her home had been paid off before she started receiving the $150
monthly allotment,

4. Aoccused is 35 years of age and is unmarried. He is a high school
greduate and attended the University of Detroit, Detroit, Michigan, for two
yoears. In oivilien 1ife he was, for a time, assjistant manager of a theater
and then engaged in hotel work. He was inducted into the Army in June 1942
and served as an enlisted man until 13 January 1943 when he was appointed
and commissioned a second lieutenant in the Army of the United States upon
graduation from the Army Air Forces Officer Candidate School. On 13 June
1944, he was promoted to the temporary grade of first lieutenant and on 31
January 1945 to the temporary grade of captain. He served overseas in the
Pacific Theater from 2 January 1944 to 25 July 1945, partiocipating in the
China Offensive, China Defensive, Luzon, New Guinea, Bismarck Archipelago
and Northern Solomons Campaigns. He reosived the Purple Heart after having
been wounded in action over Ceram Island on 10 August 1944, On 2 January
1945 he was awarded the Air Medal and on 2 Juns 1945 he was ewarded *an Gak
Leaf Cluster to the Air Medal. Both awards were for partiocipation in sus-
tained operational flight missions over hostile territory.

6. I recommend that the sentence be confirmed end carried into execu=
tion. I further recommend that a U. S. penitentiary be designated as the
place of confinement,

6. Inclosed is a form of action designed to carry into effeet the fore-
going recommendation should it meet with yowr approval.

CM 329008 /
2 Inols THOMAS H. GREEN
l. Record of trial Major General
— 2. Form of action The Judge Advooate General

( GCMO 96, 5 May 15L8). 8
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DEPARTMENT OF THE ARMY
In the Office of The Judge Advocate General
Washington 25, D. C.

JAGQ ~ CM 329022 ’

HEADQUARTERS, THE INFANTRY CENTER,

UNITED STATES FORT BENNING, GEORGIA

Ve

Private FRED G. MATHEWS
(34080031), Headquarters,
Headquarters Detachment
Section I, 3440 Area Service
Unit

Trial by G.C.M., convened at
Fort Benning, Georgia, 23 January
1948. Dishonorable discharge,
total forfeitures and confinement
for two (2) years. Disciplinary
Barracks.

Vo e N N et s e s

HOLDING BY THE BOARD OF REVIEW
JOHNSON, BAUGHN and KANE, Judge Advocates

l. The record of trial in the case of the soldier named above has
_been examined by the Board of Review.

2. The accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 58th Article of War.

Specification: In that Fred G. Mathews, Private, Headquarters,
Headquarters Detachment, Section I, 3440 Area Service Unit,
Fort Benning, Georgia, (Formerly Company K, 232nd Infantry,
Camp Gruber, Oklahoma) did at Camp Gruber, Oklahoma, on or
about 14 October 1944, desert the Service of the United
States, and did remain absent in desertion until he surren-
dered himself at Turner Field, Albany, Georgia on or about
28 September 1947.

Following arraigmment, the accused stood mute before the court whereupon
the law member stated that a plea of not guilty would be entered for him.
'The accused was found guilty of the Specification except the words
"desert the Service of the United States, and did remain absent in deser-
tion until he surrendered himself at Turner Field, Albany, Georgia on or
about 28 September 1947" substituting therefore the words "without proper
leave, absent himself from his organization until 28 September 1947%,

and not guilty of the Charge but guilty of a violation of the 6lst Article
of War. Evidence of one previous conviction was introduced. He was ]
sentenced to be dishonorably discharged the service, to forfeit all pay.
and allowances due or to become due, and to be confined at hard labor for
two (2) years. The reviewing authority approved the sentence, designated
the Branch Disciplinary Barracks, Camp Gordon, Georgia, or elsewhere as
the Secretary of the Amy may direct, as the place of confinement, and
forwarded the record of trial for‘action until Article of War 50%.

\

\
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3. The accused's unauthorized absence from his organization for
the period indicated in the Specificatlon was established by competent
evidence adduced at the trial.

The only question presented for determination by the Board of
Review is whether it is obligatory upon the court to advise an accused
of his right to plead the statute of limitations when, as in this case,
he has been charged with an offense not barred by the statute of limi-
tations but found guilty of a lesser included offense which has been
barred by said statute. In this connection the pertinent portion of
Article of War 39 provides: '

"Except for desertion committed in time of war, or for
mutiny or murder, no person subject to military law shall be
liable to be tried or punished by a court-martial for any
crime or offense committed more than two years before the
arraignment of such person: * # *" (Underscoring supplied.)

This sane question has been decided by the Board of Review
recently in CM 313593 Sawyer, 63 BR 185; CM 315512 Pittman, 65 BR 5;
CM 315713 Williams, 65 BR &1; and CM 316772 Martinez (October 1946),
and in all cases it has been uniformly held that a that a failure of the court
to advise the accused of his rights in the premises constitutes fatal
error. In deciding that the principle of an earlier case, CM 231504
Santo 18 BR 235, should no longer be followed, the Board in CM 313593
Sa!x I, supra, stated:

":This rule rests not only on the presumption that defense
counsel did his duty, but also on the premise that he was familiar
with his duty. Military law, like all law, has its technicalities
vwhich only training and practice can thoroughly master. As# applied
to the facts in the case the assumption is made that defense counsel
not only anticipated that the court might find accused guilty of
absence without leave, an unusual result since accused was gone
just 18 days short of two years, but also that he was aware that the
period of limitations for this offense was different than that with

~ which accused was originally charged. :

#1Tt is interesting to note that the paragraph of the Mamal
describing defense counsel's duties (par. 45) states that he shall
advise accused of his right to remain silent or testify and yet
it is almost the universal practice for the court to instruct an
accused as to these rights. If the court feels it necessary to
give this instruction relative to a situation which is elementary
and which occurs in every trial, what is left of the presumption
that defense counsel performed his duty in explaining the rare and
recondite point which is involved in this case?

"1To be sure the‘ attention of accused and his counsel was
directed toward the fact that he ‘had been found guilty of absence
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" without leave but this was done under such circumstances that there
was little real opportunity to plead the bar of the statute. Vhere
an accused is found guilty the prescribed procedure is to open the
court for evidence of previous convictions and personal data, close
- the court, vote on the sentence, open the court, and announce the
findings and sentence (MCM, 1928, App. 6, pp. 267, 268). That pro-
cedure was followed in this case and immediately thereafter the
court adjourned. All that defense counsel knew when the court
opened after closing for a vote on the findings was that his client -
had been found guilty of some offense and, as we have said, he might
not unreasonably assume that it was desertion. After the court had
fixed the punishment it reopened and then for the first time accused -
and his counsel learned that he had been found guilty of absence
without leave. Immediately after that ammouncement, however, the
court pronounced the sentence and adjourned. Neither accused nor
his counsel had any genuine opportunity to ponder the effect of
these findings or reflect upon the legal principles which might
govern the changed situation. In our opinion, it would be grossly
unfair to penalize accused on the basis of an assumption that his
failure to plead the statute at that point in the trial was the
result of a conscious cholce made with full knowledge of his rights.

"'It may be argued that the Mamual, in stating that in the situa~
tion here involved the "court may advise the accused in open court
of his right to plead the statute® (MCM, 1928, par. 78a), has laid
down the applicable rule and we are bound to follow it. This argu-
ment gains force from the fact that in the 1917 and 1921 Manuals it
was mandatory upon the court to make such an explanation if the facts
in the particular case warranted it. We do not believe, however,
that the permissive character of the present rule is a bar to our
holding in the present case that the court was bound to advise the
accused of his rights. There are situations where the giving of such
advice would be an idle gesture. It may appear that the accused is
cognizant of his rights. It may be plain that the statute has been
tolled. In these circumstances to require that the court give an
explanation would only serve to create confusion. In brief, we think
that the Manual, in failing to require such advice by the court in
all circumstances, does not preclude us from requiring it in those
cases where consideration of justice and fairness demand it.

"iDoubtless same of the arguments adduced above would have equal
application in the case where it appears that the statute has out~-
lawed the original specification brought against accused. On the
other hand, there are considerations, to which we have had referencs,
applicable here that are inapplicable in that situation. That case
is not before the Board, however, and does not have to be decided.
What the Board does decide is that whers, as here, an accused is
found guilty by exceptions and substitutions of an offense against
which the statute has apparently run, although it had not run against
the offense with which he was originally charged, and the record
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fails to disclose that he was cognizant of his rights to plsad the
statute, and therse is no indication that it had been tolled, a
failure of the court to advise accused of his rights in the premises
is fatal error voiding the conviction of that specification.”

Accordingly, on the basis of the authority last cited, as subse-
quently reaffirmed by CK 315512 Pittman, CH 315713 Tilliams, and Cid
316772 Eartinez, supra, the record of trial in the present case is
legally insufficient to sustain the findings and the sentence. '

L. ‘For the reasons stated, the Board of Review holds the record of
trial legally insufficient to support the findings of guilty and the
sentence.

)

, Judge Advocate

, Judge Advocate .

L}

, Judge Advocate
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MAR 3 198
JAGQ - CM 329022 _ 1st Ind '
JAGO, Dept. of the Army, Was.hington 25, D. C.
T0: Commanding General, The Infantry Center, Fort Benning, Gecrgla.

1. In the case of Private Fred G, Mathews (34080031), Headquarters
Headquarters Detachment Section I, 3440 Area Service Unit, I concur in
the foregoing holding by the Board of Review and, for the reasons
stated therein, recommend that the findings of guilty and the sentence
be disapproved.

2. When copies of the published order in this case are forwarded
to this office they should be accampanied by the foregoing holding and
this indorsement, For convenience of reference and to facilitate at-
taching coples of the published order to the record in this case, please
place the file number of the record in brackets at the end of the
published order, as follows:

(CH 323022)

THOMAS H, GREEN
Major General
The Judge Advocate General

1l Incl
Record of Trial
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DEPARTMENT OF THE ARMY (347)
In the Office of The Judge Advocate General .
.- Washington 25, D.C.

JAGH CM 329082 ' 21 May 1948

UNITED STATES g FIRST U. S. INFANTRY DIVISION

Ve ) Trial by G.C.M., convened at Augsburg,
) Germany, 22 December 1947. Dismissal.

Captain JOHN D. REES, ) ,

)

(0-12844212), Infantry.

COPINION of the BOARD QF REVIEW
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates .

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate Generals

\

2. The accused was tried upon the following Charge and Specifica?
tions: '

CHARGE: Violation of the 95th Article of War.

Specification 1:¢ In that Captain John D. Rees, Detachment C,
793rd Military Police Battalion, then of Company H, 39th »
Infantry, did, at Bad Tolz, Germany, on or about 12 November
1946, with intent to defraud, wrongfully and unlawfully make
and utter to 1lst Lieutenant Leslie T. Parker, a certain check
in words and figures as follows, to wite )

12 November 1946
City Bank & Trust Company
McMinnville, Tenn.
l1st Lt. Leslie T. Parker ; 32000.00
Two thousand dollars
(Signed) John D. Rees

and by means thereof, did fraudulently obtain from lst
Lieutenant Leslie T. Parker Military Payment Certificates
of a value of $2000.00, he, the said Captain John D. Rees,
then well knowing that he did not have and not intending
that he should have sufficient funds in the City Bank & -
Trust Company, McMinnville, Tem. for the payment of said
check. .

Specification 2: In that Captain John D. Rees, Detachment C,
793rd Military Police Battalion, then of Company H, 39th
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Infantry, did, at Bad Tolz, Germany, on or about 30
November 1946, with intent to defraud, wrongfully and
unlawfully make and utter to Private George Huffman
20453717, a certain check, in words and figures as
follows, to wit: Co

30 November 1946
City Bank & Trust Company
McMinnville, Tenn.
Georze Huffman $1000.00
One Thousand Dollars
(Signed) John D. Rees

and by means thereof, did fraudulently obtain from
Private George Huffman, Military Payment Certificates
of a value of $1000.00, he, .the said Captain John D.
Rees, then well knowing that he did not have and not
intendinz that he should have sufficient funds in the
City Bank & Trust Company, licMinnville, Tenn. for the
payment of said check. )

He pleaded not guilty to and was found guilty of all Specifications and
the Charge. No evidence of previous convictions was introduced. He

was sentenced to be dismissed the service. The reviewing authority
approved only so much of the findings of guilty of Specifications 1 and

2 of the Charge, and of the Charge, as involves findings that the accused
did, at the time and place alleged in each Specification, wrongfully and
unlawfully make and utter the described check to the person alleged and
did fail to maintain a balance in the drawee bank sufficient to meet
payment thereof, in violation of Article of War 96; approved the sentence
and forwarded the record of trial for action under Article of War LS.

3. The Board of Review adopts the statement of the evidence ard
law contained in the review of the Division Judge Advocate, First U. S.
Infantry Division, dated 10 February 1948.

L. Records of the Department of the Army show that accused is 30
years of age and married. He attended the Booneville High School in
Arkeusas for four years but left school without graduating in 193L.
From June 1934 to September 1936 he was employed in the circulation
department of the Pictorial Review Mapazine as a salesman. From
Jamiary 1937 to May 1937, he was employed as a bottling machine operator
in Arkansas State Sanitary Dairy. In June 1937, he enlisted in the
Regular Army and was honorably discharged from enlisted service on 22
May 1942, at which time he completed the course at the Officers Candi-
date 3chool, Fort Benning, Georgia, and was commissioned a Second
lieutenant, AUS, Infantry. He was promoted to First Lieutenant on 30
November 1942 and to Captain on 8 June 1943. He served in the combat
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zons of France from 10 March 1945 to 23 March 1945; in Germany from
23 March 1945 to 3 May 1945; and in Austria from 3 May 1545 to 9 Junse
1945. He is authorized to wear the Combat Infantryman's Badge and
American Theatre Ribbon. His efficisncy ratings for principal duty

consists of the following: 10 ®"Superior," 11 "Excellent," and 2 “Very
Satisfactory.®

5. The court was legally constituted and had jurisdiction of the
person and the offenses. No errors injuriously affecting the substantial
rights of the accused were committed. Ths Board of Review is of the
opinion that the record of trial is legally sufficient to support the
findings of guillty,as approved by the reviewing authority, and the
sentence and to warrant confirmation of the sentence. A sentence to
dismissal is authorized upon conviction of a viclation of Article of

War 96.
4;# ‘ﬂé;“ » Judge Advocate
/Lﬂéw& » Judge Advocate
/!

» Judge Advocate
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JAGH CM 329082 1st Ind
JAGO, Department of the Army, Washington 25, D.c. MAY 26 1943

TO: The Secretary of the Army. |

1. Pursuant to Executive Order No. 9556, dated 26 May 19L.5, -
there are transmitted herewith for your action the record of trial
and the opinion of the Board of Review in the case of Captain John .
D. Rees (0—12814212), Infantry.

2. Upon ‘orial by genera.l court-martial, this officer was found
guilty of fraudulently making and uttering two checks with insufficient
funds in payee bank and fraudulently obtaining the proceeds, in viola-
tion of Article of War 95 (Chg I, Specs 1 and 2). No evidence of
previous convictions was introduced. He was sentenced to be dismissed
the service. The reviewing authority approved only so much of the find-
ings of guilty of Specification 1 and 2 of the Charge, and of the Charge,
as involves findings that the accused did, at the time and place alleged
in each Specification, wrongfully and unlawfully make and utter the
described check to the person alleged and did fail to maintain a balance
in the drawee bank sufficient to meet payment thereof in violation of
Article of War 96; approved the sentence and forwarded the record of
trial for action under Article of War U8..

3. A summary of the evidence may be found in the review of the
Division Judge Advocate, First U. S. Infantry Division, dated 10 ..
February 1948, which was adopted in the accompanying opinion of the .

- Board of Review as a statement of the evidence and law in this case.
The Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence as approved
by the reviewing authority and to warrant confirmation of the sentence.

I concur in that opinion.

On 12 November 1946, at Bad Tolz, Germany, the accused drew a check,
described in Specification 1, on the City Bank and Trust Company of
McMinnville, Temessee, for $2000 payable to a Lieutenant Parker. The
latter cashed this check giving accused $1500 in military payment certi-
ficates and $500 in postal money orders. Lieutenant Parker forwarded
the check for deposit to his bank at Carmel, California, but the check
was not honored by the drawee bank and was returned with the notation
"account closed." When Lieutenant Parker advised accused that the check
was dishonored and asked him what he intended to do about it, accused
replied that his wife had closed their joint bank account without his
knowledge but that he would take care of the matter. After mumerous _
requests for payment were made by Lieutenant Parker to accused personally,
and by letters addressed to him "thru chammels," accused arranged to

make restitution on the check, about a year later, by an allotment of
3100 per month from his pay. '
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Dur:.ng the latter part of October 1946, accused borrowed $1,000
from a Private Huffman, giving him an I.0.U. to evidence the debt and
promising to return the money to him in a "couple" of weeks. On 30
November 1946, the day Huffman was transferred to Munich, accused drew
a check on the City Bank and Trust Company of McMinnville, Tennessee,
payable to Huffman's order in the sum of $1000 and gave it to him. This
check was returned to Huffman marked "Insufficient Funds." When accused
was advised that this check was dishonored, the accused told Huffman
he did not have the money to pay the check at the time but would see
that Huffman got a payment each month until June or July and he would
then pay the balance in full. When Huffman did not receive restitution
from accused after several requests he referred the matter to accused's
Commanding Officer on 10 September 1947.

4. The accused is 30 years of age and married. He attended the
Booneville High School in Arkansas for four years but left school with-
out graduating in 1934. From June 193l to September 1936 he was employed
in the circulation department of the Pictorial Review Magazine as a sales- -
man. From Jamary 1937 to May 1937, he was employed as a bottling machine
operator in Arkansas State Sanitary Dairy. In June 1937, he enlisted in
the Regular Army and was honorably discharged from enlisted service on
22 May 1942, at which time he completed the course at the Officers Candi-
date School, Fort Benning, Georgia, and was commissioned a Second Lisutenant,
AUS, Infantry. ' He was promoted to First Lieutenant on 30 November 1942 and
to Captain on 8 June 1943. He served in the combat zone of France from
10 March 1945 to 23 March 1945; in Germany from 23 March 1945 to 3 May
19453 and in Austria from 3 May 19L5 to 9 June 1945. -He is authorized
to wear the Combat Infantryman's Badge, the EAME ribbon with two bronze
campaign stars and American Theatre Ribbon., His efficiency ratings for
principal duty consists of the following: 10 "Superior," 11 "Excellent,"
and 2 "Very Satisfactory. _ ’

5. Attached to the record of trial is a recommendation for clemency
addressed to the reviewing authority signed by each member of the court
wherein it is recommended that the execution of the sentence be suspended.
A separate recommendation for clemency signed by the defense counsel is
also attached to the record of trial.

6. The accused's conduct in borrowing a large sum of money from an
enlisted man and his failure to make satisfactory arrangements for repay-
ment evidences the accused's unfitness to be an officer. I, 'therefore, '
recommend that the sentence be confirmed and carried into execution.

7. Inclosed is a form of action designed to carry the foregoing
recommendation into effect, should such recomendat:.on meet with your
approval

cM 329082
2 Incls . THOMAS H. GREEN
1 Record of trial Major General
———rornol ackion The Judge Advocate General

"( 6CMO 108, May 28, 19L8).
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DEPARTMENT OF THE ARMY ‘
In the Office of The Judge Advocate General
Washington, D. C.

JAGQ - CM 329089

UNITED STATES UNITED STATES CONSTABULARY

V. Irial by G.C.M., convened at
Stuttgart, Germany, 21
November 1947. Dishonorable
discharge and confinement
for one (1) year. United
States Disciplinary Barracks.

.

Private WILBERT L. SMITH
(RA 18220501), 129th
Ordnance MAM Company.

Nt S Sl Sl S eV L

HOLDING by the BOARD OF REVIEW v
JOHNSON, BAUGHN and KANE, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits this its hold-
ing to The Judge Advocate General.

2. The accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 93rd Article of War.

Specification: In that, Private Wilbert L. Smith, 129th Ordnance
MAY Company, did, at Berchtesgaden, Gemany, on or about 5
October 1947, feloniously, take, steal, and carry away one
(1) ARGUS C-3, Camera Number 23649 together with case, value
of about thirty five dollars ($35.00), and ons (1) pair of
E. IEITZ Binoculars Number 484668, together with case, value
of about thirty five dollars ($35.00) both items being the
property of T/5 Russel F. Mayo, Company "C" 508 Military
Police Battalion.

Accused pleaded not guilty to, and was found guilty of the Charge and
Specification., Evidence of three previous convictions was introduced. He
was sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due and to be confined at hard labor for
one (1) year. The reviewing authority approved the sentence, designated
Branch, United Stares Disciplinary Barracks, Fort Hancock, New Jersey, as
the place of confinement and forwarded the record of trial for action mnder
Article of War 50%.
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3. -Evidence for the Prosecution.

On 5 October 1947 Corporal Mayo was on leave and staying at a hotel
in Berchtesgaden, Germany. He had in his possession his Argus C~3 camera,
serial No. 23649 and his E. Leitz binoculars, serial No. 484668 (R. 7-8).
On- the morning of 6 October upon discovering that the camera and binoculars
wore missing from his room, he reported the loss to the Military Police.
The latter apprehended ths accused on a train which was leaving Berchtes-
gaden at 1310, 6 October 1947, and upon searching accused's baggage found
the above-described camera and binoculars therein (R. 8-10). ‘Accused
stated to the Military Police that he had borrowed the articles and later
that he had purchased them.

Private Charles Murray testified that he is a member of the 520th
Military Police Service Platoon stationed in Berchtesgaden and that he was
with Corporal Maloney when they apprehended the accused on the train (R.
11). After identifying the camera and binoculars as being the articles
found in accused's baggage, he further testified that he was present when
Captain Rice interrogated the ‘accused, warned him of his rights wmder the
24th Article of War .and when accused made a statement to Captain Rice but
that he was not present when the written statement was made and did not
see accused sign the statement (R. 11). He recognized the signature of
Captain Rice on Prosecution's Exhibit 3. This exhibit was then introduced
in evidence over the objection of the defense that no evidence had been
adduced showing that the purported statement was made by the accused
(R. 11a). The statement (Pros. Ex. 3) is a full, complete and detailed
confession of the theft charged.

4. Evidence for the Defense.

Private George R. Gordon testified.that he was with accused in
Berchtesgaden on 5 and 6 Octcber 1947; that accused had been drinking
heavily and it was necessary to assist him to his room (R. 12).

.Accused, after beirg warned of his rights as a witness, elected to
testify under oath (R. 14) to the effect that he.received a letter fram
his parents on 15 September stating that his grandfather was seriously
i1l and that accused's wife desired a divorce. He expected to be returned
to the United States in the near future for discharge from the amy for
reasons of dependency. He does not recall any of the events with which
he is charged and his memory is ®clouded" as to his stay in Berchtesgaden
because of his intoxicated condition. He did not recall *very well" of
being apprehended by the Military Police (R. 14-16).

- 5. The evidence clearly shows that the camera and binoculars des-
cribed in the Specification were stolen from the hotel room of the victim »
and that a prompt report was made by the latter to the proper military ‘
authorities. On the same day the accused was apprehended on a train leav-
ing Berchtesgaden and the camer and binoculars were discovered secreted in
his baggage. The above evidence is uncontradicted and is sufficlent to
sustain the fidnings of guilty under the well settled principle that
unexplained possession of recently stolen articles raises a presumption of
guilt. ;

-2
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The most important question presented by the record of irial,
however, arises from the introduction in evidence of the purported con-—
fession of accused. The record is devoid of any evidence to the effect
that the signature appearing on Prosecution’s Exhibit 3 is that of the
accused, and there is no evidence tending to show that accused executed
the document in question or that it is in fact the "statement" that one
witness testified accused made to Captain Rice. Under these circumstances
it cannot be seriously contended that the exhibit was sufficiently .
identified as the confession of accused to allow its reception in evidence
over the explicit objection of the defense. The mere fact that one witness .
testified that accused did make "a statement" to Captain Rice on 6 October
1947 and identified Captain Rice's signature on Prosecution Exhibit 3 is
clearly an insufficient foundation to allow its acceptance in evidence as
the sworn confession of accused. Hence, the Board of Review is of the
opinion that it should have been excluded and its reception’in evidence
constituted error.

The next question for determination is whether the erroneous reception
in evidence of the confession of the accused constituted prejudicial error
which affected his substantial rights. There is no direct evidence to the
effect that accused stole the camera and binoculars. These articles were
found within a few hours after their theft was discovered, secreted in his
baggage and he made no attempt to explain his possession of them. While
such evidence is, in a proper case, sufficient to sustain a finding of
larceny, it creates only an inference upon which the court may Justify
its finding of guilty. A confession in the language of the manual (p. 114)
¥is indeed one of the strongest forms of proof known to the law.® The
particular confession here in question was so explicit and sweeping that,
having been admitted in evidence, it necessarily foreclosed any possibility
of acquittal on the Charge and it cannot be said that the findings of
guilty by the court do not rest at least in part upon the confession itself.
Thus, it appears that the evidence of guilt, exclusive of the confession,
was not of such a nature that it may now be said with reasonable csrtainty
that it would have resulted in conviction had the confession been properly
excluded from evidence. Such being the case, it must be assumed that the
confession substantially influenced the findings of the court and the Board
of Review can reach no conclusion other than that the error in question did
injuriously affect the substantial rights of accused. (CM 192609 Hulme;2 BR 9.)

6. For the reasonsstated the Board of Review holds that the record of
trial is legally insufficient to support the findings of guilty and the
sentence. ) .

-, Judge Advocate

: OMK ﬂ (3 e é/ R
/ i/ﬂ"‘/’k—’ , Judge Advocate




(356)

JAGQ - Clf 329089 ist Ind MAR 10 1948
JAGO, Dept. of the Army, “Washington 25, D. C.

TO: Commanding General, United States Constabulary, APO 46; c/o
Postmaster, New York, New York.

1. In the case of Private Wilbert L. Smith (RA 18220501), 129th
Ordnance MAM Company, I concur in the foregoing holding by the Board of
Review that the record of trial is legally insufficient to support the
findings of guilty and the sentence, and recommend that the findings of
guilty and the sentence be disapproved.

2. VWhen copies of the published order in this case are forwarded
to this office, together with the record of trial, they should be
accompanied by the foregoing holding and this indorsement. For conven-
ience of reference please place the file number of the record in bracksts
at the end of the published order, as follows:

(CM 329089) = v,

i

1 Incl T
Record of trial._: ‘v - J R

Voo

£AS H, GREEN
jor General
e Judge Advocate General
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DEPARTMENT OF THE ARMY
In the Office of The Judge Advocate General
Washington 25, D. C.

JAGN-CY 329093

UNITED STATES UNITED STATES CONSTABULARY
Irial by G.C.H., convened at
Straubing, Germany, 17 and 20
Ottober 1947. Dishonorable
discharge and confinement for
fifteen (15) years. Disciplinary
Barracks.

Ve

Private LEONAKD EDWARDS
(13206559), Troop C,
25th Constabulary Squadron.

HOLDING by the BOARD OF REVIEW
JOHNSON, ALFRED and SFRINGSTON, Judge Advocates

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. The accused was triasd upon the following Chargss and Speci-
fications:

CHARGE I: Violation of the 69th Article of War.

Specification: In that Private Leonard Edwards, Troop "C%,
25th Constabulary Saqi adron, APO 305, U.S. Army, having
been duly placed in arrest of quarters on or about 25
August 1947, did, at Straubing, Germany, on or about
4 September 1947, break his said arrest before he was
set at liberty by proper authority.

CHARGE II: Violation of the 93rd Article of War.

Specification: In that Private Leonard Edwards, Troop %C¥,
25th Constabulary Squadron, APO 305, U.S. Army, did,
at Mainburg, Germany, on or about 6 September 1947,
with the intent to commit a felony, viz, rape, commit
an assault upon Theresia Sommerer by wilfully and
feloniously putting his arm around her throat and
bending her backwards.
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CHARGE III: Violation-of the 94th Article of War.

Specification: In that Frivate Leonard Edwards, Troop
ncn, 25th Constabulary Squadron, APO 305, U.S. Army, .
did, at Straubing, Germany, on or about 2400 hours
4 September 1947 feloniously take, steal, and carry
away a 1// ton truck WD #20624013 of the value of
about $1051.00, property of the United States fur-
nished and intended for the military service thereof.

Accused pleaded not guilty to all Charges and Specifications and was
found guilty of Charges I and ITI and the Specifications thereof; guilty
of the Specification of Charge III, except the words ®#feloniously take,
steal and carry away" substituting therefor, respectively, the words, -
nwrongfully and knowingly misappropriate and apply to his own use®; of
the excepted words not guilty; of the substituted words guilty, and guilty
of Charge III. He was sentenced to be dishonorably discharged the ser-
vice, to forfeit all pay and allowances due or to becoms due and to be
confined at hard labor for twenty ysears. The reviewing authority ap-
proved the sentence but reduced the period of confinement to fifteen
years, designated the Branch, United States Disciplinary Barracks, .
Fort Hancock, New Jersey, as the place of confinement and forwarded

the record of trial for action under Article of War 503.

3. The record of trial is legally sufficient to support the
findings of guilty of Charges I and II and their Specifications, and
to support the sentence. The only question for consideration here is
the legal effect of the findings of the court as to Charge III and its
Specification. In view of the holding of the Board of Review, as here-
inafter set out, it will not be nedessary to summarize the evidence con-
tained in the record of trial. ' ,

4. The court attempted, by exceptions and substitutions, to find
accused not guilty of larceny but guilty of misappropriation as a lesser
offense necessarily included in the larceny charged.

In the case of Ci 318499, White, et al, 67 BR 338, 339,
respecting a simllar set of circumstances the Board of Review stated:

" ¥ % we are of the opinion that misappropriation of
military property is incidental to larceny, embezzlement,
misapplication, wrongful selling and wrongful disposition
of military property. It does not follow, however, that

it is an offense necessarily included in the other offenses
denounced by the 9th subparagraph of Article of War 94.

The indivisible and wmsxpungeable elements of larceny

are a taking and carrying away by trespass. In misappro-
priation, the devotion to an unauthorized purpose, it is
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immaterial whether the initial taking is by trespass or

not, or that there be any taking at all. Thus all types

of misappropriation can not be included in larceny,

since misappropriation may involve wrongful dealings

with property which are in no way comnected with larceny.
* # #*

"3 3% # it is clear that the finding of guilty of
misappropriation as approved by the reviewing authority
does not indicate how the accused misappropriated the
property described in the specification. Obviously the
raviewing authority attempted to exclude a taking by
trespass. Trespass being eliminated and the kind of
misappropriation not being specified, it cannot be said
that the offense as approved was necessarily included
in that charged. ’

"It is also apparent that the specification in the
instant case did not fairly apprise the accused of the
offense of which he was found guilty as approved by the
reviewing authority. Since misappropriation may involve
acts which are in no way connected with larceny, it is
impossible to determine in the instant case, of what parti-
cular offense the accused stands convicted.® :

This reasoning was followed by the Board of Review in the case of CX
319857, Dingley, 69 ER 166. We are of the opinion that the reasoning
~ thus expressed is equally applicable to this case. ’

5. For the reasons stated, the Board o Réview holds ths record
of trial legally insufficient to support the findings of guilty of
the Specification of Charge IIT and Charge IIT, legally sufficient
to support the findings of guilty of Charges I and IT and the Speci-
fications thereof and legally sufficient to support the sentence.

4 Judge Advocate.

';%/'Lgf/—ité‘ [/:. M//f. Judge Advocate.
7““"9’4% ___, Judge Advocate.
L 4

.
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JAGN-CM 329093 1st Ind

JACO, Dept. of the Army, Washington 25, D. C.

TO: Commanding General, United States Constabulary, APO 46, c¢/o
Postmaster, New York, N. Y.

1. In the case of Private Leonard Edwards (13206559), Troop C,
25th Constabulary Squadron, I concur in the foregoing holding by the
Board of Review and for the reasons stated recommend that the findings
of guilty of the Specification of Charge III and Charge ITI be disap-
proved. Upon taking such action you will have autharity to order execu-
tion of the sentence. ‘

2. In view of the evidence that the assault with intent to rape
involved in Charge II and its Specification was not accompanied by a
great degree of violence and was followed by consent to intercourse,
it ia recommended that ibs term of confinement be reduced to three years.

3. Then copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate at-
taching copies of the published order to the record in this cass,
please place the file number of ths record in brackets at the end of
the publishsed order, as follows:

T
(cM 329093). P N
PR T CON .
1Incl - EERY ;\5\9 7 THOMAS H. GREEN

Record of trial “‘:ﬁ3ﬁ et Major General
. sty s The Judge Advocate General
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DEPARTHMENT OF THE ARLY
In the Office of The Judge Advocate General
washington, D. C.

Ciil 329162 : 5 AR 1948

UNITED STATES ATR TRAINING COMZiAND
BARKSDALY AIR FORCE BASE
Ve
Trial by G.C.li., convened at
San Antonio, Texas, 5 Febru-
ary 1948. All: Dishonorable
discharge and confinement for
four (4) years. United States
Disciplinary Barracks.

Privates First Class CARSON
C. SLIGER (AF 13231562),
CHARIES A, PET&RSON (AF
18286258) and Private HEX
R. HORTON (AF 16245546), all
of Squadron K, 3543d Air
Force Base Unit.

Nl e e A N s AN

HOLDING by the BOARD OF REVIEW )
JOHNSQON, BAUGHN and KANE, Judge Advocates

l. The record of trial in the case of the soldiers named above has
been examined by the Board of Review.

2. The accused were tried jointly upon the follow:.ng Charges and
Specifications:

CHARGE I: Violation. of the 93rd Article of ar.

Specification: In that Private First Class Charles A.
Peterson, Private First Class Carlson C. Sliger, and
Private Rex R. Horton, all of Squadron K, 3543rd Air
Force Base Unit, acting jointly and in pursuance of a
common intent, did, at San Antonio, Texas, on or about
27 December 1947, by force and violence and by putting
him in fear, feloniously take, steal, and carry away
from the person of Frank B. Martinez, about §7.00,
lawful money of the United States, the property of
Fra.nk B. Martinez.

CHARGE II: Violation of the 96th Article of War.
(Disapproved by the Reviewing Authority.).

Specification: (Disapproved by the Reviewing Authority.)
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Kach accused pleaded not guilty to, and was found guilty of, all Charges
and Specifications. Zvidence of one previous conviction was introduced

as to accused Horton. Lach accused was sentenced toc be dishonorably dis-
charged the service, to forfeit all pay and allowances due or to become
due and to be corfined at hard labor at such place as the reviewing
authority may direct for eight years. The reviewing authority disapproved
the findings of guilty of the Specification of Charge II and Charge II,
approved the sentences but reduced the period of confinement imposed to
four years as to each accused, designated Branch, United States Disciplinary
Barracks, Camp Gordon, Georgia, or elsewhere as the Secretary of the Army
may direct as the place of confinement and forwarded the record of trial
pursuant to Article of War 503.

3. Evidence for the Prosecuticn.

Mr. Frank B, Martinez, a driver for the Yellow Cab Company, identified
the three accused as the passengers who entered his cab at approximately
0130 hours on 27 December 1947 in San Antonio, Texas (R. 37). They directed
him to drive to the "500 block™ on Burr Road but when they arrived at this
destination accused told him to keep on driving which he did until the cab
entered the "700 block." Vhen accused said "this is the place® he stopped
and "then they struck me on the back of the head and grabbed me around the
neck and put his hand on my mouth. I begged them not to hit because they
would break my glasses. One of them asked where my money was and I said
it was in my left~hand pocket and so he got it out and the rest turned me
loose and they left the cab" (R. 37-38). He found a bottle in the back of
the cab after the three accused had departed and approximately $5 in United
States money was taken from him. The robbery took place between 0200 and
0205 hours on 27 December 1947. He positively identified the three accused
present in the courtroom as "the same boys" who assaulted and robbed him
on the night in question (R. 39). He further testified that he had previ-
ously identified the three accused at about 0500 in the sheriff's office
on the same morning the robberyoccurred (R. 39-40).

Mr. Joseph Di Stefano, a detective of the San Antonio Police Depart-
ment, identified the three accused by stating "I know them, but I can't
associate their names with their faces" (R. 40). Stefano testified that
"at apporoximately 2 o'clock in the morning of the 27th of December 1947,
I received a call by, over the radio for a pickup for three young men.
One was described as having a red jacket and the taller of the three and
two of them had brown jackets" (R. 41). A few minutes later Stefano and
his coworker, Detective Ethridge, while driving near Brackenridge Park,
noticed three boys out on the street "thumbing a ride™ and pulling over
"asked them to get in." He stated that the boys he picked up are the
"three boys right there™ (R. 47). He testified that the jackets of the
three accused attracted his attention and he took them to the Sheriff's
Office. Mr. Martinez then came to the Sheriff's Office about 0500 hours
and identified the three accused in his (Stefano's) presence (R. 41).

-2 -
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ir. Uscar Warnke, Chief Investigator of the Bexar County Sheriff's’
Office identified Prosecution's Exhibits 2, 3 and 4 as the written
statements he mrocured from each of the three accused. He stated that
in taking the statements he was under the impression that "high-jacking
or robbery was one of the offenses the local district attorney was to
handle" and admitted that a number of other "investigators and deputy .
sheriffs" had interrogated the three accused before he obtained the
statements in question (R. 13). He further admitted that all three
accused "had been misinformed by my investigators and by these deputy
sheriffs" and that he would not have taken the statememts had he known
that they had made threats or promises to the accused (R. 15). He
further testified that accused Sliger told him that investigators
Christoph, Villareal, Beckman and Higdon had "talked to hin, (Sliger)
and made a lot of promises to these boys about turning them over to
you and about sending them to the penitentisry amd working in the cotton
pateh" (R. 16). He advised accused Sliger “to make a clean breast of
it and to make a statement and whatever I could, T would do towards
helping him" (R, 16). After the statement was procured from Sliger, the
latter came to him "crying and pleading to return him to the Army as he
had been promised before making the statement, so he would not land up
in Huntsville."® He warned the accused of their rights before taking the
statements and did not threaten theme Frosecution's Exhibits 2, 3 and
4 are full, complete and detailed confessions by each of the accused
admitting the offenses with which they were jointly charged.

4e BEvidence for the Defense,

Each of the accused testified in effect that prior to making their
written statements to ldr., Warnke they were questioned by officers Higdon,
Beckman, and others who promised them ihat they knew Colonel Shown, the
Provost llarshal at the Air Base, and that if they made the statements
"just to clear the civil record" they would be returned to the military
authoritles immediately but if they did not make the statemsnts they would
stay in the county jail, be tried in the State Court "and probably we
would be sentenced to Huntsville prison whsre ve would be hoeing cotton
and not out here at Lackland picking up papers" (R. 24, 43-49).

Mr. Stefano admitted on cross-examination that while he was in the
sheriff's office awaiting identification of the three accused by Mr.
Martinez, the victim of the robbery, that "thers was something said about
if they were tried in a civil court they would go to Huntsville® (R. 42).

5. The testimony of the victim of the alleged robbery and his
identification of the accused as the perpetrators of the offense is
neither denied nor corroborated. Standing alone, however, it is
sufficient to sustain the findings of guilty of the offgnse of rob-
bery.- The only question presented by the record, and indeeed it is
one of the utmost importance, is whether the findings of guilty may be
sustained in view of this evidence regardless of ths erroneous


http:tentia.ry

(36L)

admission in evidence of the confessions of the three accused induced as
they were by the threats and promises of the civil police authorities,

The testimony of the three accused to the effect that they were ’
threatened with trial in a state court, penitentiary confinement inecluding
hard labor in the Mcotton patch" coupled with the promise that they would
be immediately returned to their organization to be dealt with by the
military authorities if they would make the statements in question, stands
uncontradicted in the record. Accused identified by name two of the offi-
cers whom they contended made the threats and promises, yet neither of
those individuals were called as witnesses at the trial to rebut these
accusations. The testimony of.each accused in this regard is substantiated
by detective Stefano when he admitted on cross—examination that "there was
something said" concerning trial in a civilian court and the possibllity
that it would be followed by sending accused to the penitentiary in Hunts-
ville (R. 42), as well as by the testimony of Chief Investigator, Warnke,
when he admitted that accused Sliger told him prior to the taking of his
statement that "a lot of promises had been made to him about sending them
to the penitentiary and working in the cotton patch." Further, this
testimony shows beyond any doubt that such "threats and promises" were
the procuring cause of the confessions even though accused were subse-
quently warned of their rights prior to signing the written statements.

In view of such uncontradicted evidence regarding the threats and
romises made to each of the accused in order to procure his confession,
the Board of Review can reach no conclusion other than to agree with the
statement in the review of the Assistant Staff Judge Advocate that the con-
fessions were induced by threats and promises, were not the product of
reasonaed or voluntary choice on the part of the accused and were procured
by coercion and duress. Consequently, their reception in evidence was
error, and as these confessions were so explicit and sweeping their intro-
duction in evidence must have foreclosed any possibility of acquittal on
the charges (Ci{ 192609, Hulme, 2 BR 9).

Having concluded that the confessions in question were obtained through
duress and should not have been received in evidence, the Board of Review
mst now determine whether their erronsous admission vitiates the findings
of the court regardless of the fact that the record contains other evidence
sufficient to support the findings of guilty. The Staff Judge Advocate
states that "where it can be said with reasonabls certainty that a con—
viction would have resulted, even if the erronsously admitted confession
had been excluded, the conviction will stand, and the substantial rights
& an accused have not been injured (Cl 160896 (1924); 192609 (193 ), and
CM 206090 (1936), Section 395 (10), Dig Ops JAG 1912-1940)." In addition
to the cases cited above, Cl 237711, Fleischer, 24 BR 89 and CM 243384,
Rowley, 27 BR 353 support this proposition. In CM 237711, Fleischer, supra,
the Board of Review expressed this principle in the following language:

"The Board of Review is of the opinion that the evidence
other than the confession is of such quentity and quality as
practically to compel in the minds of conscientious and

-4—
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reasonable men the finding of guilty, and that the substantial
rights of accused were not injuriously affected by the erromeous
admission of his confession.m

. However, since the above decisxns were rendered the Supreme Court
of the United States has decided this particular question in several
recent opinions. In Lyons v. Oklahoma, 322 U.S. 596 the Supreme Court
saild in Note 1, page 5973

Wihether or not the other evidence in the record is sufficient
to justify the general verdict of guilty is not necessary to
. consider. The confession was introduced over defendant's
objection. If such admission of this confession denied a con-
1 stitutional right to defendant the error requires reversal.!

Likewise the Supreme Court in discussing the so-called "harmless error
statute" said in Kotteakos et al. v. United States, 328 U.S. 750 at 764,

"If, when all is sald and done, the conviction is sure that the
error did not influence the jury, or had but very slight effect,
the verdict and the judgment should stand, except perhaps where
the departure is from a constitutional nom (19) or a specific
command of Congress.M

Note 19 then states:

"Thus when forced confessions have been received, reversals have
followed although on other evidence guilt might be taken as clear.
See Malinski v. New York, 324 U. S. 401, Lyons v. Cklahoma, 322 U. S.
596, 597, N. I; Bram v. United States, 168 U. S. 532, 540-542;
United States v. Mitchell, 137 F. 2d 1006, dissenting opinion at
1012." {Underscoring supplied).

_And to similar effect is the recent case of lee v. Mississippi; 68 Sup.
Ct., p. 300, decided at the present term of ths Supreme Court of the
United States, 19 January 1948 in which the Court held:

"The dus process clause of the Fourteénth Amendment invalidates
a state court conviction grounded in whole or in part upon a
confession which is the product of other than reasoned and
voluntary choice.® (Underscoring supplied).

In a separate opinion concurring in the reversal of the state court judg-
ment in the case of Haley v. Ohio, 68 Sup. Ct., p. 302, Mr. Justice Frank-
furter expressed his views upon this precise questlon in the following
language:

"7t is suggested that Haley's guilt could easily have
been established without the confession elicited by the sweat~
ing process of the night's secret interrogation. But this

-5 -
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only affords one more proof that in guarding -against mis-
use of the law enforcement process the effective detection
of erime and the prosecution of criminals are furthered

and not hampered. Such constitutional restraints of decendy
derive fram reliance upon the resources of intslligence in
dealing with crime and discourage the too easy temptations
of unimaginative crude force, even when such force is not
brutally employed.* :

Also Mr, Justice Rutledge in a separate opinion concurring in the reversal
of the state court judgment in the case of Malinski v. New York, supra,

Pe 420, disposed of the contention of ths prosecution that the evidence
of record other than the confession was sufficient to sustain the con-
viction. He expressed his views on this point as follows:

"] agres that Malinski's oral confession of Octoﬁcr 23,
1942, was coerced, was used in evidence against him and that
this requires reversal of the Jjudgment against him.

* * * *

"However at th 00 ainst 0 9

under our system no man should be punished pursuant to a
0! t induced who or in 8 coe ession.

In my opinion the entire procedure, from the time Malins'-
was taken into custody wntil his written confession was ob-
tained nearly five days later, was a single and continuous
procass of coercion of the type comonly knomn as 'the third
degres,! I do not think the Constitution has room for this

in company with all the protections it throws around the indi-
vidual charged with crime." (Underscoring supplied),

In cammenting upon the above decisions of the Supreme Court, the
Board of Review in CM 328584, Yakavonis; (12 Feb 1948) concluded that the
principle which would be applied by that court in cases of this character
would compel the reversal of any criminal trial in a civilian court in
which an involuntary confession was introduced in evidence. The Board
stated:

%As stated in Bram v. United States, supra, the prohibition
against the use of a confession obtained by force or fear stems
from that partion of the Fifth Anendment to the Constitution of
the United States which commands that no persoa

"shall be compelled in any criminal case to be a witness
against himself,!

"Consequently, wnder the doctrine emunciated by the Suprems Cowrt
in the above decisions the use of a confession obtained by force
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would violate the constitutional guarantee against self-
incrimination and constitute & denial of due process which
camot be cured by other clear or compelling evidence of

guilt, Bram v. United States; Lyons v. Oklahoma; Kotteakos
v, United States; Lee v. Mississippl; Haley v, Ohjo, gupra.
This would seem to be a 1og1cal extansion of the principle
set forth in CM 312517, Kosytar et al,, 62 BR 195, 200;

CM 326450, Baez, 1947."

Although it is clear that the above decisions of the Supreme Court
wore based upon the Due Process Clause of the Fifth and Fourteenth Amende
ments to the Constitution of the United States, it is not necessary to
decide whather the "Due Process Clause™ applies to trials by courts-
martial in concluding that the doctrine of those decisions should be
followed in the administration of military Jjustice, The 24th Article of
War is explicit in its provisions thet no accused "shall be compelled to
incriminate himself or to answer any question, the answer to which may
tend to incriminate hin™ and the conclusion is inescapabls that such
provision is equally as binding upon military trials as are the Fifth |
and Fourteenth Amendments to the Constimtion of the United Statss on
eriminal proceedings in the Federal and State courts respectively. The
standard or "yardstick® which each of these systams of jurisprudencs
apply to determine the fairness and validity of its proceedings should
be, and is in our opinion, identical. Consequently, the principles :
applied by the Supreme Court in determining whether a trial in a civilian
court violates the "Due Process Clause™ are precedents of the highest
order which the military jurisdiction should follow in determining the
rights of an accused under the 24th Article of War,

It nscessarily follows therefore that the erroneous admission in
evidence in a trial by court-martial of a confession which is obtained
through coercion or duress violates the express provisions of the 24th
Article of War, is highly prejudicial to the substantial rights of the
acoused and that the findings of guilty in such a case cannot be sus-
tained regardless of the other evidence in the record, clear and wn=~
contradicted though it may be.

In view of these recent decisions of the Supreme Court it is con-
sidered that the doctrine emumnciated in G 160896 (1924)3 192609 (1930),
and CM 206090 (1936), Sectiom 395 (10), Dig Ops JAG 1912=1940; CM
237711, Fleischer, 24 BR 89 and CM 2433%, Rowley, 27 BR 353, to the
extent that it is in conflict with this opinion should no longer be fol-
lowed,.

It should be clearly recognized, howsver, that the principle of

the instant case does not govern those cases in which there is a conflict
in the evidence relating to whether the confession is voluntary or

-7‘
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involuntary. In the latter instance the court as the triers of fact
must determine this collateral, yet important issue, and if there is
substantial evidence in the record of trisl which supports the court's
finding that the confession was voluntary, its admission in evidence is
not error and the findings and sentence, if any, will not be disturbed.

6, For the reasons stated the Board of Review holds the record of
trial legally insufficient to support the findings of guilty and the
sentences,

Gl oo

(/)L( vrad” w.?'/ \..// —~ ___sJudge Advocate
4 /
é/ ([ Cl e ,Judge Advocate
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JARQ -~ CM 329162 1lst Ind
JAGO, Depte. of the Army, Washington 25, D. C.

TO: Commanding General, Alr Training Command, Barksdale Air Force
Base, Shreveport, Louisiana.

1. In the case of Privates First Class Carson C. Sliger (AF 13231562),
Charles A. Peterson (AF 18286258) and Private Rex R. Horton (AF 16245546),
all of Squadron K, 3543d Air Force Base Unit, I concur in the foregoing
holding by the Board of Revisw that the record of trial is legally insuffi-
cient to support the findings and sentence as to each accused, and for
the reasons stated therein, recommend that the findings of guilty and the
sentences be disapproved, Upon taking this action you will have authority
to direct a rehearing. ' ‘

2+ Then copies of the published order in this case are forwarded to
this office they should be accompanied by the foregoing holding and this
indorsemsnt, For conveniences of reference and to facilitate attaching
copies of the published order to the record in this case, pleass place ths
file number of the record in brackets at the end of the published crder,
as follows:

(cu 329162) : . , \
wm}*—v\ )

1 Incl THOMAS H. OREEN
Racord of trial Major Censral
The Judge Advocate Gensral
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DEPARTMENT OF THE ARMY A
In the Office of The Judge Advocate General
‘ Washington 25, D. C.

JAGN-CM 329178

UNITED STATES
Ve

Privates MERREL R. EVANS
(16247213), CLARENCE McMILLAN
(12290587), Squadron ER-3,
CHARLES T. HAYDEN (19293453),
Squadron BR-1, WALTER SMITH, JR.
(17229786), and WHITTEN HCRTON
(12290402), Squadron ER-3, all
of 3543d Alir Force Base Unit.

ATR TRAINING COMMAND

Trial by G.C.M., convensd at

San Antonio, Texas, 28 January 1948.
Horton: Acquitted. Smith: Dishonorable
discharge and confinement for ten (10)
Yyoars. Evans: Dishonorabls discharge
and confinement for two (2) years.
Mclillan and Hayden: Iishonorable
discharge and confinement for one

(1) year. All: Disciplinary Bar-

- racks.

HOLIDING by the BOARD OF REVIEW
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates

1. Ths record of trial in the case of the soldiers named above
has been examined by the Board of Review. '

2. The accused were tried upon the following Charges and Spescl-

fications:

As to accused Evans

CHARGE: Violation of the 96th Articls of War.

Specification 1: In that Private Merrel R. Evans, Squadron
BR=3, 3543rd Air Force Base Unit, did, in conjunction
with Private Walter Smith Jr. Squadron BER~3, 3543rd Air
Force Base Unit, and Private Whitten Horton, Squadron
BR-3, 3543rd Air Force Base Unit, at San Antonio, Texas,
on or about 5 October 1947, wrongfully take and use
vithout the consent of the owner a black chevrolet coupe
automobile, of the value of more than $50.00, the pro-
perty of Margaret Kilday Sandlin.
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Specification 2: In that Privats Merrel R. Evans, Squad-
ron BR-3, 3543rd Air Force Base Unit, did, in con-
junction with Private Walter Smith Jr. Squadron BR-3,
3543rd Air Force Base Unit, Private Charles T. Hayden
Squadron BR-1l, 3543rd Air Force Base Unlt, and Private
Clarence McMillan, Squadron BR-3, 3543rd Air Force
Base Unit, at San Antonio, Texas, on or about 1 Decem-
ber 1947, wrongfully take and use without the consent
of the ownser, a blue two tone 1947, chevrolet iwo door
sedan automobile of a value of mors than $50.00, the
property of Mrs. Edward Mika.

As to accused MclMillan

CHARGE : iliolation of the 96th Articls of War.

Specification: In that Private Clarence McMillan, Squadron
BR-3, 3543rd Air Force Base Unit, did, in conjunction
with Private Walter Smith, Squadron ER-3, 3543rd Air
Force Base Unit, Private Merrel R. Evans, Squadron BR-3,
3543rd Alr Force Base Unit, and Private Charles T. Hayden
Squadron BR-1, 3543rd Air Force Base Unit, at San Antonio,
Texas, on or about 1 Decamber 1947, wrongfully take and
use without the consent of the owner a two tone, blue,
tudor 1947 Chevrolet sedan automobils of a value of more
than $50.00, the property of Mrs. Edward Mika.

As to accused Hayden
CHARGE: Violation of the 96th Article of War.

Specification: In that Private Charles T. Hayden, Sguadron
BR-1, 3543d Air Force Base Unit, did, in conjunction
with Private Walter Smith, Jr., Squadron BR-3, 3543d
Alr Force Base Unit, Private Merrel R. Evans, Squadron
BR-3, 3543d Air Force Bass Unit, and Private Clarence
McMillan, Squadron BR-3, 3543d Air Force Base Unit, at
San Antonio, Texas, on or about 1 December 1947, wrong-
fully take and use, without the consent of the owner, a
two~tone blue two-door 1947 Chevrolet sedal automobile,
of a valus of over $50.00, ths property of Mrs. Edward
Milka.

Each accused pleaded not guilty to and was found guilty of all pertinent
Charges and Specifications. Accused Evans was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to be-
come due, and to be confined at hard labor for two years. Accused McMillan
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and Hayden were each sentenced to be dishonorably discharged the ser-
vice, to forfeit all pay and allowances due or to become due, and to

be confined at hard labor for one year. As to accused Evans the re-
viewing authority approved "only so much of the findings of guilty of
Specification 1 of ths Charge as involves a finding that the accussd

did, at the time and place alleged, in conjunction with Private Walter
Smith, Jr., Squadron BR-3, 3543d Air Force Base Unit, wrongfully use
without the consent of the owner a black chevrolet coupe automobils,

of the valus of more than $50.00, the property of Margaret Kilday
Sandlin; and only so much of the findings of guilty of Specification’ 2

of the Charge as involves a finding that the accused did, at the tims

and place alleged, in conjunction with Privats Walter Smith, Jr. Squiad-
ron BR-3, and Private Charles T. Hayden Squadron BR-1, both of 3543d

Air Force Base Unit, wrongfully take and use without the consent of the
omner, a blue two tone 1947, chevrolst two door ssdan automobile of a
value of more than $50.00, the property of Mrs. Edward Mika, in viola-
tion of Article of War 96." As to accused McMillan the reviewing authority
approved Monly so much of the findings of guillty of the Specification of
the Charge as involves a finding that the accused did, in conjunction with
Private Walter Smith, Squadron BR=3, Private Merrel R. Evans, Squadron BR-3,
and Private Charles T. Hayden Squadron BR-1l, all of 35434 Air Force Base
Unit, at the time and place alleged, wrongfully use without the conssnt
of the owner a two tone, blus, tudor 1947 Chevrolet sedan automobile, of
a value of more than $50.00, the property of Mrs. Edward Mika, in viola-
tion of Article of War 96." As to accused Hayden the reviewing authority
approved "only so much of the findings of guilty of the Specification of
the Charge as involves a finding that the accused did, at the time and
.place alleged, in conjunction with Private Walter Smith, Jr., Squadron
BR-3, and Private Merrel R. Evans, Squadron BR-3, both of 3543d Air Force
Base Unit, wrongfully take and use, without the consent of the owner, a
two-tone blus two-door 1947 Chevrolet sedan automobils, of a value of
over $50.00, the property of Mrs. Edward Mika, in violation of Article

of War 96.® As to each accused the reviewing authority approved the
sentence, designated the Branch United States Disciplinary Barracks,

Camp Gordon, Georgia, as the place of confinement, and forwarded the
record of trial for action pursuant to Article of War 50%.

3. The only question presented by the record is the maximum
punishment which may be imposed upon each of the accused for the of-
fenses of which they have been found guilty. For this reason it is
deemed mnnnecessary to summarize the evidence.

Accused Evans and Hayden were found guilty of the offense as
to each alleged, in essence, as ths wrongful taking and using of a
motor wehicle without the consent of the owner. Accused Evans and McMillan
were found guilty of the offense as to each alleged, in essence, as the
wrongful using of a motor wvehicle without the consent of the owner.
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Acts of the nature here in question, when alleged in

essentially the .same manner as here, have besn held to constitute
no more than simple disorders. Thus an allegation that an accused
ndid 4 % # wrongfully and without lawful permission or authority®
use a government truck was held to state only a simple disorder in
violation of Article of War 96 (CM 326883, Meece (Feb 48)). Similarly
an allegation that an accused ®did # % * wrongfully take, and use
without consent of the owner,® a certain automobdle, was held to
state no more than & mere disorder (CM 329200, Staley et al (Mar 48)).
In both the Msece and Staley cases ths Board of Review held that such
disorders were forms of the offense listed in the table of maximum
punishments (par. 104c, MCM, 1928) as ®*Disorderly under such circum~
stances as to bring discredit upon the military service" with a

- maximum authorized punishment not to exceed, for each such offenss,
confinement at hard labor for four months and forfeiture of two-
thirds pay per month for a like period. We are of the opinion that
the conclusions reached in the Meece and Staley cases are equally ap-
plicable here.

4. For the reasons stated the Board of Review holds the record
of trial legally sufficient to support the findings of guilty; legally
sufficient to support only so much of the sentence as to the accused
Evans as provides for dishonorable discharge, forfeiture of all pay
and allowances due or to become dus, and confinement at hard labor
for eight months; and legally sufficient to support only so much of
the sentence as to each of the accused McMillan and Hayden a&s pro-
vides for confinement at hard labor for four months and forfeiture
of two-thirds pay per month for a like period.

-

Judge Advocate.

Judge Advocate.

W Judge Mvocate.




(375)

JAGN-CM 329178 1st Ind :

JAM, Dept. of the Armmy, Washington 25, D. C.

TO0: Commanding Gemeral, Air Training Command, Barksdale Air Force
' Base, Shreveport, Lounisiana.

1. In the case of Privates Merrel R. Evans (16247213), Clarence
McMillan (12290587), Squadron BR-3, Charles T. Hayden (19293453),
Squadron BR~1, Walter Smith, Jr. (17229786), and Whitten Horton :
(12290402), Squadron ER-3, all of 3543d Air Force Base Umit, I con-
cur in the foregoing holding by the Boaxd of Review and for the
reasons therein stated recommend that only so much of the sentence
as to the accused Evans be ‘approved as involves dishonorable dis-
charge, forfeiture of all pay and allowances dues or to become due,
and confinement at hard labor for eight months, and that only so
much of the sentences as to accused McMillan and Hayden be approved
as involves in each case confinement at hard lsbor for four months
and forfeiture of two~-thirds pay per month for a like period. Upon
taking such action you will have authority to order execution of
the sentences as thus modified as to accused Evans, McMillan and

Hayden

' "2 When coples of the published order in this case are for-

. warded to this office they should be accompanied by the foregoing

. holding and this indorsemsnt. For convenience of reference and to
facilitate attaching copies of the published order to ths record in
' this case, please place the file number of the record in brackets at
the end of the published order, as follows:

(cu 329178).

1Tl - THOMAS H. GREEN .
- Record of trial . Major General
The Judge Advocate General

Sy

48 19341
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