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DEPARl'MENr OF THE JJUlI' (1) 
In the Office of The ~ge Advocate ~nera.l 

Washington 26, D. c. 

19 Ji.PK 1948JAGX • CK 32824:8 

UNITED STATES ) TRIESTE UNITED STATES TROOPS 
) .... Trial b7 G.C.M., oonYened at Trieste, ~ Free Territor,y of Trie8 te, 12-20 November 

Major EDWARD H. lUCIWlDSOJJ ) 1947. Dilmiual, total forfeiture•, 
(o-28977), Field Artiller,y ) oontiuement tor fin (5) ;yea.rs, am 

) to pay to United States a fine ot $3,000. 

OPINION of the BOA.RD OF REVIEJr 
SILVERS, ACKRO?D and LA.IDillilG, Jlld.ge Advocates 

1. The record ot trial in the oaae oft he officer named above ha• 
been e.tamined by the Board ot Re'Yift' and the Board submits this, it• 
opinion, to The Jw.ge Advocate O.neral. 

2. The accused Yu tried upon the following charge• am apeoifioa• 
tioma 

CHARGE Ia Violation of the 95th Article of War. 

Specif'icationa In that Major bard H. Rioha.rd•on, nosth 
Military Govermnent Detachment (Overhead), 88th Intantey 
Division, did, at Trieste, Ital7, between l Deofm})er 1946 
am 16 J.laroh 1946, agree and conspire nth om .Angelo Riooi 
to accept contributions of money am gift• of property from 
persons am fir.u with whom the said Jlajor R1cha.rd1on, u 
Chief Public Worlca Officer, .Allied Military GoverDlll8nt, 
Venezia-Giulia, personally and through hi• 1ubordinate offi
cers and empl07eea, wu to oar17 on negotie.tion.s as an agent 
of said Allied Militar,r Gonrmaam;. 

CHARGE Ila Violation of the 96th .Article ot War. 

SpecWcation la In that :Major F.dward H. Richa.rdlol:l, •••• did, 
at Trieste, Italy, on or about 14 March 1947, wrongfully- ac
cept through hi• agent, Angelo Ricci, bank checks in the sum 
of 2,l>oo,ooo lire fro• Luigi Brischi, represente.tive of Angelo 
Faraura, the laid .Farsura being a oonatruction firm with whoa 
the aaid Ma,Jor Riohardlon, u Chief Public Worka Ottioer, 
Allied ll:1.U.tary GoTermHat, Venezia-Giulia, had negotit.ted 
tor said Al.lied Military- Goverment. 

Specification 2 a In that llajor Edward H. Richardlon. •••, did, 
at Trieste, Italy, on or about 9 May 1947, wrongtully accept, 
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through his agent .A.ngelo Riooi, b&nlc oheoka in the aum ot 
1,600,000 lire traa Luigi Briachi, repreaenta.tin ot Angelo 
Faraura, the said Farsura. being & oonstruotion tira with whoa 
the ae.id Major Riohe.rdson, as Chiet Publio Work• O:t'tioer, Allied 
Military GoTOrnme:D.t, Veneda.-Giuli&, had. negotia.ted tor •&14 
Allied .M:l.litar;y · Gonrmumt. 

Speoitioe.tion 31 In the.t Major Edwe.rd H. Riirba.rdaon, •••• did., 
at trieate, Italy, on or a.bout 10 May 1947, ,rronghlly aooept, 
through hi• agent J.J:Jgelo Riooi, bank oheoka in the sum. ot 
250,000 lire trom Angelo Comelli, the aaid A.ngelo Comelli being 
a oonstruotion firm with whom the se.id Maj'or Riohardson, u 
Chiet Publio Works ottioer, Allied M:l.lita.r;y Govermaent, Venezia.• 
Giulia., had negotie.ted tor the 1&1d Allied Military GoverDJlll9nt, 

Speoitioation 41 In the.t Major Edward H. Rioha.rdaon, •••, did, 
e.t Trieste, Italy, on or abou-t; 15 February 1947, wrongfully 
aooept, through his a.gent Angelo Riooi, the awa ot 160,000 
lire trom the ti:na Emilio Colombo, the said ti.rm Emilio 
Colombo being a oonatruotion tirm with whom. the said ll&jor 
Rioha.rd1on, aa Chiet Public Works Oftioer, Allied Military' 
GoverDJ11Snt, Venezia-Giulia, had negotia.ted tor the 1aid Allied 
Military Government. 

Speoitioation 5a In the.t Major F.d1rard R. Riob&rdson, •••, did, 
at Trieate, Ita.ly, on or a.bout 18 February 1941, wrongfully 
..ooept troa Dino Giungi an 18-kar&t gold, 16-jffel, Va.oheron 
and Constantin, Geneva, Swiu -.riat wa.toh or the Ta.lue ot 
abou-t; five hundred dollars ($600.00), the 1aid Giungi being 
a member or the ti.rm ot PaTall & Giungi, with whom the said. 
Major Rioh&rdaon, aa Chief Publio Works ottioer, Allied 
Military Goverl'll!lent, Venezia-Giulia., had negotiated. tor the 
said Allied :Militaey Gonrmnent. 

Speoitication 6a In the.t Major Edward H. Richardson, •••, wu, 
at Trieste, Italy, on or about 7 July 1947, wrongfully in 
possession ot United States ourrency- in the aum. of about 
twenty-seven thousand two hu:adred 1'itty-nine dollar• 
($27,269.00), in violation of War Department Circular }lo, 
256. 1946, par&gr&ph 8 !.• 

He pleaded not guilty to and w&s found guilty ot all ohargea and apeo~ioa.• 
. tiona u tollowa 1 

0 ot speoitioa.tion 1, 
110!' Charge I . 

Charge I 

•or speoitioation 1, <lla.rge II,Guilty exoept the tigure1 
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2,000,000, substituting therefor the figures 1,000,000. Of the 
excepted words not guilty, of the substituted words guilty. 

"Of specification 2, Charge II, Guilty exoept the words and 
.figures 'bank checks in the sum of 1,500,000' a.nd substituting 
therefore the word• and figures 'a ba.nk·eheck in the aum of 
500,000 lire.' ot the excepted words e.nd figures not guilty, ot 
the substituted words and figures, guilty. 

•ot specification 3, Charge II, Guilty except the word 'oheoka' 
and substituting therefore the word 'cheek' J of the excepted word 
not guilty, of the substituted word, guilty-. 

"or specification 4, Charge II, Gui1ty 
.. 

•or specification 5, Charge II, Guilty except the words ·am 
figures 'fiw hundred dollars (isoo.oo)• aild aubatituting therefore 
the words and figures 'three hundred and fifty' dolle.ra ($360.00)'. 
Ot tbs excepted words a.nd f,igure1 not guilty, of the substituted 
words am figures, guilty. 

•ot specification 6, Charge II, Guilty 
11Charge II Guilt7.• 

No evidence of any previous conviction wa.s introduced. He was sentenced 
to be d11:mi11ed the aervi6e, to forfeit all pay a.Di allowa.uoea due or to 
become due, to be oont'ined at ha.rd la.bor at such pla.ce aa the reviewing 
authority might dir~ot for tive (5) years and to pay to the United States 
a fine ot three thousand ($3,000.00) dollar,. The reviewing authority 
approved the sentence, designated the U.S. Penitentiary, Lewisburg, 
PennsylTa.Dia, as the pla.oe of oonfiriement and fonra.rded the record ot trial 
for action wxler Article ot War 48. 

3. Preliminary ma.tter• 

In June 1945, the armed forces of the United States e.ni Great Britain 
jointly oocupied Vemda•Giulia. a province in Northeutern It&ly, and the 
occupying forces e1tablished what na designated as the Allied llillta.ry 
Govermnent over tbs area.. The seaport city ot 'trieste, Italy, whioh later 
became the Free Territoey of Trieste, we.a located within the geographical 
bow:idariea of Vene£ia-Giulia. Field Marshal Harold Alexander wu the 
Supreme Allied Commander of the Mediterranean Theater ot Operatiom, um.er 
which Theattr .. •· .....·, the Allied Military Goverxm1tu:x1;, Venezia-Giulia, 
operated. the Military Government was staffed by- both ·!merioan am Britilh 

111tary personnel and included many c;vilian employee•. 

During all the times mentioned herein the accused wu Chiet ot the 
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Public Works Dhiaion, Allied Military GoTermnsnt, which diTiaion wu 
cha.rged nth control over all publio worlca inoludi.Dg oonatruotion am re• 
pair of roa.da, bridges, doolcs, housing and utilities in the area. .Panuam; 
to proper orders the a.ccuaed bad reported for duty with He~quarter1 .Ulied 
Military Government on 12 September 1945, a.nd occupied oftioea in the ld:1.niltr,. 
of Public Works Building, Trieste •• 

4. ETidence tor the prosecution 

Angelo Ricci identified the aocuaed a.a the Public Worka oi'fioer ot 
the Allied Mil1ta.r,r Gonrmnent a¢ stated that he had been employed by the 
a.ooused a.a a. driver and interpreter •aroUDd Septelllber 1945.• The witneu 
had previously- worked for the acouaed in a 11mila.r oa.pacity. in Torino, Italy. 
Ricci sta.ted tha.t a. young woman l'WDl8d Mira.slaT& Bead waa ala o employed 
b7 the accused •doillg some typewriting am pend.ta.• Sometime during the 
winter of 1~6, .Riooi had a oonveraa.tion with the aoouaed in hia oi'fioe 
in Trieste concerning money- he had been reoei'ling trom contractors who had. 
contracts •through the· Public Works ot .AMG.• At that ti.De he had a.be~ 
6,000,000 lire am ll1ra.slan had been spe:cding some ot the money too freely-. 
The aocuaed augge1te4 that a. builc aocoUJ'lt be opened tor her in Florenoe. 
Thi• was aooom.plUJl,c)C), and 600,000 lire ...._. depoaited to her credit. FUrther 
depoaita were ma.de until July- 194'7 when Ricci wu a.rre1ted. At about the 
time the bank acoomrt. 'W'U opened, Bicoi commenced dividing the mo~y ool
leoted from the oontra.ctors with the accuaed. Thia money- was •1uppoaed to 
be for the future ot Miraslaft., • and was receind from the contractor, a.a 
gif:ta. Ricci oould not reJUmber the exaot de.tea or the &JDOunta.oolleoted. 
lblrever, he stated that the accused •:must ha.Te• lal.oau where the JDOney' CIJIII 
from. It was a.greed between Rioci and the accused tha.t the gift• would 'N 
divided •60-so• between Ricci and mrulava, but the aooul8d was to hold 
Mirasla.va•s part. Ricci 1ta.ted that "what he would ha.ve done with it later 
waa none ot m:r buaineu. • On various .ocoa.siona Ricci purcbued present, 
suoh a.a diamonds trom the mone;y and ga:ve them to the a.ooused. Re alwqa 
•supposed• that l4a.jor Richardson knew that the Jll0?187 wu ooming trom gift• 
of the contraotor• tor •1 told him the 10urce ot thil mom1• (R 86-9T)• 

. 
At the auggeation or the a.oouecl, Rioci had puroha.aed a 1trong box 

for him. HI identified Prosecution Exhibit 4 u being the box he bad 
bought with keys thereto &Dd had delinred to Major Richa.rdaon while tb.e;y 
were e.t Trieste. He did not nta.in azJ.7 key to the box bu-I; ga.n both to 
the a.ool11ed when he deliwred the box. The accused kept the box in a. toot
looter which -.as in the bathroom :aext to accused'• of'tioe. The wit:Deu 
asserted tha.t on varioua oocuiona he purobued .&meriou dollar• with the 
lire he had received from the oontractor1. He did thia at the reque1t ot 
the aocuaed a.nd used •au or eight million• for th11 purpou. With regard 
to these tranu.otiona. the witne11 uaerteda. 

•1 :mean sometimea I kept the '61lJ'De7 sometime• beoa.uae n 
were goizig to Rome am I kept the mone1, imtea.d ot giving it to 
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J&a.jor Riohardaon, I lll.ea.n the pa.rt that should have been aa.y 
aplit between m aDd Slan tha.t Major Richardson kept he aaid, 
'Ricci, buy :me so-. dollars when ;you go dowu to Roa•• (R 97-103). 

The witneu knn' of the Italian conatruotion firm. •Angelo Farsura• and 
on ae-.eral occuiona he ha.d receiTed gift• trom. Luigi Briachi, an engineer 
tor the fira. lit eatimated that he had receiftd four or tin million 
lire from. the Faraura c~. Ricci ha.d received ohecka which he iden• 
tified u Proaecution Elchibita 6, 7,10 and 11, but he did not k?IOII" a.ey 
person XWDDd •Bruno Carlucci" whose JlUl8 appeared u payee on two of 
these cheoka {R 105 ). 

The contraotora would experienoe diti'ioultiea in perfonna.nce ot 
their oolltraota entered into with •aemo Chile" (Itali&n Ppblia 'Sorb 

acenq) am which contract• had been approved by. •Public worb .A.JO.• . 
they would. Tidt aoouaed'• otfioe and through Ricci aa interpreter_expiain 
their ditftoulties. The accused would thereupon contact the labor or other 
dhiaiou and "clarify the situation.• Ricci k:nMr one Angelo Comelli, the 
01Jller ot a oonstruotion company whose. contracts had been approved by' •Public 
Work:a Am." He had received from Angelo Comelll ~be a million and a 
ha.lt, two million, but I couldn't a.:,- tor sure the.~unts." Riooi ~den
tified and there were received in evidence Prosecution Exhibits 6,7,8,9, 
10 and 11, being checks trom oonstruotion tirms, which cheoka the witneu 
had lett at his home (R 107). Sometime in February 19'7 Ricci receind 
gift• trom the Emilio Colombo Conatruotion Colllp8,!ly approximating one alld 
one-half million lire. The trama.otiona referred to took plaoe in Trieste 
over a period of time from the winter ot 1946 until Jul;y 19'7 when the 
witllesa wu ta.ken into ouatoq by police authorit1•• (R 91-110). 

Jlr. Ricci identified twro documents aa beillg tonia "PJff 1 and fflV 2• 
duly aigMd by the a.oouaed u Chief Public Worlca a.Di Ut111tiee otfioer, _ 
Allied Militar;y Govermnent. These dooumenta dated 16 Ma.rah 1946 were reoehed 
in evidenoe onr the objection or the de.tense u Proaecation Exhibit• 18 am 
19 am were translated by the court •s interpreter. Brietl;y st&ted, theae 
exhibit• 1how that on 16 March the aoou.Hd, in hi• official oapa.cit7, had 
approved the awa.rdillg ot a contract b7 the Genio Ci Tile to the fir. Angelo 

• Fa.raura inTOhi.ng 48,200,000 lire for the oonatnotion ot a bridge, road, 
tumiel and power atation located at •s Anna, Trieste• (R 112). the con
tra.ct referred to wu receind in evidence, without objection, u Pro•eou
tion Exhibit 20 (R 113). 

lfr. Riooi ident1.t1ed Prosecution Exhibits 21 and 22 u being •mv
Forma 2 and 1, respeotivel;y, duly signed by the aoouaed in hia official 
oapacit7 on 16 October 1946, approTing a contract tor public worlca between 
Genio Ci Tile and the firm Angelo Comelli. The consideration involffd 
amcnmted to 9,5-42,500 lire. Prosecution !:Ehibit 25 wu identified u 
the contract referred to and wu reoeind in evidence onr objeotion b;y 
the deteme. Ricci testified that representatives ot Angelo Comelli 
Tiaited the public work• •tor ditticultiea like almost all the contractor• 
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tound for getting &long with the work.• The accused listened to the& 
•thru :me 8lld did hil best to help thelll.. througlt getting along with their 
-..ork • (R 114). Rioci had his office 1:a. •the room right by h1a (e.ooua~).• 
The sign on the door aaid, •Major Riobard.eon, Chiet of Public Worku Rico1 
Angelo, Engi1!.8er.• Ricci wu not in ta.ct an engineer. The witmH atated 
that the Colombo firm had reoeind contra.eta whiohwere approved in the 
Of'f'ice of Pw>Uo Works. He could not re•mber it Mr. Colombo dealt with 
the aocuaed directly or through him u interpreter (R ll5-ll6). 

On oroaa-examina.tion Ricci ata.ted that the contract• were originally 
entered into •on the oi"filian aide.• 14any' of the •dif'f'ioult1ea• which 
were diacuued in the Pttblic Worlca "Dirlaio:a. related to trouble the oon
tra.ctora were having with the La.bor Dirtaion• .American llil1tar7 Govermient. 
The witllBsa never he~d the a.ccuaed demand monq trom. the oontra.ctora. There 
were about 400 oontra.otora listed in the • .Ubo. • Ricci did not •hare •enr;r• 
thing• he reoeind with the accused. He got a '!opolini oar and aom.e ou,.eru. 
He ha.cl not ginn Vajor lilchardaon ar::r part of' the oheoka and he could not 
•aplit11 the oar. He ba.d loamd the accused money on occaaion and had alao 
borrQlred troa him. The title •engineer• appeared in other of'ficH where 
the oooupanta were not ·engineera. .He did not AaJIII those otfic••• • The 
accused had never negleoted his work and was •ney a.otin,• even working 
on Sundqa. The witneu liated other gitta that were receind b;r the ac
cused. himself' am •s1ava.• not particularly ma.terial to the iuuea herein. 
Ricci ata.ted that other officers in •,AMG• reoeind girts and ·i,.e •• no 
harm in this. Every- ta days he w~uld report to the ao~aed. •1 have ao 
much.• lfo receipts were enr given. Ricoi recebed "around 24000. 28000 
lire• .per month from the Allied :Military Government aa his pay- (R 122-128). 

It waa stipulated by the partiea tba.t the offioit.l exohange rate ot 
the It&l.ia.n lire to the United Sta.tea dollar fluctuated trom 100 lire to 
the dollar in February 1946 to 619 lire to the dollar in Ootober 194'1 (R 
86. Proa Ex 17). 

Romano Coaaini, a civilian engineer torm.erl;r in the otf'ice ot the 
aocused at Beadquartera Allied Military GoTermaent. identified. and there 
was reoeind in evidence 'bJ' agreement ot the partiee a.a Proaecution Zx:bibit 
l a chart showing the ftrious dirlaiona of' the .Ulied llilitar;r Gonrnmem 
and the procedure tollwecl in handling contracts tor publia worka. The 
c_ontracta were entered into between the ci'dlian gover:mnental agenoiea 
&lld the oontraotors. The Italian GoTernmeIIt prortded the aone;r whioh 1IU 

paid through the •Banca D•It&l.ie..• The Publio Works DiTiaion approwd or 
disapproved the project-and ha.d authority to reject the bid.a before the 
contract wa.a tiil&lly exeo\thd (R 22-32 ). 

llr. Luigi Br1achi testified that he waa an engineer and the -.nager 
of the coutruction tira Angelo Faraura.. He kDn' the aoouaed u the ohiet 
.Publio Wor.lca of'fioer and Angelo Ricci u hi• interpreter. His fira •had 
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the t1U1Del Montebello aDd S .Aml&, • also the tunnel •out on Via Venute. • 
. Worlc had been commenced on tm fir1t oontraot in 1943, suapeDded in. 

.April 1945, aDd reawaed. in .lfaroh 1946. J.t the requtst of the a.oouaed he 
had mad• aewral Tidta to hil ottioe. Mr-. Riooi had also requited oon
terenoea with hill at the Publlo Wow ottioe. In ~um 1946• he. had ginn 
Mr. Angelo Riooi a. million lire, in Sep~r or October 1946 ano~r 
:million, in Deoe:m.ber 1946 a third million. The lfitDHS atated that he 
gave Riooi one million lire in Jl&roh 1947 and one million in llt.T, 1?otll 
pay.a.ta be1.Dg b;y oheolca. He identified. Proaec~ion Exhibit 10 u beb.g 
ona ot ,he oheob •ntioned. ProHoution Exhibit 10 1• a oheck drawn on 
the Be.Dk of Italy- in the IURO'IUl.t ot soo.ooo lire pay-a.bl• to Briaobi a.ad 
indoraed iD. blank bT h1ll1. It u d.a-tecl 9 l5q' 1~7. ,Soa ot the oheolca 
had been :made out in the zwu of the tint'• ouhier, J3run,O Carluooi. 
Proaeoution Bxhibite 6 aDd 7 YeN identified b7 the wibeas u being two 
of the checlca 1uued through the oaahier. Prouoution Exhibits 6 and 'I 
are oh8olca drawn on the Bank ot a011U dated l4 »arch li47, p&7&ble to Br\:IDO 
Carluooi and iDdoraed 111 bluk b;r h1L Eaoh ii in the amount of 500,000 
lire. 119 had ghen to Mr. Riooi a tot&l of tiw and one-halt' lld.111on 
lire. Rioo1 had demanded aewn million. The money- wu giTen to Ricci 
beoawae •it 1a the pC11rer or the administration to au.pend worlca and the 
'liDOensora.ble Jw.gaent and without the firm. hanag power to old.a uq- re
imburaeJll8nt.• The witneu identUied Prosecution Exhibit 20 u beillg the 
oontraot referred to &Dd read troa p~e 4 thereof llhioh oontained tlle 
clause &uthoridng oanoella.tion ot the oontraot at an,- ti.a b;r tlle Allied. 
Jl1lita17 Gonrment without my further obligation (R 129-1~). 

On oroaa-examination the witness wu aaked it the olaue referred to 
waa in aooordanoe with Italian law. He replied that the Itali&A lo bu 
& aom.hat dmilar clause but that 111 wu not 10 •anere. • •aner ti. 
Italian lo it & oontraot 1IU termusa.ted tor public worlca. the tira aldfer
ing troa ~• termination hu the rig}R to old..m a oenain peroent tor the 
work whioh b atill to be oompleted.• When the tira a.et nth labor ditti
oultiea •»aJor Richardson interoeded.with the labor d1Tilie. 111 order to 
tr;y am settle ti. u:1.ter. • In response to a quHtiou b7 ;the oourt the 
witness etated that ·.he expected •AOthing• in return tor tJ» 110ne7 he bad 
giwu Rieoi (R 133-lZS). · 

Mr. Angelo Comlli. an Italian iDduatrialiat reaidiJJg at TriHt•, 
teatitied that he wu the owner of the Angelo Comelll oomtruotion ti.rm. 
Hie firm had reoeind a oontraot through Genio CiTile. The uoau4 wu, 
at that tiae, •ohiet publio work.I.• · The witne11 atated that Angelo Rioo1 
•demanded a· oert&in ·amount ~ money from ae tor worlc I had pertoraed on 
behalf of tm O.nio CiTile.• He had gi""'11 Riooi the oheob whioh he 
identified u Pro..oution Exhibit• 8 am 9 in the ~tioe ot Publio Worlca 

· illied llil1t&17 Gowrmaent. F.aoh of tmae o.beokl ar• dated 10 Mq 194'1, 
are drawn upon the Illatitute ot Credit, and are in tlle auia of 250,000 lire. 
They- are indoraed in blank by- the payee •J.ldo Antoni,• an aliaa used b7 
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:lh". Co.-111. Be gaff theH ch.eon 'beoau.se he 11a1 •atraid. that he oo11lcl 
prejudio• the ·pertorw.noe ot 'lq work. or that ICM :worlc ooul4 'be, take• 
uray trOlR •. work whioh I •ae pertoraing.• Be iclellti.t'iecl ProHolltion 
E.xhibit 23 u the oatracn whioh lie had e:MN4 into am whioh 'bore U. 
aigJ3&.ture. SpeoU'1oall7. the admim.atration (.Alm) had reaerftcl the right 
to oanoel tu •doctme:a:t• at •h11 w:ioen.scrable _ j~ga,nt.• !hat ,... the 
reuon he gave_Bicci the ohe£S8. Requeat ,ru 118.de upoahia in 1-bz-ar;r 
or Mit.roh ll4T. "whereas I deli-nred the 1a0ne7 1ometU1t: in v..,.• 0a 
oroa1-aamination the 'Witne11 admitted that he had been tried and oon
'ri.oted ot •oorruption• b'IZI; he had appealed the coA'Viotlon. Ril cleteu• 

_YU band OJ:l the tact. that be cleliwred the :money atter haTiDg noeiff4 
•the •orka am not in relation to a:JJ.7 aot ot _the otblr,.• Bl uHned 
poaitivel7 tha1' at hia trial he had teatitied that Riooi.aa4e dewJ¥9a 
upon Aim tor tbt JIIODq. Re had reoe1ft4 oom;raot1 1n tlw uount ~ 
400,ooo.ooo lire but h&d. uwr cliaouaed the term witll the U0\111M (R 
UG-141). 

Enrioo Colombo teatitied that he 11a1 •geomner• nth the tint.~ 
E&ilio · Colombo. The Emilio Colombo Campa.DJ' had reoeiwi a oontraot wi~ 
Gem.o Ci'ri.le which had. bee:a. apprond by tu "hblio W'orka Dept .lllJ• tor 
ooutruotion ot the It-tunnel Sandriulla.• This ooatn.ot "IF&I e:a:tered iat;o 
9-towvd.l the end ot Janua17 1946.• In the latter pa.rt ot February or · . 
early March 19-'T he ha.cl given to Angelo Bioci •a million &lld a balt Ute.• 
In reaponae to a request tram Riooi he had gone to hia ottioe where B1oo1_ 
•aand me to tab on aore labor.• He ..... then working th.Ne 1h.Ut1 aJMl 
it was imposaible to aploy llOre.le.bor. Before departing Biooi req••W 
om am om-halt million tor the •ga.ll•r'T• • or tunnel (R 141-lU). <la. 
oroaa-exud.nation Jl:r. Colombo stated that be mnr mgotiated wi\h tbe 
uouaed. tor the oontraot am that aoouaed' 1 naae 'WU not aentioned ill 
hi• deali:uga nth ll:r. Rieoi. ma firm had procµred soo· :ailliom in OOJloa 

tr&ot1 a.nd the Sandrinella 'l'lmnel oallecl tor pa,-at ot 26 Jlillion. !lie 
ntne11 admitted that he ha4 been oonTioted in oomieotion with cU't*· to 
publio ott1oer1 and their employees (R 146). 

On redirect examiD&tion the witlleaa ga-n the tollowi:aig explanat1oa 
ot hi• gitt to Riooia 

•Q. WhT did you gin Mr'. Riooi this aone7t What did 7011 
expe est; ill ret\lZ"Jlf , 

•.1.. In ta• aeeting I had with Angelo liooi in •bioa ooouion 
he dQa:Dded this money troa me. Angelo Biooi told • that he ad. 
taTored • tor the ooatraot tor the twmel, 10 a OOJlftrlatiOll 
happeD.ed. 'bei;ween -,selt and Riooi 1n which oo:a.-nraation I told 
Biooi that he oould not ha-n taTored •• tint ot all 1-Haue I 
didn't lc:Dalr h1a ud then beoa.me the eon.tract I had aUpulated 
w1t1'. Gem.o CiTile. I didn't lcnoir •hat Riooi oo\lld ban done tor 
:me thereto~ I denied payill. hill the aacnmt.. A.bolt\; oae or -., 
•eeb afier th11 aeeting Rioo1 called 11e on the ·tele,..._• ubcll 
•• to go to hi• ottioe 'beoaue be )lad an urgent MN to tallc to 

• 

http:happeD.ed
http:ooatn.ot
http:Ci'ri.le
http:Campa.DJ
http:beoau.se


•• · lfe spoke ot va.riou jobs and in particular abo'IJt the worb 
whioh were being pertormed on the Sandrinella tunnel and on this 
oooaa ion he gave ae the demand tor a million and a .halt. Betore 
I left the rooa Rioci :ma.de that interenoe in this oonTeru.tion, 
•You w:ideratand ae, Mr. Colombo 7' ao I e.x:aained. the oontra.ct and 
I town a olauae in whioh the admhi1Jtra.tion reser"f9d the right to 
oanoel the oontract at &117 ti.ms witho'IJt giTing &!J1' reuou for it 
ILDd without an;r coapenaation being ginn to :me, DOr wu I entitled 
to the percent of the oontraot which ii proTided for b7 the Italian 
worb rules, tha.t 1a a payment tor the works pertol'llled and the 
peroent of the works still to be performed. Obaeued by this and · 
for the benefit ot the firm Emilio Colombo I delinred the amount 
to Azlgelo Rioci in order that the tirm Colombo would not suffer 
-.jor du.age,· beoa.me the tina had kept it• equi11Mnt on the 
spot before starting the job and bpt ad.at;enanoe on the work 
alnad.y- pertorad in 194~.• (R 146) ' 

Lie'lltell&Jd Colonel John 1,.· &ete, 71 TT Allied Mi.lit&r7 Gonrnaent 
Deta.obaem;, teatitied that on 10 Jul7 1947 he auoceeded 'the aoouHd u 
hbllo Worb ottioer. In tbe bathroom whhk was eonneo\ed with the 
ott'loe. he notioed a footlocker with the naM -i>uane D Freese• stencilled 
thereon (R $4). · · 

»r. Leo J. Pagnotta testified that he wu •chief CIC in Ital7, United 
Sta.Ml A:nq. • On 5 Jw.7 194T he had been directed to i:zrnatigate •l\tblio 
Worlca of AID, Trieste.• On 9 July he viaited. the aoouaed in hi• ott'loe 
•on the .Amerioan uoom floor• at the Publio Worlca Building with a oNW ot 
polioe w:b.o ha.d •troun the ottioe 0Q1Pletel7.• He identified Proaeo'IJtion 
Exhibit 3 u a photograph. ot a tootloohr to\Uld in the bathroom. Inaide 
q.t the tootloolcer he toum T&riou i.teu ot personal clothil2g a.Dd a •tal 
hex. In the preaeno• ot Captain kR-e and llajor C&lahan he toroed open 
the •tal box &Dd found ther-111/JZ't;ds.oo in u.s. ourreno7 and other 
item. The .Ameriou. ute• were in del101linationa ranging troa o.ne to fiTe 
hundred dollars. In.aide the box there were also a Vaoheron-Con.stanti~ 
watch, •oa• tranler' • oheob •belollgi.ng to lira. Richarclaon• and a pay 
oheolc of the a.ooued. lla.jor C&la.ha.tl or the G-2 Section toolc control ot 
the bo:a: after the photographs were 'made. Proaeoution E:xhibit $, the 
photograph. ot the tootlooker a.nd metal boxJ Proeeoution Exhibit 4, the 
metal box, and Prosecution Exhibit 5, the described watoh, were reoeind 
in evidence onr the oDjection of the defense. The box am watch were 
withdran at the oon.oluaion ot the trial. Mr. Pagnat;ta ·identified 
ProHoution khibit 12 u a photogra.ph ot the box shoring the initial• 
•LP" which he had eoratehed on the 'box tor tutur• identitioatio:a.,a.Dd 
Prosecution Exh1bita 13,14 and 15 u beiRg photographs of the opeed box 
and its oom.enta. 1'be photographa had been taken in the ntneu• presence. 
These exhibits were likniu reeeiTed in eTidenoe over objection (R 37-43). 
The witDeH also identified Prosecution Exlubita 6, 7,8,9,10 &Del .11 u 
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being oheoka he had found during a aearoh of the hoDlll!I ot Angelo Ried (R ")• 

Over the objection by' defense ooim,el Yr. Pagnotta. ...... permitt-4 to 
testify that his examination of the records of the Public Iorlca Dh'iaiOA 
revealed that the Angelo Fa.raura. Compl\ll1' had been awarded 2a oontraot1 total• 
ing 924,181,525 lire and the Angelo Comelli Comp~ had been award.ed TO oo:n
traots totaling 338,998,455 lire. Th• Xadllo ColOJll.bo Comp&JJ1' had drawn 
301,375,444 lire a.Di Augus-t PaT&D.-Giungi Comp8Jl1' had drawu 360,9n,4T$ lire 
(R 46). llr. Pagnotta. waa crose-•xaro1ned at length oonoernillg the manner 1a 
which he conducted the investigation, the inf'ormation he had. obtained tro• 
the tilea of th,r Public lfor.lca Dhiaion, Allied Jlilita.ry Gonrnment, including 
the nUllber of firms whose oontre.ota had been a.ppro-ved in tht.t office, the 
relatin number of contracts reoeiTed by the n.rious firms and the total 
amo\lllts in"VOlTed. He was also orosa-examined oonoer:cing teatimoDif give:u 
by him at oertai:u oiTilian trials (R 47-63 ). 

Major Robert Calahan, G.-2, TRUST, testified that he Tiaited the otfice 
ot Major Richards on in the Public Works Buildin~, Allied Mill tar;y- GoTernment, 
on 9 July- 1947. When he e.rriT8d the steel box (Pros Ex 4) was open on the . 
a.oouaed's desk aDi inside there were found T&rioua items inoluding a. wateh 
(Proa Ex 6), &nd a.bout $27,000.00 in U.S. currency. the money wa.a comxted 
b;y Mr-. Pagnotta. under the obsena.tion of the witneaa aDd. Captain. Leon. . 
SubaequentlJ l!ajor Calahan oounted it tor nritioation. AD invea-t;o17 ot 
the content, we.a ~e by ~. Pagnotta in his preaenoe. In addition to the 
money the box oontaim,d one pay oheok. aewral tra.Telera oheok:8, •&I' rings, 
a. watch, aevere.l diamonds, a. fountain pen. &nd an Italian medal. the 
traveler• oheoka were •made out to Mr•. Richardaon. • There was a. :mor:tthl.7 
pq eheolc payable to the order of llajor Bichardaon. . 14&jor Calahan 1cler:ttitie4 
Proaeo\Xbion Exhibit 16 a.a a. true photograph of the steel box(Proa Ex 4) am 
it• contents (R 65-69). 

Without objection, the oourt took judicial notice ot "Part II War Dept 
Circular 256 dated 23 Aug 1946.• Seotion. 8(e) of this circular prohibitl, 
nth exceptions not here aa.teria.l, the uae or possession of u.s.. ourrenoy 
in certain toreign countries. These prohibitiona were ma.de applicable to 
the Medit.rra.nean Theater aJJd publiahed to the commend b;y MTOUU. Circular 
14:6, 10 September 1946, the pron.dona of which were read into the reoor4 
u follow•• 

· •(Prosecution read u tollow11 •B. Poa1e1aion of u.s. ourreD07 
or coin b7 authorised per1onnel /armed force• of tu TJ.s.7 b pro
hibited exoepta (1) Within the Tlllita of a port of debarkation 
or an airport of debarkation within thi1 theater. (2) When. in 
poaaeuion. of competent trawl order• to depart tor the Vnited. 
States or a oountr;y where this type ot ourren07 ii in. ••• • )•. 
(R·TO) 
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Dolore• Lenasai, 16 Via Mlt.Zzini, Trieate, teatif'ied that ahe waa & 

clerk for the Pavan &nd Giungi Couatruotion Ccmpt.J11'• On 18 February 1947 
she attended a birthdq party for the aocuaed at his home •. On thia ooo&
aion she ha.nded the a.ocused a. watch, on behalf ot Mr. Giungi •. It wu 
rUJllOred tha.t the a.ocused we.a about to lean and the pnsent wu meant· to 
be a "souvenir.• It wu •11kely" tha.t the watch had been purchased at 
•nobner,• the only- watoh shop in Trieste•. The watoh wu given for no . 
reason other tha.n friendship and the a.oouaed -...a reluctant to but clid ao-
oept it (R 71-77). · · 

Oscar Dobner, a jeweler a.t No. 70 Via Dante .A.lighieri, Trieste, iden
tified Prosecution Exhibit 6 as a photograph or the Swi•• wa.tch he sold to 
Mr. Dino Giungi on 17 Februa.ry 1947 tor 135,000 lire (R 78-82). 

Mr. Leo J. Pagnotta was recalled to the st&Jld am testified ·that on 
11 July 1947, at the Excelaior Hotel, Venice, Italy, he interrogated the 
accueed w,ing Sergeant Clark a.a stenographer. Prior to queationi:ug tbs 
accuaed he had i:atroduced himself as a member ot the Counter I:atelligence 
Corpa, warned the aocua ed that he waa not obliged to answer l:tJ¥ questions' 
am. if' he did lt1s amnrer1 could be used u evidence againat him. lio thre.ata 
or promises of immunity 119re •Jll>lo;yed. He identified Prosecution Exhibit 
No. 24'aa the transcribed report of queations asked and the answers .giTeA 
by the acouaed on the occasion in question. Mr. Pagnotta also identified 
Prosecution Exhibit 26 aa the handwritten statement of aocwsed executed. 
on 12 July 1947 and Prosecution Exhibit 26 a.s a third statement made "by-
the acouaed at the hotel on 31 July- 1947. The detenae obje oted to receipt 
in evidenoe of the proffered exhibits and. thB law member ruled that they 
would not be a.dmitted until the defense had been heard on, its objectiom 
(R 150). 

\" 

On cross-examination, Mr. Pagnotta. stated that he arrind at the Lido 
at Venice •at approximately laOO to 1115. 11 The acouaed we.a on the beach 
in c0J11.p&cy. with another officer. At the Nquest ot Mt-. Pa.gnotta the ac
cused dressed and received him at his room in the hotel. The interroga.
tion began at about 1330 hours and, with a break tor supper, contillUed 
until about 0330 hours the tollmri:cg morning. During the questioning the 
accused stated that he had requested· legal counsel. Mr. Pagnotta replied 
that •1 have nothing to do with legal counsel.• The•accuaed was U!lder 
orders. to stay at the Excelsior Hotel, Lido, Venice, and a guard had been 
posted near the door ot his hotel room. In the introductory part o:r·tbe 
report ot interrogation, Mr. Pagnotta had stated 11that the accused being 
contined to quarters in his room• (R 150-154). The witness had not ar
rested the aocuaed, in fact he did not ha.n authorit7 to arrest or to oon
tine. A aear·oh of aoouaed I a quarters was made by the witness and other 
officers particularly to see it there were any :material which could be 
used by the accused to commit suicide. Pagnotta talked to the accused's 
wife, gave her the travelers checks, and the aocuaed'a pay check which 
had been found in the strong b·ox in accused's office. The accused'• 
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family- wu lhing with him a.t· the hotel. J.h-. Pa.gnotta also questioned 
the accused on 24 July- am a.91-in on 31 July. He was oar• of the legal 
protection afforded om against self-incrimination alld wu positive tha.t 
he had not .violated •those procedures.• The witness had ma.de hi•. inves
tigation am interrogation of the a.oouaed pursuant to orders from MrOUSA. 
:Mr. Pagnottt. a.dlld.tted tha.t, referring to Question 78 of the ata.tement 
taken on 11 July-, he ha.d said to the aooused, •You will ha.ve to make aome 
kitld of answer tor the purpose of the investigation as to the derivation 
of the oontenta aJMl a.s to your possession of the oontema §t the box!.• 
In response thereto. the aooused had 'declined to make explanation (R ts1). 

The defense offered and there wa.s received in eTidenoe a.a Defe:wse Exhibit 
C the deposition of Major Frederick D. Blanchard, Air Corps. This depoai• 
tion Nvea.la that from July to September 1947 Major Blanchard wu in command 
of the area. in whioh the Exoelaior Hotel 'WU loca.tedJ that pursuant to orden 
the a.oouaed reported to him on 9 July aDd wu plaoed in arrest of' quarter• 
at the hotel where he wa.s permitted to be with his tamily-J that he placed 
aocuaed \mder 24-hour guard in oomplianoe with orders; that later he at
tempted to get permission to remove the guard because he wu short of 
perso:nnel a.Di did not think the aoowied would commit suioide1 that during 
mealtime and while on the beaoh the accused was not directly w:ider guard 
but was accompanied by e.n unarmed oftioer. The' guard ha.d no imerest in 
the procuring of a statement from the accused. On 11 July the aocuaed had 
addressed a oommunication to the Commanding General, 88th Infantry Division, 
requesting tha.t Lieutenam Colonel Keefe be sent to Lido to render him lega.l 
uaistanoe, but Mt.jor Blanchard ha.d no knowledge of counsel being f'urm.shed 
the aoouaed prior to 31 July 1947 (R l6l, Def Ex C ). 

First Lieutenant Sherman J. Smith testified that he we.a military manager 
ot the Excelsior Hotel. When the aocuaed was placed in arrest at the hotel 
the witne11 bad set aaide the entire first tloor tor the aoows ed and hia 
family. Armed guarda oooupied a room near the accuaed and a guard was on 
duty at all time1. Onl7 authorized persons were allowed to communicate 
with the accused. , Hs wa.s not deprind ot aD1' :m.eall, comfort,. or necessities 
ot lite. Lieutenant Smith acoompanied the aoouaed to the hotel dining room 
where he had hia meals with hi• family. He also eaoorted accused to the 
beach twioe each dq tor exeroiae (R 162-167). 

Mrs. Sybil H. Richardson, wite or the accused, testitied that she had 
met Mr. Pagnotta in Trieste on 8 July al:ld on the tollowing day he told her 
that Public Works wu being investigated. After· interrogating her tor a 
ahort time, he stated tha.t "I would be able to join m:y husband in a few 

· d~. • She joined her huabam a.t the Lido of Vem. oe on the following · 
, Saturday morning. On 24 July, as she alld the children were ooming from. 

the beach· she met Pagnotta, who stated that there were two things he de
aired to disouas with her. They went to her room. He asserted tha.t al
though "very illega.111 he wished to return •my tra.nllers ohecka." She 
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tb•Dket\ ha.. He theJ:L stated that he needed. her help. He related tb&t 
he had been interrogatilJg her huabe.nd •a11.:morn1:ag• bltt. •1t• lilc• hittiag 
a •tone,. he goH •o te:r and then he atopa.• He a&icl. •i. 1a a trae AMriNA• 
he won't aqueal. he 1r011.•t tell thi•• I a:m. beggug hia to clo it.• The ,ri~ 
naaa then atated that Jlr. Paga.otta told her tha.t there were 62 people 1-- , 
pliH.ted •1n thia thin&,• inol'Ud.iDg hig)a r•nJdng otfiOera. Pagn.o"a begp4 
.ur to try te •break" her huaballd. •tatin.g that he owed. it

1 
to her &Di the . 

ohild.reL Sl».prolli1ed to oooperat• am •1 t&irl7 bounded that DUL.• Su 
,ru sorry •today" that ahe had done tbia.. She oould. oDl.y- ae• hia on tu 
beaoh and the g'U&rd situation ,ru gettiug ._orae by' t!M a:1nuw.• J.11 ot 
t!Mae tbi.Dga added together Md• hi• •abnormal• (a l7$-1T4t) • 

. 
On orou-xeJD:1'rle.tion the ntneaa 11'1.1 ubd it Jfr. P~ :aade UT 

prodae to her oonditiomd o:a. ber huabe.lld.1 • oODf'eHi.Dg. She replied• •n. 
•aid he 1rould be beneti'\iwd am hi.a tail7.• Upon 'beillg n:ndne4 by ~Jae. \ 
oourt. the witn.H atated that a» took ur.•&la Tith ur huba.Dd "whea 
it wu poadble the ottioer ,rould remuaber to lriDC h1a to th• 41Jliug rooa• 
(a 114.)e , , •I 

The law member rea.4 to the aoomed. hi• rigllta to 'be hea.ri u a n-.H 
&n4 the clefenae ooumel stated that the aooUsed would tutit;r •aolel7 tor 
the admi11ild.l1t7 ot the atateunta. not u to the :mrit• or to ~ 
elae.• B9 1tated that on 8 Jul.7 u reported to Colonel o.zu,, ottioe am 
wu i:troduoecl to l!r. Leo Pagnotte., a apeoi&l agem ot the Comlter ID.telligeaoe 
Corpe. Ba wu then told tha.t an !J1THtiga.tion wu being JWte al:24 that he would. 
get hi• olothH and go with otmr agent• to the IJ.4o ot Tem.oe. Ba repone4 
to Ka.jor Bla.n.oharll at the Lido on tu •9th• and wu a111gne4 qu.rten at tlle 
Hotel Exoeldor. On the •10th• Colonel Patter.on Oalll8 to the hotel am cl•• 
linred to h1a the order1.plao1Dg hia in arre•t and allOll'iJte hi• tud.17 te 
join hill. On the •11th• Pagnotta a.rrincl and atter llm.b. he iat'orae4 ~u 

· uouHd that be WU th8t"e w oarry on tM 1A'natig1:Uon. Bl atate4 tha~ 
about :SO people were ilm>ln4 and th&t ~it wu 1~1ihiJLg u11 uitiate4 hare 
but; 1nitia.te4 Oftl' ill ?ugoala"fi& °bo Olll" .&nb&HJ' and. there 1so 1;lle CouiMt , , 
Cbiet1 ot St&tt i:n lruh1agt0». and the:a. oa d.oina.• !ha aoouse4 1tated 1ma.11 -· . . ' . 

•Froa wh&t u told. • hie ,,.. a 'ft1'7 powertal podt1oa. Ia 
,. 

tan 
h• ata.rte4 ott b;r aqing that I had. a good reoord.. bad bff11 a coo4 
soldier. mt ot thoua&D4a tha applied to Regular IZ1q I wu om 
ot -tbe t .. 1lho reoei'"' it and I would. oomiJ:l.u to 'be ou •nl'J'DM7 

. in the d.1"fiaiOA kn•, -, reoor4 wu olear and thia ,ru · ju1; ·a 
tonaalit7.• (a 1TS•lTT) . 

- . 

Proaeoution Emibit 24. wu only- a •a-.il penio:n ot 1rhat tranapired.• ~ 
interroga.tion began in the af'ternoo.u aD4 end.eel at tlaree or· tov ia 1lbe aora-
1.ug. lie had repeatedl7 requeated ooumel 'bn :aom had beea pro'ddecl l>eten 
~l July.· CoAnnatio:aa nth ·a-. Pa.pot.ta. an.ci hi• Tit• &larm4 hia 'beoame 
ha felt that •1 wu to .be -.de the goat• (R lTT). , Durillg tbe atternoo:a ot 

! 
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11 Jul,, ltr. P&gnotta bad a.skecl' hill it be lcnfM' what •atates e~denoe 
•ant. lJe replied. that he bad heard. about it. Pag~ta replied. that, 

"Well,· aometiaea when you ·want 101D11thbg, 1nn1tigator1 go to 
a person who mq lc:unr or who JU:/ be able to gin them lea.da u4 
for return tor '\hole lead.I or that illform&tion that per1on 1• 
tither granted bJmmity- or other favors. Dil not; 0Dl7 repeated 
to JU at the beginnin.g but 1.t the end or tbe wo bo-m- innatiga
tion• (R 178). 'the aoouaed stated further in W. rega.ria 

•He admoni.1~ me beoaue I wouldn't llalce a atatemem• beoa•• 
1. - that I aon ot in.silt en ._,. legt.l righ1. on tht.t. Bia at.14 
it would be a shame that I, an t.llied otf'ioer, would ban 1;o 
oome am . ste.m trial. have to UH Itt.lit.n ohilit.B8 againlt •• 

· ~ didA•t I wi.H up like the British otfioer1 and just make a 
atate•nt. plead guilt," and ban it t.ll over with• (R 179). 

Oil orosa-examination the aoouaed stated that on 11, 24: and $1 July- llr. 
Pagn.otta had ude •1.mpued • prom.aea to him. that it would be better ,to 
turn 1tate•1 evidenoe, •1n:taot he implied. there would be no ohargH 
preferred agt.imt me. It waan't a direst promise, no, but & hint ii u\ 
foocl u & nod to & bll:nd hor...• On 24: July- lfr. Papotta had. atated that, 
It JOU don't -.ke a atate:ment you •111 take the rap tor eflrything that 

ha.a been clozw in Veui1&-Gi1111a 10:ne trom tbe top to the bottom.• lio 
threat, were :made on 11•12 Jul.7 bectause •there wu no med ot threate•. 
O:u being examined by' thB oourt, tu aoouud. a.uerted that he alao ahffed 
his •1tupidit7• by- mald.nf only one written. request tor oo\lD.lel, •1 should 
have.:ma.cle om •""%7 dq. He umerstoocl hi• rigb.t1 under J.rtiole ef lfar 
26 (R 180-181). 

Jlr. Leo Pagnotta we.a reoalled. in. rebuttt.l &Dd cl.Ried. empha.tioally' 
· that during the ianatig&tion of aoouaed he either upreul;r or hlplied.l;r 

promised the aoouucl Smamnit," if he would turn stat•'• Hi4eue. Be had 
oonwraed. n'\ll lfrl. R1oha.r.d1on. but had not prolli.aed her that •1t would go 
auoh easier on Kajor R1oba.rdaon :tr •he oould imuoe h1lll to tell the ,ru\!a 
in th11 m&tter.• the witneu reaa..rte4 tht.t Proaeoution Exhibits 2,, 26 
&Dd. 215 were f'reo &D4 TOlwnar7 1ta.teaent1 ca 182•18'). 0n 0r011•8DJl1M-• 
UoD, Mr. Pa.po"& 1tated 1ih&t he m.gld; haft told the &OOUH4 tha1i. •1t 
took only H'NJl MC'I tor Jll.rulava to 1.•ll 1;he tr~h·' ca lM). 

-
!u d•f•m• ren_..4 it• o~jeotioD to the illtroduotion. ill e'Vide:a.oe ot 

Proaeoution Bl:hi'b1t• •24., 26 aD4 26, oontendiD.g that the 1tat..anu nre 
1halm to b&w been inwl1&11t.aq • .lfter extemin arguaat; ~ oo\m.Hl, tha 
lo meJlber enrruled tlae o'bjeniom and the;r nre reoeiwcl in n14eue 
(R 188). . - . · . . 

!he proaeo1*1on ottered 1A e"tideue 'the ZT.269.00 ·4elbr• ill aer1... 
ourremy, whiell wa1 14••tit1e4 u ~flJIC 'beQ tou4 s.a ProHo'flion bhi'b1t 
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JTo. •• tllil ..tal box. am reque1te4 le&Te te withdronit at the oloae ot 
the trial. Tlle 4•f'•u• oltjened. oontemi:a.g '\hat the ao11e7 wu obtaiud 
u the re•ult of' an illegal aearoh. 'the eourll onrnle4 the objeot10JL, 
dldtted the ourreD07, and authorised withdrawal '\hereot tor return to 
the ouatodia.:a.. At the 1ugge1tion of' '\;he iroaeo'd1011 tb.e oouri; took. _ 
judioi&l notice ot .AR 600-10 am. all ob&Dge1 tb.erno (R 189). , 

PrououUon ExhibU 2-& oomilt• ot 2T page• in qt1e1tion aDd t.nn'er 
f'ora talce.n. on 11-12 ~ l94T.- It 1a not :neoeuar,y to reproduoe th11 dbou
•Zlt here. It 1a -1uttioient to • ay that it 1tate1 that Mr. P&gnotta had in• 
toraed tbe aoouaed ot h1a rights and that the aoouaed cU.4 not objeot to beiq 
interroga.ted, although he Aad uked tor ooUDBel. Among other 1tatem.ent1, 
the aoo111ed. uaerted that he wu droing only' $200 per month of' hia -pq., 
'the a.dmialiom oont&iaed in th11 cloouaat f'all 1hort of' being & oontHlioZl · 
to tu otf'eDHI alleged. Proaeoutiou Emibit 21 ii & b&Ddwrittien: atatement 
by the uouaed -.de on 12 JaJ:,- 194'1 whereiA he 1tatea that he •:aow• realise• 
that he hat beeA betrqecl by '\hoae in.whoa he plaoed. truil and_oont14enoe, 
but that •z:Mnr -.de ezrr deal with UV' oontraotor to pq u either ia 
llOJl87 or yalua.ble gitta.• Prouoution ExhibU 26 1• u toll...• 

•zi Jliq 19-iT 
.Exoeldo:r Hotel 
Rooa 729 
Liclo cl1 Veaeli& 

Stat...m -kku. b7' Leo J. Pagno~a., 
Counter-Intelllgenoe Corps · 

"I oertity that I ha.Te been wa.rud. that I a aot obliged to 
1q ~ and th&t wh&tenr I •ay ~ be ued. againat • u 
eTicleDH. · I further eertity that I underatam .,- rightl am aa 
girlJlg thi• 1tateaeat 'ldllingq-. I wi1h to add thi.1 atateant 
to the ~tatemem -.4• _1'7 • to Kr. PagDOtt&-~ 12 Jul.7· l9'T. 

/1/ Bin.rel H. Riob&r4aoa 
mnm> L lUCBl.RDSO.
lajor, W•.A. 

Signature w1tne11e4 "71 

/a/ Leo J. Pa.potta 
- LEO J. PAGlmU 

Speoi&l .Ac•-'• CIC 

--------------------.----~-----~------~~-----------------

-•an or a'bo1at Septaber 19-16 I beouie oare that 1• ,q o.ttioe 
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ot 1ab Publio Works, .AlCG, !oriuo, A.Dedo RlHi wu e11gaged in an 
irr•gular praotioe ot. reoei'ri.llg :moni.H ant, gift• trom. oontraoting 
oompan.ie• a.Di tha.t he waa g1Ting a 11:a&re ot theae moDi•• to 
Jl1raalava · Be111~ I inaediateq called Rioci to ta.ale an4 reprimanded 
lwa, Wll'J11:ng that I 110uld :not 'tolerate 1-.ll praotioe. 

• In Septenber .1946 I wa1 'tramterred to !ri••t• whtr• I or
ganized SI' otnoe. Azlgelo Riooi an4 ltlraalan Bead followed• ~o 
Trie1te where I again •ployed them in their former podtiou. Ia 
JiOTember lH& or Deoa.ber 19H I wa1 -.de Chiet et Polio lrorb, . 
.AllG, !rieate. I was ginn taro ottioera, Kajor John Sq'ldru u4 
Captaia :: · ·. R. !qlor. Kajor SquirH oontinucl ader M u 1"11ppUH · 
otti a1r &Di Ct.ptai:a. ~lor u Pabl1o Worlca ottioer i:a. Gorilia. · 
Senral o1Tiliua ...re alao kept in their torMr poli1do:na 1.o worlc 

• \IDd~r •• 
1 •Sime l9-l6 1 ban utioed. in'eglllariU•• am aigna ot corrup-

tion whioh I ha.n reponed to the reapeotin an:l etteotecl 4epart
unt head• tor their im••tigatioJl. I mq ha.n 1poke:a. ot theae 
oonditio:u1 'llo .,- 1uborcliaatea am. I han made writ1.ea and. wrbal 
repona, 1a aome inltanoe•, to rq- 1uperior1. I wu aware that 
Major stutna, Captain. lrilde~ Captain Coobrbaa aD4 other 11i'ltor• .· 
41u.te ottioera bad 'been reoehing JdJ:aor gift• on holidqa or 
te1t1n ooouiom tro:ni. oonvaotor1 and trieDd.1 in oomtruotioa 
t1rms. I wu not aware that these 1ubordinat• ottioer1 ...re en
gaged in oorruptin praotiH. Bowenr, on Hnral ooouiom, I 
beoaJU 1uapioioua ot oorruptin praotioe bµt ill :-e&eh oaa• the 
ottioer oouo•rne• 1ati1tied. me that no oorrupt1 w praotioe exilte4. 

•1n tu l•t• winter ot ltU aDd. 194.S .Angelo lU.ooi agai:a. o... 
to•-• i:atonie4 ae that he ha4 reMind a ·aise&ble a»lmt ot 
..-aJ11 troa oomtruotion OOJQ&m.el u gift1. lfe alto 1:at.--4 • 
that he had. bee" gi..-!Jlg ltl.rul&TIL Bead her 1h&re ot 1.heie gift• 
am that 1h11 had been 1pe:nd1ng w,nq ·ho trHq. I agaill repri-.med. 
Riooi alld tiareatened to tire hill. lbrenr, 1w plqecl upon "11T •JmP•tq 

, a.nd, oo:J:lT1Jlee4 • that the g1f'tl nre reoeind tor tanr• all4 HMioea 
i:a. expeilting legal aDd. uraal prooed.ur... R1oo1 al10 oon'ri.Doe4 • 
~t "1111 aoaq wu used in part to prepare and aeoure the Mure ot 
111.roala-n. lleali i:a. order ~t ahe might JS01; NM1a cle1t1tute oaoe 
JJII oontrol &lid wort: Hue4. I tua a,;retMi to all• Ricoi to oon
tinue aooepting gift• et unq bu 01117 u a gift tor aerdoe1 
remered. R1oo1 am. I ouae· w a.n \Dlderataming th.a.ii we w<Ml.4 ah&re · 
equalq all gin• reoe1Ted. am what; Riooi would lleclmii troa "11T•bar• t.'ZJ¥ JIIODiH gin:a. to Mlrulaw. Bead. It wu tvther u4er-
1tood thatl R1oo1 alone wu to aooept gift• ot 1101ae7, •nr i:a. "11T 
ua or tor •, _am tha'II he would. lcffp 1A hi• po11eaeio11 all ot the 
monq U11\il 'I requHted 1~ ot lwa or told hill to -pq aOIUthiJlc tor 
•• Oooaaio:nalq Riooi wollla wll illl that he had ......ed. 10 IWOh 
in quami'7 ot •my am wo\'llcl ·1.Dqldre wha;\ I nn\ed. to cio with it. 
At tu.a he would •ntiou tr• whioh oompuiea the _,.., oaM tr~ 

. / 
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aa tor example. he -.ould. sa:y I have reasived money from Camell1. 
Fa.rsura, Sioelp and possibly others, a.nd wculd ask what to do 
with rtf/ share. I would eatima.te that I have reoeiTed trom twelw 
to titteen million lire from Ricci in this manner ainoo 1945. ll'ith 
these lire I have procured American dollars, in a major portion 
through Ricoi am some by purohaaillg :m,-aelt. I purchAaed m:, dollars 
in Rome. · I do not know where Riooi purchased dollars tor :me. I han 
never direotl7 receiffd. monies with the exception of an aooount in ' 
the United States in the Community National Banlc in Xnorrille, IOW'a, 
which was opened tor me by the American Engineering Co. l:i:nrever, 
I do not know whether &113' money has or baa not been deposited in 
thia account. The account wu opened under the name ot Edward Su-~, 
Which a.re my two tir1t ?WIIH. Thia account wu opened tor: ae 10:me
ti:ioo in late 1946 for my help in advising them on eatabliahmem. 1n 
Trieste and far orders we had ginn them am a friendship which 
existed between nvselt am Jlr. Gdttith. 

11 I kept all moniH receind b'Olll Ricci ~ oonTerted il?ho 
dollars by hi.a and me in & light brown :meta.l ,trong box which waa 
kept secure in & trunk formerly belonging to Major Duane D. Freese 
whioh wu in my prin.te bathroQDL. of 111¥ ottioe. The ,trong box 
wa.a bought tor me by Ricci in Torino. There wu only- one key- to 
the strong box which I kept in my poaaes1ion. I haTe placed in thi• 
strong box a quantit;y ot American dollar• Whioh I thought amounted · 
to about t'lrenty-tour to twenty-tin thousand dollars. I have a.lao 
pla.ced about tin hundred dollar• worth ot Swiu- Franoa in the aame 
box. Both monies were the ooD.Terted lire which I had reoeiTed troa 
Ricci. In addition, the. box held one Swi,s watch, 18 karat gold caae 
which was given to me on '111¥ birthday, 18 Februaey 1947, by Mr. Guingi 
ot the Pa.n.n Guingi Construction CompalJ¥. I also had three set, ot 
ouf.f' linka in the box, one set from m:, office help on Christmas 
1945, another trom Ricci on Chri•t:m&• 1946, and the third one for 
Chriatmaa but I don't remember from whom. There was alao one diuaond 
ring with three extra diaaonda whioh weN purchased tor me by' Riooi 
out ot th• monies held by- him tor u. The 11lver cigarette oue in 
the box wu given to :me by a friend .Dalled lleld.oa. Romq. The oigarette 
lighter waa a birthday gift; tram. Vera Monaelis, proprietor ot the 
lodgings I used in 'Florence. There was a.lao an Italian :udal in 
the box whioh I receiwd from. the Italian gonrm111u:tt in 1946. There 
were also two fountain pens, a pq oheck, cheok book am trawlers• 
checka in the box whioh are the property of :m,-aelt and '111¥ 'rite.· 

11The lut ooouion of iq receiTing a:ay money from Ricoi wu 
a.bout. the lut of June 19'7 when Riooi gan ae about one hUDdred 
thouaa.m lire whioh he alwqa kept on hand for me. the lut tiae 
I placed dollars in the box wu in the Spring ot l~'T. These 
dollan ca. frOlll lire oonTerted into dollars by Riooi. 

!'I oertify' that I haw diota.ted the a.bon statement on pagea 
1, 2•.and a to Mr. Leo J. Pagnotta, Counter Intelligeno• Corps and 
that the ata.teaen.t ia true to the be•t of nv Jcnoirledge and bellet. 

/a/ F.dward JI. Richardson 
EDWARD JI. RIC&RDSOlf 

SiQl&tllN witneued. '1171 Ma.jor, F. J.• 
. /•1 Leo J. Pe.gnotta · · 

LEO J. PAGlila!U 
Special Agent, ere• 

lT 
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5. For the Defense 

The ·defense called Tarioua witiiessea who testified at length oonoern
ing the organization or am the manner ot operation ot the illied Military 
Govermnent, the w.rious chilian organizations which functioned UIJder its 
control and supervision, the oi'ri.lian contractors who b&d bee:&1 employed, am 
the total amounts in'VOlTed in the contract• which ha.d been awarded to each 
contractor (R 196-22.8). 

It wu stipulated that if First Lieutenant Cbarlea c. Wal.ah, tonier 
adjutant or the 1108 Milital")" Govermnent Detachment, were present he would 
testify. that during 1945, 1946 and 1941 the pro"daiona of AR 600-10, 8 Jul7 
1944, were not oamplied with in the area in question a.nd that he could fad 
no record of ~ action ha.'ri.ng ner bee:zi taken concerning the •a.me (R 22.9). 

It wu also stipulated that it the Town Major of Trieste were present 
he would testify that he wu the custodian or reoorda and papers relating 
to requiaitiom, that he had examined hie reoord• but had been um.ble to 
tind dooument• relating to requisitioning ot the building Jcno.-n u the 
•:w..n1atry- or .Public Worb• (R 230). 7.'he chief finance o1'£1oer, Allied 
¥111tU7 Goverment, testified that DC tw:ida paid to the oontractora \were 
pro'dded by- the U.S.. Gonnment (R 24:6). 

Both aidH ha.Ting rested, the defeme JBOTed for a fi:ading ot not 
guilty of all charges am. apecifica.tions. Subject to objection \)J &7J¥ 
member of the oourt, the law member onrruled the motion aa to all ohargee 
am to all. speciticatioms exoept Specitioation 4 of Charge II oonoerning 
which he ,uataiJJed the motion. The President of the court objeol;ed to 
the ruling with reference to Speoitioation 4 cf Charge II, the court wu 
oloaed and upon being opemcl the.Prea14en.t anDOUJlOed that the 1• Jlelllber'• 

'. ruling with respect to Speoitioation 4 of Charge II wa.a not ,uataine4. 
'the prosecution was granted lea.ve to withdra,r ita Exhibits 1,4,5,16,18, 
19,20,22,2~,21 am Defense Exhibit B, au'bstitutiiag·for the record photoatatic 
oopiea, photogra.pbs a.nd deacriptiom (R 266). !To hrther 111aterial evidence 
wu pre,en.ted. · 

6. Di&ouaaion. 

. 'the Specitioation. to Charge I alleges a. oonapira07 between the .acouaed 
a.nd Allgelo Ricci to t.coept gift• troa persona a.lid firm with whom the t.o• 
ouaed was to .:oerey o:a1 negotit.tiom aa agent of the .Allied MilitU7 Gonrn
mezit. · It will be noted that no overt act in furtheranoe ot auoh oonapiraq 
is &lleged. In CM 320681, Watolce, TO BR 125,US, am again in CK S25T62, 
F.dlrarda, the Board ot Review, in comidering conapir1.a7 speoitioationa 
wherein no offrt act YU alleged., pointed out tb&t although auoh pleading 
did Jl.Ot atate the off'eme of compirac,y u deno1m0ed b7 Section ST of the 
Federal Crildul Code (18 -WC 88 ), the oodt proTiaion ba.d not changed the 

/ 
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nature ot the common law otteme ot oonapira.07 but; had m.erel7 added. tbe 
requirement that, tor a coDTiotion under the oode, it wu neoeuuy that 
the indictment allege and the proot 1how e.n o"f8rt act in turtberanoe ot 
the unlawtul agreement {Br&dy T. u.s.,_ 24: Fed (2d) 4:05, 4071 Jlarino T. 

U.S., 91 Fed (2d) 891). -rii'tbe me i.m :P'.dwarda OUH ~upr\} it WU 
lieT<r tha.t the co:mmon law o.f'tenae ot oonspirao;y, Tis, a oo na ion ot 
two or more peraona to do an unlawtul aot or to do a lawtul act by unl•• 
tul meam, 1a clearly- conduot ot a :nature prejudicial to good order aDCl 
m111tary diacipline IDd tending to bri~ diacredit upon the militaey sernoe 
in Tiolation of Article ot Tar 96 (CX'296630, Siedentop, 58 BR 191,197). 
And, in the oaae o.f' an o.f'fioer, 1.f'_the object to be obtained be di1honorable, 
u well u unlawful, and it will bereina.tter appear that it wu, the oon-
1pirac7 ia properly chargeable under Article ot War 96 (CX 320455, Gaillard, 
69 BR 345, 3TT). 

Speoi.f'icationa 1 to 4 inclusive o.f' Charge II allege that the accuaed 
on or about the dates alleged did wrongt'ully accept throtlgh his agent, 
Angelo Ricci, money and cheoka therein described trca certain oonatruotion 

· t'inns with whom. the e.oouaed aa Chief Public Worka Of'fioar, Allied ltllitar,r 
Govenment, Veneaia-Giulia, had negotiated tor the add illied ll.il1t&r7 
Govenzment. Specification 5 alleges the acceptance o.f' a watch under like. 
oircU11Stan.oe1. · 

AR 600-10, paragraph 2e (2) (a), 1, 8 Ju17 1944., with eertd.Jl minor 
ohangea not at~rial to the is1uea herein, prohibit•• 

•1. Aoceptanoe by an o.f'tioer of a aubstazxtial loan or gift 
or &ll;f emclU11ent from a person or tira with whom. it 1a the otfi
oer• • duty' u an agent ot the .GoT8nment to oarr, on negotiationa. • 

rhe evidence ahon that the United States am Britilh lllilit&r7 au-
thoritie• had oooupied. aDd set up a joint m111ta.r;y gonrmental organisa
tion onr the territory in question, that the a.ocuaed. wu Chiet ot the 
Public Works Division ot the mi.11tary gonrmne:at aa eatabliahed., a.Di that 
bia official dutie• inolw:led the 'lll.tiate appro'ftl or cliaappro'ftl ot oon
tra.ota tor publio blproTellleJXta which were being ouried on between oi'Yilian. 
agenoies and certain oontra.otora. · In order to gain taTOrable oonlideration 
with both the .Allied Jri11ta.r;y Govermnent and the aublenien, ohilian or
ga.niutiona with whom they had oontraoted direotl7, the oontraoting tira 
:mentiomd in the apeo1.f'1catiom, acting through their reapeotin agent., 

' delhued to .lng~lo Riooi., the aocuaed'• ohaut.f'eur and interpreter, the 
. ohecka and m0Jle7 u found by- the oourt. Each oontrutor'• a..ooount ot the 

· I deliveey ot the property to Riooi, together with Ricci'• teisUmoJ:11' oon
oerning these transactions, leans no doubt that the gift• had a direot 
rel.ation to aocuaed' • o.f'fioial duties. That the a..oouae4 had bowrledge ot 
and taoitl7 ~proTed Riooi'• oonduot in proouring the •gitta,• and in taot 
induoed the pra.otioe, oan be reuonabq interred troa the agreement ,o 
dhide the prooeeda, the aoonaed tald.ng hal.f am Ricci halt.' A.Uhough a 
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bank account was set up for Miraslava, it is apparent that she received 
a minor proportion of the proceeds. The acceptance by Ricci of -the money 
and checks under the circumstances alleged, constituted acceptance in law 
by the accused. Although we are of the opinion that the accused's conduct 
was violative of the provisions of AR 600-10, it is not necessary, in order 
to sustain a. conviction herein, to determine that the accused was directly · 
or indirectly carrying on negotiations with the civilian contractors within 
the meaning of the quoted regula. tion. In the transaction of public busi
ness, Anny officers are, like Caesar's wife, required to be above suspicion. 
The offenses charged are closely related to bribery in civil law (3 Wharton's 
Crim Law (12th Ed), pp 2522-2525; Us Crimine.l Code, Sec 117 (18 use 207)). 
The gifts were received under conditions clearly conducive to oorruption 
and disloyalty to the military service and in each instance amounted to a 
violation of Article o~ War 96 irrespective of whatever Army Regulations er 
Federal Statutes may have otherwise been violated (CM 304586, McDowell, 32 
BR (ETO) l,4J Cy 307417, Ruf, 30 BR (ETU) 13,16; CM 235011, Goodman, 21 BR 
243, 264). -

The legality of the search of accused's office in the building knoffll 
as the Ministry of Public Works is ca.lled in question. It appears that 
the Allied Military Government exercised control over the building as the 
occupying power. The fact that the Tolm Major coold not find a requisition 
tor the building is of no importance. The military power had control of 
the building and the fonnality of a written requisition was entirely unneces
sary. We quote from CM 248379, Wilson, 31 BR 236-2361 

•Authority to make, or order, an inspection or search of 
a member of the military establishment, or of a public building 
in a place under milita~ control, even though occupied as an 
office or as living quarers by a member of the military establish
ment, always baa been regarded as indispensable to the maintenance 
of good order and discipline in any military command. ••• such a 
search is not unreasonable and therefore not unlawful" (citing 
authorities). 

In Grewe v. France, 76 F. Supp. 433, a habeas corpus proceeding_ in 
the Dist~Courtor'the United States ,for the Eastern District of 
Wisconsin, the petitioner contended that evidence against him had been 
illegally obtained by unlawi'ul search of his quarters by military police 
in a military compound established by the United States Army Occupation 
Forces in Germany. The learned court held that the search of the milite.:7 
controlled quarters occupied by petitioner, and the seizure of articles 
found therein, was not um-easonahle or in violation of the Fourth Amend-
ment to the Constitution. We therefore conclude that 1he search of accused's 
office a.nd the· wash roa,j a.ppurtenant thereto was i'ully auth'!ri~ed in la.w 
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and the exhibits constituting the American currency and other articles 
-were properly received in evidence. {CM 209952, Berrz, 9 BR 155, 167). 
The circumstances under ldtlch the cUITency was found, together with the 
reasonable inferences concerning its source, leave no doubt but that this 
u. s. money was in accused's possession within the meaning of the qy.oted 
circulars. That a violation of War Department directives and circulars 
is an offense cognizable in military law is beyond question (CY .325541, 
Morgan). - · . 

The- defense "Objection to the intrO<t..iction of the checks found in the 
hane of Ricci.{Pros Exs 6, 7, 8, 9, 10, 11, inclusive) on the ground that 
there was no showing that the accused had ~ connection 1lith these docu
ments is ldthcut merit. The prosecution adequately estal:ilished accused's 

· interest in all of these illegal transactions and even if it be admitted 
that the particular checks found were part of Ricci 1s •cut• from -the gifts, 
they were, in law, received by the accused through his agent, 8Jld the accusea. 
cannot otherwise be heard to compla.in about the search of Ricci's home 
(Gibson v. u,s,. l.49 Fed {2d) .381; !!!11 v. ~, 150 Fed (2d) 281). 

We have set forth heretofore in considerable deta.il the testilllon;y 1 

of the accused and. his ld.fe which formed the basis of .the defense •s conten
tion that the statements procured from him by Mr. Pagnotta were involuntary

.as having been induced by threat or premise. Ths accueed stated that he 
was advised of his rights regarding self-incrimination by Mr. ~otta 
and it would appear most improbable that a major in the Regular Army would 
not be cognizant o£ the :provisions ot· Article of War 24. Under the cir
cumstances shown, we attach no particular importance to .the .tact that the 
interrogation· on 11 July lasted frcm about 1300 .hours to about 0330 hours ''Ithe foil.owing morning (Lisenba v. Califoi"Y'lia, 314 U. s. 219, 2J9J Q! 2520~6 
Kissell, 3.3 BR 3.31-.343). The defense counsel contended that the circum- · 
stanco: in this case are ccmparable to the facts shown in CM ,320230, Huffman, 
69 BR 261, 2(:$, wherein a confession was held. inadmissible upon a showing 
that it had been procured after the accused had been con.ti.Md tmder il,l&rd 
£017 more than 24 hours in a very- cold room while 11earing o~ scani cloth
ing; that he was deprived of !'ood and rest and was not permitted to speak 
to ~one e.xcept the interrogators. As we view the tacts, the instmt case 
presents an entirely different situation, tor here the accuaed and bis 
entire !ami.~ were :provided luxurious hotel facilities beside the sea, ac
cused was allowed to be With his family while on the beach and at me'1J. 
times, and o~ a mild restraint was enforced, prompted,_ in part at .J.east, 
to prevent self-destruction on his part. We find no substantial evidence 

. tending to indicate that the statements given by- accused were involuntax'7 
in the sense that they were procured by- force, threat, or promise ot favor 
or 1nrnnmity. · 

.... -
It has been vigorously contended b;,r civilian counsel for accused, in 

oral ari1,1J18nt ·and in his brie.t, that accused I s confession herein should 
be exoluded beoa.use obtained 'While accused was under 'What was said to be 
an unlatul arrest or restraint. It ""1ll be noticed that aooueed waa . . 

21 

http:con.ti.Md
http:compla.in


(22) 

plaoed um.er a.dminiatrati-ve restre.int on 8 July- 1947, tha.t be wa.1 ordered 
into arrest in quarters at tbe Excelsior Hotel, Lido of Venioe, on 10 
July 194T, that his oonf'eseion was taken on 31 Jul7 1947 after several 
interrogations, and that the charges herein were preferred on 7 Auguat 194T. 
We ha.Te hereinbefore determined that, aside from the issue raised b7 the 
allegedly- unlawf'ul reatraint, aooused'• oonfeasion wu Toluntary- in that 
it had not been prooureci by foroe or promise of favor or immunit7. With-

. out deciding whether aoo•ecl was in faot unlawf'ully restrained, but assum
ing tor the 1a.ke of .a.rglllllliln\ only that he wu, we will now inquire whether 
the law 'Will raise an inf'erenoe ot ooerci on from the bare ta.ct ot unl.ud'ul 
arrest or restraint where in all other respe alia a com"eaaion ta.ken while 
in suoh duranoe is ahOllll to ha-re been TOluntary-. 

At OOllllllon law, it we.a held that a oont'9ssion whioh wu shown to haw 
been the free and TOluntar;y a.ot of a ooused wa.s not bo be excluded beoauae, 
of what •a.a considered the incidental oirouimtanoe that it was obtained 
while a.oouaed was in unla,rtul custody- (S~lvester Thornton's Case, 168 
EDg Rep 955, overruling Ackroyd'• a.nd Warburton' s cue, 168 Eng Rep 954J 
CJ.r 3202$0. Huff'lna.n, shpra., ahould be diatinguished on the ground that . 
actual ooeroion was • Olrtl). · On the other hand, the Supreme Court ot the 
tlm.ted States, in the exercise of its general aupertlaory- powers over the 
procedure to be applied '!ftbe oi·,11 Federal court• in the administration 
of jwstioe and without o ling into operation the Constitutional guarantee• 
of due prooeu a.nd the J"ight aga.imt selt-inorimim:t.ion, ha.a held 1na.dllisa1ble 
a oonf'esaion taken while aocwsed was in unlawf'ul custody rega.rdleu of the 
otherwise TOlw:xtary- nature of the oom'eaaion (MoHra Te United States. 318 
U.S. 332, 341J see alao disaenting opinion, 347J erson Te 'united States, 
318 US 350,355; United Statea Te Barer, 331 U.S. 632). The somewhat novel 
rule ot evide:noe announced in thia l ne of authorit, 11 not applioa.ble to 
oourts-artial, h01Jner, ainoe the formulation ot their correct procedure 
ia Teated in the legialatin and exeouti-re d.epartlllent1 of the GoTermnent 
(Const. A.rt. 1, Seo 8J JJI 38J CX 307531,, Boaton, 1 BR (POA.) 287, 29S). 
In Paragraph lHa. of the Manual tor Couna-lfartial, 1928, where the tests 
to be applied to a particular oonteaaion in gauging i ta voluntar;y or involun
taJ7 nature are laid down in general tera, it ia atateda 

• ••• Io ha.rd and tut rules tor determining whether or not a 
oom'eadon waa T0lunta.r7 are here preaoribed. 'the :matt-er depema 
large'-7 on the a:peoial oiroWDSt&DOH ot each oue. •••• (tmd•r-
aooring supplied). . 

It tollon, then, that in ailitary- pra.ctioe a com"euion ia AOt te be hel4 
ina.dmiuible mereq because, although otherriu tree from taint, it had been 
taken while accused was in unlotul restraint. In the instant oaH, without; 
•nimadT8rsion upon the cha.ra.cter·ot the restraint ot which a.coueed oamplaina 
and a.ft.er a. oaretul examination of all the oiroumstanoea attending the aeour
ing ot accuaed'a confHlion, we are of the opinion that auoh oonfeaaion waa 
in fact a.nd lP wlunt&r7 a.nd that it wu prope~l;y receind. in e"f'idenoe. 
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!he atipula.ted evidenoe ot Lieutena.nt Walah to the etfeot tha.t 
AR 600-10 ha.d not 'been observed or enf'oroed in the a.rea during 1946, 
1946 am 19'7, even it true, oa.nuot be construed u orea.ting aore than 
a. pouib]T lliUgatiJ:Jg oiro1D1.Stanoe. Laxity in the entoroenun ot the l111r 
hu uwr ::been oomidered & dete»e (CK Sl974T, Watson, 69 BR -i7, 62 ). 

Onr the objeotion ot defense oounael 'the la •ember allowed lfr. 
Pagnotta. to state oerta.in timiDga troa hi• examina.tion ot the records 
ot the .'_Allied Military Gonrmaent whioh Nl&ted to the identity ot the 
oontraotors, the number of oontraots &pproTitd tor ea.oh a.Di the uao1mta in
wlved. Defense oounael appears to han aba.ndoned hia objenion thereto: 
beoauae he introduoed similar oompilatiom Ila.de b;y others. The prosecu
tion obvio•ly i.Rtemed by this evidence to ahow that the aooua ed had 
tavored oert&ill large contraotor•• inoludi.ng those unt1o:ne4 in. the speoi
fioatiou. In both imta.noes the nidenoe ..... of & uoond&r7 nature b.t· 
the taota diaoloaed were wmeoesaar;r tor a determination ot the iasues 
herein. the oontraotors inTolved in this oue, or their agents, had tes
tified oODOerning their gifts a.nd it wu immaterial whether or not they
had aotua.lly been ahown Ul:1' preference or granted Ul:1' tavora b., the &o
ouaed. We consider the irregularity of no material importanoe. 

In their brief oounsel eoaplain that the formal imeatigation as 
directed by Artiole of War 70 wu required by' the appointi11g authorit7 
to be oompleted within 48 hoW"a. It w-Ul be noted that an innatigation 
of' the Public Works Division had been in prog\-eu tor nearl7 a month ·a.m 
obvioual7 the imeatigating offioer appointed b;y the ooATenil:lg authorit7 
most oerta.iDl.y had for hia oonsideration the results ot thai. inTea-tiga• 
tion. .Although the aoouaed made no Nq\leat tor further innatiga.tion be
fore trial, am did not requea-\ a oontinuan.oe llhen the oaa• wu ealled. 
tor trial, counael argue that the innstigation umer Artiole ot War 70 
wu & mere formality and tha.t the a.ocused wu thereby deprived ot 4u 
prooeu wner the Fifth Ame:ndment., oiting Digest JAG, 1912•1940, P• 292J 
Riolcs T. Ri.&tt, 64. F Supp. U8J .Reillz Te Peaoor, 166 F (2d) 632, 6SS).
l'e'trm no""aubstantial nid.enoe to support the contention tha.t the in
.,..,tigation oomuoted b7 »..jor Pell wu not in 1ubata.ntia.l oomplianoe 
with J.rtiole ot War TO, but it error• were oommitted in the &dllli.ni1tratin 
pro oedare u aet forth in the .Artiole, the7 would not be ef'feotive to diTeat 
the oourt 'of jurisdiotion. SiD.Oe 1924. th11 ottice ha.a couiatentl7 held 
that the inv-eatigative proviaioat or Article of Wa.r 70 are euentialq e.d
mini1trative and that enn the absence of auoh investigation will not 
operai.e to Titiate the judicial proceedings otherriae legal. (CY 209-lTT, 
Flo:,d, 1T BR 149,163J Cl( 287834, Haw1dns., 13 BR (E'!O) 67, 7l•'T6J ex 280386, 
"r.riioolc, lT BR (ETO) 163,l79J CM 32$486, Ruckaan.J CK $19868, Correlle. 69 
BR iaS,196).. . 

, On page 43 ot oo'Ulllel'• brief tor eeouud it 1• stated that subsequent 
to tl:ie trial the aoomed reoeiTed intorma.tion leading to the belief that 
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Lieutenant Colonel Vernon c. Rawls, JAGD, who sat as law member 1n the 
case, was also the of'f'icer ,mo signed the pre-trial advice and reccm
mendation to the Commanding General, Trieste United States Troops. The 
record discloses that on 25 August 1947, when the charges were originally 
referred tor triaJ. by the Commanding General, 88th Infantry Division 
(subsequentzy inactivated), and on l November 1947, about the time the 
charges were referred to the court which actually tried the case, the 
recommendation f'or disposition in each instance was signed by John w. 
Chapna.n, Colonel, JAGD, Judge Advocate. The record does not shaw that 
Colonel Ra:wls had a;ny connection with the case other than the performance 
of his duties as law member. · 

The action of the revielfing authority 1n designating a penitentiary 
as the place of confinement is ineffective because confirmation of the 
sentence herein is required under irtiele of War 48. We note, however, 
that penitentiary confinement is not authorized for the of'f'enses pleaded 
herein (AW 42; CM 319025, Fischer). 

7. On 26 February 1948 Mr. Ral.ph s. Croskey and Mr; George J. Edwards 
of Philadelphia, Pennsylvania, appeared before the Board of' Review 1n accused's 
behalf, made oraJ. arguments and submitted brief which has been considered. 

8. Records o.f the Department of the },;rmy shaw that the accused is 
45 years of age, married, and bas two children. He graduated f'rom ~high 
University 'With the Degree of' B.S. 1n Civil Engineering in 1924 and was 

1 
engaged in structural engineering. He wa.s ordered to active duty on lJ . 
January 19,41 as a Captain, FA, National Guard, and promoted to Major, AUS, 
on l Fobruar,y 1942. The accused was appointed Major, FA, USA, on 5 July 
1946 nth rank £ram l8 February- 1945. He has received l4 "Excellent" and 
five •superior" efficiency ratings. 

9. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board of 
Review is o£ the opinion that the record of' trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant confirma

I tion thereof. Dismissal. is authorized for a conviction of a violation of\ Article of War 96 and is mandatory upon conviction of a violation of 
Article of War 95. 

Judge Advocate. 

~.,c..,i4""~:::Ji1~;..:;.:~~~=a:::1:,;,1:~---' Judge Advocate. 

"-~!:!!~~~~~~~!!2:2!:2'.!~-' Judge Advocate. 



JAGK - CM 328248 1st Ind .~ ., . '. ~-~ '~ ·.... 
; ,. • 1..,, l ..... ~ 

JA.00,. Dept. of the Army, ,,ashington 25, D. c. 

TOa The Secretary of the J,rmy 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record ot trial and the 
opinion of the Board of Review in the case of Major Edward H. Richardson 
(0-28977), Field Artillery. 

2. M approved by the reviewing authority, the accused was found 
guilty by general court-martial of entering into a conspiraoy between l 
December 1945 and 15 March 1946 with one Angelo Ricci to accept contribu
tions of money and gifts of property from persons and firms with whom 
the e.ccuaed was negotiating as agent of the Allied Military Government, 
Venezia-Giulia. (Trieste, Italy), in violation of Article of War 95 
(Charge I and its specification); of wrongfully accepting through Rioci 
a bank check in the sum of 1,000,000 lire from the Angelo Farsura. Company'; 
9f wrongfully accepting through Ricci a bank check in :the sum of 500,.000 
lire from the Angelo Farsura .C~a.ny; wrongfully accepting through Ricci 
a check in the sum of 250,000 lire from the Angelo Comelli Construction 
CompanyJ of wrongfully accepting through Ricci 750,000 lire from the 
Emilio Colombo Construction Compa.ny (Specs. l to 4 inclusive of Charge 
II)J of wrongfully accepting a Swiss watch of the value of $350.00 from 
a member of the Pa.van and Giungi c·onstruction Compa.ny (Spec. 5,. Charge II), 
all of said companies being construction firms ldth whom the accused had 
negotiated as Chief' Public Worb Officer, Allied Military Government.s of 
wrongf'ull7 having in his possession on 7 July 1947 at Trieste, Italy, 
about twenty-seven thousand two hundred and fi:f'ty-nine dollars (~7,259) 
United States currency, in violation of War Dep~rtment Circular No. 256, 
1946 (Spec~ 6, Charge II). No evidence of any previous conviction was 
introduced. He was sentenced to be dismissed the aervioe, to forfeit ail 
pay am allowances due or to become due, to pay to the United States a fine 
of ~3,000.00, and to be contillBd at hard labor at suoh plaoe as the review• 
ing authority might direct fo.r five years. The reviewing authority approved 
the sentence, designated the U.S. Penitentiary, Lewisburg, Pennsylvania, 
as the place of oonf'inement, aJXi forwarded the reoord of trial for aotion 
under Article of War 48•. 

3. A summary of the evidence may be found in the acoompanying opinion 
of the Boa.rd of Review.· I conour in the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. 

In September 1945 the accused became Chief, Public Works Division, 
Allied Military Govenunent·, Venezia.--Giulia (hee Territory of Trieste,. 
Italy). .An Italian named Angelo Ricoi was his chauffeur 8.1:ld interpreter. 
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One Miraslava. Bessi, a. young woman, was his stenographer. Accused's 
office was in the .American Se.ction of the Ministry of Public Works Build
ing in Trieste. Extensive public worka improvements in the territory, such 
e.s tunnels, highways, bridges, a.nd housing projects were being authorized 
by the Allied 1li.litary Government. The Italian government was required to 
allocate funds for these improvements. A civilian governmental a.gency 
known as Genio-Civile contracted directly with construction firms for 
these improvements subject to the approval of the Allied Military Govern• 
ment. The accused, as Chief of the Public Works Division, was required 
on behalf of the Military Government to approve or disapprove the proposed 
projects and any contracts for the construction. Over the door of accused's 
office there was a sign reading, "118.jor Richardson, Chief of Public Works; 
Ricci Angelo, Engineer. 11 Ricci wa.s not in fact an engineer. Sometime 
during the winter of 1945 Ricci reported to the accused that he ha.d about 
5,000,000 lire which he ha.d collected from the Italian contractors and that 
Mirasla.va. we.a spending money too freely. It was then agreed that &. ba.nk 
account would be set up for Mire.ala.va. and 600,000 lire was deposited to 
her credit in a. bank in Florence, Italy. The aocused thereupon entered 
into a.n agreement with Ricci whereby Ricci would collect money from the 
contractors and that the accused was to s~re the money and that Mira.slava.'s 
part would be deducted from the accused's she.re. Ricci agreed to pay to · 
the aocused the money when demanded of him. Ricci procured a strong box 
at a nearby Italian city and delivered the box and keys to the accused, 
In pursuance of this agreement Ricci demanded of 8.lld received gifts of 
money and checks from the civilian contractors e.s follows a 

Date Amolmt Source 

15 Feb 1947 .750,000 lire &rl.lio Colombo Const Co. 
14 Mar 1947 1,000,000 lire Angelo Fa.rsura. Const co. 
9 ~ 1947 500,000 lire (check~ Angelo Farsura Const Co. 
10 May 1947 250,000 lire (check Angelo Comelli Const Co. 

, On 18 February 1947, at a party given at his home the accused accepted 
as a gift from Dino Giungi of the construction firm of Pavan and Giungi a 
Swiss watch va.lued at $350.00. On about 7 July 1947 a search we.s made of 
accused' a office in the Ministry of Public Works building and in the bath
room adjacent to his office a footlocker was found which contained a steel 
box. The box was forced open a.nd among other items there was found U.S. 
currenoy totaling $27,269.00. 

In a. preftria.l statement accused admitted entering into the alleged 
conspiracy- with Ricci, admitted O'lt'llership of' the u.s .. currency found in 
hia office and admitted that suoh money was collected from Italian con
tractors. He had received about twelve to fifteen million lire in this 
Dl&IlD.er and converted it to Alllerioan currency- in Rome. 

· 4. Records of the Department of the Arm:, sh.ow that the accwsed is 
46 years of a.ge, married a.nd ha.a two children. He graduated from. Lehigh 
University with the Degree of B.S. in Civil Engineering in 1924, a.nd wa.a 
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engaged in structural engineering. He was ordered to actiTe duty on 
13 JanuaJ7 1941 u a. Captain. Field .Artillery-. :National Guard. and 
promoted to Major, AUS. on 1 February 1942. The accused wu appointed 
.Major, Field Artillery-, USA., on 6 July 1946 with rank from 18 Februaey 
l945. He has received 14 •Excellent" a.n:l tiTe •superior• effi.oienoy
rating,. 

5. On 26 February 1948 Mr. Ralph S. Croskey a.nd Mr. George J. 
:Ed.ward•• attorney-a of Philadelphia. Pennsylvania. appeared before the Soard 
of Revi~ in aoous ed' s behalf• made oral arguments an:l filed a brief which 
has been con,idered. 

. 
6. I recommen:l that the aentenoe be confirmed a.n:l Q&ttied into execu

tion.. Penite:a.tiary confinement i1 not a.uthorbed. I recommend tha.t an 
appropriate United States diaoiplinar;r barraoka be designated as the place 
of confinement. · 

1 •. 
foregoing recommendation sho 

' 2 Inola MASH. GREEN 
l. Form of action llajor General 

·2. Record of trial The Judge Advooa.te Gener&! 

( OCMO 106, 12 May 1948). 
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DEPA.RI'MElfl' OF THE ARMY 
In the Office of The Joo.ge Advocate General 

. Wa.ahington 25, D. c. 

JAGK - CM 328250 

26 FEB 1948 
UNITED STATES ) TRIESTE UNITED STATES TROOPS 

) 
v. ) Trial by G.C.M., convened at Trieste, 

) Free Territory of Trieste, 5 December 
Fir1t Lieutenant STANrON B. ) 1947. Dismissal, total forfeitures 
LUNDE (0-1320246), Comp~ D, ) and to pay to U.S. a fine of $100.00. 
351st Infantry ) 

• HOLDING by the BO.:'..F.D OF REV:rnf 
SILVERS, ACKROYD and LANNING. Judge Adv:ooates 

l •. The record of trial in the ease of the officer named above has 
been examined by the Boa.rd of Review. 

2. Aooused we.a tried upon the following oha.rges and specificationsa 

CHARGE Ia Violation of the 95th Article of War. 

Speoif'ioa.tion 11 In that 1st Lieutenant Stanton B. Lunde, 
Compa.ny D, 351st Infantry, did, at or near Ellicott City, ' 
Maryland, on or a.bout 1 July 1946, wrongfully marry Grace 
Eliza.beth Robinson, of Baltimore, Maryland, without being 
legally divoroed from Genevieve E. Lunde. of Ydsconain Rapids, 
Wisconsin, his lawful wife, then living. 

Specification 2a (Finding of not guilty). 

CHARGE IIa Violation of the 96th Article or War. 

Specification la In that 1st Lieutenant Stanton B. Lunde, •••, 
with intent to defraud the United Sta.tee Govermnent, did, at 
or near Trieste, Italy, on or about 31 January 1947, unlawfully 
pretend to Lt. Colonel John I. Casterline, Finanoe Of'fioer, 
88th Infantry Division, that his la.wi'ul wife waa Grace Elizabet} , 
Lw:ide, of 3335 Edmondson Avenue,. Baltimore, Maryland, wel_l know• 
1ng tha.t uid pretenaes were ft.lie, a.nd by means tii.reot did 
fraudulently obtain from the tmited States Gover:cment the 1um 

of $348.40. 

Speo-itioation 21 In that 1st Lieutenant Stanton B. Lunde, •••, 
lrlth intent to defraud the United States Government, did, at 
or near Trieste, Italy, on or about 28 February 1947, unla.wfull7 
pretend to Lt. Colonel John I. Casterline, Finance Officer, 88th 
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Infantry Division, that hi• lawful wife was Graoe Elizabeth 
Lunde of 3335 Edmondson Avenue, Baltimore, J.B.ryland., well 
knudng that ae.id pretenses were false, and by :m.oa.na thereof 
did fraudulently obtain frcm the United Sta.tea Govermzi.ent 
the BUil of $344.20. 

Added Speoifioation Under the 95th Article of War. 

Speoifioation 31 (Find.iDg of not guilty). 

He pleaded not guilty to all the charges and speoiticatione. He was found 
guilty of Specil'ication 1 of Charge I, of Olarge I, and of Charge II and 
i ta· specifications and not guilty of Specification 2 of Charge .I e.nd of 
•Speoifioation 3 of Charge 1.• No evidence of~ previous conviction 
waa introduced. He waa sentenced to be disJliased the aer'rlce, to forfeit 
all pay and allowances due or to become due, and to pe:y to the United States 
a fine· of $100. The reviewing authority approved tbe sentence and forwarded 
the record of trial for aotion under Article of War 48. 

3. Bvidenoe 

Without objection by the defense, there was introduced in e'rldence 
as Proseoution Exhibit 2 a certified and. authenticated photostatic oop;y 
of the record of the proceedings in a divorce action between Genevien E. 
Lunde, Plaintiff, and Stanton B. Lunde, Defendant, had in the County Court 
of Wood County, Wiaoonain (R 9). The record recited that the parties to 
the action were u.rried en the 19th dq of June, 1937, am that a.t the 
time of the hearing, on 28 February 1946, they were huabe.nd and wife. The 
defendant stipulated that he "will enter his personal appearanoe• in the 
action but he did not appear at the hearing. The decree entered by the 
court in this action, aa it appeared in the record, ordered a.?Jd adjudgeda 

•1. That the bonds of marriage subsisting between the 
said plaintiff, Gemvieve E. Lunde, and the said defend.ant, 
Stanton B. Lunde, be and same are hereby wholly disaolved. 

•s. That thia judgment so far a.a it ~foots the ata.tus 
of the. parties hereto shall not be effe otive until the expira• 
tion of one yee.r from the date hereof.• 

Paragraph 2 of the decree provided for a financial settlement in lieu of 
alimoIJ¥ pursuant to whioh the defendant was to assign certain insurance 
policies to the pla.intitt and pay her the sun of $500 ca.ah, •pe:yable to the 
Clerk of this . Court in ten consecutive J1LOnthly inatallmenta .of t50.00 each, 
commencing with the entry of the decree herein.• The deoree we.a dated 28 
February 1946. Counsel ot record tor the defendant, Stanton B. Lunde, wu 
one :M. s. King (PrH Ex 2). .Again without objection by the detenae, there 
was received in eTidenoe, a.a Prosecution Exhibit 6, a. certified and authen
tioated oow of a certificate of marriage te.lcen from the files of the Clerk 
of the Circuit Court for Havard County, Maryland (R 10). From this oer
tifioate it appeared that Stanton BelTin Lunde, a residen~ ot Be.ltll'IOre• 
Maryland, was •un1ted in marriage• 
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to Grace Elizabeth Robinson, also of Baltimore, on ,1 July 1946 at 
Ellicott City, Maryland. The application for the marriage license, a 
copy of which appears in the certificate, is signed "G. Elizabeth 
Robinson" (Pros Ex 6). ' 

A certified copy of accused's Officers• Qualification Card waa re
ceived in evidence as Prosecution Exhibit 7 {R 10). On lines 19,20 and 
21 of this form appeared the follmrin& informations 

11 (19) - (L) TWC 
MAP.ITAL STATUS AND DEPENDENTSa MARRIED "/ DIVORCED V 
(20) LEGAL RESIDENCE& ---- 45 Hein Ave --- Plymouth -- Wisconsin. 
(21) Name MP•.-~.-ii~&••e•a-~lilUe Mrs. Harry Weinbaur 

Emergency RELATIONSHIP WU'K MOTEm 
Addressee Street Address 45 Hein Ave --- Plymouth -- Wisconsin" 

D~fense counsel stipulated that Prosecution Exhibit 7 was "a true copy of 
the original" but requested permission to introduce the original itself. 
The original was introduced as Prosecution Elchibit 8, "subject to with-
drawal at conclusion of the trial" {R 10, 11). Chief Warrant Offi oar 
William R. Thorne testified that he was the official custodian of Ptoseru-
tion Exhibit 8. Upon having his attention called to lines 19, 20 and 21 
thereof, "where there appear to be erasures II and being asked to "explain 
why" by defense counsel, the witness replieda 

"Lines -- Sections 20 and 21 are the legal reside'nce and 
emergenoy addressee and permitted and required to be maintained 
in pencil due to changes of address. The changes made are ma.de 
whenever an officer reports into the personnel section•. It is 
erased and a nfM' one put in11 (R 14). 

-Ha did not know when the changes on the card in question were made, for 
the card was maintained by a nonconnnissioned officer. He testified in 
response to questions put to him by defense counsel as follows• 

"Q. By holding the card at an angle, does there appear to 
be any figures under the pencilled notation as to the number and 
streetf 

"A. There is a vague street address which end1, apparently, 
apartment 37a. 

"Q. Is there any- number of the street? 
11.A.. It looks like three -- I can't distinguish the second 

figure - three, blank, three, five. The street name appears to 
begin with E. 

"Q. In your opinion could tlvl.t, from your examination of 
the ca.rd, have been 3336 Edmondson Ave'nue., Baltimore., Maryland 'l 

".A.. I think it could have in view of the fact that I oan 
see a vague outline of Baltimore." (R 14) 
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Accuaed'• formal application for permission to marry one Renata 
, Comisso, an Italie.n civilian, was received in evidence, together with 

various ~c.oompaeying papers, as Prosecution Exhibit 1. :No objection 
was ma.de by the defense to the admission of these document1. The appli• 
cation was dated 22 April 1947 a.nd llU a.ppa.rently sworn to and 1ubscribed 
by accused on 22 May 1947. In the application accused described himself' a.a 
•previously married• a.nd stated that the date of his "final divorce decree• 
was 28 February 1947. His •domicile and residence in the UDi.ted Sta.tea• 
was declared to be 45 He :m. Ave., Plymouth,Wis comin. Among the papers ao• 
companying this application wa.a a copy of the record of the divorce pro
ceedings between accused and Ge:oevien E. Lunde, which copy 1l'U certified 
to be a true copy under accused's signature. It wa.1 identical with the 
copy of the record of the same dhoroe proceedings introduced in evidence 
a.s Prosecution :Exhibit 2. The application wu received in Headquarters, 
Trieste United Sta.tea Troops, a.bout 24 J.fa.y 1947 where it was approved and 
forwarded to Headquarters, Mediterre.nea.n Theater of Operation•• The latter 
headquarters di1approved the application (R 7,8, Pros Ex 1). 

Without objection by the defemse., there were received in evidence a.a 
Prosecution Exhibits 3, 4 and 5 certified copies of the pay and a.llowanoe 
accounts of accused for the monthll of January, February a.nd March, 1947, 
respectively (R 9,10). Ea.ch voucher was signed by accused, apparently on 
the last day of the :month for which the account was submitted, on lines 
16 and 18 thereof, line 16 being a certificate that the statement of accoun· 
in question was true and correct and line 18 being a receipt for p~ 
in ca.ah of the net balance stated. All vouchers were stamped •Paid by 
J. I. Casterline, Lt. Col. F. o. 88th Inf'. Div.• The statement •Lawful 
'Wife - Mrs. G. Elizabeth Lunie, 3335 Edmondson Ave., Baltimore, Md.• a.p
pea.rs on both the· January a.nd February vouchers. Accused was credited with 
a total of $348.40 on the January voucher, $43.40 of which wu for aubai1• 
tence allowance and $75 of which was for rental a.llowa.nce. On the February 
voucher, he was oredited with a total of $344.20, $39.20 of which waa for 
subsistence allowance, and #75 of which was for rental allowance. The 
:March voucher contained the nota.tio~ •t.a.wtul wife - Divorced 28 February 
1947. • On this voucher he was credited with a. total or $261. 71. $21. 10 
or which was for subsistence allowance. No rental allowanoe was clai.J18d 
on this voucher. On all three or the above mentioned vouchers it is 
stated that accused was drawing pay be.sed on his grade a.a a. first lieu
tenant with •over 3 yea.r's serviceJ 2ad pay period, 4 year• completed on 
24 September .1946• (Pros Exs 3,4,5). · 

Accused te1tified that be had written to •an attorney in Wisco:c1in, • 
asking for claritioation •or the paragraph in the decree• and that he had 
reoehed in reply the letter admitted in evidence, 'Without objection b7 
the prosecution, aa Defe:ase Exhibit A. The letter in question wa.s dated 
28 February 1946, WU typewritten Ullder the printed letter head -

•1,1. S. XIJiG 
Attorney at LaJr 

lfi1conain Rapida, Wis.• 



• • • 

• • • 
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· am wu .purporwd.17 liped ~ •K.s. Xi.Ilg.• In pertiull'b part, U read.a . 
.. hll••• 

•the jwlgme11.t wu tabn 1;odq, horner, ud I &a inoloaillg 
& OOPJ et it.... 

•rm puagraph ot .., letter ot Deoeaber 18 that you waated 
aa interpNtat.l.OD. ot ii u tollOW11 

'The decree doe• net lMoae t"iD&l until oae 19ar 
atter it• entrr,· am during that time m;r part7 wbD will 
oontinue to be a reddent ot W11oondn cannot 11&rrJ 111. 
th.11 1tate or el1ewhere.• · 

' "That aerel7 aean1 that a lfhoomin relidell'b whe ii diTOroecl 
iJl W'luonain and who oontinuea a llhoondu relident oannot reaarry 
ia the 1tate or elanhere legally' for a period ot one yet.r. .

•u, hCIW'ever, ·suoh & part7 beoou1 a bont. fide resident ot 
another at&te it ii onl7 neoeu&r7 tha.t the law ot auoh other 
•tat• be oomplied with 10 tar u re:u.rria.ge ii ooneerne4. I 
tr,uat tha.t th11 giTea you the intormatioJl that you dedre. • 

Thil letter' wu add.reaaed to a.oouucl •o/e lfr1. liLrr7 Ieinb~uer, i6 
Hain J.nnu., Plymouth W11oonain.~ .A.oouHd.1t&ted that he had reoeind 
thi1 letter while at&tioned. ,., Camp lritt,· fexa.a,. &lld ht.cl ginn the layer 
hi• aother'• addrea1 tttr oorre•paa\••• purpo1H beoause 11» wa, handling 
hil atfair• and "would bin where I 1rUI. • m.1 •ther bad tonra.rded the 
letter to hbl iD.. fexa.a. He thought he oould rea&n7 ~eoauH ot the letter 
•an4 the taot that I ha.d aouglit legal adn.oe in Be.l.tiaoN &Dd wu told it 
onl7 •ant in 'llluomu.• · 

llhezi he returned troa onraeu in .A.ugut 19i5, he •retur:ud to 
Baltiaore• azi.cl trom. that tille :mailltained hia •ret1deaoe• .in that oit7 at 
3335 F.d:&ou4aoa Aftnue, a.t whioh plaoe he •had.a rooa.• .He had hi• ad
droaa oari. aado out to ahow 3336 Edmondaozi J.nnue a, hia hame. 3335 

· lcmoJUi.OA .A.nnue 1ra1 •the 1ae add.re11 u• Grt.oe Blizabeth Lunde. Re 
ha4 l,een 1tatioud at.Fort Jltade, Mar7lal1d, prior to geiD.g onrHu tm 
fir1t 111Ju. .Aooued took the EdmoJJdaozi J.n11ue addrea1· to be hi• •1og&l 
rea14eaoe• NO&UH ho liwd. in BaltiaoN •Quite I cal period ot tille• hd. 
hi• •1egal u.dreu• ohanc•d to lf&eylazi.cl, and 1-d eata'blhbtd. 'banlc &0oouat1 
thin. Bl did. not.haft arr, nher hoae •troa J.ugut lK& until the preHz1:t; 
tiM.• .A.tiler rotlU"Jli:ag trca onrHu 1:n .lllgut 1945, he 1taye4 at 111• 
Balta.ere addrea1 during hia •period ot thirtT dqa reoupen.t1~• u4 
the repened. to hi1 md.t at Camp Shelby, Mladadn1. & retumed. to 
Bal.Umore OTer the Chri1tma1, 1946, holidqa u4 1pe1Lt two wHb le&n 
there. 59 next •got baok• to BaltiJDOre in Ja.M, 1948, where he Na.iaed. 
witil bl went· oTtrHu the Hoo:nd. time in .A.uguat ot that year. On •1 
Jlll.7 19'6• he oondderecl hi• •tegal t.ddrH1• te be Baltimore, Mar,rlud. 

•Ut~r• aoouHd. arrind. ~veraeu the 1~00:nd. tiM there na •aln.71 a 
queat1cm• iu hi• aid. oonoer:ni111; the legaliv ot hi• Hcom aarrb.ge. The 
J:dao:nd.1oa ATtAua &dd.rHI waa on h11 Fora 66-1 8betoro thil lut ohange.• 

I 
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The obal:lge was J11a.de in Maroh. 194T. . Be did not intend to mis lea.d "the 
J.nq a.uthoritie1" when he uHcl •the 1ame initia.l on the 1eoond wite• a.s 
he did •on the tirat wit••" tor.Graoe Eliza.beth Lunde preterred to be 
deai 91a.ted •G. Elizabeth.•. The la.at ti.Ile he ha.d heard trom Genn'i.e-n 

. E. Lunde wu in Jw.7 or August. 1946. He h&d sent the payment.a provided 
tor in the diToroe decree to the clerk ot the oourt. · His marriage to 
Genni.eve had ts.ken plaoei on 19 June 1937. The initia.l "E• in her name 
stood tor "Eliza.beth" (R 16-23J Det Ex .A.). 

4. Discussion 

Charge I and Speoitication l thereof 

Under this charge and apeoitica.tion a.ocuaed was found guilty ot the 
crime ot big~ as that otfenae 1a lcnowu to military law. .In militar7 
jurisprudence. it is a 'Violation of J.rtiole of' War 96. a.Dd of Article ot 
War 95 in the oa.se of an officer. tor one wrongfully, that 1a inten.tionall7 
am without color of' right. to purport to marry- a.nether while a former 
marriage is still subsisting and this 1a so quite without referenoe to the 
statutory or other definition of the crime of big~. if' there be suoh. 
in the particular jurisdiction in which the aot of' marr~age decried took · 

/ place (CM 272642, Bailey. 46 BR 343. 347, and oases there cited). We will., 
then. first inquire as to whether, at the time accused went throµgh a 
marriage oeremoey with Grace Eliza.beth Robinson in Maeyland on 1·:July~ 
1946, he was still :married to Gene-vi.eve Elizabeth Lunde. The answer to 
this question quite obviously turns upon the interpretation to be given 
the Wisconsin divorce decree dated 28 February 1946 whioh "wholl7 dissolved" • 
the bonds of' matrimoey between Genevieve and a.ooused but, at the same time._ 
provided that the judgment "•o far as it a.ffeots the status of the parties" 
would not become effective until the expiration :or one year from the da.te 
of the decree. Our determination of this question must., of course, be 
based on and, indeed, ~ontrolled by the applicable laws and judicial deoi
aions of the State of' Wiaoonsin, of which la.ws and decisions we will take 
judicial notice even though the court-martial which tried thi• oue was 
not sitting in the State of' Wiaoonsin (Wheelock v. Freiwa.14., 66 F (2d) 
694.700J ~a.r 111. MCM. 1928J Prudential Insurance Compa.ey Te Carlson, 
126 F (2d) 607, 617J see par 125, MCM l928J CM 289253• ~• l BR {A-P) 
165,1681 compare CK 20726,, Wilson, 8 BR 337,338). 

The Wisoonain statute pursuant to which the divorce decree here in 
isaue was relldered rea.ds a.a tollowaa · 

• (1) When a jtngment or decree of'. diToroe tl-om the bond• 
of' matrimon;y 1s granted so .far as it a.tteot1 the 1tatua of' the 
partiea it shall not be etfeO'bin until the expiration of one 
year from. the da.te of the granting of' suoh judgment or deoreeJ 
excepting th&t it shall immedia.tely bar the parties· tl-om oo-
he.bitation together •••• But in oase either party diH w1thin 
said period., auch jtngment or decree, mueaa "flLCated or renraed, 
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shall be deemed to ha.ve entirely severed the marriage relation 
immediately before such death•••• 

• (2) So tar a.s said judgment or decree a.ffects the stt.tus 
of the parties the oourt shall ha.ve power to va.oate or modify 
the same for sufficient cause shown ••• at a:ny time within ons 
year from the granting of suoh judgment or decree provided both 
parties a.re living. ••• If the judgment or decree sha.11 be va.cated 
it shall restore the parties to the 11),a.rita.l relation that existed 
before the granting of such jw.gment or decree. 

• 

"(4) ••• At the expiration ot such year, such jud~ent or 
decree shall become final and conclusive without further proceed
ings, unless an a.ppeal be pending, or the court, for sufficient 
cause shown, ••• sha.11 otherwiae order before the expiration of 
suoh period." (Seo 247.37, Wisoonein Sta.tutea, 1943). 

Other pertinent Wisconsin statutes a.re a 

Seo 245.03 (2). •1t she.11 not be la.wful for aey person, 
who is a party to an a ction for divoroe from the honda of 
me.trimocy, in aey court in this state, to marry a.gain until 
om year a.fter judgment or _divorce is granted, and the marriage 
of any such person solemnized before the expira.tion or one year 
from the date of the granting of jw.gment of divoroe ahall be 
null and '90id. • 

Seo 245.04 -Cl). •u a.ny peraon residing a.nd intending 
to continue to reside in thia sta.te who is disabled or prohibited 
from contracting marriage under the laws ot this state shall 
go into another state or oountey am there contract a marriage 
prohibited a.nd deolared void by the la.we of this state, such 
marriage shall be null and void for all; •purpoaea in this state 
with the ume effect a.a though such prohibited mrriage had 
been entered into in this state.• · 

During the period between·28 February 1946 a.nd 28 February 1947, was the 
decree of divorce uponwhioh accused here relies an interlocutory or niai 
decree or was it, from the date or its entry, an absolute deoree. oonta.in• 
ing a. mere prohibition against remarriage tor a period or one year'/ U 
the f'ormer be tm oase. then his "marriage" to Grace on :.1 July 1946 was 
olea.rl::, bigamous, tor he was still married to Genevieve. In the latter 
e-vent. however, even it the prohibition against~riage round in sections 
245.03(2) and 245.04(1) were to be given extraterritorial effect (see 
Loughran v. Lor!hr&n, 292 US 216J Fitzgerald v. Fitzgerald, 210 Wis 543, 
246 H W680, I inois decree in iuue here), his marria.ge to Grace, al
though it .might be held invalid in some juriadiotions, would not be 

. bigamous, rega.rdleu of' the location of his domicile a.t tho time ot euoh 
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marriage, for there would have been no prior marriage in e:xistenoe e.t 
the time. Parenthetically, it may be here stated that ainoe Genevine 
was the wife of aooused and was alive, as of judicial reoord made in 
a. oause to which aocused was a. pa.rty and in which he did not deny- these 
fa.ots, a.t the time of the entry of the Wlsoondn deoree, it may be 
assumed, in the a.bsenoe of a showing to the contrary, that her marriage 
to a.ooused was valid and that she wu a.live some four months later at 
the time accused went through a. marriage oeremoey with Gra.oe (Gorman v. 
State, 23 Tex. &46J 34 AL R 489J 66 AL R 1273; Oliver v. State, 7 Ga App 
~61 S E 886J Pontier v. State, 107 Mi 384, 68 I 1659, 1~7 C J, 
p 1173). The Restatement, after discussing the general tendency not to 
give extra.territorial effect to prohibitions against remarriage contained 
in a divorce decree emanating from another jurisdiction, makes the follow
ing comment• 

•Pro'Visiona.l dBcree distinguished. A distinction is to be 
noted between this oase and a case where a divorce ia, by the 
law gonrning it, provisional only- until the lapse of a certain 
time, or the common oa.se of a decree nisi, or the so-called · 
interlocutory decree, which does not become absolute until 
further proceedings or after the lapse of a certain time. In 
suoh a case, neither party oeases to be married until the lapse 
of the given time, and neither can marry a.gain in a:ny state,. 
aince such marriage would be bigamous.• (Rest., Conflict of 
I,a.ws, seo 130; see also 32 AL R 1125). 

,__ · On its face, the Wisco~in decree here under consideration, read in 
the light of the statute under whioh it waa ma.de, appears to have been a 
decree niai in the first instance. Although a aome1rha.t similar decree 
iaaued by a court .of the Sta.te or Kansas was interpreted by the Supreme 
Court of that State to have effected a.n absolute divoroe from the bonds 
of matrimony from the date of the entry of the deoree with a mere· prohibition 
against remarriage for a oertain time (Durland v. Durland, 67 Kans 734, 74 
P 274J Wheelock v. Freiwald, auprh. Kansa..s oonstruotion of Ka.naa.s decree 
followed), the highest court of t e State of Wiaoondn ha.a oome to a. 
different oonolusion with respect to Wiaconein divorce deoreea. In the 
case of White T. White, 167 Wis 615, 168 NW 704, a husband who had sued 
his wif'etordivoroe in Wis cons in a.nd had obtained a decree of the same 
type aa the one in this caae umer a Wisconsin ata.tube similar to the 
quoted section 247.37', moved oub of the Sta.te of Wisconsin, went through 
a ma.rriage oeremo:cy with- another woman in Chicago, Illinoil, within the 
one rear period, ax:id. thereafter lived,· a.a husbe.nd a.nd wif'e, with the 
second woman in na.uachuaett1. The Wisconsin court held that the uooncl 
marriage wu bigamous and tha.t, within the one rear period, the 1r1f'e who 
h&d been the other pa.rt:y to the Wiaoonain divorce proceeding• might appl7 
to ba-v:e the decree entered therein aet uide ca.use. adultery. !he oourt 1aid1 

•Until a.t lea.st the year had gone bf from the entry of the 
judgmont •••, the parties hereto were still bound b;y the marital 
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tie-. ••• Until suoh year elapsed, there wu in existenoe no ab
aolute judgment ot divorce and, oonsequently, no abaolute 
1everano~ of the marit&J.·relationship." 

{See also, to the effect tha.t a Wisoonsin divorce under section 247.37, 
Wiloonlin Sta.tutea, does not become absolute until the year ha.a run a.¢ 
tht.t a. remarriage within auch period ia bigamous, 26 Atty Gen (Wi1) 161J 
M9ana To Means, 40 Cal App (2d) 469, 104 P (2d)' l066fEx pa.rte Soucek, 
!or1' {2dT"iorJ Cummi:cgs To United Sta.tea, 34 F (2d) 284). It thwi ap• 
pea.re that _in the instant cue aoouaed.•a marriage to Gra.ce Elizabeth 
Robinson on ,1 July· 1946 wa.s, in fact and law, bigamous. ~ut waa it 
oriminal.ly ao, in other words, did a.caused marry Grace under oolor of 
rightf · · · , 

Uoder our decisions, a bigamous marriage entered into in good faith 
upon a. rea.sona.ble IJid non-negligent belief tha.t the prior marriage had 
ceased to exiat is not an oftenae (CM Bailey, iupri)o Although it my be 
tha.t good faith is not a. defense to a proseout on or big~ in Maryland 
(see .Art 27, Seo 19-19A, Annotated Code of Ma.ryland (1939 Ed), a.a am,nded 
by Ch 88, Seo 1, IA.we of Ma.ryland, 1945),where the bigamous marriage here 
in question took place, this aooused is not oha.rged with ha.Ting Tiola.ted 
Artiole of War 95 by rea.1on of having oontravened a. la of tha.t Sta.te and, 
a.a ha.a been heretofore pointed out, we are not obliged to follo,r nor are 
we- oonoermd with the definition there obtaining of what acts constitute 
the·crime,ot bigamy (see CM 245510, Carusone, 29 BR 195,198, which cue 
ia hereby distinguished). In the instant cue, the proseoution, by failing 
to objeot to the introduotion in evidence of Defense Eichibit A, the letter 
to a.couaed from hia counsel of record in the Wiscon,in divorce proceeding,, 
conoeded the a.uthentioity of that document {CM 325457, MoKinster). By 
this letter, aoouaed was adviaed that he could remarry in a State other 
~ban Wisconsin within the om rear period. despite the language in the 
Wisoonsin divoro• decree. if he became a bona. fide •resident• ot such \ 
state. We think aooused, ,mo does not appear to be. a. lawyer, wa.s entitled 
to rely upon this advioe from. hh attorney even though we mAY not be in 
acoord with that counsel's interpretation of the la.w of Wisoonsin. Al.10, 
we find in this record ot trial no reason to auume that a.oouaed was aware 
of the legal intrioa.oiea involved in establishing a new domicile a.nd ac
cordingly we must hold tha.t it, at the time he went through a marriage 
ceremozw with Grace Elizabeth Robinson in Maryland, he ha.d a. bone fide 
belief that he wu a •resident,• a.s that term ia loosely used by la.ymen, 
ot Marylalld, then the.fiDdin~ ot guilty of big&ll\Y' in violation ot Article 
of War 95 mu.at be aet a.aide (CM 260611, ldlkinaon, 39 BR 309, 329, 'belief, 
engendere¢ by oounsel, that interlocutory decree wu absolute decree held 
a valid defense to bigU!iY" prosecution). 

Having •ma.~ried• Grace, a resident of Baltimore, it ii not illogical 
to aooept his testimo~ that he 11ved with her in that oity a1 huaba.nd and 
wife, even if only in a ro0J11.• and during periods ot lean. In the Maryland 
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marriage oertifica.te he is described u a. resident ot Bal tiaore. Ap- · 
pa.rentq, at aoae time before the trial, hi• •1egal reaidenoe• oa hia 
66-1 Card. •u given a.a 3335 F.dmondaon. ATenue, .Baltimore, and thia a.ddreH 
a.ppea.red on hia January &Dd. February, 1947, pay voucher• u that ot hia· 
•1.....tul rtte.• Although it appeared tha.t aocuaed'• March, 1947, pay 
TOUoher contained the remark "Divorced 28 1'9bruary 1947,• aignifyi.Jlc 
tha.t he olaim.ed. to be without.a •1urtul wite• at that time, that ia 
April or lla.y ot that yea.r he claiud to be •preTiouaq Bl8.l"ried• ud a 
reaident of Wiaoomin in his a.pplioa.tion tor pennission to :marry- Re:D&ta 
Comiaao and that at aoae time (in March, 1947, according to aocued) 
hia "legal residence• on hia 66-1 Ca.rd •a.a changed to •ho• hia :mother'• 
Wiaconain a.ddreu IUld the entry thereon u to hi• marital ata.tua W'U 
changed tram "Married" to "Divorced,• this eTiden.oe ha.a 11ttle 'beariag 
upon a.couaed'a ata.te of JIW:Ld with reapeot to reaide:a.ee on 1 Jul7 1946,-
the da.te ot hia purported aa.rriage to Grace. These la.ter enuta aerve 
only- to ahow that aometbie around Ma.rob, 1947, a.tter his divorce troa 
Genevieve had become final, accuaed desired to ren.ouaoe hia !farylud 
11Uria.ge, a.nd it •e were to ,peculate upon the reaaon for hia ta.ithleu 
oonduot in thia reapeot we would poi:a.t out the ney at~ong proba.bi1U7 
tha.t. hia a.tta.ohment to the Ita.118.ll girl was the oa.uae thereof. We oen
olme that u a. Mtter of la•, upon all the eTidenoe, the proot hereill 
1a aa oomiatent with an interenoe that aoouaed believed in good tdth 
that he W'U a 11re~ident• ot llarylalld at the ti. ot the :marriage oereaou;r 
with Gra.oe Elba.beth Robina on u it h with the oon.trary- illterenoe that, 
at such time, he considered himaelt a resident of Wisconsin. Aooording].7, 
we must hold that the· record of trial ii legally imutf'loient to 1upport 
the tindinga ot guilty- ot Charge I and Speoif'ioation 1 thereof. · 

Charge II and ita Speoifioations 

Under this charge and its apeoifioationa aoouedwae tound guilty et 
ha.Ting fra.udulently obtained troia the United statea oertain 1uu ot :monq 
in January and February, 1847, by- unlawfully pretendiag that hie lartul 
wife waa Gra.oe Eliza.beth Lunde, nll lcn011ring that ,a.id preten1e1 were fa.be. 
It would appear that in January- u.d February, 1947, aoou,ed •u not lawtully 
:ma.rried to Graoe Elizabeth Lunde. No lia.ryland atatute or deciaion baa came 
to our attention which might be etfeotin to validate a.oouaed 1a :u.rriage to 
Grace by reuon of the removal of.the diaa.bilit,. •hea hia dhoroe trOll 
Genevieve became tinal on 28 Februar;y 1947 (aee Bannister Te Banniater, 
181 Mi 177, 29 A (2d) 287J AbraJUon v. Abramaon, 49 F (Zd) 501J Ch 849, 
Seo 2, Laws of Ma.eyland, 1947J aee alao, 23 COllp Ge11. 128J 22 Comp Gea liUJ 
PL 65 -8oth Congre11, 37 U S C 104, u amended.). We are ot the opiaion 
tha.t the oourt ,ru warranted in a.uuming that the •Mra. G. Elizabeth Lunde, 
3335.Edmondaon An., Baltimore, w..•, who wa.1 deaignated u a.co\aed•a 
•1...tul. wife" on hia pay vouohera tor these montha wu, beoauae of the ad
dreaa appearing after the name, Grace Elhabeth"LUllde" and not GentTine 
JUiiabeth Lunde. ·- ' 

Beoa.uae ot the "fiew we take with rega.rd to this oharge .and it• apeoi• 
tioations, it 11111 be \Ullleoeaaary- to disouu the etfeot ot the W1100111ia 
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deoree of d.iToroe nisi upon a.oouaed'• right to allowances, during the 
mom.hi ot Janua.ey and FebrU&r7, 1941, as the husband of Genevieve 
Eliu.beth Lunde, although under the oiroum.stanoea of this oase it would 
aeem. extremely doubtful that he would have been entitled to allows.noes . 
on this ba.ds (24 Comp Gen 88J 25 Comp Gen 821J see 37 USC 1041 CM 242395, 
Ada.ms., 2T BR 61,73), or to consider the anoilla.ry question as to whether, 
if he waa entitled to allo•anoea a.a an officer ha.Ting a dependent, his 
aot in designatin& Grace u hi• 18.Wf'ul wife instead of Genevieve would 
constitute an offense cognizable within the allega.tio:na oontained in the 
apeoi.f'ioationa here under considera.tion (aee Cl[ 326636, Devine). We will, 
then, treat this cue as though aooused'a divorce trom. Genni.en had be
came final before January, 1947, but e.tter the date ot hia :marriage to 
Grace. We will also pau b:y without cCll!llDSnt the faot that accused now 
stand.a oonvioted of ha"fing defrauded the Government ot the whole •ma 
credited to his. acoount on the January and February TOUOhera, whereu 
the fraud charged oould not posaibl:y relate to aey-thing more than the 
aUJU paid in exoeu of what he would have received had he been in L1l un~ 
married status. 

It will be noticed that accused has been oonTioted under the charge 
and speoi.f'ioationa here in question ot ha.Ting oemmitted on t.-o oooadcm 
the offense generally- known. to the common law, b7 virtue ot ancient. 
ED&li•h statutes, u obtaining money- or goods under fa.lee preteuea 
{Biddle v. United States, 156 Fed 759). In milltaey law, the acts which 
ooiism'ute thil otfenae, when committed either in thia country or on 
foreign soil b:y persons aubjeo-\ to the Article• ot War, have been held 
to be in 'Violation of Article ot War 96 (Cll 328447, TalaganJ par 104!, 
MCK, 1928J see al10 CM 320681, 'Ira.toke). One of the ea1entia1·e1ement1 
ot the oftense ot obtaining money or other property- by talH pretem ea 
is that aoou,ed :aust have had knowledge, either actual or oonatruoti""• 
that the repreaentatioa waa untrue. Thus it has been held that where 
accused had entertained in good faith a belief in the truth of the repre
aentation b;y means ot which he obtained the property, the offense has not 
been committed, even though it should later e.ppear that the pretense was 
in fact false (36 C J S, p 665, and cuH there -oited). In the instant 
oaae, the misrepresentation denounced in the allegations wu the pretense 
ot aoouaed that hi• lawful rite wu Grace Elizabeth Lunde. We must, then, 
examine the reoorcl with a 'fin to determining whether it contaim proot 
whioh would warrant the court in coming to a oonclusion, based upon a 
moral oertai:o:t7 and not upon 1111picion or even upon a mere preponderance 
of the nidence, that acouaed kiln he wu u.ot lllArried to Grace ,t the 
tilU he a.nerted that she waa hi• 1....-tul wit• on the .-nuar:y md. February, 
1947, pay- 'TOuohera. It seem, aoanh&t ob"fiows to us that aocuaei, a l~
:man, oould hardly- han had actual lcnoirledge ot the fa.laity ot these atate
uata. Although aoouud'• "marriage• to Gr,-oe appears to ua to haw 'been 
bigamoua and we are oar• ot no l• whioh -.a.-r have later validated that 
purported union, our finding• in this respect are based upon considerable 
legal research i:a a field in whiob. there ii much confusion. Iad.eed, ao
ouaed reoeind ad"f'ice troa his ll'lacondn attorney-. whioh 1• quUe oontrar7 
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to what we belien the law to be. Can it be ae.14, however, that aoou1ed 
had oonatruotin knavrledge of the falaity of his pretenses ma.de in .luluary 
and February, 1947, that Graoe wu his wit• on tbe ground that his later 
inoondatent atatea,nta on the :March, 1947, pa.y Toucher, on hia applica• 
tion to marry Rena.ta Comiuo and on the changea :made on hi• 66•1 Cari 
indica.ted that in .knuary- and Februar7 aoouaed did not in good faith •e
lleve that Gra.oe wa.a hia wit• t The record of trial oonta.ina no e"fiden.oe 
to the et'teot that aooused 1-d; been tbs recipient ot a. legal opinion with 
reapeot to his marital 1ta.tua a.t TB.riance with the ad"fioe given hi.a by-
hi1 1fi1oone111 lawyer. Although, when on the witl'lSH 1tand, aocuaed ata.ted 
tha:t •atter• he had arrived onr1ea.1 the Hoond tiae there wu •..iwaya a. 
queation• in hia mind ocmcernin.g the validity- of' his 1eoond :marriage, it 
does not.appear whither he harbored thia doubt before or a.fier he pre1ented 
the Janua.?7 and February vouchers. The most that oa.n be 1aid ocm.cernhg 
acouaed'a oha.nge of' heart with respeot to hi• "marria.ge• to Gra.oe ii that 
bi~ Tolte-taoe points with as much logic towards the oocurrence of' enuts, 
not clearly- brought to light in the record, which effectively operated 
upon his mind and emotioDI only a.tter the representations here under di•· 
ousaion were J:18.de a.a it does ton.rd• the existence of a guilty- Jcno.-ledge 
or 1uapioion et the falsity of such pretens ea a.t the time they- were :made. 
Consequently, we are of' the opinion that the e"ri.denoe a.1 to aooused '• 
guilt ot Cha.rge II and it• apeoifioationa b ao scanty that the court'• 
tindinga relating thereto auat be aet aaide. 

6. For the.reasons stated. the Boe.rd ot Review holds the reoord ot 
tria.l lega.lly insuttioient to 1upport the finding• ~ guilt7 and the 1en
tenoe. 

' 

, Judge A4TOO&te 
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JA.Glt • CK S28250 ··lat Im 

JA!?,0, Dept. of the Arrtrr, \fa.1hington 25, D. c. MAR 111948 
TO• Cozmnandi?Jg Gei:ieral, Trie1te United Sta.tel Troop•, Af0 20~, o/o • 

Poatm.uter, Ne.- York, New York 

1. ~ the oue ot J'int Lieutenant Stanton B. Lunde (0-1S202-i6), 
Company- D, 351st Intantey, I oonour in the foregoing holding of the 
Boa.rd of Renew that the reoord of tria.l is legally iDAluf'!'ioient to 
1upport the findings of guilty and the untenoe, a.nd far the reaaon.1 
ata.ted ·reoolll!lem tha.t the findings of guilty and the aenterloe be dia
apProved. 

2. When oopiea of the published order in this oue are forwarded. 
to thia office, together with the reoord of tria.l, they ahould be ao• 
oompanied by the foregoing holding and this indoraement. For oonvenienoe 
of reference please plaoe the file number of' the record in braoket1 at 
the em ot the publilhed order, u fol10Y1S 1 

(Cll 328250). 

l Inol THOMAS H. GREEN 
Record of' tria.l Major Genera.l 

The Judge .A.Jvooate General 





DEPARTMENT OF THE ARMY 
In the Ot'fice of The Judge A.dvoca te General (43) 

Washington 25, D.C. 

1.Q MAR 1948 
JiGH CU 328279 

UNITED ST.A.TES ) FIFTH .A.Rl4Y 
.) 

v. ) Trial by' G.C.M:• ., convened at 
) Fort Sheridan., ilinois., l 

Major KENNETH J. UA.CLEOD ) December 1947. Dismissal. 
(0-1000619)., Adjutant ) 

. General' s Department. ) 

OPINION of the BOA.RD OF REVI&'I 
HOTTENSTEIN., LY:OOH and BRACK, Judge Advocates 

l. The Board of Review bas examined the record of trial in the 
case of the o.fficer named above and submits this., its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the .following Charge and Specifications: 

CHARGE: Violation of the 95th Article or War. 

Specification l: In that Major Kenneth J. YacLeod., Adjutant 
Genera.ls Department., Illinois Recruiting District., did, 
at the Gladstone Hotel, Chicago., Illinois., ·on or about 
30 July 1947., wrongi'uJ.ly enter a bed occupied b.T Corporal 
Kenneth Wayne Gord.on a?ld indecently fondle tbs person of 
the said Corporal Gord.on., a male person. 

Specification 2: (Finding of not guilty). , 

Specification 3: In that Major Kenneth J. MacLeod.., Adjutant , 
Generals Department., Illinois Recruiting District., ·did., 
at the Whitcomb Hotel, San Francisco., Ca.lirornia., on or 
about ll September 1941, wrongfully and 1n an immoral and 
disgraceful manner attempt to enter a bed occupied by' 
Corporal Ua.rvin D. Wadley, and did take hold of the penis 
of the_ said Corporal \lad.lay, a male person • 

• 
He pleaded not guilty to the Charge and Specifications. He was found 
not guilty of Specification 2; guilty- of Specification 11 except the 
-w:ord. •corporal.• substituting therefor the words "then Private," of the 
excepted words not gullty-., of the substituted 'Words I gulltn gullty ot 
Specification 3; and guilty of the Charge. No evidence·ot.previous 
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convictions was introduced. He was sentenced to be dismissed the 
service. The reviewing authority approved the sentence a.Dd forwarded 
the. record of trial for action under Article of War 48. · 

3. The Board or Ilevievr adopts the statement or the evidence con
tained in the review of the Fifth Artizy" Judge Advocate dated 5 January-
1948, with the following additions: 

Corporal Gordon admitted that he had discussed the incident or the 
night or 30 July 1947 with Ha.ye and Wadley and Wadley talked to him 
about going to the "CID." (R 261 271193) Corporal Wadley testified that 
he had heard,fran Gordon, of the incident involving Gordon and accused 
prior to making the California trip with accused (R 150). Despite the 
advances accused had made to him on the night of 10-ll September 1947 
Wadley stayed with accused in the same hotel room the following evening 
because of financial reasons (R 173). Wadley, however, paid his share 
of the hotel expense. The first peroon he talked to concerm.,ng his 
encounter with accused was his brother in "Nashington (State) with whom 
he visited after leaving San Francisco (R 176). 'Wadley did not make an 
ot.riciai report or accused's conduct until about two weeks after his 
return rrom the trip (R 177,188,189). Prior to making the report he 
had asked accused for a transfer to the Adjutant General I s School am 
the request was refused (R 174,175). Accused had told Wadley at the 
time or the request that he could go il he had the qualili\::ations (R 178).
The i"ollovring day accused informed Wadley that he did not have· the 
requirements_ (R 179). · 

4. Accused was found guilt7 or indecently fondling the person of 
Corporal Kenneth Wqne Gordon (Chg, Spec l). The evidence adduced by' 
the prosecution shows that on the evening ~f 30 July 1947 Corporals 
Gordon and Haye visited accused at his apartment in Chicago. Accused 
was GordonI s section chief. During the course ot the evening accused, 
.who was attired in shorts only, furnished some mixed drinks as refresh
ments. After having consumed three drinks Gordon became ill and was 
put to bed in an adjoining room. by accused and Haye. Haye remained at 
the apartment. until about midnight !!..nd lei"t. Subsequ,ently Gordon was 
awakened by" accused who was sponging hint. Gordon cla:iJlled that accused 
tried to touch him. under his shorts, but Gordon told him •That's enough.• . 
Gordon went to the latrine and then laid dawn on the couch in the other 
room. .lt accused's suggestion he returned to the bed. Accused entered 
the bed and moved.up against Gordon and asked it be minded it accused 
slept close to him.. .Accused embraced Gordon w1th both arma and kissed 
hill and told hill that he wished he bad a son like .hiln,. Attar 10 or lS 
m:1.nutes Gordon told accused that he did not like him "fooling around" 
and rolled or pushed accused out of bed. Accused attempted to return 
to the bed seTeral times tbereatter for a period of three hours. When 
Gordon awoke the next morning he fOUDd accused in bed witJl hill. At 7100 
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a.m. accused's roommate Wh(? bad been away from the apartment during th& 
night entered the bedroom., at which time., according to Gordon., accused 
was in bed with him. It may be inferred from· Gordon's testimoey that 
he made no official report of the incident until sometime in September 
when Corporal Wadley suggested that he go to t.he CID. 

Accused. was also found guilty of indecent acts on the person of 
Corporal Wadle:, (Chg., Spec 3). The evidence shows that accused who was 
making a trip to California by military aircraft was asked by Wadle:, 
who worked in accused's section ~t Head.9.uarters., Fifth A:nrr:r, if he could 
get him., Wadle:,., a ride on the plane. Accused secured space for Wadley 
and on 10 September 1947, with other military- passengers made the trip 
to San Francisco. Wadl.ey was to continue on to Washington but a ride 
was not available until two days later. Accused. went to the Whi~omb · 
Hotel in San Francisco and was follow.ad by Wadley. At the hotel an 
attempt was made to get separate rooms but only a double room was avail
able and accused and Wadley were given the room. The record shows that 
accused in no wa:, invited Wadley to accompacy him to the hotel. Wadley 
bad previously- been informed by Gordon or the latter's difficulty with • 
accused. Accused and Wadley bad dinner together and visited. some night 
clubs. In the course of the evening Wadley partially consumed two ,drinks. 
They returned to the hotel and retired. Wadley was subsequently awakened 
by accused. Accused. sat on the edge -0£ the bed, embraced Wadley with 
his left arm and told him that he loved him. Wadley pushed him away but 

_accused pulled the covers off Wadley., embraced him and seized his- penis 
but only held it momentarily as Wadley again pushed him away. Accused 
remained in his own bed the remainder of the night and there was no 
further incident. Wadley stay-ed with accused the following night with
out incident and when he left the hotel, paid his share of the expense. 
He testified that he stayed with accused the second night because of 
financial reasons. Wadley did not report the incident until approximately 
two weeks after his return to Fifth A.nrry Headquarters. In the meantime 
he asked accused for a trans!er to the Adjutant General School and n.s 
told by accused that he could go if he had the qualifications. Later 
accused told Wadley- that he did not have the.requisite qualifications. 

The testimoey of Gordon and Wadley supports the allegations con-· 
tained in the Specifications wherein they are named as the objects ot 
the indecent advances alleged., and the j,D:iecent conduct alleged con
stitutes a violation or Article of War 9'5 (CM 236725., ~., 23 BR llS; 
CM 244212, McFarlane, 28 BR 217; ClL 2439771 Brejman., 50BR 1). 

· In case·s be.f'ore the Board of Rev181f' !or exarni nation pursuant to 
the second paragraph of Article of War 50½, as is the instant case, 
the Board .is permitted to weigh the evidence in determining the legal 
sutticiency o:r the record or trial. In the instant case where the 
conviction on each of the two Specifications is based solely on the 
testimoey ot ona ~tness., that test1moJr1' should be Sllbjeoted to close 
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scrutin;r and the Board •u it appears contradictory on material issues., 
ineredible., as too unsubstantial to support the conviction., will reverse 
it" (CM 243927., Strong., 28 BR 129 at l.46). In accordance with this ru,le 
the evidence unfavorable to the findings of guilty bas been given care
ful. consideration and as to each Specification will be briefly summarized 
and discussed. 

(Specification 1., indecent advances toward Gordon). Gordon became 
suspicious of accused's intentions when accused in sponging him. tried 
to insert the sponge., or wet rag used., under Gordon's shorts. Gordon 
then thought of leaving but did not., because he felt ill. .A.fter accused 
had made his initial indecent advaix:es and had been repelled., Gordon 
remained in the bed., notwithstanding the fact that £or ·a P,eriod of three 
hours accused returned to the bed repeatedly-. Gordon finally fell asleep 
and awakened the following morning when accused's roommate entered the 
apartment at which time according to Gordon accused was in bed with him. 
Accused's roommate., on the other hand., testified that accused was asleep 
on the couch in the other room. Although Gordon discussed the incidents 

• of that night with other enlisted men including Wadley., he did not report 
them until some time in September., more than a month later., and then 
only after such action had been suggested to hilll by Wadley. Gordon• s 
conduct in the whole matter while irregular is susceptible to explana
tion. As to his remaining at the apartment it must be remembered that 
he was but 18 years of age and was somewhat intoxicated. It is not 

· likely that he would have the judgment and experience which would lead 
·him to take a course of action normally expected in the situation in 
which he found himself. The court was entitled to disbelieve the 
testimoey of accused's roommate that accused was not in bed with Cordon 
but was _sleeping on the couch in the other room. As to his long delay 
in making a report it is considered natural that a yoUllg immature enlisted 
man would be reluctant to bring such grave charges against an officer in 
the absence of corroboration., such as the corroboration of similar con
duct by the officer offered by a third person., in this case., Wadley. 
In this connection it is to be noted that accused was acquitted or ma.k:fng 
indecent advances upon Haye who accompanied Gordon to accused's apartment 
and who allegedly was subjected to the indecent advames after Gordon 
was put to bed. The acqlUt:tal in ·this instance appears -to have been • 
motivated by the inconclusive nature or accused's conduct as described 
by Haye rather than to a disbelief or Ha.ye 1s testimoey. It might be 
asked wey did not Haye and Gordon together report their respective 
incidents immediately. Again it ma.y be answered. that they were deten-ed 
by the natural reluctaroe of enlisted men to make charges against an 
officer. Viewing the evidence in support of the finding or guilty ot 
Specification l or the Charge., in its aspects most favorable to accused., 
the Board finds no reason to declare that the·court incorrectly weighed 
the eyidence.· · 

(Charge., Specification 3, indecent advances toward Wadley). Wadley., 
prior to leaving for California with accused., had heard or the incidents .. 

4 



(47) 

involving Haye and Gordon. Nevertheless he forced himself upon accused 
and followed accused to the Hotel Whitcomb in San Francisco. He did, 
however, try to secure a sepa.rate room but assented to their assignment 
to the same hotel room. Despite the indecent advances made upon him 
the first night by accused,, he stayed with accused the second night. His 
explanation for this was his financial con~tion. He did., however., pay 
his share of the hotel bill. On his return to the Fifth Arrrq Headquarters 
where he was employed in accusedI s section, Wadley asked accused for a 
trans.fer to "AG" School. Accused informed Wadley that he could go to 
the school if he had the necessary qualifications; A day later accused 
told Wadlq he could not have the transfer si.Dce he lacked the necessary 
qualifications. Later., approx:imat~ two weeks after his return from 
the West Coast, Wadley made a report to the CJD concerning accused's 
indecent advances toward him in California. 

Wadley' s actions in following accused to the Whitcomb Hotel in 
San Francisco may be explained on the basis that he was a stranger in 
a large city and was following along with tbs idea of .finding a place 
to stay. His acceptance of the same room rlth accused knowing o.f the 
Gordon and Haye incidents was probably motivated by the thought tbat 
if ha re.fused it would be an affront to accused. His staying an 
additional night nth accused is not susceptible to the explanation 
given b;r him, that is, finances. After all he did share int~ expenses 
incurred. .&.gain it might be said he hesitated to offer af.front to accused. 
As against the inference that he concocted the incident because accused 
refused to accede to his request for a transfer., it may be inferred that 
he requested the transfer in order to remove b:ilJl.self .frcm accused's 
proJdm.ity prior to making a report. As to the finding of guilty of 
Specification J of the Charge, it "lDJ1.3' not be said that the court in-
correctly weighed the evidence. ' 

$. Records of the Department ot the Anrry show that accused is 
34 yea.rs ot age and single. He was graduated £rem the Western 
Washington College ot Educatiori in 1940 and taught school !or approximate~ 
a year. He had enlisted serr.Lce !ram. November 1940 until October 1942 
when he was commissioned Secom Lieutenant. He ns promoted to First 
Lieutenant on 7 June 194.3., to Captain on 14 June 1944 and to l,(ajor on 
24 September 1945. He had service in the Pacific Theatre .trom Karch 
1944 to December 1945 and is entitled to wear two Brome Stars. on his 
.A.siatic Pacific Ribbon. In addition., he is authorized to ,rear the 
Philippine Liberation Ribbon, The American Theatre Ribbon., and the 
Occupation Ribbon (Japan). His efficiency ratings of record are 
uniformly "Superior." 

In its re-vi.• ot the case the Board has considered the tollorlng 
letters written b7 accuseda letter to Lieutenant Colonel T. J. ll,a,rmLne 1 
Adjutant General, Fifth A.r,,q., dated 7 January l948J and letter to 
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Brigadier General B. )(. Fitch, llilitary Personnel Procurement DiTi.sion, 
Department of the urq, dated 13 December 1947. 

· 6. The court was le~ constituted and had jurisdiction of the 
person and the offenses. No errors adversely a.i'fecting the substantial 
rights of accused were committed during trial. The Board of Review is 
of the opinion that the record of trial is legally sufficient to support 
the findings of gullty- and the sentence and to warrant contirmation of 
the sentence. A sentence to dismissal. is mandatory upon conviction of. 
violations of.Article of War 95. 

#ltiw~t;.,_µ_.____,JudgeAdvocaw 

~#--4-......,._~..........----'·Judge Advocate 
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JAGO., Dept. of the Army., Washington '25., D. C. 

TO I The Secretary of the Army 

l. Pursuant to'Executive Order No. 9556., dated :26 :May- 1945., 
there are transmitted hare-with for your action the record ot trial and 
the opinion of the Board ot Review in tm case ot Major Kenneth J. 
MacLeod (0-1000619)., Adjutant General's Department.· 

2. Upon trial by general ·court-martial this officer was found 
guilt," ot lewdly fondling the persons of mlisted 111811 on two occasions 
in violation of Article of War 95 (Chg., Specs 1 and 3). No evidence 
of previous convictions -,ras introduced•. He was sentenced to be dis
missed the service. The reviewing authority approved the sentence 
and forwarded the record ot trial for action pursuant to Article ot 
Yar.48. 

J. .l SUJIIDlary of the evidence m,q be found in the revi• of the 
ntt.h Arrq Judge Advocate; which 11:1.th Jli.nor additions, has been 
adopted by the Board of Review as the statement o:r the evidence in 
the case. The Board is ot the opinion that the record ot trial is 
legal~ saf'ficient to support the .findings o:r gailcy and the sentence 
and to warrant confirmation ot the sentence. I concur in that 
opinion. 

On the evening of 30 Jul7 1947 Corporals Gordon and ~ 
visit.ad accused at bis apartment in Chicago. .lceused was Gordon's 
section chief. lliring the course of the evening accused., who was 
attired in shorts only-., turnishad· some mixed drinks as refreshments• 
.ltter having consumed three such drinks Gordon became ill and was 
pu1i to bed in an adjoining room b;y accused and Haye. Haye remained 
at the apartment until midnight. Subsequently Gordon was awakened 
by' accused who "Was sponging hill•. Gordon claimed th!lt accused tried 
to touch him under his shorts but that he desisted llhen Gordon told 
hill •That's enough.• Gordon went to the latrine and then laid down 
on a couch in the other room. .At accused's suggestion he returned 
to the bed. .l.ccused then entered the bed and moved up against Gordon 
and asked it he minded it accused slept close to him. He m.braced 
Gordon 111th both al'llS., ki•sed him., md told hill he wished be had 
a son 11ke bill. .1.tter t8l'l or fifteen minutes., Gordon told accused 
he did not like hill •.toolillg aroUDd." and pushed or rolled bi11 out 
of' the bed. Accused attempted to return to the bed sneral ti.mu 
thereafter during a period ot three hours. "lben Gordcm awoke tblt 
next morning be found accused in bed with bia. Gordon did not
lllk•. an o.fticial report o.f the i~cidenta 1111til a0119time in September 
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when Corporal Wa:iley, the enlisted man involved in the incident 
hereafter described, suggested that he go to the CID• 

.lt some· later time accused, who was making a trip to 
California by military aircraft, was asked by Corporal Wadley who 
worked in his section U he could get him a ride on the plane. 
J.ccused secured space on the plane for Wadley and on 10 SepteDi:>er 
1947, with other military passengers they made the trip to San 
Erancisco. Wadley was to continue on to Washington but a ride 
was· not available until two da.ys later.· Accused went to the 
Whitcomb Hotel in San Francisco and was foll.ond by Wadley. .lt 
the hotel an attempt; was made to secure HP!l?'&te rooms but only 
a double room was available and accused and Tadley nre given 
the rooa. It is indicated that Wadley more or less !o,rced his 
presence on accused., and Wadley admitted that he had been informed 
by Gordon or the latter• s di!f1.culty nth accuaed. Accused and 
lfadley had dinner together and 'fisited some night clubs. In the 
course or the evening Wadley partially consumed two drinks. On 
returning to the hotel they- retired but subse~ently Wadley was 
awakened by accused. .lccµsed sat on the edge of the bed., embraced
lladley, and told him ha loved him. Wadley pushed him away but ac- · 
cused pulled the covers of:t Wadley, embraced him., and grasped his · 
penis momentar.Ll.7. Wadley- again pushed him away, and the remainder 
o:t the night passed without incident. Despite the incident Wadley 
ramained llith acou.sed the following rdght. His explanation :tor 
this was his financial situation., although he paid his share. of 
the hotel expense. Wadley did not report the incident until ap
proximately two 11aeks after his return to Filth Arrq Haad~arters. 
Prior to reporting the incident he had asked accused for a transfer 
to ~AG school• aai had been'rei'used• 

..lccused testified in his own behalf and denied both inci
dents. His roommate, a civilian, testified that he had been out ot 
tJJ,e apartment the night of the alleged incidents involving Gordon, 
but returned to the apartment early in the morning, and that at that 
ti_me a soldier •as sleeping in the bedroom, and accused was sleeping 
on the couch in the other room. 

4. Tbe accused is 34 19ars or age and single. He was gramiated 
from the Western Washington College of Education in 1940 and taught 
school for approximate~ a 19ar. He had enlisted service frcm NoTinll
ber 1940 until, October 1942 when he was cOlllm:i.ssioned a Second L1.,u
tenant. Ha was promoted to llrst Lieutenant on 7 June-19431 to 
Captain on 14 June 1944 and to Maj or on 24 September 1945. He bad 
service in the Paci.tic Theatre troa Karch 1944 to December 194S and 
is entitled to wear two Bronse Stars on his .lsiatic Pacific Bibbon. 
~n additi.on, he 1• autharized to wear the Philippine Liberation 
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Ribbon~ the .American Theatre Ribbon.,· and the Occupation Ribbon 
(JapanJ. His e!fici.ency- ratings ot record are uni!'~ •superior.• 

The !ollold.ng letters written by accused have be.en con
sidered.: latter to Lieutenant Colonel :r. J. :varnana., Adjutant 
General, Filth Arm:r, ~ted 7 Janua.17 1948; and latter to Brigadier 
General B. 1'. Fitch., ltilitary- Personnel Procurement DiT.l.m.on, De
partment ot the Army., dated 1.3 December 1947. 

s. I recommend that the sentence be confi.rmed and carried 
into execution. -· 

6. Inclosed is a form of act.ion designed to carry the tore
going reconmendations into etfect., sh>uld such rec0111memations 
meet 'With ;your approval. 

' 2 Incls THOMAS H. GREEN 
l - Record ot trial . Major General 
2 - Form ot action The Judge J.dvocate Gen9I'al 

----------· ---------------------------
( GCMO 86, 19 April 1948)• 

http:T.l.m.on
http:Janua.17
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lEPARTilENT OF THE ARMY 
In the 0.f'f'ice of The Judge .Advocate General 

Washingt6n, D. c•. 
'. 

JAGN-Ql 328331 

UNITED ST.ATES ~ EIGHTH .AR1£I 

v. ) Trial by' G.c.:w., convened at' 
) APO 343, 16 aIXi 2:> October 

THEOOORE CARR, JR. a civilian, ~ 1947. Total .for.fei tures and 
:f'ormerl.y Frivate, .Attached Un conAnement for one (l) year 
assigned, Headquarters & Head ) and seven(?) months. 
quarters Datacbment, 14th ) Penitentiary-. 
Replacement Battalion, 4th ) 

-Replacement 03pot. ) 

HOLDrNG by the BOA.RD OF REVIEW 
JOHNSON, .ALFRED and SPRDICBTON• Judge Advocates 

1. The record o.f' trial in the case o:t the person named above 
bas been examined by the Board o:t Re-view. 

2. The accused was tried upon the following Charge and Spsci
fications: 

CHARGE: Violation of the 94th Article o.f' War. 

Specification 1: In that Theodore Carr, Jr., a Civilian, 
then ·a Private, attached unusigned Headquarters and 
Headquarters Detachment, 14th Replacement Battalion, 
Fourth Replacement Depot, APO 703• did, at the Fourth 
Replacement .Ispot, APO ?OJ. on or about l2 March 1947, 
for the purpose of obtaining approval o.f' a claim .for 
~ and allowances of a higher enlisted rating than 
actuali,- held by him,-make and use a certain wr1ting, 
to wit: An entr.r in his service record, 'ID .AGO P'orm 
No. 24, wherein he represented himselt to be a Sta:tf' 
Sergeant, which said record and statement. was talse 
and .fraudulent., in that he had not been prcaoted to 
Staff' Sergeant., arxl llhich statement was then knom 
by the said Theodora Carr, Jr• ., then Private Theodore 
Carr, Jr•., to be false and fraudulent. 
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Specification 2: (F.Lnding of Not Guilt1). 

Accused pleaded not guilty to the Charge and Speci.f1.cations anf was 
found not guilty of Speci.t'ication 2 and guilty of Spscification l and 
the Charge. Evidence or one previous conviction was introduced. He 
was sentenced to forfeit all pay and allowances due or to beoome due 
and to be confined at hard labor for two years. The reviewing 
authority approved only so- mch of the finding of guilty of Speci
fication l of the Charge as involves a finding that the accused did, 
at the time and place alleged, for the purpose of obtaining approval 
of a claim for pay- and allowances of a higher enlisted rating than 
actually- held by him, U,!!_!_ a certain writing, to wit, an entry in his 
service record wherein he represented himself' to be a staff sergeant, 
'llhich said record and statement were false and fraudulent, in that be 
had not been promoted to staf.t' sergeant, and which statement was then 
lmown by the said Thaod:>re Carr, Jr., then Private Theodore Carr, Jr., 
to be false and fraudulsit, approved tha sCll tence, but remitted five 
months of the confinement at hard labor, designated the United States 
Penitentiary, McNail Island, Washington, as the place of oonfinemsit 
and f'onrarded the .record of trial f6r action under Article of War so¼. 

3. Inasmuch as the Board holds that there was prejudicial error 
~mmi.tted during the trial, the evidence need not be summarized. 

4. Ueutenant Colonel ~tin ){. Mendell, .&.GD, was appointed law 
.member of the court which tried accused, by Special Orders l82, Hsad
quarters Eighth Army, 6 August 1947. Subsequently he sat as such 
memer during the trial of accused by that court, and participated 
in the hearing and determination of the case • 

.lt page four of the record of trial the following appears: 

•PROO: Ices any other member of the court believe he 
bas any facts which he considers ground for challenge 
by either side against any member? 

IM: I believe the court should know that evidence to 
support too charges was obtained in my section. The 
charges were preferred at my direction by -ur:, assistant. 
I have prior knowledge of the case, although I do not 
feel I have formed a positive opinion. I believe that 
should be called to the ·attention or the court as to • 
whether I should sit on the case. 

PRES: Court will be closed and we will vote on it. 
Col. Mendell 'Will withdraw. 

The couz:t was then closed until 0951, at which time 
· the personnel of the court, prosecution and defen.te, 
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accused, and reporter resumed their seata. 

PRES: Court will be open. The court, before it closed, 
qua stioned Col Mendell as to whether he persona~ in
vest.igated this matter, am as to whether he had formed 
a positive opinion of this case, and he stated he had 
not formed a positive opinion and dl.d not personal.q 
investigate the case, so that bis order that charges 
be preferred was purely an admini.stratin matte;r as 
section h,ead, and the court in closed session voted 
he would 'not be excused from sitting on this cas.. 
J:rJY objection? · 

DEF: No objection. 

PROS: Prosecution has no objection. lbes any other 
member ot the court have any knoll'ledge, or is an.re 
of any tacts, which might be ground for challenge b;r 
aither side against any member? 

PRES: There appear to be none. 

:mos: Prosecution baa no challenge for cause. Pros.- : 
cution does not desire to challenge peremptorily. D:>es 
the accused desire to cha.Uenge any member ot the court 
for cause? 

ACCUSED: No. 

DEF: No.• 

It therefore appears that, although the law manber stated 
that endence to support the charges ,ras obtained in his section, 
and that charges were preferred at his direction, the court in 
closed session voted that he would not be excused from sitting on 
the case. · 

Paragraph 571!, :Manual.. for Courts-ll.artiaJ., 1928, provides 
in part as followu •It it appears * * * that a member is sli>ject 
to challenge on arrr ground stated 1n clauses first to fifth ot SB•, 
and the :tact is not disputed, such member llilJ. be excused forthwith.• 
The third grown tor challenge as stated in said paragraph 58!. 11, 
11That he (the challengeo. member) is the accuser as to any o:rtense 
charged.• It is true that the accuser ot record, the officer who 
signed the charge sheet, was Captain MLlo Igersheimer who identified 
himself on the witness stand as assistant administrative officer ot 
the 4th Replacement Depot (R. 22). Nevertheless it must be noted 
that Lieutenant Colonel Mendell did not state merely that he directed 
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an investigation of the charges against accused, but that e'Vidence to 
;uwort the charges was obtained in his section, and that he directed 
that charges b• preferred (R. 4)., thus indicating that he was .familiar 
with the evidence against accused, and that, in his opinion at the 
time charges were prefe?Ted, such e'Vidence was sufficient to support. 
the charges against accused. He was doubtless sincere in the state-
ment he made at the trial that he did not feel he had formed a positive 
opinion. , Nevertheless, since his statement identified him as an accuser, 
under the provisions of paragraphs 5~ ani 58!, Manual for Courts
Martial, 1928, quoted above, he should have been "excused forthwith," 
regardless of any opinion he ms:, or may not have ·formed concerning either 
the guilt or innocence of the accused. this case msy be distinguished -
.trom those in which it has been bald that a commanding officer who has · 
taken administrative action relative to preferring or forwarding court
martial charges does not necessarily become ·an accuser. The rule in 
such cases is stated in Winthrop's Military Law and Precedents, 2nd Ed., -
Reprint, p. 62, as follows: 

awhether a commander who has taken action in the 
case of an officer of his commarr:i proposed to be tried, 
- as by ordering his arrest, preferring or directing 
the preferring of charges, or afproving charges as pre
ferred, ·etc., - is to be considered as an accuser or pro
secutor in the sense of this Article, so as to disqualify 
bim from ordering the court and to make it neces881'7 for 
the President to do so, is a question depending Jl&inly" 
upon the relation and animus of such commander toward the 
accused or the case. Where bis action has been merely 
official, the capacity indicated cannot in general pro-. 
perly be ascribed to him. Thus, where, upon the !acts 
of the supposed offence being reported to him, and ap
pearing to call tor investigation by court-martial, he 
has, as commander, directed some proper officer, as the 
commander of the regiment or company of the accused, or 
his 01m staff judge advocate, to prepare the charges, 
(indicating or not their form), or has .approved or re
"fised charges already prepared, he is not to be regarded 
as an 'accuse,:, 1 in the sense of the Article, his action 
ha'Ving been official and in the strict line_ of his duty.• 

In the instant case the law member was not in the position of 
a commander and bad no official duty to initiate charges, as an ad
:miDistrative action. Evidence ot the alleged guilt or accused came 
to his attention only because ha was the officer in charge o! the 
section in which certain information concerning accused became kno-.n. 
Under these circumstances it was proper for him either to refer the 
infoniation to the commanding officer of accused or, as be elected 
to do in this case, to originate the charges as an accuser. Even in 
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the case or a commander., Yfi;ntbrop states•*** where having per
sonally originated or-drafted the charges., he (a commander) has 
bimsel! preferred them as hi.a own., or caused them to be preferred 
nom1Il81.J.y by another for hLm., 'Id.th the purpose of having them 
brought to _trial., he is properly the •accuser.,' even if he Jia:r 
occupy no hostile or adverse position toward the accused• 
(Winthrop's Military Law and Precedents., 2nd Ed • ., Repp.nt., pp. 62., 
63). 

alt.hough the defense did not object. to IJ.eutenant Colonel 
Kendell sitting en the court., it 1ias been held that the language 
of paragraph S7l?., Manual :for Courts-Yartial., 1928., is of the 1trongest. 
protective quality and calls for full disclosure and prom.pt action 
b7 the court in excusing the disqualified member (CK 282160., Beppett. 
lS BR(ETO) 69). The law member., therefore., should h&Te been excuaecl 
without the necessity- of .t'llrther challenge., and his presence aa a 
member of the court was prejudicial to the substantial rights ot 
the accused. 

s. For the reasons stated., the Board of Review holds that the 
record of trial is legall,- insufficient to support. t.he findi.nis and 
sentence. 

Judge .ld"l'OC&te• 

---'i 4 g,---4,H ,.e;;; Judge .ld'rocato,.• 

s 
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FEB 24 1948 

JAGN-CM 328331 1st Im _ 
JAGO, Dept. 0£ the Army, Washington 25, D. c. 
TO: Commanding General, Eighth J.nf3', APO 343, c/o Postmaster, 

San Francisco, California. 

l. In the case of Theodore Carr, Jr., a civilian, formerly 
private, Attached Unassigned, Headquarters & Headquarters Detach-. 
ment, 14th Replacement Battalion, 4th Replaceioont Depot, I concur 
in the foregoing holding by the B9ard of Review and for the reasons 
stateg. therein recommend that the .findings of gull~ .and tbe_.sen
tenca be vacated. 

. . 

2. llhen copies of the published order 1n this case are for
warded to this office thq sh:>uld be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case, please place the file number of the record in brackets 
at the end of the published order, as follows: 

(CK 3Z?.33l). 
/ 

·.......... 

1 Incl ._'1'1:n":n:~~H'. GREEN 
:Record of trial Jl.ajor.Oeneral 

The.Judge Advocat, General 
. :r, 
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DEPARTMENT OF THE ARMY 
In the Offi.ce of The Judge Advocate General 

Washington., D. c. · 

JAGN-cM 328351 

UNITED STATES ) NIN.rH AIR FDRCE 
) 

v. Trial by a. C. M:. , convened at ~ Sumter., South Carolina, ll 
Frivate WESLEY F. JOHNSON ) December 1947. Dishonorable 
(37602397)., 55th Fighter ) discharge and confinement for 
Squadron., 20th F.1.ghter Group., ) t110 (2) years. Disciplinary 
20th Fighter Wing., Army Air ) Barracks. 
Forces. ) 

. . HOLilrNG by the BOARD OF REVIEW 
JOHNSON., ALFRED and SPRINGSTON, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been _examined by the Board of Review. 

2. The accused was tried upon the following Charges and Speci
fications: 

• 
CHARGE I: Violation of the 93rd Article of War. 

Specification: In that Private Wesley F. Jolmson., 55th 
Fighter Squadron., 20th Fighter Group, Sh.aw Field, 
South Carolina., did, at Shaw F.i.eld., South Carolina, 
on or about 6 November 1947, feloniously take, steal 
and carry away one 1937 Buick automobile, value of 
more than $50.00, the. property of Sergeant Robert a. 
Storey, 79th Fighter Squadron, 20th Fighter Group, 

. 20th Fighter Wing, Shaw F.i.eld, South Carolina. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Private Wesley F. Johnson, 55th 
Fighter Squadron., 20th .Fighter Group, Shaw F.leld, 
South Carolina, having been restricted to the limits 
of·Shaw .Field, South Carolina, did, at Shaw .Field, 
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South Carolina, on or about 02:30 hours., 6 Novenber 
1947, break said restriction by going beyond the 

· limits of Shaw Field, South Carolina. 

The accused pleaded not guilty to and was found guilty of all Charges 
and Specifications. He was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due, 
and to be confined at hard labor for two years. Tha reviewing authority 
approved the sentence, designated the Branch, United States Disciplinary 
Barra~s., Camp Gordon, Georgia., as the place of confinement, and for
warded the record of trial for action pursuant to Article of War 50½-. 

3. .A.t about 1900 hours, 5 November 1947, a Buick sedan, the pro
perty of Sergeant Robert .1. Storey was parked, unlocked., behind barracks 
57, Shaw Field, South Carolina. A.t about 0600 hours 6 November 1947 
Sergeant; Storey noted his car was missing although he had given no 
one permission to take it (R. 6-11). About t110 days later Sergeant 
Storey next saw his car in a field about 25 yards from the highway 
and about 5 miles. from Shaw Field•. At that tim na GI OD cap with the 
serial number K-5989 in" it was found lying in the .front seat of the 
car (R. 11). This cap, properly identified., was introduced in evi
dence as prosecution's exhibit l. 

Pri.vate James E. Koen testified he was the Ollller of the cap 
(Pros. Ex. 1); that accused borrowed it from 1800 to 1830 on 5 Novem
ber 1947, and on the same evening about 1900 asked to borrow it a second 
time; that llitness consented to the second loan but did not know whether 
accused actually took tl!ae cap; that lld.tness did not use the cap and was 
not aware that it was missing until he was advised of its whereabouts 
by CID agents several days later (R. 13-16). 

About 1800 hours 7 Novemer accused was brought to the CID 
office for interrogation relative to the offense in question. At 
that time, after being advised of the purpose of tha interrogation 
and the identity of his questioners, but not ot his rights under 
Article or War 24, accused denied any knowledge of the theft (R. 18, 
20). Iuring the following three hours accused was questioned at length 
by CID agents •Mr. 11 McCullough, "Mr.• Hissett, First Lieutenant Thomas 
w. Martin (R. 18-19) and a fourth agent, unnamed (R. 30). ilter dis
crepancies in accused's oral statements were pointed out to him, he 
finally said "All right, here it is fellows. I will tell you," and 
then made a full confession (R. 20). Accused was then asked if he was 
willing to make a written statement and after ha assented he was ad
vised of his rights under Article of War 24. Thereafter he dictated 
and signed a confession which was identified and admitted in evidence 
as prosecution's e:xhibit 2 (R. 20, 34). 

All lfitnesses were agreed that no force or threat was· 

2 
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directed against accused during his interrogation. Witness for the 
defense testified that interrogators advised accused, in substance, 
it would be "easier" for him if he told the truth (R. 22) but such 
assertions were categorically denied by such interrogators when 
called as prosecution witnesses. 

Respecting the Specification of Charge II the record con
tains stipulated testimony establishing that on 24 October 1947 ac
cused was restricted to the liml.ts of Shaw F.i.eld for a period of 55 · 
days {R. 6). . . 

4. The evidence contained in the record of trial, sans ac
cused's confession, is not legally sufficient to support a finding of 
guilty. It follows.that the only question requiring discussion here 
is whether the confession was properly admitted into eVidance. 

The voluntary character of a confession is the fundamental 
and ultimate test of its admissibility (par. 1~, MCM, 1928). From 
an examination of the Manual for Courts-Martial 1sec. 2251:?.., MC:M, 1921.; 
par. ll.4!, MCM, 1928) and pertinent holdings by the Board of Review, 
we conceive the law in such cases to be i;roperly state·d as follows: 

When a confession is obtained by questioning of 
the accused by his military- superior its admissibility 
must be established by competent evidence in the record, 

(a) That it was of a spontaneous character {CM 
255162, Lucero, 35 BR 47; CM 233611, Eckman, 
20 BR 29; CM 2245491 ~ l4 BR 159; CM 
288872, Clark, l BR (POA) 89); ,2t 

(b) That the accused, at all times throughout 
such questioning, substantially understood 
his rights as set out by AW 24 (CM 320252, 
Rodriguez {194?); CM 318851, Stacz (194?); 
CM 234561., Nelson, 21 BR 55; CM 237255, 
Chesson, 23 BR 317; CM 2420821 Reid, 26 BR 
391; CM 254423, Gonzalez, 35 BR 248) •. 

5. In this case four CID agents, including at least one officer, 
questioned the accused for approxlmtely three hours be.fore they 
succeeded in obtaining his oral confession, despite his consistent 
earlier denials of guilt. There is nothing in the record of trial to 
indicate that during the whole, or a:ny portion of that period accused 
was in any degree aware of his rights respecting self incrimination, 
and the record affirmatively shows that he was not advised, by his 
interrogators, of such rights until after his confession had been 

3 



(62) 

obtained and he had agreed tci its reduction to written form. 

The applicable rule of law set out above forces a conclusion 
that the oral confession of accused was inadmissible because it was not 
voluntary, and it is quite obvious from the record that such inadmissibility 
equally attaches to the written confession (Wharton's Criminal Evideace, 
Vol. 2 1 Sec. 601, CM 316223, ~ (1946)). 

6. For the reasons stated the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty of 
Charge I and its Specification and of Charge II and its Specification, 
and legally insufficient to support the sentence. 

Judge Advocate. 

4 



JA.GN-CM 328351 1st Ird MAR 3 1948 
JAGO, Dept. or the Army, Washington 25, D. C. 
TO: Commanding General, Ninth Air Force, Greenville, South 

Carolina. 

l. In the case or Private Wesley F. Jolmson (37602397), 55th 
Fighter Squadron, 20th F.i.ghter Group, 2oth Fighter Wing, Arrey- Air 
Forces, I concur in the foregoing holding by the Board of Review 
and for the reasons stated therein, recommend that the findings or 
guilty and the sentence be vacated. 

2. When copies of the published order in this case are for~ 
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record· 
in this case, please place the file nunber of t):le record in brackets 
at the end of the published order, as follows: 

(CM .328351). 

THOMAS H. GREENl Incl 
Record of trial Maj or General 

The Judge Advocate General 
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DEPARTMENT OF THE ARMY <,,> 
IN THE OFFICE OF THE JUOOE ADVOCATE GENERAL 

ViASHINGrON 25., D. C. 

JAGQ_ - ~ 328401 2 8 JAN 1948 

UNITED STATES ) UNITED STAT.ES CONSTABULARY 
) .,. ) Trial by G.C.Y•., convened at 
) Wet zlar, Germany., 24 July

Private CLIDE M. STILL ) 1947. Dishonorable discharge 
(RA 33514188)., Headquarters ) and con!inement :tor two (2)
and Headquarters Troop., 3d years. Disciplinary Barracks. 
Constabulary-Regiment ~ 

OOLDING by the BOARD OF REVIEW 
JOHNSON., BAUGHN and KANE., Judge Advocates 

l. The record or trial in the case of the soldier named above has 
been examined by the Board or Review and the Board submits this., its 
holding., to The Judge Advocate General. 

-
2. Accused was tried upon the following Charges and Speci:tications: 

CHARGE I: Violation or the 61st Article or '1/iar. 

Specilications In that, .Private Clyde Still., Headquarters and Head
quarters Troop., 3rd Constabulary Regiment., did, without proper 
leave, absent himself from his station at ·netzlar, Germany, 
from about 7 May 1947, to about 27 May 1947. 

CHARGE II: Violation o! the 65th Article of l'iar. 

Specification:· In that Private Clyde still, Headquarters and Head
quarters Troop, 3rd Constabulary Regiment, having received a 
lawful ·order :trom S Sgt John Kalinowski, Headquarters Troop, 
a ~oncommissioned officer, who was then 1n the execution ot 
his office, to remain in the barracks hall until he went into 
his roOJll :tor his equipment, did, at ,ietzlar, Ger.man,y, on or 
about 1000 hours, 7 May-, 1947, willfully disobey the same. 

CHARGE IIIa Violation o! the 96th Article o! War. 

Specification: In that Private Clyde Still, Headquarters and Head
quarters Troop, 3rd Constabulary Regiment was, at Bremen 
Germany, on or about 27 May, 1947, drunk and disorderly while 
in uniform, 
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CHARGIL.IV: Violation of the 93rd Article of War. 

Specilication: In that Private Clyde Still, Headquarters and Head
quarters Troop, 3rd Constabulary Regiment did, at Bremen 
German,y, on or about 27 May l 947, with intent to do him bocii4 
harm, commit an assault upon Private William Zlacki, a military 
policeman, in execution of his duty, by willfully and felon
iously striking Private William Zlacld., in the groin with his 
feet. 

CHARGE V: Violation of the 69th Article of War. 
(Finding or Not Guilty). 

Specification: (Finding of Not Guilty). 

Accused pleaded not guilty to all Charges and Specifications. He was 
found not guilty of Charge V and its Specification and guilty or all 
remaining Charges and Specifications. Evidence of two previous con
victions was introduced. He was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due and 
to be confined at hard labor at such place as the reviewing authority 
my direct, for two years; The reviewing authority approved the sentence, 
designated Branch, United States Disciplinary Barracks, Fort Hancock, 
New Jersey as the place of confinement and forwarded the record of trial 
for action wider Article of Viar 50k. 

3. Evidence for the Prosecutioh. 

On the mrning of 7 May 1947, Staff Sergeant Kalinowski was directed 
by his commanding officer to take accused to the dispensary (R. 6, 8). 
While he was in the process of carrying out this directive he ordered 
accwsed to remain in the orderly room while he obtained his pistol but 
when he returned approximately thirty seconds later accused had dis
appeared and remained in an absence without leave status witil he was 
apprehended by military police on 27 May 1947 (R. 7-10; Pros Ex l). 

On 27 May 1947, while Privates Zlacld. and Patrick were patrolling 
the city of Bremen they Mlcountered accused in front of a Red Cross Club 
in an intoxicated condition (R. 10, 12). When they requested to see 
accused's pass he struck Zlacki in the face and before he was subdued, 
accused Id.eked Zl.acki in the groin three or four times. 

4. Evidence for the Defense. 

After his rights as a witness had been explained to him accused 
elected to make an unSW0rn statement regarding Charge IV and its Specifi
cation only (R. 14). He testified that he showed the military police 
his pass when they requested it but refused to _go with them to the 
station, whereupon Zlacld. attempted to hold h!ls armB and Patrick hit him 
on the back of the head with his pistol. After he was struck "things 
are not clear. I can't rem.ember and was not wholly responsible tor 
anything that happened" (R•. 12). 
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5. The onl7 questions presented in the record ot trial is whether 
the willful disobedience of Sergeant Kallnowski's order "to remain in 
the orderl7 room'' (Spec. ot Chg. II) and the absence without le&'Ye (Spec. of 
Chg. I) were separate of'!enses and 'Whether the usault on the militar7 
policeman in the execution of his duty (Spec. ot Chg. IV) and the drunk 
and disorderly charge (Spec. ot Ohg.. III) were separate of.tenses so as to · 
allow the imposition ot separate punishments !or each of the four 
offenses charged. 

It is clear frOlll the evidence in the instant case that the same act 
of accused which gave rise to the offense of disobeying the order of the 
Serteant to remain 1n the orderl7 room also constituted the offense of 
absence without leave, as accused illlmediatel7 "took of!" and when a 
search ot the area tailed to disclose his whereabouts he was promptly 
classed as 11AViOL. n 

With reference to the assault on the military policeman in the 
execution of his dut7 and the o.t'tense ot drunk and disorderly-, the 
evidence shows that the acts of accused in committing the assault also 
constituted the disorderly conduct with which he was charged in the 
separate specitication. It is apparent from all the circumstances in 
the case that the o!fense of being drunk and disorderly- end the assault 

· were not only- contemporaneous in point of time but were in et!ect a single 
transaction. 

Paragraph 80~, MCM, 1928 providesi 

11I! the accused is !ound guilty- of t1'0 or more offenses 
constituting different aspects of the same act or omission, 
the court should impose punishment only- with reference to the 
act or omission in its most important aspect." 

Thie provision has been held to be "a positive and mandatory rule of 
limitation" (CY 313544, Carson, 5 Bull. JAG 202) and therefore, the 
maximum punishment authorized tor the offenses alleged. 1n Specification 
of Charge I and Specification of Charge II as well as those alleged in 
Specification of Charge III and Specification of Charge IV must be 
limited. to the max1 mnm authorized punishment !or the more important 
aspect of the two offenses in each instance, Tiz, wiillul disobedience 
of the lawful order of a non-commissioned officer and assault with intent 
to do bodily- harm • . 

6. For the Nasons stated aboYe, the Board of Review holds that 
the record of trial is legally sufficient to eupport the finding• of 
guilty and legally sufficient to eupport only so much of the sentence 
as inTolYea dishonorable discharge, forteiture of all pa1 and allowancea 
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due or to become due and confinement at hard labor for one year and 
six months. 

Judge AdTOcate 
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JAGQ - (]( 328401 lit Ind FEB 2 1948. 
~AGO, Dept.. et the Arm:r, Wasbington 251 D. c. 

' ' . . . 

TOi .' ~ding C-eneral, United State, Constabular7, APO 46, c/o Post-
J1&Ster, New,Iork, Hn York. · 

1. In. the cue of PriTate Clyde lL. Still (RA .3.35141S8), Headquarters 
and Headquarters Troop, .3d Constabular7 Regiment, I concur in the fore
going holding' by the Board of Rerln and for the reasons stated ther'ein 
recomwmd that onl7 so much of the sentence be approved. as proyides for 
dishonQrable discharge, forfeiture of all. pa7 and allowances due or to 
become due, and c!on!inement at hard labor for one 79ar 'and aix-Jiontha. 
Upon taking auch actien _you will haTe authoritT to order. e:xecu,tion of 
the sentence. · 

2. When copies or the published order in this cue are forwarded. 
to thia office they should be accompanied b7 the foregoing holding and 
thia iDdorHment. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this cue, 
pleue place the file nwaber of the record in bracket.e'at the end of 
the pu.bllshe<l order, as'.tolloea 

(CK 328401') 

....::~L,)o"IP'.:~ I 

1 Incl 'flDLAS H. GRm 
lleeord o.t trial llajor General .. 

The Judge .Advocate GerJCl!t»liLi 





DEPARTME.L'fl' OF THE ARMY (7l)
In the Office of The Judge Advocate General 

Washington 25, D.C. 

JAGH CM 328416 
16 JUL 1948 

UNITED STATES ) ARMY ADVISORY GROOP, CHINA 
) 

v. ) Trial by G.C.M., :convened at 

Major RAYMOND C. PIERCE, 
0-442171, Air Division, 

) 
) 
) 

Shanghai, China, 15-22 October 
1947. Dismissal and confinement 
for one year. 

Army Advisory Group. ) 

OPINION of the BOA.RD OF REVIEW' 
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
· case_ of the officer named above and submits this, its opinion, to The· 

Judge Advocate General. 
\ 

.2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 94th Article of ·war. 

Specification: In that Major Raymond C. · Pierce, Air Corps, 
Aniry Advisory Group, did., at or near Shanghai, China, on 
or about 1 August 1947, knowingly and willfully mis
appropriate about 540 drums of the value of ~bout $1620.00, 
property of the United States furnished and intended for the 
military service thereof. · 

He pleaded not guilty to and was found guilty of the Charge and its 
Specification. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service and to be confined at hard 
labor for one year. The reviewing authority approved the_ sentence and 
forwarded tl}.e record of trial for actbn under Article of War 48. 

3. Evidence for the prosecution. 

Accused is in the military.service and is a Major, Air Corps (R 12). · 
It was stipulated that for more than six months prior to 12 August 1947, 
the accused was Director of Supply and Service at Kiangwan Airfield, 
Shanghai, China., for the 15Both AAF Base Uni:t, (FI'S), Western Pacific 
Wing, Pacific Division, Air Transport Command; and that· on 12 August 
1947 he was transferred to the Air Division., .Army Advisory Group (R lo6). __ 

Petroleum products at Kiangwan Airfield were supplied under contract 
by the Texas Company otherwise_ referred to in the record as "Caltex. 11 
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The metal drums used as containers for the petroleum products were 
01med by the Army, and Caltex accounted for the drwns in monthly 11 POL 
/Petroleum, oil, lubricant711 reports (R 53,55,67).- ~ . 

Nohom E. Soroka, a civilian employee of Caltex, was transferred 
by the company to Kiangwan Airfield on 1 June 1947 (R 199). Soro~a 
testified that a fe1~ days after his transfer he was approached by accusec 
and asked by the latter if he would release drwns·under the jurisdiction 
of Caltex without any 11 kind of paper. 11 Accused also mentioned that he 
had a buyer for the drums. Soroka stated.that he would refuse to release 
the drums. Some days .later accused renewed the conversation and asked 
what Soroka's reaction to the matter would be if he were given a release. 
order. Soroka again indicated that he would not release the drums. 
Subsequently accused gave Soroka a letter under the heading of accused's 
organization addressed to "The Texas (China) Ltd., Kiangwan, 11 dated 9 
June 1947, which Soroka sent to the head office. The letter s~ted: 

"Effective immediately, I desire a complete inventory 
of Army stocks in possession of your Company every two (2) 
weeks showing bulk and drum stocks only. 

·"Empty drums in your possession are deteriorated and 
expendable. They are often used for transferring stocks, 
boundary marks and so forth. It will not be necessary for 
you to carry these on your records any further from this 
dE.te, as our Stock Record Cards indicate a zero balance. 
These drums will be drawn on from time to time without any 
release'from the undersigned. 11 (Pros Ex 13) 

The letter was signed "Raymond C. Pierce" over the typewritten designa
tion, 111iajor, Air Corps, Director, Supply & Service" (R 50,200; Pros Ex 
13,14). Sometime in June accused advised Major Hash, then the Base 
Accountable Officer at Kiangwan, that he was going to relieve the Texas 
Company of responsibility for empty drums (Rill). Upon receipt of the 
letter in the company, accountability for the empty drums was dropped 
and a letter was written to the company office at Kiangwan requesting 
them to drop the drums from their records (R 51,67). The drums were 
dropped from their records on 8 July 1947 at which time the inventory 
of drums stood at 5140-55 gallon drums and 416-40 gallon drwns (R 50, 76). · 
Although company owned drums had formerly been held at Kiangwan all had 
been removed prior to 15 July 1947 (R 73) and after this date there were 
only Chinese lir FO'rce and United States Army drums at the field.· These 
drums were segregated as to ovmership in different piles (R 126,128). 

Soroka further testified that sometime in 1946 he had met V{ong 
King Yune,.a coolie contractor, who at that time was interested in 
purchasing drums. Soroka again met Wong in June or July of 194 7 and 
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·inquired of Wong if he was still interested in buying drwns. Vlong 
stated that he was still interested and Soroka arranged a meeting 
between Wong and accused ·at ;-rhich Soroka was not present. About three 
weeks after the date which Soroka had set for the meeting, Wong went 
to Soroka's home and made inquiry as to the status of the sale. At 
Wong's request Soroka accompanied him to accused's residence where they 
saw accused. In the conversation which followed, Soroka acted as inter-

' preter (R 202). Accused indicated that he was willing to sell the drums 
and a discussion as to the price followed. It was Soroka 1 s impression 
that the price agreed upon was two dollars and fifty cents 11CNC (Chinese 
National Currency) Equi~alent.n Accused refused, however, to give Wong 
a bill of sale but told Soroka that he would give Wong a tally-out sheet 
and that Soroka could come to. accused's office and obtain it (R 201,202). 
The following day So~oka went to accused's office and asked his secretary 
if the accused had a letter for him. The secretary told Soroka to look 
on the desk. Soroka found a tally-out sheet designating a Chinese firm 
as consignee and in the ma.in body of the sheet was written "POL empty 
drums11 and the figure 11 1,50011 (R 202,2ll). Soroka took the tally-out 
sheet to accused who was in the mess hall and asked him to sign it. 
Accused sai,d to Soroka, "Hell, I can't sign it. 11 Soroka gave the un-
·signed tally-out sheet to Wong who returned with it to Soroka' s residence 
the following day. V[ong told Soroka that he had-been to accused's 
residence the preceding night and accused had refused to sign the tally
out sheet, but had told Wong to ask Soroka to sign it. At this time 
Soroka observed that the number of drwns to be released had been·changed 
to 1800 ,!R.20~207,208). Soroka questioned Wong as to the change in the 
figures and was told it had been done by accused (R 213). Soroka signed 
the tally-out sheet with the name of a fictitious person, "McLaughlin". 
(R 136,214). He identified Prosecution Exhibit 18 as a photostatic copy 
of the tally-out sheet which he obtained in accused's office and signed, 
and the exhibit was admitted in evidence (R 139). 

On cross-exa~tion Soroka stated that he was to receive a com
mission on the transaction from Wong (R 209,212.). He admitted that in 
a pre-trial statement he had stated that accused ha,d asked him to :put · 
some kind of signature on the bottom of the tally-out sheet (R 213). 

Wong King Yung testified that he was introduced to accused at the 
latter's office by Soroka sometime during July 1947. At this meeting 
Soroka acted as interpreter (R 178). At this time Soroka stated "there 
was an American want to sold drwns and at the same time asked me whether 
I want or not. 11 Vfong was informed that the p:i::ice per drum was three 
dollars in 11U. S. dollars" (R 178). Subsequently on 27 July 1947 Wong 
accompanied by Soroka went to accused's residence at Cathay Mansions. 
At _this time it was agreed that the purchase price of $3.00 per drum would 
be paid by Wong to Soroka and by the latter to accused (R 186). Wong was 
µso told he would receive a pass the next day. By 11 pass11 Wong meant 
11 the paper which 'Was written fifteen hundred drums. 11 Wong received the 
paper from Soroka at the latter's residence 

0 

(R 178). With reference to 
the paper 1Vong testified: · 
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"Q. tfas the paper signed when you first got it? 
A. It was not signed. 

Q. I hand you PJ"osecution Exhibit Number 18. Will you tell 
the court whether this is a picture of the sheet of paper 
which you refer to? 

A. It is the same as on the photo. 

Q. Can you read these figures (pointing on the exhibit)? 
A. It was written on the paper one thousand, five hundred and 

Ig1,w, myself, personally, Major Pierce correct the one 
thousand, five hundred to one thousand, eight hundred. 

Q. What were you supposed to do with this paper:?
A. I used it as a certificate. 

Q. How.many drums did you agree to buy? 
A. One. thousand, five hundred drums. 

* * * Q. Who was there when Major Pierce changed this figure'? 
A. I was not there. Soroka took this paper to Major Pier·ce 

to sign it. 

* * * Q. Did you see Major Pierce change the figure fifteen hundred 
on this Prosecution Exhibit Number 18? 

* * * A. I did not see. 

Q. When you first received the pass, how many drums was it for? 
A. One thousand, five hundred drums. 

Q. What did you do with it then? 
A. J11'ter that he told me to load those drums. 

Q. Who told you?
A. :Major Pierce told Soroka. Soroka told me•. 

* * . * 
, Q. I hand you Prosecution Exhibit' Number 18. Where and f'rom 

whom did you get this piece of paper? · 
A. This paper was given by Soroka at. Soroka' s home. 

Q. You said when you first got it, it wasn't signed. Is that 
correct? · 

A. · It wasn't signed. 

Q. ·01a.'you talk to anyone about getting it sign~? 
A,. I asked Soroka. why this paper wasn't signed. 

4 
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Q.. -miat did Soroka say? 
A. Soroka. said Major Pi~rce refused to' sign the paper so I told 

Soroka I ·don't want to.buy.this drums. 

Q. Then what happened? 
A. Soroka told me that Major Pierce told Soroka to sign the paper." 

(R 180,181,182) · 
. 

Wong gave the unsigned paper back to Soroka and received it the following 
day at which time it was signed (R 183), and the number of drums was . . 
changed from "one thousand, five hundred," to· "one thousand, eight · · 
hundred. 11 · Vlong was informed by Soroka that the change in the number o":r 
drums was ma.de by accused (R 184}. · Wong also stated that· payment for 
the drums was not made (R 186). 

On or about 15 July accused visited Yajor Chen Zang at the latter's· 
ofi'ice at Kiangwa.n Airfield '(R 17).· Major Ch.en was in charge of security 
at the field. As to their conversation, Major Chen testified: · 

"He came and told me that there were one thousani eight hundred 
drums will be sold to a Chinese civilian from, .his. organization. 
He asked me at the time of transport to give a pass to that truck 
so I told him that if U.S. Army property there- should be an 
official,. letter. 11 (R 18). 

Accused said that he would prepare such a ·1etter (R 18). On 20 July 
Major Chen was visited by Wong King Yung who was seeking a pass. Major 
Chen informed Wong that he would have to have an official letter from the 
United States Army authority. At the time Wong bad an unsigned paper with 
him and Major Chen told him it should be signed (R ·16,22). On 28 July · 
Wqng returned with a signed "chit" and on it II there was written the amount 
of one thousand, eight hundred drums" (R-16,24). Major Chen instructed 
Sergeant Lin that if Wong King Yung came to the field. with vehicles to 
"let them in11 (R 24). · On cross-examination· Major Chen placed the time 
of accused's visit as the 4th qr 5th of July but then stated he did not 
remember the date (R 26}. He also stated that accused was accompanied 
by an interpreter whom witness did not know (R 25}. W.ss Bernardo., ·how
ever, testified that she was with accused from 10 o'clock in the morning 
4 July until three o'clock the following morning, and that during that · 
time ~hey did not go to the airfield (R 223,224). . 

. In his testimony Wong denied knowing Major Chen., but claimed that 
Chen had been contacted by Soroka (R 185). On cross-examination he 
admitted, however, that he had been to see Major Chen before l August 
(R 191), and on redirect examination testified that Soroka bad informed 
him that ~he figures had been changed from fifteen hundred to eighteen 
hundred because threE? hundred drums would be sent to M.ajor Chen (R 194). 

http:letter.11
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Wong testified that he made a resale of the ·drums to Lann Fak Kwei 
who furnished the trucks to transport the drums . (R 184). Wong accompanied 
the trucks to Kiangwan Airfield and was ad.mitted to the field. The trucks 
were taken to the back of the Galtex Company where Wong met a Russian 
named Alex. Wong showed Alex the paper which he had and Alex pointed to 
a pile of drums. Some drums were loaded on the trucks and the .trucks · 
were driven to the gate where Wong and the trucks.and drums were detained 
by the Chinese guards (R 184,185,i86). · 

Alexander Surinof:f testified that he vras employed to "look" after 
the tank farms of aviation gasoline at Kiangwan~ At the place he was 
working there were stored about _eight thousand empty drums belonging 
to 11 CAF11 and the nu.s. Army." These drums were segregated as to owner
ship (R 124,125). At approximately the end of July some civilian trucks 
accompanied by Chinese civilians came to take Army drums. Surinof:f 
stated that the civilians had accused's permission to take Army drums 
and he pointed out to them the location of the A:rmy drums.· The :follow
ing day Surinoff noted that there were approximately 500 drums missing 
:from the Army pile but that hone were missing from the 11 CAF11 pile (R
126). On cross-examination ~urinof:f testified as :follows with reference 
to the identity of the empty drwns: 

"Q• Do you know the difference between a GAF. empty drum--· 
A. -;:.;-_~f:? difference is in locality. 

Q. Difference in physical location. Is there any difference 
between the two drums, one that belongs to CAF and one that· 
belongs to the U. s. Army? , · 

A. Well, the difference not in every one. About three thousand 
of the CAF drums ar,e different from Army drums because they 
were brought by the Japanese, :formerly Japanese. The rest are 
painted Standard Vacuum Oil Company. Then there were painted 
Texas Company, also CAF drums, but there were a few which were 
no.t painted but still they were present because they were taken 
over :from U.S. Army. 

Q. They were? How do you know it? 
A. Because when they brought the drums I was there. 

Q. Were there any- CAF drums marked •u.s.A..,? 
A.· Yes, there were,,without being painted·or stencill~d. Those 

drums were bought from Standard Vacuum or Texas Company. They 
are painted Texas Company or Standard but are drums bought 
from the U.S. Army so they weren't pain~ed." (R 126,1~7) 

Surinoff also stated that he did not report the taking of the drums 
_because of instructions from the office.not to interfere with the movement 
of Army drums (R 128). The Cal.tax Company- was,; however, .responsible for· 
the "CJ.E• drums (R 129). 

6·' 
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Private Everard D. Lenox, Jr., testified that on 1 August 1947 he.· 
was on duty at the main gate at Kiangwan between 0600 and 1200 hours. 
At aboutlll.5' hours he saw a line of trucks coming from the base toward 
the main gate. The trucks were 11 a mixture between Chinese civilian 
trucks and Chinese Army trucks,a and were loaded with oil drums. The 
Chinese 11MP11 on duty halted the trucks. Later some more Chinese 11 MP 1 s11 

came out and moved the trucks from the entrance (R 8,9). On cross-· 
examination Lenox testified that he was sure that the drivers of the 
trucks were civilians. The drums were not covered but were marked and 
had a rusty OD color (R 9110). 

Private Archie D. Pettit testified that he was photographer for 
the 701st Military Police. Battalion. On 4 September 1947 accompanied 
by A.gent Price of the CID he went to Kiangwan Airfield and took pictures 
of some trucks which were· loaded with drums. He identified Prosecution 
Eichibits 2 through 13 as being the pictures he took of the trucks and 
they were achnitted in evidence without objection (R 42). On 6 October 
Pettit returned to Kiangwan and counted the drums on each of the trucks 
and found a total of ..543 drums (R 40) •· 

With reference to identifying characteristics of the drums which 
he found on the.trucks Pettit testified: 

"Q• Did you observe any markings on these. drums at the time you 
were taking.the pictures or while you were counting them? 

A. Markings., sir? 

Q. Yes. Lettering, marking, paint., anything like that. 
A. While I wa~ taking 'them pictures? · ' 

Q. Yes. 
A. No. 

Q. Did you observe any markings? 
A•. Yes., sir. There was U.S. Navy. It had Navy and Anrry stamped 

on the barrels. 

Q. Were there any of them that had other markings., such as 
raised lettering., that were called to your attention or 
came to your attention while counting them? 

. A. What kinq. of marking, sir? · 

Q • . Any other kind. 
A. Yes., sir. Pretty near all the drums had white lettering on 

.them., u.s~ Navy and Arley on them, sir. 11 (R 43). 

and .on cross-examination: 
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11 Q. Were, all the five hundred and forty-three drums marked 
U.s. Navy or U.s. Army? 

A. As far as I know, sir. 

Q. Did you count every drum and look at every drum? 
A. No, sir. I didn't look at the writing on it, sir. They 

looked all marked to me, sir. 

* * * Q. Did the drums say U.S. Army and u.s. Navy? 
A. Yes, sir. Most all the ones had U.S. Navy, had white letters, 

and U.S. Army was stamped right on the metal. 11 (R 43,44) · 

The pictures taken by Pettit show identifying characteristics as .to 
some of the drums. A. number of the drums show thei following painted 
identifying characteristic 111120 AVIATION OIL NAVY SYMBOL 1120, 11 ;,ome 
show the stamped characteristic "USA 2MC," and some 11 PROPER'I'Y AIR FORCES 
USA" (R 42; Pros Ex 3,7,9,10,11,12). 

Uong King Yung testified as follows with reference to Prosecution I s 
Exhibits 2,4,5, and 6: 

11 Q, I hand you Prosecution Exhibits 2, 4, 5, and 6. Do you know 
what these are? 

A. Drums. 

Q. Are they the drums· that you were transporting? 
A. Yes. It was. 

Q. Do you recognize those trucks in the pictures? 
A. Yes. '1:heywere. 

Q. Did you hire the trucks? 
A. I did not hire the trucks. 

Q. Who "did? 
A. A man named Lann. 

Q. Who was he? 
A. He is the owner of iron shop. 

Q. Why did he hire the trucks? 
A.. Because I sold the drums to Lam. 

Q, Did you go with the trucks to Kiangwan airfield? 
A. I did. 

Chu Kong Sou, a typewriter repairman, testified that he had formerly 
been employed by ATC, first at Kiangwan Air Base, and then at the Shad 
Building. At the latter place he had occ~sion to be in accused's office 
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on numerous occasions. A Russian named George worked with Chu at the 
Shad Building., and in July Chu purchased 600 empty drums from George 
paying therefor ntwo gold bars and U.S. dollars one thousand., two 

'hundred. 0 On the sale Chu received a paper similar to·a tally-out 
sheet., signed by accused (R 147,148.,149.,152). Accused signed the paper 
in Chu1s presence and handed it to George vho in turn gave it to Chu· 
(R 152). Chu in turn sold the drums to a man named Chu., the drums being 
turned over at the Shad Building•. The drums were transported to the 
latter place from Kiahgwan by U.S. Army trucks (R 151). 

Surinoff testified that during July a number of Army empty drums 
had been removed in Arrrry trucks from the storage place at Kiangwan. 

I 

On cross-examination Chu testified that he gave the paper obtained 
from accused to the buyer who was to use it as a pass to get the drums. 
The Army trucks used to transport the drums were obtained by George 
who telephoned the·ATC Motor Pool in accused's presence. Chu was also 
furnished two papers., similar to the one obtained from accused., by . 
George. The location of the drums was pointed out to Chu by George and 
payment for the drums was made to George at ·the .Airfield. Chu admitted 
that previously he had stated that payment had been ma.de in two install
ments., but claimed that his present testimony was true (R 154,155,156). 
With reference to accused's involvement in the sale he testified: 

"Q. Then, at any time in your dealings with George in buying 
these six hundred drums., was Major Pierce involved at all? •

A. I never saw Major Pierce when we are deal.ing with this trucks. 

Q. At any time did you see Major Pierce involved. in your buying 
of these drums? 

A. I did not.• (R 156) 

On redirect examination he stated that he had received eight papers 
in connection with the transaction and testified as follows concerning 

.., their use: 

"Q• Will you tell the court just how and from whom you received 
each of these papers?

A. First time I got four papers and then I give those four papers 
to transport two hundred ·ai-ums out of it. Then., when those 
trucks come back with those four papers. 

INTERPRETER:· Wait a minute., I will ask him again. 

· Whereupon., the. interpreter again spoke to the witness. 
. . 

.A. First time four trucks, four papers., four trucks_ went out., come 
back two trucks and bring along four·papers. Two papers give· 
back to George and again two papers leave _to those two trucks 
_to transport the other drums. 

9 
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Q. Is that all? 
A. The first time I loaded the drums, using .four papers, telling 

the trucks going out along with the four papers then come back 
again the same two trucks, not four trucks, two trucks, and 
bring along with the two trucks the same four papers. And give 
back two papers to George and use the same two papersagain 
transport the other drums. This was the first time, three
hundred drums. On the next day I loaded another three hundred 
drums. George gave me two papers signed by George. I loaded· 
one hundred drums on two trucks and at the -same time I gave 
two papers signed by George to the truck and let them off, 
then afterwards came back those trucks with the papers signed 
by George, bring back, you see, then George then again type 
up four papers again and gave thi~ four papers to Major Pierce 
to sign. And then he again tore up the two papers signed by 
George. 

Q. These four papers signed by Major Pierce are the same ones that 
you testified previously as to being signed in your presence? 

A. I saw M<ljor Pierce sign the four papers. 11 (R 158) 

On re-cross-examination Chu stated that George told him the drums 
. were being sold by accused (R 159), but admitted that when the arrange

ments for the sale were made and when George was paid, accused was not 
· present. · 

On recall Chu identified four tally-out sheets as the papers which 
l!e had seen signed by accused 15 July 1947 and which he subsequently 
received (R 218,220; Pros Exs 19,20,21,22). Each tally-out sheet pur
ported-to release 50 empty drums to "Stand. Oil Co. Filling Station,• 
and each sheet also had a truck registration number which was typed on 

·the sheets by Georce from information furnished by Chu (R 221,222). Chu 
did not sell the drums to the Standard Oil Company Filling Station (R 222). 

Other testimony by Chu showed that on a Monday morning during August 
he, George, and accused had a conversation. George acted as interpreter 
and told Chu that accused was involved in some case about drums. George 
handed a letter he had received from accused, to Chu. The letter was· 
in Chinese and although George could speak Chinese he could not read the 
language. Chu read the letter to George who translated the contents to 
accused. The letter was addressed to accused at his residence in Cathay 
transbns and informed him of the detention of Wong King Yung and the· 
trucks and drums. The letter did not disclose its origin (R 163,164, 
169). Accused through George told Chu to find out "who is the highest 
place in the Chinese Air Force and who detained Mr. Wong in the jail. n 
Chu was unable to receive information about Wong but did find the trucks 
and.drums at·the airfield (R 164). With respect to the con¥ersation 
invoiv.ing iTong King Yung, Chu testified: 
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11 Q. When you met Major'Pierce and George on that Monday 
morning, was there anything else said to you about drums? 

A. At the SHAD Building in the office were three men present 
including myself: Major Pierce, George and me. At that 
time.Major Pierce told George to tell me that, don't let 
anybody know, just tell me to keep quiet. If anybody know, 
CID will come to pick up Major Pierce. 

*· * * Question by Law Member: 

Q. \Tas Major Pierce talRing to you or to George?
A. Major Pierce talked to me through George. 

. * * * 
Q. You testified that Major Pierce, through George, told you 

not to say anything about the drums. Was any reason given 
you? 

A. Because it was an illegal sale. 

* * * Q. l1as this statement ma.de in respect to the purchase of drums 
which you ma.de or the drum deal you testified Mr. Wong was 
placed in confinement for? 

* * * A. Major Pierce told me to keep qu?-,et only to the sale between 
Mr. J"ong and Major Pierce, but pn my dealing only George told 
me to keep quiet. 11 (R 166,168) · 

On l August Soroka was visited by Mrs. 17ong who infonned him of . 
Ylong 1s detention and asked him to intercede with accused to effect Wong's 
release. Subsequently Soroka and Mrs. Wong visited accused. A Miss 
Bernardo was present and Soroka and Miss Bernardo interpreted the ensuing 
conversation. Mrs. '7ong inquired of accused what he intended to do in 
the situation and accused replied that he was trying to contact a 11 higher
up commander" in the Chinese Air Force in order to get Mr. Wong out (R 

. · 204). Soroka again saw accused concerning Wong. Accused told Soroka 
"let them bother their own heads about it. I have got nothing to do with 
it. I signed nothing and they have nothing on me. 11 Accused also told 
Soroka to keep quiet (R 215). 

Soroka was later interrogated by the Chinese Air Force and by the · 
CID. Sometime after these interrogations he received a telephone call 
from accused who arranged a meeting with him. Accused, who was accompanied 
by Miss Bernardo, met Soroka at the iieida Hotel. .As to the meeting 
Soroka testified: 

"***He arrived in his jeep with Miss Bernardo in the front 
seat, asked Miss Bernardo to sit behind, made me sit next to 
him, and asked me the .following questions: 1How are you? 1 I 
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mentioned, I believe, at that time, 'Not so good. I was 
interrogated by the CJD authorities in regards to the sale · 
of drums from Kiangwan airfield.• I believe ·at that moment 
he stopped me and he said, 1Vihat are you afraid of? I am 
the one who should be afraid. I have jurisdiction over these 
drums and not you. 1 Something to that effect, anyway. Then 
he asked me, he says, ·'This morning, I was also taken by the 
CJD authorities or agents, brought over to the airfield and 
identified by the Major Chen', I believe he said, and Mr. Wong. 
•They both identified me. 1 Then he also said that he would be 
brought for trial in a court martial and it all depended on me 
if I kept my mouth quiet or my mouth shut, he would be acquitted, 
but if I said something he would get, I think he said, twenty 
_rears.**·" (R 205) 

Miss Bernardo testified that. she was present when Mr. Wong's two 
wives visited the accused. They asked her to ask accused to get their 
husband out of jail but accus·ed said there was nothing he could do. ' 
She was also present when accused met Soroka at the Weida Hotel. Soroka 
asked accused if the latter had called and accused replied that he had 
not. Accused asked Soroka 11 Do you know of any kind_ of paper signed by 
a certain McLaughlin?" .Soroka replied that he did not know anything 
about it. Soroka mentioned that he had been interrogated by the Chinese 
police about stolen drums and was worried. Miss Bernardo did not recall 
anymore of the con~ersation (R 144,l.1+5). 

Ralph H. Price, a CID agent, testified that in the course of his 
investigation of the alleged sale of drums by accused 'he asked an officer 

· of the Chinese Air Force to have certain Army drums returned to .Army 
control. Price identified Prosecution Exhibit 15 as a docwnent which 
was given to him by the Chinese officer at the interview (R 62) • The 
letter was admitted in evidence and translated to the court as follows: 

• 11 'Date seventh October 1947~ To Col~nel Weissman, Headquarters 
Military Police, United States Army.· Subject: Request forward
ing a!,l official receipt to the Fourth Battalion, Base Operation, 
Chinese Air Force, for the release of the d.;-ums which were 
previously detained by us re 11 Corruption Case" of Chen Zang • 

.. We acknowledge the receipt of your letter dated 27 September 
1947. · We shall be very glad to release to you . t:be five hundred 
forty drums (53-gallon drums) if your official receipt be for-

. warded to the Fourth Battalion, Fourth Regiment, Base Operation, 
Chinese Air Force, in the Kiangwan airbase, as these drums are 
being kept at their premises. Vle also.have informed the Fourth 
Regiment to carry out the release order. Sealed by Colonel Wong 
Wei Ming, Chinese Air Force, ·Supply Headquarters.'" (R 132)(Pros Ex 15). 

. Jason D. Stefania, testified that he was, for the past two years, 
variously clerk, assistant chief clerk and- administrative specialist, 
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,· 
ATC Air SUp:?lY Depot, Kiangwan Airfield, under the supervision of the 
supply officer, Captain Grahal]l, later Captain (Ma.jo~ Ha.sh. ·For a time 
they c~ried drums on stock r~cord cards but ceased to carry drums on 
such records sometime between June and August of-1946, on the advise ot 
a Lt. Rogers, a TM 38-410 supply specialist, from -Wake. That Caltei 
(The Texas Company) and later Standard Oil made monthly reports of the 
POL (petroleum-oil-lubricants) stocks on hand, which included drums. 
His office.kept one copy of the report; Captain Ha.sh signed the rest, 

·which were sent to Supply and Service. The Supply az:d Service Officer 
was the accused. The accused's office was located in the SHA!) Building 
(R 54-59) • , . 

Major Hugh W. Hash, Air Supply Officer, later Base Accountable 
SUpply Officer (about November 1946), testified that from January until · 
August 1947 he was stationed at Kiangwan Airbase, 1580th Base Unit, Air · 
Transport Command. He identified Defen~e's Exhibit No. 2,,saying he had 
seen it in Major Pierce's office but did not recall ever having received 
it in his own. Defense Exhibit 2 was _a letter signed by accused trans-· -
mitting to Major Jia.sh a copy of accused's .letter to "Caltex.n . He 
'identified the signature on both Defense's Exhibit No. 2 and Prosecution 
Exbibit 13 as that of :Major Pierce. He stated, that he was accountable 

. only for the United States Goverrment property that was on his record~ 
at the time he assumed accountability; that Major Pierce was his 
immediate superior officer (R 107), and at no time was he (Major Hash) 

• accountable for empty drums .(R 107); that.these items were carried on 
stock cards in the possession of Caltex (R 108) who had a contract with 
the aircraft maintenance section and handled all of this type.of supply. 
Major Hash signed reports ma.de out by Caltex Company for the gas and oil 
consumption but never for empty drums (R llO). Major Pierce did, however, 
advise Major Ha.sh that he had absolved Texas Company from responsibility 
for empty drwns, but did not give instructions for him (Major Hash) to 
assume accountability for t:tiem (R ill). Major Pierce prepared the area 
for the s:torage of empty drums (R ll2). The form, prepared by the 
witness, on 5,765 drums (Prosecution Exhibit 17) was prepared on order ot 
Major Pierce (R 114), and the number of drums was the number given by Major 
Pierce (R ll6). Prosecution Exhibit 17 was a "Declaration of Surplus 
Property To Disposal Agenct' addressed to the Foreign Liquidation Com
mission, Shanghai, China, declaring as surplus 5,765 empty drums of a 
total cost of $26,576.65. 

The cost to the United states for 55-gallon drums was $7-50 (R 99). 

4. Accused remained silent and no evidence was adduced by the 
defense. 

·5. The evidence thus shows that during 1947 the Texas Compaey 
supplied petroleum products to the Army at Kiangwan Airfield utilizing 
drum;3 which were owned _by the Arnzy' _to transport and store the products 
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furnished. At the airfield were a large number of empty drums for 
which the Texas Company accounted in its reports to the Army. At the 
field .-,ere likewise a nwnber of empty drums which ,vere the property 
of the Chinese Air Force for -which the Texas Company was also furnish
ing petroleum products. The empty drums on the field were segregated 
as to ownership, Army drums in one pile, and Chinese Air Force drums 
in another pile. In June 1947 accused, Director of Services and Supplies 
for the Aii- Transport Command Unit at Kiangw-an, approached Noham: Soroka 
who at the time was employed by the Texas Company at the airfield, and 
inquired of Soroka if he would release empty drums without authoriza
tion. Accused also mentioned that he had·a purchaser for drums. Soroka 
according to his testimony stated that he would not release the drums. 
At a later meeting Sorokaaeain refused to release them. Accused then 
gave Soroka a letter addt-essed to the Texas Company signed in accused's 
name informing the company that it need no longer account for the empty 
drums. At some time in June accused informed 1Ia.jor Hash,· the base 
accountable. officer at Kiang1,an, that he was going to relieve the Texas 
Company of ·accountability for empty drums. After his conversation with 
accused Soroka met an acquaintance, Wong King Yung, a coolie contractor, 
who formerly had been interested in purchasing drums. Soroka upon learn
ing from Wong that the latter was still interested in purchasing drums 
arranged a meeting between Wong and accused. Soroka, according to his 
testimony, was not present at this first meeting, but according to the 
testimony of Wong he was present on both occasions when Wong saw the 
accused. Nevertheless, about three weeks later Uong came to his home 
and made inquiry about the sale. At Yiong's request Soroka accompanied 
him to see accused. In the conversation which ensued Soroka acted as 
interpreter. According to Soroka accused indicated his willingness to 
sell the drums and a price was agreed upon. Accused, however, would not 
agree to furnish a bill of sale, but told Soroka to pick up a tally-out 
sheet from accused's office the following day. Soroka did so, and upon 
observing that the tally-out sheet was unsigned asked accused to sign it. 
Accused refused. Soroka gave the unsigned tally-out sheet to Wong. Sub
sequently, according to Soroka 1s testimony, W0ng returned with the tally
out sheet. and told Soroka that accused wished Soroka to sign it. Soroka 
signed the tally-out sheet with the fictitious name, 11:McLaughlin" and 
returned the sheet to 1'fong. When Soroka first obtained the tally-out 
sheet it purported to be an outgoing tally of 1500 empty 11P.o.c. drums" 
to a Chinese firm or consignee. ¥men Wong returned the sheet to Soroka 
the figure 11150011 had been changed to 111800." 

v7ong 1s version of the transaction differs from Soroka 1s in some 
aspects. According to Wong, Soroka was present when Wong first met 
accused and at that meeting the terms of the sale were agreed upon with 
Soroka acting as interpreter •. On 27 July Wong again accompanied by 
Soroka vi~ited accused and was told that he would receive a pass the 
next day. Wong received an unsigned tally-out sheet from Soroka containing 
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the figure "1500. 11 He returned the paper to Soroka since it was not 
signed and the following day received it back from Soroka signed. 
Soroka told Uong that. accused had told him (Soroka) to sign it. The · 
number of drums had been changed from none thousand., five hundred" to 
•one thousand, eight hundred.• Wong at first testified that he·had 
seen accused make the change in number, but later retracted and testified 
that Soroka told him that the change was made by accused. 

Sometime in July, Major Chen Zang was·visited by accused and an 
interpreter who was not known to ufajor Chen. It is a fair inference from 
the record that the conversation between accused and Major Chen was 
carried on through. the interpreter., Major Chen testified that accused 
told him that 1800 drums were to be sold from his organization to a 
Chinese civilian. He asked Major Chen that a pass be issued to allow 
the removal of the drums. Chen responded that if United States Army 
property was involved there should be an official letter, and accused 
answered him that there would be such·a letter prepared. 

On 20 July Yfong requested·a pass from Major Chen and showed him 
an unsigned paper•. Major Chen told 1Jong he would have to have an 
official letter from the United States Arrey' authority. On 28 July 
Wong reappeared with a signect "chit" on which yra.s written 11 the amount 
of one thousand, eight hundred drums." Major Chen instructed a non
commissioned officer to allow Wong to enter the field when he appeared 
with vehicles. · 

On 1 August v'fong was admitted to the airfield with a number of 
trucks which he loaded with empty dru."lls from the United States A:rrrr:f 
pile to which Wong was directed by a Texas Company employee after show
ing him the tally-out sheet. The following ·day the Texas Company 
employee observed that there were about 500 drums missing from the_ 
United States Army pile. Wong was apprehended by Chinese military 
police as he left the field and the trucks and drums were detained by 
the Chinese military authorities. 

Subsequently Soroka at the behest of Wong's wife asked accused to 
assist in getting Wong released.· Accused refused stating "I signed 
nothing and they have nothing on me." At another c·onversation which 
took place after ah investigation of the matter had begun accused told 
Soroka to keep quiet. A Miss Bernardo, who according to Soroka was 
present at the latter conversation, testified that she did not hear. 
accused tell Soroka to keep quiet. She testified, however, that in . 
the course of the conversation Soroka denied knowledge of' any paper 
signed b;y "a certain McLaughlin." She also s.tated that Soroka mentioned 
that he bad been interrogated by the Chinese police about stolen·drums 
and was worried. · · · · 

At another time in August accused had a conversation with Chu 
K~ng S:,u, a Chinese civilian. The conversation was had through the 
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medium.of one George, the Russian, who could speak both English and 
Chinese but could not read Chinese. Accused gave a letter written in 
Chinese to George who in turn gave it to Chu to read. Chu read the 
leiter to George who in turn translated Chu's reading to accused. 
According to Chu the letter did not disclose-its origin but was addressed 
to accused at his residence in Cathay·Manstons. The letter recited the 
detention of Wong King Yune and the trucK.s and drums. After investigating 
Wong's status at accused's request Chu was told by accused to keep quiet 
about tha sale to -:iong. This latter conversation was also interpreted 
by George, the Russian. 

6. Much of the evidence adduced by the prosecution in this case, 
at first glance, appears to be hearsay evidence which falls within none 
of the recognized exceptions to the hearsay rule•.l'lhile objections to 
much of this testimony were not made by defense counsel contemporaneously 
with its admission, it is consid~red that defense counsel effectively 
saved his objections to all such testimony, and the competency of the 
evidence under consideration will be discussed. 

In general the evidence under consideration falls into two ma.in 
categories, extra-judicial statements of Wong King Yung and Soroka 
testified to by the other, and extra-judicial statements of accused ma.de 
through the medium of an interpreter without any judicial corroboration 
by the interpreter. In the latter situation we have reference to the 
conversations of accused with ·vlong King Yung, Major Chen Zang and with_. 
Chu Kong Seu as narrated in 5 above. 

In general it may be said that the admissibility of such latter 
testimony is determined by the relationship of the declarant to the 
interpreter. Thus in cases where the declarant is under arrest and is 
undergoing interrogation through the medium or an interpreter in whose 
employment declarant has no choice the interpreter must 'authenticate 
his translation by testifying that his interpretation was accurately made. 
(People v. Chin Sing, 242 N.Y. 419,152 N.E. 248; Indian Fred v. State, 
36 Ariz 48, 282 p.930). In those circumstances, however, where the 
declarant 1s use of the interpreter is one' which may be'dictated by his 
choice his statements made through the.interpreter are admissible without 
judicial authentication by_the interpreter. Thus in Com. v. Vose, 157 
Mass. 393, 32 N.E. 355, it was stated: · 

"When tvro persons who speak different languages and who cannot 
understand each other converse through an interpreter, they · 
adopt a mode of communication in which they assume.that the 
interpreter is trustvrorthy, and which makes his language 
presumptively their own. Each acts upon the theory that the 
interpretation is correct. Each impliedly agrees that his 

.language may be received through the int~rpreter. If nothing 
8:ppea.rs to show that their respective relations to the 
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interpreter differ, they may be said to constitu~ him theu-· 
joint agent to do for both that in which they have a·joint 
interest., •• They cannot complain if the language of' the 
interpreter is taken a.s their own by anyone .who is interested 
in the conversation. Interpretation under such circumstances 
is prima facie to be deemed correct.n · 

See Also 116 ~ 800, 803-807. 

Thus since accused's el]iployment of an interpreter in his. comrersa
tions with Wong King Yung, Chen Zang and Chu Kong Saiwas a matter· of· 
his personal. choice his statements as hE:ard through the interpreter 
are admissible without any judicial coITobora.tion by the interpreter 
employed. 

Soroka· in his testi.mon;y was allowed to testify as to what Wong 
told him concerning a conversation Wong had with accused, and Wong 
was allowed to testify as to what Soroka· told him concerning a con
versation with accused. In both instances the conversation pertained 
t.o the signing of' the tall.y..;out sheet, Soroka testifying that Wong 
told him that accused told 'lfrl>ng to have Soroka sign the ~-out , 
sheet ;$lld Iong testifying that when Soroka handed .him the signed tally'-

.·. out sheet Soroka told him 'that accused bad told Soroka to sign it. In 
:this respect the testimony is, in substance, conflicting. At first 
glance,. however., the.admitted testimony, conflicting as it is., appears 
incompetent ·as compounded hearsay. The evidence., however; shows that 
Wong, Soroka., and accused had entered into a' conspiracy- to misappropriate 
government property by a sale ·of the property by accused to Tong with 

· Soroka acting as intermediary, am the circumstance that the evidence 
of ·conspiracy- was established by" the testimony of' accomplices .of dubious 
character· does not render the evidence incompetent (Woods v. u.s.:,: 66 F. 

, (2d) 262}. . 

In regarding Wong as a conspirator despite his many disavowals 0£ 
wrongdoing we merely point to his testimony wherei:p he stated that Major 
Chen was to receive a bribe of. JOO drums; and to the testimony- of Major 
Chert in which he testified that Wong was informed by him that to obtain 
a pass Wong would need an official letter from the United States A.rrrry
authoritt arid that subsequently Wong presented a signed 11 chit.n There 
can be no doubt that Wong with guilty knowledge that the property involved 
in ·:.bis transaction with accused was United States Government property, 
participated with accused and Soroka in a concerted.action to deprive the 
United States of its property. 

Applicable to the' case at hand is the rule enunciated in par 118c, 
J.[:M1 1928: •In cases where several persons join with a common design_ 
in conmitting an offense, a.1.1. acts and statements of each made in 

.furtherance of the common design are admissible against- all of them.• 
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Thus extra-judicial statements of Wong and Soroka are admissible as 
statements ?M.de during and in furtherance of the conspiracy and the 
statements of accused contained therein are admissible as part of 
those statements and as such ?M.y be used against accused. 

The statements of conspirators are ad.'Uissible against.accused 
despite the circumstances that a conspiracy was not charged and 
conspirators were not named in the Charges and Specifications (CM 
275547, Garret; 48 BR 77,99). · 

7. The competent evidence thus shows that pursuant to an agreement 
for sale entered into by accused with the buyer, Wong, through the inter
mediary Soroka, 'Wong on 1 August 1947, at Kiangwan Airfield., China, took 
approximately 500 drums, property of the United States. Theri9 was evidence 
that the cost to the Government of 55-gallon drums was $7.50 each. The · 
cost o:C 40-gallon drums was not shown. Although it was shown that more 
than two months after the taking of the drums by Wong there vtere· some 
540 55-gallon drums in the trucks used by Wong, such evidence is not 
considered as ~ompetent to show that he took 540 55-gallon drums on l 
August. There 'is, however, competent evidence that Wong took! approxine.tely
500 drums from a pile which contained 55-gallon drums .and a considerable 
number of 40-gallon drums, and that the drums taken by Vfong had a value 
in excess of $50.00. · 

£ The evidence in the case tended to show.that the·empty drums 
taken by Wong were impounded by Chinese military authorities. For the 
purpose of showing that the drums in question were United States Govern
ment property there was offered in evidence by the prosecution a letter 
addressed to Colonel 'Weissman., 0 Headquarters Military Police, United 
States.Army'' from Colonei Wong Mei Ming of the Chinese Air Force reciting 

".that 540 drums would be released to Colonel Weissman upon his furnishing 
a receipt. The law member allowed the letter in evidence ·as 11a circum
stanee of ownership of five hundred and forty empty gasoline drums and 
as indicating the willingness of the Chinese Air Force to deliver five 
hundred and forty empty gasoline drums, impounded by them, to the 
United states Army. 11 As thus admitted the letter was incompetent to 
1:,rove that the drums referred to therein were the drums which were the 
subject matter of the misappropriation, and hence as admitted the 
letter was clearly irrelevant. Under the circumstances its admission 
in evidence may not be said to have affected adversely accused's rights. 

9. In the course of trial the prosecution was allowed to offer 
~vidence of a similar offense by accused coilllllitted shortly before the 
commission of the offense upon which trial was had. In refusing to 
strike the testimony of the witness who gave the evidence concerning 

_the.alleged previous offense the law member connnented: 

"***That part of the testimony that is competent, having 
to· do with an alleged previous similar sale of empty drums, 
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is believed to be admissible as a circumstance tending to, 
with other facts, prove an element of proof of the offense 
with which the accused is charged. That is, that the act 
of which the accused is charged was wilfully and knowingly 
done, and upon the 1 fact that where guilty knowledge in respect 
of the act is an element of the offense charged, evidence of 
other acts of the accused, hot too remote in point of time, 
manifesting that knowledge, is not inadmissible by reason of 
the fact that they may tend to establish the commission of 
another offense not charged. 11 (R 172,173) . · 

This was a correct stateme~t of the rule contained in par 112b, MCM, 
1928. In determining the question of the legal sufficiency of the 
finding of guilty (as modified here) we have not resorted to the 
evidence pertaining to such other offense except as to a collateral matter 
shown below. · • 

10. Although Prosecution Exhibit 13, the letter to the Texas Com
pany authorizing that company to drop accountability for empty drums 
and purportedly signed by accused, was admitted in evidence without 
objection, defense counsel in his clmsing argument stated that there 
was no proof that -accused had signed the letter. In this connection 
Chu Kong Sou the witness who gave evidence of the other offense stated 
that Prosecution Exhibits 19,20,21 and 22, four tally-out sheets, were 
signed by accused in his presence. The four exhibits were introduced 
in evidence. These four exhibits contained known specimens of accused's 
handwriting and by comparison the court could determine that the signa
ture on the Texas Company letter (Prosecution Exhibit,13) was that or. 
accused (CM 325112, Halbert). In addition Major Hash identified the 
signature on the letter as ·that of accused. ' 

11. Records of the A.nrry show that accused is 42 years of age., 
married, ani has two children. He was graduated from high school in 
1923. There is no information as to his civilian employment. He had 
enlisted service in the Regular i:a'my from March 1928 until March .1-942 
when he was appointed first lieutenant. Since then he was promoted· 
through successive ranks to that of major att_aining the latter rank in 
October 1943. On 26 June 1947 he was appointed Lieutenant Colonel, ORC. 
He is authorized to wear the following ribbons: Army: Commendation 
Ribbon, Aviation Badge "Air Crew Member", Asiatic-Pacific Theater Ribbon, 
American Theater Ribbon, and World War II Victory Medal. His efficiency 

· ratings range from 11Excellent 11 to 11 Superior. 11 

12 •. The court was legally constituted and had jurisdiction of the 
person and the offense. Other than as hereinbefore noted no errors 
adv:ersely affecting the substantial rights of accused vrere committed 
during trial. In the opinion of the Board of .Review the record of trial 
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is legally sufficient to support only so much of the finding of guilty 
of the Specification of the Charge as involves finding that-at the time 
and place alle~ed accused, did, knowingly and willfully misappropriate 
ab.out 500 drums (oil) of a value in excess of $50.00 property of the 
United States furnished and intended for the military service, legally 
sufficient to support. the sentence and to vrarrant confirmation of the 
sentence. A. sentence to dismissal, and confinement at hard labor for 
one year is authorized upon conviction of a violation of Article of War 
94. 

, Judge Advocate ~-1fi?=-~ 
___,~,.._..¼.....~..,.,, -t'-'....____ t-&fo;:;,,.;:..~·------' Judge Advocate 

_(_On_t_e_m..,,,p_o_r_a_rJ.,__d_u_t~y~)___, Judge Advocate 

• 

• 

.. 
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JAGH CU 328416 1st Ind 

JAGO, Department of the Arrrry, Washington 25, D.C. :2 3 JUL 1948 

TO: The Secretary of the Arrrry 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herevdth for your action the record of trial and 
the opinion of the Board of Review in th~ case of Major Raymond c. 
Pierce (0-442171), Air Division, Army Advisory Group. 

2. Upon trial by general court-martial this officer was found 
guilty of knowingly and willfully misappropriating about 540 empty oil 
drums of a value of about $1670.00, property of the United States 
furnished and intended for the military service in violation of Article 
of War 94. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service and to be confined at hard labo~ 
for one year. The reviewing authority approved the sentence and for
warded the record of trial for action pursuant to Article of Uar 48. 

. -
3. A summary of the evidence may be found in the accompanying \ 

opinion of the Board. of Review. The Board is of the opinion that the 
record of trial is legally sufficiept to support only so lllllch of the 
findings of guilty of the Specification of the Charge relating to amount 
and value as involves a finding of about 500 drums of a value in excess 
of fifty ($50.00) dollars; legally. sufficient to support the sentence 
and to warrant confirmation of the sentence. I concur in tpat opinion. 

During the six months preceding 12 August 1947 accused was Director 
of Supply and 'Service at Kiangwan Airfield, Shanghai, China. At the 
field were stored·a large number of drums used to transport petroleum 
products. These drums which were Army property were in the custody of 
the Texas Company (also referred to in the record as "Caltex"). which 
was supplying petroleum products to the Army at Kiangwan. In June 
1947 accused approached Nohom E. Soroka, a Texas Company employee,. and 
asked Soroka if he would release empty drums without authorization. 
Soroka refused and subsequently accused gave him a letter addressed to 
the Texas Company authorizing the Texas Company to drop accountability 
for drums. Soroka then introduced accused to a Chinese named Wong King 
Yung, who was interested in purchasing drums. Accused agreed to sell 
Wong a number of drums and a price was agreed upon. Accused refused, 
however, to give Yfong a bill .of sale. Uong was furnished a tally-out 
sheet for 1800 drums which was signed by Soroka with a fictitious name. 
On the strength of the tally-out sheet \Tong was admitted to Kiangvran 

.Airfield with trucks and took approximately 500 drums. On leaving the 
field, however, he was apprehended and the trucks and d,rums were detained. 

4. The accused is 42 years of age, married and has two children. 
He was graduated from high school in 1923. There is no information as -
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to his civilian employment. He had enlisted service in the Regular 
Army from March 1928 until March 1942 when he was appointed a first 
lieutenant. Since- then he ·Has promoted through successive ranks to 
that of major attaining the latter rank in (xtober ·1943. On 26 June 
1947 he 'iras appointed Lieutenant Colonel, ORC. He is authorized to 
wear the following: Army Commendation Ribbon, Aviation Badge "Air 
Crew J:Jember, 11 Asiatic-Pacific Theater Ribbon, American Theater Ribbon, 
and Uorld Viar II Victory Medal. His efficiency ratings range from · 
"Excellent11 to 11 Superior. 11 

5. I·recommend that only so much of the findings of guilty of 
the Specification of. the Charge relating to amount, and value as involve,:; 
a finding of about 500 drums of a value in excess of fifty ($50.00) 
dollars be approved, that the sentence be confirmed and carried into 
execution, and that_a United States Disciplinary Barracks be designated 
as the place of confinement. 

6. Inclosed is a !orm of action designed to carry the foregoing 
recommendations into effect, should _such recommendations meet with\ 
your approval. 

I 

2 Incls THOMAS H. GREEN 
1 Record of trial 1Iajor General 
2 Form of action The Judge _Advocate General 

----------1~'./Jm.¢/
( OOMO 1461 2 August 1948). 
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tFARl'MENT OF THE ARla 
IN 'l'HE OF1J:CE OF THE JUDGE ADVOCATE GENERA. ' .<,J>WASHINGl'OH 25, D. C. 

JAGQ - Cll 328447 

UNITED STATES )

l Trial b,- G.C.ll., convened at 
PHILRlCCll, 26 November 1947. 

PriTato IIA: B. TULAG1II Diahonorable discharge and 
(10335340), Co~ c, 58th )) confinement for one (1) yw.r. 
EnginNr Coabat. Batt.&llon (PS) PHILRICOK Stockade. 

fl)LDIIG by the OOARD OF REVImf 
· JOHHOON, BAOOHN and iwra, Judge .Advocates 

1. The Board ot Renn has examined the record ot 'trial in the 
case ot the soldier named aboTe. 

2. The accused was tried upon the foll011:i.ng Charge and Speeiticationt 

CHARGEt Violation ot the 96th Article ot War. 

Specification: In that, Private Mauro B. Tulaganf Compan,y c, 58th 
Engineer Combat Battalion (Philippine SeoutsJ, with intent t.o 
defra11d, did, at Camp Angeles, Aro 74, on or about 20 October 
1947, unlaw!'ully pretend to Private First Cl.au Isidro A 
Agregado that he was still on special duty with Military 
Police Detachment, Camp Angeles, APO 74, well knowing that said 
pretenaes were false, and by means thereof did fraudulentl.7 
obtain from the said Private First Class Isidro A Agregado, 
one Pistol Caliber .45 of the value of about $.38.00, two (2) 
magazines II Pistol Caliber .45 of the value o! about $0.60, 
and fourteen (14) rounda of ammunition, Caliber .45, of the 
Talue of about. $0.30, of a total value or about, $38.90, 
property or the United states. 

The accused pleaded not guilt7 to and was tound guilt,-·ot the Charge and 
Specitication. Erldence of one previous conviction was introduced. He 
waa sentenced to be dishonorabli discharged t.he service, to forteit all 
pa7 and allowances due or to become due and to be confined at hard labor 
at such place aa the reviewing authority .ma7 direct for one 7ear. The 
rnining authority approved the sentence, designated General Prisoners 
Branch, PHIIBIOOM Stockade as the place of confinement and forward.~ the 
record ot trial tor action under Article ot War 50¼. 

). Eridence tor the Prosecution. 

. Accused was reliend as member of the Jdlitary Police Detachment., 
Camp Angeles, P.I., and tranaferred to the 58th F.ngineer Canbat Battalion 
on 6 October 1947 (R. 7, 10). Thereafter on 20 October 1947 accused 
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at.ated to Private First Class Agregado, who was on dut,- in the armor,
detail of the ).{ilitar7 Police Detachment, Camp .Angeles, that he desired 
to "draw a .45 because he go on dut1 at Fllgineer Depot" (R. 7,8). 
Accused was issued the pistol, two magazin .. and fourteen roun~of amrromi
tion for which he signed a receipt. under the name of "F.epinoza" (R. 8,9; 
Proa Ex: l). A.tter accused departed with the pistol, Agregado discovered 
the false name on the receipt, and reported the matter to Corporal Sollven 
(R. 8). Later, the same d&T accused delivered the pistol to Sergeant 
Rogue at the latter's request (R. 9). . . 

Accused stated to the officer who inve1tigated the charges that he 
received the property- in question, signed the receipt. 'With a fict"itioua 
nallle and then went to his own organization (Pros Ex 2). · 

4. Evidence for the Defense. 

. Accused, after being adrised of his rights as a witneaa elected to 
make an· unslfOrn statement (R. ll, 12) to the e!fect that he had been 
usaulted by- two soldiers on 17 or 18 October and that he drew the 
pistol in question on 20 October because he was afraid the1 would attack 
him again. 

5. The Specification of lfhich accused -was found guilty alleges that 
accused did with intent to defraud "unlaw.Cully pretend to Private First. 
Claes Isidro A. Agrigado that he was still on special duty with Military 
Police Detachment. Camp Angeles., APO 74., well knowing that said pretenses 
were false., and b7 means thereof did fraudulently obtain" the propert1 
in question. One of the essential elements of the or.tense charged, if 
not in fact the moat important, is the "false pretense" or "statement" 
lfhich accused. is alleged to have made and on which the victim relied in 
parting nth the property-. In fact that is the gist of the entire offense 
and constitutes the "specific fraud involved" (CK 270454, Kreie; 45 lR 
289 (292) C1il 199641, I!!!!!, 4 BR U..5). This element of the offense 
charged in the instant cue is alleged b1 the words in the specification 
that accused did unlawfully- pretend "that he was still on special duty 

'with Military Police Detachment. Camp Angeles." The record of trial has 
been searched in vain for an7 testimony- tending to show that ~ such 
pretense, statement or representation was made b1 accused. Agregado, 
the person to llholll such "pretense" is alleged to have beeQ made, testified 
that accused stated that he desired to draw the pistol because hen• 
going on duty at the F.ngineer Depot (R. 8). The Sta.rf Judge Advocate 
stated in his review that it ma1 be reasonably inferred that "to go on 
dut1 at the :Ehgineer Depot meant to perform guard du.tr as a member of 
the ll:Uitar7 Police Detachment. 11 The record of trial is devoid of anr 
evidence to the effect that onl,- members of the lW.itar1 Police Detach
ment were assigned such dut1 at the Engineer Depot and consequently it 
is difficult to understand how a statement that accused~ to go on 
dut1 at the :Ehgineer Depot could possibly- give rise to any logical 
inference that he was on special duty with the Military Police Detachunt. 
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Such a contention is without merit and is not sustained by the evidence. 

It is recognized that no particular fonn of representation is neces
sary to constitute a false pretense and that the pretense m~ be made by 
mere actioru5 as .,.,ell as by oral or written statements. In those cases 
however where the ac.tions of accused constitute the offense it is necessary 
to show that his actions in questior, were relied on by the victim in 
parting ldth his property. The record of trial contains no testimony that 
Agregado had ever issued accused a weapon prior to the date of this 
offense 'When accused was a member of the military police detachment nor 
that he issued the pistol in question for the reason that he believed 
accused was still a member of that organization. In fact there is not 
even any testimony to the effect that only members of the military 
police detachment were authorized to draw weapons from Agregado in his 
capacity as clerk in the armory detail of that organization. The Board 
of Review is of the opinion that the record contains no competent 
evidence to the effect that accused made the "pretense" alleged in the 
specification nor that a:ny pretense by accused was relied upon by Agregado 
in parting ldth the property in question and accordingly t~o essential 
elements of the offense charged were not proved. 

There is however an additional ground for holding the record legally 
insufficient even though it be assumed that the exact pretense, namely, _ 
ttto go on duty at the Engineer Depottt was properly alleged in the specifi
cation. The principle is too well settled to admit of argument that the 
representation or pretense must relate to a past or existing fact and 
not an act to be performed in the future. The pretense 'Which accused 
made and by which he obtained the pistol was that he was going on guard 
duty at the Engineer Depot. This representation was false as accused 
admits he went immediately to his organization but as it related to an 
act to be accomplished in the future it could not form the basis for too 
offense of obtaining_ property- under false pretense. In Clark's Criminal 
Law, Sec 103-104, page 364, it is stated that "a_ request for a loan of 
money sa;ying, •I am going to p~ my rent•, is a representation as to 
the future, and not a false pretense within the statute.• 

of Review holds the record 
ngs of guilty and the 
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JAN 29 1948 
JAGQ ~ Cll 328447- 1st Ind 

JMXJ,· Dept,. of' the A.r,q, Washington 25, D. c. 
TOi Commanding General, Ph:illppines-Ryuk;yus Comnand, Aro 707, c/o Post

master, San Francisco, California. · 

1. In the case of' Private Mauro B. Tulagan (103.35340), Company C, 
58th Engineer Combat Battalion (PS), I concur in the foregoing holding 
by- the Board of' Review that the record· of trial is ·1egall7 insutticient. 
to support the findings of guilty- and the sentence, and rec01!1111end that 
the findings of' guilty- and the eentence be disapproved. 

2. When copies of' the published order in this cue are forwarded 
to this office, together with the record of trial, they should be 
accompanied by- the foregoing holding and this indorsement. For con
venience of reference please place the file 'number of the record in 
brackets at the end of' the published order, as follows: 

(CU .328447) 

• 
1 Incl THOMAS H. GREEN 

Record of' trial Major General 
The Judge Advocate General 
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DEPARTMENT OF TEE ARMY 

In the Office or The Judge AdTOcate General 
Wa.shington 25, D. c. 

JA.GK - CK 328461 
1 . Fc-8 ·, 18\,; ;_.( ,.::,4 

u u·r TED s TATE s ) AMERICAN GRAVF.S REGISTRATION C01dYAND 
) 

Te ) Trie.l by ~.C.:M., convened at Paris, 
Fre.uce, 18 December 1941. Diamisse.1, 

Ce.pte.in RUSSELL P. ROBINSON ~ total forfeitures end oontinement'for 
(0-319674), Infantry. ) fhe (5) years. 

-----------·------------------OPINION or the BOARD OF REVIffi 
SILVERS, ACKROYD and LANNING, Judge Advocates 

1. The record of trial in the case of the officer iWned e.bon hu 
been examined by- the Board of Renew e.nd the Board submits this, its 
opillion, to The Judge Advooe.te General. 

2. The aoouaed wu tried upon the follcnring charges and specif'ioa.
tiona I 

CHARGE• Violation of the 58th J.rticle of War. 

Specifications In that Captain Ruuell P. Robinaon, Embarkee 
Transient Detachment, 7749 Staging Area., then of Hea.dquartera,. 
1533 La.bor Super'rl1ion Comp...,-, did, a.tor near Berey-Au-Ba.o, 
France, on or a.bov:b 6 October 1946, desert the ur'ri.oe of the 
Ullited States &Di di~ remain a.bsent in desertion until he we.1 
e.pprehended a.t Paris, France, on or about 28 October 1947. 

ADDIT IONA.L CHARGE Ia Violation of the 94th Article of War. 

Speoitice.tion la In that Captain Ruuell P. Robinaea, •••, . 
.did, a.t Faria, Fr&M•, on or about 6 llonllber 194-6, preaent 
for appronl and payment, a ola.im age.inst the United Ste.tea, 
'by' presenting to Major A. J.. Amunrud, m, Um.ted Sta.tea Jr-,, 
duly- a.uthorbed to a.pproTe e.nd pq auoh old.•,' in the ut0m 
of $121.40 tor bue a.nd loqertty' 'fl&Y', toreip Hnioe pq, 
1ubaiateJ10• &llowanoe e.nd rent&l allowa.DOe, u \eug due hia 
tor th• period l October 1946 to n Ootober 1946, tet&lhc 
1420.90, leu debit• totalillg 1299.50, aJMl did HNiw ill · 
p~Jrt theref'or the 1ua of $121.40 tro:a the diaburaiJI& ettiee 
of' id.cl lf&jor J.. A.• .Am.unrud, FD, whhh cl.aia wu talH u4 
tra.udulellt ill th&t the 1aid. Ca.pta.in Ruaull P. Robinacm waa 
:raot. eatitled. t• bu•, longen.ty- and f'oreign HMioe, 111\lil•
tenoe a.llOll'aDH allcl renta.l allowance pq fer the period..& 
Ootober 1946 to U October 1946, inoluiw, aDd. waa thn 
knowu- by t» ad.cl Captai• RuaHll P. RobiDIOD. to "IJ• ~a.la• 
au:l tre.ud.uleut. 
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NO'l'Ea Spe oiticatiens 2 to 12, inolusi'fe, n.ry JU.teriall7 f'ra 
. Speoitica.tio:i:i. l only a.a to date each alleged i'alae cl&ia wu 
presented, the amount andperiod tor whioh claim wa.a ma.de and 
the finance officer to whom each was presented, as follow, a 

~ Date Claim Amount Period for which Finanoe Officer to 
Presented Received Claim Ma.de Whom Presented 

2 15 Nov 46 $241.40 l Oct 46 to lilj A A .AJnunrud, m 
31 Oct 46 

3 17 Jan 47 $380.65 l Nov 46 to laj F S Stratton, FD 
31 Deo 46 

4 20 Mar 47 $241.86 l Jan 47 to J.B.j F S Stratton, m 
28 Feb 47 

6 4 Apr 47 $192.90 l Mar 47 to J.aj F S Stratton, m 
31 Mar 47 

6 17 Apr 47 $125.00 l Apr 47 to Maj F S Stratton, FD 
17 Apr 47 

7 20 May 47 $125.00 l Mey- 47 to Maj F S Stratton, FD 
20 Nq 47 

8 l Aug 47 $626.40 l June 47 to Maj F S Stratton, m 
31 July 47 

9 6 Sep 47 $263.90 1 Aug 47 to Mlj F S Stratton, FD 
31 Aug 47 

10 18 Sep 47 ~130.00 1 Sep 47 to Maj F S Stratton, FD 
18 Sep 47 

11 22 Oct 47 $640.30 1 July 47 to Col · B J Tullington, m 
30 Sep 47 

12 23 Oot'47 i250.00 1 Oct 47 to Col B J Tullington, FD 
23 Oot 47 

.ADDITIONAL CHARGE IIa Violation of the 96.th Article of' War. 

Specifioaticna In that Captain Russell P. Robinson, •••, did, 
at Pe.ria, France, on or a.bout 28 October 1947, wrongf'ull;y 
have in his possession falae official orders, purportedly 
issued by the Commending Officer of the 39th Reinf'oroement 
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Battalion, 17th Mljor Port, Bremerhaven, in words e.nd figure•, 
substantially a.s follow•• 

1139th REIN. BATTALION 
17th Major Port 

Bremerhaven, Ge~ 

APO 751 
19 Oct. 47. 

---------- :sx.TRACt ---------

SPmliL ORDER NUMBER 

136 

4. The tol na.med O & Ell will report to the Provos1; Marshal 
ottice, Graves Registration, Paris, France, on or a.bout 20 Oct 
47. Upon completion ot TDY, 0 & E1l will ret!Jrn this ~. Period 
not to exceed 10 da.. Travel by- rail is auth. (Auth. TWX, Bl• 
USFE? dated 19 Oct 47 • TDN FD 33 P 433 - 02 A 0425 - 23) 

CAPT. RUSSELL P. ROBINSON - 0 • 319674 

Pvt. Albert J. Benedetto - 31145710 

By- order ot Colonel LOCKETT 1 

H. A. GUNDERSON 
1st Lt., A.G.D. 
Adjutant 

OFFICUL1 

H. A. GUNDERSON 
lat Lt., A.G.D. 
Adjutant 

I certify thia 1a a true oopya 

s/ Rusaell P. Robinaon 

T/ RUSSELL P. ROBINSOlf 
Ca.pt. .Inf'•" 

which said orders were, as he, the said Captain Rusaell P. 
Robinson then well knew, falael7 ma.de. 
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He pleaded not guilty to desertion in Tiola.tion of Artiole ot War 58 but 
guilty- to abHnoe without lea-.e tor the period alleged in Tiolation of · 
Artiole of War 61. He plea.ded guilty to all other oh&rges and epeoitioa.• 
tion.s. · n. wu found guilty- of all ohargee a.nd. apeoif'ica.tions. No eTi• 
denoe of preTioue oonrlotiona wu introduoed. He was sentenced to be 
dismisaed the Hr"fioe, to forfeit all pay and allowances due or to beoOJDf3 
due, a.n:l to be confined a.t hard labor, at auob place as the·re"fining a.u
thori'ty' Jllight direct, for ten years.· The. reviewing authority- approved the 
aentenoe but reduoed the period of oonf'inanent to ti.Te y-eara, and forwarded 
the record. ot trial tor action under Article of War 48. 

3. 'rhe Board of Re,ia, a.dopta the statement of the law and erldenoe. 
· contained in the St&tt Judge Advocate' a ~e'ri.ew. 

4. Reoords of the Department of the A:rrrry show that the accused is 
34 ;yea.rs of age, ha.a_ been :11arried and is the father ot one ion. He graduated 
from Culwr Military- .A.ca.deny in 1932 am wu engaged as a aa.lesman for aenral 
industrial co'noern.a prior to being oommisaioned a second lieute:aant, AUS, 
in April 1942. His efficiency- reports &Terage "Excellent.• 

5. The court was legally constituted and had jurisdi otion onr the 
accused and of the oft'enaes. No errors injuriously affecting the aubatan
tia.l rights of the a.ocused were oommitted during the trial. The Board of 
Renew is of the opinion that the record of trial is legally sufficient to 
aupport the findings of guilty and the sentence as approwd by the review
ing authority and to warra.nt oontirma.tion thereof. Dismissal 1a a.uthorbed 
for a 'ri.olation of .A.rtioles of War 58, 94 or 96. 

http:warra.nt


{101) 

JAGK - CM 328451 1st Ind 

JAGO, Dept. of the .Army, Washington 25, D. c. 

TOa The Seoretary of the Ar~ 

1. Pursuant to Executive Order No. 9556, dated ~ray 26, 1945, there 
are transmitted herewith for your action the reoord of trial and the 
opinion of the Board of Review in the oase of Captain Russell P. Robinson 
(0-319674),. Infantry. 

2. Upon trial by general court-martial this officer was found guilty 
of desertion in violation of Artiole of Wa.r 58, twelve offe~es of present
ing for approval false and fraudulent pay vouchers in violation of Article 
of War 94, and wrongfully having in his possession false official orders 
in violation of Article of War 96. He was sentenced to be disiidssed the 
service, to ·forfeit all pay a.nd allowa.noes due or to become due, and to be 
confined at hard labor at such place as the reviewing authority might direct 
for ten years. The revi aw-ing authority approved the sentence but reduced 
the period of confinement to five yea.rs and forwarded the record of trial 
for action under Article of War 48. 

3. A summary of the evidence may be found in the review of the Staff 
Judge Advocate, which was adopted in the a.ccompan;ying opinion of the Board 
of Review as a statement of the evidence and law in the case. 

I concur in the opinion of the Board of Review that the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation of the sentence. 

On or a.bout 5 October 1946 the accused absented himself without authority 
from his organization, the 1533rd Labor Supervision Company, then located at 
Berry-au-Bae, France. He became attached· to a .French girl with whom he lived 
in a hotel in Paris, France, until he was apprehended on 28 October 1947 by 
an agent of the Provost Marshal's Office in Paris. At various times within 
the period of the unauthorized absence the accused presented twelve false 
and fraudulent pay vouchers to u~s. Army Finance officers, collecting in 
excess of $3,000.00 in pay and allowances to which he was not entitled. 
When apprehended the accused had on his person false orders purporting to 
place him on temporary duty in Paris. 

Information leading to the acoused' s apprehension appears to have been 
furnished by Tarious Frenchmen to whom the accused had become indebted tor 
hotel bills and entertainment. The accused pleaded guilty to absence with
out leave for the period alleged in the specification of the Charge, in 
viola.ti.on of Article of War 61. He pleaded guilty to all other charges and 
specifications. Ai'ter the Law Member had explained to the aooused the mean
ing and effeot of' his plea. he stated that he desired the pleas of guilty to 
stand. 
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Tho aocused is 34 yea.rs of age and ha.s been married but ia now divorced. 
He is the father of a son about six yea.rs of a.ge. He graduated from Culver 
Military Acadexey- in 1932 and was a. salesman for various companies prior to 
being commissioned a second lieutenant, AUS, in April 1942. 

4. There is attaohed to the record of trial a letter from the review
ing authority recommending that, in view of accused's pleas of guilty, his 
repentance for his misdeeds and the probability that he can be rehabilitated, 
consideration be given to the designation of an appropriate disciplinary 
barracks a.s the place of confinement. There has also been received in m:, 
office a petition signed by all the members of the court wherein it is recom
mended that consideration be given to the designation of an appropriate U.S. 
disciplinary barracks as the place of oonfin8lD8nt so that the accused might, 
if his conduct merited it, be eventually afforded the opportunity to reenlist 
in the Aruw. One of the members signing the petition excepted the portion 
thereof relating to possible reenlistment. 

I recommend that the sentence as approved by the reviewing authority 
be confirmed· a.n1 carried into execution. In view of the recommel'.ldations 
concerning tm place of confinement, and the apparent absence of any prior 
criminal record of the accused, I recommend that an appropriate U.S. dis
ciplinary~ be designated as the place of confinement. 

5. Inclosed is a form of action gned to carry into execution the 
foregoing recommendation should it meet wi~ your approval. 

2 Inola THOMA.S H. GREEN . 
1. Record of trial Major General 
2·. Form of action The Judge Advocate General 

GCMO 61, 4 March l?h8) • 
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DEPARTMENT OF THE ARllI 
IN THE OFFICE OF THE JUDGE ADVOCATE GmmAL (103)WASHINGTON 25, D. C. 

JAGQ - CM 328477 3 FEB 1948 

UNITED STATES ) FIFTH AIR'FORCE 
) 

v. Trial by- G.C.M., convened at 
Aro 704, 28, 29 October 1947. 

Private CLEVELAND N. lOORE ~ Dishonorable discharge and 
(RA 18252245), Headquarter• confinement for three (3) 
and Base Senice Squadron, ~ yea.rs. Federal Reformatory-. 
13th Air Depot, Aro 704. ) 

HOLDING by- the OOABD OF REVIlJJ' 
JOHNSON, BAUGHN and KANE, Judge Advocates 

1. The record of trial in the case of the soldier named above baa 
been examined by- the Board of Review. 

2. The accused was tried upon the follo'Wing Charge and Specification: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that, Private Cleveland N. Moore, Headquarters 
and Base Service Squadron, 13th Air Depot, did, at JAMA. Arrq 
Air Base, Honshu, Japan, on or about 20 August 1947, wilfully-, 
feloniously- and unlnfull7 kill Sbinnosuke Yamagata, a human 
being, by- beating him on the head, face and bodT with a carbine 
and with one or more stonu. 

He pleaded not guilty-·to, and was found guilty of, the Charge and Specifi
cation. Evidence of one previous conviction was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all pa7 
and allowances due or to become due and to be confined at hard labor for 
seven (7) 7eara. The rerle'lli.ng authority- approved onl7 so mu.eh of the 
.f'inding of guilty of the Specification of the Charge as involved a finding 
that the accused did, at the time and place alleged, felonioualy- and 
unlaw.tull7 kill Shinnosulce Yamagata, a human being, by beating him on the 
head, f'ace and bod,y with a carbine and with one or more stones, approTed 
only- so much ot the sentence as provided for dishonorable discharge, total 
forfeitures and confinement at hard labor tor three (3) years, designated 
the Federal Reformatory-, El Reno, Oklahoma, or elsewhere u the Secretar7 
of' the Army may- direct as the place or confin~~ f and torwarded the 
record ot trial tor action unde~ Article of War ,u,. 
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3. Eyidence for the Prosecution. 

At approximatel:, 182.5 hours, 20 August 1947, Private First Class 
:U:elvin B. Gable, a sentry on Post #17, Signal Supply Area Salvage DePot, 
Aro 704, heard three shots fired (R. 10) and proceeded to the adjoining 
Post to investigate where he found accused, a sentry on that post, stand
ing approximately 10 feet from a wounded Japanese. ·Accused was holding 
his calibre .30 carbine in the position of port arms (tt. 10, 12), and 
the Japanese was lying "* * * on his back and sort of twisted over * * * 
he was trying to get up and blood was running from his right temple" 
(R. 10). The Japanese was wearing only shoes, leggings and trousers and 
was unclothed above the waist. Private Gable did not obsene &Il1' blood 
or bruises on the body of the Japanese and accused would not permit him 
to approach within a distance of l+O to 60 feet of the scene but the light 
conditions were sufficiently good at that time for him. to obsene competentl:, 
the events. Accused informed him. that he had "just shot a man" and 
requested that Private Gable give him his weapon since his carbine waa 
out of shells (R. 13). This request was refused (R. 13). After remaining 
at the scene for approximately one minute PriTate Gable left to summon 
the Corporal of the Guard. The accused's weapon was in good condition at 
that time, there appeared to be no blood on accused (R. 11, 12), or on the 
concrete upon which the ·Japanese was lying and the Japanese did not appear 
to be bleeding profusely from the wound in his temple (R. 11). \ . 

Private First Class Howard G. Qrl.se, a Military Policeman on town 
patrol whose duty included checking the supply area every half hour, was 
informed of the difficult:, by Private Gable whom he encountered at the 
main gate. l'hereupon, Private Guise proceeded to the scene of the shoot
ing arriving shortly after 1830 hours •. He observed accused standing 
approximately- 6 feet from a Japanese who was lying somewhat on his side 
and was covered with blood. Accused was holding his carbine at a port 
arms position, and he had blood on his hand and body and there was blood 
on the carbine. Accused related to Private Guise that he "yelled 'halt'" 
to the Japanese and then fired a shot whereupon the Japanese fell. When 
the Japanese regained his feet the accused fired again and the Japanese 
fell for t~e second time. Although uncertain as to whether or not the 
Japanese had regained his feet for the third time, accused stated that 
he broke his carbine by mocking him do'Wll at that time (R. 20). Accused 
further told Private Guise that it the Japanese got up once more he was 
~oing to knock him. down again and was advised that this was unnecessary·
lR. 21.). Private Guise obsened a bloody rock in the immediate area. 
According to accused, the Japanese had struck his head on the rock when 
he tell. Private Guise left the area after three or !our minutes to 
summon proper .mll1tary authorities (R. 24). Shortly thereafter, Private 
Gable returned to the scene and upon approaching to within five or six 
!eet of the Japanese, obsened that the latter was covered with blood 
above his waist and was lying in a pool of blood (R. 12). The Japanese 
appeared motionless lying on his back with his head on the ground (R. 18). 
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Private Gable observed wounds upon the Japanese's upper extremities in 
addition to the wound upon his right templa previously noted. He like
wise observed that accused had blood on his hands, that the carbine was 
broken at the balance and that there was blood on both the barrel and the 
stock o! the weapon (R. 12). Some five or six minutes after Private 
Gable returned to the scene, Corporal George G. tbittaker of the Provost 
Marshal's 0!fice arrived. Accused halted Corporal \~Jhittaker by stating 
"stop, don't come any closer." Corporal \'ihittaker, upon observing that 
accused was in a highly nervows condition, obeyed his order. Arter talk
ing to the accused for three or four minutes, however, the latter brought 
his rifle over and placed it upon the hood of the jeep Corporal 1~bittaker · 
was driving (R. 25). At that time Corporal Vibittaker observed that the 
carbine was bloody and had a broken stock, and that there was no shells 
in the gun (R. 25-27). \~bile at the scene Corporal Whittaker saw the 
Japanese on the ground, co-..ered with blood above the waist (R. 25); 
blood was nowing from the back of the Japanese's head and there were 
several pools of blood approximately three feet in diameter upon the 
concrete in the immediate vicinity (R. 25). Blood spots of approximately 
the same dimensions were seen at 2000 hours on the same night by Technical 
Sergeant Leo B. Reyes, investigator. Sergeant Reyes observed in addition 
to the blood spots on the pavement, a broken rock with blood in the cracks. 
This was "a few feet away" from. the nearest blood stained area on the 
concrete and there was no blood under the stone or within any reasonable 
distance thereof (R. 30-32, 3$). Six other blood stained stones were 
found within a radius of some 30 feet from the stains on the concrete at 
approximately 0900 hours the following day (R. 31, ~). Several cartridge 
cases were also found "a considerable distance" from the pavement (R. 31). 

Captain James C. Caldwell, the Provost Marshal, talked to the accused 
concerning the incident at about 1900 hours., 20 August 1947. The captain 
informed accused that "there would probably nothing come of it; that if 
the man died he would probably be court-martialed and it 1f0uld be placed 
on his record that this occurred in line or duty" (R. 42-45). Captain 
Caldwell explained that this was told to accused "to set his mind at ease," 
since he had recently been released from the stockade and was apprehensive 
about being reconfined (R. 45). Accused was placed in a.rrest and sent to . 
his barracks (R. 42, 46). · Later the same night Captain Caldwell summoned 
accused, warned him of his rights under A.rticle of War 24 and obtained a 
verbal unsworn statement from him. Another statement was similarly- taken 
from accused in Captain Caldwell's office the following morning and later 
the same day acc11sed "went through the sequence of events as they- happened" 
at the scene as he related the happenings to Captain Caldwell (R. 42-46). 
In all three statements, which were an "exact repetition" ot each- other 
(R. 46), accused stated that as he was walking his post in the 317th · 
Signal Supply Area someone ran out from behind a building and proceeded 
toward the south. The acc11sed challenged him a.gd then fired a shot over 
the man's head.· The man kept running and accu~ed fired again. The victim 
staggered and "went down. 11 Then he ~ried to get up and acc11sed fired the 
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third time, which shot, according to accused, missed the man. Accused 
approached the intruder and "struck him with a vertical butt stroke and 
followed up with a slash with the butt at which time the ri!le broke in 
two pieces. He kept calling for the Corporal of the Guard all of the 
time and very shortly another sentry came over" (R. 47). Accused also 
stated to Captain Caldwell that "after he had broken his rifle the . 
Japanese tried to get up again and he picked up a rock and hit him on 
the head with it * * * three or four times" (R. 47}. He stated that he 
did not strike the Japanese after the other sentry- went to summon the 
Corporal of the Gu.a.rd and denied having anything to drink after 1500 
hours the day in question (R. 1+7). . · 

Approximately thirty minutes after the incident, an ambulance from 
the 376th Station Hospital removed the injured Japanese, who was subse
quently identi!ied as Shinnosuke Yamagata of Sugina.mi-Ku, I+ Choma 1+8, 
Tokyo (R. 13, 53, 62, 63; Pros Ex B). The victim was given treatment 
at the Kyosai Hospital, Tachikawa Prefecture at about 2100 hours that 
night (R. 51+, 65), subsequently- on 20 August 191+7, or a date "right 
close" thereto, Captain Robert E. Cook, a medical officer on detached 
service with the 376th Station Hospital, witnessed an autopsy performed 
upon the body of Yamagato at the Kyosai Hospital by a Japanese pathologist 
from Tokyo University (R. 39, l+O, 53, 51+; Pros Exs B, G, H, I). According 
to Captain Cook, it was not possible to determine from the autopsy the 
actual cause of death but, in general, Yamagata died of injuries to the · 
head, either by bleeding to death as a result thereof or because of injur7 
to the brain (R. 55). There were thirteen separate lacerations on the 
head of the deceased, with bruises under each,, and five separate fractures 
of the skull - three d~pressed and two linear. In each of the three 
depressed skull. fractures, the bone was broken away from the cranium and 
forced into the skull cavity. 11The first was a fracture in the left 
pareital bone, round in shape, about one and one-half sentimeters in 
diameter, and merely- a depression of the outer table upon the inner 
table. The second was in the right frontal bone * * * an elongated 
deJressed skull fracture about three centimeters long and one-hal! centi
met.er wide, which penetrated the inner and outer tables of the skull. 
The third was in the left occipital region, deep on the neck under the 
muscles. The triangle of the bone pointed up (R. 55, 56, 58, 60). The 
brain itself showed multiple contusions and there were hemorrhages into 
the brain (R. 56). The dutra or covering o! the brain had not been 
penetrated, however" (R. 59). Captain Cook further testified that it 
required a "pretty hard blow" to produce a depressed skull fracture and 
that one of the bloe "was through one of the thickest portions of the 
skull. and it was also covered by the muscles of the neck. It takes a 
blow of great force to produce a fracture like that" (R. 56). The 
particular fracture last referred to could not have been caused by fall
ing upon a rock, although several of the other fractures could have been 
so caused (R. 56). Of the several. rocks exhibited to the witness (Pros 
Exs B, D), neither nre, in the opinion of Captain Cook, of a character 
capable of be~ used to pro·duce the fracture in the left occipital region 
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on the bod,Y ot the victim (R. 57-59). The muzzle ot a carbine, or the 
butt thereof, were, however, or such composition as to be capable or 
producing one or more or the skull fractures (R. 58, 59). In most 
cases a depressed skull·rracture results in unconsciousness, but it is 
possible for a man having a depressed skull fracture to "walk awa;r'' 
(R. 62). Any of the blows producing a skull fracture would be capable 
of rendering a man unconscious (R. 58). 

In addition to the above head injuries, the autopsy disclosed that 
on the left side or the bod,Y there were senn fractured ribs (R. 56). 
There were no wounds on the Japanese caused by- a bullet insofar as 
Captain Cook could determine (R. 58). 

4. Evidence for the defense. 

First Lieutenant Alan M:. Hurst, Air Corps, was called as a witness 
for the defense and testitied relative to the treatment or the Japanese 
Yamagata at about 2100 hours 20 August 1947 at the Kyosai Hospital. 
According to this witness, the deceased stated that he lived in Sugi.nami
Ku, in answer to a question ot the Japanese doctor, and later he uttered 
the word ntasukerin., meaning "save me" (R. 64-66., Pros Ex B). He .further 
testified that he obserTed that the Japanese was consci"ous two or three 
hours prior to treatment at the hospital while he was lying at the rail-
head in the 317th Area at "JAllA" (Japan Area lCateriel Area) (R. 66). · 

The accused., who had been tull:r advised ot his rights by counsel, 
elected to remain silent (R. 66). · 

In the course of the trial, evidenM adduced by the prosecution 
favorable to the accused showed that he vas posted as a sentinel at 
approximately 1800 hours 20 August 1947 on Post No. 14., 317th Area, 
Signal Supply Area, Salvage Depot st JAUA.11 (R. 9, 10, 19, 53): that he 
properly- performed his· duty when he halted the sentry from adjoining : 
Post No. 17 and Corporal Whittaker some distance from the scene ot the 
shooting (R. 14, 27); that no one was permitted in the area or on 
accused's post without proper authority- and if a Japanese was found in 
the area after 1800 his presenc_e llOuld be unauthorized (R. 14, 51, 53) J 
that on 20 August 1947 each guard on Posts No. 14 and 17 were issued only' 
three shells but thereafter each was issued thirteen rounds (R. 14, 51); 
that the Japanese was wearing rubber or canvas Japanese-made shoes rather 
than 'WOOden shoes (R. 29); that prowlers were reported in some areas 
practically- every- night (R. 51); and that deceased was still conscious 
immediately prior to being removed from the scene of the incident (R• 66). 

5~ Accused was arraigned and tried for the offense of .manslaughter 
in violation of Article ot War 93. Proo! required tor that offense in
cludess 

"(a) That the accused killed a certain person named or 
deecri_bed b7 certain means, ae alleged (this involves proof 
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that the person alleged to have been killed is dead; that he 
died in consequence of an· injury received by him; that such 
injury was the result of the act of the accused; and that the death 
took place within a year and a day o! such act); and (b) the 
!acts and circumstances of the case, as alleged, indicating that 
the homicide amounted in law to manslaughter." \ Par. 148!. and 149~ 
MCM, 1928, p. 164,167). 

In view of the COJDPetent direct and circumstantial evidence in the record 
o! trial in support of (a) above, the Board of Review is herein concerned 
only l'd.th the element of' proo! enunciated under paragraph (b). The 
omission of' the word "willfully'' in the Specification and the reduction 
of the sentence to that prescribed for involuntary manslaughter, by the 
reviewing authority, further limits consideration to that lesser included 
offense. 

"Involuntary manslaughter is homicide unintentionally caused 
in the comission of an unlawful act not amounting to a felony, 
nor likely to endanger lite or by culpable negligence in perform
ing a lawful act or in performing an act required by law (Clark) 
(Par. 149.!, MCM, 19281 p. 165,166). It is further provided in 
the :Manual for Courts-Martial 1928: 

"In involuntary manslaughter in the commission of an 
unlawful act, the unlawful act must be evil in itself by reason 
of its inherent nature and not an act which is lVl'ong only 
because it is forbidden by a statut,e or orders. T_htUI the 
driving of an automobile in slight excess of a speed limit 
duly fixed, but not recklessly, is not the kind of unlawful 
act contemplated, but voluntarily engaging in an &!fray is 
such an act. To use an immoderate amount of force in sup.
pressing a mutiny is· an unlawful act, and if death is caused 
thereby the one using such force is guilty of manslaughter 
at least (Par. 149.!, MCM, 1928, p. 166). 

In considering the facts in the instant case in the light of the 
aboTe definitions, it is essential to emphasize at the outset that the 
deferuses of "legal justification" and "legal excuse" prevail whether 
the o!fense be murder or manslaughter in either degree. In a homicide 
done in the perf'ormance of duty, "the general rule is that the acts ot 
a s1.1bordinate otficer or soldier, done in good faith and without malice 
in compliance with his supposed duty, or ot superior orders, are justi
fiable, unless such acts are manifestly beyond the scope of his authority 
and such that a man ot ordinarr sense and understanding would know to be 
illegal" ((Wharton on Homicide) par. 148!., MCM., 1928, P• 16)). This 
contemporary rule appears to be based historically upon such precedents 
as the early case of United States T. £!rt, 25 Fed. Cue 306-309, (cited 
in footnote p. 675, Winthrop's llilltary Law and Precedents, Second 
F.dition, 1920 Reprint) wherein it is •tateds 
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"It is not ever7 killing of a human being that is criminal. 
Man7 homicides are of such a nature. as to be no crimes at all * * * 

"It was the dut7 of the prisoner as officer of the guard to 
preserve the peace within the fort., and to suppress disorderl7 
and mutinous conduct. He was authorized to use all proper and 
reasonable means to accomplish this end. But the means used and 
the force applied should be measured by the necessity of the case. 
For instance., the law would not justify the killing of a single 

·unarmed soldier eV"en thaugh drunken riotious or even mutinous 
when he could be arrested without resort to such extreme means. 
The ·means used must be proportionate to the end to be accomplished. 
In order to determine whether the homicide., now under investi
gation., was lawful or unlawful you (the jury) should consider what 
under the circumstances of the case would appear to a reasonable 
man to be the demands of duty*** it must be understood that the 
law will not require an officer charged with the order and discipline 
of a camp to weigh with scrupulous nicety the amount of force 
necessary to suPpress disorder. The exercise of a reasonable 
discretion is all that is reguired. 11 (Underscoring supplied) 

Thus it is clear that the Board of Review in the present case iB 
concerned solel7 with the question of whether there is in the record 
competent evidence., either dire~t or circumstantial., establishing that 
the acts of the accused were manifestly beypnd the scope of his 
authority as a sentinel and would be known to be illegal. to a man of 
ordinary sense and understanding. Stating the principal somewhat dif
ferently the Board must determine whether there is substantial evidence 
of record in the case presented by the prosecution tending to show that 
accused was justified for his acts., or excused or., if not., whether he 
failed to meet the burden.sometimes considered as cast upon him., viz: 

"If the killing is proved or admitted by the accused., 
malice ma.y be inferred from the circumstances already proved., 
and it is then incumbent upon the defendant to prove circum
stances that nll. excuse., mitigate or justify the killing., unless 
(and this exception is extremely important) the proof offered by 
the state tends to show that the defendant was excused or justi
!!!g. If circumstances are shown by the state from which., when 
uncontradicted or proved., a presumption of malice is drawn by the 
law., as, for example., the intentional use of a deadly weapon., or 
from which an inference may be drawn by the jurors., it is con- . 
sidered that the state has satisfied the rule casting the burden 
upon it, and that the accused· it he wishes to excul te himself' 
must prove the facts on which his defense is based." Sec. 575, 
Homicide., Underhill's Criminal Evidence., Fourth Editiim; under
~coring s.uppli~). 
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The precedent last cited and legal authority of similar import from non
military jurisdictions are or questionable applicability to the instant 
case., especially in view of their remote relationships to the military 
and their lack of cognizance of military procedures and the exigencies 
of the military service. This is exemplified to a degree by the language 
of the following historical precedent recently cited in CM 326604., ~ 
(1948): 

"In respect to those compulsory duties while arduously 
endeavoring to perform them in such a manner as might advance 
the science and commerce and glory of his cowitry., rather than 
his ow personal designs., a public officer., invested with certain 
discretionary powers., never has been and never should be made 
answerable for any injury, 'When acting within the scope of his 
authority, and not influenced by malice., corruption, or cruelty. 
The officer, being entrusted with a discretion for public pur
poses, is not to be punished for the exercise of' it., unless it 
is first proved against hint, either that he exercised the power 
confided to him in cases without his jurisdiction, or in a manner 
not confided in hiin., as with malice, cruelty- or willful oppres
sion, or., in the words of Lord Mansfield, that he exercised it as 
it 'the heart is wrong.' In short, it is not enough to show that 
he comm.itted an error of judgment., but it must have been a wil.lful 
and malicious error" (United States v. film, 31 Fed. Case 710). 

Regardless of which of the above principles are applied in the instant 
case, however, the Board or Review finds the evidence or record of' such 
a character as to satisfy- either requirement in favor of the accused. 
It is clearly established that this youthful soldier was law.fully armed 
with a deadly weapon and duly posted as a sentinel in an area contain
ing highly valuable property- of the United States Government situated 
in the occupied cowitry of a former enemy-. The fact that accused was 
given the seemingly token nwnber or three rounds for his weapon did not 
decrease its deadly character or minimize the seriousness of' his assigned 
military- duty. This limitation on the issuance of anmunition was however 
most instrumental in setting the stage for the events which followed. It 
is only- reasonable to assume that it the accused had. been issued more 
arormm1tion or had been given the weapon or the sentry- on the adjoining 
post, H he requested 'When the latter- went for the Corporal of the Guard., 
he would have been able to stand guard over the intruder on his post and 
there would have been no necessity for resort to the primitive type or 
force employed. It is significant in this connection that the number of' 
rounds iseued to the sentries on the accused's post and the post adjoin-

. ing was increased over four fold immediately following the incident. In 
addition, in determining the reasonableness of' the measures taken by the 
accused sentry., the Board attaches importance to the fact that accused 
was not attacking the intruder llhen he requested the weapon of' the other 
guard., which indicates that he wanted the weapon for the purpose or stand
ing guard over his prisoner and having a well defined means o! protecting 
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himself while awaiting assistance. Of even more i.mpcrtance is the 
knowledge, within the common experience of manld.nd, that prowlers, 
burglars and other unlaw!ul intruders .frequently attack their detectors 
and captors, and that the Japanese waa still conscious following the . 
incident. Perception of the nature and demands of an event after it has 
happened is recognized by all as being far superior to perception at the 
time of the occurrence. Detached reflection can hardly be commanded, 
or legally demanded, where the mind is additionally taxed by emotions .or 
apprehension, fear or surprise. It should not be a condition of 
immunity that one actually faced with a crucial situation should pause 
to consider detachedly all of the possibilities as such would appear to 
a reasonable man (~ v. United States, 163 US 546; CM 310179, Mertes, 
61 IR 2ll). As above enunciated, courts in similar cases have made 
clear that one carrying out a lawful order or duty is not required ll 
weigh with scrupulous nicety the amount of force necessary * * *" and 
that "it is not enou h to show that he committed an error of ud ent 
but it must have been a willful and malicious error" United States v. 
Carr, supra; United States v. Clark, supra) 

The Board of Review is there!ore of the opinion that the evidence 
failed to show acts chargeable to the accused which were ma.ni1'estl7 
beyond the scope of his authority or which reflected at· most more than 
a mistake in judgment. In view of all of the facts and circumstances 
disclosed, considered in the light of the above precedents, it cannot 
be said that the homicide was not legally justifiable, having been 
accomplished by the accused in the execution of his duties as a sentinel. 

6. For the reasons stated the Board of Review holds the record of 
trial legally insufficient to support · e fin s and the sentence. · 
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-FEB 9 1948
JAGQ - CM 328477 1st Ind 

JA.GO, Dept. ot the Arrq, Washington 25, D. C. 

TO: Commanding General, Filth Air Force, AFO 710, c/o Postmaster, 
San Francisco, California 

1. In the case of Private Cleveland N. Moore (RA 18252245), Head
quarters and :Base Service Squadron, 13th Air Depot, APO 704, I concur 
in the foregoing holding b7 the Board of Review that the record ot 

• trial is legally- insufficient to support the findings and the sentence 
and recommend that the findings ot guilty and the sentence be dis
approved. 

2. \'Jhen copies ot the pUblished order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number ot the record in brackets at the end ot 
the published order, as f~llows: 

(CM 328477) 

q1 (l
Incl THOMAS H. GREEN 6 ... .:.. -~:> 
Record of trial Major General 

The Judge Advocate General 
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DEPARTMENT OF THE ARMY · (113)
In the Of.tice 0£ The Judge Advocate General 

Washington 25, n.c. 
2 7 r;:s 1348 

JAGH CM 328486 

UNITED STA.TES ) TRELFTH AIR FORCE 
) 

v. ) Trial by o.c.M., convened at. 
) McChord Field, Washington, 11 

First Lieutenant nIJ,UM E. ) December 1947. Dismissal, 
HUBBA.RD, II, (0-23378), ) total tor£eitures and confine
United States Air Force. ) ment for two (2) ;years. 

OPINION ot the BOA.RD OF REVmf 
HOTTENSTEIN, LDCH and BRACK, Judge Advocates . 

1. The Board of Review has exarn1ned the record ot trial in the 
case ot the officer named above am submits this, its opinion, to The 
Judge Advoea te General. · 

2. The accused was tried upon the following Charges am Specifica-
tions: · -

CHARGE I: Violation of the 95th .&,rticle ot War. 

Specification l: In that First Lieutenant William E. Hubbard II, 
Headquarters and Headquarters Squadron, 62nd .Airdrome Group, 
did, at Tacoma, Washington, on or about 24 July 1947, with 
intent to defraud, wrongfully and unl.a~ make and utter 
to The Fisher Canpaey, Tacoma, Washington, a certain cheek 
in words and figures as follows: 

24 July 19_4_7_ 

Oak Cliff BaDlc & Trust Co. Dallas, Texas 
(Fill in Name of Bank) (City) 

PAY TO_ __,,,.......,""""""..,._.,,,..,.,,"""""',,,,,....~,........------OR ORDER $ 72 00/100
(STAMPED: COUNTER CHEX:K) 

Seventy-five----=-----------~------00/100 

/s/ lfilli&a E. Hubbard II. 
McChord 1 Lt. 0-23376 

http:HUBBA.RD


-------------------------------------------

------------------------------------------

and by means thereof, did fraudulent~ obtain from the 
said Fisher Company, Tac01Da1 Washington, $75.00, he, 
the said 1st Lt. l':'ill.iam E. Hubbard D: 1 then well know
ing that he did not have and not intending that he should 
have sui'£icient i'unds in the Oak Cli££ Bank & Trust Com
paey-1 ~s, Texas, £or the payment of said check. 

And 14 additional Speci£ications1 substantially the same in 
form with Specification 1 1 except as to dates, payees and 
amounts, which are respective~ as follows: 

Date of Check Pazee and to whom issued Amount 

Spec 2 26 July i947 Cash (Fisher Co, Tacoma) $100.00 
Spec 3 l August 1947 Cash (Fisher Co1 Tacoma). $100.00 
Spec 4 2 August 1947 Cash (Fisher Co, Tacoma) $100.00 
Spec 5 5 August 1947 Cash (Fisher Co 1 Tacoma) $100.00 
Spec 6 9 August 1947 Cash (Fisher Co, Tacoma) $100.00 
Spec 7 23 July 1947 Cash (Rhodes Bros Dept Store) $ 50.00 
Spec 8 26 July 1947 Cash (Rhodes Bros Dept Store) $ 75.00 
Spec 9 l August 1947 Cash (Rhodes Bros Dept Store) $100.00 
Spec 10 2 August 1947 Cash (Rhodes Bros Dept Store) $100.00 
Spec ll 5 August 1947 Cash (Rhodes Bros Dept Store) $100.00 
Spec 12 24 July 1947 Sears Roebuck & Company $ 75.00 
Spec 13 l August 1947 Sears Roebuck & Compa.cy $100.00 
Spec 14 23 Jul¥ 1947 Cash (Peoples Store Company) $ 75.00 
Spec 15 · 10 August 1947 Cash (Hotel Winthrop., Tacoma) $ 75.00 

Specification 16: In that First Lieutenant William E. Hubbard II., 
Headquarters and Headquarters Squadron, 62nd Airdrome Group, 
did, at IO.ams.th Falls, Oregon., on or about 7 August 1947, 
with intent to defraud., wrongfully and unlawfully make and 
utter to the Wi-Ne-Ma Hotel, Klamath Falls, Oregon., a certain 
check in words and figures as follows: ' 

FORT IJ!JfIS, WASH• ., 7 Aug 

Fort Lew-is Branch 

NATIONAL PANIC OF WASHINGTON 98-401 
l25l 

PAY TO THE
ORDER OF__W_i-_N_e-_Ya._._______________$ 100 00/100 . 

One Hundred----------------------------------OO~~urren~= 
/s/ William E. Hubbard II. 

UcChord I Lt. 0-23378 

2 
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and b7 means thereof did traudulently obtain .t'rom said 
Wi-Ne-Ya Hotel, Klamath Falls, Oregon, one hundred dollars, 
he, the sa.id 1st Lt. William E. Hubbard II, then well k:nolr
ing that he did not have and not intending that he should 
have sufficient .t'unds in the Fort Lewis Branch, National 
Bank of \fashington bank, Fort Lewis, Washington, .t'or the 
payment o.t' said check. 

And 2 additional. Specifications substantially the same in .form 
with Specification 16 except as to dates, payees and amounts, 
which are respectively as .follows: 

Date of Check Payee aild to whom issued' Amount 

Spec 17 '8 August 1947 Wi-Ne-:Ma. Hotel, llama.th Falls $100.00 
Spec 18 7 .lugust 1947 Klamath Billard.a . 8J,OO.OO 

\/ CHARGE II& Violation o.t' the 96th Article o.t' War. 

Specification la In that First Lieutenant lfilliam E. Hubbard II, 
Headquarters and Headquarters Squadron, 62nd Airdrome Group, 
did, at Tacoma, Washington, on or about 24 July- 1947., with 
intent to defraud, wrongi'ully-· and w:il.awf'ully malce and utter 
to The Fisher CompaJJy', Tacoma, Washington, a certain check 
in words and figures as follows: -----------·--------------------------------

_24___J_u1...z__19 47 

Oak Cli.t'.t' Bank & Trust, Co. Dal.las1 Texas 
(Fill Li Name of Bank} (City) 

PAY TO_--r-=r.._i:--:=:-.:=:;,:-;,r=~-----,---OR ORDER $ 75 00/100
(ST.Alrll'ED I Gbuih'ER C!imK) 

_Se_ve_n_ty-._f_i_v__ ________________ _____;:DOLLA.RSe_--_-_-:.,-:,_-_-_-:_-:_- - - ~_------_-_oo_/1..__00 

llcChord /s/ 1fUJ1a11 E. Hubbard II. 
1 Lt. 0-23378 -------~------· ·--------------~--

and by- meam tb,ereof, did fraudulently obtain from the said 
Fisher Compaiv; Tacoma, lra.shington, $75.oo, he, the said 
1st Lt. 7:ill1a.m. E. Hubbard II, then nil knowillg that he did 
not have and not intending that he should have sufficie?.lt 
.t'w:ids in the Oak Clitf Ba.Dk & Trust Co~, bank, Dallas, 
Texas, for the pqment of said check. 

3 
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And 14 additional Specifications., substantially the same in 
form with Specification 1., except as to dates., payees and 
amounts., which are respectively as follows: 

Date of Check Payee and to whom issued Amount 

Spec 2 26 July 1947 Cash (Fisher Co., Tacoma.) $100.00 
Spec 3 l August 1947 Cash (Fisher Co., Tacoma) $100.00 
Spec 4 2 August 1947 Cash (Fisher Co., Tacoma) $100.00 
Spec 5 5 August 1947 Cash (Fisher Co., Tacoma) $100.00 
Spec 6 9 August 1947 Cash (Fisher Co., Tacoma) $100.00 
Spec 7 23 July 1947 Cash (Rhodes Bros Dept Store) $ .50.00 
Spec 8 26 July 194 7 Cash (Rhodes Bros Dept Store) $ 75.00 
Spec 9 1 August 1947 Cash (Rhodes Bros Dept Store) $100.00 
Spec 10 2 August 1947 Cash (Rhodes Bros Dept Store) $100.00 
Spec ll 5 August 194 7 Cash (Rhodes Bros Dept Store) $100.00 
Spec 12 24 July 1947 Sears Roebuck & Company $ 75.00 
Spec 13 1 August 1947 Sears Roebuck & Company $100.00 
Spec 14 23 July 1947 Cash (Peoples Store Company) $ 75.00 
Spec 15 10 August 1947 Cash (Hotel Winthrop, Tacoma) $ 75.00 

Specification 16: In that First Lieutenant William E. Hubbard II, 
Headquarters and Headquarters Squadron, 62nd Airdrome Group., 
did., at Klamath Falls, Oregon, on or about 7 August 1947., 
with intent to defraud., wrongfully and unlawfully make and 
utter to the Wi-Ne-Ma Hotel., Klamath Falls., Oregon., a certain 
check in words and figures as follows: 

FORT LmIS., WASH • ., 7 Aug 19_!u NO.___ 

Fort Lewis Branch 

N.\TIONA.L BANK ClF WASHINGTCN 98-401 
l25l 

PA.Y TO THE 
ORDER OF__W;.;.,;;i.;..-.;;.;.Ne.;..-_Ma._____________$. 100 00/100 

. . 
One hundred-----------------------00/100 DOI.URS 

in current !'unds 

/s/ William E. Hubbard II. 
YcChord l Lt. 0-23378 

and by means thereot did !raudulen~ obta:ill from said _ 
Wi-Ne-:Ma Hotel, Klamath Falls., Oregon., one hundred dollars., 
he., the said lst Lt. William E. Hubbard II., then well know
ing that be did not have and not intending that he should 
have sufficient funds :ill the Fort Lewis Bank, National • 
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Bank of Washington Bank, Fort Lewis, Washington, for the 
payment of said cheqk. 

And 2 additional Specifications substantially the same in form 
with Specification 16 except as to dates, payees am amounts, 
which are respectively as !ollows: 

Date of Cheak Payee and to whom issued .Amount , 

Spec 17 8 August 1947 Wi-Ne-Ma Hotel, llamath Falls $100.00 
Spec 18 7 August 1947 Klamath Billards $100.00 

He pleaded not gullty to and was found gullty of e.11 charges and specifica
tions. Evidence of one previous conviction was considered. He was 
sentenced to be "dishonorably- discharged" the service, to forfeit all 
pay and alloira.nces due or to become due, to be confined at hard labor 
for two years, and to pay a fine of One Thousand Dollars. The revievr-
ing authority approved the findings of guilty of Specifications 7, 8 and 
9 of Charges I and II, and approved the findings of guilty of Speci!ica
tions 1, 2, 3, 4, 5, 6, 10, 11, 12, 13, 14, 15, 16, 17 and 18 of' Charges 
I and II, respectively-, with the exception of the following words "and 
bx_ means thereof, did fraudulently- obtain from fferties allege§', * * * 
Lthe amount ·of cash alleged7. n The findings of gullty of Charges I and 
II were approved and only so much of the sentence was approved as pro
vides for dismissal from the service, forfeiture of all pay and allowances 
due or to become due, and confinement at ha.rd labor for a period of two 
years. Tpe record of trial was forwarded for action under Article of 
War 48. 

3. The Board of Review adopts the statement of the evidence and 
law contained in the review of the Twelfth Air Force Acting Judge 
Advocate, dated 17 January 1948. 

4. Records of the Department of the Arrey- show that accused is 
32 years of age, ~rried, and the father of two minor children. He 
attended Texas A & ll College for three and one-half years and left that 
institution to enter the military service. He enlisted as a cadet at 
Randolph Field, .Texas, on 10 March 1938 and was discharged at Kelly
Field, Texas, on 31 January 1939 to accept a co:rmnission as Second 
Lieutenant on l February 1939. Ha has served continuously- in the A.rrrq 
Air Forces since the date 0£ acceptance of the commission. His effi
ciency- ratings for principal duty consist of the following: two nvery
Satis£actory," four 11Excellent," twelve "Superior," and the last three 
"Unsatisfactory." As a result of punitive action administered to 
accused for insubordination to his superior officers in December 1946, 
he was demoted on 27 Karch 1947 from his temporary- rank or Lieutenant 
Colonel to his permanent rank of First Lieutenant. On 14 April 1947, 
he ·was convicted by general court-martial of three separate offenses 
for making and uttering checks without sufficient funds in the drawee. 
bank and was sentenced to restriction for three months and !orfeiture 
of $100 per month for six months. 
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5. The court was legally constituted and bad jurisdiction. of the 
person and the offenses. No errors injurious~ affecting the substantial 
rights of the accused were committed. The Board ot Review is of- the 
opinion that the record of trial is legally- sufficient to eupport the 
findings of gullty and the sentence as. approved b;y the reTiewiJ:lg 
authority and to warrant confirmation o! the sentenc9. A. sentence to 
dismissal is mandator;y upon conviction ot a violation of the 95th 
Article or war. A sentence to dismissal, forfeiture ot all pa;y and 
allowances due or to become due and continement. at bard labor tor a 
period o! two y-ears is authorised ilpon conviction of a Tiolatio:n ot 
the 96th Article of War. · 

~~~-5'~~~~~~- ___ Judge J.dvocatet_...:.__,;_ , 

~a+'-½~[--~½~~~1~4{~/-~M,-,-----'Judge.&.dvocate 

), Judge Advocatecf52tJ{,@1?.. u 
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JAGH CM 328486 1st Ind 

JAGO, Dept. of the Army, Washington 25, n.c. MAR 101948 
TO: The Secretary of the Al'llzy' 

1. Pursuant to Executive Order No. 9556, dated 26 May' 1945, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in the case of First Lieutenant 

-William E. Hubbard, II, (0-23378), United States Air Force. 

2. Upon trial by general court-martial, this officer -,ras £own 
guilty o:t fraudulently ma.king and uttering 18 checks with insufficient 
funds and fraudulently obtaining the proceeds, in violation of Articles 
of War 95 and 96 (Chg I and II, Specs l to 18, respectively'). Evidence 
of one previous conviction by general court-martial for making and utter
ing checks with insufficient funds in violation of the 96th Article o:t 
War was introduced. He was sentenced to be •dishonorably dischargedn 
the service, to forfeit all pay and allowances due or to become due, 
to be confined at ha.rd labor for two years, and to pay a :tine of One 
Thousand Dollars. The reviewing authority approved the findings o:t 
guilty except the words •and by means thereof, did fraudulently obtain 
from***, * * * /the amount of cash alleged].n, respectively' alleged 
in Specifications i, 2, 3, 4, 5, 6, 10, 11, r2, 13, 14, 15, 16, 17 and 
18 of the respective Charges. Only so much of the sentence was approved 
as provides for dismissal, total forfeitures and confinement at ha.rd 
labor tor two years and the record of trial was forwarded for action 
under Article of War 48. 

3. A summary of the evidence may be found in the review ·or the 
Twelfth Air Force Acting Staff Judge Advocate, dated 17 January 1948, 
which was adopted in the accompanying opinion of the Board of Review 
as a statement of the evidence and law in this case. The Board of 
Review is of the opinion that-the record of trial is legally' sufficient 
to support the findings of guilty arid the senteme as approved by the 
reviewing authority and to warrant corifirmation of the sentence. I 
concur in th.at opinion•. 

Accused is charged with fraudulently making and uttering 18 checks. 
15 of the checks were drawn on the O&lc Cliff Bank and Trust Compaey, 
Dallas, Texas, and three checks were drawn on the Fort Lewis Branch, 
National Bank of Washington, Fort Lewis, Washington. The 1.5 checks 
drawn on the Oak Cliff Bank and Trust Compan;y bear dates ranging .from 
23 July 1947 to 10 August 1947 and are in amounts varying f'ran $50.00 
to $100.00. From JO June 1947 to and including 14 August 1947, the 
accused had only one account in the Oak Cliff Bank and t~e baJ a nee 
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in his account at no time d.uring the period exceeded $8.30. Under 
Specifications 11 8 and 91 Charges I and II., accused stands convicted. 
of fraudulently obtaining the sum.a of $50, $75, am $100, respectively. 

Two of the checks ,drawn on the Fort Lens Branch, National Bank 
of Washington., bear the date 7 August 1947 while the third check drawn 
on the same bank bears the date 8 August 1947. Each of these checks 
was drawn in the amount of $100.00. Fr011 l August 1947 to 10 September 
1947., the accused's checking acc.ount in this bank at no time exceeded 
$44.67 and from 7 August 1947 to and including 16 September 1947, it 
never exceeded $4.67. 

The accused admitted that he made and uttered the checks. Prior . 
to trial he told the investigating officer that he knew there were in
sufficient funds in his checking account at the Oak Cliff' Bank and in 
the Fort Lewis Branch., National Bank of Washington, for payment of' tbs 
checks drawn by- him. 

4. The accused is 32 years of age, married and the father of' two 
minor children. He attended Texas A & Jl College for three and one-halt· 
years and left that institution to enter the military service. He\ 
enlisted as a cadet at Randolph Field., Texas, on 10 Jlarch 1938 and was 
discharged at Kelly Field., Texas., on 31 January 1939 to accept a com
mission as Second Lieutenant on l February 1939. He served con:t;inuously' 
in the A.rury Air Forces since the date of acceptance of that commission. 
His efficiency ratings for principal duty consist of the followings two. 
•very Satisfactory," four "Excellent.," twelve "Superior," and the last 
three "Unsatisfactory.• As a result of' punitive action administered 
to accused for insubordination to his superior officers in December 
194611 he was demoted on 27 :March 1947 from his temporary rank.of 
Lieutenant Colonel to his permanent rank of First Lieutenant. On 14 
April 1947, he was convicted by general court-martial of three separate 
offenses for making and uttering checks without sufficient tullds and 
was sentenced to restriction for three months and forfeiture or $100 
per month !or six months. 

On l December 1947 the accused tendered his resignation !or t:tle 
good of the service in lieu of trial by- court-martial. Action on the 
tendered resignation has been held in abeyance pending t'inal action in 
this case. 

5. I recommend that the sentence as approved by the renewing 
authority- be con.firmed and carried into execution,and that an appropriate 
United States Disciplinary Barracks be designated as the place of · 
confinement. 
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6. Inclosed is a form of acti9n designed to carry the foregoing 
recommendation into effect, should such recommendation meet with your 
approval. 

2 Incls 
l Record of trial Major General 
2 Form of action The Judge Advocate General 

( GChlO 79, 26 ::.:.S.rch 1948). 
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DEPART1lEN'! OF THE ARMY 
In the Office of' The Judge Advocate General (123) 

Washington 25, D. c. 

JAGK - CM 328542 
27 FEB 1948 

UNITED STATES ) FIRST AIR FORCE 
) 

v. ) Trial by G.C.M., convened at Fort 

First Lieutenant ELLiorT c. 
)
) 

Slocum, New York, 19 December 1947. 
Dismissal 

JEFFRIES (0-2044950), Air ) 
Force of the United States ) 

OPINION OF TBE BOARD OF REVlEil 
SILVERS, ACRROYD and .U1'NI1'G, Judge Advocates 

1. The record of trial in tbs case of the officer named above he.a 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and specifica
tionss 

CHARGEa Violation of the 61st Article of War. 

Specifioationa In that. First Lieutenant; Elliott c. Jeffries, 
assigned 105th Army Air Forces Base Unit, Fort Slocum, 
New York, detailed for duty with Reserve Offloer•s Training 
Corps, Colgate University, Hamilton, New York, did, without 
proper leave while enroute from Craig Field, Selma., Alab&lll8., 
absent himself frcm his organization at Colgate University, 
Hamilton, New York, from about 23 July 1947 to about 17 
October 1947. 

Additional CHARGE and Specifications ( Finding of not guilty). 

He pleaded not guilty to all charges and specifications. He was found 
guilty of the Charge and its specirication, but not guilty of the Addi• 
tional Charge am its specification. No evidence of e;ny previous convic
tion wa.s introduced. He we.s, sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action UDder Article or War 48. 

3. Evide:noe tor •the Prosecution 

There was received in evidence., without objection, a certified true 
copy or paragraph 52, War Department Special Orders No .. 89, 6 :r.ay 1947. 
which relieved the accused from the 460th Air Service Group, Langley 
Field, Virginia., am assigned him to the 430th !AF Base Unit, Harrisburg, 



Pennsylvania, with thirty days temporary duty to report to the Commanding 
Officer, Craig Field, Selma, Alabama, not later than 16 May 1947 for the 
purpose of attending Air·ROTC Indoctrination Course (R 8, Pros Ex 1). 
There was likewise received in evidence a certified true copy of paragraph 
38, War Department Special Orders No. 117, 13 June 1947, which order re
lieved the accused from assignment with the 430th AAf' Base Unit, Harrisburg, 
Pennsylvania, upon completion of his course at Craig Field, Alaballl8., effec
tive on or about 16 June 1947 and assigned him to the 105th AAf' Base Unit, 
Fort Sloclml, New York, for duty at Colgate U~versity, Hamilton, New York 
(R 8, Pros Ex 2). It was orally stipulated by the parties that if Colonel 
H. v. Bastin, AC, Secretary of the .Ur University, ilrmy" Air Forces Special 
Staff School, Craig Field, Alabama., were present he would testify that a 
document received in evidence as Prosecution E..v.ibit 3 was a true copy 
of the morning report of Squadron S, 44th AAF Base Unit, Craig Field, 
Alabama, for 13 June 1947. The pertinent entry therein is as follows a 

11 Jeffries Elliott C (AC) 0-2044950 1st Lt 
Reld atchd & returned to 430th BU par 52 
SO 89 liq WD departed" (R 8; Pros Ex 3). 

There was also received in evidence, without objection, a certified true 
copy of paragraph 12, Special Orders No. 123, Headquarters 1st Air Force, 
Fort Slocum, Uew York, 23 June 1947, as follows a 

1112. 1ST LT ELLiorT c. JEFFRIES, 02044950, AC, this Hq,. 
enroute to Col gate University, Hamilton, ll. Y. per par 38, 
";",U SO 117, 13 June 1947, is r;ranted thirty (30) days delay 
enroute, oha.rge<lble as leave." (R 9, Pros Ex 4) 

It was stipulated that if Lieutenant Colonel Charles C. Wilder, Jr., 
US.AF, the Professor of Military Science and Tactics, Colgate University, 
Ha.I:rl.lton, New York, were present he would testify that in the latter pa.rt 
of June 1947 he received copies of para.graph 12, Special Orders No. 123, 
Headquerters First Air Force, 23 June 1947, assigning the accused to duty 
at Colgate University pursuant to paragraph 38, Viar Department Special 
Orders No. 117, 13 June 1947; that on 7 August 1947 the aooused had not 
reported to his station at Colgate University; that he ma.de an investiga• 
tion concerning his whereabouts and that on 17 October 1947 the aooused 
reported "to me for the first time" and was thereupon placed under arrest 
(R 9, Pros Ex 5). 

Lieutenant Colonel Dee W. Rains, USAF, Commanding Officer of the 105th 
AAF Base Unit, Fort Slocum, New York, identified and there were reoeived 
in evidenoe certified extract copies of the morning reports of the afore
mentioned unit for 8 September 1947, the extracted entries being as 
follows a 
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"8 Sep 47 
Delay enroute to AWOL eff 8 Aug 
47 

COP.RECTION M/R 8 Sep 47 
Delay enroute to AWOL eff ~ 
4711 (R 10-;-pi=os Ex 6). 

First Lieutenant Stephen R. Halpin, 105th AAF Base Unit, .Fort Slooum, 
New York, testified that he was the investigating offioer in aooused 1s 
case. He interviewed the accused prior to the trial and after having 
advised him of his rights under Artiole of 1far 24, the aooused voluntarily 
made the following statement 1 

"The accused stated, that while at Craig Field he received 
orders from the Vfar Department to proceed to the 430th AAF Base 
Unit, .Harrisburg, Pa.. upon completion of his school at Craig 
Field. However, prior to his de:p6.rtt1re at Craig Field, he re
oeived further orders from the War Department which cancelled 
his orders sending him to the Eleventh Air Force, and transferred 
him to the 105th AAF Base Unit, with duty-station at Colgate 
University. The accused stated that he proceeded from Craig 
Field under authority oited. Prior to his arrival at Fort 
Slocum, the accused stated that he became ill and was unable 
to report to Colgate University upon the proper date. He did 
however, report to Fort SlocUI!I on his way to Colgate and obtained 
a 30-dav delay enroute to Colgate. It was after this time that 
he became sick. 11 (R 11-12) • 

By agreement of the parties there were read into the record the de
tailed reports of physical and neuropsychiatric examinations of the ac
cused made by competent medical officers who had examined the accused 
at the Station Hospital, Mitchel Fidd, New York. The neuropsyohis:trio 
report discloses the following findings1 

na. The accused, at the time of alleged offense was 'so 
far free from mental defect, disease, or derangement, e.s to be 
able concerning the particular a.ct charged to distinguish right 
from wrong,' because he states he kn~« it was wrong, and that 
very likely he would be courts ma.rtialed. 

"b. The accused, at the time of e.lleged offense, was 'so far 
free from mental defect, disease, or derangement, as to be able 
concerning the particular act charged, to adhere to the right, 
but this ability was impaired by reason of-Amciety reaction, 
a.cute and chronic; r.tl.ld stress of readjustment to a postwar army 
and domestic problems; the threat of 'heart disease' to his career 
and life; predisposition mild; impairment, mild and temporary; 
manifested by alcoholism, vasomotor instability, AWOL. 

"a. The accused, at the time of trial possesses sufficient 
mental capacity intelligently to conduct or cooperate in his defense.• 

(R 25) 
3 
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"Da'RESSIONa .Anxiety reaction, acute and chronic; 
mild stress of readjustment to a postwar army and domestic 
problems; the threat of 'heart disea.ae• to his career and 
lifeJ· Predisposition mildJ Impairment mild and temporaryJ 
manifested by alcoholism, vasomotor instability, AWOL.a (R 28) 

The report of physical examination contains the tollc,wing conclusioi:u 

"This officer is in good physical condition. There is no 
evidenoe ot organic heart disease. Such instability as is 
present in his vascular system may be accounted for on the 
basis of his psychiatric diagnosis which is anxiety reaction, 
acute and chronic. 11 (R 26) . . 

4. For the J)efense 

Major John M. Trossbach, 105th .A.AF Base Unit, was called as a char
acter witness and stated that he was a fellow student with the a.coused 
at the Air Inspector's School, Craig Field, Alabama. The witness wa.a 
favorably impressed with the accused.as e.n officer and student and he 
wa.s surprised to learn of his subsequent conduct (R 29 ). 

The law member explained to the accused his rights to be heard in 
his awn behalf' and he elected to be sworn .e.s a witness. He stated that 
he had been in the military service "all 'rrrJ life, sirJ for over 22 years.• 
For several months prior to trial he had been drinking heavily, suffered 
pains and aches in his shoulders and had experienced a slight heart at
tack. He attributed his physical condition to excessive drinking. The 
e.oouaed read into the record two letters of' oommende.tion which he had re-•ceived., These letters, dated 21 September 1945 and 21 January 1946, 
respeatively, avow that the accused had performed outstanding service in 
the pertinent co:mmands and was rated as a superior officer. On motion of' 
the defense the accused's WD, AGO 66-1 record was received in evidence as 
Defense Exhibit ttA• (R 32-34). Testifying further with regard to his mil
itary record the .accused stated that he had been punished tmder Article of 
War 104 for disorderly conduct on 14 July 1945 in France. When he reported 
to Colonel Wilder at Colgate University he learned about his two checks 
whioh ha.d •bounced• because of insufficient i'wlds. He had not 11had a 
drink noir for threo months• (R 35). 

On cross-examination the accused stated that upon being graduated 
from the .Air Inspector's course and the ROTC Course at Craig Field he 
departed on VOCG for Fort Slol.um, New York. He obtained a thirty-dq · 
leave on 23 June, but did not report to "Colonel Wilder• until about 17 
October 1947 (R 40). He related in detail d.ifficultiea_he had experienced 
relative to hi~ personal and domestic affairs (R 41-46). 

6. Discussion 
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It is noted that the documentary evidence of both the prosecution 
and defense was received without objection or by agreed stipulation. 
However, it 'Will be observed that the extracted matters contained in . 
Prosecution Exhibit 6 make no reference whatsoever to the accused, or 
to arzy particular person. The form used, WD AGO Form 44, l Ji.By 1945, 
shows the name, rank and organization of the accused at the top thereot, 
and the certificate at the bottom contains the phrase "which relates to 
the person referred to in extract copy.• 

In CM 318685, Sustaita, 67 BR 389-393, it was held that where the 
extracted matter itself made no reference to the accused, the authentica
tion certificate was impotent to supply the deficiency even in the ab• 
sence of an objection. The Sustaita case overruled a prior opinion of 
the Board of Review, CM 307181, Christ~ 60 BR 397-403, wherein it was 
held, in effect, that the certificate was of equal dignity, under tbs 
rules of evidence relating to the admissibility of public records. as the 
extracted matter appearing in the body of the exhibit. But the Board of 
Review pointed out in the Sustaite case that a lll8N authenticating cer
tificate •is obviously not in itself a public document of record a.nd thus 
the facts.stated in such certificate have only the force and effect for 
which they were intended, that is, authentication.• In other words, the 
authenticating certificate of the official custodian is· competent to ahem 
that the extracted :matter is a true am complete copy of matters recorded 
in the original documents and no more. We are therefore of the opi:cion 
that, in accorde.nce with the rules of evidence as enunciated in the 
Sustaita case (supra) "Pros Ex. s• herein is insufficient to establiah. 
accused 1s alleged absence without.leave. It was stipulated however that 

· if Colonel Wilder, the commanding officer of the Air Reserve Officer•1 
Training Corps at Colgate University.were present he would testify that 
he had received copies of the orders (Proa Exs 2 and 4) transferring ac
cused to his colllill8.Ild and th&t the accuaed did not report until 17 Ootober 
1947. The probability of his unauthorized absence from 2~ July to 17 
Ootober 1947 was therefore established by competent eviden~e other than 
by Prosecution Exhibit 6. The accused, in his testimon;y, admitted that
he had received the orders mentioned but did not report to his new station 
until 17 October 1947. The·una.uthorized absence was clearly •through hi• 
own fault• even if it be admitted that his alleged illneu, resulting 
from the intemperate use of liquor, contributed to or brought about suoh 
absence (par 132., H:M 1928). 

The record contains evidence conoer:cing the issuance ot worthleu 
checks and matters relating to accused'• dome,tic affair• which were ir-
relevant to the 'issues except possibly u mitiga.ting oiromuta.JlOH. ~ 
admission of this evidence does not appe~ to haTe prejudiced the aocuaed'• 
substantial rights. In fact theae :matter• were brought out by the dete:ue . 
counsel or TOluntarily recited by the aocuaed in ghing the histor,- et · 
his military career. 
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6. Department of tM ~ records show that the acoused ii 28 
years of age, that he is married and the f'a.ther of one child. H9 at
tend._ed Purdue Univeraity for three years, majoring in mecha.nio&l 
engineering, and na cammis1ioned a aeoond lieutenant, AUS, in December 1 
1943. He aerved about five yea.rs in owrseu theaters and ha.a been a.warded 
service stars for the Northern France, Central European and Rhineland · 
Ca.mpa.i gne. 

7. The court we.s legally comtituted and had jurisdiction over the 
accused a.nd of the offense. ?lo errors injuriously affecting the substan
tial rights of' the accused were committed during the trial. The Board of' 
Review i1 oft~ opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant oonfirma
t ion of the sentence. Dismissal is authorized upon conviction of a. viola• 
tion of Article of War 61. 

Judge Advocate 
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. lat atJAGX - CK 328542 

.IA.GO, Dept. et the J:nq. lfubingtoa 26, D. c. MAR 6 1948 
!Oa The Seeretary et the .u-. 

• 
l. Punuant t• Exeouti'n 0r,er lfo. 9656. u.te4 lfa,T 25, 1945• there 

are trannd.tted hererlth t.r your a.otion the reoorcl ot trial u4 tu 
opinion et the Board of Renew ill tbe eu• ot Fint LieuteJWti; Blliett 
c. Jeftriu (0-2044:950), .Air Foroe et tbt United st&t••• 

2. Upon tri&l 'b;y- genera.l oourt-martia.l thb offioer wu f'ouad. pi.1"7 
ot being a.bHnt without let.Te troa 23 JaJ.:r 1947 to 17 Oote'••r 1947 ia 'fie- . 
lation ot Artiole ot Wa.r 61. lie evidenoe et a:sq pre"fiom eon"fi°'ioa wu 
presented. He wu aentenoed to be d!amieaed the Hr"fioe. !he N"finillc 
&uthority approwd the aenten.oe and. f'orwa.rded. the reoord ot trial tor 
a.otion under Artiole ot War ,a. . 

3. A •UIIIJlla.17 ot the e"fid.eno• mq be towad ill the &ooaipaayi.ac opi.aio:a 
or the Bo&ri of Re"fi•• I oonour in the opinioa of the Board. ot R."fin that· 
the reoord of trial ·1a lega.ll;y auffioient to aupport the filldinga of guiltJ' 
and the aentenoe a.nd to warrant oonfiration ot the ae:a.tence. 

On or a.bout; 13 June 1947 the aocuaed, thian on duty- a.t Cra.ig Field., 
Ala.bama.. reoeiwd order• uaigniDg hi.a to tho 105th J.:nv ilr Foroo B&H 
Unit, Fort Slooma. !lew York, tor dut;y at Colga.te Uniwrdty, liulilton, 
?lew York. Bit departed Craig Field on 13 June 194'1 with fin days tranl 
time a.llowed to b1a, MW ata.tion. On 23 June 1947 the aocu.Hd reported 
to Headquarter• First ilr Force, Fort Slooum. Nn York, and obta.ined. a 
thiri.7 da7 del&y en route to hi• n• auignme:a.t obargeable aa lea,... Bl 
d.id n.c,t; report to hia new atation until l '1 Ootober 194'1 and. TOluntaril7 
ata.ted to the in:n1tigating offloer tha.t he had been d.ri,nlci.D.g hea'rl.17 and 
autteria& trom. paina and a alight heart atta.ok. He wu ginn. a 0011Plet• 
peyaioal and neuropa;yobiatrio eminatioa. !!Ml aedioal alltlloritiea tel1114 
him to be lega.ll)' aane, in good peyaioa.l oondiUon., and. with a :a.onnal hean. 

While ata.tiomd O"nrHu thi, otfioer wu arrie4 in Sootl&Dd. ancl · eae 
child wu 'born ot the mrriage. m., wite hu experienoe4 dit1"1o11ltJ' 1a 
procuring an a.llot.nt tor her auppert and u a reault et her appea.11 to 
the milltU7 autboritiea at Langley Field, Virginia, the a.ooused. wu 
oauH4 to make u. a.llotaent to her 1n JuWU7 1947. 

'hatitying ill hi• own behalf at the trial. the aocua~ 414 ao\ ••• 
hi• unauthorisecl a.bHnoe 'but related ill detail hi• aili'tU7 aenioe, h11 
tcmeatio d.ittloultiea and intemperate ha'bita. Bl attrilnzt.a bia unanheri&N. 
abaeno• to the luter. 

I noommend that the senteaoe •• oontl,-d. all4 oarri• 1:ah e:uou~oa. 

1 
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5. Inoloaed. ia a tora of aotion deaigned to oarey i~to effeot tbs 
foregoing nocmnendation ahould meet with your appron.l. 

Cit 328.,542 f 

2 Inola 'rBOllAS H. GREEN 
1. Reoora et trial lajcr General 
2. Fora ot ao111a The Jmge .A.dvooate General 

------------------ ·---------------------
( GCMO 78., 26 March 1948) 

• 

8 



--------

(131)DEPARTJJENT OF THE ARMY 
IN THE OFFICE OF THE JUOOE ADVOCATE GlimlW. 

i'lASHINt1rON 25, D. C. 

JA.!JQ - CM 328584 12 FEB 1948 

UNITED STATES ) UNITED STATES AIR FORCES IN EUROPE 
) 

v. Trial b7 G.C.Y.,·convened at ~ Neubiberg, German:,, 9, 10 
PriTate IRONIS J. YAKAVONIS ) . December 1947. Dishonorable 
(RA 31356685), Headquarters discharge and confinement 
and Base Service Squadron, ~ tor four (4) years. Die.. 
486th Air Service Group, ) cipllnary Barracks 
Neubiberg, Germany - ) 

OOLDING by the .OOARD OF REVIEW 
JOHNSON, BAUGHN and KANE, Judge Advocates 

l. The Boa.rd o! Review ha8 examined the record or trial in the 
case or the soldier named above. · 

2. The accused was tried upon the following Charges and Specifications: 
I ' 

CHARGE: Violation or the 93rd Article or War. 

Specification: In that, Private Bronis J. Yakavonis, Headquarters 
& Base Service Squadron, 486th Air Service Group, Aro 407, US 
Army, did at Neubiberg Air Base, Neubiberg, Germany, on or 
about 31 October 1947 feloniously take, steal and ca:rry an.:, 
six (6) .American Elcpreu Travelers I Cheques ot a total value 
or tin-hundred dollars ($500.00), and u.s. l4illtar:, Payment 
Certiticates ot a total value ot one thousand eight-hundred 
and ninet:, dollars (~1,890.00), all or a total value ot about 
two tho11Sand three-hundred and ninety dollars (f2,390.oo), 
property ot Technical Sergeant Frank J. Toscani. 

ADDITIONAL CHARGE: Viola~ion ot the 93rd Article ot War. 

Specifications In that Private Bronie J. YakaTOnis, Headquarters 
and Base Service Squadron, 486th Air Service G,;-oup, Aro 407, 
US A.rmy, did at Neubiberg Air Base, Neubiberg, Germ.any-, on or 
about 14 October 1947 feloniosly t~e, steal and carry awa:, 
one ecophone radio, of a value of less than twenty dollars 
($20.00), propert:, ot Private First Class Willard C. Pennington. 

He pleaded not guilt:, to and was found guilty of the Charges and Speciti
~&tions. No evidence or previous convictions was introduced. He was 
sentenced to be dishonorably dischargecl the service, to torteit all P8,7 
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and allowaoce3 due or to become due and to be con.tined at hard labor 
at such place u the reviewing authority may direct for four years. 
The reTiewing authority approved onl,Y so much of the findings of guilty 
or the Specification of the Charge and of the Charge u finds the 
accused did, at the time and place and in the manner alleged, feloniously 
take., steal and carry away., United States Military Payment Certificates 
of a total value of One Thousand Six Hundred Ninety Dollars ($1.,690.00); 
approved the sentence., dedgnated Branch., United states Disciplinar7 
Barracks, Fort Hancock., New Jersey as the place or confinement and for
warded the record of tri.al for r..ction under Article or War 50½. 

3. Evidence for the Prosecution. 

On 7 October 1947 between 1630 and 1745 hours Private First Class 
Pennington was in the Fillisted Men's Club at Neubiberg Air Base. During 
this period he talked to accused and mentioned that he had a radio in 
his room which he was going to repair and send home. Accused asked him. 
where he lived on the base and Pennington told him. Pennington asked 
accused to go to the show with him but accused declined. Pennington 
departed to go to the show at about 1745 (R. 11., 12). At approximately 
2100 hours accused arose frOlll the tabl~ where be had been sitting and 
told Private First Class Vedock that he had to see somebody and left the 
room. He returned at about 2130 hours and sat down at Vedock' s table 
(R. 23, 24). Pennington and-his roommate Corporal. Schupe went to a 
ahow at about 1930 hours. Arter the show Pennington returned to the 
Enlisted Men's Club while Schupe went to his room. When Schupe entered 
the roo:11. he eaw that Pennington' a locker was open. This was unusual 
because he and Pennington always kept them locked. The screws were out 
of the hinges on the lock and Pennington's radio wae missing. Schupe 
identified Prosecution Exhibit l as an Ecophone radio which he saw 
I>ennington b117 at the Post Exchange. Schupe had acratched Pennington's 
name on the baek of the radio and indicated this to the court. He went 
to the ~sted Men I s Club and told Pennington what he had discovered 
(R. 7-10). Pennington then went to the room and round his cigarettes 
and radio missing. He reported the loss at the guardhouse and identified 
Prosecution Exhibit las hia radio which he paid $31.50 for at Landsberg. 
His locker had been opened b7 the removal of tour screws from the lock 
hinges as the lock was still locked. He reconred the radio from a 
Private Sadler at the dispensary about three weeks later (R. 13-20). . _ 
Pennington identified the radio (Pros Ex 1) when he took it from Private 
Sadler by his initials "WP" which he had previoudy placed on one or the 
tubea. In open court he removed the bottom from the radio (Pros Ex l). 
and showed the court. the initials (R. 40-ltl). 

Private Clinton P. Sadler testified that he has quarters in the base 
dispensary near accused's quarters. He picked up a radio similar to 
Prosecution's Exhibit l 1n the hall direetl7-across trom accused's room. 
The radio belonged to accused and he had seen it in accused' a room. He 
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told accused-he had the radio and accused told him. to keep it until he 
was l'eleased from the guardho~e. Thereafter Pennington came "down11 , 

looked at the radio, said it was his and took it away (R. 36-40). 

On 7 October 1947 Private Dubose at about 2325 hours was driTi.ng 
a. bus coming into the base from Munich. He saw accused going out the 
gate with a radio under his arm (R. 27). Accused's girl friend Albertine 
Ebenback who lives in Muni.ch saw accused the night of 7 October between 
2300 and 2400 hours. He brought a radio and some. baby clothes with him. 
The radio was similar to Prosecution Exhibit l (R. 32, 33). The next 
morning she and the accused took the radio to a radio shop to have it 
repaired. On 11 October she picked up the radio at the shop and took it 
to her house where she kept it for eight days when the accused picked 
it up and said he was taking it back to the base. Accused told her that 
a comrade had given him. the radio (R. 33-35). Sergeant Stell testified 
that several days a.f'ter the occurrence he was in accused's room, that he 
removed accused's belongings from his locker, that the locker was not 
locked, that amo~ accused's belongings was a radio similar to Prose
cution Exhibit l {R. 141,142). 

On 31 October 1947 about 1600 to 1700 hours Sergeant Perr,- was in 
a dice game in which accused also took part. Accused started playing \ 
with scrip and then used American Express Travellers Cheques. Perr1 at 
one time in the game 110n these checks which totalled about $40() or $500. 
Accused's name was on the corner of the checks. After losing, Perry le!t 
the game but returned about 2000 hours. Later in the evening acc11Sed 
"went broke" and borrowed $102 from him (R. 43, 44). About 2230 he and 
accused went to Sergeant Toscani' s · room where Toscani and Sergeant Engle 
were counting Toscani I s 11:lnnings. and accused uked Toscani it he wanted 
him to sign the checks but Toscani said it 110uld be all right to sign 
them the next da7. ·Sergeant Toscani took the money-, put it on his bed, 
Pll.led a sheet and blanket over it and the7 all left the room (R. 44,-47). 
Sergeant Engle was in the same dice game on 3l October at about 2000 
hours. .\ccused ns present and lost quite a bit. Toscani was the big 
winner. Accused stopped playing about 2030 because he was "broke. 11 

Accused said that he had lost about $950. Accused, Sergeants Perr7 and 
Toscani and he went to Toscani I s room. They counted Toscani I s mone7 
'Which amounted to $2,390.00, composed ot appro.ximatel7 $1600.00 in scrip, 
$550 in Travellers Cheques and $100 in money orders. The checks were 
made out to accused and had his name on them. About 2230 the7 discuseed 
going to Munich, left the room, Toscani locked the door and he and 
Toscani went to Munich (R. 47-49). Sergeant Toscani saw accused at the 
game around 2100 hours. Accused asked hill how much he had won and he told 
acc11Sed about a "couple of grand, two thousand." ,then he returned to hi• 
room between 2000 and 2025 hours accused and Sergeants Perry and l!'n8].e 
were with him. He and Ehgle counted his mone7 which amounted to $2,3'l0•00, 
composed of a $100 J10ne7 order, approxiaatel.7 $600 in Travellers Chequee 
and the balance in scrip. He looked closeJ..T at three or four of the 
checks and they had accused's name on them and accused _o!!ered to sign 
them. Toscani won these cheelal in the crap game from sOllle of the other 
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participants. Aceueed wu not playing in the game when witness was 
playing. After counting the mone1 he put it under his sheet, covered 
it with the sheet and blanket and departed. When he returned to hie 
rooa about 0745 the next morr.ing he unlocked the room and looked for 
his money- but it was gone. Sergeant Stell was with him at the tillle 
(R. 51-54). 

Sergeant Bowers testified tha.t he was asleep at about 0300 on 1 
NoYember 1947 and tha.t accused woke hilll b1 shaking him on the shoulder.
He asked accused what he wanted and accused. said he came do'W?l to bU1' 
his car. He told accused he did not want to sell the car but accused 
kept; "arguing" with h1Ja. Three weeks previous he had offered· the car 
to accused for $2000 but that night he raised the price to $2?00 becawse · 
he was going on furlough. Aceus ed started p,.lllng mone1 out of hie 
pocket and he asked him "where did you get all that mone1?11 Accused. 
said that he "won it at the 508th l4P 1s. 11 He finall1 agreed to take 
$2200 !or the car. Accused had $2235 but stated that he would need.-
some mone7 so he kept a $50 check and gave witness $2185. He gave 
accused the keys, the title ar.d insurance papers. The mone1 which 
accused paid consisted of scrip and $500.00 in Travellers Cheques. 
Accused's signature was 1n the upper left hand corner of the checks and 

· one of them had been signed in the lower left hand corner (R. 54-56) • 

.Sergeant Hall was desk sergeant at the Base Guard House, Neubiberg 
Air Base where he saw the accused at 1400 hours on 1 November 1947. He 
was brought into the guardhouse by- four "non-coms." Accused seemed nervoue. 
He called the investigators who came in 45 minutes to an hour. During 
the interval.. he did not hear anyone threaten the accused or make any
promises/to him. Fifteen or twenty minutes after accused was brought to 
.the guard house he "uttled down" (R. 57-59). Corporal Beatenbough 
testified that he was a special investigator, that on 1 November 1947 he 
saw the accused in his office at the guard house and that he had a conver
sation with him. There were present at the time Sergeants Toscani, 
Shields and Bowe:r;-s and Sergeant Block was there part of· the time. After 
explaining his rights under the 24th Article of War to accused, accused 
said in aruswer to a question that he had taken the money. Accused signi
fied that he understood his rights under Article of War 24, neither witness 
or anyone present threatened accused or used violence toward him. He 
was not coerced, put under duress or offered an1 promises or inducements. 
The statement bf accused was voluntaril:r made arid of' his own free will. 
Accused looked slightly- nervous, his tie wu slightly- over to one side · 
and he had a scratch on his !ace. The scratch looked like it wu a couple 
of days old,. He did not notice any bruised spots on accused (R. 60-65). 
Accused told him that he got in a dice game and lost approximatel;r $950; 
went to Toscani'~ room with him and :Ehgle; saw the money counted. out and 
covered·with a blanket. He left Toscani 1s room with the other men and 
returned at approximately- 0200 hours and took the money. _Then he went 
to Sergeant Bowers' roOlll awoke Bowers and "t?ought Bowers' car paying $2185 
for it. He took the car and went to his girl's house (R. 81). 
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4. Evidence for the Deferuse. 

Corporal Phillips was on 2 November 1947 prison sergeant at the 
guardhouse. On that date he took accused to his quarters to pick up 
his personal items. While doing this accused picked up an Ecophone 
radio from the windowsill., put it in his locker and snapped the padlock 
shut (R. 94-96). · . · . 

Accused having been advised of his rights as a 'Witness testified 
that he bought the radio in July- or August from a soldier named McLean 
or McLear. He had two radios and didn't want to buy another but since 
it was offered to him for $10.00 he thought it was cheap and bought it. 
He put the radio in his footlocker as Sergeant Phillips had testified 
and had never taken it out. He locked the locker after putting the 
radio in it. He identified the radio (Pros Ex l) as his own radio by
some marks on it which had nearly faded out (R. 98., 99). Private First 

. Class Sadler told him that he had tound the radio in the hall and he 
told Sadler that he could take care of it until accused "got out of the 
stockade" (R. 100). He remembers being in the Enlisted Men's Club with 
Pennington., they- were talking about marks and about a ring and a brooch 
which Pennington wanted t.o buy. They never discussed a radio nor did he 
have occasion to lee.rn where Pennington lived on the base. He did not· 
take the radio from Pennington I s room. He did not leave the club that 
night until 22.30 and the only move he made was one trip to the latrine · 
which was one floor below the main entrance of the.club (R. 100., 101). 
The radio (Pros Ex 1) might or might not be his. He believes it is 
because of the markings and the number (R. 102., 103). A.rt.er he left the 
club he took the radio and some baby- clothes to his girl I s house in 
Munich. He returned to camp the next morning at 0600 and it wu t1r0 or 
three days later when he and his girl friend took the radio to the radio 
ahop (R. 106., 107). The man he bought the radio from is named :McLean or 
McLear., he used to drink with him at the club but he didn't know him too 
well. McLean or McLear is not on the base at this time. Accused has not 
seen him for two months. Accused was in his room once after 2 November 
'With Sergeant Phillips. They-·were trying to find llho had brought his 
clothes to the guardhouse. He found his locker broken open. This was 
on or about 9 November and was the date on which he saw Private Sadler 
(R. 109-lll). The radio was in his possession from the time he bought 
it from McLean or McLear until the time Sadler picked it up (R. ll2). 

Sergeant Bowers recalled as a witness for the defense testified 
that llhen he saw accused about 0300 hours on l November he did not have 
any marks on his face., that he saw him again between 1330 and 1400 hour• 
in the company- of Sergeant Toscani., a first sergeant with a 11constabulary
patch11 and a sergeant with MP insignia. These men are now sitting out
side the courtroom. Accused looked "pretty slouchy-"., his face was bruised 

· and. his lip looked like it had been hit. 11He looked like he had. been 
shoved. around pretty- rough. 11 He had a swollen place on one side ot his 
cheek. These marks were not on him at 0.300 in the morning when h~ was 
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in witnesses• room. His necktie was not in order, it wu pushed.to one 
side. His clothing looked like he had been sleeping in them. "They wer.e 
pretty well dirtied up11 (R. 66, 67). There was a bloodshot place on his 
lip and a couple or· red spots on the upper part or his cheek. · There was 
a alight break in the akin around the lip (R. 68). He did not see anyone 
strike accused. The MP Sergeant made accused stand in a corner and in 
a rough voice told him to take his hands out of his pockets and stand 
like a soldier. In answer to .whether accul!led was threatened he said 
"Well, someone around - I don't know 'Who. They all seemed to be pretty 
well teed off at him.. * * * There'was someone said something about being 
so low as to steal from another soldier." Before the investigator came 
into the roan one o.f' the sergeants said something "about son-of-bitch 
ought to be killed" (R. 69, 70). Sergeant Shields testi!ied -that he rode 
from Munich to Neubiberg Air Base with accused shortly- after 1200 hours 
on 1 November. He was under the uipression that accused had stolen a 
large sum of money from Sergeant Toscani. He was not impressed by 
accused's appearance and thought he was the tool for a superior brain 
so he told accused to smarten up and tell what he did with the J110ney. 
He thinks he said '"Ilise up and tell what you did with the money. Don't 
be a fall guy" (R. 72, 7.3). Sergeants Black and Engle were in the front 
seat or the car and 'Wi.tneas and accused were in the back seat. Prior 
to accused being warned or his rights under Article ot War 24 he did not 
hear any conversation directed toward the accused. He did not hear 
anyone use profane language toward accused (R. 72-75). 

Albertine Ebenbach called as a witness for defense testitied that 
on l November 1947 accused wu at her home in Munich. About 1300 hours 
some soldiers came to her house. She knew two of' them by name., Engle and 
Frank and the other two men she saw that day in the court room. A.ccwsecl 
asked them 'What they wanted and they didn't say and one of' them shook 
accused by the shoulder and one sla.pped his race. They asked the accused 
"Where is the .money?11 and "Where did you get the car?11 The blonde soldier 
took him outside the house.and then brought him inside and 11beat him with 
his fist in the face. 11 While he was doing this he used 11cuss 11 1V0rds and 
said he would kill accused and throw him in the water (R. 76, 77). The 
soldier llho told accused he was going to kill him told her that "she 
should be happy 1.t she sees him alive again11 (R. 78)~ 

Sergeant Toscani recalled as a witness for the defense testitied 
that on the morning of 1 November 1947 after discovering the loss o! his 

·JDOney looked for accused and .round him in Munich. Sadler and Engle were 
with him as were Sergeants Black and Shields. He asked accused it he had 
taken the money and accused denied it. Witness told accused that he 
did not believe him and that he wanted accused to go 'With him to the MP' s 
at the base and accused agreed to do eo. Sergeant Black walked over to 
accused, got hold of his tie and pushed him. "slightl1'' against the wall. 
It was a friendly push, not much force to it. mack told the accused he 
thought he was l.Jing, too and to "come clean ldth anything he knew. 11 He 
heard no threats made to accused. (R. 83-85). There were no marks on 
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accused's face, he did not "laY' & band" on accused and he never heard 
Sergeant Black sa1 to accused -ttwe throw punlus like you in the riYer11 
(R. 86). · . 

Sergeant Black testified that he .is in the 2nd Constabular7 Brigade, 
:Munich, he knOW8 the accused and saw him at a German house 1n Munich about 
1 November 1947. He brought him to Neubiberg. The.r were 1n the German 
house ten or fittean minutea. He refused. to answer -.hat he did during 
thi• period. He refused. to HJ" whether he had touched accused or .test1f7 
to the gist of an7 conversation he had with him. He refused to answer 
1'hether he said to accused "We find panks like you in the riYer11 or whether 
he or an70ne else made threats to accused during the automobile trip fran 
Kunich to Neubiberg. He did not use profane language toward accused at 
the guard house. He refused to answer whether there 1fU any change 1n 
the per1onal appearance of accu.sed !r011l the time he first saw bill 1n 
Munich until the tiae the7 arrived at the guardhouse (R. 8~9,3). 

. Accused testified that on 4 October 1947 he sold a jeep which he 
aimed for $1250 (R. ll5) and that after paying certain debts and making 
some loans he had between $750 and $800 le.ft {R. 125). On the same date 
he won $1900 1n a crap game which took place at a Dutch Garden·rlght 
across from 508th MP Headquarters (R. 115). There were between 10 or\15 
soldier• 1n the game, they were not all "Air Forces", some of them were 
colored soldiers (R. 126). He didn't ask if he could pla7 and none of 
the soldiers asked him to pl&,Y. When he came out of the game he had 
between $2500 and $2700 (R. 127). On 31 October he was in a dice game 
with Sergeants Wilson, Morrison and Bowers and some others whose names 

· he cannot remember. Later in the evening he saw Sergeant Toscani. He 
played until 2100 hours and lost $400. He borrowed $100 from Sergeant 
Pfft'Y' and lost that. The balance of his money was hidden in his clothes 
1n hie locker. He didn't want to go back to his locker for more mone7 
so he borrowed the $100 and when he lost it he quit (R. 116). On 31 
October he had 12600 1n his roo!ll {R. 121). He had $400 when be. entered 
the game.. He had $750 in Travellers Cheques and $200 1n scrip (R. 127). 
He didn't say he went into the game with $400 but that be lost $400. 
At one time during the game he left and put about $500 in Travellers 
Cheques in hie locker (R. 127,128). Before putting the Cheques in h18 
locker he··had between $1900 and $2100 in his locker (R. 128). Of the 
$~50 he- lost, $250 waa in checks and $200 was in scrip (R. 129) • He 
cannot explain-how Toscani obtained $500 o! his checks. He had not paid 
~ debts with the checks and onl7 lost $250 in checks. He was lying 
when he told Perr7 and Toscani that he had lost $950 (R. 120). .After 
the game he went to Toscani I s room. He ,ras talk1 ng to Sergeant Perry 
1'hile Toscani and !hgl.e counted the money (R. 116). They stayed in Toscani I s 
room about 10 minutes and when they left Toscani locked the door (R. ll7). . 
He then went to his room and drank a bottle of beer and about fifteen 
minutes later he went to Bliss's room. This was about 2100 or 2ll5 hours. 
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He st&7ed in miss' s room for appro.ximatel7 halt an hour to three quarters 
of an hour. · Corporal Lewis and accuaed put Bliss to bed. This took 
about 20 Minutea (R. 131, 132). He and Lewis then went to his room for 
a drink and Lewis stayed until 0130 or 0145. Accused then sat around and 
figured. whether he should buy Sergeant Bowers' car (R. 1331 l'.34). About. 
0300 he nnt to Bowers' ro011. and uked Bowers to sell him his car. Bowers 
!int told bi.a he was going on .t'urlough and would not sell the car but 
.t'inal.17 told hi.a he would but that it would cost more than what he had 
t..old accused. t..he week before. Accused gave him $2185 and told him be 
would g1ve b1a the re,t the next da7 (R. 117) • He went to Bowers at that 
time ot the .morni.Jlg to buy the car because he was afraid he might get 1.n 
a dice gaae the following da7 and lose everything be had (R. 117). He · 
did not b117 the car a week or two betore because be did not have his 
mind· made up (:a~ 134). He gave Bowers $550 in checks and $1600 in scrip• 
.Uter pa'1ng Bower•· he bad between $50 and $70. He had a $50 Travellers 
Cheque (R. 135). ' 

On the .following morning accused wae at his girl .triend' s hOU8e in 
lfunich and na told aome soldiers were outside looking for him. He went 
outside and saw Toscani,, Serge ante Shield.a, Black and Engle. Sergeant 
Black grab~ hi• QOllar and asked him what he did with the money. The 
soldiers then took hiJI inside and Black grabbed his necktie and "was· 
hittin& me on both sides of my !ace and my nose was bleeding. He hit 
me prett1 hard. He had my back against a cupboard. Then he was choking 
me pretty tight until I just about got air" (R. 118). They asked him ii' 
he took the .mone1 and he denied it. They told him to smarten up, took 
hi.a outside and said the1 W0Uld take him for a ride. The1 told his girl 
that ahe would be luck7 i.t she ever saw him alive again. They put him 
in a car, Shields told him to smarten up and Black said "Punks like you 
are found in the riTer.n He got scared, told them. he had taken the money 
and uked thelll to take him back to Neubiberg. They uked him who he 
bought the car trom. and he told them Sergeant Bowers so they "got Sergeant 
Bowers and went to the guardhouse11 (R. 118, 119). When they arrived at 
the guardhouse Sergeant Black ns. •cuasing" him and made hilll stand up 
against the wall with his back racing Black (R. 119). When Black was 
assaulting him in the house in Munich accused tried to send his girl's 
brother tor the MP' s but one of the sergeants would not let the bo7 go 
out. or the house (R. 119, 120). While Black was beating him the other 
soldiers were taking di8hes out or the cupboards and everything out ot 
the closets and throwing them in the middle of the floor. They were 
ca]Ung hiJa a "loua7 son-o.f'-a-bitch." Black beat him for about an hour 
(R. 120). Corporal Beatenbough read and explained the 24th Article ot 
war to hi.al and thereafter he made the statement to the corporal. He. 
.made the statement because he was frightened. "The1" were all gathered 
around hilll, all eacited, and he "figured" ii' he did not make a statement 
he would be releued from the guardhouse and the .minute he "got out, 
they" would put him in a car and take him for another ride "or something." 
He made the itatement because he was afraid of Toscani, Black, Shield.a 
and J!ng].e I He 1IU &!raid it he did not make the statement they would 
take b1a out and "beat him up" (R. 119, 120). · 
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5. With respect to the or.i.ginal Charge and Specification, viz: 
the larceny of approximately $2390 the first question to be considered. 
by the Board of Review is whether the con!ession of accused was 
voluntarily made. 

The testimony of accused and his girl friend regarding the beating 
imposed on accused by Sergeant Black, a member of the constabulary and 
his threatening language to accused stands uncontradicted in the record. 
Black refused to answer any questions with respect to the alleged beating 
or to the threats made to accused on the grounds that he might incrimi
nate hims elf. His companions were ev&sive in their answers as to what 
happened between Black and the accused although Tosc&ni did admit that 
he saw Black grab accused by the necktie and give him a "friendl;r' push. 
Sergeant Shields admitted that when he, Fngle and Black were with accused 
in the car he told the accused to "smarten up" and "tell what. he did 
with the money." After the beating accused had received, filack's·state
ments "that we find punks like you in the river" and that his girl "would 
be lucky if she saw him alive again" it is not difficult to visualize 
his reasona for confessing to the theft after being placed in an auto
mobile with three of his interrogators -who had previously told him they 
were going to take him for a "ride. 11 His willingness to make and dgn 
the statement at the guard house is likewise understandable. Bis four 
adversaries were present, they were using profane language toward him 
and Sergeant Bowers testified that the four sergeants "1eemed to be pr.t.t7 
well teed o!!" at accused; that accused looked like he had had "• rough 
time" and that one of the sergeants said something about the "•on.-of-a
bitch ought to be killed." Accused testified that he was afraid that 
if he did not make the statement at the guardhouse he would be releued 
and that the sergeants would "beat him up" or take him for a "ride." 
Under these circumstances the warning ot the accused u to his rights 
under Article of War 24 wu meaningless and pro f orma onl.3'. 

The Manual for Courts..Jlartial, 1928, paragraph 114!. (Page 116) 
provides that -

"It must appear that the confeHion was voluntary on the part ot 
the accused. * * * A. contesaion not voluntaril7 made must be 
rejected." 

The test applied b7 the Federal Courts as to the volunt&r7 nature ot a 
confession was enunciated in Wilson v. United States, 166 U. s. 613, in 
which cue the &tpreme Court ot the United States said at 623, 

•In short, the true teat ot admi11ibilit7 is that the con!eeaion 
ii made 1'reel7, YOluntarilT and without compglsion or inducement 
of an;r: sort.• (Underscoring eupplled). 

~ -!!!A Te United States, 266 u. s. 1, 14, the same court 1aid -

-9-
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"A confession is voluntary in law if, and only if, it ll'as, in 
fact voluntarily made. A confession may have been given 
voluntarily, although it was made to police officers, while in 
custody and in answer to an examination conducted by them. But 
a confession obtained by compulsion must be excluded whatever 
may have been the character of the compulsion, and whether the 
compulsion was applied in a judicial proceeding or otherwise." 

It appears in this case by uncontradicted evidence that there was 
in fact canpulsion and fear, and that the willingness of accused to 
make the confession was impelled by this compulsion and fear. The 
Board is of the opinion that the confession was not voluntary in fact 
or in law and that its admission by the court was error. Although 
accused was warned of his rights under Article of War 24 after the 
canpulsion had been exerted and before he made the confession to 
Corporal Bettenbough nevertheless he was, at the latter time, accom
panied by the non-commissioned officers-who had participated in break
ing down his umrillingness to confess. The conclusion is inescapable 
that the effects of the compulsion and fear of personal injury still 
persisted and there is no evidence to justify an inference that the 
influence which impelled accused to con.fess originally to the non
commissioned officers had ceased to operate on his mind. Only in the 
event it appeared that there had been a cessation of such influence 
could the confession properly have been deEID.ed wluntary (Mangum v •. 
United States, 289 Fed. 213; CM 187615, Bruton, CM 192609, Hulme, 2 BR 
3, 17). 

Having determined that accused's confession was involuntary and 
that its admission was error the next question presented is whether 
the error injuriously affected the substantial rights of the accused 
to such an extent that the findings and sentence as to the Charge and 
Specification with respect to the larceny of the milltary payment certi
ficates must be disapproved notwithstanding the other competent evidence 
of record. 

In the instant case the evidence aliunde the confession is con
flicting. The prosecution's case was entirely circumstantial and the 
accused took the ldtness stand and categorically denied his guilt. 
Fran the whole record the Board is unable to say that the competent 
evidence. was 0£ such quality or quantity or of such a nature that it 
may now be said with reasonable certainty that it would have resulted 
in a conviction had the confession been excluded. The findings ot 
guilty of the original charge and specification must therefore fall. 

The Supreme Court of the- United States-has on numerous occasions 
expressed its views as to the fatally injurious effect upon criminal 
proceedings in Federal, civil and state courts ot the reception in evidence 
ot involuntary confessions obtained b;y duress. 

- 10 -
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Tht! !11()St cited case on this subject is Bram v. United States, 168 
u. s. 532. In that case a statement or accused made to a police o!ficer 
and not shown to have been ·voluntarily made was received in evidence 
over derense objection. Its admission was held by the Supreme Court to 
be reversible error. The court said at 542: 

"In criminal trials., in the courts ot the United States., wherever 
a question arises whether a confession is involuntary., the issue 
is controlled by that portion o! the Firth Amendment to the Con
stitution or the United States., comanding that no person I shall 
be compelled in any criminal case to be a "Witness against himself. 111 

With respect to the effect ot receipt in evidence of an involuntar7 con
fession the court said at 541: 

"Having been ottered as a confession and being admissible only' 
because of that fact, a consideration of the measure of proof 
which resulted from it does not arise in determining its admissi'dl.ity. 
If found to have been illegally admitted., reversible error will 
result." (Underscoring supplied). 

This construction of the law is supported in the case of ~ v. · 
Oklahoma., 322 U. s. 596., in which the same court in discussing the effect 
of a confession which petitioner claimed was involuntary indicated that 
in cases of this character the voluntary nature of the confession is the 
sole issue tor consideration b7 the court and consideration of the other 
evidence o! record is unnecessar7. The court said in Note 1 at· 5971 

"Whether or not the other evidence in the record is suf!icient 
to justit7 the general verdict o! guilty is not necessary to 
consider~ The confession was introduced over detendant 's 
objection. If such admission of this confession denied a con~ 
stitutional right to defendant the error requires reversal." 

Likewise the Supreme Court in discussing the so called "harmless error 
statute" said in Kotteakos et al v. United States, 328 u. s. 750 at 764, 

"It, when all is said and done., the conviction is sure that the 
error did not influence the jur7., or had but ver7 slight et!ect., 
the verdict and the judgment should stand, except. perhaps llhere 
the departure is from a constitutional norm (19) or a specitic 
command o! Congress. " 

Note 19 then states r 

"Thus ,men f'oreed contessions have been received., reversals have 
!ollowed although on other evidence guilt might be taken as clear. 
See Malinski v. New York, 324 u. s. 401., ~ v. Oklahoma., 322 U. S. 
596, 597, N. IJ ~ v. United States, 168 U. S. 532, 540-542; 
United States v. Mitchell, 137 F. 2d 1006., dissenting opinion at 
1012. 11 (Underscoring supplied). 
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In l(alinsld. v. New York, supra, the Supreme Court said at 404& 

"But the question whether there has been a nolation or the due 
process clause of the Fourteenth .Amendment by the introduction ot 
an involuntaq confession is one on lfhich we must make an independ
ent determination on the undisputed facts. Chambers v. Florida, 
309 u. S. 2Z7; Lisenba v. California, 314 u. s. 219; Ashcraft v. 
Tennessee, 322 U.S. 143.• 

•:u all the attendant circumstances indicate that the confession 
ns coerced or canpelled, it may not be used to convict a defendant. 
Ashcraft v. Tennessee,~. p. 154. And if it is introduced at 
the trial., the judgment of conviction 11111 be set aside even though 
the evidence apart from the confession might have been sufficient 
to sustain the jury's verdict. Ly;ons v. Oklahoma, 322 U. S. 596, 
597.• ' 

And to similar effect is the recent case ot Lee· v. MississipP±. decided 
at the present term of the Supreme Court of the United States, Case No. 
19., October Term 1947, 19 Januaq 1948 in which the Court held: 

"The due process clause of the Fourteenth Amendment invalidates a 
state court conviction grounded in whole or in part upon a con
fession which is the product of other th.an reasoned and voluntary 
choice.• (Underscoring supplied.) 

So also 1n Haley v. The State of Ohio, No. 51, October Term 1947., 12 
January 1948 the Supreme Court said with respect to the admission of an 
involuntaq confession: 

"It the undisputed evidence suggests that force or coercion was 
used to exact the confession, we will not permit the judgment· to 
stand even though 11'1. thout the con.tession there might have been 
sufficient evidence for subnission to the juq.11 

AB stated in !!!:m v. United States, supra, the prohibition against 
the use of a confession obtained by force or fear stems .f'ran that portion 
ot the Fifth Amendment to the Consti~tion of the United States which 
comnands that no person 

11aball be caapelled in ·any criminal case to be a witness against 
bimseu.• 

Consequently-, under the doctrine enunciated by the Supreme Court in the 
above decisions the use of a. confession obtained by force 1r0uld nolate 
the constitutional guarantee against Hl.f'-incr:imination and constitute 
a denial ot due process which cannot be cured by- other clear or compelling 
evidence of..guilt., ~ v. United States, LYons v. Oklahana; Kotteako; v. 
United St.ateu l&.I. v. MisSi181pp1; Hua v. ™, rn- This irould seem 
to be a logical extension of the principal set forth in CM 31251?, 
Jgsrlar ll !1°, 62 BR 195, _200; CY 326450, ~. 1947. 
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The canpetent evidence clearly establishes the guilt of accused 
as to the Additional Charge and the Specification thereof {larceJ:lY' of 
the radio) and the confession of accused .discussed above did not relate 
in any wa, to this offense. The maximum punishment pennissible for 
this offense is dishonorable discharge, total for!ei tures and con!ine
ment at hard labor for six months (Par 104£, MCM, 1928). 

6. For the reasons stated, the Board of :Review holds the•record 
of trial leg~ 1nsuf!icient to support the findings of guilty" of the 
Charge and the Specification thereof, legally sufficient to support the 
findings of guil"t7 of the. .Additional Charge and the Specification thereof 
and lega~ sufficient to support only so much of the sentence as pro
vides for dishonorable discharge, forfeiture of all pay- and allowances 
due or to becane due, and confinement ·at hard labor for six months. 

/

-----1..,....~-.,,,_---~-+--- Ju:ige Mvocate 
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C-;") 2 r, l''At(•; to .. b ':l'-<' 

JAGD - C1i 328584 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. C. 

TO:· Conmanding General, United States Air Forces in Europe, APO 633 
· c/o Postmaster, New York, New York. ' 

l. In the case of Private Bronis J. Yakavonis (RA 31356685), Head
quarters and Base Service Squadron, 486th Air Ser:vice Group, attention 
is invited to the foregoipg holding by the Board of Review which holding 
is hereb1 approved. For the reasons stated therein it is recoounended 
that the findings of guilty of the Original Charge and its Specification 
be disapproved and that only so much of the sentence be approved as 
involves dishonorable discharge., forfeiture of all pay and allowances 
due or to become due., and confinement at hard labor for six months. 
Upon taking such action you will have authority to order execution of 
the sentence. 

2. 'When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and .to facilitate 
attaching copies of the published order to the record in this case., 
please place the file number of the record in brackets at the end of 
the published order.,as follo'lrs: 

(CM 328584) 

l Incl ASH. GREEN 
Record of trial Major General 

The Judge Advocate General 



DEPARTMENT OF THE A.ID4Y 
Ii....,~• Office of The Judge J.Qvoca.tUneral Cl4S)Washington 2S, D.C. . 

JAGQ - CM 328590 

UNITED STATES ) 
) 

v. ) 
) 

Private WILLIAM o. WELCH ) 
(RA. 36692451), Head- . ) 
quarters Troop, 11th Con ) 
stabulary Regiment. ) 

UNITED STATES CONSTABULARY 

Trial by G.c.11:.·, convened at 
Straubing, Germany, 14 
November 1947. Dishonorable 
discharge and confinement for 
two (2) years and six (6) 
months. Disciplinary- Barrack•• 

HOLDING by the BOA.RD OF REVIE« 
JOHNSON, BAUGHN and KANE, Judge Advocates 

1. 'lllerecord of trial in the ce.se of the soldier named above has 
been examined by the Boar4 of Review. 

,. 
2. The accused was tried upon the following Charges am Specifica

tions: 

CHARGE Ia Violation of the 96th Article of war. 

Speci:f'icatioria In that Private First Clasa William o. Welch, 
Headquarters Troop, 11th Constabula.r;r Regiment, having been 
restricted to the limits of Raffler Kaserne, did, on or 
about 24 .A.pril 1947, break said restriction, by going to 
Wunsiedel, Germany. 

CHARGE- Ila Violation o:f' the 94th .lrticle or War. 

Specifications In that Private First Class William o. ·walch, 
Headquarters Troop, 11th Constabulary Regiment, did, at 
Brussels, Belgium, on or about 28 February- 1947, wrongfully, 
lmowingly and wi.11:f'ully misappropriate a 2½ ton. truck, 
property of the United States, furnished and intended for the 
military service thereQf. 

CHARGE IIIa Violation o:f' the 61st Article of War. 

S,l)ecificationa In that Private First Class William o. Welch, 
Headquarter• Troop, 11th. Constabulary Reiiaent, did, witl 
out proper leave, absttnt himself froa hi• organization a1 
Regensburg, Germany, frail about 24 A.pril 1947 to about 24 
May- 1947. 



'(146) 

He pleaded not guilty to, and was found guilty of, all Charges and Speci
fications. Evidence of four previous convictions was considered. H• 
was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard 
labor for five (5) years. The reviewing authority approved the son~ 
tence, reduced the period of confinement to two and one-half {2½) years, 
designated Branch United States Disciplinary Barracks, Fort Hancock, 
New Jersey, or elsewhere as the Secretary of the }..ney' may direct, as 
the place of confinement, and forwarded the record of trial for action · 
under .lrticle of War 50i. · 

3. The only determination required of the Board of Rniew in the 
pre&ent case concerns the maximunt legal punishment for the three offenses 
of which accused has been found guilty. 

The Specification of Charge II alleging the misappropriation of a 2½ 
ton truck, property of the United States furnished and intended for the 
"military servico thereof, in violation of Article of War 94 contains no 
averment as to the value of the vehicle. Although the property which 
is the subject matter of the offense must be of some value (!!2E! v. Com. 
9 Mete (Mass.) 134; ~ v. Feople, 6 Johns (N.Y.) 103), value itself 
is not an element of such offense nor the gravamen thereof (CM 301154 
Hufendick, 15 BR (E.T.0.) 137). Value is of legal consequence in the 
pleading. as well as in the proof, however, in determining the grade of 
the offense, notwithstanding dictum to the contrary in the last prece
dent above cited, and conclusions reached without supporting reasons by 
the Board of Review in 1921 in deciding CM 144$f:/7 Borrman. The con-
tention that value in a specification or indictment may be left to inference, 
or late1" to proof in the case, 'When such relates directly to the grade of 
the offense, is no more tenable in a milltary than in a civilian tribunal. 
In this connection, it is stated in Sec. 65, Vol. 17 Ruling Case Law, p. 
57, 58, citing as authority State v. Goodwin, 30 Atlantic 74, Woodring v. 
Territory, 73 Pac. 85, McCarty v. State, 25 Pac. 299a 

"It is a well settled rule of the common law that an 
indictment for larceey must allege the value of the article 
alleged to have been stolen. This rule had its origin in the 
practice· of distinguishing between grand and petit larceny 
with reference to the extent of the punishment, that being 
dependent in s~me measure upon the value of the article stolen. • 
And at the present time the rule is that where the grade of 
larceny and consrn~ntly the punishment depend1 on the value of 
the property it is essential that the value be alleged. Although 

2 
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it is essential that property stolen have some value, still 
_the rule is that it is not necessary that the value be al
leged in the indictment vb.ere the distinction between grand 
and petit larceny has been abolished. Hence where the 
statute does not make tho grade of the offense or the punish
ment·therefor dependent on the valUB of the property stolen, 
but determines them entirely by the class or species of' such 
proper~y, it is not necessary to alJ.ege the value*** And it 
has been held that, the value of· each article must be alleged, 
as it would be impossible to fix the grade of the offense if 
the proof showed a· larceey of only a part of the article. n 
(Underscoring supplied). · 

Clearly, for many years, in military procedure the value or the 
subject matter has determined the grade of' offenses involving unla:wi'ul . 
dominion over, or disposition of, Governmint or private property in 
violation of Articles of War 83, 84, 93, 94 and 96 (Sec. VI, MCM 1917, . 
p. 163-166, incl; Sec. VI, MCM 1921, p. 279-282, incl.; Par. 104c, 
MOH 1928, p. 98'-101, incl.). It is essential in the military, as well 
as in civilian procedure, that the value be &t:firmatively and expressly 
alleged and proved if a punishment greater than the 111niaW1 is to be im
posed. This requirement that value be pleaded, if" an offense sue~ as 
larceny, embezzlement or Ilia appropriation is to be punishable in excess 
of the minimum, shoµld not be confused idth the ad.ditional. requirement . 
relating to proof' of' value necessary far more than a minimum sentence, 
whether such proof be adduced through the mediUII or orthodox etldence · or 
through judicial notice properly taken of particular items of Government 
property ,(CU 2723o6, Graham, 46 BR 280) or in an unusual instance of a 
civilian autOlllobile ( CM 262735, Kaslow, 41 BR 126; CM 302967, Grey, 59 
BR 281, 282). 

It i1 of' equal importance clearly to distinguish oases involving 
larceny, ombezzlement or fraudulent conversion of checks or other ne
gotiable instrU118ntl 'Wherein the amounts thereof have been expressly set 
forth in the· specifications, and which the Boards of' Review have rightly 
considered as sufficiently pleaded insofar u relates to value to support · 
a greater sentence (CM 124998, Williama (1919), Cll 125115., ~ (1919), 
Dig. Op. JAG, 1912-40, Sec. 451 (36) p. 323). Similarly, it is sssen
tial that the instant determination not be confused "Id. th the multitude of 
cases 'Wherein value was either not pleaded or not prQved or neither 
pleaded nor proved but "fthere a minimum sentence was iaposed or approved 
based on !,2g ~, and therefore the 1ubstantial rights of accused were 
not considered u prejudicially &t:fected as to such minimm sentence on 
(P~. l49.!l, Mell 1928, P• 173; CM 124566, and.all 1919, Dig. Ops. 91 -
40, Sec. 451 (36) P• 323; CM 224280., Garfinkle, l4 BR 94; CM 254498, 
Miller, 35 BR 269; Cll l.89745; :W.llerick, 49 ER 15). 
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In view of the foregoing, the Specification of Charge II will 
support only a sentence of dishonorable discharge, forfeiture of all 
~ and allowances due or to become due and confinement at hard .labor 
for six (6) months. 

The Specification of Charge I alleging breach of restriction on 
24 April 1947 and the.Specification of Charge III alleging absence with
out leave. from 24 April 1947 to 24 May 1947, while separate offenses, 
obvioualy arose from a single transaction. The identical act of the ac
cused which conatituted the breach of restriction also gave rise to the 
offense of absence lrl.thout leave. Accordingly, only punisllill.ent for the 
more serioua aspetot may be imposed (CM 241597, Fahey) 26 BR 305 and CM 
257824, ~, 50 BR 179, 205, and cases therein cited , same being in 
the instant case, confinement at hard labor for ninety (90) days, in addi
tion to prescribed forfeitures for absence without leave for thirty (30) 
days (Par. 104.2, MCM 1928, P• 97). 

4. For reaaons stated, the Board of Review hol:_ds· the record of trial 
legally- sufficient to support the findings of guilty and legally- suffi
cient to support only so much of the sentence as involves dishonorable dis
charge, forfeiture of all pay and allowances due 01· to becane due and con
!in6ment at hard labor·for nine. (9) months. 

4 
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JAGQ - CK 328590 1st Ind FEB 16 1948 
JAGO, Dept,. or the Army, v:ash:1.ngton 25, D. c. 

TO: Commanding General, United States Constabulary, Aro 46, c/o Post
master, Nn: York, New York. 

l. In the case or Private William o. Welch (RA 36692451), Head-· 
quarters Troop, 11th Constabulary Regiment, I concur in the foregoing 
holding by the Boa.rd of Review and for the reasons stated therein 
recommend that onl7 so much o! the sentence be approved as involves 
dishonorable discharge, forfeiture or all pay and allowances due or 
to become due and con!inement at hard labor !or rline ( 9) months. Upon 
taking such action you will have authority to order the execution or 
the sentence. · , 

2. When copies or the published order in this case are forwarded 
to this ortice the7 should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end o! 
the published .order, as follows: 

(CM 328590) 

• 
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DEPARTMENI' OF THE ARMY ('') · 
In the Office of The Judge Advocate __,General (l.sl) 

Washington 25, D.C. 

. S:O APR .1948 
JAGH CM .328608 

UNITED STATES ) TE:HNICAL DIVISIOO., AIR TRADnNG COMYAND 
.) ·\ 

v. ) Trial by o.c.K•., convened at Lowr,Y 
) Field., Demer, Colorado., 1.5 December 

Private ROSS C. DOOLEY (RA. 18.3234.53),) 1947. Cont'inement at hard labor 
Assigned (Operating) Guard Squadron., ) for five (.5) months an:i to forfeit 
3'70$th .Air Force Base Unit. ) 8.35.00 per month for a like period.

) The Post Guard House, wrrry Field., 
, ) Denver., Colorado. 

HOLDING by the BOARD OF REVIm'I 
HOTTENSTEIN., LDCH and BRA.CK, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined in the Office of The Judge Advocate General and there found 
legally insufficient to support the £1.ndiilgs of guilty and the sentence. 
The record has now been exam:i oed by the Board of Review and the Board 
holds the record of.trial legally sui'ficient to support the fin:iings of 
guilty and the sentence. 

2. The accused was tried upon the following Charge and Specification: 

CHARGlh Violation or the 93rd Article of war. 

Specification: In that P;ivate Ross ·c. Dooley., Assigned (Operating) 
Guard Squadron., 3705th Air Force Base Unit., lsJwr., Field., Denver., 
Colorado., did, at Lo1117 Field., Colorado., on or about 17 November 
1947, willfully., feloniously., and wll.awfully kill Private First 
Class Harry L. Freeman, by shooting him in the body 1l'ith a 
carbine. 

The accused pleaded not guilty to the Charge and Specification. He was 
found guilty of the Specification., •except the words 'll'illful.4 am 
feloniously-•., substituting therefor., respectively., the words 'involuntary 
and wrongfully•., of the excepted words, not guilty., of the substituted 
words, guilty11 ., and guilty of the Charge. He was sentenced to be con.fined 
at hard labor., at such place·as the reviewing authority- may- direct for 
five (S) months and to forfeit tbirty--five ($3,5.00) dollars per month for 
a like period. No evidence or previous convictions ns int,roduced. The 
reviewing authority approved. the sentence and designated the Post Guard 
Hoa.se., Lowry Field., Denver,_ Colorado., as the place or confinement. The 
result of trial was promulgated by- General Court-Martial Orders No. 27, 
Headquarters, Technical Division., Air Training Command., Scott Field., 
Illinois., dated 23 Januaey 1948. · 

http:18.3234.53
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3. Evidence for the prosecution. 

At about 4:35 p.m. on the date alleged Corporal Thomas J. Taylor., 
Private :Michael Walko., the accused., Private Ross c. Dooley, the deceased., 
Private First Class Harry L. Freeman and 8 or 10 other soldiers were in 
the "lobby" of the Lowry Field Guard House (R 8,9.,12). At this time 
accused shot Freeman in the right side of his body with a carbine (R 6., 
7.,9.,n.,19). Several witnesses testified that they were within a few 
feet of accused at the time of the shooting and that they heard the shot 
but did not see the shooting. They did not hear any words between accused 
and Freeman prior to the time the shot was fired. Freeman had a pistol 
in his hand when he was shot (R 7.,8.,9.,u.,12.,13). He "looked at his 
wound and fell on the floor and yelled that he had been shot and to get 
an ambulance and get a Doctor." He was taken to a hospital in a stat£. 
car. 

A pre-trial statement by accused was identified and received in · 
evidence without objection as Prosecution's Elchibit 2 (R 21). The 
pertinent part of this statement was as follows : 

"On 17 November 1947, I was on duty as a Prison Chaser. At 
approximately 1645 hours., I brought my three (3) prisoners into 
Guardhouse Ill from detail; Pfc Harry L Freeman and I were stand
ing close together. Freeman walked up to me., pulled his 45 out 
and stuck it in my stoma.ch. Freeman was also on Prison Chasing 
detail on this date. I had my carbine in my hand., and I pointed 
it toward Freeman., and pulled the trigger. (I didn't know the gun 
was loaded.) When I pulled the trigger., the gun went ·off., and the 
bullet hit Freeman. It looked to me like it hit him just above the 
groin." ' 

Freeman's wound was examined and treated at the 'Il:Jwry Field Hospital. 
He was found to be suffering from a bullet wound in the "lower quadrant 
of the abdomen three inches in from the iliac spine." His pulse and blood . 
pressure were within normal limits. At about 5:JO p.m. he was transi'erred 
to Fitzsimons General Hospital (R 13,14)., 'Where he was operated upon at 
about 7:1.5 p.m. His abdomen was opened to determine ii' arr:, abdominal 
organs were damaged. The operation was completed shortly · after 9 :00 p.m. 
(R 1.5.,16). In the opinion of Lieutenant Colonel Adanto A. s. D'Amore., 
lledical Corps., who was present throughout the operation., Freeman's wound 
was not mortal (R 17). 

Lieutenant C.Olonel D'Amore testi.l'ied: 

"The patient was brought into the operating room and was anesthetized 
and at the early part.of the anesthetia., there was the usu.al reaction 
of the patient going under., a body reaction and he started gasping 
and choking a little bit and apparently .the patient had much in his 
stomach contents and he did throw up some, and after this was cleaned 
o:tf and the patient was :fully anesthetized for surgery., the Colonel 
operating made a right rectus incision and went through into the 
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abdominal cavity and observed thoroughly all inteI_'nal viscus 
and the entrance to tne bullet wound showed darkened area from 
apparently a very close rifle shot., but it was a clean wound., 
the underlying fat was all congealed like it was burned and 
liquified. Pfc. Freeman was fairly fat. There was a liquid 
seeping out of the bullet wound but no perforations were found. 
All that was found was a circle about the size of a nickel on the 
peritoneum, which is the lining of this cavity where the intestines 
are located. The bullet apparently bad glanced off the peritoneum 
wall and traveled outwardly and laterally.n (R 15). 

A general anesthetic was administered .(R 19). Colonel D1Amore also 
testified that the procedure used in the operation was normal and 
standard for a wown or the type being treated (R 19). Technically the 
operation could be considered of an emergency nature (R 16). Freeman 
died at 10:30 p.m • ., 17 November 1947. The cause of death as shown by 
the death certificate was "acute pulmonary- edema., secondary to vomitus., 
due to anesthesia given for exploration of gunshot wound due to gunshot 
wound., right lower quadrant.o.f abdomen and right thigh***"• (R 22., 
Pros Ex 3). 

4. For the defense. 

Three soldiers testified that accused and Freeman were good .friends 
and did not have a:rry harsh words or arguments prior to the shooting (R 
23,24,25). 

Mrs. Ross c. Dooley, wife of accused, testified that the deceased was 
a good .friend o.f hers and or accused. Deceased was at their house for 
dinner on Saturday night, 15 November 1947. She had arranged for deceased 
to come to their house for dinner and have a 11date11 with a girl friend of 
hers on the evening of' 17 November 1947 (R 25,26). 

Accused has a good reI)llta.tion in his home coI!llllWU.ty and was never in 
trouble in civil life (R 30; Def Exs "B" through 11G11 ). 

Captain William H. Mo?¥:rief I Assistant Chief of the Anesthetic Sec
tion, Fitzsimons General Hospital, testified that he a.drn1n1 stered the 
anesthetic to Freeman prior to the operation. The anesthetic given was 
"gas oxygen induction and ether maintenance." Prior to giving the 
anesthetic he asked deceased ii' he had eaten anything prior to the shoot,
ing and the deceased replied that he had not "eaten anything since the 
noon mea1.n, and that, "* * * he had had nothing to driJ'lk before he was 
shot." (R 27). Captain Moncrief' further testified as follows: 

11Q Did the patient vomit? 
A .A.bout one-half.hour after the induction of the anesthetic, he did. 

Q There was no tube placed in his stomach to aspirate the contents? 
A No, sir. 
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Q .After this vomitus, what occurred? 
.l J..n instrument was put into his m011th where you can look dosn 

into his trachea and into the lU!lgs. It is a rubber a.t.tair and 
his lungs Yere aspirated of all material· n could see. 

* * * Q After the operation, what occurred? 
.l During the operation the patient had OJcygen adequately main

tained by pressure on his back with the mask on bis !ace. His 
blood. pressure and pulse didn't vary and everything was tine. 
Immediately. a.rt.er surgery the patient was bronchoscoped and 
vomitus aspirated from both main stem bronchi. It was observed 
that all. the large. bronchi were ..tilled with what looked like 
tomato juice. When an attempt ns made to aspirat~ the large 
bronchi, the tomato juice filled the lungs and the patient 
stopped breathing. He was given artiticial. rew!ration but 
the lungs were tilled with liquid and contained• no air. 

* * * Q Did you exam:, ne the body of the man later? 
A I witnesaed the lungs after they bad been -removed. 

Q Could you tell the court just what you observed? 
A. Well, the lw:lgs were very heavy, being filled with fiuid and 

contained no air. They had the appearance of an acute cardiac 
failure or som.ebo~ that had drowned. 

Q Do you feel that this aspiration or vomitus contributed to the 
man's death? 

A I do. 

Q To what extent? 
.1 He couldn't breathe with all this fiuid in his lungs. 

Q Did you check his heart? 
A Yes, sir. It was in good shape. 

Q H01r 'about his blood pressure? Was it higher than average or 
lower than average? 

.1 I don't know what this ma.n's blood. pressure was no~ or 
previou.s to the time I exand ne"'. him, but there was nothing to 
indicate that it was not normal.. 

* * * Q Captain, from the nature ot the woum of Pfc. Freeman, wou.ld 70u 
say it ns necessar,r to perform an operation at all? 

A Yes, sir, it ns. From the nature ot the wound and the posa,ibilit,. · 
of penetration or damage to the abdomenal organs, it was necessar;r, 
espeoiall.7 an exploratory operation. -

Q It was neceasaey then that the man be anesthetized? 
- A Definitely. 

4 



·. {155) 

Q Do you personally feel that proper., accredited medical 
precedents were followed in this case? 

A I do." (R 28-JO). 

Accused was advised of his rights and thereafter testified th.a.t. he 
was 19 years of age and was married on 2 October 1947. Freeman was his 
best friend and had been to his house for dinner a night or two prior 
to the shooting.· On 17 November 1947 he and Freeman were acting as 
prison chasers. They had lunch together on that day and never had~ 
harsh words or arguments. About 2 :OQ p.m. accused went on a trash detail , 
and was armed with a carbine. When on the detail he never opened the \ 
breech of the weapon to see if it was loaded., nor did he check to see if' 
the' safety was on. He returned to the guard house at about 4:00 p.m. A.t 
tbat time one detail was being relieved and another detail was going on 
duty. As he was changing clothes Freeman entered the guard house and the7 
talked about having supper at accused's house. Upon returning from. getting 
a drink of' water., Freeman "pulled out his .45 from his back pocket and 
pull-,d the hammer back.• The pistol was then pointed at accused who was 
holding his carbine at port arms. Accused "just pulled the trigger" of 
his weapon and the carbine discharged. Freeman "stood up tor a few seconds, 
looked down where he was wounded and said "70u've shot :me Dooley4' and 
'nget an ambulance or get me to the hospital11 or words to that effect and 
then fell to the noor. Thereafter accused placed the gun on the turnkq 
desk (R 30-35). Accused did not ascertain whether his carbine was- loaded 
before he pulled the trigger (R .36). 

5. By- exceptions and substitutions., accused was convicted ·of an 
offense of involuntar.r manslaughter. To sustain. the conviction, the 
evidence mu.st necessarily' e~tablish t,he .toll.owing elements of proof: 

1 (a) '!bat. the accused killed a certd.n person named or· 
described by' certain means., as alleged (this involTes 
proof that the person alleged to have been killed is' 
dead.J that he died in con uence of an 1n receiTed 

him t sue was t of the ac ot 
accuse J the ea ewi a7e&ram 
a da;r of' such act) J . 

(b) the tacts and circumstances of the case., as alleged, 
1.ndicating that the homicide amounted 1n law to mn
alaughter." (Par l49a., Jel(, 1928., Proof). (Und,erscoring
supplied) • . ' . - · · 

The evidence shows oonclusiveq·that at the time and pl.ace alleged., 
accused WlintentionaJ.lT shot Private Freeman in the •lower quadrant of 
the abdomen three illches fraa the iliac spine• with a carbine., and that 
~n.te Freeman died aboa.t six hours after the shooting tollowi.ng an 
operation occasioned b7 the ,round thus intlicted. It was established 
that cause of death was •acute palmonar., edema., second..a?7 ~ vomitus., due 

s ·. 

http:tollowi.ng
http:WlintentionaJ.lT


(1S6) 

t.o anesthesia giTeii for exploration of gunshot wound, due to gunshot 
lfOllM, right lawer quadrant of abdomen and right thigh; * * *• 11 .A.n 
exploratoey operation was performed upon Freeman about three hours 
attar he was wounded to determine if an:, abdominal organs were damaged. 
In the opinion of the medical start at the Fitzsimons Hospital., where 
the operation was performed, and in the opinion of Lieutenant Colonel 
D'Amore who first taamined Freeman's wound at Lawry Field Station 
Hospital, the exploratory operation of the abdomen -n.s necessary and of 
an emergency nature, that it was definitely necessary to administer an 
anesthetic to the patient and that proper, accredited medical precedents 
were followed in this case. It .further appears that approximately one
half hour at'ter the induction of a general anesthetic, Freeman vomited. 
An instrument was put into his mouth and his lungs were aspirated of 
all. the material that could be seen. A surgical operation on Freeman I s 
abdominal cavity followed which disclosed that the entrance to the · 
bullet wound was surrounded by a darkened area caused by a very close 
rifle shot; the underlying fat was congealed as though it was burned 
an:l liquif'ied; there was a liquid seeping out or the wound but no 
perforations were found; the peritoneum., which is the lining of the 
cavity where the intestines are located, was ,lacerated or 11nicked11 but 
none of the abdominal organs were damaged, the bullet having apparentq 
gla.Dced off the peritoneum 1'.'Ul aDd traveled outwardly and laterally.· 
In the opinion of' Lieutenant Colonel D1Amore the wound was not mortal. 
lmnediately after the operation., the patient was bronchosco_£ed ffespection 
of the trachea or windpipe with a narrow tubular instrumeny and vomitus 
aspirated from both main stem bronchi. At this time it was observed that 
the bronchi /jiindpipif was filled with what looked like tomato juice. 
When an attempt was ma.de to aspirate the large bronchi, this fiuid filled 
the lungs and the patient stopped breathing. Under these circumstances 
it was the opinion of medical officers who conducted the operation that 
this aspiration of the vomitus contributed to Freeman• s death. Accord
ing to the testimony or eye witnesses at the scene of the shooting 
accused appeared to be on· friendly terms with the deceased and gave no 
indication of bearing any malice or ill will against him. According 
to accused's testimony and his pre-trial statement, it appears that the 
shooting occurred while both accused and the deceased were engaged in 
play with their weapons and that accused pulled the trigger of his carbine 
which he believed to be empty when·he shot the deceased. 

"Involuntary manslaughter is homicide unintentionally caused in 
the commission of an unlawful act not amounting to a felony, nor 
likely to emanger life, or by culpable negligence in performing 
a lawful act., or in performing an act required by law. (Clark)"
(Par 149!,, 1CM., 1928). . 

The pointing of a pistol in fun at another and pulling the trigger, 
believing, but ll'ithout ta.king reasonable precautions to ascertain., that 
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it would not be discharged is stated to be an instance or culpable 
negligence in performing a lawful act (MCM, 1928, at page 166). In 
view thereof', and in view of the circumstances surrounding the accused's 
act, we are o:r the opinion that the evidence supports a finding that 
the gunshot 110und was inflicted by accused through his culpable negligence 
and that the circumstances indj,cate that the alleged homicide amounted · 
in law to manslaughter. 

Si.nee the evidence shows., however., that cause o:f death vras attributed 
to "acute pulmonary edema., secondary to vomitus, due to anesthesia given 
tor exploration of gunshot wound," i.e• ., suffocation, it remains to be 
determined whether Freeman died in consequence of an jnjury inflicted by 
accused., i.e., the gunshot wound, or whether death resulted from an 
intervening, independent cause fo:i: which accused cannot legally be held 
accountable. 

It is a long established principle of jurisprudence that a man is 
liable only for the natural and proximate consequence of his actions, 
and not for remote consequences resulting directly from some intermediate 
agent. Thus, in cases o:f homicide, as in the instant case, accused's 
responsibility for the death is governed by the causal relation ot llis 
wrongful. act to the death. What, then, is proximity in causation? This 
subject is discussed by Professor Joseph H. Beale of' the Harvard Law 
School in his treatise entitled "The Proxima.te Consequence of' an Act11 in 
33 Harvard Law Review where, at page 643, he states: 

"The connection of the defendant with the final active 
i'orce may be sought in two ways. His connection with it may 
have been an active one; either by himself bringing it into 
existence, or by causing another person to do so. On the other 
hand, the defendant may have acted., and the force thereby 
loosed may have spent itself'., coming to equilibrium in tjle 
form o:f a condition o:f :forces which may or not be stable. U, 
then, this condition is unstable, i:f it is in appreciable danger 
of being acted upon by an oncoming :force, the defendant who thus 
created a condition in the path o:r an oncoming :force standS' in 
a certain cafisal relation to the latter :force, though the rela
ti-on is worked out through the passive line. The same thing ms:r 
be said if the defendant whose duty it was to cpange a condition 
which was in danger of such an oncoming force failed to remove 
the condition; in that case also he comes into a causal relation 
with the new :force. 

* * * 
11 To sum up the requirements or proximity or result: 

111. The defendant must ha,r,e acted (or failed to _act in viola
tion or a duty). 
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"2. The force thus created must (a) have rema.ined active 
itself' or created another force which remained active until it 
directly caused the result; or (b) have created a new active 
risk of being acted upon by the active force that caused the 
resu1t. 11 (Underscoring Sllpplied) · 

Therefore, if' it. is found that accused created br set in motion a.n 
active force, as in this case, the gunshot wound, which remained active 
and created another force, i.e., the medical operation, the latter 
remaining active until it directly caused the result and if' this latter 
force I unaccompanied by any independent element of maliciousness or · 
gross negligence, contributed to the result, it may be concluded that 
the accused's initial wrongful act was the proximate cause of the 
homicide, and legal responsibility attaches thereto. , 

By the weight of authority in homicide cases in which, after the 
deceased received the wound, he 1s placed under the charge of a medical 
man, who in probing the wound or otherwise operating on the patient 
immediately causes his death, it is held, that if the medical man acts 
neglieently or maliciously, and so introduces a new responsible cause 
between the wound and the death, this on the principle stated above, 
breaks the causal connection between the wound and the death. BJ.t if' 
the medical man, following the usu.al course of practice which good 
practitioners under the circumstances are accustomed to adopt., occasions 
death when endeavoring to heal the wound, than the person inflicting the 
wound is chargeable with the death. This is on the basic concept that 
he who does an unlawful act is responsible for all the consequences that 
in the ordinary course of events proceed from the unlawful act. Obviously., 
it is one of the ordinary consequences of a wound that a medical man 
should be cal.led in to treat it and it ·is one of the probabilities or 
risks of medical practice that the patient may die under treatment. In 
this respect the law does not exact from physicians the highest degree 
of professional skill., but only such skill as men of their professions 
are, under the circumstances., accustomed to apply. It is no defense 
that the deceased, under another .form o.f treatment, might have re-
covered (Wharton's C-r;im1nal Law., Vol I, Sec 199,; and cases cited therein). 

Considering the factual situation in the instant case in the light 
of tl;le foregoing discussion, it is our opinion that the accused's wrong
ful act o.f wounding the deceased was the proximate cause o.f his death 
and that while it app9rrs that the inmediate cause o.f death was occasioned 
by an incident involved in a medical operation, that operation was induced 
by accused I s act o.f inflicting the wound and., in the absence of any showing 
_that the operation was performed in a malicious or grossly negligent 
manner., accused is legally responsible for the natural and probable con
sequences which resu1ted in the ordinary course o.f events there.from. 
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6. For the reasons stated., the Board of Review holds that the record 
of trial is legally sufficient to support the .findings of guilty and 
the sentence. 

/7//_~z;;;,,, ., Judge Advocate ---7.... ~-::...-~--~==-----~~-

(On leave) ., Judge Advocate 

Judge Advoca:t,e 

JAGH CM 328608 1st Ind 

Board of Review No. l., JAGO., Dept~ of the A:rm:f JO APR 1948 

TO: The Judge Advocate General 

For his information. 

/,) / / 

~ -·:--~~/'Tr~~ 
Colonel, JAGD 
Chairman, Board or Review No. l 

~ , . 
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DEPARTMENT OF THE A.riiJY 
In the Office of Tha Judge Advocate General 

Washington 25, D. c. 

JAGN.:.CM 328612 

UNITED. STATES ) UNITED S'fATF.S CONSTABUIARY 

v. 
) 
) Trial by G.C.M., convened at 
) Heidelberg, Gennany, 10 Octo

Techcia:ian Fourth Grade ) ber 1947. Dishonorable dis
KENNETH WESTOVER (35850085), ) charge and confinement for two 
584th Ordnance Medium Automotive ) and one-half (2½) years. United 
Maintena:ooe Company. ) States Disciplinary Barracks. 

• HOLDING by the BOARD OF REv"'IEW 
JOHNSON, ALFRED-and SPRINGSTON, Judge Advo~ates 

1. The record of trial in the case of the soldier named above 
has oeen examined by the Board of Review. 

2. The accused was tried upon the follorlng Charges and Speci
fications: 

CHARGE I: Violation of the 83rd Article of War. 

Specification: In that Tee 4 Kenneth Westover, 584th 
Ordnance MAM Company, did, at Karlsruhe, Germany 
on or about 4 September 1947, willfully &lffer a 
4 ton wrecker, of the value of $6,298.00, mili
tary property belonging to the United States, to 
be damaged. 

CHARGE II: Violation of the 65th Article of War. 

Specification 1: In that Tee 4 Kenneth Westover, 584th 
Ordnance MAM Company, did, at Karlsruhe, Germany on 
or about 4 Sept 1947 assault Tee 5 George E Otis, a 
non-commissioned officer, who was then in the execu
tion of his office, by kicking him in the groin with 
his foot. 
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Specification 2: In that Tee 4 Kenneth Westover, 584th 
Ordnance Mu Company did, at Karlsruhe, Germany on 
or about 4 September 194? assault Sgt Harry A :COllar, 
a non-commissioned officer, who was then in the execu
tion of his office, by striking him in the face with 
his fist. 

CHARGE III: Violation of the 96th Article of War. 

Specification l: (Finding of not guilty). 

Specification 2: In that Tee 4 Kenneth Westover, 584th • 
Ordnance MAM Company, did, at Karlsruhe, Germany, on 
or about 4 September 194?, wrongfully strike Eduard 
Gerritzen in the face with his fist. 

Specification 3: In that Tee 4 Kenneth -;-;estover, 584th 
Ordnance MAiJ Company, did, at Karlsruhe, Germany, on 
or about 4 September 194?, wrongfully strike Gerhard 
Neumann in the face vn. th his fist •. 

Accused pleaded not guilty to all Charges and SP3cifications and was 
found not guilty of Specification 1 of Charge III, but guilty of all 
Charges and all the remaining Specifications thereof. He was sen
tenced to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due, and to be confined at hard labor 
for two and one-half years. The reviewing authority approved :the sen
tence, designated the Branch United States Disciplinary Barracks, Fort 
Hancock, New Jersey, as the place of confinement, and forwarded the re-
cord of trial for action pursuant to Article of War so½. . 

J. The record of trial is legally sufficient to support the findings 
of guilty of Charge II and its Specifications, of Charge III and Specifi
cations 2 and 3 thereof, and the sentence. The only question to be de
termined is the legal sufficiency of the record of tria.L to support the 
findings of guilty of Charge I and its Specification. 

4. The evidence for the prosecution material to this question is 
contained in the testimony of First Lieutenant Joseph w. Parrett, of
ficer in charge of the Ordnance Sub-base at Karlsruhe, Gennany, Pri-
vate First Class 7,illiam J. Ruzinsky, acting motor sergeant of the 77?2 
Signal Group stationed at Frankfurt, Germany, and Private First Class 
Walter E. Turner, and reveals the following facts: On 4 September 
194? Private First Class Ruzinsky visited the Ordnance Sub-shop at 
Karlsruhe. :turing the day he had a few drinks of cognac with the men 
at the shop, ate lunch with them, arrl in the afternoon drank with them 
again· (R. ?, 8). At about 1530 or 1600, accused, accompanied by Ruzinsky 
started on a road test with a four ton wrecker (R. 8, 9, 12, 19). This 
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vehicle was in the sub-shop for the purpose of having a new generator 
installed ·and the front bumper straightened (R. 60). The generator · 
had been installed but the bumper had not yet been repaired (R. 61, 64). 
Accused was driving the vehicle for the road test (R. 9) and had.the 
prescribed •road test11 sign on it (R. 23), which was used in lieu of 
a trip ticket, for road testing of vehicles which were in the shop 
for repair (R. 19, 20). He attempted to negotiate a curve at a speed 
of 20 or 25 miles an hour and the truck struck a soft shoulder, went 
off the left-hand side of the road and turned over on its left side 
(R. 9, 13, 17, 18) mashing the left front fender (R. 11). Following. 
the accident, a German driving a two and one-half' ton truck stopped 
and pulled the wrecker back on its wheels on the road (R. 9, 22). 
Frivate first Class Turner passed the vehicle while it was in the 
ditch, but later returned and found it on the road but ,still at the 
scene of the accident. The witness Turner attempted to induce ac-
cused to return to the Kaserne but accused stated that he was going 
to get SOlllEl cigarettes to give to the German who pulled the truck 
back on the road, and agreed to return to the Kaserne after that 
was done. Turner then joined accused in the truck and they pro-
ceeded toward the home of accused's girl (R. 22). They had.not gone 
far when the vehicle stalled and Private Turner then towed it back 
to the sub-shop and turned it over to Sergeant Turley (R. 23). Lieu
tenant Parrett testified that wruµi the vehicle was returned to the 
shop the engine and left front fJndar were damaged beyond repair
(R. 60). . 

Private F1rst Class Turner testified that the condition of 
the road at the scene of the accident was such that a four ton truck 
could not 11normallyn negotiate the curve at a speed of over 20 miles 
an hour (R. 26). 

First Lieutenant Parrett testified extensively with regard 
to the "SOP• for road testing vehicles which were in the sub-shop for 
repair and his instructions to the men relative to such tests. His 
testimony was to the effect that vehicles were not to be road tested 
until all work was complete (R. 61) nor without authority .from him 
or Technician Third Grade Turley, who was the noncommissioned officer 
in charge of the sub-shop (R. 61, 62) and that under the •sop• accused 
would not be authorized to road test a vehicle on his own initiative 
(R. 62). He admitted, however, that although accused was the supply 
sergeant o.f the unit (R. 59, 65), as one of his duties he also made 
road tests of vehicles two or three times a •eek (R. 63) and that.he 
did not know whether accused had authority for the road test of this 
particular vehicle (R. 61). In seeming conflict -.ith this testimony 
Private First Class lolzinslcy testified that accused was in charge ot 
the sub-shop at the time the wrecker was taken out (R. 19). 

s. For the daf'ense, the accused elected to be sworn, and testified 
111th regard to this Specification substantially as follows: 
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The duties of accused in the company were supply sergeant· 
and road testing vehicles (R. 68). It was the policy- at the sub
shop to road test a vehicle unless there was a mechanical defect that 
made it unsafe tor it to be on the road., even though there was a part 
to be replaced which did not attect the operation of the vehicle (R. 68). 
Accused had authority- direct from the shop foreman to road test a vehicle 
whenever a mechanic working on it told him it was completed (R. 69). 
On 4 September an electrician at the shop told .him that repair of the 
generator on the four ton wrecker had been finished (R. 70) 1 and as 
there remained nothing to be done excetit to repair the bumper he started 
on a road test with the vehicle (R. 69). He drove through a railroad 
underpass and went into a sharp curve at about 20 ~lea per hour., at
tempted to . sl01f dollll but the brakes were not working properl7 and the 
vehicle slowed only to 18 miles per hour., went oft the road on a soft 
shoulder and turned on its side (R. 69). is a result of the accident 
a tender was crumpled (R. 69). 

6. By the Specification of Charge r accused is alleged to have 
w:Ultully su£fered a t~ur ton wrecker to be damaged. •A. wil.11ul act 
is one that is done knowingly and purposely- with tha direct object in 
view of injuring another• (Bouvier's Law Dtctionary1 Unabridged., Rawles 
Third Revision., Vol. 2., p. 3455)• 

In the instant case there is no evidence that accused enter
tained any purpo11e or object to injure the vehicle concerned or the 
United States Government as the owner thereof. In fact., aside from 
some showing that he was driving at a speed slightly- in excess of 
safety.conditions., it appears that accused was proceeding in his 
normal duties in a reasonable manner. 

The prosecution also attempted to show that accused took the 
vehicle from the shop ld.thout proper auth>rity-. In this connection the 
Manual for Courts-Martial provides: · 

"The willful or neglect1'ul.. sufferance specified b;y the 
article may consist 1n a deliberate violation or posi-
tive disregard of solll8 specific injunction ot law., regu
lations., or orders; or it may be evidenced by- such cir
cumstances as ·a reckless or unwarranted personal use of the 
property; ***·permitting it to be ***injured by other 
persons; loaning it to an irresponsible person b;y whom it 
is damaged., etc. (Winthrop)" (MCM., 19281 par. 143, p. 158; 
underscoring sipplied). 

The only evidence introduced regarding the unauthorized use 
was the testimony of Lieutenant Parrett relative to the •soF• of road 
·testing nhicles at the sub-shop and his testimony- that authorization 
for a road test was required from either him or the sergeant in charge. · 
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From his testimony, however, it is evident that he did not know 
whether accused bad authority to make the test, and he was only' 
able to state that he himself did not authorize it. No evidence 
was introduced to show that accused did not receive such authority 
from Technician Third Grade Turley, the sergeant in charge of the 
sub-shop. Although accused told Private Turner he was going to 
•bis girl's" house to get cigarettes to pay the Germany who pulled 
the truck back on the road, this occurred after the accident and 
in connection with the salvage of the vehicle. There is, therefore, 
not sufficient competent evidence from which it may be implied that 
accused suffered the property to be damaged through an unwarranted 
use. Moreover, the court so concluded in making 1 ts finding of not 
guilty of Specification 1 of Charge III. Considering the character 
of the offense charged we are compelled to the conclusion that in 
the absence of any evidence showing a ld.liful act and a like failure 
to establish that accused's road test of the vehicle was without 
authority, the prosecution bas not maintained its burden of proof, 
hence the court's finding as to this Specification may not be sus
tained. Assuming without deciding that suffering the property to be 
damaged through neglect is an offense necessarily lesser included 
within the willful act here charged, nevertheless there is not sur
ficient evidence of negligence of such a culpable nature as would 
support a finding of guilty of such lesser included offense. 

? • For the reasons stat,ed the Board of Review holds the re
cord of trial legally insufficient to support the findings of guilty 
of Charge I and its Specification, legally sufficient to support the 
.findings of guilty of Charge II and its Specification and Charge III 
and Specifications 2 and 3 thereof and legally sufficient to support 
the sentence. 

d~ ~ ~ Judge Advocate, 

~f--<I. M,t!;; ,Judge Advocate.,,~, 
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J u•N_f<l' ':1286,"' 1 t Ind ,~,f) "'·,:,u,-.r .......Jlll .I ~ s ll!rlh {j l.J~(; 

JAGO, Dept. of the Arary, Washington 25, D. c. 
TO: Commanding General, United States Constabulary, APO 46, 

c/o Postmaster, New York, N. Y. 

1. In the case of Technician Fourth Grade Kenneth Westover 
(35850085), 584th Ordnance li1e.dium Automotive Maintenance Company, 
I concur in the foregoing holding by the Board of Review arrl re
commend that the fiooings of guil'.ty of Charge I and its Specifi
cation be disapproved. Upon taking such action you will have 
autb:>rity to order the execution of tha sentence. 

2. When copies of the published order in tbis case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching ·copies of the published order to tha record in 
this case, please place the file number of the record in brackets 
at the end of the published order, as follows: 

-
~lffl"l'li'l!'ff"!!°tH. GREEN 

Major General 
The Judge Advocate General 

http:guil'.ty
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

· JAGN-CM 328619 

-~ 

UNITED STA.TES ) ROME AREA lffl)US1 
) 

v. ) Trial by G.G.K • ., convened at 
) Rome, Italy, .21. J.ugust 1947. 

Private. MILTON G. HORTON Dishonorable discharge and con
(lll0:2754), Headquarters ~ finemnt £or one- (1) year. 
& Headquarters Service · Disciplinary Barracks. 
Company, Rome Area, ltl'OUSA. ~ 

HOLilNG by tbe BOARD OF ~ 
JOHNSON, ALFRED and SPRINGSTON, ~udge Advocates 

- 1.· .The record ot trial in the case ot the ~ldiei'! named above 
. has been examined '1;>7 the Board of Review; 

2. _ .lccused was tried upon the following Charges and Specifi-
cations: · ·-

C}iARGE I: Vi~lation of the 61st Article ot War. 

Specification: In that Private Milton G Horton then 
1776th Engineer General Service Company and now 
Headquarters am Service Company Rome .Area Mediter
ranean Theater ot Operations did without proper leave 
absent himself tran his station at or about Foggl.a, · 
Italy from on or about 23 December 1946 to on or 
about 13 May 1947. 

CHARGE n: Violation or the 96th Article or war. 

Specification: In that Private Milton G Horton then· 
1776th Engineer General Service Company and now 
Headquarters and Service Company Rome Area 
Mediterranean Theater of Operations did at and 
about Napla s Rome Leghorn and Milan Ital7 in. and 
a'bou.t the months ot Janua17 February 1'arch April 
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and May 1947 with intent to defraud the United 
States of America falsely assume and pretend to 
be -an officer acting under the authority of the 
United States that is a Second Lieutenant of the 
Army of the Unitad States an:i an employee acting 
under the authority of the United States that is 
an agent of the Counter Intelligence Corps of the 
United States and an agent of the Criminal Investi
gation Division of the Army of the United States 
and in such pretended ·character did obtain from 
the United States rations quarters clothing ard 
rail transportation being things of value in ex
cess of the sum of fifty dollars in viola. tion of 
the .A.ct of 4 March 1909 Chapter 321 as amnded 
being Section 32 United States Criminal Code 35 
Statutes at Large 1095 and 52 Statutes at Large 
83 being Title 18 Section ?6 Um.tad States Code 
the statute in such case made and__ pro~ded. 

Accused pleaded not guilty to and was found guilty of all Charges and. 
Specifications and was sentenced to be dishonorably discharged the ser
'Vice, to forfeit _all pay and allowarx:es due or to become due, arxl to 
be confined at hard labor for three years. The reviewing authority 
approved the sentence but remitted so much thereof as imposed confine
ment at hard labor in excess of one year,· designated the BranC?h, United 
Sta:tes Disciplinary Barracks, Greenhaven, New York, as the place of 
confinement and forwarded the record of trial for action under Article 
of War 5o½• 

- 3. For the reasons hereinafter given a statement of the evidence 
is deemed unnecessary. 

4. Dia to the fact that the record of trial was lost, a new ~
cord was -prepared, authenticated,_ and forwarded to The Judge Advocate 
General pursuant to the pro-visions of paragraph 85, Manual for Courts- -
Martial, 1928. · The record of trial submitted shows, however, that there 
were introduced in evidence at the trial Prosecution's Exhibits l to 7 
inclusive and Defense Exhibit A, listed as follows: r: 

Extract cop,.- of morning report, 1776 Eng Gen Sv Co Pros l 
Officer's shirt, green Pros _2 
IJ.bert;r Pass !ran llSth K.P. Co. Proa 3_ 
:Military service cap Pros 4 
Written statement of accused to CID, 13 Yay 1947 Proa S 
Written statement of' accused to CID, l. June 1947 Proa 6 
Letter attaching accused to Hq & Sv Co, Rome Area KTOUSA Pros?
Written statement of accused to CID, 3 June 1947 Def A 

2 



None of these exhibits were attached to the reconstructed reoo rd of 
trial. 

5. irticle of War .3.3 and paragraph 85 of the Manual for Courts
llartial require that each record of trial by general court-martial con
tain· a complete bi.story of the proceedings in open court (CM '2Z'l459, 
Jicklund, 15 BR .'.302). 

Even assuming that this record of trial oontains some other 
en.dance to support the Specifications of which accused was found guilty, 
the record is nevertheless fatally defective in that Prosecution's Ex
hibits, particularly 1, 5, and 7 arrl Defense Exhibit A are not included 
therein. 

The record of trial shows that it was stipulated between the 
prosecution, defense, and accused that Prosecution's Exhibit l was a 
'true extract copy of the morning report of the 1776 Engineer General 
Sernce Company which was submttted at Foggl.a, Italy., the place from 
which accused was alleged by the Spacification of Charge I to have ab
sented himself'. Since the record of trial contains no other evidence 
of such initial absence the omission of this exhibit, _which we ma.y 
surmise showed it, is fatal as to the Specification in question.

' . 

Prosecution's Exhibi-ts 5 and ?, and Defense Exhibit A are re
presented, by references in the record am. by the index thereto, to be 
written pre-trial statements by accused. Respecting the fatality of 
the omission of emibits of this nature frOlll the record as forwarded 
:tor review under .Article of War so½ the Board of Review has held: 

••rt is en.dent that this statutory review could not be par:. 
, formed in this case with respect to the convictions of the 

offenses involved in Charges I and ll arrl their specifica
tions for the reason that there is no complete record of 
trial upon these charges and specifications within the con
te~lation of either Article of War .3.3 or Article of War 
so½. * * * Through no fault of his., accused has been, by 
the deficiency of the record, deprived of tha right con
ferred by law to have the complete proceedings at his trial 
upon these charges and specifications reviewed in an ap
pellate capacity. This right is of a highly substantial 
character; and it must be concluded that its denial to hi~ 
is fatal.q injurious within the contemplation of the 37th 
Article of war. · In cases in which records of trial 11ere 
incomplete in the sense that it appeared that they had been 
in part prepared !l"0m unauthorized sources, it has been . · 
held by the Board of Renn, with the concurrence of The 
Judge AdTOcate General, that the records were legally in-

. Rff1d.ent to support the findings and sentences adjudged. 

3 
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• A 

(C.:M. 156085, Mayo; 156084, Al.mp). It has been held by 
state courts in cases in Tdlich there was not an automatic 
appellate review as is provided :tor by- Article of War 5o½, 
that if, by- reason of the loss of an important part of a 
record, a defendant is unable through no fault of his to 
perfect his appeal, the judgment will be reversed (State v1. 
Mccarver, 20 s.w. (Mo.} 1058)' (CM 192451, Hajek)• (CM 227459, 
Wicklund, 15 BR 303). 

6. For the reasons stated the Board of Review' bolds the record of 
trial legally- insufficient to support the findings of guilty- and the 
sentence. 

\ 

4 
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JAGN-CM .328619 1st Ind 

JAGO., ~pt. of the Army., Washington., 25., D. c. 
TO: Commanding General., Headquarters Command., European Command., 

APO 757., c/o Postmaster., New York., N. Y. 

1. In the case of .Private Milton G. Horton (lll02754)., Head
quarters & Headquarters Service Company Rome Area., lfl'OUSA., I concur 
in the foregoing holding by the Board of Review an'jr'or the reasons 
statedtilerein., recommend that the fi.ooings of guilty am. the sen
tence be vacated. 

-
2. It is noted that by letter of transmittal dated 16 January 

· 1948., the Commandng Officer., Military Liquidating Agency (US)., APO 
794, u. s. Army., stated in part that the missing exhibits may be se
cured from the soldier's 201 file. These exhibits were n~,found upon 
an examination of accused's field 201 file obtained from tHe Commandant: 
Branch., United States Disciplinary Barracks., Fort Hancock., New Jersey., 

J. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, 
please place the file number of. the record in brackets at the end of 
the published order., as follows: 

(CM .328619). 

1 Incl THOMAS H. GREEN 
Record of trial- Major Gener al 

The Judge Advocate General 



t 

' 



-------

(173) 

DEPART.i.ENT OF THE ARMY 
In the Office of The Judge .A.dvocate Gen6l'al 

Washington :25, D. C. 

JAGN-GM 3:286:20 

UNITED STATES ) ROME AREA KTODSA 
) 

v. 

Sergeant PAUL G. MANQUEN 

) 
) 

. ) 

Trial by G.C.M., convened at 
Roma, Italy, 31 July 1947. 
Dishonorable discharge and 

(4282:2998), 1419th Army Air ) confinEment for one (1) year. 
Forces Base Unit, European ) Di. sciplinary Barracks. 
Di.vision, Air Transport Com ) 
mand. ) 

HOLDING by the BOARD OF REVIEW 
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates 

l. The record of trial in tl:e case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges arxi Speci
fications: 

CHARGE: Violation of the 94th Article of War. 

Specification: In that Sergeant Paul G Manquen then 1419th 
Army Air Forces Base Unit Air Transport Command .and now 
Headquarters and· Service Company Rome Area Mediterranean 
Theatre of Operations did on or about 28 April 1947 make 
and present a claim against the United States by making 
and presenting for approval and for payment by the United 
States thru the ·war Department an agency thereof duly · 
authorized thereunto to First Lieutenant Mary S Feliciotti 
an officer of the United States authorized to receive the 
same an application for p8iY)llent of family allowances 
monthly from and after 12 April 1947 to Bruna Faccin also 
known as Bruna Ferron also kno,m as Lucia B Manquen as a 
Class A dependent that is as the wife of ·said Manquen in 
the sum by the Servicemen's Dependents Allowance Act being 
the Act of 23 June 1942 as amended provided to be paid to 



(174) 

the lti.fe of a soldier on active duty nth the Armed 
Forces of the United States being about twenty-eight 
dollars per month which application and claim was false 
and fraudulent in that said Bruna Faccin was not the 
wife of said Manquen and was not a lawful dependent of 
said Mamuen entitled to payment of moneys to her by the 
Unitad States pursuant to said Act and was then known by 
said Manquen to be so false and fraudulent. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: In that Sergeant Paul G Manquen then 1419th 
J.rm:, Air Forces Base Unit Air Transport Commarrl and now 
Headquarters and Service Company Rome Area Mediterranean -
Theatre of Operations did at and about Rome Italy in and 
about the months of February March April and May 1947 
acting jointly and in pursuance of a conmon intent wrong
fully conspire in conjunction with Bruan Ferron also known 
as Bruna Faccin also known as Luia B Manquen and Lucia 
Valentini and Alfredo De Cesare and Angelo Di Pippo arrl 
other persons unknown to commit an offense. against the 
United States namely to cause to emigrate from Italy and 
immigrate into the United States said Faccin as a person 
pretendedly qualified for entry therein as an alien spouse 
pursuant to the .A.ct of 28 December 1945 being an .A.ct to 
expedite the admission to the Unitad States of alien spouses 
and alien minor children of citizen members of the United 
States Armed Forces being Public Law 2'71 First Session '79th 
Congress she being a person not so qualified and by ;J&id 
Manquen known to be not his lawful spouse or child and not 
intended to be contrary to the provisions of said Act and 
in fraud of the United States and said Act and otherwise 
the Immigration Laws thereof and in pursuance of said con
spiracy did thereafter in am about the month of April 1947 
lfl'Ongi'ully representing said Faccin to be his lawful wife 
reside llith said Faccin in the United States Army operated 
Boston Hotel at Rome Italy all in violation of arrl contrary 
to Section 37 United States Criminal Code being the .A.ct of 
4 March 1909 Chapter 321 Section 37 being 35 Statutes 1096 
being Title 18 Section 88 Unitad States Code. 

· Specification 2: In that Sergeant Paul G Manquen then 1.419th 
.lrmy .lir Forces Base Unit Air Transport Command and nOW' 
Headquarters and Ser"Vice Company Rome Area Mediterranean 
Theatre of Operations having taken an oath before Captain 
Kerwin B Adams.a Summary Court-Martial and a competent tri
bunal that a certain wr1ting by said :Manquen antitled Certi
ficate 0£ Request of US Military and Civilian' Personnel to 

2 
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Marry in the Mediterranean. Theatre of Operations was 
true did at Rome Italy on or about 7 February 1947 will
fully corruptly and contrary to such oath state aoo sub
scribe that Lucia Valentini was his fiancee and that he 
requested permission to marry said Lucia Valentini ard 
that he would comply with all laws relating to marriage 
in effect in Italy in which country the marriage was to 
be performed which stat€11lent and subscription was a material 
matter and which said Manquen did not then believe to be 
true all in violation and contrary to Section 125 United 
States Criminal Coda being the Act of 4 March 1909 Chapter 
321 Section 125 being 35 Statutes llll being Title 18 · 
Section 231 United States Code. 

Specification 3: In that Sergeant Paul G Manquen then 1419th 
A.raiy Air Forces Base Unit Air Transport Command and now 
Headquarters and Service Company Rome Area llediterranean 
Theatre of Operations did at or about Rome Italy on or 
about 28 April 1947 in an application and claim pursuant 
to the Servicemen's Dependents Allowance Act being· the Act 
of 23 June 1942 as anended for family allowanc13s monthly 
to Bruna Faccin also known as Bruna Ferron also known as \ 
Lucia B. Manquen as a Class A. Dependent that is as the 
wife of said Manquen did state that said Lucia B Manquen 
was his wife which statement was of a material fact and 
was false and was then known by said Paul G llanquen to be 
false all in violation of arxi contrary to Section 116 of 
said A.ct being the Act of 23 June 1942 Chapter 443 Title 
I Section 117 being 56 Statutes 385 being Title 37 Section 
271 United States Code. 

Accused pleaded not guilty to all Charges and Specifications and was 
found guilty of Specification l of Charge n, excepting the words 
"Alfredo De Cesare and Angelo Di Pippo,• guilty of all other Charges 
and Specifications, and was sentenced to be dishonorably discharged the 
service, to forfeit all pay arxi allowances due or to become due, and to 
be confined at hard labor for t,ro years. The reviewing authority ap
proved the sentence but remitted so much thereof as imposed confinement 
at hard labor in excess of one year, designated the Branch, United States 
Ili.scipllnary Barracks, Greenhaven, New York, as the place of confinement, 
and forwarded the record of trial for action uooer Article o:t War so½. 

3. For the reasons hereinafter set out, a statement of the evi
dence is deemed unnece15saey. 

4. Due to the fact that the record of trial was lost, a new re
cord was prepared, authenticated, and forwarded to The Judge Advocate 
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General pursuant to the provisions of paragraph 85., Manual for Courts
Martial., 1928. The record of trial submi.tted., however., shows that • 
there were introduced in evidence at the trial Prosecution's Exhibits 

to 12 inclusive., listed as follows: 

Application for Family Allowance Pros. 1 
Family allowance check Pros. 2 
Radiogram Pros.; 
l.cknowledgement of application for family allowance Pros. 4 
.lpplication and processing of 'marriage papers . Pros. 5 
(Stipulated in the record of trial to be an original 
redord maintained in the personal 201 file of accused) Pros. 6 
Reque'st for marriage ' Pros. -7 
(Stipulated in the record o:t trial to be the official 
records maintained at Ciampino in the personal 2)1 
file of accused relating to marriage app;Lication and 
theater permit granting permission to marry Miss 
Lucia Valentini) · · Pros. 8 
Request for government quarters and subsistence Pros. 9 
Transportation request for alien dependents Pros. 10 
Billeting slip Pros. 11 
Statement of accused Pros. 12 

5. Article of War 33 and paragraph 85 of the Manual for Courts
Martial reqiire that each record of trial by general court-martial con
tain a complete history of the proceedings in open court (CM 227459., 

. Wicklund, 15 BR 302). . 

Even though this record of trial contains some evidence other 
than the exhibits to support the Specifications of 'Which accused was found 
guilty, the record is nevertheless fatally defective in that the exhibits, 
particularly Prosecution's Exhibit 12 (Statement of accused) are not in
cluded therein. Respecting the fatality of the omission of exhibits of. 
this nature f'rom the record as forwarded for review under Article of War
soi the Board of Review has held: 

"'It is evident that_ this statutory revie,r cou1d not be per
formed in this case with respect to the conviction of the 
offenses involved in Charges I aIXi II and their specifica
tions for the reason that there is no complete record ot 
trial upon these charges aIXi specifications within the con
templation of either Article of War 33 or Article of War 
5of. * * * Through no fault of his, accused has been, by 
the deficiency of the record, deprived of the right con-
1.'erred by law to have tl:e complete proceedings at his trial 
upon these charges and specifications reviewed in an ap
pellate capacity. This right is of a highly substantial 
charaetel', and it must be concluded that its denial to him 

4 
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is fatally injurious within the contemplation of the 37th 
Article of War. In cases in which records of trial 1Vere 
incomplete in the sense that it appeared that they had been 
·in part prepared .from unauthorized sources, it has been 
held by the Board of Review, with the concurrence of The 
Judge Advocate General, that the records were legally in
sufficient to support. the findings and sentences adjudged 
(C.M. 156085, Mayo; 156084, Alsup). It has been held by 
state courts in cases in 'Which there was not an automatic 
appellate review as is provided for by Article of War 5o½, 
that if, by reason of the loss of an important part of a 
record, a defendant is unable through no fault of his to 
perfect his appeal, the judgment will be reversed (State vs. 
Mccarver, 2J s.w. (Mo.) 1058)' (CM 192451, Hajek)" (CM 2Z7459, 
Wicklund, 15 BR 303) • 

6. For the reasons stated the Board of Review holds the record of 
trial legally insufficient to support the findings of guilty and the 
sentence. 

. ·~~)Judge Advocate. 

~ C'; ~ Judge Advocate • 

.a,~,~ , Judge Advocate. 

s 
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MAR l21s4s 
JAGN-CM 328620 1st Ind 
JAGO, Dept. of the Arrsr.f, Washington 25, D. C. 
TO: Commanding General, Headquarters Command, European Command, 

.A.FO ?57, c/o Postmaster, New York, N. Y. 

l. In the case of Sergeant Paul G. Manquen (42822998), 1419th 
Army Air Forces Base Unit, European Di.vision., Air Transport Command, 
I concur in the foregoing holding by the Board of' Review and for the 
reasons stated therein, recommend that the findings of' guilty and the 
sentence be vacated. 

2. It is noted that by letter of transmittal dated 16 January 
1948, the Commanding Officer, Military Liquidating Agency (IB), APO 
?94, u. S. A:rmy, stated in part that the missing exhibits may be se-
cured from the soldier I s 201 file. Documents which appear to be copies 
of' all these exhibits., except Prosecution's Exhibit 2., are contained in 
the field 201 file of accused in the possession of the Commandant., Branch, 
United States Disciplinary Barracks., Fort Hancock., New Jersey., ard can. 
probably be obtained in the event a rehearing is ordere~. 

3. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of' the record in brackets at the end of the pub-
lished order, as follows: ' · 

(CM 328620) •. 

1 Incl THOMAS H. GREEN 
Record or trial Major General 

The Judge Advocate General 



DEPARTMENT OF THE ARMY (179) 
In the Office of The Judge Advocate General 

Washington 25, n.c. 
JAGH CM 328628 . 10 February 1948 

U N I T E D S T A T E S ) NINTH AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) Shaw Field, Sumter, South 

First Lieutenant ROBERT B. ) Carolina, 12 December 1947. 
JONES (0-885299), Headquarters ) Dismissal, total forfeitures 
and.Headquarters Squadron, 20th ) and confinement for six (6) 
Fighter Wing, Shaw Field, Su~ter, ) months. 
South Carolina. ) 

OPINION of the BOARJ;) OF REv:mi 
HOTJ'ENSTEIN, LDCH and BRACK, Judge· Advocates 

1. The Board of Review has examined the record of trial iI;l the 
case of the officer named above and submits this., its opinion., to The 

\Judge Advocate General. 

2. The accused was tried upon the following Charge and Specification: 

CHA.RGE: Violation of the 58th Article of War. 

Specification: In that First Lieutenant Robert B. Jones., Head
quarters and Headquarters Squadron., 20th Fighter Wing, Shaw 
Field, South Carolina., did, at Biggs Field, Texas, on or 
about 4 July 1946 desert the service or the United States 
and did remain·absent in desertion until he was apprehended 
at Mexico City, Mexico, on or about 24 December 1946. 

He pleaded not guilty to the Charge and Specification and was found 
guilty of. the Specification except the words 0 desert11 and 11 in desertion," 
substituting therefor, respectively, the words "absent himself without 
leave from" and "without J.eave, 11 of the excepted words not guilty, of 
the substituted words guilty, and of the Charge not guilty., but guilty . 
of a violation of the 61st Article of War. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to become due and to 
be confined at hard labor for six months. The reviewing authority 
approved the sentence and forwarded the record of trial for action 
under Article of War 48., 
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3. The Board of Review adopts the statement of the evidence and 
the law contained in the review of the Ninth Air Force Judge Advocate, 
26 January 1948. 

4. The accused is 25 years of age, married and the father of one 
child. He was graduated from high school and attended a business 
academy for 9 months. On 13 February 1941 he enlisted in the Royal 
Canadian Air Force and served therewith until discharged for the pur
pose of accepting a commission as Second Lieutenant, Arrrry of the United 
States, on 29 September 1942. He was shot down by the enemy while fly
ing a mission in Africa on 26 December 1942 and remained a prisoner of 
war until liberated from a German prison camp in A.pril 1945. In hla.y
1945 he was returned to the United States and was promoted to the rank 
of First Lieutenant, Army of the United, States, on 22 October 1945. 
Of the three efficiency reports of record (1 Jan 1946 to 30 June 1947), 
one lists accused's rating as 11Unknown11 while two rate him as "Excellent." 

5. A letter, together with inclosure, from Honorable Toby Morris, 
Uemberof Congress, dated 6 January 1948, addressed to The Judge Advocate 
General, urging clemency.on behalf of accused, has been considered by 
the Board of Review. 

Attached to the record of trial is a letter addressed to the review
ing authority, signed by six of the nine members of the court, the 
defense counsel and the assistant defense counsel, all recommending 
that the confinement imposed be II suspended" and that he (accused) 11be 
requested to resign his colllI:lission rather than be dismissed from the 
service. 11 The petitioners based their recommendations on the fact that 
accused has been in restraint since 24 Decembe:r 1946 and upon his 
reputable combat record. ' 

6. The court ,vas legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed. The Board of Revievr is of the 
opinion that the record of trial is legally sufficient to support the 
findings of guilty and the sentence and to warrant confirmation of the 
sentence. A sentence to dismissal, total forfeitures and confinement 
at hard labor for six months is authorized upon conviction of a violation 
of Article of 17ar ~l. 

-,~lllf:•""""".~-/.-'a_,_,_-1_~_~__1___, Judge Advocate 
71

-;~-H-----_._+"'~~"-"\-------' Judge Advocate 
~i 

,,- -~<£€:.J(Jl:!ft, 4 -<4' Judge Advocate u=~ -
2 

http:service.11
http:clemency.on
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JAGH CM 328628 lst Ind 

JAGO, Dept. of the A.rmy, Washington 25, D. C. ffB 191941 
TO: 'J:he Secretary of the Army 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review ll'l the case of First Lieutenant Robert B. 
Jones (0-%5299), Air Force of the United States. -

2. Upon trial by general court-martial this officer was found 
guilty of absenting himself without leave from about 4 July 1946 until 
about 24 Dece!ll.ber 1946, in violation of Article of Tar 61. No evidence 
of previous convictions was introduced. He was sentenced to be dismissed 
the service, to forfeit all pay and allowances due or to become due, and 
to be confined at hard labor for six months. The reviewing authority 
approved the sentence and forwarded the record of the trial for action 
under Article of War 48. · 

3. A. summary of the evidence may be found in ·the review· of the 
Ninth Air Force Judge Advocate, which was adopted in the accompanying 
opinion of the Board of Review as a statement of the evidence and law in 
the case. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation of the sentence. I concur in that opinion. 

On or about 4 July 1946, accused absented himsel:f without leave 
from his organization at Biggs Field, Texas. an· 28 or 29 July 1946, while 
still absent without leave, he went to !:lexico, where he sustained serious 
injuries when a private aircraft wt.ich he was piloting crashed in the 
vicinity of llexico City on 12 October 1946. He was hospitalized in the 
American-British Cowdrey Hospital in Hexico City until 24 December 1946, 
when he was flown to Kelley Field, Texas, and from there was sent to 
Brooks General Hospital for further treatment and hospitalization. 

Prior to his unauthorized absence, accused made and uttered a 
number .of checks which were dishonored by the drawee bank when presented 
for payment because of insufficient funds. He also presented and received 
payment thereon, several false pay vouchers during the monthsof June and 
July, 1946. Accused testified that he went absent without leave in order 
to earn sufficient funds to make restitution for the fraudulent vouchers 
and to clear up his other financial dif!ioulties. 

Papers attached to the record of trial show that he was brought 
to trial for some of these latter offenses before the United States 
District .Court, District of Arizona, on 23 July 1947, on two counts, each 
alleging the presentation of false claims against the Government in the 
total amo.unt of $572. He pleaded guilty to the charges. Imposition of 
the sentence was suspended for one year and he was returned to military 
control. 
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4. Tfie accused is 25 years of age, married and the father of one 
child. He was graduated from high school and attended a business 
academy for 9 months. On 13 February 1941 he enlisted in the Royal 
Canadian Air Force and served therewith until discharged for the purpose 
of accepting a com.mission as Second Ll.eutenant, A:rmy of the United States, 
on 29 September 1942. He was shot dovm by the enemy while flying a 
mission in Africa on 26 December 1942 and remained a prisoner of war until 
liberated from a German prison camp in April 1945. In ~Iay 1945 he was 
returned to the United States and was promoted to the rank of First Ll.eu
tenant, Army of the United States, on 22 October 1945. Of the three 
efficiency reports of record (l Jan 1946 to 30 June 1947), one lists 
accused's rating as 11 Unknown 11 ·while two· rate him as "Excellent. 11 

5. A letter, together with inclosure, from Honorable Toby Horris, 
Member of Congress, dated 6 January 1948, addressed to The Judge Advocate 
General, urging clemency on behalf of accused, has been considered. 

Attached to the record of trial is a letter addressed to the 
reviewing authority, signed by six of the nine members of the court, the 
defense counsel and the assistant defense counsel, all recommending that 
the confinement imposed .be 11 suspended11• and that he (accused) 11 be requested 
to resign his commission rather than be dismissed from the service. 11·, The 
petitioners based the:i.r recom.'7lendations on the fact that accused has been 
in restraint since 24 December 1946 and upon his creditable combat record. 

6. I recom.11end that the sentence be confirmed but, in view of 
clemency recommended by the court and accused's combat record, I further 
recommend that the confinement be remitted, and as thus modified the · 
sentence be carried into execution. 

7. Inclosed is a form of action designed to carry the foregoing 
· recommendations into effect, should such recommendations meet with your 

approval. 

' 
2 Incls THO!.!AS H. .GREEN 
·l Record of Trial Major General· 
-2 Form of Action The Judge Advocate General 

----------------- ---------------
( GCMO 53, 2 March 1948). 

2 



------------------------------

DEPAP.TMENT OF THE ARMY (183)In the Office of' The Judge Advocate·· General 
Washington 25 •. D. c. 

JAGK - CK 328643 

27 FEB 1948 
tJNITED STATES ) 82D AIRBORNE DIVISION 

Te ~ Trial by ·G.C.M., convened at Fort Bragg. 
) · North Carolina, 23 January 1948. Dis

Captain JAYES B. HEANEY ) missal, total forfeiturea and coh!'ine
(0-1106196), Corps of ment for one (1) year. 
Engineers ~ 

OPINION of the BO.A.RD OF REVmf 
SILVERS, ACKROYD and LA.NNING, Judge .Advocates 

. -
l. The record of' trial in the ease of the officer named above ha.a 

been examined by the Board of Review and the Board submits thi_s, its 
opinion, to The Judge Advocate General. · 

2~ The aoouaed was tried upon the following charge• and apeoifioa
tionu 

CHARGE Ia Violation of the 94t~ Article of War. 

Specii'ioation la In that Captain James B. Heaney, .Headquarters 
307th Airborne Engineer Battalion, did at St Louis, Missouri, 
on or about 16 December 1947, present for approval and pqm,nt 
a olaim against the United Sta.tea by presenting to Lieutenant 
Colonel s. H. Smith, Finanoe Officer at St Louis, Misaouri, 
a.n officer of the United States, duly authorized to pay such 
clailns, in the amount of $100.00 for aervioes alleged to have 
been rendered to the United States by the said Captain Jame1 
B. Reaney, which ola.im waa false end fraudulent in that the 
1aid Captain James B. Rea.ney had not rendered aey- service to 
the United States aubsequent to 8 November 1947, for whioh he 
was entitled to receive suoh remuneration, and was not in faot 

, entitled to such pay, and wa.s then known by the said Captain 
James B. Hea.ney to be false alld fraudulent. · 

Specification 21 In that Captain James B. Heaney, •••, did at 
Fort Worth, l'exa.s, on or a.bout 19 December 1947, present for 
approval am payment a. claim against the United Sta.tea b;y 
presenting to Colonel J. W. Faulds, Fina.nee Officer at Pbrt 
iiorth, l'exas, an officer of the United Sta.tea, duly authorized 
to pa.y such olaims, in the amount of $160.00 for services 
a.~leged to have been rendered to the United States by the said 
Captain James B. Heaney, which claim was false and fraudulent 
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in that the said Captain James B. Heaney had not rendered 
any service to the United States subsequent to 8 November 
1947, for which he was entitled to receive 1uch remuneration. 
a.nd was not in fact entitled to such pay, and wa.s then known 
by the said Captain James B. Heaney to be f'e.lse and fre.ud1,tlent. 

Specification 31 In that Captain James B. Heaney, •••, did at 
Barksdale Field, Louisiana, on or about 30 December 1947, 
present for e,pprove.l and payment a claim age.inst the United 
States by presenting t9 Lieutenant Colonel Morris Bush, Finance 
Officer at Barksdale Field, Louisiana, an officer or the United 
States, duly authorized to-pay suoh.ole.ims, in the amount of 
$150.00 for services alleged to have been rendered to the United 
States by the said Captain James B. Heaney, which claim wa.1 
false and fraudulent in that the said Captain James B. Heaney 
had not rendered aey service ~o the United States subsequent .to 
8 November 1947• for which he was entitled to reoeiTe auch 
remuneration, and was not in fact entitled to such pay, and 
was then known by the said Captain James B. Heaney to be false 
and fraudulent. ' 

Specification 41 In that Captain Jam:ls B. Heaney, Headquarters 
307th Airborne_ Engineer Battalion, did at Brooklyn, New York, 
on or a bout 10 November 1947, present for approval and payment 
a claim against the United States by presenting to Colonel c. 
A. Frank, Finance Oi'fioer at Army Base, Brooklyn, New York, an 
officer of the United States, duly authorized to pay auoh 
~laims, in the amount of $150.00 for services alleged to have 
been rendered to the United States by the said Captain James 
B. Heaney, which claim was false and fraudulent in the amount 
of $81.17 in that said Captain James B. Heaney had rendered 
servi.oe to the United States only for the 8l!lount .of $68.83, 
and was not in fa.ct entitled to such pay in excess of $68.83, 
and was then known by the said Captain James B. Hee.ney to be 
false and fraudulent. 

CHA.RGE Ila Violation of the 61st Article of War. 

Speoifioationa In that Captain James B. Heaney, •••• did without 
proper leave. absent himself from his organization and duties 
e.t Fort Bragg. North Carolina trom about 8 November 1947, to 
about 31 December 1947• 

• He pleaded guilty to and was found guilty of all charges aild. specitice.
tions. No evidence of e.ey previous conviction was introduoed. He we.a 

. sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to beoome due• a.nc1·.tobe confined at hard labor at suoh place as · -.._ 
the reviewing authority might direct for one year. The reviewing authority 
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a.pproffCl the untenoe and forwarded the reoord of' trial for action under 
Article of War 48. 

3. The Board ot Review a.dopts the at&tement of' the law and evidence 
contained in the Sta.££ Judge Advocate'• review. 

4. Records of the Department of tbs .Army' show tha.t accused is 33 
years of a.ge and is married. He is a. high aohool graduate a.nd attended 
Manhattan College for one year. In civilian life, he was employed. in 
steel and tunnel construction. Fr0111 25 March 1941 to 17 June 1942, he 
served as an enlisted man, finally attaining the grade of Staff' Sergeant, 
while serving overseas on Ascension Island. Having graduated f'rom the 
Engineer Officers' Candidate School at Fort Belvoir, Virginia, upon his 
return t~the United States, he was, on 11 November 1942, commissioned 
am appointed a. temporary second lieutenant in the Army of' the United 
Sta.tea. He was promoted to the temporary grade of' first lieutenant on 
21 April 1943. On 8 June 1943, he ~gain left the United States for over
sea.a service, this time in the Pacific Area.. There he served on Guadalcanal, 
Biak, Leyte, W.nde.nao and Okinawa. He was pro:410ted to. the temporary grade 
of captain on 22 July. 1945, while serving in the Pacific, and arrived back 
in the United Sta.tea on 13 November 1945. Eis efficiency reports are uni• 
formly superior. · · 

5. The court was legally constituted and ha.d jurisdiction over the 
a.ocuaed e.ni of the offenses. No errors injuriously affecting the substan
tial rights of' the accused were committed during the trial. The Board of 

"lte-vift' i,s ef' 1iM .,apini-on that the record of' trial is· legally sufficient 
to support the findings of guilty and the sentence and to warrant oonf'irme.
tion thereof. Dismissal is authorized for a violation of Article of' War 

· 61 or 94. 

ffl;t:rJ~~g, Advocate 

-~~:::::':....:::iU~_1'..~~:...l·.AJ~J,:::z~~q~{-• Judge Advocate 

, Judge Advocate 
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lat IndJA.GK - CM 328643 

JAGO, Dept. of the Anry, Washington 25, D. C. MAR 3 1948 

TO: The Secretary of the Arr1I'J 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Captain James B. · Heaney 
(0-1106195), Corps of Engineers. 

2. Upon trial by general court-martial this officer pleaded guilty 
and was found guilty of having presented for approval and payment four 
false and fraudulent claims against the ·United States in the 8.Jlounts of $100 
(at St. Louis, Missouri, on 15 December 1947), $150 (at Fort Worth, ·Texas, 
on 19 December 1947), $150 (at Barksdale Field, Louisiana, on 30 Dece:aber 
1947), and $81.17 (at Brooklyn, New York, on 10 November 1947), respect
ively, in violation of the 94th Article of War (Charge I and Specs. 1, 2, 
3 and 4 thereof). He was also found guilty of having absented. himself 
frOll hts organization without proper leave from about 8 November l947•to 
about 31 December 1947 (Charge II and its Spec.). No evidence of previous 
convictions was introduced. He was sentenced. to be d.isllissed the service, 
to forfeit all pq and allowances due or to becoe due and to be contined 
at hard labor at such place as the renewing authority Blight direct for 
one year. The reviewing authority approved the sentence, designated the 
Southeastern Branch, United,~tates Disciplinary Barracks, Camp Gordon, 
Georgia, or elsewhere as the Sec~tary of the Army might direct, as tb3 
place of confinement and forwarded the record of trial tor action pursuant 
to Article of War 48. 

J. A. SUJilillary of the evilience mq be found in the 82nd Airborne 
Division. Judge Advocate' s review which was adopted in the accCTMpe.¢ng 
opinion of the Board of Review as a statement of the evidence and the law 
in the case. I concur in the opinion of the Board that the record of 
tri3l. is legally sufficient to support the finding:, o:f' guilty and the sen-
tence. ~ 

Although accused pleaded guilty to all.charges and specifications, the 
prosecution established accused 1ti guilt thereof by docUll8ntary and other 
evidence showing his absence without leave, aB alleged, and that he had on 
four occasions drawn partial payment.for services which, because of such 
absence, he had not in fact rendered. At the trial, accused testifieci 
that when he returned frOlll overseas in the latter part of 1945, he noticed 
that his wile was in a "bad financial condition." Fro• that time until· the 
date he ,vent absent without leave, he tried to prevail upon her to live 
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w.1.thin thoir •ans, but lfithout success. She was ver:, nervous, continually 
ccapla1ned in a nagging u.nner over their inability- to purchase luxuries, 
indated upon taking several trips to Florida, and. twice tried to take her 
01fl1 lite, once by- turning on the gu ~eta in their quarters and the 
second tiJle by- taking an overdose or .sleeping pills. ..A!ter his wife,, 
HcoDll atteapt at suioicie, he checked his .financial status and .found that 
•he was in a heck or a mess." He had borrowecl heavily and, deciding to 
•pay ort all the debts we ·owed. anti aake a clean break o.f' it," he asked 
his ca,nnanding o!ticer tor a pass so that he could. go to Washington, D.c:, 
in an attempt to borrow aoney on an insurance policy. When he arrived 
in Washington sanetue between 7 aIXl 10 November 1947, he was inforae4. b7 
the inaurance caapany that the policy had not been in e.f'te~t long enollih 
to han attained a loan value. He ".felt pretty bad" about his .failure to 
procure a loan and went up to his room 11 and started drinking." Froa 
Washington, D.C., he went to Brooklyn, New York, wh6re he cashed a partial 
pq voucher. He had not thought about whether he was entitled to thi1 
~nt because "he had been drinking .f'or a long ti.Jae• and "had. been in a 
.f'oc• far .f'ive or six d~. From New York he then traveled by bus "to the 
next town," St. Louis. He had •no logical reason" .f'or not caning back 
when hie pus wu up and althouih he "guessed." that he knew what he was 
doing llhen be cashed "these partial pa.,y:sent vouchers", he was "ia a .f'og.• 
He had 11no excuse" .f'or his conduct. He •just bwzm:.ed around the countr.f" 
and was now •ready to take m::f' punishment.• · 

The record or trial contains a letter .f'rom one Lieutenant Colonel 
J. A. Smedile, llho was accu.sed 1s commanding orticer overseas, in 'Which the 
latter writes in highly laudatory terms or accused's character, ability
and accompllshllents under adverse conditions. orticers 1'11:lo had serve4 
w1th accused in his last ass1inment testi.f'ied that he was a general.l,7 
excellent officer but seemed worried over his domestic d.itticulties. 

4. Records ot the Department ot the Arrq show that accused is 33 
19ar1 ot age and is JIS.rried. He is a high school graduate and attended 
llanhattan Colleee tor cne year. In civilian li.f'e, he •as employed in 1teel 
and twmel construction. Froa 25 March 1941 to 17 June 1942, he served u 
an enlisted man, finally attaining the. grade ot Sta.tf' Sergeant while 
serving overseas on Asce03ion Island. Upon Jail return to the United States 
he attended Engineer otticers 1 Candidate School at Fort Balvoir, Virginia 
and. atter his graduatic,n therefrom he was, on ll November 1942, cOlllliHioned 
and appointed a temporary second lieutenant in the Anr3' ot the United • 
States. He was prOlloted to the tempo:rar:, grade of' first lieutenant on 
2l April 1943. en 8 June 1943, he again le.ft the United States for OTer
seu aemc•, this tille in the .Pacific Area. There he served on 
Guadalcanal, Biak, Le;yte, Mindanao am Okinawa_. He was promoted to the 
teaporar;y grade. o.f' captain on 22 July 1945, while serving 1~ the Paci.f'io, 
and arriTed back 1n the United states on lJ November 1945. His e.t'tieieney 
nporta are uni.f'orml.y 1uperior. 

http:bwzm:.ed
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5. I reco111ID.end that the sentence be confirmed but, in view of all 
the circum.stances of the case and the long and. excellent service of ac
cused prior to the commission ot these offenses, that the forfeitures 
and confinement be remitted and that the sentence as thus modifie<i be 
carried into execution. 

6. Inclosed is a fora of action designed to carry into e.t.tect the 
foregoing recollll18ndation should it meet 'With your approval. 

' 
moos H. GREEN 
Major General 
The Juige Advocate General 

2 Incle 
l - Record of Trial 
2 - Form of Action · 

( GCMO 69, 23 March 1948). 

\ 
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DEP.A.Rl'MEN!' OF THE ARMY (189)
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JA.GK - CM 328648 
2 f11A~ 1941 

UNITBD STATES ) FIF.rH ARMY 
) 

v. ) Trial by G.C.M., convened at Fort 

Captain EDGAR O. BROWN 
(0-1821203), Medical Corps 

~ 
) 

Sheridan, Illinois, 5 January 
1948. nDishonora.ble discha.rge,n total 
forfeitures and confinement for two (2) 

) years 

OPINION of the BOARD OF RE.'V'IEW 
SILVERS, ACKROYD and LANNING, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review e.m the Boe.rd_ submits this• its 
01'inion, to.The Judge Advocate General. 

2. The accused was tried upon the following charge and epeoi
fioa.tiona 

CHA.RGE1 Violation of the 58th Article of War. 

Specifica.tiona In that Captain Edgar O. Brown, Attached, 
5012 Area Service Unit, Station Complement, Detachment 
X, did, whilo en route from Benicia., California. to Fort 
Winfield Scott, Califorcla., on or a.bout 19 April 1944, 
desert the service of the United States and did remain 
absent in desertion until he was apprehended at Chicago, 
Illinois, on or a.bout 7 October 1946. 

He pleaded not guilty to and was found guilty of the charge a.Ild its speci
fication. No evidence of any previous conviction was introduced. He was 
sentenced to be .dishonorably dischargedn the service, to forfeit all pay 
and allowances due or to become due, and to be confined at hard labor at 
such place e.s the revi~ing authority might direct for two years. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. The Boa.rd of Review adopts the statement of facts a.nd law con
tained in the Staff Judge Advocate's review. 

4. · It is noted that the a.ooused was sentenced to be 11Dishonorably 
discharged the service•••.• "Dishonorable discharge". is inappropriate 
in the oa.se of an officer, but the sentence is not thereb~ illegal and 
the irregula.rity may be cured by the action of the confirming author!ty 
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(CM 249921, Maurer, 32 BR 229J CM 271119, Simpson, 46 BR 53, 68). 

5. The a.ocused is ·50 yea.rs of age a.nd UDlllarried. He gra.dua.ted from 
Knox College with a. BS Degree in 1921 a.nd Northwestern University with an 
MD Degree in 1926. He engaged in the practioe of medicine until 19 August 
1942 when he was commissiored a. captain, M::, AUS, a.nd ordered to active 
duty. No efficiency reports are shown in his file. 

6. The court was legally constituted and had jurisdiction over the 
aocused and of the offense. No errors injuriously affecting the substan
tial rights of the aooused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally suffioient to 
support the findings of guilty and the sentenoe a.nd to warrant oonfirmation 
thereof. Dismissal is authorized for a violation of Article of War 58• 

• 
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JAGK - CM 328648 lat Ind 

JAGO, Dept. ot th~ Army, Washington 25, D. C. MAR 5 1948 
T01 The Secretary o!' the.Anq 

1. Pursuant to Executive Order No. 95561 dated 26 May 1945, 
there are transmitted, herewith for your action the record ot trial 
and the opinion of the Board ot Reviff in the case ot Captain Edgar 
o. Brown (0-18212Q3), Medical Corps. · 

2. t}'poo. tria.l by general court-martia.1 this officer was found 
guilty of deserting the service of the United States on or about 19 
April 1944 and remaining absent in desertion until he was apprehended 
at Chicago, Illinois, on or about 7 October 1946. No evidence of 
previous oonviotions W&S introduced. He was sentenced to 9be dis
honorably disoha.rged the aervice, to forf'ei t all pay and allowances 
due or to become due~ and to be oantined at ha.rd labor at suah'plaoe 
as the reviewing authorify_aight direct for two (2) yea.rs." The 
reviewing authority approved the sentence and forwarded the record 
ot trial for action under Article ot War 48. 

3. A sumu.ry ot the evidence ma.y be _found in the revielf' of the 
Fifth Army judge advoca.te which was adopted in the accompanying opinion 
of the Board ot Review a.a a statement of the facts and the law of the 
oa.se. I concur in the opinion of the Board ot Revie,r that the record 
is legally sufficient to support the findings of guilty and the sentence 
a.nd to warrant confirmation of' the sentence. 

On 18 September 1942 the accused, then a 44 year old practicing physician 
at Chicago Heights, Illinois, was commissioned a captain, Medical Corps, 
and order<3d to duty at Camp Haan, California. On or· about 17 April 
1944 the accused ,ras relieved from a.ssignment. with the Medical Detach-
ment, 218 AAA Gun Battalion (temporary station, Benicia, California) and 
_assilned to the 18th Coast Jlrtilleey Regiment (HD) (Type B), Fort Winfield 
Scott, California. He did not report to his new organization and was 
carried as absent w1 thout leave from. 19 April 1944 to 7 October 1946 
when he was apprehended ~y civilian police ii). Chicago Heights, Illinois,· 

Testifying in his own behalf the accused admitted his unauthorized 
absence. He testified that he told his commanding officer that he would 
not "accept" his new assignment and that "I thought that my country had a 
need to my services in the proper fashion.• He had become dissatisfied 
with routine inspections and felt that he should be given more dignified 
duty such as physicians perform in hospitals. Except tor several vs.cation 
periods, the.accused had been practicin~ medicine in Chioago Heights, 
Illinois, since he absented himself' from the service. He used his proper 
name and wore civilb.n clothes most or the time and military clothes on · 
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occasion. When apprehended he wa.s wearing khaki shorts. It has been 
heretofore stated that the accused was apprehended and retumed to 
military control on 7 October 1946. He was held in arrest of quarters, 
or in restriction from that date until the time of his trial, 5 January 
1948. Counsel for the defense raised the issue at the trial that a.n 
injustice had been done the accused .by such undue delay in bringing him 
to trial. The Staff Judge Advocate attributes the delay to the 
difficulty encountered in procuring proper documentary evidence and the 
negligence and procrastination of a former staff officer who had been 
hospitalized 6n account of mental illness. Both of these factors appear 
to have contributed to th& delay in bri_nging the accused to trial. 

On 29 January 1S47 the accused tendered his resignation for the 
· good of the service. By third indorsement thereto the Commanding General, 
Fifth A.nrry, recommended to The Adjutant General that the resigna.tion · 
of the accused for the good of the service in lieu of trial be accepted. 
General Walker stressed the fact th~t the report of medical examination of 
the accused showe~ a diagnosis of 9 inadequate personality, chronic. 
severe." -He noted however that there appeared to be no symptoms of 
psychosis or neurosis. 

Arter· the record of trial was received in the office, there 
was forwarded to this office for consideration a recommendation by the 
defense counsel and four of the members of the court which tried the 
case wherein clemency was recommended. Three of the members stated in 
parts 

"3. Our reason for this recommendation is based on the. . . 
fact that Captain Brown is a medical doctor. as well as a Medical 
Officer. From the presentation of the evidence it is appa~ent 
that his training as a soldier was somewhat lacking. and this 
probably led to his desertion. We believe that the reason for 
his desertion was not necessarily for personal gain but due to 
the fact that Captain Brown believed he could be of a greater 
service to humenity ~y practicing medicine in a civilian 
comm.unit, instead of complying with his assignment as a field 
surgeon, where his duties were inspection of kitchens. treating 
minor ail.1t1ents at the dispensary, and the like. Although his 
attitude was mistaken and the nature of his assignment was not 
his choice, Captain Brown still has the qualities of a medical 
doctor and those of a surgeon. These abilities could b~ better 
utilized on the outside if Captain Brown were dismissed from the 
Service. rather than if he were imprisoned for two years at a 
disciplinary barracks. 

"4. Due to unfortunate circumstances. Captain-·Brown remained 
in arrest and in restriction at Fort Sheridan• Illinois, for a 
matter of 13 months before he received the assigmnent of any: 
duties. Fifteen months elapsed trom the time of his apprehension· 
until the time of his trial. It is considered by us that the length 
ot time he remained in restriction and arrest that Captain Brom 
has adequately served_and has been punished tor his offense of 
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. 
desertion, exoept that he should be dismissed tram the Service. 
It 1a, our belief' that the matter of' his pa.ying for his offense 
might have been adequately handled by the acceptance of his 
resignation and the loases of all privi1egea.• 

The accused 11 now 50 yeara old. The record dem.olllltrates th~t he 
neTer po11essed arr:, proper conception of the requirements of military 
discipline~· I reoamnend that the sentence be confirmed but in Tiew ot 
the aoouaed' a age, the delay in bringing him. to trial, and all the 
ciroumstmoes, I also recommend that the confinement and forfeitures 
be realtted. 

4. Inolosed is a form of action designed to carry into effect the 
·foregoing reoanmendation should it meet with your approval•. 

I 

.• 

2 Inola -.4Tr.','1i.il; R. GREEN 
l.Record of trial Y4jor General. · 
2 Form ot'action the Judge J.dvoca.te General 

/ ( Gel.IO 811 26 ~roh 1948). 
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DEP.lRTMENr OF THE ARMY 

In the Office ot Tae Judge Advocate General 
Washington 25, D.c. 

JAOH CJl 328797 

UNITED STATES EIGHTH ARMY ~ 
v. ) Trial by G.C.ll., convened at 

) .lPO 343, 25 November, 15,16 
Captain MA.U;OLM C. YANSFIEID ) December 194 7. _Dismissal and 
(0-1583321), Qu.arterma.ster Corps. ) total forfeitures. 

OPINION of the BOA.RD OF REVIEl 
HOTTENSTEIN, LYNJH and BRACK, Judge Advocates 

l. 1he Board of Revi81J has examined the record of trial in the 
case or the officer named above and submits this, its opinion, to The· 
Judge Advocate General. 

2. The accused was tried upon the following Charges am Specifica-
tions: 

CHA.RGE I: Violation or the 95th Article of War. 

Specifications l, 3, 4, and 5: (Findings of not guilty). 

Specification 2: In that Captain Ya.l.colm C. Mansfield, Head-
quarters Eighth J..rmy, did, ·at or in the vicinity of Yokohama, 
Honshu, Japan, during the period .from l November 1946 to 30 
June 1947, become indebted to the United States for meals 
consumed by himself and his family in a total amount or more 
than .fifty dollars ($50.00), and did wrong.fully, fraudulent:,.,-, 
w:l.llful.ly- and knowingly fail and neglect to pay said debt. 

CHARGE II: Violation of the 96th .lrticle of War. 

Specifications 1, 6 and 7: (Findings of not guilty). 

Specification 2: (Same as Specification 2, Charge I). 

Specification 3: In that Captain Malcolm c. J.lans!ield, Head-
quarters Eighth Anq, being then and there a married man, 

. having a lawful wife living, did, during the period trom 
about 21 May 1947 to about 16 July 1941, at or in the 
vicinity of Yokohama, Honshu, Japan, wrongtully., dishonorably, 
and ·unla.wf'ully have sexual intercourse with one Ayoko Ikoma, 
a -woman not his wife. · 
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' 
Specif'ication 4: (Same as Specification 3 except the time 

alleged., "l November 1945 to about 1 December 1946," and 
the accoL1.plice alleged., "Shizuko Ogasawara.") 

Specification 5: (Same as Specification 3 except the time 
alleged., "l September 1946 to about l April 1947," and 
the accomplice alleged "Fumiko Osumi.") 

Accused pleaded not guilty- to all Charges and Speci.£ications. He was 
f'ound guilty or Specifications 31 ·4 and 5, Charge n., except the word 
"dishonorably," guilty or Specification 2., Charge I, and Charge I., and 
Specification 2., Charge n and Charge ·n. No evidence or previous con
victions was introduced. He was sentenced to be dismissed the service 
and to forfeit all pay and allowances due 01" to become due. The review
ing authority approved the sentence and forwarded the record of' trial 
pursuant to Article of War 48. 

3. Evidence for the prosecution. 

The evidence pertinent to the .findings or gullty is substanti~ 
as follows: 

a. (Charges I and n., Specification 2; Failure to pay. debt 
to United States). 

Accused is in the military service and had been Eighth Arrrry Club . 
Officer from about October 1945 to the first of' August 1947 (R 29,37,48.,
51167). The Eighth~ Off'icers' Clubs were the Bankers' Club, the 
Hodogaya Country Club and the New Grand Hotel (R 29.,37,51). From August 
1946 to August 1947 First Lieutenant Robert J. Crook was an assistant · 
to accused in the operation or the three clubs and at various times was 
either manager or assistant manager at each club (R 29). From llarch to 
August 1947 First Lieutenant Iel.a.Jld K. Sneen served as an assistant to 
accused and was manager of each or the three clubs at different times 
(R 37). First Lieutenant J. F. Sansom served as manager of' the Bankers' 
Club from 27 February 194 7 to July- or August 194 7. Technical Sergeant 
Robert N. Na.rtker was accused's chief steward and Nartker' s duties 
embraced the activities or all three clubs. Private Frank Tesseyman was 
steward at the Bankers• Club .from November 1945 to September 1947 (R 62). · 

As to the mess operated in the Bankers•· Club Lieutenant Crook 
testified: 

"Q During the time that you were connected with the Bankers• 
Club., was there an Army mess operated for the military staf'f 
of' the Bankers' Club? I mean by that an official Artiry- mess 
for which the food was obtained .from Quartermaster sources. 

A Yes., there was. 
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Q Do you know that to be a .fact? 
A Well, I have never seen anything on paper. I assumed that 

a.f'ter a period it was. 

Q Did you have anything to do with operating a mess? As the 
manager of the club, did you have anything to do with operating 
a mess? 

A \Veil, the mess was under-I was the building manager at the 
time. It was under my inspection am supervision. 

Q Then don't you know whether or not it was an official, authorized 
Army- mess? , 

A Well, I assumed it was. I had never been noti.fied j:,o the 
contrary." (R 31) 

On cross-examination Lieutenant Crook testi!ied that he lcnewr of no 
authorization for the operation of the mess at the Bankers' Club. He 
also admitted that at the New Grand Hotel a large munber of private 
parties were given. The food for these i:arties was purchased from the 
Quartermaster Commissary. Usually there was a large su.rplus of food 
left over .from these parties and the surplus would be distribllted among 
the unauthorized messes. At the Bankers' Club there was also a snack bar 
operated. The food used at the snack bar 1'8.s all purchased by the club, 
and food purchased from the snack bar would be paid for by chits (R 33,34). 
Lieutenant Crook ate his meals at the Bankers• Club mess and paid for 
them by deduction on his pay voucher (R 36). 

Lieutenant Sneen denied that the food furnished at the Bankers' 
Club mess was obtained from Quartermaster sources. As to where the· food 
was obtained he testif'ied: 

"Q Do you know whether or not the food furnished the mess at the 
Bankers 1. Club was obtained fran QUartermaster sources? 

A As far as I know it was·not. 

Q Do you know where it was obtained.? 
A Yes., sir.· During my stay at the Ballkera 1 Club it was common 

practice with various units and usses who bad contact with 
people on ships in the harbor which nre going back to the 
States with, say, 300 personnel when theT had food aboard .for 
1800., food which was perishable., to do what. they call a little. 
scrounging and get .food .from these Tarious ships. Im-ing the 
time there were private parties being thrown at the New Grand 
Hotel there were, of course, always considerable l.eftovers in 
the line of foods in big parties thrown. That was used. And 
there were also purchases made .from the Quartermaster commissary 
sales store and the Army Exchange. 

Q Now., these ships .from which .food was obtained, were the7 Anq 
transports or ships in the Army service? 

A That I can't say, sir. I was never connected directly' with it. 
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Q Has the food obtainedfrom these ships Government food? 
A I would have no way of knowing, sir. 11 (R 38,39) 

The mess at the New Grand Hotel, however, was an authorized Army mess 
(R 44). Concerning the operation of officers' messes Lieutenant Sneen 
testified upon examination by the court as follows: 

11Q Is there, to your knowledge, a constitution or set of rules 
or regulatiQilS governing the installation and operation or 
officers' messes at these clubs? 

A I presume there is. Of course, ,there is but one officers' 
mess, and that is the New Grand Hotel, sir." (R 45) 

Lieutenant sansom te~tified that the Bankers' Club mess was supplied 
by a ration drawn from Headquarters Eighth Army Special Troops (R 49). 
Lieutenant Sansom ate at the Bankers' Club Mess and paid for his meals 
by deduction on his pay vouchers. 

Sergeant Nartker testified that he had nothing to do with the opera
tion of the mess at the Bankers' Club, and had no knowledge of where the 
rood for the mess was procured. He stated, however, that as far as he 
knew the food for the mess was drawn from Headquarters Company (R 52). 

Although Private Tesseyman was steward of the Bankers I Club he had 
nothing to do with procuring food for the mess (R 63). 

Captain George L. Mizer, Sales Officer for the Yokohama ~arter
master Sales Store testified that the Eighth Army Officers' Club was 
authorized to make purchases at the Commissary (R 24). 

According to-Lieutenant Crook a woman whom he called accused's wife 
and their child were in Japan for six, seven or eight months durine which 
time accused had private family quarters in the Ban.l{ers' Club. During 
this period Lieutenant Crook saw accused eat at; the Bankers I Club mess 
11 quite a f(:!'lf tiJ:Jes11 and saw accused's wife and their child eat in the 
mess "infrequently." (R 30,31). At other times he saw accused and his 
wife eat at the.snack bar (R 34). 

Lieutenant Sneen placed the time of arrival of the woman he 
recognized as accused's wife and their child in Japan as October 1946. 
He was unable to state the length of time they remained in Japan, but 
while there they lived in the Bankers' Club with accused (R 38). ' 
Lieutenant Crook never saw accused's wife and child eat at the messes 
operated at the club under accused's supervision and saw accused eat at 
them "infrequently." (R 39). He never saw accused eat at the authorized 
Arr:rv mess at the 11 NeYf Gram Hotel" (R 45). 
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Accused's family was at the Bankers' Club for a short ti.me while 
Lieutenant Sansom was there. During that period Lieutenant Sansom 
observed the woman he called accused I s wife in the mess quite frequently 
but· was unable to state that it was the usual practice for accused and 
his wife and child to eat at the mess. 

Sergeant Nartker testified that it was the regular practice for 
accused and his wife and child to eat at the Bankers' Club mess (R 52). 

Private Tesseyman stated that accused's wife and child stayed in 
Japan for about six months. He observed accused and his family eating 
at the Bankers' Club mess but was unable to state how many ti.mes. Prior 
to.the arrival of his family accused ate at the Bankers• Club mess several 
times (R 64). 

On 23 May 1946 and 16 October 1946 accused was authorized commissary 
privileges for three individuals (R 22). The records of the Quartermaster 
Sales Store at Yokohama show that during the period from May 1946 through 
May 1947 accused made purchases at the sales store i!l a total amount ot 
$66.70 (R 22.,23). Through error or omission in the records, however, it 
was possible that other purchases were made by the accused (R 23). 

Lieutenant Colonel Edmund s•. Garland testified that he was Finance 
Officer of the Eighth Army, that his office maintained pay records of 
officers paid within the area, and that he had Finance Form 3, pertain
ing to accused. Colonel Garland stated that Finance Form 3 is the master 
pay card from which pay vouchers are made and computed. Fina.nee Form 3 
pertaining to accused was admitted in evidence without objection and 
showed the following deductions for meals: 

"For May, 1945, 75 meals; June, 1945, 90 meals; July, 1945, 
93 meals; ·August and September was deducted on one voucher, 
183 meals; October, 93 meals; November., none; December, 1945, 
none. 

Janua.ry., 1946, 'none; February., 1946, none; March, 1946, none; 
April, 1946., none; May., 1946, 66; June, 1946., none; July., 1946, 
none; August, 1946, none; September, 1946, none; October, 1946, 
none; November, 1946, none; December., 1946, none. 

January, 1947., none. 

Februa.1"1', 1947, none; March, 1947, none; April, 1947, none; May.,
1947, none; Jwie, 1947, none; Ju.17, 1947, 93; August, 1947, 93; 
Se_ptember., 1947, 90; October, 1947, 93.• (R 17) 

Captain Raymond A. Cole., Assistant to Eighth Army Finance Officer. 
identified Prosecution Exhibit 2 previous}¥ admitted in evidence without 
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objection (R 18) as a receip~ issued by him to accused for money paid 
into the Finance Office for non-deduction of meals (R 26). The receipt 
which was entered on Finance Form 38, ureceipt for miscellaneous collec
tions,• acknowledged payment by accused of $481.25 on account of "non 
deduction for 1925 meals from Nov. 1945 to June 1947 incl@ 25 cents per 
meal." On the reverse side of the receipt are the following entries: 

"1945 No.Meals 1946 No. Meals 
Nov:" 75 JUly 75 
Dec. 75 Aug. 75 
1946 Sept. 135 
Jan. 75 Oct. 150 
Feb. .75 Nov. 150 
Mar. 75 Dec. 150 
Apr. 75 · 1947 
May -0- Jan. 150 
June 75 Feb. 150 

525 Mar. 140 
525 meals@ $.25 per meal-$131.25 Apr. 75 

May 75 
June 75 

!Loo 
1400 meals@ $.25 per meal-$350.00." 

Captain Cole testified that every officer not maintaining a home 
or "domicile establishment known as family quarters11 was required to 
pay for meals by pay voucher deduction (R 27). As authority for his 
conclusion Captain Cole cited Par 7c(l)b, Circular 256, Headquarters 
Eighth A.rmy, 24 August 1946 which reads as follows: 

"***'Collection for pay voucher deductions from officers, 
nurses and warrant officers will be effected by placing the 
following notation on their pay vouchers: 11 Due United States 
for · meals at 25 cents per meal for the month of •11 1" 

(R 4'o;J:ID 

b. (Charge II, Specifica~ions 3, 4 and 5; .A.dultery). ~ 

The following entry appears on Finance Form 3 .pertaining to accused: 
"Lawful wife Alice H. Mansfield - Ieeds New York. 11 It also appears from 
Finance Form 3 that since September 1945 accused was credited with the 
allowances payable to officers with dependents. In <ktober 1946 accused 
was joined in Japan by a woman described as his wife and by a child 
recognized to be their child and that the woman and the child lived with. 
him in the Bankers' Club for a period of six or seven or eight months 
(~ 30,37,38,48,52,63). . 

Mr. Asato Okuda was employed as an interpreter at the Hodogaya 
Country Club from the first part of August 1946 to 25 <ktober 1946. On 
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one occasion while he was at the Bankers' Club accused requested Okuda 
to have Fumiko Osumi, a Japanese girl, employed at the Bankers' Club to 
report to accused's quarters. Okuda gave the message to Fumiko and saw her 
go into accused's quarters. Okuda did not see Fumiko anymore that evening 
(R 58) • 

Fumiko Osumi testified that she worked at the Bankers' Club from 4 
· August 1946 to 16 or 17 March 1947 and that on two occasions between 1 

September 1946 and 1 April 194 7 she had sexual intercourse with accused,. 
The .first occasion was after a party when a Nisei, "name of Eddie," 
requested her to see the accused (R 93). · 

Eiko Matsumoto was employed at the Bankers' Club between April 1946 
and October 1947. On one occasion she served drinks in accused I s quarters 
to Shizuko Ogasawara (R 86). Takako Hirano worked at the Bankers' Club, 
from October 194.5 to August 1946. She testified that she saw Shizuko 
Ogasawara in accused's room, that she had seen Shizuko sitting on accused's 
lap, and that she had seen accused kiss her (R 88,89). Shizuko Ogasawara 
testified that she had been employed at the Bankers' Club from October 
1945 to July 1946. She admitted that on one occasion she spent part of 
one night with accused, and that she had intercourse With accused. 

Captain Woodrow T. Wilson, Assistant Inspector General, Eighth Army, 
·conducted an inspection of the Eighth A.rrrr:r Officers' Club between 15 
July and 4 August 1947. In the course of the inspection he visited the 
Bankers I Club. · He entered accused I s room and found a Nisei woman, Mrs. 
Ikoma., lying on the bed asleep. Mrs. Ikoma was fully dressed with the 
exception of shoes and stockings. Her dress, however., was disarranged to 
the extent that "you could see approximately to her waist." An inspection 
of the room disclosed two chests o.f drawers full of women's wearing apparel 
and accessories of which Mrs. Ikoma admitted ownership (R 69,70,71). Mrs. · 
Ikoma also told Captain Wilson that she was "lying down" as she had had 
a tooth extracted that day. Sergeant Nartker who acted as Captain Wilson's 
guide also observed M:rs. Ikoma on accused I s bed (R 76). 

Kiss Matsumoto recalled serving a drink to Mrs. Ikoma in accused's 
quarters (R~ 84). 

Yrs. Ayako Elizabeth Ikoma test,ified that she was an .American citizen 
a1Xl that she had been employed at the Bankers' Club from August 1946 to 
August 1947 (R 80). She admitted that she was a friend of accused but 
refused under the 24th Article of War to testify to the degree of intimacy 
of their friendship (R 81.,82.,83.,84). 

4. Evidence tor the defense •. 

Accused after being apprised of his rights as a witness elected to 
remain silent. 
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Major John G. Turner, the Trial Judge Advocate, was called as 
witness for the defense. He testified that assisted by First Lieutenant 
Oliver T. Robinson he had conducted two audits of the books of the Eighth 
Army Officers I Club and found no discrepancies in cas4 whatever (R 96,97, 
98). 

Colonel Herbert J. Mccrystal testified that he had formerly been a 
member of 'the· board of governors of the Eighth Army Officers' Club and 
that during the time. of his term accused was club officer and the Board 
was satisfied that the clubs were being operated in the best interests of 
its members (R 99). · 

llajor Richard T. Knowles testified th.at he succeeded accused as 
club officer for the Eighth Army. fllien he took over operation of the 
club he found no discrepancies of any major importance. He furt.her 
asserted that accused was very cooperative and answered all his questions 
freely and honestly (R 100,101). 

Major Demetrio D. Diaz, "Chief CID," Office of the Provost Marshal, 
Metropolitan Yokohama, testified that his office investigated an allega
tion that accused was living with a young lady known as 11 Suzie. 11 The 
investigation determined that accused was not living with the woman (R 
102). At another time Major Diaz at the request of the Inspector General's 
Department, Eighth Army, caused an investigation to be ma.de concerning an 
incident in which a Mrs. Ikoma was found .lying on accused's bed in his 
quarters at the Bankers' Club (R 102). As a result of the investigation 
it was determined that on the day in question Mrs. Ikoma had had a tooth 
extracted and was recovering from the operation. She had asked accused's 
permission to use his room and it had been granted (R lOJ). 

5. a. Specification 2, Charges I and II; Failure to pay debt to 
the United Stat~s. 

Accused was found gullty of becoming indebted between 1 November 
1946 and JO June 1947, to the United States for meals consumed by himself 
and his family in an amount greater than $50-00 a.IXi of wrongfully, 
fraudulently, willfully and knowingly failing and neglecting to pay the 
debt. The evidence shows that accused who was Eighth Army Cl,ub Officer 
during the period in question was joined by a woman known as his wife and 
a child inown as his daughter ·1n Cx:tober 1946. The family was quartered 
in the Bankers' Club, one of the Eighth Anrry Officers• Clubs. A mess which 
was patronized by accused and his family was operated in the Bankers' 
Club. The prosecution's evidence varied as to the source of the food 
served at the mess. There was evidence, however, that the food served 
was drawn from an Eighth Army Organization and it is a fair inference 
;-rom the testimony naming that source that the food was not obtained by 
purchase. It was not shown for how long a period accused's purported 
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wife am child were living with him in Japan•but the period was 
variously estimated as be~ of six, seven, or eight months duration. 
One witness testified that during their stay it was the regular practice 
for accused and his family to eat at the Bankers' Club. Accused's master 
·pay card .from which his vouchers were prepared shows for the period in 
question no entries .following the heading "Due United States for Meals." 
On .30 October 1947 accused paid to captain Raymond A.- Cole, Deputy 
Finance Officer of Eighth Army $481.25 for which Captain Cole gave to 
accused a receipt entered on Fina.nee Form 38, Receipt for Miscellaneous 
Collections. Captain Cole testified that this money was collected from 
accused "Because he had not shown deducttons for meals on his pay voucher 
previous to that." The receipt recited the collection of $481.25 on 
account of the non-deduction for 1925 meals from November 1945 to June 
1947 at $.25 per meal. The receipt further renected that for the period 
from November 1946 through June 1947 accused had not made deductions for 
965 meals on his -pay voucher. 

Paragraph 104, TM 14-501 provides that reimbursement to the govern
ment for meals furnished will. be at the rate of $.25 per meal. 

The legal sufficiency of the finding of guilty of the offense under 
discussion depends upon the evidentiary value of the "receipt of mis
cellaneous collections." · Paragraph 1081 TM 14-501, June 1946, provides 
as follows: 

"Whenever a disbursing officer makes a cash or voucher 
collection or deduction * * * from an officer, because of an 
indebtedness to the Goverrunent, receipts on WD AGO Form 14-44 
***will be issued in triplicate by the former for the 
amount collected. The disbursing officer will furnish a copy 
of the receipt to the remitter and will dispose of the original. 
as follows: * * *• n 

WD AGO Form 14-44 in substance constitutes but a r.edesignation of 
Finance Form 38 upon which the receipt in this case was entered. 

It would appear, therefore, that Captain Cole, the officer who 
executed the receipt reciting accused's payment of $481.25 on account of 

· non-deduction of 1925 meals on his ~ vouchers during the period stated 
in the receipt, bad a duty to record the fact of payment on the form 
prescribed, to record the occasion for the payment as required by .the 
words'- •on account of" appearing on the form, and of necessity bad the 
duii7 to know the facts so recited. As to the facts recited in the 
receipt it would appear that it could not be said they were obviously 
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not within the personal knowledge of ·eapta.in Cole; This is p~rticularly 
true as to the fact of non-deauction on ~ccused1 s -pay vouchers, since 
it appears that accused received his pay from the Finan::e Office in which 
Captain Cole served. It may be seen, therefore, that the receipt was 
properly admitted in evidence and was competent evidence of the facts 
recited therein (-par 117!,, MCM 1928). 

'While the receipt recited that -payment was'made because of non
deduction of meals on -pay vouchers it is ap-parent that payment was made 
because in fact the amount due for meals was unpaid. 

The competent evidence of record thus shows that during the period 
from November 1946 through June 1947 accused was furnished some 965 meals 
by the Government thus incurring a debt to the United States in an amount 
in excess of $50.00, for which he did no,t make payment until JO October 
1947. It also appears that the charges against accused were preferred 2 
October 1947. From the circumstances surrounding his payment of the debt 
it may be considered that his prior failure to pay the debt was wrongful, 
fraudulent, and willful and as such was violative of both Articles of War 
95 and 96. 

b. Specifications 3, 4 and 5, Charge II; Adultery. 

It was alleged that accused being a married man, having a lawful 
wife living., wrongfully., dishonorably., and unlawf'ully had., on three 
separate occasions., sexual intercourse with a woman not his wife. He 
was found guilty of the Specifications except the word 11 dishonorably. 11 

The offense of which accused was found guilty under the Specifications 
enumerated was adultery. That offense has been defined as "sexual con
nection between a man and a woman., one of whom is lawfully married" (Sec 
2081., Vol 2., Wharton's Criminal Law). An essential element of the 
offense of adultery., therefore., is the subsisting lawful marriage of 
one party to the adulterous act to a person other than the partner in 
the adulterous act, and it was incumbent upon the prosecution to establish 
accused's lawful marriage in order to prove the offense alleged. 

To sustain the burden of establishing accused's lawful marriage the 
prosecution showed that in October 1946 accused was joined in Japan by 
a woman described as his wife, and a child reputed to be the daughter of · 
accused and accused's purported wife. The family group so comprised 
lived together in quarters at the Bankers' Club for some six, seven., ·or 
eight months. On the master pay card, pertaining to accused, kept in 
the Eig~th Amr:, Finance Office, there appears the following entry: "Law
ful wife Alice H. Mansfield - Ieeds New York. 11 The Eighth A:rrrry Fina.nee 
Officer testified that pay vouchers were "ma.de up and computed" from the 
"master pay cards." 

Assuming that the entry on the Master Pay Oard was, admissible in 
,evidence, it is not legal proof of marriage. Although the evidence shows 
that pay vouchers were made up and computed .from the Vaster Pay Card· 
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there was no evidence showing the content or the pay vouchers executed 
by accused., and it cannot be said that the pay vouchers executed by 
accused also contained the entry "lawful wife Alice H. Mansfield - Leeds 
New York." Thus the prosecution has relied upon evidence of reputation 
and cohabitation to maintain its burden of proving accused's lawful 
marriage. We are of the opinion that such evidence is not sufficient in 
law to prove the element of marriage in a penal prosecution (p 724, Vol 
1., 'lharton1s Criminal Evidence, Eleventh F.dition; State v. Wakefield., 
ill Or 615, 228 p.ll5; p.1247, Sec 658, Underhill's Criminal Emence, 
Four~ Edition.) 

There are two reasons advanced for stating that evidence of reputa
tion and cohabitation is not sufficient proof of a lawful marriage in a 
criminal prosecution. The first is that to presume marriage from sue~ 
evidence would conflict with the general preswnption of innocence of the 
offense charged (ilharton, supra). More pursuasive to our mind, however., 
is the view that although such evidence is corroborative of a lawful 
marriage it is not in itself inconsistent with a meretricious relation
ship of the cohabiting couple (p 639., Vol 1., Wharton's Criminal' Evidence., 
Eleventh Edition). 

The rule to which we adhere is the majority view and examination o.f 
the cases, with the exception of cases decided in jurisdictions recognizing 
the validity of common-law marriages., leads us to the conclusion expressed 
in State v. Wakefield., supra; "No case has been cited., and we have been 
unable to find aey casevihere a convictiop for adultery has, been· sustained 
without evidence of the marriage ceremony., except where the statute has 
expressly- provided that cohabitation and reputation shall be sufficient 
evidence of marriage." (Emphasis supplied)(See also Sec 638., Underhill's 
Criminal Evidence. ) · 

Commonwealth v. Bockes., 103 Pa. Super. 378, 157 A 214., whieh has 
been cited for the contrary view, arose in a jurisdiction where common-, 
law marriages had not been declared invalid. In this case it was stated 
11 on full consideration we are of the opinion that., at least until so
called common-law marriages are declared invalid in this commonwealth, 
proof of marriage by cohabitation and reputation, under proper instruc
tions !rom the court as to the e!fect.of such evidence, may be sufficient 
to Sllstain a conviction o! adultery or big~.n 

We conclude that the evide:cce adduced by- the prosecution is not 
sufficient in law to prove accused's subsisting lawful marriage at the 
time of the alleged adulterous actsand for that 1·eason are o! the opinion 
that the findings or guilty- or Specification,s 3, 4 and S, Charge n, are 
not supported by the record o! trial• 

. 
o. Records·of the A.rmy sh01' that accused is 39 years 0£ age, that 

he was divorced from .his first wife, by whom he had three children, on 
28 ~ 1939, and that on 14 February- 1942 he married his present wife. 
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He is a high school graduate and in civilian life was employed as a 
motor vehicle inspector for the Evanston., IDinois Police Department., 
and as a bus driver. He had enlisted service in the United States 
Marine Corps from 1930 to 1934 and in the United States :Marine Reserve 
from 193.5 to 1939. He had Army enlisted service from May 1942 until he 
was commissioned as Second Lieutenant on 13 November 1942. He was sub-

. sequently promoted to First Lieutenant and Captain. He has served 1n 
the Pacific Theatre since Varch 1945., and has been awarded the Anrr:, 
Commendation Ribbon., UfilC Good Conduct., Army Good Conduct., 2nd Nicaraguan 
Campaign., American Theater., Asiatic Pacific with two battle stars., 
Philippine Liberation; Victory Medal and O::cupation Ribbon. His e.tficiency 
ratings are as follovrs: 11Satisfactorytt (3)., 11Very Satisfactoryt' (.5); 
"Eiccellent11 (.5); and 11 Superior" (4). · _ · 

In December 194.5 he was punished um.er Article· of War 104 for appear
ing in improper uniform., acting in a disrespectful maimer toward a 
superior officer., and failing to obey the order or a superior officer. 

7. The court was legally constituted and had jurisdiction of the 
person and of the offenses. Except as noted hereinbefore, no errors 
injuriously affecting the substantial rights of accused were coDDDitted 
during the trial. In the opinion of the Board of Review the record of 
.trial is legally insufficient to support the fjnu ngl'I of gullty of 
Specifications 31 4 and .5., Charge II., legalJ.,- Sllfficient to support the 
.tindings of guilty of the other Specifications and the Chargesand the 
sentence, and to warrant confirmation of the sentence. A sentence to 
dismissal is mandatory upon a conviction of a violation or Article of 
War 9.5 and a sentence to dismissal and total forfeitures is authorized 
upon conviction of a violation of Article or War 96. 

~~ ., Judge Advocate 

--1i_..lA..,..~__.,-1f%~~-----" Judge Advocate 

cr--16~,,d' Judge Advocate 
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JAGH - CM 328797 1st Ind 

JAGO, Department of the J.nrv, Washington 25, D., c. 23 JUL 1u_.';"l
.J. ! \.' 

roa The Secretary or the J.:r?rv• 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
,-re transmitted herewith for your action the record ot trial a.nd the 
opinion of the Boa.rd of Revisw in the case of Ca.pta.in Malcolm c. Mansfield 
(0-1583321), Quarten:ia.ster Corps. 

2. Upon trial by general court-martial this officer was found guilty 
·of wrongfully, ·fraudulently, willfully and knowingly neglecting and fail
ing top~ a debt due the United Sta.tea in a.n a.mount of more than $50.00 
in violation of Articles of War 95 and 96 (Chgs I and II, Spec 2) and 
or adultery on three occasions in violation or Article or War 96 (Chg 
II, Specs 3,4 a.nd 5). No evidence of .Previous convictions was introduced. 
He wa.a sentenced to be dismissed the service and to forfeit all p~ and 
allowances due or to become due. The reviewing a.utp.ority approved the 
sentence and forwarded the record of trial for action pursuant to Article 
of War 4:8. · 

3. A summary of the evidence ~ be found in the· accompan;ying 
opinion of the Boa.rd of Review. The Boa.rd is of the opinion that the 
record of trial is legally insufficient to support the findings of guilty 
of Specificaticm 3, 4 and 5, Charge II (adultery), legally sufficient 

· to support the findings of guilty of the other Specifications ,and the 
Charges and the sentence, and to warrant confirmation of the sentence•. 
I oonour in that opinion. ' · 

Accused was Eighth -Ar,rry Club Of'fioer from a.bout October 1945 to 1 
August 1947. In October 1946 he was joined in Japan by a woman supposedly
his wife and a child reputed ~o be their child. The family. group so com
prised had quarters in the Ba.nkera..1 Club a.nd there was evidence that the 
family ate substantially all their meals at a mess operated in the Banker~ 1 

Club. Accused's reputed wife and child were in Ja.pe..n for approximately · · 
six months. The evidence wa.s contradictory as to the source of the food 
furnished at the meas but there was substantial evidence that the aource 
was. rations supplied to the mess by ~ Eighth .A.rmy. Other patro?ia of 

.. tlu, mesa paid for their meals by deductions on their pe:y vouchers. On . 
.. 30 October 1947 subsequent to the tiling of charges in this case accused 

paid into the Eighth .A.rmy Finance Of'f'ioe $481.25 for which & 11 receipt of 
·m1scella.neoua oollections• was issued to accused. The reoeipt recited 
the collection of' $481.25.on account of' ti. ncn-dedu°'5.on fer 1926 meals 
tro:in. November 1946 to June 1947 at $.25 per meal. The voucher f'urther 
reflected that f'or the period November 1946 through June 1947 the period 
when the debt alleged wa.a incurred accused had not made deductions for 
866 meals. 

lS 
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The evidence also show& that at the times alleged. from 1945 to 
1947. accused had sexual intercourse with two Japanese women neither of 
whom was his wife. As to a third Japanese woman with whom it was alleged 
a.ccused was intimate sexually. there was insufficient evidence to sus
tain the a.llegation. As to the three incidents in issue it was alleged 
that at the times in cµ est ion accused was married to another woman. and 
hence accused was charged with adultery. There is no compe,tent evidence 
in the record of accused's lawful marriage to anyone ani for this reason 
the findin6~ of guilty of a.dultery (Charge II, Specs 3,4. ani 5) a.re not 
supported by the evidenoe. 

4. Records of the .Arrrry show that a.coused is 39 yea.rs of age. that 
he was divorced from his first wife, by whom he had three children, on 
28 July 1939. and that on 14 February 1942 he married a.gain. He is a 
high school graduate and in civilian life was employed as a motor vehicle 
inspector for the Evanston, Illinois, Police Depa.rtment. and as a bus 
driver. He had enlisted service in the United Sta.tea Marine Corps from 
1930 to 1934 and in the United States 1&1.rine Reserve from 1935 to 1939. 
He had Army enlisted servioe from Mey- 1942 until he was commissioned as 
Second Lieutenant on 13_ November 1942. He was subsequently promoted to 
First Lieutenant and Captain. He ha.s served in the Pa.cifio · Theater since 
March 1945, and has been awarded the Army Commendation Ribbon, USHl' Good 
Conduct Medal. Army Good Conduct Medal, 2nd Nicaraguan Campaign Medal, 
.American Theater Ribbon. Asiatic Pacific Ribbon, with two battle stars, 
Philippine Liberation !&,dal. Victory Medal ani Occupation Ribbon. ms 
efficiency ratings a.re as follows a "satisfactory• (3 ), •very satisfactory"
(5). •excellent• (5), ani •superior11 _(4) • 

. 
In Deoember 1945 he we.a punished under Article of Wa.r 104 for appear

ing in improper uniform.., acting in a disrespectful manner toward a superior 
oi'i'ioer. and failing to obey the order of a superior officer. 

6. I reoommend that the findings of guilty of Specitioa.tions 3, 4 
and 6, Charge II, be disapproved. that the sentence be confirmed., but 
that the forfeitures imposed be remitted. and that a.a thus modified the 
sentenoe be carried into execution. 

6. Inclosed is a form of action designed to carry the foregoing 
reoommendatiom into effect, should such recommendations meet with your 
_a.pproval. 

2 Inola THOMA.S H. GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advooate General 

------·---------------------
·( GCllO J.44, 2 August 1948) • 

14 



DEPARTMBNT OF THE ARMY { 209) 
In the Office of The Judge Advocate General 

Washington 25', D. C. 
2 7 FEB 1948 

JAGH Cll 328817 

UNITED ST.A.TES ) THE A.RllORED CENTER 
) 

v. ) Trial by G.C.Y., convened at 
) Fort Knox, Kentucky', 23 Januar,-

First Lieutenant ROBERT s. ) 1948. Dismissal and total for
STROUP (01178000), Field 
Artiller;y. 

) 
) 

feitures. 

OPINION o! the BOARD OF REVm« , 
HOTI'ENSTEm, L'Y!CH and BRlCK, Judge Advocates 

1. The Boa.rd of Review bas exa:m1 ned the record of trial in the 
case of the officer :named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
_tion: 

CHARGE: Violation o:r the 58th Article o:r war. 

Specification: In that 1st Lt Robert s. stroup, Headquarters 
am Headquarters Compa.n_y-, 526th Armored Infantry- Battalion, 
did, at Fort Knox, Kentucky on or about 6 March 1947, desert 
the service of the United States and did remain absent in 
desertion until he surrendered himself to Civil authorities 
at Bakersfield., California., and was returned to control of 
llilitary authorities 4 December 1947. 

He pleaded guilty to the Specification of the Charge "except the words 
'desert•., 'in desertion' and 14 December.1947 1 ., substituting therefor 
the words, respectiv~., 1absent himself' without leave from1 ., 'absent 
without leave' and 122 November 1947', o:t the excepted words, not guilty-., 
of' the substituted words, gullty-."; to the Charge he pleaded not gullty'., 
but guilty o.t a violation of the 61st Article of war. He was found 
guilty' of the Charge and Specification. No evidence of previous coli
victions was introduced. He was sentenced to be dismissed the service 
and to forfeit all pay and allowances due or to become due. The review
ing authorit7 approved the sentence and forwarded the record of trial 
for action ~er Article of War 48. 
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3. The Board of Review adopts the statement of the evidence and 
law contained in the review of the Armored Center Judge Advocate, dated 
4 February 1948. 

4. The accused is 35 years of age and married. He attended high 
school for three years and prior to entering the service was employed 
as a furniture upholsterer. He served in the Hawaiian Islands, as an 
enlisted man in the Field Artillery, from 1939 until 1942 when he was 
returned to the United States for enrollment. in the Field Artillery, 
CX:S, at Fort Sill, Olclahoma. On 18 February 1943 he was commissioned 
a Second Lieutenant, Army of the United States, and on 10 February 
1944 he -was promoted to the rank of First Lieutenant. He served over
seas in the European Theater from 10 February 1944 to 19 July 194.S 
and is authorized to wear five campaign stars on his F.Al4E ribbon. On 
18 October 1945 he was separated from the service, but recalled to . 
active duty on 8 November 1946. His performance ratings of record, 

· since the date of his commission, have all been "Excellent." 

5. The court was legally- constituted and had jurisdiction of 
the person and the offense. No errors injuriously affecting the sub
stantial rights of the accused were coJllllitted. The Board of Review is 
of the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence.and to warrant confirmation of 
the sentence. A sentence to dismissal and total forfeitures is authorized 
upon conviction of a violation of Article of War 58• 

. /2// . 
~~ , Judge Advocate 

) ~~- i':j w,,,; , Judge AdvOCate

J~.,J Judge Advocate , 

2 
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JAGH CM 328817 1st Ind 

JAc;w., Dept. of the Army., Washington 25., n.c. MAR 9 1948 
TO: The Secretary of the Arrrry' 

1. Pursuant to Executive Order No. 9556., dated May 26., 1945., 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in the case of First Lieutenant 
Robert s. Stroup (0-1178000)., Field Artillery. 

2. Upon trial by geDel'al. court-martial this officer pleaded not 
guilty to desertion from 6 March 1947 to 4 December 1947, in violation 

. of J.rticle of 'War 58., but pleaded guilty to absence without leave from 
6 March 1947 until 22 November 1947 in violation of Article of War 61. 
He was found guilty of the Charge ani Specification. No evidence of 
previous convictions was introduced. He was sentenced to be dismissed 
the service and to forfeit all pay and allowances due or to become due. 
The reviewing authority approved the sentence and forwarded the record 
of trial £or action under Article of War 48. 

3. A s1.lllllnary of the evidence may be found in the review of .the 
·.1rmored Center Judge Advocate which was adopted"in the accomparzying 
opinion of the Board or Review as a statement of the evidence and law 
in the case. The Board of Review is of the opinion that the record of 
trial is legal]¥ sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. I concur in that 
opinion. 

Prior to the date accused abseµted himself without leave from his 
organization at Fort Knox., Kentucky., on or.about 6 March 1947., he had 
been drillking heavily-., gambling and ha:~ become "pretty-far in debt." 
He first went to St. Louis., llissour1.; From there he went to California., 
by •riding trucks.," where he had worked for nine years before entering 
the service. In California he was given part-time work by a former 
employer., as a mattress maker., whereby he earned about $30 a week. 
His ll'ife joined him in California and also secured part-tilne employment. 
Accused continued to drink while working there and his financial condi
tions were njust as bad as they had been. 11 On 22 November 1947, after 
having been drinking for three days., accused "turned himself in11 to the 
civilian authorities _at Bakersfield., California., and "asked them to 
lock me up and' notify the .Army-." He .was returned to military control 
on or about 4 December 1947. 

4.. The accused is 35 years o:t age and married. He attended high 
school for three years and prior to entering the service was employed 
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as a furniture upholsterer. He served in the Hawaiian Islands, as an 
enlisted man in the Field Artillery, from 1939 until 1942 when he was 
returned to the United states for enrollment in the Field Artillery, 
00S, at Fort SUl, Oklahoma.. On 18 February 1943 he was comnissioned 
a second lieutenant, Army- of the United States, and on 10 February 
1944 he was promoted to the rank or first lieutenant. He served over
seas in the European Theater from 10 February 1944 to 19 July 1945, 
and is authorized to wear five ca.mpaign stars on his ElME Ribbon. On 
18 October 1945 he was separated from the service, but recalled to 
active duty on 8 November 1946. His performance ratings of record, 
since the date of his commission, have all been "Excellent." 

5. I recommend. that the sentence be confirmed but that the for-· 
feitures be remitted. and., that as thus modified, the sentence be carried 
into execution. 

6. Inclosed is a form. of action designed to carry the foregoing 
recommendations into effect, should such recommendations meet with your 
approval. 

2 Incls THOMAS H. GREEN 
l Rc,::ord of trial 
2 F_om of action 

Major General 
The Judge Advocate General 

( 72 GCM0, 24 March 1948). 

4 
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DEPARTJi4ENT OF THE ARMY 
In tbs Office of The Judge Advocate General 

Washington 25., D. c. 

JAGN-CM 328855 

UNITED ST.A.TES ) TRIESTE UNITED STA.TES TROOPS 
) 

v. ) Trial by G.C.:M• ., convened at 
) Trieste., Free Territory or 

Private RALPH E. JOHNSON ) Trieste., 23 December 1947. Dis
(35229224)., Company I., ) honorable discharge and confine
351st Infantry. ) ment for two (2) years. Dis-

) . cipllnary Barraeks. 

HOLDrNG by the BOARD OF REVIEW 
JOHNSON., ALFRED and SPRINGSTON., Judge Advocates 

l. The record or trial in the case or the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon tha following Charge and Speci
fication: 

CHARGE: Violation of the 9.'.3rd Article of War. 

Specification: In that Private Ralph E. Johnson, Company 
I., 351st Infantry, ·did., at Roiano Barracks, Trieste, 
Free Territory or Trieste., on or about 11 October 
1947., feloniously take, steal arxi carry awa:y two 
shirts wool olive drab, officer type., value about 
$15.00., three pair trousers wool., olive drab, value 
about ,$29182., three pair of trousers cotton khaki., 
value about $7.20, two shirts cotton khaki., value 
about $.'.3.78, one barracks bag, value about $1.17, 
and one jacket, combat value about $7.65 of a total 
value of $64.62, the property of First Sergeant .A. • 
.A.. lDngo, 61st Engineer Service Company. 

Accused pleaded not guilty to and was found guilty .of the Charge and 
its Specification in the following words and figures: "Guilty, except 
the words fone barracks bag value about $1.17 1 am the figures 1 $64.6211 
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and substituting therefor., respectively., no words substituted., and 
the word and figure •about $60.00. 1 Of the excepted words and figures, 
not guilty; of the substituted words and figures., guilty.• No evidence 
of previous convictions was introduced. Ha was sentenced to be dis
honorably discharged the service., to forfeit all pay and allowances due 
or to become due and to be confined at hard labor for two years. The 
revie'Wing authority approved the santence, designated the Branch., United 
States Disciplinary Barracks., Fort Hancock., New Jersey, as the place of 
confinement and forwarded the record of trial for action under Article 
of War 5~. · 

3. · Evidence for the prosecution. 

First Sergeant A. • .A.. Longo found, on ll October 1947, two 
khaki shirts., three OD pants., three khaki pants., one combat jacket and 
two OD shirts missing from bis locker (R. 7). Accused confessed their 
theft and sale by him on that date to an Italian ci.vilian (Pros. Ex. 3). 
The value of the items, other than the two OD shirts, was proved, as 
limited by the a.1.legations of the Specification., to· be $44.58. The two 
OD shirts were purchased a year previously by Sergeant Longo., through an 
officer., from the Post Exchange at Gorlzia for $15.50. A shirt similar in 
type to the ones stolen was introduced in evidence as Frosecution• s Exhibit 
l. Thereafter the following appears in the record: 

11 PROOECUTION: It is stipulated between the prosecution, the de
fense arxi the accused that Captain Bryn., ir ha were present and 
called as a witness, he would say that he is the Post Ex.change 
O.t'ficer and Prosecution's Exhibit No l is a shirt that belongs 
to the PX and this shirt is sold in the PX for $8.10. I ask 
that this stipulation be accepted by the court. 

DEFENSE: No objection. 

PRESIDENT: Subject to objection by any member of the court the 
stipulation is accepted" (R. 8). 

No evidence was offered as to the condition of the stolen shirts at the 
t:lme of the the.rt. 

4. Evidence for the defense. 

Accused, not under oath., testified that on the morning of ll 
October 1947 he was in a bar in Trieste drinking and "had quite a ,te,rtt 
(R. 15); His unsworn statement did not otherwise touch upon the elements 
of the offense charged. 

s. The only question presented for determination is the legality 
of confinement in excess of one year. Other than the two OD shirts, 
the value of the i tEJms stolen ..-as established at $44.,58. The recognized 

. standard for 9 determining the punishment authorized for larceny is the 
sale value of the stolen goods in the open 11&rket at the time and place 

2 



of the offense (CM 217051, Barton et al, 11 BR 193; CM 323640, Pamintuan, 
(22 Sept 47); TM Zl-255, par. lOOl?.). A recognized exception to this rule 
is that the value as atated in Government price lists may be used· by the 
court in determining value of serviceable articles issued or used in the 
milltary service based upon the fact that such property is distinctive 
in character and usually has no fixed value in the open market (CM 325739, 
Morin et al (17 Oct 47)). · 

The only evidence pertaining to value of the shirts was the 
testimony of Sergeant Longo that he paid $15.50 for the two OD shirts a 
year previous in Gorizia, which was without probative context as per
taining to value at the time the property was taken, and the stipulation 
that a shirt similar in type was on sale by the Post Exchange for $8.10 
at the time of trial, which likewise fails to establish any value as to 
the stolen shirts. The evidence further indicates that no open market 
existed for the sale of such shirts as were stolen at the time and place 
of the theft. 

In this case no evidence of market value is obtainable as the 
shirts were purchased from the Army Exchange Service and resale is pro
hibited under pertinent regulations. The use of Government price lists 
was not appropriate because the condition and usability of the shirts 
was not shown (CK 325739, Morin et al, (17 Oct 47)). Lacking proof of 
the condition of the shirts, wµich ware not available as evidence, there 
was nothing before the court upon which it could base any fixed value 
and it could only conclude the shirts wen of some value. The record, 
therefore, fails to contain sufficient evidence to support the court's 
finding beyond the larceny of property of a value of $50.00 or less, and 
more than $44.58, tor which of.tense a maximum confinement of one year may 
be imposed (par. 104£, MCll, 1928). 

6. For the reasons stated the Board of Review holds the record o.r 
·_ trial legally sufficient to support only so much of the .tl.ndings of guilty 
of the Specification and the Charge as to value as finds a value of more 
than $44.58 but not more than $50.00, and legally sufficient to support 
only so much of too sentence as provides for dishonorable discharge, for
feiture of all pay and allowances due or to become due, arxl confinement 
at hard labor for one year. 

3 
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JAGN-W 328855 1st Ind ~p~..,, 2 19~ 
JAGO, Dept. of the umy, Washington 25, D. c..... 
TO: Commanding General, Trieste United States Troops, .A.FO 209, 

c/o Postmaster, New York, N. Y. · 

l. In the case of Private Ralph E. Johnson (35229224), Company I, 
351st Infantry, I concur in the foregoing holding by the Board of Re
view and for the reasons stated therein recommend that only so much 
of the findings of guilty of the Specification and the Charge as to 
value be approved as finds a value of more than $44.58 but not more 
than $50.00, and that only so much of the sentence be approved as 
involves dishonorable discharge, forfeiture of all pay and allowances 
due or to becume due, and confinement at bard labor for one year. 
Upon taking such action you will have auth:ority to order execution 
of the sentence. 

2. When copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
i'acilitate attaching copies of the published order to the record in 
this case, pla ase place the tile n'Wllber of the record in brackets 
at the end of the published order, as follows: 

(CM 328855). 

1 Incl HUBERT D. HOOVER &.-J::.l
Record of trial Brigadier General, United States -~ 

Acting The Judge Advocate General -~ 
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DEPARTMENT OF THE ARMY (217) 
In the Office of The Judge Advocate Genera.l 

Washington 25. D. c. 

JAGK - Cll 328856 

l O r,•·•o 1048,1in,, ..., 
UNITED STATES THIRD ARMY 

Tria.l -.y G.C.M., connned at Fort 
MoPheraon, O.orgia, 20 January 19,a. 

Ca.pta.in HAROLD W. HILLER, JR. Dism.ua.l and tots.1 rorreiturea: 
(0-12866-49), Inta.ntr7 

OPINION or the BOA.RD OF REV'Imf 
SILVERS, ACKROID and LA.NNING, Judge Advocates 

1. The record of trial in the oa.se or the officer named above hae 
been examined by the Board ot Revift' em the Board eubmita thi1, it• 
opinion. to The Judge Advocate Genera.!. · 

2. The aoouaed we.a tried upon the following charge a.nd specitioationa 

CHARGEa Violation of the 58th Article of Wa.r. 

Speoitica.tiona In that Captain Harold W. Hiller, Jr., Infantry, 
GSTJ 3140. Atlanta. Recruiting District, US Jr-w & US Air Force 
Recruiting Service, did at Atla.nta, Georgia., on or about 21 
October 1946, desert tho service of the United States and did 
remain absent in desertion until he wa.e returned to milit&.17 
control at Le.neuter. Ohio, on or about 17 November 1947. 

He pleaded not guilty but was :found guilty or the charge and speoitioation• 
.No evidence of a?\Y previous conviction wa.s introduced. He was sentenced .., 
to be diemiaeed the service, to :forfeit all pay and allowances due or to 
beoCIDl!I due, and to be confined at hard labor at such place u the review-
ing authority might direot for six months. The rniewing authority approved 

·the sentence but remitted the confinement imposed and forwarded the record 
or trial tor action umer Article of War 48. · 

3. The Boe.rd of Review adopts the statement ot the law and evidence 
contained in the Sta.ft Judge Advocate' a review. 

4. Record• or the Department or the J.rmy- show that the a.coused ie 33 
yea.re ot age a.nd ia married. He is e. high eohool graduate., and ·ur-.ed a.a 
a.n enlieted 1oldier i'rc:m 15 Ootober 1940 until 4 July 1942 when he wu 
oommiuioned a-aeoond lieutenant, Infantry-., at the Otfioera' Ce.Ildidate 
Sohooi, Fort Benning, Georgia.. . 

the aoouaed serwd about two y-eara in the Buna Theater where on 1 

http:milit&.17
http:Ca.pta.in
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. March 1945 he we.a promoted to captain a.11 a member ot •Merrill'• lkraudera•. 
Upon being returned to the United States he n.a diacharged as an enlisted. 
:man. appointed a captain in the Officers t Resene Corps and on 4 October 
1946 ordered to actiw dllt7 with the 1409 A.SU• .A.tla.nta, Georgia. He 
ha.s been .-.rded the Combat Infantryman'• Badge am the Unit Citation. 

6. The ooun waa legally oonatituted t.Dd had juriadiotion over the 
accused a.nd of the offense. No errors injuriously a.fleeting the eubeta.n
tial rights of the accused were committed during the trial. The Board ot 
Re-view is of the opinion that the record of trial ii legall7 auff'ioient 
to support the findings ot guilty am the sentence am to warrant oon
firma.tion ot the sentence. lli1m.ual is authorized upon conviction ot 
a violation of Article of lfar 68. 

\ 

Judge .A.chooate 

• Judge .A.dTOoate 

2 
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JAGK - CM 328856 1st Ind 

JAGO, Dept. ot the Anrf, Wa.1hington 25, D. c. MAR 151948 
TO• The Secretary of the Arm:¥ 

l. PursU&nt to Exeoutive Order No. 9556, da.ted May 26, 1945, there 
are transmitted herewith.for your action the record of trial e.lld the 
opinion of the Board of Renew in the cue of Captain Harold W. Hiller, 
Jr. (0-1286649), Infantry. · 

2. Upon trial by genera.l oourt-martia.l thi• officer YU found guilty 
of deserting the sernce of the United Sta.tee on or a.bout 21 October 1946, 
a.nd of remaining a.bsent in desertion until he wu returned to military 
control a.t Lancaster, Ohio, on or a.bout 17 November 1947, in nola.tion ot 
Article of War 58. He wu sentenced to be dismiued 'the sernce, to for
feit all pa.y 8.llCi a.llow8llces due or to become due and to be confined at 
hard labor at such place as the reviewing authority ndight direct tor six 
months. The renewing a.uthority a.pproved the sentence, but remitted the 
confimement imposed 8lld forwarded the reoord ot trial for aotion under 
Article of War 48. 

:s. A summary ot the evidence may be found in the renew of the Third 
Anr:, Staff Judge Advooate•s review, whioh wa.s adopted in the a.ccompanyi~ 
opinion of the Board ot Review a.a a statement of the evidence and la.w in 
the cue. 

The unoontradioted evidence established that on or a.bout 21 October 
1946, while on duty with the .A.tla.nta (Ga.) Recruiting District the ac
cused absented himself without authority and re:m&ined absent until he wa.1 
taken into oustody and returned to military control at La.neuter, Ohio, 
on 17 November 1947. 

Testifying in his own behalf a.t the trial, the acoused admitted his 
unauthorized absence and related to the oourt his prior military service, 
including his service in the Burma oampe.ign and stated that on •Ee.ster 
Sunday 194411 while in North Burma. he received a letter that his .wile had 
divoroed him. He ha.d burned this letter in accordance with seourity. direc• 
tives. When he returned to the United States he remarried aild lived with 
his seoond wife until August 1946 when, as the result ·or a disa.greement, 
she left him 8.llCi returned to her home in Columbus, Ohio. He later learned 
the.t his first wite had not in fa.ot secured a. divorce from him•. When he 
was ordered to aotive duty in Atlanta., Georgia, on 8 October .1946 he wu 
confronted with the situation ot being married to two •omen, both ot 
Wh01t.were lin.ng. He left Atlanta a.nd went to Columbua, Ohio, where he 
assisted his seoond wite in procuring a. divorce. The diTOroe TU granted 
in December 1946. lie then returned to his first wit• and tour children. 
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From. 4 April 1947 to 10 llovember 1947 he wu employed by the Kenosha Auto 
Tramport co·rporation, Springfield, Ohio, u a truck driver. He intended 
to turn himaelt in to milita.J7 authorities when his domestio dif'f'ioultiea 
became settled. When •picked up• by the polioe he wu on his we.y to •turn 
in.• 

The record of' trit.l oontaina a letter trC1111. the Kenosha Auto Tre.naport 
Corpore.tion, Springfield, Ohio, dated 10 November 1947, wherein it i1 
ste.ted that the aoouaed.'• reoord ot aervice with that oompl.lJ¥ wu good. 

4. Records of' the Department of' the ~ ahow that a.oouaed is 33 
years of' age and i• married. Ire is a. high aohool graduate, and served 
u a.n enlisted aoldier trom 15 October 1940 to 4 July 1942 when he wa.a 
oommi11ioned a seoond lieuteDaI1.t, Infantry, _at the Officers' Candidate 
School, Fort Benning, Georgia.. 

The accused served about two year, in the Burma Thea.ter where on 1 
Ma.roh 1945 he wu promoted to capta.in a.a a. member of' "Merrill 'a Ml.rauders•. 
Upon being returned to the United States he was discharged as an enlisted 

-man, a.ppointed a captain in the Officer•' Reserve Corps and on 4 October 
1946 ordered to active duty wi~h the 1409 ASU, Atlanta, Georgia.. He 
has been oarded the Combat Infantryman'• Badge and the Unit Citation. 

I reoommeDd that the sentence as approved by the reviewing authority 
be oontirmed but that the torf'eitures be remitted, end that a.a thua modi-· 
tied the aentenoe be carried into execution. 

carry into effect the 
approval. 

2 Inola THOMAS H. ·GREEN 
1. Reoorcl ot trial )lajor General 
2. Form of' a.otian The Judge Advocate General 

-------------------------------------

4 
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DEPARTMENT OF THE ARMY (221)In the Office.of The Judge Advocate General 
Washington 25, D. C. 

16 JUN 1948 
JAGH CM 3288.57 

UNITED STATES )
) 

TRIF,STE UNITED STATES TROOPS 

v. ) 
) 

Trial by G.C .M., convened at 
Trieste, Free Territory of Trieste,. 

Captain THOMAS H. COOKERHAM, ) 28 November - l December 1947. · 
01797087, CMP, 7177th Allied 
Military Government Detachment 

) 
) 

Dismissal, total forfeitures·and 
confinement for two (2) years, and 

(Overhead). ) to pay the United States Government 
) a fine of $2000.00. · 

OPINION of the BOARD OF REVIE'fl 
HOTTENSTEIN, LYNCH and BRA.CK, Judge Advocat'es 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion; to The 
Judge Advocate General. 

2. -The accused was tried upon the following Charges.and Specifica-· 
tions: · 

• 
CHARGE I: Violation of the 95th Article of \Var: 

Specification: In that Captain-Thomas H. Cockerham, 7108th 
Military Government petachment .:-{_Overhead), 88th Infantry 
Division, did, at Trieste, Italy, on or about 1.5 January 
1947, agree and conspire with one Enrico Sonnbichler and 
one Bela Weinckheim. to solicit and accept contributions 
of money from persons and firms -r<ith whom the said Captain 
Cockerham, as officer in charge-of demolitions and rubble 
removal, Public Works Division, Allied Military Government, 
Venezia Giulia, personally and through his employees, was 
'to carry .on negotiations as an agent of said Allied Military 
Government. 

CHARGE II: Violation of the 96th Article of 'Jar. 

·Specifications 1, 2, .5, 6, 7: (Findings of not guilty). 

Specification 3: . In that Captain Thomas H. Cockerham, 7108th 
· Uilitary Government Detachment (Overhead), 88th Infantry 

Division, did, at Trieste, Italy, on or about 22 January 
19#7, wrongfully accept the sum of 50,000 lire from Mario 

- Rustia, the said.Rustia being a contractor with whom the 
said Captain Cockerham, as agent for Allied Military 
Government, Vene~ia Giulia, ¥,d negotiated :for ·said_Allied 
Military Government.- , 
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_Specification 4: · (Same as Specification 3 except the date 11 2 
May 1947,11 and the amount 11 200,000 lire. 11 ) , 

Specification 8: (Same as Specification 3 except the date •15 
March 1947, 11 the donor, 11Triestina Attalti e Costruzioni," 
and the amount "1,100,000 lire. 11 ) 

Specification 9: (Same as Specification 3 except the date "2 
May 1947,11 the donor, 11 Industriale Costruzione, 11 and the 
amount 11125,000 lire. 11 ) • • • 

Specification 10: In that Captain Thomas H. Cockerham, 7108th 
Military Government Detachment (Overhead)., 88th Int'antry 
Division., "did, at Trieste, Italy, on or about l June 1947, 
wrongfully hold British paper currency in the sum of about 
1300 pounds sterling in violation of Allied Force Head
quarters Administrative Memorandum No. 3, dated 11 Januar, 
1945., as amended by Allied Force Headquarters Adminis
trative Memorandum No. 22, dated 9 April 1945 •. 

He pleaded not guilty to all Cha:r;-ges and Specifications. He was found 
not guilty of Specifications 1., 2., 5., 6 and 7., Charge ll; guilty of 
Specification 9., Charge II., except the "figure" 11125.,000 lire," sub
stituting therefor the 11 figure11 11115.,000 lire; 11 of the excepted Mfigure11 

not guilty., of the substituted "figure" guilty; and guilty of the other 
Specifications ani the Charges. No evidence.of previous convictions was 
introduced. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due, to be confined at hard labor for 
a period of two years, and to pay to the United States Government a fine 
of C2.,ooo.oo. The.reviewing authority approved the sentence an:i forwarded· 
the ~ecord of trial for action pursuant to Article of 17ar 48. 

J. Preliminary matters. 

In June 1945, the armed forces of the United States and Great 
Britain jointly occupied Venezia-Giulia, a province in Northeastern 
Italy., and the occupying forces established what was designated as the 
Allied Military Government over the area. The seaport city of Trieste., 
Italy., which later became the Free Territory of Trieste, was located 
within the eeographical boundaries of Venezia-Giulia. Field Marshall 
Harold Alexander was the Supreme Allied :Commander of the Mediterranean 
Theatre of Operations., under which Th~atre, the Allied Military Govern
ment, Venezia-Giulia, operated. The military govermnent ,•,as staffed by 
both American and British military personnel and included maey civilian 
employees (CM 328248., Richardson). . 

4. Evidence for the prosecution. 

a. General. 

It was stipulated that ii' Major Edward H. Richardson were in court 
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and sworn as a witness he would testify: / 

"~**that from about 17 October 1945 to about 8 July 1947 
he was Chiet Public Works Officer of Allied Military Govern
ment., Trieste; that he knew the accused., Captain Thomas H. 
Cockerham., who was assigned to his division about May 1946 
and remained with his division from that time until about 18 

. June 1947. During this period of time he was in charge of one 
of the sections of Public Works Division., Allied Military ' 
Government., Trieste. He was in charge of the Miscellaneous 
Section which pertained to Mine and Bomb Disposal and Rubble 

. •Removal in the Trieste area and British-American occupied area 
6f Venezia Giulia. During the time the accused was assigned 
to Public W'orks., AMG., he vras a member of 7108th Allied Military 
Government Detachment (Overhead) and to the best of Major 
Richardson's knowledge was a member of the military service of 
the United States. Captain Cockerham., like all other officers 
in the division., was empowered and delegated with the authority 
to sign certain forms pertaining to the functions of the Public 
Works Division., Allied Military Government. Hs was authorized 
to sign Pil 1 forms for a.mounts not exceeding 1.,000.,000.lire. He 
was also., like all other officers in the division, authorized 
to sign lW 2 forms in a.ey- amount." (R 53,54) 

FW l Forms which originated in either the Genio Civile or v.s.v.s • ., 
Italian Government agencies., were utilized to show work which was required 
to be done and a request for permission to have the work 'clone., and were 
·sent to the Public Works Division., Allied Military Government £or approval. 
(R 84). In effect it was a request to set up an appropriation (R 87). 
Upon approval by the Chief' of Public Works or a deputy the PK 1 was 
returned to Genio Civile and the project would be sent out for bids 
to persons on a list compiled by •the director of the technical office 
of.the Commune., Provence., Popular Institute." (R 84,86.,89). The Chief 
Engineer of Genio Civile was authorized to add names to the list (R 86). 
On some occasions accused would add names to the list (R 69)~ Upon 
receipt of the bids they would be opened by an officer from Public Works 
in the presence of a representative of the "Genio Civile.n. ~onietimes the 
opening of the bids was done in private and sometimes in public. A ta~
lation of the bids was then ma.de up and signed by the public :works . ofi'icer 
and by the representative of the Genio Civile (R 87). The bids were then 
return~d to·an Italian agency and the contract.for the work would be 
awarded to the lowest bidder (R 8/.i,87). · The parties to the contract would 
be an Italian agency and the contractor (R 85). ·At that ·time a form fW 
2 would be initiated by the Italian agency and sent to Public Works for 
approval. The form would state the date that work would start and that 
the contractor was entitled to draw money £or his work· (R 85). At Public 

· Works the IW 2 would be checked against the tabulation of bidders to 
insure that the contract had been awarded to the lowest bidder (R 88). · 
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The appro~al of the PW 2 gave authority to speni the appropriation set 
up by approval of the FVf 1., and·the appropriation would be drawn "on" the· 
Bank of Italy (R 87). 

Accused made two pre-trial statements., one of which was read to the 
court by the stenographer who took it down., and the other a written state
ment signed by accused which was admitted in evidence as Prosecution 
Exhibit 18. Both statements are of substantially identical content and 
for that reason reference in the following statement of facts will be 
made only to Prosecution Exhibit 18. The latter statement in reality 
consists qf eleven separate statements each pertaining to an offense with 
which accused was charged. Thus in the following statement of facts per
tai?Ung to the specific offenseG with which accused is charged, the· 
pertinent statement of accused with othe.r evidence tending to corroborate 
the statement will be set forth in the order in which the offenses appear 
upon arraignment. 

b. Charge 1., Spec_if'ication (cozi:spiracy}. 
. . 

11 ! was approached vara:ous times by my two employees-, Bela 
'l'Teinckheim and Enrico Soonbickler prior to 1.5 January 1947 with 
the proposal to makes~ money from certain Public'Works contracts 
which were negotiated through my office. Many times I rejected 
their proposals but -finally after seeing that every other officer· 
in P.W. Divisions .and a number of civilian employees v,ere all 
making large SlllQilnt of money I finally acquiesed. This occurred 
about 1.5 Janua:ry 1947. 

Our arrangement was that·I would receive 50% of the proceeds 
and '\Veinckheim and Sonnbickler would equally divide the remainder. 
I can· recall no instance when this division was not followed. 
Weinckheim and Sonnbickler ma.de all arrangements with contractors 
and received all paYlll8nts from contractors with one exception 
this being one time that I received money from Fabio Sforza. 
'lfeinckheim made all arrangements with contractors except for 
twice that Sonnbickler carried this out. 

One job that Sonnbickler arranged was the contract for 
electrical installations for the v.o. Police Barracks at Duino. 
The electrical installation contract netted us 20% of Lire 1,500,000. 
Sonnbickler personally paid me my share of 50%. I do.not recall 

.. the contractor's name. The other jpb which Sonnbickler arranged 
and received payment was bunker demolition at Duino for Lire 
2,200,000 approximately. i7e received 10% of this tqtal•. My 
share was personally paid me by Sonnbickler. The.contractor's 
name was ICEX::. I know that at times after Bela Weinckheim received 
money from contractors he placed.sums in an envelope and left this 

.in So:nnbickler•s desk." 

Lieutenant James H. Williams testified that during 1946 he had a 
conversation with accused in the Excelsior Hotel in Rome., Italy. At 
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the time accused mentioned that perhaps he would like to trans.fer from 
Allied Military Government because he said that everyone, including the 
Senior Civil Affairs Officer, seemed to be getting rich and he was afraid 
he might become involved innocently or otherwise ·(R 82,83). 

Enrico Sonnbichler testified that he worked in tha Miscell$Uleous 
Section, Public TI'orks, Allied Military Government from September 1946 
to 5 August 1947 and in that section served with accused who was head 
of the section until May 1947. The Miscellaneous Section was concerned 
with electrical work, demolition work, and rubble removal. It was· 
Sonnbichler 1s duty to take care of the technical part ef the projects 
which accused receive.d from 11Genio Civile. 11 Another employee in the 
Miscellaneous Section was Bela Tfeinckheim who was emi,loyed as an inter
preter. Sonnbichler had the impression that accused was on very friendly 
terms with Weinckheim1s sister, and on several occasions saw accused and·. 
the iTeinckheims leave the office together and crive away in the same 
automobile (R 81).· On occasions Sonnbichler was asked to leave the 
office when 1Veinckheim and accused would have a conversation. In 
January or February 1947 Sonnbichler was sent out of the office while 
accused and rleinckheim had ~ conference (R 60). In February Sonnbichler 
and Weinckheim had a conversation in which the latter ralated a conversa
tion he had with accused. The substance of that conversation was as 
follows: 

"* * * TI'enckheim asked Captain Cockerham what his reaction was 
about the rumours going on in the building about money which 
was to be received from contractors. Captain Cockerham allegedly 
answered, 1Yes, he would·like to make money as well but through 
another way.'* * *•" (R 62) . 

dhen asked by 'i'i'einckheim his reacti6n to what he had been told Sonnbichler 
expressed his surprise that 'Jeinckheim would broach such a subject to 
accused. Weinckheim terminated the conversation by saying "You should 
not know about it. 11 Sonnbichler stated that the matter was never brought 
up again (R 62). 

Sometime after this conversation Sonnbichler received 100,000 lire 
from accused (R 62). On 28 January 1947 Sonnbichler I s father-in-law 
died and at that time Sonnbichler requested financial assistance from 
accused (R 57). Uh.en he received the money he told accused he did not know if 
he would be able to pay it back. Accused told him not to worcy, about it 
(R 60). Sonnbichler never repaid the money (R 61). On a prior occasion 
Sonnbichler had borrowed 50,000 lire from 17einckheim which he had repaid. 

Sonnbichler also testified that on a number of occasions the con
. tractors, Crismarii, Rustia and Sforza visited accused in his office. 

Sonnbichler had no kncn7ledge of the business transacted between accused 

5 

http:Civile.11


0 

.. 
(226) 

and these visitors as he was asked to leave the room when they came in 
(R 61). He thought that accused may have mad.a the 100,000 lire loan to 
him 11as a counter-part" for the insult which was made to him when hems 
asked to leave the room (R 77). Sonnbichler was also requested. to leave 
the office when accused had military visitors (R 68). 

In connection with projects received f'rom Genio Civ:Ue,Sonnbichler 
had been instructed by accused to check carei'ully the estimates tor the 
projects, and on a number of' occasions Sonnbichler recommended a reduction 
in the estimates. Invariably accused followed the recommendation. · 
Sonnbichler did not know of any occasion when the estimates tor a project 
were increased by accused and he had never been instructed by accused to 
incr.ease estimatea (R 73,74). 

With reference to an agreement between himself, Weinckheim, and 
accused to solicit and accept gifts f'rom contractors, Sonnbichler on 
cross-examination testified: 

"Q• Did you agree, about the month of January, with Bela 
Wenckheim and Captain.Cockerham, or either of them, to 
solicit and accept gifts f'rom contractors? 

A.. Besides the conversation I have already mentioned as having 
taken place between mysel.r and Wenckheim, I have never spoken 
with either Captain Cockerham or with :Mr. Wenckheim about 
this thing. · · 

Q. vtas there any agreement that you know of between Captain 
Cockerham and Mr. Vlenckheim to solicit and accept gifts
f'rom contractors? • · · · 

A. I know only of' that conversation which took place between 
mysel.£ and Mr. Wenckheim. 

Q. You never agreed to accept any money from the contractors, 
did you? 

A. Agree to whom? 

Q. Agree with Captain Cockerham or Mr. 1Tenckhe:!.m to accept money 
from the contractors? · 

A. No. 

Q. Did you receive any money in regard to a contract on or about 
1st February in connection with 400,000 lire that Captain 
Cockerham is alleged. to have received f'rom Crismani?. 

A. Have I personally., no. 

Q. Have you received either from Captain Cockerham, Bela 
ifenckheim or Mario Rustia any money in cormection with a 
contract about 12 January in connection with the demolition 
at Scalo Legnami?

A.. No. . 
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Q. Have you received any money from Mario Rustia, Captain 
Cockerham or B~la Wenckheim in connection with the demoli
tion at Duino on· anti-tank traps, 2 Jarro.ary 1947? · · 

A. No. 

Q. Did you receive any money from Mario Rustia, Captain Cockerham 
or Bela 17enckheim on or about 2 May in connection with the 
demolition of anti-tank traps at Prosecco? -

A. No. 

Q. Did you on or about 20 February 1947 receive any money from 
Mario Rustia, Captain Cockerham or Bela ".'ienckheim in connec
tion with the demolition at Punta Sottile? 

A. No. 

Q. · Did you on or about 3 May 1947 receive any money .from Navarra., 
Captain Cockerham or Ur. Wenckheim in connection with the 
electrical.v,ork at Duino? 

A.. No. 

Q. Did. you on or about 15 :March 1947 receive from :Mr. Roli of the · 
.t'irm Sacci, or trom Captain Cockerham., or trom Ur •. 1Venckheim., 
any'money .t'rom the"demolition contract near Cave Faccanoni? 

A.. No. 

Q. Did you on or about 15 March 1947 receive any money from Fabio 
Si'orza of the firm T.A.E.C • ., Captain Cockerham., or Mr. Wenckheim 
tor the demolition of bunkers at Monfalcone? 

A. No. 

Q• Did you on or about 2 May 1947 receive from the firm Inco., 
with which Mr. Zumin is connected, or from Captain· Cockerham., 
or from Mr. 1Yenckheim., any money from the demolition of bunkers 
at Duino? · 

A. No. 

Q. Have you received any money from any contractors, or did you 
solicit any money from any contractors in connection with 
awa,rds o.f Public Works? 

.A.• No. 

Q. Was there any agreement between you and Captain Cockerham as . 
to sharing any_gifts which might have been received from 
contractors? · 

A.. No. 

Q. · Did you share with Captain Cockerham any gifts ,f'rom any 
· contractors? 

A.. · I never received any so I could not share •. " · (R 74., 75). 
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As evidence of an overt act under the conspiracy the prosecution 
over objection by the defense offered in evidence a Form P/11 showing 

· that on 24 January 1947 accused.approved a project in the amount of 
450.,000 lire for 11 additional clearing away work -}n the establishment 
of Zaule the S.A. 'Aquila' Trieste. 11 (R 123, Pros Ex 5). Concerning 
this particular 1'171 Sonnbichler testified& 

nA. * * *• I have a.good recollection as to this project. It 
was sometime in January when Captain Cocl<;erham had a conversa
tion with a gentleman about Bela. Suddenly, Captain Cockerham 
became very excited and shouted something about Genio Civile, 

· alleging that they did not work properly. Later on, Captain 
Cockerham, B~la, and a gentleman who I learned later on to be· 
Mazzetti, went to see Majo~ Richardson. Later on when Bela 
came back from Ya.jar Richardson, I inquired from him the reason 
why Captain Cockerham was so angry. He said because the Genio 
Civile had forgotten to pay a gentleman for work that had 
_already been performed and Major Richardson had issued 
instructions to the effect that this gentleman halil to be 
paid. This is.what I.know about it. Therefore I assume t:ba,t 
Captain Cockerham acted merely upon instructions received 
from Major Richardson •. 

Q. Is this payment in reference to this Pill or in reference to 
the original contract? 

.A.. It was· in_connection with the main job. . 

Q. Not with this supplementary? 
.A.. The gentleman had already performed this job. He has not 

been paid for the work he has done because Genia Civile 
had forgotten to pay him. Therefore, this Pln. became as 
a supplementary. · 

Q•. Ylhen did this conversation take place? 
A.. Some time in January I. believe. 

Q. When this PR], was signed? · 
A. Yes. 

Q. In other words, Mazzetti had already performed the work 
before the Pin was originated? 

A.. A long time before. 

Q. An::l this Pill was merely· to regularize the records of the 
admi ni stration?. 

A. Only to settle a mistake committed by Genio Civile. 

Q. And this wo~k was 450,000 lire?· 
A. As it appears here. _I have never seen that job, but I saw 

it on this record. 

. 8 , 
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Q. In connection with that job., did Mazzetti give you 45,000 
lire? 

A. I have never received a penny from Mazzetti. 

Q. Do' you know whether Mazzetti gave Wenckheim 45.,000 lire? 
A. No. 

. 
Q. Do you know v;hether he gave Captain Cockerham 45 or 50.,000 

lire? 
A. No. . 

Q. Do you know whether he gave somebody in Finance 45 or 50.,opo 
lire? 

A. ,I don't know." (R 124,125). 

Vicenzo .Mazzetti., 11a constructor," testified that in December of 
1946 or January of 1947 he received 450.,000 lire for work which had 
already been completed. Prior to the arrival of accused in Trieste., 
:Mazzetti was awarded a contract for the removal of rubble in the 
establishment of D1Esola Aquila., Trieste. The work was perform~d 1

in 
the period May to August 1946 and in the course thereof Mazzetti per
formed extra work., the removal of 1500 cubic meters of rubble for which 

• he received payment of 450.,000 lire in January of 1947. Of the 450,000 
lire Mazzetti gave a gift of 45,000 lire to a Public ·aorks employee. 
Mazzetti testified that he did not know "The physical person" to whom . 
he paid the money., and that the money was paid in a ca.fa o~ bar. Mazzettii 
had been in a big hurry to obtain the money due him and he was advised 
by 11Genio Civile" to see the person to whom he made the payment. Although 
he had been to accused's office on other matters he never saw the person 
to, whom he ma.de the payment in that office (R 92.,93.,94). 

He did tes::1.fy that he had consulted with accused about receiving 
compensation for the extra work he.had performed. Accused took him. to 
Major Richardson -ti, whom the matter was explained and Major Richa:rdson 
told him. that he would be paid (R 94,95). Mazzetti admitted that prior 
to trial he had made a statement concerning the gift. 'With reference to 
the statement he testified: 

"Q. When you made that statement on 1st September 1947., were 
you telling what you then believed to be the truth? 

A. As it appears on the record indicated by me., I have been 
solicited by the police. 

Q. What do you mean when you said. 1I do not deem it necessary 
to reveal the name of the person to whom I gave 45 or 50~000 
lire. I can only say, he was a member of Captain Cockerham I s 

·. office? 
A. I -did not specify the name because the police wanted me to · 

state it and as I was not sure about it., I released this 
,· .,; 

statement. 
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Q. You were sure he was a member of Captain Cockerham' s 
of!ice, but you were not sure what the name was? 

A. At the time I ms.de a statement I thought it was so., but 
during the trial against me when I saw all the people 
involved in it., I came to the conclusion that it was not. so.n 
(R 96,97) • 

c. Specification 3, Charge II (Acceptance of a sum of money). 

, In his pre-trial statement .acdused admitted the receipt of 50.,000 
lire from Bela :Ueinckheim and stated that this amount represented 50 
per cent of the amount received by Weinckhei.m from Mario Rustia in con
nection with the demolition of an.anti-tank wall at Duino Castle (R 121., 
Pros Ex 1-8) • 

There were introduced in evidence as Prosecution Eichibit 10., a 
letter from the Chief Engineer., Genio Civile., sent to various contractors 
inviting them to bid., a tabulation of the bidding for demolition of a 
barrier wall and defense work in."Porticciolo di Duino" showing Mario 
Rustia as low bidder., and a PW 2 form bearing accused's signature approving 
the award of a contract in the amount of 991,700 lire to Mario Rustia 
for the work at "Porticciolo di Duino." (R 64). · 

d. Specification 4., Charge II (Acceptance of a sum of money). 

l,jlconcerning this offense accused in his pre-trial statement stated: 

"Reference specification n 4 the sum of 200.,000 lire was paid to 
me by Bela Weinckheim on or about 2 May- 1947 which was 50% of 
the total amount received by Bela iTeinckheim from Mario Rustia. · 
I believe that the remaining 50% or 200.,000 lire was divided · 
between Bela Yveinckheim and Enrico Soonbickler. This transaction 
was payment for demolition of anti-tank traps at Prosecco." 

There were admitted in evidence as Prosecution Eichibit 8., a list or 
the contractors invited to bid on the demolition work at Prosecco., the 
bid for the work submitted by M9.rio Rustia in the amount of 4,140,750 lire., 
a tabulation of the bids submitted showing Rustia as the low bidder., and 
a RT 2 bearing accused's signature approving the award of the contract 
for the work at Prosecco to Rustia (R 63). ' 

e. Specification 8., Charge II (Acceptance of a sum of money) •. 

ta.th reference to the offense here charged accused in his pre-trial· 
statement stated: 

"Reference. specification n· 8., I received from Bela Weinckheim 
the sum or Lire 500.,000 which he had received for me from Yr. 
Fabio Sforza and I personally received from Mr. Fabio Sforza ·· 
the sum ot Lire l.,200.,000 ozehalf ot which I kept and the re
mainder I' paid to Bela· lieinckheim .with instruction· to pa,- · 
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Enrico Soonbickler one half of· that amount. Tihen I received 
Lire 500,0000, from Bela ,Weinckheim, both Bela Y[einckheim and 

. Enrico Soonbickler had received their share of Lire 250,ooo 
each. These sums represented 10% of a contract of roughly· 
22,000,000 lire demolition of Bunkers at Monfalcone. These 
sums were paid in lire in my office on or about 15 March 1947 ·" 

There were admitted in evidence as Prosecution Exhibit 13 a letter 
from the Chier Engineer, Genio Civile, inviting various contractors to 
bid on a demolition project at Monfalcone, a b.id for the project sub
mitted by "T.A.E.c.n in the amount of 7,292,800 lire, a tabulation of· 
the bids received showing that 11T.A.E.C.n wa.s the lowest bidder, and a 
PK 2 bearing accused's signature approving the award of the contract for 
the project to 11T • .A..E.C. (Triestina A.ttalti e Costruzioni)." 

f. Specification 9, Chrge II (Acceptance of a sum of money). 

With reference to the offense charged here accused prior to trial 
stated: 

"Reference specification 9, I did accept the sum of Lire ll5,500 
-from Enrico·Soonbickler.on or about 2 May 1947 as my share of 
the 230.,000 lire payment personally ma.de by Mr. Zumin Mario of 
IN::O to Enrico Soonbickler. This was as a consequence of the 

· 21 200.,000 lire contract for the de,2_olition of Bunkers at Duino.n 

, . An invitation to bid on a demolition job at Duino., a tabulation of 
the pids submitted showing "IN.CO." as the low bidder with a bid of 
2,542,000 lire., and a 1'11 2 bearing accused's signature approving the 
award of the contract to "IN.CO."., were admitted in evidence as Prosecu-
tion Exhibit 11 (R 64). · · 

. Mario Zumin was called by the prosecution as a "hostile witness." 
Zumin testified that he was a contractor., and that the name of his 
construction firm was 9 Industrial Construction" generally called 11 I.N.C.0. 11 

(R 102). The total amounts· of his contracts with Genio Civile which had 
been approved by Public Works was approximately 6.,000,000 lire (R 103). 
On two o~ three or four occasions in connection with these contracts he . 
went to accused's office to receive instructions from Sonnbichler•. He 
admitted that he had lost money on some of his contracts but denied 
being told that in connection with future contracts arrangements would 
oe made that he would be awarded contracts. He did., however, receiv_e_ 

· additional contracts but denied paying Sonnbichler 230,000 lire 'in 
connection with the awards (R 104). 

With reference to an extra_-judicial statement made by him concer~ 
ing. ~s dealings with Public Works., Zumin testified: 

11 
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Do you remember making a statement on the 5th day or 
August 1947 to Mr. Di Lillo., Gi'ovanni? 

A. I have released a statement. 

Q. At the time that you gave that. statement., you gave what 
you considered to be the truth, did you not? 

A. No. 
Q. \'Vhy? 
A. I knew that it was an untruth•. 

Q. You were later tried in the Civilian Court~ !or giving money, 
were you not? 

A. Yes.· · 

* * * Q. And you were convicted were you· not? 
A. Yes. · 

Q. Now be!ore you were tried in the Civilian Courts., you gave 
a·statement on the 5th August 1947? 
I released a statement. 

Is that the statement you gave? 
A. This is the record which has been made out on that occasion. 

Q. Now directing your attention to the last paragraph., I want 
you to explain this to the court? 

1All these works were awarded to us through biddings and more 
exactly the works under para l) through notices posted up on the-· 
public roll at disposal or all building contractors; the works 
under paras 2), 3) and 4) through letters inviting to submit bids. 
Considering that the demolition works.at the bunker of Far9 della 
Vittoria., ~arried out in Winter time and through various difficulties., 
had brought to the firm a damage instead of a profit also owing to 
the low price of adjudication and the successive salary raises., the 
firm asked the office of Captain Cockerham to be taken into special 
consideration on occasicm of other biddings which would have allowed 
it to cover the suffered loss also owing to the fact that the leases 
or little works., in which shared many firms., did not permit to 

. ·Obtain prices even relmlnerative. In consequence of this request., 
the firm was informed that the demolition work of bunkers located 
in Duino Zone would be carried ·out and that for its lease the firm. 
was invited to submit - for information - the names of contractors · 

· which would not submit bids with excessive reduction. For this 
facilitation., Engineer Sonnbichler or P.w.o. asked a reward or 10% 
on·the price of the work to be carried out., if the firm had obtained 

· it. The en.:,<rj.neer wanted 'bhat this payment should be carried out 
at work assignment. However., owing to monetary financial difficulties, 
the award was paid as follows: . 50.,000 lire immediately and the 
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remaining 180,000·lire in a second time when the work was in 
part carried out. I myself gave the money to Engineer Sonnbl?~er. 

(Sgd) ZUMIN Mario' 

Q.· What do you me.an by that? 
A~ uhat do you mean, what was intended? 

Q. mien you made that statement, what did you mean? Did 
you mean what you said or did you mean something else? 

A. It is necessary that I give an explanation as to my sta~.n 
(R 104,105-106) · . 

Zumin explained that the 11 ~011 conducting his interrogation in!'onned 
him that accused and Sonnbichler had both stated that he had paid money 
to get certain work. At the time Zum1n denied to the "NCO" that this was 
so. Finally Zumin made the statement in reliance upon a promise that ha 
would be released from jail and also because he believed that he was 
merely confirming specific statements made by both Sonnbichler and 
accused (R 106,107).. · 

On cross-examination he denied paying anything to accused, Sonnbichler 
or Weinckheim in connection with contracts (R 10-7). · 

g. Specification 10, Charge II (Unlawful holding ot British 
currency). 

Finally, with reference to this offense accused stated: 

"* * * I did have purchased by a third person about 1300 pound 
sterlings which I gave to Capt. J .R. Squire in return £or which 
he gave me a check for 4000 American dollars on the Community 
National Bank, Knoxville Iowa. 11 

John R. Squire testified that he had known accused from the time 
that the latter had joined Public Works and knew him during the month· 
of June 1947. During June 1947 Squire gave accused a check in Trieste 
in the amount of $4,000.00 drawn upon the Community National Bank & 
Trust Company of Knoxville., Iov,a. At the time Squire_ did not receive· 
anything from accused but later in June, in Trieste., Squire received a 
bag from accused in which were some British pound notes. Squire 
imagined that the approximate number of pounds sterling in currency 
which he received from accused was approximately l.,000 (R 16.,17.,18,19). 

On cross-examination Squire testified as follows concerning his 
receipt of the currency: 

"Q• Major ·Squire in relation to this transaction that you have 
testified to, did you ever see in the possession of Captain 
Cockerham a.ey pounds sterling., British paper currency? 

A.. No. 
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Q. Did you ever see him with a.ey money an.v time before this 
transaction? 

A. No. 

Q. Is it not true that on the day of this transaction a third 
person came in to the office and deposited this money on 
your desk? 

A. That I cannot remember. It came in a bag. 

Q. Do you recall whether Captain Cockerham handed it to you 
or was it a third person? 

A. That I cannot remember too well but I know I was given a_ bag." 
(R 20-21) 

On redirect examination he testified: 

"Q. You say this bag was brought to your office, by whom? 
A. I think by Captain Cockerham. 11 (R 21) 

~nd uppn examination b3• the court he testified: 

11Q. 'Will you please describe the p;rocedure you went· through in 
receivine; this bae? Ho·vr did it appear? 
'ifas it on your desk when you vralked in? 
possession of the bag? 

A. ]:, was brought to me. 

q. In person? 
A. As far as I can remember - -

Q. B'<J some other party? 
A. I think by Captain Cockerham. 

~Tho brought it? 
How did you obtain 

Q. But you cannot state definitely who the person was that 
broueht you the bag, is that correct? 

A. It is goine back a while, but I took it that the pound 
notes that were inside were for that purpose. 

~. You mentioned a deal with Captain Cockerham for about 
::;4,000.00. Did you assume when you received this bag 
that that was the consummation of the deal that you had 
referred to? 

A. I did, yes. 11 (R 22) 

5. Evidence for the defense. 

Accused testified as to the conditions under which he made the two 
pre-trial statements which were admitted in evidence and elected to 
remain silent as to the merits. His testimony with referenqe to his 
pre-trial statements will be hereinafter considered. 
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Other evidence introduced by the defense was pertinent to the 
Specification of Charge I, and the first nine Specifications of Charge 
II, but in our vie,v of the case it is not necessary to set forth this 
evidence. StiPUlated testimony- showed that the memoranda pertaining to 
Specification 1.0, Charge II, were not publishi;d to accused's command. 

6. Charge I, Specification; CharGe II, Specifications 3, 4, 8 and 
9 - Conspiracy to solicit and accept gifts, and acceptance of sums of 
money._ 

The Specification of Charge I alleges a conspiracy between accused 
and others to solicit and accept gifts from persons and firms with whom 
accused was to carry on negotiations as agent of the .Ulied llilitary 
Government (CM 320681, ;iatche, 70 BR 125,133; CM 325762, Ed\vards). The 
offense alleged constitutes conduct of a nature prejudicial to good 
order and military discipline and tending to bring discredit upon the 
military service in violation of Article of Tlar 96 (CH 296630, Siedentop,
58 BR 191,197). ·.,'here as in the instant case the accused was an officer, 
and if the object of the conspiracy was dishoµorable, the offense is in 
violation of .article of ·:Tar 95 (Cl.t 320455, Gaillard, 69 BR 345,377; CU 
328248, Richardson). 

Specifications 3, 4, 8 and 9 ailege that at the time and place 
alleged accuseda::cepted money from certain named individuals and firms 
with whom accused, as agent of the Allied Military Government, Venezia 
Giulia, had negotiated for said illied Military Government. · 

It is not necessary under the Specifications enumerated to determine 
that accused was or was not carrying on negotiations directly or indirectly 
with the persons alleged in order to support the convictions. A conspiracy 
to solicit gifts, arrl the acceptance of the same, under conditions clearly 
conducive to corruption and disloyalty to the military service, are viola
tive of Articles of 'iiar 95 and 96 (Richardson, supra). 

. . 
The pre-~rial statements of accused if properly considered by the 

court, sustain every element of the offenses of vthich accused was found 
guilty. The accused's statements clearly show that a conspiracy was 
entered into between accused and two civilian subordinates in his office, 
Weinckheim and Sonnbichler, to solicit from persons having contracts 
approved by accused in his capacity as an officer of the Public trorks 
Division, a gratuity equal to ten per cent of the contract price. Accused 

_was to receive fifty per cent of the amounts so received and Sonnbichler 
and \"Teinckheim were to divide the remainder. .accused also admitted - 1. 
The receipt of 50,000 lire from TI'einckheim representing fifty per cent 
of what Vleinckheim received from the contractor Rustia in connection with 
a project at :11 Duino Castle~' (Charge II, Specification 3); 2. The receipt 
of 200,000 lire from ;1einckheim representing fifty per cent of what 
'Neinckheim had received from the contractor Rustia on a project at 
Prosecco (Chg II,· Specification 4); 3. The receipt of 500,000 lire from 
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Weinckheimwhich the latter had received for a~cused from one Sforza 
and the receipt by accused from Sforza of 1,200,000.lire of which accused 

· kep\ half and paid the remainder to Weinckheim. The money was received 
in connection with a project at Monfalcone (Charge II, Specification 8); 
4. The receipt of 115,000 lire f~om Sonnbichler which was fifty per cent 
of what Sonnbichler had received from Mario Zumin in connection with a 
project at Duino (Charge II, Specification 9). 

The question presented is whether the accused's pre-trial statements, 
which amounted to confessions to the offenses with which he was charged, 
were properly considered by the court. The-pertinent rule is stated as 
follows: · 

"An accused can not be convicted legally upon his unsupported 
confession. A court may not consider the confession of an accused 
as evidence against him unless there be in the record other evidence, 
either direct or circumstantial, that the offense charged has 
probably been committed; in other words, there must be evidence 
of the corpus delicti other than the confession itself.** *·n 
(Par 114~, MCN, 1928). 

The other competent evidence in this case fails completely to establish 
the probability that aey of the offenses under discussion were committed. 

In connection with the offense of conspiracy the prosecution showed 
that at an unspecified time in 1946 accused stated that he would like to 
transfer from Allied Military Government because everyone seemed to be 
"getting rich" and he was afraid he might become involved innocently or 
otherwise·. 

The prosecution introduced as a witness, Sonnbichler, one of accused's 
allege~ co-conspirators. Sonnbiclµer 1s testimony was completely innocuous 
to accused. Sonnbichler denied that he was a party to any conspiracy to 
solicit gifts from contractors, and likewise denied .that he re~eived any 

-gifts from contractors. He admitted receiving a loan of 100,000 lire from 
accused which he had not repaid and which he had not been requested to 
repay. On numerous occasions when contractors·came to accused's office 
Sonnbichler was asked to leave the room and Sonnbichler 11 asked11 himself 
if that was the reason for the loan. · 

Sonnbichler also testified that 1Veinckheim, the other alleged co
conspirator, related- to him a conversation had with accused. The substance 
of that conversation was that accused upon being asked by Weinckheim his 
reaction to the rwnors of money being received from contractors, responded· 
that he would like to make money, too, but in another way. . 

· Other testimony of Sonnbichler tended to show that accused wa~ on 
friendly terms with Weinckheim and r.einckheim1s sister. 
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The testimoey of Mazzetti showed that prior to the arrival of accused 
in Trieste, Mazzetti had been awarded a contract ·ror the removal of rubble 
at D1Esola Aguila, -Trieste. In connection with the contract Mazzetti 
performed extra work for which he had not received compensation. He 
brought his problem to accused who in turn introduced him to lJajor 
Richardson, Chief of Public Yforks, who assured him that he would be paid. 
In connection therewith accused approved a Pw'f l form involving "additional 
clearing a·way vrork in the establishment of Zaule of the S.A. 1A.quila 1 

Trieste." u.azzetti received 450,000 lire in addition to what he had 
received on the original contract. Mazzetti had been anxious to expeuite 
the additional payment and on the advice of an official of the "Genio 
Civile" had paid 1+5 1 000 lire to an employee of Public ,Torks whom he did 
not know. He admitted that in a pre-trial statement he,stated that the 
payment had been made to an employee in accused •·s office but claimed that 
during his own trial he came to the conclusion that it was not so. 

To establish a basis for consideration of accused's confession there 
must be some evidence which shows that the offense charged was probably 
committed and which in some measure corroQorates the confess'ion. · In a 
conspiracy case the evidence outside the accused's confession must 
indicate the probability of the existence of a confederation or agreement 
between two or more persons for the.purpose alleged (Tingle v. U.S., 38 
F.2d·573). Outside of accused's pre-trial statements there is not an 
iota of evidence establishing such a confederation or agreement, nor are 

. there any circumstances shovm from wh~ch such a confederation _or agreement 
maybe inferred. It is true, of course, that the pre-trial statement of 
1l"azzetti that he had paid,45,000 lire to an employee in accused's office 
to expedite payment of the 450.,000 lire together with the circumstance 
that accused interceded in Mazzetti's behalf, would tend to establish at 
least·a suspicion of irregular conduct by accused. }.:!azzetti, however, 
renounced his pre-trial statement on the stand, and the statement may not 
be considered as substantive evidence of the facts recited therein. (CM 
297312, Westfield, 18 BR (ETO) 269,281; CM 328121, 'Jilson; C?.{ 327866, Hill; 
CM 323083., Davis, 72 BR" 23,32-34); nor may a pre-trial statement not -
adopted by the declarant in his testimony before the court be considered 
as establishing the corpus delicti (CM 325056., Balucanag). It may be 
seen, therefore, that there was no evidence outside the confession which 
tended to establish the probability that tlro or more persons had entered 
into a confederation or agreement for the purpose alleged. 

Specifications 3, 4, 8 and 9, Charge II, allege that accused ,v;.rong
fully received sums of money from contractors with whom he negotiated 
as agent for Allied Military Government. Accused's pre-trial statements, 
if admissible for consideration by the court., would fully establish accused's 
guilt of the offenses al1eged. · The other evidence of record, however, 
fails to·est.a.blish the probability_ that the offenses alleged were committed. 

Under Specification 3, _Charge II, which alleges· the acceptance of a 
gift from one Rustia, the evidence other than accused's pre-trial statement 
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consisted of a list of contractors invited to bid on a project at Duino 
Castle, the bid submitted by Rustia, the alleged donor, a tabulation 
of bids showing that Rustia was low bidder, and a Rf 2 form signed by 
accused approving the award of a contraat for the project to Rustia. 
There was no showing of irregularity in connection with accused's 
approval of the contract,· nor was there any showing that Rustia was not 
entitled to the contract. There was no evidence adduced from which it 
could be inferred that money was offered or accepted. 

As to Specification 4, Charge ±I, which likewise alleged the 
acceptance of money from Rustia, the evidence other than accused's state
ment showed merely that Rustia was the low bidder on a project at Prosecco 
and accused approved the award of a contract to him for the project. 
There was no evidence direct or circumstantial outside accused's con
fession which tended to show the offer or acceptance of money. 

. . 

In support of Specification 8, Charge II, alleging the acceptance 
of money from Triestina Attalti e Costruzioni, the evidence adduced out
side of the confession shmYed that the alleged donor was low bidder on a 
demolition project at Monfalcone and that the contract awarded to the 
lmY bidder was approved by accused. There was no evidence that any 
gratuity had been offered or accepted in connection with the contract 
or otherwise. 

Similar evidence was introduced in connection with Specification 9, 
Charge II, and showed that accused approved the award of a contract to 
11 In.co. 11 the low bidder on a demolition project at 11 Duino.11 The mmer 
of that firm was called as a witness by the prosecution. He admitted 
that his contracts with 11Genio Civile11 which were approved by· Public 
Works amounted to 6,000,000 lire. He had suffered some losses on some 
of these contracts but denied he had been informed that arrangements would 
be made that. he would be awarded contracts in order to make up the losses. 
He had received additional contracts but denied that he paid Sonnbichler 
230,000 lire in connection with those awards, and repudiated a pre-trial 
statement in which he stated that he had paid 230,000 lire to Sonnbichler 
for the award of a contract for demolition work at "Duino.~ The repudiated 
pre-trial statement could not be considered as substantive evidence of 
the facts recited therein nor could it serve to establish the corpus 
delicti of the offense alleged (See Westfield, Wilson, Hill, Davis and 
Balucanag cases, supra). There was no competent evidencewhich established 
the offer or acceptance of money as alleged. 

To recapitulate, as to the Specif:,:ication of Charge I, and Specifica
tions 3, 4, 8 and 9 of Charge II, there was no. evidence outside of accused's 
pre-trial statements which established the probability that the offenses 
charged were committed. Accused I s pre-trial statements were not, there-· 
fore, subject to consideration by the court, and it follows that the 
findings of guilty.of the Specifications under discussion a~e not supported 
hy the record of trial. 
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7. Accused was found guilty of wrongfully holding British paper 
currency in violation of Allied Force Headquarters Administrative 
1iemorandum No. 3, dated 11 January 1945, as amended by Allied Force 
Headquarters Memorandum No. 22, dated 9 April 1945, of which memoranda the 
court took judicial notice. In pertinent part the memoranda provide: 
"l. · Except as otherwise duly authorized, personnel in this threatre are 
prohibited from: ·a. Importing, holding, transferring, exporting, or in 
any way dealing in United States or British paper currency." The mem0:-

"randa were signed "by Command of Field Marshal. Alexander" by the Adjutant 
General. These memoranda had the effect of legal, operative standing 
orders applicable to accused ·(CM 291176, Besdine, 18 BR (EI'O) 181,185,186). 

The testimoey of John R. Squire shows that at sometime in June 1946 
he gave accused a check in the amount of $4,000.00 drawn upon the Com
munity National Bank and Trust Company of Knoxville, Iowa. Subsequently 

·1n the same month at Trieste, Italy, he received a bag in which were 
approximately- 1,000 British pound notes. To the best of his memory the 
bag was given to him by accused. Here there was sufficient evidence of 
corpus delicti to render proper the consideration by the court of accused's 
pre-trial statements concerning this offense, and the uncontradicted 
evidence thus shows that at the time and place alleged accused wrongfully 
held British currency as alleged. 

8. In oral argument before the Board of Review, an~ in his brief 
subnd,.tted for consideration by the Board, civilian counsel has made 
numerous assignments of error.· It is not necessary in our view of the 
case to consider those assignments of error pertaining to Charge I and 
its Specification and Specifications 3, 4, 8 and 9 of Charge II. The 
_other assignments of error are hereafter discussed. 

a. Prior to the trial of accused a :Major Richardson, one time 
Ch7-ef of Public Works, Allied Military Government, Trieste, had been con
victed by General Court-Martial upon· Charges and Specifications substantially 
identical with those upon which accused was arraigned. Major Richardson 
had been found guilty of conspiracy to solicit gratuities from contractors 
with whom he negotiated in his official capacity, of accepting sums of 
money from contractors with whom he had negotiated in his official capacity, 
and of Til'ongful possession of United States currency in violation of the 
same memoranda considered in this case. Accused was not involved as an 
accomplice or otherwise in the offenses for which Major Richardson was 
tried. In th~ Richardson case, accused appeared as a witn~ss not on the 
merits of that case but upon a challen~e for cause directed to one of the 
members of that court. The challenge was sustained. Two of the members 
of ·the court-which tried accused, Colonel Watson, law member and president, 
and Lieutenant Colonel Oyster, sat as members of the court which tried 

- !w.jor ~ichardson. In the instant case they-were challenged for cause in 
that they had sat as members of a court which had tried a closely related 
case. Upon voir dire both challenged officers testified that they had 
formed an opinion to the effect that Allied Military GOvernment officers 
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''negotiated." The challenges were not sustained and Lieutenant Colonel 
0,Jster was challenged peremptorily and withdrew. It is contended that 
the failure of the court to sustain the challenges for cause was error. 
"Se disa~ree. 

In the first place the trial of Major Richardson was not a closely 
related case to the instant case. Mere similarity of the Charges and 
Specifications without implication of the accused in the instant case 

· in the offenses upon which trial was had in the former case does not 
render the cases 11 closely related" within the meaning of Par 58~, tICM, 
1928 (Cll 138312, Hammett). · 

Tie have hereinbefore concluded that under the Specification of Charge. 
I, and Specifications 3, 4, 8 and 9 _of Charge II, it is immaterial whether 
accused was negotiating with the persons alleged, and for that reason it 
is unnecessary to consider the challenges on the basis that the challenged 
rnembershad formed an opinion on the issues of the case. 

Finally as to the finding of viilty of Specification 10, Charge II, 
the only finding of guilty which t:11.e Board has found to be supported by 
the evidence, the Board is of the opinion that the u.ncontradicted evidence 
of guilt is compelling, and, therefore, the failure to sustain the 
challenges could not affect injuriously the substantial rights of the 
accused (Cl.~ 221991, Edgerton, 13 BR 255). · 

Civilian counsel has noted that the record of trial fails to show 
that voting on the challenges was by secret written ballot as required 
by Article of Uar Jl. Since we are of the opinion that adequate grounds 
for the challenges did not exist we are also of the opinion that the 
failure to show that the challenees were not sustained on a vote by 
secret ,·,--ritten ballot is immaterial. 

b. It is contended that accused's pre-trial statements were 
improperly admitted in evidence on the ground that the statements were 
involuntary. 

On 4 August 1947 accused was interviewed in the C.I.C. billets in 
Trieste by Leo J. Pagnotta, Chief C.I.c. Agent in Italy. At the time 
Paenotta informed accused that he was not obliged to answer any questions, 
that Paenotta could not promise him anything and that anything he said 
could be used against him. Following this accused dictated a statement 
to Staff Sergeant l.Iichael w. Clark while Pagnotta sat about 15 feet away
(R. 24,25). 

Accused testified that he was placed in arrest in the United States 
on 19 July 1947 and was returned to Italy in that status. He was first 
questibned by Pagnotta on 2 August 1947 and was not given any expla~tion 
of his riihts. He was questioned for about an hour on this occasion and 
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was subsequently kept under guard until his next interview by Pagnotta. 
At·the second interview accused was concerned about keeping a certain 
woman out of the investigation and made his statement in reliance upon 
Pagnotta 1s promise that he would keep the woman out of the investigation. 
He also claimed that Pagnotta was not present when the statement was 
dictated to Sergeant Clark (R 32-34). He admitted, on cross-examination, 
that he had made previously a statement in the United States and that 
prior to making the statement he had heen advised of his rights under 
the 24th Article of War. He further stated that his statement to the 
investigatine-officer, captain.Leno, which was admitted in evidence as 
Prosecution ]i;xhibit 18, was made in reliance upon the original induce
ment by Pa~notta. He also claimed that Captain Leno did not advise h:µn 
of his rights under article of ITar 24. · Captain Leno testified to the 
contrary. ' 

There was presented to the court a clear-cut issue as to whether 
accused's state:raent to Pagnotta and Clark was induced by a promise made 
by Pagnotta, and as was its prerogative the court chose to believe that 
no improper means were used by Pagnotta to induce his statement. There 
beinr, no improper inducement as to the statement made to Pagnotta, the 
second statement was likewise free from such influence. 

It is also shown in the record of trial (R 155) that accused was 
in confinement from 21 July 1947 to 18 August 1947 and from that date 
until the trial, he was urrler arrest in quarters. His statement to 
Pagnotta was made on 4 August 1947 and his statement to Captain Leno 
was made on 28 August 1947. It is contended that because of the restraints 
placed on accused ~t the times he rnade his two pre-trial statements that 
.the statements were made under duress. The Board of Review has held 
contrariwise that the circumstance that a statement was made by an accused 
while in restraint, even if illegal, does not create an inference of 
duress (CM 328248, Richardson). 

c. It is contended that there was not substantial 'compliance 
with the pr"visions of Article of war 70 in cotmection with the pre-trial 
investigation conducted h'J Captain Leno: It is alleged that Captain Leno, 
the investigating officer, assisted c.r.c. Agent Pagnotta in the latter's 
preliminary investigation, and that Pagnotta was the accuser in fact, that 
Captain Ieno was not impartial, and that Captain Leno did not permit 
accused tp exa!lline available witnesses although accused had requested 
permission to do so. Finally,it is contended that the failure to comply 
substantially ,rith the provisions of Article of irar 70 resulted in the 
court lacking jurisdiction to try accused. Yiith this latter contention 
we are not in accord. Accused has other re!ll~dies, complaint made pursuant 
to the provisions of Article of ~far 121, and if due to inadequacy of the 
;nvestigatipn he is unable to prepare properly for his defense a request 
to·the court for continuance 11for the purpose of securing witnesses or 
producing evidence11 (Cl1 323486, Ruckman, 72 BR 267,273-274). 
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In C!,I 229477, Floyd, 17 BR 149,1.56, it was shown that the legisla
tive intent was to make the provisions of .lrticle of '\Tar 70 merely 
administrative and not a matter affecting the jurisdiction of general 
courts-martial. 

In the Ruckman case, supra, the Board in support of its opinion 
that the provisions of Article of ".':ar 70 were merely administrative 
stated: 

11 1~ * ~.- A contrary view would allow a defect in a purely administra
tive and preliminary hearing to vitiate the judicial proceeding. 
Analogies cannot be effectively dravm between the investigation 
required ·by Article of ·Jar 70 and the grand jury procedure required 
by the Fifth Anendment to the Constitution of the United States. 
The Fifth Amendment specifically excepts cases arising in the 
land and naval forces from the grand jury requirement•. The state 
and federal courts empanel grand juries and, within the purview 
of the various statutory and code provisions, supervise the con
duct of 6UCh bodies. In military jurisprudence, the cour~ 
martial ordered to try a given case may not have been in existence 
during the investigation and as has been stated has no relation 
thereto. ~ -:i- 1c a plea in bar of trial upon the ground of defective 
investigation, if granted, would amount to an unauthorized invasion 
of the prerogatives of the appointing or referring authority. The 
function of the court is to 'well and truly try and determine, 
according to the evidence, the matter now before' it, between the 
United States of America and the person to be tried, and 'to -
administer justice, without partiality, favor or affection, accord
ing to the provisions of the rules and articles for the goverrnnent 
of the armies of the United States ,~ * *' (A'ff 19). Its function 
does not include a determination of whether the appointing or 
referring authority ordered trial without a fair and impartial 
j_nvestigation. 11 

In any event the appellate jl'.risdiction exercised by the Board of Review 
under Article of 'Jar .So½ is limited to the record of trial tFloyd, and 
Ruckman, supra). 

d. Finally it is contended that there was no proof of promulga
tion of the memoranda, a violation of which was alleged in Specification 
10, Cm rge II. 

The memoranda in question, Administrative Memorandum No. 3, ~llied 
Force Headquarters, 11 January 194.S, and Administrative Memorandum No. 
22, same Headquarters, 9 April 194.S, were not in evidenc~ but were the 
p11bject of judicial notice by the court, and duly authenticated copies 
of the memoranda have been considered by the Board. The memoranda were 
originally classified as "restricted" and were published 11 By command of_ 
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Field Marshal AlexanderV signed by the A.djutant General and marked 
distribution "C". In discussing the promulgation of a similar memorandum 
issued by Supreme Headquarters, Allied Expeditionary Force, and notice 
thereof to accused, the Board of Review has stated: 

·n I The prohibition * * * is a matter of importance directive in . 
nature and evidently of permanent duration. * ~- -~ It became 
effective as part of the written military law*** on the date 
of its promulgation, i.e., the date of its release and dis~ribu
tion by deposit in the mails (AR 310:-50, WD, 8 Aug 1942, par 2). 
In the.absence of evidence to the contrary, it may be presumed 
that the directive was released and distributed on or about the 
date it bears in the regular course of ~rforma.nce of their duties 
by the officers concerned***• Accused was thus chargeable with 
nQti~e of th~ prohibition.'" (CM 307097, 1Iellinger, 60 BR 199; CM
2:;il.lfb, Besd1.neJ. 

\'Te conclude that in the in'stant case the pertinent memoranda were properly 
promulgated and that accused had notice thereof. 

9. Accused is 32 years of age and married. He was graduated . from 
high school in 1932 and in civilian life was employed as an automotive 
worker and ship fitter •. He had enlisted service from-22 May 1942 to 12 
February 1943 when he was commissioned a Second Lieutenant. He was 
subsequently promoted to First Lieutenant and Captain. He had foreign 
service in the Mediterranean Theatre from April 1946. The adjectival 
equivalent of his overall efficiency rating is '!Excellent.• 

10. -Mr. A. 
. 

Frank Reel, attorney, 
. 

of Boston, ma.de oral argument in 
behalf of accused before the Board of Review~ The Board.in its review 
of the case has also considered a brief submitted by Mr. Reel. , 

· 11. The court was legally constituted and had jurisdiction of the 
person and the offenses. Except as hereinbefore noted, no errors 
injuriously affecting the substantial rights of accused were con:mitted 
during the trial. Int he opinion of the Board of Revie;v the record of 
trial is legally insufficient to support the findings of guilty of C_harge 
I and its Specification, and Specifications 3, 4, 8 and 9, Charge II, 
legally sufficient to support the findings of guilty of Specification 10, 
Charge II, and Charge II, and the sentence, and to warrant confirmation 
of the sentence. A. sentence to dismissal, forfeiture of all pay and . 
allowances due or to become due, confinement at hard labor for two years, 
and to pay the United States a fine of $2,000.00, is authorized upon con
viction of a violation of Article of war 96. 

Judge Advocate --=tl!f{7chtz:;_ , 

ffL 1......,L,vr__£, , , Judge Advocate --,+-"-b--'_,~........._~,-.-
lil,aie Judge Advocate ___________, 
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JAGH CM 328857 1st Ind 

JAGO, Department of the Army, Washington 25, D.C. 

TO: The Secretary- of the Army . 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the · 
opinion of the Board of Review in the case of Captain Thomas H. Cockerham, 
01797087, CMP, 7177th Allied Military Government Detachment (Overhead)• 

2. Upon trial by general court-martial this officer was found 
guilty of conspiring to solicit and accept sums of money from contractors 
with whom he was to carry on negotiations asan officer of Allied Military 
Government, Venezia Giulia, in violation of Article of War 95 (Charge I, 
Specification), of accepting sums of money'from contractors with whom 
he had negotiated as an officer of Allied Military Government, Venezia 
Giulia (Charge II, Specifications 3, 4, 8 and 9, and of wrongfully hold-_ 
ing Briti.sh currency in violation of Allied Force Headquarters »emoranda 
in violation of Article of War 96 (Charge II,--Specification 10). No 
evidence of previous convictions was introduced. . He was sentenced to be 
dismissed the service, to forfeit all pay and allowances due or to beco~ 
due, to be confined at hard labor for two years, and to pay to the t:nited 
States Government a fine of $2,000.00. The reviewing authority approved 
the sentence and forwarded the record of trial for action pursuant to 
Article of War 48. 

J. A. summary of the evidence may be found in the accompanying opinion 
of the Board of Review. The Board of Review is of the opinion that the 
record of trial is legally insufficient to suppor~ the findings of guilty 
of Charge I.and its Specification, and Specifications 3, 4, 8 and 9 of. 
Charge II; legally sufficient to support the findings of guilty of Specifi
cation 10, Charge II, and of Charge II, and the sentence, and to warrant 
confirmation of the sentence. I concur in that opinion. 

From May 1946 to May 1.947 accused was on duty in the Public Works 
Division, Allied Military Government,. Venezia Giulia. The Public Works 
Division was concerned with the approval. of projects originated by Italian 
Government Agencies for the reconstruction of facilities, both public· and 
private, damaged in the course of war. Projects would be set forth on a 
form d~signated as •ml" which would be sent to Public Works Division 
for approval. The Chief of Public Works was empowered to _approve projects 
in any amount, and other'officers including accused were authorized to 
approve a:ny project not exceeding a cost of 1,000,000 lire. Upon approval. 
of a project, contractors on a list prepared by an Italian Government 
Agency would be invited to bid. Accused on occasions would add names 
to the .lists. The bids would be opened in the Public Works Division, 
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a tabulation of the bids ma.de, and the lowest bidder would be awarded 
the contract for the project. The parties ~o the contract would be the 
contractor and the Italian Government .T..gency concerned. After the award 
was made a fonn npw 211 would be sent to Public Works Division for approval. 
Upon this form would be set forth the date work would start and a state
ment that the contractor was entitled to draw money for his work. At the 
Public Works Division the form would be checked against the tabulation of 
bids for the project, to insure that the contract had been awarded to the 
law bidder. Approval of the form •PN 211 by an officer of the Public . 
Works Division was necessary to give effect to the terms set out therein. 
Accused was authorized to approve np;- 211 forms in any amount.· Payments 
to the contractors were ma.de by the Bank of Italy. 

, 
Accused in pre-trial statements admitted that in January 1947 he 

and two Italian Civilian Employees of his office, Sonnbichler and 
Vleinckheim, entered into an agreement to solicit money from contractors 
whose contracts came through his office. Accused was to receive fifty· 
per cent of the sums obtained by virtue of such solicitation ~nd the 
two employees were to divide the remainder (Charge I, Specification). 
Accused also admitted the receipt of 250,000 lire from Weinckheim · 
representing fifty per cent of what Weinckheim had received from a con
tractor named Rustia on two contracts which were shown to have been 
approved by accused (Charge II, Specifications 3, 4} He admitted the 
·receipt of 500,000 lire from Weinckheim which the latter had received 
from one Sforza., and the receipt by accused of 1.,200,000 lire from 
Sforza half of which ace.used retained and the other half paid to 
Weinckheim•. He stated that these payments were realized upon a contract 
which other evidence showed had been approved by accused (Charge II., 
Specification 8). He also admitted the receipt of 115.,000 lire from 
Sonnbiclier which the latter had received·from one Zumin in connection 
with a contract which other evidence showed had been approved by accused 
(Charge II., Specification 9). As to these offenses (Charge I., Specifica~ 
tion, Charge II., Specifications 3, 4, 8 and 9) there was no evidence 
independent of accused's confession., direct or circumstantial., which 
established the probability of their connnission., and for that reason 
tl,le findings of guilty pertaining thereto are not supported by the 
record of trial.· 

Accused admitted and the evidence otherwise showed that in June 
1947 he came into the possession of some· 1300 pounds in British currency 
which he exchanged with one John R. Squire for a check in the amount. of 
$4.,000 drawn upon an American Bank (Charge n., Specification 10). Accused's 
holding of the British currency was in violation of memoranda promulgated 
by Allied Force Headquarters., and the finding of guilty of this Specifica
tion was supported by the evidence. 

~ 4. Accused is .32 years of age and married. He was graduated from 
high school in 1932 and in civilian life was employed as an automotive 
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worker and ship fitter. He had enlisted service from 22 May 1942 to 
12 February 1943 when he was commissioned a Second Lieutenant. He was sub
sequently promoted to First Lieutenant and Captain. He had foreign 
service in the.Mediterranean Theatre from April 1946. The adjectival 
equivalent of his overall efficiency rating is 11Excellent." 

5. I recommend that the findings of guilty of Charge I and its 
Specification, and of Specifications 3, ~, 8 and 9 of Charge II be 
disapproved, that the sentence be confirmed, but in view or the cir
cumstance that the only finding or guilty which is supported by the 
record or trial involves a violation or a standing order, I further 
recommend that the confinement be remitted. 

6. Inclosed is a form of action designed to carry the foregoing 
recommendations into effect, should such recommendations meet with your 
approval. 

THOMAS H. GREEN 
• 

2 Incls 
l Record of trial :Major General 
2 Form of action The Judge Advocate General 

--------·-------~-
( GC:VO 139, 14 July 1948) • 
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DEPARTMENT OF Tl:IE ARMY 

In tba Ofrice or The Judge Advocate General 
Washington 25, D. c. 

JA.GK • CK 328876. 
7 JUN 1948 

UHITBD STATES ) MA.RIANAS BONINS COMMA.ND 
) 

Trial by- G.C.M., convened at Saipan,~ Marianas Is lands, 12 and 14 January 
Captain JOHN T. MULLARKEY ) 1948. Dismissal, total torteitures, 
(0-400136), Quartermaster ) and confinement tor seven (7) years. 
Corps, Ma.rbo Sector, American) Penitentia.ry 
Graves Registration Service, ) 
AP0244 ) 

OPINION ot the BOARD OF REVIE'R 
SILVERS, ACKROYD and I.AllNING, Judge Ad.Toca.tea 

1. The record ot trial in the case ot the above named otticer ha.a 
been examined by the Board ot Review am the Boa.rd 1ubmit1 thi,, ita 
opinion, to The Judge Advocate General. 

\ 
2. .A.oous ed wa.1 tried upon th~ follorlng charges and • pecitica.tionu 

CHARGE Ia Violation ot the 96th Article ot Wa.r. 

Speoifioation 11 In that Captain John T. Mullarkey, Quartermaster 
Corpa, Ma.rbo Sector, American Gra.vea Registration Service, APO 
244, was, a.t APO 244, Sa.ipa.n, Mari&llU Islands, on or a.bout 
18 December 1947, drunk and diaorderl;y in ca.mp. 

Speoitioation 21 In that Captain John T. Mullarkey, •••, did, 
at APO 244, Saipan, Mariana, Iale.n:is, on or about 18 December 
1947, through oarelesane11, discharge a firearm. in hi• 
quarter,. 

Speoitloatioll Sa In that Captain John T. Mullarkey, •••, did, 
at APO 244, Saipan, llari&Da.1 Islands, on or about. 18 December 
1947, wrongtully strike Pedro R. Dela Crw: in the ta.oe with 
hia hand. 

Speoitioation 41 In that Captain John 'f. Mullarkey, ..., did, 
at APO 244, Saipan, Marians.a Islands, on or about 18 DecembeJ" 
19,7, wrongfully- a.Di unla.wtully- kidnap Pedro R. Dela. Cruz, 
a natin ot Saipan, by- toroibly- &Di without authority ot la,r 
1eidng, impri1om.ng. detaining. and carrying away the aam 
Pedro R. Dela Cruz. aga.imt his will. 

CHARGE Ila Violation ot tll.e 93d Artiole ot War. 
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Specitica.tion la In that Captain John T. Jmllarlcey, •••, did• 
a.t APO 244, Sa.ipan, :Mariana.a Isla.Ilda, on or about 18 Deoe:mber 
1947, with intent to do him bodily harm, oommit an assault 
upon Pedro R. Dela Cruz, by shooting at him nth a da.ngerous 
weapon, to wit, a revolver. 

Specification 21 In that Captain John T. Mullarkey• •••, did• 
a.t APO 244, Sa.ipan, Mariana.a Islands, on or about 18 December 
1947, commit. the crime or aodom;y by feloniously and againat 
the order of nature ha.Ti11g carnal oomieotion per os with 
Pedro R. Dela Cruz. 

Specifications 3 through 61, (Fiminge ot not guilty). 

He pleaded guilty to Specification 2 of Charge I and not guilty to all other 
charges and apecificationa. He was tou:ad guilty or Charge I ani its speci
fications a.nd of Charge II am Specification 2 thereu:ader. He wu tound 
not guilty_ ot Specification l of Charge II •but guilty ot a leaaer inoludecl 
offeme under the 96th Article ot Wa.r by omitting the worda, 'with in~ent 
to do him bodily harm' and the worda 'bl' ehootil:Jg a.t him,'" and not guilty 
or Specifications 3 through 6 ot Charge II. No evidence ot a.ni previous 
oonviotion waa introduced. He was aentenoed to be diemiued the service, 
to forfeit all pay and allCJW'ances due or to becane due and to be confined 
a.t hard labor at suoh plt.0e u the reviewing authority might direct tor 
twenty years. The reviewing a.uthority approved the sentence but reduced 
the period of confinement imposed· thereby to seven years, designated the 
United Sta.tea Penitentiary, McNeil Island, Wuhington, or elsewhere a.a 
the Secretary of the Army might direct, as the place of oonf'inement;, and 
forwarded the record of trilll for action under Article of War 48. 

3. Bvidenoe 

On the eTening or 17 Deoember 1947, accused was present in the Marine 
Officers Club located on the Islam ot Sa.ipa.n. With him was Mr. Aroh. 
Booth Outlan, a oiTilian assistant embalmer working w1th the American 
GraTea Registration Sernoe. Both men dra.nk a. considerable &lllOunt of in
toxica.ting liquor at the Club and left in a. jeep driven b)r aoomed between 
10100 and 10130 p.a. About 12100 that night they called a.t the quarter• 
occupied by Sergeant William H. Proctor where accused ulced tlw Sergeant 
to 11pour a couple of drillka • 11 At this time, lfr. Outla.n wu 11a.baolutel7 
drunk, 11 reeled over the bar in the leit ahen a.m was only hali' _a.wake. ·Ao
cused was •umer the influence ot drink" but wall not as drunk a.a Mr. Outlan. 
Accused brandished a .38 caliber rnolver in a. 1ome.-bat oareleea ma.nner. 
and wu admonished by the Sergeant not to "throw that thing a.roUDi miless 
you want to use it." When, about 2100 a.m., a.ocuaed and lit'. Olltlan took 
leave ot the Sergea.nt, Mr. Outland had to be •more or lesa dragged" ollt 
a.m •put• in the jeep. Accused returmd about fh• minutes later to re
cover the reTOlTer he had left behim and departed immedia.tel7 therea.tter 
(R 8,17,42,54,55,65-67).· 
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En route to acouaed' a quarters, the taro men overtook a. truck going 
in the same direction. Accused told Mr. Outlan tha.t he wu going to atop 
the truck for epeedi:ng. Aooueed did atop the truck, which wa.a tra.veling 
up hill at a speed of about 15 milea an hour. In the truck were a number 
of ne.tiTes employed a.a guards by the J.rmy ga.rriaon force of the island. 
The guards were dreued. in kh&ki uniforms am wore a white helmet :marked 
•AGF Guard.• Aoouaed asked the oooup&nt1 of the truck where they were 
goizig am whether they were ftlipino1 or Chamorro•. Reoeiving a repl.7 troa 
the drinr of the truolc tha.t he wu a Chamorro am that the guard• were pro
ceeding to their plaoe of duty, accused told them to drin on. After they
got under· way, accused stopped the truck a aeoond time and, at the poiJZt 
ot his revolnr, lined up the occupant• outside the nhicle. He asked· 
ea.oh man hia name am age and then all01red them. to age.in p,rooeed. Shortq 
after the truolc started on it• journey aoouaed ordered it to stop for a 
third time,· firing three ahotl from hia revoher apparently to giv'e force 
to his order. J.t thi1 time, the truck wu "right on top ot the hill in 
front of the Marine Barracks.• The guard.a were again lined up. Accused 
asked them whether they liked .Amerioa.n1 or Japa.nese better el'ld wu informed 

. by the drinr-of the truolc tha.t he liked .Alnerioans better than· Japanese. 
Aoouaed then once more asked ea.oh man his name aDd age aDd •pulled out the 
19 year old one el'ld the 20 year old om,• making them atand.clon together. 
The 19 year old guard wu Pedro R. Dela Cruz am the 20 7ear old guard wa.a 
Victorino Guerreo, the driver ot the truck. Aoouaed held Pedro by the 1hirt 
front a.nd fired two or three ahota between ·the two guard.a. Re said to 
Pedro, "Do you want to die now?• Pedro was then placed in the jeep b)' 
aocuaed, who held hia revolver pointed at Pedro'• aide, al'.ld the jeep pro
ceeded toward• aoouaed'• qua.rtera. Pedro did not get in the jeep "willingly'.• 
One of the guards heard accused aq that he wu taldng Padro to "the Na"'Y 
brig.• Mr. OUtlan at o:ns time got out ot the jeep to tell aoouaed •to leave 
the .nativea alone.• It wa.a Mr. Outlan'• •1mpreaaion• that accused was taking 
Pedro awq to question him about the •murder• ot one_Captain Whitmarsh which 
had occurred on the Islam of Saipan sometime previously- (R 'T,8,ll,14,16,19-
22, 24-28, 30-32). 

· On the wa:y ba.ok to hie quarters aoouaed •topped the jeep, blimi'olded 
Pedro with a ha.Ddlcerohiet, •pointed" the revolver at him, am told him he 
was going to kill him •now.~ -Pedro.took the bli:ndfold off, said that he 
wu "sorry• a.nd uked aoouud not to kill him. Acouaed then dron on. 
Arriving at aocuaed'• quarters, which were located in the 53rd Station 
Hoapital area, aoouaed, Mr. Outla.n and Pedro went inside, accuaed leading 
Pedro by the arm.. The lightl in the quarters were turned on and aocuaed 
ulced Pedro tor hi• billfold. When it wu handed oTer to accused, he· 
looked through it an4 laid it on the table. Accused then ordered Pedro 
to undress a:nd when Pedro refuaed aoouaed slapped him three or tour Ume1 
With hia open~. Pedro started to undress and accused am Vr. OUtlan 
went out to the. porch tor a can of beer. Arter accuaed and J.fr. Olltlan 
tiniali'ed their beer they- went ba.olc inside. At this time Pedro had taken 
oft hie outer clothing but still had on his ahorta :amd underahirt.. Aoouaed 
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pointed his revolver at Ped.ro and ordered him to completely undresa, and 
since Pedro was afraid he obeyed a.ocused. Accused then fired his revolver 
•up at the ceiling, 11 reloaded the wea.pon and asked Pedro if' h6 knew "wha.t 
is this tor.• Receiving a. negatin 8Jl8'W'er, accused made Pedro sit on a 
bench, blindfolded him with a. towel and told him he wu going to Jcill him. 
Pedro felt the revolver pointing at his side and told a.ocuaed h• wa.a •aorry• 
and took oft his blind.told. Accused then fired another shot and Pedro 
saw that a.ocuaed'• left thumb was bleeding. Aooording to hi• testimo~, 
Mr. Outlan had gone to the le.trim before a.ooused tired his wea.pon a.nd 
had returned to aoous ed' s room just .as "the shot" wa.s tired. He sa.w ao
ouaed with the revolver in his right hand. Accused's left thumb wu in
jured. According to Pedro's teatimo~, Mr. Outlan was in the room when 
both shots were tired. According to the teatimoIW' of' both Mr. Outlan am 
Pedro, a..t'ter a.caused wa.s wounded, Mr. Outlan took the revolnr awq from 
accused and Mr. Outlan and accused lett the room (R 8,11,16,19,33-34,47). 

All Mr. Outlan left he asked a.ccused to let him take Pedro with him., 
but aocuaed refused. Aooused waa "pretty drunk" at this tilu. Mr. Outlan. 
started for hi• quarters in the jeep and after proceeding a short distance , 
returned to get a.ocuaed I s trip ticket. When he returned he noticed the 
lights in a.ccwsed'a quarters were oft. They had been on when he left. Bl 
called to accused to bring him the trip tiolr:et a.nd a.ocuaed •oame out• am 
ga.ve it to him. At this time a.caused sa.id the native wu going to "blow" 
him and a.ak:ed Mr. Outla.n if he wanted a •blCJII' job. 11 Mr. Outlan said he , 
did not and departed in the jeep. The lights on the jeep were not work-
ing a.nd somewhere along the roa.d Mr. Outlan failed to ma.ke a. turn, went 
oft into the ditch and injured himaelf'. He made his wq to a.n A.rTrr:r in
stallation where he sought help to get the vehicle back on the roa.d. The 
jeep could not be found tha.t night because "the bank was ao steep.• The 
jeep was recovered the next da.y. In it was found Pedro's AGF helmet 
(R 8,10,14,41,42,46). 

After Mr. Outlan had left, accused turned oft the light and told Pedro 
to lie on the bed. When Pedro refused, accused •pushed• him owr to the 
bed where he la.id on his stomach. Accuaed, who we.a completely nude a.t this 
time got on top of Pedro. Accua ed then made Pedro turn over on his be.ok. 
He put his penis between Pedro's lets a.nd a.eked Pedro to "plq on• it. 
After Pedro ha.d complied with this request, aooused got up alld the lights 
were turned on. - Pedro •saw that it was all over" aDd tried to take his 
clothes and leave but a.ocused. refuse·d to permit him to go. Accuaed ma.de 
Pedro sit down a.ni told him to open his mouth. When Pedro refuaed, accused 
slapped him am Pedro then obeyed accused. Accused put his penis into 
Pedro I s mouth. Pedro choked and tried to •throw it out11 and wa.a a.gain 
slapped by- a.oouaed. Accused put his penis .in Pedro's mouth three times, 
the re being about a two minute interva.l between ea.oh time. 11After 8.11"hile, • 
a~cused pulled his penis out or Pedro's mouth and ordered Pedro to get 
be.ck on the bed. Pedro did so a.1'.ld aoouaed turned off the light,. Aoouaed 
•came down pretty soon am we lay together am hold m:, hal'.ld! and told :me 
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to play on his penis again.• Finally accused went to sleep &Ild Pedro 
took his olothes and le.ft the house (R 34,35,40) • 

. Shortly af'ter 5100 a.m. on 18 December 1947, the Offioer ot the Da.y 
of the Arrrr., Ga.rriaon Foroe reoeived a complaint tha.t some ot the na.tive 

· guard• had been molested. Investigating thia oompla.int, the Of.fioe ot 
the Dq- rode to aoouaed's quarters with Pedro. After being admitted by 
aooused, the officer noticed that there wu blood on aoou.sed'• bed sheet 
and that acou.sed'a •tinger" wa.s bleeding. A.ooused said he did not "remem
ber" Pedro.. On this de.y also the Provost Marshal of the Arrq Garrison 
Foroe examined aooused' s room. He foul'.ld five empty, .Z8 caliber oa.rtridge 
oases on a table. He notioed that there were blood staina on "both sides• 
of aooused's bed and on the tloor but there we.a no evidence of a "1truggle.• 
There was a hole in one of the oeiling panels. There was no evidence of 
more than one bullet having been fired. An agent of the Criminal Inves
tigation Division examined aoouaed's bed clothes for spermatozoa sta.ina 
but found none (R 44,47,48,59). 

Mr. Outlan waa a man •or a veey nervous temperament and he got his 
escape by going after beer_and aloohol." On several oooasions during 
"the last two months" he had been "very.drunk:." He wa.s an 9 ha.bitual 
drinker." His pre-trial statement .had been 11incomplete11 and he so in• 
formed the Trial Jaige Advocate. The Trial Jaige Advocate had promised 
Mr. Outlan immunity for telling "all the facts• (R 15,16,58,60). 

- . 
'.Pedro had lived in Japan during the war alld had attended sohool tor 

two yea.rs in that oountey. He sees 11not so clearly ••• like something 
faded. 11 At the trial, when asked it he could identify Mr. OUtlan, he 
replied that he had newr seen him before (R 30~38,39). 

0 

Aooused, havi?Jg been advised of his rights as a. witness, eleoted to 
testify under oath in hi• own behalf. He stated that 

•0n the 17th, sir, about ten minutes before 6100, I arrived 
at the Marine Offioera• Club. It ha.a been m;y habit to have 
dinner there. I go the Ms.rim Club every evening for dinner 
at 1800. I arrived there about 1750. Mr. Outlan wa.s there 
and c--10 Milla, ml.C. We had a few drinks then Mr., Warrant 
ottioer, Esoroas and Mrs. Escross oama in. We all sat down 
and had dinner around 1800. After dinner Mr. Outlan aIJd myself 
and CWO Mills went to the bar. We had started drinking. I 
remember mentioning ttia.t we should go down to see Mr. Maloney 
of AGRS beoauae he had been up around Boston and C1NO Mills 
waa from Boston. Mr. Milla, Mr. Outlan and m;yselt were going 
to aee Ur. Maloll87. I remember being at Sergeant• Proctor'• 
Rouse. I remember being there beoauae Mra: Proctor was there 
and ,poke to •• I remember being alongside of a truck. I 
remember that I wu in m;y quarters and that I hurt m;y finger. 
I remember starting to wnreaa a1'ld I remember l7ing down on 
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the bed. That's all I rem.ember. air." (R 62) 
-

Accused did "a lot of dri:oking. 11 He had been "out" with Mr. Outlan tor 
the first time on the night ot 17 December 1947 but had met him on several 
prior occasions at the Marine Officers Club. The .38 oe.liber revolver had 
been given to him by an offioer. He had taken the reTolver with him on 
the night or 17 December but had 11 

DO specif'ic rea.aon" tor doing ao. Hi, 
did not remember using it tha.t night and was •not sure" of hOII' he had come 
to hurt his thumb. On other oooasions. he had tailed to remember "some of 
the things• which had happened while he was drinking (R 61-66). 

A Marine Corps captain. stationed on S&ipan. testified that he had 
known a.ocuaed for about seven months. He had conddered aooused to be 
e. gentleman 11in e.11 hia e.otions a.ni oonversation. 11 Accused was a member 
of the Marine Officers Club on S&ipan and the. Marine capt&in had ·noticed 
that e.coused wu •aiways able to we.lk and his actions never showed that 
he was an;,ything but under good control" (R 60-51). A Marine Corpe lieu
tellaD.t testified that on 17 and 18 December 1947 he waa Officer ot the 
Day at the Marine Barre.ca. The Barracks wa.s located about 75 yards from 
the main road.. There were ·no reports ot any dieturbanoe during his tour 
of duty and he thought it likely that it anything unusual had happened on 
the highway near the Barraoks about 2 aOO a.m. on 18 December some 11recog
nition" thereof' would have been taken by the Marine Corps. H8 had .no 
personal knowledge that "aJ:\Ybody was watching that pe.rticular stretch of' 
road at that particular time. 11 The Marina guards ware "up at the guard 
house,• (R 52-53). 

The military record of acouaed a.sit appeared on Forms 66-1 and 66 
was received in erldenoe. Also introduced in evidenoe were several letters 
ot commendation vm.ioh aooused had received tlir,oughout his military career 
(R 66). It appears from accused's -Form 66 tll.a.t his service trom September 
1940 to September 1947 was. on. the averag!_v'*u~erior. · 

4. Discussion 

Speoif'ioatioil8 1, 2 and 3 ot Charge I 

Under Speoitication 1. of Charge I, accused was fowld guilty of having 
been drUilk a.nd disorderly in camp. The evidence shon that accused wu 
drunk· a.nd disorderly -on the road near the Marine Barraclca 1 where he stopped 
the truok ca.reying the natiTe guards, and in his qua.rters located in the 
53rd Station Hospital area. It does not appear that the road in front ot 
the Marine Barracks 'WU situated within the confines ot a military encamp
ment. unless it can be considered that the whole ot the Island ot Saipa.n 
wu an enoamp11119nt. Accused's quarter•, however, being within the 53rd 
Statio:ii Hospital Aree.. were certainly 111n camp" as that phrase ia used 
in military parlance. The erldenoe, then. is legally sufficient to sustain 
the r,n,Hng ot guilty- of thia specif'ioation. 
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Aooused pleaded guilty to Specification 2 of Charge I in which it 
was alleged that he disoha.rged a firearm in his quarters through care
leesneas. The evidenoe presented at the tria.l eata.blished that he had 
in fact oommitted this offense and the court's finding of guilty was 
warranted by the proof u well as by accused's plea. 

Aoou.sed was convicted tmier Specification 3 of Charge I of having 
wrongfully atruck Pedro Dela Cruz in the face with his hand. The evidem e 
shows that accused "slapped" Pedro several times OJl the night of 17-18 
December 1947 but whether these blows with the open hand were struck upon 
Pedro's f'aoe or upon 1ome other pa.rt of hia body wa.a left to conjecture. 
However, the words "in the face" contained in this speoitieation aerve 
only to more pa.rticula.rly describe the battery alleged, do no~ set forth 
an element of that offeme and do- not, by way of limitation, prevent a 
timing of guilty of a battery upon some other part ot the alleged Tiotilll'a 
body or upon h1a per1on generally (CK 2.46044, Copeland, 2 BR (ETO) 291, 
2951 CM 193292, Olles, 2 BR 79,81). The proof a.dduoed with respect to 
this epeoificatioii;""'lhen, aupports .a finding that accused wrongf'u.lly 
atruok Pedro Dela Cruz with his hand. 

Specification 4, Ch&rge I 

· Under this speoifioation aooused wu found guilty of having unla.wtully 
kidna.pped Pedro Dela Cruz by forcibly a.Dd unlawt'ully seizing, imprieoning, 
detaining a.nd carrying him a:,ray 'against his will. The word "kidnap• ia 
a common law word of art a.nd is the na:m.e of an offense which.~ be.defined 
as the forcible carrying a.vra.y ot a person from his own country to another. 
It is an aggravated form.of the offenae of false imprisonment, whioh lesser 
offeme is defined as the unlawful restraint of another's freedom of looo
motion (4 Bl. Com. 2191 CM 275337, Franoi•, 2 BR (CBI-IBT) 1,121 CY 265226, 
Conrad, 4 BR (MA.TO-MrO) 99,104J CM 212505, Tipton, 10 BR 237,245J Wharton'• 
Criminal. I.aw, 12th Ed, I. 773). It is obTious, therefore,that the proof 
in thit oue fails to •upport an allegation that aocuHd kidnapped ·Pedro, 
for the element of asporta.tion from the Tiotim's country to another is 
lacking. (And see a. 22-2101, D.c. CodeJ 18 USC 408a.) Hmrever, the evi
dence doea ahair, beyond ~ reasonable doubt, that accused committed the 
lesser am included offense of falsely imprisoning Pedro by, in the terms 
ot the speoitioation, forcibl;y and unlawtull;y seizing, imprisoning, de
taining and carrying hil!U![U age.inst his will (CU Tipton, ~). 

" 
Speoifioatjon 1, Charge II 

Accused wa.s tow:id guilty, under this speoifioation, ot halYiltg oommitted. 
an assault upon Pedro Dela Cruz with a dangerous weapon, to-wit, a reTolver, 
in Tiol-.tion of Article ct War 96. The evidence in the reoo:rd of trial re-
veals that aenral times on the night DE 17-18 December 1947 accused pointed 
a loaded .38 caliber .reTOlver at Pedro, aooomp~ng ea.oh act with menacing 
words and gesturea, whereby Pedro was put in rea.sonable fear ot immediate 
bodil7 ha.rm. J.xq &Dd ea.oh of these acts constitute the offeme of aseault 
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with a. da.ngeroua weapon (CM: 320750. ~· 70 BR 175). 

Specification 2, Charge II 

Under this specification, accused was 0onvicted of having committed 
the crime of sodom;y in violation ot Article of War 93 in tha.t feloniously
and against the order of I1&ture he had carnal connection per oa with Pedro 
Dela Cruz. According to the testimoI!iY' ot Pedro Dela Crus, acouHd inserted 
his penis into Pedro I s mouth. Pedro'-• teatimon;y in this respect ia oorro
bora.ted by th&t of Mr. Outlan to the effect that a.ooueed had told. him that -
the native wa.s going to 11 blor' }$!~used. True, Mr. Outlan wu nry drunk 
on the night of 17-18 Deoember/7lad obtained a promise ot immunity for 
telling 11all the faots." but these circumstance•, of courae, go only to 
the weight to be given to bis teatimo~ and do not destroy hi• oompetenoy
a.s a witness (CM 275547, Garrett, 48 BR 77, 106). After weighing the evi
dence upon a careful examination of the record of trial, we find no reason. 
to disturb the court's finding, implicit in its verdict of guilty of this 
speoifica.tion, that accused had oarnal copula.tion per oa with Ped,fo Dela 
Cruz. 

Civilia.n defense counsel for accused, in his briet, contends tha.t 
carnal copulation per oa (fellatio in medical jurisprudence) is not _aodom;y 
a.nd the.t e iien if it were no such copulation wa.a shown in the record ot trial 
due to the lack of evidence of emiaaion of seed. We shall consider firstly
counsel I a contention that sod~ cannot be committed per ca. 

Congress, in the 93rd-Artiole of War, denounced "sodom;y• u a. crime 
without defining that term in the Article a.nd no definition of the crw 
of sodom;y oa.n be found in the reported decisions of the chil Federal 
courts or in-other aots of Congress •. Sodomy was probably first made punish
able in the common law courts by a statute passed in the reign of Henry 
VIII. This statute ma.de "the .detestable and abominable vice of buggery 
committed with mankind or,beaat11 a. felon;y (25 Hen 8, c. 6). It was to 
remain in effect for a limited time only but was made perpetual in the 
reign of Queen Elizabeth (5 El c. 17). Neither the Statute of Henry VIII 
nor that of Elizabeth set forth what aots constituted the "Tice of buggery" 
although it was well understood that unnatural sexual intercourse wu de
cried thereby. Such unnatural acts were called sodom;y when performed 
with a human being and bestiality when performed with an animal (9 Halsbury's 
Laws of England (2d F.d) p. 397). In the case of Rex v. Jacobs (Russ & Ry 
331, 168 Eng Rep 830), decided in 1817, it was held that sexual copulation 
per os wa.a not aodom;y, leaving the impression tha.t· sodoJI\Y could be com
mitted only in a.no. No reason.a for this decision a.ppear in the report ot 
the case. There seems to have been no earlier or later reported Englbh 
case on this particular question. The Offenses against the Person Act 
of 1861 (24 & 25 Viet c. 100, •• 61), which again denounced the offense 
of buggery, threw no ne,r or additional light on the subject _here under 
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disouasion. The oase of Rex v. Jaoobs, although apparently neither fol
lowed, distinguished nor overruled in England. has had oon.sidera.ble in
fluenoe on Amerioan law. Some courts and text writers have followed it, 
or cited it with approval, as a matter of stare deoisis. giving reasons 
of their own for doing so. These authorities generally rely upon Bib-
lical passages having to do with the unnatural practioes of the men ot Sodom 
and the Biblical injunotion aga.instMhg with mankind "e.s he lieth with 
a woman• (Genesis 19. 4-8; Leviticus 20,13). Other courts and authorities 
regard the lone oase of·Rex v. Jaoobs as very slim authority indeed tor 
the proposition that sexual connection per os is not sodOII\Y, refuse to 
follow tha.t cue. and hold to the view that sexual copulation at either 
em or the alimentary oa.na.l is sodoll\Y, both being equally unnatural. de
testable and abominable (Glover v. State, 179 Irrl 459, 101 N. E. 6291 
State v. ~· 136 Me 513, 198 A 743; Ga.rra.d v. State, 194 Wis 391, 216 
1fTT96; Wise v. Commonwealth, 135 Va 757. 115 'S°TIOS. See colleotion 
of authorities in 45 I.RA (NS) 473; 58 CJ, p. 789, 8 RCL p 334; CM 278548, 
0 1 Neal, 51 BR 385 and 1st Ind at P• 396). We are di1posed to foll01r the· 
rationale of the latter line or authority. In this connection it may be 
noticed that unnatural sex connection was first denounced in Anglo-Saxon 
law as •buggery," the word "sodOilW'" not being used: Apparently, the word 
•sodo:nv" was first used in Engli1h law simply as a convenient term to 
distinguish the act of buggery with a human being from buggery with an 
animal, although later, for some reason lost in the fog of history, 
•sodo:nv" ca.me to be employed, particularly in the United States, as a. 
generic term describing unnatural sex coitionwith both man and beast 
(Wharton's Criminal La.w, 12th Ed., s. 754). Under these ciroU111Btances. 
the propriety of applying the Biblical references concerning the inhabitants 
of Sodom by way of definition of the Anglo-Saxon statutory crime of buggery, 
or of the .American common law {or statutory) crime of sodomy which clea.rly 
derives from the buggery statute of Henry VIII, seems extremely doubtful • 

. We need not rest our decision on this point upon our concept ot the 
common law only. Xhe 1917 Ma.nU&:l for Courts-Martial, in defining the 
crime of aodo:nv. stated thata 

•Penetration of the mouth of the person does not con-
stitute this offense• {MCM 1917, p 271). 

This definition is found under the general discussion of assault with in
tent to commit aey- felo~, the substantive offe?lBe of- sod~ not being 
apecitica.lly denounced in the Articles of War in effect in 1911 although 
it was listed in the 1917 Manual as a 11 orime or offense not capital• in 
violation ot the general article (MCM 1917, p 286 ). In the 1921 Manual, 
however,· the following language a.ppears in the definition of the crim 
of sodom:y, whioh orims wa.a made an offense in violation of Article of 
War 93 in the 1920 reviaion of the Articles of War, 

"Penetra.tion of the mouth of the person also constitutes 
this offense• (MCM 1921. p 439). 
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Thus, the two conflicting views as to whether carnal connection per os 
constitutes the crime of sodoJJW were brought into sharp and bold relief. 
It is inconceivable that the abrupt change in the proof required to make 
out a case of acdo:iey-, as portrqed in the 1917 and 1921 Manuals, should 
not have come to the attention of Congress (see AJl 38). That Congress 
ha11 acquiesoed in the definition of sodo:iey- given in the 1921 Manual seems 
certain, for in the 1928 Ma.nue.l for Courts-Martial it is stated -

nsodolcy' consists of sexual connection with acy brute 
animal, or in sexual connection, by rectum or by mouth, by a 
man with a. human being" (pa.r 1491c, MCM 1928. Undersccri:cg 
supplied. ) - // 

/ 

We shall next consider the contention that failure of proof ot emission 
is fa.ta.l to a. oonviction of sodom;y, or,· otherwise stated, that there is no 
copulation, in the eyes of the law, without emission. At the early common 
la.w,there was much oonfuaion on this question, there being some decisions 
to the effect that proof' of emission was ne oessary in prosecution for both 
rape and sodom;y and other decisions to the effect that it we.a not (l Ea.at,. 
FC 437J Rex v. Russell (1831), 2 M&R 122, 174 Eng Rep 42; Rex v. Reek,har 
(1832), l Mood CC 342, 168 Eng Rep 1296J Rex v. Codns (18'341', 6 C&:P 36 , 
172 Eng Rep 1272). In 1828, Parliament resolved, or attempted to resolve, 
all doubt upon this issue by legislation making it unnecessary in prosecu
tions for buggery, rape and statutory rape to prove 

"the actual Emission of Seed in order to constitute a car:ca.l 
Knowledge, but that the carnal Knowledge shall be deemed com
plete upon Proof of Penetration only• (9 Geo 4, o. 31, s. 18). 

Needless to sq, the a.bow Aot of George IV came too late to have a:ny direct 
effect upon the coimnon law of this country or its political subdivisions 
and if the only effect of that Aot were to make criminal that which waa 
not criminal before, it would be of mere academic interest here. Such 
is not the case, however, tor as can be seen from the reporter's coimnenta.ry 
upon the case of Rex v. Russell, supra, there is sound reason tor regard~ 
ing the statute a."i"""a legislative deolaratio~ of the former law on the sub
ject. The contusion existing in English law prior to the passage of the 
Statute of George IV is reflected in the jurisprudence of this country. 
some a.uthoritiea holding that emission must be proved in both rape and 
sodomy oases and other a.uthoritiea,conetruing the Act of George IV aa 
declaratory of the former la, holding that it need not be proved (State 
v. MoGruder, 125.Iowa 741. 101 NW 646, 647J Comstock v. State, 14 ~ 
205, 15 NW 355, 356J State T. Peterson, 81 Utah ·340, 17 P~ 925, 927J 
8 RCL, p 335J 22 RCL, p 1178; 58 CJ. p 790; 52 CJ, p 1016J Wharton's 
Criminal La.w, 12th Ed., s. 759, 699). We a.re inclined to the belief that 
the latter position. is sounder, for the UIU1&tura.l, or otherwise odious, 
sexual penetration of an orifice of the body is fully u detestable and 
as damaging to the public morals where the act stops short of' the occurrence 
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of an orgasm as it is where the erotio desires are thoroughly satisfied. 
The law should not be ao aolioitious of the welfare ot the oriminal a.a 
to make an issue of whether or not he has aatisfied his sexual appetite, 
tor the outrage to the publio weal is obviously complete upon the merest 
peilt:ltration. 

Moreover, u tar as milits.ry law is concerned, both the 1921 and 
1928 Manuals for Courts-Martial, in disouuiiig the crime of sodo:nv, state· 
the.ta aP.enetration alone is sufficient." (:&CM, 1921, p 439J par 149k,· 
:,.CM 1928. So also in rape oases, MCM 1921, p 412J par 148b, MCM 19287} 
Again we must hold, for the reasons stated in our discussion of the first 
contention posed by defense counsel, tha.t the iI1StructioI14 in the Manual 
as to what is required by way of proof of the crime of aodo:iey- may be con
sidered a CongressioDal definition ot that crime. 

We conclude, therefore, that the crime of' sodo:nv ii not limited to 
unnatural coition in a.no but comprehends other acts of copulation con
trary to nature, suoh as those per os, aDd that emiaaion is no't an eleJ113nt 
of proof of tha.t crime, a showing of penetration alone being sufficient. 
Sodo:nv being e.n offense Ydiich does not require proof of a specific in
tent, ~lunts.ry intoxication of an accused party to the act may not be 
considered a defense thereto unless, of course, the intoxication is ot 
such a degree that accused was physically disabled from performing, or 
participating in, the alleged criminal act (CM 237825, Gage, 1 BR (ETO) 
299,307). The court was not conTiD.Oed that accused's intoxication was 
diu.bling, from a sexual standpoint, at the time he we.a shown to have had 
sexual intercourse per os with Pedro Dela Cruz 8.Ild we find no reason to 
disagree with the court in this respect. Consequently, we are of tha 
opinion that the findings ot the court that a. ccused was guilty ot ha.Ting 
committed aodomy per os with Pedro Dela Cruz, in violation of .Article ot 
War 93, a.re supported by the evidenoe. 

5. Records ot the Department of the Anrry shc,,r that acoused ia 34 
yea.rs of age, is ma.rried and has one ohild. He is a high school graduate 
and attended the Newark, New Jersey, Vocatio:na.l School tor four 7ear1, 
studying Industrial Chemistry. In civilian life he was a salesman tor 
the Hub Vacuum Stores, Newark, New Jersey. He served in the New Jersey. 
National Guard from 18 November 1932 to 17 November 1938 aDd trom 13 
October 1939 to 2 August 1940 a.s an enlisted man. On the latter date 
he was appointed a second lieutenant or Infantry in the New Jersey • 
National Guard. He wu commissioned a seoond lieutenant ot Infantry 
in the National Guard of the United Sta.tea on 16 September 1940 and 
was ordered to a.otive duty on that date. On 1 February 1942 he 1r&1 pro
moted to the grade or first lieutenant, in the A:r'lfV of' the United States, 
and on 20 November 1943 he wa.s promoted to the temporary grade ot captain. 
He sernd in the Amerioan Theater as an Int'a.ntry platoon leader, oompan;y 
commander. and special service officer and in the Mediterranean Theater, 
trom 25 January 1945 to 16 August 1945, as an Infantry unit training 
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officer ani commander in a replacement depot. Returning to the United 
States, he entered upon terminal leave on 23 October 1945 to revert to 
inactive status on 13 February 1946. Before his terminal leave expired, 
he again entered upon active duty at his own request. On 29 November 
1946, he was detailed in the Quarteraster Corps and by War Department. 
Orders, dated 9 December 1946, he was assigned to the Pacific Theater. 

6. William A. Lord, Jr., Esquire, and Thomas A. o•Callagha.n, Esquire, 
appeared before the Board of Review and ma.de oral argument and filed a. brief 
on behalf of aco~ed. Careful consideration has been given to both !-l"gu
ment. and brief, including the exhibits attached to the brief consisting 
of a.ffid.aTits of accused and others relating to the conduct of the pre-trial 
investigation ani the trial and to the credibility of certain witnesses 
against accused. Accompanying the brief a.re letters and a.ffidavits from 
twenty-six; persona who knew accused in military a.nd civilian life teatif;y
ing to his excellent character a.s an officer, gentleman, husband and 
father. The Board of Review is also in receipt of a letter fram civilian 
defense counsel inolosing a letter from accwsed's wife to the President 
and photographs of accused, his wife and child. 

1. The court was lega.lly constituted and had jurisdiction over aocuud 
and of the offenses. Except as noted herein, no errors injuriously- affect• 
ing the substantial rights of a.couu4 were committed during the tri&.l. In 
the opinion of the Board of Review the record of trial is legall~ sufficient 
to support the findings of guilty of Charge I and Speoif'icationa. l' and 2 
thereumer, legally sufficient to support only so much of the finding o_t 
guilty of Specification 3, Charge I, as involves a. finding that _accused 
wrongfully struok Pedro R. Dela Cruz with his hand at the time and place 
alleged, legt.lly sufficient. to support only so much of the finding ot 
guilt,r ot Speoifioation 4 of Charge I as involves a finding that acouaed 
wrongfully-, unlawi'ully a.nd falsely imprisoned Pedro R. Dela. Cruz at the 
time and place and in the manner alleged, legally sufficient to support 
the findings of guilt;r under Specification 1, Charge II, legally suffioient. 
to support the timings of guilty of Charge II &?Id Speoif'ica.tion 2 thereUDder 
and legally sufficient to support the aentence a.a a.pproTed by the reTiewil:lg 
authority a.nd to warrant oonf'irma.tion thereot. Dismissal is authorized 
upon oonviotion or an officer of a. violation of Article of Wa.r 93 or 96 
·and penitent.iary confinement is authorized under Article of War 42. where 
the period or coni'inem.enf. adjudged is more than one year, upon a conviction 
of fa.lse imprisonment (D.c. Code,•• 22-107), assault with a. dangerous 
weapon (n.c. Code, s. 22-502) or sodollliY' per os ( D.c. Code, a. 22-107J 
par 90.!,, MCM 1928). 
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JAGO, D~pt. ot the A.rnu, Washington ,25, D. c. 

TOa . rhe Secretary of the Arm:, 

l. Pursuant to Exeoutive Order No. 9556, dated May 26, 1945, there . 
a.re transmitted herewith tor ;your action the record ot trial and the · · 
opinion of the Boa.rd ot Renew in the case ot Captain John .T. Mullarke7 · 
(0-400135), Qua.rtermaster Corps, Marbo Sector, American Graves Regiatra• 
tion Servioe, APO 244. · 

2. Upon trial by general court-martial this oi'tioef was found guilty 
of having been drunk alld disorderly in oamp (Speo_ 1, Chg I), ot having, 
through carelessness, discharged a. firearm in his quarters (Speo 2, Chg I), 
of havizig wron~fully struck Pedro R. Dela. Cruz in the fa.ce w1th his hand 
(Spec 3, Chg IJ, of havizig wrongfully e.ncl unlawfully kidnapped Pedro R. 
Dela Cruz by forcibly and without authority ot law seizing, impriaoning, 
detaining and oa.rrying him away against his will (Speo 4, Chg I) and ot 
having assaulted Pedro R. Dela Cruz with a dangerous weapon., to-wit, a 
revolver (Speo l., Chg II)., all in violation of the 96th Article of War. 
He was also found guilty of' ha.vi~ ool!ll!litted the crime of sodomy by 
feloniously and e.g&.iMt the order of nature having oa.rnal oonileotion per 
01 with Pedro R. Dela Cruz, in violation of .Artiole of War 93 (Chg II e.:nd. 
Spec 2 thereunder). No evidence of ury previous oon'Viction wu introduced. 
He wu aentenoed to be dis:nissed the service., to forfeit all p,q and allc,vr
ances due or to become due a.nd to be confined e.t hard labor a.t suoh plaoe 
as the reviewing authority might direct tor twenty yea.re. The reviewing 
authority· approved the aentenoe but reduced the period of oonfinemeut; 
to seven years., des1gna.ted the United States Pe:Q!tentiary, MoNeil Islam, 
Wa.ahington, or elsewhere ,is the Seoreta.ry ot the Arm:, might direct, as 
the pla.oe ot oon!'inement., a.nd f'onre.rded the record of trial tor action 
under Article of War 48. 

3. A summary ot the evidence may be found in the aooompanying opinion 
of the Board of Review-. I oonour in -t?he opinion of the Boa.rd of Review that 
the reoord ot trial i& legally sufficient to aupport the findings of guilty 

· of Charge I ~ Speoificatiom l and 2 thereunder, legally auf'tioient to 
support only so. much of the fi.Ilding ot guilty of Speoitioation 3, Charge 
I, a.a involvea a finding that aooused wrongfully struck Pedro R. Dela 
Cruz with hia hand at the time and pla.oe alleged, legally suftioieJit; _to , 
support only so much of' the finding of guilty of Speoifioa.tion 4 of 
Charge I aa involve• a .finding that aoouud wrongfully, unlawt'u.117 alJd 
falsely imprisoned Pedro R. Dela Cruz at the time and plaoe and in the 
manner alleged, ,legally sufficient to. support the_ .findings ot guilty under 
Speoitioatio~ 1., Charge II, legally auf'tioieJit; to support the fincli~gs 
of guilty of · Charge II and Speoifioation 2 thereunder and legally- suff'1• 
oient to support the aentence u approved by the renewing authority' and 
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to warrant conf'irins,tion thereof. 

On the evening of 17 December 1947. ac:cused and a civilian embalmer 
named Orch Booth Outlan were present in the l!a.rine Officers Club located 
on the Island of Saipan. They imbibed a considerable a.mount of intoxi
cating liquor at the Club and about 10a30 p.m. left in a jeep driven by 
acoused•. They then went to the quarters of a Sergeant Proctor. where 

. aocused brandished a .38 caliber revolver in a somewhat oa.reless ma.nner. 
Outle.n was "absolutely drunk" and accused was "under the influence of 
drink" but was not as drunk as Outlan. A.c:cused and Outlan left the ser
geant's quarters about 2a00 a.m •• on 18 December. and proceeded towards 
accused's quarters in the jeep. On the wey, they ca.me upon a truck carry
ing native guards to their places of duty. A.ccused stopped the truck and 
questioned the occupants as to their business. Receiving a satisfactory 
reply, he told them to proceed but almost immediately stopped them again. 
This time. at the point of his 1evolver. he lined up the buards outside 
their vehicle and asked each his name and age. He then allovred them to 
go on their way once more. Shortly thereafter, he ordered the truck to 
come to a halt for a third time. firing three shots from his revolver 
to give force to his order. ·When the truck stopped, he again lined up 
the guards. A.caused pulled out of the line a 19 year old guard na.imd 
Pedro R. Dela Cruz and a 20 year old guard Victorino Guerreo. He held 
Pedro by the shirt .front and fired two or three shots between the two 
guards. saying to Pedro•. "Do you want to die now." Pedro was then placed 
in the jeep by accused. who held his revolver pointed at Pedro's side. 
and the jeep proceeded towards accused's quarters. Outlan was under the 
impression that a.coused had taken Pedro for the purpose of questioning 
him about the murder of om Captain Witma.rsh which had ooourred on the 
Isla.!ld of Saipan sometime pr~viously. On the wey. accused blindfolded 
Pedro and told him. pointing the revolver at him. that he was going to 
kill him "now. u Pedro took the blindfold off, said he was "s orry11 and 
asked a.oouaed not to kill him. Accused then drove on. 

Arriving a.t accuse'd' s quarters• which were located in the 53rd Station 
Hospital area. accused, Outlan and Pedro went inside. accused leading Pedro 
by the arm. When the lights in the quarters were turned on. accused asked 
Pedro for his billfold. It was handed over to accused who looked through 
it and then laid it on the table. Accused then ordered Pedro to undress 
and when Pedro refused accused slapped him three or four times with his 
open hand. Pedro began to undress and accused and Outla.n went outside on 
the porch for a. oan o.t' beer. When they returned, Pedro had ta.ken off only 
his outer clothing and accused pointed his revolver at him and ordered him 
to completely undress. Pedro, being afraid, obeyed accused. Accused fired 
his revolver at the ceiling, reloaded the weapon and asked Pedro if he knew 
"what this is for. 11 Accused .again told Pedro he was going to kill him, 
whereup_on, Pedro again said he was "sorry." Accused fired another shot, 
wounding his thumb in the process. Outlan was apparently in the latrine 
when the revolver was fired and upon returning he took the revolver a.way 
from accused. Outlan and aoc:used then went outside where Outla.n asked 
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aocused to let him take Pedro with him.. Aooused, who wa.a "pretty drunlc8 
a.t the ti.ma, ref'uaed. Outla.n le.ft aooused and started for his quarters 
in the jeep but a.f'ter travelling a. short dista.noe he deoided to return 
for accused's trip tioket. The lights in accused's quarters were off 
when he arri-ved an.i he called for accused to oome out and to bring the 
trip ticket with him. This acouaed did. At this time, aoouaed told 
Outla.n that Pedro wu going to 11blow• him am asked if Outlan wanted a 
•blCJW' job.• Outlan ref.used and departed in the jeep• 

.After Outla.n had left, accused told Pedro to lie on the bed. When 
Pedro refused, aooused pushed him on to the bed and got on .top of him. 
Aooueed was completely nude at the time. Thereaf'ter accused performed 
aevera.l acts of wma.tural sexual copulation with Pedro by ill48rting his 
penis in Pedro's mouth. He slapped Pedro on several ocoasiona when Pedro 
refused to submit to his la.soivious advances • 

.A.ooused chose to testify under oath in his own behalf at the trial. 
He stated that he had been drinking with Outlan at the Ma.rine Oftic~rs' 
Club on the eveniIJg of 17 December. He remembered Koing to Sergeant 
Prootor's quarters, being alongside a truok:, hurting hia "fiIJger11 in his 
quarters, starting to undress and lying down on his bed. . That was 11all• 
he remembered. On other ocoaaions, he had failed to remember "some of 
the _things" whioh had happened while. he was d~iDldng. 

· 4. As pointed out by the Boe.rd of Review in its opinion, the evidence 
fails to shCM" that aocused wrongfully atruok Pedro in the ra.ce with his 
ha.nd a.a alleged in Specifioa.tion 3, Charge I, but does aui'ticiently show 
that he .committed the offense of wrongfully striking Pedro with his hand, 
which offeme is included in the specification in question. Also, although 
the record of trial contains no proof' that accused kidnapped Pedro as al
leged in Specification 4, Charge I, an essential element of' kidnapping 
being aspor.tatio.n of the victim from his own country (or sta.te) to another, 

. there is ample evidenoe that acoused f'daely. impris.oned Pedro.The offense 
or false imprisonment is lesser than e.Xld necessarily included in the offense 
of' kidnapping here alleged. 

5. , Aocwied is 34 ye~rs old, married and has one child. He is a 
· high sohool gra.duate and a.ttended the Newark, New Jersey, Vocational , 
School for four years, studying Industrial Chemistry. In civilian life 
he was a salesman tor the Hub Vaouum Stores, Newark, lfow Jersey. Re 
served in the New Jersey National Guard from 18 November 1932 to 17 
November 1938 and from. 13 October 1939 to 2 August 1940 as an enlisted 
man. On the latter date he was appointed a. second lieutenant ot Infantry 
in the New Jersey Natioil&l Guard. He 'PaS commissioned a aeoond lieutenant 
of Infantry in the National Guard of' the United States on 16 September 
1940 a..nd wu ordered to aotive duty on that date. On l February 1942 
he was promoted to the grade ot first lieutenant, in the Anrf¥ of the 
United States, and on 20 No~mber 1943 he was promoted to the temporary 
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grade ot. oa.ptain. He served in the America.n Theater a.s an Infantry 
platoon le&der, oompa.zv commander e.nd speoial service officer a.nd in 
the Mediterranean Theater, from 25 January 1946 to 16 August 1945, e.a 
an Infantry unit tra.ining officer and oommander in a replaoement depot. 
Returning to the lhited States, he entered upon terminal leave on 23 
October 1945 to revert to ina.otive sta.tus on 13 February 1946. Before 
his terminal leave expired, he again entered upon aotive duty at his own 
request. On 29 November 1946, he was detailed in the Quartermaster Corps 
and by War Department Orders, dated 9 December 1946, he was assigned to 
the Pacific Theater. The military record of accused as it a.ppea.red on 
Forms 66-1 and 66 was received in evidence at the trial. Also introduoed 
in evidence were several letters of oommemation which aocused had reoeived · 
throughout his military oareer. It appears from acoused's Form 66 that 
his servic• from.September 1940 to September 1947 we..s, on the average, 
superior. 

6. William A. Lord, Jr., Esquire, a.nd Thomas A. O'Callagha.n, Esquire, 
appeared before the Boa.rd of Review am made oral argument a.nd filed a 
brief on behalf of aoou.sed. Caretul consideration has been given to both 
argument and brief, inoluding the exhibits attached to the brief oonaiat
ing of affidavits of acou.sed a.nd others relating to th~ conduct of the 
pre-trial investigation and the trial am to the-credibility of oertain 
w1 tnesses against accused. Aooompa.tzying the brief are letters aDd a.f,:1-
davits from twenty-six persons who knew accused in military and civi~ian 
life testifying to his excellent charaoter as an offioer, gentleman, 
husband and father. The Boa.rd of Review is also in receipt of a letter 
from civilian defenae counsel inolosing a letter from aooused's wife to 
the President. · 

7. I recommelld that only so muoh of the finding of guilty of Speci
fioa.tion 3, Cha.rge I, as involves a finding that aooµsed wrongfully struck 
Pedro R. Dela. Cruz with his he.n:l at the time a.nd plaoe alleged aDd only so 
muoh of the finding of guilty of Speolfication 4, Charge I, as involves 
a finding that aooused wrongfully, unlawfully anc1 ...falael;y · imprisoned Pedro 
R. Dela Cruz at the time, plaoe and in the manner alleged be approved. I 
also reoonnnelld that the sentence a.a approved 1)y the reviewing authority be 
confirmed, but, in view of the long and e:mel,lent service of aocused prior 
to the commission of these offeD.Bes, that the period of confinement be re
duced to five (5) years and that the sentence as thus modified be carried 
into exeouti~n. I further reoommelld that a·u. s. penitentiary be desig• 
nated as the pla.oe of confinement. 

8. Inoloaed is a. form of action designed to carry into execution. 
the foregoing recommendation, ShtWrT7'-,~t meet with 7our approval. 

2 Inola 
1. Record. of trial Ma.jor General 
2. Form o£ a.otion . The Judge Advocate General · 

( GCMO 122, 23 June 1948 ) • 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. C. 

JAGK - CM 328877 
5 APR W48 

UNITED STATES ) 1ST AIR DIVISION 
) 

v. 

Private CHARLES O. DIXON 
· (RA. 18177658), Company C, 
822nd Engineer Aviation 
Battalion 

) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at Head
quarters 1st Air. Division, APO 239,
.5 and 6 January 1948. Dishonorable 
discharge and confinement for l.if'e. 
Penitentiary. 

REVIEW by the BOARD OF REVIEW 
SILVERS, ACKROYD and LANNING, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the soldier.named above. 

2. The accused was tried upon the following charge and specifica
tions 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Charles O Dixon, Company c, 
822nd Engineer Aviation Battalion, APO 239, did, at Kosa,. 
Okinawa, on or about l October 1947 with malice aforethought, 
willfully, deliberately, feloniously, unlawfully, and llith 
premeditation, kill one, Shiga Okuma, a human being, by 
striking her on the head with a pistol. 

He pleaded not guilty to and was found guilty of the charge and specitica
tion. No evidence of previous convictions was introduced. He· was sen
tenced to be dishonorably discharged the service, to forfeit all pay and 
allowances due or to become due, and to be confined at bard labor at such 
place as the reviewing authority might direct for the remainder of his 
natural life. The reviewing authority approved the sentence, designated 
the "United States ·Penitentiary, McNeil Island, Steilacoom, Washington," 
as the place of confinement and fonrard~d the record of trial for action 
"un?er Article of War 48.• 

3. Evidence. 

The accused was see-Ji in the area of his quarters at about 
11:00 p.m. on 30 September 1947 (R. 91, 93., 94., 95). .A.t about midnight 
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or shortly thereafter on l October 1947 he appeared at the house of 
Inafuko in the district of Koza, ~re he tried to purchase a female 
child. Being unsuccessful he 'W8nt to the house next door., where he !ound 
a high school boy., Tokeshi Isao, standing at the door. Tokeshi pushed. 
the accused aside as he tried to enter. The accused retaliated by beat
ing the boy but left llhen Inafuko threatened the accused with a stick 
(R. 7, 81 ~-18). About this time three civilian policemen arrived. Whfm: 
one of them drew his pistol the accused ran away and the policemen gave 
chase. They caught.up with the accused who then snatched a pistol !rom 
one of the policemen and thereupon again ran awa:r (R. 19, 201 27). He was 
next observed at the house of Seiyei Olruma 'Whose wife., Shige, Oku:ma ran 
out the back door (R. 301 31). The accused pointed a pistol at Seiyei Okuma 
'Who ducked beh:ind a water barrel. The accused then chased after Shige 
Okuma., caught her by the ann and dragged her to the top of a rise about 100 
meters from Okuma•s house~ In the maantime Seiyei Okuma climbed to the 
top of his roof., where he beat on a can to summon help. He then. proceeded 
in the direction taken by the accused. While Seiyei Okuma was climbing 
up the hill the accused fired one shot at him., two shots in the direction 
o! a native llho was sounding an alarm in the village, and two more shots 
the direction of which could not be ascertained. The accused was :recog
nized as the person 'Who was dragging Shiga as it was a bright moonlight 
night (R. 14, 27., 40., 52). Seiyei Okuma after reaching a point within 
thirty-six feet of accused., saw the accused's "hand go in a striking 
motion., up and downn {R. 20, 34-38., 39, 40). Seiyei Okuma went to the side 
of his rlf'e who was unconscious am bleeding badzy. He observed four 
wounds about her face an:i head (R. 34).· She died a few hours later in 
a hospita.1 as a result of the wounds inflicted upon her. The injuries to 
Shiga Okuma according to Kishimoto Koken, the attending physician, con
sisted of compound fractures of the parietal bone and the occipital bone, 
a !racture of the left clleek bone, a contusion of the le.t't temple bone and 
the brain, bruises in the vagina and outer genital organs and scratches in 
front of the vagina (R. 54-55). 

The accused, upon leaving the scene of his attack upon the Okinawan 
woman,· was· pursued and captured by civilian policemen and other Okinawans 
(R. 28, 41, 44, 45, 52) at a point about 200 meters (R~ 22) from the 
place llbere the attack took place. 

The defense stipulated accused was the sw colored soldier who ,ras 
captured near the scene 0£ the crime (R. 45). ·'lbe pistol was found near 
the scene of the attack about 6::00 a.m. (R. 21, 22). . · 

The accused's written pretrial sta~ement was identified b;r Lieutenant 
Rogers, the crlminal investigation officer who took the statement and 
admitted in evidence over the objection of the defense atter accused and 
Oth~r witnesses testified as to the voluntar., nature theNof (R. 58-82) • 
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The accused was swom as a witness and testified only concerning bis 
pretrial statement. Lieutenant Rogers brought him to bis office at 
about 11 a.m. on l October 1947 without the accused having had any sleep 
since his comission 0£ the offense. After having been questioned by 
Lieutenant Rogers the accused signed a two page typelll'itten statement 
within an hour 0£ bis arrival at the oi'i'ice. He claimed ha neither read 
the statement nor was it read to him. He further claimed he did not 
know what the statement contained until it was read to him by his assistant 
defense counsel just prior to the trial. After a recess of the court he 
COITected himself saying that Lieutenant Dallman1 the investigating 
ofi'icer had read it to him. He could not remember what occurred after he 
was taken into custod;y because he was •beat up". Lieutenant Rogers told 
him "If you keep lying, you'll have more knocks on your head". He 
signed the statement because he was afraid of the .45 calibre pistol 
which Lieutenant Rogers had laid on his desk pointing toward him and 
because he had heard of the brutal methods used by police. He was also 
:intimidated by the presence of' other C.I.D. agents and an interpreter. 
However, they did not "strike, shove or slap" him or make any threats or 

· promises to him. Lieutenant Rogers told him it would be easier £or him 
1£ he told the truth am if' he didn't he would hang (R. 6')-76). 

The C.I.D. agents and tha interpreter took the stand and denied the;r 
were p.-esent during any of the time that accused was with Lieutenant 
Rogers (R. 761 711 82). 

Lieutenant Rogers testi!ied he explaiDed to the accused all o! hi.I 
rights under Article of War 24. He denied all o! tbe contentions of' 
the accused except that he did say he may have made some reference to the 
obvious bumps on accused's head while they nre at the proTOst marshal's 
o.ffice, where they had an argument. Also, he ma.y have told accused to 
cease ]3ing atxl he could not remember whether he put his gun on bis desk 
or not (R. 5~21 79-82). · 

The accw,ed 1s statement C(lltained an admission of' his attack upon 
Shiga Okuma by striking her three times with the :Eiistol he had taken !rom 
the civilian policeman. · 

The defense produced several witnesses 'Who test1!1ed that they 
observed accused 1n the area ot his quarters from 10 to 11 p.in., and 
that in their opinion ha was drtmk. Honver1 the civilian policeman and 
other witnesses testified that he did not appear to be drunk although some 
o! them detected an odor ot alcohol on bis breath (R. 25, 281 91-95). 

The rights of accused as 8 witness 1181'9 explained to him and he elected 
to l'8Jl41,n silent (R. 96). · 
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. 4. Discussion. 

The evidence produced in this case establishes beyond a reasonable 
doubt the guilt of the accused of the charge am its specification. 
Shortly after midnight on l October 1947 the accused, after having made 
an illegal entry into one native's house, 1 and having been frustrated 
in an attempt to enter another, conmitted an assault md battezy upon 
the native boy who was guarding the entrance thereto. He then entered 
a third native's house nth a dram pistol. When his presence was dis
covered the woman of the house, Shiga Okuma, ran out the back door. The 
accused pointed his pistol at Seiyei Okuma, the woman's husband, ran 
a.t'ter the woman, caught her by the arm and dragged her bodily a distance 
of about 100 meters to the top of a knoll for the apparent purpose of 
having illicit sexual relations 1'11:h her. While dragging his victim along 
the ground and upon reaching the top ot the knoll he fired five shots 
from his pistol in the direction of various natives. He then committed 
a most brutal and vicious attack upon his victim by striking her about the 
face and head ll'ith a pistol llithin plain sight of several natives. As a 
direct result of such attack by the accused, Shiga Okuma died in a hos-
pital a few hours later. · 

Malice, which is the essential element of murder, may be presumed 
where a deadly weapon is used in a manner likely to produce death and 
death is actually the result of such use (CM .324519, Davis. butt or stock 
of carbine considered a deadly weapon; CU ,325492, Mosley, a blunt instru-
ment so considered). · 

The defense objected·to the admission in evidence of the accused's 
pretrial statement, whidl amounted to a confession, wherein the accused 
stated he did attack Shiga Okuma by striking her several times with a 
pistol. The claim of the accused that he was compelled to sign the state
ment through fear of the pistol of Lieutenant Rogers or of being beaten is 
not tenable.. If Lieutenant Rogers had his pistol on his desk, which fact 
he coold not remember, he mmt have had it there as a natural precaution 
in Tin of tm character of the crime it was suspected the accused had com
mitted. There was no en.dance that Lieutenant Rogers picked up the pistol 
or threatened accused 111th it in any way. In the absence of such en.dance· 
it is impossible to UDierstand ~ the accused was afraid tmless the sight,,.. 
of the gm produced tmwelcome memories in his mind conceming his attack 
upon Sh~e 'Okuma. Even if the latter be true, it can hardly be said that the 
confession was involuntary if accused was thus induced to make it. The 
accused could not have been afraid 0£ being beaten because he admits be.tore 
the court no violence or threats were used by Lieutenant Rogers. It does 
not appear in the record how or when he received the •bump on his head"• 
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It is as reasonable to assume they were result of the violent handling 
he received at the hands of the Okinawans 'When he was captured as to 
assume such injuries •re result of a beating given accused by military 
authorities. The record fails to di~lose my substantial evidence that 
the statement of accused was given involuntarily. It foll011'8 that the 
court comnitted no e?Tor by admitting the accused1s statement. 

Complete evidence having been produced as to the voluntary nature 
of the statemnt of the accused it became a question of fact and the de
cision of the court is final thereon (CM 320230, Huf'fman, 69 BR 261, 
267; Cl[ 325378 Catubig; Cl4 329162 Sliger). 

5. · The court was legally constituted and had jurisdiction over the 
accused and of the o.ff'ense. No errors injuriously affecting the sub
stantial rights of the accused wre comnitted during the trial. The 
Board of' Renew is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty' and the sentence. A 
senten~e of death or imprisonment for life is mandatory upon a convic
tion of a violation of Article of' War .92. Confinement 1n a pen1tential'1' 
is authorized,by Article of War 42 for the o.ff'ense of murder, recognized 
as an offense of a civil nature and so punishable by penitentiary confine
ment for more than one year by Title 22, Section 2404, District of 
Columbia Code. 

/~~ Julge Advocate 

,#IWJ!rrl .Judge Advocate

~-1 ,Judge Advocate 
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DEPARTMENT OF THE ARMY (269)In the Office or The Judge Advocate General 
Washington 25, DC 

. IO MAY 1948JAGH CM 328684 

UNITED STATES ) EIGHTH ARMY 
) 

v. ) Trial by- G.C.M., convened at APO 
) 343, 30 October, 4,5,6,7 November 

Private First Class JACK C. HALE ) 1947. Hale and Mullin:nix: Dis
(RA 44169013), Private MA.URICE F•. ) honorable discharge am confine
JENSEN (RA. 17219065), and Technician ) ment for life. Jensen: Dishon
Third Grade RALPH A. MULLINNIX (RA. ) orable discharge and confinement 
181.34409), all or 78th Engineer Main ) for twenty (20) years. United 
tenance·Compa.ny, 598th Engineer Bas~ ) States Penitentiary-, McNeil Island, 
Depot. ) Washington. 

REVIE.vfeytheBOARD~REVmi , 
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates 

\ 

1. The Board of Review has examined the record of trial in the 
case o! the soldiers named above. . 

2. The accused were tried, on a rehearing, upon the following 
Charges and Specifications: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Technician Third Grade Ralph A•. 
Mullinnix, Private First Class Jack C. Hale, ani 
Private Maurice F. Jensen, all or the 18th Engineer 
Maintenance Company, 598th Engineer Base Depot, ·APO .• 
503, acting jointly and in pursuance of a common 
intent, did, at or in the vicinity o:r Yokohama, Honshu, 
Japan, on or about 7 June. 1947, will.fully, unlawfully, 
feloniously, foroeful.ly and against her will, seize, 
kidnap and carry away one Hatsuko Kanai, a Japanese 
woman, with intent to hold and detain and who did hold 
and detain said Hatsuko Kanai, with the intent and pur-
pose o:r committing rape. · 

ADDITIONAL CHARGE: Violation of the 92nd Article of War. 

(The accused Technician Third Grade· Ralph A. MullinniX, Private 
First Class Jack C. Hale, and Private Maurice F. Jensen, were 
tried separately on the following _specification). · 

Specification: In that * * *, 78th Engineer Maintenance Com-
paey-, 598th Engineer Base Depot, APO 503, did,· at or in 
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the vicinity- or Yokohama., Honshu., Japan, on or about 
7 June 1947, forcibly-, .feloniously., against her lfill, 
have carnal knowledge or one lJatsuko Kanai, a Japanese 
woman. 

Each ·accused pleaded not guilty to and was found guilty of the Charges 
and Specifications. No evide~e of previous convictions was introduced. 
Each accused -was sentenced to be dishonorably discharged the service., 
to forfeit al1 ~ and allowances due or to become due, and. t_o be con
fined at hard labor for the term ot his natural lite. The reviewing 
authorit'y approved the sentences., but reduced the period ot confinement 
to twenty- yea.rs as to accused Jensen., designated the United States 
Penitentiary., McNeil Island., Washington, or_ elsewhere as the Secretary 
-ot the Army ma.-y- direct, as the place of confinement, and forwarded the 
_record.of trial tor action under Article of War So½. 

3. Evidence tor the prosecution• 

. lliss Hatsuko Kanai, the prosecu:trix, a· Japanese national., testified 
substantially' as follows: at about 2100 hours., 7 June 1947., she., her 
mother Ichi·Kanai., ani atriend., .A.tsuko Murai., were wallcing home.from a 
theater 1n the vicinity- ot Yokohama, Japan. An American J.rrrr:, truck 
with three soldiers aboard. approached them 1'ran the rear and stopped 
abou.t eight teet ura7 from them. She identified the accused, Sergeant 
lmllinnix, as the. driver of the truck, Pi'c Hale as the soldier who sat 
next to·the driver 1n the cab or the truck and Private Jensen as the 
-soldier 1Fho was 1n the body of the truck (R 22-23). The accused Ha.le 
dismounted trca the truck and spoke the words npom-pom11 (meaning sexual 
intercourse)to the Japanese nationals, apparentl-y- in the interrogator.,. 
form, to which Hatsuko Kanai replied 11 No. • Accused Bale then pulled 
Hatsuko by- the band am put her on the truck on the driver's seat between 
1lu.1 H nn1x and himselt (R 23,2S). Witness stated that she did not go with 
Hale -1JJ1n~, that it was against her will and that she .tried to get 
ott the truck but that llullinnix., the driver, grabbed her, pressed her 

. I 

dOlm and said 11don•t you get ott.• (R 24). She did not er.,. for help 
when she was being. placed in the truck (R 39) but when she heard the 
soldiers talking about "mama-san" (her mother) she was afraid her mother 
might be put into the truck so she told her mother "Go away mother. 11 

(R 2S). · .l.tter the prosecutrix was on the truck, the tru.ck started down . 
· the road and when another vehicle approached them from the opposite direc
tion, .·the· 1oldier1 pished her head down betlreen the seat am the engine. 
The track :turned ott the h1.gmra7 1i1to a side road and got. stuck 1n a· · 
rice field (R 26). J.ccused. Hale then took Hatsuko•s ld:mono ott completel1" 

· and he .told her- to· take ott. her undenrear. She tried to prevent her 
clothes from -being removed- by bnld1Dg her two arms across her breast. 
but JtaU1nn:lx pulled·ott a part ot her clot,hes and Hale 11helped11 .her .·. 
take another part ott•. Bale tal.d her that 1t· she did not remove. her 
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clothes "I am going to strike you. 11 (R 26-27). ilhen all or Hatsuko's 
clothes were taken orr one or the soldiers (she did not know who) told 

· her to come to the back of the truck and lifted her from the cab to 
the ground. One of the soldiers spread her clothes on the~ and 
told her to lie down (R 28). Hale told her •I£ you don't lie dOffll I 
going to strike you.• (R 30). Hatsuko lay down and the driver 
(Mullinnix) got on top of her and had sexual intercourse with her. 
Witness stated that she knows what sexual intercourse is "Because I 
wasn't a virgin."; that the driver (Mullinnix) put his penis within 
her sexual organ; and that she could tell when his penis was in or 
out (R 30-31). She further testified that she did not try to stl:>p 
the driver from having sexual '3.ntercourse with her because "That was 
late at night and if I run away I might get caught again so I did not 
call for help. I.f I refused him why I might get killed so I did not 
do anything. 11 She then testified as follows: 

"Q• Did the driver hit you? 
A. Yes, he hit me. 

Q. How many times? 
A. Once or twice•. 

Q. Did the driver threaten you? 
A.. Yes, he did. 11 (R 31,33) · 

Mter accused Mullinni.x finished having sexual intercourse.with her, 
the accused Hale got on top of her and had sexual intercourse With her. 
His penis penetrated her female organ. When asked whether she tried to 
stop him, she replied, 11 I tried rise but he told me 1lay down.'" She 
then testified as follows: 

11g. Did he hit ;you? 
A.. Yes, he _struck me. 

Q. Did he threaten you?
A. He did." (R 31-32,33) 

When accused Hale completed this act or intercourse, the accused Jensen 
got on top or Hatsuko and had sexual intercourse with her. Hi:: penis 
penetrated her female organ. Accused Jensen did not hit or threaten 
Hatsuko and she stated that she did not try to stop Jensen from having 
sexual intercourse with her because "I thought the little fellow /Jfalif
might strike me if I do not obey- him.", and that she was afraid of Hale 
because 11 He threatened me most so I was scared." When asked, "At any 
ti.me during any of the. three periods did you give a.n:,v one or these men 
permission to have sexual intercourse?", she replied, "No, I did not; 
but I might get killed if I don't let -them do it what they want. 11 (R 
31-32). Following the accused Jensen's act of sexu.al.intercour~e, each 
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accused, in turn, again had sexual intercourse with the witness and 
the accused Hal.e repeated the sexual act a third time (R 32-33) • During 
this period of ·sexual intercourse with the three accused a Japanese 
civilian passed through the area and talked to the little fellow (Hale) 
and to the taller fellow (Jensen). Hale was saying something about "uma . 
uma., 11 which means "horse11 in Japanese. The Japanese national ,passed along
side where Hatsuko was lying and the witness stated that at that time 
she called for help saying "tasukette." She only cal.led out for help 
once because Yullinnix., who was having intercourse with her thm put 
his hand over her mouth ·and told her 11 quiet." Mullinnix. hit her at 
that time. Accused Hale and Jensen then went away looking for a horse 
(for the purpose of pulling the truck out of the mud) and Hatsuko tried 
to run into a house which was nearHiy but Mullinn1x eaught her (R 33-.34). 
When asked why she did not call out for help when she saw a house near-
by, she stated, nr could not say or speak aeything because that little 
fellow /flale7 --'if' you talk I am going.to strike youl So I did not. 11 

(R 35) - . · 

When the accused completed their acts or intercourse with the 
witness at the truck, they took her to a farmhouse close by. To the 
question., "Did you go with them willingly?"., she answered., "I been 
accompanied by them and they took me to this house. If I get there I 
could see someone at ·1east and I cou,ld call for help.*** I just put 
my okoshi on and I followed them. * * * Yes, I put my clothes on and 
went. n At the farmhouse the .farmer let them in and gave them a room 
to sleep in. She did not say any-thing to the farmer and could not 
"because this little fellow !Jf.ali/ following me even I go to the latrine 
or any other place. 11 \\'hen they went to bed she slept between accused 
Hale and Jensen while Mullinnix slept in an adjoining room. D:m-ing the 
night Hale again had sexual intercourse with her. She stated that she 
did not give Hale permission to have intercourse with her but she did 
not call for help for the reason that II If I talk I might get struck 
again, and I didn't know where this occupant sleeps in this house. 11 

(R 36)._ . .. 

The accused went to sleep and when the witness heard.them snoring 
she got out of bed, woke up the lady of the house and asked her where 
the closest police box was. The lady of the house refused to help the 
witness at that time of the night (midnight) so the witness returned 
to the room where she had been origina.lJ.¥. The witness did not sleep 
during the night and at 0500 hours in the morning she borrowed·a 
kimono from the lady of the house, wore it under her own kimono and 
then walked outside barefooted and went home (R 36-37). 

On_ cross-examination the witness explained certain pertinent 
· questions as follows: 

"Q• Did you cry for help 'While you were being supposedly 
carried to the truck? · · 

A. No, I did not cry at the time. 

* * * 
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. -: 

Q. How did you expect to· gain help if you did not cry for 
help? 

A. I didn't think so because it was 9:00 o'clock and there 
were not so many people walking. The spot this incident 
happened--usually they have quite many incidents happens 
in that spot. Even though I called for help it is just 
girl friend and my mother and they could not be rescued me 
and after I placed in truck one of the men pushed me down 
between seat. 

* * * A. Since there were nobody around, so even though I called for 
help I do not think it could be rescued. 

Q. Is it not true then you assumed that no one would hear you. 
and made no effort to call for help? 

A.. Even though I call for help it wasn1-t much time because as 
soon as they place me on truck, truck_ started moving. \Then 
I saw oncoming vehicle I try to call out for help but at the 
time they press hand over my mouth and told me to shut up. 

* "* * q. You stated that your clothing was removed by force in the 
vehicle. VTere any of your clothes torn? · · 

A. It wasn't any part been torn but been get JIIllddy. 

Q. As you struggled to prevent the soldier from taking your 
clothes off, how can you account for the fact that your 
clothing was not torn? 

A. I don't think it would tear off if. they carefully removed it. 

* * * Q. Did you help the soldiers remove part of the clothing when 
they·asked you? · 

A. Yes, that is correct. 

* * * Q. Did the soldiers .force you to the ground or tell you to lie 
down and you lay down on the ground? 

.A.. I been told to lie down and been pushed. 

Q. Is it·not true'that when the driver had intercourse with you 
you cooperated to the extent qf spreading your legs and 
inserting the penis .for him? 

- A. No, it is not so; I didn't do. 

Q. While the driver was having intercourse where were your arms? 
A. Hand down normally. 

Q. Did you tr;r to fight with your arms, cross your legs, move 
. 'your body or cross your legs? 

A. Yes, I did once try to roll on the side way-. 
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Q. What happened? . 
A. Yihen I started rolling the side he forced nry legs.to spread 

open and he pressed me down. 

* * * Q. Tiby did you not cry for help? 
A. If I call for help they may get angry. 

Q. Are you afraid of American soldiers? 
A. Yes, I was afraid of them at that time. (The translations of 

the last answer was corrected as follows; 1A. She said that 
she was afraid of these three soldiers but she wasn't afraid 
of the others, and she thought that American soldiers were 
good soldiers').

* * ".c' 
Q. At any time while the driver was having intercourse, did 

the other two soldiers hold you?
A. No, they did not. 

~. Where were the other two soldiers? 
A • . I was mainly afraid and I didn't know where they were. 

* * * Q. Did he /HaJ.i/ push you back down or did you remain there 
ai'ter the driver finished? 

A. I tried to rise and I been told to lie back down again. 

Q. You were not forced? 
A. No., did not. 

* * * Q. At the time the soldiers went to the farmhouse did they 
force you to 'accompany- them? 

A. Yes., they asked me to go and then I followed them because 
if. I get this farmhouse I can ask someone to help me. After 
I get there I seen no lights in that house. I thought it was 
warehouse and I was disappointed because .I would not be able . 
to get any help there. 

Q. If the soldiers only asked you to accompany them and not force 
you, why did you go? 

A. Because if I get farmhouse should be someone in farmhouse aDd 
I could ask them to help me. 

Q. 1ftly go to the farmhouse; why not re:f.'u.se to.g, to the house with 
the soldiers when they asked you? 

A. Because·theymight give me help at .farmhouse. If I resist they 
might harm me more so I tried to get on good side with them-
tried tG- fool them and get to farmhouse a.:n try- to get some help. 

* * * 
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Q. You stated that while after you went to sleep in the farm
house that the little soldier /H'ale7 had intercourse again. 
Since you were among friends why did you not cry out for help? 

A.. After I came back .from bathroom they were in other room and 
that house was quite large and I did not know occupant and 
I could not call out for help- this soldier might get angry. 
So I try to fool them and try to be nice to them. 

* * * Q. You did not try to call for help?
A. No., I did not call for help t~t moment. (R 39,40,41,43,45,48). 

Mrs. Ichi Kanai., mother of the prosecutri.x: and Miss A.tsuko Murai., 
-testified substantially as follows: that at about 2100 hours., 7 June 
1947, they were walking home from a movie with Hatsuko Kanai when an 
American army truck stopped about ten feet away from them and an American 
soldier spoke the words "pom pom. 11 Then a soldier dismounted from the 
truck and both witnesses ran away. Neither witness could identify the 
soldiers on the truck. Both witnesses saw the truck drive away and 
both witnesses heard Ha.tsuko call to them to "go away." They saw Hatsuko 
again the next morning. Her hair was "messy"; she had a bruise under her 
eye; she had someone else's kimono under her clothes and she did not have 
any shoes on. Ichi Kanai further testified that when Hatsuko was six 
years old., she was given away to a geisha house but 1t was not known that 
time that the geisha house was "in the business." (R 20.,13,16.,53-57)·. 

Mr. Kiyoshi Hiruma., a Japanese national., identified the accused 
Jensen., Hale and Mullinnix., as the three soldiers who broke into his 
house on the night of 7 June 1947 and., after finding witness in bed., 
stated "We are sleepy and want you to let us stay over night," A 
Japanese girl was with the accused and 11She came in with just underwear 
and Okoshi. She did not have any kimono on at that time. * * * Her 
.feet were nm.ddy and seems she was trembling * * * I could not state 
whether she was trembling., but she didn't have any kimono on and she was 
barefooted~*** She asked me to help her*** at the time she came in." 
Witness did not help the girl because.the soldiers seemed to be drunk and 
he was afraid they might harm him. The accused and the girl stayed at 
the witness' home overnight (R 57-63). 

Mr. Robert D. Allen., an agent of the 44th Criminal Investigation 
Division., Yokohama., Japan., identified Prosecution's Eichibits No.land 2., 
as the sworn pre-trial. statements he received from accused Mu:l-].innix; 
Prosecution's Exhibits No. 3., 4 and 5., as the sworn pre-trial statements 
he received from accused Hale; and Prosecution's Exhibits No. 6 and 7., 
as the sworn pre-trial statements he received .from the accused Jensen. 
Each accused was advised of his rights under Article of War 24 prior to 
,making each statement and no promiees or threats were offered to anyone 
of the accused and each wrote his statement in his own handwriting. Each 
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statement ,rds received in evidence over objection by the defense, who 
contended that the statements were involuntarily given, but the defense 
stated that it was unable to present any proof in support of its con
tention (R 70-85). 

In Prosecution's Exhibits Nos. 1 and 2, accused Mullinnix stated, 
that on the night of 7 June 1947, he, accused Hale and Jensen were in a 
truck driven by himself. ..it about 2245 hours, they were returning to 
camp from the "Seven :Mile House," where they had been drinking, and 
came upon three women who were walking in the same direction they were 
traveling; He stopped the truck about ten yards in .front of the women. 
Hale, who was sitting in the front seat of the truck, spoke to the 
women and when they started to walk off Hale stopped one of them by 
force and put her in: the truck. He (Mullinnix) drove off into a side 
road and the truck stuck in a rice patty. Hale undressed the woman, put 
her on the ground next to the truck and had intercourse With her. When 
Hale finished his act of intercourse, he (Ml.llinnix) had intercourse 
with her and Jensen was next. Hale and Jensen then went to a Japanese 
house in the area to find a place to stay for the night. mien Mullinnix 
went over to the house he noticed that the door of the house had been 
broken off but did not know that it had been broken until later. 'When 
he learned it was all right for them to stay there for the night, he 
(Mulllnnix) went into one room, where he slept on the floor, while Hale, 
Jensen and the girl went into another room and closed the door. The next 
morning when he woke up, the other two men were already up and dressed 
and the woman had left the house. When Private Hale had intercourse 
with the woman he spoke something in Japanese and she la:' down on the 
ground and he mounted her. She offered no resistance whatsoever. She 
did not try to rise or raise her voice and seemed to cooperate 'with 
Hale. When he (Mullinnix) had intercourse with her, she cooperated in 
every way. I/hen he mounted her, •she even put it in for me" and she did 
not, seem to mind the intercourse whatsoever. At the time he was having 
intercourse with the110ma.n, a man passed by on a bicycle and the woman tried 
to holler so, he being in a passionate state of mind, believes that he 
put his hand over her mouth but is not certain. At no time during the 
evening did he strike the girl. 

In Prosecution• s Exhibits 3, 4 and 5, accused Hale stated, in 
pertinent part, that on the night in question when he, Mullinnix and 
Jensen came upon "this girl," he got out of the truck and put the girl 
in the front seat of the truck with Mullinnix and himself. The girl . 
yelled something to the girl she was with and as she did this~ 14ullinnix 
and he pulled her down in the seat and drove away. A jeep approached 
them so Mull.innix and he pushed and held t,he girl down between the 
seats until the jeep passed. Just before they tu.med oft the main road, 
Jensen and he pulled her dress down around her waist. 11hen the truck 
got stuck in the rice field he and Mullinnix forced the girl to lie down 
in the back of the truck so that Mullinnix could have intercourse Yi.th . 
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her 0:;-hile he e.nd Jensen natched. The girl struggled. Then he had 
intercourse T,i.th her on the ground outside of the truck. During this 
intercourse tvlo Japanese men came by the road and the girl 11 yelled siei 
or help. 11 He put his hand over her mouth at this time. Jensen next 
had intercourse with the girl and then i.iullinnix again had intercourse 

· with the p;irl. During the latter intercourse, a man came by on a 
bicycle and stopped. Mullinnix put his hand over the girl I s mouth and 
he (Hale) went over to ask the man where he could r~et a horse. He again 
had intercourse with the girl. After he and Jensen found a house 1'there 
they could sleep that night, he went back to the truck "and got the girl" 
and then returned to the house. Jensen and he slept with the girl and 
Mullinnix slept in another room. He again had intercourse with the girl• 
.ihen he woke up the next morning the girl was gone. 

In Prosecution's Exhibits No. 6 and 7, accused Jensen stated that 
when he, Hale and :Mullinnix saw two ladies and the girl walkine down 
the road, Hale told Mullinnix to stop. Then Hale jumped out of the 
truck and forced 1her11 to get in the truck and they drove off. The girl 
was screa.mine, so Hale put his.hand over her mouth to keep her quiet. · 
After the truck got stuck in the rice field, Hale took her out of the. 
truck. She screamed and Hale slapped her. Hale took her clothes off 
and had intercourse with her. Then Mullinnix and he (Jensen) had inter
course with her. Hale took the girl to a house where they slept that 
night. Hale slept with the girl and he (Jensen) lay d~.vn and went to 
sleep. The court was remin::l.ed that each of the accused's statements was 
offered in evidence only against the accused who made that particular 
statement (R 83). 

4. Evidence for the defense. 

Mr. Toyoaki Ka.tori, a Japanese national, testified that on the 
night in question he passed within 30 inches of three soldiers and a 
Japanese girl near a truck. One soldier was on top of the girl. He 
did not see the girl struggling as to free herself but he heard her 
call cut for help in a low tone saying 11 tasukete kudasai-please help 
me. 11 The voice sounded like a sweet voice and he did not think it was 
in a frightened manner. 11 I believe she was lying there as· helpless; 
could not do anything." The nearest house to the truck was about twelve 
feet away (R 86-87). 

Mr. Masayuki Shirwna and Mrs. Kiyo Shiruma testified that at about 
2100 hours, 7 June 1947, a truck stopped and was stuck about 25 feet away 
from their house. They heard English speaking voices which they did not 
understand am a girl's voice. There was some connnotion going on but.the 
tone of the voices was normal and they did not hear any voice calling 
for help (R 93-94,96). 

Mrs. Miyoko Sugiyama and her daughter, Miss Sumi Sugfyama, testified 
'\at Hatsuko Kanai rented a room in their house from October 1946 to 
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about June or July 1947; that during this period Hatsuko had an 
American boy friend and Japanese boy friend visit her two or three 
times a month and that on some occasions her boy friend stayed with 
her overnight (R 98-102). 

Miss Hatsuko Kanai, the prosecutrix., was called as a defense 
witness and testified that she had never reported the alleged incident 
to the police because "I bate to see it brought to court and interfere 
some other people", and that she did not know any of the accused prior 
to the alleged incident (R 102-l0J). · 

Staff Sergeant James E. Trippe testified that on the day in question 
the accused were vdth him at the Seven Mile House., Japanese cabaret., 
celebrating his birthday. They were all drinking American and Japanese 
beer and whiskey., and in his opinion., they were all drunk. ''We were 
all feeling good but majority knew what we were doing. I could not 
state about the others. As far as myself I knew what I was doing. I 
coutd not state. I do not know how whiskey affects them" (R 103-104). 

After the accused were duly infomed as to their rights to present 
evidence in their own behalf., they respectively elected to ~abmit the 
following unsworn statements through their counsel. 

The statement of the accused Mullinnix was read as follows: 

"On the 7th of June the three of us went with some others 
to the Seven-Mile House where we had quite a bit to drink. We 
started drinking that afternoon at about 2:00 FM and were drink
ing GI beer at the beer hall; then went to the Seven-Mile House 
where we had a lot of Japanese beer and Tommy1s Malt., which is 
a Japanese whiskey. At about 8:30 that night we left the others 
at the Seven-Mile House and started to go back to the company-
when we first encountered the girl. She got into the truck; she 
didn't seem to resist in any manner. After Jack Hale got out 
and brought her back it seems as if he didn't use any force, am 
that she came along willingly. He helped her into the vehicle 
by lifting her from the back. That seemed natural because the 
step of the weapons carrier is so high. When the truck got stuck 
we helped the girl over the back of the seat because there was a 
top on the vehicle and it seemed a lot easier .for her to get over 
that way. I had the first intercourse With her and I spread my 
raincoat on the ground. She spread her underwear on top of this. 
When I told her to lay down she did and assumed the normal posi
tion fbr intercourse. I didn't push her and no one ~se did. She 
just lay down and got into the proper position without being told. 
When I mounted she seemed to cooperate in every way and even in
serted the penis for me. At the time the intercourse was over 
she seemed more pleased than anything else. A.t no time during 
the two times I had intercourse with her did I use any- force 
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whatsoever to hold her down or to make her do anything she 
didn't want to do. She didn't put up any struggle, didn't 
cross her legs, didn't do anything to prevent me from doing 
it. She didn't try to roll out of reach; she didn't bite or 
kick me. I may have hit her inadvertently during my excite
ment but I don't re~ember if I did." 

The statement of the accused Hale was read as follows: 

"Me and Jensen and Mullinnix was at the Seven-Mile House 
that night celebrating a birthday. When we saw the girls the 
truck stopped. I got out·and asked the girl: "You pompom?" 
She said something I couldn't understand and then I put my hand 
on her shoulder and motioned toward the truck and then she started 
walking toward the truck. A.nd then when we got to the truck I 
helped her in by lifting her onto the running board. Then we 
started on the road toward Tsurumi. She helped us remove some of 
her clothing. As a jeep came toward us we put the girl out of 
sight because it might be an MP and we didn't have permit to ca.rry
Japanese. I may have been rough with her at this time and may have 
hurt her a little because of the drinking but I don't remember. 
And then we turned off on a side road where the truck became stuck. 
We helped her to the rear of the truck by lifting.her over the 
front seat. As I had my intercourse with her I did not force her 
in any way and as I had my intercourse I was the only one near the 
girl. The others was down on the highway trying to get help. When 
I started to have intercourse with her I said "lay down" and she 
did. She spread her legs apart. As I remember as I started my 
second intercourse with her she said "dozo" which means in English 
"help yourself. 11 After we had gone to the.farm house and had gone 
to bed for the night we were lying in bed talking aDi joking with 
each other and then t had intercourse again. I do not remember 
when she left the house for Il'S.s asleep and when I woke up she was 
gone. I don't remember hitting her on purpose. I may have accidently. 
I think she got hurt most when I pushed her down between us when 
the vehicle came the other way, and when we run into the rice padey
we stuck fast and I think she bumped into the windshield. I know I 
did." 

The statement of the accused Jensen was read as follows: 

"We were at the Seven-Mile House drinking that night an:i 
about 8:30 Hale and Mullinnix and I sta,:,ted to go home. l'lhen we 
stopped to pick up the girl I didn't see what Hale did because the 
top or the truck was in the way. So when the girl got in I 
naturally thought that she had come along willingly. I did not 
see her struggle with anybodyI if she did. When I had intercourse 
with her she lay down. The other boys were trying to get the truck 
out. I told her to lay down and she did. She seemed to help me in 
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every way. She didn't twist or squirm. She put her arms around 
my back and seemed to enjoy it. The second time I told her I 
would take her home. I did not use force on her at any time." 

5. Specification of the Charge: Under this Specification, the 
accused are charged with acting jointly and in pursuance of a common 
intent, in willfully, unlawfully and feloniously, forcefully and against 
her will, seizing., kidnapping and carrying away Hatsuko Kanai., a Japanese 
woman, 'with intent to hold and detain her for the purpose of committing 
rape in violation of Article of W'ar 96. Thus it appears that the Speci
fication was intended to charge the accused with the commission of the 
crime of kidnapping, in violation of Article of War 96, as 11a crime or 
offense not capital. 11 To come within the meaning of this particular 
phrase of the 96th Article of War, the Specification must allege and 
the evidence prove that the offense charged violated the public crim:u'lal 
law of the United States, which public law of the Federal Government was 
in full force and effect at the place where the offense was conmdtted 
(:1.£M 1928, par. 152c). Accordingly, the offense charged and proven must 
be one defined by Act of Congress or existing in the common law as 
enforced at the situs of the offense by the Federal Government (MCM 1921, 
par. 446 III). A.t conmon law the crime of kidnapping was committed only 
ii' the victim was carried out of his own country and beyond the protection 
of its laws (31 Am. Jur• ., Kidnapping., Sec. 5; Black's Law Dictionary, 3rd 
Ed. p.1055). That offense was neither charged nor committed in this case. 

The only Federal kidnapping statute in effect throughout the United 
States is the so-called "Lindberg Act., 11 18 United States Code 408a. This 
statute by its own language., necessitated by constitutional limitations 
on Federal jurisdiction., defines the violation as the transporting of the 

·victim in interstate or foreign com.erce. Section 408b thereof defines 
"interstate or foreign commerce" as •transportation from one State, Terri
toey., or the District of Columbia., to another State, Territory., or the 
District of Columbia, or to a foreign count17., or from a foreign country 
to another state., Territory, or the District o.t' Columbia." That offense 
"Was not charged in this case. Since the Specification alleges and the 
evideooe shows that the entire incident occurred within the city of 
Yokohama., Japan., it cannot be said that the Specification alleges or 
that the proof sustains the commission of a crime under the "Lindberg 
.Actn or o.t' •a crime or o.t'.t'ense not capital" within the meaning o.t' that 
provision ot Article o.t' War 96 (CM 324802., O'Brien., 1947; CM 265225., 
Conrad, et al• ., 4 BR (NA.TO;.'MT0) 10.5). 

It clearly appears., however., that the offense charged is a disorder 
to the prejudice of militar;y discipline and conduct of a nature to bring 
discredit upcn the militar;y service, properly chargeable under Article 

.ot War 96 (Cll 26.5225, Conrad et al, supraJ CM 324802., O'Brien., 1947, 
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supra.) The words of the Specification ".feloniously11 and 11 kidnap11 add 
nothinc to the Specification, they being mere surplusage and an inaccurate 
conclusion of law (C1:l 233182, Blue, 19 BR 345; CM 328133, Konno, 1948; 
State v. Sutton, 116 Ind. 527,7f"Im. Crim. Rep. 452,454; Sec. 780, ·,marton's 
Crim. Law, and cases therein cited). Accordingly, since the Specification 
suitably alleged an offense, other than kidnapping, and the word "kidnap" 
not being necessary or sufficient in itself to charge the crime of kid
napping, that word need not be excepted from the Specification in holding 
that the Specification alleged a military offense or to support the find
ings of guilty thereunder. 

The evidence of record amply supports the several properly pleaded 
allegations of this Specification against each accused. In this recard 
it was shown that at the time and place alleged, the three accused 
approached the alleged victim in a truck and the accused Hale asked her 
if she vras agreeable to ene;age in sexual intercourse. 1~hen she replied 
in the negative, the accused Hale grabbed her by the hand and put ner in 
the truck where she was forcefully, and against her will, restrained and 
then carried away to a place where each accused had sexual intercourse 
with her.. The victim did. not know any of the accused and there is·no 
evidence that the accused knew or had ever seen her before the nie;ht in 
question. She was seized from among her two com9anions who ran away and 
were warned by the victim to 11 go away.n The incident occurred on a dark 
night under circumstances of overpowering intimidation likely to produce 
fright and fear of great bodily harm if. resistance to the force employed 

.. were interposed. The victim testified that she was afraid and scared of 
being killed if she resisted. She cried for help when she saw another 
vehicle approaching while she was being carried away on the truck, but 
her cry for help was stifled by the hand of one of the accused who placed 
it over her mouth and by being pushed down between the seat of the truck 
and the engine thus concealing her from public view. She tried to jump 
from the·truck but was restrained by force and by threat of bodily harm. 
The evidence shows that the accused Hale and llullinnix both applied 
physical force and asserted verbal threats against the victim during her 
restraint in the truck. While the evidence does not ·show affirmatively 
that accused Jensen used any physical force to restrain the victim in 
the truck or that he initially, with his co-accused, perfonned any act 
to seize or abduct the victim, it is a reasonable inference from all the 
evidence, that his participation in. the fruits of the crime and especially 
from his pre-trial statement which was adduced in evidence, indicating 
his complete knowledge of the abduction at the time it was being per
formed., that he was, prior thereto and at the time thereof, acting in 
concert with his co-accused and that he was abetting the accomplishment 
of the abduction. Such an inference is further warranted by the showing 
that accused Jensen's unsworn statement in court in which he stated that 
he was unmindful of the manner in which the victim was "picked up" in 
the truck because the top of the truck (weapon's carrier) obstructed his 
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view, is directly contradicted by his statement- in his pre-trial state
ment (Pros Ex 6) wherein he related that they (the accused) saw two 
ladies and the girl walking down the road and Hale told Mu.11innix to _ 
stop; that Hale then jumped out of the truck and forced her to get into 
the truck. In CM 123414, Cook., et al • ., it was held that to constitute 
any of the accused aiders iiia"abettors., it is not necessary- that'the7 
should have assisted in the particular acts of criminal violence., but 
it is sufficient if they were acting in general concert with the actual 
perpetrators of such acts in their commission (CM 24879.3., Beyer, ~-,
50 BR 40., 244)-. The United States Code provides that., "Whoever directly., 
commits any act constituting an offense defined in any law of the United 
States, or aids, abets, counsels., commands., ;Lnduces., ,or procures its 
commission., is a principal." (Title 18., use, Sec 55ot. We are there
fore of the opinion that the record of trial is legally su!'f'icient to 
support the findings of guilty of' the Specification of the Charge as to 
each accused. Since the sentence adjudged and as approved by the review~ 
ing authority as to -each accused., is within the authorized maximum limit 
of punishment for the offense of rape, or which each accused was convicted, 
and as hereinafter reviewed., it is unnecessary to determine the authorized 
maximum punishment which could have been awarded for this separate offense. 

6. As to the Specification of the Additional Charge each accused 
was charged and convicted of forcibly, .feloniously, against her will., 
having carnal knowledge of one Hatsuko Kanai, a Japanese woman, in 
violation of Article of War 92. · · 

The offense thus charged and of which the accused were convicted 
constitutes the crime or rape as denounced by paragraph 149b, Manual 
for Courts-Martial., 1928, which provides: "Rape is the unlawful carnal 
knowledge of a woman by force and without her consent. 11 The essential 
elements of proof of this offense are therein set forth as: 

"(a) That the accused had carnal knowledge of a certain 
female., as alleged., and 

(b) that the act was_ done by force and without her 
consent,." 

Force and want of consent are indispensable in rape; but the force in
volved in the act of penetration is alone sufficient where there is in 
fact no consent. Mere verbal protestations and a pretense of resistance · 
are not sufficient to show want of consent, and where a woman fails to 
take such measures to frustrate the execution of a man's design as she 
is able to., and are called for by- the circumstances., the inference ma.y 
be drawn that she did in fact consent (MCM., supra) • 

. ' 

The evidence is undisputed that each of the accused had carnal 
knowledge of the prosecutri.X a:s-1s shown by- the testimony of the prosecu
trix, by the pre-trial statements of the accused (Pros Ex: Nos l to 7 
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incl), and by the admissions of each accused in ~is unsworn statement 
in court. The only question requiring consideration in connection with 
the offense charged is whether the act-of carnal knowledge by each accused 
was committed against the will of the prosecutrix, that is, without her 
consent, in order to constitute each such act, an act of rape within the 
definition of that offense as hereinabove noted. 

In order to properly evaluate the evidence on this question, the 
following au'thoritative statements, generally cited on this subject, 
are quoted as a guide : 

"The importance of resistance is to establish two elements 
in the crime--carnal. lmowledge by force by one of the parties 
and nonconsent thereto by the other. These are essential in 
eve-ry case in which the complainant had the use of her faculties 
and physical powers at the time, and was not prevented by terror 
or the exhibition of brutal force. If there is a lack of -
resistance, there is small occasion t~ use force. 

"Resistance or opposition by mere words is not enough; 
the resistance must be by acts., and mu.st be reasonably pro
portionate to the strength and opportunities of the woman. 
She must resist the consummation of the act, a:hd her resistance 
I1DJ.st not be a mere pretense, but must be in good faith, and· 
must persist until the offense is consummated. 

"The authorities are not in hannony as to what degree of 
resistance is necessa-ry to establish the absence of consent 
in a prosecution for rape. Some cases require the utmost 
resistance, and the most vehement exercise of every physical 
means or faculty within the woman's power to resist the penetra
tion of her person. Other authorities refuse to recognize ' 
opPositiori. to this degree, and hold that to make the crime hinge 
on the uttermost exertion the woman was physically capable of 
making would be a reproach to the law as well as to corrmon 
sense; and if her resistance was bona fide, and the utmost, as 
far as she knew., that she could offer, it will be sufficient., 
and it will not be necessa-ry to show that she did not offer all 
the resistance 1n her power. Notwithstanding the different 
formulae adopted and approved by the various courts in ·stating 
the rule as to resistance., ·the generally accepted doctrine as 
deduced from the decisions seems to be that if the woman at 
the time was conscious, had the possession of her natural, 
mental, and physical powers, was not overcome by numbers or 
terrified by threats, or in such place and position that 
resistance would have been useless, it must appear that she 
did resist to the extent of her ability at the time and under 
the circumstances. 

l,5 
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"Resistance is necessarily.· relative. It is accordingly not 
necessarily illogical for courts to apply the requirement of 
most vigorous resistance to-common cases, and to modii'y it in 
varying degrees and peculiar circumstances, and to re.fuse to 
apply it to exceptional cases. In all cases, the circumstances 
and conditions surrounding the parties to the transaction are to 
be considered :l,n determining whether adequate resistance was 
offered by the female. It is proper to consider the age and 
strength of the woman., and her mental condition as bearing upon 
the question whether the act was against her will and consent, 
and upon the extent of the resistance which the law required her 
to make. * * *• 

"* * * The yielding to overpowering force is submission, 
and not consent., but if the force is short of that, there may be 
consent, or the act may not be against her will, and it is there
fore often a vital question whether the woman ceased resistance 
because it was useless or dangerous., or because she ultimately 
consented. After the offense has been completed by penetration, 
no submission or consent of the woman will avail the defendant." 
(Am. Jur., Criminal Law, Vol 14, p.905,906). -

The review of the evidence before us clearly shows that force and 
violence were used by the accused in the accomplishment of their sexual 
gratification and that the alleged victim exerted and interposed a certain 
degree of resistance to those acts of sexual intercourse. In the light 
of the foregoing legal requirements it need only be determined whether, 
under all the attendant circumstances, the degree of resistance am non
consent to the alleged act was commensurate to the physical ability and 
means of the prosecutrix. · 

Obviously., the kind and degree of resistance which may be reason
ably expected under the circumstances of this case must be gauged by the 
physical and mental condition of the parties, the amount and manner of. 
the force employed and the existing relationship between the parties. 
Considering.the manner in which Hatsuko was violently seized and carried 
away, the terror of her pUght., the munber of the accused acting against 
her and the existing relationship between them, a comparison of physical 
strength is deemed hardly necessary. It is a matter of common knowledge· 
that because of relations existing between these conquered people and 
our occupation forces they are more susceptible to threats., subjugation 
and intimidation than people in our homeland would be., and consequently, 
that utmost degree of resistance, normally required in the homeland, 
cannot be reasonably expected of such a foreign individual who is placed 
in the position of the victim in this case. 

The evidence of nonconsent throughout the alleged episode appears 
compelling to ·the Board of Review. A Japanese woman is seized in the 
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-
dark of night from a public street, in the presence of her mother and 
a friend, by a soldier of tne occupation forces, toward whom the 
Japanese people are pledged to spiritual submission. Desire for sexual 
gratification is evidenced and the victim immediately indicates her 
nonconsent. She calla to her mother to escape; she tries to resist, 
is struck, pushed down in the truck, struck repeatedly throughout the 
occurrence, her attempts to call for help stifled, and her two actual 
contacts with possible help from Japanese sources meet with disappoint
ing failure. Her later reluctance to complain or testify against 
occupation soldiers who had already exhibited such lawless and un
checked force is readily understandable~ The issue as to her chastity 
goes both to the point that consent-may be more readily inferred on 
the part of a person of loose morals than otherwise and to the argument 
that a lower penalty would suffice where such a person is the victim 
than in the case of one without- this ltj..story. As to the .f'irst point, 
the evidence is compelling that the victim did resist with all the 
force that could reasonably be expected of a y;oma.n of a beaten nation 
in the presence of three soldiers of the conqueror. As to the secolli · 
argument, it is outstanding in evidence that the accused had no way of 
knowing and did not know ivhether or not the victim was previously chaste._ 
For aught they knew, sh~ may well have been the virtuous daughter of\the 
most respectable and moral persons in Japan. 

The case of Jensen has a slightly different aspect. He did not 
participate in the violence or threats except by the addition·or his 
presence. He took advantage of the brutality of others to secure personal 
sexual gratification. This indicates that he like the others, is possessed 
of a malignant spirit, the outcropping of which resulted in a crime of the 
worst sort. He was no doubt led by older and more experienced men, one 
of whom (Mullinnix) apparently was his work "boss." The evidence against 
the accused Jensen under the specification of Charge I is that he was 
drinking and was seated in the back of the truck. According to his state
ment (Pros Ex 6), while in the back of the truck, he saw the three women 
walld.ng along the road. It has been held that under a joint indictment 
against the perpetrator and those who were present to aid and abet in a 
felony, each is responsible for the acts and may be convicted as a 
principal (31 CJ 84.5). For one to be guilty as principal in the second 
degree or as aider and abettor, he must share in the criminal intent of 
the principal in the first degree. However, intent or preconcert may 
be shown by all attendant circwnstances and by the conduct of accused 
subsequent to the criminal act (22 CJS 1.55-156 quoted with approval in 
CM 2.34ll8, Reis, 20 BR 243). There is ample evidence that Jensen was 
present and saw that the girl had been struck, and forced by Mullinnix 
and Hale during their intercourse with her. Her fear and weakened 
condition,were apparent to him. Nevertheless he took advantage of her 
while in this state 0£ fear and had intercourse with her. Although · 
the;re is· no evidence that Jensen physically mistreated her during his 
intercourse with her, it was not necessary for him to use force to 
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accomplish his desires, a·s the girl had reached a state where further 
resistance on her part would have been futile (CM 255335, Besherse and 
List, 50 BR 83). Durin3 the intercourse with Jensen sts showed her un
willingness by cryine and asking him to let her go home. His conduct 
subsequent to the original offense in sharing in the fruits of the crime 
is evidence of the criminal intent. Intent being a mental process must 
be judged from all the attending circumstances. The following well
established rule is applicable with respect to the second specification: 
Consent, however, reluctant, negatives rape; but where the woma.n is 
insensible through frieht, or where she ceases resistance under fear of 
death or other great harm (such fear being gauged by her ovrn capacity) 
the cons1.l.m1Inted act is rape (Vol I, tiharton' s Criminal Law, 12th Ed, 
Sec 701, p.942). Thus the Board of Review concludes that the evidence, 
under all the attendant circumstances, is legally sufficient to sustain 
a finding that the act of carnal knowledge alleged, as against each 
accused, was committed against the will and without the consent of 
Hatsuko Kanai. 

7. Attached to the record of trial is a recommendation for clemency 
in the case of the accused Jensen, signed by all members of the court, 
in which it is urged that the period of confinement be reduced to 20 
years in view of his age, inexperience and influence of his co-accused. 
This recommendation was effectuated by the action of the reviewing 
authority. 

Consideration bas been given to communications in behalf of the 
accused submitted by the following persons: accused Jensen's mother; 
Right Reverend Monsignor E. J. Flanagan; Honorable Kenneth s. 7fherry 
and Honorable Lister Hill, United States Senate; Honorable Howard Buffett 
and Honorable A. Leonard Allen, House of Representatives. Oral presenta
tion on behalf of accused Jensen was made by Honorable Howard Buffett 
and Honorable Frank A. Barrett, House of Representatives, and Mr. John 
R. Berry, American Legion. Oral presentation on behalf of the accused 
Mullinnix was made by Mr. John Lawis Smith. 

8. The court was legally constituted and had jurisdiction of the 
persons ani the offenses. No errors injuriously affecting the Stlbstantial 
rights of the accused were committed during the trial. The Board of 
Reviel'( is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence as to each accused. 
A sentence to death or imprisonment for life is mandatory upon a con
viction of a violation of Article of War 92. Confinement in a penitentiary 
is authorized by Article of War 42 for the offense of rape, recognized as 
an offense of a civil nature and so punishable by penitentiaey confine
ment by Section 278, Criminal. Code of the United States (18 USC 457). 
'Vihere part of the whole sentence is punishable by confinement in a peni-
tentiary, the whole sentence may be served therein (Aw 42}. . 

, Judge Advocate 
~~:t- , ·Judge Advocate 

, Judge Advocate18 r::sh'tJ'.'7~4dJ 
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. DEP.A.RTMENT OF THE ARMY 
In the O!fice o! The Judge Advocate General 

Washington 25, D. c. 

JA.GN-CM 328886 

) TECHNICAL DIVISION 
UNITED STATES ) A.IR TRAINING COMMAND 

) 
v. ) Trial by G.C.:M., convened at 

) Keesler Field, Mississippi, 
Frivate EVERETT L. WORTHY ) 27 Januaz,- 1948. Dishonorable 
(19241889), Assigned Squadron 
TQ-1 (Pipeline), 3704th .Air 
Force Base Unit. 

) 
) 
) 

discharge and 
one (l) year. 
Barracks. 

confinement !or 
Ili.sciplinary 

HOLDING by the BOARD OF BEVImY 
JOHNSON, AL:FB.ED and SPRCNGSTON, Judge .Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board ot Review. · 

2. The accused was tried upon the following Charge and Speci-
fication: · · 

CHARGE: Violation of the 69th Article of. War. 

Specification: In that Private Everett L. Wortey, Squad
ron TQ-1, 3704th Air Force Base Unit, having been 
duly placed in confinement in the Post Guardhouse, on 
or about 11 October 1947, did, at Keesler Field, Mis
sissippi, on or about .31 lecember 1947, escape from 
said confinemant be.fore he was set at libert,- b:y proper 
authorit7. · 

The accused pleaded not guilty to, and was found guilty or, the Charge 
and its Specification.. He was sentenced to be dishonorably discharged 
the service, to forfeit all ps.r and allowances due or to become due, 
and to be confined at hard labor·for one ;year. The reviewing autborit:,
approved the sentence, designated the United States Disciplinary }larracks, 
Camp Gordon, Georgi.a, as the place of confinement, and tonrarded the re
cord o! trial for action pursuant to Article ot War 50½. . . -
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3. To prove the offense the prosecution introduced the pertinent 
guard report (Pros. Ex. 1), the testimony of the soldiers 'Who were 
guarding accused at the time of his alleged escape, and the testi!IX>ny 
of an officer to establish the fact of confinement. Such evidence 
stands uncontradicted and unimpeached and is of a nature and extent 
to establish the guilt of accused beyond any reasonable doubt. How
ever, during the trial the prosecution also introduced into evidence 
a pre-trial statement by the accused and the sole question before us 
is whether certain improprieties, related to the admission of such 
document into evidence, are of such a nature as to constitute fatal 
error despite the positive am. conclusive nature of the remaining 
legal evidence. 

4. Preparatory to the introduction of accused's pre-trial 
statement the prosecution called as a witness Captain William Karr, 
woo testified, in substance, as follows& That he was the officer ap
pointed to investigate the charge in this case; that he first warned 
accused of his rights under the 24th .lrticle of War, and that accused 
thereafter, no promises or threats having been directed toward him, 
executed the written statement then identified by the witness and of
fered in evidence by the prosecution as exhibit 3 (~. 16-17). Where
upon the following colloquy took place: 

"PROSECUTION: Subject to objection by the Defense 
Counsel, the Prosecution would like to introduce as 
Prosecution's Exhibit #3, the statement about which 
Captain Karr ju.st testified. 

DEFENSE: If the Court pleases, I would like to ask 
Captain Karr a question. 

CROSS-EXAMINATION 

Questions by Iefense: 

Q. Di.d Private Worthy ever state to you that he was 
a trusty? 

A. (No answer). 

DEFENSE: I object to the statement ar:d wish to call 
Private Worthy to the stand befcre it is admitted. 

PROSECUTION: This statement has been properly qualified. 
The statement has been identified by the witness as the 
one given to him by Private Worthy and signed by Private 
Worthy in his presence, which he subscribed, the witness 
himseli subscribed as having lli tnessed the signature of 
Private Worthy, and it has been properly identified for 
introduction into evidence. · 
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DEFENSE: I am objecting ~ the statement and not being 
given a chance to show why. I object to the introduction 
o! the statement on the grounds that the accused was not 
aware, and does not know at the present tim, just exactly 
what he was saying in the statement at the time ot the 
investigation. 

PROSECUTION: The Court has before it a statement properly 
identified., the statement is a confession which the Prose
cution is trying to introduce into evidence, and there 
are no grounds for an objection by the De.t'ense Counsel in 
any way whatever. 

LA.iv MEMBER: The objection of the Defense is over-ruled. 
The admi~billty of the statement has been properly 
identified by an officer who is authorized to administer 
oaths am it was given to him and in his presence and was 
subscribed by him. It is admissible. 

PROSECUTION: Does the Court admit it in evidence? 

DEFENSE: I wish the record to show that the statement 
was entered over the objection of the Iefense and that 
the Defense was·not given a chance to prove why the state
ment should not be entered. 

LAW MEMBER: The statement is admitted into evidence and 
will be read. 

PROOECUTION: Before we read the statement will the Court 
excuse the 'Witness? 

(Witness excused) 

The Trial Judge Advocate read the contents 
o.t' Prosecution's Exhibit #3 to the Court. 

P.ROSEClJrION: The Prosecution rests. 

DEFENSE: Will the Court please advise the accused of 
his rights as a witness. 

IAW MEMBER: Private Worthy, it is my duty to explain 
to you that you have the legal right to be sworn as a 
witness and testify in your own behalf, under oath, like 
any other witness, and be subject to cross-examination 
on the whole substance of· any offense to which you testi
fy·in explanation or denial; make an uns'WOm statement, 
'either written or oral, to the Court., which will be taken 
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:tor what it is worth in explanation, denial, or excuse 
or you may do both without being subject to cross
examination; or you aq remain silent, in which case 
no inference ot your guilt or innocence will be drawn 
by the Court, nor will the Trial Judge Advocate comment 
on your silence in bis closing argument. Take time to 
confer w:tth your counsel and decide what you intend to 
do. 

DEFENSE: .The accused ·elects to remain silent. 

The de:tense rests• (R. l?-19). 

5. Since the contents o:t accused• s pre-trial statement consti
tute a confession of guilt of the offense with wl:xl.ch he is charged it 
is quite obvious that its admissibility in evidence was a material 
if collateral issue be:tore the court. The ~ of accused to testify 
in his own bebaU, to such a material issue of fact is clearly and 
positively- established by Title 28, United States Code., Section 632., 
in wbich the following language is used: -

"In the trial o! all indictments., intormations., com
plaints., and other proceedings against persons charged 
with the commission of crimes., offenses, and mis-
demeanors, in*** courts martial * * *, the person
so charged shall., at his own request but not other-
wise, be a competent witness. * * * (irar. 16., 1878., 
ch. Yl., 20 Stat. 30) .• 

The Supreme Court ot the United Statee denied certiorari in the case 
of Joltson v. Yaj.ted §tates, (101 r 430., 436., 41 CCA 422, certiorari 
demed 21 s. ct. 919, 180 u s 637, 4S L.J',d. 710)., wherein the court 
held that •The purpose ot this section L28 USC 63Y ns to make de-

.. :tend.ants competent witnesses, but reservillg to them the right to re
train tram testii)ing without prejudice, and when any defendant chooses 
to testify he ma7 do· so.• Thi.a principle is expressed in the llanual 
!or Courts-Martial., 1928, in the following languages •The accused ia 
at bis own request, but not otherwise, a competent witness• (par. 12~ 

_:ICM, 1928). It is equally' well established in milltar., jurisprudence 
that an accused baa the right to testify for the lilllited purpose of 
establishing the involuntary- nature or bis confession ottered in evi.
dence by the prosecution {C:U: ;t/5738., Kidder, 48 BR 148). 

In this case the only statement of defense counsel expressly' 
setting out the nature of his objection, or what he proposed to prove 
by accusecr in support of it, was as follows: 
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111 object to the introduction of the statement on· the 
grounds that the accused was not aware, and does not 
know at the present time, just exactly what he was 
saying in the statement at the time of the investi
gation" (R. 17). 

Such a statement can hardly be said to renect the niceties of legal 
procedure properly applicable to a statement of the ground tor an 
objection or to an offer of proof (CY 318045 1 Henderson, 67 BR 115). 
Nevertheless, we are of the opini9n it was a sufficient statement 
under the circumstances. If the accused "was not aware * * * just 
exactly what he was saying in the statement at the time of the in
Testigat1on11 then obviously such statement may not be said to be 
voluntary. It seems equally obTious that accused was being offered 
as a witness to testify that at the time the confession was made he 
was not aware of what he was saying, thus rendering such statement 
involuntary. Since such an objection and offer of proof are suffi
cient we are tn no position to here speculate upon what reason ac
cused might be able to put forth in his testimony to support such a 
claim since the. only reason he did not testify upon that point was 
because of the umrarranted and arbitrary a~tion of the court. We 
thus conclude as a matter of fact that the defense objected to the 
admission of the confession upon the ground that it was not voluntary, 
and that the testimony of the accused, 1.f' he had been allowed to 
testify and had bis testimony been believed, would have satisfied 
the court as to its involuntary nature and resulted in its exclusion•. 

Clearly the court was in error in not allowing the accused 
to testify concerning the voluntary nature of bis confession. How
ever, we are of the opinion.that since such testinx>DY, ..-as of1'ered tor 
a limited purpose the only way in which accused might have been pre
judiced by such error would be by his failure to. accomplish bis ob
Tious purpose of excluding his pre-trial confession from the evidence. 
rn.other words if the court had refused to admit the confession into 
evidence the accused could not possibly have been injured by the 
court's error concerning his offer to testify relative only to its 
admissibility. 

6. In this case, however, the court did admit the confession 
into evidence, thus compounding its error. We are of the opinion 
that such .fllndamental errors, unless cured by some proper means, 
are fatal. It .f'ollows that we nmst now determne whether such er
ror was cured by some means renected in the record of trial, or 

·by operation of Article of War 37. 

Af'ter the prosecution rested its case during trial, the 
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accused ns advised, pro !orma., ot his right to testify, make an 
unSli"Orn statement, or remain silent. However, at such time the 
court did not advise the accused that he lfOuld then be given an 
opportunit7 to supply- the l1m1ted testimony which had been earlier 
denied him., and it appears quite clear trom the statements ot the 
court that it had no intention of reversiJJg its former ruling on 
this point. We conclude that there is nothing contained within 
the record ot trual which may be said to cure the errors in 
question. 

In the recent case o! ClL .328584, Yakavonis (l9LJ3), after 
holding a contession improperly admitted because it ..-as obtained 
through compulsion and f'ear, the Board of Review reasoned that 
such error was fatal, regardless of the nature and extent ot the 
remaining evidence in the record, because: · 

•The use of a conf"ession obtained by force would vio
late the constitutional guarantee against self-incri- · 
mi.nation and constitute a denial ot due process which 
cannot be cured by other clear or compe~~ evidence of 
guilt, Bram v. United States /J.68 U.S. 5.32/; IJOns v. 
Oklahoma fj22 u.s. 59f/; Kotteakos v. United States 
/j-;;s U.S. 75<i]; Lee v. ~ssis~pi f.case No. 19, Octo
ber Tem. 1947, 19 January l9LJ3_j; Haley v. Ohio :[case 
No. 51, October Term. 1947, 12 January 19LJi]. This 
would seem to be a logical extension of the principle 
set forth in CM 312517, Kosytar. et al, 62 BR 195, 
200; CM'. 326450, Baez, 194?.• 

In determining whether the errors complained of have 
, 

in
juriously' affected the suastantial rights o! the accused w1thin 
contemplation of the remedial provisions of Article ot War .37 the . 
Board, in view of the obviously- arbitrary- and unwarranted denial to 
the accused of bis mandatory right to testify concerning the Tolunta17 
nature of his confession, must-presume that such testimony, if the 
court had permitted him to give it, would have been the most favorable 
to bis cause. Irrespective of its ultimate nature the action of the 
court, when vined in the light of the legal rule above stated, de
prived the accused of a fundamental right, and forces us to the con
clusion that the provisions of Article of War 37 are inetfectin to 
cure these errors. 

Tims•• conclude, as a matter or law, that the refusal of 
the court to allow the accused to testify concerning the voluntaey 
natUN of bis purported confession, coupled w1th the adnd.ssion of 
that confession into evidence, is such fundamental error as to be 
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fatal to at least every portion of the case included ld.tbin the 
terms of such confession. 

7. For the reasons stated the Board of Review holds the re
cord of trial legally insufficient to support the findings and 
sentence. 

? 



MAR 181948 
J.lGN-Cll 328886 lat Ind 
JJ.00, Dept. of the 1,rrq, Washington 251 D. c. 
TO s COJIBlanding General, Teclmical D1vision, ilr Training Command, 

S~ott Air Force Base, Belleville, Ill1no1s. · 

l. In the case ot Private Everett L. Wortl:'Gr (19241889), .u
ai~d Squadron TQ-1 (Pipeline), 3704th Air Forces Bue Unit, I con
cur in the foregoing holding by the Board ot Review and for the · 
reasons etated recommend that the findings and sentence be Tacated. 
Upon taking the action recommended you will have authority to direct 
a rehearing. 

2. When copies of the published order in thia case are for
warded to this office they ehould be accompanied b)" the foregoing 
holding and this indorsement. For convenlence o.t reference and to 
facilitate attacbi?lg copies ot the published order to the record 
1n thie cue, please place the file number of the record in bracket• 
at the end ot the published order, as tollcnrsa 

I 

(ell 328886). 

1 Incl 
Record of trial 

THOKAS H. GREEN 
llajor General 
The Judge AdTocate General 
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DEPARTllENT OF THE AreiY (295)
In the Office of The Juctee Advocate General 

Washington 25, n.c. 

JAGH CIJ 328889 31 March 1948 

U N I T E D S T A T E S ) THE aRTilLERY C&ll"I'ER 
) 

v. ) Trial by G.C.M., convened at Fort 
) Sill, Oklahoma, 22 January -1948. 

Private First Class BILLY D. ) Dishonorable discharge (suspended) 
VERIIBR (RA 38609719), Enlisted ) and confmement for six (6) months. 
Detachment, 4011th Area Service) 1he Post Guardhouse, Fort Sill, 
Unit, Station Complement, Fort ) Oklahoma. 
Sill, Oklahoma. ) 

OPINION of the BOARD OF REVIEN 
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates 

l. The record of trial in the case of the above-named soldier has 
been ex.a.mined in the Office of The Judge Advocate General and there found 
legally insufficient to support the findings and.the sentence. The record 
has now been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate· General. 

2. Accused was tried upon the_following Charge and Specification: 

CHA.RGE: Violation of the 58th Article of War. 

Specification: In that Private First Class Billy D! Verner., 
Reception Center Detachment, 1850th Service CoI!l!lla.nd Unit, 
Reception Center, did, at Camp Chaffee, Arkansas., on or 
about 27 December 1945, desert the service of the United 
States, and did remain absent in desertion until he was 
apprehended at Rush Springs, Oklahoma, on or about 25 
November 1947. 

He pleaded not guilty to the Charge and Specification. He was found 
guilty of the Specification, except the words 11 desert11 and 11 in desertion," 
substituting therefor, respectively, the words, "absent himself without 
leave from" and 11without leave, 11 of the excepted words not guilty,·of 
the ·substituted words, guilty, and not guilty of the Charge, but guilty 
of a violation of the 61st Article of -;iar. No evidence of previous con
victions was introduced. He wa:s sentenced to be dishonorably discharged 
the service, to forfeit all pay and allo~ances due or to become due and 
to• be cbnfined at hard labor, at such place as the reviewing authority 
may direct., for six months. The reviewing authority approved the sentence 
and ordered it executed, but suspended the execution of the disnonorable 
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discharge until the soldier's release from confinement, and designated 
the Post Guardhouse, Fort Sill, Oklahoma, as the place or confinement. 
The result of trial was published in General Court-Martial Orders No. 
11, Headquarters The Artillery Center, Fort Sill., Oklahoma, 9 February 
1948. 

3. Accused was tried on 22 January 1948 for desertion alleged 
to have begun on 27 December 1945 and to have been terminated by appre- _ 
hension on 25 November 1947. By exceptions and substitutions he was 
found guilty of the lesser included offense of absence without leave. 
The evidence sustains the court's finding that the accused was absent 
without leave for the period alleged. The record fails to show that 
accused was advised of his right to plead the Statute of Limitations as 
to·absence without leave. 

Article of 
I 

:Tar 39 provides in part: 
' 

"Except for desertion committed in time of war, or for mutin;y 
or murder, no person subject to military law shall be liable to be 
tried or punished by a court-martial for any crime or offense com~ 
mitted more than two years before the arraignment of such person: 11 

The question raised by this case is whether, when an accused is , 
charged with an offense against which the Statute of Lililitations has not 
run and is found guilty of an offense against which it has run, 'the court· 
is obliged to advise him of his right to plead the statute as a bar where 
there is no indication in the record that he was aware of this right. 
The same question has been before.the Board of Review in a number of 
cases, among them CM 313593, ~· In that case, the Board held that 
where an accused is found guilty by exceptions and substitutions of an 
offense against which the Statute of Limitations has apparently run, 
although it had not run against the offense with which he was o~inally 
charged and the record fails to disclose that accused was cognizant of 
his rights to plead the statute, there being no indication that it had 
been tolled, a failure of the court to advise accused of his rights in 
the premises is fatal error. 

4. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty and the sentence. 

___(O_n_l_e_a_v_e_)____, Judge Advocate 

Judge Advocate JM:fy4, , 
Judge Advocate cP r,,lt$L,/, 
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JAGH CM 328889 1st Ind. 

JAGO, Department of the Army, Washington 25, D.C. 

TO: The Secretary of the Army 

l. Herewith transmitted for your action under Article of "ifar 
50} as anended by the act of 20 August·1937 (50 Stat. 724; 10 USC 
1522), is the record of trial in the case of Private First Class Billy 
D. Verner (RA 38609719), Enlisted Detachment, 4011th Area Service Unit, 
Station Complement, Fort Sill, Oklahoma. 

2. I concur in the opinion of the Board of Review and recormnend 
that the findings of guilty and the sentence be vacated, that the 
accused be released from the confinement imposed by the sentence in 
this case, and that all rights, privileges, and property of which 
accused has been deprived by virtue of the findings and sentence so 
vacated be restored. 

J. Inclosed is a form of action designed to carry into effect 
these recommendations, should such action meet with your approval. 

) ··xL__j 
\_~ 

2 Incls THOl:AS H. GREEN 
1 Record of trial Major General 
2 Form of' action The Judge A.dvocate General 

( GC?.:O 91, 20 A. ril 1948). 
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DEPA.RT?ll!ll? OF THE APJlI 
In the Qrf'ice of The Judge Advocate General 

Ws.shington 25, D.c. 
2 0 APR 1948 

JJ.OH Cll 328910 

UHITED ST.A.TES 

v. 

First Lieutenant EDWARD P. 
KELLY {0l.583196), Qua.rt.er-

)
) 
) 
) 
) 
) 

SOOOND ilMI 

Trial by o.c.u., convened at 
Camp Lee., Virginia, 29-30 December 
1947. Dismissal am. confinement 
for three (3) years. 

mster Corps. ) 

OPllION ot the BOARD OF REVIEN 
HOTTENSTEIN., LY?CH and BRA.CK., Judge Advocates 

1. The Board of' Review bas examined the record ot trial 1n the 
case of the officer named above and submits this., its opinion., to Tba 
Judge Advocate General. 

2. Accused was tried upon the follarlng Charges and Specifications: 

CHA.ROE I: Violation of the 93d Article of War. 

Specitication l: In that 1st Lieutenant Ed:nrd P. Kelly, Student 
Detachment, 9135th Technical Service Unit., Quartermaster 
Corps, The Quartermaster School., Camp Lee., Virginia, did., at 
Camp Lee., Virginia, on or about l December 1947, with intent 
to defraud, fals~ indorse a certain check or draft by 
writing on the back thereof, the name "Carl B. Acton•, which 
check is in the t'ollowing words and figures to wit: 

WAR 
FINAll:E CAMP LEE, VA.. 44,208 

MB 12-2-47 15-51 
TRFASURER OF THE UNITED ST.A'?F.S ~ NOV 30 1947 

Seal 
Thesaur PA.Y $*ff648. DOLLARS AND 21 CTS $***648.21 

Amer. 
Septent TO THE 

Sigil. ORDER OP Carl B. Acton., Lt. Col • ., Q!,(-Re'S*** 

Vo. No. 5940-13 Stamp 
UNITED STA.TES ARKI 

OBJEX::T FOR WHICH DRAWN: u u 
. Pq S /s/ 11'.S.Abalt S 

QA.B2 A A. 
l USl FINA.IDE OFFICER 

KNCJI YOUR ENDORSER;..~um IDENTIFICATION 213,457 
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REVERSE SIDE OF CHEX:K 

IDENTIFICATION PROOEDURE 

When cashing this check for the i.Diividual 
payee, you should require full identification 
and endorsement in ,-our presence, as clai.N 
against endorsers m1q otherrlse result. 

Unless this check is presented for paynient 
within one ;rea.r beg1n:n11'\g Ju.l.T 11 next, at'ter date 
of issue (u.s. Code, Title 31, Section 725t), it 
should be sent b,r the owner direct to the Secretar;y 
of the Trea8Ul7 with request for pay.mant after 
settlement of account. , 

The pqee should endorse below in ink or 
indelible pencil. 

If the endorsement is made by mark (X) it 
mlist be 'Witnessed by' two persons who can write, 
giving their places ct residence in tul.l. 

/s/ Carl B Acton 
/s/ Edward P. Iel.lT 

which check n.s a writizlg of a private nature which might 
operate to the prejudice of aDOther. 

Spec1£1cation 2a Identical with Specification l except forger,-
ot 1ndorsement of 1fiJJia:m B. Young, lla.jor, and the amunt $470.$0. 

Specitication 3: In that First Lieutenant Edward P. ~, 
Student Detachment, 913.5 Technical Service Unit, QU.arter
ma.ster Corps., The Quartermaster School, Camp Lee, Virginia, 
did, at Camp Lee, Virginia, on or about 1 December 1947, 
feloniously embezzle by' fraudulent.1¥ converting to his own 
use a certain United States Treasur;r Check., Number 44,260, 
dated 30 ?lovember 1947, in the accoW1ts of 11'. S. A.halt, 
Finance otf'icer., United States ArllG'", Symbol 213,4.57, payable 
to the order o! .William B. Young, Major, ~rCorps, 
in the amount of four hundred seventy- dollars and ti.t't;r 
cents ($470.,50), the property ot llajor William B. Young, 

. entrusted to him tor delivery to Major Young by' Captain l'f. 
F. Browning. 

Specitication 41 ·Identical With Specification. 3 except the pa,-ee 
ot the cheek, Carl B. Acton, Lieutenant Colonel, am the 
&110unt *648.21. 
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CJW?GE lla ,Violation o! the 96th .lrticle o! War. 

Specitication la In that First Lieutenant F.cbiard P. IeJ.l1', 
student Detachment, 9135 Tecbnieal Service Unit, Quarter
master Corps, The QUart,erE.ster School., did, at Cup Lee, 
Virg1nia1 on or about 25 Bovember 1947, with intent to 
de.fraud., wro~ and unlmr~ make and utter to 
Camp Lee Ottioers' Recreational. Center, camp Lee., Virgin1&1 
a certain check in words and figures as follcss, to nta 

25 November 1947 Bo. 

First National Iron Baiik 
Rockaway, I. J. 

Pq to the 
order of . ca_s_h ..;.f...__ _______ _________ 25 00_.{_xx 

'1'11'8ntz Five - - - - - - - - - - - - - -00/rx . Dollarsd"i""h_s_ons_..,119"""'1-------.---------
/ s/ Edward P. Ielq · 

and b;r. means thereof, did fraudulenti,- obtain .troll Camp Lee 
Officers' Recreational Center; twenty--five doll&rs and no 
cents ($25.00) in pa,ment o! said check, he, the said 
Lieutenant I~, then well kncnriJ.lg that he did not have 
and not inteniing that he should have an account in the 
First National Iron Ba.Dk, Rockan.7, 1811' Jerssy-., for the 
payment of said check. 

Specitication 2a Identical with Specitication 1. 

Specitication 31 Identical with Spec1tica1bn 1. 

Spec:1.fication 41 Identical 1l'1th Specitication 1, except the 
holder o! the check., ncanp Lee BraIJCh Exchange.11 

Specitication 51 Identical with Specitication 4, except the 
,date, 1126 November 1947. 11 

Specification 6: Identical nth Specitica.tion 1, emept the 
date., •26 Jiovember 1947.•' 

CHAJm: Ina· Violation ot the 61st Article o! War. 

Specifications In that First Lieutenant Fmrard P. lel.q, Student 
Detachment, 9135 Technical Service Unit, Quartermaster Corps, 

:, 
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The Quartermaster School, Camp Iee, Virginia, did, without 
proper leave, absent himself from his organization at C~ 
Iee, Virginia, from about l December 1947 to about 15 
December 1947. 

He pleaded. not guilt::r to am was found guilty of the Charges am 
Specifications. Bo evidence of previous convictions ns introduced. 
He was sentenced to be d1 sm1 sRed the service and to be confined at 
hard labor for five ;rears. The reviewing authorit;r approved the 
sentence but reduced the period of conUnement to three ;rears, and 
forwarded the record of trial for action pursuant to Article ot W'ar 48. 

3. Evidence for the prosecution. 

Tba evidence pertainillg to the f'1 :nd1 ng~ of guilt::r is swmnarised 
&s tollowu 

.1ccused. 1s 1n the :military service and was a member of •associated 
Basic Class lumber 2," Ca.mp Lee, Virginia. 

·On the evening of 2S lloTelllber 194 7 acc1111ed cashed three checks 
pa,abl.e to cash in the amount of $25.00 each at the bar 1n the Officers' 
Olub, cu;; Lee, Virginia, am the following evening cashed one additioDBl. 
check 1n the 88ll8 amount at the same· place (R 3.3,.34,36). The !our checks 
were drmm on the First Hational Iron Bank, Rockalra::r, Jlew Jeraq, am 
bore the signature "Ednrd P. Kelq" {R 35,36; Proa Exs 7,8,9,10). First 
Sergeant Victors. 13oeekman wbo, Torked at the bar 1n the evenings, cashed 
the four checlca and pafed the amount ot the checks to accused {R .34,36). 
Boeclaaa.n also testUied that on tre evening of 25 loV81lber accused was 
plqing the slot machine a in the club, arid bad some beer or ale to drink 
{R 37,.38). 

On 25 November 1947 ll:1.sa Virginia W1JJ 1ams, an emplo;ree of the 
Post Excha.nge, Camp Lee, cashed a check drawn on the First National 
Iron Balllc, Bockawa::r, Hew Jersq, 1n the amount of $25.00 payable to 
cash and bearilig the sigllature "Edward P. KeilT•" lliss W'1U1ams cashed 
a check identical 1n all respects, except the date, the following d.q 
(R 40). She identified Prosecution' e Exhibits. ll and 12 as the taro 
checks which she· cashed {R 40). Ki.as Y1U1arns testified that she alny-s 
required identification ot persona cashing checks and did so 1n co:anec
tion with he_r cashing of the tlro checks in question {.R 39 ,40). 

Mr. lr111'am J. Ricbarda, .lssiatant Caah:ier and Branch llanager, 
First Bational Iroh Bank ot llorristown, ?ie,r Jersq., Roe~ Branch., 
Rockawa;r., Bew Jeraq, testUied. that the checks desi.pated Prosecution1a 
Exhibits 7.,8.,9,10,ll and l2 1r8re receiTed at the b&Jlk on December 2 and 
j and 119N returned on December 4 'becauae accused did not ha.Te a.n account 
in the balllc. )fr. Richards had had deal 1 ngs with accused in the matter ot 
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loans but to his knowledge accused bad never had a checking or savings 
account in the bank, bad never made arq arra?Jgement.s to cover &J:\Y checks 
he ·Jdght write against the bank,. and he bad made no arrangenents to 
cover the checka in question (R 42,43). He also stated that accused 
Jlight haft an account.in the main oUice.in Morristown (R 43). 

On 27 Decent>er 1947 WiJJ:fam T. campbell., cm Agent., interviewed 
accused at the Station Hospital.., Camp Lee., Virgin:f.a, Accused was in
formed of his rights and hia responses to Campbell's questions were 
voluntary-. In the course of the questioning Campbell showed accused 
the six checks desigllated at the trial. a.s Prosecution's Exhibits 7,8.,
9,10,11 and 12 (R 46), and the .follorlng colloquy- perta:f.nirJg to the 
checks ensued.1 

",31. Q. Do 7ou recognize these six checks? 
~. Yes. 

32. Q. Would ;you tell me about those checks, captain KellT? · 
A.. 'lb.at about them? · 

33. Q. Hair 7ou happened to draw them. Is there a reason for it? 
A.. I was d01111 to the Offioera I Club I belieTe on the 25th· ot 

llovember. I was having some ale. · I started to play the 
quarter slot machine.. I had about $48.00 in 11q pocket to 
go home nth. I pla7ed a little while am quit and had a 
.tetr more alee and started.to pla7 again. It hit once and 
I walked OTer to quit and cash in 11q. quarters. lfr. Davis 
kic:U ng],- paued a remark .about wllether I was going to quit. 
I then walked back. to the machine and. started to pla7, lost 
those and kept changing the rest ot tbe 110ne7 in m;y pocket 
and lost all of that. I then got the stupid idea o.t writing
out a check in the hopes o.t getting enough back to go home 
on. I put that in the ma.chine am l.ost that. Then I asked 
for permission to cash .another. one. It ns Clt 1dJ I lost that., 
then another one and lost that. It was then about t133.oo, 
so I quit. 

· .'34. Q. You put $133.00 in the mchines? 
A.. Without a h1.t, ill tbe SUie machine. The next da7 I wondered 

how I was goi:ag to get home, so I could straighten out this 
•tter, ao I cashed a check at the l'.t. I tried once J110re 
that night and lost that one., so I quit. The next dq I 
cashed one check at the l'.[ am one at the O!.tioers 1 Club tor 
enough. 1DDlJlq" to go haM, in the hopes of. seeing the necessar,y 
person w~ could clear up this matter tor me." (Pro• Ex 13) 

CD 1 October 1947 accued waa appointed to pick up cheeks for his 
cl&N. on -pa.7 dq (ll l8J Proa Elt 3). CD 1 Decaber Captain Newton D. 
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Broming, Officer in Charge of' the Off'icers1 Section, Headquarters 
9135 Technical Service Unit, Camp Lee, Virginia., received f'rom the 
Finance ot!ice checks .f'or the officers atteDdiDg the Quartermaster 
School. The checks were then segregated. according to classes a.Di a 
roster was nade o.t each cla&1 by Corporal Ja.mea F. Forbes (R 18) • 
Accused received the checks for his class from Corporal Forbes, and 
·signed ·the roster which Forbes bad prepared. The list shOll'ed the 
names of officers for whom there •ere tre&au..7 checks and the &J10unta 
of each check. Listed on the roster were the names William B. Young 
and Carl B. Acton and the 8JIIO\lllts listed beside their names, respectiveq, 
were $470.50 and $646.21. Both Forbes a.Di Captain Browning idantitied 

~ Prosecution's Exhibits l a.Di 2 as the Young and Acton checks and the7 
were admitted in evidence (R 19122,23). Accused received the• checks 
f'rom Forbes (R 221 23; Pros Ex 4). The .checks in question represented 
pay- f'or the month of' lovember (R 20). 

On l December George o. Davis, 111B.Dager of' the Citizens' National. 
Bank, Ca:mp Lee, Virginia., n.s cashing checks in the FiJ:lance Office, 
Cup Lee., VirginiA., and among. the checks he cashed. were two tre&sur,.. 
checks, one payable to •earl B. Acton,. Lt Col, Qll-Res• in the &mOWlt~ 
of' $648.21, and 0lle pa,able to "William B. Young, ltajor, QW• in the 
amount of $470.50. lie identitied Prosecution's Exhibits l aDi 2 as 
these checks (R 24,25). Each cbeclc bad an indorsement 111 the name of 
the payee and each bad as a secODd i.Ddorsement the signature •Ednrd 
P. Kel.lr' (R 23, Pros Eu 1 and. 2). Carl B. Acton testified that on 
l December 1947 ha was on dut;y at Ca.mp Lee as a Lieutenant Colonel and 
was attending school. .in the same cl.ass aa accused. He did not receive 
his check f'or the month of November, and denied that he had signed the 
name "Carl B. Acton" appearing on the reverse aide of the check made 

. payable to the person so designated (Proa Ex l) and further stated that 
he had not authorized 8?J701le to sign his name to the check (R 12,14). 

W1Jl1aa. B. Young testit1.ecl that he had been on active duty' at Camp 
Lee aa a Kajor and had been attending the Quart.erJiaster School since 
September in the same class aa. accused... Be likewi8e did not receive a 
check £or his Novmer aervi.ce and he,testif'ied that the signature 
"William B. Young" appearing on the reverse aide ot the check made~ 
able to a person of that name was not his signature nor was it authorized 
by him (R 16). 

A.ccuaed was interviewed b,y Reuben H. Van A.1st., an Agent ot the 
United Statea Secret Service, at the hospital at Camp Lee, Virginia, on 
_21 December. .lt the time accused gave Van Al.st aome specilllena of his 
baM'llriting.(R 30; Pros Ex 5). Later accused ma.de a Tolun.tar;r statement 
to Van Al.st (R JO, Pros Ex 6). In his statement accused admitted that 
he ·had receiTed a number of checks from. the Qf'.ticers' Pq Section, Post 

. Bead.quarters., Cup. Lae., Virginia, for the otticers ot his class.at the 
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Quartermaster School. He cashed his own check al'.ld. took two checks 
from the others and II signed the names to which they were made out oh 
the back of' the checks,tt and then signed his own oame to the checks. 
As to the identity- of the checks he stated: 

"* * * I have been shown photostatic copies ot two U.s. Treasurers 
checks described as follcnrsa (1) No. 44,208, dated at camp Lee, 
Va., Nov• .30, 1947, made payable to Carl B. Acton, Lt. Col., QII
Res, in the amount of $~8.21 over symbol No. 21.3,457, (2) Bo., 
Wi,260, dated at Camp Lee, Va., Nov• .30, 1947, made ~ble to 
W1lHa.m. B. Young, Jlajor, QW,. in the am:nmt of $470.50 over 
symbol Jro. 213,457. I recognize these photostats as being copies 
o.f' the two checks I removed from. the group o.f' che~ks in ~ possession 
and to which I signed the names of the .pay-ees.* * *". (Pros Ex 6) 

He then cashed the two checks at the bank in the Finance ot.f'ice and 
left the post. He arrived in Richmond and purchased a. ticket tor norida. 
and while waiting tor the train nailed the other checks which he had 
received trom the 0.f'.f'1cers 1 Pay- Section to First Lieutenant Frank J. 
lqnch. He had been doing considerable drjnking during the da;y. He 
arrived in Jliam11 Florid&, the following night, remained there for a 
f'f1W days am then went to the West Coast o.f' Florida. On 1.3 December 
he purchased a railroad ticket for New York, for the following day-. 
On the night o.f' 13 December his hotel room was ransacked and $930~00was 
missing. On the following day- he lett for New York arriving on 15 
December. He pawned his watch and ring and after pondering his situa
tion tor some time he turned himself in to the llilita.ry police. 

Jtr. Lon H. Thomas, a Treasuey Department handwriting expert 
testitW that he had compared the in:iorsements appearing on Prosecution's 
Exhibits l and 21 with the handwriting on Prosecution's Exhibit 5, 
written by- accused, am was of the opinion that the imorsements were 
written by- accused (R 32,33). The prosecution introduced in evidence 
11'ithoutcbjection an extract cow o.f' morning report rlth the .following 
entrr: •Re: K/R 1 Dec 4 7 KELLY Edward P (Q?ie) 0-1584424 1st Lt Dy to 
AWOL 1030 F.S'f" (R 47; Pros Ex 14). The defense called the court's 
attention to the fact that the serial number on the morning report 
was ~orrect and offered to stipulate. The law member instructed 
the Trial Judge Advocate to insert the correct serial numbers on the 
exhibit (R 47). 

4. Evidence for the defense. 

Accused after being apprised of' his rights elected to testify in 
lµ.s own behalt. 
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Ha testified in subst.an:e that he cashed the six checks dated 2S 
and 26 ?lovember 1947, knowillg that he bad no account in the bank but 
inteoilng to deposit fu?Jds to cover tbe checks; that upon bis return to 
llorristown, New Jerse7, be attempted to locate a friend of his to.obtain 
the money but was unsuccessful; that he was atraid to speak to the 
manager of the bank because he had recently' obtained a loan !roll the 
bank which was still unpaid; that ha did not remember signing the payees' 
names to the two pq checks on 1 December 1947, or cashing them; that be 
was worried about home con::litions and had been dr1nk1ug. His daughter 
had bad a tonsllectOJey" which develQPed hemorrhages. That cOlldition had, 
however, cleared up. 

He went to Richmond, wandered aroun:i the city- tor a while and bought 
a railroad ticket to Florida; that when he arrived in Florida he won 
$60.00 on the horse races the first day- but lost $100.00 on the horse 
races the seconi day-; that he sent a letter inclosing three $100.00 bills 
to a friend in Morristown., New Jersey, to be delivered to his witeJ that . 
he inclosed a note to his iri1'e requesting her to use the mone;r for expenses 
and seni the balance to Colonel Acton and Major Young and try- to make 
arrangements with them for repqment; that be became ill in Florida but 
did not seek medical attention; that just before he le~ Florida for 
N81I' York he had approximatel,y $9JO.OO, of which $500.00 was in his suit
case in a hotel room., and the remainder in his pocket; that he remembered 
being in the bar of the hotel at about 10 o'clock at night but did not 
remember an;yth1.ng until he woke up in his rooa the next. a.tternoon and, 
discovered that the $500.00 in the suitcase was gone., his pockets ripped 
am all the :mohey gone except a dimeJ that he used his railroad ticket to 
return to New York the next dqJ that upon. arriving in New York he pall'Ded 
his watch and ring for $10.00; that he attended various J110vi.es and i'i.Dall,T 
called the military' police and turned bbsel! inJ that he was taken to 
Fort Ja7, New York, and !rom there to Vallq Forge General Hospital, 
Phoenixrille, Pennsylvania., where he was placed in a Neuro-pqcbiatric 
ward and given an exarn1na+,ion;. that he was subsequently' returned to Camp 
Lee, Virginia, under guard; tbat his P87 £or. the month of November 194 7 
was sufficient to cover the six checks written on 25 and 26 lfovember l947J 
that the way in llh1.eh he happened. to select the tlro officers• pa,- checks 
to cash was b;y talc:1ng the top am bottom chackJ that he knew be bad no 
authority to sign the payees' names to the tll'o checks or to cash them; 
that he did not inteni to defraud.J and that he intended. to· repay those 
officers (R 48-59,71). 

Accused also testitied. that he f.Jnlisted in the Ar,.q 1n 1940 and 
received an honorable discharge on 20 September.1941. He subsequentl,7 
received another honorable discharee on 3 January- 1943 to accept a ccn
mission as a second lieutenant. Be received a certificate ot service 

.when he n.s separated in 1945 (R 84,85). 

, Jlrs. Kar;r Kell,1', accused's wife., testified that accused ca.me home 
at about 3 or 4 o'clock on the .morning ot 27 Nov811iber 1947 and was at 
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home for the weekend. He sat around ani did not appear his normal salt 
and did more drinking than usual (R 73, 74). He left home on ,30 November 
and llrs. Kelly next heard .from him in a letter from Tampa, Florida. In 
the letter accused stated he was going to give himself up. She next 
received a telegram from hi.a in New York Just before he gave himself up. 
She related two incidents in which accused had left home !or short 
periods after drinking (R 76, 77). She testilied that she and accused 
bad one child, a daughter, whom accused loved verr much. The da.ughter 
had an operation on l4 November and during that week accused called 
several tillles .from Camp Lee to ask &bout her. J!rs. KeU,- also stated 
that although she ns in poor health she was working to support herseU 
and their child. 

. lltchael Skivic, Mrs. Kelly's brother-in-law, testified that accused 
was unable to control b1msel! when drinking (R 80). 

First Lieutenant Lou.is Sokoloff', ll.edical Corps, testified that ba 
was doing neuropsychiatric work at the station Hospital, Camp Lee, and 
that on 21 December he bad. occasion to exarn1ne accused. He found that 
pey-sicall1' accused looked.all right. Otherrlae he appeared nsODl81rhat 
agitated, emotionally- retarded, rather unhaPW, crjring several times, 
some depression." He bad the impression that accused "was not the 
c,.1:m1nal type personal.1.ty,'' but that he was •somewhat immature ernot:iom.JJ;y 
and unstable." Lieutenant Sokolo££ 1 s exam:i na+,ion disclosed nothillg that 
he could diagnose as mental illness and he expressed the belief' that 
accused's depression was within normal limits considering his difficulties. 

It ns stipulated that it Captain o. B. Douglas, Jledical Corps, 
Station Hospital, Fort Jq, New York, were present to testify' in court, 
bia testimoxv would be in substance as follows 1 ' 

nThat 11& examined Captain F.dward. Kell.Ton 16 December 1947 
and this 40 ,-ear old white male baa been well, no dii'f'iculties 
until he went AWOL and l.arceey this year am thez gave himself 
up to mili:t.ar., police, an officer of' the dq, it all began bT 
losing mon&y' on slot :mo.chiJles. Ha appears pursued a.tter and 
displ.a;yed definitel.T a teMe11C7 o! suicide. DiagnosisJ depressiveJ 

· rect'IJWended disposi.tionJ transrer to Vall.ey FDrge General Bospital. 11 

(a BJ,84). 

Without objection 'b7 tpe prosecution the de.tense introduced in 
eT1den.ce a report. of a Board o! O!ficera convened. at Valley Forge Gemral 
Hospital UDd.er the provisions ot paragraph )5c, Vanu&l for Courts-Martial. 
The report which was dated 19 December 1947 expresaed the following 
opinion as to accused's menta.l statua1 · 

"***at the time of the alleged of.tense, so far .tree fral 
mantal detect, disease, or derangement.as to be able, concerni.Dg 
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the particular act charged, to distinguish right from wrong am 
to adhere to the right, except insofar as the ability so to 
distinguish am the ability so to adhere may have been temporarily' 
interfered with by drunkenness." (De! Ex A) 

First Sergeant Victor s. Boeckma.n recalled as a detense witness 
testi.tied tm.t ome or twice when he observed accused at the bar accused 
ll'a.S staring o:t:t into space as i.f his miM was some place else. (R 88). 

On rebuttal, however, Sergeant Boeckman teati.tied that on 25 
November accused appeared normal. am gave no imication ot being 
intoxicated. On 26 November Boeckma.n 8&11' accused tor onq a !e,r 
minutes (R 89,90). 

Corporal Forbes testitied that accused appeared to be normal 'when 
he saw him on l December 1947. 

Lieutenant Colonel David if. Hassemar testified that on the morniDg 
o.f l December 1947 he observed accused cashing three checks in the 
Fina.nee Ot:tice. Co1onel Hasaemer observed that al.though accused wa• 
not drHsed in a verr neat mnner he did not appear intoxicated (R 90,91). 

S. (Charge I, Specifications 1, 2, 3 and 41 forgeey am embezzlement 
o.t checks). The uncontr&dicted. evideme shOW's that OD l December 1947, 
accused rece1'98d. .troll the Otficera• Section, Bead.quarters 9135 Technical 
Service Unit, camp Lee, Virginia, the November pq checks !or the otticera 
ot his class at the Quartermaster School. pursuant to orders directing 
h1a to obtain the checks. He extracted tso o:t the checks, one ~ 
payable to Jlajor Young, and the other made payable to Lieutenant Colonel 
Acton. Mt.er iniorsing these two checka with the respective pa;yee'a naae, 
be cashed thea am received t.bere£or the sum or $lll8.71. The eTi.dence 
elearq e~tabl 1shes the forgeries and embezzlements alleged. · 

(Charge II, Specifications l, 21 3, 4, 5 and 61 making and uttering 
checks drawn upon a bank in which he had no account). The evidence shoira 
that oD 25 and 26 BoTember 1947, accused cashed :tour checks at the 
Oi'ficers• Club, Camp Lee, Virg1.n1a, and two checks at the Post EEcbaDge, 
Camp Lee. Each check was cl.ran upon •ne First :NatiCDal Iron Bank, 
Roclca.lr81', Hew Jersey," in t.he amount of $25.oo, and ea.ch cbeclc bore 
accused's signature as drawer. Accused bad no accOUDt in the first 
Uational Bank of Morristown, Nn Jersey, Rockmnq Branch, Rocka-w&7, 
Bew Jersey-. i'he six checks unier discussion were received in the latter 
bank and were returJied becaUM ot the .tact that accused had no account 
in the bank. It was not sholt11 positiTel,y that •The First ktional Iron 
Bank, Rockaway, Be1r Jersey, am •The First :National Iron Bank ot 
Ko~stown, ?few Jer8f!JT, Rocka:n.7 Branch, Rockawq, Hew JerllflT' nre the 
same bank. In a pre-trial statement and in his testimol:J;y accuaed, hmr
ever, admitted the fact ~t :he bad no account in the bank -upon 1rbich 
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the checks under discussion were drawn., but did state that he had ma.de 
loans from that bank. The mal'.lager of' the Rockaway Branch of the First 
National Iron Ba.Ilk of' Morristown, New Jersey, testified that accused 
had been the recipient of' loans from his bank. The conclusion is.in
escapeable that "The First National Iron Ba.Ilk, ·Rockaway, New Jersey," 
and "The First National. Iron Ba.Ilk of' Morristown, New Jersey, Rockaway. 
Branch, Rockaway, New Jersey," are one and the same bank, and that the 
designation used by accused in making his checks sufficiently approxilnated 
the correct designation of' the bank. The findings of' guilt,- of' the 
Specifications of' Charge II, and Charge II, are supported by the evidence'. 

(Charge III., Specification; absence without leave). The prosecution 
introduced in evidetee an extract copy of' morning report o~ accused's 
organization at Camp Lee, Virginia, with the following entry: 

11Rez M/R l Dec- 47 
Kell7 F.dward P (QW) O-l.5'84424 1st Lt 

. Dy to AWOL 1030 EST." 

The defense counsel called to the court's attention the fact that the 
serial number in the entry was not the correct serial number of' accused, 
offered to stipulate as to the correct serial number of' accused, and 
offered no objection to the admission of the extract copy of the morn
ing report in evidence. The law member instructed the Trial Judge 
Advocate· to insert the correct serial number in the extract and this 
was done. The inclusion of' a serial number in a morning report entry 
is for the purpose of specificall.y- identifying the person to whom the 
entry pertains. Under the circumstances it is clearly shown that there 
was no question that the entry in the morning report referred to accused 
in spite of the insertion of an incorrect serial number in the ~try. 
The extract copy of morning report was, therefore., canpetent to show 
that accused absented himself' without leave from his organization at 
Camp Lee, Virginia, on l December 1947. The pre-trial statements of' 
accused, his testimony before the court, and other documentary- evidence, 
show that accused, after leaving Camp Lee, went to Florida and thence 
to New York where he surrendered to the military __police on 15 December 
1947. -The findings of' the court that accused absented h:iniself without 
leave at the place, time, and for the duration alleged in violation o:t 
J.rticle o! \Tar 6l is supported by the evidence. 

6. The sole issu.e raised b7 the defense pertains to the statement 
in the report o:t the Board of' Medical O!f'icers that accused as to the 
acts charged had the abilit7"tio distinguish right from wrong and to 
adhere to the right, except insofar as the abilit7 so· to distinguish 
and _the ability so to adhere ma.y have been temporaril.7 interfered with 
b,- drunkenness." Accused in his testimony asserted that at the times · . 
in question he had been drinking. Drunkenness "may be considered as 
a!1'ecting mental capacit7 to entertain a specific intent where such 
intent is a necessary element of the of.tense" (Par 126a, lCl41928). 
The issue of drunkenness does not arise as a defense to the offense ot 
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absence wJhou.t leave as this offense does not require a specific 
intent in the commission. The other otf'enses of which accused was 
found guilty., forgery., embezzlement., and making and uttering checks 
drawn upon a bank in which he bad no account., with intent to de.t'raud., 
do require a specific intent in their commission. 

The evidence shows that on 25 and 26 November 1947 accused cashed 
4 worthless checks at the Officers I Club. The person cashing these 
checks testified .that on 25 November when three of the checks were 
cashed accused appeared normal. This person saw accused tor only a few 
minutes on 26 November when he cashed the other check. It was also 
shown that accused cashed two other worthless checks at the Post Ex
change on 25 and 26 November 1947. The person cashing these checks 
was not questioned concerning accused's appearance at the time. As to 
the embezzlement and forgery of two treasury checks the evidence shows 
that accused appeared normal. when he received the treasury checks frClll 
Corporal Forbes and also when he cashed the two forged checks. There 
was thus presented to the court positive evidence that ·at the time 
accused uttered three of the worthless checks and at the time he cashed 
the two forged treasury checks accused appeared normal. In addition 
accused's voluntary pre-trial statements show beyond peradventure that 
accused. intended to commit the offenses of which he was found guilty. 
With re.t'erence to the issue of drunkenness there was substantial 
evidence that when the offenses in question were committed accused's 
mental capacity was not aff'ected by drunkenness. 

Accordingly-., the Board of Review is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty of all 
Specifications and Charge I. · 

7. Records of the Army show that accused is 40 years of age., . 
married., and the father of one child. In civilian life he was variously 
employed as a bartender., restaurant manager., clerk., and aircraft worker. 
He enlisted on 21 September 1940. After serving a year he was discharged 
to the Enlisted Reserve Corps and then called to active duty on l Januar;y 
1942. He attended an Officers Candidate School and was commissioned a 
second lieutenant on 4 January 1943. He went overseas in 1944, earned 
!'our campaign stars., came home and was separated from the Service on 
29 November 1945 and accepted a commission in the Officers Reserve Corps. 
On 20 September 1947 he was called to active duty to attend an A.rrrzy- school 
at Camp Lee., Virginia. His efficiency ratings of' record are u.nitorml;r 
"Excellent." On 18 December 1944 he received a reprimand and forfeiture 
o£ $90.00 ot his pay under Article of ¥Tar 104 for borrowing money from 
enlisted men. 

8. The Board of Review has considered the following letters per
taining to accused: letter to The Judge Advocate General dated 22 
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January 1948 from The Honorable H. Alexander Smith., United States 
Senate; letter to The Judge Advocate General dated 24 February 1948 
from Mrs. :Mary Kelly., wif'e of accused; and letters to the Secretary of 
the Army and The Judge Advocate General dated 26 and 16 March 1948., 
respectively., from :Mr. Charles Kelly., brother of accused. 

9. The court was legally constituted. and had jurisdiction of the 
person and of the offenses. Uo errors injuriously affecting the sub
stantial rights of accused were cormnitted during trial. In the opinion· 
o.t' the Board of' Review the record of trial is legally sufficient to 
support the findings of guilty and the sentence as modified by the 
reviewing authority and to warrant confirmation of the ~tence. A 
sentence to dismissal and confinement at hard labor for three yea.rs is 
authorized. upon conviction of Articles of War 93, 96 and 61. 

IL/ · 
_.,,._t;$',....,-~_l_~_·_t_·...u_{_____., Judge Advocate 

I 

{-1/4~,.-~,,--~-------., Judge Advocate 

1£c._J<f!1,-.::r.Z§.~a,i., Judge Advocate 
<Jv9· 
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1st Ind 
Cll ,3281 910 

JAGO. Department of the Army. Washitl€ton 25. D. c. 

T01 The Secretary of the Army 

.1. Pursuant to Executive Order No. 9556. dated 26 May 1945, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in"the case of First Lieutenant 
Edward P. Kelly (01583196), Quartermaster Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of the embezzlement and forgery of two treasury checks (Chg I, 
Specs 1~2,3, and 4); of m~king and uttering vtlth intent to defraud, 
6 checks drawn upon a bank in which he had no account (Chg II, Specs 
1,2,3,4,5 and 6): and of absence without leave from 1-15 December 1947 
(Chg III, Speo). N~ evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service and to be confined at 
hard labor for five years.· The reviewing authority approved the • 
sentence but reduced the period of confinement to three years and forwarded 
the record of trial_pursuant to Article of War 48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board of Review is of the opinion· 
that the record of trial is legally sufficient to support the findings 
of guilty and the sentence as modified by the reviewing authority and 
to warrant confirmation of the sentence. I concur in that opinion. 

On 26 November 1947 accu~ed was on duty as a student at the Quarter
master School, Camp Lee, Virginia. and on that date cashed ono check at 
the Post Exchange in the amoun+, of ~25.00, and three at the Officers' 
Club each in the amount of $25.00. The following day he cashed tv10 

additional checks in the same amount~ one at the Officers' Club and one 
at the Post Exchange. All th~ checks bore accused's signature and 
all were drawn on the First National Iron Bank. Rockaway, New Jersey, 
in which belik e.ccused did not have an account. 

Accused was responsible for collecting the-pay checks for the officers 
who were members of his class at the ~uartermaster School. 'On 1 December 
1947 accused collected the pay checks tor the month of November. He extracted 
two of the checks, forged the name of the payee on each check end cashed the 
two checks, receiving therefor the sum of $1118.71. ~couaed, on the same 
day, absented _himself without leave, made a trip to Florida, and surrendered 
himself to the Military Police in New York, New York, on 15 December 1947. 

In a voluntary pre-trial statement accused admitted the commission 
of the offenses of which he was found guilty, but as a witness in his 
own behalf he stated that he could not recall the forgery and cashing of 
the two treasury checks. He attributeq his offensesto domestic troubles. 
and more specifically to the illness of his daughter who in November 1947 
had undergone a tonsilectomy which caused hemorrhages. 
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CM .328,910 

F:irst Lieutenant Louis Sokoloff, Medical Corps, testified that 
upon examination of accused on 21 December he found that accused appeared 
"somewhat agitated, emotionally retarded, rather unhappy, crying several 
times, some depression." Lieutenant Sokoloff had the impression that 
accused "was not the criminal type personality," .but that he was "some
what immature emotionally a.nd unstable". The examination disclosed 
nothing that ·could be die.gnosed as mental illness, 

According to the stipulated testimony of Captain o. B. Douglas, 
!vl.D• ., accused displayed "a tendency of suicide" on the ds.y following 
his surrender. He was transferred to.Valley Forge General Hospital. 
a.nd upon examination by a Board of Medical Officers at that hospital 
was found to be mentally responsible except insofar as drunkem:isasma.y have 
temporarily interfered with his ability to distinguish right from wrong 
and adhere to the right. Accused does not appear to have been drunk 
at the time of his offenses. 

4. The accused is 40 years of age., married, and the father of 
one child. In civilian life he.was variously employed as a bartender, 
restaurant :manager, clerk, and aircraft vrorker. He enlisted on 21 
September 1940. After serving a year he was discharged and assigned 
to the Enlisted Reserve Corps and then called to·active duty on 1 
January 1942. He attended an Officers Candidate School and was 
commissioned a second lieutenant on 4 January 1943. He went overseas 
in 1944, earned four campaign stars, .ca.me home and was separated from 
the service on 29 November 1945. Upon separation he accepted a commission 
in the Officers Reserve Corps. On 20 September 1947 he 1'18.S called to 
active duty to attend an Anny school at Ca.mp Lee, Virginia. His efficiency 
ratings of record are uniformly "Excellent". On 18 December 1944 he 
received a reprimand and forfeiture of $90.00 of his pay under Article 
of War 104 for borrowing money fran enlisted men. 

5. The following letters pertaining to accused have been considered: 
letter to The Judge Advocate General, da.ted 22 January 1948., from The 
Honorable H. Alexander Smith., United States SenateJ letter to The Judge 
Advocate General, dated 24 February 1948, from Mrs. Me.r-y Kelly., wife or 
accusedJ and letters to the Secretary or the Army and The Judge Advocate 
General, dated 26 and 16 March 1948, respectively, from Ur. Charlea . 
Kelly., brother of accused. Correspondence between accused and the Army 
Judge Advocate, Headquarters Second Army., indicate that acoused has made 
restitution in a considerable amount of the obligations which he incurred 

. by hia offenses. 

6. I reOOI11111end that the sentence as modified by the reviewing authority 
be oonfirmed and-ordered into execution and that en appropriate United 
States Disciplinary Barracks be designated as the place of confinement. 
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7. Inclosed is a form of action designed to carry the foregoing 
reccmmendation into effect, should such recommendation meet with your 
approval. 

CK 328,910 

2 Incls THOMAS H. GREEN 
1 Record of trial Major General 
2 Form of action · The Judge Advocate General 

( OCKO 961 6 Jlay 1948). 
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DEPARTI.IENT OF THE AFMY 
In the Office of The Judge Advocate General 

Washington., D. C. 

8 Mf..R 1948J AGQ - CM 328924 

UNITED STATES ) FIFTH AIR FORCE 
). 

v. ) Trial by G.C.M., convened at 
) Tachikawa A.AB., Japan, 4 Decem

Privates JAMES E. FLOYD ) ber 1947. ·All: Dishonorable 
(RA 14221108) and WILLIAM R. ) discharge and total forfeitures. 
WOOD (RA 16215381), both of ) Lawson: Confinement for two (2) 
13th Air Supply Squad~ , APO ) . years. Flc,yd, Wood and Stone: 
704, and Private WALLACE A. ) Confinement for two (2) years 
STONE (RA 15211311), and ) and six (6) months. 
Private First Class CARLOS ) All: Disciplinary Barracks 
J. LAWSON (RA 14144780), ) 
both or 4th Air Supply Squad., ) 
APO 704. ) 

HOLDING by the BOARD OF REVIEW 
JOHNSON., BAUGHN and KANE, Judge Advocates 

1. 
. 

The record of 
. 

trial in the case of the soldiers named above has 
been examined by the Board of Review. 

2. The accused were tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 93rd Article of War. 

Specification 1: In th$t., Private James E. Floyd and Private 
William R. Wood, both of 13th Air Supply ,Squadron., and 
Private Wallace A. Stone, 4th Air Supply Squadron, acting 
jointly and in pursuance of a camnon intent:, did, at 
Tokyo, Honshu, Japan, on or about 3 June 1947, by force 
and violence and putting him in fear., feloniously take, 
steal and carry away from the person of Seiki Matsuzaki, 
about S00 yen., lawful money of Ja.pan, the property of the 
said Seiki Matsuzaki, value about $10.00. , 

Specification 2: In that Private James E. Flc,yd and Private 
William R. Wood., both of 13th Air Supply Squadron., and 
Private Wallace A. Stone., 4th Air Supply Squadron, acting 
jointly and in pursuance of a common intent., did,.at 
Tokyo, Honshu, Japan., on or about J June 1947, by force 
and violence and by putting hilll in fear, feloniously take., 
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' steal and carry PfJ'3' fr011. the person of Gu Kanshaku, 
about 1000 yen, lawful :raoney- of Japan, the property
of the said Gu Kanshaku, value about $20.00. 

Specification 31 In that Private James E. Fla.yd and 
Private William R. Wood, both of 13th Air Supply 
Squadron and Private Wallace J.. Stone and Private 
First c:la!s CBi,rlos J. Lawson, both of 4th Air Supply 
Squadron, acting jointly and in pursuance of a coaaon 
intent, did, at Tokyo, Honshu, Japan, on or about 5 
June 1947, by- farce and violence and b;r putting bi.a 
in .tear, felonioualy take, steal and r:arry- nay :troa 
the presence o:t Toku Goto, ·ab~t 6000 ;ren, lnful 
•oney of Japan, the property of the said Toku Goto, 
value about $120.00. 

CHARGK II1 Violation of the 96th Article of War. 

Specification ls In that Private James E. Floyd and 
Private William R. Wood, both of 13th Air Sup!UT 
Squadron am PriTate Wallace J.. Stone, 4th ilr 
Supply Squadron, acting jointly ana in pursuance 
of a common intent, did, at Tokyo, Honshu, Japan, . 
on or about 5 June 1947, wrongfully strike Kanae 
Kawata on the .f'ace and bead 111th their fists. 

Specii'ioation 21 In that Private Jaaes E. Flo,ytl and. 
Private Will18ll R. Wood, both of 13th ilr Supply 
Squadron, and Private Wallace .1. Stone and Pri.Tate 
First Class Carlos J. Lawson, both of 4th .lir 
Supply Squadron, acting jointly ancl in pursuance 
of a o01111lon intent, clii, at To.k;ro, Honshu, Japan, 
on or al>out 5 Jane 1947, wrongfully strike Mitsuko 
Goto on the beacl with their hands and. :tiat1. 

Each aceuaea pleaded. not guilt,- to tba Charges &nd. a1;J. Speci.f'icationa. 
J.ccused Floyd was found guilty of Specificatiom, 1, 2, and .3 ot Cbrce I 
and Charge I, and not guilty of all other Specificationa and Charge II. ' 
J.ccusecl Wood was f'own guilt,- of' Speci.f'ication 3 of- Charge I and Charge .I•. 
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and not guilty of all other Specifications and Charge II. Accused Stone 
was found guilty of Specifications 1, 2, and 3 of Charge I and Charge I, 
and not guilty of all Specifications of Charge II and Charge II. Accused 

.Lawson was found guilty of Specification 3 of Charge I and Charge I, and 
not guilty of Specification 2 of Charg~ II and Charge II. Evidence of two 
previous convictions of accused Wood ware introduced. Accused Floyd, Wood, 
and Stone were sentenced to be dishonorably discharged the service; to 
forfeit all pay and allowances due or to become due, and to be confined at 
hard labor for 10 years. Accused Lawson was sentenced to be dishonorably 
discharged the service, .to forfeit all pay and allowances due or to become · 
due and to· be confined at hard labor for 5 years. The reviewing authority 
approved "only so much of the finding of guilty of Specification l of 
Charge I as involves finding that the accused, Private James E. Floyd and 
Private Wallace A. Stone, acting jointly and in pursuance of a common 
intent did., at the time and place alleged, feloniously take, steal and 
carry away 500 yen, value about $10.00, the property of said Seiki 
Matsuzaki., * * * only so much of the finding of guilty as to Specification 
2, of Charge-I as involves finding that the accused Private James E. Floyd 
did, at the time and place alleged, feloniously take, steal and carry away-
1000 yen, value about $20.001 the property of Gu Kanshaku, **'*"and 
disapproved the finding of accused Stone guilty" as to Speci!ication· 2 of 
Charge I. In accordance with the limitation upon the sentences resulting 
.from an earlier trial of the same .four accused, or which the present case 
i~ a rehearing., the reviewing authority approved only so muoh or the sentence 
as to accused Lawson as provided for dishonorable discharge., .forfeiture of 
ail pay and allowances due or to becane due and confinement at hard labor 
for 4 years., and only so much of the sentences as to accused Floyd, Wood, 
and Stone as provided for dishonorable discharge., forfeiture of all pay 
and allowances due or to become due and confinement at hard labor for 5 
years. The revielfi.ng authority further reduced the period of confinement 
as to accused Lawson. two (2) years, reduced the period of con.finament as 
to accused Floyd, Wood and Stone to two (2) years six (6) months., desig
nated the Branch, United States Disciplinary Barracks., Camp Cook, 
California., or elsewhere as the Secretary of the Army may direct as the 
place of confinement as to each accused., and forwarded the record ot trial 
tor action under Article of War 50t• · 

J. The question initially presented for detezmination b7 the Board 
of Review concerns the legal effect of the ruling of the law member 
hereinafter set .forth. One or more confessions of each accused were 
received in evidence over the ~bjection of the defense on the grounds that 

· the confessions 11'8re obtained under duress (R. 32, · .'.35., .'.39). Following 
the reading of the confessions to the court., the defense counsel stated 
that accused Floyd desired to take the witness stand for the limited ~ 
pose of showing that his confessions were obtained under_ duress (R. 41), 
whereupon the.I,aw Member stated: 

"A:ny evidence relating to the con.fessions at this poj,nt 
is :j.rrelevant. The confessions have been admitted. There is 
nothing that the defense can introduce at this point.• 
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Tonnedi.ately thereafter, the prosecution introduced Master Sergeant Nelson G. 
Copp as a witness in rebuttal "* * * for the sole purpose to clearly indi
cate that each accused had been advised of their rights all along.n (R. 42) 
After Sergeant Copp had finished testifying the Law Member stated: 

"iJhile it would be improper for the accused to take the 
stand at the present time to testify relative to the confessions, 
the court does not want the rights of the accused to be denied 
in tmy way 'Whatsoever. In the opinion of the law member, to 
take the stand and testify solely as to.the confessions at the 
present time 1'/0uld be irrelevant and, as the rule, they cannot 
do it. Yet, on consideration, I think it ll'Ould be better for the 
record if these four accused be pennitted, if they so choose, 
that they take the stand and testify as to the circumstances 
surrounding the taking of the confessions on the basis there 
may have been sane misunderstanding as to llhat their rights wre 
relative to the confessions. While the testimoDY on the confes
sions cannot be taken into ccnsideration, and cannot be properlY 
and legally admitted into evidence in this court, the opinion or 
the court is that if the desire to take the stand it m well 
be considered by the reviewing authority." (R. 43 Underscoring 
supplied.) 

On behalt of the accused the defense counsel then stated that each· accused 
elected to remain silent (R. 4.3). The court was thereafter closed and 
upon reopening the following occurred: · 

"DEFENSE: I would like, for the sake or the record, to 
have each individual indicate his preference in regards to any 
statement pertaining to the examination of the evidence per
taining to the confessions. 

I 

"DEFENSE: Private Floyd, do you have anything to say? 
"ACCUSED FLOYD: No, sir. 

"DEFENSE: Private Wood, do you have anything to say? 
"ACCUSED WOOD: No., sir. 

"DEFENSE: Private Lawson, do you have anything to say? 
"ACCUSED LAWSON: !No, sir. 

"DEFENSE: Private Stone,-do you have ~ing to say? 
"ACCUSED STONE: No, sir. . 

"LA:vf mIBER: The defense counsel indicated previously that 
the accused desired to take the stand and testify solely as to 

.circumstances surrounding the taking of the confessions. NOW' 
you say that they do not. (Addressing accused): Do you so desire 
now to take the stand and testify under oath solely to the circum
stances surrounding the taking of these. confessions? ~Tate Floyd? 
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"ACCU3ED FLOYD: No, sir. 

"LAW MEMBER: Private Stone? · 
"ACCUSED STONE: No, sir. 

"LAW :ti.EMBER: Private Lawson? 
"ACCUSED LAWSON: No, sir. 

"LAW MEMBER: Private Wood? 
"ACCUSED WOOD: No, sir. 

"DEFENSE: The defense rests." (R. 44) 

It is thus manifest that the law member, by ruling that it would be 
irrelevant and not proper or permissible for any of the four accused to 
take the w.1. tness stand for the purpose of testifying as to the manner in 
which the confessions were procured, unequivocally denied to each accused 
a right long recognized. In this connection the Board ot Review in C.M 
275738, Kidder; 48 BR 145, quoted the following excerpt tran Grantello v. 
United States, 'J F 2nd 117, viz. 

"'It is a fundamental principle of our government, 
repeatedly emphasized and applied by the Supreme Court, 
that the provisions of its Constitution and statutes for the 
protection of the rights and privileges of its citizens 
accused of crimes shall not be limited, qualified, or frit
tered away, but shall be fairly and broadly construed and 
enforced for their protection. 111 

and the Board then stated: 

11 This decision clearly recognizes the right of an accused 
to testify for a limited purpose provided he does not testify 
concerning facts relative to his guilt or innocence. Similarly 
the Board of Review has recognized the right of the accused to 
testify for the limited purpose of attacking the alieged volun
tary character of his confession. 11 

On the basis of the same authority the Board of Review in the recent case 
of CM ';326450, !!!!! (November 1947), said: 

11It has been uniformly held by the Board of Review that an 
accused has the right to testify for a limited purpose w.1.thout 
being subject to examination regarding the merits of the case 
and to, refuse him such privilege constitutes fatal error." 

In fact it has been held by the Board of Review that for the court 
to limit the cross-examination of the defense on the issue of whether a 
confession was voluntary constitutes highly prejudicial error (CM 206090 
Koehler (8 BR 249-254). . 
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It is equally clear in-the present case that each accused had an 
unqualified right to testify· for the courts consideration, as well as 
for subsequent consideration by the reviewing authority, concerning 
the involuntary character of his confession. The matter being one of 
substantive right rather than one of.procedure, untimeliness on the part 
of ~he defense to offer accuseds 1 testimony for such limited purpose was 
of :10 cons~o.uence. The ruling of the law member was therefore erroneous 
and was not in any manner remedied by the fact that the confessions of 
each accused were in evidence prior to the offer of the testimony of ac
cused by defense counsel.. From a careful examination of the record of 
trial subsequent to such ruling, including that part of the record re
lating to the.polling of each accused by the defense counsel and by the 
law member relative to his rights as a witness, it is only reasonable to 
infer that each accused elected to remain silent because of the law 
member 1& erroneous ruling that his testimony would be considered only by· 
the reviewing authority and not by the court. 

This ruling of the law member precluded from the court's considera
tion proper evidence attendant to the taking of the confessions and it 
cannot, therefore, be said that the court made a detenrl.nation of fact 
that the confessions were voluntary. To the contrary, it is i.'ldicat.ed by 
the record, through questions posed and statements made by the defense 
counsel that the confessions were obtained through duress. The right of 
a.v &ccuscd before a court-martial to have an involuntary confession ex
cluded from evidence stems from constitutional guarantees and from Article 
of War 24, just as do other siTUlar rights against self-incrimination. As 
stated by the Board of Review in CM Z75738, Kidder, 48 BR 145, supra1 

"The right of An accused soldier against self-incrimination 
is s_pecifically protected by the proyisions of Article of War 24 
-which are as f 01l01Js : 

1 No 'Witness before a military court,*** shall be 
compelled to incriminate himself or to answer any question 
the answer to 'Which mey tend to incriminate him, or to answer 
any question not material to the issue wnen such answer llight 
tend to degrade him.• 

"This same right is safeguarded by the provisions of the fifth amend
ment of the Unitod States Constitution which ar~ ir. part, as followsz 
1No person * ii- * shall be compelled in any cri1ninal case to be a 
witnass against h.i:mself * * *'. 

"So obnoxious to the law is the use of a forced confession that 
the Supreme Court of the United States has stated that: 

1The Constitution of the United States stands as a bar 
against the conviction of any individual in an American court 
by maar.s of a coerced confession. There have been, and are now, 
certain foreign nations vdth_govermnent dedicated to an opposite 

- 6 -
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policy; governments which convict irrlividuals Td.th testimony 
obtained by' police organizations possessed of an unrestrained 
power to seize persons suspected of crimes against the state., 
hold them in secret custocy- and wring from them confessions., 
_by peysical or mental torture. So long as the Constitution 

. remains the basic law of our Republic., America will not have 
that kind of govel'Dll18nt.• (Ashcraft v~ Tennessee, 88 Law-Ed. 
858).• 

Of similar import is the lquage in CM 328584, Yakavonis (Febraa:ey 
1947) "Wherein the Board of Review statedz 

•The Supreme Court o:t the United States bas an numerous 
occasions expressed its views as to the fatally injurious effect 
upon criminal proceedings in Federal., civil and state court.s of 
the reception in evidence of involuntary confessions obtained by 
duress•. 

* * * * nc<Xlsequently., under the doctrine enunciated by the Supreme Court 
in the above decisions the use of a confession obtained by :tor~e 
lf'Ould violate the constitutional guarantee against self-in- ' · 
crimination and constitute a denial of due process which cannot 
be cured by other clear or compelling evidence of guilt., ~ Te 
United States; tyons v. Oklahoma; Kotteakos v. United States; 
~ v. Mississippi; Haley; v. ™, supra. This lfOUld seem to be a 
logical extension of the principle set forth in CM 312517., KOSYtar 
et al• ., 62 BR 195, 200; CM .326450., Baez, 1947.11 . 

Accord.in~., in the instant case., it, is clear. that the ruling of the 
law member concerning the right of each accused to testify as to the 
voluntary or involuntary charactex- o:t his confession was erroneou.,; that 
such rnling was not retracted or legal.4'" nullified by the subsequent polling 
o:t each accused; that llhen the only testimony which could have created 
an issue or :tact on this point was erroneously excluded by such rulin.g . 
there could not conceivably have been a !actual determination by the court 
that such confessions nre voluntary (CM 192609., Hulme, 2 BR 9); that as 

· a result of the erroneous ruJ.i.n8 and receipt in evidence or the con
fessions., the right of each accused against self-incrimination as guaran
teed by Article or War 24 was violated;_ and that a violation of such sate- · 
guard constituted error so fundamental that it injurious~ affected the 
substantial rights of accused within .. the contemplation o:t Article of War 
37 and is fatal notwithstanding the character or other evidence of record. 

-
4. For the reasons stated the Board or Review holds the record of 

trial leg~ insufficient to sup t e f~..µ.1e,s a the sentences. 

-==~~~~~~u....i.-=""""l~-Judge Advocate 

.u.-1---w~...:;.;;;.._______......,._Judge Advocate 
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MAR 101948 
J .AaQ - CM 328924 lat Ind 

JJ.GO. Dept. ot the AffJ', WuhiJJgton 2S, D.c. 

TOr CcmllW)ding Oemral, Filth Ur Force, APO 710, c/o Postmaster, 
San Francisco, Califarnia. 

l. In the case o! Printes James E. Floyd (RA l.4221108) and 'William 
R. \food (RA l.621S38l)t both of 13th Air Suppq Squadron, Pri.Tate Wallace 
.l. Stone (il lS21JJllJ and PriTate Firet Cl&as Carlos· J. Lanon (RA 
14144700), both of 4th Air Suppq Squadron, I concur in the tcregoinc 
holding by the Board or Rnin that the record of vial 1a legaJ.l1' in
sutticient to support the .t1nd1zJp and eentence u to uch accused and 
for the reasons stated 'tbtrein, recomnend that the find:Snge o! pilt,y 
and the sentences be disapproncl. Upon taking tJds action ;you ,rill 
ban authority' to direct a rehearing. 

·2. llhm copiea ot the published order in th1B cue are forwarded 
to 'this office tbq should be accompanied by' the foregoing hol.diDc and 
th1a :lndorsement. For con-nmience ot refeNnce and to facilitate 
attaching copiea ot the published order to the Ncord 1n this case, please 
place the file number ot the record in bracket.a at the end or the pub
liahed order, aa follon 1 

(CJl 328924). 
• 

'InclRecord of trial 
11087 

-a-
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DEPA.Rnmm' CF THE .AlWI 
(323)In the O:rfice or The Judge Advocate General 

Washington 2.$, D.c. 
20 APR 1948 

JAGH Cll 326930 / 

UNITED STATES ) 1ST c.&.V.&LRY DIVISION 
) 

y. ) Trial by G.C.Jl., convened at Head
) quarters 2d Cavalry Brigade, 17 

Private First Class Robert v. ) December 1947. Dishonorable dis-
Williams (Rl 19276787), Head- ) charge (suspeJlded.) a.nd confinement 
quarters and Headquarters Troop, ) tor t,ro (2) years. United States 
8th Cavalry" Regiment. ) Disciplinary Barracks, Fort Leavenworth, 

) Kansas. 

OPINIOH of the BOARD OF REVIER' 
HOTTENSl'EIN, LYICH and BRACK., Judge Ad'V'ocates 

l. The record of trial in the case or the soldier named above has 
been examined in the O:r.fice of The Judge Advocate General and there found 
legally insufficient. to support the findings of gullty- of voluntary man
i,laughter but legally sufficient to support findings of guil-cy ot in
voluntar,y :nansJ aughter and the sentence. The record ot trial has now 
been evam1ned by the Board ot ReView am the Board submits this., its 
opinion., to The Judge Advocate General. ' · 

2. Accused was tried upon the .tollorlng Charge and Specification: 

CHA.BGEa Violation at the 93d Article of War. 
i 

Specification& In that Private First Class Robert V. •1U1arns, 
Headquarters and Headquarters Troop 8th Cavalr;r did., at 

. Tokyo., Japan, on or about 12 ~tober 1947, willfully., 
feloniously', and unla-rluJ.l1' kill Naka Iida., a Japanese 
female, by hitting her with a GIQ bus Number 123, which 
he was driving. 

Accused pleaded not guilty- to and was found guilty- ot the Specification 
and the Charge. 119 was sentenced to be dishonorably- discharged the 
service., to forfeit all pay and allowances due or to become due and to 
be confined at bard labor at such place as the reviewing authority- may 
direct tor a period of two ;years. One previous conviction was considered 
by the court. The reviewing authority approved the sentence, ordered it 
~ executed., but suspended the execution or that-portion thereof ad.judging 
dishonorable discharge until the soldier's release from confinement. The 

· United States Disciplinary Barracks., Fort Leavemrorth., Kansas, or such-
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other place as the Secreta.r,r or the Jrrq ma.y- direct was designated as 
the place o£ confinement. The result of the trial was prom.ulgated by' 
General. Court-Martial Orders No. 10, Headquarters 1st Cavalry Division, 
,A.PO No. 2011 dated 23 Jam:JB:r7 1948. 

3. Erldence for the prosecution. 

The evidence shows that on the ar~on ~ 12 October 1947 arter 
accused and two other American soldiers had left a beer ball at "Shibll1'&,• 
Japan, the former, who was under the iJlfluence o£ liquor, flagged a bus' 
and he and. his companions boarded it. Shortly' thereafter the bus developed 
motor trouble am the driver and a mechanic, both Japanese, got out to 
repair it. Accused then took the driver's seat, started the motor and 
drove the bus. Accused proceeded to drive at a high rate' of speed and 
one of his compan1 ons pleaded with him to let the Japanese mechanic drive. 
One of the soldiers turned of! the ignition and thrff the bus out of gear 
in an eUort to stop the vehicle but accused a.gain turned on the ignition, 
put the bus in gear and continued to drive. While accused was driving 
the vehicle it struck an elderly- Japanese woman identified as. Naka Iida 
(R 6,8,l0,ll,13-15,19,22). "lhen the bus struck the woman itsfl)eed was 
esti.Dated to be 25 to 35 milea per hour and (JJ..70 kilometers per hour 
(R 8,ll,18.,19). At the place where the accident occurred, two street 
cars bad stopped a.nd ma.n;y people were 11 st.and1ng aroulld. 11 The elder~· 
,roman was "one ot the crowd right in front" (R J.4}. The road was very 
·narrow and the woman was "trying to ·adjust her 1geta 111 (R 16-18). She 
straightened up just before being struck by' the bus (R 20-21}. ·.ls a 
result of injuries sustained tbs woman died the same day' (R 6,7,22). 
The injuries consisted ot nfracture or the auricle and fracture ~ second, 
third, _tourth and filth ribs and inner bleeding resultedll (R 22). A 
medical witness testified that in his opinion the cause ot death was 
"inner bleeding as a result ot contusionsa (R 22). 

4. Evidence tor the de.tense. 

Accused testified that he was 18 years or age and bad been drinking 
beer from about noon or 1:00 p.m. until.about 4:00 p.m•. on 12 Ootober.1947. 
When he le.rt the.beer hall he was "un::ler the intluence ~ alcohol." He 
further testified that he dra.zlk verr little before entering the A:ntrr, and 
that he had not driven an automobile very much when in the United States. 
He bad driven"bettreen six months and a yearn in Call!ornia, with a 
•learner's permit" but he bad no license•. He had. •f1unked" the driv.er•s 
test and "was waiting" to take it again (R 23,24). 

5. Accused was charged with am was found guilty of ltwiJ.ltullT, 
felonioU&T and unla.~ul.JJU k1JJ 1ng a human being. 

The ]£q,nuaJ tor Courts-lfartial, .l.928,. defines manslaughter as 
fol.101l's: 

2 
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"Manslaughter is unlawful homicide without malice afore
thought 8.Ild is either volunta.17 or involuntar;y. 

"Voluntary manslaughter is where the act causing the death 
is committed in the heat o:t sudden. passion caused b7 provocation. 

11 Involuntar,r manslaughter is homicide unintentio~ caused 
1n the· commission or an unla1'£ul act not uounting toaelorq-, 
not likely to endanger life, or b;r culpable neglige~e 1n perrora
ing a J.aw:tul act, or in performing an act required by J.aw.• (1C1l, 
1928, par l49a) (umerscoring supplied). 

Voluntary- manslaughter is intentional homicide and possesses all or 
the elements o£ the crime or Jlllrder except tb&t o£ malice a.torethought. 
Involuntary ma,nsJa11ghter, on the other hard, is unintentional homicide, 
which occurs in the coDllllission o£ an unl.awtuJ. act less than a .telou;y am 
not likely to endanger lite or by re&aon of culpable negligence ccmnitted 
in performing a l.mrtul act. 

There can be no .doubt that accused was charged rlth and f'OUDd. guilty- _ 
or volu.ntar,r ::na.nslanghtar. aiD:e the ..-ord "wil.l.tullr' appear• as an allega
tion or the . Specit'ication• 

. Bouvier's Law Dictiona17 (Vol 21 p 34.54) states that in an :!,ndict
:ment "1rillfullr' mans intem.ional.J¥•. It :fn;,):fes that the act is dons 
lcncming4r and o:t stubborn purpose, but not with nalice (State v. Snia, 
2 s.E. 68). A willtu1 act is o:ce that is done knowingq am purposely, 
with the direct object in vi81f' o:t injuring another (Hazle v. Southern· 
Pacific CoJIIP8J21", 17.3 Fed 4.31). It is syno~us with intentio~, 
designedly, without l&wtul excuse, and, therefore, not acciden~. 
(W J1 er T. State, 1.30 Pac 81)) • 

The evidence shows that accused while, under the iufl.uence of 
intoxicating liquor, droYe a JllOtor vehicle 1fithout authorit7, at a rate 
o:t speed est:lmated to ba 2S to JO .Ues per hour or fJJ to 70 kilometers 
per hoar, and while so driving be struck a Ja.panese national who died as 
a result of the injuries received. Thia death, therefore, resulted :Croll 
his unJ.awtul act of driving a motor vehicle in a culpabq negligent 
mamier while UJXiar the in!'luence of intoxicating .liquor. There is nothing 
1n the record of trial indicating an intention or purpose to strike the 
victill, nor is there &rJT evidellce presem; troa llhich 1f'1lli"ullneas, as 
defined above, can be interred.. The element .·or -.il.lf'ullnesa necessary-
for a conviction or volunta.rT rnauslanghter being absent, the record ot 
trial is le~ sui'ficient to sustainonl.7 a. finding of guilty of the 
lesser included ortenae of involuntary mavalallgb.ter, which is a felonioua 
and 'Wll.&1r.tw. k:fJ11ng without the element of will.fullness required for 
voluntary mansl aught.er (Cll 2.34896, Nieder, 21 BR 209). 

3 
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The sentence is within the maximum limit tor involuntary nan
slaughter (MJl!, 1928, par 104.s) and therefore legal. 

6. For the foregoing reasons the Board of Review is of the 
opinion that the record of trial is lega.14r· sufficient to support 
only so much of' the finding of' guilty- of the Speci.f'ication of the 
Charge as finds that accused did, at the time and place alleged, 
f'eloniou~ and unla'Wi'ully kill one Naka Iida, a Japanese female, 
by- hitting her with a G}Q bus number 12.3, 'Which he was driving, 
legally- sufficient to support/the finding of guilty- of the Charge 
and the sentence. 

../~£,(' 
~h~"·"'7"'·......,??&-li;:l-'.0--,"'·di----' Judge Advocate 

, Judge Advocate 
7 ft~ y~ 

~,,,._/,. Judge Advocate 
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JAGH CM 328930 1st Ind 

JAGO, Dept. of the Aney-, Washington 25, D.C. 

TO: The Secretary- of the AI'Jlzy' 

l. Herewith transmitted for your action under Article of War 
S'~ as amended by' the act of 20 August 19.37 (50 Stat. 724;- 10 USC 
1522), is the record of trial in the ca.se of Private First Class Robert 
V. Williams (RA 19276787), Headquarters and Headquarters Troop, 8th 
Cavalry Regiment. 

2. The Board of Review is of the opinion that the record of 
trial is legal.1¥ su:fficient to support o~ so much of the find1ng 
of guilty of the Specification of the Charge alleging voluntary man
slaughter as finds the accused guilt7 of involuntary manslaughter. 
I concur in that opinion and recommend that so much of the i'1nding 
of guilty of the Specification of the Charge as involves a finding 
of guilty of the word~ be vacated, and that all rights, 
privileges and property ot which accused bas been deprived by' virtue 
o! the findings so vacated be restored. 

J. Inclosed is a form of action designed to carry into effect 
this recOlllllendation, should such action meet nth your approval. 

2 Inels TllOY!S H. GREEN 
l Record o.t trial Major General •2 Form oi' action The Judge Advocate General 

----------·-------------~------------------------
( a-:;1:0 104, 6 Lay l?L8) 





DEPARTMENT OF TEE iJtJY 
(.329)In·the Office of The JudGe Advocate General 

Washington f5, D. C • 

19 MAR ~~D.8 

JAGH CU 328967 

UNITED STATES ) HEADQUARTERS C01l1~1ID . 
) EUROP1<'_AN' COI,11:AND 

v. ) 
) Trial by G.C.M., convened' at 

First Lieutenant RICHARD J. 
FRANZ (0-1J06831), Infantry. 

) 
) 

Frankfurt-am-Ma.in, Germany, 9 
Janu.arJ 1948. ,··' Dismissal and 
total forfeiti::res. 

OPINION or the BOARD OF REVIS1 
HOTTENSTEIN, LYNCH and BRACK, Judge Adv6cates 

1. The Board of Review has examined the record or trial in the 
case of the officer named above and submits this, its opinion, to The 
Judee Advocate General. · 

2. The accused was tried, on a rehearing, upon the following 
Charge and Specification: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that First Lieutenant Richard J. Franz, 7702 
Headquarters and Service Battalion, Headquarters Command, 
European Command, then of 41st Engineer General Service 
Regiment, did without proper leave, absent himself from 
his place of d~ty at Goeppi.Dgen, Germa.DiV, from about 31 
July 1946 to 21 May 1947. 

He pleaded not guilty to and was found guilty of the Charge and Specifica
tion. No evidence of previous convictions was introduced. He was sen
tenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due, and-to be confined at hard labor for six months. 
The reviewing authority approved only so much of the sentence as involves 
dismissal and forfeiture of all pay and allowances due or to become due 
and fonrarded the record of trial for action pursuant to Article of War 
48. . 

J. The Board of Review adopts the statement of the evidence ani the 
law contained in the review of the Headquarters Command, European Command 
Judge Advocate, dated 9 February 1948. 

· 4. Records of the Army show that accused is 29 years of age and 
divorced. He is a high school graduate. and had 2½ years in college. 
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In civilian life he was employed as a shipping clerk. He had enlisted ' 
service from 17 March 1941 to 5·Janu.ary 1943 when he was commissioned 
a Second Lieutenant. He was promoted to First Lieutenant on 16 August 
1945. He served in the Aleutians from· 2 June 1943 to 18 April 1944 
and has served in the European Theater since 15 July 1944. In the 
latter theater he had extensive combat service and is authorized to 
wear two combat participation stars., the Bronze Star Medal for exemplary 
conduct in combat., the Distinguished Unit Badge., the French Croix de 
Guerre., and the Combat Infantry Badge. His efficiency ratings of record 
are as follows: satisfactory- (1)., very satisfactory (4)., excellent (7)., 
and superior (2). · 

5. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of accused were committed. The Board of Review is of the ~pinion 
that the record of trial is legally sufficient to support the findings 
of guilty and the sentence as approved by the reviewing authority and 
to warrant confirmation of the sentence. A sentence to dismissal and 
forfeiture of all pay and allowances due or to become.due is authorized· 
upon conviction of a violation of Article of War 61. 

Judge Advocate 

Judge Advocate 

Judge Advocate 

.. 
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JAGH CM 328967 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. c. 

TO: The Secretary- 01' the Army' 

· l. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmi. tted berelli th for your action the record of trial 
and the opinion of the Board of Review in the case of First Lieutenant 
Richard J. Franz (01306831)., Infantry. 

2. Upon trial by general court-martial this officer was found 
guilty of absence without leave from 3i July 19"6 to 21. May 1947 in 
violation of .Article of War 61 (Chg., Spec). No evidence of irevious 
convictions was introduced. He was sentenced to be dismissed the 
service., to forfeit all pay and allowances due or to become due, and to 
be confined at bard labor for six months. The reviewing authority 
approved only so much of the sentence as involves dismissal and for
feiture of all pay and allowances due or to become due., and forwarded 
the record of trial for action pursuant to .Article of War 48. 

J. A summary of the evidence may be found in the review of the 
Headquarters Command, European Command Judge Advocate, which was adopted 
in the accompanying opinion of the Board of Review as a statement of 

· the evidence and the la• in the case. The Board of Review is of the 
opinion that the record of trial is legally sufficient to support the 
findings of guilty and the sentence as approved by the reviewing 
authority and to warrant confirmation of the sentence. I concur in 
that opinion. 

On 22 July 19"6 by Special Orders Number 166, Headquarters 
Tbird Infantry Regiment., accused was transferred from the 30th Infantry 
Regiment to the 41st Engineer General Service Regiment., the effective 
date for change in the morning reports of the two organizations con
cerned being 31 July 1946. Testimony of o.f'ficers who were members o! 
the 41st Engineer General Service Regiment from 31 July 19-46 to its 
deactivation at the end of D3ce:rri:>er 1946, shows that accused never re
ported to that organization and did not have permission to remain away. 
For a few days in the early part of August 1946 accused was a patient in 
a civilian hospital in Kassel, Germa..'1.Y, and in the succeeding three months 
was seen in the vicinity of .Kassel by mmibers of the United States military
establishmant. On 21 May 1947 accused went to Headquarters, European Com
mand, seeld.ng permission to marry his Gennan fiancee. At this time he 
admitted to Captain ~ C. Vermillion that he was absent without leave 
and he ·was taken into custody. In his voluntary pre-trial statement ac
cused substantially admitted the offense alleged. He stated that prior 
to his transfer he had sought civilian anployment 1rl. th tba Post Exchange 
and had bean promised such employment upon his separation .from the ser
vic~. His plans for separation did not materialize am he was told 
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sometime in Sept~mber 1946, that he would have to report to the 41st 
Engineer General Service Regiment to which organization he admitted 
he had been on orders to report. At this time a child which accused 
had had by a German girl. 'vecama ill and accused chose to stay with the 
child and its mother as winter was coming on and the mother was without 
assistance. 

I 

4. The accused is z:; years· ot age and divorced. He is a high 
school graduate and had 2½ years in college. In civilian li.fe he was 
employed as a shipping clerk. He had enlisted service .from 17 March 
1941 to 5 January 1943 when he was commissioned a Second Lieutenant. 
Be was promoted to F.i.rst Lieutenant on 16 August 1945. He served in 
the Alaitians from 2 June 1943 to 18 April 1944 and has served in the 
European Theatre since 15 July 1944. In the latter theater he had ex
tensive combat service and is autlx>rized to wear two combat partici- · 
pation stars, the Bronze Star Medal for exemplary conduct in combat, 
the Distinguished Unit Badge, the French Croix de Guerre,- and the Combat 
Infantry Badge. His efficiency ratings ot record show one rating of 
satisfactory, four very satisfactory, seven excellent am two superior. 

5. I recanmend that the sentence as approved by the reviewing 
authority be confirmed, but that the forfeitures be remitted, and that 
the sentence as thus modified be carried into execution. 

6. Inclosed is a form of action designed ·to carry the foregoing 
recommendations into effect, should such recommendations meet with your 
approval. 

. 
2 Incls THOMAS H. GREEN 

l - Record ot trial Major General 
2 - Form of action The Judge Advocate General 

( GC1:o 90, 20 April 192.8) • 



DEPART:uEN? OF tm: ARMY (333) 
In thlll Oftioe ot The Judge Advocate General 

Wuhington 25, D. C • 

JA.GK • CK 32 9008 19 r.lh,r,:1 1948 
UNITED ST.A.TES ) HEADQUARTERS EASTERN PACIFIC WDTG 

) PACIFIC DIVISIOB • Am !RABSP<ET COWiWI> , 
T• 

l Tria.l by G.C.M., oonTened. a.t Fairfield• 
Captain EDVWID A. JENSEB Suiaun A~ Air Field, California, 
~0-57215~), Air Corpe 6, 7 and 8 January 1948. Diamiss&l., 

to pay t~ United Sta.tea a tine ot 
) $1,000, and confinement tor tin 
) (5) year•• 

------------------------------- ,OPINION ot the BOA.RD OF REV:mf 
SILVERB, ACKRO?D and LA.NliillG, Judge Advoca.tea 

----------~----~------------
1. The record ot trial in the cue ot the of'.fioer zwaed above ha.a 

been examined by the Boa.rd of Revi• e.nd the Board aubmit1 thil, it• 
opinion, to !he Judge AdTOOate Genera.l. 

2. The a.oouaed 1ra.a tried upon the following charges a.nd apeoitica.
tionu 

CHA.RGB Ia Violation of the 61st Article of' War. 

Specitioation1 In that Captain &in.rd A Je:naen, Headquarters 
Eutern Pacific Wing {1504th Arm:, Air Foroea Bau Unit), 
Pacific Dividon, Air Tr8.l1Bport Service, Fairfield-Suisun 
Arrq Air Field, California, did, without proper leave, 
absent. himself troa his ata.tion a.t 1504th ~ Air Foroea 
Baae Unit, Fa.irtield-Suiaun Anq Air Field, California., 
fro• about 0800, 12 !IoTember 1947, to a.bout 1130 13 November 
194T. 

CHARGE III1 Violation of the 95th Article of' Wa.r. 

Specitioation 11 In that Captaili Edward A Jenaen, •••, nth 
intent to detra.ud the Finanoe Of'tioer, 1504th J.rmy Air Foroe1 
Bue Unit, Ft.1rtield.-Sui1un ~ Air Field, California, un
lawfully pretend to the •aid Finanoe Ottioer, that hi.I :mother, 
llra 11' F Johnaon 1ru dependent upon him, the 1aid Capi;aiza 

- Edward A Jenae, wholly tor her 1upport, ..11-lcnawil'lg that 
aaid. pretenaes ,were fal••, &Dll by' mean.a thereof, did. on or 
about 24 September 194T, fraudulently obtain troa the 1&1.d 
Finance ot.tioer, the sum of' on.e hUDdr-4 elen11 clollar• and 
aeTenty- oent• ($111.70). 

Speoifica.tiona 2 am. a of Charge III are identioal nth Speoi
tioation 1 thereof Yith the tollOll'ini exoepUcms 1 
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Amount obtained Da.te 

2 $111.00 30 Sept 1947 
3 $111.70 31 Oot 194'1 

Speoitioation 4 a In that Captain Edward A Jenaen. ***• did, 
from a.bout 5 September 1947 to about 11 Nonmber 1947. at 
Room 705. Hotel Gonrnor. San Franoiaoo. Calitornia.. know• 
ingly. willfully and wrongfully reside with Duane W Ricketts, 
a. homosexual. 

Speoif'ioa.tion 51 In that Capta.in &bra.rd A Jensen. ***• did. 
between August 1946 and Mq 1947. at 1240 Randolph Street. 
?la.pa. Ca.lif'ornia, wrongfully and unlotully take. deTelop 
a.Dd ~rint nude pioturea of Duane W Ricketts. a homosexual. 

Speoi:tioation 7a In that Captain &bra.rd A Jensen. ***• did. 
between June 1946 a.nd J.ugu.at 1946. at 1240 Randolph Street, 
Na.pa. California. wrongtully and unla.wtully aleep a.nd a.ssooiate 
with. Duane W Ricketts, a homosexual. 

CHARGE IVa Violation ot the 96th Article of War. 

Speoitication la (Same a.a Specification 4. Charge III). 

Specification 21 (Sa.me aa Specification 5, Charge III). 

Speoitioation 41 (Same a.a Speoifioation 7. Charge III). 

ADDITIONAL CHARGE Ia Violation of the 94th Article of War. 

Speoifioation la In that Captain Edward A Jensen. •••, did, 
at Fairfield-Suisun J:nsv Air Bue, California, on or •bout; 
31 December 1945 make a olaim against the United States, by 
presenting to Captain W W Clements, Finaiu,e Officer at 
Fa.irfield-Suisun A.rm:, Air Base, California, an officer of the 
Ulli.ted States duly authorized to pay such claims, a. claim 1n 
the amount of six hundred sixty four dollars and twent7 cents 
($664.20) tor rental allowance and aubsiatenoe allCJ1ranoe from 
1 August 1945 to 31 December 1945, which claim wu false and 
fraudulent, in that from the period of 1 Augu.,t 1945 to 31 · 
December 1945. the said Capt&in F.dw-ard A Jenaen did not ha.Te 
a dependent mother and was entitled only to a aubsistenoe 
and rental allowance of one hundred seven dollar• and ten 
cent• ($10'1.10) and no dollars and no oenta ($00.00) respec
tivel1'• .and which claim. was then known by the said Captain 
F.dwrard A Jensen to be false am fraudulent. 

2 
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Speoitioa.tiona 2 to 15, inoluain, ot Additional Charge I 
are identioa.l with Speoitioation 1 thereof with the exo•p
tion ot the nan, ot the finance officer to whom ea.oh claia 
was presented and the tollcnring ditterenoes with reapec11 to 
the date and a:m.ount ot eaoh claims 

~ Amount Claimed Amount to which Date (on or a.bout) 
entitled 

2. $133.40 ;21.10 31 Jim 1946 
3 .129.20 .19.60 28 Feb 1946 
4 132.00 21.00 30 .A.pr 1946 
6 133.40 21.70 31 1"-7 1946 
6 132.00 21.00 30 Jun• 1945 
7 133.40 21.70 31Jul.71946 
8 133.40 21.TO 31 Aug 1946 
9 132.00 21.00 30 Sep 1946 
10 133.40 21.10 31 Deo 1946 
11 133.40 21.70 31 Jan 1947 
12 129.20 ·19.60 28 Feb 1947 
13 133.40 21.10 31 Aug 194T 
14. n2.oo 21.00 30 Sep 1947 
15 133.,o 21.10 31 Oct 19'7 

(NOrEa It wu e.lleged that the U10unta claimed u aholrn 
above were tor rental ,and aubsistenoe e.llowa.noH tor the 
monthl.7 period ending on the date ahown.) ·· 

ADDITIONAL CHARGE IIa Violation ot the 93rd A.rtiole ot War. 

Specifications In that Captain Edward J. Jensen. •••, did. 
in the Conner Hotel, Na.pa, Ca.litornia, on or about Janus.rt 
1946, commit the crime of aodo1111' b7 teloniousl;y and a.gainat 
the order of nature have carnal oonneotiona per os with 
Lieutenant John W. Franks. 

ADDITIONAL CHARGE IIIa Violation of the 94th Artiele ot War. 

Speoifioationa 1 to 8, inqluain, ot Additional Charge III are 
identical with Speoifioation 1 of Additional Charge I with 
the exception of the na:ae and atation of the tinanoe officer 
to whom ea.oh cla.im waa preaented and the tollaring ditterenoea 
with respeot to the date and amount ot eaoh olaiaa 

Speo. .Amount ClaiJled Amount to which 
entitled Date (on or about) 

l $133.40 i21. 76 31 Lr 1946 
2 $133.40 $21.70 31 Oot 1946 
3 132.00 21.00 30 NoT 1946 
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4 $133.40 $21.TO 31 llaroh 1941 
5 .132.00 21.00 30 April 1947 
6 · 133.40 21.70 31 lfq 1941 
7 132.00 21.00 30 June 1947 
8 133 • .f.O .21.70 31 Jul)" 1947 

(NOXlh It wu alleged that the amounts claimed u shown 
a.bove were tor rental am aubai1tenoe allcnranoea tor the 
monthq period e:ading on the dt.te shcnrn.) 

ADDITIONAL CHARGE IVI Violation ot the 96th Artiole ot Wt.r. · 

Specitica.tiona In that Ca:,b.ln F.dlrard A Jensen, •••, did, at 
lit.pa, Ca.lifornia, on or abovt February 1946, commit otfenae1 
oontra.ey to good order am :military dilcipline b7 holdJ.ng. 
ca.re111J2g and otherwise toild.11:cg the peni1 ot Firat Lievtenant 
John w. Frallk.s until he the 1a.id First Lieutenant John W' 
Frallb expel'.'ienoed sexual orgasms and 11multa.neoud;y per_
mitti11g the 1&1d P1r1t Lielltena.nt John 1J Fra.nka to hold,· 
caress aDd otherwiae tolldle hia penis until he the 1aid 
Ca.pta.1:n Edlra.rd A Jemen experienced orguu. 

Accusei pleaded not guilt;y to a.11 charges am apecificationa. He wu 
found guilt;y of a.11 the charge1 and apecifica.tions upon which he 1rU tried 
except the words "develop and print" in Specifioa.tion 5 of Charge III a.nd 
Specification 2 of Charge .IV and except the words and figures •11x hundred 
sixty four dollars.and twenty cents ($664:.20)11 an3.· 111 August• and •1 
Auguat11 and •one h\Uldred &Di aeven dollars and ten oenta ($107.10) an3. 
no dolla.rs alld no cent. ($00.00)11 in Specification l of .Additiona.1 Charge 
I, substituting for the exoepte4:worda in that speoitioation the words and 
figures •one hundred mi thi?'t7 three dollars a.nd fort)" oenta ($133.40)• 
aild •1 D•cember• and •1 December• and •twenty- one dolla.ra and seventy . 
cents ($21. 70). ~ No evidence of.. an;y prnioua oonviction wu i:ntroduoed. 
He wa.a sentenced to be diamiued tbe aernoe, to pa.y to the tJnited sta.tea 
a tine of one thouu..nd dollar• and to be oo:nfined a.t hard labor at auoh 
ple.ce u the re'ri.wing authorit)" :might direot tor fiTe 7eara. 'the re'ti.911'• 
iJ:ig authority approved the sentence t.nd tont.rded the reoord ot tria.l tor 
action under Article ot War 48. · 

3. The Board of Renn t.dopta the ata.teaent ot the la am nideaoe 
contained in the Sta.ti' JlJdge Advooa.te'• Renn. 

4. Reoorda of the Department of the Jirrq 1hc:a that a.oouaed 1a 36 
yea.re ot a.ge and ia Wlll&rried. He ii a. high 1ohool grt.dua.te and a.ttended 
the ·Uniwrsit;y of Detroit, Detroit, Kichiga.n, for two 79a.r1. In o1Til.1an 
life he wa.a. for a. tiae, udatant mana.ger ot a theater and then enga.ged 

· in hot-t l work. He wu inducted into the .l.nq in June 194.2 am aene4 a.a 
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a.n enlisted man until January- 1943 when he waa appointed and oommiasioned 
a second lieutenant in the ~ of the United States upon gre.dua.tion troa 
the ~ Air Forces Officer Candidate School. On 13 June 1944. he was 
promoted to the teii!porary grade of' first lieutenant and on 31 Janua.17 
1945 to the temporary grade of' oaptain. He served onreeu in the 
Pacific Theater from 2 January 1944 to 26 July- 1945. participating in 
the China Offensive. China. Defensive. Luzon. New Guinea. Bismarck Archi
pelago 8.11d Northern Solomon.a Campaigns. He reoeived the Purple Hean after 
having been wounded in action over Ceram Island on 10 August 1944. On 2 
January 1945 he we.a a.warded the Air lifedal and on 2 June 1945 he wu awarded 
a.n Oak Leaf Cluster to the Air Medal. Both urarda were tor participa.tiOll 
in suatained opera.tio:cal flight miuiom over hoatile territory-. 

, 
5. The court wa.a legally constituted and had juriediotion over the 

accused and of' the often.ea. No errors injuriously- affecting the aubatan
tial righta of accused were committed during the trial. The Board ot 
Review is of the opinion that the reoord of' trial is lege.117 aut'fioient 
to e upport the finding• of' guilt"7 and the sentence and to warrant oonfirma• 
tion thereof'. A sentence of diamiasal ia :mandatory upon conviction of a 
violation of Article of' War 95 and 1• authorized upon oonviotion of an 
otfioer of' a violation of Artiolea of War 61, 93, 94 or 96. Penitent!~ 
ooni'inement is authorized upon col:IViction of' .the of'fenae of obtuilDg--
a.nythlng-of value by false pretenses (18 USC 467a) or upon conviction of' 
the crime of' sodOJqy per oa (D. c. Code. s. 22-lO"fJ par 90a, MCM 1928} 
where the sentence 1a tor lll.Ore than one 7ear (AJl -12 ). - . 

, Judge .AdTOoat• 

8 
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JAGK - CM 32 9008 1st Ind 

JAGO, Dept. of the Army, Washington 25. D. c • . 
TOa The Secretary of the Arm¥ 

1. Pursuant to Executive Order No. 9556• dated~ 26, 1945. there 
are transmitted herewith for your action the record of trial e..nd the 
opinion of the Board of Review in the 9a.se of Captain F.dwa.rd A. Jensen 
(0-6"nl5,04t. Air Corp•• 

2. Upon trial by general court-martial thi• offioer was found guilty 
of absence without lea.ve from a.bout 0800, 12 November 1947, to &bout 
1130. 13 November 1947, in violation of Article or War 61 (Chg I and 
Spec)J of knowingly, willfully and wrongfully residing with one Duane 
w. Ricketts, a. homosexual, from about 5 September 1947 to about 11 
November 1947 at the Hotd Governor, San Francisco, California (Spec 4, 
Chg III, and Spec 1. Chg IV). of wrongfully and unlawfully taking nude 
picture.a of Duane W. Ricketts, a homosexual. between August 1946 and ~ 
1947 (Spec 5, Chg III, and Spec 2, Chg IV) and of wrongfully and unlawfully
sleeping and associating with Duane W. Rioketts, a homosexual, between 
June 1946 and August 1946 at 1240 Razidolph Street, Napa, California (Spec 
7, Chg III, and Spec 4, Chg IV), 1n violation of Articles of War 95 and 
96J of sodoDtf by feloniously and &gain.st the order of nature he.Ting oarnal. 
connections per os with one Lieutenant John W. Franlca on or about; January 
1946 at the Conner Hotel, Na.pa, California, in violation of Article of 
War 93. (Add 11 Chg II and Speo)J and of having committed a.n offeme con
trary to good order and milita.ry disoipU.ne at Napa, California. on or 
about February 1946, by holding, caressing alld otherwise folldling the 
penis of Lieutenant Fre.llk:s until Lieutenant; Franks experienced sexual 
oz:gasms and simultaneously permitting the said Lieutenant Franks to hold, 
caress and otherwise fondle his penis until accused experienced orgasms, 
in violation of Article of War 96 (Add'l Chg IV and Speo). Accuaed wu · 
also fow:rl guilty of three specifications a.lleging that he ha.d on 24 
September. 30 September and 31 October, 1947. respectinly. in Tiolation 
of the 95th Article of War, obtained oerta.in sums of money from a finance 
officer ullder the false pretense that his mother, Mrs. w. F. Johnson, Wd 

wholly dependent upon him for support (Specs 1, 2 &Dd 3, Chg III).· The 
sum sta.ted in each specification wu equa.l to one monthly rental allow
ance of an officer in the third pay period ahaving a dependent• ($90.00), 
plua one additional subsistence allowance ($21.00 tor 30 dqa month). 
Accused wu further found guilty- of twenty-three apeciticatio:m. in Tio
lation of Article of War 94. alleging tha.t for eaoh monthly period trom. 
December, 1945 through October, 1947. both lllOntha inoluaive, he had made 
ta.ls.e ·claims against the United States by presenting to various finance 
officers claims for rental and subaistenoe allmrances in excess of the 
allowances to which he was lega.lly entitled (Add' l Chgs I and .III and 
their specs). The a.llowancea he wu allege4 to have claimed in ea.oh ot 

6
• 

http:oerta.in
http:disoipU.ne
http:F.dwa.rd


(339) 

these speoifica.tions were equal to a $90.00 rental allowance plus two sub
sistence allowanoes, whereas, it wa.s also alleged, he wa.s entitled. to allow
ances &lllOunting to the value of only one subsistenoe allavranoe•. 

No eTidenoe of any preTious conTiction we.a introduced. Accused wa.a 
sentenced to be diamisaed the serTice, to pay to the United Sta.tea a. fine 
of OJle thousand dollars and to be confined at hard labor at such pla.ce u 
the revining authority might direct for five yea.rs. The reTining a.u
thority approved the sentence and forwarded the record of trial for a.otion 
under Article of War 48. 

3. A Sl.Ul11Il8.ry of the evidence may be found in the review of the Sta.tr 
Jw.ge Advooate, Headquarters Ea.stern Pe.cific Wing, Pacific Division, .Air 
Transport COirnDend, which review waa a.dopted in the accompa.Ili}'illg opinion of 
the Board of Review as a statement of the eTidenoe and the law in the oaae. 
I oonour in the opinion of the Board that the record of trial is legal17 
sufficient to support the fiminga of guilty and the sente110e. 

Accused was carried as absent without leave from 0800, 12 November 
1947, to 1130, 13 November 1947, on the morning report of his orga.niza.tion. 
He admitted this unauthorized ab~enoe in his testimoey on the witneu stand, 
stating as an excuse therefor tha.t he had slept all day on 12 November, 
having become exhausted by a police interroge.tion which ha.d ta.ken plaoe on 
the night of 11-12 November in his room in the Hotel Governor, San Francisco. 
He ha.d been residing in this hotel room with one Duane Ricketts since 5 
September 1947. Accused knew Ricketts had been convicted of a crime in
volving homosexuality in 1944 and, in a. pre-trial statement, accused described 
Ricketts as "a. known homosexual." About "Mothers' Day,• 1947, accused-took 
two photographs of Ricketts who 'Q.S posi:ng in the nude•. These photographs 
were introduced in evidence and acoompa.JV the record of trial. Comider-
ing the subject matter. the court was clearly warranted in concluding that 
these photographs were lewd. From the "middle" of 1946 to the "middle11 ot 
1947. accused lived in an apartment in a house_at 1240 Randolph.Street, Napa, 
California.. Ricketts also resided in this apartment, which at first contained 

. only one bedroom although a. second bedroom was finally added. During a.coused'a 
period of residenoe at this address, he was seen in bed with Ricketts on 
many ocoa.sions by enlisted men who were visiting there or were calling for 
accused in the morning hours to take him to work. Accuaed admitted sleep-
ing with Ricketts •part of the time.• 

Sometime in February. 1946. acouaed and First Lieutenant John W. Franks 
rented a room in the Conner Hotel. Napa, California. During the period the 
two officers t~ed in this room, accused •took" Lieutenant Franks' penis 
11 in his mouth" five or six times. Each time Ueute:cant Franb had an orgasm. 
A "couple of' tillles 11 aocused and Lieutenant Franks performed mutual a.eta of 
masturbation. described by Lieutenant Franks aa follows• -We jerked each 
other of.f. 11 These acts took place in bed and while LieuteDant Franks was in
toxicated•. 
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Photostatic copies of pay vouchers signed by accused and presented 
by him through fina.n.oial channels for each monthly period from December, 
1945, through October, 1947, both months inclusive, were received in evi
dence at the trial. Each voucher contains a. claim for a $90 rental allow
ance a.nd two subsistence e.llowanoes for the monthly period concerned. Ea.oh 
voucher is accompanied by a certificate, signed by accused, to the effect 
that the tote.l gross income of his mother from all sources, inoluding 8.lJiY 
payment or contribution of other persons, other tha.n his contribution, wa.a 
nil during the period covered by ea.oh voucher. 

Accused's mother, Mrs. William F. Johnson, formerly Mrs. Minnie c. 
Jensen, was married to :Mr. William F. Johnson on 19 November 1945. 
Mr. Johnson ~eceived a.yearly income of from $900 to $1000 from various in
vestments am lind with his wife in the latter's home in Ludington, Michigan. 
He was now retired but was able to and has supported his wife since their 
marriage• using some of his ea.pital from time to time to do so. Mrs. Johns on, 
before her marriage, received a $200 monthly allotment from accused. After 
her marriage she received an allotment of' $150 a month .from him. This sum 
of H50 wa.s used to pay an indebtedness incurred by her and accused in a 
business venture which had failed about the time accused was called into the 
service in 1942. It was·not used for food or other household expenses. The 
mortgage on her home had been pa.id off before she started receiving the i150 
monthly allotment. 

4. Accused is 35 yea.rs of age and is W3lll8.rried. He is a high school 
graduate and attended the University of Detroit, Detroit, Michigan, for 'bro 
years. In civilian life he was, for a time, a.ssiste.nt manager of a theater 
and then engaged in hotel work. He was induated into the A:nrry in June 1942 
and served as a.n enlisted man until 13 January 1943 when he wu appointed 
am commissioned a second. lieutenant in the A.rrJv of the United Sta.tea upon 
graduation from the A:rrIJ¥ Air Forces Officer. C&Ildidate School. On 13 June 
1944, he was promoted to the temporary grade ot first lieutenant and on 31 
January 1945 to the temporary grade of captain. He served oversea.a in the 
Pacific Theater from 2 January 1944 to 25 July 1945, participating in the 
Chill& Offensive, China. Defensive, Luzon, New Guinea. Bismarck Archipelago 
and Northern Solomons Campaigns. He reoeived the Purple Heart af'ter ha.Ting 
been wounded in action over Ceram Islam on 10 August 1944. On 2 January 
1945 he was awarded the Air Medal and on 2 June 1945 he was awarded -an Oak 
Leaf Cluster to the Air Medal. Both oard.s were for participation in sus
tained operational flight missions over hostile territory. 

5. I recommend that the sentence be confirmed and carried into execu
tion. I further recommend. that a U. s. penitentia.ry be designated as the 
place of confinement. 

6. lnolosed is a form of action designed to oarr7 into etfeot the fore
going recommendation should it meet with your approv&l. 

CM 329008 

2 Inola THOMAS Ii. GREEll 
1. Record of trie.l Major General 

-"2". Form of action The Jw.ge .Advocate Genera.l----------------..------
( GCMO 96, 5 May 1948) • 8 
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DEPARMNT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. C. 

JAGQ - CM 329022 

HEADQUARTERS., THE INFANTRY CENTER,
UNITED STATES )

) 
v. ) 

) 
Private FRED G. MATHEWS ) 
(34080031), Headquarters, ) 
Headquarters Detachment ) 
Section I, 3440 Area Service ) 
Unit ) 

FORT BENNING., GEORGIA 

Trial by G.C.M., convened at 
Fort Benning, Georgia, 23 January 
1948. Dishonorable discharge, 
total forfeitures and confinement 
for two (2) years. Disciplinary 
Barracks. 

HOIDING BY THE BOARD OF REVIEW 
JOHNSON, BAIJGHN and KANE, Judge Advocates 

l. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Fred G. Mathews, Private, Headquarters, 
Headquarters Detachment, Section I, 3440 Area Service Unit, 
Fort Benning, Georgia, (Fonnerly Company K, 232nd Infantry, 
Camp Gruber, Oklahana) did at Camp Gruber, ·Oklahoma, on or , 
about 14 October 1944, desert the Service of the United 
States, and did remain absent in desertion until he surren
dered himself at Turner Field, Albany, Georgia on or about 

·28 September 1947. 

Following a?Taignment, the accused stood mute before the court whereupon 
the law member stated that a plea of not guilty would be entered for him. 

· The accused was found guilty of the Specification except the words 
"desert the Service of the United States, and did remain absent in deser
tion until he surrendered himself at Turner Field, Albany, Georgia on or 
about 28 September 1947" substituting therefore the words "without proper 
leave, absent himself from his organization until 28 September 194711 , 

and not guilty of the Charge but guilty of a violation of the 61st Article 
of War. Evidence of one previous conviction was introduced. He was 
s~ntenced to be dishonorably- discharged the service, to forfeit all pay 
and allowances due or to become due., and io be confined at hard labor for 
two .(2) years. The reviewing authority approved the sentence, designated 
the Branch Disciplinary Barracks, Camp Gordon, Georgia, _or elsewhere as 

· the Secretary of the Anny may direct, as the place of confinement., and 
forwarded the record of trial for action until Article of War 50½. 

l 
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3. The accused's unauthorized absence from his organization for 
the period indicated in the Specification was established by competent 
evidence adduced at the trial. 

~e only question presented for detennination by the Board of 
Review is whether it is obligatory upon the court to advise an accused 
of his right to plead the statute of limitations when, as in this case, 
he has been charged with an offense not barred by the statute of limi
tations but fouIXi guilty of a lesser included offense llhich has been 
barred by said statute. In this connection the pertinent portion of 
Article of War 39 provides: 

"Except for desertion committed in time of war, or for 
mutiny or murder, no person subject to military law shall be 
liable to be tried or p.mished by a court-martial for any 
crime or offense committed more than two years before the 
arraignment of such person: * * *" (Underscoring supplied.) 

This sane question has been decided by the Board of Review 
recently in CM 313593 Sawyer, 63 BR 185; CM 315512 Pittman, 65 BR 5; 
CM 315713 Williams, 65 BR 81; and CM 316772 Martinez (October 1946), 
and in all cases it has been uniformly held that a failure of the court 
to advise the accused of his rights in the premises constitutes fatal 
error. In deciding that the principle of an earlier case, CM 231504 
§!nj& 18 BR 235, should no longer be followed, the Board in CM 313593 
Sa;wy:er, supra, stated: · 

• 
" 1 This rule rests not only on the presumption that defense 

counsel did his duty, but also on the premise that he was familiar 
w.i.th his duv. Military law, like all law, has its technicalities 
llhich only training and practice can thoroughly master. Ar applied 
to the facts in the case the assumption is made that defense counsel 
not only anticipated.that the court might find accused guilty- of 
absence without leave, an unusual result since accused was gone 
just 18 days short of two years, but also that he was aware that the 
period of limitations for this offense was different than that with 
which accused was originally charged. 

'"It is interesting to note that the paragraph of the Manual 
describing defense counsel's duties (par. 45) states that he shall 
advise accused of his right to remain silent or testify and yet 
it is almost the universal practice for the court to instruct an 
accused as to these rights. If the court feels it necessary to 
give this instruction relative to a situation which is elementary 
and which occurs in every trial, what is left of the presumption 
that defense counsel perfonned his duty in explaining the rare and 
recondite point which is involved in this case? 

"'To be sure the attention of accused and his counsel was 
directed toward the fact that he had been found guilty of ,absence 
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without leave but this was done under such circumstances that there 
was little real opportunity to plead the bar of the statute. Yihere 
an accused is found guilty the prescribed procedure is to open the 
court for evidence of previous convictions and personal data, close 
the court, vote on the sentence, open the court, and announce the 
findings and sentence (MCM, 1928, App. 6, pp. 2(17, 268). That pro
cedure was follond in this case and immediately thereafter the 
court adjourned. All that defense counsel knew when the court 
opened after closing for a vote on the findings was that his client 
had been found guilty of some offense and, as we have said, he.might 
not unreasonably assume that it was desertion. After the court had 
fixed the punishment it reopened and then for the first time accused 
and his counsel learned that he had been found guilty of absence 
without leave. Immediately after that announcement, however, the 
court pronounced the sentence and adjourned. Neither accused nor 
his counsel had any genuine opportunity to ponder the effect of 
these findings or reflect upon the legal principles which might 
govern the changed situation. In our opinion, it would be grossly 
unfair to penalize accused on the basis of an assumption that his 
failure to plead the statute at that point in the trial was the 
result of a conscious choice made with full knowledge of his rights. 

111 It may be argued that the Manual, in stating that in the situa
tion here involved the "court may advise the accused in open court 
of his right to plead the statute• (Mc:t.f, 1928, par. 78!,), has laid 
down the applicable rule and wa are bound to follow it. This argu
ment gains force fran the fact that in the 1917 and 1921 Manuals it 
was mandatory upon the court to make such an explanation if the facts 
in the particular case warranted it. We do not believe, however, 
that the permissive character of the present rule is a bar to. our 
holding in the present case that the court was bound to advise the 
accused of his rights. There are situations where the giving of such 
_advice would be an idle gesture. It may appear that the accused is 
cognizant of his rights. It may be plain that the statute has been 
tolled. In these circunstances to require that the court give an 
explanation would only serve to create con.fusion. In brief., we think 
that the Manual., in failing to require such advice by the court in 
all circumstances., does not preclude us from requiring it in those 
cases where consideration of justice and fairness demand it. 

"'Doubtless sane of the arguments adduced above would have equal 
application in the case llhere it appears that the statute has out
land the original specification brought aga;nst accused. On the 
other hand., there are considerations., to l'ihich we have had reference, 
applicable here that are inapplicable in that situation. That case 
is not before the Board, however., and does not have to be decided. 
What the Board does decide is that where., as here, an accused is 
found guilty by exceptions and substitutions of an offense against 
whi~h the statute has apparently run, although it had not run against 
the offense with which he was originally charged., and the record 

- 3 -
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fails to disclose that ~e was cognizant of his rights to plead the 
statute, and there is no indication that it had been tolled, a 
failure of the court to advise accused of his rit;;hts in the premises 
is fatal error voiding the conviction of that specification. 11 

Accordingly, on the basis of the authority last cited, as subse
quently reaffirmed by CL: 315512 Pittman, C:U 31571.3 '\';illiams, and CM 
31.6772 11artinez, supra, the record of trial in the present case is 
legally insufficient to sustain the findin~s and the sentence. 

4. For the reasons stated, the Board of Review· holds the record ot 
trial legally insufficient to support the findings of guilty and the 
sentence. 

Judge Advocate 

-4-
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MAR 3 1948 

JAGQ - CM 329022 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. c. 

TO: Commanding General, The Infantry Center, Fort Benniq, Georgia. 

l. In the case of Private Freel o. Ma.thews (34080031), Headquarter• 
Headquarters Detachment Section I, 3440 >.rea Service Unit, I concur in 
the foregoing holding by the Board. of Renew and., for the reasons 
stated therein, recC111111.end that the findings of euilt:r and. the sentence 
be disapproved. 

2. When copies of the publishec. order in this case are forward.ea 
to this office they should. be acccmpanied by the foregoing hnld1ng and. 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the 
published order, as followsz 

(CM 329022) 

. 
THOYAS H. GBDN 
Major General 
The Judge ,ldvo~ate General 

Incl 
Record of Trial 

-s-
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DEP.A.RTMENI' OF THE ARMY (347) 
In the Office of The Judge Advocate General 

Washington 25, D.C. 

JAGH CM 329082 21 May 1948 

UNITED STATES) FIRST U.S. INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at Augsburg, 
) Germany, 22 December 1947. Dismissal. 

Captain JOHN D. REES, ) 
(0-1284212), Infantry. ) 

OPINION of the BOA.RD OF REVIER 
HOTTENSTEIN, I.Y"N:;H and B..~CK, Judge Advocates • 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General; · 

2. The accused was tried upon the following Charge and Specifica
tions: 

CHARGE: Violation of the 95th Article of War. 

Specification 1: In that Captain John D. Rees., Detachment c, 
793rd. Military Police Battalion., then of Compaey H., 39th 
Infantry., did., at Bad Tolz., Germany, on or about 12 November 
1946., with intent to defraud., wrongfully and unlawfully make 
and utter to 1st Lieutenant Leslie T. Parker, a certain check 
in words and figures as follows., to wit: . 

12 November 1946 
City Bank & Trust Company 

McMinnville., Tenn. 
1st Lt. Leslie T. Parker $2000.00 
Two thousand dollars 

(Signed) John D. Rees 

and by means thereof., did fraudulently obtain from 1st 
Lieutenant Leslie T. Parker Military Payment Certificates 
of a value of $2000.00., he., the said Captain John D. Ree-s., 
then well knowing that he did not have and not intending 
that he should have sufficient funds in the City Bank & 
Trust Company., McMinnville., Term. for the payment of said 
check. 

Specification 2: In that Captain John D. Rees, Detachment C., 
793rd Military Police Battalion., then 0£ Company- H., 39th 
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Infantr-<J, did, at Bad Tolz, Germany, on or about .30 
Hovember 1946, with intent to defraud, wrongfully and 
unlawfully make and utter to Private George Huffman 
20453717, a certain check, in words and figures as 
follows, to wit: 

30 November 1946 
City Bank & Trust Company 

McMinnville, Tenn. 
George Huffman $1000.00 
One Thousand Dollars 

(Signed) John D. Rees 

• and by means thereof, did fraudulently obtain from 
Private George Huffman, Military Payment Certificates 
of a value of $1000.00, he, .the said Captain John D. 
Rees, then well knowing that he did not have and not 
intending that he should have sufficient funds in the 
City Bank & Trust Compacy-, McMinnville, Tenn. for the· 
payment of said check. · 

He pleaded not guilty to and was found guilty of all Specifications and 
the Charge. No evidence of previous convictions was introduced. He. 
was sentenced to be dismissed the service. The reviewing authority 
approved only so much of the findings of guilty of Specifications 1 and 
2 of the Charge, and of the Charge, as involves findings that the accused 
did, at the time and place alleged in each Specification, virongfully and 
unlawfully make and utter the described check to the person alleged and 
did fail to maintain a balance in the drawee bank sufficient to meet 
payment thereof, in violation of Article of War 96; approved the sentence 
and forwarded the record of trial for action under Article of War 48• 

.3. The Board of Review adopts the statement of the evidence ard 
law contained in the review of the Division Judge Advocate, First u. s. 
Infantry Division, dated 10 February 1948. 

4. Records of the Department of the Army show that accused is JO 
years of age and married. He attended the Booneville High School in 
Arkensas for four years but left school without graduating in 1934. 
From June 19.34 to September 1936 he was employed in the circulation 
department of the Pictorial Review Magazine as a salesman. From 
January 1937 to May 1937, he was employed as a bottling machine operator 
in Arkansas State Sanitary Dairy. In June 1937, he enlisted in the 
Regular A.rmy and was honorably discharged from enlisted service on 22 
May 1942, at which time he completed the course at the Officers Candi
date SChool, Fort Benning, Georgia, and was commissioned a Second 
Lieutenant, AUS, Infantry. He was promoted to First Lieutenant on 30 . 
November 1942 and to Captain on 8 June 1943. He served in the combat 
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zone or France .tram 10 Karch 194.5 to 2) March 194.5; in Gel"Illa.l\Y froDi 
23 March 1945 to 3 Ma;r 194.5; and in Austria .trcn 3 ~ 194.5 to 9 June 
194.5. He is authorized to wear the Combat In!antryman I s Badge aJXl 
American Theatre Ribbon. His ef!icielley ratings for principal duty 
consists of the following: 10 "Superior," 11 "Excellent," and 2 u.ve17 
Satisfactory." . 

,5. The courl was legall3' constituted and bad jurisdiction or the 
person·and the ottensea. Ho errors 1njuriousq allecting the substantial 
rights or the accused were commit~. 'fhe Board o! Review is or the 
opinion that the record of trial. is. legal.].J- sufficient to su.pport the 
.t1nd1ngs of guilt,.,aa approved bT the renewing authority, am the 
sentence and to warrant confirmation of the sentence. A sentence to 
dismissal is authorized upon conviction of a violation of Article ot 
11'ar 96. 

~~- , Judge Advocate 
7 *· ,Judge Advocatet· 

..--~--6;;,, , _.,.£,12/i"',. ,(. Judge Advocate 
,. -. U·· 
\ , __ 

3· 
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JAGH CM 329082 1st Ind 

JAGO, Department of the Army, Washington 25, D.C. MAY 2ti 1948 
TO: The Secretary of the Army. 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Captain John 
D. Rees (0-1284212), Infantry~ · 

2. Upon trial by general court-martial, this officer was found 
guilty of fraudulently making and uttering two checks with insufficient 
funds in payee bank and fraudulently· obtaining the proceeds, in viola
tion of Article of war 95 (Chg I, Specs 1 and 2). No evidence of 
previous convictions was introduced. He was sentenc~d to be dismissed 
the service. The reviewing authority approved only so JIDlCh of the find
ings of_guilty of Specification 1 and 2 of the Charge, and of the Charge, 
as involves findings that the accused did, at the time and place allege~ 
in each Specification, wrongfully and unlawf'ully make and utter the 
described check to the person alleged and did fail to maintain a balance 
in the drawee bank. s'uf'ficient to meet payment thereof in violation of 
Article of War 96; approved the sentence and forwarded the record of 
trial for action under Article of War 48•. 

3. A si.mmiary of the evidence may be .found in the review or the 
Division Judge .Advocate, First u. s. Infantry Division, dated 10 
February· 1948., which was adopted in the accompanying opinion of the 

. Board o.f Review as a statement of the evidence and law in this case. 
The Board. of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence as approved 
by the reviewing authority and to warrant confirmation of the sentence. 
I concur in that opinion. 

On 12 November 1946, at Bad Tolz,,Gennany., the accused drew a check, 
described in ·specification 1, on the City Bank and Trust Company of 
McMinnville., Tennessee, for $2000 payable· to a Lieutenant Parker. The 
latter cashed this check giving accused $1500 in military payment oerti
ficates and $500 in postal money orders. Lieutenant Parker .forwarded 
the check for deposit to his bank at Carmel, California., but the check 
was not honored by the drawee bank and was returned with the notation 
"account closed. 11 When Lieutenant Parker advised accused that the check 
was dishonored and asked him what he intended to do about it, accused 
replied that hi~ wife had closed their joint bank account without his 
knowledge but that he would take care of the matter. After rmmerous 
requests for payment were made by Lieutenant Parker to accused personally-, 
and by letters addressed to him "thru channels, 11 accused arranged to 
make restitution on the check., about a year later., by an allotment of 
$100 per month from his pay. · 
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During the latter part of October 1946, accused borrowed $1,000 
from a Private Huffman, giving him an I.o.u. to evidence the debt and 
promising to return the money .to him in a "couple" of weeks. On ,30 
November 1946, the day Huffman was transferred to Munich, accused drew 
a check on the City Bank and Tru~t Company of McMinnville, Tennessee, 
payable to HuffmanI s order in the sum of $1000 and gave it to him. This 
check was returned to Huffman marked "Insufficient Funds. 11 When accused 
was advised that this check was dishonored, the accused told Huffman 
he did not have the money to pay the check at the time but would see 
that Huffman got a payment each month until June or July and he would 
then pay the balance in full. When.Huffman did not receive restitution 
from accused after several requests he referred the matter to accused's 
Commanding Off~cer on 10 September 1947. 

4. The·accused is 30 years of age and married. He attended the 
Booneville High School in Arkansas for four years but left school with-
ou.t graduating in 1934. From June 1934 to September 19.36 he was employed 
in the circulation department of the Pictorial Review Magazine as a sales- · 
man. From January 1937 to May 1937, he was employed as a bottling ma.chine 
operator in Arkansas State Sanitary Dairy. ;rn June 1931, he enlisted in 
the Regular Anrry and was honorably discharged from enlisted service on 
22 May 1942, at which time he completed the course at the Officers Candi
date School, Fort Benning, Georgia, and was commissioned.a Second Lieutenant, 
AUS, Infantry. · He was promoted to First Lieutenant on 30 November 1942 and 
to Captain on 8 June 194.3. He served in the combat zone of France from 
10 March 194.5 to 2.3 March 194.5; in Germany from 23 March 1945 to 3 }Jay 
194.5; and in Austria from 3 May 194.5 to 9 June 194.5. He is authorized 
to wear the Combat Infantryman's Badge, the EAJIE ribbon with two bronze 
campaign stars and American Theatre Ribbon. His efficiency ratings tor 
principal duty consists of the following: 10 "Superior," 11 11 :Excellent, 11 

and 2 •very Satisfactory." · 

,5. Attached to the record of trial is a recommendation for clemency 
addressed to the reviewing authority signed by each ~mber of the court 
wherein it is recommended that the .execution of the sentence be suspended. 
A separate recommendation for clemency signed by the defense counsel is 
also attached to the record of trial. 

6. The accused I s- conduct in borrowing a large sum of money from ~ 
enlisted man and his failure to make satisfactory arrangements for repay
ment evidences the accused's unfitness to be an officer. I, ·therefore, 
recommend.that the sentence be confirmed and carried into execution. 

7. Inclosed is a form of action designed to carry the foregoing 
recolIIIllendation into effect, should such recommendation meet with your 
approval. 
CM 329082 

2 Incls THOMAS H. GREEN 
l Record of trial Major General 

_ 2 f.oJJLQ!._&.~t\..QJl____________ The Judge Advocate General 
'( OOMO 108, Ma7 28, 1948). 
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DEPAR'ThIENT OF THE ARMY 
In the Office o.r The Judge Advocate General 

Washington, D. C. 

J AGQ - CM 329089 

UNITED STATES ) UNITED STATES CONSTABULARY 
) 

v. 

Private WILBERT L. SMITH 

) 
) 
) 

Trial by G.C.M., convened at 
Stuttgart, Germany, 21 
November 1947. Dishonorable 

(RA 18220501), 129th ) discharge and confinement 
Ordnance MAM Company. ) for one (1) year. Uni tad 

States Disciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
JOHNSON, BAUpHN an::l KANE, Judge Advocates 

.1. The record of trial in the case o.r the soldier named above has 
been examined by the Board o.r Review and the Board sub:ni. ts this its hold
ing to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that, Private Wilbert L. Smith, 129th Ordnance 
MAM Company, did, at Berchtesgaden, Gennany, on or about 5 
October 1947, feloniously, talce, steal, and can-y away one 
(1) ARGUS C-3, Camera Number 23649 together with case, value 
of about thirty five dollars ($35.00), arxi one (1) pair of 
E .. IEITZ Binoculars Nmnber 484668, together with case, value 
of about thirty five dollars ($35.00) both items being the 
property of T/5 Russel F. Mayo, Company "C" 508 Militaq 
Police Battalion. 

Accused pleaded not guilty to, and was found guilty of the Charge and 
Specification. Evidence of three previous convictions was introduced. He 
was sentenced to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to becane due and to be confined at hard labor for 
one (1) year. The reviewing authority approved the sentence, designated 
Branch, United Stares Disciplinary Barracks, Fort Hancock, New Jersey, as 
the place of confinement and forwarded the record of trial for action under 
Art.icle of War 50!• 
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3. ·Evidence for the Prosecution. 

On 5 October 1947 Corporal Mayo was on leave and staying at a hotel 
in Berchtesgaden, Gennany. He had in his possession his Argus C-3 camera, 
serial No. 23649 and his E. Leitz binoculars, serial No. 484668 (R. 7-8). 
On the morning of 6 October upon discovering that the camera and binoculars 
were missing from his roan, he reported the loss to the Military Police. 
The latter apprehended the accused on a train which was leaving Berchtes
gaden at 1310, 6 October 1947, and upon_searching accµsed's baggage found 
the above-described camera and binoculars therein (R. 8-10). Accused 
stated to the Milltary Police that he had borrowed the articles and later 
that he had purchased them. 

Private Charles Murray testified that he is a member of the 520th 
Military Police Service Platoon stationed in Berchtesgaden and that he was 
nth Corporal Maloney men they apprehended the accused on the train (R. 
11). Arter identifying the camera and binoculars as being the articles 
found in accused's baggage, he further testified ·that he was present when 
Captain Rice interrogated the ·accused, warned him of his rights under the 
24th Article of War .and when accused made a statement to Captain Rice but 
that he was not present when the written statement was made and did not 
see accused sign the statement (R. 11). He recognized the signature of 
Captain Rice on Prosecution I s Exhibit 3. This exhibit was then introduced 
in evidence over the objection of the defense that no evidence had been 
adduced showing that the purported statement was made by the accused 
(R. lla). The statement (Pros. Ex. 3) is a full, c·omplete am detailed 
conf~ssion of the theft charged. 

4. Evidence for the Defem!,!. 

Private George R. Gordon testified,that he was with accused in 
Berchtesgaden on 5 and 6 October 1947; that accused had been drinking 
heavily and it was necessary to assist him .to ,hi~ room (R. 12) • 

. 'Accused, after being warned of his rights as a 1d. tness, elected to 
testify under oath {R. 14) to the effect that he. received a letter fran 
his parents on 15 September stating that his grandfather was. seriously 
ill and that accused's -wife desired a divorce. He expected to be returned 
to the United States in the near future for discharge fran the army for 
reasons of dependency. He does not recall any of the events with which 
he is charged and his memory is "clouded" as to his stay in Berchtesgaden 
because of his intoxicated condition. He did not recall "very well" of 
being apprehended by the Military Police (R. 14-16). 

- 5. The evidence clearly shows that the camera and binoculars des
cribed in the Specification were stolen from the hotel room of the victim ' 
and that a prompt report was made by the latter to the proper milltar.r 
authorities. On the same day the accused was apprehended on a train leav
ing Berchtesgaden and the camer and binoculars were discovered secreted in 
his baggage. The above evidence is uncontradicted and is suf'ficient to 
sustain the fidnings of guilty under the well settled principle that 
unexplained possession of recently stolen articles raises a presunption ot 
guilt. 

- 2 -
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The most important question presented by the record of trial, 
however, arises from the introduction in evidence of the purported con
fession of accused. The record is devoid of any evidence to the effect 
that the signature appearing on Prosecution's Exhibit 3 is that of the 
accused, and there is no evidence tending to show that accused executed 
the document in question or that it is in fact the "statement" that one 
witness testified accused made to Captain Rice. Under these circumstances 
it cannot be seriously contended that the exhibit was sufficiently · 
identified as the confession of accused to allow its reception in evidence 
over the explicit objection of the defense. The mere fact that one witness. 
testified that accused did make "a statement" to Captain Rice on 6 October 
1947 and identified Captain Rice's signature on Prosecution Exhibit 3 is 
clearly an insufficient foundation to allow its acceptance in evidence as 
the sworn confession of accused. Hence, the Board of Review is of the 
opinion that it should have been excluded and its reception'in evidence 
constituted enor. 

The next question for detennination is 'Whether theerroneous reception 
in evidence of the confession of the accused constituted prejudicial error 
'Which affected his substantial rights. There is no direct evidence to the 
effect that accused stole the camera am binoculars. These articles were 
found within a few hours after their theft was discovered, secreted in his 
baggage and he made no attempt to explain his possession of them. While 
such evidence is, in a proper case, sufficient to sustain a finding of 
larceny, it creates only an inference upon which the court may justify 
its .finding of guilty. A confession in the language of the manual (p. 114) 
"is indeed one of the strongest forms of proof kno'Wil .to the law." The 
particular confession here in question was so explicit and sweeping that, 
having been admitted in evidence, it necessarily foreclosed any possibility 
of acquittal on the Charge and it cannot be said that the findings of 
guilty by the court do not rest at least in part upon the confession itself. 
Thus, it appears that the evidence of guilt, exclusive of the confession, 
was not of such a nature that it may now be said with reasonable certainty 
that it would have resuited in conviction had the confession been properly 
excluded from evidence~· Such being the case, it must be assumed that the 
confession substantially influenced the findings of the court and the Board 
of Review can reach no conclusion other than that the error in question did 
injuriously affect the substantial rights of accused. {CM 1926~ Hulme; 2 BR 9 .) 

6. For the reasonsstated the Board of Review holds that the record of 
trial is legally insufficient to support the findings of guilty and the 
sentence. 

Judge Advocate 

-3-
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J AGQ - CU 329089 ist Ind MAR 10 1948 

JAGO, Dept. of the Arrrry, 'N'ashington 2 5, D. C • 

TO: Command:ing General, United States Constabulary, APO 46, c/o 
Pos'bnaster, New York, New York. 

1. In the case of Private Wilbert L. Smith (RA 18220501), 129th 
Ordnance MAM Company, I concur in the forego:ing holding by the Board o:t 
Review that the record of trial is legal]y insufficient to support the 
findings of guilty and the sentence, and recommend that the findings of 
guilty and the sentence be disapproved. 

2. When copies of the published order in this case are forwarded 
to this office, together with the record of trial, they should be 
accompanied by the foregoing holding and this indorsement. For conven
ience of reference please place the file number of the record in brackets 
at the end of the published order, as follows: 

General 

(CM 329089) 

,· ... 
I ~.·~>~ \ '. 
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DEPARTMENI' OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. C. 

JAGN-CM 329093 

UN IT-ED ST ATES ) UNITED STATES CONS'I'ABULARY 
) 

v. ) Trial by G.C.M., convened at 

Private LEONAlill EIWARilS 
) 
) 

Straubing, Germany, 17 and 20 
oetober 1947. Dishonorable 

(13206559), Troop c, 
25th Constabulary Squadron. 

) 
) 

discharge and confinement for 
fifteen (15) y~rs. Ili.scipllnary 

) Barracks. 

HOLDING by the BOARD OF REVIEW 
JOHNSON, ALFRED arxl SPRINGSTON, Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 69th Article of War. 

Specification: In that Private Leonard Edwards, Troop nc•, 
25th Constabulary Sqi. adron, APO 305, U.S. Arm:!, having 
been duly placed in arrest of quarters on or about 25 
August 1947, did, at Straubing, Germany, on or about 
4 September 1947, break his said arrest before he was 
set at liberty by proper authority. 

CHARGE II : Violation of t~e 93rd Article of War. 

Specification: In that Private Leonard Edwards, Troop •c•, 
25th Constabulary Squadron, APO 305, U.s. A.rmy, did, 
at Mainburg, Gennany, on or about 6 September 1947, 
with the intent to commit a felony, viz, rape, commit 
an assault upon Theresia Sommerer by wilfully and 
feloniously putting his arm around her throat and 
bending her backwards. 
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CHARGE III: Violation -of the 94th Article of War. 

Specification: In that Pr:ivate Leonard Edwards, Troop 
ncn, 25th Constabulary Squadron, APO 305, U.S. Army, 
did, at Straubing, Germany, on or about 2400 hours 
4 September 1947 feloniously take, steal, and carry 
away a 1/4 ton truck WD #20624013 of the value of 
about $1051.00, property of the United States fur
nished and intended for the military service thereof. 

Accused pleaded not guilty to all Charges and Specifications and was 
found guilty of Charges I and II and the Specifications thereof; guilty 
~f the Specification of Charge III, except the words "feloniously take, 
steal and carry away11 substituting therefor, respectively, the words, 
"wrongfully and knowingly misappropriate and apply to his own use"; of 
the excepted words not guilty; of the substituted words guilty, and guilty 
of Charge III. He was sentenced to be dishonorably discharged the ser
vice, to forfeit all pay and allowances due or to become due and to be 
confined at hard labor for twenty years. The reviewing authority ap
proved the sentence but_ reduced the period of confinement to fifteen 
years, designated the Branch, United States Disciplinary Barracks, , 
Fort Hancock, New Jersey, as the place of confinement and forwarded 
the record of trial for action under Article of War 5of. 

J. The record of trial is legally sufficient to support the 
findings of guilty of Charges I and II· and their Specifications, and 
to support the sentence. The only question for consideration here is 
the legal effect of the findings of the court as to Charge III and its 
Specification. In view of the holding of the Board of Review, as here
inafter set out, it will not be necessary to summarize the evidence con-
tained in the record of trial. · 

4. The court attempted, by exceptions and substitutions, to find 
accused not guilty of larceny but guilty of misappropriation as a lesser 
offense necessarily included in the larceny charged. 

In the case of CM 318499, White, et al, 67 BR 338, 339, 
respecting a similar set of circumstances the Board of Review stated: 

/ "* * * we are of the opinion that misappropriation of 
military property is incidental to larceny, embezzlement, 
misapplication, wrongful selling and -wrongful disposition 
of military property. It does not follow, however, that 
it is an offense necessarily included in the other offenses 
denounced by the 9th subparagraph of Article of War 94. 
The indivisible and um xpungeable elements of larceny 
are a taking and carrying away by trespass. In misappro
priation, the devotion to an unauthorized purpose, it is 

2 
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immaterial whether the initial taking is by trespass or 
not, or that there be any tald.ng at all. Thus all types 
of misappropriation can not be included in larceny, 
since misappropriation may involve wrongful dealings 
with property which are in no way connected with larceny. 

* * *"* * * it is clear that the finding of guilty of 
misappropriation as approved by the reviewing authority 
does not indicate how the accused misappropriated the 
property described in the specification. Obviously the 
r~viewing authority attempted to exclude a taking by 
trespass. Trespass being eliminated and the kind of 
misappropriation not being specified, it cannot be said 
that the offense as approved was necessarily included 
in that charged. ' 

"It is also apparent that the specification in the 
instant case did not fairly apprise the accused of the 
offense of which he was found guilty as approved by the 
reviewing authority. Since misappropriation may involve 
acts which are in no way connected with larceny, it is 
impossible to determine in the instant case, of ~mt parti
cular offense the accused stands convict~d.• 

This reasoning was followed by the Board of Review in the case of CM: 
.319857, Dingle;,. rR BR 166. We are of the opinion that the reasoning 
thus expressed is equally applicable to this case. · 

5. ·For the reasons stated, the Board .£ Review holds the record 
of \rial legally insufficient to support the findings of guilty of 
the Specification of Charge III and Charge III, legally sufficient 
to support the findings of guilty of Charges I and II and the Speci
fications thereof and legally sufficient to support the sentence. 
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JAGN-CM 329093 1st Ind 
JAC-0, Dept. of the Army, Washington 25, D. C. 
TO: Commanding General, United States Constabula.1-y, APO 46, c/o 

Postmaster, New York, N. Y. 

l. In the case of Private Leonard Edwards (13206559), Troop C, 
25th Constabulary Squadron, I concur in the foregoing holding by the 
Board of Review and for the reasons stated recommend that the findings 
of guilty of the Specification of.Charge III and Charge m be disap
proved. Upon taking such action you 'Will have authority to order. execu
tion of the sentence. 

2. In view of the evidence that the assault with intent to rape 
involved in Charge II and its Specification was not accompanied by a 
great degree of violence and was followed by consent to intercourse, 
it is recommended that tre torm of confinement be reduced to three years. 

3. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of tre published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order, as follows: 

(CM 329093). 

l Incl 
Record of trial 
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DEPARTlA!!:i~T OF TEE Af.1':t 
In the Office of The Judge Advocate General 

;·rashington, D. C. 

C.Ll 329162 

U N I T E D S T A T E S ) 

~ v. J 

) 
Frivates First Class CARSON ) 
C. SLIGER (AF 13231562), _) 
CHt'.RLES A. PE'fiRSON (AF ) 
18286258) and Private REX ) 
R. HORTON (Al<' 16245546), all ) 
of Squadron K, 3543d Air ) 
Force Base Unit. ) 

5 M~R 1948 

AIR TRAINING CO.:.E.~.1\..'ID 
BARKSD.AD; AIR FORCE BASE 

Trial by G.c.1.1., convened at 
San Antonio, Texas, 5 Febru
ary 1948. All: Dishonorable 
discharge and confinement for 
four (4) years. United States 
Disciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
JOI·iNSOl~, BAUGHN ai;id KA."'JE, Judge Advocates 

1. The record of trial in the case of the soldiers named above has 
been examined by the Board of Review. 

2. The accused were tried jointly upon the following Charges and 
Specifications: 

CHA.1tGE I: Violation of the 93rd Article of 'Jar. 

Specification: In that Private First Class Charles A. 
Peterson, Private First Class Carlson C. Sliger, and 
Private Rex R. Horton, all of Squadron K, 3543rd Air 
Force Base Unit,' actL~g jointly and in pursuance of a 
common intent, did, at San Antonio, Texas, on or about 
27 December 1947, by force and violence and by putting 
him in fear, feloniously take, steal, and carry away 
from the person of Frank B. Martinez, about $7.00, 
lawful money of the United States, the property o! 
Frank B • .Martinez. 

CHARGE II: Violation of the 96th Article of War. · 
(Disapproved by the Reviewing Authority.)_ 

Specification: (Disapproved by the Reviewing Authority.) 
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Each accused pleaded not ~-ui.lty to, and was found guilty of, all Charges 
and Specifications. Evidence of one previous conviction was introduced 
as to accused Horton. :...ach accused nas sentenced to be dishonorably dis
cbarged the service, to forfeit all pay and allowances due or to become 
due and to be cor.fined at hard labor at such place as the reviewing 
authority may direct for ei0ht years. The revLewin.£, authority disapproved 
the findings of guilty of the Specification of Charge II aod Charge II, 
approved the sentences but reduced the period of confinement imposed to 
four years as to each accused, ci.esignated Branch, United States Disciplinary 
Barracks, Camp Gordon, Georgia, or elsewhere as the Secretary of the Army 
may direct as the place of confinement and forwarded the record of trial 
pursuant to Article of War 50½-. 

3. Evidence for the Prosecution. 

Mr. Frank B. :Martinez, a driver for the Yellow Cab Company, identified 
the three accused as the pa?sengers who entered his cab at approximately 
0130 hours on 'Z7 December 1947 in San Antonio, Texas (R. 37). They directed 
him to drive to the "500 block" on Burr Road but when they arrived at this 
destination accused told him to keep on driving which he did until the cab 
entered the "700 block." Yin.en accused said "this is the place" he s'topped 
and 11 then they struck me on the back of the head and grabbed me around the 
neck and put his hand on my mouth. I begged them not to hit because they 
would break my glasses. One of them a.sked where my money was and I said 
it was in my left-hand pocket and so he got it out and the rest turned me 
loose and they left the cab" (R. 37-38). He found a bottle in the· back of 
the cab after the three accused had departed and approximat&ly $5 in United 
States money was taken from him. The robbery took place between 0200 and 
0205 hours on 27 December 1947. He positively identified the three accused 
present in the courtroom as "the same boys" who assaulted and robbed him 
on the night in question (R. 39). He further testified that he had previ
ously identified the three accused at about 0500 in the sheriff's office 
on the same morning the robbeiyoccurred (R. 39-40). 

Mr. Joseph Di Stefano, a detective of the San Antonio Police Depart
ment, identified the three accused by stating "I know them, but I can't 
associate their names with their faces" (R. 40). Stefano testified that 
"at ap)ro:x::i.JTlately 2 o'clock in the morning of the 27th of December 1947, 

received a call by, over the radio for a pickup for three young men. 
One was described as having a red jacket and the taller of the three and 
two of them had brom jackets" (R. 41). A few minutes later Stefano and 
his coworker, Detective Ethridge, 'While driving near Brackenridge Park, 
noticed three boys out on the street "thumbing a ride" and pulling over 
"asked them to get in. 11 He stated that the boys he picked up are the 
"three boys right there" (R. 47). He testified that the jackets of the 
three accused attracted his attention and he took them to the Sheriff's 
Office. Mr. Martinez then came to the Sheriff's Office about 0500 hours 
and identified the three accused in his (Stefano's) presence (R. 41). 

-2-
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IJr. Oscar Warnke, Chief Invest~ator of the Bexar County Sheriff's· 
Office identified Prosecution's Exhibits 2, 3 and 4 as the written 
statements he procured from each of the three accused. He stated that 
in taking the statements he was under the impression that "high-jacking 
or robbery was one of the offenses the local district attorney was to 
handle" and admitted that a number of other "investigators and deputy. 
sheriffs" had inteITogated the three accused before he obtained the 
statements in question (R. 13). He further admitted that all three 
accused "had been misinformed by rrry investigators and by these deputy 
sheriffs" and that he would not have taken the statements had he known 
that they had made threats or promises tp the accused (R. 15). Ha 
further testified that accused Sliger told him that investigators 
Christoph., Villareal., Beclanan and Higdon had "talked to him, (Sliger) 
and made a lot of promises to these boys about turning them over to 
you and about sending them to the penitentia.ry and working in the cotton 
patch11 (R. 16). He advised accused Sliger •to make a clean breast of 
it arrl to make a statement and whatever I could, I would do towards 
helping him11 (R. 16). After the statement was procured from Sliger, the 
latter came to him "crying and pleading to return him to the Arm:,- as he 
had been promised before making the statement., so he would not· land up 
in Huntsville." He 1varned the accused of their rights before taking the 
statements and did not threaten them. Prosecution's Exhibits 2, 3 and 
4 are full, complete and detailed confessions by each of the accused 
admitting the offenses with which they were · jointly charged. 

4. Evidence for the Defense. 

Each of the accused testified in effect that prior to making their 
written statements to Ii.Ir. Warnke they were questioned by officers Higdon., 
Beckman, ·aid others who promised them that they knew Colonel Shom, the 
Provost lJarshal at the Air Base, and that if they made the statements 
"just to clear the civil record" they would be returned to the military 
authorities inmediately but ii' they did not make the statements they would 
stay in the county jail., be tried in the State Court "and probably wu 
would be sentenced to Huntsville prison where vre would be hoeing cotton 
and not out here at Lackland picking up papers" (R. 24, 43-49). 

lTr. Stefano admitted on cross-examination that while he was in the 
sheriff's office awaiting identification of' the three accus_ed by Mr. 
Martinez., the victim of the robbery., that "there was something said about 
if they were tried in a civil court they would go to Huntsville" (R. 42). 

5. The testimony of the victim of t..he alleged robbery and his 
identification of the accused as the perpetrators of the offense is 
neither denied nor corroborated. Standing alone, however, it is 
sufficient to sustain the findings of guilty of the offense of rob
bery.. The only question presented by the record, and indeeed it is 
one of the utmost importance., is 'Whether the findings of guilty may be 
sustained in view of this evidence regardless of the erroneous 

-3-

http:tentia.ry


(364) 

admission in evidence of the confessions of the three accused induced as 
they were by the threats and promises of the civil police authorities. 

The testimony of the three accused to the effect that they were 
threatened with trial. in a state court, penitentiary confinement including 
hard labor in the ncotton patch" coupled with the promise that they would 
be immediateq returned to their organization to be dealt with by the 
military authorities if they would make the statements in question, stands 
uncontradicted in the record. Accused identified by name two of the offi
cers whom they contended made the threats and promises, yet neither of 
those individuals were called as witnesses at the trial to rebut these 
accusations. The testimony of,each accused in this regard is substantiated 
by detective Stefano when he admitted on cross-examination that "there was 
something said" concerning trial in a civilian court and the possibility 
that it would be followed by sending accused to the penitentiary in Hunts
ville (R. 42), as well as by the testimony of Chief Investigator, Warnke, 
when he admitted that accused Sliger told him prior to the taking of his 
statement that 11 a lot of promises had been made to hlJn about sending them 
to the penitentiary and working in the cotton patch.11 Further, this 
testimony shows beyond any doubt that such 11 threats and promises" were 
the procuring cause of the confessions even though accused were subse
quentJ¥ warned of their rights prior to signing the written statements. 

In view of suchuncontradicted evidence regarding the threats and 
promises made to each of the accused in order to procure his confession, 
the Board of Review can reach no conclusion other than to agree with the 
statement in the review of the Assistant Staff Judge Advocate that the con
fessions were induced by threats and promises, were not the product of 
reasoned or voluntary choice on th,e part of the accused and were procured 
by coercion and duress. ConsequentJ.s', their reception in evidence was 
eJ:Tor, and as these confessions were so explicit and sweeping their intro
duction in evidence must have foreclosed any possibility of acquittal on 
the charges (CM 1926091 Hulme, 2 BR 9). 

Having concluded that the confessions in question were obtqined through 
duress and should not have been received in evidence, the Board of Review 
must now determine whether their erroneous admission vitiates the findings 
of the court regardless of the fact that the record contains other evidence 
sufficient to support the findings of guilty. The Staff Judge Advocate 
states that "where it c.n be said with reasonable certainty that a con
viction 110uld have resulted, even if the erroneously admitted confession 
had oeen excluded, the conviction will stand, and the substantial rights 

r:£ an accused have not been injured (CM 160896 (1924); 192609 (19.3'.)), and 
CN 206090 (1936), Section 395 (10), Dig Ops JAG 1912-1940)." In addition 
t-0 the cases cited above, C~ 237711, Fleischer, 24 BR 89 and CM 243384, 
Rowley, Z7 BR 353 support this proposition. In CM 2377ll, Fleischer, supra, 
the Board of Review expressed this principle in the following language: 

"The Board of Review is of the opinion that the evidence 
other than the confession is of such quantity and quality as 
practically to compel :in the minds of conscientious and 
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reasonable men the finding of guilty, and that the substantial 
rights of accused were not injuriouszy affected by the erroneous 
admission of his confession." 

. However, since the above decisicns were rendered the Supreme Court 
of the United States has decided this particular question in several 
recent opinions. In Lyons v. Oklahoma, 32:? u.s. 596 the Supreme Court 
said in Note 1, page 597: 

tri\'hether or not the other evidence in the record is sufficient 
to justify the general verdict of guilty is not necessary to 

• consider. The confession was introduced over defendant's 
objection. If such admission of this confession denied a con
stitutional right to defendant the error requires reversal." 

Likewise the Supreme Court in discussing·the so-called "harmless error 
statute" said in Kotteakos tl al. v. United States, 328 U.S. 750 at 764, 

"If, when all is said and done, the conviction is sure that the 
error did not influence the jury, or had but very slight effect, 
the verdict and the judgment should stand, except perhaps where 
the departure is from a constitutional no:nn (19) or a specific 
command of Congress." 

Note 19 then states: 

"Thus when forced confessions have been received, reversals have 
followed although on other evidence guilt might be taken as clear. 
See Malinski v. New York, 324 U.S. 401, Lyons v. Oklahoma, 322 U.S. 
596, 597, N. I; Bram v. United States, 168 u. S. 532, 540-542; 
United States v. Mitchell, lYI F. 2d 1006, dissenting opinion at 
1012. 11 (Underscoring supplied) • 

. And to similar ef'fect is the recent case of ~ v. Mississippi; 68 Sup. 
Ct., p. 300, decided at the present term of the Supreme Court of the 
United States, 19 January 1948 in which the Court held: 

"The due process clause of the Fourteenth Amenanent invalidates 
a state court conviction grounded in whole or·in part upon a 
confession 'Which is the product of other than reasoned and 
voluntary choice." (Underscoring supplied). 

In a separate opinion concurring in th~ reversal of the state court judg
ment in the case of Halal y. Ohio, 68 Sup. Ct., p. 302, Mr. Justice Frank
furter expressed his views upon this precise question in the following 
language: 

"It is suggested that Haley's guilt could easizy have 
been established without the confession elicited by the sweat
ing process of the night's secret interrogation. But this 

- 5 -
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~ affords one aore proo.f that. in guarding 1against mis
use of' the law enforcement process the ef'!ectin detect.ion 
ot cria and the prosecuticn o.f' c'1•1nals are furthered 
and not hampered. Such constitutional restraints of decen.dy
deriva tran reliance upon the resources o! int-ell.igence in 
dealing with crime and discourage the too easy temptations 
o! unimagillative crude force, even when such force 1s not. 
br11t.all3 emplOJ'"8d•• 

llio Mr. Justice Rutledge in a separate opinion concurrini in the rneraal 
of' the state court. judgwmif in the cue of' Malinski"'• ~ !2r.k, GPtf• 
P• 420, d1sposed o.f the contention o.f'.t,be pl'08ecution that the eTi.dence 
of' record other than the contession waa sufficient to sustain the con- • 
'ri.c\1.cm. He u:pressad his news on this point aa foll.on 1 

•I agree that Ualinslci'• oral confesaion of' October 23, 
1942, was coerced, as ued.- in evidence against. him and that 
tbia requires reversal o.f' the judgllent against him. 

* * * * 
11 HOW9yer grt1at the proof againai bh otherose paaz bf, 

under our mm no man should be punished pursuant to & 

judgment. induced llholly or in part bY a coerced. contession. 
In -.r,- opin.1Qn the entire procedUN, frOlll the ti.mt llal.1n•~ 
was talam into cuatoey until his written confession was ob
tained near~ .five da:ya later, was a si.J:l&le and contimlou 
process of coercion or the type comn~ kncrm u 'th• third 
degree.• I do not th1nk the Constitution hu rooa !or thia 
1n com:paey with all tba protections it throws around the indi
Tidual charged with cr.1.Jll6." (Underscoring supplied). · 

In camnenting -upon the above deciaiODS o! the S~:reine Court, the 
Board ot Bnie,r in CK 328584, Yakayonie; (12 Feb 1948) canoluded that the 
principle which would be applied by- t.hat court. in cue1 o! thie character 
would c<JRpel t.be rmrsal ot fllJ7 cr1m1nal trial in a ci:rl.liaD court in 
which an inwluntar;r confession ns introduced 1D ertdence. '?he Board 
e-w.ted.1 

• A8 atated 1n J!tg "'• Uniwd States, ,:upra, the prohibition 
agaimt. the tlH ot a c:o~eseion obtained by- force or tear at.ems 
troa that portion ot tbl Fifth Jmtmchent to the Canstit.u\1.cn ot 
the t1nited States 11bi.ch coananda that no persaa 

'aball be compell.ad 1D arq cr:1 w:1 nal cue to be a wi:tneu 
againat hi:llse1t.• 

•conseqnentq, l1Dder the doctrine emmciated by- the Suprema Court 
in the abon deciaiona the un ot a couteeaim obt.ai:Ded b7 force 

_,_ 
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would "f'iolate the conatitutional parant.ee acainet eelf-
1ncriminat1on and constitute a denial ot due process which 
cannot be cured b7 at.her clear or ccapelllng n:1.dence ot 
guilt, ~ .... United States; ~ T. Oklahoma; Kotteakpp 
T• United StatesJ ~ Te H;iHisaipp~I liY!l T. ~ t.rn• 
'fhie would eeem. t.o be a logical ertenaion ot the principle 
Ht .tort.h 1n Cl( 3l2SJ.7: Koarj,ar !! !!•, 62 BR 195, ~;
CK 326450, Baez, 1947. 

ilthough it 1e clear that. the abon decisime ot the Supnrae Coan 
•re based upon the Due Process ClaUBe or the Filth and Fourteenth Jmend
menta to the Conetituti(ll or the United States, it is not necessary to 
decide whether the "Due Procese Clause• appliee to trial.a bf courte
martial 1n concluding that the doctrine of thoN decieiOIUI eh0\1ld be 
tolland 1n the adrn1u1 11tration or military- justice. !he 24th Articla ot 
'War is uplicit 1n Ua prori.aio:oa thi't no accused •ahall. be cca;pelled to 
incriminate himself or to answer arq question, tbs annv to which wq 
tend to inoriJllinate him• and the conclU81on 1s ineecapable that euch 
provision is equallJ" as bind1 D& upcm milltar.r trials as are the Filth , 
and Fourteenth Amendments to the Constitution or the Uni:ted States 0111 

e1"'.la1Dal proceedings in the Federal and State courts respectinq. The 
standard or ",'ardat1clc• "lh1ch each o:t these SJ9tema ot jurisp:nidence 
appq to determine the .tairnese and T&lid1t7 or ite proceedings should 
be, and 1s in our opinion, identical. Consequen~, t.blt princ1ple1 
applied b,- the Supreme Court in detem.1.ning whether a trial 1D a ci"f'iUID 
court Tiolates tM "Due Procese Clause" are precedent. or the b1.gheat 
order 111h1ch the milltar,r juriadieticm should toll.ow 1n detem1ning the 
ri&htl o.t an accused under the 24th Article ot war. 

It neceaaari'.cy follows therefore that. the erroneoua admieaian 1n 
evidence 1n a trial bf com-t-urtial ot a confession 'Which 1s obtained 
through coercion or c:mreaa Tiolatee the express ·~oru10llll ot the 24th 
Article o! War, 1a highq prejudicial to the arubatantial right• ot the 
acoued and that the t1 Dd1 :na111 ot guil;t,- 1n such a cue c1DD0t be w... 
tained Ngardleas ot the other e'rl.dence 1n the record, clear and un
contradicted though it u:r be. 

In Tin ot these recent decisiomi ot the Supl'8lll8 coun it 1a con
sidered t.hat the doctrine emmciated in CW 160896 (1924); 192609 (19:30), 
and Cl( 206090 (1936), Seotim 395 (10), ~ Ops JAG 1912-1940; CK 
237711, n,ischer, 24 BR 89 and CK 243384, RowJ.e.x, Z7 BR 353, to the 
extent that it ia 1n conflict 'With this opinion should no longer be tol
l.and. 

It sho'llld be clearq recognized, hownr, that. the principle ot
the instant case does not gonrn those cues 1n which there 11 a oontlict. 
1n tat ni.dence relating to wheUler the emtessicn ia voluntarJ" or 
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involunta?7. In the latter instance the court as the triers ot .tact 
amt determine this collateral, yet important issue, and U there is 
substantial e'rldence in the record ot trial which supports the court• s 
finding that the conhsaion was wluntar,-, its admission 1n evidence is 
not error and the tindings and sentence, 1:t srrr, will not be disturbed. 

6. For the reasons stated the Board o.f' Review holds the record of 
trial legal.q insufficient to support the findings of guilty and the 
sentences. 

_______________,Juige JdTOCate 

___.....,....__ ___,_..,.._______. _,--~Judge AdTOcate 

__._.__,_'-+---------------'Judge JdTOC&te 

-
- 8 - ---
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JAOQ - CM 329162 lat Ind 

J.AGO, Dept. of the Arm7, Washington 25, D. C. 

TO: Commanding General, Air Training Comnand, Barksdale Air Force 
Base, Shreveport, Louisiana. 

l. In the case of Privates First Class Careon c. Sliger (AF 1J2.3l562), 
Charles A. Peterson (AF 18286258) and Private Rex R. Horton (AF 16245546), 
all of Squadron K, 3543d Air Force Base Unit, I concur in the foregoing 
holding by the Board ot Review that the record of trial is legally insutti
cient to support the !illdings and sentence as to each accused, and !or 
the reasons stated therein, recommend that the !'100:ing11 of guilty anc. the 
sentences be disapproTed. Upon taking this action you will have authority 
to direct a rehearing. · 

2. When copies of the published order in this case are forwarded to 
thia office the::r should be accompanied by the foregoing holding and thia 
indorsament. For convenience o! reference and to facilitate attaching 
copies of the published order to the record in this case, please pace tha 
!ile number of the record 1n brackets at the end of the published order, 
as !ollon: 

(CM 329162) 

~J~--~~ 
l Incl THOMAS H. omxv 

Record o! trial Major General 
The Judge .AdTocate Genart.l 
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DEPARTMENT OF THE ARMY 
In the Office ot The Judge Advocate Ge~eral 

Washington 25, D. C. 

JAGN-CM 329178 

U N IT E D S T .A. T E S ) ilR TRAINING COMMAND 
)

v. ) Trial cy G.C.M. ,- convened at 
) San .Antonio, Texas, :28 January 1948. 

Privates MERREL R. EVANS ) Horton: Acquitted. Smith: Dl.shonorable 
(16247213), CLARENCE M:c.MILUN ) discharge am confinement for ten (10) 
(12290587), Squadron BR-3, ) years. Evans: Dl.shonorable discharge 
CHARLES T. HAYDEN (1929345.3), ) am confinement for ho (2) ;rears. 
Squadron BR-1, WALTER SMITH., JR. ) llcW.llan and Hayden: Dl.shonorable 
(17229786), and WHITTEN HORTON ) discharge am confinement for one 
(12290402), Squadron BR-3, all } (1) year. ill: Disciplinary Bar
of 3543d Air Force Base Unit. ) racks • 

._,_______ 
HOUII:NG by the BOARD OF REVIEW 

JOHNSON, ALFRED and SPRINGSTON, Judge Advocates 

1. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review. 

2. The accused were tried upon the following Charges and Speci-
fi.cations: 

As to accused Evans 

CHARGE: Violati.on of tbs 96th Article of War. 

Specification l: In that Private Ksrrel R. Evans, Squadron 
BR-.3, 3543rd Air Force Base Unit, did, in conjunction 
with Private Walter Smi.th Jr. Squadron BR-.'.3, 3543rd Air 
Force Base Unit., and Private Whitten Horton, Squadron 
BR-3, 3543rd Air Force Base Unit., at San Antonio, Texas, 
on or about 5 October 1947, wrong!'ully' take and use 
without the consent of the owner a black chevrolet coupe 
automobile, ·or the value o:t more than $50.00, the pro
perty o:t llarg&Nt Kildq Sandlin. 
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Specification 2: In that Private Merrel R. Evans, Squad
ron BR-3, 3543rd Air Force Base Unit, did, in con
junction with Private Walter Smith Jr. Squadron BR-3, 
3543rd Air Force Base Unit., Private Charles T. Hayden 
Squadron BR-1., 3543rd Air Force Base Unit, and Private 
Clarence McMillan, Squadron BR-3., 3543rd Air Force 
Base Unit, at San Antonio, Texas, on or about l Decem
ber 1947, wrongfully take and use without the consent 
of the owner, a blue two tone 1947, chevrolet two door 
sedan automobile of a value of more than 4>50.00, the 
property of. Mrs. Edward :W.ka. 

As to accused McMillan 

CHARGE: Violation of the 96th Art.:1.cle of War. 

Specification: In that Private Clarence llcW.llan, Squadron 
BR-3, 3543rd Air Force Base Unit, did, in conjunction 
nth Private Walter Smith, Squadron BR-.3., 3543rd Air 
Force Base Unit., Private Merrel R. Evans> Squadron BR-3, 
3543rd Air Force Base Unit, and Private Charles T. Hayden 
Squadron BR-1., 3543rd Air Force Base Unit, at San Antonio., 
Texas, on or about 1 December 1947, wrongfully take and 
use witmut the coni,ent of the owner a two tone, blue, 
tudor 1947 Chevrolet sedan automobile of a Talue of more 
than $50.00, the property- of :Mrs. Edward llika~ 

A,s to accused Hayden 

CH.UlGE: Violation of the 96th Article of War. 

Specification: In that Private Charles T. Hayden, Squadron 
BR-l, 3543d .Air Force Base Unit, did, in conjunction 
with Pri.Tate Walter Smith, Jr., Squadron BR-3, 3543d 
Air Force Base Unit, Private Merrel R. Evans, Squadron 
BR-3, 3543d Air Force Basa Unit, and Private Clarence 
:McW.llan, Squadron BR-.3, 3543d Air Force Base Unit, at 
San .Antonio, Texas, on or about l DecE111ber 1947, wrong
fully take and use., without the consent of the owner, a 
two-tone blue two-door 1947 Chevrolet sedal automobile, 
of a value of over $50.00, the property of Mrs. Edward 
Kika. 

Each accused pleaded not guilty to and was found guilt7 of all pertin8llt 
Charges and SpecificatioruJ. Accused Evans was sentenced to be dishonorably 
discharged the service, to for!eit all pay and allowances due or to be
come due, and to be confined at hard labor for two ;years. .lccused llc11il.l.an 
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and Hayden were each sentenced to be dishonorably discharged the ser
vice, to forfeit all pay arrl allowances due or to become due, and to 
be confined at hard labor for one year. As to accused Evans tha re
viewing authority approved 11 only so much of the findings of guilty of 
Specification 1 of the Charge as involves a finding that the accused 
did, at the time and place alleged., in conjunction with Private Walter 
Smith, Jr., Squadron BR-3., 3543d Air Force Base Unit, wrongfully use 
without tha consent of too owner a black chevrolet coupe automobile, 
of the value of more than $50.00, the property of Margaret Kilday 
Sandlin; and only so much of the findings of guilty of Specific a:tion· 2 
of the Charge as involves a finding that the accused did, at the time 
and place alleged., in conjunction 'With Private Walter Smith, Jr. Scµad
ron BR-3, and Private Charles T. Hayden Squadron BR-1.,. both of 3543d 
Air Force Base Unit, wrongfully take and use without the consent of the 
OllTler, a blue t;ro tone 1947, cmvrolat two door sedan automobile of a 
value of more than $50.00., the property of Mrs. Edward Mika, in viola-
tion of Article of War 96." J..s to accused McMillan the reviewing authority 
approved "only so much of tha findings of guilty of the Specification of 
the Charge as involves a finding that the accused did, in oonjunction with 
Private Walter Smith, S(J,ladron BR-3, Private Merrel R. Evans., Squadron BR-3, 
and Private Charles T. Haj'den Squadron BR-l., all of 3543d Air Fbrce Base 
Unit, at the time and place alleged, wrongfully use without the consent 
of the owner a two tone, blue, tudor 1947 Chevrolet sad.an automobile., ot 
a value of more than $50.00, the property ot Mrs. Edward Mika, in viola
tion of Article of War 96. 11 As to accused Hayden the reviewing authority 
approved "only so much ot the findings of guilty of the Specification of 
the Charge as involves a .finding that the accused did, at the time and 
place alleged, in conjunction with Private Walter Smith, ·Jr., Squadron 
BR-.3, and Private Merrel R. Evans, Squadron BR-3, both of 3543d Air Fbrce 
Base Unit, wrongfully take arrl wse, without the consent of the owner, a 
two-tone blue two-door 1947 Chevrolet sedan automobile, of a value of 
over $50.00, the property of Mrs. Edward Mika, in violation of Article 
of War 96.• As to each accused the reviEIW'ing authority approved the 
sentence, designated the Branch United States Disciplinary- Barracks, 
Camp Gordon, Georgia, as the place of confinement, and forwarded the 
record of trial for action pursuant to .Article of War 5o½• 

.). The only question presented by the record is the maximum 
punishment which may be imposed upon each of the accused for the of
fenses of which they have been found guilty. For this reason it is 
deemad mmecessary to summarize the evidence. · 

Accused Evans and Hayden Yere found guilty of the offense as 
to each alleged, in essence, as the wrongful taking and using of a 
motor vehicle without the consent of the offller. Accused Evans and McMillan 
1rere found guilty of the offense as to each alleged., in essence, as the 
wrongful using of a motor vehicle without the consent of the owner. 
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Acts or the nature here in question, when alleged in 
essentially the .same manner as here., have bean held to constitute 
no more than simple disorders. Thus an allegation that an accused 
•did * * * wrong.fully and 111thout l.awfu.l permission or authority-• 
use a government truck was held to state only a simple disorder in 
violation or .lrticla or War 96 (CM: 32688.3., !l!!.2! (Feb 48)). Similarly" 
an allegation that an accused •cti.d * * * wrongfully take., and use 
"Without consent of the owner.,• a certain automobile., was held to 
state no more than a mere disorder (CM 329200_, Staley et al (Mar ,48)). 
In both the Meece and Staley cases the Board ot Review held that such 
disorders were forms of the o.i'.i'ense listed in the table ot maximum 
punishments (par. 104.2., llCH., 1923) as •DLsorderly under such circum
stances as to bring discredi.t upon the military service" nth a 
maximum authorized punishment not to exceed., for each such offense, 
confinement at hard labor for .i'our months and forfeiture o.i' two
thirds pay per month for a like period. We are of the opinion that 
the conclusions reached in the llaece and Staley cases are equally ap
plicable here. 

4. For the reasons stated the Board ot Review holds the record 
of trial legally sufficient to support the findings of guilty; legally 
sufficient to support only so much or the sentence as to the accused 
Evans as provides tor dishonorable discharge., f'orfeiture ot all pq 
and allowances due or to become due., and confinement at hard labor 
for eight months; and legally au!f'icient to support only so 11Ueh of 
the sentence as to each or the accused Mclti.llan and Hayden as pro
vides for confinement at bard labor tor tour months and forfeiture 
of two-thirds pay pEr month for a like period. 

Judge .Advocate. 

Judge Advocate. 

Judge Advocate. 

4 



C.37S) 

:MAR 2 6 lS-i; · 

JAON-C:U 3291?8 1st Ind 
JJ.CD., Dept. of the Army., ll'ul:dngton 25., D. c. 
TO: Commanding General, Air Training Command, Barksdale Air Force 

Base, Shreveport, Louisiana. 

l. In tbs case o.t Privates :Merrel R. Evans (16247213)., Clarence 
Kc}"1llan (12290587)., Squadron BR-3., Charles T. Hayden (19293453)., 
Squadron BR-1., Walter Smith, Jr. (17229786)., and Whitten Horton 
(12290402), Squadron m-3., all of 3543d Air Force Base Unit., r con
cur in the .foregoing holding by the Boar:d of Re'Vi.ew and for the 
reasons therein stated recomnend that onl;r so much of the sentence 
as to the accused Evans be ·approved as involves dishonorable dis
charge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for ei.ght months, an1 that only so 
wch of the sentences as to accused 11c1lillan,:and Haydep be approved 
as involves in each case con.tine:mnt at hard labor for four months 
and forfeiture of t10-tbirds pa;r per month for a like period. Upon 
taking such action ;rou nll have authority to order execution of 
the sentences as thus modified as to accused Evans, YcMLllan and 
Hqden 

' '"1 2. When copies of the published order in this case are for-
. warded to this oftice they should be accompanied by the :foregoing 

holding and this indoreement. . For convem.ence of r e:t'erence and to 
facilitate attaching copies of tbe published order to the record in 
tbis case, please place the file number o! the record 1n brackets at 
the. end o!. the published order., as follOll'sa 

(C:U: 329178). 

\ 

1 Incl THOlUS H. GREEN. 
· Record of trial l(aj or General , .. 

The Judge A.dvocat~ General 

http:Re'Vi.ew
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