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DEPARTMENT OF 'l'HE A.."RMY 
In the Office of The Judge Advocate General 

Washington 25, n.c. 
tl JUN 1948 

JAGH CM 326882 

UNITED STATES ) 24TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at Kwiamato, 
) Kyushu, Japan, 25 September 1947. 

Private PHILLIP E. BURKE, RA ) Briley: Disapproved. Burke: Dis
11148551, Company L, 21st ) honorable discharge (suspended), 
Infantry, and Private THOMAS F. ) total forfeitures and confinement 
BRILEY, RA 11161797, Headquarters) for one (1) year. United States 
Compaey, 1st Battalion, 21st ) Disciplinary Barracks, Fort Leaven-
Infantry. · ) worth, Kansas. · 

OPINIOI of the BOA.RD OF REVIE'IV 
HOTTENSTEIN, LYi'l:H and BRACK, Judge Advocates 

1. The record of trial in the case of the soldiers named above 
has been examined in the Office of The Judge Advocate General and there 
found legally insufficient to support.the findings of guilty and the 
sentence in part as to accused Burke. The record of trial has now been 
examined by the Board of Review and the Board submits this, its opinion, 
to The Judge Advocate Gener'.3-1. 

2. The accused were tried upon the following Charges and Specifica-
tions: · 

CHARGE I: Violation of the 93rd Article of War. 

Specification l: (Finding of not guilty as to each accused). 

Specification 2: In that, Private Phillip E. Burke, Company 
11 L 11 , 21st Infantry and Private Thomas F. Briley, Head
quarters Company, First Battalion, 21st Infantry, acting 
jointly al}d in pursuance of a common intent, did-, on or 
about 2030 hours, 24 August 1947,' in the vicinity of 
Ku.ma:moto, Kyushu, Japan, commit an assault upon Kl.U!laki 
Hatteri by wilfully and feloniously.striking him on the 
head with a cider bottle. 

(Note: ·As to accused Briley, finding of not guilty). 
' 

Specification 3: In that~ Private'Phillip E. Burke, Company. 
"L", 21st Infantry,,did, on or about 2140 hours, 24 August 
1947, at Ku.ma:moto, Japan, with intent to do bodily harm, 
commit an assault upon otsuka Shigeru and Kasuka Naganuma 



(2) 

by wilfully and feloniously strild.ng the said Otsuka 
Shigeru and Kasuka Naganuma about the body vnth bis 
fists. 

CHARGE II: Violation of the 96th Article of war. 

Specification: (Findings of guilty disapprov~d by reviewing 
authority) •. · · . 

Accused Burke p~eaded, to Specification 1., Charge I, guilty except the 
words nand in pursuance o_f a common intent" and 11with intent to commit 
a criminal offense, to wit; larceny, thereinJ" to Specification 2 of. 
Charge I, guilty except the words "and in pursuance of a common intent;" 
to Specification 3 of'Charge I., guilty except the words "with intent. to· 
do bodily harm," to Charge I, guilty, and to Charge II and the Specifica
tion thereunder., not guilty•. During trial accused Burke changed his pleas 
to Specification 1 and Specification 2 o_f Charge I to not guilty (R 22). 
Evidence of two previous convictions was introduced. as to accused Burke.· 
Burke was found not guilty of Specification l of Charge I; guilty of· 
Specification 2 of Charge I except the words "acting jointly and in pur
suance of a comrnon intent11 and· "wilfully and feloniously striking," 
substituting therefor 11wrongfull.y striking," of the excepted words not 
guilty., of the substituted words, guilty; guilty of Specification 3 of 
Charge I; guilty of Charge I; and guilty of Charge II and its Specification• 

• Accused Briley pleaded not guilty to all Charges and Specifications. 
No evidence of previous convictions was introduced. He was found not 
guilty of Charge I and its Specifications and guilty of Charge II and 
its Specification. A.ccused Briley was sentenced to forfeit $45 of his 

. pa:, per month for .a period of three months. Accused Burke was sentenced 
to be dishonorably discharged the service., to forfeit all pay and allowances 
due or to become due and to be confined at hard labor., at such place as 
the reviewing authority may direct for one year. The reviewing authority 
approved.only so much of the findings of guilty of Specification 3 of 
Charge I., as involved a finding against the accused Burke of guilty of 
assault and batter:, at the time and place alleged in the Specification., 
approved only so much of the findings of guilty of Charge I as involves 
a violation of Article of \'far 96, and disapproved the findings of guilty 
of the Specification of Charge II and Charge II as to both accused. The 

- reviewing authority disapproved the sentence as to aocused Briley., and 
approved the sentence as to accused Burke and ordered it executed., but 
suspended the execution or that portion thereof adjudging dishonorable 
discharge until the soldier's release from confinement., and designated 
The United States Disciplinary Barracks., Fort Leavenworth., Kansas., or_ 
'such other place as the Secretary of the Aney- may direct as the place or 
confinement. The result of trial was promulgated by General Court-Martial 
Order.a No. 44, Headquarters 24th Infantr;r Division., APO #24, dated 14 

. October 1947. , · 

2 

http:strild.ng


(J) 

3. Evidence for the prosecution. 

The record of trial is legally sufficient to support the finding of 
guilty of Specification 3, Charge I., as approved by the reviewing authority. 
The only question necessary to be discussed in this case is the legal 
sufficiency of the record of trial to support the.findings of guilty of 
·Specification 2 of Charge I and the sentence with respect to accused 
Burke. The evidence relating to Specification 2 of Charge I is summarized 
as follows: 

At about 1830 hours on the evening of 24 Augu~t 1947 both accused 
went to the house of Toshiki Hattori and requested some whi_skey. Toshiki 
told the accused that he had no whiskey but gave them two bottles of beer. 
Sumiko Hattori, Toshiki's wife., obtained a bottle of whiskey and gave it 
to accused (R 9.,19.,14). Accused then left (R 12) and Toshiki and Sumiko 
went to the movies. Upon their return from the movies they found the 
house disturbed and Toshiki 1s father., Kuma.ki Hattori., with a towel around 
his head. Toshiki, lmowing that his father had bad eyesight., thought_ 
perhaps that he had fallen. (R 9.,10.,n.,13). Toshiki asked what had 
happened and Kumaki., who had been in the house when accused had asked . 
for whiskey., told his son that the two men who had entered previously 
had returned and hit him over the head (R ll). Kumaki told Sumiko that 

("he had been hit over the .head by a member of the occupation f~rces (R 13). 

Private First Class Raymond Danielezyk testified that he was present· 
in the Military·Police Station when Kumaki Hattori was present and that. 
Kuma.ki Hattori at that time identified and pointed out both accused from 
a group of about five soldiers then in the room (R 8). (Note: The witness 
did not state when this event took place nor did he state with respect to 
what circumstances the identification was made). · 

Kuma.ki Hattori testified as to the first witness for the prosecution. 
After being asked his name and address., he testified as follows: 

11Q. Do you lmow the accused? 
A. I do. 

Q. Point them out. 
· A. (The witness_ could not point out the accused.) 

Q. Do you remember anything unusual that happened on the night 
of 24 August this. year? · 

A.. About 2050 I. was listening to the radio. As I was half aiµ.eep 
I heard a small noise. I saw two members of the O:cupation 
Forces standing in the doorway. I saw two GI' s who entered 
the room and .pulled out the bnreau drawer. One went up and· 
opened a case which contained a doll. The taller of the two 
went up and opened the case and gave the doll over to his 
smaller companion. 

3 
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Q. Are those two men in this room? (To interpreter: Tell 
him not to be afraid.) 

A. No ansv,er. 

Q. Are you afraid to identify these two men? 
A. I have poor eyesight, and I am in doubt if I can identify 

these two men now. 

Q. Were you at the MP station at any time after this night? 
A. No., my elder son went to the 1U> station." (R 6,7). . 

After some discussion between counsel and the Law Member., the witne~s 
stated: 

11Witness: I would like to look around the court room once more 
and see if I can identify the accused. 11 

The record then stated: "permission being given by the President., the 
witness looked around the court room again-and could not identify a.ey
one," upon which the President stated "We are wasting our time; have him 
sit down. 11 (R 6,7). 11itness was excused but, following the testimony of 
Danielezyk, was recalled. Upon his again ta~ing the stand the following 
occurred: 

"Q• Point out the man or men who struck you on the head on the 
night of 24 August. 

President: No testimony has been brought out that he was struck 
on the head. 

Q. I will withdraw the question. Point out the accused. 
A. (The witness walked around the court room and could not 

identify anyone. )11 

The witness was then removed from the room and seven men, including 
both accused.were lined up. Witness then reentered the court room. 

11 Q. Look at each one of these men in this line and tell me if you 
can identify the accused. 

A. (The witness walked up and down .the line and looked at each 
man in the line.) I am not sure. 11 (R 8.,9). 

Following testimony of other witnesses, and after both prosecution and 
defense had rested, the court permitted Kumaki Hattori to be recalled. 
Upon this occasion eight men were linedup, including both accused,_and 
the witness was examined as follows: 

"Q. Before you is a line of men. See if you can identify anyone
there who hit you that night.

A. (Witness pointed to Pvt. Thomas F. Briley). 
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Q. Is that the man who hit you? 
A. Yes (The witness looked at the line of men again and amended 

his ansv1er.) No, I was mistaken. This is the one who hit me. 
07itness indicated Pvt. Phillip E. Burke)" (R 24). 

1,Vitness then testified that the one who hit him was the man who broke the 
doll case and removed the doll. The man hit him with a cider bottle and 
then left the room. He further testified that the men were the same men 
who entered the house on the first occasion earlter in the evening. Upon 
the occasion when ,litness was hit, the taller of the two men had entered 
the house. The other man remained in the yard (R 24-26). Asked why he 
could pick out tremen this last time, but could not do so before, witness 
testified "Since I have very poor eyesight I was afraid I would make a 
mistake in po:inting out the GI 1s. Therefore I did not point them 01:.t the 
first time." He also denied that he nas at the station after the attack.11MP11 

4. Evidence for the defense. 

At the end of :M.a.rch or around the first of April 1947 Private First 
Class Joseph 0 1Neil was ,vith the accused Burke in Kumamoto City. They 
were directed to the house occupied by Toshiki Hattori and Sumiko Hattori 
as a place where they could purchase whiskey. 'They went to this house 
and purchased some whiskey. 

The accused were warned of their rights as witnesses and elected to 
remain silent. 

5. Discussion. The record of trial shows that the finding of guilty 
of Specification 2 of Charge I rests solely on the judicial identification 
of the accused as the men who assaulted Kumaki Hattori as·alleged. Upon 
four separate occasions in the courtroom this witness was.unable -to identify 
either of the two men who had entered the house and had hit him. He care
fully attempted ·to identify accused and ·was permitted to walk around the 
room and to inspect those in the courtroom and on two occasions to inspect 
each person in lineups which included both accused. Finally, after the 
victim had completely failed to identify either of the accused on four 
separate occasions, notwithstanding the fact that he had been confronted 
by them in a lineup in court on one prior occasion, and he had positively 
indicated that he was unable to identify ~he ac~used because of his bad, 
eyesight, the court, after the prosecution and defense had rested, and the 
court recessed, permitted the victim to be recalled for the purpose of 
making the desired identification., On this filih attempt, he identified 
Burke as the man who hit him, but even on this occasion he first mistakenly 
pointed to Briley. Moreover, it is a fair inference from the record that 
it was ma.de known to this material witness that he was expected to identify 
accused as his assailants. This inference is based upon the following 
colloquy between the trial judge advocate and the witness: 

11 Q. Are you afraid to identify these two men? ' 
A. I have poor eyesight, and I am in doubt if I can identify 

these two men now." (Emphasis supplied)-
5 
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The identification which the witness finally made is very uncertain·and 
dubious not only as to both accused but as to which of the two accused 
had hit the witness. He did not.testify, after pointing to Burke, that 
he was certain Burke was the man. He did testify that he did not point 
out the men the 11 first11 time because he had very poor eyesight and was 
afraid he mi;:;ht be wrong. This uncertainty in his mind, arising f:r-om such 
a reason, must obviously cast some doubt on his final identification. of 
the accused. It is also noted that he contradicted himself by first 
testifying that both men entered the house and then later testifying that 
only one did. He did not describe the two men whom he saw the night he 
was -hit nor did he state that he recognized them by their features so that 
they could be thus identified, except to say that one was taller than the 
other. In.a case where a witness referred only to one accused as taller 
than the other, the·Board of Review stated: 111 Two soldiers, one taller 
than.the other', is, of course, no identification at all, especially since 
the record fails to show that either of the accused was in fact taller 

·than the other." (CM 270871, Shirley et al; 45 BR 351). In the instant 
case the record is silent as to the comparative height of accused. In 
view of the four previous failures of Kurnaki Hattori to identify accused 
after having carefully examined everyone in the courtroom, his admittedly 

- poor eyesight, and the fact that when he first saw the men he was, as he 
testified, "half asleep," it cannot be considered that his identification 
of Burke, or of either accused, was reasonable or of any probative value. 

Accused's identification was then, to say the least, of extremely 
doubtful character. We d6 not state that such doubtful identification 
in and of itself invalidates the finding of guilty of the offense under 
discussion,but do state that the irregular procedure adopted by the court 
in permitting this witness to be recalled for the express purpose of curing 
a record·where. one of the essential. elements of proof is wanting after 
the witness had conclusively demonstr8¾~~§i.inability and incapacity 
to ~ea positive identification,renectsTwilb impunity upon the findings 
and raises serious doubt that the ·guilt of these accused was established 
beyond a reasonable doubt. 

Thus in People v. O'Hara, 163 N.W. at p.815~ it was held: 

''Whether the jury ought to have convicted on their (the 
witnesses) uncorroborated testimony, or would have done so, we 
do not undertake to determine, but in view of the fact that 
their incriminating testimony is of doubtful character it was 
very important for the defendants 1that no improper evidence 
should be introduced against them to give weight to the prosecu
tion***·" 

In the instant case Kumaki Hattori in his original testimony was 
unable to identify the accused. He also stated that he had not been 
to the "MP" station after the night in question. He was then excused 
temporarily and Private First Class Raymond Da.nielezyk was sworn as a 
witness and testified that at a lineup held in the "MP'' station at a 
time not specified KUIDaki Hattori identified the two accused. Subse
quently· after he had ultimately identified accused Kuma.ki Hattori testified 
that after the attack he d.id not go to the 11MP11 station but that his elder 
son went to the "MP'1 station to report. 

6 
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It is necessary to inquire if Danielezyk's testimony was competent. 
Suffice it to say that· as a general rule a witness may only testify that 
another made a pre-trial identification of an accused if the other had 
previously identified accused in court (CU 279112, Smith, 10 BR (EI'0) 
367; CM 291957, Williams, 18 HR (ETO) 7). Such evidence is only admissible 
as corroboration of a prior consistent identification made by the principal 
identifying witness. The evidence of pre-trial identification by Kumaki 
Hattori, h01~ever, must have been received and considered by the court as 
substantive evidence since there was at the time of its admission no 
judicial identification to corroborate. The substantive nature of the 
pre-trial identification was not chaneed by reason of the ultimate 
judicial identification made by Kurr.aki Hattori especially in view of 
the latter's assertion that he did not go to the 11 MP11 station after the 
attack. We are of the ?Pinion that consideration of Danielezyk's testi
mony as substantive evidence was error, and in view of the unsatisfactory 
and doubtful character of the judicial identification of accused we are 
of the opinion that it was prejudicial error within the purview of Article 
of War .37. · 

Over objection by the defense Toshiki Hattori, a son of Kumaki 
Hattori, was allowed to testify that at 2045 when he returned home his 
father ·told him ''the same men who came previously had kicked the door 
open and hit him in the head. 11 The declaration was admitted by the 
president as 11what his father said, and not as to the truth of what his 
father said. 11 Under the circumstances of its admission the declaration 
may not be considered as tending to prove that accused struck the 
declarant, and in·any case it is doubtful if the declaration identified 
accused exclusively as the assailants. · 

For the reasons stated we are of the opim.on that the finding of 
guilty of Specification 2, Charge I, is not supported by the record of 
trial. 

6. In Specification 3 of Charge I the accused was found guilty of 
assault and battery. This offense .will support a sentence of confine
ment at hard labor for six months and forfeiture of two-thirds pay per 
month for six months (Par 104c, MCM, 1928). 

7. For the foregoing reasons the Board of Review is of the 
opinion that the record of trial is, as to accused Burke, legally 
insufficient.to support the findings of guilty of Specification 2 of 
Charge I, legally sufficient to support the findings of gµilty or 
Specification 3, Charge I, and Charge I, and legally sufficient to 
supl)(?rt only so Illllch of the sentence as to accused furke as provides 
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for confinement at hard labor for six months and forfeiture of two
thirds of his pay per month for a like period. 

{On leave) , Judge Advocate 

~~&Mo , Judge Advocate 

---> 16,/;1-__} ~.·, /, Judge Advocate 
.__.) .. __ :.z~ . 
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JAGH CM 326882 1st Ind 

JAGO; Department or the Army, 7ashington 25, D.C. 6 JUL 1 %8 

TO: The Secretary or the Army 

1. Herewith transmitted for your action under Article or War 
5o½ as amended by the act or 20 August 1937 (50 Stat. 724; 10 USC 
1522), is the record or trial in the case of Private Phillip E. Burke, 
RA lll48551, ·company L, 21st Infantry, and Private Thomas F. Briley, 
RA lll61797, Headquarters Company, 1st Battalion, 21st Infantry. 

. -
2. The Board of Review is or the opinion as to accused Burke 

that the record of trial is legally insufficient to support the find
ing of guilty of Specification 2, Charge I, and legally sufficient to 
support only so much of the sentence as involves confinement at hard 
labor for six months and forfeiture of two-thirds of his pay per month · 
for a like period. I concur in the opinion of the Board of Review and 
recommend that in the case or Private Phillip E. Burke, the finding or 
guilty of Specification 2, Charge I, and so ruch or the sentence as is 
in excess of confinement at hard labor_ for six months and forfeiture 
of two-thirds of his pay per month for a like period be vacated and 
that all rights, privileges and property of which he has been deprived 
by virtue of that portion of the findings and sentence so vacated be 
restored. 

3. Inclosed is a form of action designed to carry into effect 
the above recommendation, should such action meet with your approval. 

~ 
2 Incls THOMA.SH. GREEN 

l Record of trial Major General 
2 Form bf> action The Judge Advocate General 

{ GCMO 136 , July 13, l9h8 ) • . 
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DEPARTMENT OF THE ARMY 
In tha Office of The Judge Advocate General 

Washington, 25, D. c. 

JAGN-CM 326883 

UNITED STATES ) UNITED STATES CONSTABULARY 
) 

v. ) Trial by G.C.M., convened at 
) Bad Cannstatt, ~rmany, 29 

Private JAMES A. MEECE ) May 1947. Ili.shonorable d:l.s
(35677688), Troop 1, 72d ) ~harge am confinement for 
Squadron, 10th Constabulary ) eighteen (18) months. Dis
Regiment. ) ciplinary Barracks. 

HOLDING by the BO.ARD OF REVIEW 
JOHNSON, ALFRED and SPRINGSTON, Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. ·The accused was tried upon the following Charges and Speci-
fications: · 

CHARGE I: Violation of the 93rd Article of War. 
(Disapproved by Reviewing Authority). 

Specification: (Disapproved by Reviewing Authority). 

CHARGE II: Violation of the 96th Article of War. 

Specification: In t~t Private Janes A. Meece; Troop 
"A", 72nd Squadron, 10th Constabulary Regiment, APO 
154, United States A.nrry., did, at or near Stuttgart, 
Germany, on or about 4 April 1947, wrongi'ull:y and 
without lawful ~ermission or authority use a two and 
one half ton (2~) ton) Cargo truck, property of the 
United States. 

Accused pleaded not guilty to, and was found guilty of, all Charges 
am Specifications. He was sentenced to be dishonorably discharged 

· the service., to forfeit a1; pay and allowances due or to become due, 
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and to be confined at hard labor for eighteen months. The reviewing 
authority disapproved the findings of guilty of Charge I and its 
Specification, approved the sentence, designated the Branch, United 
States Disciplinary Barracks, Greenhaven, New York, as the place of 
confinement, and forwarded the record of trial for p.ction pursuant 
to Article of War 5o½. · · 

J. The record of trial is legally alfficient to support the 
findings of guilty of Charge ll and its Specification. The only question 
requiring discussion here are the nature and extent of the offense al
leged and the maximum punishment applicable thereto. In view of the 
nature of the discussion it is deemed unnecessary to summarize the evi-
~n~. . 

4. By the Specification it is alleged, in essence, that accused 
did nwrongfully and without lawful permi.ssion or authority use a two 
and one-half ton (2½ ton) Cargo truck, property of the United States.n 
Thus accused was charged with, and found guilty of, the commission of 
a tortious act in such a manner and under such circumstances that his 
conduct constituted the criminal offense of a disorder to the prejudice 
of good order and military discipline, in violation of Article of War 
96. As was said in CM 307(1:)7, Mellinger, 60 BR 214: 

"The presence of the word 'wrongful' in each §,Pacifica
tion was sufficient to put*** ff,be accuseg/ ***on 
notice that his acts were alleged to have been effected 
under such improper circumstances as to be prejudicial 
to good order and military discipline or to constitute 
conduct of a nature to bring discredit upon the mili
tary senice (Cf: CM 226512, ~; CM 303049, Fenick, 
CM ETO 8458; CM 305 617, Blacker, C.M ETC 10418) • " 

It is 'Within the province of the Board of Review to examine 
the evidence in the record of trial to determine lib.ether it is legally 
sufficient to establish the wrongful nature of the act alleged. However, 
it cannot affirm a punishment inflicted £or the commission of an of-
fense which may have been proven but which is not alleged by, contained 
within, or reasonably to be implied from the original verbiage ot the 
Specification. Sans 11wrongfully" the allegations contained int his 
Specification do not state or imply misconduct, since the accused might 
wall have committed such an act through mistake, arxi a will to do wrong 
may not be inferred where it is not inherent in the act •. The peysical 
act of accused might~ depending upon all of the circumstances including 
the ~ture of accused's intent, constitute on the one hand the offense ot 
a simple disorder and on the other hand any one of several felonies cog
nizable in military law. In such cues, -when used alone as the charging 
,rord, 11111'ong.f'ullytt indicates only the slightest degree of c riminalit;y which 
might be applicable to the acts alleged. Thus here, in the absence of other 
or additional words by which an offense ot greater gravity would be stated 
or might be reasonably implied, we are forced to the conclusion that the 
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offense of 'Which accused has been found guilty is a simple disorder in 
violation of Article of War 96 (CM 318430, Turgeon. et al., '67 BR 295 1 
VI Bull JAG 13) • 

5. The offense of using wrongfully and -rd thout authority is not 
specifically listed int.he table of maximum punishments (par. 1042, MCM, 
1928). However., we do find there listed the otfense described as 11D!.s
orderly under such circumstances as to bring discredit upon the military 
service• with an authorized punishment not to exceed confinement at hard 
labor for four months and forfeiture of two-thirds pay per month for a 
like period. There can be little doubt but that the President, by his 
Executive Order reproduced in paragraph 104.£, Manual for Courts-Martial., 
1928, sought to insure that comparable offenses would not be punishable 
in military law to any greater extent than in civil jurisdictions of the 
United States (CM 322167, Jernigan, (1947)). l'hen the listed offense 
above described is considered in the light of the other specific. offenses listed 
in the table as lCi.tbin Article of War 96 it would seem that the "Disorderly" 
conduct thus referred to was intended to include all disorders unless they 
are of such a character as to bring them clearly 1Ci. thin the meaning of some 
other offense listed in the table or unless they involve such a degree of 
moral turpitude as to make of them something more than a simple disorder. 
We conclude as to this case that the allaged offense of 'Which accused has 
been found guilty is no more than a simple disorder and that it is a form 
of the offense listed in the table of maximum punishments as •D!.sorderly 
under such circumstances as to bring discredit upon the military service.• 

6. For the· reasons stated the Board of Review holds the record of 
trial legally sufficient to support the findings of guilt7 and to sup
port only so much of the sentence as provides for confinement at hard 
labor for four months and forfeiture of two-thirds pay per month for a 
like period. 

Judge Advocate. 

Judge Advocate. 

---'f~ ~. Judge J.dvocata. 
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.(' ...,1,.I", ....JAGN-CM: 326883 1st Ind -.... 
JAGO, Dept. of the Army, Washington 25, D. C. 
TO: Commanding General, United States Constabulary, APO 46, 

c/o Postmaster,-New York, N. Y. 

1. In the case of Private Jams A. Meece (35677688), Troop A, 
72d Squadron, 10th Constabulary Regiment, I concur in the foregoing 

· holding by the Board of Review arxi recommend that only so much of 
the sentence be approved as involves confinement at hard labor for 
four months and forfeiture of two-thirds pay per month for a like 
period. Upon tald..ng such action you will have authority to order 
the execution of the sentence. 

2. ·when copies of th3 published order in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this irxiorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record 
in this case, please p],.ace- -the file number of the record in brackets 
at the end of the puldtshed order 1 as -follows: 

/~.-- .. ·. 

(CM 326883). /'· ' 

i. rf., / _/ THOMAS H. GREEN1 Incl 
Record of trial Major General,......:;_,[r::~y~· 

The Judge idvocate General 



DEPARTI.'.ENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, lJ. c. 

JAGN~M 326903 

UNITED STATES 

v. 

Corporal JAMES B. WHI:TLE.'Y 
(44014569), and Private 
ROBERT L. DOUGLAS (38769784}, 
both of Headquarters & Head
quarters Company, 559th 
Engineer Service Battalion. 

) UNITED STATES CONSTABULARY 
) 
) Trial by G.C.M,, convened at 
) Fulda, Germany, 28 August 1947. 
) Whitley: Dishonorable discharge 
) and confinement for nine (9) 
) months. Douglas: Dishonorable 
) discharge and confinement for 
) six (6} months. Both: Dis
) ciplinary Barracks. 

HOLmNG by the BOARD OF REVIEW 
JOHNSON, ALFRED and BRACK, Judge Advocates 

1. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review. 

2. The accused were tried upon the following Charges and Speci-
fications: 

WHITIBY A.'m DOUGLAS 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that Private Robert L. Douglas and Corporal 
James B. Whitley, Headquarters and Headquarters Company, 
559th Engineer Service Battalion, acting jointly and in 
pursuance of a common intent, did at Mainz-Kastel., Germany., 
on or about 11 May 1947, by force and violence and by 
putting him in fear, feloniously take, steal and carry · 
away from the presence of Keinz Schnack., a German Police
man, •a German Kennkarte, 11 the property of Hildegard 
Rother, a German civilian. 

WHITIEY 

CH.ARGE ll a. Violation of the 96th Article of War. 
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Specification: In that Corporal. James B. Whitley, Head
quarters and Headquarters Company, 559th Engineer 
Service Battalion, did, at Mainz-Kastel, Germany, on 
or about ll May 1947 'Willfully and wrongfully dis
charge a pistol in a public place, to wit, Roonstrasse, 
Mainz-Kastel. 

Each accused pleaded not guilty to all the Charges and Speci.f'icationa 
upon which he was arraigned. Each accused was found guilty of the Speci
fication of Charge I, "except the words 1by force and violence and by 
putting him in fear, feloniously take, steal and carry any from the pre
sence of Kainz Schnack, a Gennan Policeman, •a German Kennkarte,•• sub
stituting therefor~ respectively, the words 'feloniously take, steal 
and carry away from the custody of Keinz Schnack, a German Policeman, 
a German Kennkarte of some va.1.ue. 111 Accused Wbitley was also found 
guilty of Charge II and its Specification. Accused Whitley was sen
tenced to be dishonorably discharged the service, to forfeit all pay . 
and allowances due or to become due, and to be confined at ha.rd labor 
for one year. Accused Ibuglas was sentenced to be dishonorably dis
charged the service, to forfeit all pay and allowances due or to be-
come due, and to be confined at hard .Labor for nine months. The 
reviewing authority approved only so much of the sentence as to accused 
Whitley as provides for dishonorable discharge, forfeiture of all pay 
and allowances due or to become due and confinement at hard labor for 
nine months, and approved only so much of the sentence as to accused 
Douglas as provides for dishonorable discharge, forfeiture of all pay 
and allowances due or to become due and confinement at hard labor for 
six months. He designated as to pl.ace of confinement for each accused 
the Branch Uniteq States Ili.sciplinary Barracks, Greenhaven, New York, 
and forwarded the· record of trial for action pursuant to Article of 
war so½. 

3. Evidence for the prosecution: 

About 2300 hours 11 May 1947 tvro German policemen named Kreuzer 
and Geissler were on bicycle patrol and had neared a colored soldiers• 
club in Mainz-Kastel, Gennany. Kreuzer approached a German girl standing 
in the vicinity and asked her for her identification card. She banded 
it to him and as he was looking at it a group of cQlored soldiers came 
from the club and started stoning him. The girl moved away and he 
mounted his bicycle and rode to the police station. As he left the 
scene he heard a,shot fired a short distance to his rear. ·He entered 
the police station, and seeing German policemen, Schnack a?Xi Heilscher, 
present, he laid the card on the table, stated briefly what it was, and 
then returned to the vicinity of the club to find Geissler (R. 6-12). 
The above facts, as testified to by Kreuzer, were corroborated by Geissler, 
who further testified that three colored soldiers followed Kreuzer to the 
station; that an unidentified one of the three was the man who fired 
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the shot; and that accused Yfni 'j;ley was one of the three (R. 12-16). 

(To prove the allegations contained in the Specification of 
Charge I the prosecution called as w.i. tnesses two Gem.an policemen, 
Hubertus Hielscher and Heinz Schnack. Throughout their testimony these 
Tdtneases referred to the respective individual accused by pointing or 
by reference to their relative size. However., from the record of trial 
as a whole., including the testiDPny of the accused themselves., it is 
possible to ascertain which accused is being referred to in each such 
instance and appropriate substitutions in the summary of evidence are 
therefore indulged in). 

At about 2.300 hours 11 May 1947 Schnack and Hielscher were 
together in the police station at Mainz-Kastel. Kreuzer entered., laid 
a pass on the table, stated he must return to "his comrade., Geissler," 
and hurried out. Shortly afterward three colored soldiers, including 
the'two accused., entered the room (R. 21). As he came into the room 
accused Whitley worked the slide of his pistol and pointed it at Hielscher 
(R. Z?, 29). Accused Ix:>uglas approached Hielscher and asked, "'Have you 
pass for the girl?"' Hielscher replied "''Nhat 1 s up•n and at some later 
time added "'That is not possible'" (R. 27-28). By his advance accused 
Ix:>uglas had come -within the view of Schnack, theretofore hidden from view 
of the entrance by an intervening wall locker, and he turned from Hielscher 
to Schnack and asked the latter for the pass. Schnack testified that al
though he did not see a pistol in the possession of accused Ix:>uglas he 
assumed he held one as his hand was in his pocket and "because I thought 
he had one pistol in his hand I saw myself forced under these circumstances 
to give him the pass and he took the pass that was laying on the table" 
(R. 21). No threats were voiced by either accused, but from the manner 
of their entrance the policemen thought they were being threatened (R. 23, 
24, 28). After accused Ix:>uglas picked up the pass he put it in his pocket. 
Then, according to the witness Schnack, "shortly before he left he took my 
hand and shook it and said whether it was OK. He offered my comrade 
Hielscher and me a cigarette. We bowed and refused the cigarettes" (R. 21). 
Thereupon all of the colored soldiers left (R. 29). Later that evening, 
acting upon a complaint by German police accused Whitley was apprehended 
by Sergeant Mihalowes who testified he examined accused Whitley's pistol 
and by smell determined it bad been fired Ydthin the preceeding two hours 
(R. 17). . 

During the period in question accused Whitley was on duty as a 
special police corporal of the guard, and as such was authorized to carry 
a loaded pistol (R. 18). 

. The "ld.nnkarte" in question., referred to by various·witnesses 
as the npass.,n the ncard" and th, npassportn was an identification 
document required to be kept in the possession of every German civilian. 
Its usage varied with the locality of domicile. The police were 
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authorized to check the document of any Gennan civilian and to hold it 
pending completion of such check, but "the person is always present 
during that check of the card" (R. 22). 

4. Evidence for the defense: 

Accused Wbi tley, having been duly advised of his rights in 
the premises, elected to testify under oath, substantially as follows. 
On the night of 11 May 1947 he was on duty as a special police corporal 
of the guard and was armed with a pistol (R. 31). He checked the colored 
soldiers• club in Mainz-Kastel at its closing time and as he came out 
he noticed several groups of ,colored soldiers under the influence of 
liquor, and several German girls~ including one he. had known about nine 
months named Hildegard Rother. He ordered the soldiers and the girls 
to go home (R. 32, 35, 36). About ten minutes later Hildegard Rother 
came to him and stated the police had taken her pass. Just then he heard 
noise coml.ng from a group of colored soldiers and, moving in that direction, 
saw a German policeman being pursued by a group of colored soldiers. He 
called 11Stop11 and drew and fired his pistol once into the air as a signal 
for help. The pursuit stopped, he ordered· all soldiers back to calli', 
cmd he then proceeded to the police station (R. 32-33). As he entered 
the station he cleared his pistol, picked up the unexpended cartridge 
from the floor, replaced it in the "clip," replaced the 11 clip11 in the 
pistol, and put the pistol back in bis holster. Concerning his subse-
quent conduct in the station he testified: 

11 D:>uglas and two policemen were going behind the wardrobe. 
I come back and looked and see this little man behind the 
wardrobe and I didn't know whether he had the pass or not. 
I asked him and he said 1Nix. 1 I said it was the pass of 
a fraulein. He looked at the tall police and he looked at 
me. He was standing behind the wardrobe and started on out 
and he gave me the pass and I looked at it and D:iuglas was 
offering cigarettes. I got out 11 (R. 33). 

And, again: 

"When I come in the door a tall police and another police 
was over there standing 'With Douglas. I just turned and 
unloaded my gun. * * * I .finished and turned around and 
put it in my holster. They were going around this little 
table. I saw a little policeman, Schnack, behind the ward
robe. I told him I wanted to talk to them to tell them 
about a pass they took from the girl. I didn't go there 
to ask for no pass (R. 34). ***I went to tell the 
police about taking the kennkarte·anct leaving the girl 
w.1.thout a pass. They are supposed to take the girl l¥i th 
them (R. 35). * * * Before I could tell him he gave it to 
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me. * * * I looked at it and saw the girl• s picture 
anq started out. I went on out" (R. 34). 

He later saw the girl on the street and gave her pass to her (R. 34, 38). 
As he 1ras unloading his pistol he heard Douglas say ''Was ist los?" Douglas 
said nothing more while witness was present. Douglas had nothing in his 
hands during that period and was still in the station when witness de
parted (R. 34). Hildegard Rother lived in Gelnhausen, us supposed to 
return there the next day, and witness sought to aid her in recovering 
her pass so she would be able to make the trip (R. 36, 38). 

Accused Douglas, having been duly advised of his rights in the 
premises, elected to testify under oath, substantially as follows. On 
the night of 11 May he was on pass. As he came out of the club in 
Mainz-Kastel he saw some soldiers, about a half a block away, stoning a 
policeman, and heard a gun discharged. 11So I ran dol'lil to the station. 
I seen a small policeman go into the station_- Then I goes into the police 
station and ask a tall policeman what is wrong and he says the soldiers are 
shooting at him and throvdng rocks at him11 (R. 40). During the events· 
in question l'litness carried a small Kodak camera slung about his neck 
but had no gun of acy kind (R. 40). Witness corroborated in detail the 
testimony of accused Whitley concerning the latter's actions in the sta
tion (R. 40-42). Witness does not lmow Hildegard Rother (R. 42). W'nen 
asked "Why were you in the police station? 11 , witness replied: "Because 
I heard a shot and went down - maybe someone got hurt" (R. 42). While 
accused Whitley :was being banded the card witness started to smoke and 
then offered a cigarette to each of the others present as a customary 
gesture and the policemen took one each (R. 41-42). The Germans did not 
appear to be afraid 'While he was in the station (R. 41). 

5. Schnack and Hielscher were recalled by the court but no new 
evidence was elicited except the testimony of each that he had not seen 
any camera in the possession of accused Douglas (R. 43, 45). 

6. By the Specification of Charge I accused Wbi tley and Douglas 
were charged with the joint commission of a robbery. By exceptions 
and substitutions the court, in essence, found them guilty of a joint 
commission of the offense of larceny, from the custody of Schnack, of 
n I a German -Kennkarte; of some value, 1 the property of. Hildegard Rother." 

Larceny is a specific intent crime. It has been de!ined as 
11the tald.ng and carrying away, by trespass, of personal property which 
the trespasser lmows to belong either generally or specially to another, 
with intent to deprive such owner permanently of his property therein 
(Clark)" (par. 149,g, MCM, 1928). 8 The tald.ng and carrying away must 
be felonious; that is, done animo furandi; or, as too civil law ex
presses it, lucri causan (4 Blackstone's Commentaries, 232). "Undoubted
ly the •taint of selfish greed' in the taker distinguishes larceny from 
a mere trespass and is actually present in every larceny" (Groover v. 
State (Fla.) 90 So. 473, 26 ALR 373). 
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In this case the prosecution proposed to demonstrate that 
accused took the Kennkarte from the presence of Schnack by force and 
violence and by putting him in fear. The court, by its findings, de
termined that accused were not guilty of accom£lishing the taking "by 
force and violence and by putting him ffichnac1:s} in fear. 11 Presuming, 
without holding, that the resultant finding· is legally sufficient to 
properly find accused jointly guilty of larceny, we must turn to the 
racord .of trial to determine whether there is sufficient legal evi
dence therein contained to support such finding. 

The most cursory examination of the evidence in the record 
relating to this matter discloses a violent conflict between the 
testimony of accused Whitley and Douglas· on the one hand, and the 
testim:>ny of Schnack and Hielscher on the other. This conflict is no 
doubt in large part a result of the interpretation by the witnesses 
of the surrounding circumstances, and of language difficulties and 
racial custom. The rule of interpretation applicable in such cases 
bas been well stated as follows: 

11Such conflicts /Jn evidencw7 are to be resolved, in the 
first instance at least by the court and in so doing it 
is not required to accept as true the testimony of any 
witnesses, whether advanced by the prosecution or by the 
defense, but may give such weight as it deems fit to any 
evidence properly brought to its attention (Wharton's 
Criminal Evidence, 11th Ed., s. 881; CM 267476, Wilson, 
44 BR 1, 9; CM 318085, Chance; par. 78!, MCM:, 1928). 
The only requirement is that, as an end result, the court's 
findings of guilty be based upon such evidence, apparently 
selected from the whole as worthy of belief, as would, 
standing alone and unencumbered by any unexplained con
tradictions within itself, be of the prescribed quantum 
and consistent with no other rational hypothesis than 
that of accused's guilt" (CM 325457, McKinster}. 

Applying the rule above stated, and in view of the finding of 
the court, we are forced to conclude that the court chose to believe a 
portion of the testimony of the accused respecting the issues of force 
and £ear, and that portion of the testimony of the German policemen 
respecting the joint nature of the 4:,act and the circumstances (other than 
by force and fear) of the taking. Even if we accept, as reasonable, 
such obvious conclusions by the court as to which testimony sha.J.l be 
accepted, we are stiil faced with the necessity of determining whether, 
viewed in such a light, the testimony so selected, or any of the testimony 
in the record is legally sufficient to establish the larceny found. 

Assuming, for purposes of argument·, ''that the card was properly 
in the custody of the police, to the exclusion of the owner's rights 
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to immediate possession; that the two accused were acting jointly; 
that they entered the station and Douglas demanded the card; that he 
then saw the card on a tabla, picked it up, and put it in his pocket; 
we are then met by the uncontradicted testirony of Schnack, in essence, 
as follows: Schnack did not object to the tald.ng of the card because 
he felt himself threatened (R. 21, 25-26). After the card was taken 
from the table by DougLas, "shortly before he ffeuglai} left he took my 
hand and shook.it and said whether it was OK. He offered my comrade 
Hielscher and me a cigarette. We bowed and refused the cigarettes" 
(R. 21). 

Keeping in mind the language difficulties involved it seems 
quite obvious that the accused left the station under the impression 
their actions were beyond reproach since the only intent imputable to 
them which can reasonably be inferred was that of returning the card 
to its rightful owner, and since no objections bad been interposed thereto 
by the German police. It may well be that the latter pair, having been 
advised of the recent attack upon their fellow officer by colored soldiers, 
were apprehensive with the intrusion of three such soldiers into the sta
tion, and acted accordingly, but even when all of the evidence is con
strued mo:rt strongly against the accused we fail to find any sufficient 
to prov.e, directly or by reasonable inference, that accused are chargeable 
with any animus furandi in their ta.king of the card. · 

7. In the Specification of Charge II it is alleged, in essence, 
that accused Wbi tley did "* * * willfully and wrongfully discharge a 
pistol in a pub],ic place * * *," in violation of Article of war 96. 
The Specification was obviously intended to allege such act as a dis
order or as discrediting conduct. Since the act of a soldier in 
discharging a pistol in a public place is not per se an offense the 
record of trial, in order that the findings o:f guilty may be sustained, 
must contain legal proof that (1) accused committed the act alleged, 
and (2) that he did so "willfully and wrongfully.n 

Although there is some evidence in the record of trial, other 
than accused Whitley's admissions, from which it might be suspected 
that he fired the pistol shot in question, such fact can only be le
gally established by those admissions. It is well settled that where, 
as in this case., the only evidence legally sufficient to establish the 
fact that accused commi.tted the act alleged as an offense is the ad- · 
mission of the accused, then the prosecution and the court are bound 
by the accused's statements consider~d in their whole effect, and the 
court is not at liberty to reject or disbelieve the self-serving 
portions of the statements while accepting the disserving portions 
thereof, unless there is other evidence in the case tending to render 
the self-serving statements questionable, doubtful., or inconsistent 
(CM 319168, Poe (1947); 26 AIR 541). Accused Whitley, in admitting 
he fired the shot in question,. explained that he did so for the 
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purpose of summoning aid. He admitted three spaced shots would have 
constituted a more appropriate signal but stated he was excited at 
the· time and thought one would accomplish his purpose. There is nothing 
in his own statement, or in the remaining evidence, to contravene such 
explanation, which certainly may not be said to be unreasonable. We 
are thus forced to conclude that the evidence fails to establish that 
the act of accused in firing his pistol constituted a criminal offense. 

8. For the reasons stated the Board of Review holds the record 
of trial, as to each accused, legally insufficient to support the 
findings or the sentence. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

·s. 



JAGN CM 326903 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. C. 

TO: Commanding General, United States Constabulary, APO 46, 
c/o Postmaste~, New York, N. Y. 

1. In the· case of ·corporal James B. ·Whitley (44014509), and 
Private Robert L. Douglas (38769784), both of Headquarters & Head
quarters Company, 559th Engineer Service Battalion, I concur in the 
foregoing holding by the Board of Review and recommend that the 
findings of guilty and the sentence as to ea.ch accused be vacated. 

2. Vmen copies of the published ord,r in this case are for
warded to this office they should'be accompar1ied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the_ record.in 
this case, please place the file number of the record in brackets at· 
the end of the published order, as follows: 

( C1l 326903) • 

/.~:-· 
, ...· .:. .·--..· ...... 

/ ·~ .... . 
l Incl .· ../ > . 

Record of trial 
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DEPART?ii:Elll' OF THE ARMY 
I:m. the OffiH et Th.e Jw.ge Advocate GeMra.l (zs) 

Washington 25, D. c. 

JAGK - CM 326950 

1 (\ fl~(' 1947 
', -..' '- .J I 

UNITE
1 

D STATES ) HEADQUAJlTERS COMMAND 
) EUROPEAN C01iMAND 

v. ~ Trial by G.C.M., convened at 
Captain CARL M. KA.ISER ) Frankfurt-am-Main, 23 September 
(0-1844445), Medica.l Adminis-) 1947. Dismissal and total for
tratin Corps ) feitures. 

OPINION of the BOARD OF REV!ffl 
SILVERS, J.bAFEE and ACKROYD, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above a.nd submits this, its opinion, to The Judge 
Advocate General. 

2. The aocuaed was tried upon the following charge an:i speoifioa.
tiona 

CHARGE•~- Violation of the 61st Article of War. 

Speoif'l~ationa In that Captain Carl M. Kayser, 2nd Medical 
General Dispensary, European Command, then a member of the 
63rd Medical Depot, did, without proper leave absent himself 
from his place of duty at Liege·, Belgium, from about 27 
November 1946 to a.bout 11 August 1947. 

He pleaded guilty to and was foWld guilty of the charge am specif'ioation. 
No evidence of a;rq previous conviction wa.s introduced. He wu sentenced 
to be dismissed the service, to forfeit all pay and allowances due or to 
beoolll$ due, a.nd to be confined at hard labor at such place as the review
ing authority might direct for three months. The reviewing authority ap
proved the sentence but remitted the confinement a.ni forwarded the reoord 
of' trial for action un:ler Article of War 48. 

3. The Board ot Review adopts the statement of evidence a.ni law 
oonta.ined in the Staff' Judge Advoca.te' a review. 

4. Reoords of the Department of the Ar1!W' show the acouaed to be 
31 ;year• of a.ge a.nd married. He enlisted on 7 llarch 1940 and was oom
miasioned t.n officer on 9 December 1942. He departed the United Sta.tee 
for duty in the European Theater in 1943. He ha.a sufficient A.SR point, 
for return to the Zone of Interior and discharge. His efficiency report, 
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for 1945 are superior and excellent. 

5. The court was legally constituted am ha.d jurisdiction over the 
accused and of the offense. No errors injuriously affecting the substan
tial rif}lts of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the fimings of guilty and the sentence and tow arrant con
firmation of the sentence. Dismissal is authorized upon con'Viotion of 
a 'Violation of Article of War 61. 

~.Judge Advocate 

~ C, ""YY\ "'-~ , Judge Advooate 

~J.k/2~ , Judge Advooate 
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JAGK - CM 326950 1st Irrl 

JAGO, Dept. of the Ar~·, Washington 25, D. C. ,.MN 5 
-, '·- _J 

TO a The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated !Jay 26, 1945, there 
are transmitted herewith the record of trial and the opinion of the Board 
of Review in the case of Captain Carl :M. Kayser {0-1844445 ), Medical 
Administrative Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of being absent without leave from 27 November 1946 to 11 August 1947, in 
violation of Article of War 61. He was sentenced to dismissal, total 
forfeitures and confinement at hard labor for three months. The review
ing authority approved the sentence but remitted the confinement adjudged 
and forwarded the record of trial for, action under Article of War 48. 

• 3. A smmnary of the evidence may be found in the Staff Judge Ad-
vocate's review which was adopted by the Board of Review. I concur in 
the, opinion of the Board that the record of trial is legally sufficient 
to support the findings of guil 'bJ and the sentence. 

The accused pleaded guilty. He testif1~d that he absented himself 
without leave in Europe on 27 November 1946, when ordered to return to the 
United States, and remained absent until 11 August 1947. From the testi
mony of accused it appears that he was seeking a divorce from his wife 
and that he desired to remain in Belgium in 6rder to marry a Belgian 
woman and to engage in business. He was employed in Belgium. during his 
absence. 

4. I recommend that the sentence as approved by the reviewing au
thority be confirmed but that the forfeitures adjudged be remitted and 
that as thus modified the sentence be carried into execution. 

5. Inclosed is a form of action designed to carry into execution 
the foregoing recommerxlation sho ld it meet with your approval. 

2 Inols / THOI&S H. GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 

( GCMO 16 (DA) 20 Jan 19h8) • 
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DEPARTMENr OF THE ARMY 
IN THE OFFICE OF THE JUOOE ADVOCATE GENERAL 

(29)WASHINGI'ON 25., D. C. 
NOV 2 6 1947 

JAGQ - CM 327041 

UNITED STATES ) CARIBBEAN AIR COMMAND 
) 

v. Trial by G.C.M., convened at ~ Howard Field, Canal Zone, 4 
First Lieutenant DAVID '\'l. ) November 1947. Dismissal and 
RlHI. (o-2099245), Air Corps ) total forfeitures. 

OPINION of the OOARD OF REVIffi 
LIPSCOMB, SC\{ENKEN and KANE, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the above hamed officer and submits this, its opinion, lo The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 93rd Article of Yiar. 

Specification l: In that, First Lieutenant David W. Pohl, 91st 
Reconnaissance Squadron (Long Range Photo), did, at Fort Clayton, 
Canal Zone, on or about 2 October 1947, commit the crime of 
sodomy by feloniously and against the order of nature having 
carnal connection per os with Pfc Oscar J. Gwynn, 516th Trans
portation Car Company. 

Specification 2: In that First Lieutenant David 'i!. Pohl, 91st 
Reconnaissance Squadron (Long Range Photo), did, at Fort Clayton, 
Canal Zone, on or about 2 October 1947, commit the crime of 
sodomy by feloniously and against the order of nature having 
carnal connection per os with Pfc Alvin L. Senne, Jr., 516th 
Transportation Car Company. 

Specification 3: In that First Lieutenant David w. Pohl, 91st 
Reconnaissance Squadron (Long Range Photo), did, at Fort Clayton, 
Canal Zone, on or about 2 October 1947, commit the crime of 
sodomy by feloniously and against the order of nature having 
carnal connection per os with Pfc tiarren C. Crandall, 516th 
Transportation Car Company. 

The accused declined to plead to the Charge and Specifications thereunder 
and the court stated that it entered a plea of not guilty for him. The 
trial proceeded as it the accused had pleaded not guilty. He was found 
guilty- of the Charge and Specifications thereunder. He was sentenced to 
be dismissed the service and to forteit all pay and allo'W3.nces due or to 



become due. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. Evidence for the Prosecution. 

Private First Class Oscar J. Gwynn testified that on the night of 
2 October 1947, he accompanied the accused to the latter's quarters where 
they- had a "couple of drinks." They then le!t the accused's quarters 
and entered his automobile where the accused engaged in an act of carnal 
intercourse with him~ 2!!.• Private Gwynn1s testimony- describes all of 
the elements of the completed act of sexual connection by mouth with the 
accused. Vllien the carnal act was completed, the accused drove to Private 
Gwynn1 s quarters. Private Gwynn then awakened Privates Senne and Crandall . 
and asked them, in effect, if they wished to engage in a sexual act with 
the accused. According to the witness, both Senne and Crandall responded 
in the affirmative and each committed such an act with the accused (R 7-8). 

Privates First Class Alvin L. Senne, Jr., and :'Jarren c. Crandall each 
testified that on the night of 2 October 1947, he was awakened by Private 
Gwynn and asked the question above stated. Each of these witnesses 
further testified that they joined the accused in his car and that the 
accused engaged in a sexual act with them by- mouth. Each witness also 
identified the accused as the same person who committed the act each 
described (R 8-10). 

4. Evidence for the Accused. 

The·only evidence for the accused consists of the testimony of Major 
George T. Hicks, 91st Reconnaissance Squadron, llho described the accused 
as an officer with "an excellent record." He testified that the accused's 
Form 66-2 shows that he has a minimum rating of 4.8 and maxtm.urn rating of 
5.0. He also testified that the accused had participated in the "Doolittle 
Raid over Tokyo" and that he had been awarded the Distinguished Flying 
Cross, Chinese Breast Order o! Pao Ting with ribbon, and "the other defense 
medals of World -~,ar II" (R 11-12). 

5. Sufficiency of Proof. 

Each of the three specifications alleged that the accused, did, at 
Fort Clayton, Canal Zone, on or about 2 October 1947, colillllit the crime of 

,sodomy by having carnal connection~ 2! with the person therein named. 
The Manual £or Courts-Martial defines sodomy as follows:_ 

11Sodomy consists of sexual connection with any brute animal, or 
in sexual connection, by rectum or by mouth, by a man with a 
human being. Penetration alone is sufficient and both parties 
may be liable as principals. 11 (MCM, 1928, par 11+9~) 

The evidence clearly- shows, beyond a reasonable doubt, that the accused 
committed each offense alleged. The testimony of each accomplice tends 
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to corroborate the testimony of the other. It follows, therefore, that 
the record of trial is legally sufficient to sustain the findings of 
guilty. 

6. The records of the Department of the Army show that the accused 
is 26 years of age. He was born at Boston, Massachusetts on 31 December 
1921. He was graduated from high school in 1935, and inducted into the 
service on 3 January 1940. In 1942, while serving as a corparal with 
the Air Forces, he volunteered for the 11Doolittle Raid11 over Tokyg. For 
his participation in that raid he was awarded the Distinguished Flying 
Cross and the &-east Order of Pao Ting with ribbon and diploma •by the 
Chinese Government. He was commissioned a second lieutenant, Army of 
the United States, on 4 August 1945 and promoted to the rank of first 
lteutenant, Air Corps, on 27 June 1947. His efficiency ratings have 
been 1excellent. ,, 

7. The court was legally constituted and had jurisdiction of the 
person of the accused and of the offenses charged. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the finding of guilty and legally sufficient 
to support the sentence -and to warrant confirmation thereof. A sentence 
of dismissal is authorized upon a conviction of a violation of Article of 
War 93. 

-3-
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J AGQ - CM 327041 1st Ind 

JAGO, Dept. of the Army, Washington 25, D.. c. 

TO: The Secretary of the ArfrJ¥ 

l. Pursuant to Executive Order No. 9556, dated Kay 26, 1945, 
there are tran~tted herewith for your action the record of trial and 
the opinion of the Board of Review in the case of First Lieutenant 
Dartd w. Pohl· (o-2099245), Air Corps•.. 

2. Upon trial ey general court-martial this officer was found 
guilty- of felonieusly colmllitting the act of sodoi:ey- par os with three 
enlisted men, in Tiolation of Article et War 93. ·He was sentenced to 
be dismissed the service and to forfeit all pay and alloYaUces due er 
to become due. The rerlewi.ng authorit;r apprond the sentence and fer-
warded the record of trial for action under Article of War 48. . 

3. A 8WJ1118.17 of the evidence may be found in the accompa:eying 
opinion or the Board of Renew. I concur in the opinion of the Board 
of ReTiew that the record of trial is leg~ sufficient to support 
the findings of guilty and legal'.cy sufficient to support the sentuce 
and te warrant confinnation there~!. 

4. The record shows that on the night or 2 Octeber 1947, the 
accused attar drinking w1th an enlisted man engaged in the act of 
sodomy with lrlnl. Thereafter the accused and the enlisted man drove 
to the latter's barracks llhere the enlisted man awakened two other en
lilted men and presented them to the accused. The accused th.ea en
gaged in the act of sodomy with each of them. 

5. The 1"9cords of the Departnent of the ~ show that the ac
cused is 26 y-aars or age. He was bo.m at Boston, Massachusetts e 
:31 :December 1921. He was graduated frOlll high school in 1935, ar:id in
duoted into the serrlce on .3 Ja.Duary- 1940. In 19~, while serTing a1 
a corporal with the ilr Forces, he vollm.teered for the "Doolittle Raid• 
OTer Tokyo. For his participation in that raid he llBS awarded the 
Distinguished FlJ"ing Cross and the Breast Order or Pao Ting with ribbon 
and diploma b7 the Chinese Govemment. He was commissioned a second 
lieutenant, AN¥ of the United States, en 4 August 1945 and promoted to 
the rank ot first lieutenant, Air Corpe, on 27 J1.lll8 1947. His eftici&DCY' 
rat:1.ngs haTa been •u:cellant.• He has submitted his resignation !or .._ 
the good of the service. Action on the resignation has been withheld b;r 
the j::rrq Persor:mel Board pending action b7 the confirming authority. 
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6. Although the accused distinguished himself by his voluntaey
participation in the "Doolittle Raid" over Tokyo his comission ot 
three separate acts ot sodomy with enlisted men show that ha is Wl-

1rorthy of being retained in the serrlce. In view of the gravit;r ot 
these offenses, I recom:imid that the sentence be confimed and car
ried into execution. 

7. Inclosed is a term of action designed to carry this recom
mendation into eti'ect, should it meet with your approval. 

~ 
'mOMAS H. GREEN 
Major .General 

2 IncJ.a. The·Judge Advocate General 
1. R/1' 
2. Fom ot action 

( GCI1.0 G;, iiec 18 19L7).
I 
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DEPARTMENT OF THE ARMY 
In the Office of The Ju:l.ge Advocate General 

Washington 25. D. c. 

JAGK - CM 327060 

UNITED STATES )
) 

v. ) 
) 

Private ANGEL M. GRAULA.U (RA. ) 
30405112), Battery •A", 504th ) 
Field Artillery Batta.lion, Losey) 
Field, Puerto Rioo. ) 

) 

HEADQUARTERS ANrILLES DEPARTMEN! 

Trial by G.C.M., convened at Losey 
Field, Puerto Rioo, 23 October 1947. 
Dishonorable dischuge (suspended), 
total forfeitures and confinement 
for eighteen (18) months• Rehabili
tation Center, Fort Buchanan, Puerto 
Rico. 

OPINION of the BOA.RD OF REVIEI" 
SILVERS, ACKROID am LA.NNING, Judge Advocates 

1. The record of tria.l by general court-martial in the oau of the 
soldier named above has been examined in th• 0.ffioe of The Judge Advocate 
General and there found to be legally iDBuffioient to support the findings 
of guilty and the sentence. The reoord has n01r been examined by the Board 
of Review and the Boa.rd submits this, it• opinion, to The Judge Advooa.te 
General. 

2. The a.ooused was tried upon the following charge atd speoifica.tionsa 

CHA.RGEa Violation of the 84th Arti«?l• of War. 

Specification la In that Private Angel M. Gra.ulau, Battery "A•, 
504th Field Artillery Batta.lion, Losey Field, Puerto Rioo, did, 
at or near Potala. Colony, Juana. Dia.z, Puerto Rioo., on or a.bout 
17 April 1947, unlawfully sell to Angel Diaz, one (1) khaki 
shirt, of the value of $2.41, issued for use in the military 
service of the United States. 

Specification 2a In that Private Angel M. Graulau, Battery •A•, 
604th Field Artillery Batta.lion, Losey Field, Puerto Rico, 
did, at or near Potala. Colony, Juana Diaz, Puerto Rico, on 
or a.bout 20 May 1947, unlawfully sell to Juan Ortiz, two (2) 
shirts, value $4.82, two (2) pairs of trousers, value $5.62, 
one (1) raincoat, value $4.65, and one (1) blanket, value 
$8.11, of a total value of $23.10, issued for use in the mil
itary service of the United Sta.tea. 

He pleaded not guilty to and was found guilty of the charge and both speci
fications, and .was sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances due or to become due, and to be confined at 
hard labor for eighteen months. The reviewing authority approved the sen
tenoe ani ordered it executed, but suspende~ that portion thereof relating 
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to dishonorable discharge until the solcier's release from confinement, 
and designated the Detention and Rehabilitation Center, Fort Buchanan. 
Puerto Rico, or elsewhere as the Secretary of the .A:rnry might direct, as 
the place of confinement. The result of trial was published in General 
Cou:rt-l~rtial Orders No. 27, Headquarters Antilles Department, dated 7 
November 1947. 

3. The evidence shows that sometiroo during the month of April 1947 
accused sold to Angel Diaz a khaki shirt, which accused, in his pre-trial 
statement; admitting the sale, described as 11 a new Army khaki shirt" (R 7, 
Pros Ex 8), and that s oms time "about three months" before the trial he 
had sold to Juan Ortiz Rodriguez two khaki shirts, two khaki trousers, 
one raincoat and ore blanket (R 9). The defens~ refused to stipulate that 
the articles of clothing contained in Prosecution Exhibits 1 to 6 inclusive, 
which were identified as the articles of clothing sold by accused, were 
similar to the type clothing issued in the military service and asserted 
that similar ite.I:1S were sold by commercial stores (R 21). Captain Paul 
A. McVay, S-4, 504th field Artillery Batta.lion, testified that all th9 
articles in .Prosecution Exhibits 1 to 6 were of the type issued for use 
in the military service and described the blanket as being "apparently a 
Model 1934, wool, blanket, heavy issued for use of troops" (R 21-22 ). 
The court took judicial notice of Catalogues QM 5-1-A and.5-1-E, which 
list the prices of shirts, cotton, khaki, at ~2.41, trousers, cotton, 
khaki, at ~2.81; raincoats rbzd., dismtd., ~4.55; and blanket, wool, 
OD $8.11 (R 21). 

4. The Wianual for Courts-M:irtial 1928, para.graph 150i, in discussing 
the proof required to establish the offense of unlawfully selling, etc., •; 
military proper·ty of the United States in violation of Article of War 94, · 
provides that a · 

11Although there may be no direct evidence that the property 
was a.t the time o.f the alleged offense property of the United 
States furnished or intended for the military service thereof, 
still circumstantial evidence such as evidence that the property 
was oi' a type and kind furnished or intended far, or issued for 
use in, the military service might together with other proved 
circumstances warrant the court in inferring that it was the 
property of the United States, so furnished or intended. 11 

(Underscoring supplied.) 

The Board of Review in CM 319591, Pogue, stateda 

"Proof that accused had applied to his owu use or to another 
apparently llll.authorized purpose certain property of a type a.:nd 
kind generally furnished and intended for the military serTice, 
even though such property might bear manufacturer's markiags 
indicating that it had been made u.der Government contract for 
ultimate use in the military service, is insufficient to support 
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a conviction of miGappropriation in violation of the 94th Article 
af War unless such proof is accompanied by further evidence tha.t 
the property in question ha.d been unlawfully obtained from mil
itary custody or that items similar to such property were not 
sold on a legitimate open market in the locality where the offense 
was alleged to have been committed or by other showing. by fair 
inference or accused's own admission, that such property was in 
fact mili ta.ry property. (CM 318062, Guevara; CM 250426, Hecht, 
32 BR 361, 368; CM 210763, Pelletier, 9 BR 351, 353; CM 203511, 
Wedmore, 1st Ind • ., 7 BR 221, 225; par. 150i, MCM, 1928)." (See 
also CM 192952, Scoles, 2 BR 51.) -

It was also pointed out in the Pogue·case that the rule heretofore 
set forth "is of peculiar validity today when large stocks of items 
formerly exclusively used by the military service are sold to the general 
public in an effort to dispose of;- surplus. war supplies. 11 

Despite the rather general language found in paragraph 144a of the 
Manual for Courts-Martial, 1928, oonoernine; proof of the offense of un
lawfully selling, etc., property "issued for use in the military service" 
in violation of Article of iJar 84. we believe the foregoing principles 
apply with equal force whether the unlawful sale be denounced as a vio
lation of Article of War 94 or Article of War 84, for in either case 
the plain intendment of Congress was to protect militar propert owned 
by the United States from illegal use or disposition CM 310965, Griffin, 
27 BR (~TO) 381; see as to title in United States of clothing and equip
ment issues. Sec. III, AR 615-40, 1 February 1945, and changes thereto, 
oompare Winthrop's Mil. Law and Preo., 2nd Ed., p. 561). Althoug~ ac
cused, in his pre-trial statement, described the shirt which was made the 
subject of Specification 1 of the Charge as ua. new Army khaki shirt11 the 
record contains no indication that the adjective u.Arnv~ was used to convey 
any meaning other than that the shirt in question was of the type ani kind 
customarily worn by members of the military service. As has been heretofore 
pointed out, suoh evidence, standing alone, is insufficient to show that 
the property in question was property furnished or intended for, or issued 
for use in, the military service in the sense that the United States had 
title thereto at the time it was allegedly unlawfully sold (CM 312273. 
1iascarello, 62 BR 55, 68 ~ unlawful sale in violation of Ali 94; see CM 
265294, Rindfleioh, 1 BR (ErO) 153, 159 - misapplication in violation of 
Ml 94) or. in respect to a prosecution under Article of ilar 84 and having 
in mind the historical background of tha.t Article (Winthrop, supra, p. 560), 
that the property in question was at such time, if not generally, at least 
specially owned by the United States by reason of being on issue for use 
in the military service. 

5. For the foregoing reasons the Board of Review is of the opinion 
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that the record of trial is. legally insufficient to support the .findings 
of guilty and the sentence. 

~'l, ~udge Advooate 

-·~-··1·P.-.tt-.,f? ....... Judge Advocate...... ...... .........-..s-elsJ_*7............,4.__, 
, Judge Advocate ~~ 
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JAGK - -CM 32 7060 1st Ind 

.JAGO, Dept. of the Army, Washington 25, D. c. s ··~ :.., ,::,\ 

TOa The Secretary of the A:rm:, 

1. Herewith transmihed for your aotion Wider A.rtiole ot War so½, 
as am.ended by the a.ct of 20 August 1947 (50 Sta.t. 724J 10 USC 1522) and 
the act of l August 1942 (56 Sta.t. 732)~ _is th• reoord ot trial in tM 
case of Privat• Angel M. Graulau (.RA 30305112), Battery •J.•, 504th Field. 
Artillery Battalion,· Losey .Fleld, Pl.ierto Rioo. · 

/ 

· 2. I concur in the opinion of the Board of Rni• tba'.t th. record 
of trial is· legally insufficient to support th• finding• of guilty am 
the sentence 8.lld, for the reasons stated therein, reoo:mmend that the 
findings of guilty and the sentence be va.oated, a.nd that all rights. 
privileges and property of whioh aooused ha.a °Men deprived by virtue of 
the findings and sentence so noa.ted be restored. 

3. Inclosed is a form of action designed to carry into effeot 
this recommendation should such _,..,.,..YI meet with your approT&.l. 

\ 

2 Incls THDMA.S H. GREEN 
1. Record of trial _Major General 
2. Form of action The Judge AdTocate General 

( GCMO 38 (DA) 5 Feb 1948). 
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DEPA.."'n'1£Nl' CF THE ARMY 

In the Office of The Judge Advocate General 
Wa$h~ton 25 1 D. c. 

JAGH - CM 327134 

UNITED STA.TES ) 2D INFANI'RY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
Fort Lewis, Washington, 19 and 

First Lieutenant WILLIAMW. ~ 2~ August and 2 September 1947. 
FUNK (0-1647029), Corps of ) Dismissal, total forfeitures, 
Engineers ) and confinement for one (1) · 

) year. 

OPINION of the BOARD OF REVIEW 
HorTE:rBTEIN, O'BRIEN, and LYNCH, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. Accused was tried upon the following Charges and Specifications: 

CHA.RGE I: Violation of the 93rd Article of war. 

Specification 1: In that First Lieutenant William 1f. Funk, 
Corps of Engineers, 2d Engineer Battalion, 2d Infantry 
Division, Fort Lewis, Vfashinston, then on temporary 
duty with the Railway Terminal Military Police, Port
land, Oregon, did, at Portland, Oregon, on or about 7 
June 1947, with intent to defraud, falsely make in its 
entirety a certain check in the following words and 
figures, to wit: 

Portland, Oregon 5 Jtme 19-!ll 

First National Bank 
Alexandria La. (name of Bank) 

p9 pt,.l:a-aay-GPe-eea 

Pay to ______ ... l=ia=ma;;;_....W Fun.........ak.a-________W..ail__ ___ Or Order$ 235 00 

two hundred and thirty five Dollars---------------Dollars 

Robert R. Ames 

http:Fun.........ak
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which s3.ic. check was a writing of a private nature, 
which ~izht operate to the prejudice of another. 

Specification 2: Same as Specification 1, except the date 
of the offense was 16 June 1947, the date on the check 
was 13 June 1947, and the amount of the check was 
$125.00. 

CHARGE II: Violation of the 95th .Article of War. 

Specif_ication l: Sa:r:,.e as Specification l, Charge I. 

Specification 2: Same as Specification 2, Charge I. 

Specification J: In that First Lieutenant William W. Funlc, 
Corps of Engineers, 2d Engineer Battalion, 2d I~.!antry 
Division, Fart Lewis, Washington, then on temporary 
duty with the Railway Terminal Military Police, Port
land, Oregon, did, at Portland, Oregon, on or about 9 
June 1947, with intent to defraud, wrongfully and un
lawfully make and utter to American Legion Portland 
Post No. 1., Portland., Oregon, a certain check., in words 
and figures as follows, to wit: 

No. ___8_ 
MUN DP.A.NCH 

THE FD5T 11.TI0NAL BANK CF PWTIAND 24::4 s.w. Fifth, Sixth and Stark Streets 1230 

Portlan:i., Oregon __ ________9_June . 19 .1t1 

Pay to th! 
Order O! _ ____ _______ __ .. 20 QQ_.>,mea=_r i can=_Le__..g._ion Po_r_tl=ana_'_P-o~s.;a.t"""N_o--,._..l,___ .$ 

twenty Dollars & no------- -- - ---- - Dollars 

William WFun1c 

in payment of value received by him., the said First 
Lieutenant William W. Funlc., he the said First Lieu
tenant William W. Funk then well knowing he did not 
have and not intending that he mould have sufficient 
funds il'). the said Main Branch., The First. National Bank 
of Portland., Portland, Oregon, for the payment of said 
check. 

Specification 42 Same as Si;ecification 3, except, that 10 
June 194? was the date of the offense and the date on 
the check. 
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Specification 5: In that First Lieutenant William -if. Funk, 
Corps of Engineers, 2d Engineer Battalion, 2d Infantry 
Division, Fort Lawis, Washington, then on temporary 
duty with the Railway Terminal Military Police, Port
land, Oregon, did, at Portland, Oregon, on or about 13 
June 1947, with intent to defraud, wrongfully and unlaw
fully make and utter to Jack Bowne, Portland, Oregon, a 
certain check, in words and figures as follows, to wit: 

MAIN BRANCH No. 
TJJE FIRST' NATIONAL BANK OF PORTIAND 

S.W. Fifth,' Sixth, and Stark_Streets 24-4 
1230 

Portland, Oregon 13 June 19-1IJ.. 

Pay to the 
Order of Jack Bowne $20 Q.Q 

--~t~w~e~n~t~y...:!.D~olla.:!::!a!a~r~s~&a.....!:n~o-=-=-=-=-=============Dollars 

William w· Funk 

in payment of value received by him, the said First 
Lieutenant WilliaII!, W. Funk, he the said First Lieuten
ant William W. Funk then well knowing be did not have 
and not intending that he should have sufficient funds 
in the said Main Branch, The First National Bank of 
Portland, Portland, Oregon, far the payment of said 
check. · 

Specification 6: In that First Lieutenant William W. Funk, 
Corps of Eneineers, 2d Engineer Battalion, 2d Infantry 
Division, Fort Lewis, Washington, then on temporary 
duty with the Railway Terminal Military Police, Port
land, Oregon, did,'at Vancouver, Washington, on or 
about 19 June 1947, with intent to defraud, wrongfully 
and unlawfully make and utter to The Log Cabin, Vancouver, 
Washington, a certain check in words and figures as fol
lows, to wit: 

Vancouver, Vfash. 19 June l9-1IJ.. No.__ 
First 
~~¥ NATIONAL BAt'X 

V:aae-eav-eP,--W&eaHtt1,an 98-.217 
· Portland Ore. 

Pay to the Order of 
Vancouver, Branch 

Pay To the· The National Eank of Commerce of Seattle ~20 00 
Order of The Log Cabin 
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twenty Dollars & no---------------------- Dollars 

William W Funk 

in payment of value received by him, the said First 
Lieutenant William W. Funk, he, the said First Lieuten
ant WUliam W. Funk, then well knowine that he did not 
have am not intending that he should have sufficient 
funds in the said The First National Bank of Portland, 
Portland., Oregon., for the payment of said check. 

Specification ?: In trat First Lieutenant William W. Funk, 
Corps of Engineers., 2d ~ngineer Battalion., 2d Infantry 
Division., Fort Lewis, Washington., then on temporary 
duty with the Railway Terminal Military Police., Port
land., Oregon, did., at Vancouver, Washington., on or _ 
about 18 June 1947., with intent to defraud, wrongfully 
and unla~ully make and utter to The Log Cabin., Van
couver, Washington, a certain check in words and figures 
as .follows., to wit t · 

No. ____MA.IN BRANCH 
THE FIRST NATIONAL BANK OF P<:m'IAND 

s.w. Fifth, Sixth and Stark Streets ..2:ki± 
Portland, Oregon 18 June 19 .lt1.. 1230 

Pay to the Order of 
Vancouver., Branch 

Pay To the 
Order o.f 

The National Bank or Commerce 
Vane ouver, Washington 

o.f Seattle 
$ 20 QQ 

The Log Cabin 

twenty Dollars & no-----------------------~---~--Dollars 

William W Funk 

in payment o.f value received by him, the said First 
Lieutenant William W. Funk, he, the said First Lieuten
ant William W. Funk, then well knorlng that he did not 
have and not intending that he should have sufficient 
.funds in the said Ma.in Branch, The First National Bank 
of Portland, Portland., Oregon, for the payment of said 
check. · 

Specification 8a Sani:l as Specification 6 (Additional check). 

Specifications 9, 10, and J.11 Same as Specification 7, except 
as followsa 

~ !mount 
9 $25.00 

10 10.00 
11 . 15.00 
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Specification 12: Same as Si:ecification 6, except the anount 
of the check was $15 .oo. 

Specification 1.3: In that First Lieutenant William W. Funk, 
Carps of Eng:ineers, 2d Engineer Eattalion., 2d Infantry 
Division, Fort Lewis, Washin5ton, being indebted to the 
525 Restaurant, Portland., Oregon, in the sum of seventy
one dollars and fifty cents (i71.50) for meals furnished 
enlisted personnel of the Railway Terminal !.:ilitary Police 
at Portland, Oregon, at the request of and while the said 
First Lieutenant William W. Funk was on temporary duty with 
said Railway Terminal Police., which amount became due and 
payable on or about 23 June 1947., did, at Portland., Oregon., 
and Fort Lewis, Washington, from 4 July 1947 to 22 July 
1947, dishonorably fail and neglect to pay said debt. 

Si:ecification 14: Disapproved by the reviewing authority. 

Si:ecification 15: Nolle Prosequi. 

CHARGE III: Violation of the 96th Article of War. 

Si:ecification 1: In that Firl'lt Lieutenant William W. Funk., 
Corps of Engineers., 2d :Engineer Battalion, 2d Infantry 
Division, Fart Lewis, Washington, then on temporary duty 
with the Railway Terminal Military Police., Portland, 
Oregon, did, at Portland, Oregon, on or about 7 June 
1947, with intent to defraud, wHlfully, unlawfully ·and 
feloniously utter as true and genuine a certain bank 
check in ·words and figures as follows: 

Portland, Oregon 5 June 19_ft2 

First National Bank 
---=A=-le__xa=n__dr"""ia'-=--,_________•____La (Na:rre of Bank) 

PePW:aa4-,~ea 

Pay to William W Funk Or Order $ 235 QQ 

two hundred and thirty five Dollars--------------Dollars 

Robert R Ames 

a writing of a private nature, which might operate to 
the prejudice o! another, lVh.ich said check was., ao he., 
the said First Lieutenant William W Funk then well knew 
falsely rnade and forged. 
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Specification ?.; Same as Specification l, except the date 
of the offense was 16 June 1947, the date of the check 
was 13 June 194?, and the amount of the check was 
$125.00. 

Specification 3: In that First Lieutenant William w. Funk, 
Corps of Engineers, 2d Engineer Battalion, 2d Infantry 
Divis ion, Fart Lewis, Washington, then on temporary 
duty with the Railway Terminal Military Police, Portland, 
Qfegon, did, at Portland, Oregon, on or about 1 May 1947, 
-..Tongfully borrow the sum of twenty dollars {$20.00) from 
an enlisted man, to wit, Private Fi.I'.st Class Prentis D. 
Letney, Cornpa.ny B, 656th Engineer Battalion, Fort Lewis, 
Washint,,rrton, then on temporary duty with the Railway 
Terminal Military Police, Portland, Oregon. 

Specifications 4, 5, 10, and 11: The Sam! as Specification 
3, except as follows: 

Date of Offense Enlisted man involved Amount borrowed~ 
4 10 May 1947 No difference No difference 
5 No difference T/5 1.'l'illiam K. Jernigan No difference 

10 ? June 1947 Pfc George Stenchfield $30.00 
11 ? June 1947 Pfc Marland Stryker $45.00 

Spe_cifications 6, 7, 8, and 91 Nolle prosequi. 

Specification 121 Disapproved by the reviewing authority. 

He pleaded not guilty to, and was found euilty of, all Specifications and 
Charges and was sentenced to be dismissed the service, to forfeit all -pay 
and allOQ.nces due or to become due, and to be confined at bard labor for 
three years. The reviewing authority disapprc,1ed the findings of guilty 
of Specification 14, Charge II, and Specification 12, Charge III, approved 
the sentence, but, reduced the period of confi."lrunent to one year, and for
warded the record of trial pursuant to Article of War 48. 

3. The Board of Review adopts the statement of the evidence and law 
contain~d in the review of the 2d Infantry Division Judge Advocate, dated 
20 October 1947. 

4. Records of the Army shaw that accused is 31 years of age, married 
and the father of three children, with the expectancy of a fourth child in 
the near future. He was (,Taduated from high school in 1934 and then served 
three years in the Civilian Conservation Corps. He was subsequently em
ployed as a laborer and lineman. He had National Guard enlisted service 
from June 1937 until he enlisted in the Regular Army on 14 September 19.39. 
He 1ra.s commissioned a second lieutenant on 20 1'JB.y 194.'.3 and was promoted to 

" first lieutenant on 16 May 1945. He was released from active duty on 3. 

6 

http:Cornpa.ny
http:Fi.I'.st


(47) 

December 1945, re-enlisted in the Regular Arm:,r in the grade of D'.aster 
sereeant on 12 December 1945, and was recalled to active duty as a first 
lieutenant on 22 July 1946. His efficiency ratings of record are uni
formly "excellent." 

5. The court was legally constituted and had jurisdiction of the 
person a.nd of the offenses. No errors injuriously affecting the sub
stantial rights of accu.::ed were conrrr.itted during the trial. The Board 
of Review is of the opinion that the record of trfal is leg::illy sufficient 
to support the findings of guilty and the sentence ~s approved by the 
reviewing authority, and to warrant confirmation of the sentence. - A 
sentence of dismissal is mandatory upon conviction of a violation of the 
95th Article of War, and a sentence of dismissal, total forfeitures, and 
confinement at hard labor for one year is authorized upon conviction of 
violations of trticles of War 93 and 96 .. 

Judge Advocate 

, I 
_._v\J_r_-_}Y_.,__\M_-________, Judge Advocate0f• I 
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JA::ZH - Ck. .327134 1st Ind 

J.\GO, Topt. of the !rmy, 'ifashincton 25, D. C. 1.1M1 C 1948 
TO: The Secretary of the Army 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of' the Board of Review in the case of First Lieutenant William 
W'. Funk ( 0-1647029), Corps of Engj neers. 

2. Upon trial by general court-martial this officer was found 
guilty of forging· and uttering two checks (Chg I, Specs l, 2; Chg II, 
Specs l, 2; Chg III, Specs l, 2), in violation of Articles of War 9.3, 
95, and 96; of rr.aking and uttering ten checks upon a. bank not having and 
not intending to have sufficient funds in that bank for payment of the 
checks (Chg II, Specs 3-12 Incl), and of failing dishonorably to pay debts 
in two instances (Chg II, Specs 13, l4}, in vio]a tion of Article of War 95; 
and of dishonorably failing to pay a debt and borrowing money from enlisted 
men on five occasions (Chg III, Specs· 3, 4, 5, 10, 11, 12), in violation of 
Article of War 96. He was sentenced to be dismissed the service', to forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor for three years. The reviewing authority disapproved the findings of 
guilty of Specification 14, Charge II, and Specification 12, Charge III (dis
honorable failure to pay debts in two instances}, approved the sentence but 
reduced the pericd of confinement to one year, and forwarded the record of 
trial for action under Article of War 48. 

J. A summary of the evidence may be found in the review of the 2d 
Infantry Division Judge Advocate which has been adopted by the Board of 
Review as a statement of the evidence and the law in the case. The Board -
of Review is of the opjnion that the record of trial is legaUy sufficient 
to support the findings of guilty and the sentence as modified by the re
viewing authority and to warrant confirmation of the sentence. I concur 
in that opinion. · 

In April 1947 accused and a detachmmt of enlisted men were sent from 
Fort Lewis, Washington, to Portland, Oregon, to perform military police 
duty. Most of tre :rren were without, funds and accused made a credit arrange
ment with the proprietor of the 11 525 Restaurant" whereby the men would be 
fed. Accused paid one bill amounting to $175.00. Subsequently a debt of 
171.50 accrued and on 23 June 1947 accused gave a check in payment of the 
latter bill with the request that' it not be presented for payment until 4 
July 1947. On or about that date the check was presented and ~as returned 
because of insufficient funds. 

Luring the period accused was in Portland he borrowed a total of 
$135.00 from enlisted ~n who were members of his det-achment. Of this 
amount $56.oo were repaid. 
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On 2 June 1947 accused opened a checking account in the First Nation
al Bank of Portland, Portland, Oregon, with a cash deposit of ~95.00. 
Subsequently on 7 and 16 June 1947 he deposited to his account two checks 
amountine to i360.00 payable to himself drawn on a non~xistent bank by a 
fictitious drawer~ During the pre-trial investigation and at the trial 
accused admitted his authorship of the two checks. On 30 June he gave the 
bank a promissory note to cover the overdraft resulting upon discovery of 
the two forged checks. 

During June 1947 accused cashed three checks totalling $60.00 at 
A.merican leg-ion Portland Post No. l. These checks were later returned to 
the Legion Post because of insufficient funds • 

.On 18 and 19 June six checks of accused amounting to $165.00 were 
cashed at the Log Cabin in Portland, and later returned because of insuf
ficient funds. Seventy dollars of the amount obtained on these checks 
have been repaid to the payee. It appears that these checks were given 
to an employee at tr..e 111 Club, n a gambling place which was under the same 
ownership as the Log Cabin. The employee then cashed the checks at the 
Log Cabin and gave the cash so obtained to accused. 

In his testimony accused substantially admitted his offenses, but as 
to the checks which were cashed at the Log Cabin stated that the checks 
were in payment of chips already received and that it was understood that 
tfl'! checks were not good but would be nade good. He also claimed that he 
lost between $250.00 and $300.00 at the "L Club" playing poker and that 
subsequently he found that the games going on there were crooked. He 
admitted borrowing money from enlisted men but stated that he had lent 
money to other enlisted men. As to h:ls loans to enlisted men most of the 
money lent had been repaid to accused. · 

4. The accused is .31 years o:f age, married and the father o:f three 
children, with the expectancy of a fourth child in the near.future. He 
was graduated from high school in 19.34 and then served three years in the 
Civilian Conservation Ccrrs. He was subsequently employed as a laborer 
and lineman. He had National Guard enlisted service from June 193? until 
he enlisted in the Regular Army on 14 September 1939. He was commissioned 
a second lieutenant on 20 May 1943 and was promoted to first lieutenant on 
16 May 1945. He was released from active duty on 3 December 1945, re-enlisted 
in the Regular Army in the grade of master sergeant on 12 ~cember 1945, and 
was recalled to active duty as a first lieutenant on 22 July 1946. His ef
ficiency ratings of record are uniformly "excellent." 

5. The psychiatrist who examined accused prior to trial, while finding 
no pJychiatric disease, stated in his reports 
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(~1)DEPA.11.TI.lENT OF THE ARMY 
In the Office of the Judge Advocate General 

Washington 25, n.c. 

JAGH CM 327149 4 February 1948 

U N I T E D S T A T E S ) BREMERHA.VEN PORT OF EMBA.RKATION 
) 

v. ) Trial by G.C.M., convened at Bremerhaven, 
) Germany, 17-18 October 1947. · Dishonorable 

Sergeant VIBGIL ENDICOTT, RA ) discharge (suspended) and confinement for 
35652138, Company C, 388th ) one (1) year. Disciplinary Barracks, 
Military Police Battalion ) Fort Knox, Kentucky. 

HOLDING of the BOARD OF REVIEwV 
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined :in the Office of the Judge Advocate General and there 
found legally insufficient to support the findings of guilty and the 
sentence. The record has now been examined oy the Board of Review and 
the Board holds the record of trili.l legally sufficient to support the 
findings of guilty and the sentence. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 93rd Article of }Tar. 

Specification: In that Sergeant Virgil Endicott, Company C, 388th 
Military Police Service Battalion, did, at or near Brake, 
Germany, on or about 7 September 1947, wrongfully and unlaw
fully and through culpable negligence, kill Kur.t Scobel, by 
striking him with a motor vehicle. 

He pleaded not guilty to and was found guilty of the Charge and the 
Specification. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, and 
to be confined at hard labor at such place as the reviewing authority 
may direct for two years. The reviewing authority approved.•only so 
much of the f:indings of guilty of the Specificatton of the Charge and 
the Charge as involves findings that the accused did, at the time and 
pla.ce-·alleged, wrongfully and unlawfully and through negligence, kill 
Kurt Scobel, by striking him with a motor vehicle, in violation of the 
96th Article of War," approved and ordered executed only so much of the 

· sentence as provides for dishonorable discharge,.forfeiture of all pay 
and allowances due or to become due,' and confinement at hard labor for 
one year, but suspended the execution of that portion adjudging 
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dishonorable discharge until the soldier's release from confinement, 
and designated Branch United States Disciplinary Barracks, Fort Knox, 
Kentucky, or elsewhere as the Secretary of the Army may direct, as the 
place of confinement. The result of trial was published in General 
Court-Martial Orders No. 70, Headquarters, Bremerhaven Port of Embarka
tion, dated 8 November 1947. 

3. Evidence for the prosecution. 

At about 1800, 7 September 1947, while it was still daylight, Mr. 
Kurt Scobel (deceased) was standing on the sidewalk in front of his home 
at 22 Harrierstrasse, Brake, Germany (R 10,16,18,24). A 3/4 ton weapons 
carrier, assigned to the 388th Military Police Battalion (R 47) and 
driven by the accused (R 37,53; Pros Ex 2) ran up over the curb on the 
left side of the road and on to the sidewalk in front of 21 Harrierstrasse· 
(R 2&,25). The side,valk level is-eight inches higher than the road sur
face (R-32). The truck struck two buildings in its course, one at 21 
Harrierstrasse and the other next to it at 22 Harrierstrasse. Then it 
spun around and struck Mr. Kurt Scobel, throwing him against the wall of 
his house (R 17,30). After the collision, the vehicle came to a stop on 
the sidewalk about six feet past the corner of Mr. Scobel1s house (R lJ). 
Immediately after the incident, Mr. Scobel was found 1.ying on the left 
side of the front entrance to his house. He had lacerations on his left 
shoulder and forehead and ".his left leg was hanging lifeless" (R 9-13). 
:Mr. Scobel was carried into his home where he was given first aid by a 
doctor and about twenty minutes thereafter he was removed to a hospital 
in an ambi.uance where he died the following morning as a result of the 
injuries he sustained in this incident (R 10-13, 23). Accused did not 
offer or render any assistance to Mr. Scobel after the collision and 
immediately drove off leaving the scene (R 17,21,25,31). · 

Private Edward H. Watson, who was riding with the accused at the 
time of the accident, testified that on Sunday, 7 September 1947, he 
met the accused in the billets of the Marine Compound at Bremerhaven. 
They went to Brake in a 3/4 ton truck of which witness was the regular 
driver. When they reached Dedesdorf Ferry, accused relieved witness 
as driver because the latter was drunk and accused drove the rest of 
the way into Brake. In Brake, they stopped at accused's billets at the CIC 
and from there they went to a Germa.n beer house where each of them drank 
one glass of beer. Next they drove down to the house of a German girl 
where they stayed about five or ten minu.tes and then they proceeded on 
toward accused's girl's house. Enroute to.the latter house and while 
accused was still driving, the. vehicle struck a German civilian. After 
the vehicle struck the German it stopped and the foot accelerator stuck. 
Neither the witness nor the accused got out of the vehicle to.see about 
the man who was struck. Accused then drove the vehicle as far as the 
road that goes to Dedesdorf Ferry and the witness drove from there 
(R 35-40). 
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... 

Warrant Officer Junior Grade John T. Hadder testified that shortly 
before 1800 hours on 7 September 1947, he was on nc.Q. duty" in the 
office at Brake when the accused came in from Bremerhaven with his 
driver. They stayed only a few minutes and then left. At approximately 
1900 hours, accused returned to the office and, in a conversation between 
them, witness told accused that he bad received a report that a drunken 
driver in a jeep ran over two Germans. Accused asked witness, "if it 
was definitely a· jeep. 11 Accused then stated that he was quite sure his 
driver returned to Bremen "the other way, 11 that "his driver never drank, 
so he knew ·it was definitely safe for his driver, if it was a drunken 
driver who ran over this man." He also told witness that •later this 
afternoon he (accused) had been to a birthday party in Bremerbaven and 
had been drunk or close to drunk, or fairly drunk,*** and when he 
left he took a bottle of whiskey along and when he got to the Dedesdorf 
Ferry it was gone. His driver didn't drink and could be trusted.• 

\ 
(R 6-8). 

A plot of the area in which the incident in question occurred was 
received in evidence without objection (R 8-9; Pros Ex 1). 

Pauline Bohlmann, a civilian eyewitness to the incident, testified 
in pertinent part, that at the time of the incident she was looking out 
of the second floor window of her house at 21 Harrierstrasse and saw a 
car traveling at a 11 very high rate of speed" approaching. Mr. Scobel, 
his son, witness' daughters and another girl were on the sidewalk. When 
witness saw.the car come up on the sidewalk she left the window, went 
down to the ·street and saw :Mr. Scobel being carried into the house 
(R 18-21). 

Volkea Schewe testified that just before the incident she was stand
ing at the point marked numeral 0 211 on the plot of the area· (Pros Ex 1). 
The car (vehicle driven by accused) came from La.ngerstrasse and stopped 
in the middle of the street at 9 Harrierstrasse (point marked numeral 
11 611 , Pros Ex 1). The car then drove on "in a rate - a high rate of speed 
in a zig-zag course arrl went up on the sidewalk at numeral"5" (Pros Ex 
1). VS1tness heard 0 yelling11 and saw the car stopped at numeral 11411 (Pros 
Ex 1). When she reached the scene, Mr. Scobel was being taken into the 
house. Vlhen asked, 11 How- fast ,was this vehicle going do you know?11 , she 
replied, 11 It was rather fast. I was attracted by the high speed of the 
car and, therefore, I looked at it." (R 24-25). 

Elizabeth Rauscher testified that at the time of the incident she 
was walking on the sidewalk at point marked numeral "811 (Pros Ex 1) when 
a vehicle (vehicle driven by accused) passed her at a "very high rate 
of speed in a zig-zag course" (R 26-27). 

Friedrich Behrens testified that just prior to the incident he was 
sitting at the window in his house (indicated as numeral "39", Pros EX 1) 
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when he heard the noise of "a fast moving car." He saw the car go to 
the left and "touch" the house across the street at 21 Harrierstrasse 
and then saw it strike ths corner of Mr. Scobel's house (R 28-30). 

Accused's written pretrial statement was admitted in evidence as 
Prosecution Exhibit 2, over objection by the defense (R 45). Accused's 
statement is substantially as follows: On 7 September he and Private 
Watson left Bremerhaven to return to Brake. At the Dedesdorf Ferry 
accused noticed that the driver, Private Watson, was getting drunk and 
so he started to driv~ the vehicle from there to Brake. When they 
reached Brake, they went t9 a beer house, drank one glass of beer and 
then on to the CIC billet where he (accused) was billeted. From there 

. they went to see a German girl that lives in Brake. They turned down 
Harrierstrasse and some German people were walking down the street. 
Accused. slowed down and the "foot feed11 on the truck broke. He was 
looking down and before he knew it, he hit the curb, bounced up and hit 
a German man. He stopped and the man got up and walked away. Some 
people came rushing down the street so he. said to Watson "we better go 
to the billets." He started the truck and went to the CIC billets and 
Watson went to Bremerhaven. When he saw the people coming down the 
street, he was afraid of being mobbed by them and therefore did not 
stay there. 

4. Evidence for the defense. 

F~rst Lieutenant Gilbert C. Oliver, Motor Transportation Officer 
for the 382nd Military.Police Battalion, inspected the vehicle ·that 
was driven by the accused on 7 September 1947. The vehicle was in his 
impounding lot and had been in there about ten days to two weeks prior 
to his inspection of it. He examined the vehicle about a month ago 
(date of trial, 18 October 1947) but could not recall the exact date. 
He did not know anything about the vehicle before he examined it. The 
vehicle did not belong to his outfit at that time but was assigned to 
the 388th Military Police Battalion. Witness knew it was the same 
vehicle that accused was driving on 7 September because he saw the trip 
ticket and the vehicle never left the motor park. The following 
deficiencies were found on the vehicle at the time of the witness• 
inspection; right ring of the shock absorber missing, five leaves of 
the right front spring broken, two 11 0'1 bolts of the right front spring 
out of center and bent, Pittman arm of the st~ering wheel loose, re~r 
propeller shaft disconnected, left windshield ,vrecked, left side of 
body and fenders, scraped, pin for the fly-wheel loose, starter switch 
and starter loose, fan tips bent towards the radiator, horn knob missing, 
knob for the gear shift missing, dimmer svritch and windshield vriper did 
not work. On direct examination by the defense, witness was asked 
whether the damaged condition of the vehicle he described would in any 
way impair the steering of the vehicle. He answered, 11 Yes, sir. Several 
things there would hurt the steering; the Pittman arm loose and.the 
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leaves missing out of the right front spring, and the 1U1 bolts; that 
would cquse it to jump to the right. 11 IDien asked, 11Was anything wrong 
with the accelerator?" he answered, "Thltt wasn't included in my report, 
sir. I had occasion several times to move that vehicle while in my 
impounding lot, during one time the accelerator did stick on me. 11 (R. 46-4~. 

The accused was advised of his rights as a witness and he elected 
to make a sworn statement. His testimony is substantially the same· as 
contained in his pre-trial statement., which was admitted in evidence as 
prosecution's exhibit 2, but it was further amplified in the following 
particulars: he was driving at a rate of approximately twenty-five miles 
per hour. He did not.report the accident to anyone because he did not 
believe the man was hurt. No damage was done to the vehicle (R ,54). He 
left the Marine Compound to go to Brake on that day at a little after one 
o'clock. Watson drove to Dedesdorf Ferry and accused did not see him 
drink anything on the way. Watson was alright when they started out but 
he told accused he had been drinking in the billets before he left• 

. Watson seemed to drive alright with the exception of speeding. Accused 
was driving down to see the girl who does his laundry in Brake. "She 
lives off of Ha?Tierstrasse, just on the right. 11 After he struck the 
German., he stopped his vehicle on the sidewalk approximately ten feet 
past the man (R 54-56). After the accident accused returned to the CIC 
and talked to Mr. Hadder. Mr. Hadder told him there had been an accident, 
that a three-quarter ton truck had hit a man an:i injured him. Accused 
denied Mr. Hadder 1s testimony that he (accused) stated it could not have 
been accused's driver because his driver never drank anything. He 
further denied that he told Mr. Hadder it could not have been him (accused) 
because he had been to a party in Bremerhaven and that he drank so much 
he could not drive,·but admitted that he told Mr. Hadder he baa been to 
a party the night before. Accused never told Mr·. Hadder or anyone else 
that he hit this man even though Mr. Hadder had called his attention to 
this accident (R 57). 

5. The specification alleges that the accused did: 

"* * * wrongfully and unlawfully and through culpable
negligence., kill Kurt Scobel., by striking him, with a 
motor vehicle':t' (Underscoring supplied) 

in violation of Article of War 93. The reviewing authority approved 
only so much of the findings of guilty of the specification ~f the 
Charge., as involves findings that the accused did., at the time and 
place alleged, 

"wrongfully and unlawfully and through negligence., kill Kurt 
Scobel, by striking him with a motor vehicle." {Underscoring 
supplied) 
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in violation of the 96th Article of War. Thus the reviewing authority, 
by omitting the word 11 culpable11 from the allegation of negligence, and 
by designating the alleged offense as a violation of the 96th Article 
of War instead of the 93rd Article of War, did, in effect., disapprove 
the findings of guilty of involuntary manslaughter, as charged, and 
approved only so much of the findings as support the allegations ·that 
the accused wrongfully and unlawfully and through negligence committed 
a homicide which constituted an offense of "conduct of a nature to bring 
discredit upon the military service." 

The only question presented is whether the evidence is legally 
sufficient to support the findings as approved. 

The evidence shows conclusively that on 7 September 1947, the 
accused was driving a 3/4 ton truck down Ha.rrierstrasse in Brake., 
Germany., ani that the truck ran over the curb and upon the sidewalk 
on the left side of the street where it struck two buildings and 
finally struck the alleged victim., Kurt Scobel., who died as a result 
of injuries sustained in this collision. While the record is silent 
as to the specific or estimated speed at which the accused's vehicle 
was traveling just prior to the incident, four eyewitnesses testified 
that the truck-that struck Mr. Scobel was driven at a 11 very high rate 
of speed" and in a "zig-zag•i ~curse. The witness., Volkea Schewe, stated 
that her attention was attracted to the car because of its high speed., 
while the witness, Behrens., stated that he looked out of the window of 
his house because of "the noise of a fast moving car. 11 It is pertinent 
to note that at the time witnesses Schewe and Heuscher saw accused's 
truck pass them at a 11 very high rate of speed., 11 they were standing 
between Langenstrasse and Kirchnerstrasse at reference points 11 211 and 
118", respectively., (Pros Ex 1) a point fairly distant to reference 
point 111311 where Mr. Scobel was struck, and reference point 111411 where 
the truck ran over the curb and upon the sidewalk. Thus these witnesses 
were in an advantageous position to view the operational characteristics 
of the vehicle in proxinate relationship to the point of collision. 
Strong circumstantial evidence in regard to the speed and force of the 
truck is presented by the fact that the curb where accused left the road 
was about~eight inches high and that after striking it, the truck pro
ceeded over the sidewalk., struck two buildings and finally came to rest 
about twenty meters past·the point at which it crossed the curb (R 32). 
It was further shown that substantial damage was done to the front end 
of the vehicle which was inspected by Lieuteriant Oliver in his impound
ing lot., about ten days after the incident. The extent of this damage 

·may well support an inference of immoderate speed of the vehicle when 
considered·together with the surrounding circumstances. Lieutenant 
Oliver was called as a defense witness and while defense coun:::el ma.de 
an effort to show through his testimoey that substantial defects existed 
in the steering mechanism of the truck 'Which contributed to the cause 
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of the accident, we feel that the evidence and the testimony of 
Lieutenant Oliver, inconclusive as it is, does not e·sta.blish this 
contention. Indeed, such contention is not reasonably consistent with 
the known Anny standards of automotive maintenance and to speculate 
that the described defects existed so patently upon accused's vehicle 
prior to dispatch appears fantastic. 

The accused testified that at the time in question he was driving 
at a rate of 25 miles per hour and that he lost control of the vehicle 
when the foot accelerator stuck and while he was looking down at it in 
an attempt to free it. This testimony is directly rebutted by the · 
testimony of Private Watson who was riding with accused. Watson stated 
that the foot accelerator did stick but that this happened after the 
German civilian was struck. Considering the various obstacles and 
hurdles encountered by the vehicle in its course as it hit the curb 
and in view of the nature of damages to the vehicle, the court was 
justified in disbelieving the accused's testimoey in this regard. 

It is the opinion of the Board of Review that the testimocy of 
the above named witnesses with respect to the sp~ed and weaving course 
of the vehicle, in the light of all the attendant cir9umstances, con
stitutes sufficient evidence of reckless driving to support the finding 
_that the alleged homicide was the proximate result of accused's negligence. 

The record contains some evidence of conflicting and dubious char
acter pertaining to accused's sobriety but, in view of the foregoing 
opinion, it is deemed unnecessary to give attention thereto. 

As has been stated, the reviewing authority, by omitting the word 
"'<ulpable11 in his action, approved only so much of the findings of 
guilty as charge that the accused did wrongfully and unlawfully and 
through negligence cormnit the alleged homicide. Such negligence is 
of a lesser degree than that charged. It is simple negligence. Obviously, 
the reviewing authority was of the opinion that accused was not guilty 
of the greater degree of negligence necessary to sustain a finding of 
involuntary manslaughter. It is apparent, however, that he was of the 
opinion that the lesser degree of negligence exhibited by accused did 
cause the homicide and he approved a finding of guilty to this effect. 

The negligent operation of a motor vehicle resulting in a homicide,. 
where such negligence was not.criminal, gross or culpable, is a "lesser 
included offense" necessarily included in that charged. (CM 293509, , . 
Coats et al., 8 ETO 39,46; CM 319823, Rhimes (1947); CM 252521, Groat,
34 BR 67). 

6. It remains to be determined whether the offense of which accused 
was convicted will support the sentence as approved by the reviewing 
authority. 
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The offense, the findings of guilty of which were approved by the 
reviewing authority, is not listed in the Table of Maximum Puru..shments 
nor is it included in or closely related to any offense listed therein. 
There is no Federal statute of general application denollllCing the offense, 
but an offense, similar in all respects, is denounced by the law of the 

, District of Columbia and is applicable hereto as a guide to the maximum 
measure of punishment. It is provided in Section 40-606 (6:246a), 
District of Columbia Code that: · 

I . 

"A;rr:y person who,· QY operation of arry vehicle at an immoderate 
rate of speed or in a'careless, reckless, or negligent manner, 
but not wilfully or wantonly, shall cause the death of another,
sf#1i be guilty of a misdemeanor; and shall be punished by 
imprisonment for not more than one ~ar or by a fine of not 
more than $1,000 or both. rt (Underscoring supplied). 

7. For the reasons stated the Board of Review holds that the 
record of trial is legally sufficient to·support the findings of guilty 
and the sentence. 

, Judge Advocate 

, Judge Advocate 
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DEP,illTlliN:r OF THE ARMY 
In the Offioe of The Judge Advocate Gerieral 

·11aahington 25, D. c. 

·JAGK - CM 32 7221 

UNITED STATES ) ZONE COMMAND AUSTRIA 
) 

Te ) 

) 
Trial by G.C.M•• oonvened at Salzburg. 
Austria., 7-23 July 1947. Dismissal,. 

Captain JAMES R. McGUIRE ) total forfeitures and confinement 
(0-920436), Transportation ) for two (2) years. 
Corps ) 

OPINION of the BOA.'ID OF REVIEW 
SILVERS, ACKROYD and LANNING, Judge Advooatea 

1. The Board of Review ha.s examined the record of trial in the oase 
of the officer nooned above and submits_ this., its opinion., to The Judge 
Advocate General. 

2. The e.ocused was tried upon t:00 following charges and specifica.
tionsa 

CHA...-ciGE I and Specifications 1 and 2a (Finding of not guilty). 

CHARGE Ila Violation of the 93rd Article of War. 

Specifications In that Captain James H. McGuire, Judge Advocate 
General's Department, Headquarters, Zone Command Austria, did., 
at Salzburg, Austria, on or about September-Ootober 1946, 
feloniously embezzle by fraudulently converting to his own 
use certain jewelry and other valuables, to wita 4 silver 
candle stiok-holders of -~·value of about $137.50, 1 silver 
oigarette case of the value of about ~2.00, l ring with 4 
sapphires and 12 .diamonda of a value of about $450.00, l 
wedding ring with 4 diamonds of a value of about $70.00, 
1 diamond dinner ring of a value of about $550.00, 1 diamond 
bracelet of a value of about $2.,000.00, l diamond and sapphire 
ring of a value of about $800;00, 1 set of table silver of a 
value of about $576.50, 1 silver snuff box of a value-of about 
$1.30, 1 set of 12 silver spoons of a vs.lue of about $40.00, 
all of a total value of about $4,627.30, the property of 
First Lieutenant Rene s. Davis, then Company A, 63rd Signal 
Operations Battalion, now 7831 Station Complement Unit, en
trusted to Capta.in James H. McGuire by- First Lieutenant Rene 
s. Davia. 

ADDITIONAL CHARGE I and Specifioationa (Nolle Prosequi). 
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ADDITIONAL CHARGE II and Specifications (Stricken on Motion 
of Defense) •. 

The accused refused to plead and the court directed that a plea of not 
guilty be entered for him. He was found guilty of Charge II and its 
specification except the words and figures 114 silver candle stick holders 
of a· value of about $137. 50", "t,2.0011 

, "$450.0011 
, "$70.00", 11$550.oott, 

112000.00", 111 diamond and sapphire ring of the value of, a.bout $800.0011 
, 

111 set of table silver of a value of about $576.5011 
, 

111 silver snuff box 
of a value of about $1.3011

, 
111 set of 12 silver spoors of a value of about 

i40.00", 11$4627.30", and substituting therefor the figures 11$1.00" for the 
excepted figures 11 ~2.0011 ; the figures 'l200.00" for the excepted figure, 
11$450.0011 ; the figures 11 $50.0011 for the excepted figures 11$70.00"; the 
figures 11 i300.0011 for tM excepted figures 11$550.00"; the. figures 11$750.0011 

for the excepted.figures 11$2000.0011 
; and the figure• "$1301.0011 for the ~x

cepted figures "i4627.3011 ; of the excepted words and figures not guilty, 
of the substituted words and figures guilty. No evidence of any previous 
conviction was introduced. Be was sentenced to be dismissed the service, 
to forfeit all pay and allowances due or to become due and to be confined 
at hard labor at such place as the reviewing authority might direct for a 
period of two years. The reviewing authority approved only so much of 
the findings of guilty as involved an 11embezzlement by fraudulent conver
sion, at the time and place and from the person alleged, of one silver 
cigarette case value of about $1.00, one ring with 4 sapphires and 12 
diamonds_ value of about $200.00, and one wedding ring with 4 diamonds of 
a, value of about $50.00. 11 He approved the sentence and forwarded the 
record of trial for action under Article of War 48. 

3. Evidence for the Prosecution 

In September of 1946 an investigation was being conducted relative 
to certain alleged 11black market 11 transactions of First Lieutenant Rene s. 
Davis. On 7 October 1946 Lieutenant Davis addressed a communication to 
the Judge Advocate of the Zone CoIIlillB.nd, Austria, requesting that the ac
cused be appointed his defense counsel 11if and when I cOJ11e to court-martia111 

(R 68,70; Pros Ex 1). Lieutenant Davis testified that he discussed the 
accusations pending against him with the accused who made the following 
statements 

ucaptain McGuire told me that if the CID found any valuables 
that I might have, their usual method was to pick them up e.nd 
I would never see them again, and that I should turn them over 
to him and he would keep them for me. 11 (R 83) 

The accused thereupon deliwr-,d certain items of his jewelry to the ac
cused, among which was a silver cigarette case (R 199, Pros Ex 14), a 
ring with 4 sapphires and 12 die.monds (R 200, Pros Ex 8), and a wedding 
ring with 4 diamonds (R 201, Pros Ex 11) (R 73-92 ). Concerning the 
delivery of the items of jewelry to the.accused, Lieutenant Daris testifieda 
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"Q. What was your understa.ndihg of the nature of the 
• transaction? 

11A. That the things woulc. be returned. 

"Q. Why did you expect to have them returned? 
"A. Captain McGuire said he would return them. 
"Q. Did Captain McGuire say when he would return them'? 
"A. No, sir, he didn't. 
"Q. Did Captain McGuire return themt 
"A. No, sir. He didn't, no, sir." ,(R 83-84) 

11 Q. When you turned these items over to Captain McGuire, did 
he say anything more than that the cm might pick them up? 

"A. Anawering your question, 'When I turned the items, over to 
Captain McGuire, he did not say e.nything more than that the cm 
might pick them up at that ti~. 

"~. Did Captain McGuire say anything with reference to this 
transfer at an:y other time? 

11A. Yes, sir. 
"Q. "r,ha.t did he say? 
"A. I don't know. In an off-hand manner, he said he might 

have to use soM of them. I said I didn't care what he did with 
them. He oould throw them in the river for all I oared. 

"Q. Why, then, did you make a dellWXl upon Captain McGuire, 
to get these things back? 

"A. Because after that, he &aid I would get them back. 
~Q. Did Captain McGuire say anything to you to indicate why 

the property should be turned over to him rather than to 8.Ily-One else 1 
"A. Just that he said he knew the· cm and in his official position, 

they couldn't touch him." (R 85) 

"Q. For what purpose did you give these items to Captain 
McGuire, Lieutellallt Davis? 

"A. Colonel, I already said I turned the items over because 
Captain McGuire said if the cm picked them up, there was a good 
chance I would never see them again. 

"Q. A.f'ter turning; them over to Captain McGuire, did you 
expect to see theJ!l again? 

"A• Yes, sir. I did, for the first two weeks or ten days. 
"Q. Did you still consider these items your property? 
"A. Yes, sir, I did up until 10 days or two weeks. 
"~. After that 'l 
"A• A.fter that,, Captain M::,Guire. said he would. get them baok, 

and definitely I figured they were mine, yes. 
"Q. I mean. after you gave them to Captain McGuire, for the 

first ten days, did you consider these items your property? 
qA. Yea, sir." (R 87) 
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"Q. 'i1'hen was your first demand for the jewelry to be 
given back? 

11.A. I believe - I a.Ill not sure - within a month after I 
first gave the jewelry to hi.Jr... 

"Q. Did you demand it all back? 
"A• ~iell, sir, my question to Captain McGuire was a 'Vihen 

do I get the stuff back?' AJ:. I didn't know what disposition of 
it was or anything else, I didn't know hr-w much there was there. 
I just referred to it as a whole. 

"Q.. Did Captain 1IcGuire report to you he had to Uie any 
of it? 

11A. Yes, sir. 
"Q. What items did he say he had to use? 

* * * 
11A. Specii'ice.lly, I can only remember a diamond ring and 

a bracelet. 
"Q. What did he say with reference to these two items? 
"A. He just said he had had to use them. 
"Q. Did he mention anything further as to why, or in what 

way, he used them? 
·"A. No. He said it was to help me, but he didn't explain 

actually, an:l. to the point, actually what happened to them. 
"Q. Did he say whether he bad given them to anybody or that 

they had passed out of his possession? 
"A. I believe he said they had passed out of his possession, 

yes, sir. To whom was never disclosed to me. I don't knov1. It was 
never discussed. 

"Q. Did you consent to the use of these two items? 
11 A. Insofar as I didn't object, yes, sir. 
"Q. Why did you consent to their use? 
11A. Because one thing, I said, I thought that the ma.n was 

acting on my behalf. 
11Q. 1·,hat do you mean when you say, 'acting on my behalf?' 
11A. As I have already said, that if I had come to court martial 

that first time, I expected he would be my defense oounsel, anl, also, 
I knew he was a lawyer or something and he was he lpine me. 11 (R 8 9) 

"Q. You have testified, Ll.eutenant Davis, of the tre..nsfer 
to Captain McGuire of various itema. Was this one or several trans
actions? 

11A. To the best of my knowledge it was, in my estimation, one 
transfer; however, it did not take place at the exact second. I 
believe it was in a period of, well, say about six or seven hours. 

nQ. You mean within six or seven hours on the same day? 
11A. Within a twenty-four hour period, yes. sir. 
"Q. ·t,ny did you transfer these items to Captain McGuire? 

* • • 
"A. For the reason that I stated before, that Captain 

McGuire told me that if the CID found this stuff that I was 
liable not to get it back, and that it was safer in his possession. 
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"Q. Were any of these items evidence in the case then 
pending against you? 

"A. No. sir. 
"Q. Were these items ever returned to you?
"A. No. sir. 
"Q. Did you demand their return? 
~A. I asked for their return. yes-, sir. 
"Q. Whom did you ask? 
11A. Captain McGuire. sir. 

"Q. When did you ask Captain McGuire for the return of these 
itelllS? 

11A. To the best of my knowledge. approxima.tely a. month or a. 
little less after I gave them to him. and then in late November or 
early December 1946• sir. 

"Q. What did Capta.in McGuire say on the first ocoaaion? 
~A. He said that the situation was still the same and that 

he had better keep them. but that I would get them back. 
"Q. What did he se:y on the second occasion? 
!'A. That I would get them back; that he was on the way to 

Vienna am to Italy. am that when he 08Jlle back I would get them. 
"Q. Why did you ask Captain McGuire for these items back? 
"A. Because the ma.in thing is that I wanted them·. sir. 
"Q. Why did you want them back? 
11A. Because I got them in the first place for my wife• sir. 11 

(R 202-203) 

Sometime in late October or early November 1946 the accused gave the ailver 
cigarette case (Pros Ex 14) and the ring with 4 sapphires and 12 diamond• 
(Pros Ex 8) to :tr.irs. Clifton D. Blackford. wife of Lieutenant Colonel Clifton 
D. Blackford (R 109.115). 

In October 1946 the accused gave as a. gift the wedding ring with 4 
diamonds to Mrs • .Anneliese Rausch. at whioh tbl.e 11he said I should keep it 
for my little daughter". Mrs. Rausch could not remember that he said a.ny
thing else a.bout the ring (R 221.222). The silver cigarette ca.se(Pros Ex 
14) was valued at 105 Austrian schillings. the ring with 4 sapphires and 
12 diamonds (Pros Ex 8) at 4500 schillings. a.nd the wedding ring with 4 
diamonds (Pros Ex 11) at 700 schillings (R 332 • 333 ). 

4. For the Defense 

the defense offered no evidence pertaining to the offenae charged in 
Charge II and its specification. The accused was warned of his rights aa 
a witness and elected to rems.in silent (R 355). 

5. Ml..scellaneoua .Mi.ttera 
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Defense motion for an inquirl into the sanity of accused 

The court convened on 7 July 1947, at which time ths defense counsel 
moved the court to inquire into the sanity of the accused. The law 
member suggested that the defense make some showing as to why such a re
quest had been made. The defense offered no evidence concerning the 
mental condition of the accused, a.IXl the law member denied the motion 
without prejudice. Although paragraph 63, :Manual for Courts-Martial, 
1928, provides for an inquiry into the mental condition of t.~e accused 
"whenever at any time while the case is before the court it appears to 
the court for azv reason such inquiry ought to be made in the interest 
of justice, 11 yet it does not require the court to make such an inquiry 
without some evidence which indicates that the accused might be mentally 
irresponsible. The ruling by the law member left the defense free to in• 
troduoe evidence relating to the accused's mental condition. This the 
defense failed to do and the accused actively participated in his trial 
as an attorn.ey for the defense. 

Until the contrary is shown, a person is presumed to be sane, a.nd a 
mere assertion that a person is insane is not necessarily enough to impose 
e...'ly burden of inquiry on the court (par 63, M!M, 1928). We conclude that 
under the oircumstEl.llces no prejudicial error resulted in the court's 
failure to inquire into the accused's mental condition. 

Defense counsel as a witness for the proseoution 

During the trial of the case the prosecution called as a witness Lieu
tenant Colonel Clifton D. Blackford the regularly appointed defense counsel 
who was actively participating with other counsel in the defense of the 
case. Colonel Blackford testified, over objection, that he became counsel 
for the accused on December 24, 1946. Prior to this appointment, and during 
October or early November 1946 the accused had given to Mrs. Blackford, the 
wife of the witness, the silver cigarette oa.se and the ring set with 4 
sapphires and 12 diamond.I introduced in evidence as Prosecution Exhibit• 
14 and 8, respectively. 

The record of trial discloses that the order appointing the court was 
dated 2 7 Ju:ce 1947. On this order Lieutenant Colone 1 Clifton D. Blackford 
wa.s the regularly appointed defense counsel and Captain Leving Y. McCarty. 
Captain William. M. Rooney, Jr. and First Lieutenant Mercer F. Davis were 
the regularly appointed assistant defense counsel. When asked whom he 
desired to introduce as defense counsel the accused stateda 

"At this time the acouaed desires to introduce Mr. Benjamin 
Reich, civilian lawyer, Captain Baker, Colonel Blackford, Captain 
McCarty, Captain Rooney, Lieutenant Davia, and the accused, 
Captain James H. McGuire" (R 3, 38). 

The aoouaed objected to proceeding-with the case without all of the above 
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named defense counsel bein6 present. One instance of his objection ap
pears on page· 60 of the record. 

1tPresident: Captain McGuire, may we proceed without 
Lieutenant; Davis 1 

11Acousada ·sir, I would like to have my counsel here. •••tt 
Thoreupon the court delayed the proceeding until Lieutenant Davia was 
present. 

Article of War 17 provides in part a 

11 *** Should the accused have counsel of his own selection, 
the defense 00W1Sel and assistant defense counsel, if e:ny, of 
the court, shall, if the accused so desires, a.ct a.s his asso
ciate counsel. 11 

In CM 320233, Fleming (69 BR 271,273), the Boa.rd of Review sa.ida 

11Vlhere a.n accused insists upon retaining the servioes of 
a regularly appointed defense counsel•••, we can only assume 
that for reasons acceptable to him, even though undieclosed, 
accused has elected to stand or fall on the merits of his case 
as presented by counsel of his own selection. 11 (Underscoring 
supplied.) 

In MilBL. v. State, 24 Arkansas 346, the defense called as a witness 
one Dandridge :MoRaewho announced that he was counsel for the prosecu
tion and for that reason refused to testify. The defense stated that it 
did not desire to examine the witness on matters of professional confi
dence and moved the court to require the witness to testify. This motion 
was denied. In holding this to be error the appellate court said: 

"Although an attorney is bound to withhold, and will never 
be compelled to disclose aey information which he knows only 
through professional relations to his client, it does not follow 
that he is incompetent as·a witness, or may not t~stif'y against 
the client as to other matters. 11 (p. 355) 

The Board of Review is of the opinion that in the present ease no error re
sulted in calling Lieutenant Colonel Blackford as a witness for the prose
cution. His testimon;y related to events which occurred prior to his being 
engaged as defense counsel, and his knowledge of the events to which he 
testified was not based upon information received by him in his capacity 
as defense counsel. The courts generally discourage the practice of calling, 
as witnesses, attorneys participating in the case, yet to hold them inoom- · 
pctent to testify to facts not privileged would permit an accused to select 
as his defense counsel a witness against him and thereby circumvent justice 
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by preventing incriminating evidenoe from being presented to. the court. 

Double Arraignment 

The first indorsemant to the charge sheet referred the oase for trial 
to "Lt Col. John F De V Patrick, TJA, Hq, ZCA general court-martial ap
pointed by paragraph 15, Speoial Orders No. 29, Headquarters Zone Command 
Austria 17 March 1947." 

The oourt which tried the case was appointed by paragraph 6, Special 
Orders No. 68, Headquarters Zona Command Austria, 27 June 1947. The 
original order appointing this court did not contain the usual paragraph 
withdrawing unarraigned cases from a previously appointed court and referring 
them to the court therein appointed (R 1). 

The court convened on 7 July, at which time the court wa.s organized, 
the rights as to challenges exercised, the court sworn,and the accused ar
raigned. He refused to plead and the oourt directed that a plea of not 
guilty be entered. A continuance was then granted at the request of the 
accused (R 1-33). 

The court reconvened on 14 July 1947, at which time a corrected copy 
of paragraph 6, Special Orders No. 68, Headquarters Zone Command Austria, 
27 June 1947 was produced by the Trial Judge Advocate. The only material 
change in this corrected copy was to withdro all unarraigned cases from 
the court appointed by paragraph 15, Special Orders No. 29, Headquarters 
Zone Command Austria, 17 March 1947, and refer them for trial to the court_ 
therein appointed. Thereupon the court was organized, the rights as to 
challenge given, and the aocused was again arraigned and asked to plead. 
He again refused to plead and the court directed that a plea of not guilty 
be entered. At the second arraignment the defense objected to the proceed
ings and stated that on 7 July 1947 a court was duly constituted and the 
aocused arraigned and for any other oourt to attempt to try the accused 
after that arraignment would constitute double jeopardy. The court over
ruled this objection (R 54). 

It is apparent from the foregoing that the accused was tried by the 
court which originally convened on 7 July 1947, However, when the court 
convened in the first instance the special order appointing the court did 
not specifically show that this case had been referred to it for trial. 
The second arraignment of the aocused was harmless, being merely a repeti
tious prooedure oaused, no doubt, by an excess of caution on the part of 
the court. It did not amount to double jeopardy (CM 324725,· Blakel~; 
Lovato v. New Mexico, 242 U.S. 199). Neither was the jurisdiction o 
tho oourt-martial impaired by the issuanoe of the corrected order supply
ing the missing reference to trial, for if there had been no formal 
reference at all the action of the reviewing authority approving the sen
tence would work a ratification of the actual reference of this case to 
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the legally constituted court which tried it (CM 314939, Greene, 64 BR 
293, 298; CM 271153, Ka.rsonoff, 46 BR 61,68; CM 232790, Brandon, 19 BR 
193). 

6. Charge II and its Specification 

The evidence establishes that in September 1946 First Lieutenant 
Rene Davis was being investigated relative to certain °black market" 
activities. During this investigation he conaulted the accused with a 
view to having the accused represent him in any court-martial ca.ae which 
might result from the investigation. U.eutena.nt Davis was at this time 
in the possession of certain items of jewelry. Ba entrusted this jewelry 
to the accused in order to prevent the Criminal Investigation Department 
agents from finding it in his possession a.nd confiscating it. It was 
agreed that this jewelry was to be held by the accused and returned to 
U.eutenant Davis. Thereafter the aocuaed requested permission to use a 
portion of the jewelry for the benefit of U.eutena.nt Davis. Lieutenant 
Davis agreed to this use of the property, apparently on the assumption 
that the accused intended to employ it in a.n attempt to in.fluenoe persons 
connected with the prosecution of charges against Davis. The statement, 
"He could throw them in the river for all I cared," when considered in 
the light of· the other testimocy, cannot be construed as a relinquishment 
by Ll.eutene.nt Davis of the title to his property. Immediately following 
the quoted expression, the U.eutenant stated that he made demand upon the 
accused for return of the articles "Because after all, he said I would 
get them back. 0 Even if it were to be inferred that the tranaaction was 
intended to achieve an illegal purpose, no title to the property ever 
pused to the accused. There was, at most, a gratuitous bailment with 
a right in the bailee to use the property for the bailor' s benefit. We 
have no reason to suppose that accused had given the cigarette case a.nd 
ring to Mrs. Blackford for the purpose of aiding the defense of U.eutenant 
Davis• and it aff'irmatively appears that no such purpose attended the gif't 
of the wedding ring to Mrs. Rausch. Accused's act of giving away the 
jewelry in question was, therefore, a wrongful and fraudulent exeroise 
of dominion over the property inconsistent with the terms of his trust, 
which aot, under the circumstances here shown to exist, constituted the 
crime of embezzlement. It is no defense to a charge of embezzlement that 
the accused appropriated the property to the use of a third person, not 
the owner, rather than to his own use, nor is it a defense that the .bail
ment under which accused had care and control of the property may have 
been made for an illegal purpose (CM 237265, Fowler, 23 BR 341, 349; 
Wharton's Crim. La.w (12th Ed), sec 1274). 

7. On 19 February 1948 the accused submitted a detailed brief in 
his behalf. The Board of Review has considered all questiom raised therein. 

a. Records of the Department of the Army show the accused to be 46 
years of age and married. He attended Austin, Texas, Military and 
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Mechanical In.sti tutu and prior to his entry into the service he was 
employed by the U.S. Department of Labor at Milwaukee, Wisconsin. He 
was appointed and oOl!lillissioned a temporary first lieutenant, Ancy of 
the United States {limited service only), Transportation Corps, and 
entered upon active duty on 4 December 1942. He was promoted to captain 
on 9 June 1943. - On 11 .February 1944 he departed the United States for 
duty· in the European Theater and has been overseas since that time. In 
1946 he was working in the Judge Advooate's Section of the Zone Command, 
Austria, but there are no orders detaiHng him to the Judge Advocate 
General' s Department. 

9. The court was legally constituted and had· jurisdiction over the 
accused and the offense. No errors injuriously affecting the substantial 
rights of the a.caused were colllillitted during the trial. The Board of 
Review is of the opinion the.t the record of trial is legally sufficient 
to support the findings of guilty and the sentence as approved by the 
reviewine authority and to warrant confirmation thereof. Dismissal is 
authorized upon conviction of a violation of Article of War 93. 

Judge Advocate 

Judge Advocate 

Judge Advocate 
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.IA.GK - CM 327221 1st Ind 

JAGO, Dept. of the Army, ·«ashington 25, D. c. MAR li.1948 

TOa The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
a.re transmitted herewith for your action.the record of trial and the 
opinion of the Board of Review in the case of Captain James H. McGuire 
(0-920436), Transportation Corps. 

2. AB approved by the reviewing authority, this officer was found 
guilty of embezzling three items of jewelry, the property of First Lieu
tenant Rene S. Davis, of a total value of ~251.00 in violation of Article 
of War 93. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due and to be confined at hard labor at such place as 
the reviewing authority might direct for two years. The reviewing au
thority approved the sentence and forwarded the record of trial for ac
tion under Article of War 48. 

3. A swmnary of the evidence may be found in the accompa.nying 
opinion of the Boa.rd of Review. I concur in the opinion of the Boa.rd 
that the record of trial is legally sufficient to support the finding 
and sentenoe and to warrant confirmation of the sentence. 

In September 1946 First Lieutenant Rene s. Davis, who was then being 
investigated for alleged illegal transactions, entrusted several iteill8 of 
jewelry to the accused in order to prevent them from being found in his 
possession and con.fiacated by CID agents. The accused, who was then on 
duty in the Judge Advocate Seotion, Zone Cownand Austria, represented to 
Davis that the CID could not "touch him" and offered to hold the jewelry , 
for Davis and return it a.t a later date. Davis thereupon entrusted certain 
items of the jewelry to the accused. Therea.fter he authorized the accused 
to use a portion of the jewelry in his behalf. Three of the items entrusted 
to the accused, D.alllely, a silver cigarette case, a. ring with 4 sa.pp-hires 
and 12 diamonds, and wedding ring with 4 diamonds, were.never used~by ao
cused on behalf of Lieutenant Davis, and although demanded of the a·ccused 
they were not returned to Davis. The wedding ring with 4 diamonds was 
given to one Mrs. Rausch, a. German national, e.nd the other two items were 
given to the wife of an American A:rrrry officer. The total value of these 
items of jewelry was found to be i251.00. 

4. The e.ocused is 46 years of age and married. He attended the 
Austin Military and Mechanical Institute. Prior to his entry into the 
service he wa.s employed by the United States Department of Labor. He 
was appointed a. temporary first lieutenant (limited service) and entered 
upon active duty on 4 December 1942, being assigned to the Transportation 
Corps. He wa.s promoted to captain on 9 June 1943. 
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The accused. submitted a brief in his behalf which has been con
sidered. 

In view of all the circumstances of the case, I recommend that the 
sentence be confirmed but that the period of confinement be reduced to 
one year, that the unexecuted portion of the confinement adjudged be 
remitted, and as thus modified that the sentence be carried into execu
tion. 

5. Inclosed is a form of action designed to carry into effect the 
foregoing recommendation should it meet with your approval. 

\ u_~{L_._~ 
2 Inols '-Too:,1AS H. GREEN 

1. Record of trial 1:ajor General 
2. Form of action The Judge Advocate General 

------------------------------
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DEPARTMENT OF THE APJ,fY (71.) 
In the Office of The Judge Advocate General 

Washington 25, n.c. 

JAGH CY 327247 13 August 1948 

UNITED STATES ) UNITED STATES CONSTABULARY 
) 

v. ) Trial by G.C.M., convened at 
) Heidelberg, Germany, 24 July 

Technician Fourth Grade HA.ROLD ) 1947. Dishonorable discharge 
C. SMITH, 31047403; 7819 Station) (suspended), and confinement 
Complement Unit. ) 

) 
) 

for six (6) months. United 
States Disciplinary Barracks, 
Fort Knox, Kentucky. 

OPINION of the BOA.RD OF REVIEl'f 
HaI'TENSTEIN, WOLFE and LYNCH, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been ex.a.mined in the office of The Judge Advocate General and there found 
legally insufficient to support the findings and sentence in part, and 
has now been ex.a.mined by the Board of Review and the Board submits this, 
_its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 96th Article of War. 

Specification: In that Technician Fourth Grade Harold C. Smith, 
7819 Station Complement Unit, being duly summoned and sworn 
as a witness before the General Court-Martial appointed by 
paragraph 20, Special Orders No. 103, Headquarters United 
States Constabulary, dated 5 May 1947, did at Heidelberg, 
Germany, on or about 9 May 1947, ·willfully and wrongfully 
refuse to testify before said court-martial. 

CHARGE II: Violation of the 64th Article of War. 

Specification: In that Technician Fourth Grade Harold C. Smith, 
7819 Station Complement Unit, having been duly summoned and 
sworn as a witness before the General Court-Martial appointed 
by paragraph 20 Special Orders No. 103 Headquarters United 
States Constabulary, dated 5 May 1947, and having received a 
lawful coznnand from Colonel Harry E. McKinn,y, his superior 
officer who was then in the execution of his office as 
President of said court, to testify and respond to the 
questions propounded by the Trial Judge Advocate, did at 
Heidelberg, Germany, on or about 9 May 1947, willfully and 
wrongfully disobey the same. 
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He pleaded no~ guilty to and was found guilty of both Charges and of 
the Specification under each. No evidence of previous convictions was 
introduced. He was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or .to become due and to be confined 
at hard labor for three years. The revievfing authority. approved the 
sentence but reduced the per.iod of confinement at hard labor to six months, 
suspftnded the execution of the dishonorable discharge until the soldier's 
release from confinement, ordered execution of the sentence as thus 
modified, and designated the Branch United States Disciplinary Barracks, 
Fort Knox, Kentucky, or elsevrhere as the Secretary of the Army·may direct· 
as the place of confinement. The results of trial were published in 
General Court-~tial Orders No. 487, Headquarters United States Constabulary,, 
APO 46, dated 10 November 1947. 

J. The Board of Review holds the record of trial legally sufficient. 
to support the finding of guilty of the Specification of Charge I and Charge 
I and for that reason the evidence relating thereto will not be set forth 
and discussed except insofar as is necessary in discussing the evidence in 
relation to the other Charge and Specification. 

4. Evidence relating to Charge II and its Sp~cification: 

On 9 May 1947 the accused was called as a witness for the prosecution 
in a case against First Lieutenant Sidney:,Hartman. The court which tried 
Lieutenant Hartman was appointed by paragraph 20, Special Orders No. 103, 
Headquarters United States Constabulary, APO 46, dated 5 May 1947. 
Colonel Harry E. McKinney was the .senior member of that court and was 
present and acted as president at the trial· of the case (R 26), The 
accused was· asked several questions which he refused to answer on the 
grounds that his ansrrers might be self-incriminating•.These.questions 
and his refusal to answer them are the basis of the Specification of 
Charge I and Charge I, which Charge and Specification the Board holds 
legally sustained by the evidence (R 28,29; Pros Exs 3,4). In the . 
instant case Colonel McKinney testified:, 

Will you state whether or not anything unusual developed as 
a result of his appearing as a witness? · 

• A. Yes. After answering ohe or two preliminary questions, the 
question was asked to the.effect, 1did you see Lieutenant 
Hartman on that date at the motor pool?• or words to that 
effect, and the answer was given, 1I can't anSV'rer,' or words 
to that effect. He was thereupon instructed by the law member 
and by the President of the court - myself - that there was 
nothing prejudicial to his rights in the question or in the 
answer to the question and he was given a direct order to 
answer the question. It was explained to l'l.im carefully what 
that meant. He. agreed that he understood and he continued to 
refuse to answer the questions. 
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Q. ·\·,nat was the basis of the ruling of the court at. that time'? 
A. The basis of the rulin'.3, the ·,d.tness has been asked questions, 

it was the O;.Jinion of the law meJ11ber and the president of the 
court thc.t the c1uestion was not prejudicial to the ric;hts of 
the accused, therefore he 1-ras ordered to answer the question. 

-~ 
Q. iJ1.d the ruling of the court vras that. • • • 
A, T~ere was nothin~ prejudicial to the rishts of the accused 

in the questions and answers. 

-...l, 'Jas the accused in this case who was a •ritness in that case 
so instructed? 

A. He v:as, 

Q.. By whom? 
A, By m,:rself and by the law member, I Yient overboard - I leaned 

over back.-rards - to try to explain to the accused nhat his 
refusal to answer meant and asked him, if I re1:nember correctly, 
did he understand vrhat I v;as sayin[.;, he could, after having 
been directed to do so by the court, be held for contempt of 
court, and that nas explained to.the witness, 

Q. '\Till you state whether or not anything further in the course 
of this trial was received by 'the court vrhich would bear on 
the witness, tr.at is Serseant Smith, vrho is the accused in 
this case, on his privilege against self-incrirnination? 

A, iiell, various questions were asked throue;hout the proceedinGS 
at a later time. It grevr to be rather absurd, some questions 
were asked and after each question, I informed the accused that 
he was directed to answer the question and he still failed to 
anSW'er. 11 (R, 27), 

The prosecution offered in. evidence the record of trial in the case 
of First Lieutenant Sidney Hartman·(R 18,19), This record was accepted 
as Prosecution Exhibit 4, The testimony of the accused in that case was 
read to the court and the portion read in court vras appended to the record 
as Prosecution Exhibit 4, This exhibit shm-rs the following testimony by 
accused at the Hartman trial: · 

11Q. Sergeant, I direct your attention to the 9th day of October 
1946 at 13,bout 1400 hours, and aslc you if you had occasion 
to see Lt Hartman in the motor pool on that day. 

A, I cannqt answer that question. 

Q. On what grounds? 
A. I would like to stand on my rights under the 24th Article of 

!Var. 

* * 
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Lll.U LlElIB}l:R: The witness will be required to answer that question. 

Y.1:THESS: I would like to stand on my rights under the 24th ii.I'ticle 
Article of Yiar. 

J.A"'N llIBivlBER: You are under court direction to answer the q_uestion. 

WITNESS: Sorry. 

* * * Technician Fourth Grade rl&.~OLD C S!IITH, recalled by the prosecu-
tion, was reminded that he -vras still under oath. 

PROSECUTION: Does the court desire to question the nitness or 
instruct him in any manner, or does the court wish the prosecu
tion to proceed? 

LAW l,T.filIBER (to nitness): You are informed that there has been received 
into evidence a true copy of the letter of innrunity signed by 
order of General Burress. Legally, that constitutes a full and 
complete defense should you on any later occasion be tried for 
any incident arisine out of this transaction. It is my duty to 
inform you further that failure to answer any questions directed 
to you will be construed as a direct disobedience of orders, 
punishable under the 96th Article of War. Do you understand 
that? 

Y/ITNESS: Yes, sir. 

LAW hlEivIBEff: I am informing you at this time that this letter in 
your possession does constitute a full and complete defense 
to any charges which may be brought against you as a result 
of this transaction. Is that understood? 

WITNESS: Yes, sir. 11 (R22). 

* * * 11 PRESIDENT: I have gone to great lengths, as president of this 
court, to stress throughout your rights, and I have satisfie4 
myself, as a lay member of this court, that this docwnent -
the original of which is in your admitt~d possession - promises 
you full immunity from~ offenses revealed in the course of 
your testimony before the general court-martial_pertaini.i.1g to 
the United States vs. Lieutenant Sidney Hartman. · This is a 
full and complete defense, as explained to you by the law 
member. If you persist in your refusal to answer the question 
that was read previously as to your whereabouts and where you 
saw the defendant, Lt Hartman, this court will have no other 
recourse than to see that charges are preferred against you 
under the 96th Article of T{ar, the penalty for which offense 
is six months and forfeiture of two-thirds of your pay for a 
like period. Do you understand that? 

* -~ * 
Q. Sergeant Smi~h~ I will repeat my-original question and ask 

4 
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you again if on the 9th of October you i10.d occasion to see 
Lieutenant Hartman in the motor pool at Fulda. 

A. Sorry, sir. I nould like to stand on the 24th _·1.rticle of ~·;ur, 
and cannot anSVIer. 

* ,'f- -l!-

PP.ESIDENT: It is the desire of the president of the court to go 
on the record with the fact that the court is attempting in 
every way to protect the rig11ts of the vritness, Ser:;eant ,:inith, 
in this case. This court will go to any lengths to see that 
the man understands the intent of the court in this case, an:l. 
I again direct Sergeant Smith to ansv1er the question. 

·ifITIIBSS: I am sorry. I vrant to stand under the 24th .1.rticle of 
War. 11 (3. 23,24) 

* ir" * 
11 Q, Sergeant Smith, I direct your attention to the 18th of 

October 1946, and ask you if you saw Lt Hartman in his office. 
A. Sorry, sir. I can't answer your question. 

PRESDJENT: You refuse to anSvv-er the question? 

1'lITNFSS: I would like to stand on rrry rights under the 24th Article 
of War. I can I t anSv·rer the question. 

PRESIDENT: The prosecution -.rill continue. I v;ould li...1<e to vrarn the 
nitness that if he refuses to answer the questiqns each and 
every refu;:;al to ans,Yer is a separate offense. I now direct 
that you answer the question. You now have the possibility 
of one year. Continue, lir. Prosecutor. 

Q. Sergeant Smith, I direct your attention to the 4th of Hovember 
1946, particularly to the motor pool of the 8th Provisional 
Truck Company, and ask if you saw Lt Hartman at tha.t time and 
at that place. 

PRESIDENT: The witness will ansvrer. 

A. Sorry, sir. I would like to stand on my ri::;hts under the 24th 
Jirticle of Yfar." (n 25). 

5. Discussion as to Specification, Ch;;1.rge II: 

The evidence amply establishes that lihen the accused was called as 
a witness in the case of First Lieutenant Sidney Eartman he refused to 
answer any questions on the grounds th.3.t his an~~ers might be self
incrim.i.nating. The president of the court and the law member both advised 
the accused that the ansv;ers to some of the c1uestions could j_n no manner 

5 



be incriminating and Colonel McKirmey, the president of the court, 
ordered the accused to answer the questions.. The accused refused to 
answer claiming his rights under the 24th Article of Vfar. 

The Specification of Charge II alleges that the accused willfully 
and unlawfully disobeyed the lawful command of Colonel McKinney, his 
superior officer., who was then in the execution of his office as president 
of a general court-martial, to testify and respond to the questions pro
pounded by the Trial Judge Advocate. '.fue orders.and ruling of the 
president of the court-martial made in open court are the orders ana.· 
ruling of the court rather than the orders of the individual issuing 
the order. Consequently., when the accused refused to answer the question 
as ordered he disobeyed the orders of the court. His offense is not 
the willful disobedience of a superior officer in the sense that it is 
denounced by Article of War 64. It is at most a violation of Article 
of War 96. 

Consequently a fatal variance appears between the allegations of 
the Specification and the proof. It was alleged that the accused 

' willfully violated the order given by Colonel McKinney. The evidence 
shows that the order violated was in fact the order of the court rather 
than the order of Colonel McKinney. 

It is also noted that the accused had already refused to answer 
the questions propounded., that the disobedience of this order was only 
another refusal to answer the questions and was., therefore., but a 
different, aspect of the original refusal of the accused to answer the 
question propounded to him. 

6. Punishment: 

Neither the offense of refusing to testify as a witness before a 
court-martial nor any closely related offense is listed in the Table 
ol' Maximum Punishments contained in paragraph 104c, Manual for Cou.rts
Martial. Neither is this offense specifically denounced by the Crim1nal 
Code of the United States or by the Code of the District of Columbia • 

•Paragraph 104c, of the Manual for Courts-Martial, 'provides that 
offenses., the punishment of which is not otherwise herein prescribed 
"remain pun:j.shable as authorized by statute or by the custom of the 
service." · 

Article of War 23 provides in part: 

"Every person not subject to military law who, being duly 
Bllbpoenaed to appear as a witness before any milital court., · 
***refuses to*** testify,*** shall be deeme guilty of 
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misdemeanor, for which such person shall be punished on informa
tion in the district court of the United States or in a court of 
original criminal jurisdiction in any of the territorial possessions 
of the United States,*** and the punishment of such·person, on 
conviction., shall be a fine of not more than $500 or imprisonment 
not to exceed six months., or both., at the discretion of the court: 
* * *·" (Underscoring supplied) 

The purpose of Article of war 45 authorizing the President to fix 
maximum limits of punishment was no doubt that .of inducing "uniformity 
in the penalties adjudged by courts-martial in similar cases.• (Winthrop's 
WJ.itary Law and Precedents, reprint, p.395). The limitations by 
reference to statutes enacted by the Congress accomplish such a purpose. 
It is but reasonable to assume that in broadening and in making uniform 
his limitations of punishments through reference to statutes, the Presi
dent intended to in~lude all statutes of the Congress, at least those 
applicable 'Within the Continental United States, containing congressional 
expressions as to suitable punishment~ (CM 212505, Tipton, 10 BR 246). 

11 It is the custom of the service, where no limit of punishment 
for an offense is specifically prescribed in the Executive Order, 
to follow Congressional expression of what constitutes appropriate 
punishment" (CM 199369, ~). · 

From the foregoing, the Board of Review is of the opinion that 
the punishment provided in Article of War 23 for the refusal of a 
civilian witness to testify before a military court should., by way of 
analogy, be applied to military witnesses who refuse to testify before 
courts-martial. · · 

Consequently the maximum punishment authorized for the o~fense of 
which accused was convicted under the specification of Charge I, is 
confinement at hard labor-for six months and forfeiture of two-thirds 
pay per month for a like period. Dishonorable discharge is not 
authorized (CM 325620., ~., 74 BR 365). 

7. For the foregoing reasons the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty of Charge 
I and its specification, legally insufficient to support the findings of 
guilty of Cha.ree II and its specification and legally sufficient to 
support only so much of the sentence as provides for confinement at hard 
labor for six months and forfeiture of two-thirds of accused's pay per 
month for six months. 

. , Judge Advocate 

e. o.'/J&lf= _, Judge A.dvocate 

___(_D_i_s_s_e_n_t_)_______, Judge Advocate 
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'DEPARTMENI' OF THE ARMY. 
In the Office of The Judge Advocate General (78) Washington, 25, n.c. 

JAGH CM 327247 lJ August 1948 

UNITED STATES ) 
) 

UNITED STATES CONSTABULARY 

v. ) 
) 

Technician Fourth Grade HAROLD ) 
C. SMITH, -31047403, 7819 Station) 
Complement Unit. )

) 
) 

Trial by G.C.M., convened at 
Heidelberg, Germany, 24 July
1947. Dishonorable discharge 
(suspended), and confinement 
for six (6) months. United 
States Disciplinary Barracks, 
Fort Knox, Kentucky. 

DISSENTING OPINION BY 
LTICH, Judge Advocate 

I am of the opinion that the sentence in this case is supported by 
the legal findings of' gu.ilty. I believe that the punishment set forth 
for refusal to testify by persons not subject.to military law by its 
very terms may not be applicable to persons subject to military law 

• (AW 23). It is considered that to determine the proper maxi nmm punish
ment which may be adjudged resort must be had to a statute not restricted 
to a particular class. 

A refusal to testily before a court is a criminal contempt committed 
before the court (Ex: Parte Hudgings, 249 US 378, 632 Ed 656, 39 Sup Ct 
Rep 337). Such a contempt is punishable by 28 USC 385 by fine or imprison
ment at the discretion of the court. Both fine and imprisonment are not 
imposable but as to the punishment adjudged either by way of fine or 
imprisomnent there is no max:l.mu.m limitation prescribed by the statute. 
It has been held, however, that a sentence to six months imprisonment is 
an appropriate sentence under the cited statute by analogy to 28 USC 387 
providing for punishment for contempa not conunitted before a court (Ryals 
v. US, 69 Fed 946). In deciding, however, that a sentence to six months 
confinement is appropriate under section 385, supra, the court undoubtedly 
had in mind the additional powe~ of a federal court to coerce a recalcitrant 
witness. Thus it is within the power of a federal court to order a 
recalcitrant witness into confinement until he is amenable to the orders 
of the court and then after the witness has purged himself of his contempt' 
adjudge punishment against him for his refusal to testify (Wilson v. US, 
65 Fed 621). I know of no law vesting such coercive power in a court.
martial. I, therefore, conclude that there is no ma.xinnlm limitation of 
punishment applicable for a refusal to testify- by- a person subject to 
military law, and, in view of the circumstance that coercive power is not 
vested in a court-martial, that a sentence in excess of the approved 
sentence in this case would be appropriate. 
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Even if' it be admitted that by analogy- to Article of War 23 the 
maximum term of confinement which may be imposed in this case is six 
months, I fail to see any- prohibition against the imposition of a 
dishonorable discharge. The punishment which may be given for a 
violation of Article of War 96 is at the discretion of the court in 
the absence of a limitation of punishment prescribed by the Table of 
Max:iJnum Punishments or by statute or the customs of the service (par 
104£,, J&::Y 1928).•• Punishment prescribed by statute is without reference 
to a possible military status of the offender, yet where the term of 
confinement authorized by etatute is in excess of six months it is 
conceded that the sentence of a court-martial may include dishonorable 
discharge. On the other hand as pointed out in the majority opinion 
it has usually been held that if' an offense is punishable by imprison
ment for not more than six months the court may not impose dishonorable 
discharge. An implication that an authorized confinement for not more 
than six months will not allow the imposition of a dishonorable discharge 
has evidently been drawn from the following rules set forth in paragraphs 
104!?_ and 104,£, Section B, Manual for Courts-Martial 1928: 

"A court shall not, by a single sentence which does not 
include dishonorable discharge, adjudge against an accused: 

. * * * "Confinement at hard labor for a period greater than six 
months." 

ttif an accused be found guilty by the court of two or more 
offenses for none of which dishonorable discharge is authorized, 
the fact.that the authorized confinement without substitution for 
such offenses is six months or more, will .authorize dishonorable 
discharge and total forfeitures." 

I do not believe that the implication is supported by the language of 
the J6anual.. The rule set forth in the majority opinion is not without 
exception. . Thus where the legal finding of gullty was of the offense 
of unl.oi'ul entry punishable under the District of Columbia Code by 
imprisoDMnt !or not more than six months, a dishonorable discharge 
was held to be authorized. (C:U: 235296, Herndon). I do not attempt to 
reconcile exlating cases~, but do suggest a line of demarcation to which 
adherence should be· ma.de. JJany o:r: the offenses for. which resort is 
had to statute to determine the max:lnmm punishment are comparatively' 
minor in nature, not as in this case a defiance of constituted authority. 
It is not a custom of the service to separate a soldier from the service 
for the commission of minor offenses, but such separation may be merited 
for more serious offenses, as unlawful entry or refusal to testify before 
a court-martial. 

f / ,~ 1 1 , Judge Advocate _ .... 1:1............ 1,,i+-,!:....... , ·"4.........,l\k-· --

/ I 
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JAGF C:M 32724 7 1st Ind 

,JJ~GO, -Department of the A:rm.y, Washington 25, D. c. ·10 

TO: The Secretary of the Army 

1. Pursuant to the provisions of Article of War 5(}}, as amended 
by the act of 20 August 1937 (50 Stat. 724; 10 USC 1522) there is trans
mitted herewith for your action the record of trial and accompanying 
papers in the case of Technician Fourth Grade Harold C. Smith (31047403), 
7819 Station Complement Unit. 

2. Upon trial by general court-martial accused ,ras found guilty of 
a specification alleging that the accused, having been duly summoned 
and sworn as a witness before a general court-martial at Heidelberg, 
Germany., did 'Willfully and Tirongfully refuse to testify before said court, 
in violation of Article of War 96 (Chg. I and Spec.). He was also found 
guilty of a specification alleging that., having been duly summoned and 
sworn as a Vlitness before said general court-martiaJ. and having received 
a lawful command from Colonel Harry E. McKinny, his superior officer, who 
was then in the execution of his office as president of said court, to 
testify and respond to the questions propounded by the trial judge advoc~te, 
he 'Willfully and wrongfully disobeyed the comm.am, in violation of Article 
of War 64 (Chg. II and Spec.). He was sentenced to be dishonorably clis
charged the service, to forfeit all pey- and allowances due or to become 
due and to be confined at hard labor for three years. The reviewing au
thority approved the sentence but reduced the period of confinement to 
six months, suspended the execution of the dishonorable discharge until 
the soldier's release from confinement, ordered execution of the sen-
tence as thus modified and designated the Branch United States Discipli
nary Barracks, Fort Knox, Kentucky, or elsewhere as the Secretary of the 
Army mey- direct, as the place of confinement. , The result of trial was 
published in General Court-Iiartial Orders No. 487, Headquarters United 
States Constabulary, A?O 46, dated 10 November 1947. 

The record of trial has been considered by the Board of Review 
under Article of U-ar 5o½. The Boa.rd of Review, with one member dis
senting, is of the opinion that the record of trial. is legally suf
ficient to support the findings of guilty of Charge I and its Speci
fication, legally insufficient to support the findings of guilty of 
Charge II and its Specification and legaJ.ly sufficient to support only 
so much of the sentence as provides for confinement at hard labor for 
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six months and forfeiture of two-thirds of accused's pay per month for 
six months. I do not concur in the opinion of the majority members of 
the Board of Review and, for the reasons hereinafter stated, am of the 
opinion that the record of trial is legally sufficient to support all the 
findings of guilty (~1th exception as to Charge II hereinafter indicated) 
and the sentence. 

J. There is substantial evidence that the accused was sworn as a 
witness in the general court-ma.rtial trial of a First Lieutenant Sidney 

.Hartman but refused to answer a:n:y questions on the ground that his answers 
might be self-incriminating and persisted in refusing to answer material 
questions when ordered to do so by Colonel Harry E. McKinny., president of 
the general. court-martial. It appears that answers to the questions asked 
of the accused would not have been self-incriminating., but in any event 
the accused was properly offered immunity, by the appointing authority, 
from prosecution for any offenses disclosed by his testimony. 

4. The Specification of Charge II weges that the accused "having 
been duly summoned and sworn as a witness before the General Court-liartial
~"**, and having received a lawful command from Colonel Harry E. McKinny, 
his superior officer 'Who was then in the execution of his office as Presi
dent of said court, to testify and respond to the questions propounded by 
the Trial Judge Advocate, did ff* willfully and wrongfully disobey the 
same", in violation of Article of War 64. The majority members of the 
Board of Review are of the view that the offense alleged is not willful 
disobedience of a.superior officer in the sense that it is denounced by 
Article of War 64; that., nrt is at most a violation of Article of War 96" 
(Underscoring supplied); and that a fatal variance appears between the 
allegations and the proof in that it.is alleged that the order was given 
by Colonel McKinny whereas the evidence shows it was the order of the 
court. I am in accord w.i.th the view that the Specification should have 
been laid W1der Article of \Jar 96, instead of Article of War 64, since 
the order was in fact that of the court-martiaJ. rather than of an indi
vidual superior officer. Paragraph 28 of the Manual for Courts-MartiaJ. 
provides., h~ver., that neither the designation of a wrong article., nor 
the failure to designate any article., is ordinarily material, provided 
the specification alleges an offense of which courts-martial have juris
qiction. It follows that the designation of a wrong Article of War is 
not materiaJ. in this case. Further., I do not perceive any variance be
tween the allegation and the proof as to this Specification. The Speci
fication alleges that the order was given by Colonel McKinny in the 
execution of his office as president of the court. It is explicit as to 
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the origin of the order and the capacity of the officer giving it. There 
is no suggestion that the accused was misled by the pleading. It is, 
therefore, my opinion that the record of trial. is legally sufficient to 
support the findings of guilty of the Specification of Charge II in vio
lation of Article of War 96. 

·5. The majority of :the Board of Review is of the opinion that the 
maximum sentence for the offense involved in Charge I and its Specifi
cation (the findings of guilty of which are found legally supported) may 
not exceed confinement at hard labor for six months and forfeiture of two
thirds p.cy per month for six months. This view is based upon Article of 
War 23 -which provides, in pertinent part, that every person not subject 
to military law who refuses to testify before any military court shall be 
punished, on infonnation and conviction in an appropriate Federal. court, 
by a fine of not more than $500 or imprisonment not to exceed six months, 

• or both, at the discretion of the court. The ma.jority members believe 
that the limitation of punishment thus prescribed applies, by analogy, 
to military witnesses 'Who wrongfully refuse to testify before a military 
court. It is my view, however, that the exclusion of military witnesses 
fran the provisions of the Article reasonably precludes such analogy and 
implies that a different maximum punishment is appropriate in the case of 
military witnesses. 

6. The willful. and wrongful. refusal of a military witness to testify 
before a court-martial is, I believe, closely related, within the meaning 
of paragraph 104.2, of the Manual, supra, to the offense of willfully dis
obeying the lawful. command of a superior officer, in violation of Article 
of War 64. Each offense is marked by an act of disobedience to and de
fiance of constituted authority and the former is, in time of peace, no 
less a subversion of the discipline of the Army than the latter. The 
maximum authorized sentence for willful. disobedience of a sui:erior of
ficer, in violation of Article of War 64 (dishonorable discharge, total 
forfeitures and confinement at hard labor for five years), should be con
sidered as the maximum sentence for the offense here in question, -whether 
in the form alleged in the Sr,.ecification, Charge I, or in the form alleged 
in the Specification, Charge II. 

7. In my opinion the record of trial is legally sufficient to sup
port the findings of guilty of Charge I and its Specification, legally 
sufficient to support so much of the findings of guilty of Charge II and 
its Specification as involves findings of guilty of. the Specification in 
violation of Article of War 96, and legally sufficient to support the 
sentence. 
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8. Inclosed herewith are two forms of action prepared for your 
signature. Draft A. will accomplish action including confirmation of 
the sentence in accordance with my views. Draft B will accomplish 
vacation of the findings and sentence in part in accordance with the 
opinion of the majority membe7 -of-- e Board of Review. \ 

l ~ 
.3 Incls 

1. Record of trial Haj or General 
2. Form of action 11A11 The Judge Advocate General. 
3. Form of action 11B11 

( GC1:0 1.58, 26 !.'.l3. 1~1:8) • 





DEPARTMENT OF TH& ARMY 
In the Office of The Judge AdTocate General 

Washington 25, D. c. 

f;EL .' ; .. 
JAGQ - CY 327345 

UNITED STATES FIRST U. S. INFANT.RY DIVISION ~ 
) Trial by' O.C.M., convened at 
) Munich, Germany, 26 and 29 

Private WASHINGTON P. ) September 1947. Dishonorable 
DURNELL (43007056), ) discharge and confinement 
3974th Transportation ) for one (1) year and twenty
Corps Truck Compa~. ) one (21) days. United States 

) Disciplin&r7 Barracks. 

HOLDING by th1 BOARD OF REVIEW 
JOHNSON, ALLEN and KANE, Judge AdTOcates 

. . 

l. The re cord of trial in the case or the sold11r named abon 
has been examined by' the Board of Renew. 

2. The accused was tried upon the foll01ru1g Charges and Specifica
tions:· 

CHARGE I a Violation of the 6l3t Article of War. 

Specification l: (Finding of Not Guilty). 

Specification 2& In that Private Washington P. Durnell, 437th 
Quartermaster Gas Supply CompaDY', did, without proper 
leave, absent himself froa the 385th Station Hospital at 
Nurnberg, Gez,:na.ey, from about 2000 hours 3 April 1947 to 
about 0900 hours 7 April 1947. 

Specification,;, (Disapproved by' th8 Renewing J.uthority). 

Specification 4: In that Private Washington P. Durnell, 437th 
Quartermaster Gas Supply' Company, did, 'Without proper 
leave, absent.himself .from the 385th Station Hospital at 
lfurnberg, Qe:nnaey-, from about 0500 hours 21 April 1947, 
to about 0940 hours 24 April 1947. 

Specification 51 (Finding ot Not Guilty). 

Specification 6: (DiaapprOTed b;f the Renewing Authority'). 

CHARGE II: Violation of the 69th Article of War. 

http:Gez,:na.ey
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Speci.f'ication l: In that Private Washington P. Durnell., 
437th Quartermaster Gas Supply Company., having been duly 
placed in confinement in the 385th Station Hospital on. 
or about 3 April 1947., did, at Numberg, Germany., on or 
about 3 April 1947., escape 1.'rom said confinement be:f'or• 
he was set at liberty by proper authority-. 

Speci:f'ication 2: (DisapprOTGd by' the ReTiewing .A.uthority). 

Specification 3: (Disapproved by the .ReTiawing .A.uthority). 

Accused plead.ad not guilty to all Charges and Specifications. He was 
round not guilty" or Specifications land 5 of Charge I., guilty or 
Specification 3 of Charge II, except. the words and figures "on or about 
24 .A.pril 1947" substituting therefor the words and figures "011 or about 
21 April 1947.tt or the excepted words and figures, Not Guilty., and or 
the substituted 11'0rds and .figures, guilty- and guilty of all remaining 
Charges and Specifications. Evidence of one previous conviction was 
introduced. He was sentenced to be dishonorably discharged the service, 
to ror.f'eit all pq and allowances due. or to become due, and to' be 
confined at hard labor tor three years. Th• NTiewing authority dis
approved the findings o:t guilty of Speci.f'ications 3 and 6 o.f' Charge I 
and Speci.f'ications 2 and 3 of Charge II and approved only ao much or , 
the sentence as pron.des for dishonorable discharge., total torf'eitures 
and confinement at hard labor for one year and twnt,--one days, desig
nated Branch, United States Disciplinar,- Barracks, Green Hann, New 
York as the place of confinement and forwarded the record of trial tor 
action under Article or War sot• 

.3. The only question presented by the record is 'Whether the find
ings of guilty support the sentence as approTed by the reviewing au
thorit1. The initial absence of accused in ecmneetion with Specifica
tion 2 of Charge I ns also the escape from contin8llent ot which ac
cused was found guilty under Specification l of Charge II. Thus the 
absence w.i. thout leave and the escape .f'ran confinement nre but different 
aspects of the same act and the punishment imposed should be limited 

·to the maxinrum authorized tor the offense deemed most important arising 
£ran the single act or circumstance upon which the separate offenses 
were based. In the instant case the escape .from confinement., authorized 
the more seTeN punishment of dishonorable discharge, total forfeitures 
and conf'inement at hard labor for one year. Imposition ot additional 
confinement at hard labor predicated upon the offense of absence withO'J.t 
leave tran .3 April 1947 to 7 April 1947 was illegal (CM 313544, Qarson, 
6.3 BR 137; . 5 Bull. JMl 202 and cases there eited). The additional 
offense of absence without leave frorA 0500 hours 21 April 1947 to 0940 
hours 24 April 1947 haTing been prond b7 competent eTidence will 
support additional confinement tor tweln days. 
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4. For the reasons stated the Board of Review holds the record 
of trial legally su!.ticient to support the findings of guilty and l&
ga~ suf'.ticiant to support only so much of the aentence as inTolves 
dishonorable discharge, forfeiture o.r all pq and allowances dne or to 
become due and confinement at hard labor tor one year and twelve d&7s. 

,/A--,, (),, i/ ('I . 
?lJ/t1~IJ:;udge AdvocatA 

/ . ;9n Leave 1/·-zj, 1- &, ,Judge .ldTocat.e
7m~, ,Jwige Advocate 
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JAGQ - CM 327345 lat Ind 

JAGO, Dept. of the A:rmyj Washington·25, D. c. 
TO: Comnand.ing General, First U. s. Infantry Division, Aro l, 

' c/o Postmaster, New York, New York. 

l. In the case of Private Washington P. Durnell (43007056), 
3974th Transportation Corps Truck Company, I concur in the foregoing 
holding by the Board of Review and recommend that only" so much of the 
sentence be approved as involves dishonorable discharge, forfeiture 
of all pa, and allowances due or to become due, and confinement at 
hard labor for one year and twelve days. Upon taking such action you 
will have authority to order execution of the sentence. 

, 2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this :fndorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order,~ ,!ollows: 

HUBERT D. HOOVE 
Brigadier General, United States Artfr¥ 

'Acting ';l'he Judge Advocate General 
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DEPARTMENT OF THE ARMI 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

DEC 4 1947 

J AOQ - CJI :327361 

UNITED STATES ) 

T• ~ Trial by' G.C.M., convened 
) at ~o 343, 3 and 6 October 

Private ALBERT WILLIAMS ) 1947. To be hanged by the 
(3'633891), Headquarters ) neck until dead. 
and Headquarters Detacb ) 
me11t, 14th Replacement ) 
Battalion, 4th .Replace ) 
ment Depot, .APO 703. ) 

OPINION ot the BOARD OF REVIEW 
JO!!NSON., SCHENIEN and KANE, Judge Advocates 

1. The Board of Review has examined the ncord of trial in the 
case of the soldier named abon and submits this, its opinion, to The 
Judge Advocate Geural. 

2. The accused was tried upon the following Charge aad Specifi
cation: 

CHARGE: Violation of the 92d Article of War. 

Speciticationi In that Printe Albert Williams and PriTate 
,Willie L. lH.ddleton., both of Headquarters and Head
quarters Detachment, 14th Replacement Battalion, Fourth 
Replacement l)epot, APO 703, acting jointly mxl in 
pursuance of a comon intent, did, at or in the Ticilli:t., 
0£ Nllmber 80, 4-chome Tori-cho, KiJaam.1-ku, lokohana, 
Honshu, Japan., on or about 24 Juae 1947, wi:th malice 
aforethought, willl'ulzy, deliberatel.1', feloniousq, un
lntully, and 1d.th premeditation kill one Sh:lnichi 
Ishikawa, a hUllaJl being, b7 atrilcing him on the head 
with a putol. 

Atter arraignment accused Middleton 1110'Yed for and the court granted a 
seTerance andp>ceeded with the trial of accused Williams. Br direction 
of the court the specification was amended by deleting the ll'Ords nand 
Printe Willie L. lliddleton, both o.t• and •acting jointq and in. 
pursuaace of a camnon intent" (R. 7). Accu.1ed pleaded not guilty' to 
and was found guilt,- or the Charge and Specification as am.ended. ETi
dence of two previow, conTictions for absence without lean was intro
duced. He was sentenced to be hanged by' the neck until dead., all III.Ulbers 



(90) 

ot the court present concurring therein. The reviewing authority ap
proved the sentence and forwarded the record of trial tor action under 
Article of War 48. 

3. Evideaee tor the Prosecution. 

On the morning ot 25 June 1947 at 0.500 the bocy- of deceased 
(Shiniehi Ishikawa) was discOTered by- one Ino Kojima., llho :reported the 
fact to the police (R. 12., 1,3). 'When Kojillla saw deceased1s body it 
was attired in clothing of an O.J. color and was 11119aring11 a hat aiai-
lar to prosecution's exhibit 2 (R. 36., '5'/). Dr. Yasuo Fujii teatU'ied 
that he examined deceased on 25 June 1947, that deceased•s skull was 
•cracked.11 betnen the eyes, there nre lacerations on the back of the 
head, and that the cause of death as developed by- an- autopsy was a 
large ·flow ot blood on the base of the brain and contusion of the small 
brain. In the opinion or the doctor death was caused by a hard blunt 
inst.rmaen&. and t.hat death was caused by blows., and could not ban been 
the nsult of a fall (R. 13-15). He also testified that deceased waa 
waring work clothes of O.D. color· and a panama hat (R. 38).· Tadashige 
Watanabe teatU'ied that he was with deceued oa 24 June 1947 at about 2330 
and that deceased ns waring 'WOI'k clothes a lighter ahade than o.D., a 
white pauma hat and was c&rr)"ing a brief e&H (R. 10, 32, 33). 

On 24 Juae 1947 about 2.330 accused., PriTates Middleton and Price 
left a Chinese restaurant Dear 3 Chome., Tori, Yolcahama (R. 16, 21, 41., 
44). Accused had a pistol in his hand (R. 22). A Japanese who appeared 
to be dl"UDk approached the group and accused said •niere' s a man looks 
like he haTe some moneya and Jliddleton said "Yeah11 • Accused accosted 
the Japanese ,mo· ran a-rnq. Private Middleton 11ehased11 the Japanese who 
was final.l.J' caught by accused llho struck the Japanese twice with his 
ga. ·Thereafter a shot was heard llhich came .tro:m. the gun accuaed held. 
The Japanese fell and accused started to _search him (R. 1-6, 17, 22-25). 
Private Price testified that the Japanese was carrying a grip or bag 
and was 11'8aring a 11round8 hat. PriTate Jliddleton testified that the 
Japanese was carr,-1.ng a brief case and •&ring what seem9d. to be a gray 
hat with a black band (R. 44, 57). Br uans or a map (Pros. Ex. 4J 
R. 65)., it n.s established that the deceased was town in the approxi
mate place ,mere Middleton and Price testified the7 saw accused strike 
the Japanese with hie gu. 

Arter his rights wre explained to him accused el.e cted to remain 
11.lot (Re 65). 

4. The competent. ·eTidence clear~ proved that accused and PriTate 
)(1.ddleton conspired to rob the deceaaed, that :ln the eolllniHion or thia 
telonioua act accused et.ruck deceased twice with his piatol and that 
aa a result ot the blan the rlctila died. The deceased was identified 
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by Ino Koji:ma, a neighbor (R. 12-13), by Tadashige Watanabe, a friend 
who had been With hil'II. on the night or the murder (R. 10-ll, 32-34) and 
by the coroner llho examined the body and perfo:nned the autopsy (R. 1)-l.4, 
,38). No question or insanity' or intoxication was raised at the trial. 
"Intent to kill ia not a necessary element in the crime or murder iJl 
those eases_ where the design. is to perpetrate an unlawful act, and th• 
hanieide occurs in carrying out that purpose" (l Wharton's Criminal Law, 
sec. ,420, P• 6,32). The instant caae is gonmed b7 the law enunci&t.d 
in CK ,306769, Leatherberrz, 5 BR (E'?O) 103, P•. ll.3, in which the Board 
of Renn stateda 

•Robbery illherenU, involves the element of Tiolenee upon 
the persOll and it is a probable, natural and reasonable conse
quence or an att.mpt to conmit rob~ry that a human lite ,rill 
be destroyed (United States v. Boy'd, · 4S Fed. SS]., 862 - re
versed on other grounds in 142 U .s. 450; Marcus v. United 
States, 86 Fed. (2d) 854, 861).• 

•rn ff8?7 case or appa:renU, deliberate and unjustifiable 
ldJl1ng, the law presumes the existence of the malice necessary 
to constitute murder, and devolves upon the accused the onus 
ot Nbutt.ing the preswnption. ID other irords, where in the 
:tact and oircumstanoes or the k1lJing aa cOlllllitted no defence 

- appears, the accused must sh011' that the act ns either no criu 
at all or a crime less thaa mrder; otherr.1.se it will be held 
to be murder in lawff (Winthrop's Militar;r La,r & Precedent. -
Reprint - P• 67,3). 

The evidence clear~ shows that Sbinichi Ishikawa met his death as a 
result ot an unprovoked beating by- the acoused wbich was administered in 
furtherance ot a design to commit a felony, Tiz., to rob the deceased. 
Eveey element of the o.ttense of murder as denounced by- Article ot War 92 
was proved by competent evidence bqond a reasonable doubt. 

;. The charge sheet shows accused to be 23-3/12 ;years ot age. He 
was inducted at Richmond, Y'irginia, on l.4 April 1943• 

6. The Board of Re"fi.e• has considANd a letter addressed to the 
•llilitaey At.fairs Committee•, United States Senate and a telegram to the 
Chi.et ot Sta.rt from Mrs. Claude V • Cline, PNsident, United Service Club 
of Aitkin, llinnesota, protesting the death sentence imposed on accused 
in view of the sentence imposed on Lieutenant I. Ioike toand guilty or 
contributing to Jd J Jing nine American airmen in Fol'llOsa ad expressing 
disapproval or a death penalt7 tor .American soldiers in peace or in war • 

.3 

http:otherr.1.se


?. 'the court was legal.q eonstituwei u.d had jurlAdicUoa ot 
t.h• pereon"and the aubject matter. Ho errora injurious~ &ttectin& 
the nbetantial right.a ot the accued nre com.itted. during the trial. 
For the reasons •'\ated abne, the Board of Rrrin 11 ot the opillion
that the record ot trial 1a legal:q sut.ticiat to support the 1'1nd
inga of guilt.J' and the HDtenee ad to n.rrarat contirmatioa of the 
se11'Hllce. .1 sentence of death or lite 1.Jlpr:Laomneat is mand&torr upon 
conTicUcm of a TiolaUon ot .lrUcla·ot ll'ar 92. 

_____..,,,._______,,,......,_,Judge JdTOoate 

L::::=~d112~::=:~~=--A•Jm&e ·AdTOcate 

--.~----6'-.w...:;_......_____~Juqe ·.Adwcat.e 
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JAGQ - CM 327361 1st Ind 
.. 

JAGO, Dept of the Army, Washington 25, D. c. JMJ ·-
TO: The Secretary of the Army 

l. Herewith transmitted for the action of the President are the 
record of trial and the Opinion of the Board of Review in the case 
of Private Albert Williams (3.36.33891), Headquarters and Headquarters 
Detachment, 14th Replacement Battalion, 4th Replacement Depot, A.PO 
70.3. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation of the sentence. 

3. The charge sheet shows accused to be 23-3/12 years of age. · 
He was inducted at Richmond, Virginia, on l4 April 1943. He has two 
preTious convictions by Special Court-Martial, the first for absence 
without leave for two months and the last for an absence lfithout leave 
of twenty-six days. 

4. A telegram to the President, a telegram to the Chief' of 
Staff, Depar-t.nent of the Army and a letter to the Military Affairs Com
mittee, United States Senate, all signed by Mrs. Claude v. Cline, 
President, Ulited Service Club, Aitkin, Minnesota, have been considered. 
Mrs. Cline on behalf of the United Service Club condemns the death 
sentence imposed on accused, compares it unfavorably with the penalty 
imposed on Lieutenant Kaneichi Koike whom she alleges was found guilty 
of contributing to the death of-nine American airmen shot down in 
Formosa and further expresses disapproval of the death penalty .ffpr any 
member of the .American Armed Forces at any time, "in wartime or peace•. 

5. I reconmend that the sentence be confinned but in view of 
all the circumstances of the case including the fact that much of the 
evidence is circumstantial, recommend that it be commuted to dis
honorable discharge; forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor for the term of the natural 
life of accused, and that the sentence as thus commuted be carried 
into execution. I further recomnend that a United States Penitentiary· 
be designated as the place of confinement. 

s 



,-, \ 
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6. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing reconr
mendation should such action meet with approval. 

CM 327361 

~_r~L__.___j 
THOMAS H. GRF~EN 
Major General 
The Judge Advocate General 

3 Incls. 
l. Record of trial 
2. Draft ltr for sig Sec of tte·A:rrey-
3. Form of Exec. action 

( G•.~l.iO 'JO (DA) 23 Jan 19)~8). 
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DEPARTJ.IERT OF THE ARMY (95} 
In the Office of The Judge Advocate General 

Wa.shine;ton 25, D. c. 

JAGK - CM 327 368 
2: :...... :1~3 

U N I T E D S T A T E S ) 1ST AIR DIVISION 
) 

v. ) Tria.l by o.c.M.,. convened a.t Head
) quarters 1st Air Division, 26 and 

Private ELI SElIELL, JR. ) 30 September 1947. Dishonorable 
.(RA 18245099), 899th Engineer ) discharge (suspended), total for
Aviation Compe.ny. ) feitures and confinement for ten 

) (10) years. Disciplinary Barracks. 

OPL'JION of the BOARD OF REVIEfI 
SILVERS, ACKROYD and LANNING, Judge Advooa.tea 

1. The record of trial in the case of the above-named soldier has 
been examined in the Office of The Judge Advocate General and there found 
legally insufficient in part to support the findings of guilty and the 
sentenoe. The record has now been exa:.nined by the Board of Review and 
the Board submits this. its opinion, to The Judge Advocate General. 

2. Aooused was tried upon the following charge and spocifioation: 

Cfu\RGE: Violation of the 93rd Article of War. 

Specification: In that Private Eli Sewell, Jr., 899th Engineer 
Aviation Company, did, at 301st Fighter Wing, APO 239 Unit 2, 
on or a.bout 19 August 1947, with intent to commit rape, commit 
a.n assault upon Tamoyoshi Uto, Itoman, Okinawa., by striking 
her on the face and head with his fist. 

He pleaded not guilty to and was foi.md guilty of the specification and 
charge. Evidence of one previous conviction was introduced. He was sen
tenced to be dishonorably discharged the serTice. to forfeit all pay and 
allowances due or to become due and to be confined at ha.rd labor at suoh 
place as the reviewing authority might direct for ten years. The review
ing authority disapproved "the words •with his fist,' of the findings on 
the specification to the charge," approved the sentence and ordered it 
executed. He suspended the exeoution of that portion thereof adjudging 
dishonorable discharge u.~til the soldier's release from confinement and 
designated the Branch United States Disciplinary Barracks, Ca.mp McQu&ide. 
California., or elsewhere as the Secretary of the Army might direct, as 
the pl& ce of confinement. The result of the trial wa.s promulgated in 
General Court-Martial Orders No. 32, Headquarters, 1st Air Division, 4 
November 1947. 
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3. Evidenoe for the Proseoution 

Sergeant James J. Berra, a.ooompa.nied by two other milita.ry polioemen, 
aa.w the aocused while patrolling Highwa.y f3 in a jeep shortly a.fter "6130" 
a.m. on 19 August 1947. Upon questioning,· the acoused said he wa.s trying 
to oa.toh a. ride to the 899th Engineer Avia.ti011 Company. As curfew ended 
at 6130 ,.m., the military policemi-Il drove on (R 6,7). 

Tam.ayoshi Uto, an Okinawan female civilian, was w&lldng along Highw&y
:/i=3 at about •6100" a,m, the same morning when the &coused &pproaohed her. 
Conoerning thia meeting she testified as tollow• a 

"Q• Did anything "Lmusual hap~n to you after you lett the 
l(,p. check point and were proceeding north on this road? 

•A, Yea, there was an incident. 
"Q• What? . 
"A• A per-son came out and got hold of my hand &nd when I 

sa.id 1 No 1 , he struck me. 
•Q. He got hold of your ha:o.d, what do you me&n? 
"A, He got hold of my hand and tried to pull me, in the 

grass. 
•Q. You sa.y he struck you - how maxiy timeaf
•.&.. I remember five or ab: tiJae1s. 
•Q. Did he hurt you? 
~A• Yea, he hurt JH,· (R 9) 

"Q• Wliat were y-ou wearing? 
'.'A. I was wearing a blous• and skirt. 
"Q• Did ~ing happen to your blouae and ak:irtT 
~A. My blou1e was torn. 
".IQ. You say Y.'hen he struck you five or ab: times he hurt you. 

How badly did he hurt you?
•.&.. I wa.a on the point ot tainting. 
"Q• Did a.ny of these blows break your akin? 
• J., On the forehead I wa.1 wounded. 
"Q• Were y-ou bleeding? 
"J.• Yes. 
"Q• How long did this attaok la.at. 
• A• About five minutes. 
"Q• Wha.t happened?
•,&.. This one .American came up to••• 
"Q• J.l<m.g the road? 
"A• Yea, he did. 
"Q• Then wha.t happened? 
"A• The person who attaoked me ra.n a.way-. 
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"t.l• Who was this person who was &tta.oldng you? 
"A. This person here. (indioa.t:mg Sewell). 
"Q• After Sewell ran a.way what did you do? 
"A• I was sitting on the side of the road., 
"Q• You mean you just sat down? 
"A• Because I was bleeding and I had a pa.in in my head I 

sat down." (R. 10) 

"Q• 01 30th August did you not make a statement 'As I was 
walking along•••••' 

PROSECUTIO!h Objection - to whom? 
"Q• To Captain Harold E• Zettle, -investigating officer a.t 

this time - 1As I was walking along the road & soldier oame up to 
me a.nd sa.id he would giTe me some tobacco and to oome up on the 
moi.mtaui. I said no, and oalled to the y.p. 1s for help'? 

"A• He was saying something about oigarettes. 

* * • 
"Q. Do you und•rstand, or rather did you understand anything 

that this pereon said to you - the person who assaulted you?..... I remember only the word 1cigaretto 1 • 

"Q• Did this person-who assaulted you show you anything? 
"A• He did not show me any goods. 

\That did you do when you were first a.tta.oked? 
He got hold of my hand a.nd s&id I oigaretto 1 • . 

What did you do? 
I tried to rim away." (R 11) 

Sergeant Elmer L• Hannah, assistant mess officer at the officers' 
club, saw "this Okin&wan girl in the street" while on his way to the club 
from his quarters on the morning of 19 August 1947. He had left his quarters 
at a.bout 5155 a..m. At the same time he saw a oolored soldier dressed in 
one piece fatigues running away. He did not recognize the soldier but he 
was about the same size &s accused. The girl had blood on her face, mud 
in her hair and her blouse was 11 pretty well torn up" (R 14-16). Accused 
was not present at reveille which was stipulated to have been held at the 
accused's organization at 5:30 a..m. that morning. Later in the mornillg at 
about 6:30 a.m. and again at a.bout 8100 a.m. Sta.fr Sergeant Robert J. 
Carter, acting first sergeant, saw the accused in bed, sound a.sleep and 
dressed in a suit of "coveralls" (R 17,18,28). 

For the Defense 

The accused, according to Sergeant Johnny Chalmers, came to the "NCO 
olub Na.ha" at about 10:30 p.m. on the night of 19 August 1947 (obTiously 
intended to be 18 August). He asked for a. drinkbut as 11 he was pretty 
well lit" he was given a drink of water. He slept on a settee at the club 
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all night and left the following morning at about 5:30 a.m., "pretty 
well sober" and dressed in fatigues (R 21,22). 

Technician Fifth Grade James L• Stewart testified that he saw the ao
oused lying in his ovm bed at as:56" a..m. on 19 August 1947. He established 
the t:lme by a certain radio program which usually came on at 6~00 a.m. This 
particular morning he had to wait awhile for the program to come on after 
turning o:ri. his radio (R 22-24). 

The accused after having his rights explained to him was sworn as 
a witness and testified in his own behalf that he went to the "NCO club" 
of his organization at about 10:30 p.m. on 18 August 1947 where he stayed 
all night. The follow:ing morning he left the c!ub "pretty late" and was 
hurrying to make reveille, which he thought was at 6:00 a..m., when he met 
the "MP's" at about 5:30 a.m. When he arrived a.t his organizatian he saw 
the men coming from chow with "their pans." It was then he realized he 
had left his at the guardhouse from which he had just recently been re
leased. 

He was confronted with a written pre-trial statement which was volun
tarily made and signed by him. He was cross-examined upon it without e.n:y 
objection by the defense. In.that statement he said he left the "NCO. 
club" at about 5:20 a.m., that he met the :MP1s about a block away from 
the club and that when he reached his organization he went to the latrine 
where he discovered he had a "discharge" so he lay down on his bed to wait 
for sick ca.ll. 

4. Discussion 

The accused was found guilty of an assault with intent to commit 
rape. 

Assault with intent to commit rape is defined as: 

"The intent to have carnal knowledge of the woman assaulted 
by force and without her consent must exist and concur with 
the assault. In other words, the man must intend to overcome 
s.ny resistance by force, actual or constructive, and penetrate 
the woman's person. Any less intent will not suffice." (par. 
149,!_, MCM 1928.) 

It has also been said that intent is a mental process which oan·· 11e 
inferred only from all of the facts and oiroumstances existent at the ·. 
time of the assault. such as the time, place. character and degree of 
violence applied. language, threats, demonstrations and the entire conduct 
of the accused (Winthrop Mil. Law & Pree •• 2d Ed., P• 688). 
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It was stated by the Board of Review in CM 320352, ~, 69 BR 333i 

"*** that the question of intent is one of fact rather than law 
except in a case ~ere the facts proved afford no reasonable 
ground for the inference drawn." 

In the instant case, therefore, we must look to the record of trial 
to see whether it contains evidence legally sufficient to support the 
con.clusian of the court and reviewing authority that the accused intended 

/at the time of his assault upon the Okinawe.n woman to overcome by force 
any resistance she might have of_fered to a carnal penetration of her 
person. The judicial answer to the question as to what prompted the ac
cused's mijustified attack upon the woman must be predicated upon a ra
tional hypothesis drawn from the proof and not fran mere conjecture or 
surmise. Furthermore, if the accused's conduct. as reflected in the .record. 
is as consistent with an inference of guilt of only a lesser included of
fense as it is with an inference of guilt of the greater offense of which 
he stands convicted. then he must be given the benefit of the doubt and 
the findings must accordingly be tailored ·to fit the lesser crime (CM 
2'34998. McKenzie, l BR (ETO) 69,81). We think that the accused's act of 
beating his victim after she had refused his offer of a cigarette, even 
if it be assumed that the offer was made with illicit copulation in mind, 
lends no greater support to. the. taaeory that the beating was administered 
for the purpose of gratifying his sexual desires over her protest than 
to the equally tenable theory that he simply became infuriated at her 
refusal to assume the role of a prostitute. Being unable to discover the 
workings of the benighted mind of this accused by any method .other than 
a consideration of what the proof shows he has done, a.nd since his assault 
upon the woman does not appear to have been committed in such a mAJ:mer as 
to exclude the reasonable probability that it was a simple assault and 
battery, and nothing more,. we are of the opinion that so much of the find
ings of guilty as denounce his intent to rape should be set aside. (See 
CM 199369, Davis, 4 BR 37; CM 239839. Harrison, 25 BR 273; CM 286982, 
~, 12 BR (ETO) 333; CM 287892. Henderson, 5 BR (NATO-k'TO) 253). 

5. For the reasons stated, the Board of Review is of tha opinion that 
the record of trial is legally sufficient to support only so much of the 
findings of guilty of the oharge and its specification as inoludes a. find
ing that the aocused did at the time and place alleged wrongfully commit 
an assault upon .the person alleged by striking her on the race and hea.:i. 
in violation of Article of War 96 and legally sufficient to suppor'; only 
so much of the sentence as provides for confinement ·at hard labor for six 
months and forfeiture of two:..thirds of accused's pay per month for a. like 
period. 

Judge Advoca.-f:• 

Judge Advocate 

6 Judge ~vocate 
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JAGK - CM 327368 1st Ind 

JAGO, Dept. of the Army, \"iashington 25, n. c. 

TO: The Secretary of the Army 

],. Herewith transmitted for your action under Article of War 50'-}, 
as amended by the act of 20 August 1937 (50 Stat. 724; 10 u.s.c. 1522) 
and the act of 1 August 1942 (56 Stat. 732), is the record of trial in 
the case of Private Eli Sewell, Jr. (RA 18245099), 899th fugineer Avia
tion Company. 

2. I concur in the opinion of the Board of Review and for the 
reasons stated therein recommend that only so much of the findings of 
guilty of the specification and the charge be approved as involves a 
finding that accused did, at the time and place alleged, wrongfully com
mit an assault upon the person alleged by striking her on the face a.nd 
head in violation of Article of War 96; that so much of the sentence as 
is in excess of confinement at hard labor for six months and forfeiture 
of two~thirds of accused's pay per month for a like period be vacated, 
and that all rights, privileges and property of which the accused has 
been deprived by .virtue of those portions of the findings and sentence 
so vacated, be restored. 

3. Inclosed is a form of action designed to carry into effect this 
recommendation should such action meet w· h your approval. 

2 Inols THO:MA.S H. GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 

( GC!.:O 92, ?l i,pr:.l 191,8) • 

6 



------------------------------

------------------------------

DEP.ARTMEN.r OF THE ARMY 
In the Offioe of The Judge Advocate Ge:nera.l. 1.101) 

Washin~i/5Lttf1A~!'t ., •. ,, 
tUDGE ADVOCATE ;,:~~t,-Pt,.JAGK - 32 7409 

~~·"'y DEPA~Tit-H:J·, 1,1 :\,r;. 

UNITED STATES ) UNITrn STATES FORCES IN AUSTRIA 
) 

Te ) Trial by G.c.M., convened at 
) Vienna, Austria, 23 and 24 

lil.jor DeWitt c. Armstrong, III ) October 1947. To be reduced on 
(0-25441), Cavalry ~ the promotion list fifty filea 

and to forfeit fifty dollars 
) per month for three months. 

OPINION of the BOARD OF REVID'f 
SILVERS, ACKROYD a.nd LANNING, Judge Advocates 

1. The record of tria.l. in the case of the officer named above has 
been examined in the Office of The Jmge Advocate General aild there 
foUild legally- in.sufficient to support ti¥' findings and the sentence. 
The record has now been examined by the Board of Renew e.nd the Board 
submits this its opinion to The Judge Advocate General. 

2. The aoouaed was tried upon the following charge and specifications 

CHARGE Ia Violation of the 93rd Article of War. 

Specifications In that Major DeWitt C. Armstront, III, G-2 
Sec;tion, Headquarters United States Forces in Austria, did, 
at Vienna, Austria, on or about 28 July 1947, willfully, 
feloniously &Ild unlawfully kill Johann Mersics by shooting 
him with a pistol. 

CHARGE Ila (Nolle prosequi entered by direction of appointing 
authority. ) 

Specifications (Nolle prosequi entered by direction of appointing 
authority.) 

Accused was tried together with John B. Nielsen, an AnEy oiTilian employee, 
who was charged under a separate specification with assault With intent 
to do bodily ham With a dangerous weapon upon Johann Mersics. Nielsen 
wa.s acquitted. The accused ArmatroDg pleaded not guilty to the charge 
and its apecifioation. He was found guilty of the apeoif'ioation except the 
words "willfully, feloniously am, 11 of the excepted words not guilty, am 
guilty of the charge. Accused was .sentenced to be reduced on the promotion 
list fifty files am to forfeit fifty dollars per month tor three :months. 
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The reviewing authority- approved the sentence a.nd ordered it duly executed. 
The result of trial wa.a published in Gonera.1 Court-Martial Orders No. 56, 
Headquarters, United States Forces in Au.stria., APO 777, dated 14 November 
1947. 

3. For the Proseoution 

At about 0225 hours on 28 July 1947 Mr. John B. Nielsen reported to 
the Military Police at a police station in Vienna, ~ustria, that an 
American major had shot an Austrian civili!Ul. Corporal Misa.raa accompanied 
Nielsen about 7/10 or a mile to 68 Hohewartegasse, the scene or the N• · 

ported incident. The victim of the shooting was found lying in the street 
wounded but still alive. 1.iajor Armstrong wa.s standing nearby unloading 
his pistol. He stated that he shot the man, who had tried to escape from 
his custody. He first "hollered" a.t the man "a couple of times" and fired 
a shot in the air, then aimed at him and fiNd another shot. Armstrong 
surrendered his weapon to Agent Cavaney of the Criminal Investigation 
Division who had also arriTed at the scene. Cava.nay notioed that the 
civilian had what appeared to be a bullet hole in the back of his coat 
and he died while his body was being examined (R 10-16 ). 

It was stipulated by the prosecution a.nd defense that the name of 
the decea..sed was Johann Mtrsics and that he was pronounced dead by com
petent medics.! authority on the morning of 28 Jw.y 1947 (R 13). 

An autopsy performed on the deoea.sed showed that he died from a. gun
shot wound which pierced the heart and lu:ags. Another wound was found on 
the outer side of the right hip, but this was merely a flesh wound and 
had caused no serious injury (R 28,29. Pros Ex 7-A). Two bullets were 
extracted from the body and a. ballistics examination revealed that tM 
bullet which ca.used the death of Johann Mersics was fired from the pistol 
used by accused Armstrong. Nielsen had also 1:Ben armed with a. pistol 
which he turned over to the Criminal Investigation Division. The ballistics 
tests further showed that the bullet extracted from the deceased' s hip was 
fired from Nielsen's pistol. This bullet had probably ricocheted before 
striking deceased (R 25, 33-39). 

There was reoeived in evidence a · copy of a directive .trom Head
quarters United States Forces in Austria, 29 November 1946 (AG 470-GCT) 
addressed to the various subordinate oomma.nds and entitled "Restrictiom 
on the use of Firearms." Paragraph 1 thereof' atates that -

"The following reg.ilations govern the use of firearms in 
the u.s. Occupied Zone of Austria by Military Police. constabulary. 
sentries on duty and other law enforcement agenoiea. 11 

There follow regulations prohibiting unnecessary force or Tiolence in 
effecting arrest or preventing the esoape of a. prisoner and stating that 
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wounding or killing is justified only where necessary in order to etfeot 
the a.rrest or to prevent the esoape of a. person °if there a.re reasonable 
grounds to believe0 that suoh person had oamrnitted one of the "serious 
offenses oovered by the Articles of War or listed aa felonies um.er civil 
law,• suoh u "Murder, Rape, Forgery, Robbery-, Arson, Burglary, House
breaking; Ma.nala.ughter, Mayhem, Kidnapping a.Di in ce.sea ot serioWJ assa.ult 11 

{R 42, Proa Ex 9). . 

4. For the Defense 

It was atipula.ted by the pa.rties that if Oscar Ma.ttausoh were present 
he would testify that the deceased, whom he identified by a photograph, 
had entered a resta.ura.nt a.t No. 63 Grinzingerstra.sae about 2300 hours 
on 27 July and le.ft shortly before 2400 hours. Deceased mentioned that 
he had to be a.t the Westba.hnhot a.t 2400 hours and needed a. ta.xi. He a.p
pea.red to be 0 a little tipsy• but not drunk. Witness offered to shar• 
with deceased. the ta.xi used to take the restaurant personnel home, but 
deoe&.1;1ed refused to pay his part of the tare a.nd went oft saying he 
would take his own car. At a bout 0130 holn"s Matta.us oh ~aw a. gr~ oar, 
a "Volkswagen," coming down Grinzingerstrasse· with "turned off motor" 
-and the deceased waa in the driver's seat. About ten minutes la.ter an 
American approached a.Di asked if he had seen a gr~ Volkswagen and wit
ness reported what he had seen (R 72,84). 

Ea.oh accused elected to take the stand and testify umer oath. :Major 
Armstrong teatified that he arrived at his quarters at =/ie2 Grinzingerstrasse 
shortly before midnight on 27 July 1948. He left his peraonal. oar, a 
Volkswagen, a.t the ourb and removed the key. He then entered the house 
am went to bed. Sometime later he wa.s awakened by Mr. Nielsen who resided 
in the same quarters and who stated someone wa..s tampering with his (Armstrong••) 
oar. Armstrong was only half awake and thought Nielsen was unnecessarily 
oonoerned. Shortly thereafter Nielsen reported the oar missing. Armstrong 
then got up and dressed, took hi., 25 oaliber "Duo" pistol and went down-
stairs with Nielsen to get Nielsen's oa.r out of the garage. While Nielsen 
was getting the car, Armstrong looked up 8.Ild down the street 8Ild saw that 
his oar was gone. He saw some Austrian civilians in front of the St. 
Augustin Cafe a..nd went over to them. He asked one of the men. whom he 
r6cognized as a waiter at the oafe, if he had seen a Volkswagen. Armstrong 
"understood enough of his German and gestures to be sure he had seen my 
Volkswagen. which had been parked in front of '1113" house, move down the 
hill, ll'ith the engine off, and move around the corner to the right at the 
next intersection." Armstrong then returned to Nielsen a.nd got into the 
oar with him. They drove down the hill 8.Ild around the corner where they 
came upon Armstrong's car parked in a diagona.l position nee.r a. wa.11 on 
the rie;ht side of Hohe Vfartegasse. Armstrong took his pistol from i ta 
holster and placed a.n extra olip in his pocket. leaving the holster in 
the car. He got out of Nielsen's oar e.Dd went over to his own oar. 
There was sufficient light from a street light at the intersection to 
see inside the oar. No one was in the oar. Suddenly Nielsen aa.id. "There 
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he is, that's the man," or words to that effect. Nielsen identified a 
man approaching e.s the person he had seen around Armstrong's car. Armstrong 
walled over to the man and told him to put his hands up. The man moved 
his he.Ilda up and down several times but acted "surly or bold, n or "brazen" 
and bege.n protesting• .Armstrone spoke in English aDd Nielsen translated 
into German, saying that they were taking him to the military police. 
The man continued protesting. He pushed Nielsen and ma.de motions tov,ard 
Armstrong who signalled for the man to get into the oar. As the;y started 
around the left rear of Nielsen's oar, the man broke and re.n. Armstrong 
was not positive whether he shouted at the man but he started to run arter 
him. Duo to a sprained foot he was unable to run ef'fectiTely &Dd he 
stopped, placei a round in the chamber of his pistol and fired over the 
man's head. The ma.n continued to run at full speed and Armstrong aimed 
at him &Dd fired a.gain. When he fired the second ·time the man was 20 to 
25 yards away am was disappearing in the darkness. Almost immediately 
the :man disappeared from sight. Major Armstrong and Mr. Nielsen then~ 
got into Nielsen's oar and continued the pursuit. After going 75 or 80 
yards the same ma.n suddenly appeared staggering from an alley and slumped 
prone in the center of the street. Nielsen went for the military police 
while Major Armstrong remained to guard the viotim (R 44-56 ). 

Mr. Nielsen testified that shortly af't.er midnight on 27 July 1947 
he saw a man tampering with :Ma.jor Armstrong's car which was parked on 
the street in front of his room. The man disappeared, then returned. to 
the car and bege.n turning the lights on am off. Nielsen a.roused Major 
Armstrong and notified him of what he had seen but Armstrong did nothing 
at the. time. Nielsen went back to his wind.ow, looked out, and saw that 
the oar had disappeared. He ma.de further report to Major A.rm.strong who 
then got up e.nd dressed. The men then planned to investigate ·the i:ooident 
using Nielsen's car. While Nielsen got his car, Armstrong wen:t; to a nearby 
ce.fe to make inquiry. Arm.strong returned, got in the oar am told Nielsen 
to "take the next right." Nielsen drove down the street and turned right 
into Hohe Wartegasae, where they found Arm.strong' a Volkswagen. Both 
jumped out and eX8Illiiwd the car. Suddenly Nielsen saw the man he had 
previously seen walki"Dg tairard the oar. Nielsen shouted and the man 
turned to the right, across Grindngerstre.sae,, but Major .inn.strong out 
off his escape. At the street intersection Armstrong told the man to 
raise his h&Dds, but the civilie.n only raised his arms to about shoulder 
height a.nd dropped them again. Thinking the man did not understand 1&1.jor 
Armstrong, Nielsen told him in German several times that they were going 
to take him to the military police, and if he was not guilty he bad 
nothing to fear. The man acted like he was going with them, so Nie laen went 
to his oar followed by Armstrong. As Nielsen started to opell the left rear 
door he heard a shout aild saw the civilia.n dash up the street. He heard 
a shot 8Jld took out his own pistol 8Jld tried to fire it, but it would not 
tire. He pulled baok the slide and tried again, but still it did not fire. 
He intended to fire over the man's head. Nielsen heard two shots fired 
but did not think that he fired aey shots. He and Major Armstrong then 
ran to Nielsen's car, got in and drove up the hill about 75 or 80 yards. 

4 



They then sa the oivilia.n come from the right halld side of the street 
staggering alXl 11delibera.tely11 lie down in the center of the street. 
They dis:moW1ted and ran to the man. Arm.strong told Nielsen to go get 
the military polioe,whioh he did. Nielsen was positive the man was the 
same person he had previously seen in Major Armstrong's oar (R 59-70). 

The oourt recalled both accused and questioned each as to his au
thority to carry firearms. Major Armstrong testified that he did not 
have ,my spe.oifio authorization to c t!t'ry a pistol, although he testified 
that he oonsidered it neoessary in the proper performance of his duties. 
His weapon was not registered (R 80-81). Nielsen testified that his 
duties did not require th& t he carry firearms and he had no permit (R 
83,84). Both prosecution am defense objected to this test.imocy-, but 
it was a.dmi.tted onr objection ( R 85 ). . 

When the court opened to hear evidence of previous convictions, the 
defense we.a allawed to present documentary proof showing that the deoeued, 
Johann Meraics, had a criminal record of six convictions by military and 
civil oourts for offenaes including larceny, embezzlement, seduotion, 
a.nd assault with a dangerous weapon (R 95, Def. Ex. B}. 

5. · Comment 

The accuaed was originally charged with voluntary manslaughter and 
with wrongful possession of a pistol in violation of Circular 10, _Head• 
quarters USFA, dated 12 Februacy 1946. The latter offense was nolle
prosaed by direction of the appointing authority. By appropriate excep
tions the accused was found guilty of involuntary manslaughter. 

That portion of the sentence providing that acouaed be reduced :fifty 
files on the promotion list is inoperative as being inoonsistent with the 
Officer Personnel Aot of 1947 (act of T Aug 1947, PL 381, Both Co:ogress}. 
In this regard see opinion of The Judge Advocate General 1n JAGA 1947/10181,, 
6 Bull JAG 280. 

The evidence conclusively establishes that on the night in question 
the deceued, Maraios, feloniously took, stole and oarried aay the private 
automobile of Major Armstrong. Mr. llielsen obsened Mersics in the act. 
Shortly thereafter he and Major Armstrong left their quarters in pursuit 
of the oulprit, recovered the ca.r, and apprehended Mersios whom Armstrong 
took in custody at the point of his revolnr. They fully explained to 
Meraioa that he waa in custody to be delivered to the police authorities. 
AB they attempted to place :Meraios in the car he flea. Major Ann.strong 
fired a shot into the air in an attempt to stop him. He may have also 
shouted to the culprit to halt but it is certain that Mersics, in total 
disregard, continued his flight am was about to vanish in the dark· 
when Armstrong took aim and fired the bullet which ca.used his death. 
Although persona am "agenoiee• other than the aocused were speoif'ioally
oharged with the responsibility of enforcing the peace 'aDd apprehending 
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orimintJ.s, and although a military police station was located about 7/10 
of a mile aay, yet we are of the opinion that when the emergency herein 
arose the accused had f'ull right to pursue and appreheild liarsios • 

. The rule pre•iled under the common lo that a priTate citizen could 
arrest without a warrant one who had in faot committed a .felon;y aDd thia 
ia the general rule now prevailing in our system o.f juriiprudenoe (Kurtz 
v. Moffett, 115 u.s. 487, 504; Bti:'1y v. ~- 300 Fed 540, 54Z). And BOD 

of the jurisdictions have held t t under the common la ~ person 
present when a feloey ia committed is bound wxler pain offine or impri1on
ment to arrest the felon (Crawford v. Comm., 241 ~ 391J 44 SW 2d 286, 
288J Kenne~v. ~. 107 Ind 144, 6 NE 305J 13 R C L 874). Paragraph 
4(a), AR 6 355, provides as .follQll'BI · 

"ill members of the military establishment haw the ordinary 
right and dut;y- of cinliana to a.uist in the maintenanoe of' 
pea.oe. Where therefore a .felon;y or a misdememor amounting 
to a breach of the peace is being oommitted, it is the right 
and duty of every member of the military service, as of every 
civilian, to arrest the perpetrator no ma.tter what his status 
•••" (underscoring supplied). 

Although it might be contended that the last mentioned authorities 
have particular applicability to the relation of military personnel to 
each other and to civilians in the United States and its territories, 
the record of trial does not show, nor can we oonoeive, that the command
ing general of the ocoup;yi.ng forces in Austria intended to or did limit 
the authority ot his subordinates. not detailed to police functions. to 
something less than tha.t enjoyed by or imposed upon the ordinary citizen 
of the United States under similar circumste.noes. We oonolude therefore 
that Major Armstrong had both the legal right and the duty to appreheild 
and take Mersioa into custody. Having underta.k:en to exercise that authority. 
he is entitled to the protection the la affords one who is duly executing 
its man:lates. In this respect, accused stands in the position of a. law 
enforoe.mnt of.f'i oar. He waa, in short. "a law enforcement agency" within 
the terma of the directive introduoed in evidenoe a.a Prosecution Exhibit 
9 and his case is to be considered precisely as though he were a member 
of the constabulary when he fired the fate.I shot. Here it may be pointed 
out that although the mentioned. circular does not speoifically list the 
crime of laroeIJiY a.s one of the "serious offenses covered by the Articles 
of \'far or listed as .felonies under oinl law," larceny certainly is 
such an offense, clearly as "serious" a.s forgery, which is listed, and 
we therefore are of the opinion that the omissdon ot larceny from the 
list of felonies is an immaterial matter. 

It is a general rule that -

"Homicide committed by a public officer or private citizen 
while_ attempting in a lawf'ul manner and by the necessary use o.f 
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toroe to arrest or prevent tbs escape of a felon, whether in 
fleeing from a.rreat or in attempting to escape after he ha.a 
been taken, is justifiable where the felon'a life is taken in 
tho course of using such force in effecting his t.rreat and 
in onrooming his resiatanoe, or in preventing his esoape, a.a 
is neoessar , or al 8. ea.rs to the arrestin officer or citizen, 

n the exero se o a reasonab e discretion, to be neoessarl• 
(40 C.J.S., pp 963-964) . 

But it is only when there is no other reasonably apparent method of effect
ing the arrest or preventing the escape of the felon that an officer ma:,-, 
if he has performed his duty" in other respects, take the life of the of-
fender (4 Am Jur 57). The issue narrows then to a determination of 
whether the accused, acting in good faith had reasonable grounds to be
lieve ani did so believe that the seriously wounding or killing of Yersios 
was necesu.ry to prevent his escape. It appears that both Nielsen who 
was acquitted, and the accused Arm.strong believed that the shooting was 
necessary to prevenl: the escape. In the state and Federal courts the 
question as to what degree of force wa.a apparently neoesaa.ry under the 
ciroum.stanoea is gemra.lly one of fact for the jury, under proper in
structions. In Stinnett v. Commonwealth of Virginia (21 Fed (2d) 542), 
the court stated the problem a.a follcwsa 

11 The rule is that the officer has the right to use such 
force as under the circumstances appears reasonably necessary 
to effect the arrest or pre"Yent the escape of the felon, and 
that, it the reasonable use of such force results in death of 
the felon, the offi oer is not to be held criminally a.coountable 
therefor. Of course, the jury a:cd not the officer is to be the 
jw.ge of the foroe reasonably necessary under the circWDStances, 
and this final supervision should serve as a sa.luta.r;r restraint 
upon the use of undue Tiolenoe on the part of the offio.rs of 
the law,; but it should be remembered that the jU17 is to judge 
of the necessity, in the 11 ht of the circumstances as the 
rea.sonabl) appear to the officer at the time. dersooring 
supplied. .. 

In military tribunals the same principle is applied, but the oourt
ma.rtial aits a.a the jur;r, and in the ordinary oase the weighing of the 
evidence and determination of its sufficiency, the judging of the cred
ibility of witnesses, the resolTing of contliota in the nidenoe and 
the determination of the ultimate fa.eta a.re f'unotions committed primarily 
to the members as the fact finding agency. But when the facts a.re u:ndia
puted a.a they appear to be in this case, en:i the only logioe.l. inference 
therefrom is that re,i.sonable growns existed for accused's belief that 
it was necessary to seriouaiy wound or kill the thief to prevent his 
escape, and the proof is olear a.Di unoontradioted that acouaed acted 
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in good faith on suoh belief, it beoome1 at oDOe apparent that, as a 
ma.tte-r of le:,r, no unla.wful homicide has been shown a.nd that the oourt•s 
findings or guilty in this respeot JllWJt have been based on an erroneous 
legal conclusion (CM 303045, ~, 13 BR (ETO) 79, 96-981 Metropolitan Railroad 
v. ~- 121 US 558). 

-«e fi:nd no evidence in the record tending to show, or from which a 
reaaona.ble inference might be drawn, that the aooused, in firing at 
Mersios as he was about to vanish into the darkness, used unneoesaa.ry-
or unreasonable toroe to prevent his esoape. To assume that under the 
oiroumstanoes herein the reoapture oould have been etfeoted by other and 
less n.olenb means appears to overlook the realities of the situation 
an::l delve into the realm of oonjeoture. Moreover, the· aooused was en
titled to have this question determined in the light of the circumstances 
as they reuonably appeared to him at the time. The felon elected to 
flee a.f'ter being fully inform9d of his statla 8.Jld well knowing that the 
arresting offioer held a dra.wn pi3tol to enforce obedienoe to his oom
:malld (see Wr~gj v. ~ 85 ~ 123, 2 SW 904J Robinson•a Ky Crim. Law 
a.Di :Proo, p 79 • Experience has olearly shown that even in modern or
ganized society it frequently occurs that hum.a.n life must be taken to 
vindicate the supremacy of the law. Thia appears to ha.Te been one of 
those oases. 

The circumstance that the pistol used by the aoouaed wu unregistered 
and that he did not have a. permit to poasesa; the weapon, althout;h posaibly
amounting to a Tiola.tion of some directiff, is too remote to ha.ve a:rr:, bearing 
on the ultimate question u to whether the killing of Yersioa was or wa.s 
.not criminal. With respect to the homicide, suoh ciroum.stan.oe was merely 
a. condition and not a ca.use (par 149a, 8th aubpar, LCM 1928). 

6. For the foregoing reasons the Board of Review is of the opinion 
tha.t the record of trial is legally insuf'fioient to support the finding& 
of guilty and the sentence. 

. #. IJ - r- I' A I .J 
~ ;vh·:tL ~ ' , /\l--...A.,.,·--k1: f; Jw.ge AdTooate 

_£;/, h/Jlc~/ , Judge Advocate 

i_!!n Lc;;.ve _____________, Jw.ge Advocate 
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.IA.GK • CK 32 7409 lat Im. 

JAGO, Dept. ot the Anr(, Washington 25, D. C. MAY 19 1948 
TO• The Seoret&r7 ot the J.nq 

1. Herewith trana:mitted. tor your aoUon under .Artiole of War 50}-, 
u ame?lded by the a.ot of 20 A.ugwwt 1931 (50 Stat. T2iJ 10 USC 1522) 
and the aot of 1 August 1942 (66 Stat. T32), 1• the record ot tria.l in 
the oa.se ot Ma.jor DeWitt c. Armstrong, III (0-25"1), CaTalry. 

2. I oono\11" in the opinion of the Board ot lterlew that the reoor4 
of trial b legally inauf'fioient to support the timing• of guilii7 and 
the sentence and, tor the reason, atated therein, reoommend that the 
f'iDdinge of guilty- am the aentence be va.cated, and that all right•, 
privileges and property of whioh aocuaed bu been deprind by 'ri.rtue 
ot the finding• ot guilty and aentence ao va.ca.ted be restored. 

3. Inolosed ii a form of aotion deaigned to carry into etfeot 
this reoomm.eudation a~ould suc~-aotiott-m.eet th your approval. 

2 Inola THOJ,fAS H. GR.EU 
l. Record ot trial Major General 
2. Form of aotion The Judge Advocate Gen.rd 

( GCUO 1171 2 June 1948). 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGN-CM 327432 

UNITED STATES ) PHILifPINES-RYUICTUS COMMAND 
) 

v. ) Trial by G.C.M., convened at 
) Camp Angeles, APO 74, 23 Octo

Frivate First Class WILLIE ) ber 1947. Dishonorable dis
E. RECTOR (18229309), Company ) charge and confinement for one 
A, 97th Engineer General Ser ) (1) year. Disciplinary Barracks. 
vice Battalion. ) 

HOLDING by the BOARD OF REVIEW 
JOHNSON, ALFRED and BRACK, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been exami:-i.ed by the Board of Review. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 84th Article of War. 

Specification: In that Private First Class Willie E. 
Rector, Company A, 97th Engineer General Service 
Battalion, Camp Angeles, APO 74, did, at Angeles, 
Pampanga, Philippine Islands, on or about 6 Septem
ber 1947, unlawfully sell to Troac;ti.o Torres, one 
(1) pisto1·ca1••45, of the value of about t38.00, 
issued for use in the milltary service of the United 
States. 

Accused pleaded not guilty to, and was found guilty of the Charge and 
its Specification. He was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due, 
and to be confined at hard labor for one year. The revie'Wi.ng authority 
approved the sentence, desi~nated the Branch United States Disciplinary 
Barracks, Camp Cooke, California, as the place of confinement, and for-

. warded the record of trial for action pursuant to Article of War 5<>½. 
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3. Evidence for the prosecution; 

. On or about 3 September 1947 a .45 caliber pistol, serial 
1807790, issued for use in the.military service of the United States, 
was found missing from t~ lawful custody of Captain Pennington, Pro
vost Marshal, Camp Angeles (R. 7). Accused was then assisting the 
supply sergeant of the Military Police Detachment, Camp Angeles, and 
could have unofficia.lly entered the room where the pistol was kept 
(R. 8). 

On 6 September 1947 accused sold an otherwise unidentified 
"gun calibre. 45n to a civilian, Troadio Torres who, in turn, sold 
the gun so purchased to Technical Sergeant Thom.as A. Scott (R. 9-10). 
Technical Sergeant Scott delivered the gun he so purchased, na .45 
calibre pistol," to a civilian, Henry Doyle, for safekeeping (R. 11-12). 
Doyle pawned the gun he received from Scott, "a new looking .45" to 
another civilian, Walter Cook (R. 13). On some unspecified date Ser
geant William K. McCoy "received a .45 calibre pistol #18(ff790 from 
Mr. Walter Cook*** [aniJ delivered the pistol to Captain Pennington
* * *•" (Stipulated testimony, R. 13). Captain Pennington identified 
in court the pistol received by him from Sergeant McCoy and it was ad
mitted in evidence without objection as prosecution's exhibit 1 (R. 7). 

4. Evidence for the defenses 

The accused, having been duly advised of his rights in the 
premises elected to testify under oath and stated that he had never 
sold any pistol to Torres (R. 14). 

5. By the Specification of the Charge it is alleged, in 
essence, that accused did "unlawfully sell to Troadio Torres, one 
(1) pistol Cal••45, * * * issued for use in the milltary service 
of the United States." The sale of !!_ .45 caliber pistol to Torres 
by the accused was clearly proven by direct testimony, although it 
is denied by accused~ In order to show the identity_ of the pistol 
so sold the prosecution sought to establish the continuity of its 
possession from the time of sale until the time of the trial. Thus 
it was shown that the particular pistol sold by accused to Torres 
was resold to Scott, by Scott delivered to Doyle, and by Doyle 
pnned to Cook. There, h~ever, the path of evidence stops.since 
there is not one iota of evidence in the record of trial to establish 
that the pistol ta.~en from Cook by Sergeant McCoy was in fact the 
.same pistol that was acquired by Cook from Doyle. It follows that 
there is-n'i legal evidence in the record of trial to support the 
finding of itle c_ourt that the pistol sold by accused to Torres was 
•issued f6'I' ':158 in the military service at' the United states," an 
essential element ·of the offense alleged. ·. 

2 



(ll.3) 

6. For the reasons stated the Board of Review holds the re
cord of trial legally insufficient to support the findings of guilty 
and the sentence. 

~a«4 Judge Advocate, 

~C,¥L Judge Advocato, 

(ON LEAVE) · Judge Advocate. 
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JAGN CM 327432 1st Ind 
.,/ C' 

JA.GO, Department 0£ the A;rmy, Washington 25, D. C~ 

TO, Commanding General, Philippines-Ryukyus Command, APO ?<:fl, 
c/o Postmaster, San Francisco., California. 

l. In the case of Private First Class Willie E. Rector 
{18229309)., Company A, 97th Engineer General Service Battalion, 
I concur in the foregoing holding by the Board of Review and recom
mend that the ·findings of guilty and the sentE:nce be vacated. 

2. When copies of the published order in this ca.se are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this ca.se, please place the file number of the record in brackets at 
the end of the published order, as foll<?Ws, 

(CM 327432) 

1 Incl HUBERT D. HOOVER 
Record of trial Brig~er General, United States J.:rmy 

Acting The Judge Advocate General 
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DEPARTMEN.r OF THE ARMY (115') 
In the Office of The Judge Advocate General 

, i"fa.shington 26, D. C. 

JAGK • CM 32 7459 

UNITED STATES ) SAN FRANCISCO PCRT OF EMBARKATION 
) 

v. Trial by G.C.M., convened at Fort MaaoA, ~ California, 14 and 22 Ootober 1947. 
First Lieutenant HA..'lt.OID R. ) Dismissal, total forfeitures and con
SHIPLEY (0•1946166), Trans ) finement for three yeara. 
portation Corp1. ) 

OPINION of the BOA.RD OF REVIEW' 
SILVERS, ACKROYD a.Rd LANNING, Judge Advoca.tea 

1. The record of trial in the case of the officer named above hu 
been e~f!lll.ined. by the Boa.rd of Review and the Board submits this,· its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges a.nd speoifica
tionaa 

CHARGE Ia Violation of the 93rd Article of Wa.r. 

Specification& In that First Lieutenant Harold R. Shipley, 
Transportation Corps, 9206 Technical Ser"rlce Unit, Ship's 
Complement, San Francisco Port of Embarkation, did, while 
aboard the United States Arnw Transport "General D. E. 
Aul tman11 , on or a.bout 14 June, 1947, feloniously embezzle 
by fraudulently converting to his own use a.bout eight 
hundred five dollars and twe.nty cents ($805.20), the prop
erty of the Port Transport Exchange of San Francisco Port 
of Embarkation, entrusted to him in his capacity as Troop 
Transport Exchange Officer of the Branch Transport Exchange, 
United States Axrey Tr1U1Sport "General D. E. Aultman". 

NOTEa Amended on motion of defense oounsel so a.s to allege 
wrongful conversion of the property at the time and place 
alleged. 

CBA.RGE Ila Violation of the 96th Article of War. 

Specifioa.tion la In that First Lieutenant Harold R. Shipley, 
•••, did, while ser"rlng a.s Troop Transport Exchange Officer, 
and while a.board the United Sta.tea J.riq Transport 11 Genera.l 
D. E. Aultman" at Shanghai, China, on or a.bout 7 June, 1947, 
wrongfully sell to George Hall Wlse, in one transaction, 



one case containing 50 ca.rtom of cige.rettea, in violation 
of the provisions of Standard Operating Procedure for Trans
port Exchange Officers, San Franc1sco Port of fubarkation, 
12 March 1947, prohibiting the sale by personnel of Troop 
Transport Exchanges of cigarettes in quantities in excess 
of the number wrJ.ch could be reasonably oonsumed by the pur• 
chaser. 

S::;iecification 2 z In that First Lieutenant Harold R. Shipley, 
***, did, while serving as Troop Transport Exchange Officer, 
and while aboard the United States Army Transport "General D. 
E·. Aultil18ll11 at Shanghai, China, on or about 7 June 1947, 
wrongfully sell to E. E. Brooks, in one transaction, ons 
case cor1tai1:ing 50 cartons of cie;arettes, in violation of the 
provisiona of Stsndard Operating Procedure for Transport Ex
change Officers, San Francisco Port of Embarkation, 12 Me..roh 
1947, prohibiting the sale by personnel of Troop Transport 
Exchanges of cigarettes in quantities in excess of the number 
which could be reasonably consumed by the purchaser. 

Specification 31 In that First Lieutenant Harold R. Shipley, 
***• did, while serving as Troop Transport Exchange Officer, 
e.nd while aboard the United States Army Transport 11 Genera.l 
D. E. Aultma.n11 at Shanghai, China, on or about 7 June 1947, 
wrongfully sell to Francis Brodzik, in one transaction, one 
case containing 50 cartons of cigarettes, in violation of the 
provisions of Standard Operating Procedure for Transport Exchange 
Officers, San Francisco Port of Embarkation, 12 March 1947, pro
hibiting the sale by personnel of Troop Transport Exchanges of 
cigarettes in quantities in excess of the nunber whioh could be 
reasonably consumed by the purchaser. 

He pleaded not guilty to all charges and specifications. He was foUDd guilty 
of the Specificatioz:., Charge I, except the words "feloniously embezzle by 
fraudulently convertil1€",·substituting therefor the words "wrongfully con
vert" in violation of the 96th .Article of War, a.rd not guilty of a viola
tion. of the 93rd Article of War. He was found guilty of ~harge II and its 
specifications. No evidence of any previous conviction was introduced. He 
was sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to beoome due and to be confined at hard labor at such place 
a.s the reviewing authority might direct for three years. The reviewing 
authority approved the sentence, designated the U.S. Disciplinary Barracks, 
Camp Cooke, California, as the place of confinement and forwarded the record 
for action under Article of War 48. 

3. Evidence for the Prosecution 

The accused was the Transport Exchange officer on Voyage No. 7 of the 
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USA Transport "General D. E. Aultman11 which left the San i'rancisco Port 
of Embarkation on or about i:!2 May 1947 and returned to the same port on or 
about 1 July 1947 (R 9,34). Prior to the date of the ship's departure 
and again upon its return to port an inventory and audit was made of the 
property and funds of the transport exchange. On tha latter occasi~n, a 
"Voyage Sales Accountability Report" was duly executed and signed by the 
accused as Transport Exchange officer and by Major Edward W. 11.alone, TC, 
as ·rrarehouse Exchange officer. The audit revealed a shortage in either 
funds or merchaP.dise in the amount of ~805.20. This constituted 8.4 per
cent of the gross sales. The foregoing a.coountability report was identified 
by the chief auditor of Port Transport exchanges and received in evidence 
without objection as Prosecution Exhibit 1 (R 26).' 

Miss Bernice Lorraine Norton, the chief auditor of port transport 
exchanges, identified Prosecution's Exhibits 2 to 12 inclusive as being 
certified true copies of the v~rious inv~ntories of supplies, requisitions, 
adjustment vouchers, and the certificate of deposit which form the basis 
for the computations conte.ined in Prosecution Exhibit No. 1 establishing 
the aforer:entioned' shortage. All of these documents were shown to have 
1:een duly sig,ned by the accused at the time of their execution and the 
originals thereof were exhibited by the ohief auditor in court and shov1n 
to have been retained by her in the Exchange \iarehouse files. The defense 
objected to the introduction of these exhibits, except Pir-oa. E.xs. 2,3, and 
8 (deposit slip), on the ground that the chi~£ auditor had not personally 
ll'Ude all the computations and entries thereon (Ii. 30-~-\3 ). 

On 17 July 1947 the accused, after being duly advised of his rights, 
made a voluntery written statemE;nt to Special A.gents lr!angini and Knight 
wherein he "acknowledged responsibility for the loss of seven hundred 
nine dollars and thirty five cents (~709.35) of the Post Exchange funds, 
during i;he voyae;e of the USJ,,T 'General D. :r.:. Aultman', ending 1 July 1947. 11 

He also stated that h~ desired to make res~itution of the loss (R 133, 
Pros Bx 17). J 

J:;.r. Jack h'alker, San F'rancisco, California, Special A€;ent, Criminal 
Investigation Division, assigned. to the Port Intelligence Office, ma.de 
an investigation of an alleged shortage of post exchange funds on the 
''Transport Aultman" and on 11 August 1947, after he had advised the ac
cused of his rights under Article of War 24 the accused orally stated to 
'iialker that he used pa.rt of the transport exchange funds to pay a private 
debt of about ~21co.oo. At the request of Agent ·1',alker the accused sub
sequently made a written statement and signed his name thereto as follows a 

'
1 I have been advised of my rights under the 24th A.W. 

and make the following statement. 
'I borrowed $720.00 from the Transport Exchange 

Funds of the u.s.A.T. "Gen. D.E. Aul tman11 on or about 
14 June 1947 to pay a personal debt. 1 

11 Aug 47 H. R. Shipley 
1st Lt., TC. 
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Witnessed 
Jack Walker 
Speoial Agent cm• (R 43-45, Pros Ex 13). 

Agent Walker testified further that on the followi:ng morni:ng, 12 August 
1947, the a.oou.sed stated to him that on l March 1947 a friend of hi• ill. 
Manila., P.I., had given him $2100.00 in oa.sh to make oertain pu.rohasea 
in the United States, and that on Saturda:y, 14 June 1947, while the USAT 
General Aultman was in port a.t Manila he reported to his friend that 
the merchandise was not available and returned the $2100 to him in cash, 
$720.00 of this money "wa.s money which I took from the Transport Exchange 
Funds of the Us.AT General D. E. Aultma.n11 (R 46). On cross-examination 
the witness stated that the a.oouaed ha.d_been interrogated on prior ooca
sions a.nd, upon being informed tha.t he had ma.de certain conflicting state
ments, checked tm Manual for Courts-Martial for the 11pena.lty for perjury• 
(R 50). 

Captain Wesley Portwood, TC, Transport Commender of the USAT General 
D. E. Aultman, testified that on or a.bout 18 June 1947, a.board ship, the 
accused reported to hill!. that he ha.d discovered a shortage of "a.round one 
thousand dolla.rs II in the ship's post exchange fund.a. ~ instructed the 
acouaed to· take another inventory and appointed a.s inventory officer from 
tbs ship's crew. This inventory was accomplished and also revealed the 
shortage (R 80-82). 

By stipulation, there wa.s reoeived in evidenoe Prosecution Exhibit 
16 a.a being a true copy of the "Standard Operating Procedures II with regard 
to the sale of merchandise by transport exchange officers (R 83). Para
graph 3o.(4) of Prosecution Exhibit 16 provided aa followaa 

"Sa.lH will be restrioted to amounts· whioh oa.n be rea.aonably 
oonsumed by the purchaser. Requests for large &.JD.Ounts of uy 
item will be oarefully considered, a.Di will be cut down where 
UlOunts are unrea.s ona.ble. n (Proa "Ex 16). 

On 7 June 1947, while the Transport 11 Genera.l Aultman" wa.s in the 
port of Shangha.1, China, the a.coused sold to eaoh of the follOll'ing per
sons a Mr. George H. Wise, the ship's master a.t arm.BJ Mr. Elton E. Brooks, 
the ohief storekeeperJ and Mr. ~a.nois Brodzik, the seoond butoher, a oa.se 
of cigarettes. Ea.oh case contained 50 cartons. The purchasers pa.id the 
regular price of forty doll a.rs per case (R 84-102 ). 

4. For the Defense 

The aocused, after being duly advised of his rights a.a a. witnesa, 
elected to testify under oath in his own behalf. He did not remember 
talking to either Wise, Brooks or Brodzik with reference to oiga.rettea 
(R 119). On or a.bout 14 June 1947, while the ship was in Manila., P.r•• 
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Captain Popovioh o~e aboard and he repaid the oa.ptaill two .tllouaau. dollars 
whioh Popovioh had entrusted to him. on a prior TO)"age. hyallb wa1 ma.de bJ 
giTi:ng Popovioh about $1700.00 in ouh and the rest in •roh&Ddi••• When 
the ship returned to San Franoisoo he had been questioned enry day oon• 
cerning the shortage for a.bout two weeks, "eighty or seventy ti.ml•" and 
onoe at night. He ma.de the sta.temem. (Pros .Ex 13) after Walker had sug
gested, "Lt. wey don't you admit you stole the money or borrowed it tor 
your own, use and make a. statement to that effect. Then we om make arrange
ments with the Tranaport Exchange Branch ud you oan make up the 1hortage, 
make 1 t good to the P.lC. • Walker called Ca.pta.in_Prater a.Dd the a.O(!UHd 
a.ssWUld th.at he authorized repa.yme:a.t aild that no further action would •• 
taken. After he had_ ma.de the oral · atate:ment to Agent Walker on the Jlight 
of 11 August 1947 a.m a.t about the tin he Ila.de the written statement he 
was advised 'b1 Ma.,j'or Jenks that "a.?J;T promises made b7 anyoae ot this otfioe 
or a.'try reward I expected to recei w f'rom signi11g a.cy statement or a.JV". ata.te
ment I would make could not be granted.• · The · .a.oouaed did not know wey 
his offer to make restitution ha.d nenr.been aooepted {R 125-126). ~ 

. 
On orosa-examina.tion the a.ocuaed ata.ted that the total amou:at ot the 

shortage a.s a.soerta.ined by inventory a.board ship 'Was a.bout •twelTe. h~e4 
some odd o.ollars• (R 127). He TOlUll.tarily signed the statell9nt {Proa Bx lS) 
knowing the "top.portion• was untrue &Dd did not rea.lize the oomequenoe 
of the statement at the time of signillg (R 129-130). AA the reapouiel• -· 
officer he wa.s willing to make good the loss. am in a written stat8Jll8nt 
dated 17 July 1947 he made suoh offer. He fixed the lllll.OUDt' oi' the 1hortage a.t 
$709.35 (R 132-135. Proa Ex 17). · 

The defense called Captain John Prater who stated that he re.oeived. t. 
telephone call from Agent Walker on the night of 11 August 1947 relatiw 
to a. statement about to be giTen by the accused, but that he did not au
thorize \Valker to make aey promise or ofter to the accused collditiozied upoa 
his making a oonfession (R 57). · 

Lieutenant Colonel Erwin Perkins, TC. and Ca.pta.in Leo B. Santeere, 
TC, testified that they ·had known the a.ocused for a oonsiderable length 
of time a.Id that his general reputation f'or character; honssty a.lid integrity' 
was exoellem. (R 141-145). 

It wu stipulated that if' Captain Albert J. Lioi. Ships Complement, 
were present he would testify that the aooused' s manner ot performance 
of duty a.board the USAT Genere.l p. E. Aultman "was oharaoterized b,r et.fi
oienoy and attention to detail the equal. of the best opera.tiona ha h&1 
seen in his previous service" (R 141. Det. Ex. A). 

The defense ottered and there was received in eTidenoe witllovt ob
jection the deposition of Peter E. Germai~, 201 14th Street, Hoboken. New 
Jersey. The deponent stated that he was the a.ssist&11t TrallBport Exchange 
offi aer ·ot tm USAT General I>. :z. Aultman in June 1947J that "the merohut . 
seamen oame to me and asked it they oould ha:ve oigarette1. • He replied 
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that it wu a.gain&t regulations. They asserted that the accused had au
thorized the sales. He asked "Lt Shipley and he told me OK to sell the 
cigarettes to these seamen. I.don't know their names. I delivered 
three oases to them. 11 One of these men was George Wise. "One was third 
baker. and the other.was a. butcher." Germaine gave the lllOney he received 
from the sale to·the accused (R 148, Def Ex B). 

The accused also elected to make a written unsworn statement. He 
stated that on 22 June 1947, after taking the usual weekly inventory he 
discovered the shortage; reported it and offered to make restitution in
asmuch as he was responsible and accountable for tho shortage• Captain 
Costello told him that he would draw up a contract and take care of it 
without axry trouble. The Criminal Investigation Division continued to 
investigate the matter and he signed a statement on 17 July asserting 
that he wished to make restitution. He had decli.nad to resign for the 
good of the service and held a permanent appointment as master sergeant. 
He had applied for separation from the service for the purpose of reen
listing as a master sergeant (R 149-150). No further material evidence 
was presented. 

5. Discussion 

Charge I and its Specification " 

The court correctly overruled the objections of the defense counsel 
to the introduction into evidence of Prosecution Exhibits 4 to 7 and 9 
to 12 inclusive. The shortage was sufficiently shown by Prosecution 
Exhibit 1 which was received without objection. The documents objected 
to and which were explanatory of Prosecution Exhibit l were shown to have 
been admissible as records made in the regular course of business {28 USC 
695). 

The evidence shows oonolusively that on or about 1 July 1947 there 
was a shortage of about $805.00 in the funds of whioh the accused was the 
responsible and accountable officer. He had reported a shortage in excess 
of this amount. At a later date the accused admitted that he had used 
funds ot the Transport Exchange to pay a private debt and that he had 
requested permission to repay the "shortage" in monthly installments. .He 
was found guilty of having wrongfully oonverted the amount of the shortage 
entrusted to him in his capaoity as troop transport exchange officer. 
The circumstances are such as·to negative any right on his part to use 
the funds of too exchange for his own personal benefit and the findings 
of guilty of wrongful conversion are amply supported by the evidence. A 
willingness to repay at some future date the funds wrongfully converted is 
not a defense (CM 244795, lfdlbrook, 29 BR 19. 25; CM 271265, Weed, 46 BR 
79, 86). Yfrongful conversion of property entrusted to an accused in vio
lation of Artiole of War 96 is an offense lesser than ani necessarily 
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included in embezzlement (CM 243947, Sheriff. 28 BR 149; CM 271266. Weed. 
supra.; C11 324930. Henry). The court was justified in conoluding uponthe 
evidence that the accused's statement, made to A.gent Vlalker, was of a 
voluntary nature. not obtained under promise of reward as accused con
tended. 

Charge II and its Specifications 

The specifications under the above charge allege the wrongful sale 
on or about 7 June 1947 to each of the parties named of a case of cigar
ettes (50 cartons) "in violation of Standard Operating Procedure, ••• 
prohibiting the sale by personnel of Troop Transport Exchanges of 
cigarettes in quantities in excess of the number which could be reasonably 
cons"Jllled by the purchaser. 11 

It is a matter of common knowledge that American cigarettes ere a 
favored domestic commodity with which to bargain in the foreign black 
market. Many and varying directives and regulations have been promulgated 
to prevent such barter. The directive in question prohibits sale beyond 
that which 11 oould be reasonably be consumed by the purchaser. 11 Of course 
the period of consumption would necessarily have to be controlled by the 
circumstances of each particular case arising \Zld.er it, for otherwise the · 
directive would be practically meaningless. The directive has a. rationale. 
It relates to general and specific matters having to do with the voyage 
of the Army transport. The voyage in question was No. 7. Yfo construe 
the meaning or the words "reasonably consumed by the purchaser" to be 
limited to the voyage in question~ The transp~rt was at sea about forty 
de.ya during the voyage in question. We conclu:ie, as did the court, that 
50 cartons were more than one person could reasonably consume during the 
40-da.y period. Mr. Germaine, who was the assistant exchange officer. 
stated that he told the seamen that the sales were unlawful and he required 
the express approval of the aooused before making delivery. The ciroumstanoes 
a.re such that it may reasonably be inferred that the accused had knowledge 
of the wrongful character of the sales when he authorized the same to be 
made. Even if it be said that the actual delivery was ma.de by Germaine 
and that the aooused simply authorized or ga-y;e hi• "OK" the accused was 
an aider and a.bettor and therefore a principal in law (18 USC 5S0J Win-
throp• a Mil. Law &: Pree.; Reprint, P• 108). 

6. War Departmezrt records show that the aocused is 29 years of age 
and :narried. He is a. high school graduate and was employed as a olerk 
tor the Pennsylvania Department of Highways prior to 19 January 1940 
when he was imuoted izrto the serTice. He was discharged on 3 August 
1943 a.s a master sergeant to aocept a commission as second lieutenant. 
TC. AUS. His efficiency ratings average "excellent." 

7. The court was legally constituted a.nd ha.d jurisdiction over the 
aocuaed and of the offenses. No errors injuriously affecting the substan
tial rights of the aooused were oommi tted during the trial. The Boa.rd of 
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Review is of the opinion that the reoord of trial is legally suffioient 
to support the findings of guilty and the sentence a.nd to warrant con
firmation of the sentence. Dismissal is authorized upon conviction 
of' a "rl.ola.tion of Article of' War 93 or 96. 

~'~ Judge Advocate 

£/LU~;! , Judge Advocate 

~~~ , Judge Advooato :;- /'-- (/ 
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JAGK - CM 327459 1st Ind 

JAGO, Dept. of the .Array, Washington 25., D. c. 

TOa .The Secretary of the :~ 

1. Pursuant to Bxecutive Order No. 9556, dated 26 May 1945., there 
, a.re tre.nsmitted herevd th for your action the l'ecord of trial 'ind the 
opi~ion of the Board of Review in the case of First Lieutenant Harold R. 
Shipley (0-1946166)., Transportation Corps. 

2. Upon trial by general court-martial this officer was found 
guilty' of wrongfully converting to his own use about eight hundred and 
five dollars and twenty cents ($805.20), property of the Port Transport 
Exchange or San Francisco Port o.f Embarkation., entrusted to him as Troop 
Transport Exchange officer., and of Yrrongfully, in violation of regulations, 
selling a case (60 cartons) of cl~~rettes each to three merchant seamen 
aboard the u. s. Anny Transport General D. E. Aultman while in port at 
Shanghai, China., all in violatiC1n. of Article or Har 96. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or to 
beoome due, a.nd to be confined at hard l~bor at such plnce as the reviewing 
authority might direct for three years. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article of 
Yfa.r 48. 

3. A summary of the evidence m~y be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the 
record or trial is legally sufficient to support the findings of guilty' 
and the's8ntence and to warrant confirmation of the sentence. 

The accused was the transport exchange officer on Voyage No. 7 ot 
•'the USAT General D. E. Aul tma.n which left San Francisco Port of Embarkation 
on about 22 May 1947 and returned to the same port on or a.bout l July 1947. 
During the voyage and after the transport had made a call at Manila, 
Philippine Isle.nds, a shortage or about $1200.00 was discovered in the 
funds of the transport exchange. The accused reported the shortage to the 
transport commander who directed that a supplemental inventory be ta.ken. 
The l~tter inventory confirmed the shortage. While the transport was docked 
in Shanghai, China, on or about 7 June 1947 the accuced directed Peter E. 
Germain, +.hen his assistant, to sell to each of three merchant seamen a 
case or cigarettes. The sales were consummated, each sea.man paying the 
regular exchange price of t40 per case and the money was turned over to 
the a.ccuaed. \Vhen the transport returned to San Francisoo a complete 
audit of the exchange revealed a shortage of $805.20. The accused signed 
the "Voyage Sales Accountability Report" showing the foregoing shortage. 
ltter being advised or his rights by an agent of the CID accused prepared 
a.nd signed ,. statement asserting that "I borrowed $720 from the Transport 
Exchange Funds of the USAT Gen. D. E. Altman on or about 14 June 1947 to 
pay a personal debt". 



.The accused contended at the trial that t..~e statement he signed was 
made under an implied if not express promise that ha would be allowed to 
repay the shortage by deductions from. his pay over a six-month period 
and that he would not be prosecuted. The record does not support this 
contention. 

Testifying in his behalf, the ~coused steted that on a previous 
voyage one Captain Popovich at Manila, Philippine Islands. had entrusted 
him with $2,000 to purchase merchandise for subsequent delivery. He was 
unable to procure the merchandise. ~'hen the General D. E. Aultman docked 
at Manil~ the captain came aboard the transport and he repaid the captain 
about $1700 in money and the balance in merchandise from the transport 
exchange. He "borr~xed" $720.00 from the exchange funds to apply on the 
payment. Accused made an unsY,orn statement at the trial in which he 
admitted responsibility for the shortage but felt innocent of the "charge"• 
He had declined to resign for the good of the service and held a permanent 
e.ppoinwent as master sergeant. He had applied for separation for the 
purpose of reenlisting as a master sergeant. Character evidence introduced 
at the trial tended to show that the accused was considered an efficient 
exchange officer and had a prior accept~ble record. 

4. I recommend that the sentence be confirmed but that the period of 
confinement be reduced to one year, and that the sentence as thus modified 
be carried into execution. 

5. Inclosed is a form of actio~ designed to carry into effect the 
foregoing recomm~ndation, should it mee with your approval. 

CM 327459 

2 Incls THOMAS H. GREEN 
• 1 record of trial Maj or General 

2 ?orm of Action The Judge Advocate General 

( GCMO 49 (DA) 9 i'eb 1948) • 
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IEPART:MENI' OF THE: AJ/.11:f 
In the Office of The Judge .Advocate General 

Vlashington 25, D. c. 

JAGH - CM J27480 

UNITED STATES ) FLYING DIVISION, AIR TR.AilUNG 
) COWr;AND 

v. ) 
) Trial by G.C.M., convened at 

First Lieutenant EDGAR W. ) Randolph Field, Texas, 6 and 
JffiDAN (0-1115936), Corps ) 10 November 1947. Dismissal 
of Engineers ) 

OPINION of the BOARD OF REVIEW 
HorTENSTEIN, O'BRIEN, and LYKCH., Judge Advocates 

l. The Beard of Review has examined the record of trial in the case 
of the officer named above and sumbits this., its opinion, to The Judge 
Advocate General. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that First Lieutenant Edgar w. Jordan., 
Corps of Engineers., did at Randolph Field Sub-Base., 
San Marcos, Texas, on or about 11 Septeni>er 1947, 
feloniously take, steal, and carry away one Zeiss 
Ikon Suµlr Ikonta. B Camera, Serial No. 6721 with 
Tessar F 2.8 Lens, Serial No. 2572843, of a value of 
over t50.co, the property of First Lieutenant George 
R. Otto. 

Ee pleaded not guilty to, and was f oum guilty of, the Charge and Specifi
cation. No evidence of previous conV'ictions was introduced. He was sen
tenced to be dismissed the service and to !prfeit all pay and allowances 
due or to become due• The reviewing authority approved only so much of 
the sentence as provides for dismissal and forwarded the record of trial 
for action under Article of War 48. 

3. The Board of Review adopts the statement of evidence and law 
contained in the review of the Staff Judge Advocate, F1.ying Division, Air 
Training Command., Randolph Field, Texas, dated 20 November 1947, with the 
following additional comnents. 
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The defense offered evidence, through the testimony of a civilian 
police officer, as to a polyi:;raph or lie detector examination conducted 
on the- accused. The witness related his qualifications as a pozy- graph 
opere.tor and was describing the nature and theory of the machine when 
th, prosecution objected 'to the admission of any evidence relating to 
the tests. The law member sustained the objection. 

The results of lie detection tests generally have been held to be 
i.>iadmissible in evidence (Frye v. United States, 293 Fed 1013; C~l Jl7327, 
Durant, 66 BP. 277; 20 Am Jur, p 633). It should be observed, however, 
that, in the authorities cited, the reason advanced for rejecting evi
dence of the results of such tests is that it was not shown that they 
have received general scientific recognition. It is conceivable a dif
ferent determination would result if a proper foundation is laid for the 
introduction of the evidence (People v. Eecker, JOO Kich 562, 2 N'i'l (2nd) 
503; 139 AIR 1174). It follows in this case that the ruling of the law 
member in restricting the defense in its effort to lay a foundation for 
the introduction of evidence as to the results of the test may well be 
regarded as technically erroneous. It appears, however, from what 
preliminary evidence that was introduced, that the results of the tests 
concerning which the defense desired to introduce evidence were based 
on t.he v,ell-lrnown Polygraph or Keller procedures. Evidence of the re
sults of such tests have not as yet been reco;;nized as admissihle by 
the courts (20 Am Jur, p 6JJ) and there is no reason to celieve that a 
different conclusion could pro:r:,-erly have been reached j~ this case. 
Therefore, the law .member's ruling, albeit premature, may not be con
sidered to have affected the accused I s substantial rights. 

4. Records of tre A;rmy disclose that the accused was born at 
Walters, Oklahoma, on 23 May 1918. He attended hit:h school at Wichita, 
Kansas, but was not 6Taduated. He was employed as a drug and grocery 
store clerk and in oil field work. He enlisted in the Army on 30 Octo
ber 1939 and was appointed a second lieutena11t, Army of the United 
States, on 4 August 1943. He was promoted to first lieutenant on 7 
September 1944 and to captain on 31 December 1945. He had one year 
and eight months service in Europe. He was relieved from active d~,ty 
on 28 January 1946 and Vla.S recalled in the rank of first lieutenant 
effective 19 September 1946. His efficiency reports show three ad
jectival ratings of excellent and one of superior. He is divorced or 
was recently in the process of bejng divorced by his wife. 

5. The court was legally constituted and had juriscl:i,ction of the 
person and the offense. No errors injuriously affecting the substantial 
riehts of the accused were cornruitted. The Board of Review is of the 
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opinion that the record of trial is legally sufficient to support the 
findings of guilty and the sentence a..,d to warrant confirmation of the 
sentence. A sentence of dismissal is authorized upon a convicticn of 
an offense of a violation of Article of Viar 93. 

Judge .Advocate~$.,~~ 

_/_,,.v.......... .... - ...... __, Judge AdvocateM¼t;__--...li_._·_c;_¥~----~-
0 

i.,....·(b_~....__....l.... ....t~..,..<vvt.i....,.,..., ___,[_._~ .... .... ......... Judge Advocate 
-r o -· 
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JAGH - CM 327480 1st Ind 

J!GO, Dept. of the Army, Washington 25, D. c. .JAN f /9'11 
TO: The Secretary or the J.rmy 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Boo.rd of Review in the case of' First Lieutenant Edgar w. 
Jordan (0-1115936), Corps or Engineers. 

2. Upon trial by general court-ffla.l'tial this officer was found 
guilty of larceny of the camera of another officer, in violation of' !rticle 
ct War 93. No evidence or previous conviction was introduced. He was sen
tenced to be dismissed the· service and to forfeit all pay and allowances 
due or to become due. The reviewing authority api;:roved only so much of 
the sentence as provides for disnd.ssal and f'orwarded the record of trial 
for action umer J.rticle of War 48. 

3. A swmnary ot the evidence may be .found in the review of' the_ Staff' 
Judge Advocate, Flying Division, Air Training Command, Randolph Field, 
Texas, dated 20 November 1947, which was adopted, with certain additional 
comments, in the accompanying opinion of the Board or Review as a state
ment or the evidence and law in the case. The Board of Review is or the 
opinion that the record of' trial is legally sufficient to support the 
findings of guilty and the sentence as approved by the reviewing authority 
and to warrant confirmation of the sentence. I concur in that .opinion. 

On 11 Septenber 194? the arner or the camera discovered that it was 
missing. A warning was sent to local police authorities and, on 23 Sep
tember 1947, the camera was discovered in accused's possession when he 
atteIPpted to sell it or have it appraised at a camera shop. The -accused 
and the owner of the camera lived in the sanie barracks and accused had 
been told of the. theft of the camera. The accused first explained his 
possession or the camera by saying that he had obtained it in Europe and· 
tha. t it had not been out of' his possess ion except when he loaned it to 
another officer who was taking a trip to ~xico. Later, he said he re
cently obtained it from a technical sergeant whom he knew very well, and 
still later he said he purchased it at an inn from a Technical Sergeant 
Ramstead whom he had never seen be.fore or since. The accused reiterated 
the latter account at his trial. Search was made for a man answering 
accused's description ot Ramstead but he could not be located. A witness 
for the defense testified.that at the inn in question he had obserYed a 
noncommissioned officer in possession of a camera while in the company of 
accused. 

4. Records of' the Arm:, disclose that the accU.9ed was born at Wal
ters, Oklahoma, on 23 May 1918. He attended high school at Wichita, 
Kansas, but was not graduated. He was employed a.s a drug and grocery 



store clerk and in oil field work. He enlisted in the Arrey on ;O Octo-
ber 1939 and was appointed a second liemtenant, Army of the lbitec States, 
on 4 Au&ust 1943. He was prom0teC: to first lie1Jtenant on 7 Septeroer-1944 
and to captain on 31 Decel!'ber 1945. he had one year tuid ei13ht months serv
ice in Europe. He was relieved from active duty on 28 January 1946 and 
was ·rP-called in the rank of first lieutenant effective 19 September 1946. 
His efficiency reports show three adjectival ratings of excellent and one 
of superior. He is divcrced or was recently in the process or being divorced 
by his wife. 

5. No rniti[;atin::; circumstances af,pear in this case. I, therefore, 
recOIIL"'.:end tJ-.at the sentence aa approved by tr.e reviewing authority be 
confirmed and carr5eu into execution. 

6. Inclosed is a form. of action destcr.ed to carry the above recom
menc:ation into effect :.tould it meet with your approval. 

2 !Gels ThrnN..S H. GP.EEN 
1 - Il8cord of trial 1-.:aj 0r General 
2 - Form of action !he Judte Advocate Ceneral 

------------------------------

5 

http:destcr.ed


. 



------------------------------

DEPART.MEN!' O.i<' THE ARMY 
In the Office of. The J\ldge Advocate General 

Washine;ton 25. D. c. 

JAGK - CM 32 7522 

17 FEB '1948 
UNITED STATES ) 

) 
PORT OF LffiHORN 

v. ) 
) 

Trial by G.C.M., convened at 
Leghorn, Italy, 4 November 1947. 

hla.jor MELVIN RAY RIPP1~ (0-2042731) ) RIPPEY, Dismissal, total for
and First Lieutenant JOIDi c. SIMPSON ) feitures and confinement for 
(0-2017603), both Corps of Military ) five (5) years. SIMPSON& Dis• 
Police ) Dlissal and total forfeitures. 

OPINION of the BOARD OF REVI:E.Vf 
SILVEP.S, ACKROYD and LANI'II:KG, Judge Advocates 

1. The record of trial in the case of the officers named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused were tried upon the following charges and specifics.
tionsa As to accused Rippey 

CHA.RGE Ia Violation of the 93rd Article of War. 

Specificatio:'l. la In that Major Melvin R. Rippey, Transportation 
Section, Headquarters MTOUSA, did, at or near Leghorn, Italy, 
on or a.bout 23 October 1947, with intent to do him bodily ha.rm. 
commit an assault upon Sergeant Rayford T. Dunn by striking 
him in and about the head, face and arms with a dangerous 
weapon, to wit, a pistol. 

Specification 2i In that Wajor Melvin R. Rippey, ***• at or 
near Leghorn, Italy, on or about 23 October 1947, did wrong
fully assault Sergeant Rayford T. Dunn and Corporal Willi8lll 
A. Worthington, two military policemen who·were then and 
there in the execution of their offices by causing a guard 
to point a pistol at the said Sergeant Rayford T. Dunn and 
Corporal ~1.lliam A. Worthiniton. 

Specification 3a In that Major Meh:i.n R. Rippey, Transportation 
Section, Headquarter& MTOUSA, with intent to do bodily harm, 
did. at or near Leghorn, Italy, on or a.bout 23 October 1947, 
collllllit an assault upon Corporal William A. Worthinet;on by 
striking him in the face with a dangerous weapon, to wit, 
a. flash light. · 
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Specification 41 In that Major Melvin R. Rippey, ***, did, 
with intent to do bodily harm, at or near Leghorn, Italy, on 
or about 23 October 1947, cOillIIli.t an assault upon Corporal 
William A. Worthington by striking him in a.nd about the taoe, 
head, aDi arms, with a dangerous weapon, to wit, a pistol. 

CHARGE Ila Violation of the 95th Article of War. 

Specification la In that Major Melnn R. Rippey, ***, did, at 
or near Leghorn, Italy, on or about 23 October 1947 wrongfully 
and knowingly use profane, insulting, and abusive language 
toward military police enlisted men, members of the United 
States Army, to wit, Sergeant Rayford T. Dwm and Corporal 
William. A. Worthington, who were then and there in the perform.
a.nee of their offices as military policemen, by stating to them 
"You a.re sons of bitches and you know you a.re sons of bitches" 
or words to that effect. 

Specification 2: In that Major Melvin R. Rippey, ***, did, at 
or near Leghorn, Italy, on or about 23 October 1947, wrongfully 
coer oe Sergeant Rayford T. Dunn and Corporal William A. 
Worthington to falsely report to their officer of the day that 
certain personal injuries received by them had been caused by 
them falling dawn stairs a.nd the said Major Rippey did then and 
there know the same to be false and untrue, and he did then and 
there threaten the said Sergeant Rayford T. Dunn and Corporal 
William A. Worthington with bodily harm if said order was not 
obeyed. 

CHARGE IIIa Violation of the 96th Article of' War. 

Specification ll In that :Major M:llvin R. Rippey, •••, and First 
Lieutenant John C. Simpson, 115th Military Police Compaey-, acting 
jointly and in pursuance of a common intent, did, at or near 
Leghorn, Italy, on or about 23 October 1947, wrongfully strike 
Sergeant Rayford T. Dunn, a military policeman who was then and 
there in the execution of his office, in and about the face, 
head, and body, with their fists. 

Specifications 2,3, am 4a {Finding of not Guilty). 

As to aooused Simpson 

CHARGE IIIa (Set forth above). 

Specification la {Set forth above). 

2 
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Accused pleaded not guilty to the charges and specifications upon which 
they were respectively arraigned. Accused Rippey was foUDd guilty or 
Charges I am II _and their specifioa.tiona am of Charge III a.nd Specifica
tion 1 thereunder. He wa.s found not guilty of Specifications 2,3 am 4 
of Charge III. Accused Simpson was found guilty of the charge and speci
fication upon which he was arraigned. No evidence of any previous convic
tion was introduced against either accused. Accused Rippey was sentenced 
to be dismissed the service, to forfeit all pay and allows.noes due or to 
become due and to be confined at hard labor at such place as the reviewing 
authority might direct for ten years. Aocused Simpson was sentenced to be 
dismissed the service a.nd to forfeit all pizy and allawanoea due or to bec0lll8 
due. As to a.ooused Rippey, the reviewing authority approved only so much 
of the finding of guilty of Specification 2 of· Charge I as involved a find
ing of guilty "of assault in violation of Article of War 96u and only so 
much of the finding of guilty of Specification 4 of Charge I as involved 
a finding of guilty •or committing an assault with intent to do bodily 
harm upon Corporal Worthington by striking the said Corporal Worthington 
in and. about the- face and head w1th a dangerous weapon, to""lfi-t, a. pistol. 11 

The reviewing authority approved the sentence as to es.oh a.ocused, remitted 
five years of the confinement adjudged in the case of accused Rippey and 
forwarded the record of trial for action under Article of War 48. 

3., Evidence for the Prosecution 

About 3alO a.m. on 23 Ootober 1947, Sergeant Rayford T. Dw:m and Corporal 
William A. Yforthing,ton, both members of Company B, 503rd Military Police 
Battalion, were observed leaving the 1':lghorn Central Police Station. Thia 
station was operated by the 503rd Military Police Battalion and the two 
enlisted men were members of a police jeep patrol on duty from midnight . 
to 6:00 a.m. . At this time, both were dressed as military policemen am 
their appearance "was very good, nothing wrong with them at all. 11 They 
were wearing military police arm ban:is and white helmets and each was armed 
with a .45 caliber pistol. The polioe jeep had no top (R 11,12,15•17,19, 
38). 

Shortly after the two military policemen had left the polioe station 
and while they were patrolling "Route 1" in the City of Leghorn, they 
noticed a jeep approaching from the opposite direction travelling at what 
they considered was &n excessive r&te of speed. The speed limit 01:n.Route 
1 was 20 miles per hour in the night time. This jeep 1r8.8 drina by an 
officer wearing a raincoat with no insignia of rank thereon am in the 
vehicle were two passengers, a ~lond headed girl" in front and a lieu
tenant in the back. "Recrea.tion vehicles," that is, military vehicles 
used solely for purposes of recreation, were required to be returned to 
their respeotive motor pools prior to 2 aOO a.m. Sergeant Dunn, who wu 
driving the police nhicle, decided to 11check11 the jeep, turned about and 
gave chase thereto. Travelling at a speed of about 50 miles per hour, the 



police vehicle pulled aiongside the jeep dfiven by the offioer, which was 
travelling at a rate of about 40 miles per hour, and Corporal Worthington 
said, "Lieutenant, pull over.• The officer laughed at this request and 
kept on going. The polioemen dropped back for a time, Sergeant Dunn blow
ing the horn on his jeep in an attempt to get the preceding vehicle to 
stop. Upon overtaking the officer's vehicle again, Corporal Worthington 

'made the same request as before and achieved the same negative result. 
Corporal Worthington, at this time, 11 figured he either stole it or some
thing." Once more falling to the rear of the jeep they were pursuing, 
Corporal Wortlu ?l{;ton, a oting pursuant· to the orders of Sergeant Dunn, fired 
two n-ounds into the air and another at a tire of the fleeing vehicle. Thia 
latter shot 11missed" the tire and went through the "left hand side" of the 
jeep driven by the officer. The jeep still continued on, followed by the 
military polioemen, until it arrived in the "loth Port area• where it waa 
brought to a halt by its driver, who proved to be aocused Major Rippey. 
Sergeant Dunn requested the Major to accompe.ny him to the polioe station 
but the Major refused, saying, "I'm not going nowhere with you son of a 
bitches, you shot one of nw men." The l1euteJ'l8.Ilt sitting in the back of 
the jeep was acoused Lieutenant Simpson and the female oooupant of the 
front seat was an Italian oivilian by the_ name of Santuzza. Zucohelli. At 
this time, acoused Simpson complained of having been hit by 11 one of the str~ 
bullets• and expressed a desire to go to.the hospital. Accused Rippey, al
though he stated that accused Simpson and Miss Zuochelli had been ait, said 
nothing to the policemen about having bean shot himself. When the police• 
men offered to take accused Simpson to the hospital, accused Rippey refused 
to allow them to do so. After the polioemen had come to a halt, Corporal 
Worthington cleared his pistol. He had three rounds in the clip and one 
in the chamber. The round in the chamber fell to the ground when he cleared 
his pistol (R 9,15.17,18,29,36-39,65,104; Staff Memo. No. 49, ~. J.fl'OUSA, 
18 June 1947). 

While conversine; with the two policemen, accused Rippey, who was the 
Port Provost Marshal. called to one of the oable guards under his oonna11d, 
a Private Sousa. When Private Sousa approached the scene, accused Rippey 
ordered him to put a roUild in the chamber of his pistol and the two 
polioemenwere inforued by accused Rippey that if they did not surrender 
their pistols. which were holstered a.t the time, to the guard, he would 
give the guard an order to shoot them. The policemen thereupon gave up 
their arms to the gue.rd who turned them over to accused Rippey. Accused 
Rippey placed a clip which Sergeant Dunn had given him when he surrendered 
his pistol into one of the pistols and threw a roWJ.d into the oham.ber. 
Accused Rippey then ordered the military police to get in the front seat 
of ~heir vehicle and precede him to his office in the Port Area. and gave 
the guard instructions to get in the back of the police oar to "keep them 
covered and if they moved to fire at them." According to the guard, the 
appearanoe of ·the two policemen was normal.at this time. A8 the police• . 
men were proceea1.ng towards the offi ci, of the Port Provost Marshal, foll01red 
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by accused Rippey in his jeep, a shot was fired from behind and ilwhizzed 
by" the police jeep. The party was observed going through the Port gate 
by the gate guard, accused Rippey' s vehicle following the police oar by 
about 10 feet. and at this time accused Rippey was pointing a .45 caliber 
pistol towards the police (R 19,20,39,40,66,68,69,75,76,112,113). 

Arriving at accused's office, the two policemen were shepherded in 
by the guard who had di~armed them. Accused Rippey entered the office 
at the same time -and complained that he had been shot in the thl.Ullb. There 
was blood "all over his thumb." The two policemen were lined up again.st 
the office wall and. for approximately an hour were required by accused 
Rippey to stand at attention. Accused Rippey had ordered the guard to 
keep the policemen covered and during this period he a.bused the two men 
verbally ani physically. He said to t:!:l.em, •you two son.a of a bi tohea is 
a bunch of killers, aren't youse" an:i required them. to reply in the affirm
s.tive. He called them "dirty rotten sons of bitches" alld "no good bastards" 
and declared that "if he had an automatic ·carbine he .would. shoot a pattern 
around the wall, tell them to take a step forward and fall dead. 11 Accused 
Rippey twice struck Sergeant Dunn on the je.,r with a pistol which he was 
holding in his hand and struck the sergeant on the.arm with the pistol 
when the sergeant raised his arm to ward off another blow. He then struck 
Corporal Worthington over the right eye with the pistol, stepped back and 
threw the pistol at Sergeant Dunn, missing his mark. Again walking over 
to where Corporal Worthington was standing, he hit the Corporal on the jaw 
with a flashlight, knocking the Corporal down. The Italian girl came into 
the office and said, 11 'Don't, don't,' or something," or "Stop, before some
body gets hurt," but accused Rippey "shoved her across the room and told her 
to get out of there" (R 21-23, 41-44. 68,69,72,74). 

While the two military policemen were in the Port Provost Marshal 1s 
Office, accused Simpson was observed going in and out of the room, ap
parently endeavoring to get through a telephone call to the sergeant of 
the guard of the Port Area and to the duty officer of the organization 
to which the two military polioemen belonged. According to Corporal 
Yforthington, accused Simpson was in the office about ten or fif'teen minutes 
"a.t the time" the Corporal and Sergeant Dunn "were being beaten" but the 
Corporal "didn't pay much attention" to the comines and goinr;s of accused 
Simpson. for 11 1 was looking a.t Sergeant Dunn over there in the corner." At 
one time, when Sergeant Dwm had gone into a clinch with accused Rippey to 
keep the latter from striking him, Corporal Worthington saw accused Simpson 
"smack" Sergeant Dunn on the back of the neck with his "fist. 11 The Sergeant 
then "went .down. 11 The room was "kind of dark" but Tis ion was "pretty good" 
because of "lights from the outside.• Sergeant Dunn did not know whether 
accused Simpson stayed in the room "all the time." He saw him only once 
and that was when he was 11hit" by a.ccused Simpson on the back of the neck J 
not on his "person" but on his clothing. At this time he was holding accused 
Rippey and although the "blows'' delivered by accused Silllpson "didn't hurt" 
and did not knook the Sergeant off accused Rippey. he released his hold 
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ott accused Rippey "a.i::ww~-" At this time, the Sergeant was "more or less 
knelt. 11 These "blows" "weren't hard blawstt and felt like a series of 
"rabbit punohes. 0 The Sergeant did not know whether aocused Simpson was 
merely trying to. pull him away from aoouaed Rippey. Aocording to Private 
Sousa., "it looked like" aocused Simpson "reached down and grabbed them 
a.nd tried to pull them.apart. 11 About 4s00 a.m. the desk sergeant at the 
Central Police Station received a telephone oall from aoous ed Simpson in
forming him tha. t the Lieutenant had been shot in the leg by 11two MPs of 
the 503d11 a.nd requesting that the duty offioer, Lieutenant William J. 
Gomes, 00100 to the Port Area (R 13,23,29-33,43,45,64,58,59,68,70,71,107). 

Sometime after Corporal Worthington had been struck with the flash
light, the corporal of the guard of the Port Area entered the offioe, and, 
together with Private Sousa, was sucoeasful in restraining accused Rippey 
from making further peysica.l attacks upon the two policemen. Accused 
Rippey then ordered the policemen to stand at attention and embrace each 
other, •1ike you loTe each other." Later, accused Simpson informed aocused 
Rippey that "the O.D. 11 was coming, whereupon aooused Rippey ordered the 
guard to march the two policemen out to the porch of the of'f'ioe building. 
Here they were a.gain lined up against the wall a.nd made to stand at atten
tion. He ordered Sergeant Dunn to explain the injuries to the two police
men upon the arrival of "the O.D." by stating that they had fallen down 
the sta.i rs. Both men agreed to comply with this order through fear that-. 
if they did not they lf'Ould again be beaten (R 21,22,45-47,70,71,80). 

About 4120 or 4130 a.m., Lieutenant Gomes, accompanied by Corporal 
Mattingly, arrived in the Port Area. He first talked to accused Simpson, 
who was standing near a jeep, and then saw accused Rippey 11in the a.rea. 11 

Acoused Rippey insisted that he turn his weapon over to the Port Area. 
sergeant of the guard and the Lieutenant did so beoause 11the impression 
that I got, when I wa.s requested to turn my weapon owr was that the 
shooting might oocur in that area, the Major didn't want it. 11 Corporal 
Lattingly also surrendered his weapon to the sergeant of the. guard. Lieu• 
tenant Gomes noticed Sergeant Dunn and Corporal Uorthington standing at at
tention on either side of the doo~ of accused Rippey's office, on the 
porch. They were under guard and the guard wa.s a.naed. Aa Sergeant Dunn•s 
hands were bleeding, the Lieutenant asked him the cause. Sergeant Dunn 
did not reply until "J.ajor Rippey told me that the men had fa.llen down and 
he told the sergeant. to tell me that they had fallen down, the sergeant 
agreed.• The Sergeant said, "Yes sir.• Lieutenant Gomes reooTered the 
guns of.the policemen from aocused Rippey and three rounds of ammunition. 
Seven rounds had been issued to ea.oh lllan. One of the guns, the one which 
had been issued to Corporal Worthington, had been fired and the other had 
not. Acoording to Corporal Worthington, he turned the clip from. his pistol 
over to Lieutenant Gomes "the 23rd when I came baok from the hospital 11 

(R 29,48, 77-82 ). 

At about 6a05 a..m. the two policemen returned to the Central Police 
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Station. Sergeant Dunn had blood on his ha.nd, a cut on one eye, which 
had turned black, and complained of a fractured jaw. Corporal Worthintton 
had "a large lump" on his right eye and it wa.s blackened. Upon examina
tion at the 61st Station Hospital in the early morning hours of 23 October, 
it was discovered that Sergeant Dunn had a compound fracture of the right 
maxilla (ju.at below the right eye). a compound fracture of the right side 
of the .mandible, a compound fracture of the left wrist, and a laceration 
of.the scalp about an inch and one-half long in the posterior parietal 
region. Accused Rippey was examined at the hospital at the same time 
u Sergeant Dunn. He had a sme.11, superficial laceration of the thumb 
which did not appear to be a gunshot wound, although it wa.s impossible 
to tell definitely whether it was or not. Sergeant Dunn told the doctor 
treating him that he had been "beat up by that major over there," point
ing to accused Rippey. Lieutenant Gomes being also present at the time, 
accused Rippey called the Lieutenant's attention to what Sergeant Dunn 
had said but did not dElly the accusation "at that time." A. blood sample 
was taken from accused Rippey's body and a blood alcohol test was performed. 
The result of this test showed an alcoholic content of five-tenths of a 
milligram per cubic centimeter. This amount o--:: alcohol in the blood is not 
~onsidered to be intoxicating by the medical profession (R 12,13,60-64,79). 

Aocused Simpson had & superficial laceration on one .Jenee, a deeper 
wound than that of accused Rippey. An X-Ra.y ahowed that accused Simpson's 
wound contained no foreigii body, although it appeared to be a gunshot 
wound (R 61,62 ). 

The pre-trial statements of both accused were received in evidence 
without objection by the defense after e. showing of their voluntary nature; 
accused Rippey's statement as Prosecution Exhibit 9 and accused Simpson's 
statement as Prosecution Exhibit 8 (R 89, 92 ). 

Accused. Rippey, in his statement, said that about 3a00 or 3a30 a.m. 
on the morning of 23 October. a.s he was driving back to his organization 
from a. party, a jeep pulled up alongside his vehicle. The horn on this 
jeep had sounded aevere.l times while following him. He glanced back. but 
being somewhat blinded by the glare of the jeep's headlights am being 
able to obsern only that the jeep had no top, he thought the vehicle 
belonged to a friend of his, one Major Voyer. who customarily drove a 
topless jeep. He w:aved to the pursuing vehicle and continued on his way. 
Thereafter, three shots were fired behind him and he came to a stop. The 
jeep 'Which had been following him pulled up in front of him and he then 
realized it was a military polioe vehicle. The passengers in accused 
Rippey's vehicle, Miss Zucohelli. and accused Simpson, both complained 
that they had been hit and accused Rippey noticed blood flowing from his 
rig~t thumb. The policemen got out of their jeep, and, in a "very belli
gerent" manner asked, ~rilzy in the hell didn't you stop?" Both "still ha.d 
their guns out." Accused Rippey replied that he did not know they wanted 
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him to stop and told the policemen that they "shouldn't shoot e.t people 
unless they are criminals." He then summoned one of the ca.ble guards 
stationed nearby and, placing the two policemen under arrest, gave the , 
guard.instructions to take them to the office. Arriving at his office, 

. he foWld that the lights were out due to a power failure so he had the 
military policemen stand at attention outside the office where there was 
a street light shinine;. He instructed the oe.ble guard, "I want you to 
have these two men stand age.inst this wall here, and they don't move. 11 

When Lieutenant Gomes came to the Port Area, accused Rippey told him to 
check the a.mmunition in the policemen's guns. The Lieutenant found two 
shells in one clip and one shell in another clip. Accused Rippey smelled 
both guns and came to the conclusion that each ha.d been fired recently. 
He was afraid of the two policemen, for they were apparently "very angry," 
their clothes were disarranged a.nd they were very bellit:;erent. They 
looked "as if they had been in a. fight with someone." "Their clothes were 
dirty and filthy, a.nd their belts were over to one side and one of them 
had blood on his mouth." The cable guard disarmed the two policemen and 
the only time accused Rippey touched their weapons was when he inspected 
them to see if they had been fired. Accused Rippey did not strike either 
of the policemen. He did not hit "anyone 11 with a pistol, with his hand., 
or with any other object. He did not tell the policemen how to explain 
their injuries. Miss Zucchelli did not come into the office at any time. 
Accused Rippey did not see aeyone strike the policemen while they were 
in the offi oe. Both accused PJ.ppey and accused Simpson had some drinks 
at the party they had attended that nii;ht but both were "certainly far 
from being drunk. 11 There had been a "little feud" between the 503rd and 
accused Rippey' s unit. Accused Rippey ha.d tried to break up the feud 
but "would rather the 503rd wouldn't even catch" him with an expired trip 
ticket. The trip ticket for the jeep he was driving when the incident 
in question occurred had expired at midnight a.nd he was going to his or
ganization to get it renewed before ta.king Miss Zucchelli home (Pros Ex 9). 

Accused Simpson, in his pre-trial statement, stated that while riding 
towards the Port Area in the be.ck seat of a jeep driven by accused Rippey 
at a speed of 27 or 28 miles per hour, the horn wa.s sotmded on a jeep 
following them. This jeep drew up alongside them and then dropped back. 
Thereafter three shots were fired and accused Simpson was hit in the knee. 
Miss Zucchelli., who was riding in the front seat with accused Rippey, was 
also hit in the knee. After the shots were fired, accused Rippey stopped 
and the jeep behind them, containine two military policemen, also came to 
a stop. The policemen were 11 a.cting a little belligerent and hostile. n 
They were wearing their helmets on the back of their heads "in cowboy 
fashion" their jackets were rumpled, their harness was not on straight, 
and "when they got out of the jeep they acted certainly as if they were 
guilty of doing something wrong, they acted like Italian people, waving 
and holding the pistols in their hands and waving them around like toys." 
Since "they were rather recalcitrant to answer the major's questions," 
accused Rippey called a guard who was stationed in the vicinity and 
placed the policemen under arrest. The guard got in the police vehicle 
with the policemen and the two jeeps proceeded towards accused Rippey•a 
office, the police car being in the lead. Accused Simpson "wouldn't be 

8 



sure" that any shots were fired on the Wfl:3' to the office. When the party 
arrived at the office, accused Simpson entered first to make telephone 
calls to his own organization and the 503rd Military Police Battalion 
Central Police Station.· The office wa.s in darkness and "only a minimum 
amount· of light" was reflected from outside J just enough so that people 'a 
outlines could be distinguished. He "lit a cigarette lighter, but it 
stayed lighted for only a few minutes and then went out. 11 Shortly there
after, a.ocused Rippey, Miss Zucchelli, the two policemen and the guard 
entered. Accused Simpson "could tell who was in the office by the Toices." 
He remained in the office a.bout ten or fifteen minutes and during this time 
"there was some noise that. could have been caused by someone bumping into 
the furniture, stumbling over something." He heard sounds "like someone 
dropped som,thing. 11 Leaving the office, accused Simpson bumped into 
someone, "walked into several people, including the door and a wall, and 
stumbled over a chair and a. table, and almost knocked a typewriter on the 
floor." He tripped once and fell down. The only thing he heard accused 
Rippey sa.y while in the office was, "What you men have done is a direct 
reflection on your former commanding officer which shows lack of proper 
training." After accused Simpson left the office, he went to a. nearby 

~ dispensary to have his wound attended to. He did not see the "faces" of 
the military policemen when they ca.me out of the office. 

Evidence for the Defense 

Lieutenant Colonel Fred A. Dunham, Major Harold Viniok, Major c. J. 
Addison a.nd Captain Charles Moeye.k ea.oh testified that accused Rippey•a 
reputation for truth and -veracity was good and that he was generally a.n 
excellent officer. He was not pugnacious nor had he ever by his actions 
indicated that he had a.n ungovernable temper (R 95-96; 97-98,99,100-101). 
Captain Pa.trick J. St. John and First Lieutenant William J. Gomes ea.oh 
testified that accused Simpson's reputation for truth and veracity was 
good and that he. wa.s a.n excellent soldier. Accused Simpson had never 
been seen to "fly off the handle" (R 92-94; 102-103). 

The Officers' Cla.sifica.tion Ca.rd of accused Rippey was received in 
evidence aa Defense Exhibit Band that of accused Simpson u Defense 
Exhibit .A. (R 101). It appeared from these exhibits that the efficiency 
ratings of both &ocused were excellent. 

Each accused. having been informed. of his rights a.s a witness in 
his own behalf. elected to remain silent (R 102,103). 

Evidence for the Court 

The court called as its witness Miss Santuzza. Zucchelli. She testified 
that early in the morning of 23 Ootober, while she wa.s riding in a. jeep in 
the company- of both accused, the following events occurred.a 
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•After we had left Leghorn on the Via Fiortina, we heard a 
vehicle blowing its horn. The Major thought it was a friend of 
his and he answered with his horn. We proceeded, we in front 
and the other vehicle in back. The other vehicle couldn't pass 
us at once because there was a truck on the other side on the 
left. The vehicle pulled up to us on the bridge going to Tirrenia. 
The Major said his ruune and pro oeeded. When he aITived at the 
railroad crossing the major stopped an::l. the vehicle pulled up 
with us. At the same time the major said that he was an officer 
of the 115, arxl then he proceeded. After a little while, I 
don't remember if it we.s before the first or the second bridge, 
the police caught up with us and said 1Iia.lt 1 and shot three 
times." (R 104-105) . 

The first time the police vehicle caught up with accused Rippey's jeep 
"it didn't se:y anything" but the second time •the police said to stop and 
the major said his rank.and his name.• 

itr.'hen they shot the jeep stopped and the Major stopped. 
The jeep had its wheels alongside with ours. The Major got off and 
so did the lieutenant. I got off but I didn't go near them. I 
heard they were talking and I heard the major call the sentinel 
of the 115. Then the major said -- I don't know because I don't 
Ullderstand English very well, and I saw the soldiers from behind 
because I was ste:ying near the jeep. Then I saw two of the 

· policemen get in the vehicle again, then those of the 115 behind 
those of the police. 11 (R 105) 

The witness did not 11think" there was acy further shooting after the guard 
got in the vehicle with the two military policemen. No one in accused 
Rippey's vehicle had "a pistol out at that time." 

"They arrived inside the camp in front of the offioe and 
e"Verybody got off. I was the last one because I we.a looking 
for the bullet in the jeep. First of all I searched for it 
in the dark, then I remembered there was a flashlight inside the 
jeep, then I got the flashlight and 1 fow:rl this bullet. I· 
climbed -- I got it, I climbed up the stairs, I met the lieu
tenant and I gave it to him. At th~t time somebody took the 
flashlight from me. I arrived at the door to see the lll8.jor." 
(R 105) 

Miss Zucchelli did not know who took the flashlight from her, it being so 
dark she could not see "where her hands were. 11 She took a step inside the 
office, which was very dark "because coming from the light" and ao ao
·cused Rippey 11right there next to the door." She said. "Stop enough. n 
meaning that she was tired am wanted him to take her home. but he told 
her "to go &Wfl¥ because this wasn't a place for :me.'' When she first ar
rived, she saw acoused Simpson "in the entrance hall." She saw him 
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11 very much outside" but was not sure ltif he came in or went out of the 
office. 11 She neither heard nor saw 11anything unusual II in the office, 
for when she entered the door it was.too dark to see anything and when 
she went outside she could not hear sounds emanating from the office. be
cause of the double doors. She wa.s in the office only about three or four 
minutes. lTh.en accused Rippey spoke to her in the office nit wasn't exactly 
e.s if he wa.s mad but as if ~ was troubling him, was bothering him. 11 She 
did not notice the appearance of the military policemen either before they 
entered the office or after they ca.me out (R 104-111). 

4. Discussion 

A,J to accused Rippey 

Charge I and its Specifioations 

under Specification 1 of Charge I, accused Rippey was found guilty 
of havinb committed an assault with intent to do bodily harm upon Sergeant 
Dunn by striking him in and about the head, face and arms with a dangerous 
weapon, to wit, a pistol. Under the finding of guilty of Specifiqation 
4 of Charge I, as approved by the reviewing authority, he was connoted 
of having committed the same type assault upon Corporal Vforthington by 
striking him in and about the faoe an:l head with a pistol and, under Speci
fioation 3 of that charge, he was found guilty of having assaulted the 
Corporal with intent to do him bodily harm by striking him in the face 
with a dangerous weapon, to wit, a flashlight. These specifications were·· 
laid .under the 93rd Article of War. No recapitulatio~ of the evidence 
set forth above concerning the activities of accused Rippey in and about 
his office in the early morning hours of 23 Ootober would appear to be 
necessary to demonstrate the correctness of the court's findings, asap
proved by the reviewing authority, with respect to these specifications 
and the charge under which they were laid. It has been held that a. pistol 
used as e. club is a. dangerous weapon (CM-293871, Harris, 30 BR (ErO) 111, 
114) and we are of the opinion that a flashlight used as a bludgeon may 
be likewise described (CM 324519, De.vis). That the assaults here 1.mder 
consideration were e.ooompanied by anintent to do bodily harm may fairly 
be inferred not only from the nature of the weapons used but also fro:n the 
extent of the injuries inflicted on the two policemen and from the vicious 
manner in which such assaults were oonaummated by a battery while the 
victims were held defenseless e.t gun point by a guard under aocused 
Rippey's command (CM 236547, Killian, 23 BR 51,53; CM 321915, Mccarson). 
The malignant attitude exhibited by accused Rippey' s words and acts with 
respect to the two policemen both before and after the episode in his 
offioe also serves to indicate his intention to do them bodily he.rm. 

Under the finding of guilty of Specification 2 of Charge I, a.sap
proved by the reviewing authority, accused Rippey wu convicted of having 
committed the assault therein described in violation of the·96th Article 
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of War. Although the a.ot of a. polioeman in shooting a.t the nhiole or 
person of' a. speeding motorist in a.n effort to apprehend him may be a.s 
fraught with danger, in its legal aspects, to the polioema.n as it is 
in the prospect of physical ha.rm being done to the fleeing driTer or the 
occupants of his motor ca.r (see People v. Klein, 305 Ill 141, 137 NE 145), 
we believe that the court and the reviewing authority were warranted in 
concluding that accused Rippey was not justified in ca.using the two mil
itary policeme:r:i, to surrender their arms at gun point after the chase had 
come to an end. In view of the showing by competent evidence that the 
policemen were not, in their attempt to complete their arrest, so wildly 
excited or unduly_belligerent as both accused, in their pre-trial state
ments, would have us believe, we see no reason to q.isturb these findings. 
Furthermore, although the policemen may have been, under the circumstances, 
somewhat overzealous in employing the me8lls they did in attempting to 
apprehend accused Rippey, it certainly cannot be contended that their con
duct in any way excused the brutal assaults upon their persons which fol
lowed and which were made the subject of Specifications 1, 3 am 4 of 
Chairge I. 

Charge II and its Specifications 

In Specification l of' this charge it was alleged that accused Rippey 
wrongfully and knowingly used profane, insulting a.nd abusive language to
ward the two military policemen while they were in the performance of 
their military duties, by stating to them, ••You are sons of bitches and 
you know you are sons of bitchea' or words to tha.t effect. 11 The evidence 
clearly meets the allegations by a showing that accused used obscene and 
opprobrious 18.Ilguage, to the same effect as the specific language alleged, 
toward the military policemen "While they were in the performance of duty• 

. Moreover, we are of the opinion that the voicing by accused Rippey of' such 
contemptible 18.Ilguage under the grossly despicable circumstances here 
shown to exist constitutes a Tiolation of Article of War 95, a.s alleged 
(see CM 252075, McPherson, 33 BR 325 328). Accused Rippey's guilt of Speci
fication 2 of Charge II (wrongfully coercing the. two policemen to make a. 
false report to their officer of the day as to the ca.use of their in.juries) 
was also clearly proved at the trial. Although aooused Rippey's coercive 
command in this respect was apparently directed principally to Sergeant 
Dunn and Sergeant Dunn actually ma.de the false report to Lieutenant Gomes, 
the coercion in question took place under such circumstances a.a to be 
equally applicable to Corporal Worthington a.nd to effectively prevent the · 
Corporal from uttering a denial of the falsehood. The threat of bodily 
ha.rm to the two policemen should accused Rippey' s order be disobeyed wa.a 
plainly inherent in the situation in which the order was given. We be
lieve this procuring of a fa.ls~ report by accused Rippey was, in view of 
the background against which it took place, a violation of Article of War 
95 (see CM 301840, Clarke, 24 BR (ETO) 203,2llJ CM 321309, Tisda.11) • 

.A.s to accused Rippey a.m Simpson 
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CharGe III and Speoifioation 1 thereof 

Um.er this oharge and speoifioation aooused Rippey and aooused Simpson 
were jointly found guilty of having wrongfully struok Sergeant Dunn in and 
a.bout the faoe, head and body with their fists, the Sergeant being a mili
tary polioeman in the exeoution of his office at the time. The only 
touohing of the person of Sergeant Dunn by the"rists" of either aoouaed 
in whioh it might be said·that both a.ooused jointly participated, appears 
to have been done by accused Simpson during the inoident in the office 
when Sergeant Dunn went into a olinoh with aooused Rippey. We must, then, 
assume that the specifioation was intended to be addressed to this event 
and that the oourt and the aooused must have Uilderstood it to have been 
so addressed. 

Corporal Worthington testified that he saw aooused Simpson "sma.ck11 

Sergeant Dunn on the back of the neck with his 11fist 11 and that the Sergeant 
then "went down. 11 The room was "kind of dark" but vision was •pretty good" 
because of •1ights from the outside." Sergeant DUD21., however, testified 
that the 11blows" delivered by aooused Simpson failed to knook him off Major 
Rippey, that they "didn't hurt" and felt like a series of 11 ra.bbit punches" 
and that he did not know whether aooused Simpson was merely trying to pull 
him. Pe:y from the Major. According to the guard, Private Sousa, it "looked 
like" a.ooused Simpson "reached down and grabbed them and tried to pull them 
a.pa.rt." Accused Simpson, in his pre-trial statement, attempts to explain 
the 

I 
incident by stating that he bumped into someone in the darkness of the 

unlighted off'ioe and tha.t he tripped onoe and fell down. The evidence in 
the reoord of trial relating to the length of time a.ooused Simpson wa.a in 
the off'ioe, his activities while there, and the degree of lighting in the 
room is inoonclusive, confusing and contra.di otory. All that clearly ap
pears with respect to aocused Simpson merely tends to show that he was in 
and out of the offioe, that he was trying to telephone his own. organiza
tion a.nd the unit to which the two polioemen belonged, that he was, from 
the first, concerned about medical attention for the wo\llld in his knee, and 

.that at one tims while a.ooused Rippey and Sergeant Dunn were grappling with 
e.,ch other, accused Simpson's hand oame in oonta.ot with the back of the 
Sergeant's mole. Having in mind the confusion which must have attended 
the nightmarish aoene in aoouaed Rippey'• office, we find the evidence in..! 
sufficient to establish, to a moral certainty, that accused Simpson'• aot/ 
of touching the person of Sergeant Dunn was wrongf'ul,. in the sense that , 
it was a battery, rather than a justifiable la.ying on of the hand.a in an' 
attempt to separate the struggling men. 

It is obvious, from the a.pproved findinga of guilty of the charge and 
•peoifioa.tion in question, that the court and reviearing authority f'ound 
theJ,11Selvea eatiafied beyond a reasonable doubt that a.ooused Silllpeon ha.d 
committed a wrongful battery upon the person ot Sergea.nt Dunn. Neverthe
leu, it is axiomatic that in a olou case the minds of men, though they 
be trained in the law, ms:y differ oonaiderably a.a 'to the conolusiona to 
be dron from the proof. In CM 320681, Via.toke, we had ooca.sion to saya 

13 

http:Sergea.nt
http:oonta.ot
http:contra.di


I I. 1. ' 
\ llf-4 ,' 

"In cases examined by us before confirmation pursue.nt 
to the second paragraph of Article of War so½, as is the oase 
here, it is our right and duty to weigh the evidence as well 
as to pass upon the formal legal suffioienoy of the record of 
trial. In weighing the evidenoe, we may arrive at a different 
conclusion than did the court and the reviewing authority, even 
though their conolusions are, strictly speaking, legally justi
fied by the evidenoe appearing in the record. Briefly stated, 
we are allowed in suoh oases a differenoe of opinion. Yfe, too, 
must be oonvinoed of aocused's guilt beyond a. reasonable doubt." 

As we have already intimated, upon the state of this record of trial we 
are not so oonvinced. Being of the opinion that the proof herein is not 
such a.s to exclude every fair and reasonable eypothesis except that of 
aooused Simpson's guilt of the charge and specification in question a.nd. 
that all the logical inferences to be drawn from the evidence adduced in 
respect thereto a.re as oonsiatent with his innocence as with his guilt, 
we believe that the findings of guilty as to this accused should be set 
a.side. 

Since. accused Rippey's guilt of Charge III and Specification 1 thereof 
must perforce be based upon the theory that he was particeps criminis in 
the unlawful battery supposedly committed by acouaed Simpson a.nd since we 
do not find in the reoord of trial sufficient evidenoe to establish the 
ooourrenoe of suoh e. battery, we are of the opinion that the findings of 
guilty as to accused Rippey of this oharge 8l'.ld specification should also 
be set aside. 

5. Records of the Department of the Arm:, shaw that acoused Rippey 
is 32 yea.rs of age. He attended high school for four yea.ra. He is 
married and haa one child. In oivilian life he worked a.s a roustabout 
in the Texas oil fields. He enlisted in the A.rr.rr:, on 8 May 1934 and 
served as a.n enlisted man until 13 February 1943, rilling to the rs.Ilk: of 
J11aster sergeant. On the latter date, while serving overseas in the South 
Pacific Area., he was appointed and commissioned a. temporary firat lieu
tenant in the Army of the United States. He was promoted to the temporary 
grade of captain on 11 September 1943 and to the temporary grade of :major 
on 26 September 1944, while still serving in the Pacific. On 23 Augus~ 
1945 he entered upon terminal leave to revert to inactive status on 15 
November 1945. At this time he was appointed a Major, Corps of Milita.ry 
Police, in the Officers• Reserve Corps. Thereafter, he a.gain entered the 
serviee as a.n enlisted lml.n with the rank of master sergeant. On 13 August 
1946 he was rec.alled to active duty a.s a. temporary major in the Corps ot 
Military Police a.nd by War Department Orders da.ted 25 September 1946 waa 
assigned to the Mediterranean Theater of Operations. While serving in 
that Theater in the grade of temporary major, he was, on 7 July 1947, 
promoted to the grade of lieutenant colonel, Corps of Military Police, 
in the Officers' Reserve Corps, with.out change in his a.ctin duty grade. 
The character of his service has been unifonnly excellent. He participated 
in the North Solomons Campaign and the Southern Philippines Campaign. 
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Reoords of the Department of the Army reveal that accused Simpson 
is 23 yea.rs of age and is Ullm8.rried. He is a. high school graduate. He 
entered the mili ta.ry service as a.n enlisted man on 3 larch 1943 and de
parted for overseas service on 23 Jul-y 1944. He participated in the 
campaign of Northern France, the Ardennes Campaign and the Rhineland Cam
paign as a radio opera.tor in a reconnaissance troop. On 5 l/JJ.y 1945, upon 
graduation from the Grown Force Officer Candidate School in the European 
Theater, he was connnissioned and appointed a temporary second lieutenant 
in the ArtirJ' of the United States and was assigned to the Infantry. He was 
promoted to the grade of temporary first lieutenant on 3 July 1946 and on 
26 October of that year was detailed from the Infantry to the Corps of 
Military Police. On 24 June 1947 he was e.ppointed a first lieuten&llt, Corps 
of Militar,r Police, in the Officers' Reserve Corps. The character of his 
service ha..s been exoellent. 

6. The court was legally constituted and had jurisdiction over ea.oh· 
accused and of the offenses. Except as noted, no errors injuriously af
fecting the rights of accused were committed during the trial. In the 
opinion of the Boa.rd of Review, the record of trial is legally insuffi-
cien1t to support the findings of guilty of .Charge III and Specification 1 
thereunder as to either accused, legally insufficient to support the. sentence 
as to accuaed Simpson, legally s.ufficient to support the findings of guilty 
as approved by the reviewing authority of Charges I and II and their speci
fications and legally sufficient to support the sentenoe as approved by the 
reviewing authority as to accused Rippey e.nd to warrant confirmation ~hereof. 
Dismissal is mandatory upon conviction of a violation of Article of War 95 
and is authorized upon conviction of an officer of a violation of Article 
of War 96. 
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JAGK - CM 327522 1st Ind 

JAGO, Dept. of the Ariny. Washington 25. D. C. MAR 10 i948 
TO a The Se aretary of the Aney 

1. Pursuant to Executive Order No. 9556 1 dated May 26. 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of ~jor Mailvin Ray Rippey 
(0-2042731) and First Lieutenant John c. Simpson {0-2017603 ), both 
Corps of Military Police.· 

2. Upon tria.l by general court-martia.l accused Rippey was fotmd 
guilty of having oamnitted an assault upon Sergeant Rayford T. Dunn, 
with intent to do him bodily harm, by striking him in a.nd a.bout the head, 
faoe and arms with a dangerous weapon. to wit, a pistol (Specification 1, 
Charge I), of having wrongfully assaulted Sergeant Dunn and Corporal 
William A. Worthington, Military policemen then in the execution of their 
offices, by causing a gua.rd to point a pistol at them (Specification 2, 
Charge II). of having collllllitted a.n e.asault upon Corporal Worthington, 
with intent to do him bodily harm, by striking him in the face with a. 
dangerous weapon, to wit, a. flashlight (Specification 3, Charge I) and 
of having committed an assault upon Corporal Worthington. with inte_nt to do 
him bodily harm, by striking him in and about the face, head and a.nns with 
a dangerous weapon. to wit, a. pistol (Specifioation 4, Charge I), all in 
violation of the 93rd Article of War. Under Charge II and its specifica
tions he was found guilty of having violated the 96th .lrtiole of War by 
having wrongfully and knowingly used profane, insulting and abusive lan
guage toward Sergeant Dunn and Corporal Worthington, then in the perform
ance of their offices as military policemen. by stating to them, qYou are 
sons of bitches and you know you a.re sons of bitohea• or words to.that 
effect (Specification 1. Charge II) and by having wrongfully ooerced 
Sergeant Dunn and Corporal Worthington. under threat of bodily harm, to 
falsely report to their Officer of the Day that certain persoDAl. injuries 
received by them had been caused by their falling down stairs (Specifica• 
tion 2, Charge II). Accused Rippey and aocused Simpson, tried jointly. 
under Charge III and Specifioa.tion 1 thereof', were ea.oh found guilty of 
having wrongfully atruok Sergeant Dunn, a military police.man then in the 
execution of his offioe. in and a.bout the face. head and body with their 
fis,ts, in violation of Article of Vfa.r 96. No evidence of acy previous 
conviction wu introduced against either accuaed. Accused Rippey was 
sentenced to be dismissed the service. to forfeit &11 pay and allowances 
due or to beoome due and to be oonfi:cecl at hard le.bor for ten years. 
Aocuaed Simpson was sentenced to be dismissed the service and to fortei t 
a.11 pay and allowanoes due or to become due. As to accuaed Rippey, the 
reviewing authority approved only so much of the finding of guilty or 
Specification 2 of Charge I as involTed a finding of guilty 11of assa.ult 
in violation of Article of War 96• and only so much of the findings of 
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guiltf of Specification 4 of Charge I as involTed a finding of guilty 
•or committing a.n a.su.ult with intent to do bodily harm upon Corpora.l 
Worthington by striking the said Corporal Worthingt~n in e.nd a.bout the · 
fa.oe and head with a dulgerous weapon, to wit, a. pi~~o1.•. The reviewing 
authority appro-ved the sentence as to ea.oh a.ooused, ~~mitted five yee.rs 
of the confinement adjudged in the oase of a.ocuaed Ripp.ey and forwarded 
the reoord of trial tor action unier Article of War 48. ·· . -

3. A summary of the evidence may be i'own in the a.cc011pa.nying 
opil'lion of the Boe.rd of Review. I concur in the opil'lion of the Boa.rd 
that the record of trial is legally insufficient to support the findings 
of guilty of Charge III and Specification 1 thereunder as to either a.o
cused, legally insufficient to support the.sentence a.s to accused Simpson, 
legally sufficient to support the findings ot guilty, as approved by the 
reviewing a.uthority, of Charges I a.nd II a.nd their specifications and 
legally sutf'ioient to support the sentence a.s approved by the reviewing 
authority as to a.ooused Rippey aild to warrant confirmation thereof. 

Sometime shortly after 3a00 a..m.. on 23 October 1947, Sergeant Rayford 
T. Dwm and Corporal William A. Worthington, military policemen, were en
gaged in oonduoting a. jeep patrol a.bout the streets of Leghorn, Ite.l.y. 
They were wearing milita.ry police arm. band.a and white helmets 8.lld ea.oh 
we.a armed with a .45 caliber pistol. Their -vehicle had no top. They 
noticed a speeding jeep approa.ching them from the opposite direction am 
gave oha.se thereto. u they pulled up_ alongside this -vehicle, which wu 
travelling a.t a speed of a.bout 40 miles per hour, they remarked that it 
was driven by an officer wearing e. raincoat with no insignia of re.nlc 
thereon. In the oa.ck seat of the -vehicle we.a a lieutenant am in the 
f'ront seat, sitting beside the driver we.a a "blond beaded girl.• The 
speed limit at this p,.rticular pla.ce wu 20 mile• per hour aild vehicles 
used for recreation purposes were not auppoaed to be on the road after 
2 zOO p.:m.. A.a the polioe -vehicle came alongside the vehicle driven by the 
officer, Corporal Worthington e.sked its drinr to pull over. The officer 
laughed at this request and kept on going. Dropping be.ck, the horn on the 
polioe ca.r was blown in order to get the preceding vehicle to atop, but to 
no avail. OVerta.king the jeep a.gain, Corporal Worthington made the same· 
request u before and achieved the same results. Sergeant Dunn, who wu 
driTing the police car, then ordered Corporal Worthington to fire at tlw 
jeep. The Corporal fired two rounds into the air and a third at the tire 
ot the fleeing vehicle. Thia latter shot missed its mark a.nd went through 
the •1ei't hand aide• of the.jeep driven by the otf'icer. The jeep still 
continued on i ta wa:y-, however, until it arri "V9d in the 10th Port Area., 
where it came to a stop. Dismounting, the policemen tound that the driver 
of the speeding car wa.a accused Rippey, the Port Provost ~rsbal, the oc
cupant of the be.ck seat wa.a acouaed Simpson, and pe.aaenger in the front 
~eat wu an Ite.l.ian girl named S&Jituzza Zucchelli. 

Accused Silllpaon immediately comple.ined of having been hit in the 
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knee •by one of the stray bullets" and expressed a desire to be taken 
to tbs hospital. w'fuen the policemen offered to take him, accused Rippey 
refused to allow them to do so. Accused Rippey also refused to go to 
the polioe station with Sergeant; Dwm. as requested. saying, 11 I'm not 
going nowhere with you aon of a bitches, you shot one of 'Il'l3' men. 11 Ac
cused Rippey then ordered a cable guard who was under his command and 
who wa.s stationed nearby. one Private Sousa, to approach and place the 
military policemen under a.rreat. He told Private Sousa to put a round 
in the chamber of his pistol and informed the polioemen that i.f' they did 
not surrender their pistols• which were holstered at the tima • to the 
guard. he would have the guard shoot them. The policemen thereupon gave 
up their arms to Private Sousa who turned them. over to a.ooused Rippey. 
The policemen were then instructed by a.ocused Rippey to get in their 
patrol ca.r and precede him to his offioe in the Port Area. He posted 
the guard in the baok seat or the polioe vehicle with orders to "keep 
them oovered e.nd it they moved to fire a.t them. 11 On the wa:y to the 
otfioe, followed by a.ocuaed Rippey and hi• party, a. shot was fired from 
behind and "whizzed by" the police jeep. 

When the group arrived at the offioe, the two policemen were taken 
inside and lined up again.st the wall. Accused Rippey gave the guard in• 
structions to keep them covered with his gun. He COlllpla.ined that he ha.d 
been shot in the thumb and the thumb of one hand was bleeding. The offioe 
was unlighted, but there waa a rather faint illumination from lights out
side. .Fbr arproxime.tely an hour. the policemen were required to s ta.nd 
at attention in the office, always under guard, a.nd during this time ac
cused Rippey abused the two men verbally and physically. He said to 
them., nyou two sons of a bitches is a bunch of killers, aren't youse 11 and 
required them to answer in the affirmative. He called them 11dirty rotten 
sons of bitches" and •no good bastards" and declared tha.t "if he had an 
a.utollllil.tio carbine he would shoot a pattern around the wall, tell them to 
take a step forward e.nd fall dead. 11 Accused Rippey twice struok Sergean-t 
Dunn on the jaw with a pistol which he was holding in his hand and atruck 
the Sergeant on the a.rm with the pistol when the Sergeant raised his arm 
to ward off another blow. Re then struck Corporal Worthington over the 
right eye with the pistol, stepped back and threw the pistol at Sergeant 
Dunn but missed. Age.in wa.lki,Df; over to where Corporal Worthington was 
•tanding. he hit the Corporal on the jaw with a .flashlight, knook:ing the 
Corporal dawn. 

\nii.le these events were taking place, a.ocused Simpson waa seen going 
in and'out of the office, apparently trying to telephone his own organiza
tion, the unit to which the two policemen belonged and the sergeant of 
the guard of the Port Area. On one occasion when Sergeant Dunn had gone 
into a clinch with accused Rippey to prevent the latter frOJll striking 
him, accused Simpson was seen to approach the struggling men. . Accord• 
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iDg to the testimozv of Corporal Worthington, accused Simpson "smacked" 
Sergeant Dunn on the back of the neck with his "fist." The Sergeant then 
"went down.• According to Sergeant Dunn, accuaed Simpson's "blows• .were 
not."hard blows,• felt like a series of "rabbit punches,• "didn't hurt" 
and did not knock him off a.ooused Rippey. They were delivered on the 
back of his neck; not on his "person11 but on his clothing. The Sergeant 
did not know whether accused Simpson.was merely trying to pull him SYray 
from accuaed Rippey. Private Sousa testified that •it looked like" ac
cused Simpson •reached dawn and grabbed them and tried to pull them 
a.part.• In his pre-trial statement, accused Simpson stated that at one 
time while he was in the unlighted office he bumped into someone. He also 
tripped once e.nd fell down. 

After accused Rippey we.a informed by accused Simpson that "the O.D. n 

from the policemen's unit was col!ling, he ordered the guard to march the 
two policemen to the porch of the office building. Here they were again 
lined up a.gain.st the wall a.nd ma.de to stand at attention. He ordered 
Sergeant Dunn to explain his injuries and those of Corporal Worthington 
upon the arrival of the Officer of the DB¥ by stating that they had fallen 
down the stairs. Both men a.greed to comply with his order through fear 
that if they did not they would a.gain be beaten. When, a.bout 4a30 a..m., 
Lieutenant Gomes, the Officer· of the Day_ of the unit to which the police
men belonged., arrived on the scene., accused Rippey insisted that he turn 
his weapon over to the Port Area. Ser~eant of the Guard and tha Lieute.zuu:xt; 
did so because of the illlpression he had received that "shooting might 
occur in that e.rea, the Major didn't want it." He saw Sergeant Dunn and 
Corporal Worthington standing at attention on.the porch of accused Rippey 1s 
office. They were under guard and the guard was armed. AJJ Sergeant Dunn1a 
hands were bleeding, the Lieutenant asked him the cause of his injuries. 
Sergeant Dw:m. did not reply unti1 111,i:,.jor Rippey told me that the men had 
fallen da.rn and he told the sergeant to tell me that they had fallen dOWll, 
the sergeant agreed.• The sergeant said, "Yes sir." 

AB & result or the beatings adlllinistered by accused Rippey, Sergeant 
Dwm received a compoulld fracture of the right ma.xilla, a compound fracture 
of the right side or the mandible, a com.pound fracture of the left wrist 
and a laceration or the scalp about an inch and one half long. Corporal 
Worthington had a "large bump" on his right eye and it was blackened. 
A blood alcohol test was performed upon accused Rippey shortly after this 
episode and it was discovered that the alooholio content wa.s five-tentha 
of a. 'milligram per cubio centimeter, an amount not considered intoxicating 
by the medical profession. Accused Rippey had a small, superficial lacera
tion or the thumb which did not appear to be a gunshot wound, although it 
was impossible to ~ell definitely whether it was or not. Aooused Simpson 
had a superficial laceration on one knee, a deeper wound than that of' ac
cused Rippey. This wound appeared to be a gunshot wound. 

Neither aooused testified at·the trial. Accused Rippey, in his pre
trial statement, asserted that he had not assaulted or in e.ey way abwied 
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either of the military policemen but that he had merely placed them under 
arrest because of his fear of the belligerent attitude which they exhibited 
after he had brought his vehicle to a. stop. At this time. they looked 
"as if they had been in a fight with someone, 11 their clothes were disarranged. 
both "still had their guns out" and they appeared to be "very angry. 11 There 
had been a. 11 little feud" between accused Rippey' s organization a.nd the 
unit to which the policemen belonged, whioh aocused Rippey had tri&d to 
break up. Accused Simpson, in his pre-trial statement. also asserted that 
the policemen were 11a.cting a. little belligerent and hostile" when the 
tv10 vehicles came to a stop. Their unifor1!1S were improperly arranged a.nd 
"when they got out of the jeep they acted certainly as if they were guilty 
of doing something wroDG• they acted like Italian people. waving and hold• 
ing the pistols in their hands and waving them a.ro\!.nd like toys. 11 

4. On 22 January 1948. Colonel Remington Orsinger. who had been tho 
reviewing authority in this case. appeared bef_ore the Board of Review and 
stated that upon further consideration he thought the term of confinement 
adjudged as to accused Rippey should be reduced to three years. Colonel 
Orsinger no longer occupied the position of reviewing authority with 
respeot to. this case at the time he appeared before -t,he Boa.rd of Review. 

5. Aocused Rippey is 32 yea.rs of age. He attended high school for 
four years. He is married and has one child. In civilia.n life he worked 
as a roustabout in the Texas oil fields. He enlisted in the Arm::! on 8 
~y 1934 a.nd served as an enlisted rna.n until 1:S February 1943, rising to 
the rank of master sergeant. On the latter date, while serving overseas 
in the South Pacific Area, he was appointed and commissioned a temporary 
first lieutenant in the Army of the United Sta.tea. H9 was promoted to the 
temporary grade of captain on 11 September 1943 and to the temporary grade 
of major on 26 September 1944, while still servinr; in the Pacific. On 23 
August 1945 he entered upon terminal leave to revert to inactive status on 
15 November 1945. At this time he was appointed a. Major, Corps ot Military 
Police, in the Officers' Reserve Corps. Thereafter. he again entered the 
service as an enlisted me.n with the rank of master sergeant. On l:S August 
1946 he was recalled to active duty as a temporary major in the Corps of 
Military Police and by War Department Orders dated 25 September 1946 Wa$ 
a.ssigned to the Mediterranean Theater of Operations. While serTing in 
that Theater in the grade of temporary major. he waa, on 7 July 1947, 
promoted to the grade of lieutenant colonel, Corps of Military Police. 
in the Officers' Reserve Corps, without change in his active duty grade. 
The cha.raoter of' his service has been uniformly excellent. He participated 
in the North Solomons Campaign and the Southern Philippines Campaign. 

Accused Simpson is 23 years of age and ii lmlll9.rried. He ii a. high 
school graduate. He entered the military aerTioe as an enlisted man on 
3 March 1943 and departed for overseas service on 23July 1944. He partioi• 
pated in the campaign of Northern France. the Ardennes Campaign and the · 
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Rhinelalld Campaign as a radio operator in a reoonnaisaanoe troop. On 5 
~ 1945, upon graduation from the Grown Force Offioer Candidate School 
in the European Theater, he wa.s commissioned and appointed a temporary second 
lieuten&Jrl; in the Army of the United States and was assigned to the Infa.ntry. 
He was promoted to the grade of temporary first lieutenant on 3 July 1946 
and on 26 Ootober of that year wu detailed from the Infau:xtry to the Corp• 
of :Mi.11ta.ry Police. On 24 June 1947 he wa.a appointed a. first lieute:aant, 
Corps of Military Police, in the Offioera I Reserve Corps. The character 
of his service was excellent. 

6. The Board of Review, upon ita examination of the record of trial, 
oam, to the oonoluaion that the a.llega.tions oontained in Speoifioation 1 
of Charge III must be held to have been addressed to the aot of aooused 
Simpson in touching or striking Sergeant Dwm while the Sergeant waa en
gaged in a struggle with accused Rippey in the latter' a office. After 
weighing the evidence adduced with respect to this charge and speoification, 
consistently with its duties under the second paragraph of Article of War 
5~, the Board also conolud.ed that the proof was not suoh as to exolude 
every fair and reasonable hypothesis except that of accused Simpson's 
guilt of having cammitted a. wrongful battery, a.a alleged, as distinguished 
tram a justifiable la.yiJig on of the hand.a in a.n a.ttempt to a eparate the 
atruggliDg men. I agree with both these conclusions. Since, u pointed 
out by the Board of Revi•, a.ocused Rippey'• guilt of this charge and 
speoi.t'ica.tionmust necessarily be based upon his being pa.rticeps criminia 
with a.oouaed Simpson in the oommisa:i.an. by the latter of a wrongful battery 
and sinoe the proof is not, in '1lf3' opinion, sufficient to eatabliah the 
wrongfulneaa of the battery in question, I aooordi.ngly recommend that the 
finding• of guilt;y · of Charge III alld Spe citioation 1 thereunder a.a to ea.oh 
accused. and the ae:at.ence as to aocuaed Simpson, be disapproved. In view of 
a.oouaed Rippey'• long and exoellent military record prior to the commiuion 
of these ot'fenaea and the recommemationa of Colonel OrsiJiger. I alao 
recommend that the aentenoe aa to accused Rippey,u approved by the revi•
ing authority, be confirmed but the period ot confinement 'be reduced to 
three years and that the sentence aa thus modified be carried into execu
tion. I further recommend.that a United Sta.tea Disciplinary Barra.oka be 
designated u the plaoe ~f confineme:nt. 

7. Incloaed 11 a fona of ·action designed to oa.rry into execution 
the foregoing recommendation aho it t with ;your approval • 

.... 
2 Inola THOMAS H. G1tEEN 

1. Record of trial Major Gemral 
2. Fol'lll. of action The· J\dge Advooa.te General 

( CCMO 131 March 24, 1948 ) • 
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DEPAR:rMENr OF TH& ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. c • 

. 
JACH - CM 327661 

UNITED STATES ) 
I. ) 

v. ) 
) 

. First Lieutenant IEONA.F.D H. ) 
TALYA.N (0-2026802), Headquarters) 
American Graves Registration ) 
Command, European A.rea ) 

AMERICAN GRAVES REGISTRATION COMMAND 
EUROPEAN ARE.l 

Tr:!a.l by G.C.M., convened at 
Hq, American Graves Registration 
Connnand, EA, Paris, France, 17 
and 21 November 1947. D;i.smissal 
and total forfeitures 

OPINION of the B~ OF REVlEW 
HOfTE:r:3TEIN, 0 1BR1EN, and LYNCH., Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. Accused was tried upon the follOlfing Charge and Specifications, 

CHA.RGEa Violation of the 93rd Article of War. 

Specification l: · (Finding of not guilty). 

Speci!ication 2s In that First Lieutenant Leonard H. Talman., 
Headquarters., American Graves Registration Conunand, European 
Area, Army of the United states., did., iµ conjunction with 
Private First Class Richard K. Ewing, 327th Refrigeration 
Truck Company., American Graves Registration ColUIJl8.Ild., 
European Area, Army of the United States., at Paris, France., 
on or about 9 June 1947, feloniously take., steal and cs:rry 
away four bottles or whiskey and one bottle of champagne, 
of some value less than twenty dollars {$20.00), property 
of the Societe des Hotels de l'Etoile., a societe anonyme. 

He pleaded not guilty to the Charge and the Specifications thereunder. 
He was found not guilty of Specification 1, but guilty of Specification 
2 and the Charge. No evidence or :i;revious convictions was introduced. 
He was sentenced to be dismissed tre service and to forfeit all pay and . 
allowances due or to become due. The reviewing authority approved the 
sentence, but recoIIIIIJ!nded that tm execution of the dismissal be suspended, 
and fanrarded the record of trial for action under .Article of War 48. 



3. The Bosrd of Review adopts the statement of the evidence and law 
_contained in the review of the Anerican Graves Registration Command 
(European Area) Judge Advocate, dated 28 November 1947. 

4. Records of the Army shOW' that accused is 33 years of age, married, 
and a high school graduate. In civilian life he was employed in sales work 
and store management. He had enlisted service from 27 May 1943 until 26 
September 1945, when he was commissioned a secom lieutenant, Army of the 
United States. On 3 J&i.rch 1947, he was promoted to the ran.lc of first lieu
tenant.' Re' sened in the European Theater of Operations from May 1944 to 
May' 1946, and again fl"om 25 July 1946 until the present time. Since 26 
Septe:oi:>er 1945 he has received three "Superior" efficiency reports and one 
"Excellent.• 

5. All menbers of the court present recommended that, in view of 
accused's past excel::e nt record, the execution of the dismissal be suspended. 

6. The court was legally constituted and had jurisdiction of the per
son and the offenses. No errors injuriously affecting the substantial rights 
of accused were committed. The Boa.rd of Review is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty and 
the sentence and to warrant confirmation of the sentence. A sentence to 
dismissal and total forfeitures is authorized upon conviction of a violation 
of tho 9Jrd' irticle of War. .. 

-,...--...~_,J,_.{)A(y__...h__________,, Judge Advocate 
I 
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1 4 .iMI~ ,._..,·_,JAGO, Dept. of the Army, Washington 25, D.C. 

TO: The Secretary of the Army 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Leona.rd 
H. Talman (0-2026802), Headquarters American Graves Registration Connnand, 
European Area. 

2. Upon trial by general court-martial this officer was found 
guilty of larceny, in conjunction with an enlisted man, of whiskey and 
champagne of value less than twenty dollars, property of the 11Societe des 
Hotels de 1 1Etoile, 11 in violation of Article of War 93 (Spec 2 of the Chg). 
No evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service and to forfeit all pay and allowances due or to 
become due. The reviewing authority approved the sentence, but by separate 
communication recommended that the execution of the dismissal be suspended. 
He forwarded the record of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the review of the 
American Graves Registration Command (European Area) Judge Advocate, 
dated 28 November 1947, which was adopted in the accompanying opinion of 
the Board of Review as a statement of the evidence and law in the case. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to 
warrant confirms.tion of the sentence. I concur in that opinion. 

On the night of 9-10 June 1947, accused was duty officer at the Hotel 
Astoria, Paris, Frame, Headquarters American Graves Registration Command. 
Private First Class Ewing was the guard on duty at the Hotel Astoria during 
accused's tour as duty officer. The second basement to the hotel was not 
occupied by the Command and was used as a liquor cellar by the Societe des 
Hotels de l 1Etoile. The door to this basement was equipped with a special 
lock, the key to which was kept in the possession of the manager of the 
Societe. 

During inspection of the rooms and offices in Headquarters, on the 
night in question, accused and Ewing while in the third basement to the 
hotel discovered a vent in the ceiling. Ewing entered the second basement 
through this vent and informed accused that there was liquor in the room. 
Accused told him to "ham it down," whereupon Ewing passed dawn to him 
several bottles of liquor and a bottle of champagne. Accused kept some 
of the liquor which he later appropriated to his own use and permitted 
Ewing to keep the rest. On 10 June 1947 a quantity of whiskey and some 
champagne was found missing from the wine cellar located in the second 
basement of the Hotel Astoria. · 
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In a pre-trial statement made about 19 September'l947 and again at 
the trial, accused admitted that he was involved in the ta.king of the 
liquor _but thought it was some that had been abandoned by an American 
organization. He stated that he ma.de no report of the discovery of the 
liquor or the vent opening into the second basement because of stupidity 
on his part, although he reported that various doors were open in the 
hotel and that typewriters were without covers. 

4. Records of the Army show that accused is 33 years of age, 
married, and a high school,. graduate. In civilian life he was employed 
in sales work and store management. He had enl.isted service from 27 May 
1943 until 26 September 1945, when he was commissioned a second lieutenant, 
Al"lcy' of the United States. On 3 March 1947, he was promoted to the rank 
of first lieutenant. He served in the European Theater of Operations from 
May 1944 to May 1946, and again from 25 July 1946 until the present time. 
Since 26 September 1945 he has received three "Superior" efficiency reports 
and one "Excellent." 

5. All members ot the court present recozmnended that, in view of 
accused's past excellent record, the execution of the dismissal be sus
pended. Private Ewing was tried by general court-martial and convicted 
ot complicity- in the offense charged against accused and also of breaking 
and entering on 28 June 1947, and the theft on that date of another quantity 
of liquor. Ewing was sentenced to be confined at hard labor for five months 
and to forfeit fifty dollars ($50) pay per month for five months. The 
sentence was approved but the confinement was suspended. 

6. In view of the recommendations of the reviewing authority- and 
the members of the court, together with all the circumstances o;f the case, 
I recommend that the sentence be confirmed but coilllDUted to dismissal., a 
reprimand and :forfeiture of $100 pay per month for three months, and that 
the sentence as thus commuted be carried into execution but that execution 
of the dismissal be suspended during good behavior. 

7. Inclosed is a form o? action designed to carry into effect the 
foregoing recommemations., should such action meet with ,-our approval. 

2 Incls THOM!S H. GREEN 
l - Record of trial Major General 
2 - Fom of action The Judge Advocate General 

( OCMO 17, Jan 20, 1948)• 
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DEPARTMENT OF TEE ARMY 

In the Office of The Ju:lge Advocate General 
Washington 25, D. C. 

~- · :- --94a1 7 L.t.. : I 

UNITED STATES EIGHrH JJlMY 
~ 

v. Trial by G.C.M., convened at ~ APO 343, October 8, 9, 10, 1947. 
Private First Class E~GENE ADAMS ) Sentence as to aocused Shellaa 
(RA 32711129) and Technician Fifth ) Acquitted. As to accused Ada.msa 
Grade .ALFRED· LEE SBELLS (RA 39445212 ), ) Dishonorable discharge (suspended), 
both of Headquartera and Headquarters ) total forfeitures and confinement 
Battery, 933d Antiaircraft Artillery ) for five (5) years. Disciplinary 
Automatic Weapons Battalion. ) Barracks. 

OPINION of the BOARD OF REVmY 
SILVERS, ACKROYD and LA.NNING, Judge Advocatea 

· 1 •. The record of trial in the ca.se of the soldiers named a.bove having 
been examined in the Office of The Judge Advocate General a:ad there found 
legally insufficient, in part, to support the findings of guilty and the 
sentence a.a to accused Adams has now been examined by the Boa.rd r£ Renew 
and the Boa.rd submits this, its opinion, to The Judge Advocate General. 

2. Accused were jointly tried upon the following charge ani speoi• 
ficationa 

CHA.RGEa Violation of the 92nd Article of War. 

Specification• In that Technician Fifth Grade Alfred Lee Shells 
aild Private First Class Eugene H. Adams, both of Headquarters 
and Headquarters Battery, 933d Antiairorai"t; Artillery Automatic 
Weapons Batta.lion, JJ?O 603, acting jointly and in pursuance of 
a common intent, did, at or in the vicinity- of Yokohama, Honshu, 
Japan, on or a.bout 30 June 1947, with malice a.forethought, 
willfully, deliberately, feloniously, unlawfully and with 
premeditation, kill one Hideo Ya:mage.mi, a human being. by 
striking _him on the body w1th their hands am teet. 

Ea.oh accused ple.a.ded not guilty- to the charge and its specifica.tion. Ac
cused Shells was found not guilty of the charge and its 1peoifioa.tion. 
Accused Ada.ms was found guilty of, the speoifica.tion "except the words. 
'Technician Fi.f'th Grade Alfred U1e Shells,' •acting, jointly- and in pur!'" 
1uance ot a common intent, 1 a.nd 'with ma.lice aforethought, willtull7~ 
deliberately, feloniously, unlawfully and with premeditation kill one 
Hideo Yamagami • a huma,n being, by 1trildng him on the body- w1th their 
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hands and feet,' substituting therefor the words, 'willfully, feloniously 
and unlawfully kill one Hideo Yamagami, a human being, by striking him on 
the body,'n a.nd not guilty of the oha.rge but guilty of a violation of the 
93rd Article of War. No evidenoe of any previous conviction was intro• 
duced as to aooused Adams. Accused Adams was sentenoed to be dishonorably 
discharged the servioe, to forfeit all pay am allowances due or to beoom:i 
due, and to be confined at hard labor, at such place as the reviewing au
thority mitht direot, for a period of five years. The reviewing authority 
approved the sentence as to accused Ada.ma and ordered it exeouted but sus
pended the execution of that portion thereof adjudging dishonorable dis• 
charge until the soldier's release from oonfinement. He designated the 
United States Disoiplinary Barracks, Fort Leavenworth, Kansas, or else
where as the Secretary of the Army might dire ct, as the place of confine
ment. The result of trial was promulgated in General Court-t•rtial Orders 
No. 223, Headquarters Eighth J...nrw, APO 343, 17 November 1947. 

3. Evidence 

About lOaOO p.m. on 30 June 1947, accused and their two female com
panions, Kiyoko Seki and Umeko Kimura, were walking a.long the street near 
the Tsurumi station, Yokohama, Japan, having a short while before attended 
a party at which both accused had become intoxicated. A Japanese man, 
carrying .an umbrella and a psckage, passed them and a.s he did so he re
marked, niyara.shi,'1 or 11Chu,'1 the first word meaning "hate to look at11 

and the other 11disagreea.ble. 11 Acoused Adams asked Miss Kimura what the 
Japanese had said and she replied 11No good." Adams then turned toward the 
Japanese and asked him what he had as.id, whereupon the Japanese fled. Both 
accused gave chase and the Japanese man ran into a nearby meat market. Ac
cused Adams follc:,,ved him into the market.· :Miss Seki approached the market 
and waved to accused Shells, telling him to "hurry up." M she did so she 
heard accused Ada.ms, who was in the store. ask a Japanese, "Why did you say 
'disagreeable'" and heard the Japanese answer, •ram sorry.• -She then re
turned to where W.iss Kimura was standing near the station. In two or three 
minutes the "two aocused" e.nd about ~our Japanese ca.me out of the store. 
Accused Shells assumed "a boxer's stanoe" and a fight seemed to be in the 
making. Neither Miss Seki nor Miss Kimura saw what happened thereafter, for 
the lighting in the vicinity was poor and they were "terrified." The two 
accused finally joined their girl companions, accused Adams pulling accused 
Shells by the arm,· and the quartet continued on their way towards the home 
of one of the girls. The two soldiers did not seem to be in a hurry. Shells 
was ltwell drunk," could not walk by himself and had to be supported by Adams 
(R 8,10,12•14,16-19,21~26,67,96-99). 

Mr. Tomatsu Yoshida was an employee of a. meat market located near the 
Tsurumi station. On the evening of 30 June 1947. there was a gathering of 
the employees of the market for the purpose of celebrating the installa
tion of a refrigerator. Hi.dee Yama.ga.mi. a refrigerator mechanio, was 
present at this party. aocompanied by his father. Some sake haxi been served 
and a.11 those present a.t the celebration were quite drunk. Hideo's father 

2 

http:Yama.ga.mi


had •passed out" as had the two owners of the shop. About 10100 p.m. a 
man with a parasol am a package ra.n into the store followed by a colored 
soldier. The soldier clenched his fist, assumed a "pugilistic stanoe", 
and said something in English which Mr. Yoshida could not understand•. 
Mr. Yoshida saw another soldier outside 9.lld heard a. woman's voice request
ing the soldier who was inside the store to co:ire out. Being afra.id that 
there might be some trouble, Mr. Yoshida. let out through a back door the 
man who had been chased into his store. Y1hile he was doing this, he 
heard a Japanese say, "I am sorry, 11 but heard no "angry voices" or any 
"sounds of a scuffle." Arter he had let the man out, he walked back 
through his shop and looked out the door through which the soldier had 
come. Outside, he saw Hideo Yamagami lying on the ground about five feet from 
the wall of the building. Hideo wa.s lying on his back, "in the mud. u He wa.s 
"swooning" and "we could not understand what he wa.s saying" (R 45-55,91-93). 

Miss Tomiko Mori was one of the persons present in the meat market 
on the evening of 30 June. Around "10130 p.m." a Japanese "came rushing" 
into the store followed by a negro soldier.· Miss Mori heard the Japanese 

' yelling, •rt is a misunderstanding. 11 Another negro soldier was standing 
,., outside the entranoe to the store. After an "understanding" had been ap

parently reached, the "two negroes" went outside the store and Miss Mori 
went upstairs. She was told by someone not to look out the window but 
she did so and saw a. negro soldier strike the Japanese refrigerator mechanic 
on the right cheek, whereupon the Japanese fell over on his back with his 
head towards the buildinfi• Miss Mori "could not state" whether the blow 
was "hard or not violent and she'could not reoa.11 whether arry other blows 
were .struck. Her view wu partially obstructed by an awning so that after 
the Japanese fell as a result of the blow she could only see his body from 
the waist down. Thereafter, the soldier kioked the mechanic "two or three 
tilnes" on.the leg. Miss Mori did not see any other soldier at the time she 
looked out the window. There were four or five people standing about 11 dum
founded and looking on11 at the time the mechanio was beaten and after the 
mechanic fell he "appeared to be groaning• (R 25-31. 70-80). 

Mr. Yoshida, after he saw Hideo Ya.magami lying injured on the ground 
outside the meat market. summoned the military polioe (R 49). When they 
arrived, they found Hi deo on his back in the mud "in the entrance of a 
little alley, right next to the ourb. 11 They took him to the Namamugi 
Hospital and on the we.y 11 he was breathing awfully hea-vy. He didn't say 
a word" (R 63-66). At the hospital, it was found that Hideo was suffering 
from a. "hemorrhage of the brain. tt "From the outside, 11 there was a small 
abrasion "about the si~e of a nickel" behind the head, an abrasion on 
the shoulder blade and another on the right elbow. His pulse was very 
weak and he had no reflexes. Blood was flowing from his right ear. He 
died at 5112 a.m. • 1 July 1947. There were no signs or his having been 

;; "violently beaten• and there was 11 no sharp instrument involved." Death 
had been caused by the brain injury, a oonoussion a.nd tearing of the 
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capillary base resulting in internal bleeding. This injury could have 
been caused by a blow from a. shoe or boot "if the shoe was not hard or 
there·were no spikes or metal on the shoe." It could also have been 
caused uby a fall f'rom a man's normal height." Hideo had "liquor in his 
stomachn and had probably been intoxicated. Either a drunk or sober 
person could sustei n a brain injury like Hideo' s from falling (R 32-39, 
41-45). 

Accused Adams, testifying under oath in his own behalf at the trial, 
stated that on the eveninb of 30 June 1947, while walkin{; along the street 
by the Tsurumi station with acoused Shells and their two girl compallions, 
a passing Japanese :ma.de a re.mark to Miss Kimura.. Accused Ad.ams asked her 
what the Japanese had said and she replied that the remark was, "no good ... 
Accused Ada:ms then asked the Japanese what he had said but the Japanese 
turned and ran towards a butcher shop. Both accused chased him with the 
intention of bringing him back and making him apologize to Miss Kimura. 
Accused Adams entered the shop and the following occurred• 

"1.1ell, as I entered the shop, I saw several Japanese in the 
shop and I saw this Japanese ma.n that me.de the statement. He 
was standing behind a. meat block. The meat block was in the center 
of the shop. He wa.a standing behind the meat block, and I asked 
him, why did he make that remark; and he stood there and he looked 
e.t me, and he had his face all frowned up and everything, and I 
asked him, I said--I asked him again, 'What did you say?' and he 
wouldn't answer me. 

11So ·then a Japanese man walked over, one of the men that were 
in the shop walked over to me ani · he told me, asked me what was 
wrong. and I ·explained it to him to the best of my knowledge, 
speaking Japanese. So I asked him, 'Do you understand 11 He 
o.id, 'Yes. 1 I told him I was sorry for entering his shop, you 
know. So he asked me would I leave, so I said, 'Yes. 1 I said, · 
'I will leave but I want you to understand that I had no intentions 
of disturbir..g this shop or anything like that. 1 So he said, 'Yes, 
I understand,' and he told me in Japanese, 'Gomen-nasai.' He said, 
'Gomen-nasai. ' So I told him, 'No, I have nothing against you. ' 
He said, no, he was apologizing for this Japanese man that I 

"v I chased into the shop." (R 102)

" 
At this time,accused Shells was standing just outside the market surrounded 
by three Japanese men. One of the Japanese seemed to be "coming at Shells 
with his arms raised up like this, as if he was going to grab him.tt Accused 
Adams rushed out of the shop and pushed accused Shells out of the way. 
Th& Japa.ese then advanced towards accused Ada.ms. Adams hit the Japanese 
who fell to his knees. Another Japanese approached accused Ade.ms "from 
the opposite side" and, when Ade.ms threw up his hand as though to ward off 
-a blow, this Japanese turned and ran up an alley. Accused .Ada.ms chased 
him a short distance but soon turned back. As he turned, he saw a bhird 
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Japanese maa "trying to come into Shells." Shells was drtmk. "he was 
staggering and he had his hands up like this. holding his hands out." 
en his way baok to help accused Shells, Ada.ms was confronted by the 
Japanese he had struck before, who in the meantime had gotten up from 
the ground. This man "threw a. pmi.ch" at accused Adams, whereupon Adams 
hit him again, causing him to fall ba.ok against the wall of the market. 
Accused Adams then "grabbed" accused Shells by the a.rm,. and the two 
soldiers walked back to where the girls were waiting for them. Accused 
Adams "didn't intend to kill anyone," "didn't use any unnecessary force" 
and did not kiok the Japanese. After the Japanese man had been hit the 
seoond time and ha.d fa.lien against the wall, he "grabbed" at accused 
Ada.ms• leg. Accused Adams "yanked" his leg a.way from the Japanese man's 
grip and walked away. Accused Shells was in no condition to defend himself', • 
.A.coused Adams was also "intoxicated" (R 100-106). 

Accused Shells, in his testimony under oath at the trial, stated thata 

"First we met a Japanese and he said something that wa.s bad, 
the girl said it was bad. We started to ask him ~hat did he sa.y, 
and he broke and ran towards the butcher shop and we chased him. 
We went to the butcher shop and Adams was talking to him and he 
asked him, why did he speak 1No good.' 

"After that, I turned and started out. I heard the girl 
call me. I turned and started out, and when I started out, Adams 
came up behind he and pushed me,. and when I turned around I saw 
him hit a Japanese and there was some scuffling. I don't know 
exactly what happened after that." (R 112)

'--. 
The two soldiers had followed the Japanese to the butcher shop to inquire 
why he had said, "No good,." and to get him to apologize "if' he would" 
(R 112). 

4. Discussion 

Accused Adams, having been charged with the crime ot murder,. was founa 
guilty of the lesser included offense of TOlunta.ry manslaughter. The ques
tion here presented for our consideration is whether there ia evidence ot 
record affording a. reasonable basis for an inference that accused A.dams 
committed the offense of which he 'Was found guilty rather than the even 
lesser included offense of involuntary manslaughter. We state the prob-
lem in this manner, for we believe the oourt was warra.nted in comixlg to 
the conclusion that Hideo Yama.gami was the person a.ocused Adams admitted 
haTing struck, that this assault was the efficient cause of Hideo '• ·'demise 
and that accused Ada.ma' claim of' self-defense or defense of others should 
be rejected, there being an adequate showing that Adams a.nd Shells were 
the aggressors and had provoked the difficulty in v.nich Hideo met his 
death. (26 Am• Jur. p •. 267J CM 256162, Luoerno,. 36 BR 47,62J CM: 254535, 
Saunders, 2 BR (N.A.T~MTO) 265,263.) \Ye are of the opinian, howenr, 
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that the proof herein does not exclude a fair and rational hypothesis that 
Hideo•s tat.al wound was caused by a tall upon the ground or against the 
uJ.l of the meat market, which fall was, in turn, cauaed by a bl01r or 
blowa of the fist delivered by accused .Adams in such a manner and under · 
such circumstances as W'Ould have giTen rise to no greater o.t.tense than 
sillple assault and battery had death not occurred. We will take thia 
hypothesis to be the established fact in view of the legal insut.ticiency
ot the proof to point with moral certainty toward.a a more vicious cause 
of death. 

In paragraph 149!. of tbs Manual tor Courts-1'artial1 1928, it is stated: 

•Manslaughter is unlawtul homicide without malice atore-
thought and is either TOlmtary- or inTOluntary. 

•voluntary- manslaughter is wl»re the act causing the death 
is committed in the heat of sudden pas1ion caused by provocation. 

"Involuntary- manslaughter is hanicid.e unintenUonal.:cy- caused 
in the cODlld.ssion or an mu.awful act not amounting to a felony, 
nor likely to endanger lite, or by culpable negligence :1n perform
ing a lawful act, or in perf'ondng an act required by 1.aw.• 

Voluntary- manslaughter has also been deecribed as the intentional. lr1ll1ng 
of another without malice, as, tor exanple, in hot blood under the passion 
occuioned by adequate p-ovocaUon or in mutual combat o.t sudden origin or 
b,- the use ot excessive force in self-defense (Co111nonwealth v. Webster, 
5 Cush (llass) 295). · . 

These de.tinit.ions have often been misinterpreted and misapplied be
cauae of the mistaken notion that ever.r killing in hot blood, in mutual 
combat w l;v.use of excessive force in self-defense mq be described ae 
voltmtary manslaughter w1thout reference to the particular act which in 
tact 118.8 the efficient cause of death. Thia notion loses sight ot the 
tact that voltmtary- manslanghter is intentional homicide whertas invol1mtary 
manslaughter ie unin:tentioAAl homicide. True it is that one is pres\11118d to 
have intended the natural and probabl.8 oonsequences ot his act, but it an 
accused has taken the lUe of another b,- an act of his which would not oi-
dinaril1' be likeq to result in death it ca~ would be most unju.st to 
allow his ccnviction or TOluntar;y manslaughter to stand mreq because such · 
act occurred in a setting ot aroused paHions. Judges must separate the 
llheat from the chaff and, in a case falling within the class ot the exanple 
last put, must exorcise trom their minds the all too h'UJ!l&n tendenc;r to 
consider matters brought out in the recountal of the res gestae ot a homi
cide which are logica~ im.aterial to a legal dete:nnination of the grade 
of criminality of the killing. Volmtary manslaughter has all the earmarks 
o.t murder except t.hat the ele111nt ot malice aforethought which would oi-
dinarily- be interred from accused•e: conduct 1a held to be lacking becaUBe 
of the presence Cl! cirC1111stances 1111hich in tenderness tor the frailty ot 
m:iman nature the law cC11siders su.tticient to paJJ1a:\e the c:r1a1naJit,- ot 
the of.tense" (Canmomrealth v. Webster, supra). To state the proposition 
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another way, voluntary manslaughter is homicide which would be murder were 
the venom of th~ killer not excusable (CM 244183, Grant, 2 BR (NATO-MrO) 
45, 52); On the other hand, however, involuntary manslaughter could never be 
described e.s murder merely because of the absence of mitigating circumstances, 
for the very act of accused which set the stage for Death's appearance was 
one which would not ordinarily have had fatal consequences were it not for 
other contributing factors which were set in motion by accused's criminal 
negli6ence or other unlawfulness. Where an accused is held responsible, 
by '!i'ay of a conviction for involuntary ~.anslaughter, for the lethal result 
of the forces thus loosened, such responsibility is based not upon the 
theory that these forces naturally and probably flowed from his wrongful 
act but rather upon the basis that their existence and the chance of their 
operation were merely foreseeable in the light of human experience. Thus 
it cannot be said, even by construction of law, that he intended to kill 
(Commonwealth v. Pi.er ce, 138 Mass 165, l 78J 33 Harv Law Rev 633, 643J 
CM 287101, Davis, 10 BR (ETO) 79). 

Tested by the foregoing principles, was the offense committed by ac
cused Adams in the instant case involuntary manslaugb.ter or voluntary man
slaughter? Since death is not the natural or probable result of a. simple 
assault and battery with the fists, no intent to kill will be presumed 
therefrom although death is in fact caused thereby (People v. Crenshaw, 
298 Ill 412, 131 NE 576, 15 AL R 671J 24 AL R 666J see generally on 
this question, Rush v. Commonwealth, 296 Y'Y 724, 178 SW (2d) 408; Roark 
v. Commonwealth, 182 Va 244, 28 SE (2d) 693; State v. Wilson, 172 er"""""3'73, 
142 P (2d) 680J Commom.-ealth v. Gricus, 317 Mass 403, 58 NE (2d) 241J 
Commonwealth v. Kluska, 333 Pa 65, 3 A (2d) 391J State v. Frazier, 339 
Mo. 966, 98 SW {2d) 707). It follows then, that"s'Iiioe under the circum
stances here disclosed it ~ay not be presumed that accused Adams intended 
to kill Hideo Yamagami by reason of having assaulted the Japanese with his 
fist, the homicide resulting from such a.ass.ult can be of no higher grade_ 
of criminality than involuntary manslaughter (CM~. supra.). 

6. For the .foregoing reasons, the Board o.f' Review is of the opinion 
that the record of trial is legally sufficient to support only so much of 
the .finding of guilty of the specification of the charge as to accused 
Ad.8lllS as involves a finding that accused Adams did, at the time alld place 
alleged, unlawfully kill one Hideo Y8Jll8.gami, a human being, by striking 
him on the body, legally sufficient to support the finding of guilty with 
respect to the oha.rge as to accused Adams and legally sufficient to support 
only so muoh of the sentence as to accused Adams as involves dishonorable 
discharge, forfeitur~ of all pay and allowances due or to bec~me due and 
confi1:i.ement at hard labor for three years. ____ -

-~,,~Ju.dge Advocate 

Judge Advocate 

Judge Advocate 
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JAGK - CM 3Zr/3l 1st Ind 

JAGO, Dept. of the Anrq, Washington 2S, D.c. MAR ~ 5 1941 
TO a The Secretary or th:I Army 

1. Hereirith transmitted tor y-our action under-Article ot War 50½ 
as amended by the act ot 20 .August 1937 (SO Stat. 724; 10 USC 1522) 
and the act of l August 1942 (56 Stat. 732), is the record of trial in 
the cue ot PriTate Eugene H. Adams (RA 327lll29), Headquarters am Head
quarters Battery, 933d .Antiaircraft Artillery Automatic Weapons Bat
talion. 

2. I concur in the opinion of the Board ot Rerlew and for the 
reasons stated therein recODDD.end that only so much of the findings of 
guilty of the Specification of the Charge be apprond aa in-volves a 
finding that accused Ad.au did, at the time and place alleged, unla,._ 
fully kill one Hideo Yamagami, a human being, by str1lcing hill on the 
bod7, that so JllUCh of the sentence as is in excess of dishonorable dis
charge, farfeiture of all p~ and allowances due or to become due and. 
conrinaent at hard labor for three years be vacated, and that all 
rights, prbileges and propert., of llhicb. PriTate Adams has been depriTed 
by 'rl.r"ttW of that partion of the sentence so vacated, be restored. 

3. Inclosed 1B a f'orm of action designed to carry into effect this 
reCODme:a:lation should such action meet 111th your appl"OTal. 

2 Incls 
1. Record of trial 
2. Form ot action 

----------·· ----------- -------------
( GCl:.'.O 80, 1~rch 26, 19!.i8) • 
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DEPARTMENT OF THE ARMY 
(165)In the Office of The Judge Advocate General 

Washington 25, D.C. 

19 January 1948 
JAGH CM 327732 

U N I T ,E D S T A T E S ) FIFTH ARMY 
) 

v. ) 
) 

Trial by G.C.M., convened at 
Fort Leavenworth, Kansas, 28, 

General Prisoners A...TlCHIE E. ) 29,30 July 1947. Jackson: 
JACKSON, FLOYD J. OSBORN, 
HERMAN L. SNOV{ and EDDIE O. 

) 
) 

Acquitted. Osborn, Snow and 
Upshaw: Dishonorable discharge 

UPSHAW. ) and confinement for life. 
Disciplinary Barracks. 

REVIE'f by the BOARD OF REVJDV 
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the soldiers named above. 

2. The accused were tried upon the follow:ing Charge and Specification: 

CHA.RGE: Violation of the 92nd Article of War. 

Specification: In that General Prisoner Archie E. Jackson, 
General Prisoner Floyd J. Osborn, General Prisoner Eddie 
o. Upshaw, and General Prisoner Herman L. Snow, acting 
jointly and in pursuance of a common intent, did, at 
United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, on or about 2 May 1947, with malice aforethought, 
willfully, deliberately, feloniously, unlawfully, and 
with premeditation kill one General Prisoner Dewey Osborne,· 
a human being by striking his head against the wall and 
or floor; by striking him with their fists, and with some 
type of club, the exact pa.ture of which is unknown. 

Each accused pleaded not guilty to the Charge and Specification. Each 
accused was found guilty of the Charge and of the Specification, except 
the words "General Prisoner Archie E. Jackson;" and of the excepted words 
not gullty. Evidence of one previous conviction was considered as to 
accused Snow. Each accused, except Jackson, was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor for the term of his natural life. 
The reviewing authority approved the sentence, designated the United 
States Disciplinary Barracks, Fort Leavenvrorth, Kansas, or elsewhere 
as the Secretary of the Army rnay direct, as the place of confinement 
as to each accused, and forwarded the record of trial for action pursuant 
to Article of War 50}. 
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3. The Board of Review adopts the statement of the evidence and 
law contained in the review of the Fifth Army Judge Advocate, dated 4 
December 1947, but herein supplements so much of the discussion con
tained in paragraph Ja thereof as relates to the petition for clemency 
signed by some members of the court. 

4. This petition, attached to the record, is in the form of a 
letter prepared by the defense counsel, dated 5 August 1947, and is 
addressed to the convening authority, Commanding General, Fifth Arrrry, 
Chicago 15, lllinois, 11 Subject: Recommendation for Clemency in the 
case of General Prisoners Floyd J. Osborn, Herman L. Snow and Eddie O. 
Upshaw." The letter sets forth the following reasons upon which clemency 
was therein recommended: · 

111a• .A. general riot was impending, if not actually in 
progress, at the time of the incident on nhich charges were 
based in this case. Several other assaults and similar inci
dents between colored and white inmates had occurred dur:i.ne at 
least twenty-four hours prior to this crime. 

11 b. The evidence presented by the prosecution was purely 
circumstantial with the exception of one eye witness who was 
proven by the defense to be a drug addict and who himself was 
under suspicion as a participant when investigation of this 
matter was first started. 

11 c. Conviction was based on evidence in the nature of 
testimony by witnesses who themselves were inmates of the 
Disciplinary Barracks and the testimony appeared to be highly 
prejudicial and there seemed to exist a condition of witnesses 
blaming each other in order to save themselve1 from punishment 
for being parties to this incident and riot. 

11 d. Testimbny throughout the trial was of such a con
flicting nature that it was difficult for the court to judge 
proper credibility. 

11 e. There is a strong possibility that others may have 
been equally as guilty as the accused." 

The amount of clemency recommended is then stated as follows: 

11 2. As to the amount of clemency to be shown the three 
accused in this case, it is recommended that the sentence of 
confinement at hard labor for the period of their natural lives 
be amended to read 'for a period of twenty years'." 

Nine of the eleven members of the court joined in the reconnnendation for 
clemency by subscribing this letter. Four of these signed the letter 
without taking exception to any of the reasons for clemency stated therein. 
The other five members, however, noted their exceptions to all or some of 
tae subparagraphs contained in paragraph 1. 
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Considering the deleterious nature of the reasons stated in the 
. petition for clemency, we feel constrained to determine whether its 

adoption, without qualification, by more than one third of the members 
of the court is so inconsistent with the findings of guilt as to impeach 
the. findings and sentence. 

The pertinent query under this anomalous situation is., whether at 
the time of making its findings., the court was satisfied., beyond a reason
able doubt., that the accused ~e guilty of the offense of which they were 
convicted pursuant to the fundamental concept of criminal jurisprudence 
and as contemplated in the·Manual for Courts-Max_-tial., paragraph 78!• 

5. The Manual for Courts-Martial provides, that after a court-martial 
has sentenced an accused., 11 the defense may submit in writing for attachment 
to the record aey matters as to clemency which it desires to have considered 
by the members of the court or the reviewing authority. The rules of 
evidence are not applicable to such matters." (Para 81, MCM., 1928) It 
further provides, 

11 0ne or more recommendations to clemency, each signed by the 
members joining therein, may be submitted to the trial judge 
advocate for forwarding with the record. Such recommendation 
may include a reconnnendation for suspension of all or part of 
the sentence, including a sentence of dishonorable discharge. 
It should be specific as to amount and character of clemency 
recommended and as to the reasons for the reconti'Tlendation." 
(Para 81, MJM., 1928) · 

An illuminating discussion of recommendations for clemency is contained 
in Winthrop's Military Law and Precedents., Sections 677-678, pp 443-444, 
and the footnotes thereto. Among his comments with respect to recommenda
tions for clemency., Winthrop sets out the generally accepted rule as 
follows: 

11 This statement is not a proceeding of the court., and no part 
of the record of the trial. It is therefore notpr-operly in
corporated with or added to the sentence., but, in practice, is 
usually appended to the record as a separate paper. 11 

In the state and Federal courts it is generally held that., in the 
absence of a statute., the court will not receive the affidavits or testimony 
of jurors for the purpose of impeaching their verdict with respect to any 
matter essentially inherent in their verdict (Hendrix v. U.S., 219 U.S. 
99; Mattox v. U.S • ., 146 U.S. 140; 23 Corpus Juris Secundum, pages 1310-1314). 

In view of the Staff Judge Advocate•s treatment of this subject it 
is reasonable to assume that the reviewing authority construed the letter 
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in question as being just vrhat it purported to be, a plea for clemency, 
and obviously took the view that the lan.:,cruage therein was not to be 
construed as evidence in derogation of the findings and sentence. We 
have reached the same conclusion, for unless it is shown by competent 
legal evidence and under authority of law in .such cases provided, that 
the subsequent extra-judicial statements of the individual members of 
the court are manifestly repugnant or inconsistent with matters inherent 
in the court's findings and sentence, they are not to be received, ipso 
facto, as evidence impeaching the validity of the judicial procE;eding. 

In sc:rutinizing the petition for clemency, here under consideration, 
it is the opinion of the Board of Review that none of the reasons therein 
stated affords any reasonable or substantial basis to support a conclusion 
that the facts as recited are repugnant to the findings, nor are these 
reasons sufficient to show that the minds of at least two-thirds of the 
members of the court failed to consider t.he evidence sufficient to sU!pport 
conviction beyond a reasonable doubt. 

6. The court was legally constituted and had jurisdiction of the 
persons and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to support 
the findings of gullty and the sentence as to each accused. A sentence to 
death or imprisonment for life is mandatory upon conviction of violation 
of Article of War 92. 

,_~.._· _-r Judge Advocate,.,...___.._d.._.7/;_~~....______, 
1 

tu.Jl;t,l{J , Judge Advocate ~/~Y~/........___ 
, Judge Advocate c:f".d!-~4L~ 

4 



::JE?.1lJ:l'l':.:E1IT O? TIE ~il:Y (16?)
In the Office of The Judge Advocate General 

-..ashington 25, D.c. 

9 A~R 1948JA.GH CH 327733 , 

U N I T E D S T A T E S ) EIGHTH Alli,;Y 
) 

v. ) Trial by G.C .11., convened at APO 
) 343, 11 September 1947. Dishonorable 

Private First Class :!ID1iAH.D R. ) discharge (suspended), and confine
KP.E:":ZIE.l. (PA l2c46211), J05Jrd ) ment for tvvo (2) years. United 
Ordnance Service Company, ,u>O ) States ~isciplinary Barracks, Fort 
503. ) Leavenv,orth, Kansas. 

HOLDH!G by the 30A'ID OF REVIE:i 
HOTTENSTEIN, LYNCH and B?.A.CK, Jud.f;e Advocates 

l. The record of trial in,the case of the soldier named above 
has be~n examined in the Office of The Jud6e Advocate General and there 
found legally insufficient to support the findL,gs of :;uilty and the 
sentence. The record has now been examined by the Board of Review and 
the :Soard holds the record of trial legally sufficien-i:. to support the 
fi...,dini;s of guilty and the sentence. 

2. The accused was tried upon the follmving Charce and Specifica
tion: 

CHA.nm:: Violation of the 93rd Article of :iar. 

Specification: In that Private first Class Edvrard R. Kremzier, 
3033 Ordnance f!.ervice Company, did, at Yokohama, on or 
about 8 June 1947, como.it the crime of sodomy by feloniously 
,and against the order of nature having carnal connection 
per os with Technician Fourth 8rade Raymond D. :Joolittle, 
3053 Ordnance Service Company. 

He pleaded not guilty to and Has found guilty of the Charge and Specifica
tion. He was sentenced to be dishonorably discharsed the service, to 
forfeit all pay and allmrances due or to become due and to be confined 
at hard labor·at such place as the review-in:;; authority may direct for 
two years. No previous conviction was considered. Tl1e reviewing 
authority approved the sentence and ordered it executed, suspended the 
execution of the dishonorable discharge until the soldier was released 
from confinement and desi6nated the United States Disciplinary Barracks, 
Fort Leavem1orth, Kansas, or elsewhere as the Secretary of the Army mieht 
direct, as the place of confinement. The result of trial was published in 
General Court-; :a.rtial Orders No. 228, Headquarters ?ighth Army, APO 343, 
JO October 1947. 



3. Privdte First Class I.enus L. E. Smith testified that on 8, 
June 1947 at about 1730 hours he and a Private First Class Henry L. 
Sapp were on military police motor patrol duty in Yokohama, Japan. 
In the course of their tour of duty the witness and his partner were 
directed to check a Japanese shrine which was located in an 11 off limits" 
area. Upon arriving at the shrine, witness observed two soldiers per
forming an act of sodomy per os within the shrine while a third soldier, 
who was identified as the accused, was standing about ten feet away 
watching this performance. One Technician Fourth Grade Edward Tenrilliger 
was identified as the soldier who was observed with his pants 11 hal.f ways 
dmm, 11 the recipient of the act, and one Technician Fourth Grade Raymond 
D. Doolittle was identified as the soldier.who was observed performing 
the act of sodonzy- per os. Ylitness and his partner 11 immediately11 placed 
T/4 Doolittle, T/4 Terwilliger and the accused under arrest and ordered 
them to enter the military police jeep. A.Ll three asked :for 11 a break" 
implying that they wanted the military police to let them go. Witness 
stated that when the three soldiers asked for 11 a break," which was 
refused, T/4 Terwilliger told him, in accused's prese~ce, that the 
accused was 11 blowed first. 11 Witness further testified "* * * so I v,ent 
over and asked Kremzier, /J.ccuse,Y checked if he ·was 1blowecl first; and 
he stated that he was.~ 11 He /J.ccuse,f/ said he was 1blowed1 first and 
then watching at the corner. 11 Accused was standing approximately ten 
feet away when Terwilliger made the statement with reference to the 
accused, but witness could not state an opinion whether accused could 
have heard it. '.fnen asked, 11Did the accused sound an alarm when he 
recognized. you and Sapp coming up? 11 , witness replied, 11 1 cannot recall. 
any sound, sir. 11 (R 7-11). 

Ur. (formerly Private First Class) Henry L. Sapp identified the 
accused and testified substantially as follows: on 8 June 1947, he was 
on patrol duty with Private Smith when they checked a shrine off Route 
11 in an "off limits11 area. -:.Then they entered the shrine the accused 
was standing in the corner of the shrine, about 12 to 15 feet away from 
the other two. \'fitness walked past accused and saw Terv,illie;er sitting 
on the edge of the shrine with his pants down and Doolittle was standing. 
'l'erwilliger was getting a 11 blow job. 11 :ii.tness did not say anything when · 
he passed accused. 11 * * * Pfc Kremzier /accused] hollered-I don't 
remember what. He hollered at the soldier that-was standing up ffeoolittl~ 
and I would say he /i.ccused7 called them by name--the one was sitting on 
the edge of the shrine with his pants down. He Lnoolittle/ looked around, 
seen it was an 1!P. Then he 65oolittl~ pushed the T/4 back [:erwilligeif 
and the T/4 he raised up sort of, raised his head up, turned around a.nd 
sat on the cut-off about eight inches wide. He 65oolittly turned around 
and sat on the edge of the shrine there. Then the soldier with his pants 
down sat on the shrine and put his pants up and asked for a break.a At 
the time witness and his pa_rtner Smith walked up to Doolittle and 
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Terwilliger and asked them what they were doing, Terwilliger stated 
that nhe @oolit-U~ was giving~ a blow job. 11 (Underscoring supplied) 
The jLCCused did not have much to say except that 11 he wanted a break11 

(R 12-14). , 

Mr. Hiroshi Kunimina of the 20th Criminal Investigation Department, 
Yokohama, identified a pre-trial statement, voluntarily nade by the 
accused in compliance with A.rticle of War 24, which was admitted in 
evidence, over objection by the defense, as Prosecution's Exhibit 1 
(R 15-16). The defense laid its objection under paragraph 114, }.:anual 
for Courts-I1rartial., on the theory that the introduction of the pre-trial 
statement was premature in that the record contained no evidence, either 
direct or circumstantial, of the corpus delicti. Prosecution's F..xhibit 
1 recites·: 

11 I met him outside of the beerhall. ~-ie were drinking beer 
for about an hour. We vrere talking to each other and Doolittle 
started,to bragg how he would blow us for 50 yen if we used a 
rubber and 150 if we didn't •• He also said that it would- be an 
additional 25 yen if the other guy watched. I only had 50 yen 
so Tervtllliger asked him if American money would be all right. 
He took 50 yen and 50¢ for rrry blovi job. He didn't finish it and 
gave me rrry yen back. Then he started on Terwilliger. \Jhen the 
MP I s came I was standing in a corner and Terwilliger was being 
blowed by Doolittle. 

/ s/ Ed-,va.rd R. Kremzier11 

At the beginning of the case the Trial Judge Advocate ma.de the 
following remarks in his opening statement: 

11 Prosecution· will present witnesses who will testify that 
the accused admitted to them that he had committed sodonzy- with 
Sergeant Doolittle as alleged in the specification concerning 
both the accused and Doolittle. This testim9ny will be evidence 
of the corpus delicti after which a signed_ confession of Kremzier 
will be introduced whicl:l implicates others."· (R 6) 

4. The accused was warned of his rights and elected to make an 
unsworn statement concerning the events wnich occurred at the Police 
Station after his arrest and at the time Prosecution's Exhibit 1 was 
se6ured from him (R 20). 

5•. Accused was charged and convicted of feloniously committing an 
act of sodomy, by having carnal connection per os, with one Technician 
Fourth Grade Raymond·D. Doolittle. His extra-judicial statement (Pros 
Ex 1) 'l'lhich is tantamount to a confession, was executed by him on the 
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date of.the alleged offense and shows that he admittedly committed the 
alleged offense for a stipulated consideration pursuant to a prior 
agreement. . ' 

· Paragraph 114a, Manual for Courts-Martial, 1928, prescribes the 
following rule of evidence limiting the use of an accused' a confession, 

.• oral or written, made out of court: 
~ -

"An accused cap not be convicted legally upon his unsupported 
confession. A co,urt J!IB.Y not consider the confession of an 
accused as evidence· against him unless there be in the record 
other evidence, either direct or circumstantial, that the 
offense·cha.rged bas probably been committed; in other words, 
there must be evidence of the corpus delicti other than the 
confession itself. Usually such evidence is introdµced before 
evidence of the confession; but a court may, in its discretion, 
admit the confession in evidence upon condition that it will be 
stricken out and disregarded in the ~vent that the above require
ment as. to evidence of the corpus delicti is not met later. This 
evidence of the corpus delicti need not be sufficient of itself 
to convince beyond reasonable doubt that the offense charged ha.a 
been committed, or to cover every element of the charge, or to 
connect the aqcused with the offense." 

The principal question presented is whether the record of trial con
tains evidence, either direct or circumstantial, other than the accused's 
confession, that the offense charged (an act· of sodomy per os between 
accused and Doolittle) has probably been committed, thus authorizing 
consideration of accused's confession to support the findings of guilty 
under· the foregoing rule. · ·. 

The undisputed evidence shows that at the time and place alleged, 
two miJ.itary policemen discovered Doolittle and Terwilliger committing 

· an act of sodomy per os inside of a Japa.nes~ shrine which was located 
in an "off limits" area. Accused was in the room with the perpetrators 
of the criminal act watching them. ,rit appears that when the military 
policemen entered the shrine., accused "hollered" at Doolittle and 
Te1"1Villiger and "called them by name." It 'also appears that as a 
result of accused's warning, Doolittle looked around and seeing that 
it was the military police, he pushed Terwilliger away thus terminating, 
his act of sodomy upon .him. · The evidence also shows that while only 
Doolittle and TeI'Vd.lliger were "caught in the act" of committing sodomy· 
and while accused, apparently, was only standing by watching the act, 
nevertheless, the accused as well as Doolittle and Terwilliger begged 
the military police for 11a break," inq.icating that they wanted the 
military police to let them go. Under these circumstances., accused's 
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acts and declarations reasonably support the inference that he was 
acting in consort or· collusion with Doolittle and Terwilliger and that 
his presence in the shrine with them, in such a remote "off limits 11 

area., was not that of a mere bystander but rather as that of a partici
pant, accomplice or co-conspirator. Although the evidence to this 
extent does not., of itself., establish the corpus delicti of the specific 
offense charged., such a shO\ving becomes materially relevant thereto when 
it appears that the acts and declarations of a conspirator or accomplice., 
made during the commission of a crime., reveal the nature and scope of 
the common design and incriminate the accused (Par 114.c, MCM, 1928). 
There being a showing made that accused vras connected with the commission 

_of an unlawful act of sodorzy with Doolittle and Terwilliber, it remains 
to be determined whether the acts and declarations of Terwilliger, 
observed at the time the crime vas interrupted by the military police
men, were admissible against the. accused to show in what manner accused 
was involved in the unlawful combination. Since the declarations in 
question appear in the record of trial as the statements of a person, 
not the accused, who is not present at the trial, their admissibility 
and competency is entirely dependent upon., and I:11.lst be found in., one 
of the recognized exceptions to the hearsay rule. In this regard., all 
the circumstances attendant to and surrounding the decla~ations and 
acts of a third person must be closely scrutinized to determine their 
relevancy and admissibility. 

According to the testimony of military policeman Sapp, it appears 
that when he interrupted the act of sodo!J\Y being committed between 
Doolittle and Terwilliger he asked th.em what they were doing uup there" 
/Japanese shrine7, and Terwilliger replied., 11 he /IToolittle7 was giving 
us a blow job. 11 - Obviously, Terwilliger' s statement, if admissible, 
bears particular significance, upon the corpus delicti insofar as his 
use of the plural pronoun 11 us," as used in his statement, could only 
have reference to accused and himself, and further., it carries the 
implication that accused, as well as himself, was at the shrine to be 
11 blowed11 by Doolittle., thus explaining accused's presence at the shrirle 
and the scope of their common design. 

According to the testimony of military policeman Smith, it was 
shovrn that when Smith placed Doolittle and Terwilliger under arrest and 
proceeded to get their names :i.mmediatelz after he entered the shrine, 
Terwilliger stated that "Pfc Kremzier /accused7 was 1blowed first 1 

• 
1
.
1 

Smith thereupon walked over to where accused was standing to get 
accused's name and asked it he was 11 blowed11 first to which question 
accused replied that he was. Witness referred to accused's admission, 
as follows.: "He (J.ccuserf/ said he was 1blowed 1 first and then watching 
at the corner. 11 

As a general rule, testimony of a witness with reference to acts 
and declarations of a participant to a crime are admissible in evidence 
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under one of the following recognized exceptions to the hearsay rule. 
The criterion _for admissibility of such testimony in courts-martial 
cases, under one of these, is established in paragraph 114c, Manual 
for Courts-Martial, which provides: -

11 In ca'ses where several persons join with a common c.J,esign in 
committing an offense, all acts and statements of each nade 
in furtherance of the common design are adr.rl.ssible aeainst all 
of them. It is immaterial whether such acts or statements were 
done or ma.de in the·presence or hearing of the other parties. 
The a~ts and statements of a conspirator, however, done or made 
after the common design is accomplished or abandoned, are not 
admissible against the others, except act~ and statements in 
furtherance of an escape. 11 

Therefore, if the declarations of Terwilliger can be said to have been 
made in the furtherance of a common design which was formulated between 
himself, Doolittle and accused and.if they were made before the common 
design was accomplished or terminated, then clearly, testimony vrith 
reference to the declarations would be admissible against the accused 
and such testimony would unquestionably constitute substantial evidence 
of the·corpus delicti. However, under the circumstances surrounding 
Terwilliger 1s declarations, the admissibility of testimony relevant 
thereto, is not necessarily lind.ted by the criterion established in 
the foregoing exception to the hearsay rule if it is shown that the 
declarations made were substantially contemporaneous with and so closely 
connected with the accomplishment of the unlawful common design as to 
be considered a part of the offense or offenses involved therein. 
Declarations ma.de under such circumstances are admissible in evidence 
as -exceptions to the hearsay rule as a part of the res gestae (CM 285325, 
Parrott, et al, 16 BR (ETO) 166,167). Concerning this exception, para
graph 115£, Manual for Courts-ira.rtial, 1928, provides: 

"Circumstances, including exclamations, declarations, and state
ments of participants and bystanders, substantially contemporaneous 
with the main fact under consideration and so closely connected with 
the main fact as to throw light upon its character, are termed res · 
gestae. Evidence of anything constituting a part of the res gestae 
is always admissible." 

A careful analysis of the events, acts and declarations encountered 
by the military policemen Sapp and Smith when they discoverea·accused, 
Doolittle~and Terwilliger engaged in an act of sodonw, leads the Board 
to the conclu~ion that Ter.villig~r's qeclarations were made so spon
taneously and contemporaneously with the cormnission and accomplishment 
of the common design in which all three men were participants that they 
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were clearly admiss'ible as a part of the res gestae, i.e., on the issue 
of accused's connection in the offense or offenses being committed at 
the shrine. Res gestae are .events speaking for themselves., through 
the instinctive words and acts of participants., but are not the words 
and acts of participants when narrating the events. What is said or 
done by participants under the immediate spur of a transaction becomes 
a part of the transaction., because it is then the transaction that 
speaks. In such cases it is not necessary to examine as witnesses the 
persons who, as participators in the transaction, thus instinctively 
spoke or acted. What they did or said is res gestae as part of the 
transaction itself. (Smith v. United States (c.c.A. 9th) 47 F~2d) 518; 
Busch v. United States (c.c.A. 8th) 52 F.(2d) 79). The fact that a 
statement was made in response to questions will not alone exclude . 
such statements from the operation of the res gestae rule. Statements., 
though in.answer to a question,,are nevertheless spontaneous and . 
instinctive where the surrounding facts and circumstances negative the 
thought that they might have been made with design or premeditation. 
(Lucchesi v .. Reynolds., 125 Wash. 352, 216 P. 12; Wharton's Criminal 
1i:vidence., 7th Ed., Sec 492 at pages 741 and 746). If a statement is 
actually involved in, andpu-t of, the res gestae., it is admissible even 
though it incriminates or tends to incriminate the accused (Green v. 
United States (c.c.A. 8th) 289 F, 236). This is true even though the 
acts or declarations are made after the termination of the conspiracy 
or unlawful design (White v. People, 79 Colo. 261, 245 P. 349; Fletcher 
v.· Comm., 239 Ky 506, 39 s.r:. (2d) 972; State v. Robey, 106 i1.Va. 427, 
145 S.E. 743), Thus, where a statement made to a witness immediately 
after a shooting., and while leaving the scene of the crime, by one 
jointly charged wit"h homicide with his father, to the effect that they 
had killed the deceased., it was held to be admissible as part of the res 
gestae of the crime. (Henderson v. State, 89 Tex·Cr:im Rep 21., 229 s.w. 
535). See.also (Hagood v. Com, 157 Va. 918, 162 S.E. 10, 601; Cox v. 
State, 109 Tex Crim Rep 437, 5 s.w. (2d) 147), Such evidence is 
admissible because it is deemed to be part of the transaction immediately 
surrounding the crime and upon the theory that the event is speaking 
through the instinctive words and acts of the participant, rather than 
.the participant speaking of theevent. · The distinction to be drawn 
under tlie res gestae rul"e being that' the acts or statements which are 
sought to be introduced may ac~uall.y-' ·occur after the. purpose of the 
conspiracy is achieved, aJn need not be · in furtherance of the connnon 
design (Alexander y. Com. 216 Ky- 376, 287 s.w. 933), It is also the 
rule that evidence of another and distinct offense is admissible if 
that offense v,as committed as part of the same transaction and formed 
part of the res gestae, or where it is so clear~ connected with 'the 
one for which the accused is being tried as to be inseparable from it 
(Jordan v. Com, 240 Ky J9l, 42 S.W. (2d) 509; Wharton• s Criminal Evidence., 
sec. 720., page 1211). This rule is a rule determining the relevancy., 

·and not the character or probative force of the evidence, and if the 
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statement in question Yra.S made under the spur of the criminal trans
action, it is immaterial whether it was an opinion, a statement of fact, 
or a mere exclamation. The distinctive feature of res gestae evidence 
from all of the other foregoing fields of evidence is to be found in 
the fact that the act, conduct or declaration, or object which is sought 
to be admitted as res gestae is.not offered for the truth or inherent 
probative force of the evidence, but rather from the fact that it occurs, 
or is to be found, within the criminal transaction itself, and tends to 
explain and elucidate the surrounding circuns tances of the crime charged 
(Vlhart~n's Criminal Evidence, Sec. 494, at pages 7$2,755). 

In Green et al. v. United States, 289 F. 2.36, the record shows 
that the lower court admitted evidence of the conversation between the 
government officers and the defendants in regard to the alleged attempt 
of bribery, on the ground that it constituted a part or the res gestae, 
and that the attitude of the defendants at the time., upon being in.f'ormed 
that they were government officers, would therefore be a deduction as 
bearing upon intent and good faith. The court held: "The evidence of 
the arrest of the accused, the attending circumstances, the persons in 
his coni.paey, the acts am conduct of the accused, his declarations, etc., 
a.re all proper as part of the res gestae, when., as here, the statements in 
question were made while the minds of the defendants were still acting 
under the excitement and influence or the imnediate circumstances of 
the arrest." (See also., 16 Corpus Juris, 553). 

As the rule is commonly stated and understood, the corpus delicti 
need not be proved independently of the confession beyond a reasonable 
doubt or by a preponderance of the evidence. The simple requirement 
being that to authorize consideration of accused's confession of a crime 
with which he is charged there must be adduced some evidence, outside 
the confession., tending to establish that that offense was ~robabl.y 
committed. 

In the opinion of the Board of Review the admissible evidence 
supporting accused's confessions is affirmatively established by 
Terwilliger' s declarations 11 he L5'oolittl~ was giving ~ @eaning 
Terrllliger and accused]' a blow job'' am by his declaration IIPf'c 
Kremzier IJ.ccused7 was-blowed first. 11 Additional· supporting evidence 
is found in the ?'act that accused and Doolittle were pres~nt together 
under such incriminating circumstances from which it could reasonably 
be interred that they were present and consorting together at the locus 
delicti !or the purpose of committing the alleged crime (C1J 236931, Kent, 
23 BR 179). The evidence thus adduced is legally sufficient to sustain 
accused's confession and to support the findings of guilty of the Charge
and its Specification. 

8 



For the reasons stated the Board of Review holds that the record 
of trial is leg&lly sufficient to support the findings of guilty and 
the sentence. 

1
...,,·!IE-•....,/',... __1.,.._/L ,a.-..·_____, Judge Advocate 

-~w 
__... ___ Judge Advocate (C_o_nc_urr_ed)_____., 
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(178) DEPARTMENT OF THE ARMY . 
In the Office of The Judge Advocate General 

Waishington 25, n.c. 
sr APR 1948 

JAGH CM 327733 

UNITED STATES ) EIGHTH ARMY 
) 

v. ) Trial by G.C.M., convened at APO 
) 343, 11 September 1947. nishonorable 

Private First Class EIXiA.."R.D R. ) discharge (suspended), and confine-
KREMZIER (RA 12246211), 3053rd ) . ment for two (2) years. United 
Ordnance Service Company, A.PO ) States Disciplinary Barracks, Fort 
503.. ) Leavenv<orth, Kansas. 

CONCURRING OPINION BY 
~YNCH, Judge Advocate 

• 

1. I concur in the statement of facts set forth in the majority 
opinion, but disagree as to the law applied to those facts, and concur. 
in the result. 

2. The evidence shows that a party of military police surprised 
Terwilliger and Doolittle during the commission of an act of sodomy in 
a room of a Japanese shrine. IDlen the military police arrived accused 
was present and shouted something to Doolittle and Terwilliger,. The 
three were placed under arrest and taken to the military police jeep at 
which time all three asked for 11a break. 11 Yihen this was refused , 
Terwilliger declared that accused was 11 blowed11 first. There was other 
evidence that when Terwilliger and Doolittle were first confronted 
by the military police Terwilliger declared that Doolittle was "giving 
us a 'blow job' •11 The majority opinion holds that the Terwilliger 
statements establish the corpus delicti of an offense.of sodomy com
mitted by accused at a time prior to the appearance of the military 
police. 

3. Admitting that there was established a conspiracy for the 
purpose of committing unnatural acts between accused., Terwilliger and 
Doolittle, and admitting that'the narrative statements of Terwilliger 
were made in connection with the res gestae of the conspiracy., the 
statements related to a past event. 

' The res gestae rule as set forth in Par 115b, Manual for Courts-
Martial, 1928, is·as follows: · -. · 

"Circumstances., including exclamations., declarations, and state
ments of participants and bystanders., substantially contempor~neous 
with the ma.in fact under consideration and so closely connecai;ed 
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with the :main fact as to throw light upon its character, are 
termed res gestae. Evidence of anything constituting a part 
of the res gestae is always admissible. 11 

' 
The ma.in fact under consideration in this case, in the majority view 
of the case, is accused's commission of an act of sodomy with Doolittle. 
It is not shown that Ter.villiger I s statement was substantially contem
poraneous with that alleged act, but was contemporaneous with the overall 
co:mmon design. The Terwilliger statements are not, therefore, admissible 
within the rule enunciated in the Manual. 

An examination of the cases cited in the majority opinion, to my 
mind, lends no support for the proposition that·a narrative· statement 
of a past event made substantially contemporaneously with a conspiracy 
,vill establish the corpus delicti of a prior substantive offense com
mitted during the course of the conspiracy. I find, therefore, that 
other than his confession there is no evidence that accused committed· 
an act of sodomy with Doolittle. 

4. The-record is, however, legally sufficie_nt to support the findings 
of guilty and the sentence. The competent evidence of record shows 
that accused, as to the act of sodomy committed by Terwilliger and 
Doolittle, was an aider and abettor, and as such was properly charged 
and found gu_ilty as a principal in the commission of an act of sodomy 
with Doolittle (CM 260781, l.1enschner, 50 BR 237,244). 

--~-A~~-,._,...,..........._.___, Judge Advocate Tl~ 
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DEPARTMENT OF THE .ARMY i 

In thtt ottioe ot The Judg• .ldvooate General (lAl.) 
Wa.1hington 25, D• c. 

JJ.GK.• CK 327842 

2Vq ''DU ·1943l,., \t\ 

t1B'I1'BD S1'.l.1'BS ) THIRTEENTH AIR FORCE 
) 
) Trial by o.c.:r..:., convened at Clark Field 
) AAB, Aro 74, Philippine Islands, 2,i.4, 

Ca.ptain DONII.LD G. COLEMAN ) 6,7,11 a.nd 12, June 1947. Dismissal, 
(0-677170), .&ir Corps ) total forfeitures and continament tor 

) three ( 3) years• Reformtoey. 

~-------------·----------------OPINION ot the BOA.RD OF REVIFA' 
SILVERS, ACKROYD a.nd LANNING, Judge Advooates 

~------------------------~----
l. The record ot trial in the case or the officer named &bOTe has 

been examined by the Boe.rd ot Review and the Board submits thia, ita 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following charges and specif'ioa.tion1 a 

CHARGE Ia Violation ot the 94th Article ot wa.r. 

Specitioationa In that Captain Donald G. Coleman, 24th :Bombard
ment Squadron, 6th Bombardment Group (W), did, at Clark Field 
Army Air Base, A.PO 74, on or about 25 November 1946 knowingly 
&nd wllltu.lly misappropriate one truck. 2½ ton, 6x6 cargo.,
Anti¥ serial number 414270., of the value ot mGt"e than $60.00. 
property ot the United States., furnished and intended tor the 
military service thereof. 

CHARGE II• .Violation ot the 95th J.rticle ot war. 

Speoitioa.tion1 In th.at Captain Donall G. Coleman. •••, did., at 
San FernaJ:ldo, Pa.mpaJ:1.ga, Philippine Islands on or about 4 
December 1946 wro:ogtu.lly and without proper authority oertif'y 
te the Regiatra:tion Clerk, Office ot the Diatriot Engineer, 
Prorlnoe ot Pampanga, Philippine Iala.nd1 as ·toll<M'u I 
oertify' Jeep, aotor No. _GN-264386 wa1 assembled by' pa.rt• 
ta.11:Bn trom. )a.bal&oat Ord.Da.noe Dump. that the motor nlllllber 1a 

. not on the wanted nhiole list and furthermore that I ha.ve 
personal knowledge ot its being auembled by, Juanito Karia.no, 
resident ot Sapang Ba.to, .AngelH, p.1., with the intent to 
defraud the United Sta.tea. 

Re plee.d.ed not guilty to and wa.s found guiity of all speoifioations and 
oh&rges. No eTidenoe ot preTious 9onviotions was introduoed. Re was 
aentenoed to be dismissed the aenioe., to forfeit all pay a.nd allo,ra.n.oes 
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due or to become due, and to be confined at hard labor at such plaoe as 
the reviewing authority mig;ht direct far a period of three years. The 
reviewing authority approved the sentence and designated the "United 
States Federal Reformatory" at El Reno, Oklahoma, as the place of con
finement and forwarded the record or trial tor action "pursuant to Article 
of War ·5o½." 

3. Evidence for the Prosecution 

Concerning Charge I and its Speoifioation 

· Blas Gonzales testified that he wa.s the owner of a furniture shop 
on the base at Clark Field e.nd that he became acquainted with the accused 
and a Captain Bray sometime before November 1946. Aurelio Guzman was a 
meohe.nio who made repairs on Gonzales' personal truck (R 115,116). Gonzalea 
had introduced Guzman to the accused and had told accused that Guzman waa 
a good mecha.nio. 

)(r. Aurelio Guzm.e.n, Gonzales' mechanic, .testified that he first met 
aocused about December 1946 when accused took him to the ".FW1' camp, shCMed 

'him. a truck and asked hilll to repair it, but he said he was "afraid to re
pair that truck." Accused told him, "Don't be afraid, it's not making 
trouble." Accused towed the truck in question, which Guzman steered, to . 
Modesto's Ge.rage (Angeles :Motor Works) where Guzman was employed. There 
the accused again told Guzman to put the truck in running condition and 
that he would pay tor the repairs and parts. Guzman identified the truck 
referred to above, which was admitted in evidence as Prosecution Exhibit ll 
and viewed by the court. The court granted the prosecution's request to 
withdraw the-truok at the conclusion of the trial a.nd to substitute photo
graph's thereof. The third day after the truck had been brought to the 
garage the acoused instructed Guzman that it anyone inquired about the 
truck to tell them that it waa his (Guzma.n's). At this same time the 
accused requested Guzman to paint the truck. He said he was "Afraid" to, 
but when accused told him not to be afraid he painted it. Before he 
painted the truak, it was "The Arm¥ Color" and there wa.s a star on top· 
of the hood, a "u.s. ArUJ'l mark" on the side a.nd rear, and a. "PN" on the . 
bumper. Guzmalipainted the truok blue. The aooused expressed hi• approval 
and paid him ,Plb.00 for the paint used. The. truck needed a new muffler and 
the accused told Guzman that he would get it (R 174,175,182-190). 

Upon croaa-examination Gusman stated that he went to Manila where 
he purchased a motor tor the truck. Gonzalea aocompanied him but did not 
know he intended to buy the motor nor did Gonzales furnish any ot the pur
chase price. Gu&man had obtained the money from hia 111.other-in-law. The 
sales slip tor th• motor was received in evidence as "Defense Exhibit .A.," 
which showed a aale or a motor to Guzman tor ;100. Thia motor was installed 
in the truck but the truok was still not in running condition as many more 

2 



(18)) 

parts were needed. The witness denied having received 8J1Y instructions 
from Gonzales with referenoe to the truck (R 190-205). 

The accused and Captain Bray told Gonzales that they had a truck in 
:Modesto's Garage (Angeles Motor Worka ). Captain Bray asked Gonzales, in 
the presence of acouaed, to have this vehiole registered in Gonzalas 1 

name but, inasmuch as Captain Bray had •no papers," Gonzales said he could 
not do this. He saw the truck referred to in the garage at Angeles in 
December 1946 (R 217-22-')• Gonzales further testified that his bookkeeper, 
Veneraoion, delivered a letter to him from the accused 'Which he de1troyed. 
Veneraoion corroborated Gonzales' testimony in this respect and stated 
further that accused waited for Gonzales several hours before le aTing the 
letter. The torn pieoes ot this latter, assembled in intelligible torm, 
were reoeived into evidence as Prosecution Exhibit 13 (R 234,236). It was 
read to the court by Gonzales as tollo.vsa 

"BJa s I In Connection with the truck, the man who went with 
me the day we took the truck to Angeles had already toli the 
investigators that we got it £ran the Motor Pool at the p.\f. 
Cemp. Therefore it will be wise for you to tell them that you 
got the truck in Manila and ta-red it here to repair it and that 
you towed it to the lW Camp to have me help with the repe.ir. 
After Jlf'/' mechanic looked it over, I advised you that you should 
get a new engine for it, and that I would be unable to woJ:k on 
it in my Motor Pool. You can also tell them that I pulled your 
truck into Modesto's garage. Tell them that the papers for it 
are in Manila and the next time you go there be sure to get papers. 
It would also be wise to take ths truok to Manila, at least for 
two or three weeks. 

"A.sang knows what to say about the other things. Don't worr1 
about it. The important thing is to keep your story straight. 
You can reach me during duty hours a.t Clark 437. After reading 
this note destroy it. 

' A genuine semple of the aocused's signature was reoeind in evidence 
for purposes of comparison as Prosecution Exhibit 10 wittlout objection by 
the defense (R 166). 

The aooused was examined orally prior to trial by the investigating 
officer, Lieutenant Henry c. Mass. Lieutenant Colonel Fisher a.nd Major 
Berry were also J;l"esent. Ee.oh ot the officers examined "Prosecution 
Exhibit J" for identitioation only and testified it was a. true and oom
plete record ot the questions asked and the answers given by the aocused 
(R 167,245). MProseoution Exhibit J" was not offered in evidence. Major 
Berry, over the objection of the defense, was permitted to testity concern
ing the pretrial examination by using the said "Prosecution Exhibit J1' &I 
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Juanito :Marie.no, residing a.t Sapa.nbato • .Angeles, Pempanga. was em
ployed by Blas Gonzalea as a. driver and chair mabr (R 41). He testified 
that he first met the accused at Gonzales' furniture shop and later at the 
shop of Modesto Berna.dino (Angeles Motor 11orks) before nDecember" (R 42, 
43). · The aocused brought a jeep to Modesto Bernadino•s shop and requested 
:Mariano to register it in his name. Mariano agreed because the accused 
told him there would be •no trouble• (R 4~-46). A.ocused suggested they go 
to e.n attorney and that Maria.no make an affidavit that the jeep had been 
assembled f'rau pe.rts taken from the camp. Accordingly when they arrived 
at the attorney's office. M:ariano told the attorney that the jeep was to 
be put in his name and that it was assembled. He swore to the affidavit 
before the attorney and Captain Coleman pe.id the fee. Marie.no identified 
the &i'fidavit (Pros Ex 7) a.nd his signature thereto (R 45-47) • .After 
they had left the attorney's office they went to the "100th MP's" where 
the aocused got •a paper about that size (indioa.ting 6x8)" (R 47-49). 
The following da.y Captain Coleman took *riano to San Fernando in a. 
light green colored jeep with •us Army" markings just below the wind
shield, but he did not notice aey numbers. At the Capitol Building in 
San Fernando Captain Coleman gave the affidavit and three other pt.pers 
to nthe man who issues licenses." 'While they were there "Captain Colema.n 
made a letter, a note" which he gave to the clerk who then went outside 
to inspect tho numbers on the jeep. Mariano signed an application for 
a license for the jeep (Pros Ex 1) and the jeep was registered in his 
name (R 47-63). Capta:ln Coleman took possesaicm. of the papers after the 
jeep was registered (R 89). 

Mariano testified further that he considered the jeep as a gift to 
him :f'ran Captain· Coleman because it was lioenaed in his (Mariano•a) 
n8l!l.e. .Although he did not have papers for the jeep he offered to aell 
it to Gonzales for ,Pl400, ,mo premised to pay him ;tl300 but never did. 
He signed the oerti:f'ioate of registration (Pros EE 9), once den the 
jeep was registered and again at the request of Gonzalea (R 62-66). 
Mariano stated that he did not assemble the jeep in question (R 71). 

Mro Conrado Del Rosario testified that he wa.a a.n attorney and lived 
at .Angeles, Fampa.nga, where he kept an office in his house. The accused. 
Captain Bray, and Juanito Mariano, ca.me to his offioe on 3 December 1946, 
at which time Maria.no told him that he had assembled a jeep from perts 
obtained from dumps and shops and that he wanted an affidavit prepared 
to that effect.· The affidavit we.s prepared and executed by Karia.no be
fore him &s notary. He did not charge any fee and even sustained the 
oost of the stamps. He g&ve the original affidavit to :Maria.no and a 
oopy to Captain Colemari. Captain Coleman did not gin him aey- of th• 
information or de.ta that -n.a put into the affidavit. They had a. oa.sual 
ccm:versa.tion on general matters (R 108-114). 

Mr• Elioio Miranda. testified th&t he wa.a the registration clerk 
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in the Office or the District Engineer, San Fernando, Fempa.nga, P.I. 
Juanito Marie.no and the accused oa.me to his office on 4 Deoember 1946. 
Mariano presented to him his af1'idavit and a clea.rnce oertifioate from 
the "lOoth :MP'•" for the purpose of registering a jeep. These papers were 
not sufficient and he said it woulc. be necessary to have 11 statement from 
a third party concerning the jeep before he could register it. Captain 
Coleman prepared such a statement in his O"l'ID. handwritillg in the following 
form.a 

"Certifica.te 
4 December 1946 

I hereby certify that jeep, Motor No. GPN - 254386, 
was assembled by parts taken from the Mabalacat Ordnance 
dump, that the Motor No. is not on the wanted vehicle list, 
and furthermore that I have personal knowledge of it being 
assembled by Juanito Mariano, resident of Sape.ngbato, Angeles, 
Fe.mpanga, p.r. 

Donald G. Coleman 
Capt. AC 
Provost Marshal Section 
Clark Field AAB u.s. Army" (Pros Ex 6) 

The application for registration (Pros Ex 1) was signed by Mariano and 
the inspection slip (Pros Ex 3) was prepared by Miranda after he had ob
tained motor and chassis numbers from the jeep. The originals of all 
papers used for registration of the jeep (Pros Exs 1-7) were identified 
by both the custodian of the records (R 9,10) and the witness. Miranda 
examined a jeep, admitted in evidence as Prosecution Exhibit 8 (R 15) 
and testified it was the same vehicle he had registered in the n8Jlle ot 
Juanito Ma.ri"ano who paid the registration fee of -;10.75 (R 11-18). 

Blas Gonzales testified that Juanito Mariano worked tcr him as a 
driver and made minor repairs on the truck which he drove. However, 
Aur•lio Guzma.n, from whom he had purchased the truck, :made all the 
major repairs (R 115-116). When he first saw the jeep in question it 
was being driven by Captain Bray in the area of his shop and it was painted 
green. Lo.ter, however, it was blue. Captain Bray, in the company of the 
accused, offered to sell it to him for ;fl400.00 on or a.bout 16 or 17 
January 1947. They said the jeep had been assembled at the "POii camp" 
and that it had been registered in the name of his driver, Juanito Mariano. 
Gonzales finall7 a.greed to pay them 11300 for it. Two or three days later 
Gonzales pa.id ,11000.00 to Captain Bray outside the shop and in return ha 
received the registration certificate for the jeep which he ha.d Mariano 
sign the next day. Although he promised to pay the be.le.nee or ,ZOO on 
the following Wednesday, he did not have the money that day, so he paid 
Captain Coleman on Friday beca.use in the meantime Captain Bray had gone 
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home. At that time he told Captain Coleman he was sorry to be late. but 
Captain Coleman said. "Blas. never mind, I gave Capt. Bray his share al
ready" (R 117-123). He could not produce any receipts for payment af 
the money ( R 124). 

Gonzales testified on cross-examination that in his pre-trial state
ment to Major Sam L• Huey, the Investigating Officer. he had stated that 
he purchased & jeep from Mariano. By way of explanation of this state
ment, he testified. "I bought it from him because the registration says 
his name, but I know the jeep is owned by Capt. Coleman and Capt. Bray. 
but the registration is in the name of Juanito" (R 137). He knew Maria.no 
did not ovn a jeep because it was understood that "Captain Coleman and 
Captain Bray are the ones who owned the jeep" (R 142). 

Justino Pangilien testified that about four months before the trial 
two captains came to his service station ("Dijon's") in San Fernando and 
as~ed him to paint a jeep ivory color. which he did. Prior to that date 
it was green in oo lor but he could not remember the markings. · He did not 
know whether he could recognize the jeep now because he heard it had been 
painted blue. He was not requested to examine Prosecution Exhibit 8 
(R 231-233). 

Esperanza Mana.sang wa.s the secretary for Mro Gonzales. Her nickname 
was 11Asa.ng," by which name Captain Coleman knew her. During the early 
part of February 1947, Captain Coleman came to the shop and she told him 
"Juanito and Delio were brought to the Provost Marshal's Office." He 
asked what they had said but she said she did not know. He then told her 
that if anybody came to the shop asking about the jeep she should tell 
the:a "that it was given to Juanito. that Juanito assembled it" (R 143-
145). 

Captain Milton Johnson, FinW1ce Officer at Clark Field, found from 
his records that Capta:in Coleman had purchased a Military Payment Order 
on 24 January 1947 for ~600.00 and that no other such order had been 
purchased by the accused since Captain Johnson had come on duty as finance 
officer in August 1946. The accused had been on duty at the Base sine• 
March 1946 and had been paid only his regular pay or allowances which , , 
amounted to about $226 per month after deductions were made for allo"bnents. 
According to accused's ps.y voucher. he did not claim any dependents (R 
150-156). 

Lieutenant Henry c. Mass, the investigating officer. identified 
Proseoutic:n Exl1ibit 8 as the ~:hicle he sa.w in the ps.rldne; lot at the 
Provost Marshal's Office, Clark Field, on about 25 February 1947, at the 
time he received orders to investigate the activities of Captain Coleman. 
He had scratched the hood "t" bring out the numbers underneath -when it 
was still an Anny jeep." He also found layers of paint. first bare metal; 
theu "OO~J ivory, yellow or cream; follov,ed by blue (R 172,173). 
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Lieutenant Mass interrogated the accused on 25 Feb~u.a.ry 1947, at 
which time Major Cooley c. Berry and Lieutenant Colonel John L. Fisher 
were present (R 157,170,177). Article of War 24 was read and explained 
to a.ooused (R 158,161,168). 

kia.jor Berry identified "Prosecution Exhibit J" a.s. a true and correct 
record of the questions asked and of the answers giTen by Captain Coleman 
on 25 February 1947. Over the objection by defense he used "Prosecution 
Exhibit J" to refresh his recollection as to certain of the testiJll.ony given 
by the aooused on 25 February 1947, and read certain portions direotly 
f'rom it, but it was never introduced into evidence (R 158,161). 

According to Major Berry at the interrogation 25 February 1947 Captain 
Coleman related the following concerning the jeep in question, 

"That he did not know that Blas Gonzales was the olllller 
of the jeep but thought, that as far as he knew, the jeep be
longed to Juanito Mariano; he knew the jeep that wa.s then 
painted blue wa.s at one time painted yellowJ he knew that the 
jeep was painted blue in Angeles. Later on Captain Colema.n 
stated he had no knowledge of the jeep being painted blue from 
its color of yellow; that Captain Bray had driven this jeep on 
several occasions while it was painted yellow but that he had 
never driven the jeep. Later on in the questioning with regard 
to signing the certificate in San Fernando Captain Coleman stated 
that his remuneration for signing the oertifioate wa.s the use of 
the jeep several times1 Captain Coleman further stated that he was 
present in Blas Gonzalea' furniture factory when hens approached 
by Juanita )48.riano who asked him it he would go to San Fernando 
and help him get this jeep registered, and that two or three d&ys 
later he dfd go to San Fernando with Juanito Maria.no for the pur
pose of registering this jeep that, to the best ot his knowledge 
he went in the jeep that waa ls gally assigned to him in hu 
duties here and that Captain Bray- was present w1th him but th&t 
Captain Bray took no active part in the registration of the jeep. 
Captain Coleman further stated that ho knew that Juanito Maria.no 
had been assembling a. jeep but he didn •t know other than that. 
Juanito Ma1;ia.no told him where the spare pe.rts oe.me f'rom which 
went into the assembly of the jeep, that all that he knew was what 
Mariano told him; that he did not have personal knowledge where 
the spa.re parts oame from. He further stated that he signed the 
oertifioate :in San Fernando at the request of the registrar and 
that he signed it upon his own authority. Captain Coleman was 
questioned as to his method of signing this o~rtifioate in San 
Fernando and Captain Coleman stated that he signed it 'Dohald G. 
Coleman, Captain, Air Corps., Upon being shown the oertifioa.te 
which shows Captain Coleman as having signed this certificate 
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•captain, Air Corps, Provost Marshal Section, Clark Field 
Army Air Base•, he stated that the registrar launr him to be 
from that office and asked him to sign it tb.a.t WfJ¥. Captain 
Coleman had previously stated that as Commandant of the Prisoner 
of Wa.r Camp he signed his name as 'Donald G Colema.n, Captain, 
Air Corps, Commandant Prison of' War Camp fa.' Captain .Cole:ma.n 
further stated tb.a.t he knew salvage property remained in the 
title of the United States Government and title oould not b• 

· Tested in other individuals. He stated that he knn that at 
the time he signed this certifioa.te in San Fernando, but did 
not give it muoh thought beoause the risk in-volved was of 
little importance. He stated that he signed the certificate 
e.nd that it included the Mabe.la.oat Ordnance Dump and the San 
Fernando Ordnance Dump frcm where Jua.nito Mariano h&i obtained 
spa.re parts to assemble this jeep. He further ata.ted tb.a.t it 
was probable that these spare pa.rts did come rrom. these two 
dumps, which he enumerated and that he lmew that the dumps in 
question were ha.ndled loosely. By •loosely• he meant, s, he 
stated, that security wa.a poor at these dt.l!llps and that Filipinos 
could go into these dumps and obtain spa.re pa.rte frail friends or· 
theirs on guard there J that to his knowla dg• such procedure had 
not been reported to the office in -whioh he wa.s connectedJ that 
he went to San Fernando to register this jeep in the name of 
Juanito Maria.no as a friendly gestureJ that he at no time ha.d 
knowledge or its aaleJ that he did not receive a.ny remuneration 
for this saleJ that he did not receive 1300.00 rrom Blas Gan,ales 
for the sa.le of this jeepJ that to hia .knowledge Captain Bray 
did not receive ,Pl000.00 for the sale of thia jeep." (R 163-164) 

· In addition to the a.bove, Capta.in Coleman said concerning the cer
tificate (Proa .~ 6) that he had not ginn :much thought to either th• 
legality or illegality of it. Although he knew some risk was involved 
it waa not of enough importance to give any further thought (R l64). 

Captain Coleman·wa.a a.sked the following queation at the interroga
tiaru 

•you have stated before that you knew it was illegal and· 
that title to the property remained in the government of all 
salvaged property and yet yo11 state that at the tilU you .signed 
this &ffidaTit you did not know you were violating a.ny Article 
of Wart" 

and his answer wa11 •It did not oocur to me a.t the time I wa.1 vioht:lng 
an Articie of War.•• (R 164-166) 

Concerning personal expenditures Captain Coleman said he pa.id to Bla. 1 
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Gonzales ;1'900 for furniture, but did not know the exaot date. H• had 
purohased a Military Pe.yment Order in the sum of $600.00 sanetilu in 
December or January (R 165). With respeot to the letter he left for 
Blas Gonzales (Pros Ex 13), the accused stated that he _had observed 
that anything left on Gonzales• desk would be picked up and read by other 
peop~e, so he had always stated in his letters that they be destroyed 
attar Gonzalas had read them. That is why he put "that" statement in 
"Prosecution Exhibit 12• (R 166,172). 

When Captain Coleman was asked during the oourse of the investigation 
it he had stated in his letter to Gonzales, "keep your story straight, 11 

he replied, "on the surface of that it appears to be self-inorim.inating" 
(R 168). . 

Seoond Lieutenant Lynn Hunter, the predecessor of Captain Baumgart 
as Motor Pool Officer for the 77th Air SerTice Group, testified that in 
February 1946 Lieutenant McGoff drove a jeep with registration number 
ending in 11 3093.11 He had not seen ,the vehicle since September 1946. 
It differed from other vehioles in that it was painted green and had 
diagonal stripes on the fenders. It also had a large star on the hood, a 
small star in the center of the rear of tha body, a.nd a small star on the 
front bumper. Other markings were in yellow paint and consisted of the 
serial number on eaoh side of hood and body. The last four digits of the 
serial number, a.nd the abbreviation for "13th Air Force" were on the baok 
and on the left hand rear bumper. 'When Lieutenant MoGoff was transferred 
from one organization to another he had taken the jeep with him and the or
ganization markings were changed in succession to "7th Airdrome Squadron,• 
11 301st Squadron" and lastly to "77th Air Service Group." Lieutenant Hunter, 
being motor pool oftioer for the latter organization. serviced the vehicle. 
Lieutenant MoGoff nenr represented the vehicle as his own but treated it 
as being government property, although at one time he did say that he as
sembled it. Lieutenant Hunter examined the jeep introduoed in evidenoe as 
ProsecutiClll Exhibit 8 and "would say it was the same vehiole as it was un
likely that another vehicle would be so much like it or have the same la.at 
four numbers" (R 19-26). Several photographs of the jeep, which were sub
stituted for the original exhibit at the conolusion of the trial show the 
figures "20483093" painted_thereon (Pros Ex 8). 

Cor pora.l James C. Welsh .of the 1129th MP Company at Clark Field, '· 
upon instructions of Second Lieutenant Pe.ul Boehm. Seourity Officer 
for the 77th Air Servioe Group, impounded on 4 October 1946 a. "light 
off-oolored green jeep" with serial number 20483093, which was.being 
driven by Technical Sergeant Fred Hamil. -who saI'diie had lost the 
trip tioket (R 25,26). 

Lieutenant Boehm desoribed the impounded jeep as being an •otf shade 
green" with yellow numbers 11 2048309311 on the hood. Unit ma.rkinia of th• ' 
77th Air Service Group were also painted on the jeep in yellow. Also 
the "TA sticker• on the windshield was torn in half whioh were the h&lvea 
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of two different stickers. The right half had the la.st four numbers but 
they appeared to have been typed over. The vehicle was not on the prop
erty books of the 77th Air Service Group. nor was it an the "wanted list" 
of vehicles. Lieutenant Boehm said further that to his knowledge no one. 
ever came to claim the jeep nor was the vehicle ever properly released 
(R 26,27). 

Captain Vernon Baumgart, 358th Air Service Group, was the motor pool 
officer for the 77th Air Service Group when it was deactivated. He re
called a "grass green" jeep with yellow numbers had been impounded in his 
motor pool between 1 September and l November 1946 and that Lieutenant 
Boehm had requested that he hold it. He had it placed with the "dead 
lined• jeeps adjacent to his office where it remained for about two 
weeks. It disappeared but neither he nor his dispatcher ever gave per
mission for its release. The records of that organization were trans
ferred alcm.g with him to his present office a.nd they did not show the 
jeep on pro1>9rty books. There ,rere.30 to 50 other vehicles in the or
ganization which had been brought frcm Tinian that were not on the prop
erty books, a.s there was much confusion in moving a.nd many records had 
been lost. During October 1946 Captain Baumgart allowed the accused, 
then Commandant of the prisoner of war camp. to have some Yehicles on 
an "11/R" but the jeep in question was not among them (R 27-30). 

Captain Maurice Bradshaw, Air Base Ordnanoe Officer at Clark Field, 
did not find a record of a jeep with serial number 20483093, however, 
there were a great many vehicles on the post which were not on any property 
books due to loss of records. He testified that when vehicles are found 
on the Base with .Army markings it is assumed that they belong to the 
Gove~ent a.nd a "turn-in slip" should be preps.red and turned in to the 
Base·Ordnanoe Supply (R 90-97). He testified further that property which 
is once u.s. Govermnent property continues so to be except where it is 
sold or abandoned. Salvage ordnance property remains Government prop-
erty-. Captain Bradshaw said ha never heard of the "Me.be.la.cat Ordnance 
Dump" except in connection with this case. Although there are not supposed 
to be any serviceable parts in an ordnance salvage dump it is still possible 
to a.ssemble a vehicle from such a. dump. It is difficult to determine whether 
or not a jeep has been assembled, as the parts of a. "Willys" or a "Ford• 
jeep a.re interchangeable and often a.re interchanged •. Any assembled jeep 
is u.s. property even though registered in the Province ot P&mpanga.•s 
District Engineer Office (R 92-99). 

The court took judicial notice of •AR 35-620, par lOb" (misquoted, 
should be AR 35-6520, par lOb), which provides in substance that when 
public property, une.ccotmted for. is discovered by either Army or civilian 
personnel, it will be protected and reported to the responsible aooount
able officer (R 93), 
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The Angeles Ordnance Depot of which Major Samuel G. Smith was the 
commander received surplus vehicles and other ordnance items from or
ganizations in the territory north of Manila and south of Base "M" 
including Pampe.nga Province, Luzon, p.1. Major Smith testified that 
he had checked his records and foi.md no record of jeep No. 20483093 
in the depot. He had never heard of 11Mabalacat Ordnance dump," although 
he was familiar with all ordnance dumps in his territory. The San 
Fernando Ordnance dump is located about two miles north of San Fernando 
or south of Clark Field, whereas Mabalaoat is about three miles north 
of Clark Field. The Se.u Fernando Ordnance dwnp was sold to Thomas M. 
Gonzales and Constancio D• Sangaton who took possession 5 September 
1946. There were many serviceable parts in that dump, but no vehicles 
that could run under their ol'/Xl power. Many vehicles have been turned 
over to the Fhilippine Government, to trc.nsportation companies and in
dividuals sinoe 1945. When vehicles are sold by the Army the serial 
numbers are required to be painted out, but Major Smith was not sure 
this had been done in all oases (R 100-107). 

4. Evidence for the Defense 

The accused's rights as a witness were explained to him and he 
elected to testify under oath in his own behalf. He stated that he was 
Police a.nd Prison Officer at Clark Field i.mtil 8 September 1946 and Com
mandant of the Prisoner of War Ca.mp, Branch No. 8, also a.t Clark Field, 
from 8 September 1946 to 4 January 1947. About May 1946, while he was 
"P&P" officer, he met Gonzales and at the direction of his superior 
officer, Colonel Fisher, loaned him two u.s. carbines for security of 
his furniture ma.nufacturing shop l'lhich was located upon the Base. Ac
cused met Mariano about l November 1946 and Guzman about 25 November 
1946 (R 247-248). On or about 21 November 1946 Gonzales had mentioned 
to the accused that he was buying a truck in Manila and requested that 
accused repair it. Re had declined the request, but on or about 21 
November 1946 the truck was brought to the prisoner of war ca.mp motor 
pool where it remained for a.bout four days. After telling Gonzales on 
two occasions that he would. have to move the truck the accused, on or 
about 25 November 1946 towed the truck to Modesto Bernadino•s Garage in 
.Angeles while Guzman steered it. Accused denied that he ever gave a.n.y 
instructions to Guzman concerning the making of repairs to the truok. 
His suspicions were not aroused co~cerning the truck because the only 
markings on it consisted of the serial number (R 255-261). Many parts 
were needed for the truck. Some spare parts were on it when it was 
brought to the motor pool, but they did not come from the motor pool 
of the accused (R 259). Vehicles at the prisoo.er or war camp were 
marked 1113th AF" and 11 313th Bomb Wing" on the same side of the bumper 
and on the other side they were marked "FW Ce.mp fa." Ckl the front 
bumper "m Camp Number 811 wa.s written out canpletely and on the back 
it was "m :fi=8• (R 298). 
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The a.ocused denied that he had anything to do with painting the 
truck, making repairs upon it, obtaining a nevi motor for it, or of in
ducing anyone to claim 01'1D.ership of the truck for purposes of registra
tion (R 260-261). He admitted after examining the truck (Pros• Ex 11) 
that it wa.s the one he towed into the garage at Angeles (R 269). 

01 12 February 1947, accused went to Gonzales' shop where he saw 
"Asa.ng11 (Gonzales I secretary) _'Who told him that :Mariano and Guzman had 
been called up for investigation, at which time Maria.no had reported that 
he had assembled the jeep. Guzman had stated that the truck came from 
accused's motor pool. He waited several hours for Gonzales and upon 
his failure to return he wrote a letter concerning the information he 
had obtained from •Asa.ng11 (Pros Ex 13) and gave it to Veneracian to 
give to Gonzales. The reason he wanted to see Gonzales was to check 
with him as to the truth of what he had heard, and since he was a friend 
of Gonzales, he wanted to tell him there was nothing to worry about (R 
262,263). He told Gonzales to destroy the letter because the office help 
read everything that was left laying around (R 264). 

The accused stated further that Gonzales informed him that Maria.no 
was assembling a jeep which he first saw on 2 December 1946 in front of' 
Gonzales I shop. All of the insignia on the jeep had been painted out 
with a darker 11 0D11 paint except the serial number. It was at this time 
that Gonzales requested Captain Bray and accused to assist Mariano in 
getting the jeep registered. Accordingly, on the f'ollow:ing day, 3 
December 1946, as a special favor to Gonzales, accused and Captain Bray 
picked up Mariano at the garage in .Angeles and took him in accuaed 1 a 
jeep to Attorney Del Rosario as had been suggested by Gonzales. There 
Mariano conversed with the attorney in the Fampangan dialect. The at_; 
torney prepared an affidavit stating the jeep was assembled. It was 
read and explained to Mariano in P8mpanga.n dialect, and v.hen Mariano 
had signed it the attorney- gave it to Maria.no. No fee was charged or 
pa.id (R 249-263). They- th.en went to the military- police where Mariano 
obtained a certificate that the jeep was.not on the "wanted list.• The 
next day Captam Bray and accused aga:in met Mariano at Gonzalea' shop 
from whence they proceeded to the registre..r 1 s office in San Fernando. 
'.the registrar, Elicio Miranda, took the motor and chassis numbers from 
the jeep in question and asked accused if he would make a certificate 
that the jeep was assembled, because suoh a certificate was required from 
a disinterested person before it could be registered. The aocU8ed admitted 
that he had made the certificate Pros Ex 6 but that in doin he re-

e upon in orma. 67 • 

Upon cross-ex8Jll.ination the accused testified that at the time he 
signed the certificate (Pros Ex 6) he understood that most of the parts 
c&.me ·fran salvage dumps. He knew that salvage property wa.s property of 
the United states, but he also knew salvage yards were bemg handled 
loosely and that parts could be obtained frcm ordnance dumps by Filipino 
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He wa.s present at a meeting at the Provost Marshal's Offioe <:£ 
AFNESPAC, a.t which time he and others were advised not to confiscate ve
hicles of Filipinos if they had ,;.:n:y reasonable explanation or oould show 
legal ownership (R 259). 

Accused denied that he told Marie.no to claim. cwnership of the jeep. 
He also denied he had anything to do with pe.inting it or with selling it· 
to Gonzales. He asserted that he did not receive any money from Gonzales 
nor did he tell "Asang" that if anyone queried her about the jeep to tell 
them that it had been given to Mariano who had assembled it (R 254.255, 
268). 

Accused identified the jeep (Pros Ex 8) as being the one he first 
saw on 2 December 1946 at Gonzales' shop (R 268). He said he had hee.rd 
of the Mabalacat Ordnance Dump, but had never visited it. and that he knew 
of the San Fernando Ordnance Dump (R 262) and knew it had been sold to 
civilians about September 1946, but he did not know of the transaction 
until the middle of December 1946 (R 294). 

Immediately after the jeep was registered, the accused and Captain 
Bra.y left the jeep at "Dijon's" service station-, San Fernando. to be 
painted yellow as requested by Gonzales, but denied he ever pa.id "Dijon• 
,P25.00 to paint the jeep, or that he knew Justino Fangilia.n (R 272). 
He never expected any remtmeration for helping Mariano register the jeep, 
but he had borrowed. it from Gonzales on two occasions. The jeep had 
been painted blue between Christmas and New Years (R 282). 

Accused stated that he purchased a Military Payment Order on 24 
January 1947 because during the past ten months he had saved over $2000 
from his pay whioh amounted to between $226.00 and $230.00 each month 
(R 267-268). He made payments to Gonzales on 25 January 1947 of -,300 
and on 8 February 1947 of ,Soo vmich was for furniture Gonzales had 
made for him (R 264-265). 

The accused asserted that he was questioned on 25 February 1947 
by Lieutenant Mass in the presence or Colonel Fisher and Major Berry who 
joined in putting questions to him after he had been informed of his 
rights uhder Article of War 24. He did not feel he could talk freely 
due to Colonel Fisher's animosity toward him, however. he stated tha.t 
Colonel Fisher had been a character wimess for him on 11 December 1946 
{R 265.266). 
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Aooused stated that Gonzales had testified against him beoa.use he 
was trying to proteot himselt. and that Maria.no and Guzman were merely 
following GOJ1zales• instruoti00.s (R 267-268). 

A deposition by Harry A. Del Soldato was introduoed in evidence as 
"Defense Exhibit E," in which it appears that he was motor pool sergeant 
at Clark Field during November and Deoember 1946; that he saw a 6x6. 
2-1/2 ton Army type vehicl• towed into the prisoner of war camp motor 
pool during the latter i;e.rt of November 1946 by three Filipino civilians 
who said the accused knew all about it; that about four days later the 
accused towed it to a civilian garage; that the only markings on the truck 
were Army serial num.bersJ that he did not know who it belonged toJ that 
he knew nothing about a jeep except that he saw Captain Bray driving a 
yellow civilian jeep. 

A deposition of Captain John T• Bray was accepted as "Defense Exhibit 
F." The deponent stated that he knew about a truck, 6x6, 2-1/2 ton, which 
Gonzales said was his and that he saw it at the .Angeles General Auto Repair 
Shop where one "Modesto" did work on the truck as ordered by Gonzales. 
Bray further stated that he drove a jeep which belcnged to Gonzales• driver, 
Mariano. but he did not know where Gonzales got the jeep. At the request 
of Gonzales, the accused and Bray had gone with· Mariano to get the jeep 
registered. Neither he nor the accused tried to sell the jeep, nor did 
he receive any money from Gonzales. 

Several character witnesses testified that the acoused's reputation 
for truth and veracity was good and that he v.-as a. good officer. It wa.s 
also shown by three depositions from members of his home community that 
he had & reputation as being a person of good moral character. 

5. Rebuttal 

Modesto Bernardino testified that accused came to his garage in 
Angeles frequently and that he saw accused tow the truck in q.iestion. 

Three officers testified as to the accused's reputation for truth 
and veracity. One witness said it was "good unless he was in trouble" 
and the other two said that his reputation was bad. 

6. Discussion 

Charge I and its Specification 

The accused was found guilty mider this charge and specification of 
knowingly and willfully misappropriating a truck of a. value of o'V9r $50.oo. 
property of the United States furnished a.nd intended for the military 
service thereof. Proof adduced by the prosecution clearly establishes 
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that the truok was government property and that its removal to the civilian 
garage wa.s unauthorized and for 111 unlawful purpose. The a.ooused admitted 
the removal of the truck but contended that it was private property and 
that he we.a merely accommodating the owner. It is clear that the oourt 
had before it evidence whioh wa.a in direct conflict. Accordingly, it was 
neoessa.ry for it to exercise its primary function of weighing the evidence, 
accepting th.at which it considered worthy of belief a.nd discarding that 
not worth'Y' of belief'. The J;!oard of Review in CM 326457, McKinster, saids 

"••• Such- contliots are to be resolved, in the first instance 
at least, by the court and in so doing it is not required to 
accept as true the testimony of any witness, whether advanced 
by the prosecution or by the defense, but may gin auoh weight 
as it deems fit to any evidence properly brought to ita atten
ticm. (Wharton's Criminal Evidence. 11th Ed., a. 881J CM 267476, 
Wilson. 44 BR 1. 9J CM 318085. ChanoeJ par 78a, MCM. 1928). 
The only requirement is that, as an end result, the court's 
findings of guilty be based upon such evidence, appe.rently 
selected from. the whole as worthy of belief, as would, standing 
alcne and unenownbered by any- unexplained contradictions within 
itself. be of the prescribed quantum and consistent with no other 
rational hypothesia than that of accused's guilt (pe.r 78a, MCM. 
19281· see CM 319322, s5noer - unexplained contradiction-in evi
dence necessarily relie upon by courtJ CK 324396, Redmon - in
sufficient quantum in perjury oaseJ Cl( 312366, Preater - proof' 
consistent with reasonable hypothesis of innocence).•••" 

In the instant case, the conolueion of the oourt that the truck wa1 
property of the United Sta.tea and that the &ocused devoted it to an unau
thorized purpose was based upon sound reasoning and ample evidence. The' 
explanation of the accused that his conduct concerning the truolc waa purely 
altruistic appears most weak and unoonTinoing in the taoe of the erldenoe. 
The accused said the truck belonged to Gonzalea a.nd was brought to the 
motor pool b7 hilll. but there is not one scintilla ot erlde.noe to aupport 
this self-aerTing declaration. en the other hand it was ahom by the 
proseoutian through the testimony of disinterested witnesses that the 
truck had .Arrq markings on itJ that it was at one time an the reoords 
of the 77th Air Service Group, an organization from 'Which the aoouaed 
as commandant of the prisoner of war· oamp at Clark Field had obtained 
some vehiolH on an "11/R"J that the truck had nenr been turned in either 
as salvage or aurplusJ that the truck had been painted and repair, made 
thereto at the direoticm ot the accused subsequent to its haTing been 
tawed to the private garageJ that the accuaed, together with hi• friend, 
Captain Bra7, requested Gonzales to regi1ter the truck in his name. It 
follows therefore that when allot thia evidence is considered together 
with the oontenta of the letter the aooused admitted writing to Ganze.lea 
after an inTe1tigation into the aotirltie1 ot the aooused had gotten 
underway the only logical oonolusion tha.t may be reached is.that he 
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willfully and knowingly misappropriated the truck and that it was prop
erty of the United States furnished and intended for the military aerTice 
thereof. · 

The defense contention that Gonzales falsified his testimony and in• 
duced Guzman to do likewise to protect himself is not supported by the 
record of trial. 

The only remaining question concerns the finding of the court a.s 
to the value of the truck. No proof was offered as to monetary value 
of the truck except that the court was requested by the prosecution to 
take judicial notice of an Ordnance price list. The truck was before 
the court as an exhibit in the case, for which photographs were substi
tuted, thus the members of the court were afforded an opportunity of 
viewing it and so were we. The evidence disclosed that at the time of 
the offense charged it was not in running condition, however, it was in 
the prisoner of war camp motor pool end it had not been officially declared 
either as salvage or surplus property, Furthermore, there was competent 
evidence from which the court could infer that it was capable of being 
fully rep&ired. We are of the opinion that under the circumstances 
presented in this case the court was warranted in finding that the value 
of the truckwe.s over $50.00. 

The Boa.rd of Review sa.id in CM 317327, Durant., 66 BR 277., 307-3081 

"••• Although as a general rule the court may not infer., from· 
a mere description or even an actual inspection, that certain 
property the value of which is in issue at the trial is worth 
a specific sum. of money or is worth over $50 (CM 208481, 
Ragsdale, 9 BR 13)., the law is not so rigid or whimsio&l as to 
forbid the members of a court-martial., in a.n exceptional case, 
from drawing upon common experience in determining that the 
value of specific property., or a mass of property, of obviously 
great value exceeds the statutory limit of $50.00. This excep
tion to the general rule has been applied in the case of auto
mobiles (CM 262735. Ka.slow., 41 BR 113,126; CM 228274., Small., 
16 BR 111.115) and in the case or •a horse. two mules &nd a 
wagon' (CM 193003., Simkins., 2 BR 67, 72). ***" 
Charge II and its Speoificatian 

The accused ,nu folmd guilty under this charge and specification 
of wrongfully and without proper authority certifying to the Registration 
Clerk at the Office of the District Engineer, ProTince of Fampanga, 
Philippine Islands., that a certain jeep was assembled by parts taken 
rran the "Ma.balacat Ordnance Dump.," that it was not on the wanted list,

• 
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and th~t he had personal knowledge of its being assembled by Jua.nito 
Mariano, with intent to defraud the United States. 

There is no issue here presented concerning the making of the cer
tificate in question by the accused inasmuch as he admitted preparing it 
in his own hs.n~.vritin~. The evidence adduced by the prosecution establishes 
beyond a reasonable doubt that this certification was wrongf'ul and unau
thorized. Its effectiveness as a means of working a fraud against the 
United States is obvious e.nd the conclusion th.at it wa.s ma.de with thil 
fraudulent purpose in mind rests upon sound 8llld reasonable inference. 

Here as :in the case of the truck (see above) the accused claims 
his conduct was motivated by a charitable feeling toward Gonzales and 
here again his explanation must fall before the avalanche of damaging 
evidence brought forth by the prosecution. The jeep in question had 
been on the Base at Clark Field since February 1946 operated by a u.s. 
A.rm.y officer until September or October of that year. During October 
it turned up as en impounded vehicle in the motor pool of the 77th Air 
Service Group referred to above as having furnished some vehicles to 
the prisoner of war camp on an "WR•" The jeep aome time thereafter 
disappeared from the 77th Air Service Group without having been officially 
released. At the time of registration of the jeep there were .Arw;' mark
ings on it sufficient to put one on notice as to its ownership. There 
was no record that the jee~ had been turned in as either salvage or sur
plus. On the contrary there were records that it had been used by the 
77th Air Service Group. The accused instructed ~ariano to say that the 
jeep was assembled. It wa.s shown th.at the Mabalacat Ordnance Dump did 
not exist. "Asang, 11 Gonzales' secretary, was instructed by accused to 
aay the jeep was assembled and belonged to Mariano. Maria.no never ha.d 
the registration certificate for the jeep in his possession. Accused 
a.nd Ca.ptain Bray sold the jeep to Gonzales and received the money therefor. 
Shortly after the sale of the jeep it was shown that the accused had a 
large amount of money in his possession with which he purcha.aed a military 
payment order for $600.00 and paid Gonzales ,Soo.oo for furniture. 

Assuming, for the sake of argument only, that the jeep was assembled, 
the accused admitted that most of the parts were taken from Ordnance dumps 
and further admitted such parts remained government property. Posseued 
with this knowledge the accused nevertheless proceeded to make the cer
tificate, admitting that he was ta.lcing a risk and that there was a· "tech
nical illegality" but that "it was of a minor nature and of no importance.• 

The offense in the instant case is similar to or closely related to 
such offenses as ma.king false official statements or making a false state
ment with intent to deceive, 'Which offenses ha.ve long been held to be 
violations of Article of War 96 (CM 275363, Garris, 48 BR 391 CM 294913, 
Draper, 68 BR 231 CM 316736, Risoli, 65 BR 9l). We are of the opinion, 
therefore, that this offense is li~ewise a violation of Article of War 95. 
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Evidenoe Question 

The defense objected to the aotian of the court in allowing :Major 
Berry to refer to a written record of a pre-trial examination of the ac
cused (Pros Ex J) for the purpose of refreshing his memory conoerning 
certain statements made by the accused. The defense likewise objected 
to the reception in evidenoe of oral testimony as to the substance of 
these statements because of the secondary nature of such testimony. 
A writing is generally held to be the best evidence of its contents and, 
under the best evidence rule. must be introduced to prove ita contents 
upon a timely refusal to accept a substitute by the party against whom 
such proof is offered. However. where a writing has been lost or destroyed, 
or it is otherwise satisfactorily shown that the writing ca.nnot be produced, 
then the contents may be proven by a oopy or by oral testimony (pa.r 116a, 
MCM, 19281 CM 216397, Fleming, 11 BR 139,141; CM 314746, Garfinkle, 64 -
BR 215). Here, there was no showing that the record of the pre-trial 
examination of the accused was lost or destroyed or was otherwise \llla.vail
a.ble. en the oontra.ry the record of trial indic&tes that the original 
was in the hands of the witness. Major Berry, while he was on the stand. 

In military practice. it appears to be settled law that when an ac
cused has made an oral out of court confession of guilt and this confes
sion has been reduced to writing, either in question and answer form. or 
as a summary of what the accused has said and whether or not signed by 
him. so much of the canversa.tion in the course of which he has conteased 
as has been so reduced may not, over his objection, be shown by parole 
testimony of those who have he&rd his words, unless. of course, the 
writing has been lost or destroyed or is otherwise unanila.ble. On the 
other hand, however, it haa also been held that this rule does not apply 
where an accuaed 1s oral pre-trial assertions amount only to admissions 
against interest falling short of a confession of guilt and in such a 
case there is no prohibition against proof of these admiasicns by the 
parole testimony of those who heard the accused ms.lee them even though 
the inculpatory statements have been reduced to written form e.nd the ac
cused insists upon the production of the writing (CY 210985, Banner, 9 BR 
383, 387J CM 293448, Yancy. 15 BR (ETO) 207, 225). In the instant case, 
the statements of accused cac.ta.ined in the reoord of the pre-trial examina
tion. as related to the court by Major Berry, touched upon the allegations 
found in Charge I end its specification only by wa.y.of admitting certain 
c<11duct, -which oonduot, a.lthough it was m&terial to the proof of these 
&llegatians, did not .f!!.!!. oonstitute the offense charged. Consequently, 
it wa.s not error to allow :Major Berry to give parole evidence &a to those 
pre-trial statements of' aooused contained in the document in question 
which referred to Charge I and its specification. As to those state-
ments in the document 'Which referred to Charge II a.nd its specification. 
there might be ground for argument as to whether they amounted to a 
confession of guilt or were merely admissions against interest. This 

19 

http:oontra.ry


(200) 

question we need not decide, however, for even if we were to come to 
the conclusion that the court improperly allowed Major Berry to give 
parole testimony as to these statements, the error thus round would 
not have injuriously a.f'feoted the substantial rights of &ocused. Not 
only was there abundant and convincing evidence or his guilt ot Charge II 
and its specification aliunde his pre-trial statements but in his own 

· testimony given under oath at the trial he substantially reiterated his 
pre-trial assertions. (CM 2~6757, Blackshear, 26 BR (ETO) 89, 91J CM 
296519, Austin, 24 BR (ETO) 325, 330). This is not & case in whi9h •• 
a.re called upon to decide whether the erroneous reception in evidence 
of a confession, improperly.admitted because procured in violation of 
Article of War 24 (see CM 329162, Sliger), is alcne effective to taint 
with illegality the whole or any pa.rt of the f:indings of guilty and the 
sentence (CM Garfinkle, supra). 

Place of Confinement 

Confinement in a penitentiary is not ·authorized by Article of War 
42 for the offense of misappropriation in violation of Article of War 94. 
It was so held in CM 319499, ~, where the Boa.rd had occasion to saya 

"It is to be noted that although misappropriation is de
nounced by Article of War 94 it is not one of the offenses de
nounced by 18 USC 87 or any other section of the United States 
Criminal Code. Although the evidence shows that the accused was 
guilty of misapplication, which is denounced by 18 USC 87, he · 
was not so charged, and he can not be punished as though he w9re 
convicted of misapplication. 

"Misappropriation, as such, is not denounced by the law of 
the District of.Columbia. 

· "Accordingly, the Board of Review is of the opinion that 
penitentiary confinement is not authorized by Article of War 
42 for any o.ff&nse of which accused was found guilty in this 
case (CM 223054, Langa.nki, 13 BR 347)." (See also CM 323136, 
LigonJ CM 326406, ~-) 

7. Caretu+ consideration has been given by the Board of Rerlew to 
the brief submitted by the regularly appointed defense counsel and Alberto 
R. DeJoya a.nd M. H. DeJoya, attorneys at law, Manila, P.I., special defense 
counsel for the accused. Consideration has also been given to the oral 
argument ma.de by Mr. ~"J'illiam L. Coleman. attorney at law. Marysville, 
Ohio, the brother of accused, and to a letter written by the accused to 
The Judge Advocate General. 

8. Records of the Department of the .Army show that the accused is 
30 years of age and un:ma.rried. He is a high school graduate and was co
owner and co-operator of a specialized dairy farm at Marysville, Ohio. 
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prior ·to 27 :March 1941, on which date he was inducted into the service. 
He was discharged on 15 April 1943 to aocept a commission &s a second 
lieutenant, AC., AUS. He was promoted to first lieutenant on 17 February 
1944 and to captain on 31 October 1945•. He was assigned to overseas du~ 
and arrived at Clark Field, Lu&on., p.J., in March 1946. His efficiency 
ratings have been "excellent" or "superior" except for two short periods 
when they were "nry satisfactory." 

9. The oourt was legally oonstituted and had. jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the sub
stantial rights of the a.ocused were committed during the trial. The 
Board of Review is of the opiniai that the record of trial is legally 
sufficient to support the findings of guil~ and the sentence and to 
warrant confirmation of the sentence. Dismissal is mandatory upon a.. 
conviction of a violation of Article of' Nar 96 and is authorized upon a 
conviction of' a.n officer of a. violation of Article of War 94. 

Judge Advoca.te 

, Judge Advooa.te 

Judge Advocate._ 
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JAGK • CM 327842 1st Ind 

JAGO, Dept. ot the Arm:,, Wa.shington 25, D• c. 
/ 

TOa The Secretary of' the Arrrr:, 

1. :pursuant to Exeoutive Order No. 9556, da.ted 26 Ma.y 1945, ther~ 
a.re transmitted herewith tor your action the record of trial and the 
opinion ot the Boa.rd of' Review in the case of Ca.pta.in Dona.ld G. Coleman 
(0-577170), Air Corps. 

. 2. Upon trit.l by general court-martia.l this. officer was .found guilty 
ot mi1&ppropriat1on cc or a.bout 25 November 1946 of' one truck, 2-1/2 ton, . 
tix6 oargo, .6:rm7 Serial No. 414270, of the value of' over $50, property 
ot the United States furnished and intended tor the military servio• 
theroot ill 'Violation of Article of'Y{ar. 94 (Charge I and its Spec.), and 
ot wrongtully and without proper a.uthority on or about 4 December 1946 
o•~tity~ to the registration olerk, Office of' the District Engineer, 
J>To.,-iiioe ot Ft,mpanga, Fhilippine Islands, that a certain jeep was as
,mud trca pa.rt• ta.ken trca the Mabalaoa.t Ordnance Dump, tha.t tho jeep 
,ra1 DOt oil tho nnted 11,t, and that he had perscna.l lmowledg• of' its 
t,o~ a.u~ltd by Juanito Jlariano, with intent to defraud the United 
5t4tt,, iii nolation of Artble ot War 96 (Charge II and its Spec.).ff§•• ununeod to be di1111.iHed the HrTice, to tortoit all pay and 
allowanot§ 4ue or to become du•, and to be con.fined at such plaoo as the 
J"~TI-ff~ ~tho:'it7 might 4ir'.ot tor three years. The reviewing authority 
•PPTPYOd the ••ntenoe, 4tsipat•4 tht •tTnited States Federal Reformatory' 
•f J;l B.erJo, Oklaho•, a, t!MJ plaot ot 0011tinement and forwarded the record 
{)f t.ri&l tor -.otim "F•aunt to Article ot War DOt•" · 

J, J. tu1lfJ11/iJ7 ot tho Hid.enot mar be t01.Jld in the acoompa.nying opinion
Pt 1;M ~~4 ot Bonn, I oonour 1n tlw opinion ot the Board that the 
:r~~td. gt t;ria.l ii logally sutticient t.o 1upport the .findings of gullty-
144 tb.~ ~~tenc• .and to •a.rrut oontinnaticn ot the Hntono.. 

f, ~iJ'J.g l~~ tho aocuH4 n., 1uo0Hdnl7 police and prison of'fi• 
~T At Clq-~ F.~14, P,I,, and OOllllll&nd.&nt ot Prisoner ot Yiar Ca.mp No. 8, 
~1!19 J.9g1i.W4 •t ClaJ"k Field. In the 110tor pool at the prisoner of' war 
~amp t~r• ,r~.r• • BUJ®OJ' ot tJ,S, goTem.ment owned vehicles which for one 
:r~a§9JJ §T M;®tb-91' 1f4'J'9 JJ.Ot oarri.94 m the property books. On 25 November 
Ui:§ tb-9 •~~•4, without au;thorit7, tow•d one ot theae nhiolu. a 2-1/2 
t;.;>~, ~§, ~r,o tr~ok, to a oi.,-111.ID g&rag• located ill the town ot Angel••, 
J>,1,, fft .WitJ"U-4~4 • MOh.aviio n.am•4 .lurtlio Guzman to paint it and make 
9,r~i,Q. J'~~irf oii it a,n4 otatocl that ht would pay the costs ot. the labor 
~<} ,-.~erJ.t.J., TM uou.,od Md Moth.tr ottioer tried t.o induce one Blas 
g9~i~u•, • ff!ilipp.m• oi.,-1li.M who o~rattd a turniture manufacturing 
~§~9U~~t; J.t Clark Fi-old, to Mn the truck registered with the c1Til 
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authorities in his (Gonzales') name. but he refused. During an investiga
tion concerning these transactions -the accused wrote and caused to be 
delivered to Gonzales a letter suggesting that he make certain false state
ments respecting the identity and ownership of the truck and.to destroy 
the letter. Gonzales read and discarded the letter,, but the torn portiana 
were found,, pieced together,, and received in evidence at this trial. 

In his sworn testimony the accused admitted towing the truck t.o the 
private garage and writing the letter to Gonzalea. He contended that he 
did both as an accommodation to Ganza.les who was his friend and who owned 
the truck. Gonzalea denied that he had ever owned or claimed ownerahip -
of the truck. 

With respect to Charge II and its apecifioation the evidence shows 
that aa 4 Decem.ber·l946 the accused induced one Juanito Mariano. an em
ployee ot Gonzalea. to go with him to the office of the District Engineer 
at .Angeles tor the purpose of registering a government owned jeep in his 
(Mariano's) name. In order t.o effect the registra.tion.. the a.ocused. wrong
fully and without a.uthority,, executed a certificate :Intended to show that 
the jeep was the personal property of Mariano. Mariano was reluctant to 
enter into the transaction but wa.s assured by the accused that it would 
involve 8 no trouble." The jeep was registered in Mariano's name. subse
quently sold to Blas.Gonzales for ,Pl300 and the accused and another offi-
cer divided the proceeds. _ · 

6. The accused is 30 years of age and single. He graduated from 
high school at Marysville. Ohio. He was a co-owner and co-operator of a 
specialized dairy farm at-Marysville. Ohio. for about two years prior to 
induction int.o the military service on 27 March 1941. He was an enlisted 
man tmtil 15 April 1943 when he was discharged to accept a commission as 
a second lieutenant,, AC. AUS. He was promoted to first lieutenant on 
17 February 1944, and to captain on 31 October 1945. He arrived at Clark 
Field,, p.r.,, in March 1946. His efficiency ratings have been "excellent" 
or "superior" except for two short periods when they were "very satis
fa.ctory.11 

6. 0:1 6 January 1948 William L. Coleman., civilian cotmsel and brother 
of the accused., appeared before the Board of Review and made m oral argu• 
ment in accused's beha.lf. Careful oonsideration ha.a been given to the argu
ment e.nd to a writtErn brief submitted by accused's regularly appc>inted 
defense counsel and his special oivilian counsel at the trial., Alberto 
R. DeJoya and l!. H• DeJoya., members of the bar of tM Republic of the 
Fhilippines. Considera.tion has also been given to a. letter submitted to 
The Judge Advocate General by the 11.ocused, to three depositions and one 
notarized letter from members of·the civilian canmunity of the accused 
attached to the record of trial a.s exhibits. to two letters from Colonel 
M. Ray Allison. Veterans Administration Hospital., Lexington., Kentucky, 
dated 20 March 1947 and 18 September 1947 11 respectively. and to a letter 
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from M~rtin L• Shaner, Major, Chaplain Corps, USA, dated 10 December 1947, 
reciting particulars as to the accused's good character. 

7. I recommend that the sentence be confirmed, but in view of the 
.previous good.record of the accused and all the circumstances of the case 
tha.t the period of confinement be reduced to two yea.rs end that the sen
tence as thus modified be carried into execution. I further recommend 
that a United States disciplinary barracks be designated as the place of 
confinement. 

8. Inclo sed is a form of action designed to carry into effect the 
~9regoing recommendation should it meet with your approval. 

2 Incls THOMAS H. GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 

( acr.;o 88, 11 LFril 1948) • 



DEPAJI.T1IENT OF THE AJUIT (20S) 
In the Office of The Judge Advocate General 

Washington 25, n.c. 
31 MAR 1948 

JAGH CM 327866· 

UNITED STATES ) HEAD1~UJ1.il.TER.S C01,'.t!.aND 
) EUROP'<'....A.N COMMA.ND 

v. ) 
) Trial by G.C .:(., convened at 

•First Lieutenant ROY N. ) Frankfurt-am-1Iain, Germany, 
HILL (0-2014952), Infantry. ) 4-5, 8-9 September 1947. 

Dismissal. 

HOLDBG of the BOARD OF R.EVTIU 
HO'ITENSTEIN, LYNCH and BRACK, Judge .Advocates 

·.. 
. 1., · The record of trial in the case of the officer named above·. 

. . has bee,i examined by the Board of Review •.. 

2. · The accused was tried upon the following Charges and Specifica-
tions: · · · · 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Roy N. Hill, 7703 
Transportation Battalion, at Frankfurt am Hain, Germany, 
did, on or about 30 November 1946, wrongfully issue a set 
of vehicle license plates, number P-41519, to Technician 
5th Grade Phillip O. Bouvier, 7702 Service Battalion, for 
a vehicle not properly carried on property records of Head
quarters Command. 

Specii!ication 2: In that First Lieutenant Roy N. H:i.11, 7703 
Transportation Battalion, at Frankfurt am Main:, Germany, 
did, on or about 2 December 1946 wrongfully and corruptly 
issue to Technician 5th Grade Phillip o. Bouvier, 42107395, 
7702 Service Battalion, Headquarters Command., USFET, a 
"Certificate of Loss" covering loss of certificate of license, 
for license number 41519, having full mowledge that the 
facts as stated in the Certificate were untrue.· 

_Specification 3: In that First Lieutenant Roy N. Hill, 7703 
Transportation Battalion., did, at Frankfurt am Main, Germany, 
on or about 13 Decembsr 1946, in the course of an official 
investigation being conducted by 1Iajor Milton E. Jones., A.C., 
Headquarters Command, USFET, make under oath a l:ltatement in 
substance as follows: 11 Corporal Bouvier has never procured 
for me any merchandise of any nature wbatsoever11 , nhich state
ment he did not then believe to be true. 



Specification 4: (Finding of not guilty) 

ADDITIONAL CHAR.GE: Violation of the 96th Article of War. 
\ 

Specification: In that First Lieutenant Roy N. Hill., 7703 
Transportation Battalion., did at Frankfurt am Maµi., 

·Germany., on or about JO December 1940, wrongfully and 
unlawfully instruct Fraulein Gitta Muller to give 

. false and untrue testimo:n;,r at an official. investigation 
conducted by an Inspect.or General. · 

He pleaded not guilty to· the Charges and Specifications and was found 
not guilty of Specification 4 of the Charge., guilty or Specification 2 
of the Charge except 'hhe words "and corruptly,'' guilty of the Specifica
tion of the Additional Charge except the words "conducted by an Inspector 
Qeneral,• and guilty of the other Specifications and the Charges. No 
evidence of ,previous convictions was introduced. He was sentenced to 
be dismissed the service and to forfeit all pay and allowances due and 
to become due.· The reviewing authority approved only so much of the 
sentence as provides for dismissal from the service and forwarded the 
record of trial for action pursuant to Article of V{ar 48. 

3. Evidence for the prosecution. 

The evidence pertaining to the findings of guilty is substantially 
as follows: 

On or about 6 July 1946 accused, a member of the 7703 Transporta
tion Battalion., Headquarters Command, Frankfurt, Germany, was placed 
in' charge of his organization's motor pool which was otherwise knovm 
as the ·nEa.sy Area Motor Poo1.u Second Lieutenant Harry G. Marshall, 
7703 Transportation Battalion, however, testified that he was the 
responsible officer for the vehicles in the pool and that he kept the 
records for the pool (R 22,23,24).· . 

On 1.3 December 1946., Captain John P. Dring and First Lieutenant 
Loyd R. Cain, both of the 7702nd Headquarters and Service Battalion.,. 
were inspecting the Battalion Motor Pool in the "Bolster Area. 11 In 
the course of their inspection they found a jeep which did not bear . 
their battalion bUllll)er markings and which was being tended by one 

· . Corporal Bouvier •. Bouvier was a member of the 7702nd. The jeep bad 
· white sidewall tires, chromium wheels., a tow bar on the front, double 
.mirrors, and a radio. The bumper markings were nHC 1P06,n the license 
tag number was' np"."'41519 ," and the Yfar Department Number was 111'/D 
20380208" (R 12,13,21). Lieutenant Marshall testified that the records 
or the ttEasy Area Motor Po(?l11 failed to sho'v( tbat·aey·of these numbers 
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were assigned to the 11 Easy Area Motor Pool. 11 Captain Dring had seen 
Bouvier driving the vehicle on previous occasions (R 13) and Lieutenant 
Cain had first seen Bouvier with the jeep either the latter part of 

. .August or the first part of Oct.ober 1946 (R 22). On the afternoon of 
13 December Captain Dring decided to investigate the status of the jeep. 
Accompanied by Lieutenant Cain he returned to the "Bolster i1.rea llotor 
Pool" and found both the jeep and Bouvier gone. They fo'Wld the jeep in 

11WD 11the "E'.asyArea Motor Pool" with the number painted over and the 
license tags ~d radio missing (R 14,15,21). Prosecution r.xhibit l for 

· · identification was a pie ture of. a jeep which bore 11'i/D number11 11 S ·549," 
and license tag •P~019,1811 (R 17,22). Captain Dring and Lieutenant 
Cain identified the pictured jeep as the jeep they had seen in Bouvier's 
possession.on 13 December 1946 (R 17,22,23). Prosecution Exhibit l tor 
identification was admitted in evidence over objection by the defense 
although the origin of the exhibit was not shovm (R 17). The defense 
later stipulated •that the picture, prosecution's exhibit Number 1, is 
with certain changes, the jeep that Bouvier was driving around some in
determinate time in J.946. 11 (R 35). ~el. Hilinger testified that he 
examined the vehicle pictured in Prosecution's Exhibit Number 1, and 
found that it had Chassis Number 18669 (R 74). According to Lieutenant 
Marsna.11 that,number was not assigned to the "F.asy .A.rea Motor Pool" (R 
37). . 

Lieutenant Marshall testified that license tag number "P-0191811 and 
vehicle seria.J. number "S-549" which appeared on the jeep pictured in 
Prosecution's Exhibit 1, were assigned to a vehicle which had been "dead
lined" in the "Easy Area Motor Pool'' and that Bouvier had obtained the 
said license tags and the vehicle serial number in the latter part of' 
July or the first part of August 1946. The "deadlined" vehicle was 
turned in to Ordnance early in December 1946, at which time Lieutenant 
Marshall had Bouvier return the license tags which were likewise turned 
in to Ordnance (R 36,37). Lieutenant :Marshall did not·know what "number" 
the Bouvier jeep had carried or should carz-y (R 38). 

Miss Mable Miller~ A~sistant Chief, Vehicle Registration Section, 
Office of the Chiei' of Ordnance, Frankfurt am Ma.in, Germany, testified 
that she was ·the official custodian of the ordnance records for Head
quarters European Command relating to the issuance of license plates. 
These records showed that license plate number P-41519 was issued in 
1946. She identified Prosecution Exhibit 2 as a receipt signed by 
First Lieutenant Curtenius Gillette aclmowledging receipt, as representa
tive f'or the Commanding General, i1estern Base Section, of a block of 
license plates which included the one bearing number P-41519. Prosecu
tion Exhibit 2 was admitted in evidence without objection py the defense 
(R 29). When license tags were .assigned to.a vehicle a certificate of 
license, in triplicate, was accomplished, the original being retained 
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by.the military district concerned, the duplicate remaining in the files 
of the Chief of Ordnance, and the triplicate copy being issued to .the 
driver of the vehicle to which the plates were assigned. Miss Miller 
identified Prosecution Exhibit 3 as a certificate of license retained 
by her office and it was admitted in evidence without objection (R 29). 
The certificate indicated.that license tag "P-4151911 was assigned to the 
"202 QM'Bn. 11 for a Willys Model MB, Chassis Number 358240, US Registration 
Number 203~0208. 

In the course of an official investigation by a.n assistant Inspector 
General, Major Milton E. Jones, accused admitted loaning Corporal Bouvier, 
license tags numbered "P-41519" (R ll0, Pros Ex 8). 

Gitta . Muller, a German civilian, clerk typist at· the 1Ea.sy Area 
Motor Pool11 testified she had known Corporal Bouvier for about two months 
prior to 2 December 1946, and during that time Bouvier presumably brought 
whiskey and food to accused's office (R 44,46)•.Some of it was taken 
from the office by accused and some by Sergeant Weber (R 47) •. With 
respect to the nature of Eouvier 1 s visits to accused's office she stated: 

11 Q Did Corporal Bouvier ever bring any mercmmdise of any nature 
to Lieutenant Hill's office? 

A Yes. 

Q ·Can you tell the court what Corporal Bouvier brought to 
Lieutenant Hill's office? 

A '\"ihiskey- and food. 

~ How many different times, if you remember? 
A About every week. 

Q Every week for how long, for how many months? 
A One and a half, two months. 

-~ Can you tell the court a little more about what Corpor'a.1 
Bouvier brought to your office? Name it•. 

A I donlt see'it really. It was bread, meat, sugar. 

Q And who· got the bread and meat and sugar that was brought 
to your office· by Corporal Bouvier? · . 

A Sometimes he gave it to Lieutenant Hill and sometimes he 
put it in the -Office. 

Q !uid whenever he put·it in the office did you see anybody 
carry it out of the office? 

A Lieutenant Hill or Sergeant Weber. 
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Q Lieutenant Hill and SerGeant Weber. Now, how about alcoholic 
beverages?. 

A Pardon? 

' 
Q ,lhiskey, cognac, or thin;--:;s of that nature, did Corporal 

Bouvier ever bring any of those to your office'/ 
A tiliiskey. 

Q l.nd how much whiskey did C: orporal Bouvier bring to your 
office? 

A One time three .:iottles, next time maybe seven; it was not 
the same; it was always different. 

Q And who cot that whiskey? 
A Lieutenant Hill and Sergeant Weber. 11 (R 46-47) (underscorini;; 

supplied) 

, On 2 December 1946 accused had ).Tiss L:uller type out a certificate 
of loss, to cover the loss of a certi~icate of license (Pros Sx 4). The 
inforr,1ation data on the cer~ificate of loss \fas furnished to Eiss !:uller 
by Corporal Bouvier and Eiss r,;uller typed the ori;:;ina.l certificate and 
three copies. After it was typed Hiss 1'.uller handed it to accused who 
put it in a basket on Miss hluller 1 s desk (R 44). Miss ¼uller placed the 
carbon copies of the certificate in the files but has been unable to 
locate them since (R 45). She identified Prosecution ZXhibit 4, marked 
for identification, as the certificate of loss which she prepared on 2 
December 1946 (R 44). The certificate of loss is in substance as 
follows: 

11 SUBJEC'l': Loss of License Plate or License Certificate 

TO Commanding General, US Forces, European 
'l'heater, APO 757, US Anny 
Attention: Theater Provost !Jarshall 
Thru : Command Channels 

1. I certify that on 2 December 1946 the Certificate of 
License (X), License Plate ( ) issued to 11E11 Area Pool (unit) 
for use on 1/4 ton 4x4 (vehicle) USA. Registration Number 20380208 
License Number P-41519-was JostCC)stolen { ) from said vehicle located 
Frankfurt. 

/s/ Roy M. Hil.1 
ROY N. !ilLl, !st Lt. 
11TR.OFF.7703 TRANS.BU. 

11 E11 A.:.'IBA POOL 
Commander" 

(Pros ½:x 4) _., 
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After being qualified as a ,\'Jandwriting expert, Captain George R. 
Bird testified that based on comparisons with known specimens of accused's 
handwriting (Pros Ex 9,10; R 81) it was his opinion that the signature 
on the certificate of loss was in accused's handwriting (R 103). The 
certificate of loss was received in evidence (R 108; Pros Ex 4). Major 
Milton E. Jones testified that he received the certificate of loss from 
Corporal Bouvier (R 82). 

Miss Muller further testified as follows concerning a conversation 
accused had with her about the certificate of loss: 

"Q Now, did you have any conversation with Lieutenant Hill about 
this certificate of loss after you bad drawn it up? 

A I don't understand. · 

Q Strike that question. Did you later have a:ny conversation 
with Lieutenant Hill about this certificate. of loss? . 

A Yes, he said to me if somebody come around'. and asks me a~ 
it I shall say that I did not type it. · · · 

Q That you what? 
A That I did not type it." (R 45) 

. As to the time when the foregoing instruction was given to her b;y 
accused, she stated: 

11 Q Now, how long was that before you made a statement to Major 
Jones? 

A It was in January. 

Q Huh? 
A January. 

Q Well, did Lieutenant Hill tell you that before you made a 
statement t6 Major Jones? 

A Yes. 11 (R 48) 

On cross-examination she stated that she.had made prior-statements to 
},fa.jar Jones., a Lieutenant Argo., and one to an Attorney Carroll (R 46.,51., . 

.$2). She identified Defense Exhibit Bas a statement she made to Carroll., 
and Defense Exhibit C., as a statement she ma.de to Lieutenant Arg~. The 
Carroll statement was written in German and was translated to the court. 
In pertinent pa.rt the statement recited: •shortly- before Major Jones 
was supposed· to come to our office tt. Hill told me that somebody :n-om 
the I.G. would come and question me about the 'certificate of the lost 
license plates.• Lieutenant Hill told me that I should tell this person 
that he did not issue the certificate. I never saw the copy of this 
certificate again after Lt. Hill put it in his basket on his desk.a 

With reference to her statement· to Lieutenant Argo conce~g t~ 
instructions given her by. accused she tatified as follows: 
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\ 

nq No':,, directing your attention to q_uestion n'JJ1lber 8 in 
Defense's Exhibit C for identification, were you not 
asked the· following question: 'Did you understand the 
second conversation with Lt. Hill? 1 And did you not 
reply thereto: 1 I cannot swear to it under oath that I 
understood him to say that, if somebody snou.ld come from 
the CID or :.P 1 s, I was to say that I had not typed up 
the certificate. 1 Did you say that? 

A Yes. 11 (R 53-54) 

The complete stateme11t was admitted in evidence over objection by the 
defense (R 111, Pros Ex 5). 

Uith reference to the person to whom she was to make the statement 
concerning the certificate of loss, she testified: 

11 ~ Nov, do you remember if Lieutenant Hill told you if the CID 
or IP investiE;ator was coming? 

A He say somebody comes around." (R 54) 

On 13 December 1946, Eajor HiJ..ton :z. Jones, Lssistant Inspector 
General, was· ordered by the Chief of Staff to make an investication of 
the ovmership and assignment of a certain jeep. In that capacity he 
interro6ated accused on 13 December 1946, 17 December 1946, and 3 
JanuarJ 1947 (R 56,57,65,77,78,79). Prior to the first interrogation 
an explanation was made to accused of his rights under ArticJ..e of Tiar 
24, and prior to each subsequent investi~ation he was reminded of the 
provisions of the 24th Article of ·1.;ar. In addition accused was svmrn 
by :Major Jones before each interrogation (.H. 57,64,76,77,78). The 
questions propounded by Io:a.jor Jones and the answers made by accused 
were taken dovm in shorthand by Samuel Hilinger and transcribed by 
hi.'Tl. Hilinger identified Prosecution Exhibits 6, 7 and 8 as transcripts 
of questions and answers transcribed by him in the course of accused's 
interror_;ation by Eajor Jones on the respective dates shown therein (R 
71,72). All the questions and ansvrers which passed bet·.,een Ifajor Jones 
and accused appear in the exhibits but some matters in clarification and 
explanation of the questions were not transcribed (R 75,79). Uajor 
Jones testified that when explanations were nade by him of the questions 
asked, he -.rould tell the steno6rapher to omit these matters (R 79). 
Certain portions of the testimony transcribed in Prosecution Sxhibits 
6, 7 and 8 were deleted by stipulation between the prosec'J.tion and 
defense and the three transcripts of testimony -were admitted in evidence 
over objection by the defense (R J..lJ). 

At the interrogation of 13 December (Pros 5:x 6) accused in reply 
to the question: "Has Corporal Bouvier ever procured for you merchandise 
of any nature whatsoever?", stated. 11 No, sir. 11 

At the interrogation conducted on 3 Januar,J 1947 accused with 
reference to food and liquor obtained by him from Bouvier stated: 
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"Q How much food did Bouvier obtain for you throuc;h his connec
tions with the 7702d Service Battalion ration breakdown unit~ 

A Just like I told you the other night. We us.ed to go fishing and 
hunting once in a while., but the food was probably a can of 
luncheon meat or a can of this pork, getting a loaf of bread,• 
maybe a half a dozen eggs., that's all there was to it. 

Q Did Cpl Bouvier ever sell or 6ive to you any quantity of liquor? 
A Quantity? One time I got three (3) bottles of brandy from him., 

not for free. I paid him for it. 

Q Did Cpl ~ouvier ever bring any other liquor into your office? 
A For the men, yes., sir; he brought once in a while., not very 

often., he would bring in, it nouldn 1t be a bottle, maybe it 
would be half a bottle, maybe half a dozen bottles of beer., 
something like that. The enlisted men at tha.t time before they 
were redeployed I had eight (8) enlisted men at that time. 

* * * Q But you state categorically that he·never obtained for your. 
own use more than three (J) bottles of.liquor? -

A Approximately three (3) bottles. I remember one night we went 
to a wedding and he didn I t bring it up to the place until I .-rent 
back up there after supper. He didn't bring it up there during 
working hours. But it was not given to me; I paid for it. 
About three (3) bottles of brandy. 11 (Pros Ex 8; pages 6 and 7) 

4•. Evidence for the defense. 

Theodore Sobejak, a German civilian., testified that from December 
1945 until 20 September 1946 he was employed as civilian labor supervisor 
in the Easy Area Motor Pool. His duties were supervision of mechanics., 
maintenance and dispatching of vehicles. In ?:f,ay 1946 Corporal Bouvier 
brought a jeep to the motor pool for service. The bumper marking on the 
jeep was SVB-5 and the 11\'iar Department Numter11 was 20103186 (R.lJ0,131.,132). 
Subsequently this jeep was turned in to Ordnance with bumper marking 2862, 
and 11 body part number" 20520514 (R 133). The 11 Body Part nmnber11 20103186, 
was changed to 11 205205141_1 in" order to make it appear to ·be a vehicle 
belonging to Easy·Area Motor Pool because Ordnance wquld not accept a 
vehicle from an organization unles~ the vehicle belonged to that organiza
tion (R 134). In exchange for his "broken do,m11 jeep Bouvier. was given 
a jeep belonging to Easy Area Motor P-,ol bearing markings 11 tiervice 
Battalion 5, Body Part Number 2010318611 which was ordered·painted on 
the jeep by witness (R 134). Originally the latter jeep had bumper 
marking 11 2862, 11 and body partnwn'oer 11 20520.51411 (R .LJ4.,l3b)., and Bouvier 
aas given license plates "P-0191811 which were taken from a ·vehicle with 
bumper marking 2851 (R 134,11+~,. 
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Accused after being apprised of his rights elected to testify as 
to Specification 1 of the Charge, and the Specification of the Addi-
tional Charge. ·· · 

. . . . 

In substance accused testified that he came into the Army as a 
Private L"l May 1942 and went overseas during the .first part of 1944 with 
the 399th Infantry, 100th Division. :He was commissioned in April 1945. 
In July 1946 he was placed in charge of maintenance at the F.a.sy Area 
Motor Pool. He saw Bouvier a few days later with a vehicle numbered 
5549 and'bwnper markings 2851. He made inquiries concerning the vehicle 
and secured records concerning the.vehicle which he obtained from the 
7702 Transpor~tion Battalion (R 150,151,152). Accused had never belonged 
to the 7702 Battalion and was not custodian of its records. On objection 
by the prosecution he was not allowed to'testifyas to the information 

· he secured from these records. · 

Accused also denied that he ever instructed Miss Muller to give 
false and untrue test1mony to anybody. He did admit. that on 1 or 2 
December 1946 l:m did ·tell Miss Muller to say, if anybody should ask, 
that he did not. t,ype up the certificate of loss (R 153,154,156) •. · 

' t • ••• ' 

• 5. a. Specification l of the Charge. Accused was found guilty 
of wrongfully issuing a set of license plates, number P-41519, to 
Technician Fifth Grade Bouvier, for a vehicle not properly carried on 
property records· of Headquarters Command. The evidence· shows and accused 
admitted that on or about l December 1946 at Frankfurt-am-Ma.in; Germany, 
he lent.a set of .license plates numbered P-41519 to Bouvier. Accused 
at the time was a member of the 7703·-Transportation Battalioh and was 
the officer ill charge of the Easy Area Motor Pool.· The velucle on which 
these license plates were later found was a vehicle of which Bouvier 
had possession· over· a per·iod of time and which was not carried on the 
property records of Easy Area Motor Pool and apparently was not assigned 
to the 7702nd Headcp.arters and Service Battalion of which Bouvier was a 
member. It was further shown that the license plates in question never 
had been assigned to accused's organization for use on one of its vehicles 
but that it was assigned to the 11 202 Trans Bn," a unit.under command of 
Western Base Section for use on a Yfillis Model MB, Chassis Number 358240, 
US Registration Number 20380·208. This latter nwnber was on the Bouvier 
jeep when it was seen on 13 December, 1946, but,had apparently been 
recently placed thereon. The prosecution's evidence likewise showed 
that the chassis number of the Bouvier jeep was 188669 •. It is clear 
that the Bouvier jeep was not the 11 202 Trans Bn" jeep. Ac.cused, in a 
pre-trial state~ent, admitted that license tags number P-41519 were 
turned in to him as havine been-found and that it was wrongful for him 
to have given them to Bouvier for use on his vehicle.· 

It.was alleged that accused issued license plates 11for a vehicle 
not properly carried on the property records of Headquarters Command." 
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(Underscoring supplied). TThile it was shovm that accused gave Bouvier 
the license plates in question for use on his vehicle, and that the 
vehicle in question was not carried on the property records of Za.sy 
Area Uotor Pool and apparently not on the property records of the 7702nd 
Headquarters and Service Battalion, no evidence was adduced to show that 
the vehicle was not carried on the property records of 11 Headquarters 
Cornmand. 11 Since it was not shown that the vehicle, for which accused 
gave the license plates to Bouvier, was not carried on the property 
records of Headquarters Corranand, the finding of guilty of Specification 
l of the Charge is not supported by the evidence. 

b. .Specification 2 of the Charge. Accused was found guilty 
of wrongi'ully issuing to Technician Fifth Grade Phillip Bouvier· "a 
Certificate of Loss covering loss of certificate.of license, for license 
number 41$19 having full knovdedge that the facts as stated in the 
Certificate were untrue. 11 (Underscoring supplied). It is noted in 
passing that there is a patent ambiguity in the Specification as it is 
not clear which certificate, the 11 Cer_tificate of Loss" or the "certificate 
of license," is alleged to cont.a.in the untrue statement of facts. For 
the purposes of this discussion it will_ be assumed that the untrue state
ment was contained in the 11 Certificate 9f Loss. 11 The only intrinsic aid 
to this interpretation is the capitalization of 11 Certificate of Loss" 
and the c&pita.J.ization of "Certificate" in the phrase 11 as stated in the 
cert~icate. 11 

The evidence shows that on 2 December 1946 Corporal Bouvier dictated 
a certificate of loss to accused's stenographer, Miss Gitta 1fu.ller. The 
certitieate was addressed to the Theatre Commander and contained the 
:re!llil:rk:, that on 2 December 1946 the certificate of license issued to 11 'E' 
Area Pool" tor use on l/4 ton 4x4 USA Registration Number 20380208, 
lieonH number P-41;19., was lost from the vehicle. After typing the 
ce:rt11'1eato., !Jii,s lfuller handed the certificate to accused who Jai.d it in 
a. basket on Miss Muller's desk. The only evidenc·e tending to indicate 
tmi.t accused isaued the certificate of loss to Bouvier must be found, 
by remoto :!.n!eronce, from the fact that the certificate of loss vra.s 
1n Bouvier's posses:,ion when recovered by :Major Jones, the Assistant 
Inm:ieetor Oenera.J.. · The certificate bore the signature, 11Roy N. Hill, 11 

gver tho ea.fflQ nil!IO typewritten., with the designation 111st Lt MRT OFF 
710) Tr.!l.nlJ Bn 1E1 Area POOL," A handwriting expert testified that the 
31Z,Mture was in &OO'U.Oed 1s handwriting and known specimens of accused's 
rnmflwr1tins wore in evidence, 

, - . 
• m,thQUt Conddor&tion of Whether the facts shown by the evidence 

~Qfl§titYt@ An o!tonat and without consideration of the variations of 
m~e1,fiiru: wh1~b &tta.ch to tho word 11 1.ssue" in law, the evidence does not 
§yppgrt the §.lle~ationa in the Specification. · 

A§§IJ:ffli.n~ tMt tho word 11 issue11 means 11 to giveY and assuming that 
th~@~rt'.ht'1@Elt@ ot 1011 wa1 aisned by accused, there is no evidence 
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that accused gave or caused to be given the certificate of loss to 
Bouvier. After l!iss Muller.gave the typed certificate to accused he 
laid it in a basket on his clerk' 3 desk. It is not shown whether the 
certificate was signed at that time, and it may be assumed that he 
signed it later and returned it to the basket. The fact that Bouvier 
was found in possession of it at some later time is not inconsistent 
with the probability that he acquired possession of it without accused's 
consent or authority. The certificate was addressed to the Theatre 
Commander and in the absence of a contrary sho-,r...ng it is onJy reasonable 
to presume that accused intended it to reach the person to whom it was 
addressed. For the reasons stated, it is the opinion of the Board of 
Review that the finding of guilty of Specification 2 of the Charge can
not be sustained. 

c. Specification J of the Charge. Accused was found guilty 
of stating under oath, in th8' course of an official investigation being 
conducted by Major Wl.ton r:;. Jones, Air Corps: "Corporal Bouvier has 
never procured for DB aey- merchandise of aey nature whatsoever," which 
statement he did not then believe to be true (Chg, Spec 3). 

The evidence shovrs that Major Milton E. Jones, the then Assistant 
Inspector General, Headquarters Command, conducted an official investiga
tion pursuant to orders of the Chief of Staff and in the course of the 
said investigation, interrogated the accused under oath. One of the 
interrogatories propounded to accused by Major Jones in the investigation 
on 13 December 1946 was 11 Ha.s Corporal Bouvier ever procured for you 
marchandise o£ aey nature whatsoever?" The accused's answer to this · 
question was "No, sir. 11 His negative answer, it is contended, was false 
in that, as it is alleged, the accused did not then believe his statement 
to be true (Underscoring supplied). It appears that the only evidence 
offered in proof of the falsity of thealleged. statement is as follows: 
In a subsequent investigation of the same subject by Major Jones held on 
3 Jarruar:, 1947, accused was asked, 11 How much food did Bouvier obtain for 
y-ou11 and he stated at this time, "the food wasprobably a can of luncheon 
meat or a can of this pork, getting a loaf of breaq maybe a half a dozen 
eggs., that's all there was to it. 11 He also admitted purchasing J bottles 
of brandy !'rom Bouvier. At the trial Miss Muller testified that although 
she did not "see it really" Bouvier brought bread, IIV!at, and sugar to 
accused's office, and that somtimes Bouvier brought whiskey. Sometimes 
what was brought by Bouvier would be taken from the office by accused 
and sometimes by Sergeant Weber. 

Before we consider the truth or falsity of .accused's alleged false 
ansv(er to Major Jones, we must, by virtue of the language used in the 
question "Has Corporal Bouvier ever procured for you merchandise of a:rv 
nature whatsoever?", determine the general import of the word "procure" 
:tn order to arrive at an interpretation of the question as it might be .. 
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commonly understood. The record is silent as to whether any explana
tion of this question was made to accused. 

According to ~bster1s New International Dictionary, Second 
Edition, the· word "procure" is generically derived from the Latin word 
"procurare," which is interpreted as (pro) for, and (curare) to take 
care. Its simple definition is, "To bring into possession; to obtain 
by arJ¥" means," According to the same authority, the prefix pro, is 
interpreted as meaning for, but in the English language it is also 
interpreted to denote t.liE,meaning for, before, in behaJ.f of, in place ot, 
eto., depending in greater part, upon the principal word to which it is 
attached and the manner in which it is used, "as in procure., to gain., 
literally, to care tor." Thus the foregoing interpretation carries the 
general implication or presupposes that the object of the procurement 
was gained, obtained or reduced to possession by the procurer for or on 
behalf of another (at his request, suggestion or direction.) 

In Black's Law Dictionary, Third F.dition, the word "procure'~ is 
defined as follows: 

11 In cr1rn1:oal law., and in analomous uses elsewhere, to 'procure' 
is to initiate a proceeding to ca.use a thing to be done; to 
instigate; to contrive, bring out, effect or cause. 

11 To persuade, iD:iuce, prevail upon, or cause. 

•To obtain, as intoxicating. liquor, for another. 

"To 'procure• an act to be done is not synocy'lllOus with to 'suffer' 
it to be done. (See cases cited} 

•To find or introduce;- said of a broker who obtains a customer. 

•To bring the seller and the buyer together so that the seller bas 
an opportunity to sell." · 

In the light of the foregoing delinitions and the implied connota
tion contained therein, the Board of Review believes that the fair am 
reasonable interpretation of the word "procure" as used in the question 
in issue, "Has Corporal Bouvier ever procured tor you merchandise of arr:, 
nature whatsoever," must be construed to inquire whether Corporal Bouvier 
ever obtained for him any merr.baooi 5(3 in the sense that the words •procured 
tor zoutt means on accused's behalf,·request or direction. Accordingly, 
under this interpretation of the alleged statement, it wall incumbent · 
upon the prosecution, in order to prove the offense alleged, to show 
(a) that Corporal Bouvier had in fact obtained merchandise ot soma 
nature for accused, (b) tha.t the merchandise was obtained by Corporal 
Bouvier for accused on accused's behalf or at his request or direction, 

ll 



· (2.17) 

and (c).the circumstan:es from which it might be inferred that at the 
time accused answered the interrogatory in question., under oath in an 
oi'f'icial investigation., he knew or should have known that his negative 
answer was in fact untrue. 

The record or trial contains no evidence to show that Corporal 
Bouvier obtained arv ~handise for accused on accused's behalt or at 
his behest. Consequently it cannot be said that accused's negative answer 
to the alleged interrogatory was untrue nor that the alleged. question am. 
answer taken together constitutes a false statement. The nere fact that 
it was shown and admitted that accused obtained certain i'oodstui'ts am 
br~ i'rom Boµ.vier does not prove. nor establish the presumption that 
merchandise was obtained ey Bouvier for accused on his behalf', or request., 
or direction within the purported meaning ot the question in issue. 

The Board's opinion in this respect is buttressed ey the circumstances 
surrounding accused's alleged false answer to the interrogator,y in question. 
This interrogatory is utterly out of context with the interrogatories 
which preceded am succeeded it. It would appear that the other in
terrogatories were answered i'reely and a number or incu1patory answers 
made bjr accused. In that it does not appear that accused was meking to 
excul.pa.te him.salt during the interviP it would appear that he did not 
understand the questions as propounded to him. In a later interview 
when asked speciticall.7 accused admitted receiving ..t'ood and liquor from 
Bouvier and described the circumstances unier which he received the 
food and liquor., and these admissions have not been proven false. Under 
the circumstances it does not appear that accused knowillgly ma.de a false 
statement under oath with an intent to deceive. From the foregoing, it is 
our opinion that the findings of guilt;y- of Specification 3 of the Charge 
cannot be sustained. · 

d. JP:cirication o.f Additional ~e. Accused was also 
founi guilty wrongfii1li and un1.aw?u1Ji tructing Gitta lifuller to 
give .taJ.se and untrue testimoey at an o.fficia.l investigation. The 
Specification charged that accused instructed Gitta Muller to give 
false and untrue test:iJDoey at an o.UiciaJ. investigation conducted ey 
an Inspector General. In its !1nd1ng~ the court excepted the words 
"comucted.by" an Inspector Genera1.• The of'tense or· which accused was. 
found. guilty, in eff'ect, constitutes the of'rense Qf' solicitation c4 
perjury (CJ( 231309, Tisdall). The teStimoJV" ot Gitt.a Jmller- show's that 
af'ter she bad tn,ed the certificate ot loss, acc1188d. told her to tell 
~ who might come around that she did not tn>e the certificate. In 
her testimoiv- V1ss Jfuller was positive that accused did not specify to 
wb:>m she would make this statement. Accused in his testimoiv- stated 
.that on l or 2 December l.946 he instructed Jlias. Muller to say- that he 
did not type the certificate. The date shown on the certiticate is2 
December 1946. Kiss Muller's test:blozv as to the time of conversation 
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is inconclusive. Accused's testimony as to the time of the converwa.
tion in question is uncontradicted and the Beard concludes that the 
conversation took place on 2 December· 1946•. Prior to trial, lliss ltuller 
ma.de two statements pertaining to a conversation she bad with accused 
concerning the certificate of loss. Ona of the two statements made to 
Mr. Carroll, an Attorney, was introduced in evidence by the defense to 
impeach her testimocy. The statement which was written .in German was 
translated to the court. In this statement Kiss Muller stated that 
accused told her that sonebody from the ttf.a. 11 would come and question 
her about the "certificate of the lost license plates" and she should 
say that accused did not issue the certif'icate. lliss Muller also 
admitted a purported inconsistency in her statement to a Lieutenant 
Argo as shown in the following colloquy: 

"Q Now, directing y'11ll' attention to question number 8 in De!ense's 
Exhibit C !or identification, were y011 not asked the following 
question: 'Did you understand the second conversation with Lt. 
Hill?' And did you not reply thereto: 'I cannot swear to it 
umer oath that I understood. him to say that, if' somebody should 
come £rom the CID or MP's, I was to say that -I had not typed 
up the certificate.' Did you say that? 

A Yes.• (R 53,54) 

Subsequently Miss Muller's entire statement to Lieutenant Argo was 
admitted in evidence over objection by the defense. The statement, 
although it was not adopted by Miss .Muller as a true and correct state
ment of the facts contained therein, was consistent with her testimocy 
in court am was admissible in evidence to explain the purported in
consistency noted by the defense (70 C.J. 1145). Neither of the pre
trial. statements, however, are evidence of the facts recited therein, 
but may be considered soleJ.¥ on the question o:r Kiss lluller's credibilit7 
(CK 373083, Davis). In the Argo statement introduced by the prosecution 
Miss Muller a'ssert.ed that accused told her she should tell the •cm11 or 
the 111lP 1 s11 that she did not type out the certiticate, and in the Carroll 
statement that she should tell a similar story- to the m. The court 
could not consider these two statements as evidence that accused told 
:Miss Muller to tell the story- to any of the agencies or the Army named 
in the two pre-trial statements or :Miss Muller. The competent evidence 
thus shows that accused., on 2 December 1946, instructed Yiss Jluller that 
it somebody should come around and ask: about the certiticate of ioss_she 
should say that she did not type it; and that the statement so solicited 
is false. 

The evidence tails to show, however, that an investigation pertaining 
to accused was in progress or pending at the time accused solicited lliss 
lmller to give a false statement. As previously related accused's con-

1 duct in relation to his transactiona with Bouvier did not become the 
subject o_f investigation until 13 December 1946. His aolicitatio1Coi 
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Miss Muller took place prior to lJ December 1946. The evidence, 
therefore, does not support the finding of the court, in that it is 
not shown that Miss Muller was to make the statement in an official 
investigation, and there are no circumstances which indicate that the 
statement was to be made under oath (CM 227545, Folk., 15 BR 307,Jll). 
Accordingly, the findings of guilty of the Specification of the Addi-
tional Charge and the Additional Charge cannot be sustained. · 

6. Records of the Arrq show that accused is 4l years of age am 
nru-ried. He completed the tenth grade or school and later attended a 
motor maintenance school for 16 weeks. In civilian life he was a 
maintenance superintendent. He bad enlisted service f:::-om 4 June 1942 

, until he was commissioned a second lieutenant 2 J&i.y 1945. He was sub
sequently promoted to first lieutenant. He has .been awarded the Bronze 
Star Medal and an Qak. Leaf Cluster for heroism in combat. His efficiency 
reports of record show five ratings of "Excellent" and one of "Very 
Satisfactory." 

7. Consideration has been given to a brief filed on beha.J1 of 
accused by Mr. Joseph S. Robinson., New York, New York, attorney for the· 
accused, and oral argument by JJr. Robinson was heard by the Board o:£ 
Review. 

8. The court was legally constituted and had jurisdiction of the 
person and the offenses. For the reasons stated, the Board o:£ Review 
hol.ds the record of trial lega.J.ly insufficient to support the findings· 
of guilty and the sentence. 

___.(_On_l_ea_ve___) ____., Judge Advocate 

__l\_1._.41__.½-'H<l,... ..........____, Judge Advocate 

~71~.....J, Judge Advocate 
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. JA.GH CM )27866 1st Ind 

JAGO., Dept. or the Amr:,., Washington 25, n.c. 

TO: Con:manding General.., Headquarters Command., European Command., 
APO 757, c/o Postmaster., New York., New York 

l. In the case of First Lieutenant Roy N. Hill (0-2014952)., 
Infantry., I concur in the foregoing holding by the Board of Review 
that the record of trial is legally inSlli'ficient to support the find
ings of guilty and the sentence., and £or the reasons stated recomnend. 
that the findings of guilty and the sentence be disapproved. 

2. When copies of the published order in this case are forwarded. 
to this office they should be accompanied. by the foregoing holding am 
this indorsement. For convenience of reference and to facilitate attach- . 
ing copies of the published order to the record in this case., please 
place the file number of the record in brackets at the end of the pub
lished order., as follows: 

(Clt 327866). 

THOMAS H. GREEN• 
l Incl lla.jor General 

Record of trial The Judge Advocate General 



------------------------------

DLPA.nThltNr OF TEE A.ruLTY 
In the Office of The Judge Ai:lvocate General 

,·1a.shington 26, D. c. 

JAGK - CM 327874 
-, 'I.")o; i'.:HO(.,. 

UN IT ED. ST ATES ) PHILIPPINES-RYUKYUS COiil,!kND 
) 

v. ) Trial by G. C. M., convened at 
) PHILRYCOM, 23-24 Septem"ber 1947. 

Private ANGELO A. 1'!A.ZZARO ) Dishonorable discharge and con
(12190944), unassigned, formerly) finement for eighteen (18) years. 
of 432nd nghter Squadron, 475th Penitentiary. 
hf;hter Group. 

HOLI.iING by the BOARD OF REVIEW 
SILYF.:RS, A.CY..ROYD and LA.l'.lITNG, Judge Advocates 

1. The record of trial in the oase of the soldier named above has 
been exe.Llined by the Board of Review. 

2. The only question requiring consideration herein is whether the 
record of trial is legally slil'ficient to support the findings of guilty, 
as· a.pproved by the reviewing authority, of Specification 1 of Charge I 
and Charge I. Under this charge and specification accused was found guilty 
of havinb deserted the service of the United States on or about 14 March 
1945 while stationed on the Island of Luzon in the Philippine Islands 
and havinG remained in desertion until he was a.ppreheDded at Manila on 
or about 21 February 1946. Accused was arraigned on 23 September 1947 
and had pleaded not guilty to the charge a.Dd specification in question. 
The reviewing authority approved only so much of these findings of guilty 
as involved a. finding of guilty of absence without leave from about 14 
1/arch 1945 to a.bout 21 Pebruary 1946 in 'Violation of Article of War 61. 

3. The fa.ct that the initial e.bsenoe of acoused occurred while he 
was stationsd overseas in the Philippine Islands is not a.bsenoe "from the 
jurisdiotion of the United States" provided for in Article of iia.r 39 
(CM 313057. ~• 63 BR 5). 

C ' 

In the oa.se of CM 21 n 72. Rosenbaum (11 BR 225) the accused 1ras 
found guilty of desertion in violation of Artiole of Wa.r 5~. but the 
reviewing authority approved only so much of the findings as involved 
a. finding of guilty of absence without leave in rtolation of Article of 
Wa.r 61•. The initial absence pleaded and proved had ocourred ·more than 
two yea.rs prior to the arra.ignment of acoused. The Boa.rd' of Review, 
citing paragraph 87b of the Manual for Courts-Martial, 1928, said that 
the reviewing authority was "without power to oonsider such absence as 
a basis of punishment because punishment for suoh absenoe was barred by 
Article of Viar 39. 11 
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4. For the reasons stated the Board of Renew holds the reeord of 
trial legally inauff'icient to support the findings of guilty of Specifica
tion 1 of Charge I ani Charge I as a.pproTed by the reviewing authority 
but legally auff'ioient to support the findings of guilty of Speoit'ioation 

of Charge II and Charge II. Specifications land 2 of Charge III aild 
Charge III. Speoifioations l and 2 of Additional Charge I and Additional 
Charge I. the speoitication of Additional Charge II and Additional Charge 
II and the speoif'ioation of Additional Charge III and Additional Charge III 
and legally sufficient to support the aentenoe u approved by the renewing 
authority. 

• Juige Advocate 
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JAGK - CM 32 78 74 1st bd 

JAGO, Dept. of the Arrey, Washington 25. D. C. 

TOa Commanding General, Philippines-Ryukyu.a Command, APO 707, c/o 
Postmaster, San Francisco, California 

1. In the case of Private Angelo A. Mazzaro (12190944), unassigned, 
formerly of 432nd Fighter Sq1.1adron, 475th Fighter Group, attention ia in
vited to the foregoing holding by the Board of Review, which holding is 
hereby approved. Upon disapproval of the findings of guilty of Specific&• 
tion 1 of Charge I and Charge I you will have authority to order the execu
tion of the sentence. 

2. In view of all the circumstances of the case it is recommended 
that the period of confinement be reduced to twelve years. 

3. v'lhen copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsemont. For convenience of reference, please place the file 
number of the record in brackets at the end of the published order, as 
follows a 

(CM 327874). 

1 Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 
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DEPARTMENT OF THE A.fu\i'Y 
In the Office of The Judge Advocate General 

Washington 25, n.c. 

JAGH CM 327988 10 February 1943 

UNITED STATES ) FLYING DIVISION, AIB TRAINING COL!MAND 
) 

v. ) Trial by G.C.M., convened at 
) Barksdale Field, Louisiana, 28-

First Lieutenant ROBERT P. ) 30 July 194 7. Dismissal and con
HOOG (0-798635), United ) finement for five (5) years. 
States Air Force. ) 

OPINION of the BOA.RD OF REVIEr'l 
HOTTENSTEIN, LYNCH, and BRACK, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 95th Article of 1iar. 
I

Specification: In that Firs't Lieutenant Robert P. Hogg, Air Corps, 
did, at Barksdale Field, Louisiana, on or about 25 February 
1947, with intent to deceive the Base Commandant, Barksdale 
Field, Louisiana, and the Barksdale Field Exchange Council, 
officially report to the said Base Commandant, Barksdale Field, 
Louisiana and the Barksdale Field Exchange Council, that the 
Consolidated Sununa.ry of Inventory of the Barksdale Field Ex
change for the period 25 January 1947 to 25 February 1947 was 
accurate and correct, which report was known by the said First 
Lieutenant Hogg to be untrue. 

I • 

CHAR'eB II: Violation of the 93rd Article of War. 

Specification l: In that First Lieutenant Robert P. Hogg, Air 
Corps, did, at Barksdale Field, Louisiana., on or about 11 
December 1946, feloniously embezzle by fraudulent1y·convert
ing to his own use, one 21-inch La.dies' Traveling Bag, the 
value of about $19.50; one 18-inch Ladies' Traveling Bag, 
the value of about $19.50; one Ladies' Wardrobe Bag, the 
value of about $JO.SO; one Ma.n's I.ardrobe Bag, the value of 
about $J0.50; and one Ladies' 26-inch Pullman Bag, the value 
of about $24.25; of a total value of about i124.25, the 
property of the Barksdale Field Post Exchange, entrusted to 
him by virtue of his office as Exchange Officer of the 
Barksdale Field Exchange. 
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Specification 2: (Nolle Prosequi) 

Specification 3: In that First Lieutenant Robert P. Hogg.,· Air 
Corps., did, at Barksdale Field., Louisiana., on or about 25 
January 1947, feloniously embezzle by fraudulently convert~ 
ing to his own use, the sum of about $1,750.00, the property 
of the Barksdale Field Exchange Fund, entrusted to him by 
virtue of his office as Exchange Officer, Barksdale Field 
Exchange. 

Specification 4: Same as Specification J except the date, 11 7 
March 1947," and the sum 11$90.00. 11 

Specification 5: Same as Specification 3 except the date, 11 3 
March 1947," and the sum 11$240. 75. 11 

Specification 6: (Nolle Prosequi) 

Specification 7 : (Finding of Not Guilty) 

Specifications 8, 9, 10., 11., 12: (Nolle Prosequi) 

CHARGE Ill: Violation of the 96th .Article of Kar. 

Specification 1: In that First Lieutenant Robert P. Hogg., Air 
Corps., did., at Barksdale Field., Louisiana., on or about 22 
October 1946., wrongfully and unlawfully cause to be made a 
claim against the Barksdale Field Exchange Fund., and did 
approve., allow., and cause to be paid., said claim against the 
Barksdale Field Exchange Fund, in the amount of about $104.03, 
for purported official traveling expenses alleged to have been 
incurred by John E. Miller, which claim was false and fraudulent 
in that the claim was prepared for traveling expenses over a 
period of ten (10) days., when., in fact., John E. Miller only 
performed five (.5) days of travel., and which claim was then -
known by the said First Lieutenant Robert P. Hogg., to be false 
and fraudulent. 

Specification 2: (Nolle Prosequi) 

Specification 3: In that First Lieutenant Robert P. Hogg., Air 
Corps., did., at Barksdale Field., Louisiana., on or about 17' 
January 1947., wrongfully and unlawfully cause to be made a 
claim against the Barksdale Field Exchange Fund, and did 
approve, allow., and cause to be paid., said claim against 
the Barksdale Field Exchange Fund., in the amount of about 
058.86., for purported official traveling expenses alleged 
to have been incurred by J. M. Lofley., ,{hich claim was false 
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and fraudulent in that the claim was prepared for travel
ing expenses for travel that was not made by J.M. Loney., 
and which claim was then known by the said First Lieutenant 
Robert P. Hogg., to be false and fraudulent. 

Specifications 4, 5: (Nolle Prosequi) , 
Specification 6: In that First Lieutenant Robert P. Hogg, Air 

Corps., did, at Barksdale Field, Louisiana, on or about 3 
:March 1947, wrongfully and unlawfully, and with intent to 
defraud., cause a Check No. 19790 to be drawn against the 
Barksdale Field Exchange., payable to Sergeant Bert J. Leaey., 
in the amount of about $240. 75, which check ·was false and 
fraudulent in that there was no such person as Sergeant 
Bert J. Leal:zy'., and was then known by the said First Lieutenant 
Robert P. Hogg to be false and fraudulent. 

Specification 7: In that First Lieutenant Robert P. Hogg., Air 
Corps,.did., at Barksdale Field, Louisiana., on or about 7 
March 1947., wrong.fully and unlawfully cause to be made a 
claim against the Barksdale Field Exchange Fund., and did 
approve and allow said.claim against the Barksdale Field 
Exchange Fund., in the amount of about $36.77., payable to 
J.M. Lofley for alleged traveling expenses., the said First 
Lieutenant Robert P. Hogg well knowing that the claim was 
false and fraudulent in that the travel had not been per
formed by- J.M. Loney. 

Specifications 8., 9, 10., 11., 12: (Nolle Prosequi) 

Specification 13: (Finding of Not Guilty) 

He pleaded not guilty to all Charges and Specifications. He was found 
not guilty of Specification 7, Charge n., and Specification 13, Charge 
III, and guilty- of all other Specifications and Charges upon which trial 
was had. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service., to forfeit all pay and allO'«ances 
due or to become due., to pay- the United States Government a fine of 
$2500.00 and to be confined at hard labor for ten years. The reviewing 

· authority approved only so much of the sentence as provided for dismissal 
and confinement at hard labor for five years and forwarded the record of 
trial for action.under Article of War 48. 

J. The evidence pertaining to the findings or guilty is substantially 
as foll01rs: · 

During the period from May 1946 to the latter part of March 1947, 
the accused was detailed as post exchange officer of the Barksdale Field 
Exchange under the command of Colonel Victor H. Stiah:n, station commander 
(R 49, Pros Ex 2). The Post Exchange., Camp Polk, Louisiana, was a branch 
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exchange of the Barksdale Field Exchange., and as such., came under 
the accuped1 s jurisdiction. 

a. Chaq__e I, Specification 1: (False official report) 

On or about 25 Ja~ary 1947, accused picked up some damaged watches., 
belonging to the Camp Polk Branch Exchange, from Homer A. Self., Manager 
of the Branch Exchange, stating that he would have them repaired. These 
watches were never returned to the Camp Polle Exchange and on or about 
20 February 1947., accused instructed :Mr. Self to carry them on the Camp 
Polk Exchange inventory for that month (R 87.,88). The original copy 
or inventory of the Camp Polle Branch Exchange., dated 25 February 1947, 
was submitted to accused at the Barksdale Field Post Exchange and the 
four watches., which had been picked up by the accused from Ur. Self 
!or repair., were listed in the inventory on a separate sheet as property 
titled., •Department 'E', Jewelry," of a value of $109.40 (R 92-93, 118, 
139). Accused told Yr. Albert E. Brown., office manager of the Exchange., 
that he wanted to buy these watches. Ur. Brown suggested to accused 
that this could be accomplished by removing the inventory sheet (Depart
ment "E", Jewelry' Account) which was attached to the Camp Polle Exchange 
inventory., dated 25 February., and then raising the inventory figures 
shown in the Department "A", Tobacco account, and Department 11F"., 
Stationery account:, in an equivalent amount to absorb the difference 
in the inventoried value or the watches. Accused approved this sugges
tion and directed lfr. Brown to ma.lee the necessary alterations in the 
Camp Polk Exchange inventory records which Mr. Brown did (R 118-119). 
On 5 March 1947, accused paid :Mr. Self $109.40 !or the watches (R 87). 

. A Consolidated Swmnary or Inventory or the Barksdale Field Exchange, 
dated 2~ February 1947, certified as correct by accused, was admitted 
1n evidence (R 58, Pros Ex .3). The certificate thereon reads as follows: 

"I certify that I have tested the accuracy of the inventories 
and have counted the cash and coupons on hand and that., in my 
opinion., the amounts shown above are substantially correct. 11 

(R 58, Pros Ex .3) ... 

By deposition admitt~d in evidence·as Prosecution Exhibit 2, 
Colonel Strahm testified that accused submitted to him the Consolidated 
Swmnary of Inventory tor the period 25 January to 2$ February 1947, and 
the report was accepted by Colonel Strahm as being accurate and correct 
in accordance with the certificate on the report (R 49). · The Consolidated 
Summary of Inventory consists of two pages with two sheets identified 
a1 InTBntory Summaries, attached as supporting papers •. The supporting 
papers reflect the selling price and cost or merchandise on hand at 
the Barksdale Field Exchange and the Camp Polle Branch Exchange • 

.ls to '"the alterations made in the Camp Polle inventory, Brown 
testU'ied thats · . 
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11A sheet showing $109.40 worth of watches was taken out and the 
retail value of $109.40 was substituted for by adding $108.00 
worth of tobacco. in one place and $1.40 worth of greeting cards 
in another, 

* * * "There is no amount shown for Department E, Jew~lry, represent-
ing the inventory sheet which was removed. The value for Depart
ment A, Tobacco, is $108.00 more than the inventory as originally 
prepared. The value of Department F, Stationery, is $1.40 more 
than the inventory originally prepared. 

* * * 11 The substitutions for Department A, Tobacco, appears on Page \1 
22735, where there appears on line 16, •Camels, each, 900, at 
12 cents, $108.00 1 , and on Sheet \T 22726, where there appears 
on line 8, 'Christmas Cards, each, 140, at one cent, ~pl.46• •11 

(R 92,93) 

The sheet containing the 1tcomputation" of vratches was destroyed. · Brown 
also testified that as a result of the alterations there was an error 
of $8.44 in the cost value of the retail department inventory of the 
Camp Polk Exchange which is entered on page 2 of the summary. 

Harold V. Purnell, an auditor, testified that he had audited the· 
Consolidated Summary of Inventory of the Barksdale Field Post Exchange 
for the period 25 January to 25 February 1947 and found that there was 
a discrepancy in the cost value of merchandise as listed on line 2, 
page 1, of the inventory in the amount of $8.44. Mr. Purnell explained 
that cost value was determined by taking a percentage of the retail 
price, that the percentage used varied with the particular type of 
merchandise, and that different types of merchandise with the same 
retail price would have a different cost price (R 62,63,65). On cross
examination Purnell admitted that the arithmetic of the Summary of 
Inventory based on the substituted entries was correct, that the items 
of tobacco and greeting cards were entered in their proper departments 
and if the tobacco and greeting cards were physically present the sU!Jllllary 
of inventory was correct (R 65,66). 

b. Charge II, Specification 1, (Embezzlement_ of post exchange 
property of a value of $121.i.25). 

D-u.ring December 1946 accused accompanied by J.M. Lofley, civilian 
exchanee manager, went to the luggage department in the exchange ware
house. Accused inspected five pieces of luggage and told Daniel Stone, 
Junior, warehouse manager, to mark the pieces of luggage 11 down to $1.00 
on a price change voucher," and directed the luggage to be shipped to 
his wife in Florida. The luggage was subsequently shipped to accused's 
wife, At accused's direction a requisition was made on the warehous~ 
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from the main store for the five pieces of luggage, and accused gave 
Lofley, five dollars in payment (R 124,125,149,150). A price change 
voucher on the luggage was made 18 January 1947 bearing accused's 
signature (R 124,125). According to the voucher the old selling prices 
of the luggage aggregated $124.25. The voucher also recited that the 
lugga·ge had been damaged by water (R 125, Pros Ex 25). In Lofley 1 s 
opinion the luggage was in saleable condition, and appeared identical 
to the other luggage there. Stone testified that from outward appear-

1ances the luggage looked all right (R 124,150). Neither -witness inspected 
the inside of the luggage (R 130,150). 

c. Charge II,.Sp~cification 3, (Embezzlement of $1750.00). 

Upon consolidation of the Perrin Field Exchange with the Barksdale 
Field Exchange the latter exchange acquired among other assets a bowling 
alley and dry box (R 97). On 8 January 194 7 Robert R. Parmley, of Logan
spot, Louisiana, a bowling alley operator, offered accused $3 1 000.00 for 
the bowling alley. In a conversation with Brovm on 9 January 1947 accused 
asked a great many questions about the metbod of pricing bowling alleys 
and indicated that he was going to get a side present, on the sale of the 
Perrin Field Alleys, from a veteran (R 121,122). On 13 January, Parmley 
received a call from accused from the Baker Hotel of Dallas and was in
formed he could have the alleys and equipment for $3200.00 (R 70). 
Parmley testified that on 15 January 1947 he and accused went to Perrin 
Field and inspected the alley. Parmley purchased the alley and a dry 
box paying $3200 for the alley and $150.00 for the dry box (R 70,71). 
In payment Parmley gave accused three one-thousand-dollar bills, three 

. one-hundred-dollar bills, two twenty-dollar bills, and a ten dollar bill. 
Parmley wrote out a receipt which recited •Received full payment for one 
(1) Bowling Alley four 4 lanes and equipment located at Perrin Field Tex, 
also one (1) Dry Box & unit from Robert R. Parmley." This receipt was 
signed by accused. Accused returned to Barksdale Field on 16 January 
1947, and two days later on 18 January showed Brown two one-thousand.
dollar bills and stated that he wished "to apply $1600.00 .to the sale 
of the bowling alley and dry box from Perrin Field.• Brown testified 
that he objected to accepting.currency of such large denomination and 
some days later accused turned in $1600 in "one-hundreds and a few 
fifties" (R 98,lll). Brown admitted that in a prior statement he said 
that accused gave him sixteen $100 bills but subsequent to that time he 
had refreshed his memory by referring to 11 the officer's cash account11 

(R lll). At the time accused handed Brown a copy of the receipt he 
executed for Parmley (R 98, Pros Ex 18). Original and duplicatereceipts 
rwming to Parmley,in the amounts of $1500.00 f()r the bowling alley and 
$100.00 for the dry box were prepared, and the copies were signed by 
accused (R 98, Pros Ex 19,2e). Accused received a receipt in the amount 
of $16J4.85, dated 25 January 1947 which, among. other things, according 
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to Brovm, represented the $1500 turned in for the bowling alley and 
$100 for the dry box (R 98, Pros Ex 98). Sometime after his purchase 
of the bowling alley and dry box Parmley was contacted by the Provost 
Marshal who suggested that Parmley see accused and get a receipt show
ing the actual amount he had paid (R 72). On 20 March, Parmley saw 
accused at Barksdale Field and asked for a receipt showing the actual 
amount he had paid. Accused told Parmley that he could give him a 

,receipt for $1500 for the bowling alley and $100.00 for the dry box, 
but could not give him a receipt for the full amount as he (accused) 
had used the balance to make up shortages in other accounts. Parmley 
did receive from accused a letter which stated that the bowling alley 
had a cost value of_$6,125.42 (R 70, Pros Ex 8). Although Parmley 
made no mention of anyone else being present during his conversation 
with accused on 20 March, Brmm testified that he was present and heard 
Parmley ask accused for a receipt in the amount of $3350.00 (R 120). 

d. Charge II, Specification 4,(Embezzlement of $90.00, 
property of the Barksdaie Field Exchange Fund). 

As previously related in paragraph 3a, supra, accused on or about 
25 January 1947 picked up some damaged watches at the Camp Polk Branch, 
Barksdale Field Exchange, stating that he would have the watches repaired, 
indicated to Brovm his purpose of purchasing the watches and subsequently 
on 5 March 1947 paid the sum of $109.40 for the watches. On cross-examina
tion Self, the manager of th~ Camp Polk Branch testified as follows with 
reference to the watches carried on the 2.5 February inventory: 

11 :Mr. Self, I will question you about Prosecution's Exhibit 112 1 • 

Watches, each, one, ~?14-40; Watches, Waltham, each, one, $18.00; 
Watches, Benrus, each, two, $38.,50. That's your February 2.5, 
1947 inventory, is that correct? 
11 Yes, sir." (Underscoring supplied) (R 139) 

Sometime during the first ten days of February accused shmved Lofl~y, 
the civilian exchange manager, four or five watches which he (accused) 
stated he had purchased from the Camp Polk Exchange. Accused gave two 
of the watches to Lofley with instructions to put them on sale and have 
the money realized upon sale turned in to the office. Lofley gave the 
watches to Miss Grace Dyson who was in charge of the jewelry counter 
(R 126,1.52). Miss Dyson testified that on or about 1 February 1947 she 
received the following watches in her department: A Benrus selling for 
$240.75, a Walton selling for $112.00, and two other Waltons, one selling 
for $90.00, and the other for $112.00. She received the latter two from 
Lofley with instructions to bring the money for these two to the office 
rather than "ring it up. 11 She subsequently sold the $90.00 Walton watch 
and gave the money to Brown who put it in an envelope (R 152). Brown 
testified that on the afternoon of 4 March 1947 Miss Dyson gave him 
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$90.00. At the time, accused was away and .ascertaining upon his return 
that Brown had some money for him, instructed Brown to credit it to his 
(accused's) account in the Bossier State Bank. Brown made the deposit 
on 20 March 1947 (R 94, Pros Ex 13, R 95). 

e. Charge II, Specification 5, (Embezzlement of $240.75, 
property of Barksdale Field Exchange Fund); Charge III, Specification 6, 
(Issuing a check to a fictitious person with intent to defraud). 

As stated in paragraphs~ and~, suprh, accused had picked up 
some damaged-watches at the Camp Polk Branc of the Barksdale Exchange 
and these watches were carried on the 25 February inventory of the 
Branch Exchange. SubsequenUy on or about 5 March 1947 accused paid
$109.40, for these watches. 

Self., the manager of the Branch, testified that two of the watches 
carried on the 25 Feb~ry inventory were "La.dies' Benrus Watches" which 
bad sold for $192.50 (R 139). On the 25 February inventory the selling 
price of .the Benrus La.dies' Watch was listed as $38.50 (R 139). 

On or about 3 March 1947 Bert J. Leahy, Shreveport, Louisiana, 
received a call from accused to come out to Barksdale Field to discuss 
the purchase of surplus property. Leaey, accompanied by G. C. Harper, 
also of Shreveport went out to Barksdale Field and after inspecting 
surplus equipment in the warehouse went to the Exchange (R 74). 

Leahy testified with respect to accused's action after their 
arrival in his office as follows: 

"* * * he asked me for my full name., which I printed and handed 
to him. A few minutes later a gentleman came in and he gave 
him several notation and told him to fix them up. He came back 
sometime later with a green piece of paper that looked to be about 
4'x9' •. :Mr. Harper and I were sitting beside his desk discussing 
various prices on surplus which were listed. He said, tgive me 
your signature• and before realizing what was happening I bad 
written my signature on this piece of paper. I later realized 
it was a check. I asked him what it was for an:l he said it was 
just a formality. I said, 'What are you trying to do? Get me in 
trouble?' That vra.s just about all there was to it. I did not 
realize what it was until it was all over. He said it was army 
routine or a formality. I said, 1I do not want to get in trouble' 
and be said., 1don 1t worry• •11 (R 74) . , 

Lea.by identified his signature on a piece of paper, the reverse side of 
which was a check payable to "Sgt Bert J. Leahy" in the amount of $240.;75., 
drawn on the Barksdale Field Exchange Fund at the Bossier State Bank., 
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bearing the signature "R. P. Hogg" as drawer, acting for the "Barksdale 
Field Exchange" (R 74, Pros Eic 75). At the time Leahy signed the paper 
he did not see the face of the paper. Leahy also recalled that at the 
time he signed there was another piece of paper attached to it. The 
two pieces of paper were of the same length and width and were folded 
together (R 75). Leahy testified that he had been in the armed forces 
but had never attained the rank of Sergeant (R 75). On cross-examina
tion he identified Brown as a person who bad been in and out of the office 
during his conversation with accused. He could not state that Lofley had 
appeared in the office, but stated that some other employee talked to 
accused once or twice (R 77). During the conversation accused took a 
ladies' watch out of his drawer and gave it to an employee (R 77). 

· Leahy bad been a member of the Shreveport Police Department and an 
insurance adjuster for five years (R 78). He designated the sheet 

·which was attached to the check as "a letter of advice," and admitted 
that a letter of advice was a check attachment but stated he did not 
realize he had signed a check until later (R 75,78,79). On redirect 
examination Leahy testified with relation to signing the check that: 

"Q. lfhat precisely had transpired and how long a period of time 
between the time Lieutenant Hogg received this piece of 
paper am the time the witness realized he had signed a 
check? 

,l. The three of us were talking. Suddenly Lieutenant Hogg passed 
me this piece of paper and said, 1 give me your signature 1 • I 
did not realize until it had happened what was going on and 
what it was all about, I was in no position to question his 
intentiofls and I did not assume that he would be .having some
thing out for me to sign that was not all right. 

Q. Did Lieutenant Hogg indicate where on the piece of paper he 
wished you to sign? 

DEFENSE: Objection. 

LA.W MEMBER: overruled. 

A. As I recall it, he did. 

Q. When, precisely, did you realize that you had signed a 
check? 

.A.. A minute or so afterwards. He took the check and folded 
it. I asked him what he was trying to do.n (R 79,80) 

On e:xam1nation by the court Leahy stated that accused told him it was 
"routine or army procedure" (R 80). On re-cross-exa.mina.tion Leacy 

· admitted that although a moment after signing the check he realized what 
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he had done he made no report of the matter until he was questioned 
by officers of the law. (R 80). With reference to Leahy signing a paper 
Harper., Leaby's companion., testified: 

"* * * IJ.eutena.nt Hogg asked Mr. Leahy what his full name was. 
He gave it to him - wrote it on a piece of paper and he called 
for someone to come in and he gave him that and a package and_ 

• told him to fix it up for him. From there we went ,out and 
looked at some equipment to be sold. iihen we got back Lieutenant 
Hogg·had something there for Mr. Leahy to sign. 

* * * "Lieutenant Hogg just banded him the piece of paper, shoved it out 
on the desk and told him to sign it. Bert said., •what do you want 
me to put on it'. He told him exactly like he gave it to him. As 
he went to sign it, I said, 1.lre you going to sign it without read
ing itf I Lieutenant Hogg informed Leahy that it was a matter of 
form. * * *" (R 83) 

On cross-examination Harper stated that he did not hear accused call 
Leahy' "Sergeant• and he did not see accused leave the room (R 84). 
Harper identified Loney as the man that came in and received the 
piece of paper with Leahy1s name on it and who later came back with 
the paper to which Leahy signed his name (R 84.,.S,5). He also stated 
that he had seen Brown (R 8.5). At the time Loney received the piece 
of paper he was also handed a package the size of' a little jewelry box 
by' accused (R 8,5). · 

Bronn testit'ied concerning the transaction as follows: 

"Q. Can y-ou explain to the court the circWll8tances surrounding 
the drawing and cashing of that check? 

A. Yes., sir. On the .3rd of March., 1947, Lieutenant Hogg 
explained to me that he wished to return to the· Ex.change a 
watch he had acquired at a reduced price at Camp Polk 
through a refund made out to a veteran friend of his who 
would be ·out that afternoon. On the afternoon of .3 March 
1947., Li~utenant Hogg handed me the watch in a box and a 
slip of paper with the name 1Bert J. Leahy' written on it. 
This (!CCurred in Lieutenant Hogg' s office and two gentlemen 
were sitting in the settee at the one side 01' his desk at 
that time. I inquired of Lieutenant Hogg the rank of Bert 
J. Leahy' and he advised me that he was a Sergeant. He also 
instructed me to have Ur. Lo.tley prepare the necessary 
receiving report. I took the watch and slip of paper to 
Ur. Loney and transmitted the Lieutenant's wishes.*** 

*** J. short time later., Ur. Loney- handed me a receiving report 
!rom the main store., or., I should say.,.the necessary paper 
work, and I had prepared Barksdale Field Exchange check in 
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the amount of approximately $190.00. I took that check 
with·the attached voucher receiving report and placed it 
in Lieutenant Hogg 1s 1In 1 basket. A short time thereafter, 
Mr. Lofley appeared with the first check an:l attachments 
and a new receiving report in the amount of $240.75. I 
voided the first check and prepared Barksdale Field Check 
No. 19790, payable to Sergeant Bert J. Leahy, in the amount 
of $240.75, and placed that check and voucher in Lieutenant 
Hogg 1 s 1In1 basket and left his office. A short time later, 
Lieutenant Hogg called me into the office and handed me the 
$240.75 check, which was indorsed on the back 1Bert J. Leahy' 
and instructed me· to.cash the same for him. I cashed the 
check at the Exchange Office and turned the $240.75 over to 
Lieutenant Hogg that evening. 11 (R 90,91) 

Brown adentified the signature on the face of the check, the 
reverse side of which Leahy had signed, as being that of accused (R 74, 
Pros Ex 9, R 90). ,The voucher which had been attached to the check had 
the following wording thereon 11 3 March 1947. .. Refund on 1 only Benrus 
Watch, Ladies's $240.75. 11 Brown identified a carbon copy of the check 
and voucher as being identical to the original and the carbon was 
admitted in evidence (R 91, Pros Ex 10). On cross-examination Brown 
testified that when accused gave him the watch to give to Lofley he 
asked accused Leahy' s rank and was told 11Sergeant11 (R 104). Although 
Leahy and Harper were present they did not indicate they had heard the 
conversation between Brown and accused which was carried on in a low 
tone of voice. Brown also stated that at the time Leahy and Harper Ytere 
conversing among themselves, Brown admitted drawing up both the $192.50 
check and the $240.75 check. He drew up the first check on the basis 
of a receiving report "okayed" by the Exchange m:i.nager, and explained 
the receiving report in the following terms: 

"***when merchandise is offered for return, the department to 
which it is returned prepares a receiving report describing the 
merchandise and who it was received from, and its value, and we 
are authorized to make the-refund on the okay of certain officials." 
(R 106) ' 

Accused had not told Brown what a.mount to use for the refund but 
merely told Brown to have Lofley do the necessary paper work. The 
$240. 75 check was likewise dra,m by Brown, ·the amount of the check being 
determined from a receiving report given to Brovm by Lofley (R 106). 
Although Brown did not see the inside of the box Y1hich accused handed 
him, he concluded that the box contained one of the watches obtained 
from the Camp Polk Branch Exchange,(R 108). On redirect examination 
Brovm testified that after the transaction was completed he reported 

,it to Colonel Kunish (R 119). 

As to his part in the transaction Lofley testified: 
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"I received the watch from Mr. Brown. Made out a :refund slip 
payable to Sergeant Bert J. Leahy, delivered the refu;id slip 
to Mr. Brown. The refund slip was made out in the amount of 
$192.50. A few minutes later, I was called to Lieutenant Hogg 1s 
office. He banded me the refund slip with the check attached 
and said, tHow did you arrive at this price of $192.501' I 
explained to him that was the amount of the price tag attached 
to the watch. He explained to me that we bad similar watches 
in stock marked at $240.75. He further instructed me to void 
the refund slip and prepare a new one in the amount of $240.75, 
which I did." (R 127) 

After preparing the refund voucher in the amount, of $240.75 Lofley turned 
it over to Brown. The watch itself was given to Miss Dyson who put it 
in stock. 

£. Charge III, Specification 1, (False claim). 

On or about 6 October 1946 John E. Miller, the post tailor~ 
accompanied accused on a trip to New York•. It was believed that cloth
ing would be carried in the Post Exchange and the trip was made for the 
purpose,of procuring clothing. Miller arrived in New York on Tuesday 
and was back in Shreveport Friday night (R 147). Lofley who also made 
the trip testified that he and .accused were gone about ten days and 
that Uiller returned three or four days earlier. On the last occasion 
Loney saw Miller in New York the latter told Lofley and accused that 
he was leaving the next morning by commercial plane (R 129). On his 
return from New York Miller was given a copy of travel orders by Brown. 
The copy was signed. Miller identified a signature on the reverse side 
of a check as being his. (R 100., Pros Ex 23, R 147). With ~eference 
to the circumstances under which his signature was affixed thereon Miller 
testifieds 

"I was called to the Post Exchange by· Mr. Brown, who handed me 
this check. It was handed to me, to the best of Jff3' knowledge, 
face down with instructions to indorse same, which I did. * * itJI 
(R 148) 

Killer claimed that he never received the proceeds of the check (R 148).
l!iller also testified that he never ma.de a claim for the expenses 
incurred by him on the New York. trip, and that he was on the trip for 
only !ive business days (R 148). On cross-examination he testified that 
he did not knowr the amount of the check at the time he endorsed it (R
148). With reference to Prosecution's Exhibit 2.3 which contained the 
original of the check indorsed by'Miller., Brown testifieds' 
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"This is the original and the exact duplicate carbon o! Barksdale 
Field Exchange Check No. 18225, dated 22 October 1946, payable 
to John E. Miller, ·1n the amount of $104.03, covering the re
imbursement for expenses of a trip to New York, the 6th to 16th 
of October, 1946.n (R 100) 

The carbon copy bad a voucher attached by perforations itemizing expenses 
!or a ten day trip to New York. The original voucher was not in evidence. 
The original check bore the following legend in perforated letters and 
numerals on its race: 11 PAID11 n10 25 46'1 "84 • .39611 • On the reverse side 
under Jliller 1s endorsement was stamped the words: •Bossier State Bank 
TO THE CREDIT OF11 followed by two lines on the first of which was written 
-•Barksdale P.[11 and on the next line the signature of a person who designated 
herself as 11teller.• 

Brown also testified that Miller did not receive arry money on the 
check (R 117). 

g. Charge III, Specification 3, (False claim). 

On or about 17 January 194 7 Loi'ley was called to accused I s office 
and was told by accused that he (accused) had been arrested for speed
ing in Hallsville, Tex.as, and that it would be necessary to put Loney 

· on orders to go to Perrin Field. At the time accused had a check . lying 
on his desk face down. Accused told Loney to endorse the check which 
Loney did (R 128). The following day Loney endorsed another check 
for accused. Loney testified: 

•The first check was signed on or about January 16, 1947, the 
!ollCJW'ing day Lieutenant Hogg called me to his office and said 
Mr. Brown had indorsed the check payable.to the account of 
Lieutenant R. P. Hogg. He stated further that he did not want 
the check to go through that way. He said he had voided the 
other check and told me to indorse this check which was laying 
face down on his desk. 11 (R 129) 

Loney identified his signature on the reverse side of a check 
payable to him in the amount of $58~86, drawn by ac~used on the exchange 
account at the Bossier State Bank. Lofley stated that a travel directive 
dated 10 January ?-947 directing him to travel to ·Perrin Fie~d on or 
about ll January 1947 and signed by accused had not be~n seen by him 
until after "the investigation" had started. Further, Lofley denied 
that he had ever made.a trip to Perrin Field and had never instigated 
a claim for travel expenses to Perrin Field (R 128). The checks and 
travel order were prepared by Brown at accused's direction. Brown 

· testified that: 
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11 0n the 16th of January, 1947, Lieutenant Hogg instructed me 
to prepare orders for Mr. Lofley to accompany him to Perrin 
Field and Dallas, Texas, the trip from which he, Lieutenant 
Hogg, had just returned, in order that he, Lieutenant Hogg, 
might be reimbursed for some of the expenses of the trip. He 
presented gasoline tickets and approximate figures on meals 
and I had the travel order, which I have a short time ago 
identified, prepared. ~ also had prepared the Barksdale Field 
Check, the remainder of which I have recently identified. I 
delivered the check and the voucher attachments to Lieutenant 
Hogg and a short time later, he reappeared with the check 
indorsed by Mr. Lofley and instructed me to send it to his home 
town bank for deposit to his credit. I prepared a typed indorse
ment on the check appropriate for safeguarding the funds in the 
mails which would permit the check to be deposited only to his 
credit at Val Prazo State Bank, Val Prazo, Florida. It occurred 
to me that this might not be agreeable to his wishes. 

* * * 11.i\nd, I exhibited the check to him, bearing the indorsement I 
have just described. He instructed me to reprepare the check, 
and I did, so preparing the check dated 17 January 1947, which 
I have recently identified. I mutulated the first check, tear
ing out a portion of the signature element, and the portion 
showing the indorsement, and had the gasoline tickets attached 
to the exact duplicate voucher of the new check." (R 96,97}. 

l1ith relation to Prosecution's Exhibit 15 Brown testified on direct 
examination: 

"~·Mr.Brown, I hand you another document for purposes of identifica
tion. 

A. This is Barksdale Field Exchange Check No. 19294, dated 17 
JanuarJ 1947, payable to J.M. Lofley in the amount of $58.86, 
and the carbon copy of that check. 

Q. Is that the duplicate original? 
A. Yes, sir. The carbon copy duplicate original of that check. 

~. Is there any attachment to the duplicate original of that check? 
A, Yes, sir, It is a description of expenses of the trip to Perrin 

Field and Dallas, Texas on the 11th to 15th of January, 1947. 

Q. And, is the attachment to Check No. 19295, the duplicate original, 
the same as the original, would previously have been attached 
to the original check? · 

A.. Yes, sir. 

~. Whose signature appears on the original of that check? 
A. Lieutenant R. P. Hogg, Exchange Officer. 
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Q. Can you positively identify that as his signature? 
A. Yes, sir. 11 (R 95) 

On cross-examination Brown testified: 

11Q. You knew at the t:iJne that you gave Lieutenant Hogg this 
money that, if the facts you stated were correct, they 
constituted a theft or embezzlement, didn't you? 

A. By the Exchange Officer, yes. 

q. You knew that he was committing a theft an:l a felony, didn't you? 
A. I am not familiar with the exact specµ'ications. 

Q. Did you ask Lieutenant Hogg to give you a receipt for this 
money?

A. It didn't appear necessary, inasmuch as the money was for-
warded to the Val Prazo Bank, and there would be a record. 

Q. This money wasn't sent to the bank, was it? 
A. As I"recall, it was. 

Q. Do you have any proof that it was? Who sent it? 
A.. I went over to the bank and purchased the bank draft. 

Q. Do you have a copy of anything from the bank to prove that? 
A. No, I haven't. 

Q. Did you pay this money to Lieutenant Hogg in the· presence 
of aeyone? 

A. No. I bought a bank draft payable to his bank. 

~. Is it a fact that you kept this money? 
A. It is not.• (R 110) 

h. Charge III, Specification 7, (Allowame of false cla:iJn 
against the Barksdale Field IDcchange). 

. A travel directive dated 3 March 1947 directing Loney to proceed 
to Cc!Jllp Po]l,; Louisiana, on or about 4 March 1947 was introduced in 
evidence (R 99, Pros Ex 22). Brown identified the signature on the 
directive as being that of accused (R 99). A carbon copy of Post Ex
change Check No. 19798 payable to·Lofley in the.amount of $36.77, an:l 
attached carbon copy of voucher itemizing expenses of a trip to Camp 
Polk, Louisiana, 4-6 March 1947 were admitted into evidence (R 100, 138, 
Pros Ex 29). Brown testified that the carbon copy was an exact duplicate 
of the original and that the original check was signed by accused. A 
photostatic copy of the original was admitted i!l evidence and except 
that the photostatic copy bore the signature 11R. P. Hogg" was identical 

15 



,,.,.,.,,~, 

in content to the carbon copy (R 138, Pros Ex 29). Brown turned the 
original check over to Major Thomas P. Carter, the Provost Marshal 
(R lOO,ll5). Yfuen accused presented the check to Brown it did not 
bear Lofley1s indorsement and as of the June 1947 bank statement the 
check had not been cashed (R 115). Lofley denied that he had made a 
trip to Camp Polk, Louisiana, on or about 4 March 1947. He further 
stated that he did not see the check which was issued for the trip 
(R 134). 

4. Evidence for the defense. 

After having been apprised of his rights accused elected to remain 
silent as to the merits of the case, but did testify on an interlocutory 
matter. Since the matter then in issue was resolved in favor of the 
defense it is not necessary to set forth accused's testimony pertaining 
thereto. 

Mr. Grady V. DuITett testified that he was general manager of the 
Post Exchange at Hobbs, New Mexico, and that he had formerly been'ware
house manager and office manager of the Post Exchange at Perrin Field. 
On 10 Janv-ary 1947 he, accompanied by accused,·looked over the bowling 
alley at Perrin Field. In Durrett I s opinion the alley was in poor 
condition and $1500.00 was a reasonable price for the alley (R 163,164, 
165). 'While he was at the Post Exchange at Alamogordo, New Mexico, 
that Exchange purchased a four lane alley from the Fort Bliss Exchange 
and the cost of picking it up, transporting it, and installing it was 
between $2400 and $2500 (R 165,166). On cross-examination Durrett 
testified that he never had any experience in the operation of a bowling 
alley (R 167). 

Major Evan L. Roberts, the officer in charge of the Dallas Regional 
Office, Anny Exchange Service, testified that the sale of the Perrin 
Field bowling alley was reported to his office and that there were no 
suspicions of fraud entertained by his office in connection with the 
sale (R 167,168). 

Lieutenant Colonel Deak K. Givens testified that he had known 
accused since May 1946 and had never heard any derogatory remarks con
cerning accused's character and reputation for honesty (R 175). On 
cross-examination Colonel Givens testified that he had been stationed 
at the same post with accused and had not heard his honesty discussed 
(R 176). On redirect.examination Colonel Givens stated that he·was not 
an intimate friend of accused. 

Major John R. Pennington testified that he had been on the Post 
Exchange Council for thirteen months and had knovm accused during that 
time; that he had never heard any derogatory remarks concerning accused's 
honesty (R 177). 
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Other testimony adduced by the defense pertained to a Specification 
· upon which a finding of not gullty was made and will not be set forth. 

5. For the prosecution in rebuttal. 

Robert R. Pannley recalled as a witness for the prosecution testified 
that it cost him $1800 to pick up, transport, and install the alleys he 
had purchased at Perrin Field (R 181). · 

6. Accused stands convicted of making a false official report in 
violation of Article of War 95, of three offenses of embezzlement from 
the Barksdale Field Post Exchange in violation of Article of War 93, of 
three offenses involving false claims against the Barksdale Field Post 
Exchange, and of causing a check to be drawn to the order of a fictitious 
payee in violation of Article of War 96. With the exceptions of Speci
fication 5, Charge II, and Specification 6, Charge III, which will be 
discussed jointly, the other offenses will be discussed separately in 
the order in which they appeared on arraignment. 

a. Charge I, Specification; (False official report). '.: 

The uncontradicted evidence of record shows that on or about 25 
January 1947 accused, the Post Exchange Officer of the Barksdale Field 
Post Exchange, picked up four watches from the Camp Polk Branch of the 
Exchange, evincing the intention of having the watches repaired. On 
20 February"'accused instructed the manager of the Camp Polk Branch to 
carry the four watches on the inventory of the branch for that monthly 
period, and the four watches were carried on the inventory of the branch 
dated 25 February 1947. At the time the Camp Polk inventory came to the 
:Main Exchange at Barksdale Field accused told Brown, the· office manager 
of the Exchange, that he intended to buy the four watches. Brown sug
gested that the sheet containing the watches be taken out of the Camp 
Polk inventory and that there be substituted in the inventory items 
which could be computed to the same retail value as the watches. Accused 
directed .that this be done. Brown removed the sheet listing the watches 
and on the sheet representing the tobacco department added a quantity 
of cigarettes and to the sheet representing the stationery department a 
quantity of greeting cards. The total retail value of the inventory was 
not effected by the deletion and additions made. The cost value of the 
inventory, however, was affected. Cost value of the articles inventoried 
was determined by taking a percentage of the retail value. The percentages 
used in the tobacco and stationery departments differed from the percentage 
in the jewelry department under which the watches were inventoried. As 
a result the cost value total was in error in the amount of $8.44. The 
Camp Polk inventory was incorporated into the 25 February 1947 consoli
dated report of inventory of the Barksdale Field Exchange and resulted 
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in the coat value total of that report being in error to the same 
extent as the comparable entry in the Ca.mp Polk inventory. Accused 
certified the accuracy of the inventory and the same was submitted to 
Colonel Strahm, the Commandant or Barksdale Field, who accepted. the 
report as correct., It is clear that the report submitted by accused 
to Colonel Strahm was false, and known to accused to be false in that 
erroneous resulting cost value total in the report was attained by- the 
deletion and subs titutiona directed in the Branc.h inventory by accused 
for the purpose-of concealing questionable conduct on his part as 
Exchange Officer. The making of a false official report is a violation 
or the 95th Article of War (CM 247981, Cobb, 50 BR ll,17). The court 
was warranted in finding that accused :rna:ae-a false official report as 
alleged. 

b. Charge n, Specification 1, (Embezzlement of Post Exchange 
property of a value of $124.25). 

During December 1946 accused inspected five pieces of luggage in 
the luggage department of the Exchange warehouse and ordered the prices 
of the individual pieces of luggage marked down to $1.00 on a price 
change voucher. There was no evidence that the luggage had been da.ma.ged, 
or was in any different condition from the other luggage stored in the 
warehouse, and there was no showing that the other luggage was similarly 
marked down in price. Accused paid $5.00 for the luggage and had it 
shipped to his wife. Subsequently he executed a price change voucher 
which showed the aggregate selling price of the luggage prior to the 
markd01'Il as $124.25. 

It is clear that had accused, the Post Exchange Officer, taken the 
luggage in question and shipped it to his wife he would be gullty or 
embezzlement. It cannot be contended that the device to which accused 
resorted in this case renders ineffectual his conviction of embezzlement. 
The authority of an exchange officer with respect to contracts at the 
time in question is set forth in par 201 AR 210-65, 12 June 1945 as 
follows: "He is, within the specific authority vested in him by these 
regulations, empowered to execute contracts in the name of the exchange.a, 
Likewise pertinent to the instant case is par 38 of the above cited A.rm:, 
Regulation: "Price lists will be posted conspicuously in all activities 
of exchange, including those of concessionaires, and articles stocked 
for sale will be conspicuously- priced. 11 

It may be presumed from the contractual authority vested in the 
exchange officer that he had authority to fi:x: prices of articles to be 
sold in the Exchange. It may not be presumed from this authority that 
an exchange officer could fix prices on specific items of a general 
class and then purchase the specific items himself. It is clear from. 
the circumstances shown by the record that the articles ostensibly 
purchased by accused were not conspicuously priced as required by the 
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above citedArm;r Regulation, and at the reduced price were not offered 
for sale to authorized patrons of the Exchange. These circumstances 
attendant upon the purported sale are indicative of the fraudulent 
intent.of accused. The other facts shown by the record are susceptible 
to but one inference, that the whole transaction was tainted by fraud. 
The aggregate selling price of the five pieces of luggage, $124.25, 
was reduced to $5.oo. Although the notation appearing on the price 
change voucher (Pros Ex 25) executed by accused, recited that the 
luggage was damaged by water, no evidence was ottered by the defense 
to substantiate the entry. Lofley and Stone, exchange employees, 
testified that there was no apparent damage to the luggage and that 
it appeared identical to the other luggage. It would thus appear that 
accused's notation on the price change voucher was self serving and 
sheds additional light upon the fraudulent intent of accused to embezzle 
the luggage by means of the purchase device. No other pieces of luggage 
were similarly reduced in price. The payment by accused of $5.00 for 
the luggage did not constitute a good faith purchase, but rather was a 
device by which, when confronted with his fraudulent conversion he might 
make some claim of a color of right. The taking of the luggage under 
the circumstances recited above constituted embezzlement. 

The value of the luggage was alleged to be about $124.25. The 
only evidence introduced as to the value of the luggage was the price 
change voucher executed by accused showing the aggregate selling price 
of the luggage to be $124.25. This evidence was sufficient to show 
the value of the luggage to be $124.25 in the absence of any showing of 
damage or other facts which justify an inference that the value of the 
luggage was less. 

c. Charge II, Specification 3, (Embezzlement of $1750.00).• 

The uncontradicted evidence shows that on 13 January 1947 accused 
sold a bowling alley and dry box belonging to the Barksdale Field Ex
change and located at Perrin Field, Texas, to Robert R. Parmley. Parmley 
testified that he paid accused $3350.00 for the items of property pur
chased. Parmley1 s testimony as to the purchase price was uncorroborated. 
At the time of sale Parmley,rrote out a receipt which accused signed. 
The receipt recited in effect that full payment had been made for the 
bowling alley and dry box, but did not state the purchase price. 
Accused subsequently paid in to the Post Exchange $1600 as the amount • 
he received for the property sold. The evidence thus shows that accused 
embezzled $1750.00, the difference between what he received as the pur
chase price and that which he turned in. It is not material on the 
issue of legal sufficiency that Parmley 1s testimony.as to the purchase 
price paid for the property was uncorroborated. The rule is: 

"***The uncorroborated evidence of one witness is 
ordinarily sufficient to sustain a conviction of crime. It 
follows from this, then, that where a fact has been proved 
by one witness, it is not error to exclude merely cumulative 
evidence of the same fact, although the use of more than one 
witness is advisable. The fact that a witness was employed 
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to procure evidence of a violation of the law does not 
necessitate corroboration of his testimony to sustain a 
conviction. Nor need the complaining witness be corrob
orated, even though he had previously been convicted of 
a crime. 11 ('\Toarton1 s Criminal Evidence, VOL 3, p 2281) 

The finding of the com·t was warranted by the evidence. 

d. Charge:~I, ~pacification 4; (Embezzlement of $90.00). 

On 25 January 1947 accused picked up {our watches from the Camp 
Polk Branch stating that he would have them repaired. Two were Benrus 
watches, one, a Waltham, and one was undescribed. Around the first of 
February accused told Lofley he had purchased four watches at Camp Polk 
and gave Lofley two of the watches to put on sale. The watches were 
given to Miss Dyson, the clerk at the jewelry counter, to sell. Miss 
Dys0n testified that the two watches she received from Lofley were 
Walton watches. She sold one of these for $90.00 and gave the money 
to Brown. Brown testified he received the money 4 March 1947 and subse
quently deposited the money to accused's account In the Bossier State 
Bank at accused's direction. On 5 March 1947 accused paid for the 
watches which he had picked up at-Camp Polk in January. 

The alleged embezzlement in this instance rests on the theory that 
the watch sold at Barksdale Field on 4 March 1947 was one of the four 
watches picked up by accused at Camp Polk in January and paid for on 5 
March 1947. The evidence, however, negatives this theory. Two of the 
watches picked up at Camp Polk by accused were of Benrus manufacture, 
one was of Waltham manufacture, and one was undescribed. The two 
watches which were put on sale at Barksdale Field were 11Waltons11 • There 
is no evidence that these two watches were property of the Exchange and 
hence accused could not be guilty of embezzlement of the purchase money 
received upon sale of these watches. The finding of guilty of this 
Specification is not supported by the evidence. 

e. Charge II, Specification 5,(Embezzlement of $240.75, 
property of Barksdale Field Excbange Fund); Charge III, Specification 6, 
(Issuing a check to a fictitious person with intent to defraud). 

As previously related two of the watches picked up by accused at 
Camp Polk were Ladies' Benrus watches, which had fonoorly sold for 
$192.50 each, but were subsequently marked down to $38.50 each. These 
watches were carried on the 25 February inventory of the Camp Polk 
Branch, and accused had told Brown that he intended to buy these watches. 
On 5 March 1947 accused paid for the watches. On 3 March 1947 Bert J. 
Leahy, accompanied by G. c. Harper, came to Barksdale Field to discuss 
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the surplus property situation with accused. -.rnile they were conversing 
in accused's office the latter had 1eahy write his name on a piece of 
paper. Brown came to the office and .was given the piece of paper and a 
watch by accused, whereupon he asked accused 1eahy' s rank. Accused 
replied 11 Sergeant. 11 1eahy and Harper did not hear this conversation. 
Brown gave the watch and piece of paper to Lofley who made up a receiving 
report which showed the return of a Ladies' Benrus watch with a selling 
price of $192.50, From the receiving report Brmvn made up a check payable 
to Sergeant Bert J. Leahy in the amount of $192.50, which he gave to 
accused. Accused called IDfley in and told him the amount should be 
$240.75. Lofley then drew up another receiving report reflecting this 
latter sum and from this receiving report another check ,vas drawn by 
Brown. Attached to the check was a voucher vrith the entry "Refund on 1 
only Benrus La.dies Vlatch $240. 75. 11 The date of the entry was 3 March 
1947. Brmm gave the check to accused. Accused laid the check on the 
desk face down. The check and voucher.were folded along the perforated 
line. Accused had Leahy sign his name on the back of the check. Moments 
after signing the check Leahy realized what he had done but made no 
report of the matter until questioned by 11 officers of the law. 11 Later 
accused gave the endorsed check which bore his signature as drawer to 
Brown who ·cashed it and gave the proceeds to accused. 

As to the embezzlement charged, the evidence shows that accused 
disposed of a watch which was the property of a branch of the Barksdale 
Field Exchange and received therefor $240.75. The day following his 
disposition of the watch he paid for it and also three other watches 
which he had taken from the Camp Polk Branch Exchange. The price 
accused paid for the watch ,vas $38-50, and the watch had formerly sold 
for $192.50. Thus accused, without advancing any money, securea a watch 
from a branch of the Exchange, turned it in to the Exchange and by means 
of the return device received $240.75. This conduct of accused con
stituted embezzlement as alleged. 

To accomplish the embezzlement accused had the check by which the 
refund was to be accomplished made payable to a Bert J. Leahy. As has 
been shown Leahy was tricked into signing the reverse side of a check 
which had been made payable to him. Prior to his drawing of the check 
Brown had asked accused Leahy 1s rank and had been told, 11Sergeant,• 
and the check was drawn payable to "Sergeant Bert J. Leahy." It was 
shown that Leahy was not in the service, and that although he ha!l 
served in the Army he had never attained the rank of Sergeant·. It was 
alleged that the check was false and fraudulent in that the payee, 
"Sergeant Bert J. Leahy," was non-existent. While it is true that 
Leahy was not a Sergeant and had never been one, the circumstances 
show that the Bert J. Leahy present in accused's office was the person 
designated as payee on the check, otherwise there would have been no 
need to have Leahy endorse the check. For the reasons stated the find
ing of guilty of Specification 6, Charge III, is not supported by the 
evidence. 
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f. Charge III, Specification l, (False claim). 

During October 1946 accused, together with Lofley and Miller, 
went to New York on Exchange business. Miller returned earlier than 
accused and Lofley and in all was gone but five days on the trip. Sub
seqi,i.ently a check was drawn payable to Miller in the amount of $104.0J. 
The carbon copy of the original check to Miller and the attached voucher 
showed that reimbursement was being made for a ten day trip to New York. 
Accused had Miller sign.the original check face down, and the check_was 
subsequently deposited to th~ Exchange account in the bank upon which the 
check was drawn. Miller had never made claim for.any reimbursement and 
did not receive aey compensation. Theeridence does not otherwise show 
that the check was cashed. 

It may be seen that the claim was false in its entirety in that no 
claim had been ma.de by the rightful claimant. Had the claim been made 
by Miller who had a right to reimbursement, it would have been false 
as to the amount, since the expenditures claimed covered a ten-day 
period where in fact expenditures were made for a fi~e-day period. In 
that accused accompanied Miller on the trip and knew of the latter's 
early return, he knew that the expenditures listed for a ten-day period 
were misrepresented. Notwithstanding his knowledge of the false basis 
for the sum involved and his knc<Wledge that the rightful claimant had 
not in fact made any claim, accused had a voucher executed ostensibly 
showing payment of a claim to Miller, and also had a check drawn, which 
he signed, to effect payment of the false claim. It is clear that 
accused caused to be made, allowed and approved a false claim as alleged. 
The question remains whether the claim was paid. There is no evidence 
of record that the check in question was ever cashed. Lofiey endorsed 
the check but received nothing for the check. It is not shown that 
accused cashed the check. 'i'he second endorsement on the check by the 
cashier of the Bossier State Bank, the bank upon which the check was 
drawn, shows that the check was deposited to the credit of the Post 
Exchange. Under the circumstances, that part of the findings of guilty 
pertaining to the payment of the· claim is not supported by the evidence. 

g. Charge III, Specification 3, (False claim). 

During January 1947 accused caused a voucher to be drawn showing 
reimbursement to Lofley for travel payments, and a check was drawn 
payable to Lofley in the amount of $58.86. In fact Lofley had not 
performed the travel described in the voucher. Accused laid the check 
in front of Lofley face down and had_Lofley endorse it. Accused gave 
the check to Brown who purchased a bank draft and sent it to accused's 
bank. The finding that accused caused to be made, approved, allowed, 
and caused to be paid a false claim as alleged is supported by the 
evidence. 
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h. Charge III, Specification 7, (False claim). 

During l'.arch 1947 accused caused a voucher to be drawn showing 
reimbursement to Lofley for travel performed and drew a check payable 
to Lofley in the amount of $J6.77. This check was never endorsed by 
Lofley who in fact had not performed the travel described in the voucher. 
The check was given by accused to Brown who turned it over to the Provost 
Marshal. The court vras justified in finding that accused caused to be 
made, allo-r:ed and approved a false claim as alleged. 

7. Counsel for the accused in his brief and on oral argwnent before 
the Board has made tv,o assignments of error. In the first assignment 
of error counsel attacks the constitutionality of Articles of War 95 
and 96 in that these two articles do not set forth "definitely ascertain
able standards of guilt." 

In Dynes v. Hoover, 20 Hbward 65, the Supreme Court considered a 
similar question. The then 32nd Article of the rules for the govern
ment of the Navy provided that: "ill crimes committed by persons 
belonging to the !Javy, which are not specified in the foregoing articles, 
shall be punished according to the laws and customs in such cases at sea." 
In commenting upon this Article Ur. Justice Vlayne stated: 

"Courts martial derive their jurisdiction and are regulated 
with us by an act of Congress, in which the crimes which may be 
committed, the manner of charging the accused, and of trial, and 
the punishments which may be inflicted are expressed in terms; 
or they may get jurisdiction by a fair deduction from the defini
tion of the crime that it comprehends, and that the Legislature 
meant to subjectto punishment one of a minor degree of a kindred 
character, which has already been recogn1.sed tc be such by the 
practice of courts martial in the army and navy services of 
nations, and by those functionaries in different nations to ·whom 
has been confided a revising power over the sentences of courts 
martial. And when offenses and crimes are not i:;iven in terms 
or by definition, the nant of it may be supplied by a comprehensive 
enactment, such as the 32d article of the rules.for the govermnent 
of the navy, which means that courts martial have jurisdiction of 
such crimes as are not specified, but which have been r~cognised 
to be crimes and offences by the usages in the navy of all nations, 
and that they shall be punished according to the laws and customs 
of the sea. Notwithstanding the apparent indeterminateness of 
such a provision, it is not liable to abuse; for what those crimes 
are, and how they are to be punished, is well known by practical 
men in the navy and army, and by those who have studied the law 
of courts martial, and the offences of which the different courts 
martial have cognizance.* -:} -i..~.n 
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It may be seen, therefore, that a eeneral enactment such as the 
95th and 96th Articles of 1,ar has been recognized as appropriate to 
the military and naval establishments. The first "assit';n.rient of error" 
is, therefore, without merit. 

The second assi6nment of error is that the verdict is a~ainst the 
weight of the law and the evidence. It is stated that the actions and 
test:Lrnony of the civilian employees at the Post Exchange are "so unusu.al, 
so incredulous, so lacking in good faith and candor, so violative of 
their positions of tr·J.st~ as to raise a reasonable doubt as to tlle guilt 
of accused." It :must be remembered that the testimony of none of these 
vritnesses ,ras contradicted. It may be conceded that Brm·;n ;;ho was the 
principal witness against accused as to all the offenses of which 
accused was found guilty, 'lras an accomplice, and his testimony should 
be considered with great caution (Par 124a, EC:lJ 1923). '.i'he Board is of 
the opinion that Brmm I s testimony as vrell as the other testimo~r adduced, 
was evaluated with prescribed care by the court, and viewing the testi
mony as a -.,hole finds no reason to disbelieve the uncontradicted evidence 
introduced by the prosecution. 

8. The records of the Department of the Army show that accused 
is 31 years of age and married. He was graduated from hiJh school in 
1937 and was subsequently employed as a store clerk, macl1inist and sub
contractor. He entered the service on 3 January 1942 as an Air Cadet, 
was commissioned a second lieutenant in February 1943, and Yras sub
sequently promoted to first lieutenant. He served in the Pacific 
Theatre for eight months, flew five combat missions and was awarded 
the Air Medal. Prior to being commissioned he was court-martialed for 
cheating during an examination and was sentenced to forfeit $50.00 pay 
per month for three months. As an officer he has been twice punished 
under Article of 7Tar 104. Hi~ efficiency ratings of record are as 
follows: Superior (2); Excellent (7); Very Satisfactory (2); and 
Satisfactory (1). 

The following communications pertaining to accused have been con
sidered by the Board: Letter to The Judge Advocate General, dated J 
November 1947, from the Honorable Bob Sikes, House of Representatives; 
and letter to The Judge Advocate General, dated 21 September 1947, from 
the Honorable Stephen Pace, House of Representatives. 

The Board has also considered a brief submitted byl'fuitfield Jack, 
Esquire, Shreveport, Louisiana, and heard oral argument by Mr. Jack on 
12 January 1948. 

9. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of accused were committed during trial except as hereinbefore 
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stated. The Board of Review is of the opinion that the ·record of trial 
is legally insufficient to support the findings of guilty of Specifica
tion 4, Charge II, and Specification 6, Charge III, legally sufficient 
to support only so much of the finding of guilty of Specification 1, 
Charge III, as finds the accused guilty of that Specification except 
the words 11 and cause to be paid," legally sufficient to support the 
other findings of guilty and the sentence, and to warrant confirmation 
of the sentence. A sentence to dismissal is mandatory upon a convic
tion of a violation of Article of War 95, and a sentence to dismissal 
and confinement at hard labor for five years is authorized upon con
viction of violations of Articles of War 93 and 96. 

, Judge Advocate ~ -,&d.M&fa ,Judge Advocate 
..........~.........~...._,---

, Judge Advocate ,J~~.....4' 
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JAGH CM 327988 ·. 1st Ind 

JAGO, Dept. of' the Aney', Washington 25, n.c. MAR 1948 

TO: The Secretary 0£ the Array 

.1.. Pursuant to Executive Qrder No. 9556, dated May 26., 1945, there 
are transm..i..tted herewith for your action the record of trial and the 
opinion cf the Board of Review in the case of First Lieutenant Robert 
P. Hogg (0-798635), Air Force of the United States. 

2. Upon trial by general court-martial this officer was found 
guilty of making a false official report in violation of Article of 
1:;ar 95 {Chg I, Spec); of embezzlement in four instances of money ani 
property of the Barksdale Field Post Exchange in violation of Article 
ot War 93 (Chg II, Specs 1., 3, 4 and 5); of three transactions involving 
approval., allowance and causing to be paid £alse claims against the 
Barksdale Field Post Eiccha.nge (Chg III, Specs 1., 3 and 7) and issuing 
a check drawn on the Barksdale Field Exchange Fund to a fictitious 
payee (Chg III, Spec 6) in violation· of Article of War 96. No evidence 
of previous convictions was introduced. He was sentenced to be dismissed 
the service., to forfeit all pay and allmva.nces due or to become due, to 
pay the United States Government a fine of $2500.00 and to be confined 
at hard labor for ten years. The reviewing authority approved only so 
much of the sentence as provided for dismissal from the service and 
confinement at hard labor for five years, and forwarded the record of 
trial £or action under Article of War 48. 

3. A summary of the evidence may be £ound in the accompanying 
opinion of the Board of Review. The Board of Review is of the opinion 
that the record ot trial is legally insu££icient to support the £ind
ings of guilty 0£ Specification 4, Charge II (Embezzlement of $90.00) 
and Specification 6., Charge m (Issuing a check to a fictitious 
person)., legally_-,sufficient to support only so much of the .finding of· 
guilty of Specification l., Charge III (False claim) as involves a 
fin:Jjng of guilty of the Specification except the words "and cause to 
be paid," legally suf£icient to support all otherJindings of.guilty 
am. the sentence, and to warrant confirmation of the sentence. I 
concur in that opinion. 

Accused was Post Exchange Officer at Barksdale Field, Louisiana., 
i"rom May 1946 until the latter part o:t March 1947. The Barksdale 
Field Exchange had a Branch Exchange at Camp Polk, Louisiana. In 
January 1947 while inspecting the Branch Exchange at Camp Polk accused 
picked up four damaged watches for the purpose of having them repaired. 
On 20 February 1947 he instructed the manager of the Camp Polk Branch 
to carry the watches on inventory whioh was dohe•. Two of the watches 
listed on the inventory were Ladies' Benrus watches which had formerly 
been priced at $192.50 each, one W'altham watch, and one watch which was 
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undescribed. When the branch inventory !or that monthly period arrived 
at the Ma.in Exchange accused told the office manager, A.. E. Brown, that 
he intended· to purchase the four watches. Brown suggested that the 
sheet showing the watches be removed !ran the inventory and that the 
value.of other items on the inventory be increased. Accused directed 
that this be done ani the sheet listing the watches was withdrawn and 
the retail values shown in the tobacco and stationery departments were 
·inc~ased so that the total retail value of the inventory was unchanged. 
There was, however, a discrepancy o! $8.44 in the cost ·value total o£ 
the inventory inasmuch as the mark-up of tobacco and stationery was not 
the same as for jewelry:o The Ca.mp Polk inventory was consolidated in 
the Consolidated Summa.ry·of Inventory with the result that the error 
in the total cost value in the branch inventory was _carried into the 
Consolidated SU:mmary of Inventory. Accused certified that the Con
solidated SUIIIIllary of Inventory was correct and submitted it to the 
Commandant., Barksdale Field, who accepted the report as correct in 
accord.a.me with accused's certificate. 

Early in February 1947 accused gave J. M. Lofiey., civilian exchange 
manager, two wa.J.ton watches which he claimed to have purchased at the 
Camp Polk Exchange., and told Lofiey to put them on sale and give the 
proceeds to accused. One. of the watches was sold on 4 March 1947 and 
the $90. 00 realized on the sale was turned over to accused. On S March 
1947, accused paid !or the four watches which he picked up at the Branch 
Exchange in January. The evidence fails to show that the Walton watch 
whichwa.s sold for accused was one of th~ watches which he had picked 
up at Camp Polk in January to have repaired., and there is no evidence 
showing that the watch was the property of the Exchange. For the reasons 
stated the finding of guilty of embezzlement of $90.00 the property of 
the. Barksdale Fie.id Post Exchange is not supported by the evidence 
(Charge II, Specification 4). · 

On .3 March 1947 a Bert J. Leaey wa.s discussing the purchase of 
surplus Post Exchange property with accused. Accused had Leahy- write 
his name on a piece or paper and then gave the piece of paper and a 
Ladies' Benrus "f(&tch to Brown. Brown asked accused I.e&.ey-1 s rank and 
was told "Sergeant.• Leahy was, in fact, a civilian, and.although he 
had served in the Army- had never attained the rank or Sergeant. A 
receiving report was prepared showing the return by- LeaJ:i;y- of a La.dies• 
Benrus watch, selling for $240. 75 and a check was drawn to the order of 
Sergeant Bert J. Lea.ey in the amount of $240.75. The chec1' was brought 
to accused who laid it face down on his desk. He told Leahy- that as a 
natter of form he wanted Lealzy-1 s signature and bad Leacy sign the back 
of the check. .A.ccused gave the check to Brown who cashed it and gave 
the proceeds to accused. The check, which was in evidence, had been 
signed b;r accused as drawer for the Post Exchange. The evidence shows 
that the watch in question was one which accused had taken from the 
Camp Polk Exchange to have repaired and.which he did not purchase until 
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after the transaction here described. The price which he paid for 
the four watches., including the watch on which he realized $240. 75., 
was $109.40. · The finding of guilty- of embezzlement of $240. 75., · 
property of the Exchange (Charge II., Spec 5) is supported by- the 
evidence. The payee on the check which was used to et1·ect the embezzle
ment was not a fictitious person and for that reason the finding of 
guilty of Charge III., Spec 6., is not warranted. 

During-December 1946 accused went to the Exchange warehouse., picked 
out five pieces of luggage., the aggregate selling price of which was 
$124.25., marked down the aggregate selling price to $5•.00., paid for the 
luggage at the greatly reduced price, and had it shipped to his wi:f.'e. 

During January 1947 he sold a bowling alley and dry box acquired 
by the Barksdale Field Exchange from the Perrin Field Exchange for 
$3350.00 and turned in $1600.oo., keeping $1750.00 for himself. 

During October 1946 John E. Miller., an exchange employee performed 
travel to New York on Exchange business. Mill.er' s trip was completed 
in five days and he ma.de no claim for reimbursement.- Accused executed 
a voucher showing reimbursement to Miller for a ten day trip, ani draw 
a check payable to Miller in the amount of $104.03 and had Miller 

. endorse the check. Miller did not receive arr:, money from the check 
and the check was deposited to the credit of .the Exchange at the bank 
on which the check was drawn. There is no evidence that the check was 
ever cashed. The words 11 and caused to be paid" should be excepted from 
the finding of guilty based upon the transaction described (Charge III, 
Spec l). 

In two other instances accused caused vouchers to be e:ir_ecuted for 
travel expenses by- an exchange employee where in fact the employee had 
not performed travel. In each instazx:e accused drew checks payable to 
the order of the empleyee and in one instance received the proceeds of 
the check. In the other instance the check was turned over to the 
Provost Marshal am was never endorsed or paid. 

4. The accused is 31 years of age and married. He was graduated 
from high school in 1937 and was subsequently- employed as a store clerk., 
machinist and sub-contractor. He entered the service on 3Jantlal71942 
as an Air Cadet, was commissioned a second lieutenant in February- 1943., 
and was subsequently promoted to first lieutenant. He served in the 
Pacific Theatre for eight months, flew five combat missions am was 
awarded the Air Medal. Prior to being commissioned he was court-ma.rti&led 
for cheating during an examination and was sentenced to forfeit $50.00 
pay- per month for three months. As an officer he has been twice punished 
under Article o£War 104. His efficiency- ratings 0£ record are as 
follows: Superior (2) J Excellent (7); Ver<J Satisfactory- (2); and 
Satisfactory- (l). 
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The following communications pertaining to clemency on behalf 
of accused have been considered: letter to The Judge Advocate General, 
dated 3 November 1947, from the Honorable Bob Sikes, House of Representa
tives; a letter to The Judge Advocate General, dated 21 September 1947, 
from the Honorable Stephen Pace, House of Representatives. In addition 
to the foregoing a brief.submitted by Whitfield Jack, Esquire, Shreveport, 
Louisiana, who also presented oral argument on behalf of accused before 
the Board of Review on 12 January 1948, has been given careful consideration. 

5. I recommend that the finding of gullty of Specification 4, 
Charge II, and Specification 6, Charge III, be disapproved, that so 
much of the finding of guilty of Specification 11 Charge m, be dis
approved as involves a finding of guilty of the· words 11and cause to 
be.paid. 11 I further recommend that the sentence as approved by the 
reviewing authority be confirmed an:i carried into execution, and that 
a United States penitentiary be designated as the place of confinement. 

6. Inclosed is a form of action designed to ca-rry- the foregoing 
recommendation into effect, should such recommendation meet with your 
approval. 

2 Incls THOMAS H. GREEN 
1. Record of trial Maj or General 
2. Form of action The Juige Advocate General 

( GCli.:O 77, Karch 26, 19h8) • 
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DEPAR~JENT Or' THE ARMY 
I he Office of T'ne Judge Advocat eneral 

-,va.shington 25, D. c. 

DEC 30 19'17 

JAGQ - CM 328009 

UNITED STATES ) PHILIPPINES-RYUKYUS C011MAND 
) 

v. ) Trial by G.C.M., convened 
) at HEADQUARTEF.s CAMP MJGEIES, 

Privates HIRM BOIDON ) PHILRYCOl,i, APO 74, 18 
(RA 18229916), ROBERT L. ) September 1947. Boldon, 

·•"MAY (RA 44138381), Company ) !Jay, McCray and Sneed: Dis
B, JOHN W. HATES (RA ) honorable discharge and 
13235996), BROG MCCRAY, 
JR. (34962243) and JAMES . 

) 
) 

confinement for one (1) 
year. Hayes: Dishonorable 

E. SNEED,' JR. (RA 17194011), 
Company C, all of 97th 
Engineer General Service 
Battalion. 

' ) 
) 

) 

discharge and confinement 
for five (5) years. Disci
plinary Ba?Tacks. 

ROWING by the BOARD OF Rl!:VlliW 
JOHNSON, ALLEN and KANE, Judge Advocates 

1. The record of trial in the case of the soldiers named above has 
been examined and is held by the Board of Review to be legally sufficient 
to support the sentences as to accused Boldon, May, McCray and Sneed. 

, 2. The only question presented by the record is whether the£~
ings of guilty of Additional Charge IV and its Specification as to accused 

r Hayes is supported by the evidence. This accused was tried upon the fol
lowing Charges and Specifications: 

CHARGE ·I: Violation of the 69th Article of War. 

Specification: In that Private John w. Hayes, Company "C", 97th 
Engineer General Service Battalion, having been duly placed 
in confinement in the 97th Engineer General Service Bat
talion Stockade on or about 23 May 1947, did .:.t the 97th 
Engineer General Service Battalion Stockade (APO 74), on or 
about 29 May 1947, escape from said· confinement before he 
was set at liberty by proper authority. . 

CHARGE II: Violation of the 93rd Article of W'ar. 
(Nolle Prosequi) 

Specification: (Nolle Prosequi). 
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CHARGE III: Violation of the 96th .Article of ·tar. 
(Finding of Not Guilty). 

Specification: (Finding of Not Guilty) • 

.ADDITIONAL CHARGE IV: Violation of the 93rd Article of Yfar. 

11c11Specification: In that Private John W. Hayes, Company ., 

97th Engineer General Service Battalion, did, at Camp 
Angeles., Pa.mpanga, Philippine Islands (APO 74)., on or 
about 29 May 1947, by force and violence and by putting 
him in fear, feloniously take, steal and carry away 
from the person of Private Alexander Pierre, one ca?'
bine, value about ~~.37.50, the property of the United 
States. 

Accused Hayes pleaded not guilty to all Charges and Specifications. A 
nolle prosequi was entered by the prosecution as to Charge II and the 
Specification thereof. Accused was found not guilty of Charge III and 
the Specification thereof and guilty of all remaining Charges and Speci
fications. Evidence of one previous conviction was introduced. He 
was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due and to be confined at hard labor 
for five years. The reviewing authority approved the sentence., desig
nated Branch United States Disciplinary Barracks., Camp Cooke, California, 
as the place of confinement and forwarded the record of trial for action 
under Article of War 50½. 

3. The competent evidence clearly establishes the guilt of accused 
as to Charge I and the Specifica~ion thereof (escape from confinement). 
The only question remaining for the Board of Review is the legality of 
the finding of guilty of Additional Charge IT and its Specification 
(robbery). The evidence shows that on the night of 29 Ma,y 1947., Private 
Alexander Pierre was on guard duty and that he took accused Hayes and two 
other prisoners to the latrine. ·Returning from the latrine Private PieITe 
had his carbine in his left hand and the keys to the stockade gate in 
his right hand. As he was opening the stockade gate accused Hayes 
"snatched" the weapon from. him, 11 threw'1 a round into the chamber and told 
him not to move. Sor-eone hit him and when he awakened five prisoners 
including accused had escaped and his carbine was missl~g (R. 19-20). 
In relating how his weapon was taken from him Pierre sa.id "Just ordinary
snatch" (R~ 20). 

4. The factual basis for the charge that accused by force and 
violence anG by putting him in fear feloniously took and carried away 
from the person of Private Pierre one carbine, value about $37.50., the . 
property of the United States is the "snatching" the weapon from his hand 
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by accused. Robbery is defined in paragraph: 149 of the Manual for 
·courts-Martial, 1928, 9S the: 

"taking 'With intent to steal, of the personal property 
of another, from his person or in his presence, agai.~st 
his will, by violence or intimidation." 

It is further provided: 

"The taking must be against the o'Wller1s will by means 
of v:i,olence or intimidation. The violence or in
timidation must precede or aceompamy the taking." 

and thats 

"Where an article is merely snatched out of ano
ther I s hand * * * and no other force is used and the 
owner is not put in fear, the offense is not robbery.• 
(underscoring supplied). 

In the instant case the accused 11 snatched" the weapon from the guard. 
No other :force was used to obtain the· 1f8apon and it was not until ac
cused had obtained control of the carbine and placed a live rotmd in the 
chamber that the guard was placed in fear. It thus appears that_ force 
and violence lf'Elre not used in the taking and that accused was not put 
in fear until the taking was accomplished. The instrument subsequent'.cy' 
used to put the guard in fear was the subject of the alleged robbery 
and its taking could not therefore be contemporaneous with placing the 
guard in "fear"• In CM 324119, Pipkin (26 Sept. 1947), the case cited 
by the staff' judge advocate to support the findings of guilty of the 
offense of robbery, the facts are clearly distinguishable from the instant 
case. 1n the Pipkin case, supra, accused was fotmd guilty of th..."'tle 
separate specifications of robbery and sentenced to dishonorable discharge, 
total forfeitures and confinement at hard labor for five years. The 
competent evidence in the record of_ trial clear'.cy' established that in two 
of the robbery specifications the property was taken at the point of' a 
loaded weapon by force and violence. Consequently, the record of' trial 
was legally sufficient to support the sentence· without reference to the 
specification which charged accused with robbery by "grabbing" a carbine 
from another guard. 

The Board of Review is of the opinion that the evidence is legally 
sufficient to support only so much of the finding of guilty of the Addi
tional Charge IV and the Specification thereof as involves a finding of 
guilty of the lesser included offense of larceny (CM 209074, :McCausland, 
9 BR 63; CM 222598, 0 1Day. 13 BR 301, 303) • In the case of Routt v. State, 
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61 Arkansas 594, 34 s.w. 262~ 263, the exact factual situation and 
identical proposition of law was passed upon by the court with the 
following comment: 

"* i:· * "iie need not discuss the authorities further, for 
there are numerous cases holding that where the property 
is obtained by artifice, trick, or by merely snatching from 
the hand, and 'Where the only display of force is used to 
prevent the retaking of the property by the owner, the 
crime is not robbery. Thomas v. State, 91 Ala. 36, 9 South. 
81; Shinn v. State, 64 Ind. 423; State v. John, 5 Jones 
(N. c.) 163; State v. McCune., 'XJ Jim. Dec. 176, and note; Rex 
v. Hannan., 2 East, P. C. 736; 2 Bish. New Cr. Law, Sec. 
ll67; 1 Yihart. Cr. Law, Sec. 854. In this case the money 
was obtained by snatching from the hand. There was no 
force, or display of force, or putting in fear, until Holt 
drew his pistol to prevent i.~orga.n from leaving the car with 
the money. Morgan then drew his pistol, but this was 
done., not to force Holt to surrender the possession of the 

· money., for he had already parted with it., but only to 
prevent him from regaining possession. The proof., we 
think., clearly shows that Routt and Morgan were guilty of 
larceny., but it is not sufficient to sustain a conviction 
of robbery." 

The maximum sentence to confinement authorized by paragraph 104.Q. of 
the Manual for Courts-~1artial for the offense involved in Charge I 
and the Specification thereof., escape from confinement., is one year, and 
for the offense of larceny of property of a value of $37.50 is one year. 

5. For the reasons stated., the Board of Review holds the record of 
trial as to accused Hayes legally sttt'ficient to support.the findings of 
guilty of _Charge I and the Specification thereof., legally sufficient to 
support only so much of the findings of guilty of Additional Charge IT 
and its Specification as involves a finding that accused did., at the 
time and place alleged, feloniously take., steal and carry away .from the 
person of Private Alexander PieITe., one carbine., value about $37.50, the 
property of the United States, an~ legally sufficient to support only so 
much of the sentence as to accused Hayes as provides for dishonorable dis
charge., for.f'ei ture of all pay and allowances due or to become due, and ,. 
confinement at hard labor for two years. . 

/ i / ' 

. /Ii_ (/ I I / 
_0_(_)·'/l__·,_f;1_1v>;,,,,_,G_·fH_._1..:,:

1 

...>_~:·___,Judge Advocate 
, 

::(:,;,:·2:::.~:0:n:/:~:ea:v:e::::(:,:-':/::::::~::::: :~~:: 
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DEC 311947 
J AGQ - CM 328009 1st Ind 

JAGO, Dept. of the Army, Washingwn 25, D. c. 

TO: Comnanding General., Philippines-Ryulcyus Comm.and., APO 707., 
c/o.Postmaster, San Francisco., California 

1. In the case of Privates Hirm Boldon (RA 13229916): Robert 
L. May (RA 44138381)., Company B., John W. Hayes (RA 13235996)., Brog 
McCray., Jr. (34962243) and Ja~es E. Sneed, Jr. (RA 17194011)., Company 
c, all of the 97th General Service Battalion,·r concur in the fore
going holding by the Board of Review and recommend that only so much 
of the finding of guilty as to accused Hayes of the Specification, 
Additional Charge IV, be approved as involves a finding that accused 
did., at the time and place alleged., feloniously take., steal and 
carry away from the person of Private Alexander Pierre., one carbine, 
value about $37.50., the property 0£ the United States, and that only 
so much of the sentence as to accused Hayes be approved as provides 
for dishonorable discharge., forfeiture of all pay and allowances due 
or to become due., and confinement at hard labor for two years. Upon 
taking such action you will have authority to order execution of the 
sentences. 

2. 1.','h..!l copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing hold
ing and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case., please pla~e the file number of the record in.brackets at 
the end of the published order., as follows: 

(CM 328009). 

HUBERT D. HOOVER 
Brigadier General., United States Army 
Acting The Judge Advocate General 

1 Incl. 
Record of Trial 

' ' 
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IEPARTMENT OF THE ARMY 
In the 0.t'f.lce ot The Judge Advocate General 

Washington 25, D. c. 

20 February 1948 

, trNI'l'ED STATES New York Port of Embarkation ~ 
v. ) Trial by a.c.M., convened at 

) New York Port of Embarkation, 
Maj or JOSEPH V. ldISELI, ) Brooklyn, New Yorlc, 6-15 Octo
(0-346789), Ordnance. ) ber·1947. Ill.smi.ssal and total 

) forfeitures. 

OPINION of the OOARD OF REVIEW , 
HOTTENSTEIN, LINCH and BRlCK, Judge Advocates 

,______ 
1, Tha Board of Review has examined the record of trial in the 

oa11 of the oftioer named above and submits this, its opinion, to The 
Judge .ldTOoatt General. 

2, The aooused was tried upon the following Charge and Speci
tioation1 

OHAROEa ViolaUon of the 94th Article of War. 

Specifioationa In that Major Joseph v. Mtseli, Ordnance, 
9201 T1ohn10al Service Unit-Transportation Corps,
Head"uarter1 Ietacbment l, Canp Kilmer, New Jers,q,
then of 60Sth Ordnance Battalion, Peninsular Base 
Station, Naples, Italy', did, at Naples, Italy-, at 
Leghorn, Ital7, and at Brook~ Army Base New York 
Port of Fm.barkation, Brooklyn, New York, between on 
or about October 1945, and on or about 2 May 1947, 
Jmowingl.7 and will.tully' apply to his 01'Il use and 
btn11'1t1 

watch Repair nt, Walthaa Wrist 
Watoh, L!Odel 10609 Ordnanc~··· •••••value about $450.00 

Watoh Repair Kit, Ham:1.lton & . 
ll&i,n Kodtl SNL F 187 Ordnanoa •• ~.Value about $450.00 
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watch Repair Kit, tialtham Wrist , 
'\Vatch Ordnance Number 10609•••••••Value about-~450.00 

One 45 Caliber United States Array 
Pistol Model 1911, Al, Serial 
Number 1021753 with magazine,
manufactured by Remington Rarxl, 
Inc•••••••••••••••••••••••••••••••Value about 35.00 

One Shoulder Holster, leather,
45 ca.Liber •••••••••••••••••••••••• Value about 1.75 

Ona 22 Caliber hl.gh standard Unitad 
_States Army hlodel H-d Automatic 
Pistol silencer equipped,
Serial Number 116771•••••••••••••• Value about 41.00 

One Gauge, depth, one inch, 
Army- stock Number 41-0-142••••••••value about u.24 

One Carbine Uni tad States Caliber 
30, Serial Number 228, Inland 
Manufacturing Compa~, Oenaral 
Uotora Corp •••••••••••••••••••••••Value about 36.50 

Ono Remington shotgun, Serial 
Number 700447, Marked u.s•••••••• Value about 38.50 

One 1old1ring iron marked u.s••••••value about 2.46 
One pair 'binoculars, Bausch & 

~'b, 8:x56 marked u.s. Army
.L-68818 •••••••••••••••••••••••••••value about lJS.OO 

One l1111ge Center clock,Ml.•••••••••Value about 41.00 
One Finder, Range, 80 cant-

moter, Base Model 1914, 
Nu.n'ber l27••••••••••••••••••••••••Value about 617.00 

Ona &irora!'t inapeotors kit, 
marked Air FoZ'ce, u.s. Arrrr/ ••• ••• Value about 25.00 

'1"lr0 m1ttr11111, pneumatic, 
'l'ypt A2, Air Corps 1peci• 
fio&tion Number.94-3079-
80-B, v&lu1 01' each $9.50•••••••••Value about 19.00 

On• mattrns, pneumatic, 
'l'j'pl A3, Air Corps speci•'
fioation number 3l37A•••••••••••••Value about 17.30 

Ont We raft AN 6520-1, 
Puztoh&1e Order Number (S3S),
1p101t1cat1on number 
43•23470-AF•••••••••••••••••••••••Value about. 90.00 

One eltotrio drill, marked 
Propert1 Air Foroe, u.s.
Ant¥, Serial Number AC 
4l-~,,47•••••••••••••• ·•••••••••••value about 42.00 

OM 11t 1uphon11, marked 
A.ND-H•l•••••••••••••••••••••••••••Value about 7.50 
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One life raft pneumatic, Type 
A3, specification number 
944042 with accessories and 
parts•••••••••••••••• , •••••••••••• Valua about 200.00 

One United States Ari.rry Air 
Force Gun Camera••••••••••••••••••Value about 79.60 

One typewriter, portable, 
Remington Rand with 
carrying case, stock 
number Pll45609 •·••••••••••••••••••Value about 40.00 

One _Stove, cooking, 
gasoline, two burner, 
Stock Number 65H2882••••••••••••••Value about 7.0? 

· One telephone TP-6-A, 
Grapevine 29.......................Value about 10.69 

One Hallicrafter SX-28, 
Radio PM 2.3 Serial · 
Number 3.38418•••••••••••••·••••••••Value about 2.3.3.84 

One Bell & Howell 16 
milimeter Sound Pro-
jector and speaker••••·•••••••• ~ •••Value about 337.50 

One Amplifier Unit for 
Bell & Howell Projector, 

· Serial Number 104081••••••••••••••Value about 49.75 
One Kit spare parts for 

Bell & Howell Projector•••••••••••Value about 10.00 
One Speaker, Signal Corps 

I.S-2, Ser.No. 338418 ••••••••••••••Value about .;.oo 
One Delta Power light 

lantern, marked u.s. 
property••••••••••••••••••••••••••value about 2.;o. 

Two sets earphones, 
Signal Corps_ B-2-A••••••••••••••••Value about 13.00 

of the total value of about three·· thousand .four hundred 
ninety-nine dollars ($3,499.20) and twenty cents, pro
perty of the United States furnished and intended .for 
the military service thereof. 

He pleaded not guilty to too Charge azx:l. Specification and_was found 
guilty of the Charge,and of the Specification guilty,except the words 
and figures "605th Ordnance Battalion, am at Brooklyn Army Base, New · 
York Port ~r Embarkation, Brooklyn, New York; October; 2 May; repair; 
repair; repair-Ordna.nce Number; $]35.00; Aircra.f't inspectors, $25.00; 
one set, earphones, marked ANB-H-1, value about $7.50; stock; 338418-
$233.81; f;J.37.50; kit••• :for Bell & Howell projector; one speaker, Signal 
Corps, I.S-2, Serial Number 338418, value about $5.00;$?.50; $13.00; 
three thousand :four hundred and ninety-nine dollars and twenty cents 
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($3,499.20); 11 and substituting therefor respectively the words and 
. .figures "and; 26 December; 20 March; spare parts; spare parts••• 

watches; spare parts••••model•••Ordnance; $91.00; $18.10; about;. 
incomplete; serial; H-175092-$210.00; serial number 386996-$334-95; 
box., spare parts; $2.30; $12.86; three thousand four hundred and 
zrlJle dollars and seven cents ($3.,409.07);" of the excepted words., 
Not G,µ.lty-., of the substituted words, Guilty. No evidence of ·pre
vious convictions was introduced. He was sentenced to be dismissed 
the service., and to forfeit all pay and allowances due or to be
come due. The reviewing authority approved the sentence but "re
commended that the sentence as approved be confirmed but that the 
dismissal be remitted and the forfeiture be commuted to a repri
mand and ror.feiture of Five Hundred ($500) Dollars of accused's 
-pa.7 and allowances per month for two (2) months," and forwarded 
the record of trial pursuant to Article of War·48 • 

.3. The Board of Review adopts the review of the New York Port 
or Embarkation Judge Advocate dated 18 December 1947 as the state
ment of the facts and of the law in the case. 

4. Records of the Department of the A.rrrr:, show that ar.cused is 
.39 :years or age, married, and the father of two minor children. He 
completed two :years of high school and was thereafter employed as a 
garage foreman, general repair foreman, and mechanical engineer. He 

. bad enlisted service in the National Guard from 1929 until he was 
appointed Second Lieutenant, Field Artillery, National Guard of the 
United Ste.tu in the J.nrv" of the United States. He was promoted to 
Fir1t Lieutenant and ordered to active service on 16 September 1940. 
He was promoted. to Captain on 20 June 1942, and to Major on 24 February 
194.3• He 1erved 1n the European Theater of Operations from 28 August
1944 to 9 October 1945 and 1n Italy from. 20 December 1945 to 20 March 
1947• On 23 April 1947 he was placed on terminal leave and was to 
revert to inactive status on 21 June 1947. Prior to the expiration 
ot h11 tefflinal leave he was recalled to active duty. He is entitled 
to wear four battle -partici-pation stars on his FAME ribbon. His 
etticiency ind.ex is 40.0, the adjectival equivalent of which is ffExcellent.• 

Lieutenant Colonel Abraham J. Rosenblum, special military defense 
oouneel at the trial, presented oral argwnent in behalf or accused 
bi.tore the Board or Review. 

;. The court was legally' constituted and had jurisdiction of the 
p1r1on anc1 the, offense. - No errors adversel¥ affecting the sub- · 
1t&ntial riihta of accused were committed during trial. In the 
opinion o! the Board of Review the record of trial is legally' su.t
tioient to ,upport the findings of guilty and the sentence and to 
nrra.nt, oontirmation or the sentence. A sentence to dismissal 
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and total forfeitures is authorized upon conviction of a viola
tion.of Article of Yiar 94 • 

., /' . 
~'/~~ , Judge Advocate. 
I~ 

~ : -~~w.......·11---~0-W-------' Judge Advocate. 

~'tf~ Judge Advocate. 
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JAGH CM 328048 1st Ind 

JAGO, Dept. of the Arr.cry, Washington 25, n.c. MAR .:~ 1948 

TO: The Secretary of the Arnry 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted hereuith for your action the record of trial and 
the opinion of the Board of Review in the case of Major Joseph V. Uiseli 
(0-346789) Ordnance. 

2. Upon trial by general court-martial this officer was found 
guilty of the misapplication of Government property of a value of 
$3,409.07. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service and to forfeit all pay and 
allowances due or to become due. The reviewing authority approved the 
sentence and forwarded the record of trial pursuant to Article of War 
48, with the recommendation that the dismissal be remitted and the 
total forfeitures be commuted to a reprimand and forfeiture of $500 
pay per month for two months. 

3. A summary of the evidence may be found in the review of the 
New York Port of Embarkation Judge Advocate which has been adopted by 
the Board of. Review as a statement of the evidence and the law in the 
case. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence and to warrant confirmation of the sentence. I concur in that 
opinion. 

Accused while serving in Italy was in charge of six ordnance 
depots. On his return to the United States from Italy in March 1947 
it was discovered that in the J4 pieces of luggage which he shipped, 
addressed to his home, there was a considerable quantity of Government 
property. The property in question had a value of about $3,400. 

Accused claimed that most of the property in question which 
included watch repair kits, arms, moving picture projection and sound 
equipment, a radio, a typewriter, mattresses, and technical equipment, 
were used by him overseas for the entertainment of his family, and the 
watch repair kits were used to repair watches for friends. When he 
was ordered to Leghorn from Naples he took the property withhi.m in 
order to turn it in there, but on arriving at Leghorn learned that he 
was to be shipped to the States for reassignment. He testified that he 
intended. to turn the property in upon arrival at his permanent station in 
the States, and t.ha.t when he was ordered to be separated from active 
duty instead of being reassigned, he intended to return the property 
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to the· Government upon receipt of his luggage at his home. He also 
testified that he told a civilian employee at the New York Port of 
Embarkation., one Hagen., that he had Government property in his luggage. 
Hagen denied this., but stated that accused had asked him to say that 
accused had informed him of his possession of Government property. 

4. Accused is 39 years of age., married., and the father of two 
minor children. He completed two years of high school and was there
after employed as a garage foreman., general repair foreman, and 
mechanical engineer. He had enlisted service in the National Guard 
from 1929 until he was appointed Second Lieutenant., Field Artillery., 
National Guard of the United States in the Army of the United States. 

· He was promoted to First Lieutenant and ordered to active service on 
16 September 1940. He was promoted to Captain on 20 June 1942., and to 
Major on 24 February 1943. He served in the European Theater of Opera
tions from 28 August 1944 to 9 October 1945 and in Italy from 20 
December 1945 to 20 March 194 7. On 23 April 194 7 he was placed on 
terminal leave and was to revert to inactive status on 2l June 1947. 
Prior to the expiration of his terminal leave he was recaJ.led to active 
duty. He is entitled to wear four battle participation stars on his 
EA.ME ribbon. His efficiency index is 40.0, the adjectival equivalent 
of which is "Excellent." 

Lieutenant Colonel Abraham J. Rosenblum., special military defense 
counsel at the trial., presented oral argument in behalf of accused 
before the Board of Review, on 18 February 1948. __.-.-,-

5. I recommend that the sentence be confirmed but., in view of ~
:fo.Re cit!.JJmstan~ the recommendation of the reviewing authority., 
recommend that it be commuted to a reprimand and forfeiture of $500 pay 
per month for two months., and that the sentence as thus commuted be 
carried into execution. 

6•. Inclosed is a form of action designed to carry the above 
recommendation into effect., should such recommendation meet with your 
approval. 

2 Incls THOMAS H. GREEN 
,1. Record of trial ' Major General 
2. Fom of action The Judge Advocate General 

( GCMO 68, 23 Karch 19h8) • 
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DEPARTMENT OF THE AR.MI 
In the Oftice of The Judge Advocate General 

Washington 25, D. c. (269) 

DEC 3 1 1941. 
JAGQ - cM 328054 

UNITED STATES ) UNITED STATES AIR FORCES lN EUROFE 
) 

v. ) Trial by G.C.M., convened at 
) Neubiberg, Germany, 4-5 

Private PHILLIP A. ) · November 1947. Dishonorable 
·. . : McDONAID (RA .34599253), ) discharge and confinement 

Detachment "A", 10th ) for one (l) year. United · 
Air Supply Squadron, ) States Disciplinary Ba1Tacks. 
Oberwiessenfeld Signal ) 
Depot, Mmich, Germany, ) 
APO 407-A. ) 

. HOIDlNG by the BO.ARD OF REVIEW 
JOHNSON, ALIEN and KANE, Judge Advocates 

1. The record or trial in the case of the soldier named above 
has bean examined by the Board of Review. 

2. The accused was tried upon the .t'ollawing Charge and Specii'i-
'cations: , 

CHARGE: Violation or the 96th Article of War. 

Specification 1.: · In that Private Phillip A. McDonald, Detach
ment "A", 10th Air Supply Squadron was, at Munich, 
Germany, onar about 5 September 1947, drunk and dis
orderly 1n uniform in a public place, to lfit, the· inter-

. · section at -Akaleistrasse and Bosenstrasss ~ Munich, 
Germany & Military .Police Headquarters, Munich, Germany. 

Specification 2: In that.Private Phillip A. McDonald, De
tachment 11A•, 10th Air Supply Squadron, did, at Munich, 
Germany, on o~ about 5 September 1947, wrong.t'ul.ly and 
l.llllawful.l.y permit Private Thomas E. Neal to operate a 
certain motor vehicle, to wit, a seven (7) ton truck 
tractor with twenty-five (25) foot trailer, d~ . . 
dispatched to the said Private Phillip A. McDonald as. 
driver. 

Accused pleaded not guilty to, and was found guilt,' ot, the Charge 
and Specifications. Evidence of three previous a:mvictions was . . . 
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introduced. He was sentenced to bs dishonor!-lb:cy- diocharged t.i.e senicu.t 
to .ror.feit all pay and allowances due or to 'jiJcome du~ :m.d io be con
.fined at ~rd .labor for one yoar. The :..·sv:ttJw-l....:1i; au·a10::i '.;;r approved 
the sentence, designated Branch, Uni-tad St.,at3s Disciplinary Sar.racks, 
Fort Hancock, New Jersey, as the pace ~f con.fbemsnt a11d forw-ard&d the 

-record o! trial for action under /trticle of War 5o½. 

J. Inasmuch as the Board holds that ·there was prejudicial error 
committed during the trial, the evidance need not be summarized. 

4. When accused was asked if he desired to challenge any members 
of the court for cause the defense counsel announced that a Private 
Neal was to ba called as a witness for the defense ani asked the court 
i.f any member felt that the appearance of Private Neal would affect that 
member's decision in the case (R. 12). !t this point the following 
took place (R. lJ-16): 

11Lt. Snow: (a member) Yes. I do not'feel that I could 
take 11101.ly ths testimon:, of Private Naal as ths trut..i.. 

* * * * 
LM: Do you wish to challenge -yourself on that ground? 

Lt. Snow: No, I just want to make the statement that I 
dont believe in my own mind I could take all statements of 
Private McNeal - Private Neal, the witness,as wholly truthful. 

Lt. Snow was sworn as to his competency to act as a member 
of the court. 

* * * * 
DC: I would like to challenge Lt., Snow :for cause at 

this time in that I feel he is biased or prejudiced by or for 
.or against the accused according to paragraph 58e, Manual for 
Courts Martial, 1928. 

-* *·* * 
Questions by DC: 

Q. Lt. Snow, you made the statement you did not feel 
you could weigh the evidence correctly in this case. Is that 
correct? 

A. Only .on the testimony of Private ~eal. 

2 
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Q. And if the testimony of Private Neal -~, -r:eey relevant 
to this case., do you .feel that you could justly render a de,.. 
cision as to guilt or innocence of the accused in this case •. 
Mind you, if the testimony of Private Neal is of such impor
tance, would you render a just decision in your mind as to 
guilt or innocence of the accused? · 

A. No, I don't believe it would._ 

LM: Is the answer ¥> your_ question clear? 

DC: Yes., sir. He stated he could not render a just de
cision, sir. 

IJ.L to Lt. Snow: Is that llhat you intended to state? 

Lt. Snow: No, I bdieve that ·although it m/J.y tend to 
suy me I am still capable of making a just opinion on the two 
specificaticns and charges - or t1t"O specifications of the charge. 

DC: Isn't it true., Lt. Snow, that even though you haven't 
heard the testimony- of Private Neal in this case, you would not 
tend. to believe him, hearing his testimony? Is that correct?

• 
A. Yes. Thats right. 

DC: On those grounds, sir, I challenge Lt. Snow. 

* * * * 
I)C: Lt. Snow, isnt it true that if the testimODY of the 

witness Neal nre relevant in this case it would tend to affect 
y-our rerxiering of justice? -You have answered that once. It· 
is a question to 'Which I would like you to repeat the &nS11er. 

A. The only- thing I can say is· that I don•t believe 
everything tha.t the witness stated under oath. 

* * * * 
Question by Court Members: 

. ' 
- · Q. I 110uld like to ask just one question. Do you feel 

that you would consider any tes'timony given by Private Neal -
untrue simp:cy, because Private Neal gave the testimony - simply
because he gave that testimon;r himself, 1l'OUld you consider it 
untrue? 
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A. Well, I wouldn 1t consider it entirely untrue, yet, 
there are certain points of his statement which it came to 
affect my decision I would probably lean towards the idea 
that they nre not true. 

* * * 
The challenged member 1'lithdrew, the court was closed 

and voted upon the challenge by secret -written ballot, and, 
upon being opened, the president announced that the challenge 
was not sustained, and the challenged member thereupon re'."" 
aumed his seat.a 

The testimony of Private Neal which was adduced at the trial 
(R. 54-58) was vital to the defense presented by accwsed on both speci
fications of the Charge. It thus appears that a member of th• court 
ns openly" and frankly biased -with respect to an import.cit witnea, tor 
the defense and regardless of his denial~ any prior knowledi• o! the 
facts surrounding the offenses of "Which accused was charsed, he could -
not by his own admission impartially judge the inuu involved. Lieu
tenant Snow' ns clearly incompetent to serve under the' ninth proTi.10 
of Paragraph 58t, .. Manual for Courts-Martial, 1928, which states H a 
ground for challenge for cause t 

nkly other fact indicating that he should not 1it •• 
a member in the interest oI having tb.e trial am ttll:>1equent 
proceedings :rne from subs:trotial doubt as to le&ality, 
tairne8e and isP!rtialit;t' Underscoring supplied). -"'· 

It will be noted that the ndoubt" as to fairness or impartiality need 
not be overwhelming but simply a "substantial" one. 'While it is within 
the province of the court to determine the relevanc;r ani validity ot 
a ~hallenge for cause (Paragraph 58a, Manual for Court~Martial, 
1928)., it ie further provided in Paragraph 58(.r), Manu&l. tor Courts
Martial that: . 

•courts should be liberal in passing upon challenges, 
*** A failure to sustain a challenge llhere good ground is 
shown may- require a disapproval on jurisdictional grounds or 
cause it' rehearing because of error injuriously affecting the 
substantial rights of an accused." · · 

It is the opinion o:t the Board of Review that Lieutenant Sno1r 
should have been excused from the court upon the challenge of defense 
counsel notwithstanding his contention that he had formed no opinion.

I • 
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His mind, on the issue of guilt or innocence, could not help but be 
prejudiced against accused feeling as he did abo~t the veracity ot 
the most important witness for the defense and even if it was not . 
the facts are such as to create a substantial doubt to that effect. 
It follows that the trial was not free from substantial doubt as to 
impartiality {cM 261181, Payne, et al., 40 BR 157, 159). Under the 
facts and circumstances of the instant case the Board of Review holds 
that the challenge for cause of Lieutenant Snow should have been 
sustained by the court and that its failure so to do injuriously af
fected the substantial· rights of the accused•. The statement of 
defense counsel after the ruling of the court on the challenge of 
Lieutenant Snow and after the defense had used its peremptory chal
lenge as to another member 1lho had previously been unsuccess.tu.lly · 
challenged for cause that: 

"The accused has no objection to being tried by any 
msmber _of the court now present• {R. 16). · 

was merely the orderly acquiescence of personnel of the defense in 
the ruling of the court and can in no way be considered a waiver of 
accused's objection to Lieutenant Snow which was previously argued 
vigorously to the court by counsel for the defense. 

s. For the reasons stated, the Board of Review holds that the 
record of trial is legally insufficient to support the findings and 
sentence. 

5 



<\l" ., ' 

J1f-1 F' .! i J tit 
lll' 

JAGQ - CM 328054 1st Ind 

JAGO, Dept. of the Army, Washington 25, D.C. 

TO: Comnanding General, United States Air Forces in Europe, 
APO 633, c/o Postmaster, New York, New York 

1. In the case of Private Phillip A. McDonald (RA 34599253), De
tachment "A", 10th Air Supply Squadrop, Oberwiesenfeld Signal Depot, 
Minich, Germany, .AJ?O 407-A, I concur in the foregoing holding by the 
Board of Review that the record of trial is legally insufficient to 
support the findings of guilty and the sentence, and recommend that the 
findings of guil.ty and the sentence be p.isapproved. 

2. When copies of the published order in this case are forwarded 
to this office, together with the record of trial, they should be ac
companied by the foregoing holding and this indorsement. For conven
ience of reference please place the file number of the record in brackets 
at the end of the published order, as follows: 

(CM 328054) • ./ 

D. HOOVER 
Brigadier General, United States A:rmy 
Acting The Judge Advocate General 

1 Incl 
Record of. Trial 
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DEP.."1.RTMENr OF THE AKMY 
In the Offioe of '!he Judge Advooate General (2.75') 

1/ashington 25, D. c. 

JA.GK - CH 328081 
6 FEB ·;948 

UNITED STATES ) MA.RI.A.NAS-BOm.NS CO:MMAND 
) 

v. ) Trial by G.C.M•• conve~ed at GuaL1, 
) Waria.nas Islands, 9 December 1947. 

First Lieutenanl; :rtELVIN M. ) Dismissal. 
HATCHER (0-2035637). Trans- ) 
portation Corps. ) 

OPINION of the BO.A...RD OF REVIIM 
SILVERS, ACKROYD and LANUING, Judge Advocates 

1. The re cord of trial in the case of the officer named above has 
been examined by the Boa.rd of Reviev1 and the Board submits this, it.s 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charge and spocifica
tions1 

CHARGEa Violation of the 96th Article of War. 

Specification 1 a In that First Lieutenant Melvin M Hatcher• 
55th Transportation Truck Company, APO 246, Guam, Marianas Island 
did, at Guam, Marianas Island on or about 6 November 1947 wrong
fully strike Corporal Wallace Cayson on the face with his fist. 

Specification 2: In that First Lieutenant :Melvin M Hatcher, 
55th Transportation Truck Company, APO 246, Guam, Marianas 
Island, was at Guam, Marianas Island, on or a.bout 6 November 
1947, drunk and disorderly in his quarters. 

He pleaded not guilty to and was found guilty of the charge and speoifica
tions. No evidence of any previous conviction was introduced. He was 
sentenced to be dismissed the servioe. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of War 48. 

3. Evidence for the Proseoution 

At about 1630 hours on 6 November 1947, the accused was observed to 
be sitting in front of his quarters on Guam, Marianas Islands, drinking 
from a bottle with a friend. At the evening mess he ma.de his way to a 
table, upset a glass of water, herl diffioulty using the tableware and 
finally, with uneven cadence interrupted by abrupt contaots with various 
physioal objeots in the mess hall and the adjoining club room, made his 
we:y to his quarters. In the opinion of accused's commanding officer he 
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was drunk (R 13). Shortly af'ter 1800 hours on the date in question 
Technician Fifth Grade Cayson a11d his friend, Corporal Hinfield, both 
members of· the 55t~ Tra.."l.Sportation Truck Company, went to accused's 
quarters with a Kodachrome projector for the purpose of viewing some 
of the accused's films. i'iinfield knocked on the door, identified him
self a.nd requested entrance. He received no answer, however, "at that 
point we heard a sort of crash and somebody stumbled so we went in and 
saw Lieutenant Hatcher slumped on the floor a.nd in a doubled up position. tt 
The enlisted men "propped" the accused in his bed and after observing that 
blood was flowing from a cut on his nose, Winfield requested Cayson to 
stay in the room wit'.1. the' accused while he went to the dispensary for 
first aid materials. Before W1nfield returned the accused arose from 
the bed ~ ordered Cayson three times to "get out." After attempting 
to persuade the accused to lie down and rest, Cayson l~ft the building 
and started towards the dispensary. Shortly thereafter he met Captain 
Rerman J. Sch;vartz who inquired as to the cause of the co!l'.r.iotion. 1'/hile 
Cayson was attempting to explain wh1!; had o:::cur1·cc., the accused came for
ward and struck Cayson a blow oa the left side of his face breaking his 

, glasses. Captain Wakefield arrived on the scene and with Captain Schwartz 
"quieted down Lieutenant Hatcher and was leading hi:c. to his quarters. tt 

Later Cayson and Yfinfield returned to the i;.rea near accused's quarters to 
observe the climax of what had taken place and the accused su.o.dc!lly oar.,e 
out of his quarters dressed in khaki shirt e..nd underdrawers, approached 
Cayson and said, tt.Are you the enlisted r.--.a:i. t'lut :tit me?" to w!'J.ich Ce.;,so:a. 
replied, "No Sir. 11 The accused thereupon ttdrove off and swung at me a.nd 
I side-stepped and he kind of tumbled on the @'ound." Cayson asserted 
that he did nothing to provoke the assault. He thought that the accused 
"was a little drunk:1t (R 7,D,15,lG). 

For the Defense 

Captain l::dwin J. Ka.'llons, ;·lC, Chief of the Ueuro-Psychiatric Section, 
:.PO 246, testified that on 7 lfovember 1947 he examined the accused, that 
at the tir;:e of his exa::nination the accused had the odor of liquor on his 
breath b•.1t that he wa:; not clinically intoxicated. From his study of the 
accused's condi ti:m Captain Kamens was of the opinion that 11 Fi'.rstly, that 
the patient had been under a tension state for a considerable length of 
time durinz his tour of duty in the 1.farianas-Bonins Con!.11and. In order to 
find relief frrun this tension state the patient had engaged in the excessive 
use of alcohol over a period of several months at least. The alcoholism, 
hm,ever, was a symptom of his tension state. The questioning of the 
patient reveal0d that he had been in the armed service for approximately_ 
7 years. He had entered the service as a.n enlisted man and he had induced 
excellent service 1t (R 19-20). Captain Kamens was of the opinion that the 
accused was not a.confirmed alcoholic but that he was sufferin~ from frus
tration arisiDt:; out of dissatisfaction with his present assignment (R 
21-22). The accused's rights were explaiDBd to him by the law member 
and he elected to remB.in silei:t. 
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4. Discussion 

There is no-conflict in the evidence. It shows to the exclusion 
of 8llY reasomble doubt that the aooused was drunk and disorderly in his 
quarters on the date alleged and that he wrongfully struck Corporal 
Cayson on the face vrith his fist even though it be conceded that the 
striking was done under an erroneous belief that the corporal had as
saulted him. And although the corporal appears to have been an uninvited 
guest in accused's quarters. his conduct and motives appear to have been 
in no wise provocative of violence. Both of the alleged offenses are 
clearly a. violation of Article of War 96. 

5. The aocused is 25 years of age and unmarried. He graduated from 
high school in 1938 and enlisted in the A.rlny a.s a private in December 1940. 
After attending Officers Candidate School he was appointed a second lieu
tenant. Quartermaster Corps, on 28 September 1943. He was promoted to 
first lieutenant, AUS, on 20 August 1947. His efficiency reports average 
"Excellent." 

6. The oourt was lege.lly oonstituted and had jurisdiction over the 
accused and of the offenses. 1fo errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant confirm
ation thereof. Dismissal is authorized for a violation of Article of 'IVa.r 
96. 
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JAGK - CM 328081 lat Ind 

JAGO, Dept. of the Armf• Wa.ahington 25, D. C. ff8 17 1948 
T0t The Secretary of the. A.nrry 

1. Pursuant to Executive Order No. 9556, dated Nay 26, 1945, there 
are transmitted herewith for your action the record of trial 8.Ild the 
opinion of the Board of Review in the case of First Lieutenant Mel'ri.n 
.M. Hatche~ (0-2035637), Transportation Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of wrongfully striking Corporal Wallace Caya on on the face with his fist 
a.nd of being drunk am disorderly in his quarters. at Guam, l&l.ria.nu 
Islands, on 6 November 1947. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. · 

3. A SUllllll.arY of the evidence may be found in the aooompaeying opinion 
of th, Board of Review. I concur in the opinion of the Board that the 
record of trial is legally sufficient to support the i"indings of guilty 
and the serrlienoe and to warrant confirmation of the sentence. 

During the afternoon of 6 November 1947 the accused was observed to 
be sitting in i'ront of his quarters on Guam drinking out of a bottle. 
He appeared at the evening mess where it was noticed that he had difficulty 
in walking 8.lld this together with his unusual manner at the table indicated 
that he was drunk. . He returned to his quarters after the enning mesa a.nd 
shortly thereafter two enlisted men, Corporals Cayso~ and Winfield, went 
to his room to bo~row some Kodao}:i,rome film for use in their projector. 
They knocked on the door and identified themselves. There was no response 
from within, but suddenly they heard a crash and upon opening the door ob
served the accused to be lying in a slumped position on the floor. He had 
a gash on his face from which blood Ta.s flowi.ng. The enlisted men lifted 
the accused to his bed and Winfield went to the dispensary for first aid 
materials while Cayson remained with the accuaed. Before Winfield returned 
from the dispensary the acoused arose from the bed, ordered Cayson out or 
the room, and as Cayson proceeded to leave the accused followed him. Cap
tain.· Schwartz approached the parties and inquired as to the oauae of the 
trouble. While Cayson was attempting to make an explanation the accused 
struck him in the face breaking his glasses. 

ln his testimo:ny• Corporal Cayson exhibited no feeling of ill will 
toward the accused. He asserted that the a.caused appeared to be '\I. little 
drunk." The Chief of the Neuro-Psychiatrio Seotion testified that hia · 
examination of accused revealed that the patient was suffering from frus
tration brought on by continual dissatisfaction with his assignment; on 
Guam. that he wu not a ohronic alcoholic, although he had been drinking 
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heavily for several months. Both the accused and Corporal Cayson are 
colored. The accused enlisted as a private and has had seven years of 
continuous aotive duty. He has a fairly creditable record in the 
quartermaster and Tr8.IlSportation Corps. On 6 August 1947 he ~ tried 
by general court-martial appointed by the Commanding General, 1'Ja.rianas
Bonins Comm.and, on a charge of disorderly conduct in violation of Article 
of War 96 by forcing entry into the quarters of the officer of the day 
and smashing a bottle of gin being used by the officer of the day. He 
was acquitted of this alleged offense. 

4. Considering all the ciroumstanoes, I recommend that the sentence 
be oonfirmed but commuted to a reprimand and forfeiture of one hundred 
dollars ($100.00) per month for two months, and that the sentence as thus 
coIIlllluted be carried into execution. 

5. Inolosed is a form of aotion designed to carry into effeot the 
foregoing recommendation, sho~d_.,...t,-.._n,..et with your approval.

,' 

2 Inola THOMAS H. GREEN 
1. Reoord of trial :Ma,jor General 
2. Form of aotion The Judge Advooate General 

(G·:;:m S5, 
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DEPART~NT OF THE A..PJ.a 
In the Office of .The Judge Advocate General 

Washington 25, D.c. 281, 

JAGH CM 328104 18 February 1948 

U N I T E D S T A T E S ) HEADQUARTERS EIGHI'H ARMY 
) 

v. ) Trial by G.C.M., convened at 
) APO 343, 20 November 1947. Dis

Private LOUIS C. BEST, P.A ) honorable discba:i.·ge (suspended) 
12225293, Headquarters and ) and confinement for three (3) 
Headquarters Detachment, 14th.) months. Eighth Anrry Stockade., 
Replacement.Battalion, Fourth ) APO 343. 
Replacement Depot, APO 703. ) 

OPINION OF THE BOA.RD OF REVIEW 
HOTTENSTEIN, LYNCH and BR.A.CK, Judge Advocates 

l. The record of trial in the case of the soldier named above has 
been examined in the Office of The Judge Advocate General and there found 
legally-insufficient to support the sentence in part. The record has 
now been examined by the Board of Review and the Board submits this, 
its opinion., to The Judge Advocate General • 

. 2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Private Louis C. Best, Headquarters and 
Headquarters Detachment, 14th .Replacement Battalion, Fourth 
Replacement Depot, APO 703, did, without proper leave, 
absent himself from his company at the Fourth Replacement 
Depot, APO 703, from about 28 September 1947 to about 3 
October 194 7. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Private Louis c. Best, Headquarters and 
Headquarters Detachment, 14th Replacement Battalion., Fourth 
Replacement Depot, APO 703, having been restricted to the 
limits of Room number J., Building S-7, Fourth Replacement 
Depot, APO 703, did, at the Fourth Replacement Depot, APO 
703, on or about 28 September 1947, break said restriction 
by going beyond the limits thereof. 

He pleaded not guilty to and nas found guilty of the Charges and the 
'Specification unier each. Evidence of fiw previous convictions was 
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considered. He was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due and to be confined 
at hard labor at such place as the reviewing authority may direct for 
three months. The reviewing authority approved the sentence and ordered 
it executed, but suspended the execution of that portion thereof adjudging 
dishonorable discharge until the soldier's release from confinement, and 
designated the Eighth Anrry Stockade, APO 343, as the place of confinement. 
The result of trial was promulgated in General Court-Martial Orders No. 
235, Headquarters Eighth Army, APO 343, dated 11 December 1947. 

3. The evidence showed that accused was duly placed in restriction 
in the "VD room" at the 4th Replacement Depot, APO 703, which was Room .3 
in Building S-7, on 16 September 1947 and that he left the room without 
authority on or about 28 September and was absent without leave from 
that date until 3 October 1947. 

After the court had closed to determine its findings, it reopened 
for the purpose of hearine evidence of previous convictions and personal 
data as to accused. At this time the Trial Judge Advocate offered evidence 
of four previous convictions. Vfuen asked if there was any objection to 
the record of previous convictions as read, the Defense Counsel stated 
that he "would like to bring out one point," namely that the defense 
understood the prosecution intended to submit evidence of five previous 
convictions. Defense Counsel added that Without five previous convic
tions the charges did not warrant trial by general court-martial. He 
moved that "the trial be disregarded" and that the case be "referred 
to an inferior court." There followed an unrecorded discussion, follow
ing which the court directed the Trial Judge Advocate to amend the 
certificate of previous convictions to include a fifth conviction which, 
apparently for some unstated reason, had been deleted by the Trial Judge 
Advocate. A new certificate with five previous convictions was then 
introduced, as Prosecution's Exhibit 4. 

4. The evidence shows that the breach of restriction aIXl the 
absence without leave were but different aspects of the same act or 
accused.· As the period o:t absence was only five days for which the 

· max:imwn punishment is confinement at hard labor for 15 days and forfeiture 
of 10 days' pay, it is apparent that the most serious aspect of accused's 
offense consisted in the breach of restriction, for which the maximum 
punishment authorized is confinement for one month and forfeiture of 
two-thirds of one month's pay. (CM 326457, Borrero, 15 Jan 48; 5 Bull 
JAG 203, CM 313544, 1946). 

5. As a result of the introduction of ~vidence of five previous 
convictions, the court was authorized to adjudge, and did adjudge, a 
sentence to dishonorable discharge, total forfeitures and confinement 
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at hard ~abor for three months. (Table of Maximum Punishments, Sec B, 
MCM, 1928, page 101). The introduction in evidence of the fifth previous 
conviction by the prosecution was obviously prompted by the action of 
the defense counsel in raising the question relative to the propriety 
of trying the accused by a general court-martial for such petty offenses 
as alleged when only four previous convictions were introduced against 
him.. Thus., insofar as the consequences of his bona fide, albeit ill
advised action resulted in a more severe sentence than might otherwise 
have been authorized, it becomes apparent that his well intentioned act 
was, nevertheless, incompatible with his duty- to protect the accused 
from aey greater incrimination than was offered by the prosecution. 
Therefore., it is conqlude~ that in consequence of defense counsel's 
action he, in effect although inadvertently, assisted the prosecution 
in curing an oversight and aided in the introduction of additional 
derogatory evidence contrary to the best interests of accused's defense. 

In CM 320618, Gardner, 3 April 1947, defense counsel found the 
Trial Judge Advocate had not introduced evidence of apprehension in a 
case of desertion allegedly terminated by apprehension. The defense 
counsel thereupon offered to stipulate, and did stipulate that a certain 
person would testify as appeared in a certain docun1ent, not in itself 
admissible, and thus placed in the record evidence of apprehension. 
This evidence was material and important on the issues of the.case in 
favor of the prosecution. It was held that because of the action of 
the defense counsel accused wa~ deprived of the effective assistance 
of counsel to which he was entitled and that the record of trial was 
leg~ insufficient to support the findings of gullty and the sentence. 

In applying the principle, namely, that accused be protected in his 
right to effective assistance of counsel to which he is entitled., as 
laid down in the Gardner case to the instant case, the Board deems it 
necessary to appl;y the principle to the measure of the prejudicial 
irregularities revealed in the record of trial consistent with Article 
of War 37. Accordingly, the Board finds that the impropriety of defense 
counsel's action in the instant case must be distinguished from that of 
the defense counsel in the Gardner case. It must be noted that in the 
latter case the consequences of defense counsel's action went directly 
to the merits of the prosecution's case and thus was material to the 
findings of guilty, whereas, in the instant case., the consequences of 
defense counsel's action merely affected the legality of the-sentence 
and in nowise touched upon the ~indings. In view thereof, it is the 
opinion of the Board of Review that the action of the defense counsel, 
insofar as the sentence is concerned, deprived accused of effective 
assistance of counsel to the prejudice of his substantial right and 
that so much of the sentence as exceeds the punishment authorized for 
the alleged offenses, without reference to five previous convictions, 
cannot be sustained. 
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6. For the foregoing reasons the Board of Review is of the opinion 
that the record of trial is legally sufficient to support only so much 
of the sentence as involves confinement at hard labor for one month ani 
forfeiture of two-thirds of accused's pay for one month. 

~+'>f,.,..,,.,.,.,'.,.,'"".'--'-'-;,;_1~<~~--~-4'~;..:;.,c;t.'------, Judge Advocate 

~~-~c::\y_:-1,.,_M:::b,..._ Judge Advocate __ _______1'T I 

~etl4t,CJ_' Judge Advocate 
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JAGH CM 328104 1st Ind 

JAGO, Dept. of the A.rruy, Washington 25, D.C. MAR 6 1948 

TO: The Secretary of the Army 

1. Herewith transmitted for your f'ction under Article of War 50½, 
as amended by the act of 20 August 1937 (50 Stat. 724; 10 u.s.c. 1522) 
and Executive Order No. 9556, dated 26 May 1945, is the record of trial 
in the case of Private Louis C •.Best (RA 12225293)., Headquarters and 
Headquarters Detachment, 14th Replacement Battalion., Fourth Replacement 
Depot, APO 703. -

2. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support only so much of the sentence as provides 
for confinement at bard labor for one month and forfeiture of $50 for 
one month. I concur in the opinion of the Board., and recommend that 
so much of the sentence as is in excess of confinement at hard labor 
for one month and forfeiture of $50 pay be vacated and that all rights, 
privileges and property of which the accused has been deprived by virtue 
of that portion of the sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into effect the 
above recommendation, should such action meet with your approval. 

2 Incls 
1. Record of trial 
2. Form of action 

( oc1.:o 76, 26 1iarch 191..8) • 

TROW.AS H. GREEN 
Major General 
The Ju-ige Advocate General 





DEPARTMENT OF THE AID.rt 
In the Office of The Judge Advocate General (Z87) 

U-ashington 25, D.c. 

2 6 MAR 1948JAGH CM 328121 

UNITED STATES ) EIGHTH AID.i'Y 
) 

v. ) Trial by G.C.M., convened at 
) APO 343, 12 November 1947. 

Major ERNEST P. WILSON . ) Dismissal and total forfeitures. 
(01080335), Adjutant General's ) 
Department. ) 

HOLDI:00 by the BOARD OF REVIE:; 
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates .,,....__________ 

·1. The record of trial in the case of the officer named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I:' Violation of the 95th Article of War•. 

Specification l: In that Major Ernest P. Wilson, Central Records 
Depot Number Four, Eighth .A:rrrry, APO 343, at or in the vicinity 
of Yokohama, Honshu, Japan, between on or about 20 March 1947 
and on. or about 19 June 194 7, did, wrongfully convert to his 
own use and benefit about fourteen (JJ.i.) Eighth Arny Ration 
Cards, instruments to be used in &.ecordance with the provi
sions of Eighth Arny Circular 293, dated 25 October 1946, · 
entrusted to him by or through the Adjutant General, Eighth 
Ar-my, for distribution by- virtue of his assignment as urtit 
commander, Central Records Depot Number Four, Eighth Army, 
to the prejudice of good order and military discipline. 

Specification 2 :; (Finding of not gullty) 

·Specti'ication 3: In that Major Ernest P. Wi;l.son, Central Records 
Depot Number Four, Eighth Army, APO 343, at or in the vicinity 
of Yokohama., Honshu., Japan., betw-een on or about 23 May 1947 
and on or about 15 June 1947, did, wrongfully cause Katherine 
F. Cherven to present and make use of about four (4) Eighth 
Army Ration Cards, instruments to be used in accordance with 
the provisions of Eighth Army Circular 293, dated 25 October 
1946, to wrongfully obtain Army Exchange Service merchandise 
to the prejudice of good order and military discipline. 

' 
_CHA.ROE ll: Violation o.f the 96th Article of \Tar. 

· Specification 1: (Same as Specification 1, Charge I., except the 
number of ratibn cards involved 'is 11about sixteen (16) 11 

;i.nstead of "about fourteen (l.4) 11 ). 



(288)· 

Specification 2: (Finding of not gullty) 

Specification 3: (Same as Specification 3, Charge I) 

Specification 4: (Finding of not guilty) 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of Specifications 1 and 3 of Charges I and II, guilty of Charges 
I and II, and not guilty of all other Specifications. No evidence of 
previous convictions 1ras introduced. He was sentenced to be dismissed 
the service and to forfeit' all pay and allov~ances due or to become due. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. 

3. Evidence for the prosecution pertinent to the findings of guilty. 

On or about 20 March 1947 the accused, Unit Comma.nder of the Central 
Records Depot Number Four, Eighth Arrir;f, received (and receipted for) in . 
accordance vdth Paragraph 1, Section II, Circular No. 293, Headquarters 
Eighth Arrrry, dated 25 October 1946, a block of one hundred (numbers 
179901 - 180000) Eighth Army Post Exchange ration cards to be used during 
the second quarter of 1947 (R 8-9, Pros Ex 1 and 2). It was the respon
sibility of the accused, as Unit Comms.nder, to distribute one ration 

· card (plus one "women's clothing" ration card for each female) to each 
person in his conrnand, including himself (Pros Ex 1) • Accused initially, 
about 1 April 1947, issued JO ration cards, numbers 179901 to 179930, 
inclusive, to members of his unit. Among these he issued number 179922 
to himself and number 179925 to Miss Cherven, a civilian employee on 
duty with his 'unit (Pros Ex J). Two enlisted men who later joined his 
unit were issued cards number 179999 and 180000 (R 61, Pros Ex 3). 
Rationed items (cigarettes, candies, and toilet articles) could be pur
chased only once a week, by an individual. When rationed items were 
purchased, the individual I s card was punched according to the item and 
week the purchase was nade~ If rationed items were not purchased during 
any one ration week (Monday through Saturday), the right to purchase 
them for that week was automatically forfeited (Pros Ex l; R 24). 

Between the period of 20 March and 15 June 1947, Corporal Boskovich, 
manager of the Customs Building (location of Headquarters, Eighth Army) 
sub-branch or Post Exchange Branch Number 16, and Miss Takemura, a 
Japanese clerk employed there, observed the accused ma.king purchases 
of rationed items ("mostly cigarettes" (R 31)) two or three ti.mes tli.th
in a single ration week (R 24,z,5,26,32). On at least £our separate 
occasions the ration cards presented·by the accused were checked and 
recorded (R JO) • ., · · 

The pertinent portions of Corporal Boskovich's testimony relative 
to these purchases by accused and the checking of the ration cards pre-
sented by him are as follows: · 
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"Q During the period, let us put it that way, between the dates 
of 20 March 1947 and 15 June 1947, on or about those dates 
did you have occasion to notice Major Wilson in any particular 
manner? 

A Yes, I did. 

Q And in what manner? 
A I noticed he was coming into the PX and buying more than one 

raiion in a given ration period. 

* * * * Q Did you ever see Major Wilson present more 
a week? 

A Yes, sir. 

Q Did you personally see this yourself? 
A Yes, sir. 

than one card in 

Q How do you know he presented more than one card? 
A I saw him. 

* * * .;,.
Q Do you have any means of knowing definitely that the same card 

was not used, that they were different cards? 
A No, sir. 

* * * * Q Did you at any time observe A{ajor Wilson presenting ration 
cards carrying different serial numbers? 

A No, sir. 
-i:· * .,~- * 

Q Did you ever at any time observe the.number on those cards? 
A At least in one instance. 

Q Did you make any record of the numbers? 
A That I saw myself? 

Q Yes. 
A Yes, sir. 

Q Can you-state what those numbers were or do you have any 
memorandum made at that time that you observed. 

A Yes, sir. 

Q Do you have such memorandum with you? 
A Yes, sir. 

Q Will you refer t,o that memorandum and state to the court what 
ration cards you recorded as being used by Major Wilson. You 
may refer to the memorandum and state to the court what ration 
card you observed, what numbers you recorded from those cards 
presented by the accused. 
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A ~ don't know which one of these numbers I got myself because 
I got some of the numbers from the cigarette girl. 

IM All right. 

DEF I object to the use of the ••• 

ll1 Is he -the manager in charge? 

DEF Yes, sir. 

IJJ Then this is a ·record in the fe,rm of a memoran:hun that he 
caused to be made. 

DEF Not committed by himself, however. 

ill Well, we will evaluate that. Is the other Post Eltchange 
employee available? 

PROS Yes, sir. 

lli I will permit that list of numbers to come into evidence for 
our evaluation. He may state that as a result of direct 
order that he caused to be made in the agency that these 
are the results, amon~ them is a number or there are numbers 
that he himself took and by the same token you may have the 
'privilege .of introducing further evidence. We will evalua~e it. 

* * * * Q Very well, will you state what numbers are _recorded as being 
the numbers of ration cards presented by Major Wilson. 

A Recorded the following numbers that were given to me 179938, 
179976, 179982 and 179951. ·· 

* * * * :Q Now when you saw that one card was that Major Wilson behind 
the card or was Major Wilson's name on that card? 

A Major Wilson was ,behind the card. 

Q All right. On the other ca.rd that was reported to you was -it 
reported that there was a Major Wilson behind the card or that 
it was Major W-ilson1 s name on the card? 

A It was reported to me, it was reported to me that Major Wilson 
had the card. 

* * * * Q And you have further stated that Major Wilson's name appeared 
on four different ration cards that were used in the PX during 
a_three week period. 

A Yes, sir. 0 (R 24-30) . 
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Miss Takemura, the Japanese clerk who sold cigarettes at the sub
branch Exchange, testified relative to accused's purchases and use of 
ration cards in pertinent part as follows: 

11Q How many times in one week or one·ration period did you observe 
Major 'ililson purchasing rationed items? 

A More than once. 

* * * Q Did Major 'i"lilson present a ration card at each time he made a 
purchase? 

A Yes, sir, he gave me the card. 

Q Was it the same card each time? 
A The number wasn't the same, the card was the same. 

Q Can you at this time state the numbers of the cards presented 
by Major Wilson? 

A No, I can't tell the numbers, I can't remember the numbers •. 

Q Do you have any record of the numbers? 
A No, sir. 

Q Did you make a temporary record of the numbers at the time? 
A Roughly I did. 

Q And what did you do with those numbers? 
A I gave it to the store manager. 

Q And who was that? 
A I call him Boris. 

J Boris Boskovich? 
A Yes. 

* * * Q Did the cards presented by Major T.ilson have his name on them? 
A The card had his name on, sir. 11 (R 32,33,34) 

Corporal Boskovich testified that for a period of about three weeks, 
during the latter part of Ivl'ay and the first half of June 1947, he observed 
Miss Cherven purchasing rationed items at the sub-branch Exchange more 
than once during a ration week. He stated that he saw the ration cards 
presented by her but when asked whether her name was on the~, stated 
11 I didn't get that close a look at it 11 (R 27). He further stated, how
ever, that he did see them 11 close enough11 to record the serial numbers 
"on one or two occasions," and that :1The cards I recorded as having 
Katherine Cherven1 s name on them are 044724, 178892, 179991, 17994711 

(R 28). 

Miss Takemura testified that between the dates of 23 May and 15 
June 1947, Miss Cherven purchased rationed items more than once a week, 
with ration cards bearing her name and different serial numbers. She 
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stated that she did not remember the numbers on the cards but recorded 
the numbers and gave ~hem to the store manager (R 33-34) • 

. Miss Cherven was· called as a witness by the prosecution and testi
fied that she worked under the accused's supervision from November 1946 
until September 1947. She stated that she possessed only the ration 

, card legitimately issued to her (R 44).· She mde purchases at the Post 
Exchange for accused, with a ration card she 11 assumeq11 was his. These 
purchases ma.de by her "may have been sometime" more than once a week. 
She testified, however, that at no time did she purchase more than one 
authorized ration for accused during any one week. When asked, "Did 
you make a statement to the CID last June in substance as follows: 1 I 
purchased cigarettes at the Post Exchange about four times weekly with · 
ration cards given to me by Major Wilson. The cigarettes were given to 
him and I don't know how they were disposed of. Major Wilson also gave 
me the money to pay for them. I did not receive any payment for them 
either by gifts or money. I do not lmow where he got the ration cards. 111 , 

she replied: 11 I made it, it is not true. 11 · (R 45-46) 

On the afternoon of 17 June 1947, Captain Acton, 44th Crimina1 
Investigation Detachment, went to accused's office and examined the 
contents of an envelope containing rati9n cards and a record of cards 
wJlich had been issued to members of accused's unit. The record showed 
that 32 cards had been issued, bearing numbers as hereinbefore stated. 
Twenty-six unissued cards (later three more were added to this number) 
were in the envelope. When Miss Cherven, who was present in the office, 
was asked by Captai. n .Acton to show her ration card she produced card 
nwnber 179948 (Pros Ex 5; R 16-17). Accused was questioned as to t.he 
remainder of the one hundred cards which had been entrusted to him for 
his unit. He told Captain Acton 11 that when he received the block of 
one hundred cards they had been 25 cards short, that he had explained 
this to~ unidentified Sergeant in the Adjutant General's Office and 
had been requested to sign the receipt for the full 100 and they would 
make up the 25 to them later." Accused had no explanation for the 
remaining cards which were still unaccount,ed for, and requested time 
11 to check into the matter." (R 17). · 

4. Pertinent evidence for the defense. 

Accused at his own request was sworn and testified in part as 
follows: 

11Sometime in the latter part of March the distribution of the 
ration cards was made to Central Records Depot. ·:;;hen I came 
in one afternoon the ration cards were lying ·on my desk with 
this sheet under them. The cards.had a rubber band around them. 
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I ~hecked the first number and the last number appearing on the 
ration cards, I siened the receipt and sent it back to 8th Anny 
placing the ration cards in my safe. -~ * * There were several cards 
that were destroyed in the process of the first issue. Those were 
replaced in a like manner; then on the first of May there was a 
report made to the Post Excl1a.I1ge Officer as required by Circular 
No. 13, paragraph 8 of Headquarters 8th A:rnry. The number of cards 
that were.destroyed during the mont4 of April was reflected in that 
report. That number is six. A little before this report was made 
I was cleaning out my safe and upon the re-issue of another card 
I discovered that there were some numbers missing. I counted the 
cards, card by card, and found there were about 25 short•. This 
·I reported to the Distribution Section in the AG Section of Head-
quarters 8th Army. I was told at that time upon my question to 
continue the report to the 8th Army Exchange as if the 100 were 
received. On the initial issue of ration cards there were 32. 
***On the initial issue of the ration cards numbers up through. 
179930 were issued which are 30 cards with the six being destroyed, 
On the 17th of April Sgt. Crowder reported to ·me that Cpl. John 
Corral had lost his ration card, I re-issued him a card that 
number being 179944, This I recorded on my calender pad on the 

, date of April 17. On April 26th Cpl. Eugene H. Bacchi ·reported 
to me that he had lost his ration card and I issued him ration 
card 179945 recorded on my calender pad on the 26th of Jii.pril. As 
previously stated Mrs. Hopkins lost a ration card. She asked for 
another one and I issued her card No. 179950 on the 28th of April. 
ahen her card was returned to her, the original that was issued 
which was card No. 179928, she returned to me card No. 179950 and 
I destroyed it. On the 30th of April there was a civilian employee 
by the name of Miss Betty Chancey who was working at that time in 
the Adjutant General's Office of 8th Army who reported to me that 
she had lost her ration card of which she was till on my payroll 
and was charged with her administration. I issued to her card No. 
179952. On the first day of Lfay I submitted the report to the 8th 
Army Exchange Service. showing the number of cards issued by the 
unit as 34, the original JO that were issued arid the four cards 
that I have just named, the number of cards lost or destroyed which 
were destroyed through the process of issuing the cards, 6. On 
the first day of May Miss Katherine Cherven reported to me that she 
had lost·a card. I issued to her card No, 179948. The-original 
card that was issued to Hiss Cherven was 179925. Card No. 179948 
is the card that the CID removed from J.fiss Cre rven I s handbag at 
the time they interviewed her. 11 

"***On the 30th, or thereabouts, of May a Private Rowland and 
Private Roper were assigned to my unit. Rowland was issued card 
179999, Roper was issued card No. 180000. On the third of June 
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Rowland reported to me that his card had been lost and I issued 
him card No. 179997. On the 13th of June the First Sergeant 
reported to me that Corporal Ifuku had lost his card and I issued 
him card 179953. * * * When Captain Acton interviewed me at the 
Depot on the 17th of June, he only asked me questions involving
25 ration cards. Those 25 ration cards I told him that I had 

• reported as being not received.**~~,. (R 60-61) 

rrnen asked on cross-examination whether he "at any time purchased or 
induced anyone else to purchase for you rationed items over and above 
that which you are authorized," accused answered, 11 No, sir." (R 64). 

, 5. a. Specification 1, Charges I and II. Accused was found 
guilty under Articles of War 95 and 96 of 11wrongfully converting to his 
o,m use·and benefit about fourteen (Chg I) sixteen (Chg II) Eighth Army 
Ration Cards, instruments to be used in accordance with the provisions 
of Eighth Army Circular 293, dated 25 October 1946, entrusted to him 
by or through the Adjutant General, Eighth Army, for distribution by 
virtue of his assignment as unit commander, Central Records Depot Num
ber Four, Eighth Army, to the prejudice of good order and military 
discipline. 11 

Corporal Boskovich, manager of the sub-branch Exchange, testified 
that during the period alleged (20 March to 19 June 1947) he noticed 
accused purchasing rationed items on more than one occasion during a 
ration week. •He further testified that he saw accused present more 
than one ration card but did not know whether the II same card11 was used 
each time or whether 11 they were different 'cards." He stated that he 
did not observe accused presenting ration cards bearing different serial 
numbers, but on at least one occasion he recorded 11 the numbers" on 
"those cards. 11 When questioned by the prosecution whether he had with 
him a memorandum made at the time the numbers were observed, he ansv,ered 
that he did. He also stated that nr don't know which one of these nUl!l
bers I got myself because I got some of the numbers from the cigarette 
girl- (Miss Takemura)." Boskovich was permitted to testify, over objec
tion by the defense, by referring to the memorandum, that he "Recorded 
the following numbers that were f;iven to me 179938, 179976, 179982 and 

·179951• (Underscoring supplied) as the numbers on cards presented by 
accused for purchasing rationed items. 

Miss Takemura testified that accused purchased rationed items 
(cigarettes) more than once during a ration week and that each time he 
ma.de purchases he presented a ration card to her. She stated that the 
11card11 was the same but the "nwnber11 was different. When asked whether 
she could state the numbers on the cards presented by the accused, she· 
replied, 11 No, I can't tell the numbers, I can't remember the numbers." 
Miss Takemura further testified that she 11 roughly11 made a temporary 
record of the numbers on the cards and gave it to the store manager. 
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Competent evidence introduced by the prosecution proves beyond. 
a reasomble doubt that accused purchased rationed items more than 
once during a single ration week and that he presented several ration 
cards with different seriaL numbers in making these purchases. Yfuether 
accused's name appeared on these cards a~ the person to whom the cards 

'had been issued for use, or as that of issuing officer, or both, or 
whether his name did not appear at all on the cards, is not clear f'rom 
the evidence. Assuming that his name did appear on the cards as the 
person to whom they had been issued for use, then accused's purchases 
of rationed items by means of these cards would have been clearly in 
violation of Eighth Arr.rry Circular 293, which prohibited the issuing 
of more than one rati6n card to an individual. The Specification, 
however, of which accused was found guilty, alleges an offense other. 
than a mere violation of Circular 293. It alleges that accused wrong
fully converted to his own use a certain number of Eighth Army Ration 
Cards entrusted to him by the Adjutant General, Eighth Army, for distri
bution by virtue of his assignment as unit commander. Therefore:, even 
with the assumptions made above, the accused could not, in the absence 
of other incriminating evidence, be found guilty of the offense as 
charged. If his name did not appear on the cards presented by him, 
it cannot be said, without further evidence, that accused's purchases 
constituted an offense, since there was no prohibition against an 
individual purchas:ing rationed items for another person who possessed 
a ration card, if the latter's card was presented at the time of making 
such purchase. 

If, on the other hand, it has been shown by competent evidence 
that the ration cards presented by.accused were cards which had been 
entrusted to him as alleged, and none of the cards presented had ever 
been issue_d legitilllately either to himself or other members of his 
unit, his wrongful use of such ration cards constituted the offense 
chargeQ. Corporal Boskovich testified over objection by the defense, 
that the numbers recorded from the cards presented by accused were 
179938, 179976, 179982 and 179951. Each of these numbers fall within 
those identifying cards which had been entrusted to accused, and there 
was no record that any of the four cards bearing thes~ numbers had ever 
been issued for use. Although the testimony of Boskovich relative to 
the obtaining of the numbers of these four cards is somewhat confusing, 
he did state unequivocally that the four numbers he recorded on the 
memorandum were given to him. Miss Takemura testified that she· made a 
temporary, record of cards presented by accused, that she could not 
remember the numbers but gave them to Corporal Boskovich. 

It is apparent from the foregoing that the testimony of Boskovich 
with respect to the serial number of the ration cards presented by 
accused was hearsay and the admission of this testimony was erroneous. 
Al.so., the memorandum from which he. testified or read, was not admissible 
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in evidence either as an official statement in writing (par 117, MCJJ, 
1928; 395 (21 Dig Op JAG 1912-1940) or as a writing or record made in· 
regular course of business (28 USC 695; Palmer v. Hoffman, 318 US 109, 
affi.nn:ing 129 F (2d) 976). Nor can it be said that Boskovich used the 
memorandum to refresh his memory as to the serial numbers,of the ration 
cards used by accused, since the numbers on these cards were never a 
matter within his personal knowledge. 

There remains for consideration, however, in addition to the 
evidence that accused used more than one card for purchasing rationed 
items during a ration week, the fact that he could not, when questioned 
by Captain Acton on 17 June 1947, account for some seventeen of the ration 
cards which had been entrusted to him. Also, it is to be noted that 
when accused, in his sworn testimony at the trial, attempted to account 
for these cards, he stated that six of them were rendered unsuitable 
for issue.and destroyed by him during the process of issuing the first 
30 cards to members of his unit. A record of this initial issue, which 
was introduced in evidence, shows that cards bearing numbers 179901 to 
179930, inclusive, were issued with no interruption of their numerical 
sequence. It is difficult to believe that the 30 cards could have been 
issued in regular sequence, when six cards were II spoiled" and destroyed. 
under the circumstances related by accused. }Tith so questionable an 
explanation as that advanced by accused, the court had grounds for 
believing that at least six of the ration cards entrusted to him were 
not accounted for. This, tqgether with the fact that he presented more 
thal!__~:r;ie. :ration _car~ ·for the purchase of rationed items, might give rise 
to an inference that he did wrongfully. convert, as 'alleged, at least · 
qneo.t=·the ration cards entrusted to him. Under the circumstances of · 
this case, however, it is no~ ·necessary to decide whether the evidence 
introduced was legally sufficient to sustain a finding of guilty. Since 
the evidence tending to prove accused's guilt is not compelling and since, 

· in our opinion, it was prejudicial error to admit in evidence the hearsay 
testimony of Corporal Boskovich that he "Recorded the following numbers 
that were given to me 179938,· 179976, 179982 and 17995111 as the cards 
presented by accused, the findings of guilty of Specification 1, Charges 
I and II, carmot be sustained (CM 238696, ~, 24 BR 330). • · 

· b. Specification 3, Charges I and II. Accused was found 
guilty under Articles of War 95 an:!. 96, of "between on or about 23 
May 1947 and on or about l!) June 1947 did, wrongfully cause Katherine 
F. Cherven to present and make use of about four (4) Eighth Arary Ration 
Cards, instruments to be used in accordance with the provisions of 
Eighth Army Circular 293, dated 25 October 1946, to wronefully obtain 
Army Exchange Service merchandise to the prejudice of good order and 
military discipline." 

Corporal Boskovich testified that he saw Miss Cherven purchasing 
rationed items at the sub-branch Exchange, on several occasions -during 
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ration weeks of the period alleged. He was not able to see the name on 
the cards presented by her but did get "close enough" to record the 
serial numbers 11 on one or two occasions." He further testified that 
11The cards I rec9rded as having Katherine Cherven1s name on them are 
044.724, 178892, 179991, 179947n (Underscoring supplied). 

Miss Takemura testified that she observed Miss Cherven purchasing 
rationed items more than once a week with cards bear:ing her name and 
different serial numbers. She did not remember the numbers on the cards 
but recorded them and_gave them to the store nanager. 

Miss Cherven, as awitness for the prosecution, testifie<j that she 
made purchases at the Post Exchange for accused with a ration card she 
"assumed" was his, but at no time did she purchase more than one authorized 
rationed item during a ration week. She admitted that prior to the trial 
she made a statement to the "ClD11 that she had purchased cigarettes about 
four times a week for accused, us:ing cards and money furnished by him for 
making such purchases but denied that the .. statement was true. 

On the afternoon of 17 June 1947, when asked by Captain Acton tor 
her ration card, Miss Cherven produced card number 179948, on which her 
name appeared as the person to whom it had been issued for use, by 
accused. 

It is to be noted that two or the four cards (044724 and 178892) 
reported as hav:ing been presented by Miss Cherven, bore numbers not 
included among those cards entrusted to accused for issue to members 
of his unit. There is no evidence which shows that accused had any 
control over, or had anything to do with the issuing of these two 
cards. The numbers on the other two cards (179991 and 179947), recorded 
as having been presented by Miss Cherven,_however, identified them as 
be:ing among those entrusted to _accused. Considering the testimoey of 
Corporal Boskovich and Miss Takemura relative to the obtaining and record
ing of these numbers, it must be concluded that the former' s testilllony-, 
that "The cards I recorded as_ hav· Katherine Cherven' s name on them 
are 044724, 1788 2, , . 11 Underscoring supplied , was hearsay 
and inadmissible :in evidence for the same reason stated under Specifica
tion I, Charges I and II, supra. In view or Boskovich' s testmorv, that 
he did not get 11 that close a look" at the cards presented by Miss Cherven 
to see whether her name was on them, the only logical inference deductable 
is that the .four numbers were recorded by Miss Takemura and given to him 
as numbers taken .fr.om cards bear:ing Miss Cherven1s name. Miss Cherven 
was issued ration card number 179925 on or about 1 April 1947. On 17 
June 1947 she produced card number 179948 when asked by Captain Acton 
to show her ration card. Her name appeared on this latter card and 
its date o.f issue by accused was l May 1947. Accused testified that 
card number 179948 was issued to Miss.Cherven when she reported that 
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the card initially issued to her had been lost. His testimony was not 
refuted. 

Miss Cherven' s pre-trial statement to the 11 cm,• although she 
admitted ma.king _the statement, was not such evidence as could be co~
sidered by the court in its conviction of the accused. Prior state
ments ma.de out of court by a witness may be used to impeach the witness, 
subject to the provisions of Paragraph 124b, MCM, 1928, but it has been 
generally held that such prior statements of a witness not the accused, 
when introduced for impeachment purposes, are not to be considered as 
substantive evidence against the accused (CM 297312, Westfield, 18 BR 
(ETO) 269, 281 and aµthorities cited therein), unless such out of court 
statements are adopted by the witness as his true statements (Perry v. 
Byrd, 280 Mich 580, 274 N.1T. 335; Breeden v. Martens, 21 s.n. 357, 112 
N.w. 960). From the foregoing it is our opinion that there was insuf
ficient competent evidence adduced at the trial to support the court's 
findings of guilty of SpecificationJ, Charges I and II, and that the 
findings must be set aside. 

6. The accused, a high school graduate, is 34 years of age, 
married. and the father of three children. He served as an enlisted 
man in the Coast Artillery, Regular Army, from 2 November 1933 to 29 
June 1942, attaining the grade of ma.ster sergeant. From 29 June 1942 
to 18 September 1942 he attended the Coast Artillery Officer's Candidate 
School and was commissioned a second lieutenant, Army of the United 
States, on the latter date. He was promoted through the successive 
ranks to the grade of major and on 28 June 1947 was appointed a 
Lieutenant Colonel', Adjutant General Reserve. On 24 August 1940 he 
left the continental United States for service in Japan, arriving there 
on·6 September 1940. His efficiency reports of record show six ratings 
of II Superior'' and one of ~cellent. 11 He was awarded the Arrey Commenda
tion Ribbon as Officer-in-Charge of the Purple Heart Section of the 
Decorations and Award Sub-Branch of the Adjutant General's Office, New 
York, New York, during the period 23 August 1944 to 28 February 1946. 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. For the reasons stated, the Board of Review 
holds the record of trial legally insufficient to support the findings 
of gui+ty and the sentence. 

, Judge Advocate 

Judge Jidvocate 
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JAGH CU 328121 .1st Ind . 
A?? 13 t94:S 

JAGO, Dept. of the Army,°1iashington 25, D.C. 

TO: Commanding General, Eighth Anrry, APO 343, c/o Postmaster, 
San Francisco, California. 

1. In the case of Major Ernest P. Wilson, 0-1080335, Adjutant 
General's Department, I concur in the foregoing holding by the Board 
of Review that the record of trial is legally insufficient to support 
the findings of guilty and the sentence, and for the reasons stated 
recoimnend that the findings of guilty and the sentence be disapproved. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate attach
ing copies of the published order to.the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(CU 328121). 

THOLfAS H. GREEN 
1 Incl Major.General 

Record of trial The Judee Advocate General 





DEPA..q'filENT OF THE A.i.'il.1Y 
In the Office of The Judge Advocate General (301)

.iashington 25, n.c. 13 APR 1948 
JAGH CM: 328.128 

UNITED STATES ) UNITED STAT3S COHSTABuJ..A:.'iY 
) 

v. ) Trial by G.c.u., convened at Heidelberg, 
) Ger1:iany; 26 September 194 7. Vines: Con

Technician Fifth Grade WILLI.A.ll ) finement for three (3) months (suspended) 
H. VINES (386b0779), Technician ) and to forfeit fifty dollars W50,00) of 
fourth Grade DE.,EY E. PRICE, JR. ) his pay per month for a like period. Price: 
(35998846), and Private First ) Confinement for three (3) months and to for
Class JAHES E. CAUSEY (44094529) ,) feit fifty dollars (SS0.00) of his pay per 
all of 7809th Station Complement) month for a lilce period; The Heidelberg Post 
Unit. . ) Guardhouse. Causey: Confinement for three 

(3) months (suspended) and to forfeit thirty~ five dollars (~35.00) of his pay per month 
) for a like period. 

OPINION of the BOARD OF H.EVIEH 
HOTTENSTEIN, LYNCH and BRACK, .. Judge Advocates 

l. 'l'he record of trial in the case of the soldiers named above 
has been examined in the Office of The Jud.ga .Advocate General and there 
found legally insufficient to support the findings of guilty and the 
sentence as to each accused. The record has now been examined by the 
Board of Review and the Board submits this, its opinion, to The Judge 
Advocate General. 

2. Each accused was tried in a connnon trial upon the following 
respective Charge and Specification: 

As to accused Vines: 

C~E:: Violation of the 93d Article of Viar. 
. . 

Specification: In that Technician Fiftn Grade William H. Vines, 
·7809th Station Complement Unit, did, at Karlsruhe, Germany, 
b8't'Neen l February 1947 and J.4 February 1947, feloniously 
embezzle by fraudulently converting to his own use the sum 
of approximately $7.92, property of the United States, 
entrusted to him by the United States. 

As to accused Price: 

CHA.ROE': Violation of the 93d Article of War. 

Specification: In that Technician Fourth Grade Dewey E. Price, 
Jr., 334th Finance Jisbursement :Section, Swiss Leave Center, 
did, at Karlsruhe, Germ.any, between 1 February 1947 and 14 
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February 1947, feloniously embezzle by fraudulently con
verting to his own use the sum of approximately ,i;i6.68, 
property of the United States, entrusted to him by the 
United States. 

As to accused Causey: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Private First Class James E. Causey, 
7809th Station Complement Unit, did, at Karlsruhe, Germany, 
between l February 1947 and 14 February 1947, feloniously 
embezzle by fraudulently converting to his ovm use the sum 
of approximately $7.04, property of the United States, 
entrusted to him by the United States. 

Each accused pleaded not guilty to and was found guilty of the Specifi
cation and the Charge against him'. Each was sentenced to be confined 
at ha~d labor at such place as the reviewing authority may direct for 
three months, and to forfeit fifty dollars of his pay per month for a 
fil;-pe~. No evidence of previous convictions was considered as to 
any accused. As to accused Vines the reviewing authority approved the 
sentence and ordered it executed but suspended execution of so nnich of 
the sentence as relates to confinement •. As to accused Price, the review
ing authority approved the sentence and ordered it executed, and designated 
the Heidelberg Post Guardhouse, Neckargemund, Germany, as the place of 
confinement. As to accused Causey, the reviewing authority approved and 
ordered executed only so much of the sentence as imposed confinement at 
hard labor for three months and forfeiture of thirty-five dollars per · 
month for a like period, but suspended the execution thereof insofar as 
it related to confinement•. The results of trial were published as to 
Vines in General Court-Martial Orders No. 517, as to Price in Gener.al 
Court-Martial Orders No. 518, and as to Causey--in General Court-Martial 
Orders No. ·519, all by Headquarters United States Constabulary, APO 46, 
10 December 1947. 

3. Evidence for the prosecution. 

During the.period from l February 1947 to 14 February 1947, the 
accused were cashiers at the 334th Finance Disbursing Section, Sw·n.ss 
Leave Center in Karlsruhe, Germany, The general nature of their 
official duties was to conv~rt American currency, 1filitary Payment 
Certificates or Traveller's Checks into Swiss francs for American 
personnel who were taking Svd.ss tours. Each tourist was limited to a 
maximum purchase of 100 SYriss francs. During the period alleged in the 
Specifications, the rate of exchange for 100 Swiss francs was $23.36. 
Because the lowest denomination in which American script and Military 
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Paym"ent Certificates were issued was five cents, the fractional sum of 
~?23.36 could not be collected in Military Payment Certificates. Con
sequently, the accused v1ere required by the Finance Office to collect 
$23.40 in Military Payment Certificates for each transaction involving 
100 Swiss francs. Under these circumstances, the fractional difference, 
a.mounting to four cents on each 100 Swiss franc transaction, was not 
remitted to the tourist in any monetary form but resulted in a gain to 
the Finance ,Office as an 11 overage. 11 Each accused turned in a daily 
cashier's report to the Finance Officer of "the number of people that 
he had handled going through on a particular day11 /presumably the 
number of tourists for whom each accused had excba.nged llilitary Pczy-ment 
Certificates for Swiss francy (R 7-9). 

Second Lieutenant :Richard L. Page, Class B ii.gent Officer, 334th 
Finance Disbursing Section, 7736th Leave Center, Switzerland, testified 
substantially as f'ollows: Al.l three accused were under his jurisdiction 
as cashiers. According to his instructions as Finance Officer, all 
11 overages11 as well as all 11 shortages11 in cashier accounts should have 
been reported to the control cashier who was one Technical Sergeant 
Iovirio. It was Sergeant Iovino 1 s duty to check each cashier's daily 
account and it was his responsibility to report any 11 overages11 or 11 shortages11 

to the witness. While the witness knew that, prior to his arrival at the 
S.v-iss Leave Center, it was the practice for the Swiss Leave Center cashiers 
to apply overages to make up their shortages incurred in the exchange of 
currency, he did not know whether such a practice was followed in this 
case because no overages or shortages were ever brought to his attention 
(R 8,12-13,20,21). \'men asked the following questions, the witness 
replied: 

"Q r;ell, was it the practice after you arrived there? 
A Well, I had never given nzy- complete sanction to the men. 

I had never told the men as individuals or collectively 
that they must use their overages to cover their shortages. 

Q Well, you never told them that they couldn't, did you? 
A No., I didn't. ' But I requested that all overages be turned 

in to me personally. 

Q AJ.l' right.· Now, how would a man report overages? 
A ~'iell, the way they came to nzy- attention was thro_ugh the 

control cashier. 
* i:- * 

Q Now, I will ask you to state whether i.' * * whether you 
knew a cashier, the accused, carried his overages to the 
next day's disbursements on his balance sheet? 

* * * A. No, I didn't. 
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q Did you examine the daily reports that a man made? . , 
A I examined the daily reports as far as ascertaining 

the number of people that had gone through to see if 
they checked with the receipts I ~ot from the processing 
center. (Underscoring supplied) 

(~ But you never calculated ,1hether a man had overages from 
his daily sheet, did you? 

a No, I never did. 

Q ***If he reported it on his daily sheet you would have 
bad no knowledge because you didn't examine the daily sheet 
as to disbursements, did you? 

A No, I didn1t. 

Q So if he had overages and actually reported it you v,ould have 
n9 knowledge of it unless it was reported directly to you, 
isn't that correct? 

l!. That's right. 11 (R 13-14) 

Witness further testified that 11 0ff hand ·I would say about ninety
nine and ·eight-tenths percent" of t.he people taking the 6'wiss-Rome tour 
converted a full allowance of Swiss francs for their trip (R 8). This 
percentage, however, only represents witness' opinion based on his 
experience and witness could only state that to the best of his kno,rledge 
the number of tourists who did not purchase the maximum of 100 Swiss 
francs authorized was in the 11 extreme minority. 11 (R 15,16). He had a 
complete set of records showing the nwnber of people that had gone through 
daily during the period from 1 to 14 February 1947 and the number of 
people that each accused had handled on a pa~ticular day. He·stated 
that he made a "compilation, 11 from those records, of the number of 
people that each accused processed for the Swiss-Rome tour between 1 
to 14 February 1947, and after consulting his notes he testif:.i.ed that 
during this period T/4 Price processed 167 people, T/~ Vines processed 
198 people and Pfc Causey processed 176 people. \iith reference to the 
amount of overages alleged to have been embezzled by each accused, 
witness testified as follows: 

"~ Then what should have been the total amount of overages that 
accrued to the account of T/4 Price for the sale of ~niss 
francs, that is, to persons ;:;oing on the Swiss-Rome tour 
de.scribed by you during the period 1 to 14 Feb?"J.ary ·1947? 

A It should have been approxi!JJately ;,,i6. 68 • 

. Defense: i"ie object to the answer of the witness as to what it 
should have been. He can state what it was or what he actually 
figured it out to be. ;·ie are not concerned with prophecies• 

.. 
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Law :Member: Objection sustained. 

Prosecution: Yieil, if it please the court,. we have put this 
witness· on the stand to give some mathematical computations. 
~"le have shown that for each transaction involving one hundred 
Swiss francs ••••• 

Law liember: The witness's answer was not responsive to the 
question. The witness stated what it should have been and 
not what it was·. 

Prosecution: "\'fell; ');ha~' s all I can ask him, what it should 
have been. 

Defense: That's all your case is predicated on.~··· 

Prosecution: Prosecution objects to the remark made by the 
defense counsel and requests that the defense counsel be 
instructed not to make such remarks .. in the future. 

Law Member: The defense counsel is so iri:~tructed. 

Defense: My apolo~ies to the court 

Prosecution: If Irray explain the line of nzy- questioning, sir,. 
on nhat I base nzy- question to the c·ourt, then I will ask you 
to reconsider the ruling. We have proven - or this witness 
has testified that iri. an exchange involving one hundred Swiss 
francs there was a gain of four cents. This witness has 
testified that ninety-nine and eight-tenths percent of the 
people who took the Swiss-Rome tour converted for the full 
amount of one hundred Swiss francs. This witness made a 
computation of the number of persons who took the SVl"iss-· 
Rome tour, that is, who were processed for the Swiss-Rome 
tour by the individual. From a matter of computation we 
believe this witness i~ qualified to testify as to what 
the total overages accruing to the account of the accused 
in question should have been as a matter of computation and 
that is the purport of our question. 

Law llember: The witness can testify as to what the computatio11 
would show. 

Prosecution: . All. right, I will word the question in that ,ray. 

Q According to your figures that you have made, your computa
tions, what would the overages accruing to the account of 
T/4 Price have been? 
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Defense: No, we object to that question, what would it have 
been. \.bat was ~t'l 

Prosecution: All right. 

c~ )ihat was it? 
A Ey figures show that for one hundred sixty-seven people 

processed by T/5 Price the overage was $6.68. 

Q How many people were processed by T/5 Vines during that 
period for the Swiss-Rome tour? 

A T/5 Vines proqessed one hundred ninety-eight people for a 
gain of $7.93. 

Q And how many people were processed by Pfc. Causey during 
that period? 

A Pfc. Causey processed one hundre.d seventy-six people for a 
gain of ~n. 04. 11 (R 9-11) 

Witness stated that the procedure that should have been followed by 
each cashier was 11 The cashier should rightfully have included the 
amount of the overages on the daily turn in slip or informed me personally 
that there was an overage,ir but he did not receive any overages from 
any of the accused that accrued during the period 1 to 14 February 1947. 
(R 11-12,19,20). He did not lmoi'f whether any one of the accused embezzled, 
took or stole any money, and further stated., 11As a matter of record there 
are no such records that we can point to absolutely and say that. 11 (R
14). \'iith reference to the actual amount of overages purported accumulated 
by each accused he testified: 

11 Q Well., when you knew tha't there was a four cent profit on 
every individual you didn't take any action to find out where 
the overage was, did you? 

* * * ·Witness: . I can only state that in answer to that question, did 
I or did I not know that there was an overage., yes., I did 
know that there was an overage and at the time I didn't 
exactly lmm1 what- to do with overages. I admit that I was 
acting as a finance officer and probably I should have !mown 
but I still maintain that nv basic branch was Infantry and 
I never requested finance. · 

' 
Q 'iiell, you state now that you knew there was an overage. 

-A Well, it was obvious that there had to be· an overage simply 
because the cost of the tour was one price and it necessitated 
the collection of a higher amount making a four cent 'gain. 

Q Well, if you knew there ~as an overage., what did you do about 
' it? 
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A I really can't answer that one except possibly to say· that I 
never did investigate - I never did make inquiries into the 
matter of the whereabouts of the four cent overage. · 

-
Q nut in knowing about that overage you never saw that either of 

the accused had pocketed the money, did you? 
A Would you repeat that, sir? 

• Q In knovring that there v1as an overage you didn't ascertain 
that either of the accused had pocketed the money, did you? 

A Well, can you clarii"J ascertain? 
-

Q Well, did you determine or find out? 
A No, I didn 1 t. 

Q They served pretty faithfully for you, didn't they, the 
acqused? 

A Yes, they did. 11 (R 17,18) 

Examination by witness of the daily cashier reports for the period 
alleged did not reflect a turn-in of overages commensurate with the 
overages which he stated should have accrued. He did not check the amount 
of cash or lli.litary Payme'nt Certificates which he should have had during 
the period in question and consequently.he did not know 11whether or not 
there was physically present in the finance office there an amount of 
$6.68 in one case, ~t7.92 in the other and $7.04 in the third case, to' 
take care of these overages which would have accrued." (R 21). When the 
witness examined accused 1 s records of account and daily cashier repor~s 
he merely computed them for the purpose of ascertaining the number of 
people processed by each accused and not to determine the amounts of 
m?ney involved (R 25). · 

The court took judicial notice of paragraphs 17a and b; paragraph 
18 and paragraphs 19a and b, AR 35-120, dated 21 March 194b and so much 
of AR 35-120, dated 27 }Aarch 1947 as supercedes the foregoing provisions 
(R 29; Pros Ex 5). 

A pre-trial statement of each accused was admitted in evidence. 

The statement of Price (Pros Ex 2) ·shows he was a cashier from 21 
September 1946 to 30 April 1947. He exchanged dollars or dollar instru
ments including Military Payment Certificates for Swiss francs for "the 
Swiss 'Eour and Swiss-Rome Tour. 11 He admitted that 11when I had an over
age I put it in the box for overages and when I had a shortage I took it 
from the box. The largest overage I ever had was ~2.00 or ~t3.00. 11 

The statement of Vines (Pros Ex 3) shows he was a cashier from 
March 1946,and from September 1946 to ....pril 1947 processed about 25 to 
50 people a day. He states: 
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11 These overaees according to the All's were to oe turned 
in to the Finance Officei'. Ho.1ever, being a poor cashier and 
constantly rnakinr:; errors and balancing out at the end of the 
davwith laroe shortages I had to use some of the overages to 
co~er ey shorlages. Nothin:; was said to the Finance Officer 
because he would have taken it out of i:.he kitty arry-..1ay. The 
~itty was ma.de up of the overages that was turned in on previous 
days. As far as I know all cashiers turned in ,:,heir overages 
to the Finance Officer. I did turn in some overaees to the 
Finan:::e Officer as far as the other cashiers, I knoH nothing of 
their activities and did not attempt to find out about ~hem as 
·r had enough troubles of nzy- ovm. As far as making money off the 
overages goes I don't believe I made a cent.as I did not attempt 
to. 11 

The statement of Causey (Pros Ex 4) is similar to the others. 
He acted-as cashier from September 2i, 1946 to JO April 1947. He 
stated: 

11An overage of from 45 to 60 cents would be collected (i.e. 
eac.h day on exchanges) ·which was turned over to the Finance 
Officer with a slip containing person, date and amount on reverse 
side. As to what record was made by F .o. is unknown by under
signed. Shortages vrere covered from the overages accumulated. 
I was instructed by the Finance Officer to turn in overages and 
report to him aey shortages which might have occurred. No A.R. 
were ever shown or explained to me concerning the procedure of 
turning in of overages." 

4. Evidence for the defense: 

Each accused, having been advised of his rights as a witness, 
elected to remain silent. 

. 5. Each accused is charged with embezzlement of a sum of'. money 
amounting to less than $10.00, property of the United States entrusted 
to him by the United States, by fraudulently convertine it to his Ol'lll 

use. The record of trial contains no direct.evidence to show that aey 
'orthe accused fraudulently converted money to his own use. The cir
cumstances surrounding the alleged offenses are such that prosecution's 
case must rest eptirely upon proof that there was a shortage ~f funds 
shown in each accused's f~cial records and accounts in the amount 
alleged, which, if not satisfactorily explained, would legally support 
the inference that the accused fraudulently converted or appropriated 
such shortages to his ovrn use and benefit. 

Under paragraph 149h (Proof) UCM, 1928, the offense of embezzle
ment is established upon-proof of the following essential elements: · 
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1(a) That the accused was intrusted with certain money or property 
of a certain value by or for a certain other person, as alleged; 

(b) .that he fraudulently converted or appropriated such money or 
property; and 

• (c) the facts and circumstances showing that such conversion or 
appropriation was with fraudulent intent. 11 

The only matter requiring consideration concerns the competency 
and legal sufficiency of the evidence adduced to.prove the fraudulent 
conversion or appropriation of money in the sums alleged. Under the 
circumstances of this case, the ultimate fact which had to be proven 
to-establish the existence of a shortage is, that the total a:nnunt. of 
cash receipts (1filitary Payment Certificates) turned in to the Finance 
Office during the period of 1 February to 14 February 1947, by each 
accused, v1as less than i:.he total amount. of cash receipts (Military Pay
ment Certificates) actually collected during the same period. Therefore, 
.it must be determined whether· the record or trial contains sufficient 
competent evidence of the actual cash receipts turned in to the Finance 
Office by each accused and of the actual cash receipts collected during 
the period alleged from Hhich the court could legally find that ashortage 
in each accused's account did in fact exist and from which fact, unless 
s~tisfactorily explained, a fraudulent conversion or appropriation could 
be presumed. 

It appears that the gist of the alleged offenses is based on the 
hypothesis that accused collected and appropriated numerous overages, 
amounting in each instance to four cents, which were derived from the 
exchange of each 100 Sl'riss francs for Hilitary Payment Certificates. 
The official rate of exchange for 100 S.-.·iss francs was $23.36, but 
because the smallest denomination in which Military Payment Certificates 
were issued vras five cents, the accused were required to collect ~23.40 
in Military Payment Certificates to effect such exchange. The prosecu
tion contends that this four cent differential, collected by accused 
on numerous occasions, and referred to as an 11 overage, 11 was not remitted 
by them to the Finance Office and thus constitutes the gravamen of the 
offense with which each is charged. 

According to the testimony of Lieutenant Page, neither accused's 
cashier accounts nor any other records contained individual entries in
dicating the number of separate 100 Swiss transactions handled by the 
accused or the amount of overages collected by each. For this reason, 
the prosecution apparently considered it useless to introduce accused's 
daily cashier reports in evidence to show the total receipts or specific 
overages. collected by them. To accomplish such proof, 4owever, the 
prosecution expres~ly declared that it proposed to establish the amount 
of o~ra~'19olleQted by each through the testimony of Lieutenant Page 
by showing that eacli accused processed a certain number of tourists 
during the aJ.J.eged period; that practically all tourists who purchased 
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Swiss francs bought the maximum limit of 100 Swiss francs, and, that 
assuming all tourists processed by each accused purchased 100 Swiss 

· francs, the amount of overages collected by each accused would be 
determined by multiplying the number of persons processed by four cents, 

. that being the overage which was to ac~rue on each 100 Swiss transaction. 
Assuming, but not deciding, that-such proof was established, not a 
scintilla of evidence was adduced to show the amount of cash receipts 
collected·or turned in to the Finance Officer by accused during the 

·alleged ·period. Consequently., there was no competent evidence before 
the court from which it could find that a shortage was reflected in the 
accuseds 1 accounts.· Obviously., the fact th~t each accused collected a 
specific amount of overages does not, in and of itself, constitute proof 

· that he fraudulently converted it. Unless the record contains competent 
. evidence of the cash receipts which accused collected or should have 
collected showing that such receipts exceeded the amount of cash receipts 
turned in to the Finance Officer it can not be said that the overages 
which were collected were not included in the cash receipts turned in. 
Lieutenant Page testified that when he examined each accused's record 
he did not do so to determine whether accuseds' accounts contained the 
amount of overages which were collected or nhether their cash turn-in 
was less than the amount .of cash which was collected, and the prosecu
tion made no offer of proof whatever to sh011 that a shortage in the 
accounts of each accused existed. The only other evidence adduced by 
the prosecution may be found in the pre-trial s~atement of each accused 
(Pros Ex 2,3,4). These statements., however., contain no probative evidence 
on the issue of fraudulent conversion and consequently cannot serve to 
supply: the lack Qf proof. In view of this material deficiency in evidence, 
there was before the court no legal or competent evidence of the status 
of the accused's cashier accounts from which a computation of the sums 
alleged in the Specifications could have been determined. Failure to 
introduce in evidence relevant records or other competent testimony from 
which the actual balance of accuseds 1 accounts could have been legally 
established is, therefore, fatal to the findings of the Charge and its 
Specification as to each accused (CM 318706., Cuthbert., (1947) an:l cases 
cited therein). 

6. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findines 
.of guilty a_nd the sentence. 

Judge Advocate 
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JAGH CY 328128 1st Ind 

JAGO., Department of the Arm:r, Washington 25., n.c. 

TO a The Secretary of the Arrq 

l. Herewith. transmitted for your action under Article of War 
5o½ as amnded by'-the aot ot 20 August 1937 (50 Stat. 724; 10 USC 
1522)., is the· record ot trial in the case of Technician Fif'th Grade 
William. H. Vines (38660779)., Technician Fourth Grade Dewy. E. Price., 
Jr. (35998846)., am Private First Class James E. Causey (44094529)., 
all of 7809th Station Complement Unit., APO 403. 

2. I concur in the opinion of the Board of Review and recomnend 
that the f'1ndings of guilty and the sentencesbe vaeated.,and that 
all rights, privileges, and propert;y o:t which accused have been deprived 
by virtue of said sentences be restored. 

3. In:losed is a .form of action des~to car17 into ei'!ect 
these recommendations, should su.ch action meet _with your approval. 

2 In:ls THOUAS H. GREEN 
l Record of trial Major General 
2 Form of action The Judge Advocate General -

( GC~'.C 101, 6 'Lay 191-18 (Vi:r1P-s) 0 

( GCM0 102, 6 1<-ay 19).,8 ( Price). 

( GC!10 103 , 6 '"'-ey 19)~8 (Causey). 





DEPARTMENT OF THE ARMY ()13) 
In the Office of The Judge Adv9cate General 

· Washington 25, D.C. 

JAGH CM 328133 18 February 1948 

UN IT ED S ~A.TES ) HEADQUARTERS 
) 1ST CAVALRY DIVISION 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant CLIFFORD ) Tokyo, Japan, 25 Aug - 5 Sept 
'T. KONNO (0-2031836), Corps ) 1947. Dismissal., total forfeitures 
of Engineers. ) and confinement for one (1) year. 

OPINION of the BOA.RD OF REVIm" 
HO'ITENSTEIN., LYNCH and BRACK, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHA.RGE I: Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant Clifford T. Konno, 
General Headquarters, Supreme Commander f'or the .Allied 
Powers, APO 500, being then and there assigned to duty 
with the Motion Picture and Theatrical Unit, Civil Informa
tion and Education Section, General Headquarters., Supreme 
Commander for the Allied Powers, and as such required in 
the course of his duties to engage in official liaison 
activities with the Ofuna or Shochiku studio, the Toho 
Studio,· and the Daiei Studio, the same being Japanese· 
concerns engaged in the production of motion pictures, 
did, ·at and in the vicinity of Tokyo, Japan, from about 
October 1945 to about April 1947, wrongfully, unlawfully 
and dishonorably accept as a gift or emolument from 
Japanese nationals who were then and there officials of 
the said Ofuna or Shochiku Studio, the said Toho Studio, 
and the said Daiei Studio, food, drink, and other entertain
ment of a value aggregating many thousands of yen, to the 
scandal and disgrace of the military service and the 
prejudice of the objectives of the occupation of Japan. 

Specification 2: In that Second Lieutenant Clifford T. Konno, 
General Headquarters, Supreme Commander for the Allied 
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Powers, APO 500, being then and there assigned to duty 
with the Motion Picture and Theatrical Unit, Civil Informa
tion and Education Section, General Headquarters, Supreme 
Commander for the Allied Powers, and as such required :in 
the course of his duties to engage :in official liaison 
activities with the Ofuna Movie Production Shochiku. Stock 
Company, Limited, a Japanese corporation, did, at and in 
tne vicinity of Tokyo, Japan, from about November 1946 to 
about March 194 7, wrongfully, unlawfully, and dishonorably 
demand and receive for his own use and benefit from Kiyoshi 
Takamura, Hiroshi Otani, Sennosuke Tsukimori, Hideo Komatsu, 
and Isamu Kosugi, they being Japanese·nationals who were then 
and there officials and employees of the said Ofuna Movie 
Production Shochiku. Stock Company, Limited, sums of lawful 
Japanese money, or negotiable instruments of the like value, 
of the aggregate value of about¥ 126,000, to wit, about¥ 
20,000 received on or about 28 November 1946, about¥ 100,000 
received on or about,28 December 1946, and about¥ 6,000 
received on or about 17 March 1947, to the scandal and 
cµ.sgrace of the military service and the prejudice of the 
objectives of the occupation of Japan. 

Specification J: In that Second Lieutenant Clifford T. Konno, 
General Headquarters, Supreme Commander for the Allied Powers, 
APO 500, being then and there a married man, did, at and in 
the vicinity of Tokyo, Japan, and at other places unknown 
on the islands of Honshu and Hokkaido, Japan, from about 22 
February 1946 to about June 1947, wrongfully, unlaw!ully, 
dishonorably, and openly cohabit with, keep and maintain one 
Emiko Kudo, otherwise known as Emilee Aoyama and as Michiko 
.A.oyama., a Japanese national, a woman not his wife. 

CHARGE II: Violation of the 96th Article of \Var. 

Specification 1: In that Second Lieutenant Clifford T. Konno, 
General Headquarters, Supreme Commander for the Allied 
Powers, APO 500, being then and there assigned to duty 
with the Motion Picture and Theatrical Unit, Civil Infonna.
tion and Education Section, General Headquarters, Supreme 
Commander for the Allied Powers, and as such required in 
the course of his duties to engage in official liaison 
activities with the Ofuna or Shochiku Studio, the Toho 
Studio, and the Daiei Studio, the same being Japanese 
concerns engaged in the production of motion pictures, did, 
at and in the vicinity of Tokyo, Japan, from about October 
1945 to about April 1947, feloniously, wrongfully, and . 
unlawfully accept as a gift or emolument from Japanese 
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nationals who were then and there officials of the said 
Ofuna or Shochiku Studio, the said Toho Studio, and the 
said Daiei Studio, food, drink, and other entertainment 
of a value aggregating many thousands of yen, to the dis
credit of the military service and the prejudice of the 
objectives of the occupation of Japan. 

Specification 2: In that Second Lieutenant Clifford T. Konno, 
General Headquarters, Supreme Qommander for the Allied 
Powers, APO 500, being then and there assigned to duty 
with the Motion Picture and Theatrical Unit, Civil Informa.
tion and Education Section, General Headquarters, Supreme 
Commander for the Allied Powers, and as such required in 
the course of his duties to engage in official liaison 
activities vrith the Ofuna Movie Production Shochiku Stock 
Company, Limited, a Japanese corporation, did, at and in 
the vicinity of Tokyo, Japan, from about November 1946 to , 
about llarch 1947, feloniously, wrongfully, and unlawfully 
demand and receive for his own use and benefit from Kiyoshi 
'.rakamura, Hiroshi Otani, Sennosuke Tsukimori, Hideo Komatsu, 
and Isamu Kosugi, they being Japanese nationals wno were 
then and there officials and employees of the said Ofuna 
Movie Production Shochiku Stock Company, Limited, sums of 
lawful Japanese money, or negotiable instruments of the 
like value, of the aggregate value of about¥ 126,000, to 
wit, about¥ 20,000 received on or about 28 November 1946, 
about¥ 100,000 received on or about 28 December 1946, and 
about¥ 6,000 received on or about 17 March 1947, to the 
discredit of the military service and the prejudice of the 
objectives of the occupation of Japan. 

Specification 3: In that Second Lieutenant Clifford T. Konno, 
General Headquarters, Supreme Commander for the Allied 
Powers, APO 500, being then and there assigned to duty 
with the Motion Picture and Theatrical Unit, Civil Informa
tion and Education Section, General Headquarters, Supreme 
Commander for the Allied Powers, and as such required in 

. the course of his duties to eneage in official liaison 
activities with one llasaichi Nagata, a Japanese national 
nho was then and there an official and employee of a Japanese 
concern enga8ed in the production of motion pictures, did, at 
and in the vicinity of Tokyo, Japan, between about October 
1945 and about April 1947, feloniously, wrongfully, and un
lawfully d~mand and.receive for his own use and benefit from 
the said liasaichi Nagata sums of lawful Japanese money, or 
neGotiable instrunents of the like value, of the aggregate 
value of about¥ 9,000, to wit, about.¥ 3~000 on each of 
three unknOim dates within the period above-mentioned, to 
the discredit of the military service and the prejudice of 
the objectives of the occupation of Japan. 
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Specification ,4: In that Second Lieutena.nt Clifford T. Konno, 
General Headqllll,rters, Supreme Commander for the Allied 
Powers, APO 500, being then and there a married man, did, 
at and in the vicinity of Tokyo, Japan, and at other places 
unknown on the islands of Honshu and Hokkaido, Japan, from 
about 22 February 1946 to about June 1947, wrongfully, un
lawf'uily., and o:9enly cohabit with, keep and IJE.intain one 
Emilco Kudo., otherwise known as Emiko A.oyama and as Michiko 
Aoyama., a Japanese national, a woman not his wife. 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of all Charges and Specifications but, as to Specification 3, 
Charge II, the words 11 ¥ 9,000" and "three unknown dates" were excepted 
therefrom and the words 11 ¥ b,00011 and "two unknown dates" were sub
stituted., respectively., therefor. No evidence of previous convictions 
was introduced. He was sentenced to be dismissed the service, to fortit 
all pay and allowances due or to become due, and to be confined at hard 
labor for one year. The reviewing authority approved the sentence and 
forwarded the record of trial for action under Article of War 48. 

3. Evidence for the prosecution• 

.. a. Specification 1 of Charge I and II. The accused was a 
member of the Civil Information and Education Section (hereinafter 
referred to as the CI&E), Motion Picture and Theatrical Unit, General 
Headquarters, Supreme Commander for the Allied Powers. His principal 
duty was that of an interpreter-translator. When Japan was occupied by 
the merican forces, all Japanese motion pictures became subject to 
censorship. It was the function of accused's organization to supervise., 
advise and instruct the Japanese motion picture production companies with 
reference to approved subject matter for civilian motion pictures and to 
trans~.te Japanese script and scenarios submitted to it into the English 
language before they were for11arded for censorship to the Civil Censor
ship Detachment of the G-2 office for final approval. In his capacity 
as an interpreter-translator., accused translated the proposed motion 
picture scenarios., submitted by the Japanese motion picture studios to 
the CI&E, and also exercised limited authority over the editing of the 
Japanese motion picture script (R 17,19-20,87,93,95,96,205-207,210). 

· In October 1945, the Ofuna Studio of the Shochiku Motion Picture 
9ompaey submitted a proposed motion picture scenario to the CI&E and 
it was censored. Changes in the script were required. Accused translated 
the script, aW*:ma.de many suggestions to effect the changes desired by 
the Censorship Detachment (R 7-10). During the month or December 1945, 
the accused, as a result of his own suggestion, was dined and entertained 
by· the officials of the Shochiku Compa.ey on two occasions and the expenses 
of each party were paid \,ya Mr. Sato of the Tokyo Theater, a subsidiary 
or the Shochiku Motion Picture Company. The approximate cost of each 
pa~Y. was 2,000 yen (R 7-16). The two nget-togethers" were arranged 
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because the officials of the 0funa Motion Picture Studio desired some 
information pertaining to the censorship restrictions issued by the 
occupation forces. Because the officials of the Japanese studio did 
not come to a conclusion with the accused at the first party the second 
party was arranged at the suggestion of a Mr. Kosugi of the Ofuna St1.dio 
(R 16). 

During_ the months of January and March 1947, the accused was also 
dined and entertained by the officials of the Shochiku Company and on 
each occasion, a Mr. Komatsu of that company paid the expenses of the 
parties (R 17-18;12,73). 

. 
Mr. Hidea Komatsu, liaison representative of the Shochiku Compaey, 

testified that on 26 September 1946 and in the months of November and 
December 1940, the accused was dined and entertained at the Masano 
Restaurant by the officials of the Shochiku Motion Picture Company. 
The purpose of the party on 26 September 194b was to acquaint several 
officials of the Kyoto Movie Studio with the officials of the CI&E. 
Present at this party were the witness, two officials from the Kyoto 
Studio, the accused and his assistant interpreter, Mr. Ishikawa. The 
cost of the food and entertainment for the September party amounted to 
.5,000 yen and was paid by the witness. Witness also paid the expenses 
of the November party but did not recall the amount paid. The December 
1946 party was attended by eight persons· and the only Americans present 
were the accused and his assistant, Ur. Ishikawa. This was a 11 bonen kai 
partyt1 which the Japanese hold at the end of the year and cost 8,000 
yen, which was paid by the Shochiku, Daiei and Toho Motion Picture 
Companies. 

On ll January 1947 and in the month of February and March 1947, 
the accused attended parties sponsored by the Shochiku Company at the 
Yukimura Restaurant. The only Americans present at the 11 January party 
were a Mr. Gercke, chief of the Motion Picture and Theatrical Unit, his 
wife, accused's assistant and the accused. The Shochiku Compaey paid 
the expenses of each party amounting to about .5 or 6,000 yen for the 
February party and apout 5,000 yen for the March party. 

· Around December 1946, witness also entertained and bought drinks 
for the accused at the 11 bar Machi of Ginza 11 on about ten occasions at a 
total expense of approximately 15 or 16,000 yen (R 109-116). · 

Mr. :Masaichi Nagata, President of the Daiei Movie Studio, testified 
'that during the period of October 1945 to February 1940, the accused 
invit.ed him.to the Hayakawa Restaurant and geisha house on two or three 
occasions where they were dined and entertained at t~e expense of the 
Daiei Studio. Yr. Nagata generally visited the CI&E office and the 
accused's office about once a week for business transactions ana at 
times for his private affairs. He explained his private affairs as 
follows: 
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"There is a Mr. Condi above Lt. Konno and he is in charge of 
Mo~ion Picture and all that, the present aims of the motion 
picture and such, I want to learn from Lt. Konno, so when I 
mean private affair, I go and ask about things like that. 11 

(R 36-40,52,55,lOJ,109). 

Mr. Hidehisa Suga, liaison representative of the Toho Movie Studio, 
testified that during the period of January to V.ia.rch 1947, the Toho 
Studio dined and entertained the accused at the N"..asano Lrestaurant and 
geisha house7 about two or three times. The approximate cost of the 
food and entertainment on each occasion amounted to 6,000 or 10,000 
yen and was paid by the Toho Studio (R 61). On 31 January 1947, the 
accused, Mr. and Mrs. Gercke, and accused's assistant, Mr. Ishikawa, 
were entertained and dined by the Toho Studio at a reception given at 
the Yukimura Restaurant and Geisha House in honor of Mr. and Mrs. 
Gercke, who had just arrived in Japan to head the CI&E motion picture 
section, and also as a wedding celebration for Mr. and Mrs. Gercke. 
The expense of this party amounted to 23,160 yen and was paid by the 
Toho Studio. Twenty-four persons were present at the reception, four 
of whom, including accused, his assistant and Mr. and 1Irs. Gercke, were 
American personnel. Witness claims that he suggested and arranged for 
the reception personally without the suggestion from accused but stated 
that the Toho Studio did not maintain any special allowance fund for 
such entertainment. He further stated that the parties sponsored by 
the Toho Studio for accused and the reception for 1Ir. and Mrs. Gercke 
were held as a celebration upon the completion of a motion picture 
(R 50,60-6J,7l,74,75). · 

On or about ·27 December 1946 and 15 January 1947, the accused was 
dined and entertained at the Masano Restaurant and Geisha House by the 
joint sponsorship of the Daiei, Toho and Shochiku Motion Picture Studios. 
The total cost of these parties wa:s mared by the three studios. The 
Daiei share of the 27 December party expense was 5,000 yen and the 15 
January party expense was about 3,000 yen. About ten persons attended 
the 27 December party and about· six·or seven persons attended the 15 
January party. On 24 January 1947, the accused attended a party sponsored 
by the Daiei Company at -the Sinkiraku Restaurant, the cost of which was 
paid by the Daiei Company {R 82-85). 

Some of the parties or dinners attended by- the accused y.rere held in 
an 11 off limits" area (R 42,163). . . 

, b. Specification 2., Charge I and II. During the month of 
November 1946, accused asked Mr. Kamatsu of the Shochiku Company for a 
loan. Since Mr. Ka.matsu had no personal money to loan he told accused 
·to speak to the higher officials of his company. A.bout a week later 
accused and Komatsu talked to I!r. Tsukim.ori about a loan. Tsukim.ori 
told Mr. Takemura., head.of the Ofuna Studio, that accused wanted to 
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borrow 20,000 yen and Takamura at first refused the loan. 1:Ir. Tsukimori 
again asked '.L'akamura if he could do something about the loan for accused 
and Takamura testified, because 11 he seemed to be in a tough situation*** 
I gave it to him to save hi.'!l. 11 (R 112,87-88,12). Takamura re.fusE ! · 
Tsukimori 1 s request the first time because 11 The movie studio never lends 
money to outsiders up to that time. 11 (R 8 9) • Takar.1ura stated that he 
agreed to loan the money to accused after the second request because, 
11 I did not wish to break up the friendship between :W.r. Konno and ~,r. 
Tsukimori. 11 (R 91) On 28 November 1946, Tsuki.'!lori received a check for 
20,000 yen from Er. Takamura and on the same date handed it to l!.r. 
Kamatsu. Because the Ofuna Studio could not lend money to outsiders, 
Takamura instructed Tsuki.'llori to charge the 20,000 yen loan to four 
motion pictures as miscellaneous expense (R lJ). Kamatsu cashed the 
check at the Tokyo Theater and gave the 20,000 yen in cash to accused. 
Accused never repaid any part of this loan to the Ofuna Studio (R liJ). 

In December 1946, accused telephoned Mr. Hiroshi Otani, President 
of the Shochiku Motion Picture Company, and asked Otani to meet him at 
the Radio Tokyo. ri11en they met, accused asked Otani for a loan of 
150,000 yen but Otani refused to make the loan. Subsequently, Mr. 
Kosugi, an outstanding actor of the Shochiku Company, accompanied by 
accused, came to Otani and again asked for a loan of 100,000 yen and Mr. 
Otani loaned the money to Kosugi (R 107). Kosugi signed a receipt for 
the 100,000 yen loan and gave the check to hlr. Komatsu to exchange the 
check for cash for accused. On 25 or 26 December 1946, accused told 
Kosugi he La'ccusegwould be fully responsible for the repayment of the 
loan (R 32-35). Komatsu cashed the check for 100,000 yen given to him 
by Kosugi and gave.the cash to accused on or about 26 December 1946. 
This loan was never repaid by accused (R 113-114). 

About the middle of February 1947, accused asked Mr. Tsukimori, 
Managing Director of the Ofuna Motion Picture Company, for a loan of 
6,000 yen and thereafter repeated this request on two occa:sions. On 
17 March 1947, Tsukimori went to accused's home to deliver the 6,000 
yen to him. The loan was not evidenced by a written agreement nor was 
any agreement made for the payment of interest, repayment of the loan 
or for collateral security (R 13-14). 

In a pre-trial statement made on 21 May 1947 in conformity with 
requirements of Article of War 24, and admitted in evidence, accused 
stated: 

nit is true that I borrowed approximately one hundred thousand 
yen(¥ 100,000) from Mr. KOSUGI, an actor friend of mine, with 
the intention of returning the loan during an indefinite period 
of time. I also borrowed twenty thousand yen(¥ 20,000) from llr. 
TSUKD10RI, producer of Ofuna Studio, with the intention of return
ing the loan as s6on as possible. I gave Mr. KOMA.TSU, liaison man 
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of Shochiku :Motion Picture Company, one old OD shirt, that was 
too large for me and told him to repair it and make use of it, 
but that he didn't do. I also gave him an old pai:i.· of shoes, 
which he had repaired and was wearing them.-:i- * *·" (R 165,167; 
Pros P..x: 7A). 

Specification 3, Charge II, Between October 194.5 and February 
1946, accused asked Hr. Nagata, President of the Daiei Studio, for a 
loan. Mr. Nagata loaned 3,000 yen to accused on each of two separate 
occasions at-accused 1 s request. Accused never repaid the loans, gave 
no security, ma.de no agreement for payioont of interest on the loans and 
never set a definite date for repayment of the money (R 37-38) • .Accused 
had owed this money for about a year and seven months but Mr. Nagata did 
not demand repayment because "* * * I nzy-self figure he !J.ccuseif.l could 
not pay it back so I just give it to him, more or less give it to him." 
(R 40) 

c. Specification 3, Charge I; Specification 4, Charge II. 
Emiko Kudo, a singer, also known on the theater stage as Emiko Aoyama, 
testified that she met accused on 22 February 1946 and thereafter they 
saw each other weekly until about August 1947, the month prior to the 
instant trial. In March 1946, accused asked Uiss Kudo to marry him but 
he did not tell her he was then married until August 1946. In September 

· 1946, after accused's wife came to Japan from Hawaii, witness and accused 
went by train to Hokkaido to visit, her parents. The train trip to 
Hokkaido took four days and altogether they remained away from Tokyo · 
about half a month. During their stay in Hokkaido they stayed at the 
home of Emiko 1s parents (R 123-126,144,14.5,154). Accused introduced 
his wife to Emiko in September 1946. In a conversation between the 
three of them at that time they discussed accused's marital ttoubles 
and the best ways to resolve the situation. Explaining what she meant 
by 11 the situation," witness stated, "Mrs. Konno knew that their marriage 
was a failure and also Lt. Konno ,mn1 t be able to continue his marriage, 
so they came .to an understanding that they would separate soon.*** 
:Mrs. Konno and Lt. Konno, they had different ideas of things, and just 
won't be able to click." She further explained her presence at this 
meeting as follows: "Since marriage or·separation is the most important 
thing in your life, so Lt. Konno asked me to go along with him, sir. 11 

(R 128) In January 1947, Emiko purchased a house for 130,000 yen and 
accused loaned her 80,000 yen to apply on the purchase price. Emiko 
never repaid any of this loan to accused (R 126-127). Accused gave 
Emiko food, candy and lace and about once a month, he brought 11 candy 
and such," and "things to eat. 11 (R 140-141,169). Articles of accused's 
clothing and his toilet articles were found in Em.iko 1 s house (R 143,149, 
1.51,159,168). Em.ilco admitted that·accused stayed at her house after 
2300 hours once when he was apprehended by the "CID" but denied that he 
ever stayed with her overnight (R 128,156). She admitted accused -vras her 
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lover and added, "I would not suffer in this manner if he wasn't nzy-
lover; in fact, he is my present lover. 11 \iben asked, u-i,ben did he first 
become your lover?11 , she replied, 11 I do not ·want to answer such questions." 
(R 147). Asked whether accused ever kissed her, she answered, 11 I cannot 
answer." * * * 11As a Japanese custom I cannot say such things. Especially 
an educated woman will not say such things." * * * "That a woman should 
go through all of this sufferin;; is enough and you should understand by 
that." (R 148). In explaining what she meant when she said accused was 

'her lover, Emiko stated, "Japanese women cannot change her man because 
there is something wrong with him or because of inconveniences that arise." 
(R 148). 

About the third week of Jarru.a.ry 1947, accused's wife complained about 
accused's relationship with another woman to accused's coilllllanding officer, 
Lieutenant Colonel Donald R. Nugent. Lieutenant Colonel Nugent called 
accused to his office to answer this complaint and accused promised him 
that his conduct in the future would be exemplary; that there would be 
no further cause for complaint as to his alleged neglect of his family. 
On ~he following morning accused again reported to Colonel Nugent stating 
that he had taken certain measures which would l.cad to a better relation
ship with his family; that he had broken off-relations with certain of 
his former friends and a woman whose name was not revealed; and that he 
had returned to his ovm home, certain of his possessions which had been 
at the house of friends (R 189-192). 

It was stipu.lated that accused is married and that he has been 
married since about Ju.ly 1939, to !Jrs. Ellen K. Konno (R 192). 

At about 0230, 21 May 1947, First Lieutenant iialter T. Deppe, 
Provost larshal I s Office, Tokyo, and Vice Squad Commander, :Military 
Police Investigation Section, investigated the home of Emiko Kudo and 
found the accused asleep in a bed on the first floor of the house. 
Accused was dressed in a T-shirt arid 11 0D11 trunks and Emiko Kudo was 
dressed in a thin kimona when she answered the door. Emiko' s maid was 
on the second floor of the house and Emiko and accused were in the room 
on the first floor. Only twq beds were in the house, one of which, 
occupied by the maid, was on the second floor and the other, occupied 
by accused, was on the first floor. Accused appeared and acted perfectly 
sober and ~hen he was asked by witness whether he had authority to remain 
in a Japanese house, he replied, "The only authority I have is from nv 
wife." (R .157). Witness did not place accused under arrest but took ' 
accused to the Provost 1viarshal 1s Office in Tokyo (R 138-139,157-161). 
lllien accused arrived at the Provost iJarsha.l I s Office he made the follovr
ine voluntarJ statement in conformity with the 24th Artie.le of i'iar, 
which statement was admitted in evidence.as Prosecution Exhibit 13 
(R 193-195): 
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"I met Miss Enuko Kudo on the night of 22 February 1946, attend
ins a small party given by friends. After that we were seeing 
each other off and ~n. Then after couple of months of corresponding 

·we found ·out that ne were in love. At first I knew I couldn't 
marry her but I thoueht that some.day there might be a chance to 
officially get married. I knew I must first eet a divorce from 
my wife. Before I realized what I was doing I had called my wife 
and told her to come to Japan. She arrived 3 September, 1946. '\'ie 
had been apart for quite some time, in that our meeting wasn't 
exactly what I expected. My children were very happy to see me •. 
·,"ie stayed at Palace Heights, but I didn't tell Miss Kudo that my 
wife was here, but she found out. At that time I was going over to 
see Miss Kudo two or three times a week, then, after two months we 
moved to Lincoln Center. My wife was furious of what I was doing 
so she went to see Col. Nugent, my commanding officer. He called 
me into his office and asked me of my present attitude toward my 
home and wife. I frankly told him that I was not doing the right 
thing but that I just couldn't help it. He told me to stop seeing 
her- immediately, that I did. Somehow I couldn't forget her so after 
four days I went back to see her. Later my wife knew that I really 
loved her so together with my wife and Miss Kudo we made an under
standing that Ina.y be with her whenever I asked. Also, at that 

·time, my wife and I discussed about having a divorce. She wants 
to go back to Ha.waie as soon as possible, before her contract 
expires in September, 1947. Thru this understanding I was meeting 
Uiss Judo almost every day. I had a purpose of staying with her 
until I was taken in by military authorities on the mornine of 21 
lla.y, 1947. 11 

During his inspection of Emiko Kudo's house on 211fay 1947, Lieutenant 
Deppe and Private First Class Stefancic, found items of h.lllerican food 
and wearing apparel which were confiscated and impounded·(R 158,159,161). 
In his pre-trial statement dated 21 May 1947 accused stated in pertinent 
part: "***I gave Miss EMITSO KUDO some canned goods and there were 
lots of other things that actuaJ.ly belonged to me. I hope to have those 
things belonging to me returned." (Pros Ex 7A). Several weeks later 
Lieutenant Deppe checked Emiko 1 s house at about 0030 and found accused 
in the house again. Emiko was also present. On both occasions that 
~ieutenant Deppe investigated Emiko1s house, a quarter ton 4x4 vehicle~ 
owned by accused,was parked by the house in.the driveway (R 158,159,186-
189; Pros Ex 12). · · 

Colonel Pope S. Atkinson, Provost Marshal of General.Headquarters, 
Tokyo, testified that around l May 1947 he had been riding to work past 
Emilee Kudo's house. On about six or seven occasions he had seen a jeep, 
No. 896, parked in a driveway of this house around 0600 to 0630. He 
made a·note of the vehicle number in a book he carried and made a report 
of the matter because he thought !t might be a violation of the regu.la- . 
tions against staying in a Japanese house aft~r 2300 hours (R 172,183,185). 
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Follcr«ing accused's apprehension at Emiko Kudo's house on 21 May 
1947, Lieutenant Colonel Theodore S. Hatzfeld, executive officer of the 
CI&E, was informed by the Provost Marshal's office that accused was in 
arrest and he was requested to sign a receipt for his release~. Upon 
accused's release, accused reported to Colonel Hatzfeld, and a,fter·being 
warned that any statement he might make may be used against him in a 
courts-martial, accused told Colonel Hatzfeld that "All I have to say is 
that I am ashamed. I admit I am guilty of all charges. 11 (R 23,26; Pros 
l!lx 3). . 

The court was requested to take judicial notice of paragraph 2e, 
AR 600-10, dated 8 July 1944 as amended by Change 4, 17 September 1946, 
and SCAP Circular No. l, 7 January 1947. 

Prosecution's Exhibit lA, containing various memoranda issued by 
the CI&E to CI&E personnel, with specific reference to "Subject: SOP 
re Contacts and Relations with Japanese," dated2.5 October 1946, as well 
as Prosecution's Exhibit lB, a receipt for the Memoranda represented by 
Prosecution! s Exhibit 1A was received in evidence over objection by the·,. 
defense (R 20-27). 

Prosecution's Exhibit 3, being General Orders No. 27, GHQ, SCAP, 
dated 3 June 1946, with specific reference to page 8 and 9 thereof, 
"Limitation of Activities11 (substantially a limited restatement of para.
graph 2e, AR b00-10), was admitted in evidence over objection by the 
defense-(R 20,99). 

4. Evidence for the defense. 

The defense moved for a finding of not guilty (R 196) which motion 
was denied (R 199). 

Mr. J. Woodall Greene, formerly known as Colo~el Greene, Chief of 
Analysis and Research Division, Civil Information and Education, testified, 
in substance, that he was the accused's Coilllll8.nding Officer from about 
April 1945 to September 22, 1946, and was responsible in a measure for 
the accused I s promotion to·· 2d Lieutenant as the accused was formerly a 
staff sergeant; that the witness went with the accused to Toho Studio 
in June 1946 .• partly out of curiosity, and partly on official business; 
that the accused ma.de the arrangements at the witness' request; that the 
witness and the accused along with others stayed for dinner but has no 
idea who paid the bill (R 199-203). 

Mr. J. Gercke testified, in substance, that he supervised the 
accused's work and that it was necessary for the accused to contact 
Japanese daily; that in the furtherance of maintaining lsison the witne$S 
and the accused attended receptions in January and February 1947, when 
they ate and met with Japanese officials; that due to the language 
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difficulty the accused made social contacts with the Japanese as a part 
of his duties; that the accused's performance of duty was entirely 
acceptable; that the witness had no funds for the creation of eood will 
and had no direct authority to accept Japanese hospitality (R 203-223). 

L:r. Edward ?.r. Kaneshima. testified, in substance, that he and the 
accused had soldiered together since 1944 and that the accused enjoyed 
a good reputation as a soldier. A stipulation was received to the effect 
that the accused had earned four battle stars; three for the Asiatic
Pacific Campaign and one for the Philippine Campaign; and that he has 
earned the following ribbons; Anerican Defense, American '1'heater, Good 
Conduct, Occupation :9.ibbon, Distinzuished Unit Citation--three palms; 
and that he has three and a half years' service (R 225). 

5. a. Specification 1, '.::har::;e I and II. Under Specification 1, 
Charge I, it is alleged that the accused did, at and in the vicinity of 
Tokyo, Japan, from about October 1945 to about April 1947, wrongfully, 
unlawfully and dishonorably accept, as a gift or emolument, food, drink 
and other enter"i:.airu:1ent, of a value a.;cregating ma.n~r thousand yen, from 
Japanese nationals who Here officials of the Ofuna or Shochiku Studio, 
Toho Studio and Daiei Studio, to the scandal and disgrace of the military 
service and the prejudice of the objectives of the occupation of Japan 
in violation of Article of ...-:rar 95. 

The offense charged as a violation of the 95th Article of War is 
also charged as a violation of the 96th A.rticle of War (Spec 1., Chg II) 
except that in the latter offense, the word "feloniously" is substituted 
for the word 11dishonorably11 and except that the latter offense is de
nounced as being "to the discredit of the military service" instead of 
"to the scandal and disgrace of the military service." 

· The prosecution contended that the accused's alleged conduct con
travenes the standards of ser':ice enjoined upon military personnel under 
paragraph 2~, Army Regulations 600-10, 8 July 1944, and by memoranda and 
directives published under authority of the Supreme Commander For the 
Allied Powers. Paragraph 2~, subparagraph (2), AR 600-10 provides: 

n(2) There are limitations upon the activities of officers and 
other personnel subject to military law. The general 
principle underlying such limitations is that every member 
of the Uilitary £stablishment., when subject to military 
law., is bound to refrain from all business and professional 
activities and interests not directly connected with his 
military duties ,vhich would tend to interfere with or hamper 
in any degre~ his full and proper discharge of such duties 
or would normally give rise to a reasonable suspicion that 
such participation would have that effect. Arry substantial 
departure from this underlying principle would constitute 
conduct punishable under the Ji.rticles of War. 

(a) It is impossible to enumerate all the various outside 
activities and interests to r.hich these regulations 
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· refer. The following examples may be regarded as 
typical: 

1. Acceptance by an officer of a substantial loan 
or gift or any emolument from a person or firm 
with whom it is the officer's duty as an agent 
of the Govern."!lent to carry on negotiations." 

Paragraph 2, page 8, of General Orders No. 27, GHQ, SCAP, 3 June 
1946, titled "Li.'llitation of Activities: 11 is substantially a restatement 
of paragraph 2e, Aii. 600,..10, except that the limitations of activities 
prescribed in General Order No. 27, GEQ, SCAP, is expressly ma.de appli
cable to activities performed within the Japanese zone of occupation 
(Pros Ex 2). 

Paragraph 7 of unnumbered memorandum of GHQ, SCAP, dated 25 October 
1946, "Subject: re Contacts and Relations with Japanese," provides: 

11 7. Exchange of gifts is an old .. Japanese custom. It should 
be noticed that the word •exchange•· is used rather than the word 
'giving•. In the Japanese mina, the acceptance of a gift obligates 
the receiver to return a gift or favor in exchange. It is there
fore highly inappropriate for members of CI&E to accept gifts from 
Japanese whom they contact in an official or semi-official capacity. 
Offers of gifts should be refused with a courteous statement to the 
effect that it isagainst Section policy for any member of CI&E to 
receive gifts. Persons offering gifts 1 :in exchange for past favors' 
should be told that this Section extends no individual or official 
'favors•. If all personnel adhere to this principle, Japanese 
donors whose motives are sincere cannot take offense, while those 
with u1terior motives will be unsuccessful in their attempts to 
place CI&,'!]; personnel under obli6ation. 11 (Pros Ex 1) _ 

It was clearly shown by the evidence that on numerous occasions 
during ~he alleged period from about Octob~r 1945 to about April 1947, 
the accused was the recipient-of food, drink and entertainment furnished 
by Japanese nationals, officials of the alleged motion picture studios. 
It was further shown ~hat the Japanese motion picture industry was sub
ject to regulations imposed by the Allied Occupation Forces and in this 
connection, various Japanese nationals, official representatives of the 
Japanese motion picture studios, necessarily maintained liaison with 
the responsible officers -ef the CI&E. Accused, a Nisei, was principally 
employed as an interpreter in the CI&E and as a translator of the 
Japanese motion picture scripts submitted by the Japanese for censorship 
prior to their approval for civilian production•. In this capacity, 
accused I s position with the CI&E ,.-as simply ministerial in character 
althoµgh he was permitted to assist the Japanese nationals in editing 
the script in order to effect compliance with established censorship 
regulations. It appears that as a result of language difficulties between 
the Japanese nationals and the responsible military officials, the 
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Japanese nationals became somewhat dependent upon accused for communica
tion with the military officials and for an interpretation and under
standing·of the censorship regulations and instructions imposed by 
them. Apparently, as a result ·or the close business relationship between 
accused and the Japanese liaison officials, they became intimately 
associated, socially, to an extent where the Japanese nationals wined, 
dined and entertained the accused v1ith geisha girls, not at their personal 
or reciprocal expense, but at the expense of the various Japanese motion 
picture studios. The cost of these so-called dinners, parties and "get
togethers11 ranged from 2,000 yen to 23,000 yen and aggregated many 
thousands of yen. Sometimes the expense of these affairs was divided 
among the several motion picture companies and because none of the com
panies bad any special.allowance account for the promotion of such 
activities, the Japanese motion picture studios charged th~se expenses 
off to the production costs. of their approved motion pictures. In most 
instances these purported parties were held as a.celebration upon the 
successful completion of a motion picture and except for one or two 
instances, the accused and his Nisei assistant were the only allied 
personnel present. There is evidence in the record that on several 
occasions a meal, dinner or party between an executive of the Japanese 
motion picture studio and the accused was .suggested by the accused but 
the expense Ytas paid by. the Japanese motion picture studio. 

While it is not affirmatively shown Yihat consideration, if any, 
was rendered by the accused to warrant the lavish treatment and bene
volence shown by the Japanese, it is the opinion of the Board of Review 
that from all the direct and circumstantial evi~ence presented, the 
court was reasonably justified in inferring that the gratuities thus 
offered or furnished-were accepted by accused as an emolument of his 
official position with the CI&E for favors connected with the per
formance of his official duties. Under the circumstances shovm by the 
evidence, it is· considered that by accepting such numerous and lavish 
gratuities, while occupying a position necessitating the exercise of 
undivided trust and fidelity to the honor of the Allied Occupation, the 
accused subordinated and compromised the dignity of the Allied cause. 
His indiscreet conduct in this respect certainly can be said to attract 
suspicion to his activities connected with the discharge of his military 
duties and is incompatible with the general principle underlying the 
limitations enjoined by paragraph 2e, Army Regulations.600-10,-and the 

nemoranda published by the Supreme Commander for the Allied Powers, supra. 
. . 

In CM 2350ll,.Goodman, 21 BR 243, the accused was charged ·with having 
accepted a gift in the amount of $20 from a partnership with which it was 
the accused's duty to carry on negotiations. In sp·eaking of this offense, 
the Board of Review said: 

"The real question is whether the acceptance of the money 
by accused, even if judged in its most favorable light as an 
unsolicited gift predicated upon.no past or future consideration 
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or favor, is an offense in violation of Article of War 96. It 
is the essence of naivete to believe that such a gift can be 
accepted without kindling forbidden hopes in the heart of the 
giver or stultifying the recipient's sense of singlemind.ed obliga
tion to the Government. The public regards the Ecceptance of 
gratuities by public servants with grave suspici~n. The acceptance 
of this money by accused was a suspicious circumstance. It tended 
to belittle accused, and to bring discredit and disrepute not only 
to him but to the service which he represented. Arnry officers 
transacting public business are, like Ceasor's wife, required to 
be beyond suspicion. 11 

In GE 304586, ISacDowell, 32 3R (ETO) 1, the accused vras found guilty 
-only of solicitin6 and receivin~ from a Frenchman about 10,000 French 
francs of the exchange value of about 1200. The Board of Review discusses 
the evidence and the law as follov1 s: 

"'fhe evidence clearly showed the payment to and acceptance by 
accused of ten thousand francs, as alleged in the Specification, 
and the sole question for solution is whether this conduct con
stituted a violation of Article of -:_-;;-ar 96. 

o. 

"The S:9ecification alleged and the proof established that the 
payment was made to accused in connection ,ri.th the performance of his 
official duties and with t.he performance of work by other personnel 
of. the ari:iy. Imbert, by reason of authorization given him by the 
French government, had an interest in the expeditious and careful 
removal of the wrecked vehicles, and the evidence abundantly sup
ported the inference that the payment to accused was made for the 

. iJurpose of o":)taining his cooperation. 

"Although accused contended that the acceptance of the money 
did not influence him in the execution of his official duties, 
the payment was made under suspicious circmnstances, in the presence 
of two French civJ.lians, and under conditions vrhich would be con
ducive to corruption and disloyalty to the army and service. A 
discrediting conduct i.s clearly shovm (CM 235011, Goodman, 21 BR 
243 (1943); C!! 234644, Cayouette, 21 BR 97 (1943)) ·" 

';fuile it was shown by positive evidence that in October 1946 accused 
had knowledge of the limitation on activities and relations with Japanese 
nationals, as exhibited by Prosecution's Exhibit lB, he nevertheless 
persisted and continued, thereafter, to accept gratuities from Japanese 
nationals contrary to the prescriptions set out in Memorandum 176, GHQ, 
SCAP (Pros F..x lA). Regardless of whether accused had personal knowledge 
of the.limitations of activities enjoined upon military personnel by 
order of the Supreme Commander for the Allied Forces prior to October 
1946, he was nevertheless bound by the limitations enjoined in para
graph 2~, AR 600-10, and lack of knowledge thereof would be no defense. 
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In CM 267639, Tressler, 44 BR 27 at 32, the Board of Review stated: 

flThe Army Regulations are public military regulations and all 
. military personnel are presumed to have knowledge thereof just 
as is the case with public civil law. Accused's ignorance of 
the regulations under consideration, assuming that to be the 
fact, constitutes no defense to the offense charged,**·" 

It is the opinion of the Board of Review that if the accused had 
not been in a position·, as an officer of the CI&E, to benefit or favor 
the Japanese motion picture'companies in connection with the performance 
of his duties, such an amount of food, drink and entertainment would not 
have been advanced to the accused by the Japanese nationals. Under the 

·· circumstances surrotmding the instant case the acceptance of gratuities 
by accused was not merely improper but was dishonorable and constituted 
a.violation of the 95thArticle of War (CM 234644, Cayouette, 21 BR 97). 

· The acceptance of gifts or gratuities· by an A:t:r1ry' officer from per..;. 
sons with whom he transacts business has, on numerous occasions, been 
held to· be a violation of Article of 11ar 96 (CM 325040, Kotches, (1947); 
CM 235011, Goodman, suPfJ; CM 234644, Cayouette, supra, CM 267639, 
Tressler, supra; CM 307 7, ~, 30 BR (ETO) l3; CM 30 586, MacDowell, 
supra. 

b. Specification 2, Charge I and II. In support of these 
Specifications and Charges it was shown that from about November 1946 
to about March 1947, the accused requested and received, for his own use 
and benefit, from the Japanese nationals alleged, sums of Japanese money 
aggregating 126,000 yen. At the time of the alleged transactions he was 
engaged in official liaison activities with these persons who were repre
sentatives of the alleged Japanese motion picture studios. The money 
received by him was purportedly borrowed, on each occasion, from one of 
the motion ~icture studios. Despite the initial refusal of the Japanese 
motion picture studios to grant a loan to accused and despite the fact 
that the alleged studios were'not authorized to make loans to "outsiders," 
the accused, nevertheless, succeeded in obtaining the money from them and 
the loans were accomplished by the studios by charging them off to the 
censored and approved motion pictures as miscellaneous expense. In this 
connection, none of the loans were evidenced by a written instrument nor 
was any agreement made for the payment of interest, repayment of the 
loans or for collateral security. None of the monies thus obtained by 
accused was repaid. There was no evidence that accused used any sort of 
persuasion to obtain these purported loans, but the Board of Review in 
collllll.enting upon the legal sufficiency of the evidence to support find
ings of guilty in a similar situation stated: · 

.. I 
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"The soliciting by accused of a personal loan from Emtman 
and his soliciting and procuring personal loans from Braman and 
Norcross, Government contractors, as charged in Specifications
1-4, inclusive, Charge n, were amply proved. Suggestions of 
business or financial favors to the contractors or threats of 
possible injury to them by accused in his official capacities, 
were implicit in the circumstances. His conduct in this connec
tion was plainly of a nature to bring discredit upon the military 
service and was violative of Article of War 96, as charged." 
{CM 213993, Casseday, 10 BR at 322). 

In his pre-trial statement, accused admitted that he received the 
money in question but maintained that it was received as a loan and not. 
as a gift. This was the contention of the defense upon trial. In CM 
234644, Cayouette, supra, the accused, an officer, being assigned to 
duty in the Office of the Chief of Ordnance, was similarly charged in 
several Specifications with accepting gifts from a Government contractor 
who was engaged in performance of existing contracts and business trans
actions with the United States. The accused was not a contracting 
officer; it was not part of his duties to act for the Government in 
negotiating for contracts; and he was not at any time in a position to 
secure awards for contractors,.but the evidence disclosed that he had 
ma.de certain recommendations favorable to a certain American manufactur
ing company, of which one w. J. Gourley was the president, and 'that he 
had accepted from Gourley money and entertainment. That transaction 
which was charged as a violation of the 95th Article of War alleged the 
receipt of a check of the value of $3,000. The defense as to this 
Specification was that the check in question was a loan from Mr. Gourley 
to the accused and both Gour~ey and the accused testified that it was a· 
loan and not a gift. In disposing of this contention the Boarp. of Reviewr 
said: 

"***The transaction was a loan from 1fr. Gourley to accused, 
according to their testimony, but the attendant circumstances 
were not those of an ordinary loan. No security for repayment 
was given and accused did not execute any note or other-evidence 
of indebtedness. There was no agreement as to what rate of 
interest would be charged and no understanding as to when the 
loan would fall due. In his statement under oath to Colonel McCoy 
accused unequivocally asserted that he had asked Mr. Gourley for . , 
the loan, but after the latter had testified that he 'volunteered' 
to lend the money·accused testified that his statement to Colonel 
McCoy was not true and that 1the money had been ma.de available' 
to him. He stated that he borrowed the money to make a down pay
ment on a house which he desired to purchase but instead of deposit
-ing it in his own bank account he arranged to have it deposited in 
a separate bank account of his wife. 

* * * 
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11 It is the opinion of the Board of Revievl that the $3,000 
check under consideration was not a bona fide loan and that such 
an amount would not have been advanced to the accused by Mr. 
Go~ley if the accused had not been in a position, as an officer 
of the ·Ordnance Department, to benefit the American Manufacturing 
Company in connection with the performance of its contracts with 
the United States. Under the circumstances the acceptance of the 
check by accused was not merely indiscreet or improper but was 
dishonorable and constituted a violation of the 95th Article of ~iar. 11 

Under all the circumstances shown by the record of trial in the 
instant case, it is the opinion of the Board of Review that the evidence 
pertaining to Specification 2 of Charge I constitutes ~n offense under 
paragraph 2e, AR 6J0-10, in violation of the 96th Article of War and 
that the acceptance of said monies was illegal and constitutes dishonorable 
coni uct violative of the 95th Article of War. 

c. Specification 3, Charge I and Specification 4, Charge II. 
Accused being a married man, is charged with wrongfully, unlawfully and 
openly cohabiting, keeping and r.iaintaining one Emiko Kudo, a Japanese 
national, a woman not his wife, in the vicinity of Tokyo, Japan, from 
about 22 February 194b to about June 1947. This offense, as charged 
under the 96th Article of -~iar, is also charged as a violation of the 
95th .ArticJ_e of War with the added alJ_egation that such conduct was dis
honorable. The gravamen of the offense charged is unlawful cohabitation. 

The term 11 cohabitation11 is simply defined as 11 To live together in 
the same house." (Bouvier's Law Dictionary, Rawle 1 s Third Revision). 
Legal aspects of the term generally, in a criminal sense, are many and 
varied, ·depending in J_arge part upon the construction and interpretation 
of statutory enactments which denounce a particular course of conduct 
within a classification of cohabitation. Thus, in order to constitute 
an of:t'ense of unlawful cohabitation in some State jurisdictions the 
idea of habitual sexual intercourse must be involved, or living together 
in such a way as to hold out the appearance of being husband and wife, 
and. it is the scandal resulting therefrom which constitutes the mischief 
a.Ga.inst which the statutes are directed; Luster v. State, 23 Fla 339, 2 · 
South 690; Jones v. Com., 80 Va. 20; Kina.id v. State, 57 Miss. 1.32; 
Sullivan v. State, 32 Ark. 187. However, in the absence of a statutory 
enactment the offense of unlawful cohabitation i_s judicially defined as: 

"The act or state 'of a man and woman, not married, who dwell 
together in the same house, behaving·themselves as man and 
wife." (Bouvier's Law Dictionary, Ra1vle's· Third Revision at 
page 1868). 

In its primary sense, cohabitation has been defined as meaning the act 
or state of dwelling together, or in the same place with another, living 

18 



(3.31) 

together; and in its secondarJ sense, as meaning a living to~ether as 
husband and wife, or as man and wife. L'1 particular connections it has 
been said that the term does not simply mean the cratification of the 
sexual passion, but to live or dwell together, to have the sa~e habita
tion, to live in the same house, and while as commonly understood, the 
term implies sexual intercourse, sexual intercourse is not necessarily 
implied as the word does not even i.'1.clude necessarily the occupying of 
the same bed (14 C.J.S. p 1312 and cases cited therein). 

Since accused is simply chari;ed vrith 11Yfl'oni;fully, unlawfully and 
openly cohabitin~" we conclude that, in view of the foregoing discussion, 
and in the absence of any.applicable statute governing t~e offense charged 
as violative of the 95th and 96th Articles of ',iar, the al.Leged offense 
of unlawful cohabitation is to be construed in its primary sense, namely, 
living together in the same house with a woman not his legal wife. In 
this respect, we follow the view expressed in Barksdale v. United States 
et al., 4 F. Supp 208. 

The evidence in the instant case is primarily circumstantial. It 
Yfas shown that from 22 February 1946 to about Au[rJ.st 1947, accused, a 
married man, was intimately associated Ylith Emiko Kudo, a Japanese 
national, not his 7;ife. :Sroiko regarded accused as her lover and while 
she refused to cor:nnent upon any inti::nate relations which may have occurred 
between them, because, as a Japanese custom and as.an educated woman, 
she could not say such thin[;s, nevertheless, her naive statement "That 
a woman should go through all this suffering is enouch and you should 
understand by that, 11 bears significant substance to be weighed by the 
court in reference to the nature of the relationship existing between 
accused and Emilee. As evidence of the close, continuing and intimate 
relationship of these parties it was shown that as early as IJay 1946, 
accused asked Emiko to marry him without disclosi.'1.c; that he w4s married 
and had two children at the time. They adr1ittedly saw each other several 
times a week over a period of about eighteen months and on one occasion 
went on a trip to Hokkaido, Japan, shortly after accused's wife arrived 
in Japan from Hawaii to live with hi.11, where they stayed at the home of 
Emiko 1 s parents for several weeks. In January 1947, subsequent to his 
wife's arrival in Japan, accused cave Emiko 80,000 yen for the purchase 
of a house which Emiko claimed was a loan. However, under the circum
stances of their int:Lilate relationship and in the absence of any Vfl'itten 
agreement characterizing the terms of' an ostensible loan, the evidence 
justifies the inference that the 80,000yen advanced by accused to Emiko 
was to furnish a dwelling for their intimate association. At about 0230, 
21 tray 1947, accused and Emiko were apprehended in Emiko 1 s house under 
circumstances indicating that they were living as man and wife. Accused 
was found sleeping in Erniko 1 s bed dressed in a T shirt and OD trunks 
v;hile Emiko was dressed in a thin kimona. On about six different occasions, 
accused's personal vehicle was seen ;·rhile parked in the driveway next to 

19 

http:Au[rJ.st


(.3.32.) 

Er.dko's house in early morning hours giving rise to a reasonable assump
tion that he was present in her house throughout the entire night. Upon 
accused's release from arrest he told the Executive Officer of the CI&E 
that he was ashamed of his conduct and admitted guilt of the charge on 
which he was arrested. Several weeks l.ater accused was again apprehended 
in Emiko 1 s house with Emiko in eq.rly morning hours. At the time of his 
first arrest some articles of accused's clothing, toilet articles and 
American foodstuffs were taken from Emiko's house and confiscated. Accused 
admitted that· he furnished Emiko with American food 'and canned goods and 
requested that his personal property, which wa·s found at Emiko' s house 
be returned to him. The evidence thus adduced supports the allegations 
that accused kept and maintained Emiko Kudo. 1'1ben accused's wife learned 
of accused's intimate relationshiµ with Emiko, she reported the matter 
to accused's commanding officer, Colonel Nugent, and solicited his 
cooperation to straighten out the marital and domestic difficulties 
existing between accused and herself. In January 1947, Colonel Nugent 
spoke to accused about his wife's complaint and accused admitted that he 
neglected his family but promised that he would take steps to straighten 
things out. The following day, accused told Colonel Nugent that he had 
broken off relations with his friends and a certain unnamed woman and 
that he had taken.all his personal possessions from their house and 
returned them to his mm home and promised that thereafter his conduct 
would be exemplary •.Notnithstanding this promise accused continued to 
live with Emiko as evidenced by his arrest in her house on 21 May 1947 
and on an occasion several weeks thereafter. While accused did not dis
close the name of the woman with.whom he asserted that he had broken 
off relations the conclusion wrought by all the evidence is inescapable 
that he ~eferred to Emiko. Considering the fact that throughout accused's 
association with Emiko he was a married man, as stipulated in the record 
of trial, it is the opinion of the Board of Review that the direct and 
circumstantial evidence adduced is legally sufficient to constitute the 
alleged offense of v.rongful, unlawful and open cohabitation with Emiko 
Kudo, a Japanese national, a woman not his wife, and of keeping and main
taining her in violation of the 95th and 96th Articles of war. 

In Specifications l, 2 and 3 of Charge II, accused is charged with 
11 feloniously11 connnitting the acts therein charged. Except as the term 
"feloniously" has reference to the word felony as defined in the Manual. 
for Courts-llartial, it does not have aey fixed definition in American 
jurisprudence but, a general connotation of the term as expressed in · 
various state and Federal courts is compiled in Black's Law Dictionary, 
3d Ed, as follows: 

11 0f, pertaining to, or having,' the quality of feloey. ~- * * 
iYithout color of right or excuse.*** Malignantly; 
maliciously....~ * * Viickedly and against the admonition of 
law.*** with the intention of connnitting a crime. 11 

The word "feloey," as construed in American law, is condensed in 
Black's Law Dictionary, as follows: 
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"The term has no very definite or precise meaning, except in 
some cases where it is defined by statute. For the most part, 
the state laws, in describing air.f particular offense, declare 
w~ether or not it shall be considered a felony. Apart from 
this, the word seems merely to imply a cri1!le of graver or more 
atrocious nature than those designated as 'misdemeanors. 1 US v. 
Coppersmith (c.c.) 4 Fed 205; Bannon v. u.s., 156 u.s. 464, 15 
Sup Ct 467, 39 L Ed 494. 11 

"A crime is not a felony unless so declared by statute, or it 
was such at the connnon l~w; State v. Uu.rpey, 17 R I 698, 24 Atl 
473, 16 I.RA 550.u · 

The word 11 felony11 is a generic term, going to distinguish certain 
crimes, as murder, robbery, and larceey, from other minor offenses and 
generally, an offense is a .felony, if it may be punished by imprisonment 
in the penitentiary, regardless of what penalty act~ is imposed. 
·(State v. Celestin, 138 La 407, 70 So .342,.343; Seitz v. Ohio Sute 
Medical Board, -24 Ohio App 154,157 NE 304,365). 

According to the definition provided in the Manual for Courts
Martial and the laws of the United States the following crimes are . 
felonies; those declared expressly or-impliedly by statute to be such, 
those punished under their common law name and which are .felonies at 
common law, and those made a felony by a state law which is adopted 
by Congress (CM 202359, Turner, 6 BR 91J Par 149d, l.!::UJ U.S. v. Copper
~, supra). Felonies are defined as follows by Federal statute& . 

11All offenses which may be punished by- death., or imprisonment 
fo~ a term exceeding one year, shall be deemed felonies. 11 

(Sec. 335, Federal Penal Code; USC l8a54l). 

The offenses charged in Specifications l, 2 and 3 of.Charge II, 
of which accused was convicted, are not denounced as a feloey by aey 
law of the United States or under the common law. Although it might 
be said that the gist of the offenses alleged are anal.agous to the 
offenses denounced by Section 113 of the United States Criminal Code 
(18 use 203), which are punishable by a maximum .t'ine of $101000 and 
imprisonment for a period not exceeding two ;years., thus constituting 
the ·statutory o.t'.t'ense a .felony, the j,nstant o.t'.t'ense., by virtue o.t' the 
language used in the Specifications .fail to come within the scope of the 
offenses denounced'by said statute and consequently' cannot properly', 
be construed as a felony nor may eaid statute be used aa a basis for 
penitentiary confinement wider authority of Article of Y~ar 42 :(cu 3220471 
Porter, 6 Bull JA.O l7SJ CY 321542,',McCull~h (1947),. while the use ot 
the term 11 feloniously11 in the said epecif'ations was unneoess1.17 and 
irregular inasmuch as the crimes alleged. are nowhere denounced &1 
.felonies, use of the word 11 feloniousl.y11 cannot be said to be .barmtul, · 
In CMa:33182, ~, 19 BR 345, it was held1 · 
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"The meaning of the word /Jelonious1iJ is no longer restricted 
to its ancient.and."traditional use and it may connote a wrongf'ul, 
malicious and wicked act contrary to the admonition of the law 
regardless of whether the act which· it describes is, in fact, 
a felony. · Its use in charging a felony was indispensable at 
·common law and is so in man;y jurisdictions today, but when 

•applied to a crime of. lesser grade it can have no harmful 
significance.n 

6. The accused is a Nisei who formerly lived in Hawaii. The 
records of the Department of the Army show that he is 29 years of age, 
married and the father of two children. He had one year of business 
college education and his principal civilian occupations were those of 
carpenter· and chauffe~.. Accused was :inducted into the military service 
on 3 January 1944 and served as an enlisted man for 20 months as a 
translator and interpreter. His highest enlisted grade was Staff 
Sergeant. On 1 September 1945, he was commissioned a second lieutenant•. 
He served overseas in the Pacific Theater from 5 February 1945 to date 
of trial and is authorized to wear the Pacific Theater Ribbon with two 
battle stars; the Philippine Liberation Ribbon with battle star; the 
World W'al". II Victory Medal, and the Arrey' of Occupation Medal with clasp 
nJapan. tt His manner of performance ratings, as set forth in his 1\'D AGO 
Form 66-1, from 1 September 1945 to 30 June 1946 are· as follows: 4.3, 
4.3, 3.6., and 5-4., ·each of which is equivalent to a rating o.r' 11Excellent. 11 

7.. .The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting· the substantial 
rights of the•accused were committed. The Board of Review is of the 
opinion that the record of·trial is legally sufficient to support the 
findings of guilty and the sentence and to vrarrant confirmation of the 
sentence. A. sentence to dismissal is mandatory upon conviction of a 
violation of Article of War 95., and a sentence to dismissal, total 
forfeitures and confinement at hard labor for one year is authorized 
upon conviction of a violation of Article of War 96. 

. 
......_.,.__..._..,.-"-',.__.,______., Judge Advocate 
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JAGH CM 328133 

JAGO, Dept. of the Army, Washington 25, D.c. 

TO: The Secretary of the Army 

1. Pursuant to Executive Order No: 9556, dated May 26, 1945, 
'there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Second Lieutenant 
Clifford T. Konno (0-2031836), Corps of Engineers. 

2. This officer was f'ound guilty of acc_epting, as a gift or 
emolument, food, drink and entertainment from Japanese nationals with 
whom he was officially associated from October 1945 to April 1947, in 
violation of Articles of Har 95 and 96 (Chg I, Spec l; Chg II, Spec 1), 
of wrongfully borrowing 126,000 yen for his own use and benefit from 
Japanese nationals with whom he was officially associated to the scandal 
and disgrace of the military service and prejudice of the objectives of 
the occupation in violation of the 95th and 96th Articles of TTar (Chg I, . 
Spec 2; Chg II, Spec 2), of wr.ongfully and unlavifully cohabiting, keep
ing and 'maintaining a Japanese woman, not his wife, from 22 February 
1946 to June 1947, in violation of the 95th and 96th Articles of War 
(Chg I, Spec 3; Chg II, Spec 4), and of wrongfully borrowing 6000 yen 
from a Japanese national, with whom he associated officially in viola
tion of Article of War 96 (Chg II, Spec 3). No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the 
service, to forfeit all pay·and allowances due or to become due, and to 
be confined at hard labor for one year. The reviewing ~uthority 
approved the sentence and for-~arded the record of trial.for action under 
Article of War 48. 

3. A surrn::.a.ry of the evidence rnay be found in the accompanying 
opinion of the Board of Review. The Board of Review is of the opinion 
that the record of trial is legally sufficient to support·the findings 
of guilty and the sentence and to warr~t confirmation of the sentence. 
I concur in that opinion. · 

The accused was an interpreter and translator for the Motion Picture 
and Theatrical Unit of the Ini'ormation Division, Civil Information and 
Education Section in the General Headquarters of the Supreme Commander 
for the Allied Powers. He was assigned to transcribe the proposed motion 
picture scenarios,, submitted by Japanese Motion Pii::ture .Studios to the 
Civil Information and Education Section. In this capacity, accused 
exercised some power of supervision over the editing of the script which, 
Yrhen approved by the Civil Information and Education Section, was for
warded to the Civil Censorship Division of the G-2 office for final 
approval of form and substance prior to civilian production of the 
proposed scenario into civilian motion pictures. By virtue of his 
assignment, accused became acquainted with certain Japanese Nationals, 
officials of various Japanese motion picture studios. From October 
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1945 throueh March 1947, he was lavishly dined and entertained by 
these officials on nu.~erous occasions, and the food, drinks and geisha 
girls were furnished at the expense of the Japanese motion picture 
studios. The expenses of these dinner parties amounted to many thousand 
yen and on some occasions the expenses of a dinner party were apportioned 
among the several studios who were joined in the social function. In 
some instances the party was arranged by the Japanese studio officials 
at accused's suggestion and the benefactions thereof were accepted by 
him.without remuneration of pecuniarJ expenses. 

Accused requested and received from a Japanese motion picture 
studio the sum of 20,000 yen in November 1946, 100,000 yen in December 
1946 and 6,000 yen in March 1947• None of these purported loans was 
evidenced by a written instrument nor was any agreement made for the 
payment of interest, repayment of the loans or for collateral security. 
The monies thus obtained by accused was never repaid and it was charged 
off as .miscellaneous expense by the Japanese motion picture studios. 

The accused requested and obtained a loan of J,000 yen from Mr. 
Masaichi Nagata, President of "Daiei Movie Studio,• on two occasions 
since October 1945. He requested these sums as a loan but the lender 
did not consider that the accused could pay it back and just gave it to 
him. A demand for repayment .was therefore never made and the loan was 
not repaid by the accused. 

On 22 Februar;r 1946, accused met Emiko Kudo, a singer, also known 
on the stage as Emiko A.oya.ma. Although accused knew that he could not 
legally marry Emiko, because he was already married and had two children, 
nevertheless, in March 1946, he asked her to marry him without disclosing 
the fact· of his marital status. They admittedly saw each other several 
times wee~ and in September 1946:, they visited Emiko 1s parents in 
Hokkaido, Japan, where they stayed for a week. In January 1947, Emiko 
purchased a house for lJ0,000 yen and accused purportedly loaned her 
80,000 y-en for the purchase of the house. He also furnished food, 
candy and lace tor Emiko. and he admittedly kept his toilet articles, 
articles of clothing and bathing trunks at her house. After accused's 
wife arrived in Japan on J September 1946, he continued to see Emiko 
and his wife complained ·to accused's commanding officer. Accused 
promised his ·commanding officer that he had broken off relations with 
Emiko, that he had taken his personal possessions from Emiko 1s house 
and returned them to his own house and that in the future his conduct 
would be exemplary.. Four days later, accused returned to Emiko. He 
entered into an agreement with his wife, wherein for some undisclosed 
consideration, his wife consented to his seeing Emiko almost every day. 
Accused's jeep was observed on about six different days to be at Emiko's 
house in early morning hours by the Provost llarsha.l. As a result of· 
these observations the military police vice squad made a raid of Emiko 1 s 
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house at about 0230 hours, 21 May 1947. Accused was found asleep in 
bed downstairs dressed in his underclothes and Emiko was dressed in a 
thin kimono. The same house was searched·several weeks later at a.bout 
midnight and the accused was present. Emiko testified that accused · 
tried to get her to quit work but that she limited her work only in 
the summertime. She admitted that accused made love to her, that he 
is her present lover and that Japanese women cannot change their man 
because there is something wrong with him or because inconveniences 
arise. 

4. The accused is a Nisei who formerly lived in Hawaii. He is 
29 years of age, married and the father of two children. 'He had 
attended a business college for one year and his principal civilian 
occupations were those of carpenter and chauffeur. Accused was in
ducted into the military service on 3 January 1944 and served as an 
enlisted man for 20 months as a. translator and interpreter. His 
highest enlisted grade was Staff Sergeant. On 1 September 1945, he 
was connnissioned a. second lieutenant. He served overseas in the 
Pacific Theater from 5 February 1945 to date of trial and is authorized 
to wear the Pacific Theater Ribbon with two battle stars; the Philippine 
Liberation Ribbon with battle star; the World .'i'iar II Victory Medal, and 
the A.rrrry of Occupation I'.edal with clasp II Japan." · His manner of per
formance ratings, as set forth in his rm AGO Form 66-1, from l September
1945 to 30 June 1946, are as follow: 4.3, 4.3, J.6 and 5.4, each of 
which is equivalent to a rating of 11 Excellent. 11 

5. I recommend that the sentence be confirmed and carried into 
execution, and that a United States Disciplinary Barracks be designated 
as the place of confinement. 

6. Inclosed is a form of action designed to carry the foregoing 
recommendation into effect, should such recommendation meet with your, 
approval. 

2 Incls THOEA.S H. GREEN 
l •. Record of trial Major General 
2. Form of action The Judge Advocate General 

( GC1i0 87, l? April '1948) • 

I • 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General (J.39) 

Washington 25, D.C. 
9 MAR 1948· 

JAGH CM 328217 

UNITED STATES HEADQUARTERS 1ST CAVALRY DIVISION 

v. Trial by G.C.M., convened at 
Tokyo, Japan, 15 August and 10 

Private First Class JOSEPH October 1947. Dishonorable dis
KULCSA.R, RA 32924144, Troop A, charge (suspended) and confine
7th Cavalry Regiment, APO 201, ment for three (3) years. United 

· Unit 2. States Disciplinary Barracks, 
.Fort Leavenworth, Kansas. 

OPINION of the BOARD OF REVThW 
HOTI'ENSTEIN, LYNCH and BRA.CK, Judge Advocates 

1. The record of trial by general court-martial in the case of 
the above-named soldier having been examined in the Office of The Judge 
Advocate General and there found legally insufficient-to support the 
finding of guilty and the sentence, has been examined by the Board of 
Review and the Board submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private First Class Joseph Kulcsar, 
Troop A, 7th Cavalry Regiment, did, at 37th Station 
Hospital, Luzon, Philippine Islands, on or about 16 
February 1945, desert the service of the United States 
and did remain absent in desertion until he was appre
hended at Nakano, Honshu, Japan, on or about 10 October 
1946. 

He pleaded not guilty to the Charge and the Specification thereunder. 
He was found guilty of the Specification and the Charge. No evidence 
of previous convictions was introduced. He was sentenced to be dis
honorably discharged the service, to forfeit all pay and allewances 
due or to become due and to be confined at hard labor for five years. 
The,reviewing authority approved only so much of the' findings of guilty 
as involved a finding of guilty of absence without leave from about 1 
August 1945 to about 10 October 1946, in violation of Article of Vfar 
61, and reduced the period of confinement to three years. As thus 
modified the reviewing authority ordered the sentence executed but 
suspended the execution of the dishonorable discharge until the soldier's 



(340) 

release from confinement. The United States Disciplinary Barracks, 
Fort Leavenworth, Kansas, or such other place as the Secretary of the 
Army may direct, wa$ desiJ[lated as the place of confinement. The results 
of trial were published in General Court-Martial Orders No. l.Ll, Head
quarters 1st Cavalry Division," Camp Drake, Japan, dated 5 December 1947-

, 3. The only question requiring consideration is whether the record 
of trial is legally sufficient to support the findings of guilty as 
approved by the reviewing authority. Accused was arraigned on 15 August 
1947 and pleaded not guilty to the Specification and the Charge. More 
than two years had elapsed between the date of the initial absence and 
the date accused was arraigned. There is no doubt that the accused was 
absent without leave for the period specified in the approved findines. 

Article of War 39 provides in part that: 

"Eiccept for desertion committed in time of war, or for 
mutiny or murder, no person subject to military law shall be 
liable to be tried or punished by a court-martial for any crime 
or offense committed more than two years before the arraignment 
of such person:" 

Paragraph 87b, M::M 1928, provides in part as follows: 

"* * * Where only so much of a finding of gullty of 
desertion as involves a finding of guilty of absence with-
out leave is approved, and it appears from the record that 
punishment for such absence is barred by A.W. 39, the review
ing authority should not consider any such absence as a basis 
of punish.~ent, although he may disapprove the sentence and. 
order a rehearing. In this connection it should be remembered 
that absence without leave is not a continuing offense. 11 

In CM 217172, Rosenbaum, ll BR 225, accused was charged with and found 
guilty of desertion in violation of Article of War 58. The reviewing 
authority approved only so much of the findings of G1,lilty as involved~ 
a finding of guilty of absence without leave for the period alleged in 
violation of Article of War 61. The Board of Review, quoting the above
mentioned paragraph in the Manual for Courts-Harti.al held the record of 
trial legally insufficient to support the sentence. See also Cll 231504, 
3 Bull JA.G 56-58; CI.1 313593, SaW"Jer, 63 BR 185•. 

In the instant case the revievring authority reduced the offense 
to absence without leave. This action was taken after the trial had 
been completed, in the absence of accused, and in a situation where he 
could not assert his rights. 
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4. For the reasons stated, the Board of Review is or the opinion 
that the record of trial is legally insufficient to support the find
ings of guilty and the sentence. 

, Judge Advocate 12#7/k,,~. 
-·~..,_.._......t-1'--'- • ., Judge Advocate 

,y!j{¢,tnA, Judge Advocate 
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JAGH CM 328217 1st Ind 

JAGO, DE:rpartment of the Army, Washington 25, D.C. MAR 15 1948 
TO: The Secretary of the A;ru.ry" 

1. Herewith transmitted for your action under Article of War 
5o½ as amended by the act of 20 August 1937 (50 Stat. 724,; 10 USC 
1522), is the record of trial in the case of Private First Class 
Joseph Kulcsar (RA 32924144)., Troop A, 7th Cavalry Regilnent, APO 
2011 Unit-2. , 

2. I concur· in the opinion of the Board of Review and recommend 
that the findings of guilty and the sentence be vacated., and that 
all rights, privileges, and property of which accused has been deprived 
by.virtue of said sentence be restored. 

3. Inclo~ed is a form of action designed to carTY into effect 
, these recommendations, should such action meet with your approval • 

2 Incls •
TH0MA.S H. GREEN 

1 Record of trial Major General 
2 Form of action The Judge Advocate General 

------------------------------------
( GC?v.:O 70, 2)-'" If.arch 19h8). 



DEPA.RTIJENT OF THE ARMY 
In the Office of The Judge Advocate General (343) 

Washington 25, D.c. 

JAGH CM 328231 28 January 1948 

UNITED STATES ) NEl'f ORLEANS PORT OF EMBARKATION 
) 

v. ) Trial by G.C.M., convened at 
) New Orleans Port of Embarkation, 

First Lieutenant ARTHUR R. ) New Orleans, Louisiana, 29 
RUDNICKI (0-1946846), ) December 1947. Dismissal, total 
Transportation Corps. ) forfeitures and confinement for 

) six (6) months. 

OPINION of the BOARD OF REVIE\'7 
HOTTENSTEIN, LYNCH and BRA.CK, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 95th Article of War. 

Specification 1: In that, First Lieutenant Arthur R. Rudnicki, 
46th Transportation Corps Truck Company, New Orleans Port 
of Embarkation, New Orleans, Louisiana, did, at the New 
Orleans Port of Embarkation, Louisiana, on or about 31 
October 1947, gamble with Private Carolina Washington, 
Private First Class Ralph Thomas, Technician Fourth Grade 
James H. \latt, Technician Fifth Grade Eddie Parker, and 
Private Wil],.iam B. Franklin. 

Specification 2: In that First Lieutenant Arthur R. Rudnicki, 
46th Transportation Corps.Truck Company, New Orleans Port. 
of Embarkation, New Orleans, Louisiana,-did, at New Orleans, 
Louisiana, on or about 31 October_ 1947, gamble in camp, in 
violation of company Orders Number 11, 46th Transportation 
Truck Company, New Orleans Personnel Center, New· Orleans 
Port of Embarkation, New Orleans, Louisiana, dated 19 April 
1947. 

-CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Arthur R. Rudnicki, 
46th Transportation Corps Truck Company, New Orleans Port 
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of Embarkation, New Orleans, Louisiana., did, at New Orleans 
Port of Embarkation, Louisiana, on or about 2 October 1947, 
loan to Technician Fifth Grade James E. Neal, $15.00 u.nde~ 
an agreement whereby he, the said Lieutenant Arthur R. 
Rudnicki, was to receive for the use of said money for one 
month interest at the rate of 50 per cent per month, thereby 
demanding and receiving an usurious rate of interest for said 
loan. 

Specification 2: (Finding of-not guµty) 

Specification 3: (Finding of not guilty) 

Specification 4: In that First-Lieutenant Arthur R. Rudnicki, 
46th Transpor!,ation Corps Truck Company, New Orleans Port 
of Embarkation, New Orleans, Louisiana, did, at New Orleans 
Port of Embarkation, Louisiana, on or about 15 August 1947, 
loan to Technician Fifth Grade L. c. M. Dukes, $10.00 under 
an agreement whereby he, the said Lieutenant Arthur R. 
Rudnicki, was to receive for the use of said money for one . 
month interest at the rate of 50 per cent per month, thereby 
demanding and receiving an usurious rate of interest for said 
loan. 

Specification 5: In that First Lieutenant Arthur R. Rudnicki, 
46th Transportation Corps Truck Company, New Orleans Port 
·of Embarkation, New Orleans Louisiana, did, at New Orleans 
Port of Embarkation, Louisiana, on or about 15 August 1947,. 
loan to Private First Class Ralph Thomas, $5.00 under an 
agreement whereby he, .the said Lieutenant Arthur R. Rudnicki, 
was to receive for the use of said money for one month interest 
at the rate of 50 per cent per month, thereby demanding and 
receiving an usurious rate of interest for said loan. 

He pleaded guilty to all Charges and Specifications, and was found guilty 
of Charge I and its Specifications, not guilty of Specifications 2 and 3 
of Charge II, guilty of Charge II and Specifications 1, 4 and 5 thereof. 
No evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service, to forfeit'all pay and allowances due or to 
become due, and to be confined at hard labor for six months. The review
ing authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

). The Board of Review adopts the statement of the evidence and 
the law contained in the review of the New Orleans Port of Embarkation 
Judge Advocate, dated 31 December 1947. 

4. The accused is 33 years of age, married and the father of one 
child. Records of the Army show that he was graduated from New York 

2 
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University in 1933. Prior to entering the service he was employed as 
a bond clerk and statistician. He served as an enlisted man in the 
New York National Guard from 23 October 1939 to 6 November 1940 and 
as an enlisted man in the Army from 7 January 1941 until he was com
missioned a second lieutenant,~ of the United States, on l December 
1943. On 1 September 1945, he was promoted to the rank of first 
lieutenant. He served overseas in the European Theater from 10 May 
1944 to 10 September 1945 and is authorized to wear two campaign stars 
on his European-African-Middle Eastern Theatre Ribbon. His performance 
ratings as set forth in ilD AGO Form 66-1 from 4 December 1943 to 30 June 
1947 are as follows: 5 Excellent and 5 Very Satisfactory. 

5. The court was legally constituted and had jurisdiction of the 
,person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed. The Board of Review is of the 
opinion that the record of trial is legally sufficient to support the 
fin~s of guilty and the sentence and to warrant confirmation of the 
sentence. A sentence to dismissal is mandatory upon conviction of a 

~ violation of Article of )'far 95, and a sentence to dismissal., total 
forfeitures and confinement at hard labor for six months is authorized 
upon conviction -of a violation of Article of \'far 96.· 

3 
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JAGH CM 328231 1st Ind 

JAGO, Dept. of the Army, Washington 25, n.c. f fB 6 1948 
TO: The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the · 
opinion of the Board of Review in the case of First Lieutenant Arthur 
R. Rudnicki (0-1946846) 1 Transportation Corps. 

2. Upon trial by general court-lllp.rtial this officer pleaded guilty 
to all Charges and Specifications and was found guilty of gambling with 
enlisted roon and of gambling in camp, contrary to compaey orders, in 
violation of Article of War 95 (Chg I, Specs land 2), and of loaning 
money to enlisted men at usurious rates of interest on three occasions, 
in tiolation of Article of Uar 96 (Chg n, Specs 1, 4 and 5). No evidence 
of previous convictions was introduced. He was sentenced to be dismissed 
the service, to forfeit all pay and allowances due or to become due, and 
to be confined at hard labor for six months•. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. A summary of the evidence may be found in the review of the 
New Orleans Port of Embarkation Judge Advccate which was adopted in the 
accompanying opinion of the Board of Review as a statemerit of the evidence 
and law in the case. The Board of Review is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I ooncur 
in.that opinion. 

On or about 31 October 1947, accused was found gambling ~shooting 
dice) with enlisted men of his organization, in a government building 
at the New Orleans Personnel Center, in violation of company orders. 
On three occasions between 15 August 1947 and 2 October 1947, accused 
loaned certain sums of money to enlisted men of his organization at an 
interest rate of fifty per cent per month. This rate of interest was 
collected by accused in all three instances• 

. 4. The accused is 33 years of age, married and the father of one 
child. Records of the J.rmy show that he was graduated from New York 
University in 1933. Prior to entering the service he was employed as 
a bond clerk and statistician. He served as an enlisted man in the 
New York National Guard from 23 October 1939 to 6 November 1940 and as 
an enlisted man in the Army from 7 January 1941 until he was commissioned 
a second lieutenant, Army of the United States, on l December 1943. On 
1 September 1945, he was promoted to the rank of first lieutenant. · He 
served overseas in the European Theater from 10 May 1944 to 10 September 
1945 and is authorized to wear two campaign .stars on his European-African
Middle Eastern Theatre Ribbon. He was separated from the service on 3 



November 194.S and recalled to active duty on 4 September 1946. Bia 
pertormance ratings as set forth in his WD AGO Form 66-l t'raa 4 
December 1943 to 30 June 1947 show five ratings ot excellent and tiw 
ratings or verr satisf'actoey. 

S. I recollllll8m that the sentence be·contirmed but the confinement 
be remitted, and aa thus moditied the sentence be carried into execution. 

6. Imlosed 1a a form ot action designed to ca.rrr the foregoing 
recommetdat:1.on into ~feet, should such recomendation meet with ;your 
approval. 

•2 Imli THa4S H. ORBIN, 
l Record ot Trial Major General 
2 P'oi,n of action 1'he Judge .Advocate General 

( -----------------------OCMO S4, 2 llarch 1946) • 

. 5 

http:recommetdat:1.on


·.• ,. i"::: ,' .. <', 

. ,. 

'\..,.... ...,!· "'·. 



DEPART'..r.::NT Of THE A.RIJY 
In the Office of The Judge Advocate General 

Washington 25, D. c. 
20 February 1948 

JAGH-CM 328246 

UNITED STATES ) EUROPEAN AIR TRANSPORT SERVICE 
) 

v. 

Second Lieutenant WARREN J. 
COURAGE (0936408), Air Corps. 

~ 
) 
) 

Trial by G.C.M., convened at 
Wiesbaden, Germany, 21-22 
October 1947 • .Ilsmissal, total 
forfeitures and confinement for 

) five (5) years. 

OPINION of the BOA..W OF REVIEW 
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was triad upon the following Charges and Speci
.t'ications: 

CHARGE I: Violation or the 58th Article of war. 

Specifications In that Second Lieutenant Warren J, 
Courage, Air Corps, 134th Airways and Air Com:nnmi
cations Squadron, 5th Airways and Air Communications 
Wing, did, at Wiesbaden, Garmany, on or about-17 
February 1947, desert the service of the United 
States and did remain absent in desertion until 
he was apprehended at LeZoute, Belgium, on or 
about 16 August 1947, 

CHARGE II: Violation of the 94th Article o! War. 

Specification l: In that Second Lieutenant Warren J. 
Courage, Air Corps, 134th Airways and Air Communi
cations Squadron, 5th Airways and Air Communications 
Wing, did, at Frankfurt, Germany, on or about 11 
April, 1947, present .t'or approval and payment a 
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claim against the i'inance oi'i'icer at Frankfurt., 
GeI'Jl:i8-ey, an officer of the United States dul.7 
authorized to approve and PBiY' w.ch claims, in the 
az:punt or $497.10 for monthly pay, including ad
ditional pay for flying, and allowances as a 
Second Lieutenant of the Anny or the United States 
for the period of l February 1947 to 31 March 1947, 
which claim was false and fraudulent in that he, 
the said Warren J. Courage, was absent in desertion 
and was not entitled to such pay and allowances., 
and was then known by said Warren J. Courage to be 
.talae and fraudulent. 

Specification 2: Same as Specification l, Charge II, 
· except the date, •1 Y.ay 1947, • the amount claimed 

~1306.00• and the period .for which pa:y and allow
ances were claimed, •l to 30 April 1947.• 

Specification 3: Same as Specification 1., Charge II, 
except the date, 112 June 1947,• the amount claimed 
•$315.65• and the period for which pay and allow
ances Dre claimed, •l to 31 May 1947.• 

Specification 4: Same as Specification l, Charge II, 
except the date., 112 July 1947., • the amount cl.aimed 
11$355-50,• and the period f'or lVhich pa;y and allow-
ances ware claimed, "l to 30 June 1947.• · 

Specification 5: Same as Specification l, Charge II, 
except the date; •31 July 1947,• the amount claimed 

11$356.90, • and the period for which pay and allow-
ances were claimed., •l to 31 July 1947. • 

CHARGE III: Violation o:t the 96th .Article o.t War. 

Specii'icat.ion: In that Second Li.Ell.tenant Warren J. Courage., 
Air Corps, 134th .Airways and Air Communications Squad-
ron, 5th Airways and Air Communications lling., did, at 
LeZoute, Belgium, ·on or about 16 August 1947, 111 th 
wrongful and fraudulent intent have in his possession 
a i'alsely made and forged "military pass, to wit: 
military orders granting leave of absence to the said 
Warren J. Courage. 

CHARGE IV: Violation 01' the 95th Article!)! War. 

Specification l: Same as Specii'ication l, Charge-II. 

2 



Specification 2: Same as Spacification 2, Charge II. 

Specification 3: Same as Specification 3, Charge II. 

Specification 4: Same as Specification 4, Charge II. 

Specification 5: Same as Specification 5, Charge II. 

Specification 6: Same as the Specificat.ion, Charge III. 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of the Specification of Charge I, except the words •desert" and 
"in desertion," substituting therefor, respectively, the words "absent 
himself without leaven and "w.i.thout leaven; of the excepted words not 
guilty, of the substit~ted words guilty; of Charge I not guilty, "but 
guilty of a violation of the 61st Article of War"; of all Specifica
tions of Charge II, and of the first five Specifications of Charge 
IV guilty, except in each of the said Specifications the words "in 
desertion" substituting therefor the words "without leave," of the 
excepted words not guilty, of the substituted words guilty; guilty 
of the other Specifications and of Charges II, m, and IV. No evi
dence of previous convictions was introduced. He was sentenced to be 
dismissed the service, to forfeit all pay and allowances due or to be
come due, and to be confined at hard labor for five years. The re
viewing authority approved the sentence and forwarded the record of 
trial for action under Article of Viar 48. 

3 a. Evidence for the prosecution. 

The evidence pertaining to the findings of guilty is sub
stantially as fol~ows: 

An extract copy of morning report of the 89th A.A:F BU (Hq 
5th AACS '\"1'1ng) was admitted in evidence without objection and con
tained the following entry: 

7 Mar 47 
RCOF.RECTION 3 Mar 47 
Courage, Warren J (AC) 0936408 2dLt -

Reld fr 3tchd & ret to 764th AAF BU 134th 
AA.CS Sq par 8 SO 15 that Hq eff 21 Feb 47 

SHOULD BE 
Courage, warren J (AC) 0936408 2d Lt -

Present status: Atchd fr 764th AAFBU 
134th A.ACS Sq Ref M/R 14 Feb 47 
TDY to AWOL 0815 hrs l 7 Feb 47 Dropped 
fr Strength Section to M/R of 764th AAFBU 
134th AACS Sq s/George E Kunde 

t/GEOR-GE E KUNIJE 
Capt Air Corps" (R 15; Pros Ex l). 
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First Lieutenant Milton B. Pulch testified that he was ·the 
custodian of the morning report of Headquarters, 5th AA.CS Wing and 
that he had verified from the original morning report the entries ap
pearing on the extract copy aanitted in evidence against accused in
cluding the signature on the original morning report (R l4, 15). 

Accused had attended the opening session of a Detachment 
Commanders School at 5th Wing Headquarters at Wiesbaden, Germany, on 
10 February 1947. He was next seen at the school three or four days 
later. Lieutenant Willis Johnson, a student at the school, testified 
that after 14 February 1947 he did not see accused in attendance the 
remainder of the t1VO week session at Wiesbaden (R 16, 17). On 
examination by the court Lieutenant Johnson stated that had accused 
been in attendance he would have noticed him as -the class was small 
(R 18). 

.Alfons DeWulf, a Belgian police officer, testified that during 
the month of August 1947 he was employed as police judicaire in the 
City of Knokke, Belgium (R 26, 27). On the night or 13-14 August 1947 
DeWulf was watching the Bar LaTortue and observed accused, wearing· a 
white jacket, tending the bar there (R 27, 28). Subsequently DeWult 
learned that accused was staying at the Hotel· San Toney and on the 
morning of 16 Au.gust went to accused's room at that hotel to check 
on his papers. Accused showed DeWu.11' leave orders and an .AOO card. 
His AGO card seemed to be in order but not his leave orders. DeWul.f 
identified Prosecution's Exhibit 3 for identification as the leave 
orders which accused showed him, arid the orders were acinitted in evi
dence without objection as Prosecution's Exhibit .3 (R. ':8 1 ,30). DeWul£ 
had accused accompany him to the police nation, and after a telephone 
conversation with American military authorities held accused in custody 
(R .32, 36). • 

The orders which accused had in his possession were purportedly 
issued by "Headquarters, l.3.3rd ilCS SQ, 867th .ilF BU, A.rrrry and Airways 
Communications Service, ATC Frankfurt, Germany.• It was designated 
Special Order Number 318, and bore the date .30 July 1947• It granted 
leave to accused for eight days from on or about l .A.u.gust 1947 and 
gave him permission to visit Iwcembourg and Belgitllll. It red.tad that 
it was issued 11By order or Colonel Ledoux" and was published over the 
name •James T. McDermott, WOJG USA" as •.usistant Adjutant.• The fol
lowing was written on the face ot the orders: •Leave extended till 2.3 
Aug 47 per Cable. WJC. n 

Captain Norval A. Dahl testified that he was the .Adjutant of' 
the 763rd ilF Base Unit, Rhein/ll.ain, Germany. With ref'erence to the 
Headquarters which purportedly issued the leave ordqrs toUild in accused's 
possession, Captain Dahl testified as .follows: 
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•Q. What is the Headquarters of origin as indicated 
by that piece of paper? 

A. It states, Headquarters, JJ3rd .U.CS Squadron, 867th 
AA:F BU, Army and Air Communications Service, ATC, 
Frankfurt, Germany. 

Q. Is that the organization for which you are now 
adjutant? 

A.. Fart of 1 t is, sir. Part of the designation 11 
correct. , 

Q. rn other word5, the designation is irioorreot? 
,l. That's right• (R 53). , . · . 

Captain Dahl further testified that but one special order a day· was 
. issued by his organization, that the number o! orders issued 1n a ;rear 

would not exceed the number o! days in a year and that on 20 July 1947 
only 114 days of the year had elapsed. He further stated that be did 
not know a James T. KcDermott, Warrant Officer Junior Grade, that such 
a person bad never been a1m.stant adjutant· of' the organization and that 
Colonel LeDoUIIC bad been Commanding O!ficer in 1945 (R 54). 

Lieutenant Colonel J. K. Jones testified that he was the finance 
officer at Wur1burg, Germ&J.11', and that prior to that a111ignment he bad 
been Finance -Officer of the 60th Finanoe D1.sbure1ng Section, l"rankturt, 
Germaey. Prior to departing trom the latter assiiDID9nt its designation 
n1 changed to "Finance Office, FTankf'u.rt" (R 20). Colonel Jon11 
identified Prosecution• a Exh1b1ta 4, S, 6, 7 and 8 as certified tne 
00¢.11 ot diplicate retaintd 'fOUchera (R 44, 45, 41,, 47). He al10 
t11t11'1ed that when o!'fioe:ra presented vouohlra tor payment at the 
i'Z'IZ'llc.tl1n ott\.01 the oaahier would chicle the A.00 card nth the pay 
'YOUchlr to 111 it the aisnaturu were correct am to 111 it the n11111 
U1t1d on tht pq Toucher waa the 1an1 &1 on the AOO oard (R 47) • 
Prior to Colonel Jone•' teat1mo111 the dttenae ottered the .t'ollowi:cg 
ltipul.ation 'lhioh wa, agreed to b7 the prosecution l:ld a0cu11d1 

•Jones is or was at the time 0£ the alleged presenta-
tion of the pay 'YOUchers the Fins.nee O!f.l.cer at Frankfurt, 
Germany, to 1lhom these pay- TOuchers would normally be 

· presented.• 

Other stipulations, pertaining to the pay vouchers., 'Which 
were agreed to by the prosecution., defense and accused are as follows: 

•* * * the originals ot these pay vouchers are on .t'J.le 
1n Retained Record Section., am.nee Otf1ce., in St. !Duis.,· 

: tor the Office of the Control.ling General, Washington, 
D. -e •., and stipulate that it is agreeable to, the defense 

http:FTankf'u.rt
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and to the prosecution tbat these true copies of 
th~ retained records be used * * *• 

* * * .
The defense orally stipulates that the true copies 
of the pay vouchers introduced through Lieutenant 
Colonel Jones are exact duplicates of the vouchers 
in his accounts, and further stipulates that they 
were signed by Lieutenant Courage" (R 45, 55). 

The vouchers in question claim pay and allowances including 
foreign service., longevity and f'light pay, together with increased 
allowance for a dependent mother for the period l February 1947 to 
.31 July 1947. The total amount claimed was $2.,480.15, and entries 
on the vouchers' show that a total of $18.31.15 was disbursed, and the 
dates of payment as indicated by the brief blackings on the vouchers 
were 11 April., l May, 2 June, 2 July and .31 July 1947 (R 47). 

Joseph J. Godek., an J:rmy Investigator, on duty with •Deputy 
Command Provost Marshal, Paris., France, n testified that on 22 August 
1947, at Paris., France, he interrogated accused and that after in-
. .forming him o:r his rights under the 24th Article of War accused made 
a statement which was taken down in long hand and then typewritten. 

The defense objected to admission of the statement in evi.: 
dance on the ground that promises were made to accused when the state-
ment was taken. · 

As to the circumstances under whi.ch be made his statement 
accused testified that he had declined to make a statement unless he 
was promised that he would be court-martialed at Paris. After taking 
the matter up with the Statf' Judge .ldvocate at Paris the Stat£ Judge 
Advocate, through Godek, :promised that accused would be •court
martialed" in Paris (R 58}. · Without the promise accused would not have 
made the statement (R 59). 

Mr. Godek testified on examination by the court that before 
ma.king the statement accused asked ii' he would be tried in Paris. 
Godek checked with the St4f1' Judge Advocate and was informed that ac
cused would probably be tried in Paris. Godek passed the information 
on to accused, (R 62). Prior to getting the information from the Stai'.f 
Judge Advocate accused had indicated to Godek that he would make a 
statement (R 63). 

The statement .was adm1,tted in evidence over objection by 
the defense (R 64; Pros Ex 9). · 

In the statement accused related that during the first part 
of Februarr 1947 he was on •TDI• at the 5th ilCS Wing Headquarters at 
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lti.esbaden, Germany. He left Wiesbaden and went to Franlcfurt and 
stayed there at the •Officers Billets• until 31 July 1947 when he 
went to Brussels, Belgium. While in Frankt'urt he drew pay and 
allowances for three or four months at the Finance Office. He 
n.s taken into custody by the civ.1.1 police at LeZoute, Belgium, 
on 16 August 1947 and was eventually taken into military control 
at Liege, Belgium, and was confined at the-Paris Detention Barracks 
21 August 1947• . . 

b. Evidence !or the defense. 

. After being apprised of his rights· as a w.Ltness accused 
elected to testify only as to Charge I and its Specificat.i.on. He 
testified that from February to 31 July he was billeted at the Of
ficers Billets in Frankfurt; no orders being requested o! him (R 72). 
Except when engaging 1n· sports he always wore his uniform in public, 
and never resorted to an alias. While in Belgium he received a 
$300.00 money order from his mother wb:1.ch was addressed to him as 
Lieutenant Warren J. Courage, care of Hotel Atlanta, Brussels, 
Belgium (R 73). He never intended to desert (R 73). While staying 
at LeZoute, Belgium, however, dress was informal and while there he· 
gener~ 110re beach trunks and a sweater (R 71+). 

On cross-examination he stated that his absence started by 
missing a bus to Wiesbaden. He thought he might get transferred if 
·he stayed away a few days, but at the end of that time he !ailed to 
report back and soon became wcared to return (R 74, 75). He admitted 
that he took part in a bridge tournament at Frankfurt and lli th his 
partner, a War Department civilian worker, took second place in the 
tournament. The event was highly publicized in the Frankfurt Oc
cupation Chronicle and accuaed' s name . and rank appeared in the paper 
(R 75). Accused explained that LeZoute, the place where he_ was appre
hended was a section of the city of Knolcke,·Belgium. 

On examination by the court he stated that at the time he 
was in the bar at LeZoute he was dreSBed in loafer-type D10cassins, 
Army officer•s pink trousers, and a white tennis sweater which had a 
red, white· and blue stripe around the neck (R 76). · 

Lieutenant Colonel Jones, recalled as a witness tor the de
tense, testified that accused and he were quarterd in the same building 
in Frankfurt. To the best ot Colonel Jones• memory this was during 
June and July 1947 (R so, 51). · Iuring the period Colonel Jones saw 
&ccU1ed a tn times and onJJr at night. Accused was in uniform on these 
~ocasi0n1 (R 51) • • 

· . 4. · The uncontradicted evidence together with the pre-trial 
1tatement and teat.:1.mony of acoueed show that while on tempor&r1 dut7 
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at Headquarters, 5th AACS Wing, Wiesbaden, accused absented himself 
without leave on or about 17 February 194 7 and remained absent until 
he was apprehended at LeZoute, Belgium, on 16 August 1947. The 
finding or guilty of absence without leave from 17 February- to 16 
August 194 7 was warranted by the evidence. 

When apprehended accused was found in possession or leave 
orders purportedly issued by Headquarters, 133rd A.ACS Squa~on, 867th 
AAF BU, and dated JO July 1947. The orders recited that they were 
issued •By Order or Colonel LeDoux" over the typed name and designa
tion: "JAMES T. McDERMOTT WOJG-, USA. Assistant Adjutant." The orders 
granted leave.to accused for eight days from on or about l August 1947, 
and the following handwritten indorsement appeared on the face or the 
orders: "Leave extended till 23 Aug 47 Per Cable'WJC. 11 The initials 
are those of accused. Captain Norval A. Dahl, adjutant or the 763rd 
AAF BU, testified that he was adjutant for part of that organization 
which purportedly issued the orders, and that the designation of the 
organization was incorrect. The court was authorized to take judicial 
notice that the Organizationa1 Directory, A:nq Airways and Commwdca
tions Service, l December 1946, as amended, showed that the 133rd A.A.CS 
Squadron was assigned to the 763rd AAF BU on 30 July 1947, and thus the 
organizational designation on the orders was false. In addition Captain 
Dahl testified that Colonel LeDoux had not been Commanding Officer of 
the organization since 1945, and that there never had been a James T. 
McDermott, WOJO, serving as Assistant Adjutant o! the organization. 

The execution of an instrument in a fictitious name con
stitutes forgery (CM 271591, Bailey, 46 BR 138). It is clear that 
the leave orders found in accused's possession were forged. A pass . 
has been defined as a license to go or come (Black!s Law Dictionary., 
3rd Ed, p 13.34). The forged leave orders found in accused's possession 
purportedly authorized accused's travel into Belgium and hence had 
the attributes of a pass. 

The fact that he had been absent without leave £or six 
months, and that he used the orders to account for his presence in 
Belgium when he was questioned by the Belgian police, was ample evi
dence that his possession of the orders was accompanied by a false 
and .fraudulent intent. His possession of forged leave orders under 
the circumstances of this case constituted conduct to the prejudice 
of good order and military discipline and conduct unbecoming an of
!icer and a gentleman, and was likewise conduct denounced in 18 USC 1.32. 
The findings of gui,lty of Char~ III and its Specificatio11. and Speci- · 
fication 6, Charge IV, are supported by the evidence • 

.Accused also stands convicted of presenting five false 
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claims for pa;r and allowances (Specs l,2,3,4 and 5, Charge n and IV). 
There were introduced in evidence without objection tive certified true 
copies of duplicate retained copies or vouchers of the Frankf'urt Finance 
Office. It was stipulated that the originals of these pay- vouchers are 
on file in the Retained Record Section, Finance Office in Saint Louis, 
and that the pay vouchers had been signed by aooused. It was not shown, 
however, whether accused had mereq signed line 16 of the voucher certify
·ing that the accOUllt was true and correct or whether in addition he had 
signed line 18, indicating receipt of payment. The certified true copies 
of the retained duplicate copies of vouchers otherwise show that for the 
period 1 February- 194 7 to 31 July 194 7 accused claimed pay and allovrances 
totaling $2,480.15 and received in cash payme~ts the sum of $1831.15, 
and the payments were made in the period extending .f'rom 11 April 1947 to 
31 July 1947. While it is true that the retained copies, or their 
certified true copies, of vouchers are mere secondary evidence of the 
.f'acts recited in them,.and that the best evidence of these .f'acts would 
be the original vouchers, there was no objection to the introduction in 
evidence of the certified true copies ot the retained copies and, there
fore, they were properly considered by the ·court. It my be implied 
.f'rom the testi:moey of Colonel Jones that the retained copies were memoranda 
made in the regular course of business and in the absence ot objection· 
certified true copies of the retained vouchers were competent evidence 
of the .tacts recited therein. (CM 324725, Blakell~· 

The gist of the offenses charged is that accused presented false 
claims. A.ccordingq, proo.t that the accused presented the false claims 
is an indispensable element of the offenses charged. Payment of the 
vouchers is evidence of presentation of the claim by' the payee or 
claimant :named in the voucher. (Par 9, AR 35-120., 27 Karch·l947 pro
vides: 

"Payment to be made o~ to person to whom due.-Except aa 
otherwise prescribed b7 law or regulations, payments of public 
moner ma:, be made o~ to the persons to whom the money ns , 
orig~ due. Accountable disbursing officers, their deputies 
or agent officers., proper~ designated assistants who are special.lT 
authorized to make payments, or special disbursing agents., mst 
personally- supervise evecy voucher paid b;r them., adopt proper 
measures to insure tbat all checks reach the persons in Tm.OH 
favor the;r are drawn and make all cash payments directly to the 
persons to whom thq are due." 

Par lla o.t the cited Regulation provides:- . 

"a. Officers and others who cert their own a vouchers.-
For payments to off cers and ot rs cert 7 t eir own pay 
vouchers, identification may- be accomplished either b7 War Depart-· · 

. , ment Signature Card (WD Form 35), or upon :presentation of proper · 
Identi!ication Card (WD AOO Form 65 series) •" · 

and par 12,! provides: 
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'!a. Individual vouchers or Wrolls.-Cash payments made to 
military and civilian persona on individual pay vouchers and 
travel·accounts need not bewitnessed, provided that such 
personnel sign the voucher at the time payment is made and the 
disbursing officer is satisfied as to the identity of the 
payee. Cash payment of pay rolls covering more than one 
person will be witnessed." 

In the absence of a contrary showing there is a presumption 
of compliance with the provisions of the cited Regulations, and it 
necessarily follows that accused presented the vouchers in question 
(1st Ind CM 216029, Brawn, 11 BR 91,96). It may also be presumed that 
the date of payment would be the date of presentment. 

The vouchers in question were presented as evidenced by the 
dates of payment in the period extending from ll April 1947 to and 
including 31 July·1947., and accused was absent without leave from 17 
February 1947 to 16 August 1947. Except as to the voucher presented 
ll April 1947 which claiued pay and allowances for the period 1 February 
1947 to 31 March 1947, the vouchers claimed pay and allowances for periciia 
during which accused was absent without leave. During the period 16 
February 1947 to 31 March 1947, part of the period for which pay and 
allowances were claimed in the 11 April 1947 voucher accused was absent 
without leave. In 10 USC 841 it is provided as to officers ''When absent 
without leave, they shall forfeit all pay during such absence, unless 
the absence is excused as unavoidable." The record shows that accused's 
absence during the period for which claims were made was due to his 
awn wi.ll.ful misconduct and was not "unavoidable," and his claims for 
pay and allowances for periods in which he was absent without leave 
constitute false claims (CM 324725,.Blakely). The findings of guilty 
in respect to the false claims alleged are warranted by the evidence. 
The presentation of false claims is a violation of both Article of War 
95 and Article o£ War 96, and alleging such offenses under both Articles 
does not constitute a multiplication of charges (CY 325484, DaJJroa.nn). 

5. Records of the Department of the Army show that accused is 27 
years of age and single. He was graduated from high school and attended 
Columbia University and the University of Connecticut. In civilian life 
he was employed as a draftsman. He had enlisted service from 26 J.ay · 
1942 to 3 August 1944 when he was appointed Flight Officer.. He was 
commissioned Second Lieutenant Air Corps 18 April 1946 and was serving 
in the European Theater at the time he committed the offenses here 
charged. As an enlisted man he was sentenced to confinement at hard 
labor for 15 .days by SllilllllEU7 court-martial for absence without leave. 
His two efficiency ratings of record are "Excellent." 

6. The court was legally constituted and had jurisdiction of the 
person and of the offenses. No errors injuriously affecting the 

10 

http:DaJJroa.nn


substantial rights or accused were committed during trial. In the 
opinion of' the Board or Review the record of trial is legally sufficient 
to support the findings of gullty and the sentence and to warrant con
firms.tion of the sentence. A sentence to dismissal is mandatory upon 
conviction of a violation of the 95th Article or War, and a sentence to 
dismissal, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor £or five years is authorized upon con
viction of violations of Articles of Viar 61, 94 and 96. 

•· 

~4 ,--7-zy----"""'"--_-------- Judge Advocate 

-f'l...1.... _______ Judge Advocate 4r-1L__...;·..,.1,.\y_.1 , 

(7 , 
· ~G..- ~,<'.L , Judge J.dvocate J 1:11_ 
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JAGH CY 328246 1st Ind 

JAGO., Dept. of the Army, Washington 25., D.C. MAR 6 1948 
TO: The Secretary of the Arrrry 

1. Pursuant to Executive Order No. 9556., dated May 26., 194.5, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Second Lieutenant 

, l1arren.J. Courage (0-93~08), Air Force of the United States. 

2. Upon trial by general court-martial this officer was found 
guilty of absence without leave for the period 17 February to 16 August 
1947 in violation of Article of War 61 (Chg I, Spec); of possession of 
a-forged pass in violation of Articles of War 95 and 96 (Chg III, Spec; 
Chg IV., Spec 6); and or presenting false claims in four instances in 
violation of Articles of War 94 and 95 (Chg II, Specs; Chg IV, Specs 1-
5). No evidence of previous convictions was introduced. He was sen
tenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due., and to be confined at hard labor for five years. 
The reviewing authority approved the sentence and forwarded the record 
of trial ~or action pursuant to Article of War 48. 

J. A summary of the evidence may be found in the accompanying 
opinion of t~e Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. 

Accused absented himself without leave 17 February 1947 while he 
was on temporary duty at Head.quarters., 5th AACS Wing, Wiesbaden, Germaey. 
On the evening of 14 August 1947 accused was observed tending bar in a 
saloon in LeZoute, Belgium, by Alfons DeWulf, a Belgian police officer. 
On the morning of 16 August 194 7 Del':ulf went to accused I s room in the 
Hotel San Toney in LeZoute to check accused I s papers. Accused showed 
DeWulf leave orders with which Dei7ulf was not satisfied and he took 
accused into custody. Testimony at the trial concerning the leave orders 
which were in evidence showed that the orders were issued over the name 
of a non-existent person. 

During his absence accused presented four p~ vouchers claiming 
pay- and allowances !or the period of his absence without leave and the 
vouchers were paid. The total sum claimed was $2,480.15, and t.he cash 
disbursements amounted to $1831.l,5. 

Accused testified in his own behal! and denied that he intended to 
desert the service, 
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4. Accused is 27 years of age and sine;le. He was graduated from 
high school and attended Columbia University and the University of 
Connecticut. In civilian life he was employed as a draftsman. He had 
enlisted service from 26 May 1942 to 3 August 1944 when he was appointed 
Flight Officer. He was commissioned Second Lieutenant Air Corps on 18 
April 1946 and was serving in the European Theater at the time he com
mitted the offenses here charged. As an enlisted man he was sentenced 
to con:t:'inement at hard labor for 15 days by summary court-martial for 

, absence without leave. His two efficiency ratings of record are 
"Excellent." 

5. I recommend that the sentence be coni'imed and carried into 
execution. I further recommend that a United States Discip.Linary 
Barracks be designated as the p.Lace of con:t:'inem~nt. 

6. Inclosed is a form of action designed to carry the above 
recommendation into effect, should such recommendation meet with your
approval. ·· 

# 

2 Incls THOMAS H. GREEN 
1 Record of trial Major General 
2 Form or action The Judge Advocate General 

----------,. ---------L----------------
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DEPARTMEN.r OF THE: A™Y 
' In the Offioe ot The Judge .Ad.Tooa.te General 

Waahington 25 •.D. c. 

JAGX - CK 316523 
14 MAY 1948 

lJ'lfI'fED S!.A.'fBS ) 6TH IHFJ.NrRY DIVISIOW 
) 

Te 'frial by G.C.I!., OOnTened at APO s. ~ 8 alld. 9 December 1947. Dishonorable 
Sergeant CLARE?£B .A.. H11ll.r ING'l'OJJ ) die charge am oonf'ine:mm. tar lite. 
($9936228), Medio-.1 Detachment. ) Penitentiary. 
lat Infantry ) 

-------------...----·--------~ BOIDI!n by the BOUID OF REVIEII' 
SILVERS, ACKROYD and. LA.NNiliG, Judge .Advooa.tea 

1. 'fba record ,of trial in the oaae ot the aoldier named aboTe has 
been examined 'b.f the Board ot Rni•• 

2. Aocuaed was trbd upon tM follorizag oharge and apeoificationa 

C:aA.RGEa Violation of the 921'ld .Article ot War. 

Specifica.tiona In that Sergeant Clarence A. Huntington. Medical 
Detachment, First Infantry-, .A.PO 116, did, at Taegu, Xor•a• cm. 
or about the 27th April 1946, foroibl7 aDd feloniously, against 
her will. ha.n oarnal kncmledge of An Ky1mg Bum.. 

Aocuaed plea.dell not guilty t~ aild was to'IUJd guilty ot the obarge am ita 
apeoitioation.. &, waa sentenced to be diahonora.bly- diaoharged the HfflH• 
to forfeit a.ll pq am alloaranoea due or to beoome due &lid. to be oonfimd 
a" ha.rd labor at auoh pla.oe aa the renewing authority might 41rect tor 
tbf Nit ot hi• na.turel life. 1'he reTiewiD& authority apprond the aeut•noe• 
4edpi.ated •The tJa1ted Statea Pem.tentiU7, Mo Neil. Wu~cm,• or elH• 
where u tbl Seoreta.cy ot tho Anq :might d.ireot. u the place ot ooll1'1ne• 
:me:a.t and fornrcled the reoard ot tria.l punua.nt to .Artiole of i!!,!" 6c,i-•. 

a. 'fbia ia the aeoond. rehearing ot thia oaae. In the original hear
ing, held. on 20-21 :tlq' 1948, and -tho tirat rehearing, held on 19 J.ugult 
19''1, aocuud. had. been aentenced. to diahonorable ilaoh&rg•, torteitm-• ot 
all pq am &llcnr&DOH due or to beoome due and oonti:umen1; at hard. labor 
tor lite. !he Board ot B.eTiew held th• reoori ot trial ot the original 
h1arizic ltgal17 imutticient. to 1uppen.Ji!18.· thd.biga ot guilty &.D4 the HZI.• 
._,no• beoauu ot en-or preJ1ld4<ii~ to 'tlirt a'tlbata.ntia.1 right• ot a.oouK oo• 
ourrizic 4uring the oourae o, ~l,.J. when the oourt, att;er elod:a.c tor 4tl1Nrt.
'llion upoJL the tiz:wllnga,·'r~opeud.\\.m reotind. tHtimo~ ot IA otf111r wh1 u.4 
1nnat1ga.ted tht alleged otteue :to the etteot that in h11 op1m.oa uout4 
wu a partioipm, t.· '-Board held the reoord ot iiri&l ot the tir,._ reha&riJIC 
ltg&lq iUuffioitzn to luppon the timizigl Ot guilt,° and tht HntOUI O& 
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the gro\Dld. that a member ot the oourt who a .. t a.t that hea.ring had. preTiouq 
...t aa a member of the oourt which firat hes.rd the oue. Ea.oh ot the hold• 
illga reterred to abon were oonourred in by- The Judge J.dvooa.te O.ueral aJld 
in each instance the reviewing authority diaapproTed the aentenoe and ordered 
a rehea.rin,. 

4. Erldenoe for the ProaecutioD 

Without objection by- the detenae. the prosecution ofi'erecl in •Tiden.e 
the test~D1' of Hong, ChWl Kia, gben under oa.th at the original tria.l ot 
thia oaae. The witneu wu, at thia hearing, bey'o:ad the rea.oh ot prooeaa. 
Hong had testified that on 27 April 1946 he wu living near Taegu, Korea. , 
A girl, whose name he did :a.ot knc,w. liTed in the houae next door to the 011e 

in which he 'WU redding.: About 7130 P•••• a.t whioh time it waa "ney dark.• 
a jeep atopped in front of hia home. There were 'bro soldiera in the jeep, 
one ot whom. got out and aea.rohecl Hong'• houae. The search being oompleted., 
the aoldiera ••:at oq 'blilt ou.e ba.ck about three minutes later and •aearohed. 
a.gain.• · They then lef't onl7 to retum tor the third time in about wenty 
minutes. !h.11 time, one aoldier remained on gua.rd in the jeep and tu 
other. tae ta.ller of the wo, we:at int• the girl'• houae am "got her.• 
She wu "dragged." a.nd "foroed" to the jeep. The girl'• father oame out 
am tried to get.in the jeep but wu puahed awq. · There wu. no top on the 
jeep ud it had three aeata in front. The girl wu p\lt in the middle, 'be
tween the two· aoldiers. The taller soldier shot into the air a.Di the jeep, 
driven by- the aborter soldier, drove about 100 feet Pay. The girl'• father 
followed the vehicle, but dnoe the lights ha.d been tur:a.ed out and -.... were 
afraid to tollow the oar,• Hong did not know where the jeep ,reat. ?he aoldier 
that tired had· a "loDg• weapon. Both soldier• had guzia. Hong at one time ha4 
'been within ten·feet o.t the jeep, with the llghta •taoing" him. He ,,..,, ao 
m&rld.nga on the nhiole, tor it waa dark. He could see •oa17 in front" &1114 
,.,.. the drinr of the Tehiol• "olea.rly. 11 "At that time" .he "was not oertaia" 
ot the identit,- of the driTer•. X..ter tho .ui.erioan offioia.la. brought tira~ 
two &n:i then aix Amert.an aoldiers to the girl'• houae for identif1oati011. 
purpoaea. On the aeoond oooui011., ot the six soldiei-a "there were two 
aoldiera at8l'.lding here and two more aoldiers •tending here• .~ he waa 
aaked •to pick him out.• They put gla11ea on a tall aoldier to He •1t 
it looked like him.• J.nother soldier, "the •llllLll man,." ha.4 "three atripea.• 
Hong did not •know a.t fir1t• but •1 lcnolJ by- thia ark on hi•. w:dfoni.. • 
Re "didn't recognize the aoldier by hia taoe but by his uniform.• 'file 
shorter aoldier wu •a •mall man with qea standing in deep am hi& noee 
wu long am abarp. •. Hong wu "oertu:n• tha.t aocuaed wa.a the soldier dri"l'hg 
the jeep at the time the girl waa oarried urq (R 6-12 ). · 

An, ~ Bl1Di, a t&l"ll girl ot Kum Tan Dong, Taegu, Xore&, ....,. drtHn 
79ara ot age on 2T April 1946. After supper on that day, while teeclillg 
her tog, a •ear• with ita bright lighta on ,topped in front of the :b.ouae 
next door•.Ber,parenta went next door &n:i when they returned. they- informed. 
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her that aome American soldiers were searching the houe. SiXIOe she was 
"afraid of Americu aoldiera," Kyung Buni hid heraelt in her room. After 
she had been 1:nformed by' her pa.rents tha.t the soldiers had gone, she came 
out of her room, but as she did so a. tall soldier 11 t.ppea.red11 am •grabbed11 

her a.rm. The ta.ll soldier drt.gged her out of the house ud put her in a 
oar which wu pa.rad. outside with the lighta still burning. There wu a. 
smaller soldier in the drinr•a aea.t of the vehicle. Her ta.ther approa.ohed 
the oar in a.n attempt to prevent her t.bduction but the tall soldier fired 
hia rifle in the air and her father backed a.way. x,,.mg Bw:d "tried to 
holler• but one of the soldier• put hie h&Dd. onr her mouth. The vehicle wu 
then driTen to a spot a.bout one hundred yard.a oq trom. the house where a. 
blanket wu laid on the ground by the ta.ller aoldier while the shorter 
soldier held her. The t'ollawin& eTenta then oocurreds. · 

"After the tall soldier put the blanket on the gromad the 
small soldier was ata.nding behim us with hi• rifle t.nd tlw tall 
soldier la.id me on the blalllc:et &%ld start takbg oft 1111 olothea. 
The tall soldier who took my clothes off, a.f'ter he did, he took 
his clothes oft too am he get on top ot me - top of me. But 
that time he couldn't take off my 1hort1 wh&t I ha4 on that time, 
ao I avoid to let him. take off my 1horta. Then he tea.r it ott. _ 

11PRESa What articb ot clothing~· 

"i'fitneau Short• -- pants~· ud he started to han aex inter
course with me ag&inst my will, ao I tried to holler. Then he p•t 
his ham on my mouth 10 I couldn't. When the tall soldier wiahed 
to have sexual intercourse with me the small aoldier oame to • 
am hold me while the tall soldier wa.a putting hia clothea on. 
Then the tall 1oldierwent to the place where the ama.11 soldier 
wu 1ta.nding a.lid the amall 1oldier did the aame ,., wht.._ the other 
ta.11 soldier did with me. When the 1:m&ll aoldier tini1het aexual 
interoourae with me I hea.rd the people talking, ao I tried gettil:!g 
to that oom.pa.ey- but I don't. I wa.1 fab.ted 8Ild I 1tepped &bout 
three step•-· after I stepped three atepa. 

"Q. What is the 11ext thing you remembered after you faintedt 
_ ".A.. I don't remember aeything exoept the one thing I wu 

taken back to rq h0lll8 by- m:, brother.". (R 14:). , 

"Q. You stated the tall aoldier put y-ou on the grouad., tore 
your ,panta off, that you tried to ca.11 out and he put his halld 
oTer your mouth. Did you or did you not make IJl7 other attempt 
to keep him from having aexual interoourae with you? 
. 11.A.. Yes, I tried to turn over on my aide. rhen he pushed 1111' 
ahoulder am I tried to -• my legs together but couldn't. It was 
pa.rted by the aold1er. 0 (R 15) 

Ea.ch 101dier put his aexual organ into her aexual organ "jU1t a little bit.• 
The •ca.r• wu a ney small type am had three aeat• in tront am •no 00Ter1.• 
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She had neTer before had sexual intercourse with U A.merica.n 1oldier. Ky\mg 
Buni thought she had seen the tall soldier pau by her house on a tormer oc• 
caaion. At that time. three or four other soldiers were in the •ca.r" with 
him. On the night in question. "when this happened," it was Qvery da.rk." 
She "looked good" at the tall soldier who grabbed her ara am. we.s "very sure• 
she oould identify him. She thought aocused wa.s the ahorter soldier who 
droTe the car but wu "not sure." She did not "know exactly" but thought 
it was "approxima.tely TaOO p.m." when the soldiers ca.me to her ho\28e (R 
13-20). 

The testimolliY of An.- Sun Jo. father ot Kyung Buni. given at the original 
hearing 11'8.8 read into the instant record without objection by the defense. 
The witness had died bef'ore this hearing. "A little over TaOO p.m•• • a 
"ca.r• stopped in front of the houae next door. Sun Jo did not 11 know" a.bout 

· the markings on the ca.r. There were two soldiers in the oa.r. At first one 
got out and then the other. They searched the house next door alJd finding 
"nothing" there. they came to his house and one of them. the taller of the 
two, seized his daughter. His daughter was put in the ca.r, which had three 
sea.ts in front. She we.a made to sit in the middle. Sun Jo follCllfted the 
soldiers to the car in an attempt to protect his daughter. The taller soldier 
pointed a gun at him but he was able to 11 puah it oft," just before it wu fired. 
If he had not "pushed it off,• he would have been shot. He thought the gun 
was a "little bit" shorter than an M-l b\lt longer than a oa.rbine. After the 
taller soldier had fired his gun, the oa.r went away. Sun Jo "trailed• the 
car but "a little farther on" there we.a one soldier with his gun pointed in 
the air. Being "scared, 11 Sun Jo remained where he was 8.lld, a.f'ter the oar 
went oe:y, he "got" hi• daughter a.nd brought her be.ck. When the oar first 
arrived a.t his bowie it waa •a. little dark. 11 At the time his daughter wu 
ta.ken a.we:y it waa 11 e.bout11 Ta30 p.m. and "not quite dark. 11 It wu "a.bout 
half past eight or nine" _when he picked up his de.ughter 11af'ter she had 
f'&inted." He had no wa.toh and could not "tell the time.• Sun Jo identified 
Private ~at Class Vaughn, who was brought into the oourt room upon the 
original hearing, a.a the soldier who he.d seized his daughter. Sun Jo had: 
seen this soldier going past his house, in a car "just like" the one in 
which his daughter was carried uray, on more tba.n ten previous ocoaaiom. 
The soldier would "genere.lly" take small children of the neighborhood for 
a ride in the jeep. Sometimes he would go "up that road.11 to the river where 
he would be heard shooting off a gun. On these jow-neya, he wore dark 
gla.ases, with "wool arotZDd the eyes." However, Sun Jo did not think the 
soldier was wearing the glasses on the night of 27 April. He ha.d not ,seen 
f.llY Arnv vehiole go past his house sines the night or the crime. Sun Jo 
was "not certain" that aooused wu the shorter of the two soldiers who 
had miatreated his daughter. On 28 April, Sun Jo found a.n empty shell 
"exactly where the vehicle stood" on the preceding night. That dq he 
was also shawn a oar whioh he was "sure• was the same OM used on the night 
his daughter waa oarried. e.wa.y. The car had come from tho direotion or Taegu 
that nigM. When it left it had gone in the saJU direction. .A. XoreaZL girl 
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who wore short skirts, "western style dresses, 11 lived in the house next 
door but she moved awa::, to Taegu" a littls over one month ago." (R 20-31). 

An, Jong Tae, brother of Kyung Buni, testified that aa 9 it was getting 
dark, 11 a car, with headlights burning, stopped by the house next door. 
There were two soldiers in the ca.r a.nd one of them got out and sea.rohed the 
house next door. The following events then transpireda 

"After.they through with the houue they come to uzy- house 
through the onion plants on the ground, so uzy- sister hid herself 
inside of her room at m:, house. Then the soldier took off ai'ter 
he looked a.round my house. That t1:me we thought that the soldier 
was looking tor thief or robber but · he oouldnI t find it a o he 
wa.s going back. Then my sister ca.me up from room ot my house. 
I do not~ how this soldier appeared there but the soldier 
was appeared again and grabbed by arm of my sister. Then the 
soldier took her by the next house where they park the oar. Jq 
sister get in the oar but. they put her in the middle of front 
seat. So I tried to get on the car with my sister but they 
wouldn't let me get on it. Then my father tried to get her out 
from the oar but at this time one soldier came up from the jeep 
and pointed his gun at m:,r father. Then m:,r father was very sea.red 
at the rifle and he grabbed the rifle. Then the soldier shot it 
into air. We were Tery scared at the firing of the rifle, so 
we stopped ba.ok: •a::,, so the soldier get on the cu and they 
drove 01ay. We followed the oar when they started drivu.g 
but we couldn't follow it very well because the car was :runn1:ng 
very fast am we couldn't run 8If¥ faster tha.n the oa.r was going. 
They drive the oar into :B.ang-dong so we followed the direotio:n 
of car. Then we could the oar wa.s parked on the road and they 
switched off the light where bushes are alongside of road. By 
the oar that time I see one soldier was standing in a bush with 
a. rifle and turned to us am sq 'Kara', Kara' in Korean, whioh 
means go &W83'• About forty minutes later then I go that pla.oe 
where the oar was parked. The soldiers oome up from. the bush , 
am they- get on the car am th"Y' started to drive awq. Then 
I heard nr., sister was crying and aqing Korean· father and mother 
and brother and she started to run but she fainted a.tter she 
stepped about three steps. So I carried nr., sister to my hOllle 
on m:,r baok a.nd I went to a.· police station am reported to 
policeman about mentioned story-. Then some aoldiers am a 
dootor ca.me to my home and they investigated what happened..• 
(R 33) 

Theta.ller o.f' the two soldiers had. ta.ken~ Buni to the jeep IDd the 
ahorter ozie d.roTe the Tehiole. The taller had. fired the ritle. Jong Ta.e 
thought the shorter soldier wu 11tha.t man shoulp. be onr there, 11 pointing 
to 11 10:meone" in the court room (R 32•34). 
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First Li.eute.nant Donald J. Arthur waa Provost Marshal, 3rd Battalion, 
First Infantry Regiment, on ani for sometima after 27 April 1946. On that 
day he reoeived a report from the Taegu police that American soldiers had 
raped a Korean girl outside the city. Summoning a dootor from Company "A", 
6th .Medical Battalion, he went to the soene of the alleged rape. He did 
not question "the girl II that night but was shown the actual place on the 
ground where the rape was •1upposed11 to have taken place and obtained a 
description of the perpetra.tora. The next morniDg, he again visited the 
place where the rape allegedly ooourred and fo'Ul'ld soma wheel marks of a 
11 1/4 ton Arrq vehicle" and the com;ents of an ArtJr¥ prophylactic kit. Also, 
"there wa.s a bank running alongside of the road J up on the bank a. field ••• 
there was a foot print, definite foot ~rint showillg an Army shoe." The 
foot print was that of a size 8-D or 8-~D shoe ani in the heel mark the 
letters "GOO" were olea.rly visible. Lieutenant Arthur wu given a descrip• 
tion of the 'V8hiole •tne men had come in" from various "witnesses to the 
1oene."· Returning to Ta.egu, the Lieutenant checked all. the 1/4 ton nhicle• 
in the.motor pool at Taegu. In the motor pool at Headquarters, First Infantry, 
located at Taegu, he found a jeep answering to the description he had been 
ginn. Aa he wu inspecting the Tehiole, PriTate First Class Vaughn came 
up to him and a.eked him what he was doing there. Lieutell&Jlt Arthur se:a.t 
Vaughn af'ter 11the man he had been with on the night of the 27th" and Vauglm · 
came baolc nth accused. Both men answered the description gi.Ten Lieutena.ut 
Arthur of the perpetratora ot the rape. The Lieutenant town a blanket o:ii 
the .front seat on the jeep a.nd noticed certain stains on the blanket. Ire 
took the blanket to the National Crime La.bore.tory in Seoul a.nd turned it 
over to :Major Creyts, the officer in oharge of the laboratory. Lieutenant 
Arthur visited Private Vaughn'• quarters during the oourae or his investi• 
gation. "In.side the quarters of the Medical Detachment there was an M-1 
rifle, field stripped, lyin& on the table in the eeRt•r of the quarter•• 
There we.a cleaning material on the table with the rifle. The rifle showed 
ligna ot having been tired w1 thin a dq or two •••." No one lcDew how the 
rifle had come to be in the room. The rifle wu on. issue to a Corporal 
Gar.field. The sho., Vaughn wu wearing were "approxima.tely the ,a.me aiH 
a.a the print on the ground" and the heel wu identical with the "print on 
tbe groUDd." On 29 April, Lieutenant Arth\U'" took Vaughn, aocuaed am. tlw 
jeep to the,home of the girl who had been allegedly raped. The girl wu 
"rather hesitant" in identityi:D& either Vaughn or aocuaed aa han.ng par• 
tioipated in the. atta.ck upon her on the nening of 27 April. •she said 
she wu not aure." The girl'• brother "tdenti.fied Vaughn, but .at that 
time he wu not Tt't7 1ure of Sergeant -Huntington." The father "•aid it wu 
definitely Vaughn but he wu not a, definite in his identification of Ser
geant Runti?lgton. 11 The father al10 said. "tha.t wu the Tehiole that thq 
oame in." "Another officer" and •another.1oldior• accompanied. Lieutenant 
Arthur at the identitioatiou. 0n.28 April, the lieutei:wit had taken two 
men other than Vaughn and aocuaed to the girl's home. "The Korean.a" had 
said that these two men had not oommitted the crime. 'fhere were more thazl 
two people in the Lieutenant.'• •area" who a.nawered the descriptlon gin:a. 

. him of the girl'• assailant,. Aoouaed admitted to the Lieutenant that he 
was with Vaughn on the eTening of 27 April, but both Vaughn and accused 
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asserted that they had not been in the vioinity of the &lleged. rape. It 
waa approximately 3-lfi miles from accused's quarters to the place ot tho 
orime am, travelling over the shortest route at 11 a more than moderate 
rate ot speed," it would take approximately 15 minutes to traverse the db
tuoe (R 34-39). 

Second Lieutenant 'l'ravis M. Moursund, Camp Skipworth, Korea, had tes
tified at the original hearing and thereafter had been returned to the 
United States. His testim.oXliY given at the original. hearing wu received 
in erldenoe w1 thout objection by the defense. Lieutenant Mourswad had 
assisted Lieutenant Arthur in the latter's investigation ot the alleged 
rape. Upon an examina.tion ot Private First Class Vaughn's quarters "a.tter" 
27 April 1946, he tound three whole clips ot :M-1 ammunition, one empty olip, 
and seven round, ot M-1 8Jllll1unition. It would be normal for a soldier to 
empty his clip it he did not have a full clip load ot lit-1 ammunitioll. 
He examined "the number one .Medioal jee-P and in the glove compartment thereof 
fowad "an ordinary pair ot driwr's goggles." He and Lieutenant Arthur measured 
the :footprints at the scene of the crime. They were ma.de by a shoe approxi• 
mately she a-i-D. In the heel print were "the letters E-F and a small G, 
and the letters G-O-o.• Lieutena.u Moursund examined the ahoea worn by' 
Vaughn am noticed that they were 11approxilna,tely" du &i-D~ The heel• on 
Vaughn'• shoes were Goodrich heels with the letters E•F•G in the center. 
The Lieutenant did not "test the Sergeant's shoes to aee 11' it would fit" 
(R 58-61). 

The testimoey of First Lieutenant Robert lfo)'oe, :Medio&l Corpa, Comp~ 
"B", 1st Infantry, given at the original hearing, was receind in evidence 
without objeotion by the detenae. Lieutenant lfoyoe had been returned to 
the United States. He had teatified that he had exaJ!lined a Korean girl, 
whose name he did not know, at aboui; 11100 p.m•. on 27 April 19'6. The girl 
wu about 16 year, ot age an:1 had been allegedly raped. The girl wu lying 
on the tloor ot a room in a dootor'• house. She was fully conaoioua am did 
not seem to be in a:i:w aoute pt.in. There wu a bruise on her lettl 1houlder 
approximately one inoh long. 'l'here were no sign.a of la.oeratio:ms a.ro~ her 
private part,. Her hymen was perforated and there wu some nidence ot 
swelling •and Tidbly red• aro~ the w.gim.. ?here n, no nidenoe ot 
blHding•. 'l'he vagina oont&imd some fluid but no examination ot th.11 tluicl 

· was ••• 'l' he fluid. oould have been nideno• ot gonorrhea or it oould havt 
beeD normal moi1ture oauH4 b)' re oent HXU&l interoouru, a. ttlt that the 
girl had. 1nteroourn that ev,ning bui; wu unable to ,tat, d1t1nitel7 tha.t 
1he did. have 1ntercourH at auoh ti•• ?here wu nothing to 1Dd.1oate that 
the perforation ot the girl' 1 ~n wu of recent date, lie stated that 
"the eymen in some cues ~ be very thiok and oame bleeding upon pertora• 
tion. others may be ver:, thin in which case there would be ney little 
bleeding. 1'here should be aome evidence ot recent bleeding• (R 40-44). It 
appeared in thi• record ot trial that at the original hearing, "the prosecu
tion and the deteme" had stipulated that the girl exaJ!lined 'b7 Lieutenant 
Moy-oe 1ra1 An, ~ Buni (R '2 ). 
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The testimony a.t the original heari•e of Major Harold G. Creyta. 
Crime Laboratory, Deteotive Bureau. Seoul. Korea., was received in evidence 
without objection by the defenu. Major Creyts had been returned to the 
United States. On l Miy 1946, First Lieutenant Donald J. Arthur had sub
mitted to him for chemical analysis a. woolen Army blanket. Ulder ultra.
violet light, it was discovered that there were several stained areas on 
the blanket. Some or the stains were white a.nd some were purple. Upon 
further examination, it was found th.at the white stains were ca.used by ,,. 
human apermata.zoa. an'!. the purple stains were "the same a.s Army' prophylact~ 
ma.teria.l. 11 He could not sa:y how recently the stains had b een placed on ·- ·: 
the bl&Dket, but "would a 11¥ quite recently from the looks of the matter on 
the slidett (R 44-46). 

Without objection by the defense, the testimony of Corporal George c. 
Garfield, Hea.dqua.rters anl Headquarters Compa.ey, Taegu, Korea., given at the 
original hearing, wa.s introduced in evidenoe. Corporal Garfield had re
turJlfld to the United States. The Corporal h,.d been issued an M-1 rifle. 
He had loaned his rifle to Pri"late First Class Vaughn sometime before the 
inspection held on Saturday morning, 27 April 1946. Vaughn had returned 
the rifle prior to the inspection, but after the inspection the Corporal 
noticed tha.t it was missing. He ''next" saw his rifle by Vaughn's bed, 
which was "in the room next to ours, right opposite ours." The rifle 
had been fired. It had been cleaned prior to the inspection. Re did not 
know by whom or when the rif'l• had been fired (R 46-17). 

The testimon;y at the original hearing of Private First Class Benjamin 
Vt. Agee, Medical Det~chment, 1st Infa.ntr:r, Taegu. Korea., we.a received in 
evidenoe without objection by the defense. Private Agee had returned to 
the United States. Agee knew accused who had also been assigned to the 
Medical Detachment. 1st Infantry. In the afternoon of 27 .April 1946, Agee, 
Private First Class Twente, accused atrl Private First Class Vaughn had gone 
on a huntine; trip. The men rode. in a jeep which was marked 0 Medioa l" on 
the front. The jeep had no top and !twe sometimes have a small seat that 
goes in the middle of the two front sea.ts." He could not say for sure 
whether the third seat was used tha.t day. There were two weapou in the 
jeep, a.n M-l am a. carbine. The carbine was fired that afternoon but the 
M-1 wa.s not. The men arrived baok at the be.rraoka a.bout 6115 p.ra. •• went 
to the mess hall to get something to eat, tJ1d brought the food they ob
tained there back to the quarters. Private Agee separated from the other 
men about 6130 p.m. He next saw Vaughn. in the quarters, a.bout 7al5 p.m. 
for a.bout two minutes. He asked Vaughn where he was going and. Vaughn 
replied, "nowhere, I will be right baok. u Ho did not see a.ooused at this 
time. Between 8115 and 8s30 p.m., Vaughn and accused oa.me in the barraolcs 
a.nd Agee e.ni Sergeant Chesshire went with them in the jeep to the Interll&
tiona.l Club to get some doughnuts. They st~ed at the Interna.ti_ona.l Club 
for about 15 minutes e.nd then went to the 3rd Batte.lion Red Cross Club. 
They remained at the latter olub from half an hour to forty-five minutes 
and tiie.in. returned to the quarters, arriving there about 9a45 p.m. To 
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.A.gee's "knowledge," there were no weapons in the jeep tha. t evening. Wh$n 
they arrived back at the barracks after the hunting trip, Agee thought he 
sa.w Vaughn carry in the M-1. There might have been a blanket in the f'ront 
of the jeep, but Agee "didn't notioe it." He customarily got in the jeep 
by crawling in over the back (R 47-51). 

Sergeant Ralph D. Marsden, Headquarters a.nd Headquarters Co.mpaey, 1st 
Infantry Regiment, had been returned to the United States after the original 
hearing in thb oase. His testimony given at the original hearing wa.a in
troduced in evidence without objection by the defense. On the evening of 
27 April 1946, Sergeant Uarsden had been at the International Club pl8¥i1g 
ping pong. When he le.rt, he met Private Vaughn who was "riding in a jeep" 
and who offered to bring him "back to the oompal'.liy'. 11 It was then a.bout 
7a00 p • .n. 'When th•y e.rrived at "Headquarters Comp~, 11 they met a.ooused. 
They "secured the balls• and Sergeant Mu-sden, accused, Vaughn, Privat• 
First Class Twente ani Technician Fifth Grade Bartley "started back to the 
Inter11ational Club." The jeep in whioh th91 rod• had no top. Sergeant 
Marsden did not notice whether there were two or three seats in the front 
of the jeep. He sat in t})e back. There was an M-1 rifle in the nhiole. 
The sergeant did not notioe whether there was a. blanket in the 011.r. Ao• 
cused h~ a "Clus A" uniform on at the time but ser,unt Marsden did not 
reoa.11 "seeing the tront ot" aco11Sed and could not 1a.y what "insignias• he 
was wearing. The men a topped tor about tive minutes "down tO'llll" a.ad let off' 
Private TW'ente 10 that he might get some olothes. They then proceeded to the 
Interna.tional Club, arriving there betwe,en 7115 and 7130 p.m.. Vaughn wa..s 
driTing the jeep. The "la.st time" Sergeant Ma.rsden saw a.oouaed a.Iii Vaughn 
together in the jeep was when he got out at the International Club. Sergeant 
Marsden was the first man out of the jeep. He did not notioe whether a.oouaed 
an:i Vaughn got out or not (R 51-53). 

Sergeant Howard w. Chesahire. Medical Deta.ohment, lat Int'antr,y Regi
ment. had testified at the original hearing. Thereafter he had been re
turned to the United Sta.tea. His testimony at the original hearing wu 
reoeived in evidenoe without objection by the defense. "Around" 7100 or 
7116 P•L on 27 ~ril 1946, he aa.w a.ooused. a.rd Vaughn "in their headquarters.• 
At that time, 11they said that thay would be ba.ok to pick us up to go to the 
Red Oros••" At approximately Sal5, aooused am Vaughn returnod am "picked 
up" Sergeant Cheuhire and .Prin.te F'irat Clau Agee.· The tour men rod• in 
"lle1iioal ntm.ber one jeep vd.th no top" to wthe Red Croaa."· Sino• ther• were 
no doughnut, there. the7 prooeeded to the ~rd Batta.lion Red Cro1a Club where 
they talked. to •Ruth" for a while an::l got 1ome doughnuts. They arrived a.t 
the 3rd Battalion Red Cross Club a.ta.bout 8145 p.m. The four men then re• 
turned to 11 the quarters• 11 a.rriving there "a.round 9 aOO or 9130." Acoused 
am Va.ughn "went right to bed. 11 It wu dark when they left •the Regimental, 
CP" ·tor the. •1nternational Club" e.Dd it was "fairly dark" when Sergeant 
Cheashire sa.w a.ooused ani Vaughn "go oft in a jeep" at 7al5 p.m.. When a.o
ouaed am Vaughn "got baok" at a.bout 8115, they said that they "were over 
in the CP for a while." Sergeant Chesshire had no wa.toh, aJXl his statement 
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that accused and Vaughn "picked him up" at sbout 8 al5 p.m. was i:rxt.ended to 
convey • just the approximate ti.me.• Sergeant Chesahire did not notio• 
whether there were ury weapons or a. blanket in the jeep. He could not 
aa::, whether there were three seats in the front, for he climbed over the 
back. A.ccus ed and Vaughn had not noticeably "been drinking." They had 
only one can of beer (R 64-57). 

Private Fi.rat Cla.sa John W. Twente had returned to the United States 
a.fter the original hearing. His t.stimon;y therein was receiTed in evidence , 
without objection by the defense. On the a.fiernoon ot 27 April 1946, Twente, 
Private Firat Clue Agee, Vaughn and accused had gone hunting on the road 
northeut of Taegu. There wu a carbine and an M-l rifle in the jeep. 
Private Twente did. not knOlr who brought the oa.rbi11.e. It was not his oar
bim. He believed Va.ughn brought the M-1. The ll-l waa on the floor in the 
ba.ok. Tho carbine we.a tired a fn times but, to Private Twente'a knowledge, 
the M-1 was not tired. He did not see a. bl&nlcet in the jeep "that a.fierneon. • 
Ea.ch man took turns driviDg the vehicle. The four men returned to their· 
quarters from the hunting trip about 6a00 p.m. Private 'l'wente 1.mmedia.tel;y 
went to the mess hall and got something to eat• .tS~nce he was, he believed, 
the first peraon out of the jeep he did. ut aee "''Who oa.rried the weapou 
in out of the vehicle. 11 About 7a00 p.m., he started walking to the "Red 
Cross.• ,After he had wa,l.lo,d about o:ae quarter of the diatanoe. he wu 
•pioked up• in a. jeep by Vaughn, a.ooused, :Marsden aJX1 Bartley. They took 
him to the tailor ahop am then drove to the Red Cross where everyone except 
Vaughn and aooused got out. He th~ught he must have been in the baok seat 
of the jeep and he did not aee any weapons in the vehicle that evening. . He 
could not recall harlng seen either a.couaed or Vaughn later tha.t eTeni.:ng 
(R 61-65). 

The teatimo~ of Private Firat Clan Gilbert D. Vaughn, giT8ll at the 
original hearing, was admitted in etldenoe without objection by' the deteue. 
Private Vaughn had been returned to the United States "a.a a general prisoner.• 
On the arternoon of 27 April 1946, Vaughn, aoouaed, Agee and Twente drove 
out on the road towards Pohang. They shot some birds with a carbine thq 
had brought with them ~d took some pictures. They were riding in a jeep 
which had no top. Ea.oh man drove the vehicle from time to time. There 
was a third aea.t "in the oenter of the two sea.ta" and there wa.t a blanket 
in the jeep. The blazilcet had been "drawn" from the 1upply room "a.bout a 
week a.tter Easter." Tiro "boye" live in the auppl7 room and it is always 
open to a.D¥One who goea in. Vaughn had aimpl;y "picked the blanket off the 
floor in the supply room" and had not ai§D'ed tor it. It was an old blanket 
"with holes in it and white spots on it. To Private Vaughn'• Jcnawled~. 
they had no weapon other than the carbine with them. The four men returnee! 
fr01J1 their trip between 6a00 &Jld 6aSO p.m. After getting something to 
eat a.Di aitting a.row:id. in the quarters tor a. while Vaughn, accused, Bartley 
and Marsden lert for "the Red Crose.• On their way they •picked up" Prhate 
TWente and, afier waitiDg for Twente to transact some busineu at a tailor 
ahop. drove to their destination. Private Vaughn and accused did not go 
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into 11the International Club• a.t this time, but returned to •the Regi:Ae_;_ta.l 
CP" because Vaughn had "told the fellows wha.t they wanted to do the jeep 
would do." When they arrived be.ck a.t the Regimental CP, there was no one 
there. There were three men plqing ball on the ro~ad, however. PriTate 
Vaughn talked to the three men, one ot whom we.a Sergeant Krill, for a.bout 
15 minutes a.nd it wu •about 7130 p.m." when he stopped talking to them. 
At this ti.me, Vaughn ea.w a Korean girl "in shorts• come by. "Between 
7130 and twenty w eight, 11 the two men started "baok dawn town tor the Red 
Cro•••" On the way, Va.ugbn reached for a cigarette am found that he di4 
not have e.rq. Accused had no cigarettes either. The two men "drove around 
the tra.in station• and started back to the quarters for some oiga.rettea. 
They drove around the train station because "there wa.a nothing else to do" 
a.nd although Ve.ug..11.n was aware tha.t the Red Crou "ga.ve away cigarettes• 
this had not entered his mi?xl. They arrived "ba.ok in the Regimental Aree.11 

a little before 8100 p.m. No other men were in the qua.rters e.t this time. 
Vaughn then went over to "the I a: R Pla.too.».11 and borrCJll'ed a package of 
cigarettes from a. soldier whose name he did not remember. About 8115 p.m., 
Va.ughn, accused, "Sergeant M!lrsden" a.nd Private Agee lei't the quarters and 
went to the International Club. From there they- dron out to the 3rd 
Battalion Red Crou area. Here, Vaughn talked to Miu Mccubbin for a.bout 
15 minutes. The party lei't the 3rd Battalion Red Cross Club shortly before 
9130 p.m. and took some doughnuts with them. They returned directly to 
their quarters where they passed around the doughnuts and turned in their 
passes. Vaughn and a.ocused then went to bed. It takes between five am 
ten minutes to drive from the International Club to the quarters occupied 
by Vaughn am a.caused. Va.ugb.n a.nd aocused had been together throughout 
the afternoon and evening of 2T April with the exoeption of the period 
"shortly af'ter 6130 until a little before 7100 p.m.• Vaughn had not been 

·,issued an M-1 rifle but ou.stoma.rily borrowed one from. Corporal Ga.rfield. 
After inapeotion on 27 April, he •picked up Corporal Gar.field's rifle ••• 
but didn't take the weapon out to.the jeep.u The loose rouDi1 of M-1 
ammunition found in hil poueuio:s. had been.obtained br him from. the 3r, 
Battalion. In thi• conneotion PriTa.te Va.uglm 1tateds 

•A lot ot timea when we get it tor these trip• we h&n aome 
loo•• row:id.1 left oTer am I would take them o'lil; of the olipa. 
Tha.t ii the only .Yray I 01.n get the ammunition am I aan it. 
When I have enough looee roUDia lef't over I make a f'ull olip 
ot them. 11 . 

The o&rbine hd been bo:rrOW'ed. b:, Printe '?went• from the Fir1'b Sercea.n1; ot 
Ptr1onntl, Oil "Sumq morning, 11 10:ma prophylactic me.teria.l had. been toum 
in Vaughn'• jeep, but it ha.d. been placed there without his lcncmled.ge. 
PriTate Vaughn had. aeen "the girl th&t we.1 here tllis afternoon• onoe on 
the Mond'f following 27 April, when he am aocuaed had been ta.ken "out to 
see them, and onoe at the origi.Xla.l hea.rinr;. Theae were the onl7 time• he 
had aeen her. lie ha.cl never been to the acene of the crime until he ndted. 
it in the oompu:,;y ct Lieutene.nt Arthur. Re 1.rrived in Korea. on 11 M'arch 
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1946. He was e.ss.igned to "the Third Battalion" on 15 Mu-ch. From 15 :March 
to 25 March, on which later date he was assigned to the Medical Detachment. 
he performed no duties e.l1d. did not drive a vehicle. He was first assigned 
a vehicle on 27 March. He had never driven past the houae he vil!lited with 
Lieutenant Arthur (R 65-77). 

The court wa.s asked to. and did. take judicial notice of the time of 
sunset and the approximate hour of twilight at Taegu, Korea, on 27 April 
1946. For this purpose it was furnished with a. ma.p "giving the latitudes 
am longitudes" (R 13). 

Evidence for the Defense 

.A.ocuaed. having been advised ot his rights a.a a. witness in his own 
behalt. elected to reDlain silent (R 77-78)•. 

5•. Discuuion 

The evidence adduced upon this• the second, rehearillg of this caae es
tablished beyond all rea.sona.ble doubt that .An, Kyung Buni, was raped some
time during the evening or night of 27 .April 1946 by two men who appeared 
to be American soldiers. The only question with which we a.re here confronted 
is whether the record of trial now before ua is legally sufficient to support 
the oonolusion that accused was one of the perpetrators of the rape. 

Although there 1a much oonfuaion in the evidence as to the precise tin 
of day when the rape occurred, the victim's father and brother testified that 
it was becoming "a little dark" or "wu getting dark" at the time the two 
soldiers drove up to the house next .to the one in which the victim lived 
with her family. The father a.ls o tes tit'ied that it 1rf18 "not quite dark:" 
a.t the time his daughter was seiied ani forcibly- -carried away. The rape• 
which immediately followed the abduction and which took pla.oe a short dil• 
tance I.WS¥ from the girl'• home. seems to have consumed a considerable amount 
of time., •a.bout 40 minutes" according to ~g Buni's brother, am even longer 
aooording. to her father. In any event, it appears to have been completely 
dark 'When the rape was comumma.ted azJd the 1oldier1 drOTe ......,. the court 
took judicial notice of the hour ot auuet and the duration of twilight at 
the time and place ot the crime. The Board of Review. aided by informa.tioa 
receh"ed from the Naval Observatory, Wa.shington, D. c., talcee judioia.1 
notice that in the 'rioinity- ot Ta.egu, Korea, on 27 .April 1946., the sun set 
at 7109 p.m. and tha.t there was a.ppro:dma.tely 27 mi~utes of (ci'ril) _twi-
light. It tollowa that the hour of darkness, unaffected by aft¥ appreoia.ble 
a11,nmt of twilight, tell at about 7136 p.m. A atron6 aJld reasonable probability 
then, we.a raised by the e'ridence tha.t the rapists first appeared upon the aoene 
shortly before 7a36 p.m. - we say shortly before because when the vehicle in 
which they were riding was first observed its lights were burm.ng.•· and that 
the rape took place sometime after that hour. Indeed, the witneaa Hong_ Chua 
Kim, would have ua believe that the crime was committed quite aome Ume 
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a:rter darkness had fallen. 

On the evening of 27 April 1946, several enlisted men had ridden in a. 
jeep with acoused e.nd Printe First Clus Va.ughn to the International Club 
in Taegu, arriTing there between '1115 and '1130 p.m. Aooused and Vaughn 
apparently remai:ced in tho jeep after it ha.d. stopped at the olub. It was 
"fairly dark" when the jeep had left the ba.rracka area in which the occupants 
of the vehicle were quartered and it we.a a drive of about fin or ten :minutes 
to the club. Accused aDi Vaughn were seen together a.gain, in their q'Lw.rters, 
at a.bout 8115 p.m. or between 8116 and 8a30 p.m. Therea.f'ter, the movements 
of a.oouaed am Vaughn were wner const&nt observation cy various members of 
their organization until both went to bed somewhere between 9130 and 9a45 
p.m. It thus appears that on this state of the evidence the court'• determiJlA• 
tion of guilt or innocence was to be most vitally influenoed b;y the proof' ad
duced with respect to the whereabouts of accused am Vaughn .f'rom the time 
they aepara.ted trom their oompa.nione a.t the International Club between 7115 
and 7a30 p.m. to the time they were again seen together in their quarters 
between 8 al5 a.nd 8a30 p.m., for there we.s a reasonably olea.r indication that 
the rape wu committed during this period of' time. Also, Vaughn had been 
dei'ini tely- identified as one of the rapists by the viotim.1 a f'a.ther. 

The defense of' alibi was raised by the evidence. Private Vaughn testi
fied tha.t after he and aooused had let off their passenger• a.t the Interm.
tioJ:Ja.1 Club. they returmd to their quarters. No one waa in the quarters 
when they got back but there were some men playing ball on the road. one 
of whom was a Sergeant Krill. Vaughn ta.lked to these men for about 15 minutes 
and when the oonversa.tionwa.s finished it waa about 7130 p.m. Between Ta30 
and 7a40 P•lll•, Va.ughn and aoouaed started. to drhe d01Vll town "to the Red 
Cross. 11 On their wa.y. they discovered that they had no oige.rette,s with them 
so they "drove around the train station" and then returned to their quarters 
for cigarettes. They arrived at the qU&rters a little be.f'ore 8100 p.m.., at 
which time no other men were present. Vaughn then went to the "I a, R Platoon• 
where hs borrowed a package of cigarettes trom a. soldier whose na.me he did 
not remember. About 8115 p.m., Vaughn, accused aild two other enlisted men 
left the qua.rters and drove to the International Club. Theree.:rter. Vaughn 
and acc\18 ed were in the presence of these two men for the remaimer of the 
evening. 

The court, obviously, chose to disbelieve the testim.oey or Print• 
Vaughn. This result 1a not particularly surprid:ng in vil!III' of the entire 
la.ck of corroboration of his assertion that a:rter depositing some ot his 
fellow soldiers a.t the Internationa.l Club he and accused ha.d returned to 
their barracks area about 7a30 p.m. where they ha.d been seen b;y Sergeant 
Krill, the conflict between Vaughn'• testimoey and that of other witnesse1 
oonoerning the presence of an l&-1 rifle in the jeep he had been wsin.g on 
the afternoon and evening of 27 April and the other eTidence. direct U2d 
ciroumsta.ntial, tending to implicate Vaughn in the oommiasion of the crime 
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with which accused was charged. It cannot be gainsaid that once Va.ughn'a 
testimoey was oast aside as unworthy of belief, the proof a.ga.inst a.ooused 
wa.a oonsidera.bly damning. 

We find ouraelves most interested, however, in speculating upon wha.t 
the oourt's decision might ha.ve been had Vaughn's ola.im tha.t he a.nd a.ooused 
were in the barracks area between 7130 and 7140 p.m. been ooD!'irmed by 
Sergeant Krill. Had Vaughn's testimony in this respect been substantiated, 
the oourt, having before it evidence tha.t it took some 15 minutes to tra.vel 
the distance between the soldi•r~' quarters and the s oene of the or_ima, 
that accused and Va.ughnwere seen in their quarters at a.bout 8115 p.m. or 
between 8115 a.nd 8130 p.m. and that the a.ctual commission of the rape 
covered a period of forty minutes or more, oould moat certainly ha.ve en
tertained a. reasonable doubt as to the guilt of a.coused. As will herein
after appear; this speculation on our part is not the result of idle 
curiosity. 

In a.ooordance w1th the provisions of paragraph 85b of the Manual for 
Courts-Martial, 1928, a reoord of the prior hearings in this oase aooom
panies the instant record of trial. We note that in the orig'inal hearing, 
Technioal Sergeant Ra.lph L. Krill, Medical Detachment, 1st Infantry' Regi• 
ment,. had testified a.a a witness for the prosecution. He there stated 
that on 27 April 1946 he saw accused, in the comp&J:\V of Vaughn,. tta. little 
after" 6100 p.m. when "the men" came in from their hunting trip, again 
at approximately 7100 p.m. when "they came back fra11 the Red Cross to 
get a ping pong ball, 11 a third time "around 7130 p.m. 11 when the Sergeant 
wa.a playing ca.toh on the road next to the quarters and at about 10100 
p.m. when a.ooused and Vaughn turned in their puses. At 10130 p.m. ao
cused and Vaughn were both in bed. When Sergeant Krill saw acoused and 
Va.ughn tta.t 7130 p.m. 11 they "ca.me and parked by the APO. They went into 
the qua.rterl)l and in a few minutes they went back toirards town.• Asked 
if he remembered the light ooilditi.ons at this ·time, the Serget.nt repl_ied1 

11Thompson left before they left. He went to the shavr and 
he went to ca.tch the truok and PFC Meldon stayed and ·we played 
ball until a.bout 8100. It was ettin fairl dark and we oould 
ha.rdly see the ba l. They ha.d just left. . Underscoring supplied.) 

Neither accused nor Va.ughn 11had been drinking~ at the time they turned in 
their paa s es. Vaughn wa.s driving the "medical number one jeep" when the 
sergeant saw him at 7130 p.m. (R 63-66 of original hearing). We ale~ 
note that upon the first rehearing the testimocy of Sergeant Krill given 
at the original hearing was introduced in evidence by the prosecution. 
The witneas wa.a described a.a being •now beyond the reach of prooesa" 
(R 60-63 of lat rehearing). The former testimony of Sergeant Krill was 
not put in evidence in the instant; hearing. · True, ha.d the S1trgeant'• 
testimoDy" been received in evidence, the court may have refused to give 
it credence o~, believing it, may ha.ve nevertheless decided that other 
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witnesses were mistaken as to their estimates of time, or were untruth
ful, and thus may still have found aocused guilty as charged. On the 
other hand, however, the oourt may well have chosen to accept such tes
timoey as sufficient to establish the defense of alibi. In any event, 
the court should have been given the opportunity to consider this most 
important evidence. · 

There are numerous decisions to the effect that. a verdiot of guilty 
in a. criminal case should not be permitted to stand where an accused 1s 
deprived of the benefit of important al'.ld material evidence which might 
reasona.bly have caused the triers of fact to return a different verdict 
{People v. Schul.man, 299 Ill 125, 132 N.E. 530, 24 ALR l022J People v. 
Nitti, 312 Ill 73, 143 NE 448; Sanchez v. State, 199 Ind 235, 157 NE 
1, Cornwell v. State, 106 Ohio St 626, 140 "ifE363; State v. Jones, 12 
Mo App 93J State'v:-Gunter, 30 la. Ann 536; 64 ALR 43e"r.-Sinc~ he.s 
been pointedout above, the court in the instant case may well have en
tertained a reasonable doubt of accused's guilt ha.d. his claim of alibi 
been fortified by the testimoey of Sergeant Krill, it i• obvious that the 

, failure to place before the court such evidence of vital import to accused, 
under ciroumsta.noes clearly indicating that Sergeant Krill's testimony was 
readily available in an admissible form, presents a juridical situation 
in which it would be impossible for those charged with the appellate re
view of this record under Article of Vlar soi to conclude that accused 
was aooorded a fair trial. Accordingly, we must hold that the findings 
of guilty and the sentence herein should be set aside. · 

6. For the reasons stated, the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty a.nd the 
sentence. 

Judge Advocate 

Judge Advocate 

Judge Advocate 
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JAGK - C1l 316623 1st Ind 

JAGO, Dept. of the Anny, l!ashington 25, D. c. 

TO1 Camu.nding General, 6th Infantry Diviaion, APO 6, c;o Foatma.ater, 
San ~ah~isocf, "California. 

l. In the case of Sergeant Clarence A. Huntington (39936228), 
Medical Detachment, lat Infantry, I concur in the .foregoing holding 
by the Board of Review that the record of trie.~ is legally insufficient 
to support the findings of guilty and the aentenoe, e.nd recommend that 
the findings oi' guilty and the sentence be disapproved. 

2. When copies or the published order in this oe.se are forwarded 
to this office, together with the record of trial, they should be 
acoanpe.nied by the foregoing holding and this indorsem.ent. For convenience 
of rei'ereno• please place the file number of the record in brackets at 
the end of. the publiahed order, as follows1 

· ( CM 315523) 

l Inol THOMAS H•. GREEN' 
Record of trial Major General 

The Judge Advooa.te General 
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