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DEPARTMENT OF THE .ARMY (l)IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL 
WASHINGroN 25, D. C. 

JAGK - CK 325705 ()' .(: .., ~'-~· . 

UNITED STATES ) UNITED stATJiS CONSTABULARY 
) 

v. ) Trial by G.C.M., convened at 
) Paris, France, 3Jul71947. 

First Lieutenant JOHN T. ) Dismissal. and total forfeitures. 
FREDERICK, JR (0-1016927), ) 
Cavalry. ) 

OPINION ot the B:>ARD.OF REV!Df 
SILVEtS, 1lc:AFEE.and ACKROYD, Judge Advocatea 

1. The Board of Revin has examined the record ot trial in the caae 
ot the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

•
2. The accused was tr.led upon the following Charges and Specificationss 

CHARGE I: Violation·or the 61st Article of War. 

Spe'cification: In that let Lt. John T. Frederick, Jr., liq & Hq 
Det, 338th QI( Bn., did, while on temporary duty at Hqs, AGRC, 
Paris, France, absent himself without proper lean by tailing 
to return to his proper organization and station as directed 
from on or about 22 Febru.ar.r 1947 until 4 April 1947. 

CHARGE II: Violatien of the 94th Article of War•. 

Specification: In that 1st Lt. _John T. Fr~erick, Jr., CAV, 338th 
~ Bn, AGRO, did, at Paris, France, on or about 7 llareh 1947, 
present for approval and payment a claim against the United 
states by presenting to Captain J. E. Morenc7, F.D., United 
States Arrq, !inance officer at Headquarters, American Gravea 

· Registration Command, ErA, duly authorized to approve and pa, 
such claims, in thei, amount of $314.45 for base and longevit7 . 
pa7, foreign service pa7, subsistence allowance and rental · 
allowance, as being due hia for the period 1 Februar.r 1947 to 
28 February- 1947 inclu.siTe, totaling $344.20, less debit• 
totaling $29.75, and did receive pa,Y11ent therefor from said 
Captain J. E. Morene1, F.D., which claim ns false and fraudulent 
in that the said 1st Lt. John T. Frederick, Jr., was entitled. 
onl7 to base, longevit7, foreign service, subsistence allowance 
and rental allowance pa7 for the period tro.111 Febru.ary 1947 
to 21 February 1947, inclusive, and wu then known by the said 
1st Lt. John T. Fredericle Jr., to be false and fraudulent. 
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Be pleaded not guilty- to and was found guilty- ot all Charges and Speciti-
. catiem. Bo nidence or ~ prniow, convictions was introduced. He •a 

sentenced. to be dismissed the service and to !orteit all pay- IJl<i allcnraaeee __ 
due er to beceu dne. The reviewing authority appr01·ed the sentence and 
terwarded the record of trial !or action under Article of War 48. 

3. The accused was a member of the 338th Quartenauter Batt.al.ion. 
On 17 February 1947 the accused'• Battalion Commander i11ued letter erder• 
placing him on temporar7 duty with Headquartera, h.erican Grave• R1gi.1-
tration Command, APO ~, Pari1, France. TheH erden were to be ettectiT• 
on 18 February- 1947 and when the temporary- duty- was CQIJ.Pleted the accu.aed 
was to return to his organization (R. 6, Pres Ex: A). Captain H. BoH 
Bryan testified that between 17 Februar7 194.7 and 6 April 1947 he was the 
Adjlltant or the 338th Quartermaster Batt.alien. 'l'he Battalion was stationed 
at Neustadt, Ge:rmaey. He identified. the letter orders o! 17 Februa17 1947 
(Proa Ex A) placing -the accused on t•porary duty-. The accused left the 
organization pu.r8U&llt to the orders and thereatter the witne11 nenr saw 
the accused until 5 April 1947. Bet.ween 17 Februarr 1947 and 5 April 1947 
no further orders were issued. authorizing the accused to be absent from. 

.·the organisation (R. 6, 7, 8). .·· 

It was stipilated that it lrajor E~ K. FoDrOrth were present and sworn 
u a witnea1 he wolll.d ·teatit1 that the accused reported to h11 office, 
Fiscal Headq11arter1, AGRO, Paril, France, on temporary- dut1 to c-.plet.e 
aeae untiaished. businu1. Thia busine1s requiring the accused's presence 
1a Pari1 .was COlllpleted on. 21 February- 1947 and the nece11ar1 papers were 
aigned, witneased and deliTered to the accus~. Frea and after 21 
Febru&17 1947 Major Foxworth did not eee the accused (R. 8). 

It was stipulated that it Second Lieutenant Jack Firpo. were present 
and sworn as a witness he would teatity- that he apprehended the accused 
at the tinance oftice, Headquarters AGRO, Paris, France, about 1550 hollN, 
4 April 1947 (R. 8). 

It was stipulated that· it Christian B. J. Legand nre preeont ·and 
nora as a witness he would teatit1 "that he is .the chiet bookkeeper or 
the Finance Ottice, Headquarters, AGRO, Paris. That ·he knows the aec111 ed. 
That on 7 March 1947 the accused presented hillselt at the tinance office 

· and requested PAT !or the month ot February- 1947. That the witness tilled 
out accused.'• pq voucher tor Februa1'7 1947, baaed on intoraatiea. furnished. 
b,1 the acc111ed. That the accuaed. signed the Toucher on line 16. That the 
photostatic cop7 of P&f T0Ucller, marked Prosecution's Exhibit 1B1 for 
identiticatiea., is a copy et the TOucber prepared on 7 Kar.ch 1947 by- the 
witneaa. That the accuaed did not et.ate that he wu A.l'A'.>L during DJ" part 
ot Pobru.ar11947" (R. 9). . 

· It waa stipalatod that it Albert liiara-Luki were present and norn 
as a witnu1 ll• woald testit,T "that he is the .cashier o! the finance o!tice, 
Headquarter•, .AGRC, Paris, acting tor Capt,ain J. E. Morency-, Finance 
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Depa.t7, u. s. Anq. That he knou the acct1Sed. That on· or about 7 llarch 
1947 he paid the accused $314.45 upon presentation by the accused or a 
Pl-3' Toucher, the cop7 or which is Prosecution's Exhibit 'B'' for identifi
cati•n. That the witneas checked the signature of the accused on the pq 
Teucher against his AGO card and did not question him further" (R. 9). 

A photestatic cop7 of the pa7 voucher referred to in the above 
stipulatiens ns introduced as Prosecution's Exhibit B, without objection 
by the defense (R. 9). 

It was stipula.ted "that the document "Which I hold in rq hand, wllich 
is .marked Exhibit C !or identification, is a computation of the pq of 
the accused for the period Februar71 to 28 inclusive and the period 1 
February to 21 FebNarf 1947 inclusin, 9:11d that such cODlpa.tation hu been 
correctl7 made" (R. 10). 

The docUllent referred to in the abon stipulatioa waa receiTed. ill 
ffidence u Prosecution's ·Exhibit C witheut objection b7 the de!enae 
(R. 10). This exhibit showa that the 1ttal. pa;r ot the accused !c,r the 
period l Februar71947 to 28 Februar7 1947, leu credits, was $314.45 
and that the amount due the accused as pa,y and allowances !or the period. L 

l Februar7 1947 through 21 Februar)" 1947 less credits waa $213,15. The 
aaount o! $101.,30 was the Wlauthorized U10unt cl.ailled. and paid. 

4. The accused was warned u to his rights as a witness and elected. 
to teatit7 in bis own behal.t. He testified that he is 25 79ars o! age 
and that bis baa iB in Leuinille, Kentuck,1'. He was inducted int• the 
A.ray- 011 6 August 1942 and coraniasiened an o!ticer on 13 Karch 1943. Be 
went oTerseu en 30 Nonmber 1944 with the 69th DiTisien u a plateon 
leader and participated in two campaigns. Since hi• assignaent to the 
Grayes Regi.1tration Comu.nd he has been assigned as a Clu1 B Agent 
Finance Otticer and Aasbtant Headquarters CODlll&lldant ot the First Fielcl 
Cemaand. His dutiN were he&TT• He went to Paris to clue eut 1-.e 
!iD&Dce account• and to coap].et.e his returm. He coapleted. bi1 t~rary
dut7 in Parie on 21 February 1947 and bis orders required him to return 
te hie ercanisatien. He did not return to his organization and was uect 
witheut autberit)" !na 21 Februar7 ~947 to 4 April 1947. Hi• duti• u 
Clu1 B Agent Finance O!ticer required h1a to prepare PAT TCMCAen !er 
o!ticera and he wu t&ll:illar with the Ar,q Regulation pert;a1a1..ng to their 

· pa7 and allewanc... · When he draw his pa7 tor FebruarT 1947 he did mt 
N&liH that he wu aa.king a !al.le claia against the geTer:aau.t. He drn 
pe.7 011 30 Jue 1947 and on this Toucher he had the Finance Depart.aent 
deduct llOl.3() H that he would repa7 the gnen:imGt !or the amount 
erreneoualy' oyerdram. The detense ottered' a c•PT o! this pa7 Toucher 
in nidence u Deteue Emibit 1. Thi• Toucher shonl 

•(U) Due United ~"t.ates tor AWOL fr 22 1"eb 1+7 to 4 April 47 incl 
for error part o! pa7 and aln tr 22 Feb 47 to 28 Feb 47 incl on 
Feb/47 nu I unknown Jlarch 47 accta of J E Jlorenc;r Capt, F D $101.30• 
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The accused further testified that at the time ot his return to lrl.lltar,
contrel he had a railroad ticket wbich be intended to use in returning to 
his unit (R. ll-J.6). 

Upon the conclusion et the accused's testiaon,- both the prosecution 
and defense announced that the1 had no tu.rt.her nidence to otter. The 
court wae clesed and reopened to receive eTidence ot previous convictions 
and the personal data shown on the charge sheet (R. 16, 17). At this 
time the court permitted the defense to call -ntnesses in aitigation.• 
Captain H. Ross Bryan was recalled as a witneea tor the defense and 
testified that the duties ot accused included Clus B .tgent Finance 
Officer, Investigation Otticer, Surveying Otticer, Battalion S-2, Post 
Exchange Officer. The accused's standing witbin the organizatien aa to 
abilit7 and character ns in.the "aiddle third" and excellent. He would 
like to have the accused 1a his organization (R. 18). The deten8e also 
introduced a letter ot commendation trom the commanding otticer ot the 
Norn1 Detachment, First Field Comand, American (hooaTes Registration 
Cemmand to the accu,ed CQIDlllending hi.a tor his eerTices tr011 5 June 1946 
to 23 Jul7 1946 (R. 19, De! Ex 3). 

5. The eTidence ahou and the accused admitted that he was absent 
without leave troa his organization trom 22 Februar7 1947 to 4 April 1947 • 

.· In March 1947 he submitted a pa7 voucher and received P&1 ter the period 
·· ·'·'ot l Februar7 1947 to 28 Februar7 1947. The accused •s absent without 

leaTe durirlg part ot the month ot Februar7. An officer in such a statua 
is not entitled to pa7 and allowances., tor he has rendered no services 
to the goven:llllent tor wbich remuneration is due hi.II. (;to United States·. O.ode 
841),. The pq veucher submitted by the acc'18ed therefore reflected a 
false cla.ia. The evidence shows that the accused. received 1101.JO to 
llhich he was not entitled. The accused caused this $101.,30 to be deducted 
trom. his subsequent pay. This repayment howenr is not a defense to the 
otf'ense charged. (Cll 263258, ~., 41 m 221, 226). . · 

The ac~used testified that he did not realize that in presenting 
this voucher he ns making a false claim.;howfVer,the testiaon,., including 
his own, belles his lack of' knowledge ot the talsit7 ot the voucher. He 
testified that he was familiar with the regulation pertaining to the P&7 
ot otficers and that his dutiea required hill to prepare pa,y vouchers. He 
certainl7 knew that he ns absent without lean. · 

6. Records ot the Department ot the Ars:r disclose the accused to be 
25 3/l2 rears of' age and singl.e. He was inducted into the J.nay- en 7 
August 1942. On 13 Karch 1943 he was appointed and ccmmiuiened a eecond 
lieutenant Army ot the United States. He was promoted to first lleatenant 
on 1 April 1945. His etticiency reports are superier and excellent except 
the one tor the period ot 1Januar71947 te 23 .l.prll 1947 which 1a un
satiataetor7. 
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•7. The court was legall.7 constituted and had jurisdiction over the 
accused and the offenses. No errors injuriouel,- attecting the substantial 
rights ot the accused were committed during the trial. The Board ot 
Review is of the opinion that the record of trial is legal.17-.sutticient 
to auppcrt, the findings ot gailt7 and the sentence and to warrant con
!iraatlen o! the sentence. Dismissal is authorized upcn a conviction o! 
a violation of .Art.iclee of War 61 &Dd 94. · • 

Judge Advocate 

~ l:::tf\',:0p<, Judge Advocate 

Judge Advocate 

_,_ 
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JAGK - CM 325705 1st Ind 

JAGO, Dept. of the Ar:ny, ·,rashir..r:;ton 25, D. C. 

Tvs Secretary vf the A.rm:y 

1. Pursua...11t to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith the record of trial and the opinion of the Board 
o~ Review in the case of First Lieutenant John T. Fredrick:, Jr. (0•1016927), 
Cc.vnlry. 

2. Upon tris.l by general court-martial this officer was found guilty 
of absence without leave from 22 February 1947 to 4 April 1947, in violation 
of Article of War 61; and of presenting a false claim against the United 
States for pay and allowances for a portion of the time he was absent without 
leave, in violation of Article of ~r 94. No evidence of previous 
convicticns was int_roduced. He was sentenced to be dismissed the service 
and to forfeit all pay and allowances due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial for action 
under Article of War 48. 

3. A summa.ry of the evidence may be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the sentence 
and to warrant confirmation thereof. 

The accused was absent without leave from his organization from 22 
February 1947 to 4 "1pril 1947. In March and-while absent without leave 
the accused presented a pay voucher to a finance officer and drew full 
pay for the month of February 1947. He was not entitled to pay for the 
period of time he we.s absent without leave and on this voucher he drew 
$101.30 to which he was not entitled. Re admitted his absence without 
leave and the faot that he presented the voucher -which included a claim. 
for pay and allowances for the period 21-28.February, but stated that he 
did not realize he was presenting a false claim against the Gover:cment. 
The $101.30 was, prior to trial, deducted from subsequent pay due the 
accused. The repayment of the money is not a defense to the charge of 
whi oh he was convicted. · 

4. On ll September 1947 a Board of Medical Officers convened at the 
317th Station Hospital USAF in Europe, Wiesbaden, Germany, found the accused 
to be legally sane in all respects but diagnosed his condition as "anxiety 
reaction, acute severe, evidenced by alcoholism, depress.ion, flight from 
problems and impaired judgment." 

5. Correspondence from the Commanding General of the .American Graves 
Registration Command, European Theater indicates that since the trial of 
this case the accused was absent without leave from 23 July 1947 to 25 
August 1947. 

6 
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6. I recommend that the sentence be confirmed• but the forfeitures 
adjudged be remitted and as thus modified the sentence be carried into 
execution. 

7. Inclosed is a fo:nn of action designed to carry into execution the 
foregoing recommendation should it 'Jneet with your approval. 

2 Inola THOMAS H. GREEN 
1 Record of. trial Major General 
2 Form of action The Judge _Advocate General 

(( GCWD 48, 19 Nov 19h7) 

• 
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IEP.lRrl!l!;Nl' OF THE ARMY 
In the O!.t'ice or The Judge .A.dvocate Gemral 

Washington 25, D. c. 

JA.GH - CM 325712 
f .• -

UNITED ST.A.TES ) l&\RliNAS BONlNS COMMAND 
) 

v. ) Trial by o.c.v., convened at 
Guam, Marianas Islands, 2

Second Lieutenant J.A.MES E. ~ September 1947. Dismissal 
DORGAN (0-1997061), Medical ) 
.A.dministrative Corps ) 

OPINION or the Bc».RD OF :REVIEW 
HCfl'TENSTEIN, O'BRIEN, and LYNCH, Judge Advocates 

1. Tbs Board ot Reviell' has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to.The Judge 
Advocate Gemral. 

2. Accused was tried upon the follorlng Charges and Specifications 1 ' 

CHA.RGE I1 Violation of the 85th Article of War. 

Specifications In that Second Lieutenant James E. Dorgan, 
Medical Administrative Corps, 22nd Station Hospital, 
APO 246, on or about 4 .A.ugust 1947, found drunk while 
on duty as Mess Officer. 

CHA.BGE II1 Violation or the 96th Article of War. 

Specification: In that Second Lieutenant James E. Dorgan, 
:Medical A.dministrative Corps, 22nd Station Hospital, 
APO 246, was, at 22nd Station Hospital, APO 246, on 
or about 4 August 1947, drunk in uniform in a public 
place, to wit the Little Club Ca.ducean, 22nd Station 
Hospital, A.PO 246. 

He pleaded not guilty to, and was found guilty or, all Charges and Spec
ifications. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record of trial far action under Article 
of War 48. 



,..tio) 

3. Tm Beard of Re,.iew adopts the •t.atement ot the evidence and 1n' 
contained in the review of tbl Marianas BonirJI COJmll!Uld Judge AdTocate 
dated 14 September 1947, 1ll. th the ucepti<m. that 1n the portion of para
graph 2b _set f01•th on page 3 of th5 review, the word ~itneH• should be 
1ubstituted for the word •accused,• wberewr the latter word appears. 

4. Record.II of the .Army sbOlr t.hat accused 18 37 yeus of age and 
married, nth· a dependent in 1.ddition to hi.a wife. He is & b._"\gh school 
graduate and in civilian life was employed in sales work and ot!ice 
anagemant. He had enlisted service from 2 Sept;ember 1943 to 28 March 

. 1945 vben he RS cClllDliasioned a second lieutenam;, J..nq of the United 
States. Since 28 l4arch 1945 he bas received tbrea "Excellent• "rticieccr 
rat:!J::I s and om •very Satiatr.ctaey.• 

5. The court was legally' constituted and bad juriadiction of the 
person and the otfanses. No errc:ns injurious~ s.f.tecting the substantial 
rights ot accused we:r,e co:mitted. The Boe.rd ot lltvin 18 of the opinion 
that the record of trial is legally su!ficient to support the findings of 
guilt1 and the untence and to warrant confirmation of the sentence. ! 
aentence to d;ta.nissal 1a manda.tacy upon conviction of a -wartims violation 
or the 85th Article of Wal•, and, euthorized upo:c comiction of a viol.Ation 
of the 96th Article of War. 

-l)f~~· , J~dge ld~ocate 

• Juoge ld,.ocate,~fl !JIL.41 
--t-~....1 ...-,,,,a1.i;r->&:.o.>i;;:_.._____,,, Judge ldvocate..., c::._L· 
/P 

2 
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JAGH - CM 325712 1st Ind 

I '(>•·,· i'!JAGO, Dept. of the A:rmy, Washington 25, ~- C. 
~I; ' 

TOa The Secretary or the 'A;rmy 

l. Pursuant. to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted the record of trial and the opinion o! the Board of Re
view in the ease of Second L~utenant James E. Dorgan (0-1997061), Medical 
Administrative Corps. 

. . 
2. Upon trial by gemral court-martial this officer was found guilty 

of being found drunk while on duty as mess officer (Chg I, Spee); and of 
being found drunk in unifann in a public place, to wita an enlisted men's 
club (Chg II, Spec). He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under .Article of War 48. 

3. A summary of the evidence may be fQl?ld in the review of the Staff 
Judge Advocate which was adopted., with a minor exception noted., in the 
accompanying opinion of the Board of Review as a statement of the evidence 
and law in the case. Tba Board of Review ia of the opinion that the record 
of' trial is legally sutf'icient to support the findings of guilty and the 
sentence and to warrant confirmation· of the sentence. I concur in that 
opinion. 

On 4 August 1947 accused was on duty as mess officer at the 22nd Sta
tion Hospital. it about 09.30 hours accused was seen drinking from a 
whiskey bottle in the noncommissioned officers' quarters. Subsequently 
during his tour of duty accused was found at the bar in the enlisted men I s 
club by First Lieutenant Edward V. Paine. There were a number of enlisted 
men pr-esent. Accused requested Paine to sell him some beer but ~ request 
was refused. .Accused had tb!I odor of alcohol on his breath a.rd bis physi
cal actiom., speech, and the appearance of his eyes nre not normal. 
!ppraximately tlfO hOurs later at l.315 Lieutenam; Paine returned to the 
enlisted men's club and found accused asleep in a chair, his clothing was 
disbneled and his bat was under hi• feet. Lieutenant Paine had to aha.kB 
accused and shout in order to oaken him. Medical f'lxandnation ot accused 
an hour later showed that be was intoxicated. · 

4. Accused is .37 yeara of age and married. He completed high school 
and had employment in sales work and office management. He bad enlisted 
senice trom 2 September 1943 Ulltil 28 March 1945 when be us commissioned 
a second lieutenant., A.nq o:t the .United States. Efficiency ratings of' 
record are "Excellent• tor the period 28 March 1945 to 30 June 1946., and 
•very Satisfactory" tor the period from 2 .April to 20 June 1947. 
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5. I recommend that the sentence be confirmed but, in view of all 
the circumstances of the case, recommend that it be commuted to a 
rep:r:imand and forfeiture of $100 pay per month for four months, and that 
the sentence as thus commuted be carried into execution. 

If this reco~ndation is approved I propose to initiate action to 
effect the officer's immediate relief from active duty through adminis
trative measures. 

. 6. Inclosed is a form of action designed to carry the foregoing 
recarurendation into effect, should such re~ommendation meet with your 
approval. 

•
2 Incls . TH01~ H. GREEN 

l - Record of trial ~--~ . Major Gereral 
2 - Form of action The Judge Advocate ~neral 

( GCMO 66, 2 Dec 1947), 

• 
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iJEPARI'MEtJI' OF THE ARMY 

In the Office of The Judge .ldvocate General 
Washington 25, D. c. 

JAGH - c:,,,: .32572.3 
.; 

UNITED STATES ) IIB:A~UARTE..B.S COll'.AND 
) EUROPEAN COMMA.ND 

v. ) 
) Trial by G.C.M., convened at 

Technician Fourth Grade WILLIAM H. ) Frankfurt-am....;.;ain, Germany, 
ONEY (.35237850) and Private OLIVER) 2.3-24 July and 4 August 1947. 
T. DALLlr,AN (.37037264), both or ) Each: Forfeiture of Forty
567th Co~.posite :ervice C9~pany, ) Dollars (,j;40) for three (.3)
Cont::i.ncntal Base Section, European ) months and confinement for 
Connnand, APO 807, U. s. Army ) three (.3) Il.lOHt.hs. Post 

) Guardhouse 

OPINION of the EO.AJlD OF IEVJEW 
HDrTENSTEIN, 0 1BRJEN, and LYNCH, Judge Advocates 

1. The record of trial in the case of the above-named soldiers, hav
ing been exam.tned in the Office of The Judge Advocate General and there 
found legally insufficient to support the findings and sentence as to each 
accused, has been examined by the Board of Review, and the Board submits 
this, its opinion, to The Judge Advocate General. 

2. The accused were jointly tried upon the following Charge and 
Specifications s 

CHARGE: Violation of the 93rd Article . of War. 

Specification 1: In that Private Oliver T. Dallman and Technician 
Fourth Grade William H. Oney, both of 567th Composite Service 
Company, Continental Base Section, European Command, acting 
jointly and in pursuance of a common intent, did, at Bad 
Nauheim, Germany, on or about l May 1947, feloniously, take, 
steal, and carry away the follOYTing property of the total 
value of more than ~50.00: One (1) Saba Radio, value about 
~.o.oo, and one (l) Electric Record-player, value about • 
$30.00, the property of Professor Weber; and one (1) Alarm 
clock, value about $5.00, one watch with silver case, value 
about $,'.3.00, and various medical tools an<i. instruments, 
value about $10.00, the property of !Cr. Schadeck, Bad 
Nauheim Medical Institute. 
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Specification 2: In that Private Oliver T. Dallman and 
Technic ia.n Fourth Grade William II•. Oney, both of 
567th Co:mpo::ite Service Company, Continental Base 
Section, European Command, acting jointly and in 
pursuance or a conmon intent, did, at Bad Nauheim, 
German7, en or about 2 J.:ay 1947, unlawfully enteY 
the buildirlf; cf the German J.;edical Institute, with 
intent to commit a crimir.al offense, to wit, larceny 
therein. 

Each accused pleaded not gu:l.lty to the Charge and Specifications and each 
was found guilty of Specification l, ~xcept the.words following "steal 
and carry_ away," substituting therefor the words "one electric record
player of a value less than twenty ($20.00) .dollars, property of Professor 
Weber,n of the excepted ~ords not guilty, of the substituted words guilty; 

· of Specification 2 guilty, am guilty of the Charge. Evidence of three 
previous convictions was introduced as to Oney and one previous conviction 
~ to Dallman. Each accused was sentenced to confinement at hard labor 
for three months and to forfeit forty dollars per month for a like period. 
As to each accused, the reviewing authority approved only so much of the 
findings as involved findings of guilty of disorderly conduct tending to 
bring discredit upon the military service, in violation of the 96th Arti
cle of War, approved the sentence, ordered· it executed, and designated the 
Post Guardhouse, Headquarters Command, European Command as the place of 
confinement. The result of trial was promulgated in General Court-Martial 
Orders No. 95, Headquarters Command, European Comm,.nd, ll September 1947. 

3. The only question presented for consideration is whether the find
ings of guilty as app:-oved by the reviewing authority involve offenses which 
are lesser than and necessarily included in the offenses for which each 
accused was arraigned. · 

A court may make findings with exceptions and substitutions prOYided 
that such action does not change the nature or identity of arv offense 
charged, ·or where the evidence fails to prove the commission of the of
fense charged but proves the commission of a lesser offense necessarily 
included within it (CM 271392, Ebarb, l BR (NATc,...w:'O) lOJ; YCY 1928, par 
78£). This rule applies equally to the power. of, the re"V'iewing authority 
(CY 323728, Wester). (See also MCM 1928, par 78g; CM 221993, Baker, lJ 
BR 261). . 

In CM 323728, Wester, accused was charged with an assault 'With in•. 
•. tent to do bodily harm with a dangerous instrument, to wit a a knife. 

The court by exceptions and substitutions found accused guilty of being 
· disorderly in a public place under such circumstances as to bring dis

credit upon the military service in violation of the 96th .Article of 
War. The Board of• Review, in holding the record of trial legally in
'suf'f'icient to support the findings of guilty and t.he aentence, atated1 
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(1.5) 

"* * * Although it may be said that every assault is a 
• breach of the peace and thus a disorder, it certainly does 

not follOW' that every disorder involves an assault. Hence, 
under the specification as redrafted by the court, even if 
we exclude therefrom the words 'in a public place, 1 accused 
may have been found guilty of some disorder not neces8arily 
extending to or included in an assault. 

"From this case may be derived the rule that the par
ticular offense found in order to be properly considered a 
lesser included ortense of tl'Bt charged must not only con
tain at least one of the elements necessary to be proved 
in the offense charged but must also necessarily exclude any 
element not found in such offense •. It is not within the 
power of either the court or the reviewing authority to find 
an accused guilty of an offense which is any way open to an 
interpretation that it may decry acts with which he was not 
confronted upon his arraignment (MCM, 1928, par. 78,£) •11 

Applying the foregoing principles, it is apparent that the reviewing 
authority's action in the instant case introduced an offense, the elements 
or -which are not neces8arily included in the offenses charged. 

4. For the foregoing 
I 

reasons, the Board of Review is of the opinion 
that the record of trial is' legally insufficient to support the sentence 
as to each accused. · 

Judge Advocate 
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--------------------------------------------------

JACH - CY 325723 l~t Ind ~OV2 51947 

JAGO, Department of the ~, Washington 25., D. c. 

T01 Secretary of the- 1rmy 

1. Herewith transmitted tor your action under Article or War 50½., 
as amended by the act o! 20 lugust 1937 (50 Stat. ?24, 10 me 1522), is 
the record or trial in the case of Technician Fourth Grade William H. 
Oney (35237850)., and Private Oliver T. Dallman (37037264)., both o! 567th 
Composite Service Company, Continental Base Section, European Com.and., 
APO 80?, u. S • .lrmy. 

2. I concur in the opinion of the Board of _Review and recommend 
that tre findings of guilty and the sentence be vacated, that all rights, 
privileges, and property of which the accused have been deprived by 
virtue of the findings and sentence so vacated be restored. 

J. Inclosed is a form of action designed to carry into effect this 
recom.."'lendation should such action meet with your approval. 

2 Incls THWJJ.S H. GREEN 
l - Record of trial Major General 
2 - Form of action The Judge . .ldvocate General 

( GCr,lO 76, D.A., 3 Dec 1947) 
f 
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.. 
- •, DEPARTI.':ENT OF THE ARMY -) 

IN __..it, OFFICE· OF THE JUDGE .ADVCX::ATE ..,..JIBIW, (17)
WASHINGTON 25., D. C. 

OCT 1 7 1947-

JAGQ- CM 325739 

UNITED STATES ) 88TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 

Staff Sergeant 
F.A::rlON S. MORIN 

) 
) 
) 

Gorizia., Italy, 26 June 1947. 
MORIN : Dishonorable dis
charge and confinement for 

(RA 38092637)., and 
Private First Class 

) 
) 

three (3) years. Penitentiary. 
TALIMAN: Dishonorable dis

ROBERT B. TALIKAN 
(RA 12273035), both of 
788th Ordnance Light 
IJaintenance Company, 88th 
Infantry Division. 

) 
) 
) 
) 
) 

charge and confinement for 
two (2) years. Federal Re
fonnatory. 

HOIDING by the BOARD OF REVIEW' 
JOHNSON., SCHENI<EN and KANE, Judge Advocates 

l. The record of trial in the case of the soldiers named above has 
been &aminad by the Board of Review and the Board submits this, its 
holding, to The Judge Advocate General. 

2. Accused were tried jointly upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 94th Article of War. 

Specification .1: In that Staff Sargeant Ramon s. Morin, 788th 
Ordnance Light llaintananca Company and Private First Class 
Robert B. Tallman., 788th Ordnance Light l!aintenapce Company., 
acting jointly., and in pursuance of a common intent, did, 
at Cividale, Italy on or about 19 May 1947, feloniously 
take, steal, and carry away four (4) tires, 600xl6, 1iilitary, 
Goodyear, serial numbers WY4931, 567LC041, l59MJA60 and 
809L3945, one (1) tires, 6oOxl6.JJ:ilitary, Master Grip, 
serial number 8El25117., two (2) tires, 600.xl6 Military, 
Firestone, serial nwnbers, 075992.AK and 085968AK, one (1) 
tire., 6o0Xl6 Milltary, Brazil, serial number 82338027, each 
of the value of about ten dollars and fifty four cants 
($10.54)~ two (2) innartubes 6o0xl6, each of the value of 
about one dollar and eighty cents ($1.80)., six (6) inner- -
tubas 750X20, each of the value of about three dollars an~ 
three cents ($3.03), one innertube 900xl6, of the value 0£ 
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about three dollars and forty six cents (~3.46) and one 
(1) disc and wheel assembly of the value of about six 
dollars and six cents ($6.06), the tota.l value of about 
one hundred fifteen dollars and sixty-two cents ($115.62), 
property, of the United States furnished and intended for 
the military service thereof. 

Specification 2: in that Staff Sergeant Ramon s. 1:orin, 788th 
Ordna_~ce Light Maintenance Company and Private First Class 
Robert B. Tallman, 788th Ordnance Light Maintenance 
Company, acting jointly, and in pursuance of a common 
intent, did, at Torreano, (~dine), Italy, on or about 19 

. May 1947, wrongfully and lmowingly sell four (4) tires, 
6ooxl6 Military, Goodyear, serial numbers 1A2Y4931, 
567LC041, 159MJA60 and 80913945, two (2) tires, 6oox16, 
Military Firestone, serial numbers 075992AK and 085968.AK, 
one (1) 6ooxl6, Military, Master Grip, serial numbe.r 
8El25117, one (1) tire, 600xl6, Military Brazil, serial 

'number 82.3.38027, each of the value of about ten dollars 
and fifty four cents ($10.54), one (1) innertube, 6oOxl6~ 
of the value of about one dollar and eighty cents ($1.80) 
and one (1) disc ,and wheel assembly of the value of about 
six dollars and six cents ($6.06) total vtlue of about 
ninety-two dollars and eighteen cents, ($92.18) property 
of the United States furnished and intended for the mili
tary service thereof. 

CHARGE II: Violation of the 96.th Article of War. 

Specification: In ~hat Staff Sergeant Ramon s. Morin 788th 
Ordnance Light Maintenance Company and Private F:irst 
Class Robert B. Tallman, 788th Ordnance Light Maintenance 
Company, acting jointly, and in pursuance of a common 
intent, did, at Torreano, Italy, on or abou~ i9 :May 1947 
w:rongfully and lmowingly attempt to sell one (1) inner
tube-6o0xl6 of the-value of about one dollar and eighty 
cents, ($1.80), six (6) innertubes 750x20 each of the value 
of about three dollars and three cents, ($.3.03), one (1) 
innertube 900xl6 of the value of about three dollars and 
forty six cents ($3.46), total value of about twenty three 
dollars and forty-four cents, ($23.44), property of the 
United States furnished and intended for the Military 
service thereof. 

Each accused pleaded not guilty to and was found guilty of all Charges 
and Specifications. No evidence of any previous convictions was intro
duced. Each accused was sentenced to be dishonorably discharged the 
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service, to !orfeit all pa-, and allowances due or to become due, and· 
accused Morin to confinement at hard labor tor tbree :,ears and accuaed 
Tallman to confinement at bard labor tor t,ro ;rears. The NTiewing 
authority ~sapproved so mnch of the f'in<ljDgs of guilty" of Specifica
tion _l, Charge I, &J finds each accused guilty of larceny of two (2) 
tires, 600 x 16, :Military, Gooct,ear, serial numbers l59MJA60, 809L.3945; 
one tire 600 x 16, Military- Brasil, aerial munber 82338027; each of 
the Talu• ot about ten dollars and fitty-tour cents ($10.54); and 
larcel'l',Y' ot propert,r of a total Tal.ue in excess ot eighty-.tou.r dollars 
($84.00) and disapprond so much of the f'iDdingJt ot guilty of Speci
ficatio11. 2, Charge I, as finds each accused guiltT o:t wro~ and 
knowing]¥ selling t1ro (2) tires, 600 x 16, llilitar,y, Gooey-ear, aerial 
mJmbers, l5CJLJ160, 009L3945; one tire 600 x 16, llilitar;r Brazil, serial 
number 8233802?; each of the value ot about ten dollars and fifty-tour 
cents ($10.54); and of wrongtul4 and knowing]¥ selling property- ot a 
total value 1n excess ot sb:t,y dollars and fitty-six cents ($60.56), 
apprQTed the sentence as to each accused, designated the United States 
Penitentiar;r, Lewisburg, Pel'lnsylvania, as tJie place of confinement for 
accused Morin and the Federal Bsfomato17, Chillicothe, Ohio as the 
place of confinement for accused Tallm~t mid forwarded the record o£ 
trial tor action under Article of War ,or. · 

3. On 19 Jla;y 1947, the tll'O accused were engaged in hauling a
serviceable tires !ran a warehouse in Cividale, Ital¥, to a salvage · 
lot llhere the tires nra collected for sale to Italians through AlWt 
(R. 10). Upon leart.ng the warehouse with a load of tires, accused wre 
.follond bl" CIC agents (li. 15). Th• truclc did not go to the salnge lot 
but turned ·off and went to a place called Torreano where senral tires 
were lllUOaded and taken into a house (!. 17, 22). After le.aTing 
Torreano, the accused's truck was chased and stopped, and accused 'QN . 
ordered to return to the area 1lhere the;r had disposed ot the tires. 1'h1y 
returned to a bar aIXl identified one of· the Piccaro brothers as the 
receiTer of the tires (R. 25). :Sight t.ires nre recoffred, one of 11bich 
consisted of a COJRplete llheel assemb'.cy "Id.th inner-tube (11. 26). These 
eight tires *1d one wheel together with ten tubes fOWJd. in accused'• 
t.ntck, wan Nceind in mdenc• (R. 41; -45). . ' 

Francisco Piccaro, au Italian civiliaa, testified that accused Karin 
sold bill the tires mentioned abon tor so,ooo ~·· In addition, ac
c111ad Morin ·tried to sell him. two broken innertubes but he 110uld not btt;T 
them (R. 29-31). When accused Korin was taken into· custody as abOTe 
mentioned, .h• surrendered 501 500 lires.wbieh wen placed 1n an ennlope 
and re ceind in erldence (ll. 42, 43; Ex. ll). . 
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Pretrial statements made by each accused wen received in evidence 
without objection (R. 50). In these statements both accused admitted . 
taking the tires and selling them to an Italian in Torreano for 50,000' 
lires _(Exs. 3 and 4). 

The court took jud:i.cial notice of the value of tins, tubes, and· 
llheel ·assep]bly as sholfn in the Ordnance Pricing Catalogue (R. 9). . 

4. Two questions are presented in this record of trial; (1) 
whether the sale of the·tires and the attempted sale of the tubes nre 
separate offenses and (2) whether the court's finding of value a~ ap
proved by the reviewing authority- is supported by the evidence. 

The only evidence as· to the attempted sale of innertubes (Spec • ., 
Charge II) is the testimony of Francisco ~iccaro that accused Morin 
tried to sell him two broken innertubes but he would not buy them (R. 31). 
It is apparent from all the circumstances in the case that the offering 

· of the tires and tubes 11as in effect a single transaction. Paragraph 
80a, Manual for Courts-Martial, provides: 

11 It the accused is found guilty- of two or.more offenses con
stituting different aspects of the same act or omission., the 
court should im_pose punishment only with reference to the act 
or omission in its most important aspect.•, 

This provision has been held to be •a positive· and mandatory rule of .limi
tation" {CM 313544, Carson, 5 Bull. JAD 202) and therefore, the maximum 
punishment authorized for the sale ot the tires and the attempted sale of 
the tubes (Spec. 2, Charge I, and Spec., Charge II) JIUBt be limited to 
the maximum authorized punishment for the more important aspect o.t' these 
two o.t'fenses. 

In regard to the question ot value, the values r.lleged 1n the speci
tieaticns a.re identical with the Government Price Lists for 1!!!!' •tiNs, 
tubes and whaels. 11 It is undisputed that these "tiNs, tubes, and wheels• 
were the property ot the United States furnished. and intended tor the 
military- service. 

Howwver, the evidence is clear and uncontradicted that all o! the 
property -.as •salvage iteu" and ...as being transported !rem the warehouse 
in the Ordnance Com.pa.zcy- · arfta to a •dump" where property of this character 
was being collected for sale as salvage. In f'a~t they hfd been used by 
the Oovemment to the extent that they nre no longer considered service
able and theretors nre being sold as salvage. Under such circumstances 
it was obvious error f'or the court to .t'ind the value of the 1tams fu 
questicn to be the same as the replacement price for new items as stated 
in Goverment Price Lists. The theor., that the value as stated 1n 001-

ermnent Price Lists may be used b7 the court. in finding the Talue ot 
Government property alleged to han been stolen or sold ia baaed on the 
fact that such property is distinctive in character and usual.ly ·has no 
fixed value on the open market and therefore its replacement cost to the 
Government is a ·proper measure ot its value. Such theocy., honnr, cannot 
be .applied where the nidence is clear that the property alleged to have 
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· bean stolen is salvage and reel.aimed items which are no longer in 
serviceable condition and the value of which is obviously much less than 
the oost of its replacement in kind by new and unused property (CM 195454, 
Fisher, 2 BR 241 and cases therein cited.) 

The only other evidenoe in the record as to the value of the 
property in question was the testimoey of Captain Stovall that the value 
of the tires in question in the open market in Italy would be higher than 
the Government Price List values and that the tires were sold by. ac- · 
cused for 50 ,ooo lire to Italian civilians. It has been unii'ormly held 
bj" the Board of Review that the testimony of a witness as to the value 
of property is not. competent unless he is an expert. or has special 
knowledge on f.he subject (CY 268007, MoKinnez, 44 BR 205). There is no 
nidence in the record that Captain Stovall was so qualified. The fact 
that the stolen property was sold to Italian civilians in an obvious 
•black market" ti-ansaction is insu.rticient.to establish the true market 
Talue of the property and proof of value cannot be sustained by reason 
of the fact that the property itself was offered in evidence. To pennit 
the court on its inspection alone to find definite market value of 
articles ":would be to attribute to the members of the court technical 
and expert trade knowledge llb.ich.it oannot leg~ be assmed they pos
sessed• (CM 208481, Ragsdale, 9 BR 13; CM 209131, Jacobs, 9 BR 69). 

It necessarily follows therefore_ that the findings by the court of 
the value of the property described in·all three Specifications is not 
sustained by the evidence. The evidence supports only findings that the 
stolen property alleged in each Specification had some Talue not in excess 
of $20. The max:lmum confinement at hard labor authorized by the Table of 
Maximum Punishments for larceny, wrong:f'ul sale of stolen property, and 
wrong:f'ully attanpting to sell stolen property of ·a T&lue of $20 or less 
is six months for each offense. 

' The only other questicm for consideration is whether the failure of 
the court to swear witnesses Desa and Tinsle;r constituted error which 
prejudiced the substantial rights of the accused. Neither of these two 
Witnesses testified as to any material issues in the case and the guilt 
of each accused as to Charge I and the Specifications thereunder is proved 
beyond any reasonable doubt by other sirorn- and competent testimoey, in
cluding the full confessions of accused which admit these offenses and 
llhich lr8re obtained after a thorough and adequ.ate -.arhing as to their 
rights under the 24th Article of War. Under these circumstances failure 
to swear these two witnesses does not constitute fatal error as the legal 
evidence in the record is of such quantity and quality as practically to 
compel in the minds of conscientious and reasonable men the ·findings or 
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guilty (CM 258073~ Allen, 5 BR (ETO) 235,- 3 Bull_. JAG 185; CM 2391.33 
McMahan, 25 BR 55} and cases therein cited. . 

.Aa each or.tense or which accused were convicted can legally 
sustain confinement at hard labor £or a peri<>si not in excess ot six 
months., confinsnent in a penitentiary., Federal retormato:ey or co:r
rectional institution is unauthorized as confinement imposed under 
separate Specifications cannot be aggregated so as to authorize 
penitentiar,r confinement (CU 187850., Ta,lor, 1 BR 99). 

5~ · For the reasons stated above., the Board of Review holds the 
record ot trial is legal.4r sullicient to support th• findings of guilty of 
the Charges and only so niuch of the findinia of guil-cy- ot each Specifica-
tion as to each accused relating to Talue as involTes a .finding that the 
property described in each Specification was of some valne not in excess 
of $20., and legall1' sufficient to support only so much of the sentence 
as to each accused as inTOlris dishonorable discharge, forteiture of all 
pa::,- and allowances due or to beoou due., and co~ineunt at hard labor at 
some place other than a penitentiar,, Federal retormator,r or correction
al institution tor one Y98l" • 

. 
----....-~...,________.,Judge .AdTocate 

6 

http:legal.4r


J AGQ - CM 325739 1st Ind 

NOV-~JAGO, Dept. of the A:rmy, Washington 25, D. c. 

TO:' Commanding General, 88th Infantry Division., APO 88., 
c/o Postmaster., New York, New York 

. l. In the case of Sta££ Sergeant Ramon s. :Morin (RA 38092637) 
and Private First Class Robert R. Tallman (RA 12273035)., both of 
788th Ordnance Light Maintenance Company, 88th Infantry Division., I 
concur in the foregoing holding by the Board of Review and recommend 
that only so much of the findings of guilty as to each accused of 
the Specifications, Charge I and the Specification, Charge II, re
lating to value be approved as involves findings that the, property 
described in each Specification was of some value not exceeding $20, 
and that only so much of the sentence as to each accused be approved 
as .provides £or dishonorable discharge, forfeiture of'al.l pay·and 
allowances due or to become due, and confinement at hard labor for one 
year in a place other than.a penitentiary, Federal reformatory or cor
rectional institution. Upon taking such action you will have au tho~ 
i ty to order execution of the sentences. 

. 2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at-. 
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(CM 3257.39). 

u~ 
THOMAS H. GREEN 
Major General 
The Judge Advocate General 

Incl 
R/T 
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DEPA.RT'.Ml::m: OF TEE ARMY 
In the Office of The Judge Advocate General (25),washington 25, D. C. 

JAGK - CM 325757 
2 DEC 1947 

UNITED STATES ) 6th INFA:t-l"TRY DIVISION 

v. ~ 
) 

Trial by G.C.M., convened at Pusan, 
Korea, 21 August 1947. Dishonor

Staff Sergeant BURA T. JESTER ) able discharge (suspended), total 
(RA 34920320) and Private JOHH ) forfeitures and confinement as to 
T. CH.:::'\ISfL\.H, JR. (RA 14233941), ) accused Jester for three (3) years, 
both 6th ~uartermaster Company, ) and as to accused Christian one (1) 
6th Infantry Division, .APO 6 ) year. Disciplinary Ba~racks. 

HOLDING by the BOARD OF REVIEW 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

1. · The record of trial in the case of the above-na..'llBd soldiers has 
bee~ examined in the Office of The Judge Advocate ·General and there found 
legally sufficient to support the finding and sentence as to accused 
Jester, and legally insufficient to support the finding ani sentence as 
to accused Christian. The·record has now been examined by the Board of 
Review. 

t. 

2. Accused Christian was tried upon the following charge and specifica
tiona 

CHARGE& Violation of the 94th Article of War. 

Specifications In that Staff Sergeant Bura T. Jester, 6th 
~uartermaster Company, 6th Infantry Division APO 6, and 
Private John T. Christian, 6th Quartermaster Company, 6th 
Infantry Division APO 6, acting jointly and in pursuance 
of a c·ollllllOn intent, did a.t APO 6 on or about 29 May 1947, 
feloniously take, steal and carry away seventy three (73) 
sheets value of over fifty dollars (i50.00), the property 
of the United States intended for use by the Military 
service thereof. 

He pleaded not gµilty to and was found guilty of the specification and 
the charge. Evidence of one previous conviction . was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due, and to be confined at hard labor 
at such place as the reviewing authority might direct for a period of 
one year. The reviewing a.uthori ty approved the sentence and ordered it 
executed, but suspended that portion thereof adjudging dishonorable dis• 
charge until the soldier's release from confinement, and designated the 
Branch United States Visciplinary Ba.rra.ck.s. Camp Cooke. California, or 
elsewhere as the Secretary of War might direct. es the place ot confine
ment. The result ot trial was promulgated in General Court-Martial Orders 



(26) 

No. 60, Headquarter• Sth Inf'&D.try D1Tidoa, 8 September 194.T. 

3. The eTideue tor the pr0Houtio1 ia a\Dlllll&rl.a.94 u toll..-11 

AR iaTI1ntory or the auppliea of aoouaed' • organiia.tio:n., oompleted 
6 June 1941, ahOIIV'ed a. ahortage of a.pproxiJU.tel:, TO aheeta. lio prior 
invel:ltor7 ahc,;red a. ahorta.ge or aheeta (R 16,lT). . 

On th• eTeuing ot 29 lfay 1947 a. gard, PriTate Fir11' Clua Benford, 
aaw aome KorH.na oa.rrying a bWldl• urea• the railroad vaolca near hi• 
post. The:, ••r• about 76 ya.rda aa7 troa him ud ott hi• poat Yhioh he 
oould :not lN.Te. He ohallenged them and th•;r raa oft, d.nppiag the ltumle. 
The bundle looked like a b'Ul'lap 1aok. Thia incident ooo\U"red. at ao.n 
Ta45 p.a. Upon relief at 8100 P••• the g1ard reported the ~noiieat w · 

. aoouaed Jeater, who wu aergea.nt ot the guard. (R 61 6}. 

About 8160 p.a. aoouaed Jeater had PriTa.te Fi.rat ClaH West relieTe 
aoomied Chriatiu at Poat· #1 tor abeut 16 mi:attiH. Poa-v fl waa at '\be 
Dia,atoher'• Shack •1n. tm Q.v.• While he wu on thia post-, PriTao 
Firat Clau \feat ,....- 3 or 4 Tehiolea go ou-t the gate, bin he did ut lcuw. 
the oooupa.uta of the Tehiolea (R 8, 9). Weai; had. previoual;y bee:a. Oll guari 
ud had been regularl7 reliend at 8100 P••• At thia time he heard accused 
Jeater aay that he wu "gobg dowa Uld aee what the Xorea:a. people got 
out or the box-oar, atutr that waa atole». out of the box-eu that .ught" 
am upon beillg que1t10J1N \further West stated that Jester had aa.id. he wu 
going to aee about aheeta, u the "atutt" wh.ioh was atolen (R 18). · 

.A. Koreu tailor testified th&• on the enm.mg of 29· :Me.7 u .A:llleriou. 
aoldier, whom he thought wu the aoouaed Jester, oame to hia ahop with 
some white oloth whiell :U waned to Hll · (R 19,21). 1'he Xoreu aa.w olll.:, 
oae pieoe ot the oloth (R 20) bu"II thought that there were, roughl:,-, 100 
pieoea. .1'h.ere ia a la.undr7 ia the ... buildiag (R 21). The "white doth" 
looked 101aethin.g like ProaeoutioJL'• Exhibit l (R 21). While the Koreaa 
and the aoldhr were talking u Amerioan with an interpreter came ia a.ad 
arruted them., talcia~ them to •the Amerioaa Police Sta.tioa," together 
with the oloth · (R 19). · · . 

The Chief .lgen-11 of the Cri:miJULl · IaTeatiga:Uoa Division, Therntoa E. 
· Irela.Dd, teatttied. that on the en:mag or 29 Ma.7 it wu reported to hi.a 
that a.a .beriou. soldier WU attemptug to sell •G.I." aheeta i.JL a Xoreu 
ahep. Re Hll°II tn agent• to 1;he ahep. He the• tes titied, 11 '.l'he,- pioked. up 
S'\att Serpa.a Jeatn am HTilnty-three 1heet1• at the ahep (R 10). llr. 
Ireland wu thea ahOlrll two btuldlH whioh he at&tM •are the aheeu whioh. 
we piokeci up in thia Xoreu ahop." Ireluad J11arked. the ahee-t;a ud oeuted. 
thea. There nre 7:SJ h-e bumlH of sheet, were the• admitted. ia eTi-
4e:aoe a.• Proaeoution'Exhibi~ 1 (R 11). Later the ooart permitted the 
d.eHriptiea ot Proaeoutioa Exhibit 1 to be ohaaged fn• •rwe bWldlH of 
:beet•" '\o HTe.aty--three sheets (R 15 ). .lt -.tu.a time preaeoutio.u stated, 
Ageat Irelau. ha.a already- tea titied. te the taot th.at there were aeTen.ty

three lhfft11, two b\Uldl.H ot which han alrea.dy' l»eea l»reugh._ ia u 
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Exhibit 1.• Irelud had testified (R 10). tqt.. beiag ahff'a 'ihe ahena, 
th&t •Ee.ch packa.ge oontaiu 6 1heet1." The7 Yere aiJBilar to gonnmun 
1heet1, had. been com.tea. by" the wib.eu u4 kept lookei ia ~ nppl7 
rua (R 11). 'l'he Talue ot gonrmieDifJ 1heeta, aooercli:zii te ettioial 
auppl;y ca.ta.leg, 1• $1.60 ea.ch (R 13-16). · 

Agent Irelam identified a pre-trial 1ta.tement ot the aeouaed 
Christian, and testified tha.t it wu ta.lctn after hia right• oder the 
24th Article ot 'War had been expla.1.ud to accuaed. the atatemeat wu 
admitted without objection aa Proaecution Exhibit S (R 12). 

The • tatement ot the uoua ed, _1:11. material part. read.a u tolio.-1 1 

"ou 29th ){a;y 1947 I ,..,.. o:a. guard at the 6th Q)( eompe.A7 
area at poet 1/:l. At about 1960 houra the ··guari. at peat #3 told me 
that Sgt. Jester wu loolciag tor a truck. .About 20$0 lloura, 
Sgt. Jeater came to Post #1 where I wu 1tandi.Jlg guard a.ad ukecl 
• ~t I had a truck. I told him th&t I didJ:a.1t. Then Sgt. Jester 
asked :me it I would get a truolc ud driTe h1:l up to the la:udry 
it he would get :me relioncl of.guard. I aa.icl yea, 10 I nm; 
to the 'Guard Shack' aJJd changed ca.pa. · I ukecl him. what he 
wanted me to do am Sgt. Jeater tolcl ae that he wu.ted me to 
bring a buni111 up to a Koreu la:mldr;y tor ha. I· got a trip 
ticket _tor a truck aJJd wv drove out the tront gate ot the 6th 
Qll ia the truck. Sgt. Jester told m.e to d rhe aroUJld to Peat 
:/J,3. I told Sgt. Jester that I did.a't wa.nt to be inTOlTed ia 
this in a~ way. I stopped the truck ud backed in t01r&rd1 
gate ~ ot' the 6th Q)( oomp~ area. Sgt•. Jester got out ud 
pretty aoon I heard so:methiag being put iD. the b&ck: ot the 
truck. Follorlng thia Sgt. Jeater got in the front ot the 
truck Yi th :me e.lld told me to~ drin to the Korean laundry which 
was J1.ea.rby. Upoa arriving a.t this laundry, I atopped the truck 
ud. Sgt. Jester got out and took this b'Wldle troa the baclc of 
the truck ·into the la.undry ahop. Thea Sgt. Jester told ae ·to 
take the truck· ba.ok: to tile CODIPUlY• I did thia al2d went back 
on guard. 1 · 

"Q. On what Nliet was thil guard at poat # 'Who told ;you 
that Sgt. Jester wa.nted a truokf 

•A. He wu on the lat reliet. 
"Q• 'Iha t 'WU thi S gu&N. 1 8 u.&8 f
".1. · I don't know. 
•Q. Do you know what 'WU in thil bundle f 
11A. No. 
"Q• Wa.a this bundle, property of- the tJ. S. f 
"A. I'm not sure but the wa:y it waa packed it Hemed to 

me that it wu u.s. GoT 1 t. property-. 
"Q. Do you· know why Sgt. Jester wa.nted to take thia bundle 

up to the Korean laundry? 

http:didJ:a.1t
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11 A. He nenr told me., but I think he was going to sell it. 
"Q. Did you see Sgt. Jester make any ~ansaction at the 

laundry? 
"A. No., I didn't stay there that long. 
"Q. Is there anything else you would care to add to this 

statement? 
"A. No." 

4. Arter his rights as a wi1ness had been duly explained to him., 
Christian elected to remain silent and no evidence was presented in his 
behalf. 

5. The question for determination is whether the accused Christian, 
1rho, at the suggestion of Jester, secured a truck and transported the . 
govenunent property from the military area to the Korean business district 
'Where Jester attempted to negotiate a sale is equal.1,1' guilty with Jester 
of the larceny thereof. I:t Chril!ltian•s conduct amounts to that of an 
aider and abettor to Jester in the theft, then he is a principal equa11¥ 
responsible in law, !or Title 18 u.s.c. 550 proTides that "Whoever 
directl:,- comnits any act constituting an offense defined in any law of 
'the thited States, or aids,. abets, ·counsels, commaD:1s, induces, or · 

· procures its comnission, is a principal." The Federal rule has been con
sistentl,1' follow9d in military law (Winthrop's Mil. Law and Precedents, 
Reprint, P• 108; OL 285969, Sanders, 10 BR (ETO) 255, 266). Ir Christian 
knew, prior to or at the time during llb.ich he associated himself with 
Jester and operated the truck for the transport of the property., that 
Jester was then and there effecting a larcan:y- of the property he is 
guilty" or larce:ey as an aider and abettor (CK 321915, McCarson). For 
the answer to this .:rurther question we look not onJ.:r to Christian's 
admissions, made to tbe investigating officer· about tour daya attar the 
event, but to the attendant circumstances surrounding the offense and the 
Nasonablt inferences to be drallil therefrom. The offense occurred 
during the nighttime and a member of tbs guard had apprehended a Xorean 
attenpting to flee from the. warehouse area with the "stolen property." 
Jester suggested to Christian, 1vho had a driver's permit and who was · 
't.hen standing guard, that if he would get a truck to transport some 
property- to a Korean laundry he, Jester, would secure a relief :tor him. 
Christian agreed to the proposition, changed his cap, and secured a 
trip ticket for the truck. , He had to drive the truck out of the main 
gate and by having a trip ticket, and by appearing to be a truck driver 
on a lawi'ul mission no interference from the guards thereat might 
be reasonabq anticipated. Sometime before he backed the truck up to .. 
the track for Jester to load the property ho told Jester that he "didn't 
want to be involved. in this in any way. 11 Ir •this" was a lawtul mission 
such remark was entireq unnecessary and meaningless. Although it may 
express a degree of reluctance or fear ot detection or apprehension, the 

4 
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remarlc shows that Christian realized that he was involved and that the 
contemplated act or acts qre unlawful.. Chrlstian further stated to 
the investigating officer that "he never told me but I think he was 
going to sell it," referring to the property. AB used by t.he accused 
the verb "think" mi8ht be construed as relating more particular'.cy' to 
his opinion .at the time the statement was given, viz, .tour days after 
the larceny. The court had no reason to believe ho11ever that subsequent 
to the offense Christian had been apprised of matters not within his 
knowledge at the time of its occurrence and had formed an opinion con
trary to that which he held on the prior occasion. Although Jester was 
ser~eant of the guard and Christian was a private thereof, Jester's 
suggestion does not appear to have been put forth in the form or nature 
of an order nor 4id Christian intimate that such was the case. .AsstlD.illg 
that Christian acted in compliance with what he construed as an order 
from his military superior., if' he had knowledge that Jester·was about to 
effect a larceny- of Government p._•opert;y, Christian acted at his peril., 
such an order being manifest'.cy' beyond the scope of the sergeant's au
thority (Par• .l48(a), MCM 1928; CM 265848., Baugh. 4 B/R (.NATO) 359., 365) • . 

We -belien the evidence., considered in the light most favorable to 
the accused, is such that _the court was justified in concluding., beyond 
807 reasonable doubt., that at the tilne and place 0£ the eonmission of 
the _off enae alleged., the accused Christian knew that his contributions 
thereto were in furtherance of Jester's scheme to take, steal and carry 
wn.y the property (Jin Fuq lloy Te United States, 254 U .s. 189,192, 41 
Sup. ct. 98,; Greenberg v. United States, 297, Fed 45; 22 c.J.s. sec. 
88(a) 157,158). · · · 

6. For the reaaona stated the Board of Review holds the record of 
trial legally' sufficient to support the .tinding ot guilt,' and the aentence 
as to the accused Christian. · ' 

·s 
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JAGK - Cl.{ 325757 1st Ind 

JAGO, Boa}"d of Review No. 21 12 December 1947 

TO: The Judge Advocate General. 

1. For his int'ormation. 

2. The record presents cogent mitigating circumstances with 
respect ·to the accused Christian. He is a young soldier, eight.en 
years or age and had served scarcely a year in the Arm:, at the time 
or the offense. Jester had been in the Army about tour :;ears and 
was approximately twenty-five years of age. Jester was sergeant o! 
the guard and Christian was a priTate thereof. Jester might re&son
ably be presumed to have exercised an appreciable influence on 
Christian as .:nold soldier to young recruit. 11 The erldence does not 
show that Chribtian ns to share in the proceeds of thtJ sale. The 
court recognized th:s degree of culpability in fixing the pel'iod o! 
confinement of Jester at three years and, of Christian, at one 7ear. 
Considering the foregoing circumstances the Board of Rerle,r recom
mends that Christian be given ~diate corusideration tor clemeD.cy1
including restoration to duty. 

~~ 
CHESTER D. SIL\lru?S 
Lt Col1 JAGD 
Chairman, Board of Review No. 2 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

WASHrNGTON, D. C. 

JAGN-<:M 325759 

UNITED STATES ) THIRTEENTH AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) APO ?14, 23 May 1947. Dis

ARTHUR PUSH, a person serving ) charge the Civil Service 'I'd th 
Vii th the armies of the United ) prejudice, total forfeitures 
States in the field. ) and confinement for five (5) 

) years. 'Federal Reformatory. 

HOLDING by the BOARD OF REVIEW' 
JOHNSON, ALFRED and BRACK, Judge Advocates 

l. The record of trial in the case of the person named above has 
been examined by the Board of Review a.-id is legally sufficient to support 
the findings of guilty. 

2. The only matter requiring consideration is the legality of the 
sentence. 

3. The accused, a civilian employee, serving with the armies of the 
United States in the fiel~, was duly convicted of larceny of government 
property in violation of Article of War 94. He was sentenced "to be 
discharged the Civil Service with prejudice, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor at 
such place as the reviewing authority may direct for five years" 
(Emphasis supplied). 

4. The specific question presented is whether so much of the 
sentence as- provides, "to be discharged the Civil Service with preju
dice," is legal. This question was considered in CM 286338, Lang. 28 
BR (ETO) 149,and it was there held: 

"As accused is not a member of the armed forces of the 
United States he is not subject to dishonorable discharge 
or dismissal from the service of those forces (SPJGJ CM 
247640, 16 Mar~ 1944, m Bull. JAG 97). To the extent 

• 
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that the court in its sentence essayed to adjudge dis
missal of accused from the service of the United States 
Government, as opposed to dismissal from the military 
service, it of course clearly exceeded its authority 
0Vinthrop 1s Military Law and Precedents (Reprint, 1920),. 
PP• 405, et seq., and 43.3). It follows that that portion 
of the sentence adjudgi.ng that accu~ id be dismissed fran 
the service of the United States Government was illegal 
and void." 

Since the circumstances and the sentence in the Lang case, supra., are · 
analogous to those in the instant case, the decision of the Board o:t 
Review expressed therein is applicable in the instant case and for the 
reasons therein stated so much of the sentence as provides that ac
cused be diaaharged the Civil Service with prejudice is illegal am 

· cannot be sustained. 

5. For the reasons above stated the Board of Review holds the re
cord of trial legally sufficient to support the findings of guilty o:t 
the Charge and its Specification and legally sufficient to support only 
so much of the sentence as pro'ri.des for total forfeitures and confine
ment at hard labor for five years. 

f.t«Jtttf.4£~ Judge Ad,oeato. 

(/ 
(SICK IN QUARmB) , Judge Advocate. 
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JAGN-C:M 325759 lat Ind l.8 NOV J.£,41 
JAGO, Dept. ot the J,.rrq, Washington 251 D. c. 
TO: Commanding General, Thirteenth J.ir Force, .lFO 7191 

c/o Postmaster, San Francisco, Ca.1.ii'ond.a. 

1. In the case ot Arthur Pu.sh, a person s~ with the and.ea 
ot tho United States in the field, I concur in the holding b;y the Board 
of Review and recommend that only so much ot the aentence be approved 
as involves tor!e:1.ture ot all P81' and al.lolrances due or to become due 
and confinement at hard labor 1'or five years. Upon tald.qJ 811Ch act.ion 
you will have authority to order the execution ot the aentence. 

2. When copies ot the published order in this case are torwardt(l 
to this otfLce thq should be accompanied b.r the tore&oing holding and · 
this indorsement. For co?ITClience ot re.terei:ice and to facilitate at
taching copies ot ~ published order to the record in this case, pleaH 
place the .tile rmmbe:- ot the record in bracket. at the end of the pub
lished order, as tollcnrsa 

(Cit 325759) • 

-, -...-... 
l 
~ 

I{~.!. 

l Inc.I. BUBER1' D. HOOVER 
Record ot trial Brigadier General, Unit.ad States Azm7 

Acting The Judge AdYocate Genera.l 





DEPARI'MENT OF THE ARMY 
(35) ·IN THE OFFICE OF THE JUDGE ADVOCATE GENmAL 

WASHINGl'ON 25., D. C. 

JAGK - Cll 325762 ,.....; 0-. ~,·,..i' 1947
2

UNITED STATES ) PORT OF LIDHORN 
) 

v. ) .Trial bi G.C.Y., convened at 
) Leghorn, Ital,-, 14-17 Jul,

First Lieutenant Em1ARD B. l947. DiSJl1.ssal1 total ror
EDiVARDS (0-1014033)., Air ~ feitures, fined 12.,000 and 
Corps. ) confinement for five (5} years.

) Jll'OUSA Disciplinary Center. 

OPINION of the OOARD OF REVI.&V' 
SILVli&S, :U:cAFEE and ACKROID, Judge Advocates 

1. The record of trial in the case of the above named or!icer has 
been examined by the Board or Review and the Board submits this., its 
opinion, to The Judge Advocate General. 

2. Accused was tried upcn the following Charges and Specitications: 

CHARGE I: Violation or the 96th Article or War. 

Specification 1: In that First Lieutenant Edward B. Edwarda, 
Armored Infantey, 870th Qu.,.rt,ermuter Laundey Company, did, 
in conjunction with Private First Class Joseph H. Thompson, 
870th Quarter.master Laundry Com.pan,-., at or near Leghorn, 
Italy, on or about 22 January 1947, wrongfull.Y and unl.awtull.y 
conspire and agree together to commit a cr1m1nal offense 
against the United States to 'Wits larcen,r of property of the 
United states. 

Specification 2: (Finding of let Guilt7}. 

Specitication 3: In that First Lieutenant F.dward B. F.dwards, 
Ar.mored Infantrr, 870th Quartermaster Laundey Coll.pan,r, did, 
at or near Leghorn, Ital.T, on or about 23 April 1947, 
wrongfully have in his personal. possession the .tollolling 
weaPom: 

Two Thompson sub-machine gurus, Cal. 45 
One German trench lcnite, 91/4" leng 
One U.s. Ana7 trench kni.fe., lQ.918 
One U.S. Carbin•, Cal••30 
One u.s. Cal. 30 rifle, 

in Tiolation o.t lfl'OUSA Circular lwaber 1.37, dated 16 August 1946. 
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Specil'ication 4: In that First Lieutenant F.dward B. Edwards, 
Armored Inf'antry-, 870th Quartermaster Laundry Compan,y, did, 
in conjunction with PriTate First Class Joseph H. Thompson, 

- 870th Quartermaster LaW1dry Company', at or near Leghorn, Italy', 
on or about 22 January 1947, knowingly and will.full.T appl7 
to their ow use and bene!it1 one motor Tehicle, of a value 
in excess of Fil'ty Dollars (150.00) property of the United 
States furnished and intended tor the .milltary service thereof. 

CHARGE II: Violation of the 94th Article or War. 

Specification l: In that First Lieutenant E:dward B. Edwards, 
Armored Infantry, 870th QuarteI'Jl&Ster Laundry Company, did, 
in conjunction with Private First Clas• Joseph H. Thompson, 
870th Quartermaster Lanndr7 Company, at or near Leghorn, Italy, 
on or about 22 January 1947, feloniously take, steal and carry 
awa7 .military clothing, of a Talue in excess of Fifty Dollars 
($50.00) property of the United States, furnished and intended 
tor the Jlilitar7 service thereof. 

Speei!ieation 2: In that First Lieutenant :Edward B. Edwards, 
Armored In!antry, 870th Quartermaster Laundry C~, did 
at or near Leghorn, Ital.7, on or about 22 Januar7 1947, 
wrongf'ull7 and knowingly, by sale, dispose o! military 
clothing of the value in excess of' Fil't;r Dollars ($50.00) 
prepert7 or the United St.ates, furnished and intended tor 
the llilltar7 sernce thereof. 

He pleaded not guilty- to and was found guilt7 of all Charges and Specil'i
catiens except;ing Specil'ication 2 of Charge I_of' llhicb he was tou.nd not 
gu1lt7. Ho evidence of pNTious conTictiomi was introduced. He was 
sentenced. to be dismissed. the serrlce, to forfeit all pay and allowances 
due or to become due, to pq to the United States a tine of' two thousand 

· ($2.,000) dol.lara and to be con.tined. at bard labor at such place as the 
reviewing authorit7 aight direct tor a period of ten (10) years. The 
reTiewing authorit7 approyed only' so much or the finding of guilt7 of 
~pecitication 3 ·of' Charge I as inTolTed a finding of guilt7 of wre>ngful' 
possession ot two Tho11pson sub-machine guru,., one carbine and one rifle 
in violati•n of the circular alleged, approTed the sentence but rmdtted 
tin yura of the confinement adjudged and forwarded. the record of trial 
tor action under Article of War 48. 

3. ·The Board of Review adopt.a the statement of 
·, 

the evidence contained 
in the St.aft Judge Ad.Tocate1s reTin. Specification 1 of Charge I alleged 
no OTert act in furtherance of the c0nspirac7 therein charged. Section 
YT ot the Federal Criminal. Code (18 u.s.c. 88) has not changed the nature 
o! the o.ttense of conspiracy- but bas added the requirement that an overt 
act to effect the object be charged and proTed. (Cll.~1791, Gould, 47 m 

; ~:-· 
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29, 65; Marino v ~, 91 Fed (2nd) 691). Therefore in cases !ailing 
within the terms of the cited Federal statute, the overt act is more than 
a mere requirement of proof' but is an essential element of' the crime of 
conspiracy. (Bradz v u, s,. 24 Fed (2nd} 4051 407). The of.fense of common 
law conspirac;y, viz, a combination ot t110 or m.oN persons to do an unlaw
ful act or to effect an unlawful object b7 &n3 uana, or to do a lald'ul 
act or to effect a lawful object. b7 unlawful. .means or ill an unlalltul 
manner, is not pwdshable as such b7 tribanal• which can take cognizance 
onlT of statutorT crime• it there 1e ne statute adopting the common law 
(Harrisen. v Moyer, 224 Fed. 2.24}. And although it be conceded ill the 
present. case that co11110n law con1pirac7 is not included in the 11criaea 
and o!fensH not. capital" claue ot Article ot liar 96,Ital.r, t.he locua 
dilecti, ,:iot harlng adoptoecl t.he c:smm law, 7et. 'the agr..ent entered 
inte between accused and Thoapeoa wu clearlT ot a nature prejudicial to 
good order and adlltar7 discipline and tended to bring discredit. upon the 
militar7 serTice. Such conduct therefore constituted a violation of 
other prohibitions contained in .lrticue ot War 96. Cll 296630, Siedent.op, 
58 ER 191, 199; Cll 320681., Watke. 

There is no showing that Tboapeon WU ffff acquitted et the co:n
spirac7 11:1.th acc118ed. and therefore the rule that. acquittal ot all but 
one of' the alleged conspirator• UIOUD.ta to a general acquittal, 1a not 
applicable. 

ilthough the offense of coupirac7 ie ene lfbich troa the nature ot 
the offense requiree·the concurrence ot t,ro or more persons in its c..,_ 
aiaaion, it does not fellow that one penon al.one cannot be prosecuted. 
and convicted therefor, .Yet. tor one reaeon or another, his ce-conspirator 
1e not tried (72 Am USO-ll92). 

The nidence ampl7 sust.&ins the findings ot guilt7 ot wrongful 
posaNsion or .firearu in rlelatiea of the circular alleged, the wrongful 
application ot the governaent motor vehicle (Specs 3 and 4, Charge I); 
the larcen,Y ot mllitar7 clothing and wrongful. dispeaition b7 sale thereof 
(Specs 1 and 2 and Charge II). 

· 4. Records of' the Departunt ot the Anq show that the accused is 
29 years ot age and married. He attended. high school but did not graduate 
therefrom and was emplo7ed in the United states Postal Service prior to 
entering the J.r-Iq. He attended the Armored Force School at Fort Knox, 
Kentucky', received an academic rating of "ver7 satisf'actor7" and on 2l 
November 1942 was comissioned a second lieutenant, AUS. On 15 JanuarT 
1944 he was promoted to first lieutenant. All efticiene7 reports rate 
him u 11 exeellent ... 

s. The court was legally conetituted and had jurisdiction over the 
aocwsed and the o.tfenses. No errors injuriously .affecting the substantial 
rights of the accused were collllilitted during the trial. The Board ot 
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Review ia o! the opinion that the record o! trial is legally su!!icient 
to support the firuUngs of guilt7 as approTed b;r the reviewing authority 
and the sentence and to warrant confirmatien of the sentence. Dismissal 
is authorized for a violation of Articles of War 94 and 96. 

~f~udge Advocate 

~ {,_, 'rr'\'=6j,,, Judge Advocate 

l,,.1 4.lt'J1,id _________, Judge Advocate 

., 
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JAGK - ClL 325762 1st Ind 

JAGO, Dept. or the Army, Washington 25, D. c. 

TO: The Secretary or the Army
. . . 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your ~ction the record or trial and the 
opinion of the Soard of Review in the case of First Lieutenant Edward 
B. Edwards (~1014033), 870th Quartermaster Truck Company. 

2. As approved by the reviewing authority., this officer was found 
guilty of unlawfully conspiring with an enlisted man to commit a_ larceny 
of property of the United States; of wrongfully having in his possession 
two Thompson sub-ma.chine guns, one U.S. carbine and one U.S. rifle, in 

·Tiolation of.MrOUSA Circular No. 13'7, dated 16 August 1946; and of will
·ful.1,1 applying to his own use one motor vehicle of the value of over $50., 
property of the United States furnished and intended for the military 
service, all in violation of the 96th Article of War (Specs l, 3 4,

1Charge I); of larceny of military clothing of the value of over t50; and 
o! the wrongtul disposition by sale of the stolen property., in violation 
of Art.icle of War 94 (Specs l., 2, Charge II). No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the service., 
to forfeit all pay and allOlf&Ilces -due or to become due, to pay to the 
United Stat~s a.fine of $2,000.00 and to be confined at hard labor at such 
place as the reviewing authority might direct for ten years. The review
ing authority approved the sentence but remitted five years of the con
finement imposed and forwarded the record of trial for action under 
~~~~u. . 

3; ·, su..mmary ~f the eTidence may. be found in the Staff Judge Advo
cate I a review which was adopted by the Board of Review. I concur in the 
opinion of the Board of Review that the record of trial is legall)" 
au!ficient to eupport, the findings of guilty and the sentence as approved 
b)' the reri.ewing authority and to warrant confirmation of the sentence. 

. ' 

Th• accused was Assistant Security Officer of the 61st Quartermaster 
Baae Depot located in the vicinity of Tombolo, Italy, and exercised super
rlsion over the guards assigned to protect Unitea States property at the 
depot.. Private First Claeis Joseph H. Thompson was Corporal of the Guard. 
During the latter part of January 1947, the ex.a.ct day not being shown., the 
accused and Thompson entered into an agreement to remove military clothing 
from. the goTernment warehouses arid sell tbe same to civilians. In further-: 
ance ot the conspiracy the accused arranged for his girl friend, one 
Bian~a Cantarutti, with whom he was living and 'Whom he was supporting, 
to make the necessary contacts with the civilians, neither the accused nor 
Thompson being versed in the Italian language. Bianca made contact nth 
one Gino Barsotelli who agreed to purchase the clothing and she arranged 
tor a rendezvous at the house of the Crespi famil7 near Coltano, Italy, 
where the goods· 110uld be delivered. About three days after the agreement 
had. been entered into., and at about 0230 hours in the morning., accused 
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and Thompson went to a government warehouse and loaded three bales of 
woolen OD clothing in a jeep which was assigned to the 61st Quarter
master motor pool, and took the property to the Crespi residence. Gino 
purchased two bales of OD trousers from accused and paid him 500,000 
lire, of which 400,000 l~re was payment of an old debt and 100,000 lire 
was for the trousers. Thompson sold some woolen OD shirts to other 
persons.present but Gino asserted that the accused took no part in this 
transaction. On the following morning Thompson went to accused's quarters 
where Bianca, at the direction of accused, handed Thompson 75,000 lire 
for his part of the transaction. A bale of woolen OD trousers or shirts 
was shown to contain from 40 to 60 of the respective i tem.s. The shirts 
were of the value of $4.35 each and trousers of the value of $5.70 per 
pair. 

The accused and Thompson are colored. After an extensive investi
gation by the CID, Thompson made a statement leading to the arrest of 
accused. After the accused was confined, a search was made of his 
quarters. Two Thompson sub-machine guns were found under the mattress 
of his bed and an M-1 rifle and a carbine were found in a closet. The 
court-martial took judicial notice of Circular 137 Ml'OUSA, 16 August 
1946, prohibiting military personnel from having in their possession 
firearms and other weapons unless specifically authorized. It was shown 
that the mentioned circular had been posted on the bulletin board of 
accused's company and that he had not been authorized to have such weapons 
in his possession. The accused did not testify at his trial. A brief 
by counsei for accused which was forwarded with the record of trial has 
been considered. Thompson was apparently tried by special dtlurt-martial.; 

4. I recommend that the sentence as approved by the reviewing 
authority be confirmed but that. the fine be remitted and the period of 
confinement be reduced to three years and that as thus modified the 
sentence be carried into execution. I further recommend that an 
appropriate United States Penitentiary be designated as the place of 1.._.-· 
confinement • 

5. Incloeed is a form of action designed to carry into effect the 
foregoing recommendation should it meet with your approval. 

~~~ 
2 Incls 

1. Record of trial 
2. Form of action 

THOMAS H. GR.KEN • 
Major General 
The Judge Advocate General 

( G.C.M.O. 54, 20 Nov 1947) • 
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DEP.AR~'rr OF THE JiB1fY 
In the Oi'tice of The Judge Advocate General (hl)

Washington 25, D. c. 

" 

JAGQ - CAI 325773 

UNITED STA.TES ) FOURTH AIR FORCE 
) 

Te ) 
) 

Trial by G.C.Y • ., conwned at 
Hamilton Fielcl, califo.n:li.a, 

Private First Claas DWAm ) 6 Au&uat 1947. Dishonorable 
L. CRUISE (RA 39.325937) 
Squadron A, 401st Anq Air 
Forces Base lhit, Hamilton 

) 
) 
) 

discharge am confilwlll8llt tor 
two (2) years. U:rl.ted St.ates 
Dilcipl.inar;y Barrack:I. 

Fie1d., C&l:if'onli& ) 

' HOIDING by the BOARD OF REvlEW 
JOHNSON., BA.'OOHN and KANE, Judge Advocates 

l. The record of trial in the case of the soldier named above ha1 
been exami.ned by the Board o! Review. 

2. Accused was tried upon the foll01ri.ni Charges and Specifica
tiOJ:la: 

CHARGE I: Violatioia o! the 94th .Article of War. 

SpecificatiOll l: Ill that Private First Class Dwaille L~ Craise, 
Asaigaed Squadron >., 40l1t A.A:F Base Unit, Hamilton Field., 
Calilornia., did at Hamilton Field, Calitonda on or abou'\ 
16 October 1946 fraudulent~ present !or P81JDSD'6 to .l. H. 
ll:Lllar, Colonel, Finance Department, m officer o! t.he 
Uni-ted States dul.1'.authorized to prq auch claima., a claim 
against the tbited States for par am allowaD.cea due b1a 
!or the month o! A.upat., 1946, ill the amo.m'\ of cme-hundred
!ort,r-one and seveJ1ty--!in/one hundredth.a ($1.41.75) 
dollar• !or the service• alleged to han bee:a rendered 1ibe 
United State, in the grade or Teclmical Sergeant with o-nr 
three yeara aerrlce, llhich claim -..u £we and fraudulea\ 
in that the accused "Al then a Private First Cla,s with 
oTer three years serrlce and -was then kno1111 b7 t.he aaid 
PriTBte First Clats Dni.Jle L. Cruise to be !we ad 
frauduln.t, thws de!ra~ing the United States or f'it'tJ
HTe!l and HTent,r-!in/one-hundred'Ull ($57.?S) dollara, 
good and law:tul Jaone;r o! '\he Ua.i:\ed Sta\81. 
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Specifieationa 2-5, aame aa Speci.tication 1, with pertinent 
detail• as follon : 

~- Finauce Of':tic~ Month 

2 Major R. E. Polf8ll Sept. 46 
• • • • Oc\ 46 

4 
3 • • • n NOT 46 
5 • • • • Dec 46 

CHARGE II: Violation of the 96th Article o! War. 
{Finding ~ Not Guilty). 

Specification: {Findillg of Not Guilty). 

He pleaded not guilty t.o all Charges and Specifications and was .touad no'\ 
guilty- ot Charge II and its Specifieati.OJI but guilty of Charge I and the 
five Specifications thereunder. No en.dance ot preTious convictions was 
introduced. He was sentenced to be dishonorabq discharied the senice, 
to be con.tined at hard labor at such place as the reTie,nng authorit7 lD8J ,, 
direct tor :!our years am to torfeit all pq and allowances due or to ' 
becO!Ile due. The reTiow:i.ng authorit;r apprond the sentence but remitted so 
much thereo.t as is in excess ot dishonorable discharge and confinement at 
hard labor for two ,-ears, designawd Branch, United States Disciplinary 
Barracks, Camp Cooke, caUfornia, as the place of con.tineme~~~ and tor-
,rarded the record ot trial fer action UJ1der Article o.1' War !501• · 

3. Eridence !or the Proset;Y;Uon~ 

Warrant Officer Junior Grade Louis H. Carlson, testified that he 
haB sixteen years semce in the Artv- a persom1el work and that he is the 
officer in charge of the Enlisted Branch, 401st Army- Air Forces Base 
Unit, Hamilton Field, Cal.Uornia (R ?). He identi!ied accused's serrlce 
record and stated that an entry- therein sholf8d that accused reenlisted :ilt 
the Army on 23 October 1945 as a Pr1Tate First Class at Fort Bennillg, ,. 
Georgia, aad that subsequ81'lt entries therein showed that he was transferred 
to the ReceptioD Center at Camp Beale, Califonu.a, b7 orders dated 24 
October 1945 and from camp Beale to Portland ~ Air Base ill February-
1946 {R 8-9). The serrlce record .turther showed that accused was trans
ferred !rom Portland Army Air Base to OTerseas Replacement Depot, Kearns, 
Utah by orders dated 2 July 1946 and that 110 further entries appear in 
the serdce recerd {R 9). There was introduced in eTidence as Prosee11-
ti0Jl Exhibit l the Special Orders traAsferring accused trom camp Beale to 
PortlaDd Arvr,- Air Base ill the grade of PriTate First Class. This witness 
further testified that if a soldier's semce record is lost upon his 
trans.fer a temporary serTice record is cC1111piled from a SW'OrD statement 
made by the soldier in question and identified a temporary serrl.ce record 
pertainug to accused llbich contained an entr,- sholl'ing accused enlisted 
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ia tbs grade of techaical ssr1ent at Fort BeAlllJII, Geor&ia (R 10). 
This teaporary- serrlee record contained a nora statemeat or aftidaTit 
a&de b7 auused ma which the taporar;r seniee recerd ns tOlllpiled 
and ldli.oa was h't.rodll.Ced ia niden.ce as Prosuuti.011. Exhibit 2 (R 12). 
This exhibit showa t.ut it wu executed bT aceased n Z7 Jaauar;r 1947 
at McChord Field, W'asb.iagto:a, aad ahOlfS th.at a.is preseat crade at tut 
tiaa 11&.s Teclmical Serceut. Theraatter 111.tlless id.en.ti.tied Prosecut10!1 
Exhibit :3 as a War Deparaa:at JOO rers. 20 (Classifi.catioa card) nich 
showed ac.-.sed 's crade as a priTate first cl&ss u 21 KaNl!a 1946 aad 
stated ·th.at the in!onaatica coatained in Fom 20 cen.eemiq tae crade 
•! aee-a.sed prior to the ti.a.a the :to:na ns exented is ebtained 'b7 
personal interrln 111.tll llill (R 13). Prosec-.tien Exhibit 3 shows tut 
aen.sed u:ee-ated thi8 Fona 20 a 29 Jaua1"7 1946. 

Chief Warran.t 0.f'fieer Kalcola K. Karsh tosti.fied that lle is 
Classit.1.cation aad AssipmRt O!.tieer et the .t.Olst J.rtq Air Forces Base 
Unit, Hamilton Field, Callrernia_; that uea u enlisted aaa's renrda 
are lost 'I.POil transfer a an Fora 20 is compiled troa a pennal iater
Tiew wit.a the soldier coneerned and identified Prosee-at.1011 E:rllibit 4 as 
a.coed's Form 20 executed oll 20 Ne"Ynber 1946, llhic:Ja sl:lon aia as a 
Teclu.ical Serceant cm that date (R 17). ProsHuticm Exhibit 4 .tv1iMr 
shOW8d that ace•sed ns a Tecluaical Ser,eut oa 21 Janurr 1946 aad re
mained ill that grade u.til 'Z7 JU1J.ar;r 1947 (R 18). Be hrtaer testitied 
oa cross-exarninatio.n that it 1a the internew 111th a soldier nose 
reeords wra lost that· the soldier stated he was a Teclmical Sqeaat, 
such. intormatioa 110uld not be entered oa Form 20 util hi-tiler proet 
was obtahed (11 19), bv.t that Ila 1111111d accept an e•tr;r h a serrtee recerd 
as suck -proof. · 

The prosecuticm illtrod-aced ia eTidence ner the obja.ti.oa 'bT tae 
detaase Prosecatioa Exhibits 5 ud 6 llhitll are certit1eates eTer tae 
sipatllre of Tne Mjw.taat Gel1eral taat t.he reoords in Ilia o.ftiee slln 
that the aecued ulisted ca 24 October 1945 in the &rade ot priTate 
first class (Pros. Ex. 5) o:i taat lae was !•mer~ 1:Adaeted hte tu 
mlitar;r eerrlce 9 Fe'brur,r 1943 at Portlad, Oreca, reported f•r aetin 
dll"t;r lS Februr,- 1943, proaot.d te prbate first class 7 Septober 1945 
a:ad lleawably' disuarced 23 0cwber l.94S as a printe first cl.us tor 
the purpose et reealistiag ill t.M J.rq (Pros. Ex. 6). · 

Major Ralph E. Powll, Fina:ate l>epartlle•t 1)1sltura:1Jac Otfieer, 
Hamil.to-. Field, C&litomia, idatitied Prosentioll Exaibita 7 w ll, 
iachsiTe, as t1ae pay- nacitars et accused fl'Oll Jae 1946 te Deceaber 
1946, illelusiTe, testified that tae1 •re 1:4 preper order tor PQMA\ 

., 

http:Hamil.to
http:obja.ti.oa
http:niden.ce


aad that the signature of aceeed rep.resented that he receiTed the money 
(R 23-26). Prosecution Exhibit 7 shon that accued ns paid at Camp 
Keams., Utah .for the months or June and Ju!Jr as a prlTate first class 
kaTing been transferred there in ~rade from Portland~ Air Base., 8 
JulJ 1946 and Prosecution Exhibits 8 to 11., inclusiTe., sllow that he was 
paid at Hamilton Field., California., fer tlte montlts or J:agu.st to Deoember 
1946., inclusiTe., as a Technical Serieant. Prosaoution ED.ibit lO saow
in& receipt of -pay and allowances as a Teclmical Sergeant tor tkemonth 
ot NoYember 1946 sholflS that accused was transferred "in gr fr' Keams., U. 
17 Sep 46.• Witness further stated on cross-examination that the ottioer 
ltaTing cllstod1' of the enlisted man's serrlce record nrlfies the soldier's 
crade before he is paid and that the pq nucaers are not filled out 'by
tll.e enlisted personnel receiTing the money- (R 26). 

First Lied,enant Earl M:. McCrar,., testified that lt.e was in claarge 
of the Incoming Par Roll and Travel Pay Section, Hamilton Field, Cali
fornia., and that when pa.,- rolls are prepared in his o.f.fice the ~ol'lll8tion 
relatiTe to tAe rank of the soldier is taken tr011· the Foni 20 or the 
serrlee record and a temporarr sernee recerd is censidered s\\f'ficient 
autaorit7 for this purpose. 

4. ETidence for the Defenpe. 

The accused after being dulJ" adrued of his rights as a witness 
(R 29) elected to testii)' under oath and stated that he has been 1n the 
~ since 1943., is maITied and has ene child. He n.s paid in the grade 
o:r Technical Sergeant at Camp Kearns., Utah., and to the best of hie 
knowledte that same information was used to pay- hill in that crade llhen he 
was transferred from that1 installation to Hamilton Field., California. 
Special Orders No. 17., Arm.,- Air Forces ()yerseas Replac8118Ilt Depot., 
Hamilwn Field., Calltornia., dated 21JanuaI'71947 was introd11ced 1n ert
denoe as Defense Exhibit A which showed the transfer of accused in the 
erade of Teclmieal Ser,;eant to Mcehord P'ield., Washfn&ton and he com.plied 
with this order (R 30). He •nled" for dependenq discharce 111lder 
AR 615-:,62 in the crade of Technical Ser,eant 1'bile at Hudlton Field 
as eTidenced by Defense Exhibit B., copy of s11ch request dated lJ Dec811ber 
1946. When he reported to Canp Beale., California in Janua.r,- of 1946 he 
was teld that he held "J.!OS's of 821 and 28.3" which called tor the rank of 
Technical Serceant and that he 1n11lld be promoted to that eraae. He saw 
the pllblished order promoting hill be!ore he left Camp Beale and reported 
to Portland A;r,cy- .Ur Base naring Technical Serceant•s stripes. He did 
not haTe a cow of the promotion order as the officer told him the orders 
n1ll.d be placed in his 201 tile and forwarded to the Portland Jnrr Air 
Base. There nre o~ su: cepies o.f the order pwblished and ,men he re
ported at Portland ~ Air Base 11Warinc Teclmital Sergeant stripes he 
ns told to NllOTe them as his reeords showed that he ns a priTate first 
class. He reported the matter to a Colonel Phillips who stated that he 
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would iet it •straightened out• b•t aecused was transferred to Camp Kearns., 
Utah., in the grade of priTate first class before it was aecompl.18hed 
(R 32). 

When he reported to Camp Kearns in June 1946, he told the· officer in 
charce that he had been promoted to Technical Sergeant at Camp leale atxi 
t.he officer sent a "Ti'iI" to Camp lleale and rece:i.Ted a repl.J' llhich Teri
tied his rank as a Technical Sergeant (R 31, 39) and thereafter he -.as 
paid as a ·Technical Sergeant at camp Kearns (R 40) llhi.ch included baek pa.,
for the difference betaven the p;q of a priTate first class and that ot 

· a Technical Sera;eant · (R 32). Aceued ,admits that the sipiat.re appearin& 
on ProseC1ttion Exhibit 7 wherein he was paid as a priTate first class at 
Camp Kearns is his signature bv.t does not remember receirlnc ~ at that 

· installation as a priTate first class because •all that money was paid 
back to me 11'h8n the records nre straightened out, the difference betnen 
t.he pa,- of a priTate first elass and technical sergeant• (R 41). 

First Lieutenant Joseph G. Rock, testified that accued was in bis 
section and that he perfonned his dut;r in a •Te17 excellent• mamier and 
had a cood kn01rledce o:r npp~. 

s. The 8Tidenee is uncontrOTerted and .accused admits that he re •ceiTed ~ and allowances as a Technical Sergeant for the months 0£ .Aupat 
to December., 1946., inclusive. The first question to be decided in this 
case is whether there is sllf.f'icient competent ffidence in the record frcm . 
llbich the eovt could reasonabl.J' in!'er that accused was not entitled to the 
~ and allowances in the grade ot Technical Ser,eant and that he knew that 
tm claim for nc:h M and al.lonnces was false and fra-.ci\1lent. · In de
ciding these questions the Board of Rme• is well aware of .the rule that 
1t is prohibited from weighing the erldenee in cases f or,rarded for action 
lUlder Article of War soi and that if there is nfficient competent eTi
dence in the record of trial to sapport the tindincs of pilty the record 
mut 'be held legal.lJ' s.tficient. 

It is recognized that the burden of prorlilc that a partioular indi
Tidul was not promoted or was not married or was not in arrr &inn status 
at a particular time 18 a difficult bud.en to Met. Proof that an ao
nsed was of a particular &rade or was single or was in an absent ldthout 
leaTe status on a particlllar date &ins rise to a presuption that. nch 
status continues until the presumption in qv.estion is reblltted. Prosec~ 
tion Exhibit l shows that accused was transferred to Portland .Army Air 
Base on l Februa17 1946, as a priTate tirst. class. Prosention KmiDit 3 
(WD AGO 101111 20) shows that from 21 March 1946 to 15 Ju.17 1946 he was a 
priTate first .class and Prosec-ation E:hibit 7 (Pq Roll Indirldaal Insert 
Sheet - Enlisted lien) 8how's that he na paid at Camp learns, Utah., tor the 
months ot June and J~ 1946, as a priTate first class. 'these exhiltits are 
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competent 8Tidence 1'hioh raise a prenmption that on those dates accused 
was sel"Ting in the grade of priTate first class and 1t such presumption 
is not rebv.tted by- competent nidence in the record the;r would be s~fi
cient to sustain the findings of guilt;r. 

Prosecution ~its 8., 9., 10 and 11 merely show lrb.at the accused 
admits., Tiz., that he did receiTe at Hamilton Field., California, pa.r 
and allowances aa a Technical Sergeant for the periods ch.arced in 
Spec1f'ications 1 to 5., inclusiTe., or Charce I. Prosecution Exhibits 2., 
5 and 6 are ot no eTidentiar,- Talue and should not han been admitted in 
eTidence as the latter two exhibits are c~arl;r hearea,- and inadmissible 
as such and Exhibit 2 is irrelnant for the,reasons hereinafter stated. 

It must be remembered that the issue in this case is 'Whether ae
cused was entitled to pa;y and allowances in the grade ot Technical 
Sergeant tor the months at .August to December 1946, inclusiTe. AB abo.-e 
stated the prosecution's eTidence showed that he was a priTate first 
class as late as J~ 1946 and created a presumption that he remained in 
tba t grade unless the contrar;r is shown. This brines us to the im
portant question ill the case. Prosecution Exhibit 10 {Pa;r Roll IndiTidual 
Insert Sheet - Enlisted Men) sh01':lng receipt of pq and allmranceis b;r 
accused as a Teclmical Sergeant tor the month of Nonmber 1946, bears· the 
following entry on the line entitled Remarks "Trsi'd in gr tr Kearns., u. 
17 Sep 46. 11 The accused did not prepare this Toucher am e&nnot be charced 
"'1th the statements thereon (CM 320998., Farra:r;, 28 Ma,- 1947). As Exhibit 
10 is competent eTidence the entr.r in question must be considered as re
b11tting the presumption that accused's grade remained that or printe . 
first class unless it can be sholfn that he caused the entrr in question to 
be made or that it was baaed upon information obtained from the accued 
which he knn to be false and fraudulent. It 1s contended that informa
tion as to accused's crade as shown b;y these records was based upon ao
cused' s Form 20 (Pros. Ex. 4) or his temporar-., serTice record made up 
from Prosecution Exhibit No. 2 and is accordingl;r traced to statements 
made b,- him llhich he kne-. to be false. When this contention is ana)Jsed 
h(?ll'8Ter it becanes apparent that the eTidence does not sutain such a 
conclusion. Accused can onl;r be charged with maldng the statements on 
his Fom 20 which wre an that document llhen he executed it and as it was 
not si'1}8d b;r accused until 20 NOTember 1946 and he had prertous]J' been 
paid ·at Hamilton Field as a Technical Sergeant tor A.ugu.st., September and 
October 1946., it cannot be said that this Form·20 !or.ned the basis for 
these preTious p,vments. Prosecution Exhibit No. 2, the af'!idaTi.t £ran 
which accased•s temporaq service record was compiled., could not .haTe been 
the source of sn.7 information used to r,ay- accused for the period.a 
charged as it was not executed until Januar;r 27., 1947., a.rt.er acc11Sed had 
been transferred .from Hamilton Fi.eld to McChord Field., Washincton. In 
fact the record of ~ial is complete~ devoid of any testimony' or docu
mentar,y eTidence sho,ring what information was used to -pay- accused in the 
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hi&her grade .tor the periods charced. True his two J'om 20s are incon
sistent as to his crad• 1:,-at neither o:t t.b.e!ll ahaw be made a:rrr statement 
as to his &rade on or abollt the date he lHlgan to drn Techu1cal 
Serpant•s pa;r at Hamilton Field. It is theretore the opinion of the 
Board ot Renew that the record does not contain sutticient compei;ent 
nidanea from Wlbh the c0'11rt could infer 'that accued was not a Techni
cal Sergeant on the dates he elm pq and allowances in that p-ade at 
Hamilton Field., Calitornia. 

In CK 320998, Fa1Tar, 28 ~ 1947, accused n.s charpd with for 
speeifiea'tl.ws alleCi,ng that he •did unlawhl.JJ pretend• to the finance 
officer that he wa.s a Technical Serpant •well know:ini that said pre
tenses nre .talae and by means thereo! did .traudulentlJ" obtain• pa-r am 
allowances in the crade o:t Technical Sergsut. J.!ter holding that the 
nidence was laga~ inn.f'.f'icient to svipport the findings ot pllt;r ot 
theH allacations the Board o.f' Renew saidz 

•***There are., ho1reTer, additional i?'Ollnds tor hoJ.d.1.Di the 
record lei~ inauf!icient to support SpecU'ications l, 2, 3, 
and 4 relatilli to obtaininc IIOJl87 ._,. .f'alse pretenses. The onl1' 
ffidenea that any .f'alse pretenses wre made to captain Shimmel, 
as allepd., are the pa.rrolls tbemselns. Aceued's eicna,tves 
thereon merel1' acknowledge receipt in cash ot the amounts in 

• the eolllllllls 1am0\1Ilt paid' set op~site bis name. .lecuSed did 
not make up the P81'Nlli, nor is there tl,'CJJ' erldence that the · 
in.tormation 1n them. ca.ma from h1a. Thq nN all certified as 
corNct b;r an assistant persomiel officer. Acceed's •icnatve., 
for all that. appears in the eyidenee, was not. placed on the 
payrolls until he was paid. It earmot be asswned that he sicned 
be.tore ha was paid, or that the signi.n& was., or -.as intended "to 
be, ~ more than a receipt. It does not purport to be a 
certification of the correctness of a:ny 1)81l'Oll entry" (CM 
251348, Gaston, 33 BR 211). No other statement or act that 
c:ould be considered a pre tense was shown to ha-n been made bT 
accused to Captain Shimmel, as alleged. 

"It is necessary, in a charge of obtaining mone;r DJ' !alae 
pretenses, that it be prOTed that the pretense was made to the 
person alleied, and that he beliend it. to be tn.e and paid the 
mone,- on the strength of it. NothiJli in th.is case sh01rS, eTIJn 
assuming the sf.&ning of the payroll to constitute a false state
!llant, that it was, as alle1ad, b;r means thereof' that the mone7 
was paid. It W'Olal.d. appear that Captain Shi,mnel., or persons in 
his office at least., relied on the certification of the pa;rroll 
by the assistant personnel o.f'!icer, which is the prima17 purpose 
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or requirillg neh certification. 
11There is no evidence that accued made pretenses ~ 

Captain Shimmel which &ccued knew ere .talsa and 1dlioh 
Captain Shimmel 'belleTed to be tru, and 'b7 means of them 
was im:1ced to pa7 mone7 to the accused. In CK 151223, 
Thompson, it was held that thollgb aceused made a .talse 
pretense, as the eridence shond the propert;r allege~ 
obtained thereby was pro'bablJ' 1n .taot obtained on the 
strength ot another and different statement, which was not. 
prond talse, the record ns legallJ" i.Ds·atticient to H.pport, 
the findings o.t cillt,.. 11 

'lhile aecued in this case is not charged with o'btain.:illg aone7 wer 
false pretenses, he is charged with fraudul.entlJ' presenUns !_or pq- · 
ment to the finance officer •a cl.aim acainat th9 United States". 
1fhile it ma,- be contended that the abOfl qllotation is d.1et111'1l, nnerthe
less the instant. case clearJJ falls within the, principle therein 
emmei&ted. The fl'audw.ent claims which acc11sed in this case is char&ed
•nth presenting• are tbs payrolls on which he was paid .tor the months 
from .biuat to December 19461 1nclus1Te (Pros. ED. 8 to ll, incl.). , 
These exhibits ahow an their !ace that acomed mereq receipted tor the 

. mone7 and that. the con-ect.ness o.t the TOuchers 1ras eerti.tied to b7 a 
camnissioned o.tticer. There is no eTidence in the record that aCCllsed 
made arrr representations to the oert.if;Jing ot.ticer relatiTe to tbe grade 
in llhich he was entitled to be paid and it cannot lte as~naned that. 1n 
the presentation o.t the fraw:ialent. elaJms (if they be nch) to t.he 
finance o.tticer, that 8IJ7 act or statement ot acc\lsed -.as the basis or 
so1U'C8 o.t the false information contained in the pq To-.chers (CK 251348, 
Gaston, 33 JR 211). • . . 

6. For tbs reasons stated abOTe, the Board or Rerln holds the 
record or trial legallT ins.tficient to support the findin&s and sen-
tence. · 
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JAGQ - CY 325773 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. C. 
·n 

't;,TO: Commanding General, Fourth Air Force, Hamilton Field, Cali!omia. -
l. In the case of Private First Class Dwaine L. Cruise (RA 39.'.3259.37), 

Squadron A, 401st Arrrry Air Forces Base Unit, Hamilton Field, Calif'ornia, 
I concur in the foregoing holding b7 the Board o! Review that the record 
of trial is legal~ insufficient to support the findings of guilt,y and 
the sentence, and recommend that the findings of guilt7 and the sentence 
be disapproved. Upon taking such action you will have authorit,y to order 
a rehearing. 

2. When copies of the published order in this case are forwarded 
to this office, together with the record of trial, they should be 
accompanied by the foregoing holding and ·this indorsement.. For conven
ience of reference please place the file number of the record in 
brackets at the end of the published order, as follows: 

(CM 325773) 

l Incl THCUAS H. GREEN 
Record of trial Major General 

The Judge .Advocate General 
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lEP!RrMENr OF TIE 1RMY (51)
h the Ot:tice of The Judge .ldvocate General 

Washington 25, D. C. 

JAGH - CY 325799 19 Dt.C 1j47 

UNITED ST1'l'ES ) 
) 

v. ) Trial by G.c.v., corr,ened at 
) Fort Inox, Ientucky, 28-31 

Captain JillES F. oI CONNER ) Jul,- and 4-S luguat 1947. 
(O-ll06.372), COl"pa ot ) Dilmissal, total .tar.teitures,
Engineera · ) and con.tinement .tor three (31

) years 

CPffiON o.t the BOLRD OF REVlEW 
HOl.'TENSTEIN, 0 1BRJEN, and LINCH, Judge .ldvoeates 

-----· ·----

l. The Board o.t Review bu examined the reccrd o.t trial in the case 
of the otticer named above and submits this, its opuiion, to The Judge 
Advocate General. 

2. Accused was tried upon the torlowing Charges and Specitications a 

CHARGE Ia Violation o.t the 93rd Article ot War. 

Speciticationa In that Captain James F. 0 1Conner, ittacbed 
Unassigned, Headquarters am Headquarters Detachment, 
School Troops, The lr110red School, (formerl.7 ot the 
522nd .Armored Engineer Company, School Troops, 'l'he 
.Armored School, Fart Knox, Ientucky,) did, at Fart 
Knox, Kentucky, in the month of January 1947, felo
nio~ly embezzle by fraudulently connrting to bis 
own use one (1) Motorola COllbination Radio and 
Phonograph o.t the value of $154.00, the property of 
the 522nd Armored Engineer Company, entrusted to him 
by tbl 522nd lrmared Engineer Company u custodian 
thereo.t by virtue of hia office u commanding officer 
of said company. · 

CHARGE IIa Violation of the 94th Article o.t War. 

Specitication la (Finding of guilty disapproved by the 
rnierlng authority). 



(52) 

Specitication 21 (Finding ot guilt:, diSapp-cr,ed b7 tbl 
rHining authority). 

Specification 31 In that Captain Jue• F. o•conner, Attached 
Unusigned, Headqua.rt,ers and Headquarters Detachmlnt, . 
School Troops., The J.rmared School, {:l01'118rl7 o:l the 522nd 
.A.raored Engineer Company, School Troops, The Armored 
School, Fcrt Inm:, Ientuck;y), did, at Fart lnOE, Ientucky, 
on ar about 1 .lpril 194?, f~lcniously embeule bf fraudu
lently comerting to his own uae thirty five {.35) sacks 
.of KoallOS Portland Cement ot the "Yalue ot $22.0S and 
fifty {50) cenant blocks of the Talue of $5.00, total 
"Yalue $27.05, the property- at tblt United States, tm-nished 
and intended for the :militar:, aenice thereof, entrusted 
to him, the eaid Ca~ain JUll8• F. 0 1Conner, b7 reason of 
his office as cODDanding officer of the 522nd Armared 
Engineer · Company. 

Specification 41 In that Captain James F. 0 1Conner., Attached 
Unassigned, Headquarters and Headquarters Detaclmient, 
School Troops, The Armored School, {formerly of the 522nd. 
Arllored Engineer Compa.ny, School Troops, The Anacr•d 
School, F<rt Knox, Kentucky), did, at Fart In=, Ientucky,_ 
at divers ·time during tha period 1 April 1947 to 29 MQ' 
194?., feloniously embezltle by fraudulently cODYerting to 
his own use 18, to,3 board feet of salvage l'Uli>er of the 
Yalue of $774.12, twent7 fi"Ye {25) sacks of Koamos Port
land Cement at the value ot $15.?S., la½ 14u.res of 100 

. square feet each aal"fage asphalt strip shinglea rootillg 
uterial of the 'Talue of t:n.oo., two hundred fifty- (250) 
cemnt blocks of the "falue of $25.00, three (3) rolls 
building paper saturated felt roofing aterial No 479 of 
the Talue of $12.00, five hundred fifty (550) !ire brick 
of the 'TalUII of $16.50, Bal"fage water pir and m.iaeellaneous 
fittings of the Talue of $25.;00, ten {10 aalvage doors, 
sixteen (16) salvage window .frames and Willdon ot the Talua 
of $208.oo, and twelve hundred (1200) feet of 3/4 inch hemp 
rope, of the "Yalue of $48.oo, total nlue,$1,1)2.17, the 
propert7 at tm United States, furnished and intended far 
the llilitar:, service thereof, entrusted to hia the said 
Captain Jamea F. 0 1Cormer, by reason of his office u com
manding officer or the 522nd Armored Engineer c~. 

Specitieation 5• In that Captain Ja.a F. 0 1Conner, Attached 
Unusigned, Headquarters alld Headquarters Detachment, 
School Troops, The Armored School, (forn.,rly of the 522nd 
.Armored Engineer Cora.paey, School Troops, The Armored 
School, Fort Inox, Ient.uclcy), did, at Fort. Knox, lentucky, 
at divers time daring the period of l l.pril 1947 to 29 May 
1947, feloniously embezzle by fraudulently connrting to hie 
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om use two (2) buls o! tbe -.aloe of $15.82, ten (10) 
pounda of beefsteak of the nlm of $3.75., one hundred 
(100) pounds of !lour of t.bl value o.t $6.oo, tw•nt1 
.tour (24) biscuits of the nlue o.t $.10 and two (2) 
whole chickens ct the value o! $3.48., ot the total 
'Yalue of $29.15, the i:roperty of the United Stat••, 
furnismd and intended fer the military senice there
of, entruated to hill, the said Captain Ja.1191 F. 0 1Conner, 
by reuon of his o.t'lice as co11Bnding ofticer of. the 
522nd 1rmcred .EnginHr. Compa.I17. 

Spec1!1cation 61 In that Captain Juaa F. 0 1Conner, Attached 
Unassigned, Headquartera and Headquarter a Detacllllent, 
School Troops, The Armored School., (forarl.y of the 522nd 
.lraored Engineer Company., S.chool Troops., The lrllored 
School, Fort Knox., Ientucky)., did,_ at Fort lnoz:, · Kentucky-, 
on or about 15 .lpr-il 1947 knowingl7, willfullT and wrong
full7 appl7 to hi.a own use and benefit six (6) 2t ton 6 
x 6 GMC cargo trucks of the valU!I ill ucees of $50.oo., 
property of the United States furnished and intended far 
the mllitar,- senice thereo.t. · 

Specification 71 In that Captain J.-1 F • 0 1Conner, .lttached 
Unassigned, Headquarters and Headquarters Detacbmnt, 
School Troops., The ,lraored School., (farmrl7 of the 522nd 
.lrmcred Engineer COi1!pa.Il1, School Troopa., The 1rmcred 
School, Fort Inax, Kentuelcy), did, at Fort lnox, lentuclcy-, 
on or about 28 b-7 1947 knowingly, willfull7 and wrong-

• fully apply' to his own use and bene!it one (1) 2t ton G:W:: 
cargo truck No. 5 of the 'Yalue in excess of $50.00 prop
erty of the United States !1u-nished and intended far the 
military service thereof. 

Cll.RGE III1 Violation of the 95th Article of Yar. 

Specification la In that Captain James F. o•conner, .lttacbed 
Unassigned, Headquarter• and Headquarter• DetachMnt, 
School Troops., The .1rJl(red School; (tar.-i-11 of the 522nd . 
,lrm.ared Zngineer Compan7, School Troops, The Jrmored School, 
Fort Knox, Kem.ucq) did, at Fort Knox, Xentuclq, troa on 
or about 1 Februar7 1947 to oa er abOllt. 31 Jlarch 1947, 
wrong!ul.17 and tmlawtul.17 and dl.1ring dnty- houri., use the 
ser-.ices of Pri'Yate First Class Eugene B • Renfro !or his, 
the said Captain James F. O'CO!ll!M'., oe personal benefit 
and again, by requiring th-1 sa'4 Pr1Yate First Cl.us 
Eugene B. Re!lfro to wcrk !or bilt, Captain o•conner, aa a 
carpenter. 
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Specification 2a In that Captain James F. 0 1Conner, 1ttached 
Unassigned, Headquarters and Headquarters Detachment, 
School Troops, The .&.rmored School, (.tormerly or the 522nd 
Armcred Engineer Company, School Troops, The &raared 
School, Fort Jrnox, lentuck;y), did, at or near Elizabet.h
t own, Kentuc)cy, from .on or about 25 ii;:rll 1947 to on or 
:30 April 1947, wrongfully and unlawfully- and during dut7 
hours, use the services of Privata John Willman tor his, 
the said Cai:t;ain James F. 0 1Conner, own personal benefit 
an:l gain, by requiring the said Private John Willman to 
work for hill, Captain 0 1Conner, as a carpenter. 

. 
Specification .,, In that Capl;ain James F. 0 1Conner, .lttacbed 

' 

Unassigned, Headquarters and Headquarters Detachment, 
School Troops, The .Armored School, (tormerl.7 ot the 522nd 
.Armored Engineer Company-, School Troops, The Armored 
School, Fort Knox, Kentucky), did, at or near _Elisabeth
town, Kentucky, from on or about l 1prll 1947 to on or 
about 28 llay 1947, wrongfully and unlawfully and during· 
dut7 hours, use the ser-.ices or. Sergeant Woodrow Howard, 
Sergeant Collie Baker and Sergeant .Arie Bart llo}r !er Ma, 
the said Captain James F. 0 10onner 1s, own personal benefit 
and gain, by requiring the said Sergeant WoodrOII' Howard, 
Sergeant Collie Balrer and Sergeant Arie Hart Jr to work 
tor him, Captain 0 1Conner, as carpenter. 

Specification 4a In that Captain James F. '0 1Conner, 1ttached 
Unassigned, Headquart,ers and Headquarters Detachment, 
School Troops, The l.rm.ored School, (tarmerl-7 ot the 522nd 
Armored Engineer Company, School Troops, The Armored 
School, Fort Inox, Kentucky), did, at or near Rlizabeth
town, Xentucey, from on or. about 18 ]lay 1947 to on or 
about 28 1lay 1947, wrong.tull7 and unlawfully and during 
duty hours, use the services o! Sergeant R. Moore tar 
his, the said Captain J81'191 F. 0 1Conner•s, own personal 
benefit and gain, by- requiring the •aid Sergeant R. B. 
Koare to wcrk .tor him, Captain 0 1C011D8r, as a carpenter. 

Specification Sa In that Captain James F. O'Conner, .lttached 
Unaasigmd, Headquarters and Headquarters Detachllent, 
School Troops, The l.raored School, (.tor:mrl-7 ot the 522nd 
Aracxred Engineer Company, School Troops, The .lrmored 
School, Fort Knox, Kentucky), did., at Vine Grove, Ientuck;r, 
on er about 28 Kay 1947, wrongfully and by deceit, secure 
tr011 Mr. Richard L. Bruendine a .false and .talsel7 receipted
bill in wards and .tigure1, to wits . 
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S?ATbENr 
. Route ·2 

VINE C2.0VI, -IY., ----==Jfar=c.:h-::10:.a.,....:11:..c%::i.7._____ 

In lccount with 

BRIZEHDINE 'S GA.RA.GE 
Gas and Oil.I 

Phone 173-&-3 

lOOO Ft 2r.4x8 ?0.00 

l.000 ft ~o 70.00 

1000 tt . 2x,x12 70.00 

2000 tt. fiooring 150.00 

sooo . ft Sbeat1ng '1' • O. 350.00 

1500 ft Irop Siding 105.00 

SOOO· - ft 2x6x8-10-12 350.00 

10 tllled Door1 00.00 

. ·16 tlNd Window rr.., 128.00 

3 Loads Scrap Laber 15.00 

]J88.00 

-. PA.ID IN FULL 
APRIL 1.0,1947

/1/ R L BlUZSNDDB 

Specilication 61 In that. Captain Jalll91 -r. O'Conner, Attached· 
UnassigDBd, Headquari-ers and Beaqurters Detachment, 
School Troops, Tba Araared School, (tormerq ot the 522nd 
,lrmc.red hgiDeer Capuy, School Troops, The Anaared 
School, Fori, Inca:, Iem;ueq), harlng taken a oath b &D 

. 1.Jrfesti.ga'\ion betare Rohen •• J.lexander, Majer, CMP, 

' 
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Summary Court-!~rtial Officer, that he did depose truly,· 
did, at Fort Knox, Kentucky, on or about 28 May 1947, 
willfully, corruptly, and contrary to such oath, depose 
in substance that" - ~ I wish to state that a consider
able quantity of building material and supplies which I 
had purchased from Mr. Brezendine, at Vine Grove, had 
been stored in my company warehouse - - 11 which affidavit 
was a material matter and which he did not then believe 
to be true. 

He pleaded not guilty to Specification 5, Charge II, except the words and 
firures "twenty-four (24) bisciuts of the value of $.10" of the excepted 
words, guilty, ar:rl not guilty to all other Specifications and the Charges. 
He was found guilty of Charge I and its Specification; Charge II and Spec
ifications 3, 6, ar:rl 7 thereunder; Specifications 1 and 2, Charge II, by 
exceptions and substitutions, Specification 4, Charge II, except the words 
and figures "18,603" and "$774.12", "twenty-five (25) sacks or Kosmos Port
land Cement or the value of $15. 75, threl'I (3) rolls building paper saturated 
felt roofing material No 479 of the value of $12.00, ten (10) salvage doors, 
sixteen (16) salvage window frames and windows of the value of $208.00, 
twelve hundred (1200) feet of 3/4 inch hemp rope, of the value of $48.00, 
and total value $1,132.17", substituting for the first two excepted figures 
the figures "18,161" and "$749.0711 , respectively, and for the words "ten · 
(10) salvage doors; sixteen (16) salvage window frames and windows or the 
value of $208.00", the words and figures "ten (10) salvage doors, seven 
(7) double sash windows with frames at the value of $137.00• and for the 
words "total value $1,132.17" the words and figures "total value $99:>.3711 , 

of the excepted words not guilty, of the substituted words guilty; Speci
fication 5, Charge II, except the words ar:rl figures "two (2) ham9 of the 
value of $15.82 and ten (10) pounds of beefsteak of the value or $3.75n 
and the wards and fieures •total value cf $29.15°, substituting therefor 
respectively the words and figures "one (1) ham of the value or $7.91, 
four (4) pounds of beefsteak of the value of $1.50, of the total value of 
$18.99•, of the excepted words not guilty, ·ot the substituted words guilty; 
Charge III and Specifications 1, 3, 4, 5, and 6 thereunder; Speci!ication 
2, Charge III, except the words "from on or about 25 .April 1947 to on or 
about 30 lpril 194711 , and substituting therefor the words "at divers times 
during the months of March and April 1947", of. the excepted words not guilty; 
of the substituted words guilty. No evidence of pr-evious convictions was 
introduced. He was sentenced to be dismissed the service, to .torfeit all 
pay 3.nd allOlfances due or to become due, and to be confined at hard labor 
for ten years. The reviewing authority disapproved the findings o.t guilty 
of Specifications 1 and 2, Charge II, approved the sentence but remitted 
seven years of the confinement imposed and forwarded the record or trial 
far action under !rticle or War 48. 

,3. Evidence for the prosecuti~n:' 

The evidence pertinent to the approved findings of guilty is sub-
stantially as .t'ollowsa . 
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Accused is in the military service and during the first .f'ive months 
of 1947 was commanding o!.f'icer o.f' the 522nd 1rmored Engineer Compan7 and 
o.f' the 995th Treadway Bridge Company, Fort Knox, Y.entucky (R 8, 229). 
During the period from NoYenber 1946 until the end of June 1947 Sergeant 
Loyd E. Smith was in charge o.f' the 522nd Armored Engineer Company ware
house. Between November 1946 and March 1947 a considerable a.mount of · 
salvage lumber o.f' differing measurements, pipe and fittings, approximately 
250 fire bricks, and a quantity o.f' 94-pound bags of Kosmos Portland Cement 
were stored in the warehouse (R 10-ll). At unspecified times quantities 
o.f' asphalt shingles, doors, door franes, windOlf frames and cement blocks 
were stored in the warehouse (R 15, 84, 123, 138, 139., 237). Sergeant. 
Smith did not know o.f' any property other than government property being 
stared in the warehouse (R 17,' 18). During March 1947 a number of build
ings at Fort Knox had been released "for salvage by troops" and at a time 
not specified Building T-1745 was released for• the same purpose (R 45, 
286). From February through May 1947 various members of the two organi
zations of which accused was commanding officer were engaged in tearing 
down buildings at Fort Knox (R 44, Pros Ex l; R 46, 57, 70., 71, 81., 137). 
The materials of which the building were constructed were trucked to the 
522nd Engineer Company Warehouse and ,there stored. Among the materials 
stared were lumber., asphalt shingles, pipe and fittings, doors and windows 
(R 44, Pros Ex l; 47, 58, 59, 72, 82, 13?}. During W.arch or April 1947 
accused hired De.vid Cleaver, a civilian., to do some hauling for him (R 116). 
On a nuni:>er o.f' occasions, at accused's direction Cleaver went to places at 
Fort Knox where buildings were being dismantled and at accused's direction 
Cleaver's truck would be loaded with materials from the buildings (R 44., . 
Pros Ex l; R 142); and on other occasions Cleaver had his truck loaded 
with materials at the 522nd Engineer Company ·Narehouse (R 23; 44, Pros 
Ex l; R 83). In each instance the n:aterials were· taken to a building 
site in ElizabethtOlfn, Kentucky., which accused claimed he owned (R 12?). 
The materials transported by Cleaver were sized lumber, pipe and fittings, 
approximately 260 concrete blocks, 35 assorted sized bundl~s of asbestos 
shingles, windo.- frames, door frames., two doors, and brick siding (R 24, 
122-124). When Cleaver picked up loo.ds at the warehouse his truck would 
be driven into the warehouse and the door closed_ (R 23, 24, 122). During 
the latter µu-t o.f' :March or the first Jll.rt of April 1947 Sergeants Smith 
and Howard, acting under accused's instructions, loaded 35 bags o.f' cement 
and 50 cement blocks from the 522nd Armored Engineer Warehouse onto a 
"G.I.11 truck and took the load to accused's building site at Elizabethtown 
(R 15, 16, 95, 101., 102) • On 15 J.pril at accuse~i's direction six 2½..iton 
Army trucks., were loaded with salvage materials at the company warehouse., 
driven to his building site in Elizabethtown, and unloaded. Accused had t-

previously indicated to Sergeant Smith the materials he wanted. Among the 
materials loaded were sized lumber, seven windows, seven doors, 40 to 60 
cement blocks, and window frames (R 17, 18, 73, 74, 84-86., 155-158, 163-
165, 174, 175). On 28 May accused had another 2½-ton truck load of lumber 
transported from his company warehouse to his buildine site (R 25., 26, 236., 
23?). At his direction the bwnper lllB.I'kings had been obliterated from the 
truck (a 229, 232). In the reantime Charles H. Gregor., CID Agent, had 
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been Wormed of accused's plan to carry away material and placed himsal! 
in a vantage point to observe the operation. He saw the truck being 
loaded in the presence of accused and then followed the truck to the 
destination, accused's buildi:Qg site in Elizabethtown. There he saw a 
house "seYen-eightbs• completed. There was also a considerable amount 
of building materials at the site (R 241). Gregor later saw accused sign 
the trip ticket f<r the driver of th! truck (R 242). Subsequently Gregor 
seized all the naterials at the site and placed them in the Provost Marshal 
Com.pound where they were segregated (R 242). Also placed there were other 
building material and a Motorola Combination Radio Phonograph taken by 
Gregor from accused's quarters at Fort Knox (R 243). . 

After hearing the fc:regoing evidence the court adjourned frOJI the 
regular courtroom, reconvened at the compound and was shOlrll the seized 
materials (R 254). The coJrbination radio-phonograph ,ru demonstrated to 
be in working condition (R 261). Later the court also convened at ac
cused'• building 1ite in Elil&'bethtown arid there ob1erTed the building 
(R 261). , 

Prior to the introduction of evidence concerning ..'1'alue as .to the 
items alleged in Spec.ifications 3 and 4 of Charge I the following colloquy 
took places · 

•PRCSECU?I0N1 !t this time the prosecution would like 
to advise the court it contemplates calling as its next two 
witnesses the two engineers who teati!iecfbefore this court 
yesterday. It ii requested that the Law -'~mber ad-vise the 
court the circumstances as follona That in a cue of this 
nature that the burden of :iroof is .on tbs prosecution to sb01r 
by the preponderance of tm evidence befcre the court that 
any or all of the property concerned was and is,government 
property. It is also requested the court be advised that the 
witnesses included in their evaluation all of the property 
found a ~ of the building at the building site, - this 
building site which the court visited yesterday. It is re-

, quested that the court be advised in assessing and evaluating 
the estimate to be given by the witnesses before this court 
that they consider the evidence of the prosecution's witnesses 
with respect to the property,; that is, luni>er and building 
material in-.olved in the building or present in the Provost 
Marshal Compound and also consider the evidence of their own 
obserntion of the type of building materials that they tound 
in the Pro-,ost Marshal Compound and in the building site and 
thlt in their deliberations upon the tindings they consider 
and give weight to only so much of the estimates and evaluations 
of th,ese witnesses as in thEiir opinion and decision they !ind to 

. han been prOYed by the prosecution beyond a reasonable doubt or 
by the p:eponderance of the evidence to be and have been govern
ment p: opert;y. 
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"I.AW 11:MBER: The court will be so advised. 11 (R 265-266). 

l!r. Wesley H. Cowley, a civil engineer, Assistant Senior Engineer at 
Fort Knox testified as to the value of the materials viewed by the court 
at the Provost Marshal Compound in pertinent ·part as follows 1 

"A• * .;; * the third item is thirty-five bags of Portland 
cement, price $22.05; eleven squares, one hundred square· 
feet i:er square, salvage asphalt strip shinele roofing 
at $2.00 per square, $22.00; * * * 9,(JJO feet board 
measure salvage lumber at t40.oo per thousand, t334.00; 
two hundred and fifty each salvage cement blocks .10¢ 
each, i25.00; one lot of pipe and fittings (salvage), 
!;p25.80; ten each salvage doors - two at $8.00 each and 
eight and $2.00 each, making a total of $32.00.n 

* * * * 111... (Continued) one hundred and eighty each firebrick at 
$.OJ ea, $5.40; Two thousand board 11)9asure one inch . 
cl.imension lumber (new) at $80.00 a thousand, $160.00, 
making a total of $725.44•" (R 268). 

Mr. Alton R. Wyman, architectural engineer at Fort Knox, testified 
as to the value of the materials incorporated in accused 1s building at 
Elizabethtown in pertinent part as follows: 

"A. I found four hundred and twenty five concrete blocks of 
a size 8"x8 11 xl611 which I valued at .15¢ a piece for a cost 
of $6.3.75; I estimated there were four hundred end ninety 
each of common brick which I estimated at three cents each 
for a cost of $14.70; * * * I SUll'l!lal'ized the lumber incor
porated in the building as 8 and 9/10 's thousand board feet 
which I estimated to be worth $40.00 a thousand for a cost 
of $356.oo. I counted seven sash, double hung, six light 
each, which I estimated at.$15.00 each for a cost of $105.00 •. 
I counted threa single sash, six light each with the frame, 
which I estimated at (i9.00 each for a cost of $27.00. I 
counted two doors with frame which I estimated at $20.00 a 
piece for a total of $40.00. I estimated there were seven 
and a half' squares of asphalt shinges which I estins.ted at · 
t4.00 a square for a total or $30.00. * '* *'' (R 271-272). 

,.. 
Under date of 4 August 1946 the following entries were made in the 

Co,mcil Book of the 522nd Armored Engineer Co:rnpanys 

"I certify that the following items of Unit Fund property 
are physically present h this organization. 

11First of August 1946--0.ne Radio Motorola :li,154.00." 

9 

http:li,154.00
http:1946--0.ne
http:at.$15.00
http:advised.11


(60) 

The page on which the entries were made was signed by accused (R 133). 

During January 1947 accused took a Motorola Radio-Phonograph from the 
522nd day room. Corporal Charles L. Justice was in the day room at the 
time and at accused's reqU!st helped accused place the radio in his car. 
At the time accused stated that the radio was not working right (R 274). 
The instrwnent was not thereafter seen in the company area and on 28 Y,ay 
1947 was recovered in accused's quarters by CID Agent Gregor. 

Around the latter part of February Private First Class Eugene B. 
Renfro., 995th Treadway Bridge Company, was directed by accused to cut 146 
studs "6'6" 11 long from 11 2x411 lumber that was stored at the 522nd Ware
house (R 146, 147}. This task was completed in four or five days and 
upon its completion Renfro was ordered by accused to cut 110 2x6xl3 floor 
joists. Renfro finished the joists in two or three weeks (R 149) ~ Sub
sequently Renfro, on accused's direction, cut. 55 rafters and approximately 
JO more studs (R 151, 152). Renfro completed all his work for accused 
around the last of March or the first of April (R 21, 152). He did this 
work for accused during regular duty hours and was not on pass (R 147). 
About the tine this work was completed accused came to the warehouse and 
instructed Sergeant Smith that a 2½-t,on 11 G.I. 11 truck would be down to take 
the st.uddings, rafters, and joists to his place at Elizabethtown. Subse
quently these materials were taken away from the warehouse in two truck 
loads (R.21, 22). 

Beginning about the .15th or 2:lth of :!/,arch Private D. J. Willman was 
required to work for accused at the latter's building site in Elizabeth
town. · Willman was informed that accused wanted a man to work on his 
house, and was taken there by accused. He worked for a perfod of five 
days and again for a period of six days. The last day Willman worked for 
accused he was on pass, but during the other days he worked for him he 
was not on pass. He did not receive any pay or promise of pay (R 51-53), 
but accused did purchase his noon day meals (R 55). Prior to working at 
Elizabethtown, Willman had taken two loads of materials there and had un
loaded them under accused 1s supervision. The materials had originally been 
taken from dismantled buildings at Fort Knox (R 49-50). 

From ap:proximately 1 April to 28 May Sergeants Howard, Baker, and 
Hart, all members of accused's organization were required by. accused to 
work on the house he was erecting in Elizabethtown. Howard was asked by 
accused to accompany the latter to the building site in the first instance 
(R 104). Baker testified that accused asked him to work on the house (R 
182, Pros Ex 5). Hart was called out for a detail sometime during l~y and 
was taken to the building site at Elizabethtown by accused in the latter's 
car (R 180). Baker estimated that during this period he worked on the 
house about .f'i.f.teen or twenty days, and stated that some of the work was 
per~ormed on his own time, and some during duty hours. Other than a lcmn 
of $5.00, which had not been repaid, Baker received no ccmpcn3ation from 
accused (R 182, Pros Ex 4). 

10 



(61) 

Howard stated that he worked on accused I s house twenty to twenty
five days between l April and 2:8 :May (R 105). He did no work on Sundays 
and but once on a Saturday (R 106). He did. not receive any compensation 
from accused but did owe accused $4.oo (R ll2). 

Hart worked on the house a total o! about twelve days in the period 
alleged and on none of these dai'3 was he on ~ss (R 181). He did not 
receive any compensation (R 182). 

During May Sergeant R. V. Moore was told by Sergeant Baker that he 
was ,ranted tcr the detail working on accused's home. Moore was subse
quently taken to Elizabethtown by accused and worked on the house about 
ten or twelve days (R 167, l?l). He worked there on two Saturdays but 
not on Sunday(R 169). 11oare did not receive any compensation for his 
work (R 1?3). · 

The men working on accused's house were transported to and .trom the 
house by aocuaed, and their lunches were pr-ocured by accused._ 

During March, 1pr11, and llay, accused on di.t!erent occasions took 
food ~rom the combined mHa of tb9 995th Treadway Bridge Company and the 
522nd Armored Engineer Company. One evening while the c~ok was making 
biscuits, accused came in the ·mess hall and after stating that they Wf're 

•good biacuit1,• pu:t. a •couple dozen• o! them in.a bag and took it out t~ 
.door with hill •. (R 61). On about l 1pril while •1.P. 's" were bringing 
rations to the ice box accused removed two chickens from a crate, put 
them in a sack and left the mess hall (R 62, 63, 203, 204). On or about 
20 1pr-11 accused took a l4 or 15-pound ham from the company's ice box, 

. and after wra.pping it., put it in his car (R 203). On another occasion -
in March or 1pr-il accused webt to the company ice box with one o! the 
cooks. The cook put some meat in a paper sack and gave it to accused (R 
215,' 216), and the latter went out carrying the sack (R 210}. On 19 llay 
right after ration• had been delivered to the mess accused had a con
versation with Corporal Gilbert who ns working 1n the mess hall (R 223). 
Subsequently Gilbert had Private First Class William L. Swinea carry a 
hundred-pound bag of !lour,which Gilbert ·declared to be excess,into the 
toolroom. some· ti.me later accused and Gilhert took a sack from the tool
room and put it in accused's car. It was ~imilar to the sack which 
Swinea had placed in the toolroom. Swinea testified tba.t there were no 
otmr sacks in the toolroom sillilar to the one containing the flour (R 
221+, ~s>. · 

The court took judicial notice of the pr-ice lists of the ration ware
house, Fort Knox, Ientucky, for the months of April and May 194?. The 
lowest pr-ice for beef during the two-month period of .l.pril and May was 
$0.)? per pound, !or ham $0.54 per pound, and for !lour $0.06 per pound. 

. . 

About 5,:30 or 6100 o'clock on the evening of 28 May 1947 acc1l8ed went 
to the home of Richard L. Brizendine, Vine Grove, Kentucky, and told 
Brizendine that he had bought some lumber and lost the bill, and wanted 

11 
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the bill replaced {R 279}. Brizendine had !ormerly been in business with 
his brother-in-law., a man by the nane o! Sanson. They had been engaged 
in wrecking buildings at Fort Knox, but bad quarreled and ended the partner
ship (R 200, 282) • The ~nership had terminated a week or ten days :i;rior 
to accused's visit {R 284). Accused had been drinking and Brizendine asked 
him if he could not wait until the next day for the duplicate bill {I? 280., 
282}. Finally Brizendine ma.de out a bill the entries on which were dictated 
to him by accused {R 280). The bill was dated "March 10, 194711 and was for 
lUDDer and other building materials in the sum of $1388.00., and showed that 
'it had been i;aid in full "A:i;ril - 10 - 194711 over Brizendine's signature · 
{R 247., Pros Ex 10). Brizendine admitted that he knew accused had not 
bought that much because he "would have heard about it" (R 282). 

It was stipulated that if Mr. ilvis A. Sanson were present in court 
he would testify that a 

"* * * sometime subsequent to the first o! January 1947 
on various occasions he has sold to Captain James. F. 0 1Conner., 
the accused in this case., certain undetermined quantitiea o:r 
building materials and lumber of a total value o! approximately 
$15 .oo. : {R 289}. . 

On the evening o! 28 May- 1947 accused was interrogated by lfajor Robert 
w. Alexander., the Provost Marshal at Fort Knox. He bad heard the 24th 
.Article o:r War read to two men who were being questioned and., jwst prior 
to his interrogation., accused stated to Major Alexander that he understood 
his rights. During his interrogation accused produced the bill he had re
ceived !rom Brizendine and eh.ted that he had p&id for all the material 
and could not; se~ the purpose ot the ,investigation. iccused subsequently 
•de a written statement under oath which was admitted in evidence with
out objection {R 245, Pros Ex 9, R 292). In ·pertinent part he stateda 

"* * * I admit that in the course ot the ~st fn months I did . 
. appr-opriate to my own use a limited amount o! Government prOP
erty. Although I am in a position to specifically state the 

. amount involved, I would estilllate that this ·property did pot . 
exceed the sum of seventy-five dollars in value. The men who 
drove the Government vehicles and transported this Government 
property to my house in Elizabethtown., did so without knowl
edge of the .fact that they were carrying Government equipment 
for my :t:ersonal use. They nerely acted pursuant to my orders. 
In addition to the above mentioned Government property, I wish 
to state tmt a considerable quantity o! building material and 
supplies which I had purchased from Mr Brenzendine., at Vine 
Grove, had been stored in my Company Warehoi.2Be and when re
moved from there may have given t~ impression that I was taking 
Government property with which to build my house in Elizabeth
tolVll. The men from my Company who did carpentering on my house 
did s_o will19gly and will be paid for their time as has been my 
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intention .f'rom the start. In so .f'ar as the Memphis Convoy 
is concerned, this Convoy only made a slight detour on its 
way to Memphis, but did not; make a special trip just to -
haul supplies or equipment to my house in Elizabethtown. 
I wish to ~e it cle8:1" ·that I absolve all the men in my . 
company from any connection with this entire affair. In 
so far as any statements about my having taken food from 
the Mess Hall is concerned, I wish to clarify this by stating, 
in the past year during which I have been in command of this 
company, I have never taken any food from the kitchen by power 

(} ot my authority as Commanding Officer. The few items that I 
have taken from the Mess Hall were given to me by the Mess Sgt 
and in my opinion these items were in excess of those required 
by the troops." (Pros Ex 9). 

4. Evidence for tM defenses 

After being ap:~rised -o.f' his rights as a witness accused elected to 
testify under oath in his own behal.f'. He testified that he had taken the 
Motorola Combination Radio and Phonograph from. .the day room to have it 
repaired (R .'.311, .'.312). On cross-examination, h01Fever, he admitted that 
the last time the radio was repaired was four to tive weeks prior to the 
28th ot May (R .'.3.'.3.'.3). .With reference to the ,salvage materials in th9 
warehouse accused claim:ld that two officers who "did not have custody 
but they had direct charge of the cement, salvage lumber, etc.," told 
him to "use this for whatever place you see fitn (R .'.31.'.3). He admitted 
taking 24 biscuits from the mess hall but stated he believed that other
wise they would r.111~e been wasted as it was after meal time (R 314). He 
denied taking beefsteak, flour or chickens from the mess, but stated that 
he was accustomed to storing his commissary purchases o!' perishables in 
the mess refrigera.tar until he would lea-ve far his quarters at the end of 
the day (R 314) • With respect to the misapplication of government trucks 
on 15 April 1947 he stated "those trucks went by and unloaded this luni>er 
at said site in Elizabethtown. They 'were enroute to Memphis and were not 
delayed over an hour enroute" (R .'.314, .'.315). When reminded by defense 
counsel that only four of the trucks were dispatched for Memphis he tes
tified thats 

"As brought out in this trial before when you spoke o! those 
other two trucks, when I discovered them there and asked why 
they were not going to Memphil, they said they had been directed, 
to come back. I had no knowlAdg9 whet.her they ere supposed to 
to or not until I got back.• (R 315). : · . 

..~ :·. •. 

With reference to the ·misapplication of .-truck referred to in Specitica
tion 7, Charge II, accused stated that· bl!t used the truck to make a trip 
to Eli.Zabethtown (R .'.315). · · 

!s to the ,rork performed by Private First Class Renfro none o! that 
work was for accused's benefit and none of the materials upon which 
Renfro worked·was used in accused's home in Elizabethtown (R 315, 323). 

]J • 
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With reference to requiring Sergeants Baker, Howard, Hart, and Moore 
to perform work for him during d14Y hours accused testified: 

Under Specification 3, Charge III, Capt~in O•Conner 
you are charged again for using for your own benefit 
the services of Sergeant Howard, Sergeant Baker, and . 
Sergeant Hart, under the same conditions as carpenters 
to work for you at the Green Hill site. Yihat have you .. 
to say about that? t) 
They did work for me. 

"Q. Were they on pass too? 
"A• To the best of my knowledge, I don't think this Sergeant 

Howard and Sergeant Moore were on pass all the times they 
worked for me. Sergeant Hart was on n:aybe a couple· of 
afternoons or different afternoons. A few times he did 
not have a pa.es; it was VOCO. He was standing around in 
the area chewing his thumbs and I asked him to go with 
me. This Sergeant Baker - I don't remember; I actually 
don't remember about Baker. Baker was out there most of 
the time that we were there which was over a period of 
several' days at different intervals. Some days it would 
be hal! a day; some days it would be two hours; and some 
days it would be all day. I believe that I told Sergeant 
Baker that he was relieved from duty in the company when 
he was working out there. · 

, "Q. Then under Specification /i., Charge III, you are charged 
with using the services or Sergeant Moore for your own 
personal benefit and gain from on or about 18 May 1947 
to _on or a.bout 28 May 1947. What have you to say in 
regard to that? 
That time I remember I implied to Sergeant Moore he was 
relieved from duties within the company at such time as 
he work~d there on VOCO." (R 316). , 

.A.s to receivint; a falsely receipted bill from Brizendine accused .. 
claimed he was "pretty well oiled up" at the time, and in his testimony 
was vague concerning the incident (R 316). He admitted signing his 
pl"e-trial statement but stated that he did not make it (R 317). On 
recross-examination accused claimed that he had stored in his company 
warehouse some building materials purchased on the Post from Brizendine 
or Sanson. He did not recall., however, who had placed it in the ware-
house for him (R 335, 336). . 

Accused also testif'ied that he had thirty-one months of combat 
duty, nine months in Europe, and twenty-two months in ·the Asiatic Theater · 
{R 317) ~ He was awarded the Silver Star., the Bronze Star Medal, and the 
Purple Heart with one cluster.· He is married and the father or three 
children (R 318) • 

• 
14 

• 



(65) 

It was stipulated that Mr. Gilprin, Vice President of the Deeks 
Lumber Company, would testify thata · 

"* * * on or about the 24th day of ?.:ay 1947 Captain 
James F. 0 1Conner of the Green Hills Section purchased 
from the Deeks Lumber Company, Incorporated., twenty (20) 
lx4xl0's number one poplar boards., value of $10.05 and 
four (4) rolls of nunber 479 felt., saturated., total value 
of $29.00., all of a total value or $39.05. It is further 
stipulated that the number 479 appeared on the rolls of 
roofing material or felt observed by the prosecution and 
the members of the court in the Provost Marshal Compound." 
(R 303). · 

I 

First Sergeant Abe Trussel, 522nd Armored Engineer Company., testified 
that he was with the accused for about three and one-1-.alf hours on the 
evening of 28 May 1947 and that they consumed about a quart of liquor (R 
301., 303)., He further stated, however, that the conversation between 
them that evening was normal (R 305). 

Technician Fifth Grade William A. Hollineworth, 522nd Armored 
Engineers, testified that during January and Febraury he worked on the 
Motorola COIOOination. Record Player in the company day room. Because 
electrical current in the day room was fed by a 11 drop line" the repair 
he was trying to make could not be accompl~hed. iccused at that time 
told Hollingworth that his home was fed by a 11 main line" (R 297). 

j 

Private George A. Krueger testified that on three occasions he had 
worked on a Motorola Radio Record Player in accused's quarters. The last 
time he had repaired it was on l April (R 295, 296). 

5. Accused was found guilty of embezzling' a :Motorola Combination 
· Radio and Phonograph, property of the 522nd Armored Engineer Company of 

a value of $154.00 (Spec, Chg I). The evidence shows that in January 
1947 accused., who was commanding officer of the 522nd Armored Engineer 
Company., took a Motorola Combination Radio and Phonograph from his com
pany day room. The instr'UlJ\8nt· had. been previously entered in the company 
fund council book, over accused's. signature., as property of the fund. The 
instrument was subsequently recovered in accw,ed's quarters on 28 May 1947. 
,lccused tried to account for his exclusive possession of the instrument by 
stating that he had taken it to his quarters to have it repair~d. The 
evidence shows, however, that prior to its recovery almost two months had 
elapsed sin::e it had been repaired. When the instrument was observed by 
the court it was in working condition. The circumstances justify the 
inference that accused intended to deprive the owner (the company in this 
case) of the property permanently. Accused by virtue of his position of, 
company commander was custodian of the company fund and its property (Par 
Uc, AR 210-50, 13 December 1945). His removal oi' the property from the 
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I 

company with the intention permanently to deprive the company of it con
stituted the offense of embezzlerrent. There was no evidence presented as 
to the value o·f the combination radio and record player and hence the 
finding of a specific value was not warranted. The court, however, saw 
the. radio, and the fact that the instrunent was in working order was 
demonstrated to the court. Under the circ~tances it may be inferred 
that the instrUJ1¥3nt was of some value. 

Accused was found E.:Uilty of embezzling property of .the United States 
furnished and intended for the military service thereof as follows: .'.35 
sacks of Kosmos Portland Cement of a value of $22.05, and 50 cel!Y3nt blocks 
value $5 .oo, total value $27 .05 (Spec .'.3, Chg II); 18,161 'board feet of 
salvage lumber of a value of $774.11; 18½ squares of 100 square feet each 
of salvage asphalt shingles of a value of i.'.37.05; 250 cezoont blocks of a 
value of $25.00; 550 fire brick of a value of $16.50, salvage water pipe 
and miscellaneous fittines of a ~alue of $25.80; and lO salvage doors and 
7 double sash windows with frames of a value of tl37.00, of a total value 
of $9<:XJ •.'.37 (Spec 4, Chg II). 

The evidence in support of these two specifications shows that con
siderable salvage lumber and other building materia.18 either new or salvage 
were stored 1n the warehouse maintained by accused's company. Some of the 
salvage material was received from buildings released to the 522nd Engineer, 
for dismantling. is to Specification .'.3, Charge II, the evidence clearly 
shc,,rs that on the .date alleged, at accused 1s direction, .'.35 sacks of Kosmos 
cement and 50 cement building blocks were removed from the warehouse and 
brouzht to his building site in Elizabethtown., Kentucky. 

is to Speci!ication 4, Charge II, the evidence sho,rs that at the tim3s 
alleged substantial quantities of material of the type described by the 
findings of the court were removed from the warehouse on accused 1s order 
and were also brought to the building site in Elizabethtown. Some material• 
were taken to accused's building site from the scene of salvage operations. 
As to all the material taken by or at accused's direction., he had such care 
and control thereof as to warrant the court in finding him guilty of embez
zlement. There is insufficient evidence., however, to justify the aI1Punts 
of the materials found by the court under Specification 4, and the nlues 
found by the court under Specifications .'.3 and 4. Recapitulating the evi
dence pertinent to these two specifications we find ev+dence supporting the 
amounts of materials found to be taken under Specification 3 and evidence 
supporting the taking of substantial amounts of the materials found under 
Specification 4. 

Materials taken trom accused's quarters at Fort Knox and his building 
site at Elizabethtown were, brought to the Provost Marshal Compound at Fort 
Knox and there viewed by an expert who appraised the value of this matez,ial, 
The court, too, viewed the material at the compound. Another expert in
spected the building being erected by accused and appraised the materials 
contained therein as to amount and value. The court also viewed the build
ing. The two experts testified as to their appraisals. Prior to their . . 
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testimony, however, the trial jud~ advocate declared, and the law member 
acquiesced in the declaration, that as to the value of the materials in · 
the Provost Marshal Compound and in too building at Elizabethtown, the 
court was to tive weight "to only so much of the estimates and evaluations 
of these witnesses as in their opinion and decision they find to have been 
proved by the prosecution beyond a reasonable doubt or by the preponderarx=e 

·of the evidence to be and have been goverl1ll!ent property.a The specific 
amounts of materials found by the court under Specification 4 are shawn 
only in the appraisals by the two experts, and while the court by viewing 
the materials and the building may have been in a position to find that· 
the materials in those specific amounts were government property, the 
materials and the building were not introduced in evidence. Consequently, 
there is insufficient evidence to support the findings as to amounts• 
This is especially true in view of the innuendo contained in the instruc
tion of the trial judge advocate that not all the uaterials appraised by 
the experts and viewed by the court were governm,nt property. 

The instruction of the trial judge advocate was open to further at-
.tack in that he stated that the government could prove the property involved 
to be government property by a preponderance of the evidence. That the 
property involved was government property is an element or the offense 
charged. "In order to comiet of an offense the cot!l"t must be satisfied, 
beyond a reasonable doubt, that the accused is guilty thereof. * * * The .. · 
rule as to reasonable doubt extends to every elenent of the of!'ensen (MClf 
1928, par 78). The instruction o.!' the trial judge advocate, adopted by · 
the law member, that the court could fin:i that the property involved was 
goverill!J9nt, property by a preponderance of the evidence was clearly er
roneous. 

The lack or evidence as to which materials viewed by the court were 
government property vitiated the !'indings of specific values in Specifi
cations .'.3 and 4 and specific amounts in Specification 4. The evidence 
introduced at the trial, however, justifies an inference that the materials 
taken were of substantial value. 

Accused was !'ound guilty of emezzling government rations from his 
company (Spec 5, 'Chg II). It may be reasonably int'erred from the evidence 
that at the times alleged accused took one ham, two chickens, some m!lat, 
two dozen biscuits., and 100 pounds of !'lour from his company kitchen. 
Accused as company coD1T1Bnder had rightful custody and certain control or 
the rations am his acts o!' taking the specific items !'ound by the court 
constituted enbezzlement. of these items. Except as to the flour the eYi
dence as to weights is not shown by competent• evidence. Price lists of 
the commissary at Fort Knox show that tm lowest price o!' flour d'lll"ing the 
tin,s alleged was $0.06 a pound. The taking or .twenty....tour biscuits of a 
value o.!' $.10 was established by accused's plea o!' guilty to so much of . 
the specification as pertained to the biscuits. is to the other items a. 
finding o.f' sone value only is justified, and as to all the items, some 
value in excess of $6.10. 
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In Specifications 6 and 7, Charge II, accused was found guilty of the 
misapplication of government vehicles. With re~pect to these spec5fications 
ace.sad 's testimony is sufficient in and of itself to convict him. The evi
dence and accused's Offll testimony show that at the times alleged accused 
used government 2i--ton trucks fer the purpose o! haulding materials from 
Fort Knox to his building site 1n Elizabethtown. Such use constitutes mis
application. The replacement cost o! any vehicle of the type used by accused 
is in excess o! $50.00. · 

Accused -was found guilty of ,rrongfully and unlawfully using the services 
of enlisted mn for his awn benefit during duty hours (Specs 1, 2, 3, 4, Chg 
III). In the case o! one of the enlisted men, Renfro, accused had him pre
pare studs, joists, and lumber from the salvage lumber in the warehouse. 
Accused stated that the products ot Renfro 1s l&l>or were to ba used in his 
house at Elizabethtown. SOIDl9t~ after his remark the studs, joists, and 
timber were removed from the warehouse, and the evidence introduced indicates 
that they ,rere ta.ken to accused's building site at Elizabethtown. Ren!ro's 
work was p,rformed during dut:,y hours and during the period alleged. 

As to the other enlisted men the evidence sho,rs that accused required 
them to work on his building in ElizabethtOlfll during the periods found by 
the court. Except on a few occasions the work was performed during duty 
hom-s arid when the nen, by their testimony, were not on pass. Accused, in 
his testimony, stated that the men, if' not on pass, had received a •VOC011 . 

from him. Pre-supposing that accused 1a testimony in this respect was other 
than an afterthought, it would create a novel situation it ari officer cOJtld 
al'ail himself of soldi~r labor during normal duty hours by virtue of his 
own •voco.n 1 pass or "VOCO" ennures to the benefit of the person to whom 
it is given and not to the officer granting it. Othenrise, as in this case, 
the purported pass er •vocon is not in fact a pass or a •voco.• . 

Offenses ot this type, where an officer requires enlisted men to work 
for him for his benefit, are usually found to be violations of the 96th 
.A.rtic:i. of War. The facts in the case, however, in the opinion· of the Board 
justify a !illiing o! guilty of a violation of the 95th Article of War. This 
officer's groes abuse or his position in requirlng enlisted men to erect a 
house far hi.a d't1ring duty hours, under the circ~tances of this case, con-
stitutes conduct unbecoming an officer and a gentleman. . 

.lccused wu found guilty ot wrongfully and by deceit securing from 
Richard Brizendine a false and falsely receipted bill which in effect showed 
that accuaed bad purchased, and paid for $1388.00 worth of building ma.terial 
(Spec 5, Chg III}. The evidence shows that on the evening or 28 May 1947 
accused, who was under the influence of liquor at the time, stated to 
:Brizendine that he had lost a bill furnished him on the purchase of materials 
from Brizendine, and wished to procure a duplicate. Brizendine had until 
recently been in. partnership with his brot:.her-in-law, one Sans on and the · 
partnership had been engaged in salvage operations at Fort Knox. Brizendine 

18 



(69) 

at !irst hesitated but finally executed a bill as dictated by accused and 
acknO'Wledged receipt, o! the amount claimed by it. The bill was rendered 
as in account with "Brizendine's Garage." Brizendine testified that he 
would have known if the amount of materials listed on the bill had been 
sold to accused by the ~tnership. If. tre materials had been sold by 
Brizendine he necessarily would have had_ such knovrledge.. Under the cir
CWDStances of the case it is inconceivable that accused's false representa
tions _induced Brizendine to execute and receipt the bill in question. 

Finally accused was found guilty or per jury (Spec 6, Chg III). The 
evidence shows that on 28 May 194?, sometime a!ter his visit with Brizendine, 

, accused was taken to the Provost Marshal's office and questioned concerning 
the materials reco-,ered from accused's quarters and building site in 
Elizabethtown, earlier in the day. During -t;,he questioning accused showed 
the Provost Marshal the receipted bill he had received from Brizendine 
earlier that evening, in order to account for the materials. Subsequently 
accused me.de a -written stateioont which he subscribed under oath. The oath 
was administered to him by the Provost Marshal who testified that at the 
time he was a summary court officer. In his statement accused, among other 
things, stated that aa considerable quantity of building material and sup
plies which I had purchased from 1/x. Brizendine, at Vine Grove, had been 
stored in my company warehouse." It was alleged that thi.3 extract !rom 
his written statement was false. The record shows that in fact accused 
did not buy any materials from Brizendine but did buy in excess of $15 .oo 
worth of naterials ain certain undertermined quantities," .from one Sanson, 
Briz~ndine 's partner• .As to accused's statement that he stored the material 
in the warehouse, one witness, Sergeant Smith, the noncommissioned o.f'!icer 
in charge of the warehouse, testified that he had no kn01Jledge of any prop
erty other than government property being stored in the warehouse. .Accused 
in his testimony stated that he had made a purchase of materials from Sanson 
at Fort Knox and had the materials stored in. the company warehouse. 

Prior to being sworn accused showed the Provost Jlarshal a receipted 
bill far lumber and other materials in the amount of almost $1400.00, to 
account for his possession of building materials. This was not nor could 
it be alleged as i:art at his sworn statem:mt • 

There remains for consideration the question o! purchase and storage 
as averred by accused. The accused 1s statement that he had purchased from 
Brizendine is not considered as false in view of the fact that he had pur
chased from Brizendine's partner. The question of quantity is relative 
and a claim of 11a considerable quantity" may not be considered false cs 
against evidence or "certain undertermined quantities." The evidence that 

· accused did not store materials which he had purchased in the warehouse is 
purely negative in character and is limited to one witness, and on t.he 
merits, without regard to technical defects, the allegation of perjury is 
not supported by the evidence (Par 149h, MCM 1928) • 

6. Records of the A;rmy show that accused is 41 years o! age, married, 
and the father of three children. He was graduated from Notre tame Univer
sity in 19,'.31 with a BS degree in 11:echanical Engineering. In civilian life 
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he was employed as a· construction supervisor. He had enlisted service 
from 4 March to 11 Noveni:ler 1942. On the latter date he was commissioned 
a second lieutenant and subsequently promoted successively to first lieu
tenant and captain. His efficiency index as of 30 June 1946 was 40.0, the 
adjectival equiva1ent o! lfhich is "excellent•" For the period l July 1946 
to 31 December 1946 he ,ras rated as excellent, and for the period 1 January 
1947 to ,30 June 1947, unsatisfactory. He has been awarded the Silver Star, 
the Bronze Star Medal, and the Purple Heart. 

7. The court was legally constituted _and had jurisdiction ct the 
person and the offenses. Other than as hereinbe.f'ore indicated no errors 
adversely affecting the substantial rights of accused were committing 
during trial. The Board is at tm opinion that the record of trial is 
legally insufficient to support the findings of guilty of Specifications 
5 and 6, Charge III; legally sufficient to support only so much of the 
fitding of guilty of the Specification of Charge I., as involves a find
ing that the accused embezzled the radio, alleged of some value., only so 
much of the finding of guilty of Specification 3, Charge II, as involves 
a finding that accused embezzled the naterials alleged of some substantial 
value, only so much of Specification 4, Charge ll., as involves a finding · 
that accused embezzled aubetantial amounts of the materials alleged of 
some value., and only so much of Specification 5, Charge II., as involves a . 
finding that accused embezzled the foods alleged of some value in excess 
of $6. lD, legally sufficient to 1upport the findings of guilty of the other 
specifications and the charges, am the sentence and to warrant confirma
tion of the sentence. Dismissal i., mandatory upon conviction ·of a violation 
of the 95th Article of War, and dismissal, total forfeitures., and confine- · · 
ment at hard labor for three years, are authorized upon conviction or 
violatiom of the 93rd and 94th Articles of War. · 

Judge Advocate 
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JAGH - CM 325799 1st Ind 

,· ~ ., . ·"'JA8-0, Dept. of the !.rmy, Washington 25, D. c. ,J;\;~ 

TOa The Secretary of the A;rmy 

l. Pursuant to Executive Order No. 9556, dated 26 Vey 1945, there 
are transmitted the record of' trial and the opinion of the Board of 
Review in the case of Captain J~s F. 01Conner (0-1106372), Corps of 
Engineers ~ · 

2. Upon trial by general court-martial this officer was found 
gu:i..lty of' embezzlement of company fund property, of the value of $154.00 
(Chg I, Si:;ec); wrongful disposition of Government property (Chg II, Specs 
1, 2); embezzlenent of Covernn:ent property (Chg II, Specs 3, 4, 5); and 
misapplication of Goverrurent property (Chg II, Specs 6, 7); wronr;ful use 
of soldier labor during duty hours to his own benefit (Chg III, Specs l, 
2, 3, 4); securine by deceit of a false and falsely receipted bill (Chg 
III, Spec 5); and perjury . (Chg III, Spec 6). He was sentenced to be dis
missed the service, to forfeit all pay and allO\vances due or to become 
due and to be confined at hard labor for ten years. The reviewing author
ity disapproved the findings of £Uilty of Specifications 1 and 2, Charge 
II (wrongful disposition of' Governr~nt property), approved the sentence 
but reduced the period of' confineent to three years, a.".td forwarded the 
record of' trial for action pursuant to Article of War 48. 

3. A smnmary of the evidence may be found. in the accompanying opin
ion of the Board of Review. The Board of Revie,v is of the opinion that 
the record of trial is legally insufficient to support the findings of 
guilty of Specifications 5 and 6, Charge III (securing by deceit a receipt 
and perjury); legally sufficient to support only so much of the findings 
of guilty of the Specification, Charge I, and Specification 3, c·harge II, 
relating- to valoo, as lnvolves a finding, in each case, of sone value; 
only so much of the finding of guiity of Specification 4, Charge II, as 
involves a finding that accused did, at the ti~ and place alleged, embez
zle, by fraudulently converting to his own use, substantial amounts. of 
property entrusted to him as alleged, of tre description and ownership 
found, of some value; and only so much of the findint; of guilty 0f Spec
ification 5, Charge II, as involves, a finding of guilty of embezzlem,ent, 
at the time and place alleged, of 100 pounds of flour of a value of t;6.00, 
24 biscuits of a value of ~.10 and substantial amounts of other property 
of the type alleged of a total value in excess of ~i:6,10; at;d legally suf
ficient to support all other approved findings of guilty and the sentence. 
I concur in that opinior,i. 

Accused was commanding officer of the 522nd Armored Engineer Company, 
and the 995th Treadway Bridge Company, Fort Knox, Kentuc}<y, durini:,; the 
first five months of 1947. In Ja.11ua.ry he removed a Motorola Combination 
P.adio-Phono5raph belonging to the 522nd A.rmored Engineer Company Fund 
from the company dayroom statine that it was not "working right. 11 The 
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instrument was subsequent,ly removed from accused Is quarters at Fort Knox 
on 28 Jiiay 1947. !t that time it was in working corrlition. The last time 
it rad been repaired was on or about l April 1947. Accused's retention.· 
of the instrwrent was such that the court was justified in finding that 
he intended to deprive permanently the rightful owner of its possession. 

During February and :March 1947 troops under accused's command were 
demolishing buildings at Fart Knox and the materials salvaged ~rom the 
buildings were stored in a warehouse assigned to the 522nd Engineers. 
There were also stored in the warehouse other building materials. At 
accused's direction several truckloads of materials were taken from the 
warehouse to a building site owned by accused in Elizabethtown, Kentucky. 
On 15 April 1947, 6 2½-tort gcyernment trucks ._wel'e utilized :or this pur
pose anc on 28 May 1947 one 2a-ton government truck was similarly employed. 
A.ccuse<i. also employed a civilian truckJ'nan to trausport materials. from the 
warehouse to Elizabethtown, and in sone instances the civilian truckman 
:transported the materials to Elizabethtown <lirect from the scene of the 
dismantling operations. As to the :i;roperty i.lr'olved in Specification 3, 
Charge II, value was not established, and as to the property involved in 
Specification 4, Charge II, amounts and values of the pro~rty involved 
were not established. As to the property involved in Specification 4, 
Charge II, I am of the opinion, however, that the evidence warrants a 
finding of some value in excess or $50.00. 

\ 

The evidence shows that the materials elll)ezzled by accused were 
utilized in the erection or a house, and in 1his operation accused at 
various tines during February, March, ipril, and May 1947, utilized 
soldier labor during duty hours. Compensation was not paid to the sol
diers so utilized. 

During April and May 1947 accused took various items of food from 
the company mess of the 522nd l.rmored Engineer Company, including 100 
pounds of .flour worth $6.oo, and 24 biscuits of a value of $.10. 

On 28 May 1947 accused received a receipted bill in the amount of 
$1288 .oo for building materials from Richard Le Brizendine, Vine Grove, 
Kentucky. Accused stated that be had lost a previous bill and wished to 
replace it. Accused had in fact purchased approximately Jl5.00 worth of· 
build:ing materials of ·"certain undetermined quantities" from one Sanson, 
Brizendine Is former partner. From Brizendine Is testimony it may be 
inferred that he in fact knew that accused had riot made a purchase from 
him or from his partner of build:ine materials of the value recited in the 
bill he furnished accused. Under the circumstances the Board is of the 
opinion that the bill was not secured by deceit~ 1 

it an inv$Stigation held in th! evening of 28 May 1947 accused 
stated under oath that he stored in the company warehouse a' considerable -
quantity of building materials purchased from Brizendine. The evidence 
adduced at the trial was not suff~cient to establish the falsity of this 
staterent. 
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4. Accused is 41 years of age, married, and the father of three 
children. ~e was graduated from Notre Dame Unitersity in 1931 with a 
Bachelor of Science degree in Mechanical Engineering. In civilian life 
he was employed as a construction supervisor. He had enlisted service 
from 4 March to 11 November 19/42. On the latter date he was commissioned 
a second lieutsiant and was subsequently promoted successively to first 
lieutenant and captain. His efficiency index as of JO June 1946 was 
40.0, the adjectival equivalent of which is "excellent." For the period 
l July 1946 to 31 Decenber 1946 he was rated as excellent, and for the 
period 1 January 1947 to 30 June 1947, unsatisfactory. He bas been 
awarded the Silver Star, the Bronze Star Medal, and the Purple Heart. 

5. I rec ommm:i that the fini ings of guilty of Specifications 5 
and 6, Chl.rge III, be disapproved; that only so much of the findings 
of guilty of the Specification, Charge I, and Specification 3, Charge 
II, relating to value, be ap:i;roved as involves. a finding, in each case, 
of some value; that only so much of the finding of guilty of Specifica
tion 4, Charge II, be approved as involves ·a finding that accused did, 
at the time and place alleged, embezzle, by fraudulently converting to 
his own use, substantial amounts of property entrusted to him as alleged, 
of the description and ownership found., of some value·. in excess ,of $50.00; 
that only so much of the finding of guilty of Specification 5, Charge II, 
be approved as jnvolves a finding that accused did, at the time and place 
alleged, embezzle, by fraudulently converting to his own use, 24 biscuits 
of a· 'lalue of $.10., 100 pounds of flo\ll" of a value of $6.00., and substantial 
amounts of other property., of the description found, all ·entrusted to hill 
as alleged, or some value., a1.l of the c,,rnership alleged, of a total value 
in excess of $6.10 but not in excess of $20.00; and that the sentence as 
modified by the reviewing authority be confirmed and carried :into execution 
and that an appropriate Un~_!_@~~a:~-b~. designated 
as the place of conf:inement. - · . 

6. Inclosed is a form of action designed to carry the foregoing· 
recommendations int~ effect, should they m9et with your approval. 

2 Incls 
l - Record or tria.1 
2 - Farm of action 

(acuo2i-<nA)-~20-J~-i94a):-----

THOMAS H. GF.EEN 
M9.jor General 
The Judge A,dvocate General 
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DEPART1'.E1'T OF THE ARM-Y 
IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL (7S)WASHINGTON 25., D. C. 

JAGK - CM 325810 

UNITED STATES ) AMERICAN GRAVES RffiISTRATION COllMAND 
) 

v. ) Trial by G.C.M•., convened at Paris,
) France, 3, 4, 6, 10 September 1947. 

General Prisoner MANUEL ) To be hanged by the neck witil dead. 
MARTINEZ ) 

OPINION of the BOARD OF REVID'l 
SILVERS, McAFEE and ACKROYD,· Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the soldier named above and submits this.,· its opinion., to The Judge 

. Advo.cate General. · 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 92nd Article of War. 

Specification: In that General Prisoner Manuel Martinez, formerly 
of the 541st Quartermaster Company (S), United Sta_tes Forces., 
European Command., did, at Paris., France, on or about 22 May 
1947, with malice a.forethought, willfully, deliberately, felon-
iously., unlawfully., and with premeditation kill one Henri • 
Geliot, a human being, by shootiJlg him with a pistol., 

CHARGE II: Violation of the 93rd Article of War. 

Specification 1: In that General Prisoner Manuel Martinez., formerly 
of the 541st Quartermaster Company (S)., United States Forces., 
F.uropean Command, did., at Paris, France, on or about 24 April 
1947, by force and violence and by putting him in fear., felon
iously take, steal and carry away from the presence of Pierre 
Bourenkoff, the sum of 4000 .t'rancs, French currency., value 
about $33.62., the property o.1' the said Pierre Bourenko!.1'. 

NOTE: Speci.t'ications 2 to 11 of Charge II dif'.t'er mate.riall;r from . 
Specification 1 only as to date, name of person robbed, the 
property stolen and the value of the property as .t'ollows: 

NAME OF D.ESCRIPrION OF 
PEESON ROBBED PROPERTY TAKEN ~ 

4-25-47 Remy Rouyer 2200 French .t'rancs $18.492 
Watch Less than $20 . 



(76) 

DESCRIPI'ION OFNAME OF 
PERSON ROBBED PROPERTY TAKEN VAllJE 

~ ~ 

Joseph .3500 Frenc.h francs i29.42.3 4-.30-47 
Watch Less than $20Djiovianni 

/4 (Finding of Not G~ilty on Motion by Defense). 

5 5- 6-47 Pierre 700 French francs 
Dangerau.x-Dorly Watch 

$5.88 
Less than $20 

6 5- 6-47 Maurice Lambert 400 French francs 
Watch 

$3 • .36 
Less than $20 

7 5- 6-47 Berthe Bazier 1000 French francs 
Su.n Glasses 

is.40 
Less than $20 

8 · 5- 6-47 Olive Debiasi 750 French francs $6.30 

9 5- 7-47 Laurent Weynant Watch Less than·$20 

10 5- 7-47 Cornelie Weynant 1000 French francs $8.40 

11 5- 7-47 ·Germaine Vicente 250 French francs $2.10 

12 (Finding of Guilty disapproved by the Reviewing Authority). 

/ CHARGE III: (Finding of Not Guilty on Motion of Defense) •. 

Specification: (Finding of Not Guilty on Motion of Defense). 

He pleaded not guilty to all Charges and Speci~ications. He was found not 
guilty of Specification 4, Charge II and not guilty of Charge III and its 
Specification., but guilty of all other Specifi~ations and Charges. No 
evidence of any previous convictions was introduced. He was sentenced to 
be hanged by the neck until aead. The reviewing authority approved the 
sentence and. forwarded the record of trial for action under Article of War 
48 • 

.3. Evidence for the Prosecution. 

About 9:00 p.m•., on the 22nd of May 1947 the accused was observed to 
stop in front of and peer into the L'Escale Bleue., a bar located at 16 
Rue Victor Masse., Parisy France (R. 78-84). Within a few minutes of mid
night on the same date., Henri Geliot., the proprietor of the L1Escale Bleue., 
instructed the bar maid., Therese Lacheroix, to turn out the lights pre
paratory to closing the bar for the night. Mr. Geliot was standing in 
front of the door waiting for his orders to be carried into effect when 
the accused entered the bar., pushed Mr. Geliot to one side and closed the 
door. He then produced and flourished a pistol. Mr. Geliot said., 11Are 
you mad?" and grabbed the accused's wrist. The accused pulled away from 
Mr. Geliot and struck him with the pistol. Mr. Geliot continued' to 

- 2 -



(77) 

struggle with the aocuaed. The a.ocuaed fired the pistol and Therese wu 
of tbs opinion that the ahot struok Mr. Geliot in the.right thigh... He 
then fired several other shot,. The accused wa.s using a.n automa.tio pistol. 
The firing ceased and the accused began to examine the pistol and "he wu 
pulling something." Mr. Geliot instructed the bar maid to oa.11 the police. 
While the a.ooused -was "busy with his pistol.• Therese La.oheroi.x threw two 
glaa1 tumblers filled with ice at the aooused. ,triking him on the head. 
She then ran from the bar and retUr:11ed with the polio• (R 60-68. 68. 69). 

Lucien Franck, cook at the L'Esca.le Bleue. was pre,ent at the tbie 
the acou,ed entered the bar on 22 May 1947•. He testified as to the shoot• 
ing of :Mr. Geliot a.nd stated that he went to the lcitohen in order to try 
to lea.-ve tbs building by way of the kitchen door. While in the ld.tchen 
he "heard gla.sae1 fall and broken glasses.• The ,hooting stopped and he 
looked into the ba.r room. He saw the a.couaed li.ft :Mr. Geliot &lid fire 
a 1hot into his body. He hid in the kitchen a.nd when he came out the 
aoouaed was gone. He waited a.t the door imtil •everybody oe.me running• 
and then left to conta.ot Mr. Geliot• s son. During the day or- 22 MLy . 
1947, he saw Mr-. Geliot in the possession of some 5000 franc notes (R 69. 
70). . ' 

Prior to closing the ba.r and a.t'ter the la.st customer had departed, 
Mr. Geliot was seen counting the money he had taken in during the day. 
The receipts included notes in denominations of fiTe hundred and. OJ1e 

thousand f'ra.nos. Miss Laoheroix did not know how much money- Mr. Geliot 
received on 22 May 1947 but her tipa, which usually amounted to a.pproxi
aa.tely 10 per cent of the :money taken in were between 1900 and 2000 
f'ranos (R 55 • 56). The la.st oustOlll.er of' the ba.r prior to the time the 
accused entered. tendered a thousand f'rano note to pay for oottee and 
Mr. Geliot llade change from his pocket. Mr. Franok, who obaer'Yed the 
tranaa.otion, did not notice wha.t Mr. Geliot did with his.money after 
making ~,• (R 68.69). When Therese lAoheroix returned to the bar with 
the poli·oe she obser-nd that Mr. Geliot' a •pockets had been turmcl inaide 
out and the man had gone• (R 51). The right hand coat pocket a.nd right 
hand pa.nta pooket were turned inside out (R 61). The pants pockets were 
•oaked. in blood (R 100).• 

Ml-. GeliQt wu takeu to the hospital where it wu uoert&ined tha.t 
he had ou hia perao:a. 10.000 trano•, a pair ot gluH1, a ring. a. tie Pin. 
identitioa.tion papers and other miscella.neou, items. The 10.000 fr&DOs 
were in denominations of 1000 francs and smaller notea (R 101,102). 

lllghette .CiPierre, the witness 1rho observed the acouucl peeri».c 
into the L'Eaoa.le Bleue in the ear~ part ot the enning of 22 May- 1947, 
Nturned to tbl bar at about midnight. u ahe &pproa.ohed the bar she 
•aw the a.oouaed come out of' the bar a.nd run any. The a.ocu,ed •had & 

light jacket and he wu tull ot blood, a.nd he had on a ahirb a.pprox:1-
mately the aame a.a ;your•• am k:hald. trouura. • She looked. into the bar 
and saw Mr. Gelht lying on the noor. She remained in the a.rea until 
the polioe oame (R 80,81). 

s 
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On 22 May 1947, the accused occupied room 24 of the Hotel du Vert
Galant located at 75 Rue des Martyrs. About midnight he entered the 
hotel took a key from the key board and went to his room. The accused 
had a' cut on his forehead and his jacket was stained with blood•. He 
staggered as he walked (R. 103, 115, 119). Raquel 1iarie Gendre, the 
manager of the Vert-Galant hotel saw the accused when he entered the 
hotel. She observed that he took the wrong key from the board and 

· directed her sister to take the proper key to him. She followed the 
accused to his room where he told her that he had been fighting.· Vibile 
the accused was washing his wound she saw a· pistol on a table. This 
pistol had blood on it (R. 119, 120).~ Suzanne Gendre, a maid at the 
hotel Vert-Galant, testified that she followed the accused to his room 
and gave him the proper key. The accused was bleeding from a cut on the 

-forehead. He said that he had been fighting. The accused placed a 
pistol on a "glass plate" and she removed it to a table. She assisted 
the accused in washing the blood from his face. The accused gave.her 
500 francs to clean up the room (R. 115-117). Doctor Jacques Mazel was 
called to the hotel to attend the accused. The accused had a cut over 
the eye. This cut was about three centimeters long. Doctor Mazel 
attempted to stitch the wound but the stitches would not hold. The 
accused was conscious bu~ rather dazed (92-96, 116, 117, 126, 127). 
He stopped the bleeding and left. The accused paid Dr. Mazel 400 francs 
for his services (R. 117). 

Micheline Maupied was in the hotel room or accused while his wound 
was being attended to by'Dr. Mazel. She put. a bandage over the wound. 
The accused was waiting for a taxicab to take him to a hospital. 'iihile 
waiting !or the taxicab the accused said nr have just killed a man three 
hundred meters away from here." They went downstairs where the accused 
was arrested (R. 126,127). . · 

Maurice Locoz, a police inspector, arrested the accused as he came 
downstairs to the lobby of the· hotel du Vert-Galant. The clothipg worn 
by accused was not bloodstained. The accused was taken to a police 
station and searched... They found a pistol and "a bundle o! French bank 
notes." These bank notes were "full of blood." The money consisted of 
"ten 5000 denomination bills" and one Belgian note for 1000 francs. (R. 109, 
110, 113). · .. . ... 

Technician Fourth Ch-ade J~seph J. Godek, Arffl3 Investigator, Security 
Intelligence Section, Anriy Graves Registration Corps, ~ropean Area, 
identified the accused as Private Manuel Martinez, a member of the Military 
Service of the United states. He further testified that he was familiar 
with the area surrounding the bar L'Escale Bleue and the Hotel du Vert
Galant. These two mentioned places are within 500 yards of each other 
(R. 122, 123), - .. . . · · 

By stipulation the rePort of Dr. Paul, a physician with the Ministry 
of Justice, was .received in eviqence as Prosecution's Exhibit H (R. 123). 
ThisrePort, dated 29 May 1947,_was the result of a Post mortem examina
tion made on the body of Henri Geliot and provided in part: 
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"From the Post mortem examination performed on Geliot's body 
it results that the victim had been shot. The bullet entering the 
forepart of the left side of the thorax, below the collar bone, went 
from left to right, from front to back, injured the left and right 
lungs and went out from the right side of the back part of the 
thorax, at the level of the sharp end of the blade bone, causing 
an abundant hemorrhage, which resulted in the victim's death." 

It was stipulated that an examination of the clothing of the deceased 
· Henri Gellot would disclose that -

. "There i~ a trace of a hole in the lapel of the coat. Another 
hole is to be seen on the back of the coat (right hand side). 
Another hole appears in the lower part of the coat, beneath the 
right pocket. The material and lining are bloodstained. The 
trousers are also damaged. Five lacerations are to be seen on the 
left trouser-leg, at forty centimeters beneath the belt. The right 
trouser-leg is also torn in two places. The trousers are damaged 
at their front part, and bloodstained inside and outside. The 
undershirt is soaked with blood., and torn. The gray shirt is torn 
on the left side, on the back and below. The woolen sweater is 
bloodstained. A hole appears in the left side front and right side 
back. Another woolen sweater is damaged as the foregoing one. 
The shorts are also bloodstained and there is a hole between the 
legs." This examination was made on the 23rd May 1947. 

It was also stipulated that an examination of the room number 24 of 
the Hotel du Vert-Galant, located at ·75 Rue des Martyrs., Paris., France., 
conducted on 23 May 1947., disclosed the following: 

I • 
"This room is located on the second floor. ·UPon going up the 

s_tairs., we noticed some drops of blood on the stairs between the first 
and.second floor. Other drops of blood are to be seen on the carpet 
leading to room 24. This room is located at the rear end of the 
corridor., last door at the left-hand side. Within the room other 
drops of blood are to be seen on the floor. The blanket and shee~s 
are bloodstained. In the toilet-closet., a khaki shirt and a beige 
jacket are floating in the bidet filled with water. This water is 
red with the blood from the clothes. We took these clothes as 
evidence. We did not find any other clothing., body linen or toilet
item in the ro0111. 11 

Evidence relating to Specifications 1 1 21 31 Charge II. 

· The evidence relating to these Specifications q.isclose that the 
accused and a colored person would hire a taxicab and direct the drive: 
to take them to a certain address in Paris., France. At some point during 
the trip and at a relatively dark place on a street the accused l'IOuld 
produce a pistol and then he and his companion would require the driver 
to hand over his valuables (R. 14, 18., 21., 22). 
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In the manner outlined above the accused and his companion committed 
the tollowing robberies. 

!2!!! PmSON ROBBED ARTICLES TAKJm ~ 

24 April 1947 Pierre Bourenkoft 4000 francs $33.62 (R. -14-17) 

25 April 1947 ReDIY' Rouyer 2200 francs 
liatch 

$18.49 (R. 17-20) 
(No value shom) 

30 April 1947 Joseph Djiovianni .3500 francs 
Watch 

$29.42 (R.· 21-24) 
(No,value ahown) 

Evidence relating to Specification 51 Charge II. 

About .midnight on 6 May 1947 the accused and a companion entered the 
Bar LeBridge in Paris, France. The accused closed the door and pulled 
out a pistol. One ot the men directed the patrons of the bar to give up 
their money. The accused stayed by the door with the pistol while his 
companion gathered. the money and pereonal property belonging to the 
persons present. Pierre Dangeraux-Dorly was relieved of between 900 and 
1000 francs and a watch. The patroru, of the bar were forced to go into 
the "men I s roOlll. 11 When they emerged therefrom the accused and his com-
panion had departed (R. 25-27). · 

Evidence relating to Specifications 6. 7 and 8 1 Charge II •. 

Between 10:00 and 10:JO p.m., on 6 llay 1947 the accused and a negro 
companion entered a combination bar and restaurant located at 36 Rue 
Condorcet in Paris, France. The accused produced a pistol. Either the 
accused or his companion said in broken French 11don1t.move. 11 The colored 
man then proceeded to take the money and other personal property trom the 
people in the ca.re. On this occasion 400 francs and a watch were taken 
from Maurice Lambert (R. 28-Jl); 1000 francs and a pair or sunglasses 
from Berthe Bazier (R. 40-42); 750 francs from Oliva De Biasi. The 750 
francs were in a plate on a table and represented tips received during 
the day (R. 42-45). · . · 

Evidence relating to Specifications 9. 10 1 11 9 Charge II. 

Between 11:00 and 12:00 p.m., on 7 May 1947 the accused and a negro 
companion entered a bar located at 9 Rue de I 1Isly1 Paris, France. They 
ordered two drinks of c~gnac and tendered 200 francs in payment. The man 
behind the bar made change and upon receiving change the accused-produced 
a pistol. The' patrons were forced behind the bar. The accused held the 
pistol while the negro searched them. Money was taken from the cash 
re~ister. At this tillle a gold watch was taken from Laurent Weynant (R. 31-
33); 1000 francs from Cornelle Weynant (R. 34-37) and 250 francs from 
Germaine Vicente (R. 37-40). . 
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4. For the Defense. 

Nelly Poupard lived at the hotel Vert-Galant. She knew the accused 
as "Tony." The accused stayed at the hotel numerous ti.mes during the 
month of May 1947. The accused smoked cigarettes which had "hashish" 
mixed into the tobacco. The "hashish" was originally in tablet form but 
the accused would crush the tablets into a Powder and mix it with his 
cigarettes. 11* * * he smoked that nearly all the time. 11 The use or this 
drug made the accused rather angry (R. 141, 142). Mme. Berthe Pillault 
also saw the accused at the Hotel Vert-Galant during May. He smoked 
cigarettes to which 11hashish11 had been added. The accused habitually 
smoked this type of cigarette (R. 143, 144). · . · 

Joseph J. Godek was recalled as a defe~e witness and testified 
that he had examined the records or the S.I.S. and that these records 
did not disclose any armed robbery charges against the accused prior to 
22 l!.ay 1947. He further testified that he investigated cases involving 
the possession or use of Marijuana by U. s. Military Personnel and that 
Marijuana is available in Paris, France and has been found in the 
Possession of military personnel (R. 144-145). 

Lucien Franck was recalled as a witness for the defense. ·He was 
shown a "corduroy light tan jacket" which was marked as Defense Exhibit 
l. Mr. Franck was unable to identify this jacket as being the one worn 
by the accused on the night Mr. Geliot was killed. He testified that the 
coat the accused wore on that occasion was about the same color as the 
coat shown him. The bar maid had told him that she was of the opinion 
that the accused was wearing a military jacket at the time, however he 

, thought that it was a civilian jacket (R. 145,146). 

Siegfried Kurz, an interpreter employed by the "American" Army, 
accompanied the defense counsel when he interviewed the bar maid of the 
L1Escale Bleue in Augu~t 1947. On this occasion the bar maid stated 
that the accused was wearing an American military uniform and further 
that she saw the accused fire a bullet into the head of the deceased 
after he had fallen to the floor (R •. 147); · 

Defense Exhibit l, a light tan corduroy sport coat, was introduced 
into evidence after it was stipulated that it was found in the accused's 
room at th·e time of his apprehension (R. 151). 

It was stipulated that-if Private William Stribling, 1519 Engineer 
Construction Battalion now in Western Germany, were present he .would 
testify that on numero~s occasions between 10 1fay 1947 and 21 May 1947 

' " f Ithe observed the accused smoking what is commonly kno'ffl'l,as :r:ee er 
cigarettes containing hashish or marijuana (R. 152). Ten 5000 franc 
French notes and one 1000 franc Belgian note were int~oduced in evidence 
as Defense Exhibit 2. It was stipulated that t/ese ~~e~ were the.ones 
taken from the accused after his apprehension. These:;no~fs were mtl};
draw but the description thereof shows them to, be bloods~ained (R. 152, 
Def. Ex. 2). . " 
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It was stipulated that if Lieutenant Robert n. i·:. Graves, Medical 
Corps 1 were present his testin:ony would conform to his prior statement 
which was marked Defense Exribit 3. The data contained in this Exhibit 
relates to the effects of ro.arijuana and was abstracted from Goodman and 
Gil.man's "The Pharmacological Basis of Therapeutics," in which it is stated 
that "Marijuana is obtained from the flowering tops of hemp plants. Other 
names for it include Hashish, Marihuana and bhang. The central effect 
of the drug is to combine elements of excitation and depression, and varies 
with the personality of the individual" (R. 153, Def Ex 3). 

The rights of the accused as a witness were explained'to him and he 
elected to make the following unsworn statement. 

"I, Manuel llartinez, the accused in this case, with the assistance 
of my defense counsel, have prepared and present this my unsworn state
ment in defense of charges against me now on trial. 

NI was born on 3 _January 1921 in Toledo, Ohio, and was one of a 
family of seven children including myself,'three brothers and 
three sisters, of which I was the third oldest. My two older 
brothers were also members of the U. s. Army during the present 
War, serving in combat in the Pacific Theater with the rank 
of sergeant and are now discharged from the service and living 
in Toledo, Ohio. 1[,y father was of Spanish descent and a tailor 
by trade. I never went to school and at the age of thirteen went 
to work with a cleaning a.~d p~P,ssing company in Toledo and lived 
with my family and worked with this one company continuously until 
I was inducted into the military service of the United States at 
Fort Benjamin Harrison. My mother died in 1931. 

"I do not remember the year of my induction into the military 
service. I volunteered for parachute troop service and received 
such training in Fort Benning., Georgia. I was sent overseas., 
I think, in 1944, and joined the 101 Airborne Division in England. 
I was 'in combat service with D Company., 501st Battalion, 101 
Airborne Division in December 1944 in Belgium and continued to 
serve 'With that unit during hostilities. I was then transferred 
to the 502 Regiment and returned to,the ZI in August 1945. I was 
eligible and was discharged from service. Then reenlisted for 
three years and was in June 1946 sent to Germany and in July' assigned 
to 56 QM Base Depot. Prior to my present enlistment I was never 
court martialed for any offense. 

"I was stationed at Giessen, Germany and was assigned duties as 
a cook without any previous experience or training in the Army.· 
After assignment as a cook I began to drink intoxicating liquors 
heavily and became involved in trouble. During the month of 
April I was in Germany at Frankfurt, "':Ieslan, \'liesbaden, Hanover 
and.Cologne., living with German civilians most of the time and 
often eating in transient messes in Frankfurt and Cologne. · 
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11I came to Paris about the first of May this year with 9 500 franc 
French notes, which I had received from a soldier friend

1
from the 

sale of two German cameras that I sold. I also had about $200.00 
in scrip money and a PX watch that cost me $68.00. I sold my 
watch for about 7,000 francs, and met a soldier on furlough to 
whom I gave scrip money to buy PX items. ·These we sold for francs 
and shared the proceeds of the sale. I planned to go to Belgium 
and bought a 1,000 franc Belgium note from an Algerian for 3,500 
francs French. A soldier from Germany asked me if I could get a 
pistol for him and I bought an Army Colt pistol with some 
ammunition from the Algerian for 2,000 French francs about 17 May 
1947 with the intention of making a profit .on it. 

110n·return to Germany, on reenlistment, I started using marijuana, 
which soldiers on furlough to France were able to obtain and bring 
back to Germany. It was obtained in tablet form for about 40 francs 
a tablet from Algerians ffi10 called it 11 gief11 • When I came to Paris 
I started using it frequently by breaking up the tablets and mixing 
it with tobacco to make cigarettes. These cigarettes were called 
"reefers" and I smoked them very often at the hotel at 75 Rue 
Martyers in Paris. 

"On May 22 I was smoking these reefer cigarettes in the afternoon. 
About seven o'clock in the evening I went to a picture show next 
to the hotel with a girl that I knew by the name of Simon. After 
the picture show and about nine o'clock we went to a restaurant 
near St. Michel and had supper. After supper we took a taxi 
to St. Paul where Simon left me. I had been drinking cognac all 
day as well as smoking ree!er cigarettes. From St. Paul. I went 
to Stalingrad where I got some more marijuana and smoked one or 
two cigarettes. From there I went toward Pigalle and remember 
stopping in one or two ca!es to drink cognac. I do not remember 
going into Cafe L'Escale Bleue or.anything that might have 
happened there. I first noticed that I was injured on the 
forehead and bleeding badly when crossing Boulevard Clichy. 
I went to the hotel at 75 Rue Martyrs and to the room formerly 
occupied by a friend known as Bill Stribling. Someone called 
a doctor who came and attended to my injuries but was unable 
to stop the bleeding. He recommended that I go to a hospital. 
I was wearing a corduroy light tan coat which was covered 
with blood from my forehead. I took the coat of! and put it in 
some water to soak out the blood. Several girls that stayed 
in the hotel were in the room while I was there and after the 
doctor left I was alone in· the room as all the girls left and 
went to the room of a girl that I knew by the name of Michel. 
The doctor said that I would have to go to the hospital and 
one of the girls was to call a taxic~b for me. After the 
doctor left and before the girls left the room Michel asked 
me to give her my money as the police were coming. I did not 
make any statement to her at any time about having killed a 
man. I did not look out of the window of my room at any time 
that night. I paid the doctor 400 francs for his services and 
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received 600 francs change from him•for a 1,000 franc note. 
Of this change I gave 500 francs to the chambermaid for clean
ing up the room as it was much soiled vn.th blood from my. injury. 
I asked a girl by the name of Zina for 100 francs to pay the 
taxicab and she got this money from another girl in the hotel. 

11As I was leaving the hotel to go to a hospital I was arrested 
by the French police. 

"The next day I was taken to the cafe at 16 Rue Victor :Y.asse 
where pictures were taken of me and the barmaid. Pictures 
of me were also taken at the police station. On the 27th of 
May I was taken to a French hospital and the wound on my fore
head treated by a French doctor. On the same day, but before 
I went to the hospital about 14 people came to the police station 
to identify me as being involved in armed robberies. At this 
ti.me I was the only American or person dressed in American 
military clothes that was presented for identification. At this 
time I was identified by witnesses, who have appeared in this case 

· on the armed robbery charges. At the time of such identification 
I was the only one present who was handcuffed and who had a 
bandage on his forehead. Two days later I was again identified 
by some of the same people when some U. s. Army SIS personnel. 
were present in uniform. On this occasion I was not handcuffed, 
but was in the same clothes that I had worn at previous identi
fication and the same that I had worn when the pictures were taken 
for the newspapers. The military personnel present at thi·s time 
were different in complexion and stature from myself. 

"At the French police station I was beaten to make me tell the 
circumstances of the alleged murder of Henri Geliot and the 
various robberies alleged against me. All I could tell them was 
that I got the marijuana at a place near Stalingrad in Paris. 

"I know that ~ had ten 5,000 franc notes and one 1.,000 f-ranc Belgian 
note prior to the alleged murder of·Henri Geliot. I also had 
one or two 1,000 franc notes. I had no other money after the 
alleged murder and never gave any money to anyone other than to 
the doctor for his services. When I paid the doctor I took all 
my m~~e~ out of my pocket and as my hands were bloody the money
becari.e bloodstained. 

"I was under the influence of marijuana and liquor on the 
. evening of 22 May to such an extent that I remember nothing 
that might have happened in the cafe at 16 Rue Victor Masse 
on the night. 

111 did not commit any of the robberies charged against me 
in this case. 
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"I make this unsworn statement because of my lack of education 
and inability to understand and answer questions that might be 
asked on cross examination. I have no recollection of what 
might have happened on the night of May 22 after 10 o I clock, 
and I have heard so much told to me that is supposed to have 
happened, so I fear that I might not be able to answer all 
questions truthfully as I would like to. However, the statements 
herein made are the same I would make if I were sworn to tell 
the truth and are true. 11 

5. The evidence establishes beyond any doubt that on 22 1fay 1947 
the accused entered the L1Escale Bleue bar in Paris, France, and after 
closing the door, produced and flourished a pistol. The proprietor 
of the bar, Henri Geliot, grasped the wrist of accused and struggled 
with him. The accused shot and killed Mr. Geliot. Lucien Franck, a cook, 
and Therese Lacheroix, a bar maid, were in the bar at the time the 
accused entered. The cook hid in the kitchen while the bar maid threw 
two glass tumblers at the accused striking him. on the head. She then 
ran from the bar to call the police. The cook looked into the bar from 
the kitchen and saw the accused fire a shot into the body or Mr. Geliot. 
Thereafter the actions of accused, prior to his leaving.the bar, were 
not observed by any ~1tness. The evidence also shows that when the 
police arrived two of the deceased's pockets were wrong side out thus 
indicating that these pockets had been searched. These pockets were 
bloodstained. ':,hen the accused was apprehended he was found in the 
possession of money which was bloodstained. The evidence as.a whole 
indicates that the killing of Henri Geliot occurred during an armed 
robbery or an attempted armed robbery. 

111 Robbery is the taking, with intent to steal, 
of the personal property of another, from his person 
or in his presence, against his will, by violence 
or intimidation' .(MGM, 1928, par. 149!., p.170 (Under
scoring supplied). 

111 Murder is the unlawful killing of a human 
being with rna1ice aforethought. "Unlawi'u.111 means without 
legal justification or excuse' (MCM, 1928, sec.148.a, p.162). 

'"Malice does not necesearily mean hatred or 
personal ill-will toward the person killed, 
nor an actual intent to take his life * * *· 
The.use of the word "aforethought" does not 
mean that the malice must exist for any 
particular time before commission of the act, 
or that the intention to kill must have pre
viously existed. It is sufficient that it 
exist at tr.e ti:ne the act is committed. (Clark). 

Malice aforethought may exist when the act 
is unpremeditated. It may mean any one or 
more of the follo¼~ng states of mind preceed-
ing or coexisting with the act or omission by 
which death is caused: An intention to 
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cause the death ofJ or grievous bodily harm 
to, any person,***; knowledge that the act 
which causes death will probably cause the 
death of, or grievous bodily harm to, any 
person.***, although such knowledge is 
accompanied by indifference whether death or 
grievous bodily harm is caused or not or by 
a wish that it may not be caused; intent to 
commit any felony' (MCM, 1928, par.148!, pp. 
163-164) (Underscoring supplied)." 

"Robbery inherently involves the element of violence upcn the 
person and it is a probable, natural and reasonable consequence or 
an at.tempt to commit robbery that· a human life will be destroyed 
(United States v. Boyd, 45 Fed. 851,862 -.reversed on other grounds 
in 142 U.S. 450; Marcus v. United States, 86 Fed. (2d) 854,861). 

**** 

"'In.every case of apparently deliberate and unjustifiable 
killing, the law Presumes the existence of the malice necessary 
to constitute murder, and devolves upcn the accused the~ of 
rebutting the presumption. In other "WOrds, where in the fact 

• and circumstances of the killing as committed no detence appears, 
the accused must mow that the act was either no crime at all or 

. a crime less than murder; otherwise it will be held to be murder 
... in la,r1 (Winthrop's Military Law & Precedents - Reprint - p.673). 11 

(CM 306769, 5 BR (E'l'O) 103, 112). 

The defense contends,· in ·et.rect, that on the 22nd of May 1947 the 
accused was under the influence or drugs and liquor to such a degree that 
he ranembered nothing and there.fore could not be guilty of murder. In his 
unsworn statement the accused did not deny the killing o.f Henri Geliot 
but stated that due to the use of Marijuana he did not remember going 
into the Ca!e L1Escale Bleue or anything that might have occurred therein. 
In suppcrt of this contention the defense offered proof that the accused 
habitually smoked cigarettes cqntaining Marijuana, referred to as "reefers." 

As opposed to the statement of the accused ,that on the day in question 
he was unable to remember events due to his indulgence in liquor and smok
ing of 11 reefer" cigarettes, his actions indicate a .clear comprehension of 
what was transpiring. Rilowing the killing the accused went to his, hotel 
and washed the blood from his face, changed clothes, submitted to medical 
treatment, paid the doctor for his services, paid a hotel maid to clean.the 
blood from his room, stated to a woman acquaintance that he had killed a. 
man within 300 meters from the hotel and started to a hospital to have a 
wound dressed all of which indicates that he was well aware or what be was 
doing. 

A_ccused' s ·degree or drunkenness or the extent to which he was wider . 
the influence o! drugs at the time of the commission of the homicide was a 
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question of fact for determination in the first instance at least by the 
court hearing the case. Our examination of the record leads us to the · 
belief, beyond a peradventure of a doubt that at the time the- accused 
committed this homicide he was not so far under the influence of drugs 
or liquor as to be unable to harbor malice prepense in his-mind (CM 
269224, Wagoner, 45 ffi 13, 23; CM 294675, Minnick, 26 :m (EI'O) ll• CM 
319168, ~). . ' 

The Board of Review is of the opinion that the eviden~e amply 
establishes the commission by accused of the crime of murder as charged 
in Specification 1 and Charge I and of the robberies alleged in Speci
fication 1 to 3 and 5 toll inclusive of Charte II. 

The rpbberies charged in Specifications 6, 7 and 8 of Charge II 
occurred during a holdup of a cafe and are substantially part of one 
transaction. Likewise the robberies charged in Specification 9, 10 
·and 11 of Charge II occurred during the holdup of another cafe and are 
substantially part of tnat transaction. Although these Specifications 
represent a type of multiplication of charges which the Manual for . 
Courts~Martial $eeks·to discourage (MCM, 1928, par 27, p 17) such need
less multiplication did not adversely affect the accused's substantial 
rights, for, under the circumstances herein, it cannot be considered 
that the sentenc::e adjudged was affected by such multiplication. The 
rule against multiplicity of charges is procedural (CM 323089, ~). 
It would have been proper to allege the offenses charged in Specifi
cations 6, 7 and 8 in one Specification and the offenses alleged in 
Specifications 9, 10 and 11 in another Specification. 

Miscellaneous matters~ 

The defense made the following challenge: 

"The accused challenges the entire court, on the ground that 
the copy of the charges served on the accused together nth the indorse
ment thereon shows that this trial was referred for general court
martial appointed by paragraph 1, Special Orders 106, Headquarters 
A.G.R.c., dated 8 August 1947. I understand the present court now 
sitting is appointed by Special Orders 103 dated 4 August, Headquarters 
A.G.R.C. This court has no jurisdiction of this case. After the case 
has been referred to one court, the accused would necessarily have 
to be advised of any amendment or change of the court and 'given proper 
time to prepare for trial before another -court.u 

The indorsements to the charge sheet show that on 3 September 1947 
the case was referred for trial to the court which in !act heard and 
decided the case Charges had been preferred and investigated. Although 
the defense coun;el stated he "challenged the entire court" the reasons 
given in support thereof tend to support, a plea !or a continuance. 

The court overruled this blanket challenge. This ruling was ?orrect • 
. . The procedure relating to challenging members or the court requires that 
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challenges be made to individual =-~~bers and voted upon by those not 
challenged (CM 260637, ;u-thur, 39 ER 381, 392; Article of i:ar 31; Par 
58!, liC:ll, 1928. 

The defense also moved for a continuance because the case was 
referred for trial on 3 September 1947 and because "essential witnesses 
had not been made available to the defense. 11 The court overruled this 
motion. The.charge sheet shows that on 21 July 1947 the charges were 
referred to a court for trial., They were withdrawn from this court and 
referred to a new court on 25 August 1947 and on 3 September 1947 
referred to the court which tried the accused. It is within the dis
cretion of the appointing authority to make changes in the personnel of 
a court appointed by him and this discretion extends to the appointment 
of a new.court (Par 37, MCM, 1928). The &ccused was served with charges 
on 23 July 1947. According to the accompanying papers, the defense 
counsel on 27 August 1947 forwarded to the appointing authority a request 
for severance of the robbery and murder charges. The witness named by 
the defense counsel as being not available·was Madame Gendre, a hotel 
manager. The Trial Judge Advocate stated that he had been unaple to 
contact this witness. Madame Raquel Marie Gendre, the hotel manager, 
and her sister Suzanne Gendre, a maid, appeared as witnesses on the 
second day of the trial (R. 115, ll8). At the close of the testimony 
on the ·first day of the"trial the Trial Judge Advocate announced that 
he had succeeded in locating Madame Gendre and that she would be a 
witness on the following day. The defense was afforded ample opportunity 
to cross examine these -witnesses. It did not claim surprise or indicate 
in any manner that it had not been afforded an opportunity to interview 
the witness. The granting of a continuance is discretionary with a court
martial, and its refusal to grant a continuance will not be questioned 
in an absence of a showing of an arbitrary abuse of discretion by the 
court. He have considered the record and find in it nothing to indicate 
that the accused had not had ample time to prepare his defense and to 
meet the charges against him (CM 260637, Arthur, supra) • 

• 
6•. The charge sheet shows the accused to be 26-6/12 years of age. 

The date of his original induction into the Army is not shown. However, 
he was discharged on 29 November 1945 and reenlisted 30 November 1945 
to serve three years. 

' 7. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review, the record of trial is legally suffic~ent 
to support the findings of guilty and the.sentence and to warrant confirma
tion of the sentence. Death or imprisonment for life is mandatory upon -
conviction of a violation of Article of War 92. 
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JAGK - CM 326810 1st ad 

JAGO. Dept. of the .Arm:,. Washington 25, D. c. MAR 111948 
TOa The Secretary of the .Ar'l!f3' 

1. Herewith transmitted are the reoord of trial. the opillion ot 
the Board of Review and the views and recommendations of The Judge· .A.d• 
vocate General in the oase of General Prisoner Manuel Martinez. 

2. I ooncur in the opinion of the Board of Re'View that the reoord 
of trial is legally suffioient to support the finding• ot guilty and the 
sentence and to warrant oontirmation of the sentence. 

The aooused was found guilty of the murder of Henri Geliot, a. ·Frenoh 
oivilian, in violation of Article ot War 92. and of ten robberiea (•ix 
aepa.rate transa.otions) in violation of Article of War 93. The of'f'euea 
occurred in Paris. France, during the months of April aal :May 1947, a.t 
which tillle the accused wa.s a.n escaped general prisoner. He waa aentenoed 
to be hanged by the neok until dead. The reviewing a.uthorit7 approved. 
the sentence and .forwarded the record ot trial for action under .A.rtiole 
of War 48. 

The reoord reveals a. most brutal murder in effeoting a robbery ot 
the deceased. Henry Geliot. I reoommend that the sentence be confirmed. 
and oarrif.1d into execution under the direction of and at a time and place 
to be designated by the Commanding General, Headquarters. European Comia.nd. 

3. Inolosed a.re a draft of a letter for your signature transmitting 
the record to the President for his aotion and a torm of Exeoutin aotion 
designed to carry into effect the 
suoh action meet with approval. 

3 Inola !ROMAS H. GRDlT 
l. Record ot trial J.ajor General 
2. Drtt ltr aig S/A 
3. Form ot Ex aotion 

The Judge .Advocate Genera.l 
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DEPART1lliNT OF Tlli: ."J·C~ (91) 
.JJIJ Tllli O?"'FICE 02-' TIJZ JUDGE ADVOC:,T'i GENER.AL 

WASHINGTON 25, D. C. 

JAGQ - CM 325838 DCT lo W41 -

UNITED STATES 1ST AIR DIVISION~ 
v. ) Trial by G.C.!.r • ., convened at 

) APO 239, l? July 194?. Dis
Technical Sergeant KINGDON honorable discharge and 
L. COLLINS, SR. (RA 11004218), ~ confinement for one (1) year.
899th Engineer Aviation Com ) United States Disciplinary 
pany, APO 239. ) Barracks. 

HOU>ING by the BOARD OF REVIEW 
JOHNSO~, SCHENKEN and KANE, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review and the Board submits this, its 
holding,_to The Judge J.dvocate General. 

2. Accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the. 93rd Article of Viar. 

Specification 1: In that Technical Sergeant Kingdon L. Collins 
Sr., 899th Engineer Aviation Company, APO 239 Unit 2., did 
at 899th Engine~r Aviation Company, APO 239 Unit 2., on or 
about 12 June 194?, feloniously take, steal and carry 
away one radio, value about $23.75, the property of 
Corporal Marshall Cooper. ·. 

Specification 2: (Finding of not guilty). 

Accused pleaded not guilty to the Charge and all Specifications and was 
foi.md guilty of the Charge and Specification 1 but not guilty of Specifi
cation 2 thereof. No evidence of previous convictions was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due, and to be con.fined at hard labor 
for one year. The reviewing authority approved the sentence, designated 
Branch, United States Disciplinary Barracks,. Camp McQuaide, California, 
as the placw of confinement and forwarded the record of trial for action 
under Article of War ,o½. 
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3. The only ques.tion pre~entea""19y the record is whether the 
court's finding of value is suJ:!)Orted b7 the evidence. The competent 
evidence adduced at the trial consisted of testimony of the 0'Wller of 
'tl1e stolen radio that he purchased it in 11arch or April 1947, that 
he paid "about ~123 • .75, something like that" for it (R. 16) and a 
stipulation by the prosecution, defense and the accused as follows: 

11 that the values in the specifications of the 
Charge are ~~ereabouts" (R. 6). 

No evidence was adduced as to where the radio was purchased, 'Whether it 
was new or used at the time of purchase, 'Whether it was in ~perating 
condition at the time it was stolen and i~ was affirmatively shown that 
the radio was stolen two or three months after it was purchased. Under 
these facts the testimony of t.~e owner as to approxi.~ately what he paid 
for the radio was incompetent to establish market value. It has been 
uniformly held by the Board of Review that the testimony of'the owner of 
stolen personal property as to its value is not competent unless he is 
an expert or has special knowledge on the subject (CM 268007, McKinney, 
44 BR 20.5). . 

The stipulation as iD · values as shown in the record of trial is 
meaningless. Vlhile it probabfy was intended as proof that the values 
of the radios involved were approximately as alleged in the specifica
tions it might ooll be interpreted to mean nothing more than that the 
values "alleged" in the specifications were approximate values. Even 
stretching the construction of the stipulation most favorably to the 
prosecution it can only be taken as proof that the value of the radio 
stolen was about $23.75. To rely upon this ambiguous stipulation for 
proof of value of over $20 necessary to support a sentence of confine
ment for one year without any competent supporting evidence -n:ould be 
manifestly unfair to the accused and would injuriously affect his suo-
stantial rights. · 

Nor can the proof of value be sustained by reason of the fact that 
the radio itself was offered in evidence. To permit the court on its 
inspection alone to find definite market values of articles ~would be to 
attribute to the members of the court technical and expert trade 
knowledge which it cannot legally be assumed they possessed" 
(CM 208481 Ragsdale, 9 BR 13; CM 209131 Jacobs, 9 BR 69). · 

It necessarily follows that tha finding of value of the radio by 
the court is not sustained by the evidence. 'Ihe evidenc~ supports only 
a finding that the stolen radio had some value of $20 or less. The 
maximum confinement at hard labor authorized by the Table of Maximum 
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Punishments for larceny of proper'bJ of the value of $20 or less is 6 
months (U:::M, 1928, par. 104£., p. 99). 

4. For the reasons stated, the Board of Review holds that the 
record of trial is le&ally sufficient to support the finding of guilty 
of the Charge; legally sufficient to support only so much of the find
ing of guilty of the Specification as involves a finding of larceny by 
the accused at the time and place and of the ownership alleged of the 
raq.io described in the Specification of a value not r.iore than ~;;20; and 
legally sufficient to support only so much of the sentence as involves 
dishonorable discharge, forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor for six months. 

3 



QeT 22 .:Al 
JAOQ • CX 325838 lat Ind 

JJOO, Dept. ·ot the J.rsq, 11'ashinlton 251 D. C. 

TOa CcxmanMng General, let ilr Di'Yision, J.fO 239, c/o Posta.aster, 
San Francisco, Cal.1tornia 

1. In the case ot technical Serceaat lincdon L. Collins, Sr. 
(BA. ll.004218), 899th Engineer J.'Yiation C<npan;r, atten'\1.on 1a in
Tited to the tor1going holding b,- the Board ot Enin 1lh1ch hold.inc 
u heN'bJ' apprond.. It 1s recomeDded that ~ ao nch ot the aentcmoe 
be apprond as ir.lTolTes dishonorable discharge, torteiture ot all 
pq and allonnees dl.11 or to beccae due, and confin811.81lt at h&rd labori 
tor six J10Dths. Upon taking nch action 70u will ban authorlv to i 
order u:ecution ot th• sentence. 

2. 1lhen copies ot the published order 1n th:111 case are forwarded 
t.o this office the,- should be aco<npanied by' the tor1go1JJC holding and 
this indorserient. For connnicmce ot Nference and to taeUUate a'\
t.aching copies ot the published order to the record 1n this cue, pleas, 
place the file nmber o:t the record 1n brackda at the end ot the pub
liahed order, as tollona 

TRO!LAS H. GRID 
lfaj or General 
The·Jmge JdTocate General 

;.;. 1.J / 6 {' 

l I.Del 
Record or 1'r1al 
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D:C:Fil.RT,.'ENT 01" Till Af/1.JY 
IN THS OFFICE OF 1'Ifil JUDGi iillVOCATE Gr:J·Ef'.AL {95) 

";'i.~HINGTJ;;, D. C. 

OCT l 5 1941 
JAGQ - CM .325924 

• 
U N I T E D S T A T E S ) PHILIPPINES-RYUKYUS COMMAND 

) 
v. ) Trial by G.C.M., convened 

) at Head<parters PHILRYCOM,
Private First Class LAVlm:NCE ) APO 707, 20, 22 August
·:r. SCOTT (.39728726), tm.- ) 1947. Dishonorable dis
assigned, formerly of 743rd ) charge and confinement 
Antiaircraft Artillery Gun ) for eighteen (18) months. 
Battalion. · ) United States Disciplinary 

) Barracks• 
.. 

HOLDilJG by the BO.ARD OF REVIEW 
JOHNSON, SCHENKEN and KANE, Judge ·Advocates 

l. The record of trial in the· case of the soldier named above has 
been examined by the Board ot Review an~ the Board submits this, its 
holding, to The Judge Advocate General. 

2. Accused was tried upon the .following Charges and Specifica
tions: 

CHARGE I: Violation of the 61st .Article of War. 

Specification: In that Private First Class Lawrence w. Scott, 
unassigned, then of 743rd !ntiaircraft Ar'l.11lery Gun 
Battalion, alias Sta.ft Sergeant Louis Scott, did, without 

.proper leave, absent himsel.f from his organization at 
Luzon, Philippine Islands from about .3 February- 1947 to 
about 25 June 1947. 

I 

CHARGE II: Violation of the 93rd Article ot War. 

Specification: In that Private First Class Lanence w. Scott, 
unassigned, then of 743rd !ntiaircraft .Artillery Oun 
Battalion, aiias Sta.ft Sergeant Louis Soott, did, at 
Kamuning, Quezon City, Luzon, Philippine Islands, on or 
about 22 ·June 1947, feloniously take, steal, and carry 
away sixty-two pieces of galvanized iron sheets, val~e 
about ninety dollars, property of the Quezon City Govern
ment. 

CHARGE III: Violation of the 96th Article of War. 
(Disapproved by Reviewing .Authority). 

Specificationz (Disapproved b7 Reviewing Authority) • 
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Accused pleaded guilty to Charge I and the Specificatio7:1 thereof except 
the words "alias Staff Sergeant Louis Scott" and not guilty to the re
maining Charges aid Specifications. He ~s found guilty of Charge I and 
the Specification thereof, guilty of Charge II and the Specification 
thereof except the words "galvanized" and "value about ninety dollars", 
substit~ting for the latter words "value of less than .fifty dollars 
but more than twenty dollars", and guilty of Charge III and the Speci
fication thereof. Evidence of one previous conviction was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pa;y and allowances due or to become· due, and to be confined at hard 
labor for two years. The reviewing authority disapproved the findings as 
to Charge III and the Specification thereof, reduced the I,'8 riod of 
confinement to eighteen months, approved the senteace as thus modified, 
designated Branch, United States Disciplinary Barracks, Camp Cooke, 
California, as the place of confinement and forwarded the record of 
trial for action under Article of War 50½. ·. 

3. Evidence for the Prosecution. 
, 

On 3 February 194?, while accused was attached to the Troop Proces
sing Unit, Paranaque Replacement and Disposition Center, APO 354, he 
absented hllnself without leave from his station (Pros. Ex. ·l; R. 7) and 
remained in that status tmtil he was confined at Camp Rizal on ~5 June 
1947 (Pros. Ex. 2; R. ?). '\Then he was turned over to military authorities 
by the Philippine police he had a Class "A" pass and an "ID" card both 
of which were made out to Staff Sergeant Louis Scott (Pros. Exs. 3, 4; R. 
9, lO). 

On 22 June 1945, Mr. Diosdado Ronquillo, Detective, Quezon City 
Police Department, as a result of a ~eport received by him, went to the 
school building at Kamuning, Quezon City. There he found accused with 
six Filipinos ntearing down the school building". He asked accused ii' he 
had authority to tear down·the building and accused replied that he was 
authorized to do so by his conrnanding officer. When accused was brought 
to the station it was found that accused was absent without leave and that 

· the building was owned by the Quezon City government (R. 14, 15). Accused 
was "tearing" ga;tvanized iron sheets off of the building and when witness 
arrived at the scene. numerous pieces had been loaded on a truck. When the 
truck was brought to the station the sheets were counted and there were 
sixty:-two pieces (R. 15). The building was subsequently torn down by the 
Quezon City goverrnnent. (R. 16). Witness saw accused tear down the iron 
sheets and carcy them to the truck and he was directing the work of six 
Filipinos in loading the truck (R. 18). In addition to the sixty-two 
pieces on the truck, there were other pieces detached from the building 
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-
which had not yet been loaded on the truck (R. 19); The accused in a 
sworn confession (Pros. Ex. 5; R. 12) said in part: 

"On 22 June 1947 I had two Filipinos with me and nnt 
to a vacant building ori Sampalos Ave. in Quezon City. We 
started to tear the building down. I took twenty two (22) 
pieces of galvanized iro~ sheets.to m;r residence., The 
following d~ I had six (6) Filipinos with me and started 
to take more galvanized iron sheets on a truck. About that 
time detective from the Quezon City Police Station appre
hended us." 

Accused having been advised of his.rights as a witness elected to remain 
silent. 

4. The competent evidence clearly establishes the guilt of ac
cused as to Charge I and the Specification thereof; ·to wit, absence 
without leave from 3 February 1947 to 25 June 1947. 

As to Charge II and the Specification thereof alleging "larceny 
of sixty-two pieces of galvanized iron sheets, value about ninety 
dollars, property of the Quezon City Government, the facts clearly es
tablish the wrongful taking of the property as alleged. The sole 
question for consideration is whether the wrongful taking· as sh011D b;r 
the evidence constituted larceny under Article of War 93. 

Paragraph 149&,_ }.fanual for Courts-Martial, 1928, defines larceny 
as: 

"the taking and carrying away, by trespass, of personal 
property; which the trespasser knows to belong either 
generally or specially to another., with intent to deprive 
such owner permanently of his property therein." (Clark) (Under- · 
scoring supplied). · 

Larceny as defined by Article of War 93 is common law larceny and 
in military law the,elements/of thd offense do not vary in meaning ac
cording to the laws of the place where the offense is conmdtted, for 
to follow this practice would d~stroy themity so necessary for a 
prompt and certain administration of military law (CM 210619, Jewell, 9 
BR 283). 

Manual for Courts-Martial, 1917 at page 261 states: "Under the 
common law personal property on]y can be stolen. Thus, 'Where trees, 

I . 
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fences, crops,· or fixtures are cut clown or severed by a tre~passer 
and immediately taken away by him, there is no larc~~y. 11 (Under-
scoring supplied). 

In analyzing the crime of larceny, Bouvier states at page 
1866: 

"The property must be personal; there can be no larceny 
of things fixed to the soil; l Hale, P.C. 510; but as the . 
taking and carrying away ,rould necessarily terminate the 
character of the property as realty even if it were such, 
the :important point of this distinction is that ii' the 
severance from the realty of anything which is a part there
of, or annexed ~hereto, so as to go with the realty by 
descent,.or in case a severance is made by the Yll'Ongdoer 
himself, so that the taking and•carrying away is·a 
continuous act, the offense is not larceny, because ~he 
taking and carrying away is not of the personal property of 
another, that which was severed not having been in his 
possession as a chattel, but only as the portion of a 
realty;" 

To the same effect see 36 C.J. 736: 

11 A second requisite is that the thing taken must be 
personal property, and not something partaking of realty; . 
for larceny as an offense is concerned with personal property 
~n~"• 

The evidence in the instant case clearly shows that accused was 
"tearing" down a building and eitller himself or through his Filipino 
helpers was loading the iron sheets from the building upon a truck. · 
The evidence of the city detective and the confession of accused show 
that the tearing down and taking away was a continuous transaction. At 
one point in the record of tz:ial (R. 19) there 'is evidenc.e that some of 
the sheets were detached .from the building but not loaded on the truck. 
However, these sheets are not the subject of the charge of larceny in 
this case. Accused is charged 'With the theft of sixty-two sheets of 
steel ffllich were on the tr~ck 'When accused and his Filipuo helpers 
were apprehended. 

4 
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5. For the reasons stated above the Board o:t Review holds that 
the record of trial is legally insufficient to &llpport the findings 
of guilty o:t Charge II and the Specitication thereot, legally suffi
cient to support the findings o.t guilty ot Charge I and the Speci- ·· 
.tication thereof, and legaU, sufficient to support only so rauch or 
the sentence as· provides .tor dishonorable discharge, .tor!eiture ot all 
-pay and allowances due or to ~ccme due and eontiaement at hard labor 
tor ,1.x morit.h.8• 

. · .,· 

- '; ·,' :~. 

'; (. 
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JMJO, Dept. ot the Am:T, W&eh1ncton 2,, D.-c. 
· TOa Caaand1n1 General, Phillppine-i;Jw]qua C0111azid, APO 7C17, 

c/o Postauter, Sau. 1ranc11eo, Calitomia 

l. In the C&N o:t Mnte lint Cl.us LnNnce 'I. Scott (39728726), 
11D&Ssipacl, .tomerq ot 743rd .&nUaircrat1; Artiller., Oun Battalion, · 
at~Uon ie inrtted w the .tongoinc llolding b7' the Bo&rd ot lffin 
'Which holding 1s hereby' a:,prond. It 18 NCGIIIJS8M8d taat the Nnd1 ng,s 

. ot guiltJ: o.t Charge II and its Specitication be diupprond, am that 
onl.J' ao mch et the aentence be a»N'fed u 1:mol'NS d18b.onorable dis
charge, :torteitm-e ot all p,q ad allowances clue or to becca• due ad 

. confin•a'\ at hard labor .tor au: aonilhs•. Upon tald.ng such action 70u 
. will haft aut.horiv w order uacuti.on o.f ~ Hlltence. 

2. 1lha copies of th-. published. order 1D this case are .forwarded 
w this e.f.tice thq 9hould be aeeoapanied· b7 t.he .f'oregoing holding and 
~ 1.Ddoreaent. For COlfftm.cce of reterence and to taoilitate at,.. 
tacb:lnc eopies o:t the published order to the record in this ease, · · 
Jluse place t.h• tile l1Ullber of the recoi-d in braokets at the and. of the 

1' })llbllihad e:rder, u tol.101lll a 

(Cll . .325924). 

~"'._ K. GRID 
llajor General 
2he Jtdp MTOcate Oeneral 

l Incl 
Reeord ot trial 
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DEPARTMENT OF THE Ail!Y 
IN THE OFFICE OF THE JUDGE ADVOCATE, GENERAL 

WASHINGTON 25, D. c. 

22 October 1947 JAGQ - CY 325947 

UNI'.rED STATES ) PORT OF LEGHORN 

l Trial by GCM, convened at leghorn, 
Private Fir:; Cl&as BOBBY Italy, 18-19 August 1947. Eaclu 
O. HALL (RA 18229768) and ) Dishonorable discharge (suspended), 
Private JOHN G. STANKO ) total forfeitures and confinement 
(12256632), both or Company) for three (3) years. Branch 
D, 752nd Tank Battalion. ~ United States Disciplinary Barracks, 

Green Haven, New York. · 

HOIDING by the BOARD .OF REVJEW 
JOHNSCN 1 ~CHENK&N and KANE, Judge AdTocates 

l. The record of trial in the case of the soldiers named above, 
having been examined in the Of.fies of The Judge Advocate General &Ild 
theN !'ound legall;r insufficient to support the findings and sentence 
as to each accused, has been examined by- the Board ot ReTiew. The . 
Board or Re'rlew holds the record or ~al legally sui'ticient to support 
the .findings of guilty' and the sentence as to each accused. 

2. .The accused "ffl3re tried upon the following Charge and Speci!'ica
tion: 

CHARGE: Violation of the 94th Article o.t War. 

Specification: In that Private John G. Stanko and Private First 
Class Bobby o. Hall, both of Company D, 752nd Tank Battalion, 
acting jointly and in pursuance or a common intent, did, 
in conjunction with lfi.chele Zampella, Crescenzio Sorrentino 
and Antonio .Qrosso, Italian ciTilians, at or near Tombolo, 
Italy, on or about 17 July 1947, feloniously take, steal and 
carry a:way, three (.3) bales of clothing of a value in excess 
ot Fifty' Dollars .($50.00), property of the United States 
furnished and intended for the military serTice thereof. 

Upon arraignnent, each accused pleaded former jeopardy as a bar to 
trial, llhich pleas -.ere denied by the court. Each accused then pleaded 
not guilty to., and was found guilty' of,·the Specification and Charge. 
Evidence or one.previous conviction was introduced as to accused Hall 
and no evidence or previous convictions was introduced as .to accused 
Stanko. Each accused was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become ~e, and · 
to be confined at hard labor for fiTS years. The reTiewing authority 

· • approved the santences but remitted two years of the confinement aa to 
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each accused, ordered the sentences as thus modified executed. but sue
pended as to each accuse<:l that portion of the sentence adjudging 
dishonorable discharge until the soldier's release fl-an confinement, 
and designated .Branch thited States Disciplinaey BaITacks, Green Haven, 
New York:, as the place ot confinement. The result of the trial was 
pranulgated in Seneral Court-Martial Orders No. 60, Headquarters .Port 
of Leghom., A.PO 512, 20 September 1947 • 

.3~ The pleas of toxm.er jeopardy 1'9re based on the theory that 
each accused had been punished for this offense under 'Article ot lfar 
104 (R. 5-10). The evidence ottered by' defense did not sustain these 
pleas (!. 1.3-14) and they were properly denied b7 the court (.ft. 15). 

4. Depot 5L52 was a Clothing and Equipaent Warehouse at the &1st 
Quartermaster Base Depot, Tanbolo, I~ (:ft•. 27). Both accused were . 
properly posted and sened as guards at Depot 5L52 !ran 2300 17 Jucy to 
0100 18 July 1947 (R. 15-16). During their tour ot duty, the 0.fficer 
of the Day inspected the accused's posts and sn s<Xne Italians in the 
depot inside the fence. The two accused were on the outside of the 
fence, about l2 to 15 teat f'ran the Italians. "The I taH ans -..re sitting 
down and the two soldiers were standing 111th t.heir wapona•· (!. 27-28). 

Two of the Italians mentioned abOTe testified at this trial that 
about 2315 17 J~ 1947 five Italians approached Depot '1 and upon re-

, ceivi.ng a signal traa the accused, tour of the tin Italians jumped the 
fence "one or two meters• 1'raa accused, and entered the depot (It. 17-18) •. 
The fifth Italian remained outside with the two accused. The four men 
inside thNJW' three bales of trousers over the fence (!. 18). The two 
accused tolp them to hurr;y (I. 19). Arter the bales were thrown oYer 
the fence, the two accused pointed the machine gun at the Italiana and 
asked tor the money - "they- wanted 50,000 lire a bale• (.ft. 19., 23-24). 
The Italian who had remained outside nnt to get the money and when he 
failed to return, the two accused asked one ot the too.r inside the fence 
to go and get the money (R. 19). He gave the accused his identity card 
(!.. 21), jmped onr the fence and departed (It. 19). lollowillg his de
parture, the Officer of the Dq aITived and tQolc the three remaining 
Italians into custoq (ll. 19-20). · 

A statement. "AS aade b7 accused Hall to a CID agent and same was 
received 1n en.dance against Hall ~, wi:thout objection (ll. 31J Pros. 
Ex. l). In this 1tatement, Hall a:plained that from 1?00 to 1900 17 Ju~ 
1947, he was on duty- at Poat 13 and accused Stanko was on Post 12. 
During this tour Stanko told him that be "had made a deal with an 
Italian to get into ~ depot (5L52) tor hi1 next tour". Arter easie 
debate, the,- agreed to let the Italians into the depot. J.t about 
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2330, they gan the signal and five Italians came out of the woods. 
'fh87 let .f'our of the Italians climb over the .fence and about fifteen 
minutes later., they threw three bales of United States A:nrJ' 4:lothing ~ 
OT8r the .fence. The Italian who had remained outside dragged the 
bales into the woods. The two accused then held the four Italians 
inside at the point or their guns arui allowed the Italian on the out-
side to go :tor the money - nPvt Stanko and I nre supposed to receiTe 
50.,000 lire .f'or each bale., a total or 150.,000 lire., for three (3) 
bales•. Later., when the .first man did not return., they- let another 
man go with the understanding that he would find the first man and 
bring back the aone,-. A few minutes later., the O.f.ticer ot the Day 
arriTed and the aceu8ed turned the remaining three. Italians onr to 
hia. Accused Hall concluded his statement., •I can truth!ul~ atate 
that I nenr took arr,- :aonq from arq Italian" (Ix. l). 

Sanetime after 2300., l? J~., three bales ot cotton OD trousers 
nre .tound in the road outside the depot at Posta 12 and 13 llhich •re 
parded b7. two accused (!. 30). (It was stipulated that these three 
bales ot trousers., tield., cotton ro., wre ot a Ta.lue in excess of 
tso - ll. is). 

s. The corporal o.t the guard on the night in question testified 
that accused Stanko told him betnen 1700 and 1900 that day that he 'RB 
goillg to let sane ItaliaM into the depot to get sane bales and the7 
1r0uld catch them when the,- tried to get out. Stanko told the corporal 
to come around to his post betnen 2,300 and 0100. ietore the corporal 
could get around to Stanko 1s po1t he receiTed a call to the e.t'teet that 
the Italiana had already' been caught (!t • .32-34). A. truck drinr on~ 

.heard this connraat.im beheen Stanko and the corporal of the guard 
and testified 1n corroboration thereof (ll. ,35). .l guard on another 
post also testi.tied that both accused told hill of their plan to let 
some Italians in the depot and •capture t.ham with the good.a.• (I. 3,). 
!he compan;y ai:morer testified that he issued ,0. ~unda (i.Datead of the 
usual 15 rouJJds) to accused Stanko because he reported he wu expect
ing to catch some •gu.1neaa• coa1ng out ot the depot (:a. 38). 

Arter beillg ad.rued ot their rights as witnesses., both aeell.8ed 
elect.ad to remain silent (ll. 39). 

,. The act.a of the tour Itallana in raortng the sneral bales 
of OD trousers .troa the Qu&rte:naaster warehou.8e., their throwing them 
OTer the fence., and the dragging ot these bales into t.ha woods on the 
outs_ide of the Depot constituted the ecaplete offense o.f'· larceIJ7. The 
testiaoey- ot twio ot the I~an accomplices and the statement made b7' -
accused Hall show that tbf:t two accued cons8Jlted to the raOTal of this 
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merchandise £:ran· their guard posts and that they expected to receive 
150,000 lire as their part in the booty. This direct evidence es
tablishes that both accused were accessories to the offense. 

The evidence offered by the defense indicated that accused planned 
to allow the Italians to remove the merchandise in order to ncatch 
them with the goods.n This theory of defense was not mentioned in ac
cused Hall's statement to the CID agent .four days after the offense. The 
theory also .fails to explain why the accused did not hold all .five 
Italians when they first caught them with the goods or why they permitted 
two of the Italians to depart from the scene of ·the crime. The court 
was fully justified in concluding that accused were not holding the 
three Italians because of the offense they had conmitted, but rather 
they 118re holding them as hostages for the 150,000 lire which had been 
promised as their part, of the pro.fits. 

The Board of Review holds that the court was fully justified in 
disregarding the proffered defense that accused 118re planning to entrap 
the Italians and that they did not intend to participata. in the spoils 
of the larceny. To reach any other conclusion would require the Board 
of Review to weigh the evidence and thus usurp the authority vested only 
in the court and the revielr.i.ng authority. The defense in this case 
is quite similar to a plea of II confession and avoidance" and in such 
cases it is the province of the court to weigh the evidence and deter
mine the guilt or innocence of accused. In such cases where the testi
moey adduced is equivalent to a defense of "confession and avoidance" 
there can never be a conflict of evidence betlf'8en the prosecution am 
defense but such fact does not mean that the court is prohibited from 
118ighing the evidence in such cases and reaching a detemination where, 
as in this case the record of trial contains sufficient competent evi
dence to support the .findings of guilty. 

7. The Board of Review holds that the record of trial is le
gally sufficient to support the findings of guilty and the sentences. 

, 
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IJAGQ - ac 325947 1st IM 

J!00., Dept or the Jr,q, Board of Review lio. 4 

TO: The Judge .Advocate General. 
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LEPARTEBNT OF THE AJilH 

In the Office of The Judge Advocate General 
,1ashington 25, D. C. 

JA.GH - CM 326002 
'"':.• !,,,.: 

UNITED STATES ) 
) 

XXIV CORl'S 

v. 

Major GEOFFREY I.AVELL 
(0-22049), Infantry 

) 
) 
) 
) 

Trial by G.C.M., convened at 
APO 235, 18 September 1947. 
J:;ismissal 

OPINION of the BOARD OF REVIEW 
HOI'TE1'6TEIN, 0 1BRJEN, and LYUCH, Judge idvocates 

1. The Board of Review has examia,d the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate Gemral. 

2. Accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 95th Article of War. 

Specification 1: In that Major Geoffrey Lavell, Infantry, 
Headquarters XXIV Corps, did, at Seoul, Korea, on or about 
25 August 1947, at about 0130 hours, wrong.fully and in 

· , violation of Circular 27, Headquarters United States Army 
Forces in Korea, 22 February 1947, enter and remain in a 
woman's room, in the Nai Ja Apartments, a women's billet, 
under circumstances unbecoming an officer and a gentlemen 
and of a nature to bring discredit upon the military serv
ice. 

Specification 21 (Finding of not guilty). 

Specification .31 In that Major Geoffrey lavell, Infantry, 
Headquarters XXIV Corps, a married officer, did, at 
the Nai Ja Apartments, Seoul, Korea, on or about 25 
August 1947, wrongfully conduct himself in a manner un
becoming a married officer and gentlemen by going to 
and being found in bed, in an almost wholly undressed 
state, with Miss Pauline Dalton, a woman not his wife, 
under circumstances of a nature to bring discredit upon 
the.military service.· 
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He pl,P,aded not guilty to the Cha.rgA and S~c1f1caticns ttereur.c$r and lll't~ 

found guilty of S~cificaticns land 3 and the Cb.arge and ?ot guilty o! .· 
Specilication 2. No e-vidence c.L previous convictions was introouc~c!. 1:e 
was sentenced to be dismissed tr,e service. Ti£ revie"lf.i.ng authority ap
proved the sentence and !on3rded the r~cord of trial tor action under 
!rt~cle o! War 48. 

J. The Board of R.ene11 adopts the stat.en:.ent of evidence and la.it con
taj r:.ed in the ro,iew of the XXIV Corps Judr:e A.dvccate, A.PO 23.5, dated 23 
September 1947. 

4. Records or tre A:rm:y disclose tr.at tte accused was born at. ~ilver
bow, i:ontana, on 9 :!Jay 1917. He was appointed a cadet o! tr.e Unit•d 
States Uilitary Academy on 1 July 1935 and upon graduation on 12 June 
1939, w~i appointed a second lieutenant, Coast Artillery Corr,s, P~gular 
J.;rrny. He was subsequently promoted in successive te;:;porary ranks to tr.at 
ot major on the follcwing dates, rcspecthely: 2 October 1940, 2l Jiarch 
1942, and 30 November 1942. On 21 SepMrr.ber 1942, he was a-.arcled M" 
S~ldi~rs 1 Medal. His efficiency reports from 13 Zeptember 1939 to Jl 
V.arch 1947 cho,r a<ljecti~al ratings as follcwss 5 - very sati.s!actor1, 
? - exceller.t, 2 - superior. He has one previous conviction for being 
drunk and disorderly in uniform in a p~blic place on 31 October 191.4. 

5. .Accompanying the record of trial 1s a letter, c.ated 22 $.gpte:ir.bgr 
1947, to the reviewirf: authority, signed by all members o! the court ttAt 
tried accused, recoorr,ending clemency by reMon of accused 1s goOd record 
arrl pointing out that re rias bt::en se;,a.ra.ted from his wife since :t.a.y 1944. 
Also accompanying the record of trfal are letters to the appointing &utheir
ity, from Colonel John N. f:or,inson, CSC, lieu_tenant Colonel ill':9.lter F. 
Choinski, GSC, a..--id Lieutenar.t Colonel Harold A. CasS911, Infantry, attest
ing accused's proficiency and recom:rrending c18'rr.ency, tohethel' with cor
respondence showing that, as of 21 iugust 1947, a di7crce suit was pending 
against acer.sea. 

6. The co-.lI't w9.3 l.;eally constituted and had jurisdiction o! the 
person and the or.tenses. No errors injuriously a~f'ectirig the substantial 
rights of the accu:,cd were comitted. Too Board of Revi~Ylt' is of t:t.e opi."l
ion that the record vf trial is legally sufficient t,o support the !iroings 

'of guilty and the sentenca and to warrant conf'i.n.ation o! the sentence. 
A sentence of dismissal is wandatory upon a conviction o! a v1o1Ation o! 
J.rticle of War 95. 

, Judee Aavocat'9 
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JA.GH • CJL 326002 

JA!JO. Dept. ef the A:n,y. Wa.ahiagto11. 25• D. C. 

TO• The Seoreta.ry •t the J..rm7 

1. Pursuallt to ExecutiTe Ord.er No. 9556. dated 26 May- 1946. there 
are tr&JUmitted herewith for your aotion the reoori of trial am the 
opillion ef the Board. of Ren•• in. the ou• or Major Geoffrey Lavell 
(0-22049 ). Infantry. 

2. Upo• trial by gellera.l oourt-marti&l. thil otfieer was foUJld 
guilty or wrongfully. and in Tiolatio11. of atanding orders. eateriag 
and remainiag a.a women's billet (Speo i) e.nd wrongfully oond.ucr\
iag himself in. a. m.a.nner unbeoomiag a. married officer by being tolml 
in bed with a woman :not his wife (Speo 3 ). both in Tiolatio:a of 
Article of Wa.r 95. No eTidenoe of preTious oonTictio:as waa intro
duced. He waa sentenced to be dismissed the aerrl.oe. The reTiewing 
authority approved the sentence &Ild forwarded the record of trial for 
aotion under Article of Wa.r -la. 

3. A aumma.ry of the evidenoe may be found in the reTiew of the 
XUV Corps Judge .Advocate. dated 23 September. which wu adopted in 
the a.ocompanying opinion of the Board of Review as a ata.tement ot 
the eTidenoe am law in the case. The. Board ot ReTiew is of the 
opinion that the record of trial is lega.lly sufficient to support the 
.findings of guilty and the sentence am to warrant oontirmation of the 
aeuteme. I concur in that opinion. · 

On 25 August 1947 at about 0015 hours. the aocuaed, who wu :married., 
and Mias Pauline Dalton enliered ~ latter'• apa.rtment in. goTenmi.ent 
Dilleta for female personnel at Seoul. Korea. Both &ppea.red to be in• 
toxioa.ted. A milita.ry polioeman and & olerk ot the billets (both en-

··· l11ted men) intonned. Miu D&l-t;on .that aocuaed would ha.Te to lea.ve as 
it wa.a after hours, and this admonition·wu repea.ted directly to the 
1.coued by the oiTilia.n manager of the billets. The a.ocuaed lett the 
area. ot the billets but shortly attel"ll'a.rd the manager 11.w him. approa.ch 
the. building am advised him not to enter a.a it would get both him and 
the la.d.y in trouble. The accuaed agreed and left tbs are&. Sometime 
betar~ 0130 houre Uise D~lton'a roo~t3 a.dm.itted acc~ed to the a.part-
11!.eL.t cocul'ie:i 1:-y- he rs &lf f.!..d ~iu I'al ten. Sh~ w6nt to tee a shower 
an:i reporteo. to the :1:ilih.ry poli~eza.n 11.::io in turn ad.vied the r..a.nag;er 
that &.ocuse-d V!;.tJ iu tha t.partu::t. '.i;hg Serg;;ant of the Gna.rd ap
peared &t a.bout this time a.nd the thrH un went to ·:tiau Da.lton•a bsd• 
room door and called "Major• several t:lmea. ReoeiTi:cg no response. 
they entered. and .foWld the a.ocuaed and Miu Dalton in bed. The aoo"8ed 
wu clad only in his undergarment• and Miu D&l.ton we.a almost nude. 
The a.ccuaed then dreued. He ga.ve his. JlUl8 to th• Jll&.D&ger but a.aked. 
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hi• :aot to report th• inoident. 

Ciroular 27. Hea.dqua.rtera USA.FIK, dated 22 February 1947. wu duly 
promulgated to the oomrnem ot whioh accused waa a umber and waa posted 
on the bulletin board of the accused' a billeta aDd on the doon ot the 
1n:lividual apartaent1. 'fbe perti.mnt pro'Viliou ·of tM ciroular oha.rl7 
prohibited un Tisitora trom. being in the billets ot teDIAl.e personnel· 
at the tiae and under the o~roum taDoea iJl queatioD.. 

4. Record• ot the ~ ,how that the aocuaed •u born &t Silnrbow, 
1loatant., on 9 llay 1917. He n..s appoim.ed to the United State• 11111ta.ry 
.A.ct.day on. l Jul.7 1936 ud, upoa graduation on 12 June 1939, •u 00&• 

•i.uioned a second lieuteDAllt, Col.It J.rtiller;y Corpa, Regular ~. 
Ha wu 1ubaequeatl7 promoted in 1uo0Hlin temporary ranks to that ot 
:u.jor on the tollow1ng dates, reapeot:l;nlya 2 Ootober 1940, 26 Karoh 
1942, ud 30 Ionmber 1942. On 21 September 194:2, be wu aarde4 the 
Soldiers• Jledal. Hi1 etfioien.07 report, tro:a 13 Sepwmber 1939 to . 
31 llaroh J.947 lhOII' adjectiT&l. rating• u tell•• a 6 - Teey 1atiaf'aotor;r, 
1 - excellent, 2 - 1uperior. Re ba.1 one preTious oon:rl.ction tor being 
drunk a.ad di1orderly in uniform in a publlo pla.oe on 31 October 1944. 

S. Aocompanpng the rHord. ot trial ia a letter, dated 22 September· 
1947. to the reTieri.ng authority, lignsd b7 all aeaber1 or the court tb&t 
tried aoo'QIN, recommending olemea"1 b7 reason of aoouaed'• good record 
am pointing out th&.t he ha1 been Hpara.ted fro• h11 •it• •i:noe Ma7 
1944. .A.lao aooompaJl1:l.ng the reoord. ot trial a.re letter• to the appoat-
1.Jlg authority trC11A Colen.el Job Ji. Robimon, GSC, UeuteDallt Coloul 
Walter F. Choimki,. GSC. and Lieuteaa..nt Coloul Ira.rold A.. C1&aell, 
IntGtry, atte1t1llg aoouaed'• profioieno;y and reoo:mmendi:Rg oleaeno7, 
together wUb. oorre1pomenoe 1hcnring that. aa o.t' 21 .A.uguat 1947, a 
diToroe auit •u pending againat aoouaed. 

6. I am diainolined to ;i-..olllMJld olne:ao7 in this oue in "fin ot 
aoouHd'• pr.e'ri.ou oonriotion tor being drwlk am d11ord.erl7 ia un:l.tora 
and because aocuaed wu twioe •ar.ned on the night 1n queatioa :not to 
euter or reaain in the -.pa.rtm.ent. I there.tore reoOlllllleZld that the sen
tence be oonti.rmed. am carried into exeoutioa. 

1. Inoloaed i8 a. fora ot action deaipea to oarry the a.bOTe reoaa
m.endatioZl into efteot 1hould 1-t, aoet •ith your approTal. 

2 Inola . TROKAS 11. GREU 
l. Record of.Trial Ma.jor Genenl 
2. ·Fora of aotioa 1'he Judge Advocate Gemral 

(GCMO 97,(DA) 23 Dec 1947). 
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DEPAR'IYENT OF THE ARMY 
IN THE OFFICE OF THE JUDGE .ADVOOATE GENE1'tAL (lW_WASHINGTON 25, D. c. 

J!GQ - CM: 326004 

UNITED STATES ) MILITARY DISTRICT OF WASHINGTON 

v. ~ Trial by- G.C.Jl., COnTened · 
) at Fort liyer, Virgin1a,

First Lieuteunt ) 1 October 1947. Dismissal 
JAMES L. SHEI.BI, JR. ) and confinement tor two (2) 
(0-2005274) ," ) years and six (6) 11ontha. 
Qu.artezmaister Corpa. ) United States Discipl.i».ary

) :h:Tack1. 

OPINION ot the BOARD OF .REVIEN 
.JOHNSON, SCBENIEN and Km, Judge Ad.Tocates. 

1. The record of tr.I.al in the case of the otficer named above has 
been exarn;fn,ad b,- the Board of Rerlew and the Board 1ubmita thi1, it.a 
opinion, to The Judge JdTocate General. 

2. The accused •• t.ried upon the .toll.owing Charges and Specifi
catiau i 

CHilGE Ia Violat.1011 ot the 58th Article o.t 'l'ar. 

Specificationa In that First Lieutenu.t Jllll8s L. Shelby', Jr. 
Quartem.aeter Corps, Office of the Quartemuter General,. 
did, on or about l3 March 1947, desert t.he serrlee o.t the 
United St.ates and did raiain absent in desertion until he 
was apprehended at Chioago, Illinois, on or about 12 
August 1947. 

CHARGE n a Violation ot the 95th .lrticle of 'l'ar. 

Specificati011a In that 11rst Lieutenaat James :r.. Shelb)"1 Jr. 
Quartemaster Corps, Office ot the Quartel'IIUter General, did, 
at Washington, D. c., on or about 17 ,December 19,461 with 
intent to defraud, wrong.tul.ly and 'llllla~ make ud utter 
to John Staren a check in words and tiprea as tollon, to 
wit: 

lo._____
Weatherford, Taxaa · P,o 17 19'6. 

THI CITIZENS ?UfiOJljL Bill ~ 

http:wrong.tul.ly
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PAY TO THE 
ORDER OF ____;J~o~hn~S~ta~re~n:!....------ $ 1400,00 

DOLLARS!!2 
· Fourteen Hundred Dollars and 

LsL James L. Shelby 
Capt C1,{C 

and by' means thereof', did fraudulen~ obtain .f'ran John Staren 
one Oldsmobile automobile, of the value o:t about $1,400.00, he 
the said First. Lieutenant James L. Shelby, Jr. then 1'811 lmo-.. 
ing that he did not have and not intending that he should have 
arr, account "Iiith the Citizens National Bank for the l)a1lllent of 
said check. 

Accused pleaded not guilty to, and was foum guilty or, the Charges and 
Specifications. No nidence of preTious convictions -.as introduced. He 
ns sentenced to be dismissed the service, to i'orfeit all 'fJ&7 and allow
ances due or to becane due, and to be con.tined at hard labor at such · 
place as the rniewing authority may- direct tor two (2) years and six 
(6) months. Tb• NTining authority apprond the sentence, designated 
Branch, United States Disciplinary' Barracks, Bn Cumberland, Peml871Tania, 
aa th• place of confinement and forwarded the record of trial tor action 
under Article of War 48. 

,. ~dance tor the lrosecution. 

0n 1,3 Jfarch 1947 accused absented hill.Hl.f without lene fl-an his 
station, 9100 TSU, (J.{C, WashiJlgton, D.' c. (Pros. Ex. l; R. SO). In 
addition to the.dull" authenticated extract cow ot the morning report 
11hich was receind in nidence, his unauthorized ,absence was testified 
to by' the Personnel 0£.f'icer, Office of' the Quartumaater General (Jt. 47, 
4,8). !ccued, after being warned of his rights under the 24th Article 
of' 'l'ar, oral:Q' admitted to an agent of the· Criminal IIIVHtigation De
tacbaat that hi had ~en absent 'llithout leave tor five montha (R. 32)• ·. 
IA a 111"1tten •tataent_accused admitted that he lett Washington, D. c., · 

. on ll Karch 19,47, arrind in Chicago, Illinois, on l3 March 1947 and 
Nturned to 'l'aahington, D. c., on 15 March 1947. He then nnt by bua to 
lhilad.tJ.ix:da, wbere he boarded a train tor Chicago. He went to lllnona, 
lliml11ota and stayed until 2 April 19,47 and then nnt to La Crosse, 
Wisconsin, tor •ab011t a -..ek" and returned to Chicago 11here hi accepted 
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employment a..'ld remained until he was apprehended by Agent Leindacker, 
4th Criminal Investigation Detachment, Washington, D. c., on 12 
August 1947. At the tiae he was apprehended accused had been work
ing :tor "the past four weeks as a bartender" (Pros. Ex. No. 3; R. 36). 

In December 1946, accused ~e to the place of business of Mr. 
John Staren in Washington, D. c. and offered to purchase an Oldsmobile 
car that :Mr. Staren owned (R. 12). .After certain telephone conversa
tions between accused and litr. Staren, Lieutenant Frame fl-an Camp Lee, 
Virginia, came to Mr.· Staren and gave him a check in the amount of $1400 
signed by accused. Mr. Staren then delivered the car and title to 
Lieutenant Frame. After the check was deposited by llr. Staren :tor col
lection it ns returned to him on 24 December 1947 as "unpaid and un
honored". Therea.tter llr. Staren visited accused seTeral times at Camp 
Lee, Virginia, and in each instance accused told him that he would honor 
the check the tolloY.i.ng day. After these visits :Mr. Staren. brought the • 
matter of the alleged worthless check to the attention of Colonel 
Martineau of the Di1cipl.1.Dar;y Section, .Adjutant General's Office. At 
that time it waa ascertained that accused was stationed in Washington 
and llr. Staren contacted him several more ti'lles to t?7 and get the check 
made good t.t to no aT&il (R. 13). The check in the anotmt of $1400 dra11n 
on the Citizens Bank ot Weatherford, Texas, signed •James L. Shelby, 
Capt. Q.K.C.•, was introduced in nidence (Pros. Ex. 2; R. 47). Mr. 
Staren paid $2,250 for tile OldSllobile car (it. 17) a?Xi accused nner paid 
hi.a tor it (lt. lJ) nor returned it to him (R. 14). The agreed purchase 
price tor the car was $2800 (R. 24A) and accused sent :Mr. ·staren two 
checks totaJJ1ng $2,000 and both 1191'9' dishonored (R. 24.A.). The checks 
wu,. ginn to lilt-. Staren by Lieut.ens.at Frame; the .check (Pros. Ex. 2) 
was made out except as to the payee in which space Mr. Staren placed his 
name, :indorsed the check and deposited it at "the bank tor collection" 
(l. 44, 45). . 

After being adT.t.aed of bu rights accused made an oral pre-trial 
statement admittine that he had issued two fraudulent checks to Ur. John 
Staren (R. 32). In_ a aubsequent written statement, accused admitted 
writing two checks tor $1400 on the Citizens National Bank, Weatherford, 
Texas, knowing that he bad no account at this bank; he gan these checks 
to Lieutenant Frame in a sealed envelope and explained the ennlope 
1hou1d be delinred to Mr. Staren who 110uld turn over a 1946 Oldsmobile 
and title to Lieutenant Frame :tor accused. Thereafter he pranised Mr. 
Staren on senral occasions that he 110Uld make the.checks good. Ha sold 
the car to a Captain Francisco :tor $1600 and went absent without leave 
(Pros. Ex. 3J R. 36). · 

4. Evidence tor the Defense. 
ltaster Sergeant James P. Won-ell testified that he had worked· 

direc~ under accused since March or April 1946; that in the opinion of 
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the witness accused is an excellent officer with character excellent and 
efficiency superior and that he would deem it a privilege to serve under 
accused at an:y time (R. 57). Numerous documents (Defense Exs. A-N) 
including comnendator.r letters f'rom superior officers, efficiency reports 
and other evidence of the high degree of accused's 4lanner of performance 
of militar.r duties were introduced in evidence (R. 58-62). 

Accused after being warned of his rights as' a witness elected to 
make an \lllsworn statement that he had been in the J.rmy a little over 
senn years of' which a little more than five years was in an enlisted status 
(R. 63) and that at the time of bis alleged absence he did not intend to 
desert the service o.i' the United States (R. 64). He was having domestic 
dii'ticulties; "was in a mess about the automobile"; was under a terrific 
strain and. irent absent without leave because it was the •easiest wq out 
of it". He desires to continue in the service regardless of the outcome• of this case if the Arr1ry' Till have him either "as an officer or as an 
enlisted man" (R. 64). 

5. The competent evidence clearly establishes the guilt of accused 
as to Charge I and the Specification thereof viz., desertion on 13 March 
1947 te:nninated by- apprehension on 12 August 1947. The prolonged abaence 
and the fact that he was appnhended while engaged in a civilian occupa
tion at a place far distant from bis proper station ju.stii'ied_ the court in 
inferring an intent to remain permanently absent (Par. 130, MCM., .1928). 
Intent to desez:t could also be found by the court from the evidence that 
his alleged passing of fraudulent checks had been reported to higher au
thority and he knew he was under innstigation :for thia offense (Cl{ 270462, 
Ricker. 45 BR 300). -

As to Charge ll and the Specification thereof Mr. Staren testified 
that after negotiating with the accused relatin to the sale of the car 
a Lieutenant Frame came to his pl.ace of business., gave· him the check and 
took delivery of the automobile and the title thereto. That after the ' 
check was retume~ to him dishonored he bad numerous discussions rela
tive to the check nth accused and accused promised each time to make the 
check good. He further testified that he was never paid for the car. 
Accused in a sworn contession (Pros. Ex. 3) stated: 

"About 0900., 17 Dec. 46., I wrote 2 checks :for $~00.00 on 
the Citizens National Bank., Weatherford, Tex. knowing I did 
not have an account at the above mentioned bank. I then gave 
these checks to Lt. Frame in a sealed envelope and explained 
the envelope should be delivered to Mr. Staren ,mo would turn 
a 1946 Oldsmobile motor number #8-17442H and title over to Lt. 
Frame to be delivered to me.n 

' ' 
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Paragraph 114.!, Manual for Courts-Martial, 1928, provides in 
pertinent part: 

•An accused cannot be legal:cy convicted upon his un
supported confession. A court may not consider the con
fession of an accused as evidence against him unless there 
be in the record other ertdence, either direct or circum
stantial, that the offense charged has probably been com
mitted; in other words, there must be evidence of the corpus 
delicti other than the conf'ession'itae1.t.• 

•This ertdence of the corpus delicti need not be suffi
cient of itself to convince beyond reasonable doubt that the 
offense charged has been committed, or to cover every element 
of the charge, or to connect the accused with the of.tense." 

In a case similar to the one under review CM 273299, Briscoe, 7 
BR (ETO) 1., accused was found guilty of the making and uttering of 
certain checks nil knowing that he did not have., and not intending that 
he should have., sufficient funds in the bank to pay such checks. The 
evidence showed that the checks had been returned to the payee bank 
with a notice of protest reciting that nonpayment. was by' reason ot •No 
Account•. The checks were introduced :in evidence and accused I s company 
comander who had indorsed ane of the checks receind tbs check back :from 
:the bank with notice that the check had been dishonored. The com.pan;r 
comaander discussed the matter 111th the accused and accused told hill that 
the money,necessazy to cover the checks -.as to be deposited in accused's 
account by ·his stepfather. The Board of Review held at page 8: 

"Under the circumstances of the case uDder consideration., 
the possession by the bank and indorser., respectinly, at 
the time of trial, of the checks described in the 1pecifica
ti011S, and their introduction in evidence (regardlea1 o:t the 
admissibility o:t the notice of protest attached., 'Which it is 
unnecessary- here to consider), while not sufficient if stand
ing alone to support findings o:t guilt,-***, is certainly: 
1u:fticien.t to corroborate the admissions o:t accused., and., to
gether with such admissions, to BUpport the findings of 
guilty- in this case. 11 

' 
The testimoey- ot llr. Staren that the chack ftS ,returned to him 

dishonored although not competent mdence that accused had no account 
at the bank or that his account was onrdrawn was nevertheless evidence 
that sanething ns apparent~ wrong with the check. This together with 
accused's numerous promises to lfr. Staren to make the check good., his 
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failure to do so, and the admission in his unSlfOrn atatement "that when 
he,nn-e absent without leave one of the things bothering him was •This 
mess I was in about the automobilen is sufficient evidence to estab
lish 1he corpus delicti and sustain the admission in evidence of the 
confession of accused. 

Accused was charged with mald.ng. and uttering a check dated 17 De
cember 1946, drawn on The Citizens National Bank in the amount of 
$1400, payable to John Staren. The nidence shows, honnr., that the 
check 'When delivered to Mr. Staren by' Lieutenant Frame bad the payee'• 
name left blank. Yr.· Staren fi.ll1d in his name, indorsed the chick 
and depos~ted it in his bank. The evidence is cOJ1pel.ling that acCU8ed 
knew the check was to be delivered to Mr. Staren b;r Lieutenant Frcne 
in exchange tor Mr. Staren I s car. 

In a similar case., CM 226219, Rickards, 15 BR 27, accused was 
charged nth aald..ng and uttering checks without funds. The Board of Re
view said at page 36: 

"The evidence does not in art:/ way establish the identiv 
'of the persons to whom the checks described in Specifications 
5, 7 and 9., Ch~ge n, •re uttered or the identity- o:t the 
p&rsons tran lib.cm the proceeds of the checks are .traudu- · 
lent~ obtained. The genuineness of the indorsementa on the 
various checks was not proved. Inasmuch as the gravamen of 
the offenses in question lay in the making., uttering and cash
ing of the particular checks with fraudulent intent, all of 
which is proved, the variance with respect to Specification l, 
and the failure With respect to Specifications 5, 7 and 9 to 
establish the identity- of the persons defrauded, is not fatal 
to the conviction in a.n.y case. There can be no question as to 
the identity of the offenses and the proo.r is such that the 
record of trial would support pleas of fomer jeopardy should 
accused be again charged with offenses involved in the making 
and uttering of the checks". 

To like effect are CM 276285, IA>.cas, 48 BR 265.; CM 271588, Blackbum, 
46 BR 121 and CM 269689, Stonn. 45 BR 55. 

There can be no doubt in the instant case that accused was thor
oug~ familiar w1th the offense of which he was charged and the 
variance in the Specification and proof did not injurious~ affect his 
substantial rights. Nor was there error 1n introducing evidence o:t 
the second check 1n the amount or $1400 as such evidence tended to prove
the intent on the part o:f accused. 
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The evidence clearly sustains beyond a reasonable doubt the find
ings of guilty of Charge II and the Specif'ication thereo.f. 

• During the course of the trial Captain George E. Wilkins, a member 
of the court, :improperly injected himself into the proceedings on two 
occasions. The first occU1Ted when a ll'itness stated that the Quarter
master General's Office was in the Pentagon Building and Captain Wilkins 
corrected the witness by stating that the Office of the Quartermaster 
General was "located at Second T, Southwest, Temporary A., B and formerly 
C Building" (R. 43). This was an imnaterial matter having no bearing on 
the issues of the case. Later in the trial when the defense ns seek
ing to show that Captain Jeffords had no written authority to prepare 
morning reports and to authenticate extracts thereof for the Office of 
the Quartermaster General, Captain Wilkins said (R• .53) : 

"Sir, for the information of the court, job sheets are 
1'ritten on various officers assigned to the Office of the 
Quartemaster General." 

The trial judge advoca~ immediately objected and advised Captain 
Wilkins that if he was to testify he should take th~ stand as a ll'itness 
and leave the court. Captain Wilkins· stated that he would be glad to 
take the stand. The defense objected on the grotmds that if Captain 
Wilkins testified and left the court the membership of the court wuld 
be reduced to the prejudice of the accused. Captain Wilkins then said 
(R• .5.5): . . . 

"I mere~ want to make a statement to clarify the func
tions within the Quarte:nnaster General.'s Office." 

The Law Member then said: 

"Arly statement made by the Captain will be stricken fran 
the record and disregarded." 

The prosecution then challenged Captain Wilkins !or cause ·on the 
basis that the record showed he had formulated an opinion concerning 
a material issue, to wit, the validity of the extract copy of the morn
ing report. The defense strongly opposed the challenge on the grounds 
that it would prejudice the defense. Captain Wilkins was not sworn, 
nor did he testify with respect to the challenge. The challenged member 
Withdrew, the court was closed and Toted upon the challenge by' secret 
written ballot. The challenge was not sustained and Captain Wilkins 

' 
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resumed his seat (R. 56). The court's action in not sustaining the 
challenge was proper. The original absence of accused was prov"Jd by 
competent direct evidence and the extract copy of the morning l'eport 
was surplusage. Captain Wilkins offered only to testify as to the 
routine activities of the Quartermaster General's Office and there 
was no showing tha~ his knowledge of such activities disqualified him 
to act as a member of the court or in any way prejudiced the accused, 
particularly in view of the strenuous objection llhich the defense made 
to his 1dthdrawal from the court. 

In the opinion of the Board of Review, Captain Wilkins in both 
.of his statements in open court did not becane a witness for the 
prosecution and the statements made by him in open court did not in
juriously affect the substantial rights of accused. 

6. War Department records show that accused is 26 years of age 
and married. He entered the service as a member of the National OUR.rd 
of Texas on 20 lfay 1940 and achieved the rank of Master Sergeant. He 
ns given a battle fitld camnisaion as Second Lieutenant, Quartermaster 
Gorps, on 17 June 1945. He has had twenty-three months serrlce over
seas, eight of which were as an officer. He was promoted to First· 
Lieutenant on 4 December 1945. He is entitled to the American De.tense 
:Medal, the Good Conduct Medal, the Meritorious Unit Citation and The 
European Theater Ribbon with five battle stars. He was placed on in
active duty on 2 November 1945. He returned to extended active dut,y at 
his own request on 25 April 1946. He has five efficiency ratings trom 
7 September 1945 to 18 April 1947, .four of' which are excellent and one 
is superior. The Board or Review has considered a conmunication on 
behalf or accused submitted b7 Lieutenant.Colonel James H. Caruthers, QMC, 
under whom accused sened .tor five years, requesting clemency tor ac- · 
cused with respect to the con.f'inement imposed because of the superior 
record of' accused aa an enlisted man and as an officer and because thi1 
is the .first of.tense, military or civil, with which accused has been 
charged. 

?. The court was legally constituted and had jurisdiction over the 
accuaed and the of'tenses. No errors injuriousq ar.teeting the substan
'td.al rights of' accused qre camnitted during the trial. In the opinion o! 
tht Board or Rertew the record of trial is leg~ sutticient to support 
the findings or guilty and the sentence and to warrant confirmation of 
the sentence. Diamissal is authorized upon conviction of a violation of 
Article of War 58., and is mandatoey on conviction ot a violation of' J.r
ti.cle ot War 9S• 

• 
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JAGO, Dept of the Army, Washington 25, D. c. 

TO: The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated 26 :May 1945, there 
q.I'e transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in ·the case of First Lieutenant James 
L. Shelby, Jr. (0-2005274), Quartermaster Corps. 

2. Upon trial by general court-martial, this officer was found 
guilty of desertion on 13 March 1947, terminated by apprehension on 
12 August 1947, in violation of Article of War 58, and of falsely mak
ing and uttering with intent to defraud a check in the amount of $1400 
and thereby fraudulently obtaining'an automobile, in violation of ' 
Article of War 95. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor \for two years and six months. The reviewing authority
approved the ~entence, designated the Branch, United States Disciplinary 
Barracks, N~w Cumberland, Pennsylvania., as the place of confinement, 
and forwarded the record of trial for action·under Article of War 48. 

3. A sumnary of the evidence may be found .in the accompanying 
opinion of the Boa~ of Ravie,r. The Board is of the opinion that the 
record of trial is legally sufficient to support the .findings of guilty 
and the sentence, and to wai,rant confirmation thereof. I concur in 
that opinion. 

4. On December 17, 1947, accused had a conference with Mr. John 
Sta.ran• in Washington, D. c • ., relative to the purchase of :Mz-. s·taren•s 
Oldsmobile car for $2800. Accused then returned to Camp Lee., Virginia., 
and after several telephone conversations with Mr. Staren accused gave 
a Lieutenant Frame an envelope containing two checks each in the 
amount of $1400, dravm on the Citizens Bank of Weatherford., Texas, signed 
"James L. Shelby, Captain., Q.M.C. 11 He instructed Lieutenant Frame to 
deliver the checks to Mr. Staren and pick up an Oldsmobile car and the 
title thereto. Lieutenant Frame did as directed and received the car 
which was turned over to accused. Mr. Staren filled in his own name 
as payee, indorsed the checks., deposited them in his bank for collection 
and they were subsequently returned as "unhonored and unpaid". Accused 

· did not have an account at the bank. Mr. Staren thereai'ter had 
numerous conversations with the accused at Camp Lee and· the accused re
peate~ promised to make the checks good. Uter this had been going 

· on for sometime Mr. Staren took the matter up with the Disciplinary 

9 
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Section, Adjutant General's Office. It was then ascertained that accused 
was stationed in Washington. Mr. Staren then made additional contacts · 
nth accused who promised to make the checks good. Mr. Staren was never 
paid for the car and it was neTer returned to him. Accused sold the car 
to a Captain Francisco for $1600, went abHnt without lean on 13 March 
1947 as soon as he had cashed Captain Francisco's check and proceeded to 
visit various points in the lliddle West. ·He was apprehended by an agent 
of the Criminal Investigation Division in Chicago, Illinois, on 12 August 
1947 at lmich time he had been employed for four weks as a bartender. 
Accused after being advised of his rights under Article of War 24 ad
mitted both verbally and in writing the conmission of the offenses stated 
above. In an uns.rorn statement at the trial he claimed that he had been 
having domestic troubles, that he "was in a mess about the car11 and that 
absenting himself was the easiest way out of his dif!iculties. Accused 
desires to continue in the service regardless of the outcome of this case 
if the A:rrrry will have him either "as an officer· or as an enlisted man.• 

5. War Department records shar that accused is 26 years of age and 
married. He entered the service as a member of the National Guard of 
Texas on 20 May 1940 and achieTed, the rank of Master Sergeant. He was 
given a battle field camnission as Second Lieutenant, Quartermaster Corps, 
on 17 June 1945. He has had twenty-three months serTice overseas, eight 
of which were as an officer. He was promoted to First Lieutenant on 
4 Decemb~r 1945. He is entitled to the American Defense Medal, the Good 
Conduct Medal, the Meritorious Unit Citation and The European Theater 
Ribbon llith five battle stars. He was placed on inactive duty on 2 NOTember 
1945. He returned to extended active duty at his 01111 request on 25 April 
1946. He has five efficiency- ratings from 7 September 1945 to 18 April 
1947, !'our of which are excellent and one is superior. The Board of Re
Yiew has considered a communication on behalf of accused submitted by 
Lieutenant Colonel James H. Caruthers, QM:;, under whom accused served for 
five years, requesting clemency for accused with respect to the confine
ment imposed because of the superior record of accused as an enlisted man 
and_ as an officer and because this is the first offense, milltary or 
civil, 'With which accused has been charged. 

6. Accused was examined on August 25, 1947, by a Board of Medical 
Officers appointed pursuant to paragraph l!?., AR 600-500, and was found 
"to be manta~ capable of discerning the difference between right and 
lll'ong, both at the time of the examination and at the time the offenses 
were committed; to have the capacity to keep from doing wrong and to have 
the mental ability to understand the nature or the proceedings against 
him and to do 'What was necessary to present his defense." 

-7• Accused has ccmnitted serious offenses involving moral turpitude 
'Which cannot be condoned. I reconmend that the sentence be confirmed 
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but in the light of his previous excellent service both as an officer 
and as an enlisted man I recommend that one ;year of the confinement 
adjudged be remitted and that as .thus modified., the sentence be car
ried into execution. I further reconmend that a United States Disci
plinary Barracks be designated as the placs of confinement. 

8. Inclosed is a form of action designed to carr:, into effect 
these recommendations., should such action meet with yow approTal. 

THOMAS i. GRmN 
Major General 

3 Incls. The Judge Advocate General 
1. Record of Trial 
2. Form of Action 
3. Ltr fr Lt. Col. James H. 

Caruthers., QMC. 

( GCEO 56., D.A • ., 20 Nov 19h7). 
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DEPARTMENT OF THE ARMY 
IN THE OFFICE OF THE JUOOE ADVOCATE Gllfil?AL 

W.ASHINGI'ON 25, D. C. 

JAGK - CK 326005 

UNITED STATES ) 

T. Trial by G.C.ll., convened at Berlin,l Germaar, 15 August 1947. SHIEUS: 
Tecbniciana Filth Gra.de To be reduced to grade ot Private 
cm::mCIO C. DeLmN (Ril8107529), and to !orf'eit $47.00 per month for 
and El',BFRT L. SHIEI.JlS six (6) aonths. CLARia To be rel 
(RA. 35487761); and Private First ) duced to the grade or Private and 
Clue ALVDl J. CLARK (lil.6210387),) to tor!eit $60.00 per month tor six 
all ot Coapan,y .A., 77th Signal ) (6) aontba. DeIJ!DH: Sentence di.1-
Service Battali•n. ) apprcned. 

OPINION ot the OOAiD OF REVID 
SILvms, llcAFEE and ACKBOID, Judge AdYocatee 

1. The recerd ot -trial in the cue ot the 90ld1er1 named above baa 
been u:and ned in the O!!ice ot The Jude• ~ocate General and there tound. 
legally insutticient to support the finding ot guilt7 and the sentence aa 
to the accuHd Shiel.di and Clark. The record bu n01r been ex1111ned b7 
the Board ot Rm• and the Board aubmita this, ita opinion, to The Judge 
Advecate General. · 

2. The accuaed nre tried u~n the !ollOld.ng Charge and Speci!icationa 

CHARGEa Violation ot the 93rd. Article or War. 

Speci!ic..ti•u In that, Technician Filth Grade Crecencio c. o.Leon 
Cta,pU2T •.&.•, '11th 8111"•1 Senice Battalion, Aro 742-J., m Army, 
Tecbllician n.tth Grade Elbert L. Shields, Company ~A•, 77th 
Sipal Semo• Batt&llen, AF0 742-A., US Anrr, and Fri.Tate First 
Clua 11.vin J. Clark, C~ "1•, 77th Signal Service Battalion, 
11'0 742-1, US Anq, acting jointl7, and in pursuance ot a CO!IIDOn 
intent, did, at Berlin, O.ru.n,r, at Qr near 29 Joachiuthaler
atruH, Berlin 11' 15, on or about lS June 1947, b7 force and 
'fielence and b7 putting th• in tear, !eloni•w,J.7 take, steal, 
and carr,- awa7 troa the peraon of llarta llueller, abeut. 1500 
aaru, the propert,- ot llart& Jmeller, value about $150.00, and 
troa the person ot Iatharina Longerich one wrist watch the 
preperi,7 ef l&tharina Lengerich, Tal.Ue unknolme 

lacll accued pleaded net guilt1 er the Charge and Specification. The court 
aade the tellning tind1 np 1 
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nor the Specification and Charge: Not guilty, but guilty of viola
tion of the 96th Article of War, and the charge sheet is amended to 
read: 

"Charge: Violation of the 96th Article of War. 

"Specification: In that T/5 Crecencio c. De Leon, Compan,y 11 1 , 

77th Signal Service Battalion, APO 742-A, US Anq, T/5 Elbert L. 
Shields, Com.paI!.1' 1A1 , 77th Signal Serv~ce Battalion, APO 742.-A, US 
Army, and Private First Class Alvin J. Clark, Company- 'A', 77th 
Signal Serrl.ce Battalion, AFO 742-A, US Army, were at 29 J~achim
sthalerstrasse, Berlin W15, on or about 15 June 1947, disorderl7 

· in uniform in a public place, to wit: the Pension Fortuna." 

No erl.dence or ~ previous convictions was introduced. The accused 
DeLeon wu sentenced "to forfeit t'orty-:!iYe dollars ($4S) per aonth f•r 
a period of six months and to be reduced to the grade or private; the 
accused Shields was sentenced to forfeit fort7-anen dollars ($47) per 
month tor a period of six months and to be reduced to the grade ot 
private; and, the accused Clark was sentenced to forfeit aixt7 dollar• 
($60) per month. for a period of eix months and to be reduced to the 
grade or private." The reviewing authorit711 actien provided: "the 
findings of gullt..r as to Technician Filth Grade DeLeon is disapproved. 
The sentencee o! Technician Filth Grade Shields and Print• First Clas• 
Clark are apprond and will be clul..r executed. 11 The result o! trial 
lfU published in General Court-Martial Order Ne. 96, Headquarters, 
Berlin Comnand, Ot!ice or M1lit&r7 GO'fernment tor German,- {US), AR> 
742, U.S. Amr, 24 September 1947. · 

3. The onl.7 question presented tor our consideration is whether 
the ot!enae o! which the accused were tound gullt.r 'JJJA7 be considered 
lesser than and necesearil.r included in the o!tense tor which the.r 
were arraign84. Charged with robber.r, the accused were t'ound guilt,
•! being disorderly in uni.fora in a public place. Although it ma7 be 
said that ner7 robber7 is a breach et tb.e peace and thu8 a disorder, 
it certainl.r does not follew that rrer7 disorder involves a robber7. 
Hence, under the specification as redra!ted. b7 the court, the accuaed 
my haTe been found guilt.r or some disorder not neceaaarll.r extending 
to or included in a robber.r. 

"'l'he P&rt.icular o!tense found in order to be properl.7 considered 
a le.seer included o!fenae or tb&t charged J111at not on1.,- ·cont&in 
at least one or the elements necessar7 to be proved in the errenae 
charged bu.t mnst al.10 necessaril7 exclude any element not centained 
1n such offense. It ie not within the power of either the court . 
or the rmning autborit.7 to tind an accused gullt.r or an ef!enH 
which is an.r wa7 open to an interpretation that. it u.7 deer)" act• 
with 11bi.ch he wu not contronted: upon his arraignment {MCM 1928, 
par. ?S~." (CM 323728, Wester). ' 
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JleNOTer, the redrafted specilic&tion herein is not 110rd1d in such 
a war that the Board ot ReTin ma, cut down the ottense there f'ound to 
one wbich would be neceasaril.7 included in the robbery charged, for, 
since we ms:r not resort. to the proo! !or this purpose but. must sta,1 
within the terms of the specitice.tion, we have no means or determining 
the type or kind or disorder or which the court. m.1 haTe intended to 
!ind the accused guilty- (CIC 323728, Wester, supra). The findings ot 
cullt1 of the substituted specificatien and the sentence baaed thereon 
AUit, there.tore, be set aside. 

4. For the foregoing reasons, the Board ot Review ia ot ·the opinion 
that the record of trial is legal.l.T irulutticient to support the findings 
or guilt7 and the Hntence. 

_,_ 
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JAGO, Dept. •t the J,r,q, Wuhington 26, D. c. f40'i ; l 19-47 

to a rhe Secretary or the J.;nA7 

-1. Hererlth tranamittei for ;your a.otion unaer Article of War 501, 
u ame:Dli•i b7 the a.ct •f 20 J.ugua t 193T (60 Stat. 124:, 10 USC 1522) 
ant the aot ot 1 J.ugust 194.2 (66 Sta:t. '732), i• the reoori ot tria.l i:n 
the cue of 1'eohnioi.:U. Fifth Grad• Elbert L. Shield.a (RA. 364:87761), a.m. 
Printe First Class Alvin J. Cla.rk (RA. 16210387), both of Co~ A, 
11th Signal Semo• Battalion. 

2. I ooJJOur in the opinion of the Boani ot RttTiff th&t the rec•rcl 
ot trial is legt.lly imuffioient to aupport the tiDdiJJga of guilt7·and. 
tll.e aentenoea and reoomend. that the tindillgt of guilty and the Hn• 
teuH be Taoated, and that t.ll right•, priTilege• a.n4 property ot 
whioh ea.oh acouH4 hu been deprind b7 Tirtue or the timiJJg• Ul4 un.te.11N 
ao Taoat•d be restored. 

3. Inoloaed 1• a form. et aotion deaigne4 to O&rr)P into effect thia 
_reeOJIDll8m&tion ahould auoh a.o with your a.pproval. 

2 Inola fifOl4A.S JI. GREElf 
1. Record et trial Major General 
2. Form of aetion 1'he Judge .Uncate General 

( ocm 75, DA., 3 t1ed 19h7). 
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DEPARTMENT OF THE ARMY 
IN THE OFFICE OF THE JUOO-E ADVOCATE GENmAI, (1i7)

WASHINGTON 25, D. C. 

JAGK - CK 326012 7 Noveuber 1947 
UNITED STA.TES ) MARIANAS BONINS CO¥MAND 

) 
v. 

llajor BARRY A. RYAN 

) 
) 
) 

Trial by G.C.K., convened 
at Guam, 17 September 1947. 
Dislliesal. 

(Q.-453198)., Infantry. ) 

OPINION or the :OOARD OF REVIm 
SILVERS., Mc.AFEE and ACKBOID., Judge Advocates· 

1. The record of trial in the case or the officer named above ha11 
been examined b7 the Board of Review and the Board submits this., its 
opinion., to The Judge Advocate General. 

2. The accused ns tried upon the following Charges ~d Specifications: 

·CHARGE I: Violation of the 84th Article of War. 

Specification: In that, Major Barry A. Ryan, Infantry, Headquarters., 
llarianas Bonina Command., did at .Guam, Marianas Islands, on or 
about 1 September 1947, willfully destroy one glass automobile 
window of the value o! about $3.40, issued !or use in the mili
tary service of the United States, by kicking the said window 
with his feet. 

CHARGE II: Violation of the 95th Article o! War. 

Specification: In that Major Barry J.. Ryan, Inf'antry., Headquarters., 
llarianas Bonina C~d, was at Guam, :Marianas Island:i, on or 

. about 1 September 1947, drunk and disorderly in uniform in a 
public place, to wit: lCarine Highway Number One. 

CHARGE III: Violation o! the 96th Article of War. 

Specification 1:. In that :Major Barry A. Ryan, Infantry., Head.quarters, 
llarianas Bonina Command., did at Guam., Marianas Islands, on or 
about 1 September 1947., wrong!ull,r strike Sergeant James Farrow., 
Jr. a milltary- police noncommissioned officer who was then in · 
the execution of his o!fice, by- hitting the said Sergeant Farrow 
in the eye with hia !1st and kicking the said Sergeant Farrow in 
the groin with his feet. 

Specification 2t In that llajor Barry A. Ryan., Infantry, Headquarters, 
llarianaa Bonina C0111mand, did at Guam., l!ariana8 Islands, on or 
about·1 Sept.ember 194.7., wrong!ull7 assault Captain Wilfrid P. 
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Als, Assistant Provost Marshal, Marianas Bonins Command, who · 
was then in the execution of his office, by choking the said 
Captain Als with his hands. 

He pleaded not guilty to and was found guilty or all Charges and Speci
fications. No evidence of any previous convictions was introduced. He 
was sentenced to be dismissed the service and to pay to the United States 
a fine of $500. The reviewing authority- approved the sentence but 
remitted the fine and forwarded the record o.f trial for action under 
Article of War 48 • 

.3. The Board of Review adopts the statement of evidence contained 
in the staff Judge Advocate1 s review. With regard to Charge I and its 
Specification it will be observed that the accused was found guilty of 
willfully destroying a glass window of a military vehicle by kicking 
said window with his feet in violation of Article of War 84. This 
Article provides that "Any soldier who sells or wrongfully disposes of 
or will!ully or through neglect injures or loses any horse, arms, 
ammunition, accouterments, equii::ment, clothing, or other property issued 
for use in the military service, shall be punished as a court-martial 
may direct." (Underscoring supplied). It has been traditionally held 
that Article of War 84 is not applicable to officers, and the 1921 MCM · 
provided specifically that the Article applied only to enlisted men. · 
(Sec. 434, p 394, MCM, 1921; CM .323887, Christopher; Article of War 1). 
The willful destruction of public property by an officer is however a 
violation of Article of War 96 and the fact that the Specification is 
laid under the wrong article has no bearing upon the sentence and is 
not prejudicial to accused's rights. (CM 191638, Giles, 1 BR 269; CU 
244802, VanDorn, 50 ER 7, 8). 

It may be considered that the assaults charged under Article ot War 
96 and the 'Willful destruction of the glass 'Window are part of the same 
acts or transactions involved in the finding of guilty of Charge II and 
its Specification but this does not amount to an illegal multiplication 
or Charges. The same facts or circumstances .may give rise to two or more 
offenses. (CM 247496, Egalnick, 30 IR 361, .372; CM 281663, Hindmarsh, . 
22 IR (ETO) 223, 229). 

4. The accused is 28 years of age, married and has two children. 
He graduated from Michigan State College in 1940 and was employed by 
International News Service prior to being ordered to duty as a second 
lieutenant, Infantry-, AUS, on 23 January 1942. On 16 October 1945, as 
a member of the 33rd Infantry Division he was awarded the Silver Star 
!or heroism in action agains~ the enemy in the vicinity of Tiptop, Baguio, 
Mountain Province, Luzon, Philippine Islands, from 2 May to 9 May 1945. 
He was subsequently awarded the.Bronze Star Medal for meritorious service 
against the enemy on Northern Luzon, Fbil.ippine Islands. His efficiency
ratings are decidedly "superior." 

-2-



5. The court was legally constituted and bad jurisdiction of the 
person and the offenses. No errors injuriously affecting the substan
tial rights ot the accused were committed during the trial. The Board 
of Review is of the opinion that the record ot trial is legally sufficient 
to support only so much of the findings as to Charge I and its Specifi
cation as involTes a finding of gullt7 ot the Specification in violation 
of Article ot War 96, legally sufficient to eupport all other findings 
ot guilt7 and the sentence and to warrant confirmation of the sentence. 
Dillliaaal is Jll&lldator7 upon conviction tor a rlolation ot Article of lfar 
9, and authorized. tor Tiolation o! Article of War 96. 

- 3 -
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1st IndJAGK - CM 326012 

JAGO, Dept. of the Army, Washington 25, D. c. 

TO: The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith tor your action the record of trial and the 
opinion ot the Board o! Review in the case of Major Barr7 A. Ryan 
(0453198), Infantry. 

2. Upon trial by- general court-martial this officer was round 
guilty of willfully destroying a glass window of a government automobile 
by kicking it with his reet, in violation of Article of War 84; of being 
drwlk and disorderly in uni!orm on a public highway at Guam, in viola
tion of Article of War 95; of striking Sergeant James Farrow, Jr., and 
choking Captain Wilfred P. Als in violation· of Article of War 96. No 
evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service and to pay to the United States a fine of $500. 
The reviewing authority approved the sentence but remitted. the fine and 
forwarded the rtcord for action under Article of War 48. 

3. A summary of the evidence may be found in the review of the 
Staff Judge Advocate llhich was adopt;ed by the Board of Review. I concur 
in the opinion or the Board of Review that the record of trial is · 
legally sufficient to support only so much of the findings of guilty of 
Charge I and its Specification (destruction of government property) as 
involves findings of guilty of the Specirication·in violation of.Article 
of War 96, legally sufficient to support all other f!ndinge of guilty and 
the sentence and to warrant confirmation of the sentence. 

On the evening of 1 · September 1947 the aecll8ed and his wife together 
with another couple attended the Navy Officers' Club in Agana, Guam, 
:Marianas Islands, where they had dinner. The1 consumed a considerable · 
amount of liquor. At about 2230 hours, as the parties were returning to . 
their quarters in accused's automobile via Marine Highway- No. 1, Sergeant 
James Farrow, Jr., a military police on duty observed the automobile to 
be swerving !rom·one side of the road to the other and endangering traf!ic 
then on the road. He !ollowed accused's car and after several unsuccess
!ul attempts was able to stop it. The accused was driving and Sergeant 
Farrow saluted him and requested to see his driver's license. The accused 
became belligerent, ordered Farrow to hold the position o! salute until 
accused should return it and cursed him. Farrow did not hold the position 
or salute and seeing that accused was drunk, Farrow attemptttd to remove 
the keys !rom his car. The accused thereupon struck Farrow in the face, 
kicked him and called him vile names. Captain Wil!red P. Ale, Assistant 
frovost .Marshal appeared on the scene, told the accused that he wae under 
arrest and that he was taking him to the police station. Captain Als 
was sho-wn to have had 27 years' experience as a civilian policeman for the 
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District of' Columbia betore entering the Army. He forcibly.took the 
accused in custod,Y. The accused grasped Cap:,ain Al.B by the neck and 
choked him but he was finally subdued and placed in a patrol car. On 
the way to the military police station the accused kicked'out a glass 
window in the patrol car. All of' tb.e witnesses observing the accused 
were of' the opinion that he was excessively- intoxicated. 

The accused testitied in his behal.t. He asserted that he and his 
wife and another couple had gone to the club and consumed some liquor 
on the evening in question but that it was not a drinking party-. On 
the way home he had to stop the car senral times because one of' the 
occupants had become sick. Y,ben stopped by- the military- police he did 
not consider that the arresting policeman shOll'ed the proper courtes7. 
He did not have the "faintest memory'' of the events that followed. He 
had a young bab7 at his home in addition to an older child and had lost 
considerable sleep while assisting his wife in the care of' the children. 
Accused stated further that he had been suffering from nervous exhaustion. 
He admitted that he undoubtedly presented 11 an extremely disreputable 
appearance" on the evening in queation but stated that it was his first 
experience and resulted from intoxication plus abnormal mental and 
physical strain. 

4. The accused has a creditable civilian and military- record. 
His WD AGO 6066-1 card contains fifteen superior and two excellent ratings. 
He completed Ranger Combat Training and served with the 130th In!antr7, 
33rd Infantry- Division, in the Paci.tic Theatre. On 16 October 1945 he 
was awarded the Silver Star for heroism in action against the enemy in 
the Philippines. He was also awarded the•Bronze Star Mede.l for meri
torious service in the same theatre. 

In a letter to the reviewing authority dated 20 September 1947, all 
of' the members of the court-martial recommended that elem.ency- be extended 
the accused and asserted that he is a valuable officer who is held in 
high esteem by his associates. The members further expressed the opinion 
that the oftenses herein were isolated incidents from which he had 
learned a Tery valuable lesson. 

· I recommend that the sentence as approved b;r the reviewing authorit.Y' 
be confirmed but that it be commuted to a reprimand and forfeiture of ~50 
pay- per month for three months and that the sentence as thus commuted be 
carried into execution. 

5. Inclosed is a form of action designed to carry into effect thef::·:::: recommendation, should it me~L-)
2 

2 Incls THOMAS H • GREEN . 
1. Record of trial Major General 
2. Form of' action The Judge M.vocate General 

(a,~},IQ 73, (DA) 2 Dec 1947) • 
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DEPARTMENT of tho ARMY (133) 
In the Office of The Judge Advoca.te Genera.l 

Washington 26., D• c. 

JAGK - CM 326039 

·· 1·APR 194~ 
UNITED STA.TES ) 1ST CAVALRY DIVISION 

) 
/ v. ) Trial by a.o.Jl•., convened at Camp

) Drake (Toqo) Japan, 19 May 1947. 
Private First Clue JOHN E. ) Eaoha Dishonorable disoha.rge (sus

.,~ MoCARTHY (RA 37897296) and ) pended) and confinems:it for six (6)
Private GER.ARD A. LaBORDE (RA.) years. Disciplinary Barracks 
38659887), both Troop A, lat ) 
Medical Squadron, 1st C&valry) 
Division ) 

OPINIO,N of the BOA.RD OF REVIEW 
SILVERS, ACKROYD and LA.NNING, Judge Advoe&tea 

, 
l. The record of trial in the case of the above-na:m.ed soldiers has 

been examined :in the Office of The Judge Advocate General· and there found 
legally insufficient to support the f-indings of guilty of the A.dditi0111,l 
Charge and-its specification and the sentenoe, in part., as to each accused. 
The rec<r d of trial ha.a now been examined by the Board of Review and the 
Board submits this, its opinion, to The Judge Advocate General. 

2. The accused were tried upon the following charges and specifica
tions a 

As to both accuseda 

CH.ARGEa Violation of the 96th Article of War. 

Specifioationa In that Private Gerard A LaBor.de., Troop "A"., 
1st Medical Squadron., AP0'20l, and Private First Class.John 
E. McCarthy., Troop "A.", lat Medical Squadran., APO 201., act-
:ing jointly, and in pursuance of a. common intent, did a.t 
Tokyo, Japan, on or about 29 Ma.rch 1947., without authority 
wrongfully take and carry away one truck, 1/4 ton, 4x4, 
-=ffe-212826, value about $1051.00., property' of the Royal Australian 
Air Force. 

As to accused I,.aBorde: 

ADDITIONAL CHARGEa Violation of the 93rd Article of Wa.r. 

Speoif'ication: In that Priva.te Gera.rd A• LaBorde, Troop "A"., 
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lat .Medioal Squadron, APq 201, having taken an oath before an 
investigating offioer, 2nd Lt. Rodney Ro Confer, a c~petent 
offioor that he would testify truly, did at 1st Med1oal 
Squadro~, APO 201 on or about 14 April 1947, willfully, corruptly, 
and oontrary to suoh oath testify in substa.noe that he was not 
in the 1/4 ton truck when it drove up, and that he was not in 
possessicn of said 1/4 ton truck, which tostilllony was a material 
ma.tter and whioh he did not then believe to be true. 

As to accused McCarthyz 

. ADDITIONAL CHARGEc Violatie>n of tho 93rd Article of War. 

$peoifioation1 In that Private First Class John E• McCarthy, 
Troop "A", 1st Medioal Squa.droo, APO 201, ha.ving ta.ken an oa.th 

.before a:a. investigating officer, 2nd Lt. Rodney Ro Confer, a· 
competent officer, that he would testify truly, did at 1st · 
Medioal Squadron, APO 201 on or ·about 14 April 1947, willfully, 
oorrupt1y, and contrary to such oa.th testify in substance that . 
he was not in the 1/4 ton truck when it drove up, a.nd that he was 
not in possession of said 1/4 ton truck, whioh testimony was a 
material matter and which he did not then believe w be true. 

Ea.oh acoused pleaded not guilty to and wa.a found guilty of all charges and · 
·specifications theretmder. Ea.oh wa.s sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become.due, and · 
to be confined at hard labor at such place as the reviewing authority might 
direct for six years. The reviewing a.uthori ty a.pproved the sentence a.s to 
each accused and ordered it duly executed, but suspended the execution of 
tha. t portion thereof adjudging diahontirable discharge until the soldbr I a 
·release from confinement. He designa.ted the United States Disciplinary 
Barracks, Fort Leavenworth, Kiinsas, or elsewhere a.s the Secretary of War 
might direct, as the place ot confinemao.t. The result of trial wa.s pub
lished in General Court-.Ma.rtial Orders No. 64, Headquarters First Ca.valry 
Division, APO 201, Ca.mp Drake (Toqo) Japan, dated 20 September 1947. 

3. Briefly stated, the evidence with respect to the original charge 
and its specification shows that at about 2006 hours 0D. the night or 29 
March 1947, Flight Lieutenant Charles w. Carter of the.Royal Auatralia.n 
Air Force parked a 1/4 ton 4x4 truck (jeep) 212826, propert)r ot his or• 
ganir.ation, near a care in Toqo. Japan. Shortly therea.fter he observed 
that the jeep was missing from. its parking place. No 011e had been author• 
ized to take or use the jeep. Report was made of the incident a.nd aevera.l 
hours later the accused were apprehonded riding in the nhicle near Camp 
Drake, also in Tokyo. The direct·evidenoe a.nd rea.sona.ble inference there
from show that the initial taking and subsequent use of the vehicle was · 
the joint a~t of the accused a.a alleged•. 
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The specification in question alleges th~t the accused did jointly 
"without authorit wrongf'ull ta.ke and oar an. •••• the described vehicle 
of the o-wnersh pan va. ue a ege. It w be readily observed that the 
offense denounced by the ple &ding is not a larceny of the Tehiole, nor does 
it contain all the elements neo~ssa.ry to constitute the statutory offense 
denounced by Section 22-2204, District of Columbia Code, entitled "Unauthor
ized Us• of Vehicles" (CM 321642, McCullough, 6 Bull JAG 175J CK 322047, 
Porter). 

In CM 326588, Sattler, CM 329178, Evans, and C1l 329200, Staley, tha 
Board of Review held that a specification which merely alleges liirongtul 
taking and carrying away" of property of another charges no more than a 
disorder for which the maximum. punishment, authorized by paragrapi 1040, 
~ual for Courts-Martial, 1928, is confinement at hard labor tor tour-months· 
and forfeiture of two-thirds pay per month tor a like period. 

4. Under the Additional Charges and their specifications each accused 
was found guilty of having taken a false oath upon a material m~tter before 
"an :µiveatigating officer, 2nd Lt. Rodney R• Conf'er·,-a competent of'f'ioer." 
Since it is not alleged in this pleading that Lieutenant Confer w&s duly 
appointed to conduct a pre-trial investigation under Article of War 70. 
and that the false testimony in queaticm was given during the course of 
such an investigation, we need not h~re d9termine whether an Article of 
War 70 investigation is a "proceeding in the course-of justice.• It is 
obvious that the specification of the .Additional Charge in the oase of 
each accused fails to allege the offense of OOllllliOil law perjUJ7 in viola
tion of Article of War 93 (par 149.!., MCM, 1928). 

Do these specifications, however, sufficiently allege the offense of 
"statutorytt perjury, that is, that a false oath on a ma.teria:l matter wa.s 
taken before a •competent ••• person, in any case in which. a law of the 
United States authorizes an oath to be a.dminiatered"t (18 USC 231) In 
this connection it will be notioed that Article of War 114 provideaa 

"••• any officer detailed to conduct an inveati tion. ••• aha.11 
have power to administer oaths••• Undersoor g aupplied), 

• 
and that in 18 USC 558 it is further provideda 

"In any presentment or indictment for_ perj1117, it shall be 
sufficient to set forth the s•.ibstanoe of the offense ~ed 
upon the defendant, and ••• before whom the oath was , averring 
such ... person to have competent authority to administer the 
same,••• without setting forth..-. the oommiasicm. or autb.orit7 
ofthe ... perso:q before whom the perj'lll'7 wa.s oarmnitted.• (Under-
scoring aupplhdJ . . 

We construe the a.bow _quoted language ot .lrtiole of War 114 tG mean 

• 

http:neo~ssa.ry


(136) 

that an officer detailed to conduct a.n investigation has authority to 
administer oaths only when such oaths are administered during the opurse 
of the investigation. :Mo1·eover, we remark tha.t the Federal statute 
simplifying the requisites of pleading in perjury cases still requirea 
that the substance of the offense denounced be set forth in the allega
tions as well as an averment th11.t the person administering the oath had 
competent authority to do so(!!!!.!, Vo United States,54 F (2d) 599, 602)0 

The substa.nce of the offense of "statutory" perjury before an officer 
detailed to conduct an investigation is, obviously, that false testimony 
was given, under oath, before such an officer in the course of the inves
tigation (United States vo ~, 25 Fed Ca.a No 14,804). In the instant 
case, we fmd no allegation of such an off~use. Lieutenant Confer is· 

. described, in general terms, as "a.n investigating officer" and "a. competent 
officer." Even if we were to construe the phrase "an investigating offic_er" 
as the equivalent of an allegation that the Lieutenant was "an officer de-. 
tailed to conduct a.n investigation," which construction would appear to be 
warranted in the light of the further assertion that he was "a competent 
officer," the allegations still fail to set forth that the f~lse oath de
nounced was taken under circumstances wherein his competence to administer 
oaths as an investigating officer would have been in full force and effect 
under the provisions of Article of \la.r 114. Consequently, we conclude that 
the specifications in question fail to allege the offense of statutory 
perjury, or false swearing, for, as the Board of Review said in CM 325541, 
Morgen a 

"However, it is not sufficient that a criminal plea.ding may 
or may not state an offense, according to whatever interpretation 
the beholder.may choose to place upcn it. It must, in order to 
legally support a conviction of crime, unfailingly and unequivocally 
set forth an oft:ense, without regard to whatever proof ma.y a.ppea.r 
in the record, and cannot, in any manner, be open to an interpretation 
that it may decry acts which a.re not subject to a. crimina.l penalty." 

5. For the foregoing reasons, the Boa.rd of Review is of the opinion 
th~t the record of trial is legally insufficient to support the findings 
of guilty of the Additional Charge and its specification as to each a.ocusedJ 
legally suff~cient_to support the findings of guilty of the Orig1X1al Cha.rge 
and its specification, and legally sufficient to support only so much of 
the sentence as to ea.oh accused as provides for confinement at h&rd labor 
for a. period of four months and forfeiture of two-thirds pa.y per month 
for a_like period. 

_____(_D_i•_•_e_nt_)______, Judge Advocate 



(137)DEPA.RTlfEllr OF THE ARK!' 
In the Off'ioe of' The Judge Advocate General 

Wa.shington 2s. D. c. 

JAGX • CK 326039 
7 /1Pi~ tJ48 

UNI1'ED STATES ) 1ST CAVALRY DIVISION 
) 

T• ) 
) 

Printe First Clan JOHN' E. ) 
lfoCAR'fHI (RA 3'1897295) and ) 
Prin.te GERARD A. i..BORDB (RA. ) 

Trial by- G.C.M., oonTened at Camp Drake 
(Tokyo) Ja.pan, 19 l(q 194:7. Ea.ohs Di•
honora.ble diaoharge (au.pended) fJ:ld oon
f'ine:ment f'or ab (6) ;years. Diaoipllna.ry 
Barraob. 

38669887), both Troop A. lat ) 
:Medical Squadron, lat CaT&lry) 
DiTiaion ) 

--------.----------DISSEN'fl!TG OPINIOJJ 
ot 

IJ.eutenant Colonel 0, D. Silnra. Judge Ad.vooa.te 
.. ..... ----·-~------------

I concur in the opinion of' rq brother judge advooa.tea with respect 
to the original charge elld its specii'ioa.tion and oo:&10ur in the results 
reached. in the case, h.olre'V8r, f'or reasom hereina.t'ter stated., I am unable 
to concur in so muoh of the majority opinion as ooncludea that the speci• 
f'ication to the Additional Charge, as to each accused., f'aila to Allege 
an of'f'enae cognilable in military law. These specifications are identical 
except a.a to the name of' the accused and allege that eaoh • . 

• ••• having taken an oath betore an inTestiga.ting otf':l.oer, 2nd 
Lt. Rodney R. Confer, a competent of'f':l.oer, that he would teatit, 
truly, did. ••• willtully-, corruptly, am contr~ to such oath 
testify in substance that he was not in the 1/4 ton truck ,rhell 
it drove up, aIJd that he was not in pouession of' said 1/4 ton 
truck, which testimoey was a material matter a.nd which he did 
not then believe to be true.• 

.. 

As I oonatrue the· majority opinion, it maintaim that the apecif':lce.tiona 
are tat&ll;y cl.ef'eotive because ot a failure to aver that (1) Lieutenant 
Confer wa.a detailed to oonduot the inT8atigation 812d (2) that the oath 
was ghen in the course· ot the investigation, oiting Hill T. United Sta.tea, 
54 F (2d) 699,602, in support of the first proposition and United States v. 
Clark, 26 Fed. Cue No. 14,804, in support of the aecom. 

Hill T. United States, sup7, was a. conTi.ction · tor perj11r7 under 
Section6Ql ot the aot of June , 1924: (38 u.s.c • .a.., sec. 662), wherein 
the circuit court of' appeals, in discussing the indictment said e.t page 
602. 

... 
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•Again, there is no averment that James Talty had competent 
authority to administer the purported oath as appears in the 
affidavit supra. This averment seems to be a necessary dne under 
the statute, which abbreviatea the common la.w form o!' indictment 
for perjury and sets forth the substance of what it shall contain. 
(18 USC 558 )• 

The indictment wa.a therefore held fatally defective for the reason stated. 

United States v. Clark, ~, we.a a oonviotion for perjury under the 
act of April 30, l790,C9, S~8 (now obsolete), which denounced perjury 
•committed on his or her affirmation, in a.ey suit. contro-nrsy, matter or 
cause, de endin in of the courts of the· United States•••• (under-
scoring supplied • The indictment alleged that the offense was committed 
"on a hearing be.fore Judge John Davis then and ever sinoe being Judge ct 
the District Court of the United States.• On appeal the circuit cow-t 
held that this indictment was fatally defective because it tailed to al
lege that the false oath was given before a oourt of the United States 
and the oourt further stated, •.1. oourt is not a judge, nor a judge a 
court. ••• A court is defined u a place in which justice is judiciall7 
determined." The Supreme Court of the United States, in citing with ap
proval the decision in the Clark cau, tupra, said in Todd v. United States, 
158 U.S. 278, 284, •The statute does no punish e'Y8ry perjury but only a 
perjury done in a court of the United States.• 

· I am of the opinion that neither of the above cited oases han aey 
direct bearing on the nlidity of the specificatiom herein, !'or the 
specifications under consideration each allege that the false oath wu 
given "betore an investigatiJ:Jg off'1oer, 2J:ld Lt. Rodney R. Conter. a com
petem;, offioer.• Of course a.n investigating officer is an off'1oer detailed 
to oonduot an investigation, otherwise, he is merely an offic,r. And the 
allegation of competenoe is patent. To st:3 th&t these plea.dings are fatall.7 
defectin because they- fail to allege that Lieutena.m; Confer wa.s detailed 
a.a in-.estigating o:t'tioer, and that the oath wu given during the oourae of 
the alleged inveStigation, in nv opinion, unnecessarily a.nil 'IIIU'euonably 
tortures the plain l&Dguage &Dd illlport o.f the plee.dillga. But if such 
auper refiDementa in pleading were ever required at common law they have 
been eliminated by, 18 U.S.O. 558 and more particularly by paragraph 87b, 
lCJi, 1928, providing tbata -

•••• No timing or aentenoe need be disapproved. solely because 
a apecitioation is defeotiw if' the tacts alleged therein and 
reuonabl7 implied therefrom oonatitute an ottenae, unless it 
appears trom the record that the aooused wa.s in f'aot misled by 
suoh detect, or that his aubatantial rights were in ta.ct other
wise injuriously affected thereby. •••• (p. T-i). 
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It will also be noted that the specifications herein follaw very literally 
the Form No. 96 set forth on page 2&0, MCM, 1928, denouncing perjury. 
am therefore ot the opinion that each 1peoification to the Additional Charge 
alleges false swearing in violation of Artiole of War 96 (par 1520, p 191, 
MCM 1928). and it is unnecessary to determine whether the investigation 
was a "course of justice" so as to bring the offense within the purviEllll' 
of common law perjury. (See also CM 198262, ~ller, 3 BR 223, 225, holding 
that the giving of false testimony before an administrative board not 
authorized by a law of the United States to examine witnesses under oath 

_is, depending upon the ciroUJD8ta.nces, prejudicial to good order and mili
tary discipline or oonduot of a nature to bring discredit upon the mil
l ta.ry service, and punishable under Article of War 96 a.s a lesser offense 
to perjury denoWlCed under Article of War 93.) 

With respect to the proof adduced to switain the :findings of guilty 
of the additional charges and specifications, there wa.s received in evi
dence, w1thout objection., the sworn statement of ea.oh aoouaed a.a followa 1 

"BEADQUA.RTERS, 1ST MEDICAL SQUADRON 
A.PO 201 

Ca.mp Drake (Toqo) Japan 
14 Aprfl 1947 

STATEMENT 

"Personally appeared before me, the undersigned authority 
for a.dlllinistering oaths in oases of this character, PR:, JOHN 
E McCARTHY, RA 37 897 295, Troop 'A', lat Medical stuadron, 
APO 201, who, having been warned of his rights under the 24th 
Article of War, and having been duly sworn e.ooording to law, 
deposes and says as follou1 

11 Pvt LoBOP.DE and I came from Tokyo on the train to Asa.lea 
Train Station, _got off the train and walked into Camp to our 
Troop. Vfe went to the kitchen where Tee 5, !lliRKERT and Pfc 
GUIDO were baking pie. We went into see if we could get something 
to eat, thb was around 10 o'clock. From the kitchen we went to 
the latrine where we met Pfo LESTER sourHERN am talked to him 
a little. Then-.-~ decided to go outside the gate of Camp and 
fool around. We were walking up this road when & jeep ca.me down 
the road am turned down this road we were on, we thought it was 
the MP•s so we stepped off the road by some trees and bushes •. 
The jeep stopped and shut off his lights and whoever we.a in the 
jeep took off we stepped out. walked past the jeep and were 
about 15 feet or so from it. The MP's ca.me up and stopped us 
and· asked ·us where vre were going, we said we were out fooling 
a.round. They asked us where the trip ticket was to that jeep. 
we said we didn't know that we didn't have the jeep. They said 
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oome on and made us get in and they started the jeep and took 
us up to MP Headquarters and they made out papers on_ WI• We 
were looked up in the stookade o7ernight and the O.D. from our 
Squadron o&me over and got us out the next morning. We h&ve been 
under arrest of quarters ainoe. 

"I near that thie statement is true. 

"Further deponent sayeth not. 

/s/ John E. MoCarthT 
JOHN E lbC.ARTHY - RA. 37 897 295 
PFC, Troop •.A.11 , lat Med. Sq. 

SUBSCRIBED AND $'NORN ro BEFORE 
ME ?HIS 14 DAY OF APRIL 1947 • 

/s/ Rodney R. Confer 

RODNEY R CONFER 
2:td Lt., Cav. 
Investigating Oftioer• 

11.RE:ADQUA.RrERS, 18? MEDICAL ~UADRON · 
APO 201 

Ca.mp Drake (Tokyo) Japan 
14 April 1947 _, J 

STATBMEN'f 

"Personally appeared before me, the undersigned authority 
for administering oaths in oues of this ohara.oter, Pvt. GERRAW 
.A. r...BORDE, R.A. 38 659 887, Troop 1.A. 1 , 1st Medioal Sque.dro11, .A.PO 
201, who, having been warned ot his right• under the 2,th 
.A.rtiole ot War, and having been dul.7 noru aooording to lP, 
deposes and says as tol!ows a 

•Ai'ter we came baok from town we came to Camp and went to the 
kitchen and asked the boy 1n the ldtohen tor 1o:meth1ng to eat and 
he told ua he didn't have anything left. So we went to the latrille• 
Then n ;went out ot the gate to find some girls. We were 1tanding 
up by the road and we saw a jeep oom1ng down the road ao we got 
on the side. W'e thought it was the K.P. '• but 1t wun•t. I don't· 
lcncM" where the guy- went that got out ot the jeep but when we got 
to the jeep the M.P. oama up to ua. 

ttwhen we 1ta.rted to walk oft, he told us to atop. 'When we 
did he told us to get in the jeep. ?hen the;y 'brought ua to oamp. 
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"Ire got to Camp about 21143 or 22100, tha.t was before the M.P. 
got ua. 

•Further deponent a~eth not. 

GERARD A a.BORDE RA ze 659 887 
Pvt, Troop 'A', lat Med. Sq. 

/a/ Gerard La.Borde 

SUBSCRIBED AID SWORN TO BEFORE 
ME THIS 14 DAY OF APRIL 1947• 

/s/ Rodney R. Confer 

RODNEY R CONFER 
2nd Lt., Cav. 
Investigating Offioer11 (Exhibit "B11 ) 

The proof required to establish the offense of talae swearing 1a u 
follows a 

"(a) tha.t a.oouaed wu sworn in a proceeding or made an 
oath to a.n affidavit; (b) that such oath was administered bJ' 
e. person having authority to do &OJ (o) that the testimon;y given 
or the matter in the affidavit was false, a.a alleged and (d) 
the ta.ots ani oiroumstanoes indioa.ting tha.t suoh false test~ 
or affidavit wa.a willfully 8.Ild corruptly given or made.• (M::11. 1928• 
par 152,!)• 

It is alleged that ea.oh acouaed falsely S1rore "••• in substance that 
he wa.s not in the 1/4 ton truck when it dron up, and that he was not in 
possession of said 1/4 ton truck•••·" The prosecution's witnesses testi
fied that on the occasion in question. the accused were seen in e.n "RAAF11 

jeep near gate 5 at Camp Drake and that they dismounted a.ni started down 
a. road. Shortly thereaf'ter they were apprehended by the military police 
who took them to the operations office. Statements ma.de by the a.oouaed 
to the military police on the occasion in question, 29 Me.roh 1947, whether 
true or false, cannot form the basis of the "false oath" to Lieutenant 
Confer on 14 April 1947. It l!la.Y be assumed that on the .former occasion· 
they stated to the military police that they had not been in the jeep 
aDd did not have possession of it. But neither atfiant stated to Ueu
tena.nt Confer, in words or substance, "that he was not in the l/4 ton 
truck when it drove up, and that he ,ra, not in possession of said 1/4 
ton truck.a Ea.oh recited circumstances which might convey the impression 
that the peraon or persons in the jeep were other than the a.ocuaed but 
they merely failed to make a full and complete disclosure to Lieutenant 
Confer whether they had been riding in the jeep. Failure to make a full 
&l'.ld complete disclosure is not tantamount to me.king specified and particu
larized false statements (CM245866, Wallis. 29 BR 317,322). In the present 
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case, although the accused could not, at one and the same time, be st8.Jld
ing ey the road when a jeep approached aild be inside of the jeep, yet they
oould experience both aitu.ations at oompa.ratinly short internla of time. 
The statement, are obviously too vague and imefinite aa to time, plaoe 
and identity of the vehicle a.a to allow a determination that they are fa.lae 
without resorting to pure conjecture. Findings of guilty oa.nnot be premised 
upon suspicion or probabilities but can only be sustained if the evidence, -
whether direct or circumstantial, is suoh as to exclude every reasonable 
hypothesis except that of accused's guilt (CM 314174,j~ei, 64 BR 39,41J 
CM 314768, Bickham). The timings of guilty of the it onal Charge and 
its specification as to each accused fail therefore for lack of subatantia.l 
proof of the faleity of the sworn statementa. 

For the foregoing reasons, I conclude, as did 1111 brethren, that the 
record of trial is legally insufficient to support the findings of guilty 
of the additional ch&rge and itl specification as to ea.oh acousedJ legally 
sufficient to support the findings of guilty of the original charge and 
its specification, am legally sufficient to support only so much of the 
sentence as to each accused as provides for confinement at ha.rd labor 
for four months aild forfeiture of two-thirds p~ per month for a like 
period. 

.6 
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JAGK - CM 326039 lat Ind 

JAGO, Dept. of the A.nv, Washington 25, D~ c. 

• TO• The Secretary of the Anq 

1. Herewith transmitted tor your action under Article ot Wa.r soi, 
as a.mellded by the a.ct of 20 August 1937 {50 Stat. 724J 10 USC 1522} aDd 
the act of 1 August 1942 {56 Sta.t 732) is the record of trial in the 
case of Private First Class John E. MeCa.rtey {RA 37897295) and Private 
Girard A.. La.Borde {RA 38659887), both Troop A, lat Medical Squadron, 
1st Cavalry Division. 

2. Upon trial by general court-martial the accused were found guilty 
of wrongfully taking and carrying a.way one l/4 ton truck, property of the 
Royal Australian Air Foroe, in violation of Article of War 96 (Chg and 
Spec) a.nd of perjury (or false swearing) before an investigating officer 
in violation of Article of War 93 (Add' l Chg and Spec). Each was sente:cced 
to be dishonorably discharged, to forfeit all pay and allawa.noes due or to 
become due, and to be confined at ha.rd labor for six yea.rs. The reviewing 
authority approved the sentence a.s to each a.caused and ordered them duly 
executed, but suspended the execution of the dishonorable discharge as to 
each until the soldier's release .from confinement. He designated the U. 
S. Disciplinary Barracks, Fort Leavenworth, Kansas, or elsewhere a.s the 
Secretary of the Army might direct, as the place of confinement. The re
sult of trial was published in General Court-Martial Orders No. 64, Head
quarters First Cavalry Division, APO 201, Camp-Drake (Tokyo), Japan, dated 
20 September 1947. 

3. Two members of the Board of Review a.re of the opinion that the 
specification to the Additional Charge, as to each accused, fails to al
lege an offense, and that the reoord of trial does not support the find
ings of guilty of this charge a.Dd specification. In his dissent the 
third member of the Board expresses the opinion that ea.oh specification 
sufficiently alleges false swearing in violation of Article of War 96, a. 
lesser included offense to perjury as denounced under Article of War 93, 
but that the proof fails to shOW' that the accused ma.de the false oaths 
alleged. For the reasons stated in the dissent I concur in the opinion 
of the Board that the record is legally insufficient to support the find
ings of guilty of the Additional Charge and its specification as to ea.oh 
accused. 

With respect to the Charge am its specif'ication alleging the wrong
ful taking e.nd carrying away of a motor vehicle, the Board of Review is 
of the opinion that the specification alleges no more than disorderly con- . 
duct punishable by a maximum sentence of confinement at hard labor for 
four months and forfeiture of two-thirds pay per month for a like period. 
I do not concur in the opinion of the Board in this regard. The decision 
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turns on what is oonaidered the proper manner of alleging the offense com
monly referred to as "joy riding" (Seo. 22-2204, Code of the Dist. of Col.). 
At the time of t.'l.is trial and in aocordanoe with prior standing instruc
tions from this office., pleading containing the phrase 11 ta.ke and use without 
the con.sent; of the owner 11 was construed in the military service as sufficient 
to denounce the offense of "joy riding 11 as defined by the District of 
Columbia Code, for which a sentence including confinement for five years 
is authorized. Subsequent to the trial of accused a more restrictive de
fi!li.tion of this offense was considered preferable and the various co~..nands 
were advised by this offioe to follow a form of specification which included 
the words "feloniously'' and "for his own use and benefit, 11 and in the light 
of the restriative definition ani prescribed form of pleading offenses as 
herein pleaded have recently been treated as mere disorders (CM 329178, 
EvansJ CM 329200, Staley). These holdings are not controlling here. I am 
of the opinion that in this case accused were fully apprised that the offense 
intended to be charged was that ot "joy riding11 as denounced by the Code 
and that oonfinezoont at hard labor up to five years is le6ally authorized. 

It may be observed that the acts of the accused consisted in the unau
thorized talcing of a .vehicle from its parking place near a night club 
in Tokyo and driving it., for a very short period, to.Camp Drake, a com
paratively short distance. Accused have served almost.one year of the oon
finement imposed. 

I recommend that the findings of guilty of the Additional Charge and 
its specification as to each aocused be vacated; that so much of the sen
tence as to eaoh accused as is in excess of dishonorable discharge., for
feiture of all pay and allowances due or to become due and confinement at 
hard labor for five years be vacated, and that all rights, privileges and 
property of which the accused have been deprived by virtue of tho•e portions 
of the findings and sentence so vacated be restored. In view of the minor 
nature of the offense of which aooused were properly convicted,. I further 
recommend that the period of confinement in each case be reduced to 18 
months. 

2 Inola THOMAS H. CID;EN
1. Record of trial Major General 
2. Form of aotion The Judge Advocate General 

( GCl~O 116, 2 June l?h8). -
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DEPARTMEN.r OF THE ARMY 
In the Office ot The Judge Advocate General 

Washington 25, D. C. 

JAGN-CM 326U6 

UNITED STATES ) 25TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) otsu, Honshu, Japan, 10 

Private STEPHEN S. NETROYE ) September 1947. Dishonorable 
(12077176), Company F, ) discharge and con.ftnement for 
35th Infantry Regiment. ) three (3) months. Post Stockade. 

IIDLD[NG by the BOARD OF REVIEW 
JOHt>J'SOU, ALFRED and BRACK, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board ot Review. 

2. The accused was tried upon the following Charges am Speci.-
fications: 

CHARGE I: Violation of the 96th Article of War. 

Specification 1: (Finding of not guilty). 

Specification 2: In that Private Stephen S Netroye., 
Company F, 35th Infantry, did, at otsu, Honshu, 
Japan, on or about 14 August 194?, wrongful.ly 
enter an off limits area, to wit: A Japanese 
trolley car. · 

Charge II: Violation of the'6lst Article of War., 
(Finding of not guilty). 

Specification: (F.l.nding of not guilty). 

The accused pleaded not guilcy to all Charges and Specifications. He 
was found guilty of Specification .2 of Charge I and Charge I, and 
not guilty of all other Charges and Specifications. Evidence of five 
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previous convictions having been introduced, accused was senten:ed to 
be dishonorably discharged the service, to forfeit all pay- and allow
ances due or to become due, and to be confined at hard labor tor three 
months. The rev.lawing auth>rity approved the sentence, designated the 
25th 'infantry IlLvision Stockade as the place ot confi.neIOOnt, and for
warded the record of trial for action pursuant to Article of War 5<>½. 

3. It is clearly established by the evidence contained in the 
record of trial that on 14 August 1947, at about 1945 hours, accused 
was sitting on the noor of a Japanese trolley car near otau, Jare,n 
(R. 5, ?, 8). The only question to be dete:mined is whether there is 
suffic:i.ent legal evidence in the record of trial to sustain the ti.rding 
of the court that such trolley car was 11an off llm:1.ts area,• as al
leged. 

The only evidence in the record which might reaaonabfy be 
construed as tending to establish such fact is bereinaf'ter set out in 
.fu.11. 

· Private Albert Merenstein, a witnes~ tor the prosecutl.on, 
testified: ' 

•Q. ll'aa this car marked in aey wa;y? 
.A.. Yes,· sir. 

Q. In what ltV'? 
.l. The sign on the f'ront door said, 10:tf llm.its to Oc-. 

cupati.on Forces. t · 

* * * Q. How did you identify it as ang of£ limits trolley? 
.l. As soon as I went in the trolley car there was 

a white sign saying, 10ft Limits to Occupation
Forces•• (R. 5-6). 

Private F.1.rst Class Carl L. H. Harris, a witness tor the pro-
secution, testified: . . 

IQ.1 Was the trolley marked in any way? 
.&.. Yes, sir, Ott Limits11 (R. 7). . 

The accused elected to make an unnorn statement in pertinent 
part, as follows: . ' . 

•* * * n were headed for Senice Area. 1l'hen I approached 
the trolls.r I didn't think it was o!f limits as I had seen 
GI's ride on it before. When I got on the conductor told 
me that I wOlll.d get off at the next station. .lt the next 
station ~he liP1s took ma oft the trolle;y * * *" (R. 8). 
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4• Since the •wrongful• nature ot accused's act is not other
nae alleged or proven it appears that the essence of the of'fenae al-· 
leged is that acoused., in entering the trolley car., violated an order 
by competent authority prohibiting such entxy by- him. In order that 
a finding of guilty can be su.stained it must appear trom the evidence 
in the record ot trial that there was such an order and that accused., 
at the time of bis entry., knew or should have known of its terms 
(see par. l.34~ U:::M., 1928). The evidence in this record only- establishes 
that there was at least one sign., posted somewhere on the trolley car., 
stating •Ott Li.mi.ts to Occupation Forces.• From the testimony that 
accused., when apprehended., was seated on the fioor ot the car., coupled 
with the negative pregnant contained in his UI1$r0rn statement., it might 
be rea80nably inferred that accused knew of the existence ot the sign 
at least sanetime prior to his apprehension., but there is no evidence · 
to establish the essential tact that tho sign constituted a law:f'ul or
der promulgated by competent author!ty. In the absence of aich proof 
the findings of guilty ot Charge I and of Specification 2 thereof, 
cannot be su.stained (CK 3218381 Onutrzk et al, (1947)). 

5. For the reasons stated the Board of Review holds the record 
of trial legally insufficient to support the t.l.ndings of guilty and 
the sentence. 

http:Li.mi.ts
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JA.GN - CM 326ll6 1st Ind 

JADO, Dept. of the Army, Washington 25, D. c. 
TO: Commanding G9neral,; 25th Infantry Ili.vision, APO 25, c/o Postmaster, 

San Francisco, California. 

1. In the case of Private Stephen s. Netroye (12077176), Compaey F, 
35th Infantry Regiment, I concur in the holding by the Board of ReviEJII' 
and recommend that the findings of guilty and the sentence be vacated.· 

2. -when copies of the published order 1.n this case are forwarded 
to this offi.ce they should be accompanied by the foregoing holdi.ng and . 
this indorsement. For ·convenience of reference and to facilitate attach,' 

1ing copies of the published order to the record in this case, please , 
place the file number of the record in brackets at the end of the · 
published order, as follows: · 

( CM 326ll6) . 

1 Incl THOMAS H. GREEN 
Record of trial Major General , 

The Judge Advocate General ; • 
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DEPARTMM OF THE ARMY 
IN TliE OFFICE OF THE JUDGE ADVOCATE GMERAL 

WASHINGTON 25, D. C. 

JAGV - CM 326ll9 1 ~ DH 1.947 

U N I T E D S T A T E S ) 25TH Ili.TFANTRY DIVISION 
) 

v. ) Trial by G.C .M., convened at 
) Honshu, Japan, 7 August 1947. 

General Prisoner ROBERT J. ) Dishonorable dischar~e and con
BAR.Km (33945044), formerly ) finement for five (5) years.
25th Milit~ry Police Platoon, ) Penitentiary. (Dishonorable
25th Infantry Division. ) discharge executed on previous

) court-martial). 

HOLDING by the BOARD OF REVIEi'f 
BAUGHN, SPRINGSTON and LANNING, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. ·The accused was tried upon the follonng Charge and Specification: 

CHARGE: Violation ot the 96th Article ot War. 

Specification: In that Private Robert J. Barker, 25th Military 
Police Platoon, 25th Infantry Division, Aro 25, did, acting 
in conjunction -with Private Robert E. Gibson, Company H, 
35th Infantry, on or about 15 June 1947 at the 25th In!antr7 
Division Stockade, Osaka, Honshu, Japan, attempt. to commit a 
felony, to ld.t, sodolll,Y. 

The accused pleaded not guilty to and 11as found guilty of the Charge and 
Specification. Evidence of three previous convictions was introduced, 
only one of -which was admissible. He was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to become 
due and to be confined at hard labor at such place as the reviewing authority 
may direct for five years. The dishonorable discharge of the accused 
having been executed by reason of a sentence resulting from. a previou1 
trial by a general court-martial, the reviewing authority approved the 
sentence except. for that portion adjudging dishonorable discharge, directed 
its execution and designated the United States Penitentiar7, McNeil Island, 
Washington, or elsewhere as the Secretary of War may direct, as the place 
of confinement. The st:r1tence was published in General Court..Martial 
Orders No. 88, Headquarters 25th Ini'antry- Division, lJ Septanber 1947. 

3. The only questions requiring consideration in the present case 
concern the legality of the sentence and the designation of the United 
States Penitentiary as the place of confinement. 
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4. The offense of an attempt to commit sodomy is not listed in the 
table of maximwn punishments {par 104,£, MCM, 1928). The o~fense of sodoJl11 
is listed in the table of max1mwn punishments in which it is stated that 
the .rna.ximwu limit of punishment is confinement for f i va years. 

Paragraph 104£, MCM, 1928, provides in part: 

"The punishment stated opposite each offense listed in the 
table below is hereby prescribed as the maxi.mum limit of punish
ment for that offense, for any included offense if not so listed, 
and for any offense closely related to either, if not so listed. 
Offenses not thus provided for remain punishable as authorized by 
statute or by the custom of the_ service. 11 (Underscoring supplied). 

It has been held that Sec 22-103, District of Columbia Code (1940 
Edition), providing that an attempt, is punishable by confinement for not 
more than one year, is not applicable and, since the offense of an attempt 
to commit sodomy is not listed in the table referred to and is included 
in and closely rela.'ted to the offense of sodomy, it is punishable as for 
sodomy. (CM 192456, Cia.mbrone, 1 BR 369; CM 196922, Killalea; CU 209651, 
Palmer, 9 IR 121; CM 212056, Smith, 10 IR 199; CM 218818, Artibee, 
l2 BR. 153; CM 227873, Royster-;-i°6IR 1). 

5. Article of War 42 provides: 

"Except, for desertion in time of war, repeated desertion in 
time of peace, and mutiny, no person shall, under the sentence of 
a court-martial, be punished by confinement in a penitentiary unless 
an act or omission of ?:hich he is convicted is recognized as an 
offense of a civil nature and so punishable by penitentiary confine
ment for more than one year by some statute of the United states, 
of general application within the continental United States, except
ing section 289, Penal Code of the United States, 1910, or by the 
law of the District of Columbia, or by way of commutation of a death 
sentence, and unless, also the period of confinement authorized and · 
adjudged by such courlt-martial is more than one year * * *. n 

There is no statute of the United States of general application, nor 
is there a statute for the District of Columbia, providing a penalty of 
confinement for more than one year for an attempt to commit a criminal 
offense. It follows that a penitentiary cannot be designated as the place 
of confinement for an attempt:. to commit sodomy. (CM 212056, Smith, 
10 IR 199; Cl 218818, Artibee, 12 BR. 153; CM 227873, Royster, 16 IR 1, supra). 

6. It is of no consequence that the accused was a general prisoner 
under a legal sentence for escape and robbery promulgated by No. 69, GCMO, 
Headquarters 25th Infantry Division, 7 July l947, wherein a penitentiary 
was properly designated as the place of'confinement. The fact that accused 
was a general prisoner under such a sentence of confinement in a penitentiary 
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as a result of a conviction for an independent offense in an independent 
proceeding does not authorize confinement in a penitentiary upon a sub
sequent conviction of a separate offense for which penitentiary confine
ment is not otherwise authorized (CM 215729, Lamons, 11 BR 29; CM 240973, 
.!!d!!,l, 26 BR 179). In the case last cited the Board of Review stated: 

"Article of ·,·far 42, in paragraph 90, Manual for Courts-Martial, 
1928, authorizes confinement in a penitentiary for several offenses, 
one of which may be punished by such confinement, only where the 
various convictions are the result of a single trial. The· fact 
that a man had been previously legally sentenced to confinement 
in a penitentiary does not authorize the designation of a penitentiary 
as the place of confinement upon a subsequent conviction for an 
offense not otherwise so punishable, CM 143326, 1921." c 

7. For the reasons stated, the Board of Review holds the record of 
trial legally sufficient to support only so much of the sentence as 
approved as involves forfeiture of all pay and allowances due.or to 
become due, and confinement at hard labor for five years in a place other 
than a penitentiary, Federal reformatory or correctional institution. 

, Judge Advocate ~Z6,]0WJL 
, Judge Advo_cate-'7~,h~ 
, Judge Advocate ~~ 
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JAGV - CM 326119 1st Ind 

JAGO, Dept. of the Army, Hashington 25, D. c. 

TO: Commanding General, 25th Infantry Division, APO 25, c/o Postmaster,' 
San Francisco, California. 

1 •. In the case of General Prisoner Robert J. Barker (33945044), , 
formerly 25th Military Police Platoon, 25th Infantry Division, I concur 
in the foregoing holding by the Board of Review and recommend that a 
place of confinement other than a penitentiary, Federal reformatory 
or correctional institution be designated. Upon taking such action you 
will have authority to order execution of the sentence_ as thus modified. 

2. When"copies of the :PUblished order in this case are forwarded 
to this office, they should be accompanied by the foregoing holding and 
this indorsooient. For convenience of reference and to facilitate attach-
ing copies of the published order to the record in this case, please . 
plii.ce the file number of the r.ecord in brackets at the end ·or the published
order, as follon: ·-......~ ... -

(CM 326119) 

l Incl THOMAS H. GREEN 
Record of Trial Major General 

The Judge Advocate General 



DEPARMNT OF THE ARMY 
In the Office of The Judge Advocate General (153)

"liashington 25, D. 'C. 

JAGQ - CM 326143 · NOV 5 1947 

UNITED STATES ) THE ARMORED CENTER 
) 

v. ) Trial by G.C.M., convened at 
) Fort Knox, Kentucky, 24 

Second Lieutenant ) -September 1947. Dismissal 
Vv"ILLI.AM E. GAHAGAN ) and confinement tor six (6) 
(0-1$24298), Head ) months. Post Guardhouse~ 
quarters, Reserve ) 

·command, 3rd Armored ) 
Division, Fort Knox, ) 
Kentucky. \ 

J 

OPINION of the BOARD OF REVIEW 
JOHNSON, SCHENKEN and KANE, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. ......_ 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 61st Article of War. 

Specification l: In that 2nd Lieutenant William E. Gahagan, 
Headquarters Reserve Comnand, 3d Annored Division, Fort 
Knox, Kentucky, formerly of Headquarters 71st Training· 
Battalion, Replacement Training Center, Fort Knox, 
Kentucky, did, without proper leave, absent himsel.t from 
his command at Fort Knox, Kentucky .fr~m about 14 May 1947 
to about 16 June 1947. 

Specification 2: In that 2nd Lieutenant William E. Gahagan, , 
Headquarters Reserve Conmand, 3d Armored Division, Fort 
Knox, Kentucky, formerly of Headquarters 71st Training 
Battalion, Replacement Training Center, Fort Knox, 
Kentucky, did, without proper leave, absent himself from 
his command at Fort Knox, Kentucky .from about 7 J~ 1947 
to about 15 August 1947. 
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CHARGE II: Violation of _the 69th Article of War. 

Specification: In that 2nd Id.eutenant William E. Gahagan., Head
quarters Reserve Comnand, 3d Armored Division, Fort Knox, 
Kentucky, having been dti:cy placed in arrest in quarters, 
on or about 20 June 1947, did, at Fort Knox., Kentucky, on 
or about 7 July 1947, preak his .said arrest before he was 

· set at liberty by proper authority. 

Accused pleaded not guilty to, and was found guilty of, all Speci:f'ica
tions and Charges. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service; to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor for 
six months, Xbe ~ew:Lng authority approved the sentence., designated 
the Posti\Pua,rdhouse, Fort Knox, Kentucky, as the place of confinement, 
and .i'omrd."ed the record of trial for action pursuant to Article of War 
48. 

3•. On 15 May 1947, accused absented himself without leave from 
his organization at Fort Knox, Kentucky (Ex. 1), and remained in that 
status until he returned to military control at Pittsburgh, Pennsylvania, 
on 16 June 1947 (Ex. 2). He was placed in arrest in.quarters at Fort 
Knox on 20 June 1947 (Ex. 3). On· 7 July 1947, be breached this arrest 
and again went absent without leave (Exs. 4 and 5), and returned to 
military control at Philadelphia, Pennsylvania, on 15 August 1947 (Ex. 
6)~ . . 

4. Arter being advised of his rights as a witness, a,ccused was 
sworn and testified as follows: He was inducted in 1942 and cormnissioned 
a Second Lieutenant in the Spring of 1943 (R. 22-23). He admitted both 
unauthorized absences and the breach of arrest as alleged (R. 28) and re
lated a long, involved story as to th~ reasons he oonaidered it neces
sary for him to comnit these offenses. Part of his testimony related to 
his sick wife who had two miscarriages, part involved his semi-invalid 
sister llho became pregnant by- a married man, and a portion related to 
overpayments he had received from the Army (R. 25-28). The wrong suf
fered by his sister preyed especially ori his mind and at the time or 
trial, accused still felt that the only solution was for him to go out 
and kill the man responsible therefor (R. JO, 46), even though he lO'lew 
such action would be wrong (R. 30, 46). His testimony was "I will get 
hung be.fore I let those 1hings go on" O:t. 30). 

First Lieutenant Robert v. Fitzgerald, Neuropsychiatrist, Station 
Hospital, Fort Knox, Kentucky, testified that he examined accused for a 
week in June and far two weeks in September 1947. He found that accused 
was sane but that "he is ill-equipped to meet life's difficulties because 
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of a personal disorder" (R. 32). His ability to resist an impulse is 
impaired but not completely absent (R. 38). 

In rebuttal, the prosecution offered a witness 'Who had worked with 
accused for four or five months and found that "accused was likeable, 
congenial, and got along well with enlisted men" (R. 58). 

5. The two unauthorized absences and the breach of arrest were 
established by; extract copies of morning reports, the testimony of the 
Officer of the Day and another officer,,and the admissions made by ac-
cused 'While on the witness stand. · 

Accused's defense of insanity on the theory of •irresistible im
pulse" was supported by accused's own testimony but was contradicted by 
his own expert witness, the neuropsychiatrist at the Fort Knox Stat ion 
Hospital. The testimony of accused alone does not raise a reasonable 
doubt as to accused's mental condition and the court's findings of guilty 
show that it did not have any reasonable doubt as to accused 1s·mental 
responsibility for the offenses charged. 

6. Department of the Army records show this officer is 39-years of 
age and married. He did not attend high school and enlisted in the 

, Regular A:rrrzy- 10 June 19~6. He was separated from the service 18 November 
1926 on account of minority. He again entered the service 9 1Jarch 1942 
and was commissioned a second lieutenant in March 1943. He served with 
the 808th Tank Destroyer Battalion, 65th Infantry Division in the 
European Theatre and was awarded the Bronze Star Medal on 9 June 1945 
for participation in military operations against the enemy. He was re
lieved from active duty 6 March 1946 and recalled at his own request · 
17 October 1946. His efficiency reports show ratings of 3.2, 4.7 and 1.0. 

?. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to war
rant confirmation thereof. Dismissal is authorized for conviction of a 
violation of .Articles of ";{ar 61 and 69. 

// fJ.(/ 
/i 

I; 
__..;;__,;:;.___-'--____,._...____,Judge Advocate{,,,{,7J.-.Y~'Y 

1 

,- ·,, / OnJ,eave / / ,Judge Advocate 
-a_--,.,~1--,--.,,,,__..---._---t-,i-
~ .---'"-~~~'--"'---------,Judge Advocate 
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1st Ind .JAGQ - OJ 326143 

JAGO, De_pt of t.~e Army, Washington 25, D. c. NOV ·1 C 
;;.. 

·t~!f.J
~" •.i,. . 

TO: The Secretary of the A:rmy 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Second Lieu
tenant William E. Gahagan (0-1824298), Headquarters, Reserve Com
mand, 3rd Armored Division, Fort Knox, Ke~tucky. 

2. Upon trial by general court-martial, this officer was f~und 
guilty of two offenses of absence without leave (Specs. 1 and 2, 
Charge I), in violation of Article .of War 61, and of bz-each of · 
arrest (Spec., Charge II), in violation of Article of 1far 69. He was 
sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to become due, and to be confined a, t hard labor for .. six 
months. The reviewing authority approved the sentence, designated the 
Post Guardhouse, Fort Knox, Kentucky., as the place of confinement, and 
forwarded the record of trial pursuant to .Article of. War 48. 

I 

3. A. sumnary of the . evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legal'.cy- sufficient to support the findings of guilty 
and the sentence and to warrant confirmation thereof. I ·concur in 
that opinion. 

4. The evidence shows that accused absented himself without leave · 
from his organizatit>n at Fort Knox, Kentucky., on 15 May 1947 and re
mained in that status until he returned to military control at · 
Pittsburgh, Pennsylvania, on 16 June .1947. He was placed in arrest in 
quarters at Fort Knox on 20 June and on· 7 July he breached the arrest 
and again went absent without leave. He returned to military control 
at Philadelphia,.Perinsylvania on 15 August 1947. 

. Accused testified that he went absent without leave on ·both 
occasions and broke his arrest for the reasons that his 'Wife was sick 
and that his semi-invalid sister was pregnant by a married man, which 
preyed on his mind and he felt that the only solution was for him to 
find the man responsible for his sister's condition and kill him. . · 

· The neuropsychiatrist, Station Hospital, Fort Knox., Kentucky., ' : 
testified that he had examined the accused in June and September 1947, - . 
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and found him mentally capable or distinguishing right from wrong and 
or adhering to the right, but "ill-equipped to meet life's diffi-
culties because or a personal disorder". · 

5. Dopart.ment of the Army records show this officer is. 39 years 
of age and married. He did not attend high school and enlisted in the 
Regular Arrey- 10 June 1926. He was separated from the service 18 No
vember 1926 on account of minority. Ha again entered the service 
9 March 1942 and was conmissioned a second lieutenant in March 1943. 
He served with th'8 808th Tank Destroyer Battalion, 65th Infantry 
Division in the European Theatre and was awarded the Bronze Star Medal 
on 9 June 1945 for participation in military operations against the 

· enemy. He was relieved from active duty 6 March 1946 and recalled at 
his ovm request 17 October 1946. His efficiency reports show ratings 
of 3.2, 4.7 and l.0. · 

6. I recommend that tha sentence be cor.finned but that the for
feitures and confinement imposed be remitted and that the sentence as· 
thus modified be carried into execution. 

?. Inclosed is a f~rm of action designed to carry this recommenda
tion into effect, should.it meet with your approval. 

THOMAS H. GRE&N 

2 Incls. 
Major General 
The Judge ~vocate General 

1. Record of Trial 
2. Form of Action 

-----·r---------------------
( G.C.M.O. 68, 2 Pee 1947)• 
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DEPART1!EN1' OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 26. D. c. 

JAGK - CM 326147 
l 7 JLG 1947 

UNITED. , 
STATES ) 

) 
UNITEI> STATES AIR FORCES IN EUROPE 

) 
) 

Trial by G.C.M. • convened at Bad 
Kissingen. Germa.Ili}'. 18.19.20.21 

Captain GEORGE E. NAGIE ) August 1947. Dismissal, total for
(0-332177). Air Corps ) 

) 
feitures 
year• 

and conf'iDement tor one 

. -------------------------~--~-OPnUON of the BOARD OF REVIElr 
SILVERS. MoAFEE am .A.CKROn>, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits thia, its opinion. to The J'Qige Ad
vocate General.· 

2. The accused was tried upon the following charges am specifications 1 

CHARGE Ia Violation of the 95th Article of War. 

Specification la In that Captain George E. Nagle, Headquarters 
am Headquarters Squadron, XII Tactical Air Comma rd, APO 62, 
US J.rmy, did, at Cha.rleroi, Belgium. on or about 14 February 
1946. wrongfully- and unlawtull7 enter into a :imrriage contract 
with Ugolina AJma. Monti. a person other than hia living legal 
spouse, whom he had married at Miami, Dade County. Florida.. 
on or about 31 October 1942. 

Specification 2a (FiDding of not guilty).· 

Specifioa.tion 3: In that Captain George E. Nagle, Headquarters 
and Headquarter• Squadron., .XII Ta.cti.Dal Air Commend, APO 62, 
US Jrmv., did. at Bad Kisaingen. Genna~, APO 62. US A.nr:f, on 
or a.bout 4 .May 1946. wrongfully am with intent to deoeiTe 
the Community CoIDlil8llder. Bad Kissingen Military Comm.unit,", 
personally sign a. document. to wita 

(Front) 
BAD KISSINGEN MILITARY COMMUNITY 
DEPENDEN!'S PASS No. 49 
NAME • • • Mra George E. Nagle 
HEAD OF FAMILY • • • Capt George E. Nagle 

(Rank) ·(Na.me) 
(PHOTOGRAPH) UNIT••• XII TAC 

TELEPHONE •• • 2017 
REIATIONSHIP ••• Wife 

Not 
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A'OTH TO DRIVBGEORGE E NA.GLE 
CIV VEHICLE NO.US.l 4:9 
EI.PIRES.•• 1 Jan 1S47 

(Back) 
AUTH iOR USE ONLY BY PERSON :NA.MED ON 
FRONT NO!i-TRANSFEBABLE•. MISUSE OR 
ABUSE OF PRIVILEGE WILL CA.TEE 
StllD,WiY :roRFEIT W.E • 

BY ORDER OF COMMUNITY COUMANDERa 

4 May 1946 1/ E.D. T~TlE 
(Date) ·capt. CMP 

(Provost Karshall) 

My depeDd.ent aild I understand &lld agree 
to abide by all regulations governing 
dependent• in thia Community. I am · 
responsible personally- and financially 
for_aotivitiee of acy depeildent of 
this family-. 

•I GEORGE E. XA.GLE 
Ca.pt. JAGD 
(Head ot Family) 

'lrhioh said document was. as he then well knew. tal1e a.a to 
:material information contained thereon. 

CIJARGE IIa Violation of the 96th Article of War. 

IOTEa The three apecifications under thia oharge are identical, 
with the three epecitic~tiona um.er Charge I. 

J.ocuaed refused to plead to ·the charge• aJld epecificationis aild t~. trial 
proceeded after the law member .1tated th.a-ti the record 1hould indicate that 
the court entered a pl... of not. gu1lt7 tor the aecuaed on all charge• and 
1peoifi cation,. The court totuld the aoouud not guilty ot Specification 
2 under Charge I and Specification 2 under Cbarge

1 
II, but guilty- of all 

other apecification.s am guilty- of ea.ch cha.rge. Ni, evidenoe of an;, prev
ious oonviotion wu introduced. Re ..-J sentenced to be dindued the . ! . ; 
aemoe, to torteit all pay am allowe.ncea due or to become due. and to 
lKt oont'ined at hard labor at auch plac• u the reviewing authority might 

_direct tor one year. The revierillg authority approved the aentenoe, dedg• 
:cated the Bre.nch United Statea Diacipl1na?'1 Barraoka, Greellhaven, liew 
York, or el1nhere a.a the Secretary- of 1zle A:n.i.,- might direot, a1 the 
plaoe of oontinement. and forwarded the record of trial UD:ler Article ot 
War 48 with a reco:imnemation that in enm the aentence wu confirmed 
•the unexecuted portion ot the aentence relating to confinement at hard 
labor be remitted.• 

z 
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3. Evidenoe for the Proaeoution 

Pr9aecution Exhibit 2 was admitted in evideDOe without objection. 
Thia exhibit consisted of an exemplified oopy of a :marriage license and 
a certificate of :marriage taken from the records of the County Judge 
Court, Dade CoWlty. Florida. a.Di duly certified by the judge of the 
County Judge'• Court 8.Dd the clerk ot the County Judge's Court of Dade 
County. Florida. _ The liceme. d&ted 30 October 1942. &uthorhed a 
marriage between Georg• E. Nagle -am .Angela Iturralde. The oertificat. 
of :marriage ahowa a -.rriage between Ge~r ge E. Nagle aild .Angela Iturralde 
on 31 October 1942 at Mia.mi. Florida. The original record from which 
thia copy wu taken ia recorded in Marriage Book 42. pa.ge 179. in the 
Office of the County' Judge ot Dad• County. Florida. (R 32,ss. Pros. Ex. 2). 

On U Februar,r 1946. George FA.ward Nagle and Ugolina :Monti were :aa.rrid 
at the town hall. Charleroi, Belgia.. Roger Barbier, a Belgian national. 
testified. b1 deposition, that he witnea1ed the :marriage between George 
F.dwa.rd Nagle am Ugolina Monti a.Dd th&t he 1la8 present at the request of 
the accused (Proa Ex 3). 

Herm£.lld Eacormure of Charleroi. Belgium. testified b7 deposition that 
he wu the alderman ·am registrar ot Tital atatiltioa tor the City of 
Charleroi. 'fhe Belgian 1..- require• that all marriage• be repatered.. · 
He is the official cuatodian of the •recorded mrriage oereaoniea. • 
Prosecution Exhibit l is a copy- of a.marriage oertitioate.whioh copy- la 
ligmd by the •itneas. Th• original certit'ioate wu on tile in hia office 
and in his ouatocly. Thia oertifica.te shon a oi'f·tl marriage between George· 
Edward Nagle and Ugolina Am». Monti (Proa Ex t). 

ProsecuUon Exhibit 1 waa receind in ertdenoe onr the objection or 
detenae tha.t it wa.a a copy-. not the beat evideme aild obtained b1 intor11&
tion obte.ined by an unl.a..-tul search and aeizure. Thia exhibit purports to 
be a duly certified and authenticated copy of the marriage certificate 
identified by Hennalld Eacormure. 

During FebruU7 1946 the accused •de a trip to BelgiUJ11.. Before leaT• 
ing on this trip the &ecund told Mr. F.dward McGrath that •he wu going to 
try to marry Lina while there.• When the aocuaed nturned :troa Belgiaa 
he showed Mr. :McGrath •a aarriage oertifioate a.nd ata.ted that he had been 
married by a Belgian registrar. n :Mr. :McGrath uked the a.oouaed a.bout hi• 
wife in the Sta.tea and the accused replied that he would get Lina ho• 
a.nd atraighten things out aama we:, (R 72. 73 ). 

Lieutenant; Colonel ){elTi:n Hollidge, Air In.apeotor for the XII Tactical 
.Air Command. testified that in Vay 194'1. on orders of the Commaming General. 
he a:>nduoted an i:anstiga.tion relating to the :marital etatua of the accused. 
The accused •a.a warned of his rights Wlder the 24th .Article of Wa.r. &t 
whioh time he stated that he was familiar with the .Article. During this 
investigation the aoouaed stated that he wu ma.rried and that his wife 
resided in Cuba. Her na.me waa Iturralde (R 58,59}. 
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On zo April or 1 iifa;y 19'7' th• aooU1ed am Lim. J(onti were b. Coloul 
&llidge'• office. Colonel &llidge directed Kajor Ford ot hi• o.ffioe to 
requut the cm agents to Hour• oertain paper• pert&ining to the accused. · 
Colonel Hollidge w&nted these paper• in oozm.eotion with the 1.zlve1tigation 
(B 78, TT). 

. . 

.A.?ldrff L. Lexa, a 1peoial agent ot the CIC, reoeind a request to 
•1"ate the residence of Lim. Monti and it po1dble to obtd.n a •rria.ge 
oertitioate. .A.gent Lexa and Agent John Pore, aoocapamed ·07 two other 
CIC agent, and a militar,r polioemanwent to Lina Monti'• reaide:w,e 
looated at , Sohlou StruH, Bad Xiaaiagen, Germaxi.,y, but 1he wu not 
at hem. .A.gent Pore talked to a ai1ter o.f Lim. Monti and aaked her .for 
Liu.'• :u.rriage oertitioate. The ai1ter uoved the dooument and de
linred 11; to hi&. He ul:ed her i.f 1he wanted a receipt and she replied,
•:so• (R 78, 79, 86-91 ). Thia marriage oertitica.te wu ottered in mdenoe 
u Proaeoution Exhibit 10. The deteue objeoted to the introduction. of 
th11 exhibit upon the ground• that it had been obtained 07 an illegal 
aearch &ZIil ubure.· In 1upport ot thia objection the detenae oallecl 
Ugolim. Monti u a 11'1tneas and ehe teatitiecl that ahe lbed at ITo. 4 Sohl011 
~••' The •rriage oertitioate (Proa ·Ex 10) ii the property ot tu 
accuaed.. Thi• oertiticate wu at , Sohlose StruH the da:y ahe went ·to 
the Air Inap.ctor•a Office. the .Air Inapector aeked her addreas, after 
which he gan a :note to a :ma.jor. Upon lea.Ting the Air Inapeotor'• Office 
"we went to the houa• at 4 Sohlo11 Stru,e and five men h&d oome.&Dd got 
the paper,• (B 92). Eugem Pontun. te1titied tha.1. about the la.11. ot 
April 1947. the aocuud Nnted a room at her hcuH located at Bo. • Solu,011 
Struae. Thia roo11 wu tor Lina. Monti'• ••• . fhe accueed. paid the rent. 
When the five men oa:me for the paper• taro men remained in the kitchen with 
her am~ee men went with •the deter• (R 80-83). 

Proaeoution Exhibit 10 wu receiTed in ertdenoe aDd by stipulation 
,thia exhibit wu withdrurn and a tramlation o.f pa~ 3 thereof wu 1ub-
1tituted in lieu thereof (R 128). Thia exhibit ii a oertiticate of a 
~iage betnen George :Edward lagle aXld Ugolina Anna. Monti performed 
at the town hall o.f the City of Charleroi on 14 February- 1946. The oer• 
tif1oate wu ade b:y the •registrar• of the City of (Charleroi. 

llra • .Angela. Iturralde Nagle te1tified., by deposition taken on 3 Jul7 
190, that ahe resides in Havana, Cuba.. She :married Ca.ptain George E. 
11.gl• in October 1942 al'ld bu been lcnown u Mrs. Nagle aincl9 that time 
(R 62, Proa Ex 6). !he defeme objected to this deposition am :moved to 
•trike it on the gr-oUXld that Mra. Nagle could not be a witneaa a.gaimt 
her husband. rue motion wu denied (R 62 ). 

It wu •tipulated tha.1. llD.ilF Form. 128 Penonal At.fa.ire Statement, 
elated 19 September 1947. ooh1;ained a true aigil8.ture ot the aocued · 
(Pro• Ex 7'). Thia form wu introduced u Proaeoution E:a:hibit 8 am 
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ahowa Angela Nagle of Ha.Tall&, Cuba, u the wife of accused. It also 
shows a Claaa E Allotment of $160.00 to Mrs. George E. Nagle, Havana, 
Cuba. 

Firat Lieuteriant Dan Moyer, Fina.nee Department, identified War Depart
ment Finano• Department Fora S u being a pay oa.rd pertaining to the ao
cus ed. Thie card am the inf'ormation appearing thereon we.a required to 
be kept 'b7 regulationa. Thia card wu admitted in en.de:nce u Proaecution 
Exhibit }lo. 9 (R 63-66). Thia exhibit 1hon among other thingu (1) 
Angela .Na.gle as wife of accused, (2) that aocuaed drn- pay tor the period 
of Jan"tar;y through .A.uguat 1946, (S) a. Qlaa1 B Allotment of 1150.oo. 

F.dward DoDa.ld Tuttle, Group A., Civilian Censor1h1p Din.aion, A.PO 407, 
testified that in 1946 he waa a captain in the Arrq ot the United State• 
aDl Provost Jlarahal of the • tation in Bad Kisaingen, Ge~. His duties 
included iaauilig puaea tor •1migenoua uiployees am depelldenta.• Pa•••• 
for dependents were iuued upon a.pplioa.tion b7 the head of a. tnil7 am 
proof of dependeI107. The pan form was prepared and the dependent then 
appeared for the purpose of being photographed. · The photograph of the 
dependent wu attached to the pe.a1, after which 1t wu 81 gc.ed ~ the 
Provost Maraha.l for the cOIIUlllmit;y ex>.mmander aDd by the head of the family 
a.pplying for the pasa. Proaecution hhib!'ti 11 1s dependents pua No. 49 
iaaued on 4 Ma;r 1946. This pan bea.ra the signature of Captain Tuttle 
as provost maraha.l and the signature of the aocuaed u the head of the 
family (R 112, Pros Exa 11 am 16). The photograph on this pa.as ia tha.t 
of a. woman who is designated as Mrs. George E. Nagle. 

Station Regulation 210-1, 15 ~ril 1946, entitled aMilitary Community, 
Bad Kissingen General" was reoeived in evidence as Prosecution Exhibit 16. 
It was stipulated that this regulation was a. regulation of the command • 
.Paragraph 5b of this regulation requires dependents to carry local iden
tification card.a. 

Frau Hampel, houaekeeper at the :Wirsing Hotel, testified that the ao
ouaed occupied Room 23 ot the hotel from 23 February 1946 to 1 June 1947. 
She sa.w Lina Monti in the accused's room in the hotel •ma.ey times.• She 
identified Prosecution Exhibit ll as a pass showxi,tQ her by Lina Monti 
(R 101). ' 

4. For the Defeme 

The defense offered no $Tidenoe relative to Speoitica.tion 1 of each.. 
charge. Inasmuch as the accused waa fomn not guilty of Specification 2 
of ea.oh charge the evidence relating to this of.tense will be omitted. 

Edward McGrath, fo:nnerly a first lieutenant in the United States Arrrl:f, 
but now a oiTilian employee ot the A.nrr:,, testified that he reported for 
duty a.t Bad Kiuingen a.bout 24 April 1946. Colonel Turner ,ra.s the oom
·manding officer. About the em of the year 1946 a.Di in December 1946 or 
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Januaey 1947 he wu present a.t Colonel Turner's house for dinner. Eight 
people were present on this occasion including the accused an:l Lil'lA Monti. 
During the evening -

•capt&i.n Nagle, I and the Colonel, and sa.t around and 
ta.lked. The oonveraa.tion went a.long the lines ot ••• who was 
courting whom, and disous,ed most every one we 1cne,r, inoluding 
ourselves.• (R 135) 

~ -We were tt.llcing, air, a.bout the irregularities on the ata.tion 
as .fa.r as social lite was oonoerned, in respect to what wa.s going 
on with tra.uleins, tha.t is the way the conversation came up a.nd 
we went dawn the list in a.n informal way aDi I think th.en, I a.m 
quite aure tha.t we.a the wq Captain Ne.gle' s a.nd IJ.na.• s status ca.me 
in. George planned a. trip to Belgium with Lim.. Believe they-
were talking about getting in, getting over the border, and in 
&nd out of Belgium., I belien. The conversation got around to 
their marital ata.tus. or laok ot it. 

•Q. What was aa.id about the marital ata.tus?
•,A.. I believe the colonel mentioned il1&8muoh as th!'Y weren't, 

did he enoollilter a:q ditfioul t;y getting over the border and ba.ck 
again.• (R 137) 

Mr. McGrath identified Prosecution Exhibit 11 aa a pus shown to hill 
by the acouaed 011 4' Ya.y 1946 &t which ~ the a.coused •sa.id it was from 
Captain Tuttle's office and he needed the paas tor Lina. and showed it to 
me• (R 1:58). · . . 

A oitation awarding the a.couaed the A.rm:/' Commen:lt.tion Ribbon for 
Jlll9ritoriou.s service as Assistant Staff Judge Advocate XII Taotioal Air 
Comma.nd from. 1 November 1945 to 25 August 1946 was introduoed as Defense 
Exhibit B (R 140). 

The &oouaed ira.s warned of his rights as a witneu e.nd elected to re-
main silent (R 141). 

5. Miscellaneous :Mattera 

Jurisdiction over the a.ooused 

The aoouud entered a. plea. to the jurud.iotion of the court claiming 
that the Nationa.l Seouri't7 A.ct ot 1g47 !Public Law 253, 80th Congress, 
approved 26 Jufy 1947) established a 1epara.te a.ir force t.nd for that 
reason the members of the .A.ir Forces are not aubjeot to the .A.rtiolts 
ot War. The oourti ovorruled tnb plea. (R 11). 

the National Seouri"t7 .A.ct ot 194:7 became etteotive on 18 September 
1947 • .The court "Which tried the a.ocused wu appointed by paragraph 19, 
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Speoia.l Orders No. 65, Headquarters United States Air· Forces in Europe, 
7 Maroh 1947. The senteaoe was adjudged on 21 August 1947. The review-
ing authority approved the sentenoe on 9 Ootober 1947. The plea. to the 
jurisdiction of the oourt was therefore prema.ture but we deem it neoea
sa.ry to diaouss the matters of juriadiotion beoa.use the Nationa.l Seourity 
Act beoame effective prior to the approval of the sentenoe by the review
ing a.uthori ty. 

Article of War 2 (a) proTi4ea that •All officers, ••• wa.rrant offioera, 
••• and soldiers belonging to the Regular Anq of the United States J t.11 
volunteers~ from the da.tea of their muster or aooepte.noe into the milite.?7 
service of the United Sta.tea; a.Di 1.11 other persona lmrfully called, 
dr&fted, or ordered into, or to duty or for training in, the said servioe 
•••• are aubjeot to the Articles of War. It is to be noticed that Congreu 
fow:d it neoeaee.ry to apeoifioally exempt peraons under the •Na.val Juria
diotion• from the operation of thia Artiole, with certain exoeptions .110t 
here material• 

In Seotion 201 (b) of the National Seourit;y .lot it ia provided that 
"The National Military Establishment ahall oonsiat of the Department of 
the Army, the Department of the Na.VT, and the Department of the .lir Force · 
••••" Section 207 (a) provides that "Within the National llilitary Estab
lishment there is hereby esta.blilhed an exeouthe department to be known 
as the Depa.rtment of the ilr Foro• •••• 11 And Seotion 208 (o) of the aot, 
a.tter transferring ilr Corps and Arrri¥· ilr Forces personnel to the nn 
ilr Force and continuing under the juriadiotion of the ilr Force other 
personnel now under the authority- of the ~ ilr Foroea. providH that 
"Personnel whose · status is atfeoted by thia subsection shall retain 
their existing commissions, warrants, or enliated atatus in existing 
components of the a:rw,d foroea unless otherwise a.ltered or terai,nated in 

'aooorda.noe with e.xiating lawJ and they shall not be deem0d to ban been 
appointed to a new or different oftioe or grad•, or to have va.oated their 
permanent or temporary appointment• in an • xisting component of the armed. 
foroea, aolely by virtue of a change ot status um.er this aubaeotion. ••.-.* 
It is significant that no n• bod)" of la.w was enaot&d for the discipline 
of the .Air Force nor were i ta peraonnel deolared not aubject to the 

'Artiolea of War. It· 1, therefore oonaidered to be the plain intendmenb ot 
Congreu that personnel of the nswly orea.ted ilr Force are to b• treated 
a.a umbers of the "militt.ey aerrtoe• within the :meaning of that term ill 
Article of War 2 •. In a aense, t.1 tar as military juriadiotion ia eon
oerned, the ten& 11militar,r service" J1A:f be considered as aynoDiYJIOU with 
the term "military Htablialuaem. • except insofar u ns.va.l am marine 
peraonnel .t.re expreHly exoept&d trcn auoh juriadiotion. And thi• 1a •• 
wi thQut re gt.rd u to whether peraonnel of the Air Force a.re •tr&mf'erre4• 
thereto or •continued w:der th• jurisdiction• thereof, for in either cue 
such peracnnel bad been volawlteera or had been l&Wfully called. dra.tted. 
or ordered into or to duty in the •m111t&ey HrTioe, • whiff ,hey •till 
remain. The legal nature ot their oontra.ot (or status) is not changed, 
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for Seotion 208(o) alao proTides tha.t "No auoh change in status aha.11 
alter or prejudice the ata.tus ot any individual ao udgned, •o as to 
deprh• h.illl of~ right, benefit, or priTilege to which he 11lA1 be en
titled Wlder exiating law.• u tu u the legal rights (u distinguiahed 
trom. funotions) of azv individual 1.uigmd to the Air Force from the A.nr/ 
a.re concerned, the oha.nge effected by' the statute ii merely one of redeaig• 
nation of title, or rea.uignment within the milit&ey aernce. (See alao 
Seo. 305{a).) It is apparent, from th& above dieouuion, that one who 
Tolunteer1 in the Air Force attel" the act goes into effect will likewiH 
be subject to the A.rtioles ot War. · 

From. what •• ban aaid above oonoerning the intercha.ngea.b111qr of 
the words ttmilitary- eata.bliahment• and ttmilita.ry aerno•, • then seems 
to be no lega.l reason wey an appropriate Air Fore• offioer may not be oon
aiderad a oommanding officer of •8.DiY diatriot or of~ force or body or 
troops• within the meaning of .A.rtiole of War 8, providing tor the appoint
ment or general oourta-ma.rtial, or wh;y he may not fall within the oategoriea 
deaoribed in Article• of War 9 and 10, providing for the appoin:blent of 
apeoial and 1Ulmll8.ry courta-martial, respecthely. 

Article of War sol pron.de, tor the appellate rertw of general oowt
me.rtie.l oases by the Boa.rd of ReTiew (in some ca.sea by' The Judge J.d.Tooate 
General'• Office - Jlilitu;y Juatioe Divilion) am The Judge Advocate 
General. tbier the National Securiqr A.et this practice "111/J.Y be continued 
with reapeot to Air Force ca.us for an in:lefinite period, wuea, the Seore• 
ta.ey of Defense othenriee directs, for, aiDOe appellate reTiew of general ' 
court-martial ouea arising in the Anr¥ Air Forces ia not a function •u
aipd to or um.er the control of the Comm.anding General, Anrr Air ForC)e•, • 
such tunotion need not be tra.naferred to the Department of the Air Force 
within two years after the effective date of the act, or· at all, unle11 
the Secretary of Defense deems it •neoesaar,y or desirable" for the opera• 
tiona of the Air Force. {Seo. 207(f), Sec. 208(e), an:l Seo. 209.) 

The Boa.rd of ReTiew is of the opinion that e.ll personnel of the Air 
Forces a.re subje~t to the A.rtiolea of War um.er the provisions of the · 
lie.tio:ca.l Seourity Aot of 1947J that the proTiaiona ot this act did not dins\ 
thb Commanding General of the United Sta.tea Air Forcea in Europe (or etl»r 
commanding officers limile.rly situated) of the power to appoint court•• 
•rtial or to reTiew the timing• &Di aentenoea of courts-martial preT• 
ioualy appointed b7 him_and that the appellate procedure provided for in 
A.rtiole of War 50f remains vested in. The Jadge Ad.Tooate General ot the 
Arrrw until such time as it may be transferred to the Department of the 
Air Foroea by- appropriate action of the Seoretar,y of Defense (JA.GF 1941/7021). 

The defe.nae also entered a plea to the juriadiotion ot the court upon 
the ground.a that .A.rticlea of War 95 and 96 a.re unoonatitutiona.l in that 
neither Article set• forth any- apecifio offense and that by" oha.rging tlw 
apeoitic ofteme of bi~ Wld•r-theae articles the J.:rm-,- 1, in fact legi•• 
la.ting (R 12 ). The court properly- oTerruled this plea. r he otfem e of 
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biganw is a violation ot Artiolea of War 95 am 96 (CM 228971, ~. 
l.7 BR 1,3; CM 259005, Poteet, 38 BR 197,207). 

Motion to Eleot and Motions to Strike 

The accused ma.de a motion •to ban the trial judge advocate to eleot 
under which Article o,f Wa.r he will proceed, the 95th or the 96th. n This 
motion was denied (R 15). The defense then moved to strike the charge 
and specification unier the 96th Article of War upon the same gro·u:nds a.a 
stated in his motion to "elect." This motion was denied (R 15,17). When 
this motion was denied the defenae then moved to strike the charge and 
specifications utder the 95th Article upon the grounds stated. In court
martial trials motions to elect are not granted (liCM, 1928, par. 71a). 
In a.rguing these motions the defense counsel stated that the accused was 
bei:og prosecuted twice for the same otfe?Jae t.nd that it a.mounted to 
"double jeopardy• and a "multiplicity.• The specification ct Charge I 
(violation of AJl 95) and Charge II (violation of AJf 96) are identical 
e.m cover the same events aIXl transactions. This is not e.n illegal mul
tiplicity of charges as the as.me facts and circunstanoes may give rise to 
two or more offenses, a:od an officer may be charged with and found guilty 
of violation of the 96th e.n:l 96th Articles of War, although the separate 
offenses stem from the same set of facts (CM 281663, Bind.marsh, 22 BR 
(tTO) 223,2291 CM 323264, Guilfoyle). We conclude that no error resulted 
in denying these motions. 

Unls.wful Search aIXl Seizure 

The defense objected to the introduotion of Prosecution Exhibit 10 
(marriage oerti!'icate of e.ocused and Ugolina Anna Monti) in evidence on 
the ground that it had been obtained by an illegal search and seizure 
(R 74). This document was obtained in the manner set for.th on page 4 
of thi a opinion. The defense also objected to all evidence presented 
by the proiecution which was secured as a result of information obtained 
from the documents alleged to have been unlawfully seized. The court 
treated the latter motion as a motion to auppreH. These objections 
were overruled (R 128). 

The CoJlllll&llding General, U.S. Forces European Theater. iaaued Standing 
Operating Procedure No. 96, dated 25 November 1946, relating to the arrest, 
search and seizure of all persons in the United States Occupied Zone of 
Germany. The portions of this direotive relative to this case are as 
follow• a 

"SECTION I - GENERAL 

l. Purpose. The purpose of thia directive is to establish 
a uniform procedure in the US occupied zone of GeJ'J118.ey tor law 
enforcement agencies to tollOW" in regard to arrest t.nd to search 
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and aei&ure atter arrHt. .Ul US Anq la1r enf'orceJ111JJJt agenoiH 
will be goTerned 'b7 this direc-UTe. · 
· 2. A.uthoritz. .Ul peraona in the US occupied sene et Ge~ 

are aubject to arre1t. He.rch. and aeinn b;y the ~'• laT en
torooment agenoiea except those peraona 1peoitioall7 referred to 
in Category-,. (Par,. Boo III) 

•sECTIOlf II - PRocmmE FCli ARREST, SEARCH AliD 
SEIZmE 

2. Searoh am Sei&ure. a. Before a 1earoh of azq person or 
hia billet or residence la made, tlle law enforcement agent ahould 
han reuollable p-oUilda t(!r belierlng that the peraon subject to 
1ea.rch ha.a property on hia peraon or in his billet or residence. 
the poueuion ot lrhioll. is unla1rtu1.. or ha.a property which is 
needed u e 'lid.em• to eomplete the in.veatigation ot a serious 
oriM. If' either of those ciroU1111tancH e:z:iata am. a search i• 
deemed neoeHU7• the tollcnring procedure ahould. be used. 

b. (1) In the oue of an officer or enlisted :man. oo:a.uzxt 
tor tlie 1earob. ahould be obtained, if' pra.ctioable, troa the per
aon' s comm&.Dding officer. In the oue ot & US oiTUian or .Allied 
oiTilian emplqed by' the US, oonaent 1hould be obtained, it 
praotioa.ble, trom the preaon•a immediate officer auperTisor. ID 
the oue of a dependent, oon.aent tor the aearoh should be obtaimd, 
if pra.otioable, troa the oOllllllaDding officer or otfi e19r aupemaor 
ot the person on whom he or 1be ia dependent. In all ouea, h•• 
ner, some reapomible person ahould be pnaent when the aearoll · 
1a acle. 

(2) In the oue ot en..,-, u:-e~ or neutral red4encea 
wldoh are DOt in Jlilit&.r7 ocapeum.., aearoh.. will be pertonae4 
by" the German. pollM, exeept when an otteilder or Tital eTiden.. 
il\volTed. in. a Hrieu eri.M uy ilu.ppear betore the arrin.l ot 
Genu..n polioe, or wbeD. entry- 1a uoeHa.r,y to prevent tile oom-
miaaion of a aerioua oriM. · 

•sEC'tIOI' Ill • .&PPLICilIOI( 
The proTidom of Wa sta.iidi:ag •pen.ting procedure will 

apply- to all peraom in the US onupied zou et GerMJJT aDd 
the Bremen En.clan. .... 

The deteme requeated the oeurt to take judioiiLl notice of thia 
direotin am it wu shown to the law -...her (R 122,127). There 1rLI no 
ruling b;y the court on this request. The oourt wu authorised to take 
judioial notice ot thi1_ direotin as 1rU the r•Ti.-1.ng authorit;y. Si!IO• 
the court am reTiewing &Uthori't7 "'M7 ha.Te taken judicial ne\ioe ot thia 
direotin we will do so here (CK ~20961, BooDeJ Clf Zl6886. Chaf'finJ CII 
ZOll54, Hutendick. 16 BR (ETO) 137,lU). tlieeTidenoe ahows the.t ~, 
lll&rriage oertiHoate wu obtaimd tro• a room Which had been rented bf 
the aecuaed and where he spent oonaidera.ble tiM. He a.lac permitted 
Lina Monti to oooupy-__ the roo-. Uader suoh oiroU11Sta.noea this room ma7 
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be regarded u e. residenoe of the accused. The Air Inspector conducting 
a.n investigation under the orders of the Commsndin.g ~nere.l ordc9red that 
the document be located and brought to his office. Responsible officer• 
were present at the time the document was obtained. It thus appears that 
the provisions pf Directive 96 were complied with and that no unreasonable 
or unlawful se~roh or seizure occurred in relation to Prosecution Exhibit 
No. 10. Having determined that' no unreasonable or unlawful search or 
seizure occurred it necesaarily follows that the motion to suppress the 
other evidenoe was properly denied. 

Cogy: of a Foreign Document 

The defense objected to Prosecution Exhibit 1 on the grounds tha.t 
it was a copy and not the best evidenoe. This document purports to be 
a copy of a certificate of :marriage between the accused and Ugolina Anna 
Monti ta.ken from the marriage register ("Registres Aux Actes De Mariages") 

•of the town of Charleroi, Belgium. It is certified to be a true oopy-
("Pour Extrait Conf'onne") by M. Escarmur, the custodian of the records 
(•L•EcheTin, Officier de 1 1Etat-Civil"). M. Jean Che.val, an official of 
the Ministry of Foreign Affairs of Belgium. in effect certified under the 
seal of that ministry and as the official designated to ma.lee such certifi
cation ("Le fonctionnaire delegue•) that M. Esca.rmur was the officer in 
charge of the records in question and that his certification was genuine, 
according to law and in proper form ("Vu pour legalisation de la signature 
de M. Esca.rmur •••"). The United States Consul, resident in Belgium, in 
turn certified tha. t the seal of the Ministry of Foreign Affairs and the 
signature of Jean Cha.val was genuine. Attached to this exhibit wa.s a. 
translation thereof into English, which translation wa.s stipulated to be 
a true translation of the document (R 45 ). 

In New York Life Insurance Com a. v. Aronson et a.l (38 Fed Supp 687). 
copies of several o ish birth certificates. authenticated by various Polish 
officers and the Vice Consul of the United Sta.tea a.t Wa.rsa.w, Pola.Dd. in 
substantially the same manner as the narriage certificate in this ease. 
were received in evideno-e over objection. In discussing the admissibility 
of these documents to prove the de.tea or birth therein reoorded, the court 
Sa.id I 

"The basic allegation of the complaint is that the policies 
upon which the annuity certificates were issued were obtained 
pursuant to a misstatement of the age of Tessie Landaw. in that 
her application for the policies recited the date or her birth 
as August 6, 1879, when in fact she was born on February 13, 
1874. 

"The PennsylTania Insure..noe Act of 1921. P.L. 682, seo. 
410(e) 40 P.S.Pa. see. 510(e). incorporated as one of the prort
sions of ea.oh policy, is a.s follows 1 'If the age of the Insured 
has been misstated. the amount payable hereuilder shall be suoh 
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as the premium paid would have purchased at the correct age.• 
· "(1) 'J!be court has had no difficulty whatever in determining 
that Tessie Le.ndaw, the insured, was born in 1874, and not in 
1879, as stated. This fact is established by the deposition of 
her brother, Thomas (Tweia or Tewel anglicized) Rozenthal, a..nd 
by duly certified copies of the birth records of Augustow, Poland. 
By the records it appears that Ta.uba Chaja. Rosenthal was born on . 
February 13, 1874. The uncontradioted testimo!l¥ was that the 
first name, 'Ta.uba.' was the Polish-Jewish equivalent ot 'Tessa.' 
or •Tessi•'• 

"Objection was made to the introduction of the several birth 
records offered and received in evidence, the reason assigned be
inga 'There is no record of the law um.er which these were kept 
or that the person me.king the same was the custodian of the record• 
a.t the time the entry wa.a mad•, or that he was required by la:,r to 
keep such records.• 

11 (2) The objection is without merit, as it undertakes to 
prescribe requirements for the introduction of foreign records 
not specified in either Rule 44 of the Rules of Civil Procedure, 
28 u.s.c.A. following section 723c, or the Federal Act ot 1936, 
28 u.s.c.A. sec. 696e. By Rule 44, an official record kept in 
a foreign state or country may be evid•no•d b7 a. oopy attested 
by the officer having ousto~ of it, accompanied by a. certificate 
that such officer has the custody of it, the eerti.fica.te beillg 
made by the secretary- of embassy, consul ••• or by a.ey offioer 
in the foreign urvice of the United Sta.tea ::.sta.tioned in the 
foreign state or country in which the reoord ia kept, a.lld au
thenticated by the seal of his office. _The Act of 1936 is sub
stantially of lib import. The reoords in the instant oa.se were 
first attested by the Registrar of Vita.l Statistics of Non
Christia.n Denominations, with his seal of offioe attached. The · 
authenticity of the Registrar's signature a.Ild,seal, am tha.t the 
birth certificate had been issued in aocordame with the pertinent 
Polish laws, wu certified umer his sea.l of office by the County 
Commissioner· August01r;- 11?ld, in turn, the genuineness of the sig
nature and seal of the County Comm1ssioner of Augustow, alld that 
the dooum,nt had been issued in accordance with the proper laws, 
was certified Uilder the signature of the Governor's Agent• and 
the seal of the Governor of the Province in which Augustow was 
situated. And further, the Chief of Department of the Ministry 
of ·the Interior of Poland certified to the genuineness of the 
signature of the representative aIJd seal of the Governor of 
Bialystok Province. And, fina.lly, the Vice Consul of the United 
States at Warsaw, Poland, Ullder his seal, certified tha.t the 
signature of the Aoting Minister of the Interior is true and 
genuine a.nd that he was duly authorized to perform suoh acts. 
In view of these certifications, the reoords were properly ad
mitted um.er the requirements of Rule 44 a.nd. the Act of 1936, 
&Ild common 18.11'. • 
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In Barber v. International Company (73 Conn 687, 48 A 758, 764) the 
colll"t in discussing the mode of a.uthenticating official copies of foreign 
docwmnts at OOJIIDlOD law sa.ida 

"Wheth•r there has been a proper authentication of foreign 
ones (offioia.l copies of documents fowxl in foreign registries 
or public offioea) must, therefore, be determined by the courts 
as occa.sion may nquire, in suoh ou~a as arise, under the guide.nee 
furnished by the rules of ~ommon law or the usages of nations. 
The object of a:rr:, such authentioation is to afford satiafa.otory 
evidence that the documnt offered ii in fact oertitied. by- the 
official custodian of the original of' which it purports to be a 
copy, huing due authority to make such oertitioation. ~ evi
dence is sufficient tor this purpose which is oa.loulated to gin 
reasonable assurance of the facts in question. Of this na.ture 

-is whatever legitimtel1 tends to prove that th" document was 
obtained trom the office where the original is keptJ that the 
signature of the oertiticat• was made by the individual whose 
IIUlllS is thua subscribedJ that he held, at,.the time, the official 
position indicated by his subscription, a.xd that it was one of 
the tunotions of those holding that position to certify to 
such copies •••• It is difficult am expensive to produce oral 
testimoey- to the points, and hardly less so to resort to written 
depositiom. ••• It is also ODe of the proper and essential 
functions of' consuls, w:xier the rules of international law, to 
a.id in the authentication of' doo"l.m9nts of foreign origin, for 
use in their· own country. ••• 3 Calvo, Le Droit In-tarnationa.l 
(5th F.d) sec. 1423. ••• The notarial oertifica.te.(affixed to the 
copies in question or a. note.ry- publio of' London, England) tended 
legitimately to identify the signature of Mr. Cleave (the a.aais
ta.nt registrar of joint-stock companies ha.Ting custody of' the 
original), and to eata.blilh his official character. Tho oer• 
tif'ioa.te under the seal of the American oonsula.te (a.t London) 
tended legiti.IDa.tely to establish the official oha.re.oter of the 
note.ry-. Ea.oh officer wa.s a.oting in a Dl&IlDer conformable to the 
u.sa.gea of nations. The proof ma.de was therefore calculated to 
give reasonable assurance that the document certified was a 
true oopy of an original oontra.ot on file in the office of the 
Registrar of joint-atook oompa.niea, a.nd oonstituted pri:ma facie 
evidence of those facts." (Parenthetical statements supplied.) 

.. 
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We believe that Prosecution Exhibit l was duly certified to be a true 
copy of.the record of marriage of accused a.nd_ U~oli:ia Anna Monti on file 
in a foreign public office and that such certification was sufficiently 
authenticated to be acceptable in evidence under the principles set forth 
above. Official records of births, deaths and I:Ja.rriages, foreign as well 
as domestic, have generally, without the aid of statute, been received as 
proof of the events which gave occasion to the making of them (Duncan v. 
United States, 68 F (2d) 136,140; New York Life Insurance Company v•.Aronson, 
supra; Bozicevich v. Kenilworth Mercantpe Co., 58 Utah 458, 199 Pac 406,467, 
17 A.LR 346;. Runt v. Supreme Counci. 1, 64 :Wdch 271, 31 Nl{ 576; Kearney v. 
Thomas, 225 NC156, 33 S.E•. (2d) 871; Burnaby- v. Baillie, LR 42 Ch·D 283, 

. 296). In the instant case, the official character of the marriage record 
in question was directly established by the testimoey of the custodian to 

•the effect that the law of Belgium required the registration of all 
~rriag~s. Ne need not, therefore, launch upon a discussion as to whether 
any leaser degree of proof in this respect would satisfy the provisions of 
28 u.s.c., p95 .! (see New York Life Insurance Co. v. Aronson, ~). 

Properly certified and authenticated copies of such records, although 
secondary- evidence as compared with the originals, are not within the ex
clusionary operation of the best evidence rule, for the courts, recognizing 
the practical and technical diffioulties inherent in a requirement that 
the originals of pubHc records be produced, particularly where they are 
lodged in depositories beyond the jurisdiction of the forum, have determined 
that the desired attainment of the ends of ju.stioe would not be materially 
endangered by placing reliance upon certifications made by public officers 
under circumstances where a motive for controverting the truth could harqly 
be anticipated (Kearney v. Thoma.a, supra; CM 262042, Pepper, 5 BR (ETO) 
125,152). We might also point out that proof of marriage by official record 
is not, in relation to testimonial proof by one who had witnessed the event, 
a seconardy method of establishing the ceremony. Both record and oral proof 
are of a primary evidential nature and neither is to be excluded, under the 
beat evidence rule, by reason of the availability of the other {Wigmore on 
Evidence {3rd Ed.) s. 2088). 

Jurisdiction of the Offense 

The defense contends that the court-martial sitting in Germany was 
without jurisdiction to try the accused for the offense of bigeJizy' because 
the alleged bigamous marriage occurred in Belgium. This contention is 
without merit. The court had jurisdiction over the aocu.sed as we have 
heretofore indicated. Courts-martial, unlike civilian courts, are not 
confined to territorial limitations and can try-persons subject to their 
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jurisdiotion for e.n offense which oonstitutea a. viola.tion of milita.r;y 
law irrespective of the pla.oe where the offense ooourred (CK 324235. 
Durant, Perlstein v. United States et a.l, 57 F. Supp. 123• a.f'firmed 
161 F (2d) 167, certiorari denied, 328 U.S. 777J Winthrop'• Milita.ey 
Law and Preoedenta, Vols. l a.nd 2. Reprint 1920. Ch. VIII, pp. 81,82. 
83). 

Wife Testifying Age.inst Husband 

Tbs defense moved to a trike the deposition of Angela Iturralde Nagle 
(Pros Ex 5) on the ground that e. wife wa.a an inoompetent 1ritness against 
a husbam. 

The Manual tor Cotrta-Mt.rtia.l. 1928, prorideu 

"Wife am husb&Di ma:r teatii'y" in favor or ea.oh other withou-t 
limit&tionJ but unless both oonaent, neither wife nor husba.nd 
ia a competent witnesa again.at the other, except aa tol1GW111 
A wif'e Jl81' teetit;y age.inst her huabam without h!s oonsen~ when
ever she is the individual or one or the indiTiduala injured by 
a.n off'enae oha.rged &gain.st her huaba.m. Thus in auoli ca.aea &I 
bodil7 injuriea infiioted by- hia upon her. bi~, pol;ygam;y, or 
unlawful oohabitation, t.bandomaent et wife and oh.ildren,. or ft.Uure 
to eupport tho.. or using or tramporting her for 'llhi te alave'' 
or immoral purposH, the wife may teatit,y age.inst her huaband.J 
but she can not be compelled to do 10.•. 

(Par 12~, 14C1l, l928J eee also 28 u.s.c. 633.) 

In contemplation of lt.w a witn•••• whose deposition ht.a been taken, testifies 
when the depod tion is &d.:mi tted in evidence &nd not when the depoa i iiion is 
taken (CK 210942, MoDone.l.d, 46 BR 1.11). The Boa.rd of Rerln 1a ot the 
opinion tha.t when Angela. Iturra.lde Nagle gt.Te her deposition am permitted 
it to be presented to the ool1rt without making a:ny- objeotion she eleoted 
to testify a.gaimt her husba.m and this being a biga.m;y o&se her testimoJ:11' 
wa.a oompetent evideme. 

Speoitioation l or Charge I am Speoifioa.tion l ot Cba.rge II 

These specifications a.llege the otfense or bigam;y in rlolation or 
Artiolea of War 96 e.nd 96. 

"Bigu:y- is willfully- a.Di lcn.owingly- contra.oting a. aeoond 
:marriage where the oontra.oti:cg party knon that the first 
ma.rriage ia still subsisting" (CK 258630, Reynold•• 5 BR (ETO) 

. 259,263). 

Thia ofteue he.a long been recognized aa ,. rlolation ot Article ot War 95 
aa well as a Tiolation ot Article of lfa.r 96. The esunti&l elementa of 
the offenae a.re a 
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(1) A Ta.lid marriage entered into bf the aoouaed prior to 
and undiuolved at the time ot the eeoond aarriage•. 

(2) Survinl of the t1rat apowi•, to th• lo:wwledge ot the 
aoouaed. 

(3) A sublequnt mrriag• to a different apeuse. 
. 

The :marriage ot aoouud to .lngela Iturralde Na.gle on 31 October 1942 
was eatabliahed by a dul7 authentioated OOPJ ot their marriage oertitioate 
am the teatimoxi;y or Angela Iturralde lagle. Mrs. Nagl•'s testim.oey also 
eata.blishea th&t ahe wu alin at the tilll8 of trial. A J1&rriage onoe oon
traoted 1a presumed to oontinue in the absence of proef ot de&th or legal 
diuolutio:a. (Tatum, a~ra). That the accused knew that Angela I~ralde 
Nagle wu a.lin was s own by the ad:raiuiom · or the aoouaed to his friends, 
the pay- oud,War Depa.rt.men-\ Flnano• D~rtment Form 3, and the .AJ:F Peraon.9.l. 
Affairs statement, both of which 1h01r Angela Nagle of Ha.Tana, Cuba, u his 
wife. The p&y- oard ahon that aoouud wu p&id for the months of January 
1946 through .August 1946 and that a Cla.u E Allotment ot $150.00 waa paid 
duri.D-g theH months. The .AJ:F Personal Affair• Statement ot aoouaed (Proa 
Ex S) 1hon a Clau E allo"tlllllll\ ot $150.00 to Jlra. George E. Nagle, Havana, 
Cuba•. 

The marriage ot the- aoouaed Ugolina Arma Monti on 14: Februa.?"7 1947 , 
was shown by the reoorda of th• Citr of Charleroi, Belgiwa, u nll u b;r 
the teatimo~ ot one_ of the attending witne.uea. 

Speoifioation 3 of Charge I and Speoifioation 3, Charge II 

It wa.a stipulated that the aocuaed signed the dependent's pua ut 
forth in theH speoifioationa. Thia pa.a• wu tar ~. Georp E. lfagle. 
Thia pass was in the posseaaion of IJ.na Monti and the aoouud told Jlr. 
lCoGrath that he needed this pass for Lina. Dependent puses were a\lthor• 
bed by- the oOlllDlunity oOJJJJD•nder and i&1ued b;r the proToat 111&:rahal. The 
infol'Jlation on the pe.u was obrloualy talH. The legal wife ot the accused 
was in Cuba. The pus wu in Lina Monti'• poueuicn and the aoouaed stated 
it was for Lim.. There ia no eTid•no• ~t this pa.u wu _eTer preaented 
or shown to the 00J1111tunity commander. Hawenr it wu iuued b;r the proTost 
:marshal acting tor the o amaunity oollllll&.Dder. The pus wu iaaued tor tu 
purpoH of pendtting the person whou picture appeared thereon and who 
was desi&D.Q.ted as Yrs. George E. Nagle to enter and leave the military 
oom:nunity. The right of e.~ person to enter er leave this oommunit, was 
Wlder the direction of the eommuni tr oommuider. Under auoh oirol.1B8t&noe& 
it oan properly be inferred that the statement• appearing on the dependent'• 
pas a were made for the purpose of deoeiTing the oommunity oollllllf.l.Zlder rela.tiTe 
to the right of thia penon to enter and leave the community. The securing 
ot this pass ·from the provost marshal by- supplying fa.lee information was 
tant8lll0unt to making false representations to the community ooJIIJD8llder at 
the time the paas was obt&ined (Cll 315736, Riaoli). 

The defem e attempted to show tbat the comm.unity- 0 Ollml8.Ilder knelr of 
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the aoouaed's marital status and for that reason the statements appee.r
illg on this pas• could not deceive him. The evidence adduced by the 
defeme i:cdicatea that in December 1946 or Janua.ry 1947 the community 
commander knew of accused's marital status. The pass in question wa.a 
issued on 4 May 1946. There is no evidence to shaw that the co:mmuni.ty 
oonmia.mer had knowlede;e of a.ccuaed'• marital statua ..t the time the pass 
wa.s issued. We conclude that the aooused signed the dependent's pasa 
with intent to deceive the community commander -.nd that the pass contained 
material fa.be statemerrll and that the .. COWied knew that the statements were 
falae. 

6. Records of the Department of the ~ show the accused to be 
36-7/12 years of age and •rried. He graduated from the Uninrsity ot 
Wa.shington with an LL.B degree in 1~36 a.rxl enge.ged in the pra.ctioe of law 
at Seattle, Washington, from 1936 to 1$42. He wu i:cducted into the ArfJIY · 
on 7 March 1942. He atteJJded Air Force Officer• Candidate School aJJd 
upon graduation was ..ppointed and oanmiasioMd a ·tempor&cy second lieu• 
tenant, Air Corps, Arm:, of the United States, on 28 October 1942. On 
20 July- 1943 he was promoted to first lieutenant and on 27 June 1944 he 
was promoted to captain. He graduated from the Judge Advocate' 1 School 
on 11 July 1944 alld on 6 Septem.blr 1944 he was detailed to The Judge 
Advoeate General'• Department. H11 efficiency reports a.verage •i:xoellem.. • 

7. The court was le ga.ll;y oonstituted and had juriediotion over the 
a.ooused and of the offemes. No error• injuriously a.ffeoting the aubste.n
tial rights of the a.oeuucfwere_committed during the trial. The Boa.rd ot 
Review is of the opinion that the'-reoord of trial is lega.lly aufficient to 
aupport the timings of guilty and th&-aentenoe. and to we.rrant oonfinna.tion 
of the sentence. Disnd.s sa.l is malldatoey upon oonviction or a' violation or 
Article of War 95 a.Di ..uthorized upon conviction of a. violation ot Article 
ot liar 96. 

Judge Adv~ca.te 

Judge A.dvooa.te 
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JAGK • CM 326li7 lat Ind 

jAOO, Dept. ot tha J.rm:y~ WashiDgton 25, D. C. JA~' f 

TOa The Seorett.17 ot the Army 

1. Pura'U&ltt to Exeoutin Order No. 9556, dated 26 Mq 1945, there 
are tranamitted herewith for your aotion the recori ot trial and the 
opinion of the Board ot Review in the cue ot Captain. George E. Nagle 
(0-33217.7), Air Corps. · 

2. Upon trial by gttneral court-•rtial thi• o.f'f'icer wu foun:l 
guilty of big~ and of signing with the intent to decein the oom
munity comma.Ilder a.t Bad Kiuingen, Gel"JU.ll1, a dependent'• pa.a1, whioh 
pau contained material statements whioh were known by a.ocuaed to be 
false, ea.oh offeme in viola.tion of Article• of Wa.r 95 and 96. No evi
dence of previoua colffiotions waa introduced. He was sentenced to be 
dismiued the aer'rloe, to forfeit all pay and.. allo.-anoes due or to be
come due, and to be confined a.t hard labor a.t such pla.ce a.s the review
ing authority might direct for om ~ar. The reviewing authority ap
proved the sentence and fonra.rded'the record ot tria.l for aotion under 
Article of War 48 with a recommendation th& t the unexeouted portion of 

· the aentenc~ relating to confinement be remitted. 

3. A. summary of the evidence may be found in the aooompa.nying 
opinion of tha Boa.rd of Reviw. I oonour in the opinion of the Boa.rd 
of Revimr that tlw record ot tria.l is legally sufficient to support 
the fil:ldings of guilty and the sentence am to wa.rra.nt confirmation 
of the sentence. 

On 31 October 1942 the accused ma.rried Angela Iturralde. While 
this marriage existed a.nl on 14 Febru&ey 1946 the accused married 
Ugolina Ann& Monti a~ Cha.rleroi, Belgium, thua committing.big~. 

On 4 May 1946 the accuaed secured a. dependent' a pau for Ugolina. 
Monti um.er the name of Mrs. George E. Nagle.· Thia pasa wu issued by 
the provost :marshal acting for the oommunity- commander a.t Bad Xiuingen, 
Germa.ny. The accused signed this pan knowing it oonta.ined :rna.teria.l 
sta.temexrts which were false, lrhioh statements were intended to decein 
the community- oOllllll&Dier relative to Ugolina Monti's right to enter and 
lea.ve thl ooJDllll.Ulity- u a dependent ot the a.oouaed. 

4. I recommend that the sentence be oonfirmed but that tha oonf'ine• 
ment a?ld forfeitures a.djudged be remitted and •• thus modified the un- · 
tenoe be oarried into execution. 
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5. Inolosed is a. form of action designed to carry into execution 
the foregoing reoommendation should it-meet with your approval. 

BM J26lh7 

\ 

THO.MAS H. GREEN2 Inola 
1. Record of tria.l Major General 
2. Form of a.otion The Judge Advocate General 
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DEPARTMENT OF THE ARMY (179)
In the O.ffice of The Judge Advocate General 

Washington 25, n.c. 

JAGH CM 326170 5 January 1948 

UNITED STATES ) UNITED STATES ARMY Yll.ITARY 
) GOVER.J.1/AENT IN KORF.A. 

v. ) 
) Trial by G.C.M., convened at 

Captain PURCELL R. DAVIES ) Seoul, Korea, 4 O::tober 1947. 
(0-244801), Infantry ) Dismissal and total forfeitures. 

OPINION of the BOARD OF REVIEW 
, HOTI'ENSTEIN, O'BRIEN, and LYNCH, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge_Advocate General. 

2. The accused was tried upon the following Charge a:rrl Specificati~n: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Captain Purcell R. Davies, 500th 
Transportation Railway Grand Division, United States 
Army Military Government in Korea, having taken an 
oath in a trial by General Court-M:lrtial of Chief 
Warrant Officer James R. Baldwin, that he would 
testify truly, did at Seoul, Korea, on or about 28 
August 1947, willfully, corruptly and contrary to · 
such oath, testify in substance that ..Chief Warrant 
Officer Baldwin and Captain Hansen were in his 
quarters but no argument between Baldwin and Hansen 
took place, and that they were on friendly terms 
when they left his·room at his request; that Captain 

.-Hansen returned to accused's room but that no other 
person returned or entered the room while Captain 
Hansen was present. That accused ,did not thereafter 
carry on a conversation with Chief Warrant Officer 
Baldwin. That Captain Hansen only remained a fgw 
minutes in the room, which testimony was a material 
matter and which he did not then believe to be true. 



(180) 

He pleaded not guilty to, and was found. guilty of, ~he Charge and Speci
fication. No evidence of previous convictions was.introduced. He was 
sentenced to be dismissed the service and to forfeit all pay and allow
ances due or to become due. The reviewing authority approved the sentezx:e 
and forwarded the record of trial for action under Article of War 48. 

3. Evidence for the prosecution: 

The evidence pertinent to the findings of guilty is substantially 
as follows: 

Accused is in the military service and was a member of the 500th 
Transportation Railway Grand Division (R 21). On 28 and 29 .A.ugust 1947 
Carolyn Gallamore acted as reporter in the trial by general court-martial 
of Chief Warrant Officer James R. Baldwin, and as such was sworn as 
reporter by the trial judge advocate, a Captain McAuliffe. Miss Gallamore 
identified Prosecution's Exhibit A as an exact transcription of the trial 
in Baldwin I s case. She stated that the· original had been sent to The 
Judge Advocate General in Washington, D.C. The prosecution iniroduced 
Prosecution's Exhibit A into evidence with the request that it be with
drawn at the end of the trial. The exhibit was admitted without objection 
by the defense. (R 7). 

The following stipulations relating to the trial of Chief Warrant 
Officer Baldwin were agreed to by the prosecution., defense, and accused: 

"* * *On 28 August 1947 a general court martial was convened at 
this command by order of Brigadier General Helmick; that that 
court held a session on the 28th and 29~h of August 1947 for the 
trial of the United States versus Chief Warrant Officer James R. 
Baldwin; and that that court consisted of the following: Colonel 
Terrill E. Price, Cavalry, President and Law Member, Lieutenant 
Colonel Archibald w. Melchior, Infantry, Lieutenant Colonel Seth , 
Wiard, Ordnance, Lieutenant Colonel Harry D. Bishop, Field Artillery, 

· Lieutenant Colonel Charles A. Stanley, Signal Corps, Lieutenant 
Colonel Matthew Thompson, Air Corps, Lieutenant Colonel Camille H. 
Duval; Coast Artillery Corps, Major John L. Ryan,· Jr, Quartermaster 
Co:rp s., Captain Leona.rd H. Sims Jr, Coast Artillery- Corps, First 
Lieutenant Harold M. Ward, Corps of Engineers, Captain Dennis P. 
McAuliffe, Field Artillery., TJA, First Lieutenant George J. Reuss., 
Infantry., Assistant TJA, Captain Stanley F. Parr, Infantry, Defense 
Counsel., Captain Thonas M. Johns., CMP, Assistant Defense Counsel, 
and Major Denny F. Scott, Special Defense Counsel.* * *" 

* * * 
"***if Captain Dennis P. McA.uliffe, 026609, FA.., were Present in 
court at this time he would testify in substance as follow:s: that 
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he was the duly appointed Trial Judge Advocate in the case of 
the United States versus Chief Warrant Officer Baldwin, August 
28th and 29th, 1947; that in performance of his duty as Trial 
Judge Advocate that he administered an oath to Captain Purcell R. 
Davies, 0244801, 500th Transportation Railway Grand Division, 
the oath in words being, 1You swear that the evidence you shall 
give in the case now in hearing shall be the truth, the whole 
truth and nothing but the truth, so help you God, 1 and that further 
after administerine that oath to Captain Davies, Captain Davies 
took the stand as a witness in the case of the United States versus 
Chief Warrant Officer Baldwin and that in response to the questions 
propounded him by Captain McAuliffe as Trial Judge Advocate as 
appears from Prosecution Exhibit A that the accused in this trial, 
Captain Purcell R. Davies, answered as appears from the record in 
Prosecution Exhibit A. 11 (R 8) 

and 

"* * * in the previous trial of Chief Warrant Officer James R. 
Baldwin there was charged a violation of' the 93rd Article of' 
Vlar; that Specification l of Charge I reads as follows: tin 
that Chief Warrant Officer James R. Baldwin, 500th Transporta
tion Hallway Grand Division, United States Aney Military Govern
ment in Korea, did, at Seoul, Korea, on or about 1 August 1947, 
with intent to do hm bodily harm commit an assault upon Captain 
Eugene J. Hansen by willfully and feloniously biting off' a part 
of the lobe of the right ear of Captain Eugene J. Hansen.• The 
Specification of Charge II, Violation of' the 96th Article of 
War, reads as follows: 'In that Chief 'i"arrant Officer James R. 
Baldwin, 500th Tra;nsportation Railway Grand Division, United 
States Arm:, Military Government in Korea, was, at Seoul, Korea, 
on or about l August 1947, drunk and di~orderly at the Junior 
Officers Barracks, APO 235., The Specification of' Charge III, 
Violation of the 63rd Article of War, is as follows: 1In that 
Chief Warrant Officer James R. Baldwin, 500th Transportation 
Railway Grand Division, United States Army Military Government 
in Korea, did, at Seoul, Korea, on or about l August 1947, behave 
himself with disrespect toward Captain Purcell R. Davies, his 
superior officer, by saying to him "you are a son of a bitch" 
or words to that effect.' And that the court found on those 
charges and specifications: to the Specification of Charge I 
and Charge I, not guilty; to the Specification of Charge II and 
Charge II, guilty; to the Specification of Charge III and Charge 
III, not guilty. * * *" (R 29,JO) 

Accused's testimony at the previous trial was read to the court. 
In substance he had testified that at 6:45 on the evening of 1 August 
1947 he went to the Officers' Lounge of the Railroad Grand Division and 
stayed there for about an hour and a half. There were also in the lounge 
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Captain Hansen, Mr. Baldwin, Lieutenant Stokes, Lieutenant Parker·and 
Captain Chambers. Accused admitted he was drinking beer and whiskey 
while in the lounge. After leaving the lounge he went to his room with 
Mr. Baldvrin and Captain Hansen. After being in accused's room for ten 
minutes Baldwin and Hansen left at accused's request. While Baldwin and 
Hansen were in accused's room the conversation was of a friendly nature 
and Baldwin and Hansen appeared to be on friendly terms when they left . 
(R 9,10). Accused did not recall "any further exchange,ll'with Mr. 
Baldwin that evening (R 12). Approximately fifteen minutes later Captain 
Hansen re-entered accused's room holding a handkerchief to his ear and 
11 blood was dripping. 11 Nobody entered the room with Hansen on the second 
occasion~ Accused did not remember whether Baldwin appeared in the room 
during Hansen's second visit. Accused also testified that he did not 
recall anybody calling him a 11 son-of-a-bitch, 11 and that he did not remember 
telling a.ey-one not to call him 11a son of a bitch" (R 10). A.ccused could 
not honestly say that at any time on or about 1 August 1947 Baldwin called 
him 11 a son of a bitch." He denied that any enlisted men came into his 
room and did not remember whether Captain Hansen was given first aid in 
the room. He would have known if other people had come in his room with 
Captain Hansen and mne came (R 11,12). 

Technical Sergeant Harry B. Crouch testified that on the evening of 
l August 1947 he was in his quarters at the Headquarters Building. His 
quarters were on the ground noor and officers• quarters were on the 
second floor (R 14). Between 10:00 and 10:30 Lie11te:nant Raines asked 
him to came upstairs to. give 11a hand with a couple of drunks. 11 (R 15) 
Crouch and Captain Chambers went upstairs. Crouch 'found Captain Hansen 
in the hallway and took him into accused I s room. At the time Captain 
Davies was the only other person in.the room (R 15,16). Captain Hansen's 
ear was bleeding and Crouch pressed a cloth against the ear to stop the 
now of blood (R 16). 

A few minu.t~~ after Crouch and Hansen entered accused's room Captain 
Chambers and Mr. Baldwin also entered (R 16). At one time Crouch heard 
accused say, "don't call me a son of a bitch. 11 (R 17) On cross-examination 
Crouch reiterated that Mr. Baldwin was in the room and not at the threshold. 
However, accused was not facing the door (R 19). 

Captain George E. Chambers testified that on the evening of l August 
1947 at about 2215 hours he went to accused's room. 17hen he entered there 
were P:esent accused, Captain Hansen and Sergeant Crouch (R 22). His 
attention was called to Captain Hansen because there was blood on the 
latter's.shirt, neck, and ear, and Sergeant· Crouch was applying a wet 
rag to his ear (R 22,23). Accused was sitting on his bed and 'when Mr. 
Baldwin came u~ t~ the door o~ the room accused told him to stay out · 
(R 23). Baldwin took exception" to accused's direction however 
Captain Chambers did not hear Baldwin call accused "a so~ of a bi~ch. 11 
(R 23,24) 
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Captain Eugene J. Hansen testified that on the evening of 1 J~ugust 
1947 he was in the Officers' Lounge of the 500th Railway Grand Division 
with accused, Mr. Baldwin, and Lieutenant Parker. :mile there Hansen 
had some words with Mr. Baldwin (R 26,27). When Hansen left he went to 
accused's room where accused had preceded him (R 26). IDrile Hansen was 
talking with accused Baldwin came to the room and used abusive language 
toward Hansen (R 26). Accused told Baldwin to leave and Baldwin then 
started to use abusive language toward accused (R 26). Hansen could not 
remember the content of the abusive language. Accused then told both 
Hansen and Baldwin to leave (R 26). Hansen an::l Baldwin left the room 
and in the hall engaged in a fight. Hansen testified that he did not re-
enter accused I s room that night (R 25, 28) • • 

4. Evidence for the defense: 

Accused elected to testify in his own behalf substantially as 
follows: 

He had been in the military service more than twenty--five years am 
had never been court-marti.aled. He recalled the testim.oey he had given 
at the court-martial of Chief Warrant Officer Baldwin and would not 
change his testi.moey in that case in aey respect inasmuch as he related 
what he actually had seen and remembered. 

Major Robert N. Carl testified that accused's truthfulness had never 
been questioned in his presence. 

5. Accused stands convicted of perjury in that at the trial of Chief 
Warrant Officer James R. Baldwin he, willfully, corruptly, and contrary to 
his oath testified in substance that Baldwin and Captain Rs.nsen were in 
his quarters but no argument between Baldwin and Hansen took place, and 
that they were on friendly terms when they left his _room at his request; 
that Captain Hansen returned to accused's room but that no other person 
returned or entered the room while Captain Hansen was present, that accused 
did not thereafter carry on a conversation with Chief liiarrant Officer 
Baldwin, and that Captain Hansen only remained a few minutes in the room. 

The elements of proof ~ perjury are as follows: 

11 Proof.-(a) That a certain judicial proceeding or course of 
justice was pending; (b) that the accused took an oath or its 
equivalent in such proceeding, or course of justice, as alleged; 
(c) that such oath was administered to the accused in a matter 
where an oath was required or authorized by law, as alleged; (d) 
that such oath was administered by a person having authority to 
do so; (e) that upon such oath he gave the testim.oey alleged; (f) 
that such testimony was false, and material to the issue or matter 
of inquiry; and {g) the facts and circumstances indicating that 
such false testimony was willfully and corruptly given." (Par 149!, 
MCM 1928) 
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The usual method of proving p2rjury involves the introduction in evidence 
of the record of trial of the case in which the perjury is alleged to have 
been cor.i.'llltted. ?rom the record of trial of that case the court in the 
instant case and the Board of Review on review may find elements (a),(b), 
(c),(d), and (e). In addition the materiality requirement of element (f) 
may be found only by reference to the record of the former trial. The 
record of former trial, too, constitutes a circurnstan::e from which element 
(g) may be found. 

In this case there has not been adherence to the usual method of 
proving perjury. The former record of trial was introduced into evidence 
with permission to withd.raw it at the end of the tria~. The record of 
trial in the former case has not accompanied· the record of trial in this 
case. _The testimony of this accused in the former case is, however, set 
forth verbatim in the instant record, as are also the composition of the 
court, the name of the accused, the dates on which the former trial was 
held, the fact that the trial judge advocate administered an oath to this 
accused prior to his testimony in the form.er case, and the issues tried in 
the former case, There was also testimony that the record of trial in the 
former case, United States v. Baldwin, was for.varded to the Office of The 
Judge Advocate General. There has been found in the Office of The Judge 
Advocate General general court-martial case CM 325476, Bal~. It has 
been determined beyond peradventure of doubt that this is the case in 
which was committed the alleged perjury attributed to the accused in 
the instant case. A fortiori, the copy of a record of trial introduced 
into evidence and withdrawn in the instant case was a copy of CM 325476, 
Baldwin. Under the circu...'llstances outlined this Board may utilize the 
record of trial in CM 325476 in its determination of the existence of 
elements (a),(b),(c),(d), and (e), the element of materiality required 
in element (f), and in its examination of the circumstances surrounding 
the alleged false testimony. 

Examination of the record of trial in this case and the record of 
trial in CM 325476, Baldwin, shows that a legally constituted general 
court-martial, with both the members of the court and the personnel of 
the prosecution having been duly sworn, was engaged in the trial of Chief 
Warrant Officer Janes R. Baldwin who was being tried for aggravated 
assault upon Captain Eugene J. Hansen, in violation of Article of war 93; 
being drunk and disorderly, in violation of Article of War 96; and dis
respect toward the accused in the instant case, in violation of Article 
of ~·{ar 63. In the course of the trial accused was sworn as a witness by 
the trial judge advocate and testified. . ' 

Baldwin's trial arose from certain events which occurred on the 
evening of 1 August 1947. The evidence adduced by the prosecution as to 
those eve:1ts shows t?B't, on the evening of 1 August 1947, accused, Baldwin, 
and Captain Hansen nth other officers were in the Officers• Lounge of the 

. 500th Railway Grand Division. Accused left the lounge and went to his 
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room in the same building. He was followed there by Captain Hansen 
and shortly afterward by Baldwin. Baldwin was abusive to Captain Hansen 
and later to accused. Accused asked both Hansen and Baldwin to leave. 
Hansen and Baldwin left and in the hall had a fight. Sergeant Crouch 
found Hansen in the hall with his ear bleeding and took him into accused's 
room, where they were joined in a few minutes by Captain Chambers, and · 
shortly thereafter by Baldwin. After about fifteen minutes all but accused 
had left the room. Hansen denied that he came back to accused's room 
after he had been asked to leave. Accused in his testimony at the former 
trial stated that Hansen did re-enter the room. 

At the former trial accused testified that after he had left the 
Officers' Lounge for his room on the night of l August he was joined by 
Hansen and Balchrln; that there was no argument in his room, ani that 
Hansen and Baldwin left his room amicably. This testimony is at variance 
with that given by Hansen at the instant trial. Hansen• s testimony., how
ever., lacks the corroboration required by law. 

Accused also testified that when Hansep returned to his room he was 
unaccompanied. Accused would have known if others came to the room but 
no one came except Captain Hansen. Accused I s testimony is susceptible 
to but one inference., that while Hansen was in the room no other person 
entered it. In fact three other persons came to the room., one of them 
being Baldwin. Baldwin was on trial for being drunk and disorderly on 
the evening of l August 1947. The court was entitled to know his conduct 
and demeanor during the period in question. Accused's denial of seeing 
other persons in his room when Hansen re-entered the room when, in fact, 
Baldwin among others was there constituted false testimony as to the issue 
of Baldwin's behavior at a time when that behavior was in question. In 
this sense accused's false testimony was material. From the circumstances 
accused nay be charged with the knowledge that his testimony was false 
and hence willful and corrupt (Wharton's Criminal Law., 12th Ed., Vol II., 
Sec J.512). 

Accused also testified that he did not recall any further exchange 
with Baldwin after the latter left accused's room with Hansen. In sub
stance he denied having any further conversation with Baldwin on the 
evening in question. There was testimony by one witness that at some 

. time during Balchvin' s second appearance in the room that accused said., 
"Don't call me a son of a bitch." It was not shown, however, to VJhom 
accused addressed these words. Another witness, Captain Chamber,s·~ 
testified that accused told Baldwin not to enter the room. Chanfuers 
took steps to see that Baldwin returned to his own room. The circumstance 
that accused had previously, by his own admission, ordered Baldwin to 
:leave the room, and the other circumstances shown by the record offer 
ample corroboration of Chamber's testimocy to the effect that accused 
spoke to Baldwin•. For the reasons previously stated accused's testimony 
that he had no further conversation with Baldwin as alleged constituted 
perjury. 
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The remaining averment of .false testimony that Captain Hansen 
remained in the room but a few minutes is not considered false in 
light of the uncertain testimony regarding the le~th of the stay. 

6. Records of the Army show that the accused is forty-eight years 
of age and single. He was born in South Wales, Great Britain, and was 
naturalized in 1927. · He attended high school and commercial college and 
was employed from 1921 to 1941 as a shipping clerk, painter, welder, and 
trainman. He was appointed a second lieutenant, Pennsylvania National 
Guard, on 8 August 1927;-entered upon active duty as a first lieutenant 
on 17 February 1941, and was promoted to his present rank on l May 1942. 
There is no record of prior delinquencies in military or civil life. 

7. Accompaeying the record of trial is a recommendation for cle
mency> dated. 6 Octobel'. 1947, signed by four of the nine members of the 
court that tried accused. 

8. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed. The Board of Review is of the 
opinion that the record of trial is legally sufficient to support only 
so much of the .findings of guilty of the Specification of the Charge as 
finds the accused guilty of the Specification except the-words "Chief 
Warrant Officer Baldwin and Captain Hansen were in his quarters but no 
argument between Baldwin and Hansen took place,· and that they were on 
friendzy terms when they left his room at his request" and "That Captain 
Hansen only remained a few minutes in the room" in violation of Article 
of War 93, legally sufficient to support the sentence and to warrant 
confirmation of the sentence. A sentence to dismissal and forfeiture. 
of all pay and allowances due or to become due is authorized upon a 
conviction of a violation of Article of War 93. 

/J:1(/ .. 
.~:w'&:«1~ , Judge Advocate 

~ flc:fLs , Judge Advocate 

'--~f1.o1. ~-f='l9·f'-la<~~~-_____;,_, Judge Advocate 1.... 

t . 
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JAGH CM 326170 1st Ind 

JAGO, Dept. of the A!'Illy, Washington 25, n.c. JAN 5 1~48 
TO: The Secretary of the Army 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted for your action the record of trial and the opinion of 
the Board of Review in the case of Captain Purcell R. Davies (0-244801), 
Infantry. 

2. Upon trial by general court-martial this officer was found 
guilty of perjury in violation of Article of war 93. No evidence of 
previous convictions was introduced. He was sentenced to be dismissed 
the service and to forfeit all pay and allowances due or to become due. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War· 48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board of Review is of the opinion 
that the record of trial is legally sufficient to support only so much 
of the finding of guilty of the Specification of the Charge as finds 
the accused guilty of that Specification except the words "Chief Warrant 
Officer Baldwin and Captain Hansen were in his quarters but no argument 
between Baldwin and Hansen took place, and that they were on friendly 
terms when they left his room at his request" and "That Captain Hansen 
only remained a few minutes in the room11 in violation of Article of War 
93; leeally sufficient to support the sentence and to warrant confirma
tion of the sentence. I concur in that opinion. 

The accused testified as a witness for ·the prosecution in the trial 
by general court-martial of Chief Warrant Officer James R. Baldwin, who· . 
was charged ,vith assault with intent to do bodily harm., drunk and disorderly 
conduct, and disrespect toward his superior officer, and was found guilty 
of being drunk anddisorderly. The accused testified at that trial that 
Mr. Baldwin and a Captain Hansen bad been in accused's quarters during 
the evening of 1 August 1946, that no argument took place betv1een them, 
th.at they left the room on friendly terms, that Captain Hansen later 
returned to the room, that no other person returned with him nor vras 
there while he was there and that accused did not thereafter that evening 
talk to Mr. Baldwin, and that Captain Han~en remained in the room for 
only a few minutes. At the trial now under consideration, evidence was 
adduced showing that accused's testimony at the previous trial was false 
in that Mr. Baldwin and Captain Hansen did quarrel while they were in 
accused's room, that they and at least two other persons re~urned to the 
room and that the accused then talked to Mr. Baldwin. The evidence as 
to the quarrel betrKeen Hansen and Baldwin in accused's room was without 
the corroboration required by law, and the evidence as to the length of 
Hansen's second visit to accused's room was inconclusive. 



-----------------------------

4. Records of the A.:rtay show that the accused is forty-eight years · 
of age and single. He was born in South Wales, Great Britain, and was 
naturalized in 1927. He attended high school and commercial college 
and was employed from 1921 to 1941 as a shipping clerk, painter, welder 
and trainman. He was appointed a second lieutenant, Pennsylvania National 
Guard, on 8 August 1927, entered upon active duty as a first lieutenant 
on 17 February 1941, and was promoted to his present rank on 1 May 1942. 
There is no record of prior delinquencies in military or civil life. 

5. Accompanying the record of trial is a recommendation for clemency, 
dated 6 October 1947, signed by four of the nine members of the court 
that tried accused. · 

6. The only possible mitigating circwnstance appears to be that 
· accused testified as he did because he feared incriminating himself and 

implicating his associates. I do not consider this sufficient to warrant 
clemency. I therefore recommend that the sentence be confirmed but that 
the forfeitures be remitted, and that as thus modified, the sentence be 
carried into execution. · 

7. Inclosed is a form of ~ction designed to carry the above 
recommendation into effect, should it meet with your approval. 

' 2 Incls THOM,\S H. GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 

( GCMO &J, DA, 4 March 19h8). 
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DEPARTMENT OF THE ARMY 
In the Office of The Juige .Advooate General (189)

Washington 25, D. C. 

JJ,f;K - CIC 326219 
26 NOV 1947 

UliI'rED STATES ) 
) 

Fl.TING DmSION, AIR TRAINIJtr COMMA.ND 

T• ) Trial by · G.C.M.·, convened at 
Randolph Fieid, Texu, 18 

Fir•t Lieutenant; WINTHROP C • ~ September 1947. Dismissal. 
BOr#US. (0-586552 ), .Air Corp• ). 

-----------------~-----------OPINION of the :SOARD OF REVJEW 
SILVERS, MoAFEE an:l ACKROID, Judge Advocates 

i. The Board of Review has examined the record of trial iA the oaae 
of the officer named above and submits thia., its opillion, to The .Jw.ge 
Ad.vooate General. 

2.· · !he accused w~ tried u.pon the following charge am sp~oitioa.tio.u, 

CR&RGE1 Violation of :the 58th Article ot War. 

Specific,.tiona In that Firat LieuteDant Winthrop c. Bowles, 
Air Corps, did, at Fort George G. Meade, Ma.rylend, on or 
about 12 November 1945, desert the service of the United 
States a.ni did rem&in a.bsent in desertion until he wu re
turDSd to military control. on or about 19 Maroh 1947. 

He pleaded not guilty to the charge and specifioation. He was foUlld 
guilty of the specification except the words "desert the service of the 
United States and did remain absent in desertion,• substituting therefor, 
respectively, the words "absent himself without leave trom the service 
of U11ited States and.did remain absent without leave,• of the excepted 
words, not guilty, of the substituted worda, guilty, and of the charge, 
not guilty, but guilty of Tiolation of the 61st Article of War. · No evi
dence of any pre~ious conviction was introduced. He wa.s sentenced to be· 
dismissed the service, to forfeit all pay and allowances due or to be
come due and to be confined at hard labor at such place a.a the reviewing 
a.uthority might direot for :three years. The reviewing authority approved· 
only so mu.oh of the sentence as provided for dismissal trom the serrice 
ani .fol"ll'arded the record ·of trial for a.otion umer Article of ,War 48. 

3. The Board of Review adopts the statement or· evidence a.nd the 
lo contained in the Staff Jw.ge A.dvooate 1 a reviff..

' . 

4. Record• of the Department of the Army show that the acoused 
is 28 years of age and' unmarried but is the father of a child by a 



former ma.rriage. Prior to 1942 he was a teletype operator for a western 
railroad. He enlisted in the J.:rmy in August 1942, served aa a clerk 
typist aIJd was commissioned a seooni lieutemnt, AUS, at Mia.mi Beach, 
Florida., in April 1944. He did not experience any overseu service. 
Two efficiency reports rate hia oharacter of service as "Excellent." 

5. The court wa.s legally coDBtituted and lwl jurisdiction over •the 
accused and of the offense. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Bo&rd of 
Review is of the opinion that the record of trial is legally s ufficien:t 
to support the findings of guilty a.nd the s_entenoe and to warrant con
firmation of the sentenoe. Dismissal is authorized upon a conviction 
of a violation of Article of War 61. 

~,~Judge.Advocate 

~,:. • '?r) !<fl«, . Judge Mvocate. 

_.$j.,.;I-~. Jlnge Mvooat, 

2 
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JA.GK - ex 326219 1st Im 

JAGO, Dept,. of the !rmy, Wa.shin__gtou 25, D. c. DEC 3 1947 
TO a The Se creta.ry of the Jrmy 

1. Pursuant to Executin Order No. 9556, dated 26 :May 1945, there 
are tranemitted herewith for your action the record ot trh.1 am the 
opinion of the Boa.rd ot Review in the case of Firat Lieutenant Winthrop 
c. Bowle• {0-586552), Air Corps. 

2. Upon trial by general court-martial thia offi oer wu fotmd guilty 
of a.baenoe without leave tran 12 November 1945 to 19 March 1947, in Tiola.
tion ot Article of We.r 61. No evidenoe of previous convictions was in
troduced. He wu aentenoed to be dismissed the service, to forfeit all 
pay and a.llowa.nces due or to become due a.nd to be confined. a.t hard labor 
at such place as the reviewing authority might dire ot for three yea.rs. 
1'llB reviewing authority approved only so much of the sentence aa provided 
for diamisaal and fol"lf'arded the record of trial for action under Article 
of War 48. 

3. A au:mmary of the evidence may be found in the review of the 
Staff Jw.ge Advocate which was adopted by the Board of Review. I con
cur in the opinion of the Board of Review that the record of trial. is 
legally sufficient to support the .findill{;s of guilty and the sentenoe 
a.ni to w:arrant confirmation of the sentence. 

On 12 November 1945 the accused, then a member of 1322Dd SCU Company 
4 4th Battalion (SC), Fort George G. Meade, Maryland, absented himself 
without authority from his organization and station and remained_absent, 
without authority, witil he wu returned to mili ta.ry control on or about 
24 March 1947 at Williams Field, Chandler, Arizona. 

The accused testified at length in his behalf. He stated that he 
lef't Fort Meade.on the date in question with the intention to canmit 
suicide. He ha.d experienced domestic diffioulties, had been drinking 
heavily, and ha.d become despondent.· He lost his nerve, wandered a.bout 
the oountry dressed in civilian clothing and during the latter part of 
his absence he stayed in a mountainous seotion of Arizona. He was taken 
into custody by military police at Phoenix, Arizona, at a time whan he 
asserted he was trying to locate a military post to turn himself over to 
the authorities. 

The defense offered in evidence a copy of W.D.A.G.O. Form 8-118 
(Disposition Board Proceedings for Officers) and the clinical history 
relative to the accused. The Board found "No disease {observation for 
nervous and mental disease ). 11 The clinical history sets forth a detailed 
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account of social maladjustment, domestic difficulties and excessive 
use of intoxicating liquor. 

4. I recommend that the sentence as approved by the ,!eviewing au
thority be confirmed e.nd carried into execution. 

5.. Inclosed is e. form ot a.otion designed to c arry into effect the 
foregoing recommendation. should i;---m8 t with your approval. 

Cm 326219 
2 Inola THOMAS H. GREEN 

1. Reoord of trial Ma.jor · General 
2 • Form· of aotion . The Juige Advocate General 

( GCYO 90 (DA) 18 Dec 1947). 
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DEPARTMENT OF THE ARUY 
In the Office of The Judge .Advocate General (193) 

Washington 25, D. c. 

NOV l ~ 1941 
JAGQ - CM 326396 

UNITED STATES ) UNITED STATES CONSTABULARY 
) 

v. ) Trial by G.C.M., convened at 
) Fritzlar, Germany, 31 July 

First Lieutenant 'WOODROW M. ) · 1947. Forfeiture ot Fifty 
J.ARSHAVT {0-1180561), Head- ) ($50.00) dollars pay. 
quarters 12th Constabulary ) 
Squadron. ) 

OPINION or the BOARD OF REVIEW 
JOHNSON., SCHENKEN and KANK, Judge Advocates · 

l. The record of trial in the case of the officer named above 
having been examined in the Office of The Judge Advocate General and 
there found legally insufficient to support the findings of guilty am 
the sentence, has now been examined by the Board of Review and the 
Board submits this, its opinion, to The Judge .Advocate General. 

2. Accused wa.~ tried upon ihe following Charges and Specifications: 

CHARGE I: Violation of the 96th Article 0£ War. 

Specification: In that First Lieutenant Woodrow 14. Jarshaw, 
' Headquarters 12th Constabulary- Squadron, did, in the 

vicinity of Karlsruhe, Germany, on or about 16 June 1947, 
wrongfully operate a sedan type vehicle at a speed of 
approximately sixty five {65) miles per hour in violation 
of Circular Number 160., Headquarters United States Fo~ces 
European Theater, dated 2 NOTember.1946. 

CH.ARCS n: Violation or tbe 61st Article of War. 
{Finding of not guilty). 

·' 
Specification& (Finding ot not guilty). 

He pleaded not guilty to both Charges and Specifications and was found 
guilty of Charge I and its Specification but not guilty' of Charge II and 
its Specification. He was sentenced to forfeit 150 of his pay-. No · 
evidence of previous convictions was introduced. The renewing authority 
approved the sentence and ordered it executed, the result of trial being 
promulgated in Genera+ Co~artial Orders No. 415, Headquarters United 
States Constabulary, dated lO October 1947• 



3. Evidence for the Prosecution. 

On 16 June 1947 a "speed trap" was in operation on the autob~hn 
approximately five miles north of Karlsruhe, Germany (R. 26). The 
"speed trap" was organized as follows: Three stations all with inter
linking telephone communication -were located along the "autobahn." 
Two enlis,ted men were detailed to each of the three stations comprising 
the "speed trap" (R. 21). The procedure of the operators of the "speed 
trap" was for t..-ie man at Station No. 1 to call over an inter-phone 
system to the men at Station No. 2, advising them that a vehicle was 
approaching at an apparently excessive speed and at the moment the ve
hicle 11 passedn Station No. l the personnel at that station would call 
11 tima 11 (R. 26). At that moment the personnel of Station No. 2 who 
"/\'Ore equipped with field glasses would observe the vehicle previously 
described and announced.by the personnel of Station No. 1 from the 
instant it passed Station No. ·1 until it had negotiated the distance to 
Station No.· 2. V1ben the vehicle so observed 11 passed11 Station No. 2 the 
personnel of that station would announce over the intercommunication 
system "finish" (R. 26). The personnel of Station Nci. 3 who were 
equipped with a "stop watch" and "speed chart" computed the speed of the 
vehicle being observed by the two previous stations by "clocking" the 
elapsed time between hearing the word "time 11 as announced by Station No. 
1 and the' word 11finish11 as announced by Station No. 2 and if its speed 
was excessive they_would stop the vehicle (R. 22-26). 

On 16 June 1947, Sergeant Garman and Technician Fifth Grade Royce 
were operating Station No. 3 of the "speed trap11 • 1/-lhile so on duty Royce 
was notified by Station No. 1 that a blue Ford sedan was approaching 
that post; was in.formed to 11get ready" and thereafter the word "time" 
was relayed over the intercomnunication system to him by Station No. 1. 
He "pushed" the stop watch and allowed it to run until he was advised 
by Station No. 2 that the blue sedan had passed that station by the 
word 11 finish11 (R. 26). He further testified that the stop watch 
showed that fifty-one seconds elapsed between the code words 11 time11 and 
"finish11 • The blue sedan in question was driven by accused and was 
stopped at Station No. 3 as the distance of one mile covered in f'ifty
one seconds indicated that it was exceeding the speed limit of fifty 
miles per hour, as provided in Circular 160, Headquarters United States 
Forces turopean Theater, 2 November 1946 (R. 27-29). 

Both Garman and Royce testified that the distance between Stations 
No. l and 2 was one mile but on cross-examination admitted that they 
had never measured the distance and that they had no perso~al knowledge 
of the fact but had merely been told the distance by the engineers lfho 
constructed the •trap"• 
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The accused after being d~ advised of his rights as a witness 
elected to remain silent (R • .35)~ . . 

. 4. The offense with which accused is charged is that he operated 
a vehicle at approximately sixty-five miles per hour in violation of 
the above cited circular. It is a mathematical certainty that if the 
distance between Stations No.land 2 was a mile and that accused 
covered the mile in fifty-one seconds he is gllilty as charged. The 
recol'9, is devoid of any- competent evidence., however., that the distance 
beti'l8en Stations No. l and 2 was a mile. The testiJD.ony of the only 
two witzlesses to this fact was admitted to be only "what they were told" 
and therefore clearly hearsay and inadmissible. Further, neither of 
these witnesses saw the accused pass Station No. 2 and relied entirely 
upon the code signal from that station to determine lib.en accused had 
covered the measured mile and used that information to compute his 
speed•. Consequently, the result obtained by the personnel at Station 
No. 3 was based upon the hearsay statement of the enlisted men.posted 
at Station No. 2. 

Neither the personnel at Station No. 2 nor the engineer.a who had 
measured the mile in question testified at the trial and therefore the 
testimony by the enlisted nien at Station No. 3 to the fact that accused 
covered the distance between Stations No.land 2 in fifty-one seconds 
amounted to a conclusion based entirely upon the hearsay statements of 
the personnel at Stations No. l and 2 and further in the absence of 
competent testimorv as to the actual distance between Stations No. l 
and 2 the computations of the personnel at Station No• .3 are or no value 
to prove the offense charged. 

5. For the reasons stated above the Board of Review is of the 
opinion that the record of trial is legally insufficient to support the 
findings ot' guilty and the sentence. 

.,Judge Advocate _...,;______/~--:---/---7-t-"'--· 

____·...,,../ /~1pn~L~e..,~av_e__.,...,._____.,Judge Advocate 
940 7 

---M~~- _______.,Judga .Advocate ~-~~,__.u..:44~;.;;c..;_-



JAGQ - Cll ,326,396 1st Ind 

JAGO, Dept. of the k,ny, Washington 25, D. C. NOV}~ 0 H~n 

TO: The Secretary of the Army 

1. Herewith transmitted for your action unda1· Article of War 
5o½, as amended by Act of Congress of August 20, 19.37 (50 Stat. 724, 
10 u.s.c. 1522) 1 is the record of trial in the case of First Lieu
tenant Woodrow~. Jarshaw (o-,;1100561), Headquarters 12th Constabulary 
Squadron. 

2. ·,rhe Eoard of Revia,v is of the opinion that the record of trial 
is legally insufficient to support the findings of guilty and the 
sentence. I concur in the opinion of the Board of.Review, and recom
mend that the findings of guilty and the sentence be vacated and that 
all rights, privileges, and property of which the accused has been de
prived by virtue of the findings and sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into effect 
these recomnendations, should such action meet with your approval. 

~Z~~ 
THOl,IAS H. GREEN 
Major General 

2 Incls The Judge Advocate General 
1. Record of Trial 
2. Form of action 

(. GCMO 82, D.A., 10 Dec 1947). 
I • 



DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General (197) 

Washington 25., D. C. 

NOV 6 ·1947 
JAGQ - CM 326406 

UNITED STATES ) UNITED STATES CONSTABULARY • ) 
v. ) Trial by G.c.M•., convened at 

) Liege., Belgium., 15 Jul;y 
General Prisoner ) 1947. Dishonorable discharge 
JOHN W. SELlS ) and confinement for eleven 

) (11) years. Penitentiary. 

HOIDING by the BOARD OF REVIEW 
JOHNSON., SCEENXEN.and KANE., Judge .Advocates 

l. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. · 

2. The accused was tried upon the following Charges and Specifi-
cations: · 

CHARGE I:. Violation of the 69th Article of war. 
Specification l: (Nolle Prosequ.1). 

Specification 2: In that General Prisoner Jphn V{. Sells., having 
been d~·placed in confinement,at Paris., France., did., at 
or near Brussels., Be~ium., on or about 20 February- 1947., 
while enr0ute under guard from Paris., France, to Liege, 
Belgium., escape from confinement before he was set at 
liberty by proper authority. 

CHARGE II: Violation of the 94th Article of war; 

Specification l: ln that General Prisoner John w. Sells., did, 
at or near Dinant., Belgium., on or about 26 January 1947, 
knowingly and ,r.1.l.1£ully misappropriate a truck tractor ot . 
a value in excess of fifty dollars ($50.00)., property- ot 
the Uni tsd States, fu.mished and intended for the military 
serYice thereof. 

Specification 2: In that General Prisoner John w. Sells., did., 
at or near Brussels., Belgium., on or about 22 February- 1947., 

-knowingly and 1'il.lf'Ull3' misappropriate a l/4 ton /+:XI+ vehicle, 
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of a T&lue ill exceaa at titv dollar• ($50.00), prepert,
ot tile United. State•, .tunished am intended ter th• 
m.il1ta.17 aerrlce thereet. 

CJURr& ms Vblatica ot tu 9~ Ar'licle ot War. 
(l'illding et Net Gulty) •. 

Specif'icatio•s (F.ladbg et Not Oulty). 

CIURGE IV: Violatica ot the 96ta Article of War. 

Spe11tieat1oa: Ia that Geaeral Priloner Jou 11'. Sella, cl+cl, at 
:Bru.ssela, BeJ.&ia, on or about 8 ~ 1947, wro~ 
•trike Charles Lorut 1a tu !ace 111:tll 111.• .bead. · 

.'4cuaed pleaded •ot guilty te Speoit1cat1oa l •t Char&• n, Specifica
tieu et Charges m and IV, ud Charges m aa.d IV, and. guilt,- te all 
otller Speeifioatiou ad Clt.arCH• ie.1ra1 toud net pilV ot Charge m 
ad. t&e Spec1!1cati0Jl thereof ~d cult,' ot all other Specit~atiou ad 
Claarge1. Jlo eTidenoe of prni.ou, coaTictiou was htrodtced. He wu 
·au.tenced to be dilaonorablT diacurpd the aerrloe, te tor.teit all pq 
ucl allcnrances d• or to bec•ae dv.e, and to be ceatiD.ed at hard labor · 
for 11 7ean. The reTiewin& alitaorit,- apprOTed tlle sente•c&", ·deaigaateci 
tlle Uni"t.ed State• PeniteatiarJ', Lelliaburg, Peuqlvaaia1 aa tu place ot 
comtillemeat, and. forwarded the record of trial tor aotioa ad.er Arlicle 
ot War 50¼. - · · · · 

·3. The aq qustioa presented by" tile record ii netaer coatille
meat in a pe:iutctia17 ie attaorized tor tae otten•e• ot llhica tae ac
cued n1 coinictecl. 

4. .Article o:t War 42 prmdea ia' relnaat part: 
. . ' 

. •* * * n~ person. •hall, ad.er tae 1enteace o:t a court
~tial, be .yaiabed b:, coa.tiJlemellt ill a pu.itatiar:, ulaH 
an.act •r ai11ioa ot nick he 11 coan.cted. 1• recepised u · 
an of:tenae ·ot a cinl nature and 10 puai1hable by' paiteati&17 
eollfinaent !•~ aore tau. one 71ar by" aoae 1tatute •ot the 
United State,; ot caaral applicatiou ntlda the coatiaental 
Uni.tad State,, ~ceptiag aactiOD 289, · Penal Code ot the Uaited 
States, 1910,• (18 use 468) •or b:, the law of the Diatriet of 
Col'IJmbia * * *•• ' 

5. The otten.111 ot Heape .trom coafillement · (Speciticatica 2, Ch&ri• 
I) lad a11ault. Ud._ batter., {Spec., Charge IV) &N not o:tteuu et a oiTil 
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nature punishable by penitentiary conftnement for more th~ one year 
tmder Article of War 42 supra and penitentiary confinemeDt is not au
thorized for the offenses alleged in these specificationa. 

There remains for consideration whether the findings of guilty 
of misappropriation in Tiolation of Article of War 94, alleged in 
Charge ll and Specificationa therew:ider, warrant confinell8nt 1:n a 
penitentiar;r. 

It _has been held in CM 319499, Smith, that miaappropriation 1• 
not one of the offen1e1 denounced by 18 u.s.c • .er, or any other section 
of the United States Cri.Jrlnal Code, or by the law of the Di1trict of 
ColUDlbia. Although the eTidence shon that accused was guilty of 
misapplication, which is denounced by 18 u.s.c. 'i!l, he waa not ae 
charged and be cannot be punismd as though he were conTicted of mis
application. 

The fact that accused is already under a sentence of a prerlou1 
court-martial wherein a penitentiary was designated as the place of con
finement does not authorize the designation of a pelrl.tentiary in the exe
cution of a subsequent sentence (Par. 399(5) Die Op• JAG 1912-40). 

Accordingly, the Board of Rerlew is of the opinio:a. that pe:nitentiar;y 
confinement b not authorized by Article of War 42 for any offense of 
which accused was found guilty in this case. 

6. For the reaaona stated the Board of Rerlew holds the· record of 
trial legaJ.13 sufficient to support only" so :rauch of the senteace as ill
YOlTes dishonorable discharge, forfeiture of all pay Gd allowances 
due or to become due, and confinemaat at hard labor !or eleven 7ear1 in 
a place other than a penitentiary, Federal reformatory or correctional 
institution. 

/4 . ) ;'? .0 __(~.Ytfi _"'----:·~_lf__,Jud,e AdYocate.___....~_1_l/J_~_· 

·· iln Leave .' / 
, I"' < , I ,Judge .Advocate. 

=====~==--~='f==·=;{;==tJ.=;..-..==~=(=/=====~,Judge .Advocate. 
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J AGQ - CM 326406 1st Ind 

JAGO, Dept. of th~ Arrrry, Washington 25 1 D. C. 

TOz Comnanding General, United States Constabulary-, APO 46, 
c/o Postmaster, New York, New York. 

l. In the case of General Prisoner John w. Sells, attention is 
inTited to the foregoing holding b;r the Board of ReTin', which 
holding is hereby approved. Under the provisions of Article of War 
5(}½. you now have authority to order the execution of the sentence, 
provided a place other than a penitentiary, Federal reformatory or 
correctional institution is designated as the place of con!inemant. 

2. When copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing . 
holding and this indorsement. For conTenience of reference and to 
facil,itate attaching copies of the published order to the record ot 

· this case, please place the file number of the record in brackets at 
·the end of the published order, as follows z 

(CM .'.326,406). 

THOMAS H. GmN 
Major General 

1 Incl The Judge Advocate Gener~l 
Record of Trial 
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DEPARTMENT OF THE AmJ:Y ' ' (201) 
In the Office of The Judge Mvocate General 

· Washington 25, Dl' C. · 

OCT 31 1947
JAGQ - CM 326409 

UNITED STATES ) UNITED STATES CONSTABULARY· 

v. ~ Trial by- G.C.M., convened at 
) l{etzler, Germany, 6 Augwit 

Private ) 1947. Dishonorable dis
GEORGE GIBNZA ) charge and confinement for 
(13132944), ) one (1) ye&'. United States 
7/49 Staging Area ) Disoipl.inar,y Barracks. 

HOLDING by the BOARD OF REVIEW 
JOHNSON, SCHENEEN and KANE, Judge Advocates 

1. The record of trial in the case o·f the soldier named above 
J?.as been examined by the Board of Revie'W'. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 93rd ~ticle of War. 

Specification: In that Private George Glenza, .did, at Giesaen·, 
Gennany, on or about 30 March 1947, feloniously take, 
steal, and carry away, one Hamilton wrist watch with brown 
leather strap, value about $89.00; $940.00 in Military 
Payment Certificates; 10 cartons of cigarettes, value of 
about $8.00; 4 pairs of nylon stockings, vaJne of about 
$6.00; 40 rolls of photographic film, value of about 
$15.00; 20 chocolate bars, value about $1.00; 1 alarm 
clock, red, Swiss make, metal, with music box, value about 
$6.25; l Namur light meter, value about $10.00; 1 Sparton 
Radio, value about $22.;50; all the property of one Se:r
geant August J. Belleggia. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Private George Glenza, did, at Nidda, 
Germany on or about 19 April 1947, wrong:fu.lly and unl.a,._ 
ful.:cy impersonate a staff sergeant with the intention of 
evading arrest. · 

Accused pleaded not guilty to all Specifications and Charges. He was 
found guilty of Charge I and the Specification thereof, except the words 



(202) 

11$94,0.00 in Military Payment Certificates; 10 cartons of cigarettes., 
value of about $8.00; 4 pairs of nylon stockings, value of about 
$6.00; 40 rolls of photographic film, value of about $15.00; 20 
chocolate bars, value about $1.00; l alarm clock, red, Swiss make, 

· metal, with music box, value about $6.25; 1 Namur light meter, value 
about $10.00; 1 Sparton Radio., value about $22.50;" and guilty of 
Charge II and the Specification thereof. Evidence of three previous 
convictions 198S introduced. He was sentenced to be dishonorably 
discharged·the service, to forfeit all pay and allowances due or to be
come due, and to be confined at hard labor for three years. The review
ing authority approved the sentence,' reduced the period of confinement 
to one year, designated the Branch United States Disciplinary Barracks., 
Green Haven, New York, as the place of confinement~ and forwarded the 
record of trial for action under Article of War 5~. 

3. On the night of 29 March 1947, a number of items, including a 
Hamilton wrist watch, property of Ser~eant August J. Belleggia, were re
moved from Sergeant Belleggia 1s room lR. 7). During that evening, ac- -
cused was seen in the vicinity of Sergeant Belleggia I s room (R. 17). On 
19 April 1947, accused was apprehended in possession of the aforementioned 
watch (R. 24). When he was first approached by the Military Police, 
accused was wearing staff sergeant I s chevrons, represented himself to be 
"Sergeant Garrett", and produced a furlough order and other papers con
taining the name of Sergeant Garrett. 11He finally ad.mitted that his name 
was Qlenza" (R. 24). 

The defense offered no wii:Desses and the accused elected to remain 
silent (R. 27). ~ 

4. In regard to the Specification of Charge I., the evidence is 
clear that Sergeant Belleggia1s wrist watch was stolen as alleged and re
c0vered in accused's possession 21 days later. "The possession of the 
fruits of crime, recently after its cormnission, justifies the inference 
that such possession i3 guilty possession, and although only prima facie 
evidence of guilt, may be of controlling weight Ul'lless explained by the 
circumstances or accounted for in some way consistent with innocence" 
(CM 192031, Allen, 49 BR 28). 

The only evidence of value or the watch was the o1'D.er 1s testimony- as 
to its cost. It has been uniformly held by the Board or Review that the 
testimoey of a w.i.tness as to value of property is not competent unless he 
is an expert or has special knowledge of the subject matter (CM 268007, 
McKinney, 44 BR 205) • There is no evidence in the record that Sergeant 
Belleggia was so qualified. It has also been held that proof of value 
cannot b~ sus~ined by reason of the fact that the property i taelf was 
offered in evidence. To permit the court on its inspection alone to find 
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definite market value of articles 11would be to attribute to the members 
of the court technical and expert trade knowledge which it cannot 
legalzy be as::;umed they possessed" (Clll 20~81, Bagsdale, 9 BR 13; 
CM 209131, Jacobs, 9 BR 69). 

It necessarily i'ollo.vs therefore that the finding by the court 
of the value of the watch in question is not sustained by the evidence. 
The evidence supports only findings relative to value that the stolen 
property had some value not in excess of $20. The ma.ximUI'.l confinement 
st hard labor authorized by the Table of Maximum Punishments for la:r
cerry of property of a value of $20 or less is six months. 

In regard to the Specification of Charge II, the evidence shows that 
when apprehendad on 19 April 1947, accused was wearing staff sergeant's 
chevrons, represented himself to be "Sergeant Garrett", and 11ha finally 
admitted his name was Glenza11 • Accused's admission to the Military 
Police that his name was Glenza does not exclude the possibility that he 
was a Sergeant and sta[.ding alone, it does not establish the fact that 
accused was not Sergeant Glanza. It does not prove the allegation that 
he did wrongfully impersonate a staff serge!3.l'lt. There was evidence that 
at the date of trial (6 Aug. 47), accused was a private but the record is 
void of any evidence as to accused's coITect grade on 19 April 1947, the 
date the offense was alleged to have occuITed. 

5. For· the reasons stated above, the Board of Review holds that the · 
record of trial is legally sufficient to support the finding of guilty of 
Charge I and only so much or the finding of guilty of the Specification 
thereof relating to value as involves a finding that the property de
scribed therein was of some value not in excess of $20; not l~gally suffi
cient to support the findings or guilty or Charge II and the Specifica
tion thereof; and Je gally sufficient to support only so much of the sen
tence as involves dishonorable discharge, forfeitures of all pay and 
allowances due or to become due, and confinement at hard labor for six 
months. 
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fiJOV 7 ]947 

J AGQ - CK 326409 lat Id 

JAOO, Dept. •f tae J..rrlq, llaaahp:a 2.5, D~ C. 

TO: Co:anandill.g General, United Sta.tea Conatabular,-1 AFO 4', 
e/o Poatmaater, . New York, Nsw York 

1. In the case ot PriT&te George Gleaza (1:3132944), 7149 Stagiq 
Area, attution is inrl.ted to the f'oregoiJli holdine b,- the.Board ot 
Rerlew, which holding is hereb,- apprOTed. It is recome:acled ta.at the 
ti.D.dinga of guilty" of Charge II u.d its Specificatioa be diaapproTed,; 
that cmJ.7 so auch ot the finding or glli.lty ot tu· Specificatioa, 
Cla.arge I, relatilLg to Talus be apprond as inTOln1 a .tindiJlg that the 
propert;J" 1.DTOlncl was of' acme Talu1 •ot in exceu ot $20J ad. tu.t 
OIUJ" so nch: of the sentence be a:wrond aa prorldes .tor tl11laonorable 
discharge, forteitv.re of all pq and allowances du or te bee... d••, 
aa4 coll.f'ineaeat ·at hard labor tor 1u 11ontaa. Upon takia.& ••ell action 
you will h&Te authoriv. to order execution ot tM iaent:aee. · 

2. When copies at the publ11hed el'der 1Jl thia cue are ton-arded . 
to this o:t!ice they"· should be accOllpanied b,- the :f'orec•ial laoldiJti aa4 
thia imorsement. l"or conve:aien.ce of retereace aud te facilitate at
tachhg copiea ot the p\lbllshed ol'der to the :record 1Jl th.11 cue, pleue 
place the file aUlllber of the record ia braeketa at the ad ot. tu pu-
l11hed ol'der, u follou: · 

(CM 326409). 

TKOMAS·H. GRIDi.' .' 
:Major General 
.The Judge MYocate Oaeral 

·•l Incl •, 
Record o! Trial 
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IEPARI'MENI' OF THE Aiw;Y 

In the Office of The Judge Advocate General 
Washington 25, D. c. 

JAGH - CM 326418 
1 ·.- ~ · - ' ,:::47 

,, :~·-· ,J .....• 
UNITED STATES ) 88TH Th'FANTRY DIVISION 

) 
v. ) Trial by G.C.Y., convened at 

) Gorizia, Italy, 11 September
Second Lieutenant CIAYTON A. ) 1947. Dismissal and total 
MILIER (0-1699984), Head ) forfeitures 
quarters and Headquarters ) 
Ccr:.p3.Ily, 349th Infantry ) 

OPINION of the B~RD OF REVJEW 
HarI'E}BTEIN, O'B~JEN, and LYNCH, Judge Advocates 

1. The Board of Review has examined tb:l record of trial in the. 
case of the officer named above a.Tld submits this, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 93rd Article of '!far. 

Specification: In that Second Lieutenant Clayton A. Hiller, 
Headquarters and Headquarters Company, 349th Infantry, 
then Company I, 349th Infantry, did, at Buttrio, Italy, 
on or about 14 Angust 1947, feloniously embezzle by 
fraudulently converting to his own use, Company Funds, 
of the value of $120.67, the property of Company I, 
349th Infantry, entrusted to him as COll'pa.ny Commander, 
Company I, 349th Infantry. 

He pleaded not guilty to, and was found guilty of the Charge and its Spec
ification. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service and to forfeit all pay and allowances 
due or to become due. The reviewing authority approved the sentence and 
forwarded the record of trial for action under Article of War 48. 

J. The Board of Review adopts the statement of the e-:idence and the 
law contained in the review of the 88th Infantry Division 1cting Judge 
Advocate, dated'25 ~eptember 19.47. 
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4. Eec ords of the :~rmy s i-,;,,w ':,}-,at accused is V+ years of a;:;e and 
unmarried. He ;.as graduated from high schcol and was employed as a soda 
d:i.sper.:sr, officemachine operator, ,ind restaurant manager. He had en
liated service .from 17 Fehruary 1943 until 1 January 194? when he w~s 
commissioned a ~ccond lieut~nant, Army of the United States. His one 
efficiency rating of record is 11Satis factory." · 

5. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affectil".g the substantial 
rights of accused -were committed. In the opinion of the Board of Review 
the record of trial is legally sufficient to oupport the findings of 
guilty and the sentence and to warrant confirmation of tl'le sentence. 
Dismissal is authorized upon conviction of a violation of Article of 
War 93. 

~~"15'.':~/,.-.~;;;;;;;_...._....../~,;{;......,,_·,~~------' Judge Advocate 

(7"1"~-.--·.,..'- V..___f/2 ~·__, Judge Advocate......... ..........~.-rr;;.r_..:.;:. 

Jo, ½ ~ 
_ _,.l_Y\:.w...t:_·..c""'f'f.i..('ili=~·-----' Judge Advocate I 
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JJ.GH-CM .326418 1st Ind 

JAOO, Dept. of the A:rtD3' 1 'Washington 25, D. c. NOV 2 ·. 1947 
TO: The Secretary of the .A.rra¥ 

· l. Pursuant to Executive Order No. 9556, dated 26 ~ 1945, 
there ~· transmitted the record of trial and the opinion of the Board 
of Review in the case of Second Lieutenant Clqton A. l4Lller (O-l.699984), · 
Headquarters and Headquarters Compan;y, 349th Inf'antry. 

2. Upon trial by general court-martial this officer was found 
guilty' of elli:>ezzling company funds of a value of approxlmatel.y $120.67 
1n violation of Article of War 93. He was sentenced to be dismissed 
the service and to forfeit all pay and a11owances dus or to become due. 
The revielling author! ty approved the sentence and .f'onrarded the record 
of trial for action wider .Article of War .i.s. 

3. A summary o.f. the evidence may be .found in the review of the 
Sta.r.t Judge .Advocate which has been adopted as a statement of the facts 
and law in this case in the accompanying opinion of the Board of Review. 
I concur in the opinion of the Board of Review that the record of trial 
is legally sufi'1cient to support the findings of guilty and the sen-:
tence and to warrant confirmation of the sentence. 

On or about 23 June 1947, accused was assigned as Commami~ Of
ficer of Company I, 349th Infantry, and received and receipted for the 
company :funds, in the amount of $120.67. The personnel of the CO!llp9.ey 

consisted ·or accused and the first sergeant. _On 9 August 1947 accused 
was relieved and on-11 August 1947 his successor requested the trarusfer 
of the company .funds·. Accused asked to be permttted to go to Gorizia 
to obtain the money and band it over the .following morning. The per
mission was granted but accused failed to appear the next day. On 1.5 
August accused was ordered to turn over the funds but stated that he 
wa_s unable to do s_o, as he ~d spent the funds for bis own use. 

Accused testified that he had kept the f'unds in his wallet mingled 
with his own money. On 2 August 1947 he went to Gorizia, became in
toxicated, and when he recovered his sobriety his wallet was empty. 

4. Records of the A.mu show that accused is 24 years of age and 
unmarried. He is a graduate of high school and in ci.vilian life 1'-5 
employed as a soda clerk, office machine operator, and restaurant f 
manager. Ha bad enlisted service from 17 February 1943 until 1 Jarmary 
1947 when he was commissioned a second lieutenant., A:rnr3' ot the United 
States. His one efficiency rating of record is •Satisfactory.n 
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5. On 3 June 1947 this officer was found guilty of being found 
drunk on duty in violation of Article of War 85. He was sentenced 
to be .dismissed the service and to forfeit $130.00 of his pay per 
month for six months. The revi8l'iing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. 
The record of trial in that case is now in my office (CM 325566, Miller). 

I recommend tnat the sentence in too instant case be confirmed but 
that the forfeitures be remitted and that the sentence as thus modified 
be carried into execution. I further .recommend that no further action 
be taken in the former case, CM 325566, ii.d.ller. 

6. Inclosed is a form of action designed to carry into effect 
the foregoing recommendation should it meet with your approval. 

,. 

2 Incls THOMAS H. GREEN 
l - Record of trial Major General 
2 - Form of action The Judge Advocate General 

( GCt,/) 71, D.1f., 2 Dec 191:7) • 



DEPARTMENT OF THE Aru!i 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGQ - CM 326442 NOV. 4 lS.U 

Major THWAS H. ST. CLAIR 6TH INFANTRY DIVISIONl 
(0-384975), Headquarters 
3rd Battalion, 1st In- Trial by G.C.M., convened at 
fantry Regiment ) Pusan, Korea, 29 September 

1947. Dismissal and total~ forfeitures. -

OPINION of the BOARD OF REVIEW 
JOHNSON, SCHENKEN and KANE, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions: 

CHARGE: Violation of the 96th Article of War. 

Specification l: In that Major Thomas H. St Clair, Headquarters 
3rd Battalion, 1st Infantry Regiment, APO 6 Unit l, was, 
at APO 6 Unit l, on or about 31 August 1947., in a public 
place, to wit, Taegu, Korea, drunk and disorderly while in 
unifonn to the discredit of the military service. 

Specification 2: In that Major Thomas H. St Clair, Headquarters 
3rd Battalion, 1st ·Infantry Regiment, APO 6 Unit 1., was 
at APO 6 Unit 1, on or about 31 August 1947, in a public 
place., to wit, Camp Skipworth., Korea, drunk and disorderly., 
while in uniform., to the discredit of the military service. 

Accused pleaded not guilty to., and was found guilty of the Charge and 
Specifications., except the words "in a public place" substituting there
for the words "in camp", in Specification 2. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the service 
and to forfeit all pay and allowances due or to become due. The re
vielt'i.ng authority approved the sentence and forwarded the record of trial 
for action under Article of War 48. 

3. Evidence for the Prosecution. 

Accused attended a party at the Noncommissioned Officers Club., Camp 
Skipworth., Korea, given for the officers of his regiment on 30 August l()'+?. 
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When the party was over at 2400 accused, accompanied by five noncomnis
sioned officers went to the quarters of First Sergeant Kavanaugh where 
he sent one of the men to his quarters for three "fifths" of whiskey 
(R. 6, 7). The liquor was consumed by the group and accused was drunk 
(R. 8, 13, 20, 26). The group then departed from Kavanaugh 1s quarters 
at about 0400, entered a jeep and proceeded to Taegu to an •off ~ts" 
area where they entered a house of prostitution and accused went 
"upstairs" (R. 7, 8, 28). The military police stopped the jeep on its 
way to Taegu because it was 11 overloaded11 but accused told them he would 
"take full responsibility for it*** just let it go at that or he 
would make it rough for us" (R. 30). Later, while the group 11"8re in 
the "off limits area" they were again approached by military police, 
advised of the restriction and accused stated that he 1V'Ould accompany 
the military police to see Captain Ramsey but he did not want them to 
take the noncommissioned officers as "Captain Ramsey would see it m:, way 
and he would come out on top" (R. 34). Thereafter accused and his 
companions returned to Camp Slq.pworth where they ate breakfast and then 
retired. 

On the trip to Taegu and 1'hile accused was in the "red light" 
district he wore no insignia of rank although he 11as otherwise dressed 
in regulation khaki uniform. 

During the pretrial investigation accused made the follow.i.ng sworn 
statement: 

"On the night of 30 August 1947, the NCO Club gave a 
party and invited all officers to it. I had not been drink
ing for some time. I attended the party at the NCO Club .and 
became very intoxicated, beyond everything that I had done 
before. Somehow or other I became involved with those NC0 1s 
and one of whom was 1st Sgt Kavanaugh, Company 'M'. We ware 
stopped twice by the MP1s, once for an overloaded jeep and 
once in the red light district. I do not remember how we hap
pened to go to the red light district but I told the MP•s 
there, I 1r0uld take care of things and we left and came back to 
camp." (Pros. :zx. l)., . · 

4•. Evidence for the Defense. 

After accusedts rights as a witness were explained to him he elected 
to testify under oath (R. 44, 45) that when the party at the Noncommissioned 
Officer's Club ended: 

"The officers of the 3rd Battalion left in a group and 
went from the Non-Com Club to the Milltary Government Club in 
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dovmtovm Taegu, a drive of approximately eight or nine minutes. 
When I arrived at the Military Government Club, I went over 
and presented rrry respects to the Regimental Comnander and his 

,wife, and after leaving their table, stood up and-realized I 
was rapid~r feeling the effects of the liquor, and, in fact, 
I even began to get a little sickish, so I went up to the bar 
where Captain Ramsey was standing. I asked if I could use his 
jeep to go home. This was, as I recall, around ten o•clock. 
I 'Went dovmstairs of the Military Government Club and got in· 
the jeep and told the driver to take me to rrry quarters. Some 
where between the MG Club and Camp Skipworth I apparently 
blanked out. I have three distinct flashes of memory regard-
i.--ig that night, and three only. One, as I recall, I was talk
ing to Sergeant Kavanaugh; how I met him, I do not recall. I 
recall hearing the siren on the 11ilitary Police jeep, and 
seeing a jeep pull up behind us and seeing their headlights. 
I recall a jeep driving up and pulling to a halt in dovmtown 
I~orea. That's all I remember about the evening. 11 (R. 46). 

Accused's conmanding officer testified that he would classiftJ ac-
cused as a 11moderate drinker" and that until this incident occurred he 
considered him an excellent officer. 

5. The evidence is clear and uncontradicted that accused was 
dr'W'lk on the evening in question. This fact is admitted by him in his 
statement to the investigating officer. V•'hile in such condition he 
drank with five enlisted men in their quarters tmtil approxi,nately 0430 
hours. He furnished the liquor and after it was consumed, removed his 
insignia of rank, rode with them in a jeep to a house of prostitution 
in an "off limits" area and on two occasions became involved'with the 
military police advising them to "just let it go or he would make it 
rough on them". Such conduct was clearly disorderly and of such char
acter as to bring discredit on the r,1ilitary service (Gll 250868, 
Anderson, 33 BR 83; CIJ 264595, Evan.§., 42 BR 137 (193)). i::ach element 
of the offenses charged was proved beyond a reasonable doubt. 

T'ae explanation of accused regarding his behavior on the evening 
in question admits his intoxicated conjition and even if believed by 
the court was not a defense to the charge but strictly in ~itigation 
thereof. 

6. Deoartment of the Army records show accused is 32 years of 
age and mar;ied. He graduated from high schiol in Tacoma, 'Hashington, 
and attended College of Puget Sound for one year. He enlisted fa the 
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vrashington National Guard in 1933, remained in that status until he 
was appointed a Second Lieutenant, Cavalry, N.G.u.s., 6 October 1939 
and entered active service .19 February 1941 as a Captain, Infantry,
N.G.u.s. He was promoted to the grade of Major on 2 DeMmber 1942 
and served one year in the European Theatre. He was relieved from 
active duty on 2 hlarch 1946 and recalled at his o.m request on 4 
October 1946. The only two efficiency ratings available are superior. 

7. The court was legally constituted and had jurisdiction of 
the person and the subject matter. No errors injuriously affecting 
the substantial rights of the accused were cormnitted during the trial. 
The Board of Review is of the opinion that the record of trial is le
gally sufficient to support the findings of guilty and the sentence, 
and to warrant confi:nnation thereof. Dismissal is authorized for con
\liction of a violation of Article of Viar 96• 

. / ) 
/" //(/ ' 

___[..,,,_·_!..,_,_/_./, ·...;\_;_?_;_:...:._: _,_.. _\~'j ,Judge Advocate __ t-1_, ___ 
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J AGq - c;,; .326442 1st Ind 

J.A.G.o•., Dept of the ~, Washington 25., n.c. 

TO: The Secretary· of the Army 

1. Pursuant to Executive Order No. 9556., dated May 26 1945 
, there are transmitted herewith for your action the record of triai and 
the opinion of the Board of Review in the case of Major Thomas H. 
St. Clair (0-.384975)., Headquarters 3rd Battalion, 1st Infantry Regiment. 

2. Upon trial by general court-martial in Korea this officer was 
found guilty of being drunk and disorderly in a public place and in 
camp., in violation of Article of War 96. He was sentenced to be dis
missed the service and to forfeit all pay and allowances due or to 
become due. The reviewing authority approved the s·entence and forwarded 
the record of trial for action under Article of War 48. 

3. A summary of the evidence ma;y be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the .findings of guilty 
and the sentence., and to warrant confinnation thereof. I concur in 
that opinion. · 

I 

4. The evidence shows that accused after attending a party at the 
Noncommissioned Officers Club, Camp Skipworth., Korea., went rlth five 
enlisted men to the quarters of a first sergeant l'lhere he sent one of 
the enlisted men to his quarters to obtain three bottles of whiskey. 
The liquor was consumed by the group and accused was drunk. The group 
then departed from the sergeant's quarters at approximately 0400., 
entered a jeep and proceeded to Taegu to an "off limits" area where they 
entered a house of prostitution. The Military Police stopped the jeep 
on its way to Taegu because it was noverloaded" but accused told them 
he would take full responsibility and to "just let it go at that or· he 
would make it rough for us". While the group were in the "off limits" 
area they were again approached by the military police, advised of the 
restriction and accused stated that he would go with the military 
police but he did not want them to take the noncommissioned officers as 
"Captain Ramsey would see it rrr:, way and he would come out on t0p". · 
Thereafter accused and his companions returned to camp where they ate 
breakfast and retired. On the trip to Taegu and while accused was in · 
the 11 off limits" area he wore no insignia of rank although he was other
wise dressed in regulation khaki uniform. 

The accused testified under oath that he became very intoxicated 
at the Noncommissioned Officers• Club "beyond anything" that he had done 
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bef.ore and remembers talking to the first sergeant, being stopped by 
the military police, but otherwise has no recollection of any of the 
happenings on the evening in question. ' 

5. · Department of the Army records show accused is 32 years of 
age and married. He graduated from high school in Tacoma, Washington, 
and attended College of Puget Sound for one year. He enlisted in the 
Washington National Guard in 1933, reinained in that status until he 
was appointed a Second Lieutenant, Cavalry, N.G.u.s., 6 October 1939 
and entered active service 19 February 1941 as a Captain, Infantry., 
N.G.u.s. He Gs promoted to the grade of Major on 2 December 1942 and 
served one year in the European Theatre. He was relieved from active 
duty on 2 March 1946 and recalled at his own request on 4 October 1946. 
The only' tlfO efficiency ratings available are superior. 

6. I reconnuend that the sentence be confirmed but in view of all 
the circumstances recomnend that it be commuted to dismissal,' reprimand 
and forfeiture of $100 pg;y per month for four months and that as thus 
commuted the sentence be carried into execution, but that execution of 
that portion of the sentence adjudging dismissal be suspended during good 

,behavior. 

7. Inclosed is a form of action designed to 0¥rry this.recommenda
tion into effect, should it meet with your approval. 

CM 326442 

THOMAS H. GREEN 

2 Incle 
l. Record of Trial 

Major General 
The Judge Advocate General 

2. Form of Action 

--------------------------0------
( GCMO 49 (DA) 19 Nov 1947). 
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DEPARTEENT OF THE AP.Ji!Y (215)
In the Office of 'll.e Judge Advocate ~neral 

Washington 25, D. C. 

JA.GK - CM 326443 9 FEB 1J48 
UNITED STATES ) 88TH nIF.A.1'rRY DIVISION 

) 
v. ) Trial by G.C.1{., convened at Cormo:us, 

) Italy, 23 September 1947. Dismissal. 
First lieutenant CLIFFO..'lill c. ) 
MCE.RISON (0-1177105), Infantry ) 

OPIKION of .the BOAP.D OF REVIEK 
SILVERS, ACKROYD a.nd LA.1.1UNG, Judge Advocates 

l. The record of trial in the oas& of the officer naned above has 
been examined by the Board of Review a.nd the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges e.nd speci.t'ioa.
tions t 

CHARGE It (Finding of not guilty). 

Speoificationi (Finding of not guilty). 

CHARGE IIa Violation of the 95th Article of War. 

Specificationt In that First Lieutenant Clifford O. 1.rorrison, 
Service Company, 349th Infantry, being the senior officer in 
a vehicle at the time of an accident, did, at Goriiia, Italy. 
on or about 30 July 1947. ?1rongfully leave the scene of the , 
accident without rendering assistance to Giuseppe Grendene,. 
an Italian oivilie.n, who had been struc~ by the vehicle. 

He pleaded not guilty to all charges and specifications. He was found 
not guilty of Charge I and its specification but guilty of Charge II and 
its specification. No evidence of arzy- previous conviction was introduced. 
He was sentenced to be di1:1missed the service. The reviewing authority 
approved the sentence and forwarded the record of trial for a.otion under 
Art,icle of War 48. 

· 3. Evidence for the Prosecution 

On 30 July 1947 First Lieutena.nt John J. Bean, Service Company. 
349th Infantry, Cividale, Italy, authoriied Sergeant Latour to use a 
company jeep. This j'eep was driven 'by Private Sk~rlock (R 27). Private 
Skerlook drove the jeep frOI:1 Udine, Italy, to Gorizia, Italy, with two 
sergeants as passengers. mule passing the Garibaldi Cafe in Gorizia, 
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., 1 ' 1 tt, 11 · d S t"- • · IIPrivate Skerlock suw tr1e accuse". Tne accuseu. no brC or ome s,ing. 
Private Skerlock drove trie two sergeants to 81:l: Corso ~i.oosevel t and re
ceived iustructions to return at 10i30 p.~. and in the meanti~e park the 
jeep "at the Division ·car park. 11 On hL; way to the :motor :.;,a.rk Private 
::ikerlock stopped a.t the Ge.ribaldi Cafe and asked the accused "how he was 
enj'.lying his furlOu[;h.' 1 The accused was on le&ve on 30 Jul:,· 1947. 'l:.e 
accused end Private Skerlock went to a bar o::i. the outskirts of Gorizia and 
drank 11 a beer." They remained at the bar about an hour, after v;h.ich they 
returned to the Garibaldi Cafe where they ate some sandwiches. from t~e 
Garibaldi Cafe they went 11 to the castle on the hill 11 where they had a 
drink. At one oafe tiey met Privates Teebin and Kemble. About 7:30 p.m. 
the accused and the three privates went to an old bar near the 339th Field 
Artillery Area. This was an officer's bar and they stayed about 15 minutes. 
The 'accused drank a beer. They left this bar and drove to a bar in San 
Andrea where they remained about 10 minutes. "ilhen they left this bar, 
Private Skerlock drove the jeep, the accused was seated next to the driver, 
am Privates Teebin and Kemble were in the back. They proceeded along 
the road about a mile, at which time they met an Italian riding a bicycle. 
The jeep struck and injured this Italian (R 7-16,18-20). The accident oc
curred about 8 p.m. Private Skerlock testified concerning the accident, 
"I was· doing over 20 when he came around the turn. I blew my horn and 
pulled off the road and he cut back in front of me" (R 17). ··Private Skerlock 
stopped the jeep and went to tho aid of the injured man. The man was bleed
ing a bout the head but was conscious. H<:: was put on a truck and sent to a 
hospital where he died the following day (R 11). Privates Kemble and Teebin 
assisted Private Skerlock in giving aid to the injured man and in sending 
him to the hospital (R 19,20). 

When the jeep stopped after the acoidant the four occupants dismounted. 
Private Kemble testified concerning the accused, ":a:e jumped out .of the I .. 
jeep and I said, 1 take off, there is no need for you to get into aey /~ 
trouble.,• The accused started walking down the roan. When Private Kemble 
:ma.de this .statement to the accused "he was on the way around the jeep and 
I told him to take off. tt Private Kemble then stated, 11 I told these guineas 
to get an ambulance and they came back with a truck. I helped put him on 
the truck an:l. they drove off" (R 20). On oross-e~W'.!lination he stateda 

"Q. You have testified that you had some converaa~ioa 
with Lt. :Morrison at the time, something about that he was a 
fine officer. 

"A. I didn't tell him that he was a fine officer. I just 
thought he was. I just said, 1 Take off'. 

"Q. Where was he at the time 'l 
"A. He just stepped out of the jeep. 
"Q. Was there some attention being given to the civilian then? 
"A•. No, the Lieutenant was the first one out and I went after 

him. 
"Q. Did you tell him assistance would be rendered? 
"A. No, but I figured he knew what I was going to do. I was 

taking charge." (R 21) . 
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LuiEi Palreerini, a civilian, testified that on 30 July 1947 he was 
at San A.nJ.rea ,·,here the Italian Grendene was "run over by an American 
jeep. 11 Re was about 200 rr,eters from the scene of the aocident when he 
becru..e aware of it. He saw some soldiers "trying to help the old man." 
He also saw the accused going towards town while he was going to the acci
dent. The accused was "rur.ni~ and walki~ undecidedly" (R 22 ). 

4. For t he Defe:ns e 

No evidence was offered for the defense. The accused was warned of 
his rights and elected to remain silent (R 33,34). 

5. Discussion 

Private Skerlock was the driver of a jeep which had been properly 
dispatched on an official mission of trar~porting two sergeants to the 
town of Gorizia, Italy. He delivered his passengeisto the proper place 
about 4 p.m. • 30 July 1947, and was instructed to park the jeep at the 
Division car park and return for his passengers at 10:30 p.m. On his way 
to the desig;nated parking area Private Skerlock stopped at a cafe and 
talked to the accused who was on leave. They had something to drink and 
then went to other bars and cafes for drinks and food • .A.tone oafe they 
were joined by Privates Kemble and Teebin. The ..accused and the three 
privates continued their course of conduct until about 8 p.m., at which 
time the jeep collided with and injured an aged Italian civilian. 

Anny Regulations providea 

· "In case of injury to persons or damage to property, the 
dr~ver of a vehicle will stop the vehicle and render such 
assistance as may be needed complying when practicable with 
state and local regulations for reporting of accidents. •••tt 
(par 25a(l), AR 85o-i5, l Aug 1945.) 

"(]") The name of the oommanding officer of the station 
to which the dr~ver's vehicle is assigned, the ""hicle number, 
and the driver's name will be furnished to all persons injured, 
and to the driver of aey vehicle, and to owners of any property 
involved in the accident by presentation of the identification 
card attached to Standard Form 26 (Driver's Report - Accident -
Motor Transportation)." (par 26~(2), AR 850-15, 1 Aug 1945.) 

The quoted provisions ~f the .Arnry Regulations are comparable to th~ 
statutes of the various States and Title 40, Section 609, District of 
Col1.lillb1a Code, imposing specific duties on the d~i:yer of a motor vehicle 
in case of injury to person or damage to property. But the duties, it 
a.ny, of a passenger who mi&ht be riding in an automobile Ul:lder the oir
OUJllStanoes -inentioned do not appear to be so clearly defined by regula
tion or statute. In CM 301581, Shelton, 13 BR (ErO) 1, 4-5, a case in
volving the failure to render-aid by all ~f the occupants of a lllilitary 
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v~hiole which had run down e.nd seriously injured a soldier, the Boa.rd of 
Review stateda 

"••• the three accused were engaged in a joint enterprise. 
••• The duty of the driver to stop and render assistance in 
oase of injurJ to a person, is an incident of the operation of 
a government vehicle. Under these oircUlllstances each occupant 
was equally responsible with the driver for the latter's failure 
to render the necessary assistance to the injured soldier as 
reouired by the regulation a.nd direotive mentioned (CM El'O 393,. 
Caton and Fikes; CM ETO 2788, Coats and Garcia). The findings 

j of guilty are therefore sustained on the grounds stated.n 

In the instant case it will be noted that Private Sk:erlock, the driver 
of the vehicle in which the accused was a.passenger, immediately brought the 
vehicle to a stop and that he, Kenble a.nd Teebin rendered assistance to 
the injured person. We assume that proper assistance was ;n faot rendered 
because there is no indication to. the contrary. . / 

The specification of Charge II alleges, and the accused was found guilty 
of, 

"••• being the senior officer in a vehicle at the time of an acci- . 
dent, did, ••• wrongfully leave the scene of the accident w-ithout 
rendering assistance to Giuseppe Grcndene, ••• who had been struck 
by t~e vehicle.n 

The accused was the first person to dismount from the vehicle after Grendene 
had been run over. He took no action whatever with respect to the injured 
9erson, but at the suggestion of Kemble'iook off*** down the road." 

· The duty of the accused under the circumstances shown transcends that 
of the driver and other oocupants of the vehicle. As an officer of the 
U.S. Army, being present and in cornni.nd of the vehicle when the emergency 
arose, the duty plainly devolved upon him either to render the neces,sa:cy 
assistance personally or to take such action, within the scope of his a\1.

thority, as reasonably appeared necessary U.'leer the circumstances. Fail
ing to do either he not only abdicated the responsibility inherent in his 
office, but deprived the gravely wounded civilian of any benefit which his 
exercise of leadership Jt.iGht thereby have provided. This is nthe wrongful 
leavinbn denounced in the specifioation, and the court's finding. 

However, we believe that accused's misconduct, under the circumstances 
in this case, was not "of the im:noral, dishonorable·or disreputable char~ 
acter necessary to sustain a charge 11 under Article of \7ar 95 (see Foot-
note No. lG, p. 711, Winthrop's 1Jil. Law e.nd Precedents, 2nd Ed., :?.eprint), 
for there is some indication in the record that accused had· reason to assume 
that his enlisted companions would render aid to the victim. Such an assUlllp
tion on his part would render his actions somewhat less offensive to ,accepted 
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standards of moral decency than the type conduct which is ousto~.a.rily 
decried as a. violation of Article of War 95. Nevertheless, we are of 
the opinion that the conduct of accused as exhibited by this record of 
trial was prejudicial to good order a.nd military discipline and that it 
also had a ,definite tendency to bring the military service into dis
repute. In short, we conclude that the finding of guilty of the speci
fication herein is sustainable as a violation of Article of War 96. 

Our opinion in this regard is not to be construed e..s amounting to a 
declaration that in no case of an officer "wrongfully leaving the scene 
of an accident" could the offense amount to a violation of Article of War 
95. 

6. Department of the Arm:, records show that the accused is 34 years 
of age and has a. to.ta.l service of a.ppr.oxi.Jlately eleven yaars. He served 
as an enlisted soldier fran June 1935 to September 1942 and was commissioned 
a second lieutenant in February 1943. 

7. The court was legally constituted and ha.d juriadiotion over the 
acoused and of the offense. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient to. 
support only so much of the findings as finds the accused guilty of the 
specification in violation of Article of War 96, legally sufficient to 
support the sentence and to warrant confirmation of the sentence. Dis
missal is authorized for a violation of Article of War 95. 

Advocate 

Judge Advocate 
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.IA.GK - CM 326443 1st IJid 

JAGO, Dept. of the Aniy, Washillgton 25, D. C. fEB 12 1948 

TOa The Seoretary of the Anv 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are tra.ns:adtted herewith for 7ollr e.otion the reoori •f trial ud 
the opbion. of the Boa.rd of ReTiew 1;11 the ease of Firat Lie•teDAllt Clifford. 
o. Mcirriao~ (0•1177106), Infutey. 

2. Upon trial by general oourt-ma.rtial this offioer wa.s found guilty 
of wrongfully lea.ving the acene of an aooident without renderillg auiatuoe 
tG Giuseppe Grendene, an Italian ohilia.n who had been struok l,y the ffhicle 
in which accused wa.a riding, in violation cf A.rtiole of War 95. He wu 
aentenoed to De dismissed the ser'rioe. The reviewing authority- approved 
the sentence and forwarded the record of trial for a.otion pursuant to 
Article of War 48. 

3. A summa.ry of the evidence ll&Y be found in the a.coomp~ng opinion 
of the Boa.rd of ReTie.-. I cono\n" in the opinion of the Board that the 
:-ecord of triiu 1a legally sufficient to 1upport only so much of the find• 
ings u involve a findi~ of guilty- of the apeoitica.tion of Charge II ill 
Tiola.tion of Article of War 96, legally sufficient to aupport the sentence 
and to warra.nt confirma.tion of the aentenoe. 

On t_he evening of 30 July 1947 the· eoouaed and Printea Skerloolc, 
Teebin and Kemble were riding in a Government nhiole in the Tioinity of 
Gorizia., Italy. They visited vr..rious bars where they procured aDd drank 
intoxicating beverages. Printe Slc:erlook had procured the Tehi ole o• 
his OIJil initiative and he we.a doi.ug th.e drirt.ng. Duri11g the course of the 
evening they ra.n over and ta.tally· injured a. 7l-ye1ar old Italia.n na:med 
Giwieppe Grendene who wu riding his 'bioycle along the highway. Atter 
•triking the Italian, Skerlock brought the nhicle to a. stop and the a.c• 
oused diaounted from the vehicle. Private Kemble thereupon stated to the 
aoouaed. •take off. there ia no need tor you to get into trouble." The ao• 
cused :bmediately left the scene am the three enlisted men -.de arre.nge• 
:aeJ2ts tor the Italian to be taken to a. chilian hospital where he died 
the next dq. The aoouaed, who appears to have been drunk, apparently 
usUlled that the enlisted men with him would rel2der the necesaary aid to 
the woumed Italiu.. . 

The aocuaed'a leaving the scene under the circumstances shown we.1 not 
such &11. immoral. disho:uora.ble or diareputable act as to amount to a Tiolt.• 
tion of Article ot War 95, but it was clearly an &ct prejudicit.l to good 
order and militu-y discipline in nolation of Article ot War 96. Although 
aid WU nnd.ered 'by the enlisted men, the a.oc\lHd aevertbeleu abdica.ted 
his functions ct leadership a.lld comma:a.d at the time of the emergenoy and 
deprind the injured person of whatever aid suoh leaderahip might have 

6 

http:drirt.ng
http:warra.nt
http:summa.ry


<221) 

ai'forded. 

The accused has served in the Army about 11 years. He we.a commissioned 
a second lieutena.It in February 1943. He has a reasonably creditable record 
and there is no record of any previous convictiona. I reoommelld. that only 
so much of the findings of guilty of Cha.rge II and its spe~ifioation be 
approved as inTolves a finding of guilty of that specification in viola
tion of Article of War 96, and that the sentence 'be confirmed but comauted 
to a reprimand a:od forfeiture of $75 of aocu1ed'a pay per aonth for a period 
of three aonthl. 

4. Inolosed is a form of action designed to carry into execution 
the foregoing recommendation should it meet with your approva.l. 

2 Inola TROMAS H. GREEN 
l. Record of trial Major General 
2. Form of action The Jw.ge Advocate General 

( cc~o .59', Dn, 4 1v;arch 1?~8). 
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DEPARTME.NI' OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. C. 

JAGH - CM 326445 

UNITED STATES ) 88rH INFANI'RY DIVISION 
) 

v. )) , Trial by G.C.M., convened at 
Gorizia, Italy, 4 Septeni:ler 

First Lieutenant BUR.NICE E. ) 1947. DiBmissal 
BARNETT (0-2000599), Infantry ) 

OPINION of the BCA.RD OF REVIEW 
HOETE:t-SI'EIN, O'BRIEN, and LYNCH, Judge_ Advocates 

1. The Board of Review has exal!lined the record o! trial in the case 
o! the officer naned above and submits this, its opinion, to The Judge 
Advocate General. 

2. Accused was tried upon the following Charges and Specifications, 

CHARGE Is Violation o! the 90th Article of War. 

Specification: In that First Lieutenant Burnice E. Barnett, 
Company :M, 350th Infantry Regiment, did at Tarcento, Italy 
on er about 20 July 1947, wrongfully use pr0'9'oking speech, 
to wit •You are a lying son-of-e-bitch11 or wards to that 
effect, against First Lieutenant:. Fred C. Kaune, J5oth 
Infantry Regiment, over the telephone. 

CHARGE II: Violation of the 95th Article o! War. 

Specification 1: In that First Lieutenant Burnice E. Barnett, 
Company M, 350th Infantry Regiment was at Tarcento, Italy 
on or about 20 July 1947 in a public place, to wit, the 
street of Via Monte Grappa in front o! house No. 6, con
spicuously disorderly. 

Specification 2: In that First Lieutenant Burnice E. Barnett, 
Company M, 350th Infantry Regiment, did at Tarcento, Italy 
on or about 20 July 1947, with intent to deceive Technical 
Sergeant Rinaldo Di Tullio, o! the Special Police, 350th 
Intantry Regiment, officially state to the said Technical 
Sergeant Di Tullio, that "he did not know anything about 
two shots having been !ired" which statement was known by 
the said Lieutenant Barnett to be untrue and 1118.de with 
disregard at a knowledge of the !acts. 
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CP..A.RGE IIIa Violation o! the 96th Article o! War. 

Specification: In that First Lieutenant Burnice E. Barnett, 
Company- Jl, 350th Infantry Regillent, did, at Tarcento, 
Italy on er about 20 July 1947, tbrov.gh carelessness, 
discharge a .f'ireara, to wit, a caliber .38 rifle, 
Schoenauer, Ml.905, in .t'ront of and outside of his 
quarters at No. 6 Via Monte Grappa. 

He pleaded not guilty to, and was .t'owld guilty· of, the Charges and Speci
fications. No e"fidence ot pt"e'l'ioua convictions was introduced. He was 
sentenced to be dismsed the senice. The revie-wt.ng authority approved 
tbs sentence and f6nrarded the record of trial fer action under Article 
of War 48. 

3. Evidence fer the i:rosecutiona 

Accused is in the ailitary service and on 20 July 1947 was stationed 
at 'l'arcento, Italy. At about 0350 hours a call was made from. accused's 
quarters to the officers I club for Captain Pruitt (R 27). The Italian 
employees were unable to umerstand the call and First Lieutenaxrt Fred C. 
Kaune answered the phone. The party calling asked for Captain Pruitt and 
when Lieutenant Kaune said that Captain Pruitt was not Hailable the other 
party called Lieutenant. Kaune •a i)-ing son-0!1-bitch. • On Lieutenant, 
Kaune •s inquiry the other party identified him!Sel.t' as the accused. Kaune 
disclailled the epithet used against him, whereupon accused reiterated that 
Kaune was •a lying son-o.t'-a-bitch, • challenged Kaune to •c011e down• 1.t' he 
wanted to make 11sODBthing of it,• and ga"fe Kaune his address (R 12). The 
operator who had placed the call overheard part of the conversation and 
beard the party whQ. identified himsel.t' as accused call Lieutenant Kaune 
•a lying son-o.t'-e.-bitch• (R 30). 

Kaune had Private First Class Ralph L. Reece drive him to aceused •s 
quarter• on Via Monte Grappa (R 12, 33, 41). They were accompanied by 
Prbate Robert o. Ellis (R 33, 41). Kaune dismounted from the jeep 8.cross 
the street .trca. accused's hoae and observed accused sitting on the -steps 
of the house• .A.ccused was holding an object which appeared to be a shot
gun (R 14, 35, 42). Kaune :mentioned to accused that the .latter had wanted 
to speak to him. · .A.ccused said that he did, placed the object in hi.8 hands 
inside the door ot the house and ad'Yanced to the road. As they met Kaune 
beliend that accuaed was going to strilce him and struck accused, knocking 
him to the ground. J.ccused came up •again ninging" and Kaune knocked him 
to the ground again. This time Kaune helped accused to his feet saying, 
"I thought you wanted to talk it over. 11 !ceu.sed replied, 11Yes, lets talk 
it OYer.11 They stood with their bands down and the accused tripped Kaune 
who fell to the ground, whereupon accused started to strangle pim. Kaune 
struck accused in the face and the latter released his hold (R 14-15, 36-
37, 44) • .leeused crawled to the gate outside his house, regained his .t'eet 
and ran into the house (R :7, 44). Kaune and the two enlisted nen went 
back to their jeep, drove off, and subsequently heard two shots spaced ten 
or !ifteen seconds apart _(R 16, 37-38, 44--45). 
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it about 4100 a.11., 20 July 1947, Technical Sereeant Rinaldo Di 
Tullio of the "SP Platoon" heard two shots fired and accompanied by 
Private First Class Billy Darnell investigated the shots. He talked 
with an Italian woman who was in accused's house. Accused opened a 
lfindow and asked what Di Tullio wanted. Di Tullio inquired if' accused 
had heard any shots and accused replied that he had not. On being asked 
if' he had a weapon in the house accused replied he had a pistol and gave 
it to Di Tullio to examine. Di Tullio 's examination disclosed that the 
pistol was empty and had n~ been fired recently (R 49, 55). 

4. Evidence for the defenses 

.lccused elected to testify under oath in his own behalf. His 
testimony pertinent to the issues of the case is substantially as fol
lows a 

Accused called the officers' club some time around 3130 ar 4100 in 
the morning of 20 July 194? to talk to Captain Pruitt. Lieutenant Kaune 
ans11ered and said that Captain Pruitt was not available. There was some 
Jl8ntion 11ade about punching someone on the nose and accused challenged 
Lieutenant Kaune to come down and punch his nose and at Kaune I s request 
gave Kaune his address. When Kaune arrived by jeep accused went out into 
the road to :meet hill. Accused us blinded by the lights from the jeep 
and raised his hand to shade his eyes. As he did so he was knocked down 
by Kaune. When Kaune was picking him up accused figured he was going to 
be hit again so he hit Kaune. In the meantime accused's wife and young 
son had been disturbed and were scre8.lling, so accused made a retreat and 
went into his house, whereupon, Lieutenant Kaune left in his jeep. Before 
going to bed accused decided to unload his rifle and went outside the 
house. He unlocked the sa.f'ety and the rifle fired. He investigated to 
see if' it had hit anything, then pulled the trigger again as he thought 
it was empty but the rifle fired a second tims. When Sergeant Di Tullio 
arriTed he asked accused, 11 Do you know anything about shooting down here?" 
.lccused replied, "Was there?" In response to Di Tullio's request accused. 
allowed Di Tullio to inspect a pistol (R ?0). Later when Lieutenant 
McCarthy came to his hou~e accused did not want to talk about the affair 
because he had been drinking and ,ras confused {R ?l, 75). On examination 
by the court he denied that he called Lieutenant Kaune "a lying son-of:·-Ei
bitch" (R 81). 

5. .lccused was found guilty of using provoking speech against a 
fellow officer {Spec, Chg I)• The evidence shows that at the time., place, 
and under the circumsta~es alleged accused talked with Lieutenant Kaune 
by telephone., inquiring f·cr a Captain Pruitt. When Kaune said that Cap
tain Pruitt was unavailable., accused called Kaune 11 a lying son-of-s-bitch. • 
Lieutenant Kaune testified to this ei'fect and his version of the conversa-
tion was corroborated by the telephone operator who placed the call. . 
lccused's denial of using the language alleged is equivocal and unconvincing. 
That the language used was ?'OVOking within the provisions of Article of War 
90 is self-evident. 
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Accused was found guilty of being conspicuously disorderly in a pub-
lic place in violation of Article of War 95 (Spec 1, Chg II). The evidence 
shows that after the telephone conversation above related Lieutenant Kaune 
proceeded to accused's quarters where he met accused on the road. There 
Kaune knocked accused to the ground twice before accused retaliated. Kaune 
testified that accused had n1miressed" him "with the idea that he was going 
to swing," so Kaune struck hill first. lccused testified that he was blind
ed by the jeep lights and raised a hand to shade his eyes. There is no 
doubt but that Kaune struck the first blow and there is no doubt that before 
attempt,ing to talk the matter c,ver with accused he knocked the latter down 
twice. At this point accused took the aggressive and both men went to the 
ground. The affray took place in the early morning hours in the presence 
of two eru.isted men and accused's wife. It is not to be supposed that ac
cused and his adversary met to exchange pleasantries or for any other purpose 
except, the fray which took place •. This was a case of mutual assault and 
battery and accused's pu-t in it constituted disorderly conduct. However, 
in view of the circumstances that the fray took place under cover of dark
ness and before a small audience which did not include persons outside the 
military establishment, accused's disorderly conduct may not be considered 
as conspicuous, and does not demonstrate his moral unfitness to be an of
ficer. In this respect the record of trial, therefore, does not support 
a finding of guilty of an offense in violation of Article of war 95. (CM 
237229, Bal<kin, 23 BR 337). 

Accused was found guilty of discharging a firearm through carelessness 
{Spec, Chg III). The testimony of accused shows that after his fight with 
Lieutenant Kaune and irior to retiring for the night, he decided to unload 
his rifle. In the process ot so doing he discharged the rifle twice. The 
court could find under the circumstances that accused did not, exercise the 
requisite care in unloading his weapon and hence the finding of guilty of 
discharging a firearm through carelessness was warranted. 

lccused was also found guilty o! making a false statement to a "Special 
Policemann in 'Yiolation of Article of War 95. There was evidence that 
Technical Sergeant Di Tullio, a member of· the "SP Platoon, 11 heard two rifle 
ahot:,s at the time accused discharged his rifle. Di Tullio investigated the 
shots and in the course of his investigation questioned accused and asked 
if the accused had heard the shots. Accused denied hearing any shots. In 
h1a testimony accused stated that when he was asked if he heard any shots 
he countered with the question "Was trere? 11 In view of Di Tullio's 
testiaony which was corroborated by another enlisted man it may be con
cluded that accused did deny hearing any shots. The falsity of the denial 
is established by accused •s own testimony. 

The BQl.rd is o! the opinion, however, that, because or the events 
which p:-oceeded it, and the other circumstances, accused, s false statement 
did not constitute conduct in violation o! the 95th Article of war. Accused 
in his testimony indicated that he hld been drinking on the evening in ques
tion, and his actions as sh01,n by the record o! trial are corroborative or 
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an intoxicated condition. He had also been given a physical beating and 
the hour was late. There is a possibility that under normal conditions 
accused would not have :made the false statement shown. For the reasons 
stated the Boo.rd is of the opinion that accused's conduct in this instance 
constituted a violation of Article of War 96. 

·6. Records of the Army show that accused is 27 years of age, married, 
and the father or a 4-year old boy. He completed the seventh grade of 
school. In civilian life he was employed as a truck driver and farmer. 
He had enlisted service from November 1938 until 6 Janl!al'y 1945 when he was 
commissioned a second lieutenant. He was subsequently promoted to first 
lieutenant in May 19450 He served in combat in the European Theater and 
was awarded the Bronze Star Medal. His efficiency ratings o! ;ecord are 
•excellent" and •superior." · 

The Boo.rd has considered a letter pertaining to clemency on behalf or 
accused addressed to The Adjutant General, dated 12 November 1947 from the 
Honorable William Langer, United States Senate. 

? • The court was legally constituted and had 'jurisdiction of the 
person an:i the offenses. No errors adversely affecting the substantial 
rights or accU3ed were committed other than as· hereinbefare noted. The 
Boe.rd of Review is of the opinion that the record of trial is legally 
sufficient to support the findings or guilty of Charge I and its Speci
fication, Charg;e III and its Specification, Specification l or Charge 
II, except the ward "conspicuously," and Specification 2 of Charge II; 
legally insufficient. to support the finding or guilty or Charge II, but 
legally sufficient as to the Specifications under Charge I! to support 
a finding of guilty or a violation of Article of War 96. Dismissal is 
authorized upon conviction of violations of Articles of War 90 and 96• 

. ,,,//2:~,,-N:.___1~;......;;........~"'"""-·____, Judge Advocate 
/~ I 

, Judge Advocate • ~:f:oiL·., 
~-· 
--;~thr:..;;,;_..&.½~W--b---....·____, Judge Advocate 
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1st IndJAGH - CM 326445 

JAGO, Dept. of the .lrmy, Washington 25, D. C. pr·· 

TO, The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated 26 Uay 1945, there are 
transmitted herewith the recard1 of trial and the opinion of the Board of 
Review in the case of First Lieutenant Burnice E. :arnett (0....,,.000599), 
Infantry. 

2. Upon trial by general court-martial this officer was found guilty 
of using provoking language against another officer in violation of Article 
of War 90 (Chg I, Spec)J of Deing conspicuously disorderly in a public 
place, and of making a false·statement to a special policeman, in violation 
of Art_icle of War 95; and of discharging a firearm through carelessness, in 
violation of Article of War 96. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service. The reviewing 
authority approved the· sentence and forwarded the record of trial for ac
tion pursuant to Article o£ War 48. 

3. A S\lilllllary of th! evidence may be found in the accompanying opinion 
of the B~rd of Review. The Board of Review is of the opinion that the 
record o! trial is legally sufficient to support the findings of guilty of 
Charge I and its Specification, Charge III and its Specification, and Spec
ification 1, Charge II, except the word "conspicuously", and Specification 
2, Charge II; legally insufficient to support the finding of guilty of 
Charge II, but legally sufficient to support a finding of guilty of a 
vioJ.ation of Article o£ Viar 96 as to the Specifications under Charge II; 
legally sufficient to support the sentence and to warrant confirmation of 
the sentence. I concur in that opinion. 

During July 1947 accused was stationed at Tarcento, Italy. At approxi
·mately 0330 hours, 20 July 1947 accused called the Officers' Club at Tarcento 
from his quarters. kcused asked to speak with a Captain Pruitt. Lieutenant 
Kaune who took the call informed accused that Captain Pruitt was not avail
able, whereupon accused called Lieutenant Kaune "a lying son-of-a-bitch." 
Lieutenant Kaune disclaimed the epithet and threatened to punch acc't1sed in 
the nose. Accused reiterated that Kaune was "a lying son-of-a-bitch," told 
Kaune to come on down if he "wanted to make something out of it." and gave 
his address to Kaune. Subsequently Kaune went to accused I s q~ers and 
at Kaune 's invitation accused came out on the roac:1 to meet him. Accused 
was hit by Kaune and knocked to the ground twice. A.fter Kaune had assi~ted 
accused to his feet the second time, accused launched an attack and both 
men went to the ground. When accused's wife started to scream accused 
stopped fie;hting and entered his house, and Kaune left in his jeep. .Ac
cused after entering his house decided to unload hi~ rifle. He took the 
rifle outside and when he unlock"d th!'! safety the rifle fired. Believing 
the rifle to be then unloaded he pulled the trieger and the rifle fired a 
second time. Subsequently when Technical Se-rgeant Di Tullio a member of the 
Special Police Platoon, investieated the shots, accused tolct' Li Tullio that 
he had not heard any shots. There was evidence that accused had been drink
inc on the night in question. 
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The Board of Review is of the opinion that under the circumstances 
shown by the record of trial accused's disorderly conduct was not 11 con
::ipicuous" and that neither the disorderly conduct nor the false statement 
constituted a violation of the 95th Article of War, but that they both 
constitute violations of the 96th Article of War. 

4. Accused is 27 years of age, married, and the father of one child. 
He completed the seventh grade of school. In civilian life he was employed 
as a truck driver aIXl farmer. He had enlisted service from Noveir.ber 1938 
until 6 January 1945 when he was commissioned a. secon1 lieutenant. He was 
promoted to first lieutenant in May 1945. He served in combat in the 
European Theater and was awarded the Bronze Sta.r 1i:edal. Hls e:f'ficiency 
rat inss of record are 11 excellent II and "superior. 11 

The B~rd of Review considered a letter pertaining to clemancy on be
half of accused addressed to The Adjutant General, dated 12 November 1947 
.f'rom thfol llonorable William Langer, United States Senate. In his re-dew of 
the record of trial the staff judge advocate expressed the view that the 
evidence was not legally sufficient to support the finding of guilty of 
Specification l, Charge II (disorderly), and that tr& sentence was exces
sive but could not be conunuted by the reviewing authority. 

5. I recolllIDc)nd that only so much of the finding o.f guilty of Speci
fication 1, Charge II, be approved as involves a finding that accused was 
at the time and place alleged disorderly in violation of Article of War 
96, and that only so much o.f the finding of guilty of Specification 2, 
Charge II, be approved as involves a finding of guilty o.f' that Specification 
in violation of Article of War 96, and that the sentence be confirmed, but 
in view of accused's prior excellent record and all the circumstances of 
the case, recomnsnd that it be commuted to a reprimand and forfeiture of 
~50.00 of his pay per month for three months. 

6. Inclosed is a form of action designed to carry the foregoing 
recoillI!J3ndation into effect, should such recommendation meet with your 
approval. 

2 Incls T!10MAS H. GREEN 
l - Record of trial W.iajor General 
2 - Form of action The Judse Advocate General 

--------------------------------------
( GC:MO 19 (DA) 20 Jan l9h8) • 
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DEP.AR'l'!.\ENT OF THE m.,Y 
In the Office of The Judge Advocate General 

Washington 25, D. C. 

NO'~ 1 3 194./ 

JAGQ - CM 326450 

UNITED STATES ) Ai'JTILLES DEPARThENT 
) 

v. ) Trial by G.C.M., convened at 
) · Fort Brooke, Puerto Rico, 

Technical Sergeant ) 25-26 September 1947. 
AL?,J ANDRO TORRES BAEZ ) Dishonorable discharge and 
(RA 30414326) ) confinement for four (4)
?509 Service Unit ) years. Penitentiar/.
Fort Brooke, Puerto Rico ) 

HOIDING by the BOARD OF REVIEVf 
JOHNSCN, SCHENKEN and KANE, Judge Advocates 

1. The rec·ord of trial in the case of the soldier n:.med above has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 93rd Article of War. 

Specification:. In that Technical Sergeant Alejandro Torres 
Baez, 7509th Service Unit, Fort Brooke, Puerto Rico, 
did, at Barrio Amparo, Hato Rey, Puerto Rico, on or 
about 23 July 1947, commit the crime of sodomy by · 
feloniously and against the order of nature having 
carnal connection per annmn with Miguel Angel Benitez, 
a civilian and a minor. 

Accused pleaded not guilty to and was .found guilty of the Charge and 
Speci.fi,cation. No evidence of previous convictions was introduced. He 
was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due and to be· confined at·hard labor 
for four years. The reviewing authority approved the sentence, desig
nated the United States Penitentiary, Atlanta, Georgia, as the place 9f. 

confinement and forwarded the record o.f trial for action under Article 
of War so½. 

3. Evidence. 

Inasmuch as the Board of Review holds that there was prejudicial 
e?Tor committed at the trial, the evidence need not be sumnarized • 

• 



• • • 

.. - ..,,,. / 

4. The record of trial shows that accused voluntarily took the 
witness stand to testify under oath b_ut expressly limited his 
testimony to the circwnstances relative to the procuring of his alleged 
confession (R. 67). After proper direct and cross-examination of ac
cused well within the confines of this limitation the following 
occurred: 

"PROSECUTION: I believe the witness is subject to cross ex
amination on the whole offense. 

11DEEE!{SE: He cannot testify to anything in connection with the 
fact. If tli.e accused testifies in denial or explanation 
of the offense, then he can be cross examined on the whole 
offense. He testified only to his own statement. 

"PROSECUTION: But he told. 

11DZF'li:NSE: He said: 'The way the statement is dona is not the 
way I had it in longhand. 1 I woultl like to· call your 
attention·to_page 126 and 127 of the manual. 

"LAW 1lE:MBER: 'When the accused testifies in denial or explana
tion of any offense charged or any fact tending to prove 
his guilt of that offense, even though it has not been the 
subject of direct testimony, it is properly the subject of 
cross examination. (Paragraph 395 (34), page 223, Digest 
of Opinion, JAG, 1912-40) · 

"DEFENSE:: Can I give~ explanation of this, on 395 (34), when 
the accused testifies of anything he is charged or any fact 
proving he is guilty of that offense? 

"LAW MEMBER: The statement that the accused made is evidence to 
this case. Therefore, -when he testifies as to any of the 

. contents of this statement--as to the manner in which it 
was derived and anything else-he is subject to cross ex
amination on the whole offense, subject to objection by any 
member of the court. It is objected to. · The court will be 
closed. 

"The court was closed and upon being opened, the president an
nounced the follow1ng: 

"PRESIDENT: The ruling of the law member is sustained. The 
witness may be cross-examined." (R. 71-72) • 

• 



:,ccused wa·s th~n su~jected to e:xaminc.1tion by the court, prosecution and 
defense regardmg his whereabouts, companions and conduct on the night 
of the alleged offense. During this examination accu:::cd did not make 
§in7__ipcr.:i..minating statements and did-not t~stify concerning arry facts 
~ich had, not. be.en. previously testified_ to by either Prosecution or 
defense witnesses. Cons"equently • .this holding is not- based in any 
degree upon whether the evidence elicited from accused vras necessary 
to support the ;findings of guilty. To.~c~J,!]~ ~Zfense charged was 
.Pr~ved by cornpet~"l..t_e_videru:,a__11d.thout. any. consideration being given to 
accused's testimony regarding his guilt or innocence. The sole question· 
presented in this case i~ere·tne..-:Substantial -rights of accused 
violated. when he was required to testify regarding the merits of the 
case when he had voluntarily taken the witness stand to testify only for 
a limited purpose?" 

It has been uniformly held by the Board of Review that an ac
cused has the right to testify for a limited purpose without being 
subject to examination regarding the merits of the case and to refuse 
him such privilege constitutes fatal error (Cli 275738, :Kidder, 48 BR 
145). The fairness of the above rule was considered in Grantello v. 
United States, 3 Fed. 2nd, ll7 (C.C.A. 8th, 1924) wherein the court 
held that an accused who testified only "that his name was Frank 

· Grantello11 was not subject to exam:ination and that it was fatal error for 
the court to comment on his failure to testify on the merits, conclud
ing -that: 

11 It is a fundamental principle of our govern.'Ilent, re
peatedly emphasized and applied by the Supreme Court, 
that the provisions of its Constitution and statutes for 
the protection of the rights and privileges of its 
citizens accused of crimes shall not be limited, quali
fied, or frittered a.way, but shall be fairly and 'J:jroadly 
construed and enforced for their 'protection." _ 

. . 

This decision clearly recognizes the right of an accused to testify for 
a limited purpose provided ·he does not testify concerning tacts rela
tive to his guilt or innocence. It must be conceded therefore that the 
examination of accused on the merits of the case when he had taken the 
stand for a lim+ted purpose only was highly improper and constituted 
serious error. 

It has been held fatal error for the prosecution to.call upon an 
accused to testify (Cll 312517, Kosydar, et al. (9 Oct. 1946); 
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C'd .317428, Satterwhite, et al. (19 Feb. 1947)). '."Jhile these cases may 
be distinguished from CU 27.3817, Johnson, et ~ 6 BR (!~TO) 291; CM 
246543, Bishop.~t_&, 2 BR (NATO-r.:TO) 9) in which contrary results 
were reached, it is considered that the principles set forth in the 
Johnson and Bishop cases, supra, are nbt controlling1ind should no 
longer be followed. It is recognized that in these cases the accused 
was called to the stand by too prosecution whil~ in the instant case 
he voluntarily took the witness stand at his o,m request to testify 
for a limited purpose and was thereafter subjected to examination on 
the merits of the case over objection by the defense. 

The Board of Review is of the opinion however that such·a dis-
. tinction is of no consequence. It cannot be denied that an accused has 
a right both under the Constitution of the United States and the pro
visions of.the 24th Article of War to refrain from testifying regard
ing the merits of his case. This right.Jras.. denied to the accused.in .the 
'instant case and he was compelled to give testimony regarding his gµilt . 
.Qr~-i@,9cence-·vmen-1ie··had not voluntarily elected to do so. This 
amounted to a violation of his rights under the Constitution of the 
United States and the 24th Article of War and cannot be considered as 
falling within _that class of nonprejudicial errors covered by the 37th 
Article of liar. This constitutional guarantee can only be effectively 
enforced by excluding all evidence obtained in violation of accused's 
right against self incrimination. It must be remembered that accused in 
this case desired to exercise his right to testify concerning the manner 
in which his alleged confession was procured without subjecting himself 
to cross-examination on the merits. Any ruling of a court-martial which 
circumvented his right to so limit his testimony would jeopardize his 
constitutional guarantee against self incrimination, a right which the 
courts are under a solemn obligation to guard. So obnoxious to the law 
is the use of an involuntary confession that the Supreme Court of the 
United States has stated: 

"The Constitution of the United States stands as a bar 
against the conviction of any individual in an American 
court by means of a coerced confessipn. There have been, 
and are now, certain foreign nations with governments 
dedicated.to an opposite policy; eoverru:ients which convict 
individuals with testimony obtained by police organizations 
possessed of an unrestrained power to seize persons sus
pected of crimes against the state, hold them in secret 
custody, an:i 'WTing from them confessions, by physical or 
mental torture. So long as the Constitution remains the 
basic law of our Republic, America will not have that kind 
of government." (Ashcraft v. Tennessee, 88 Lavl Ed. 858). 
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Since the ruling of the law member denied to accused the right to 
limit his testimony to the facts showing the manner in which his con
fession was procured without being compelled to testify as to his 
guilt or innocence his fundamental constitutional right against self 
incrimination, as distinguished from a mere error of procedure, was 
violated. The right against self incrimination provided by the. 
fifth amendment to the Constitution of the United States and Article 
of War 24 is so fundamental that its infringement ccnstitutes a lack 
Q_f due pI'OCeSS which_ is not rectified by thefact-·tria_t __ the- record of 
trial contain~ other clear and, compelling evidence of guilt.-----·-········~---~. -

The Board of Review is cognizant of CI.! 282871, Harguez, 11 BR 
(ETC) 105, in which a-·contrary decision was reached on identical facts 
on the theory that. the evidence other than that erroneously elicited 
from the accused was of such probative force as virtually to compel a 
finding of guilty anc;l therefore, the error of requiring the accused to 
testify to the merits -when he had taken the stand for a limited plll'
pose only was not prejudicial to his substantial rights u.~der the pro
visions of the 37th Article of War. For the reasons stated the prin
ciple en1.µ1ciated in the Marquez case sunra, should no longer be fol
lowed; 

5. The Board of Review holds that the record of trial is legally 
insufficient to support the findings of guilty and the sentence.· 

' /: /-

/ln1 J ;/ ·!) 
___v:;./....:u:::.....;__ _'1/J_,._z.-:1._~\.,..l_--1_/_·_·__,,Judge Advocate lrtt_.:.-~-- __ 

/ I : I 

_____h'-,-·__.::?.,._',/#_on_,..-!L:....~-~.~-_-1-{,--·/____,,Judge Advocate 
11 

----"td....'-'--~~I/J-M~~~-----------'Judge Advocate 
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J AGQ - Ci.f .326450 1st Ind 

JAGO, Dept. of the Arrey-, Washington 25, D. c • 
• 

TO: Com.~anding General, Antilles Department, APO 851, 
c/o iostmaster, ;Iiami, Florida. 

1. In the case of Teclmical Sergeant Alejandro Torres Baez 
(AA .30414.326), 7509th Service Unit, Fort Brooke, Puerto Rico, I 
concur in the foregoing holding by the Board of Review and recolllT!lend 
that the findi.~gs of guilty and the sentence be vacated. 

2. Upon taking the action recomnended above you will have au-
thority under Article of War 50J to direct a rehearing. . . 

3. '.;11en copies of the published order in this case are for
warded to this office they should be accompanied.by the foregoing 
holding and this indorsement. For convenience of reference please 
place the file nlli1lber of the record in brackets at the end of the 
published order, as follows: · · 

(GM .326450). 

~~ 
rn:m;:.,s H. GREEN 
l.:Iajo r General 
TheJudge Advocate General 

1 Incl 
Re cord of Trial 
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DEPA.RTMENr OF TEE ARMY 
In the Offi oe of The Jw.ge Advooa.te Generd (237) 

Washington 25, D. c. 

JA.GK • CM 32645 7 

1 ~ Jhi'I 1948 

UNITED STATES ) THIFcrEENrH AIR FORCE 
) 

v. ) Trie.l by G.C .:it., oonvem d at 4th 
) ilr Depot, A.PO 714, 19 June 1947. 

Private l<"'irst Class MIGUEL ) Dishonorable discha.rge (suspended) 
BORRERO (RA 30430768),.Head• ) and confinement for six (6) months · 
quarters and Ba.se Serrloe Squa.dron,) and twenty (20) days. Disoiplina.ry 
4th Air Depot. ) Barraoks. 

OPINION of the BOARD OF REVIEW 
SILVERS, ACKRO!D and LA.NNING, Judge Advocates 

1. The reoord of trial in the cue of the soldier :rlalmld above hu 
been examined in the Office of The Ju:lge A.dvooate General and there foum 
legally sufficient to support only so muoh of the sentence u invoivea 
confinement at ha.rd labor for three months and twenty-four days and for
feiture of two-thirds pay per month for a like period. The reoord of trial 
has now been examined by the Board of Review and the Boa.rd submits this its 
opinion to The Judge Advocate General. 

2. The accused was tried upon the following charges and speoifica.tions 1 

CF.ARGE Ia Violation of the 61st Article of War. 

Speciftoa.tiona In that Private First Class Viguel Borrero, 
Headquarters & Base Service SqU&dron, 4th Air Depot, APO 
714, did, without proper leave absent himself from his or
ganization at Nichols Field, Philippines, from ehout 1030 
hours, 3 April 1947 to about 0730 hours, 10 April 1947. 

CHARGE Ila Violation of the 6~h Article of War. 

Specifioationa In that Private First Class Miguel Borrero, 
•••, having been duly placed in arrest of quarters, on or 
about 0730 hom-a, 10 April 1947, did, at Nichols Field, 
Philippines, on or about 1700 hours, 10 April 1947, break 
his said arrest before he we.a set at liberty by proper 
authority. 

-~-
CHARGE Illa Violation of the 68th Article of War. 

Specification: In that Priva.te First Class Miguel Borrero, 
•••, did, at A.PO 714, Nichols Field, Philippines, on or 
about 10 April 1947, desert the service of tha United States 
and did remain absent in desertion until he was apprehended 
at Dagupall., Pangasinan, Philippines, on or about 11 May 1947. 

http:Priva.te
http:Disoiplina.ry
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He pleaded not guilty to Charges I and II &nd their specifications, guilty 
to the Speoifioation of Charge II~ except the words "desert the service 
of the United States and did remaiu absent in desertion until apprehellded 
at Dagupan, 11 substituting the words, "absent himself without leave from 
10 April 1S47 to 11 May lS47, • and not guilty to Charge III but guilty 
of a violation of the 61st Article of War. He wu found guilty of Chargea 
I ud II and their apeoit'icatiom, guilty- of the Speoifioation of Cha.rge 
III except the words "desert the service of the United States• a.Ild "in· 
desertion," substituting therefor "without proper lea.ve absent himaelf 
from his organization" 9.Ild not guilty of Charge III, but guilty of a 
T:iolation of the Slat~Article of War. He wu sentenced on li June 1S47 
to be dishonorably diaoha.rged the service, to forfeit all pay aDd allowe.ncee 
due or to beo0lll8 due &lld to be confimd a.t ha.rd labor at suoh place a.a the 
reid.ewing authority might direct for ai:z: J110nths and twenty dqa. The reTin• 
ing authority a.pproved the eentenoe and ordered it executed lnn Muspended 
that portion thereof adjudgii:ig dishonorable discharge until the 1oldier'1 
release from continemem; and desig11a.ted the United States Diaciplill&l'f 
Barra.ob, Camp Cooke, California, or eluwhere u the Secretary of War 
might direct, aa the plaoe of_contineaent. The rHult of trial was pro
mulgated. in Corrected General Court-Martial Ord.era lio. 61, Headp.rtera 
Thirteenth ilr Force, .A.PO 719. dated 1 October 1947. 

3. The only question which it ia :a.eceua.ry- to discuss is the legality 
of the sentence as approved. The approff4 timings et guilty of Cha.rgea 
II and III and of the specification under ea.oh involve two separate of
fenses which are but different upeota of the same act. The breach of 
arrest was concurrent with the inception of the absence without leave on 
10 April 1947. In CM 323305, Raabe, the Boa.rd of Review stated in a case 
involving the quantum of punia'liiiieiii permiuible in a oase involrlng two 
offenses which were different upeots of the ae.me aot1 

"Th• escape from. continnient waa oonourrent with the initial 
abaenoe without leave 11 April 1947. The two ofi'entes are different 
aspeots of the same aot (Bull. JA.G, Vol. V, page 203, CM 313664, 1946). 
For the purpose of punishment they must·be oonstrued. together am 
are punishable only- in the greater aspect thereof." (See also · 
CM 31364-t, Ce.rs on, 63 BR 1371 CM 325739, ~·) 

The foregoing principle appears to be applicable to the present oue. 

The m.u:ilnm. authorized punish.Dant; for absence ll'i thout leave troa oom• 
--.nd, station. or oamp for not more than 11.xty da.ya 1a confinement at ha.rd 
labor not to exceed three days for eaoh dq ot absence &l'ld forteiture of 
two•third1 pq tor a lib period (par. 104b, 1040, 1fC11. 1928). The total 
n\llllber ot d~s of conti:ne:ment authorized u'ider Clia.rge III, therefore, is 
93 dqs or three 110ntlul am three days. The aa.xaum a.uthorize4 punish
ment for breach of arrest is oonfi:nement at hard labor for three 110ntha 
and forfeiture of two•thirda pay per month for a like period (par. 104c, 
YCK. 1928). Therefore, as between the two offeues (Charges II and III), 
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the absenoe without lea.Te constitutes the more serious aspect of the act 
an:l punishment should be' imposed only w1 th reference to that offense 
(par. 80a., MCM. 1928, page 67). Accused was also found guilty of absence 
without Tea.ve for seven days (Charge I ud ita Spec.). The total number 
of de.ya ot confinement a.uthorized tor this of'fense i.a twenty-one days. 
Hence, the total number of' days ooni'inement authorized for Charges I ud 
III is 114 days, or three :months a.Di twenty-tour daya. A dishonorable 
discharge is not authori&ed under the Table of Maximum Punishments for 
the offenses of which the acouaed wu found guilty (par. 1040, MCM, 1928, 
PP• 97,98,102). -

4. For the foregoing rea.aons the Boa.rd of Review is of' the opinion 
that the record ot trial is legally sufficient to support only so much 
of' the .sentence as involves oonfine:ment at hard labor for three months 
a.Di twenty-four days &rd 1'orf'e1ture of two-thirds of the a.oouaed' a pay 
for a like period. 



JAGK - CM 326457 1st Im 

T). c.JAOO. Dept. of the AJ....,. 

TOI The Secretary of the ~ 

. 1. Herewith tr&.llSmitted ·for your aotio:a. wider Artiole of We.r so½, 
as ametded by the aot of 20 August 1947 (50 Stat. 724J 10 USC 1522) and 
the a.ct of l August 1942 (56 Sta.t. '132 ), is the record of trial in the 
oa..se of Private Fir•t Clue Miguel Borrero (RA. 304:50768), Readqurhrs 
am Bue Sorvioe Squadron, 4th Air Depot •. 

2. I oonour in the opinion of the Board of Review that tu reaord 
of tria.l is legally auffioient to 1upport only so muoh of the 1entenoe 
a.a involTH oontinement at ha.rd labor for three month.a and twenty-to1.1r 
t~ya a.nd forfeiture of two-thirds ot the aocuaea's pay for a like period, 
8.lld, :t'ox· ti. reuona stated therein, recommend that so much ot the aen
tenoea.s is in eAc~•• of oonfinement at hard labor for three months and 
twenty-four days and .fo:r!'~:lture ot two-thirds pay for a like period be 
vacated, and that all rights, pi--!~legea arid. property of which aooused . 
ha.a been deprived by virtue of so much .;,f the aentenoe u is va.oa.ted be 
restored. 

3. Inclosed is a form. of ao et't'eet this 
recommendation should such aoti 

2 Iz:iola THOMAS H. 
1. Reoord of trial Major Gener-., 
2. Form of action The Judge Advocate Gener&l 

http:twenty-to1.1r


--------------------
-------------------

IBPARI'?/1Nl' OF THE APJ;y . 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGH - CE .326481 

uNITED STATES ) AFJ11Y ADVISORY GROUP, CHINA . 
) 

v. ) Trial by c.c.11., convened at 
) Nanking, China, 15-19 August

Corporal FRANK R. w·. ALDRICH . ) 1947. Dishonorable discharge
(RA 15043244), Company "A.", ) and confinement for life. 
701st Military Police Service ) United States Penit!'ntiary
Battalion ) 

m·:mw by the E~P..D OF REVJEW 
HorTE1'5TEIN, 0 1BRJEN, and LYNCH., Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following Charge and Specifica
tions1 

CHARGE1 Violation of the 92nd Article ·of War. 

Specification ls In that and Corporal Frank R. W. Aldrich, 
Company "A", 701st Military Police Service Battalion, 
did, acting in conjunction with Staff Sergeant Joseph 
Cervone, Company "A", 701st Military Police Service Bat
talion, at or near Nanking, China, on or about 2 August 
1947 with ma.lice aforethought, willfully, deliberately, 
feloniously, unlawfully, and with premeditation kill one 
Kuo Fa Ting., a human being 1:y throwing him off a bridge. 

Specification 21: In that and Corporal Frank R. W. Aldrich, 
Company "A", 701st Military Police Service Battalion, 
did, acting in conjunction with Staff Sergeant Joseph 
Cervone., Com:i;any "A", 701st Military Police Service Bat
talion, at or near Nanking, China, on or about 2 August 
1947, with malice aforethought, willfully, deliberately, 
feloniously, unlawfully, and with premeditation kill one 
Wong Sho Bam, a human being by throwing him off a bridge. 



Upon arraignment accused pleaded not guilty to tho SpecHications and the 
Charge. After the prosecution had rested, the accused further pleaded as 
follows: 

"Of Specification 1 of the Charge: Guilty, excopt 
the words, 'with malice aforethought, willfully, delib
erately, feloniously, unlawfully and with premeditation. 
Of the excepted wordss Not Guilty. Of the remaining 
words : Guilty. 

"Of Specification 2 of the Charge: Guilty, except 
the words, 'With malice aforethought, willfully, delib
erately, feloniously, unlawfully and with premeditation,' 
substituting therefor the word 1tmlawfullyJ Of the 
excepted words: Not Guilty. Cf the substituted word: 
Guilty." (R 155). 

He was found guilty of Specification 1, and the Charge, as to Specifica
tion l; guilty of Specification 2 except the words "with malice afore
thought, willfully, deliberately, feloniously, unlawfully, and with 
premeditation" substitliting therefor the word "unlawfully, 11 and as to 
Specification 2, not guilty of the Charge but guilty of a violation of 
the 93rd Article of ~ar. Evidence of one previous convicticn was intro
duced. He was sentenced to be dishonorably discharged the-service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor for the term of his natural life. The reviewing authority 
approved the sentence, designated the United States Penitentiary, 1:cNeil 
Island, Washington, er elsewhere as the Secretary of the Army may direct, 
as the place of confinement, and forwarded the record of trial for action 
under .Article of War 5o½. 

3. The Board of Review adopts tr.e statement of the evj_dence and t~e 
law contained in the review of tre Army Advisory Croup (China) Judge 
Advocate, dated 16 September 1947 •. 

4. The court wa.s legally constituted and had jurisdiction oft he 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. The Board of Re
view is of the opinion that the record of trial is legally sufficient to 
support the fin:Hngs of guilty and the sentence. A sentence to death or 
imprison'!lent for life is mandatory upon a conviction of a violation of 

.,, Article of War 92. Confinement in a penitentiary is authorized by Arti
•· cle of War 42 for both the offense of rrmrder and manslaughter, recognized 

as o.ffense:J cf a civil nature and so punishable by J:Snitentiary confine
ment 'by Sect.ions 273, 274, and 275, Criminal Code of the United states 
(18 IBC 452, 453, and 454). 
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1st Indorsement 

J.A.G.O., Dept. of.the Army To the Commanding General, Anny Advisory 
Group, APO 909, c/o Postmaster, San Francisco, California 

1. In the case of Corporal Frank :n. w. Aldrich (RA 15043.244), 
Company "A", 701st l,'.ilitary Police Service Battalion, attention is 
invited to the foregoing holding by the Board of Review that the record 
of trial is legally sufficient to support the sentence, which holding is 
hereby approved. .Under the provisions of Article of Viar 5otk, you now 
have autho:ri ty to order the execution of the sentence. 

2. A radiogram is being sent advising you of the fore~oing holding 
and my approval thereof. Please return the said holding and this indorse
ment and, if you have not already done so, forward therewith five copies of 
the published order in this case. 

( CM 326481). 

/s/ Thoill/il.s H. Green 
TII01':AS H. GREEN 
}la.jor General 
The Judi;e Advocate General 





f· . DEPARTMEN? OF THE .AR)(I r {'245)In the Offioe or The Judge .Ad.vooate General 
Wuhington 25, D. c • 

.IA.GK - Cll 326606 18 DEC 1947 
·u li I T E D S T A T E S ) !WDQUA.RTERS COMlWlD 

) ElJROPEAli COMJWI> 
T. ) 

) Tria.l by G.C.M., convened at Fra.nkf'urt
Prin.te .m.A.NX K. ZELillSKI ) am-lifain, Ge~, 28-~l July am 4: 
(RA. 43044483 ), '166th Engineer ) August 1947. Diaho:nora.ble diacharge 
Part, Supply Compaq ) am oonfine:m.eJ1t for life. Pemtentiary. 

~-----~----~~-----..------
REV1Etr by the BOA.RD OF REv 1EI 

SILVERS, lilo..llEE am ACKROYD, Judge .A,dvoo&tH 

---~-------------------------
l. Tu Boa.rd ot •. -..riff ha.a examined the record of tria.l in the oaae 

of the aoldier named ,.bove. 

2. The aoouaed wu trieo. upon the fol~cnring oh&rgea am apeoitioa
tiona a 

CHARGE Ia Violation of the 92Zld .&.rtiole of Tar. 

Speoifioationt. In that Private Frank Jl. Zeliuki, 766th 
Engineer Part, Suppl7 CompaJJy, did, at Wolfgang, Gen&IJ;T, 
on or about 2 liq 194:T witk llla.lioe afonthought, willtull7, 
del1beratel7, felomoul17, unlurfull;y, and with premeditation 
kill one Jan Kuiinaki, a human being b7 ,hooting hiJII. with a 
deadly weapon, to wit a Carbim. 

CHA.HGE II e.Ild Speoifioationa (Fi.ming of not guilV)• 

He pleaded not guilty- to all oh&rgea an4 •peoit'ieationa. Re wu foum 
guilty of Charge I 8l'.ld ita 1peoifiea.tion but not guilV of Charge II 
and i ta apeoifioation. Evid•no• of ou preTioua oomiotion b7 llalllal"J' 
oourt-martial was introduoe4. He waa sentenced. to be diahonora.bl7 dil• 
charged the aervioe, to fort•i t all pay and allmranoee due or to beooae 
due and to be oo:nt'ine41 a:j hard labor at auoh pla.oe u tu revining au
thori ty might direct for the tena of hia na.tural lite. Tha re~P'illg au
thority approved the untence, deaignate4 the U.S. Penitentiary. Lewiaburg, 
Pen.mylTama, aa the place of confinement aZJd forwarded tu record-of' trial 
tor &otion wider J.rt:l'.ole of War 60G-. , · 

3. The Board. of' Revi• adopt• the 1tateaent of' evidenoe eontained. 
in the Staff Judge j,dvooa.te'• reviff. · · 

4. Diaous1ion 

It 1a 1tated b7 the Staff Jmge J.4.vooate i:o. hi• rm• that the 
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oha.rgH were referred for tri&l •B,y oom:li&D3.• ot an ottioer who had oeued 
to be the appointing authority before the ori:ae wu committed. and wu 

,_ 1not therefore the oo:mme.nding otti oer ha.ving general court-martial juria
. diotion owr the aocuud. The oharge aheet ahOll'a that on 8 Jul7 1947 

the oba.rgea were referred for trial to Major Ehler B. Gower. trial jmge 
advooa.te of gemr&l oourt-•rtia.l &ppouzt;ed bJ p&r&gr&ph 16, SO J«>. 14:5, 
B;,. Commind, APO 767, U.S. Arltl:f, 8 Jul)' 19'T. •.a, ColllDllUld of Bri?4ier 
Genera.].,~·· The court-martial referred to, and• which tried the &0• 

cused,'i wu a.ppointecl on 8 July 194T •:e,, Commend of Brigadier General Dutt 
am on 17 October 1947 Brigadier Gemr&l Duff took aotion on the reoor4 

. a.a Commending General, Hea.d.quartera Command., European Command. There ii 
· no question but that the colmll&Ildi:ng ottioer, Rea.d.quartera Comma.nd, 
European r.omrnand, ba.d general oourt--.rtial jurisdiction oTer the &couaed 
a.nd or the offense. It therefore appears that the draftsman ot the firat 
indoree:ment to the charge aheet erroneously inserted the name "R;yan• 
where there should ha.Te been inserted •nutf." Inasmuoh as the record 
ahon tha.t the oft.ioer appointing the court and who took action on the 
findings and sentenoe auat have been Brigadier General Dutt, who then 
oomma.med Headquarters Commend, European Command, the erroneous atate-
11.ent that the charges were referred to trial "by- co:mmaild of Brigadier 
General RJ&n" is patentl7 an erroneous statement of faot and did not a.f
teot the juriadictjon of the oom-t try-ing the oue. Even if such irregu• 
la.rity wu other than a mere typogra.phioa.l error. it was oured by way of 
ratitioation when Brigadier Gener&]. Duff took aotion approving the pro
ceedings (CK 271153, Karaanoft, 46 BR. 6l,68J CM 302139, Stubinski, 14 BR. 
(ErO) 257, 268J CM,314939, Greene;.CM 198108, Casel• 3 BR 159,163-165). 

The death ot the Polish gue.rd, Jan Kaminski, in the early morning 
hours of 2 Jla.y' 1947, a• a result or gunshot wounds inflioted upon him, 
was adequately shown by oompetent evidence. On the same date, e.nd· after 
beir,ig duly advised of his rights, the e.ooused signed and swore to a 
statement; asserting that he had overpowered the guard, identified as 
Kaminski, that he took from. him his oarbi:ce a.nd fired one or more shots 
into his body, that the guard fell on his faoe or stomaoh and that be 
(aooused) thereupon oontinued firing the weapon into the guard's baok 
until he had emptied the magazine. On 4 May 1947 ~ after being ad
vised of his rights, the aooused signed and swore to another confession, 
setting forth. facts substantially as in·his previous oonfesaion except 
that he repudiated a statement in his prior oonfe'Ssion that two other 
named soldiers were with him at the time he shot the guard. On 9 May 
1947 the acou.sed voluntarily reinaoted his ~ersion of the homicide by 
leading the investigators through the physical details thereof, and ex

·plaining his actions. On 10 May the accused made and signed e.nother oon-
fession wherein he set forth other details of the homicide, gave a brief 

• history ot his past life am reoited matters having to do with the alleged 
felonious assault of whioh he wa.s acquitted. During the trial and with 
the assistance of counsel he prepared and signed a.n unsworn state1nent 
which was submitted at the close of the trial. As heretofore stated the 
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confessions a.re shown to have been voluntary on the pa.rt of a.ooused am 
there is no oontention by the defense to the contra.ry. 

· The record conta.ins no adequate evidence respecti:cg the circumstances 
aurrounding the homicide a.side from 1.couaed' a confeuions a?ld his unsworn 
ata.te:ment. In none of these highly inorimina.ting ata.tem.ents is it contended 
that he tired in self-defense, nor do the oircumsta.nces justify such con
olusion. He eta.ted subst~tially in his confessionB that on the. a.rternoon 
of l May 1947 he drank some sohnapps a.fter ooming off guard, that durillg 
the night he went to the post where the Pole wu ate.ndi:cg guard a.nd oon
Tersing with a. girl, tha.t he did not know either of the parties a.nd when he 
ma.de amorous a.dv9.Il0es toward the girl the Pole brought his weapon to port 
arms, protested his advances a.nd appea.red to be mad. It wa.s then that he 
•really started a.rter hiln" alXl the guard tired hie piece into the a.ir. 
He took the gun aa.y from the guard, tired the first shot• into the front 
of his body ·Uld the latter into his back after he had ta.llen. He then 
left the place, broke the carbine over a. co:iicr•te block alld threw the 
pieces into a bomb or&ter. 

From the foregoing the court waa justified in concluding, beyoJld a. 
reasonable doubt, tha.t the killing was willful, deliberate and with maliee 
a.forethought, amounting to murder in la (CM 323197, AbneYJ CM 325492, · 
1.baeley). 

In his unsworn sta.tement to the court the accused ata.ted that he had 
never denied lcilli:ng the person identified. a.a Jan Kaminski but he a.saerted 
that although his signed etatement of 10 Ma.y 1947, appears to be a. complete 
confeuion to murder, the term wa.s meant to be the same &8 •killing,• &lld 
that he signed the statement without questioning' the phra.aeology. He 
atated further that on the! oooe.sion of' his killing Ke.minski he had been 
drinking liquor whioh had produced a. strange effeot upon him, that when 
he made a.dvances towa.rd the girl, Kaminski appeared to "go into a. sudden 
fit of anger and raised his gun a.Jld began cursing me a.nd we argued back 
and forth." He felt that the guard 11 a.lso was a.oting like a druni:en person." 
The s'tatement continues a.a follows a 

"••• However when he fired the oarbim a.nd proceeded to our.se me 
violently, still holdillg his oarbine up, it made me so mad that 
I lost oontrol of my senses &lld rushed in upon hilll a.nd took his 
carbine a.way from him a.nd shot him before I could think. I had 
never .seen the man before and ha.d no animosity towa.rda him &lld 
firmly believe that the unusual effeot of the unknown brand of 
liquor I had been drinking ca.used me to so lose control of m:, 
senses temporarily. I had no conscious knowledge of ehooting · 
him after he fell following the first shot but only realized it after 
I had emptied the oarbim a.nd wa.s standing over him. holding it." 
(R 310, Def Ex C) 
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It ii obTioua that the a.comed, a.fter ha.Ting mad• three voluntary 
oonfessiona to aots whioh he beliend a.t_the tri&l amounted to murder 
in laJr, undertook, by- hia unaworn sta.tement, to a.dd thereto circUJUtanoea 
intended to reduo• the offense to Toluntar;r Bal18la.uglitor. .Although the 
oour~ma.rti&l, tor· purpoH1 heretofore •howu. wu authorized to a.ooept 
the aoouud.' • nrlion of tm killing u ah.own bf hu oon:teuiom, it 
wu not bound to a.ooept his Terlion thereof a.a ••t forth in the unaworn 
atatement. !he umnrorn 1ta1;eJu11t wu not rndenoe and wu only- entitled 
to auoh oonsidera.tion u the court ••-d. warranted (par 78, JC:M, 1928), 

-'• Th• court wu legalq oonatituttd and be.d jurisdiction over the 
aoouud and of the offenH. !lo error• illjurioud;r affecting the subatu.
ti&l rights of the a,ouaed 1rere oommitted. d.uri:a.g the trial. fh• Bot.rd . 
ot RoTin ia of the opinion that tu reoori ot 'llrial b legall;r 1u!'tioitllb 
to 1upport the timii3g1 ot g'llilV am ti. untenoo. A Hnteno• to , ...th 
or ~r1,PPZ119Dt tor lit• 11 ll&Dd&to17 upon a oonviotion ot a Tiolation 
ot ~1ol• ot.War 92. Contin...at in a. penitont1&17 1• authorised bJ 
Artiole ot •ar '2 tor th• ottex;H ot aurd.or, rooognised a.1 &n otteuo 
ot & o1T11 :nature and 10 punia•ble by' pem.tentiaey oonti.Aeun by' 
aeot10111 27~ and 275, Criain&l Cod.• et tu 11Ditod Sta.tea (18 'DSC, ,s2,
,s•). . 
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1st Indorsement 

December 26, 1947 

JAGO, Dept. of the Anny 

To the Commanding General, Headquarters Command, European Command, APO 
757, c/o Postmaster, New York, New York. 

1. In the case of Private Frank hl. Zelinski (RA 43044483), 756th 
Engineer Parts Supply Company, attention is invited to the foregoing 
holding by the Board of Review th~t the record ~f trial is legally suf
ficient to support the sentence, which holding is hereby approved. Under 
the provisions of Article of War 5o½, you now have authority to order the 
execution of the sentence._ 

2. It is recommended that in view of the accused's age, his prior 
acceptable service and oth~r circµmstances that the period of confine~nt 
be reduced to 25 years. 

3. A radiogram is being sent advising you of the foregoing holding 
and my approval thereof. Please return the said holding and this in
dorsement and, if you have not already done so, forward therewith'. five 
copies of the published order in this case. 

/s/ Thomas H. Green 
(CM 326505) THOMA.S H. GREEN 

Major General 
The Judge Advocate General 

' 





DEPA.'R.T!<:ENT OF THE AR.t'tiY 
In the Office of The Judge .Advocate General 

"l'fashington 25, D. c. 

JAGQ - CM 326540 

U N I T E D S T A T E S ) THE ARlORED CENTER 
) 

v. ) • Trial by o.c.11., convened at 
) Fort Knox, Kentucky, 30 

Privates ALWIN E. IRVffiJ' ) September 1947. Each: Dis
(RA 15357258) and ROBERT ) hono~able discharge and 
L. SCH11lELING (RA 15254337), ) confinement for three (3)
both of Headquarters ani ) years. United States Disci
Headquarters Company, 3d ) plinary Barracks. 
Armored Division, Fort ) 
Knox, Kentucky ) 

HOIDING by the BOARD OF REVIEW 
JOHNSON, SCHENKEN and KANE, Judge Advocates 

l. The record of trial in the case t>f the soldiers named above 
has been examined by the Board of Review. 

2. The accused were tried upon the follO'l'f'ing Charge and.Speci-
fication: · 

CHARGE: · Violation of the 93rd Article ·of War. 

Specification: In that Private Robert L. Schmeling, Headquarters 
and Headquarters Company 3d Armored Division, and Private 
Alwin E. Irwin, Headquarters and Headquarters Company, 3d 
.Armored Division, acting jointly, and in pursuance of a 
common intent, did, at Fort Knox, Kentucky, on or about 29 
August 1947, feloniously take, steal and carry away one 
Tele-Tone Radio, value about ($15.00) fifteen dollars, 
property of Private Tom W. Belton, Company D, 32nd Tank Bat
talion, 3rd Annored Division; One Parker 51 pen, value 
about (~12.50) twelve dollars and fifty cents; one wallet 
and allied papers, value about ($5.00) five dollars, one 
cigarette lighter, value about ($4.50) four dollars and 
fifty cents, one belt, value about ($.JO) thirty cents, a,irl .. 
($5.00) five dollars, lawful money of the United States,/all 
property of Private Robert N. Carner, Company D, 32nd T~k 
Battalion, 3d Armored Division; One white Emmerson po~table. 
radio, value about ($30.00) thirty dollars, property of 
Private Robert Thomas Stebbins, Company D, 32nd Tank 
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Battalion, 3d An~ored ~ivision; One wallet a~d_allied 
papers, value about (t;:;4.00) four dollars and (:~lJ.00) 
thirteen dollars, lawful money of the United States, all 
property of Private Robert G. Osterhout, Company D, 32nd 
Tank Battalion, 3rd Arrr,ored Division; One toilet article 
kit and toilet articles, value about ($5.00) five dollars,· 
property of Private Raymond indries, Company D, 32nd Tank 
Battalion, Jd Armored Division; One Courtland wrist watch 
with broken silver band, value about (~45.00) fourty-five 
dollars, and one 9igarette iighter, value about ($1.75) one 
dollar and seventy-five cents, all property of William A. 
Eagan, Company D, 32nd Tank Battalion, 3d Armored Division; 
One brovm billfold and allied papers, value about ($3.00) 
three dollars, property of Clarence M: Dobbe, Company D, 
32nd Tank Battalion, 3d Annored Division; One wallet and 
allied papers, value about ($5.00) five dollars, one 
cigarette lighter, value about ($5.00) five dollars, and 
($10.) ten dollars, lawful money of the tmited States, all 
property of Private George N. Dahlgren, Jr., Company D, 
32nd Tank Battalion, 3d Armored Division; One wallet and 
allied papers, value about ($5.00) five dollars, two (2) 
United Sta~s collar, insignia, .value about ($.50) fifty 
centsf two (2) packages of Old Gold cigarettes, value about 
($.40J forty cents, am ($10.25) ten dollars and twenty-
five cents, lawful money of the United States, all property 
of Private Bernard O Sinclair, Company D, 32nd Tank Ba:t
talionf 3d Armored Division; One Ronson lighter, value about 
($5.75J five dollars and seventy-five cents, one wallet., 
value about (&5.00) five dollars., and one fountain pen., value 
about ($9.40) nine dollars and forty cents., all property of 
Private Arthur A. Daliege, Compaey D, 32nd Tank Battalion, 
3d Armored Division; One kit., value about ($5.QO) five dol- • 
lars, one razor., value about· (J.79) seventy-nine cents, and 
one set toilet articles, value about ($.50) fifty cents., all 
property of.Private Bi~ C Vaughn., Compan;y- D, 32nd Tank 
Battalion., 3d Armored Division; One wallet and allied papers., 
value about ($5.00) five dollars., property of John E. Baker, 
Compaey D, 32nd Tank Battalion, 3d Armored Division; One 
billfold ard allied papers, value about ($3.00) three dol
lars, lawful money of the United States., all property of 
Private Mar~ce G Creel, Company D, 32nd Tanlc Battalion, 
3d Armored Division; One cigarette case., value about ($1.00) 
one dollar, one cigarette lighter, value about ($1.75) one 

. dollar and seventy-five cents, lawful money o:f' the United 
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States, all property of Private John L. Izy-ons, Company D 
32nd Tank Battalion, 3d Annored Division; One wallet an/ 
allied papers, value about ($3.50) three dollars and · 
fii'ty cents, one key case, value about ($1.00) one dollar 
and ($.50) t'ii'ty cents, lawful money or the United States: 
all property of Private Ivor W Langdon, Company B, 32nd 
Tank Battalion, 3d Annored Divfsion; One wallet and allied 
papers, value about ($5.00) five dollars, One Remington 
Razor (electric), value about ($15.00) fifteen dollars, 
one pipe, value about {$2.00) two dollars, and one Ever
sharp pencil, value about ($1.b0) one dollar; all property 
ot Private .Alvin P. Lawrence, Company B, J~d Tank Bat,
talion, 3d Armored Division; One cigarette case, value 
about ($1.50) one dollar and fifty cents, property of 
Private Homer E. Mosson, Company B, 32nd Tank Batt,?J.ion, 
3d Armored Division; One suitcase, value about c,~.95) 
twelve dollars and ninety-five cents, two (2) suits, 
civilian underwear, value about ($1.oo) one dollar, one 
sweater, value about ($2.95) two dollars and ninety-five 
cents; one belt, value about ($1.50) one dollar and fifty 
cents, and one razor sharpener, value about ($1.00) one . 
dollar, all property o:t Private Keith R Sorenson, Com.paey 
D, 32nd Tank Battalion, 3d Armored Division; One wallet 
With. allled papers, value about ($5.00) five dollars, and . 
($30.00) thirty dollars; lawful mone1 of the United . 

· States, all property of Private Ralph L. Owens, Company- D, 
36th Tanlc Battalion, 3d Armored Division; One pocketbook 
With allied papers, Talus' about ($5.00) five dollars, 
property of Private James o Wilds, Company D, 36th Armored 
Infantry Battalion, 3d Armo~d Division; On9 billf'old with 
allied papers, value about ($12.00), property of Private 
Chal:-les F Wallander, Company D, 36th !mored Infantry Bat
talion, 3d Armored Division; One bill!old With allied 
papers:, value about ($15.00) fifteen dollars., property of 
PriTate Paul Thomas, Compaey D, 36th Armored Infantry Bat
talion, 3d Armored Division;· ~ll fol" a total value of about 
($334.79) three hundred and thirt,-rour dollars and seventy-
nine cents. · 

Each accused pleaded not guilty to the Charge and Specification. Each 
accused was found guilty of the Charge and Specification, except th• 
words "one Parker 51 pen, value about ($12.50) tnlTe dollars and fifty 
centsn; "one wallet and allied paper valus about ($5.00) five dollars"; 
Substituting therefor the 110rds and. figures "one wallet and allied 
papers, value about {$2.00) two dollars"; •one belt value about ($.30) 
thirty cents; and ($5.00) fin dollars la,7.ful mone1 of' tbe United States•; 
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"one 1'3llet and allied papers, value about ($4.00) four dollars" 
substituting therefor the words and figures 11 one wallet and allied 
papers, value about ($2.00) two dollars"; "and ($13.00) thirteen dol
lars, lawful money of the United States11 ; ~and one cigarette lighter, 
T&lue about ($1.75) one dollar and seventy-fiTe cents"; "one brollil 
billfold and allied papers, value about ($3.00) three dollars" sub
stituting therefor the words and figures "one brown bill.fold 'and al
lied papers, value about ($2.50) two dollars and fifty cents•; "one 
wallet 2nd allied papers, value about ($5.00) five dollars" substituting 

· therefor the words and figures 11 one wallet and allied papers, value 
about ($2.oo) two dollars"; "and ($10.00) ten dollars lawful money of' 
the United States" t "two (2) packages of Old Gold Cigarettes value 
about ($.40) forty cents and ($10.25) ten dollars and twenty-five cents 
lawtul. mone7 of the United States"; •or.t wallet, value about ($5.00) 
fin dollars, and one fountain pen value about (19.40) nine dollar& 
.and forty cents"; •one razor, value about ($.79) seTenty-nine cents 
and one set toilet articles value about ($.50) fifty cents11 ; "one wallet 
and allied papers valued about ($5.00) five dollars" substituting 
therefor the words and figures 11 one wallet and allied papers, value 
about ($2.00) two dollars"; "one billfold and allied papers, value , 
about ($3.00) three dollars, lawful money of the United States11 sub
stituting therefor the words and figures "one billfold and allied 
papers, value about ($2.oo) tlf'O dollars"; •one cigarette case., value 
about ($1.00) one dollar, one cigarette lighter, value about ($1.75) 
one dollar and seventy-five cents, lall'f'ul mone7 of the United States 
all property of Private John L. Ly-ons, Company D, 32nd Tank Baiitalion, 
Third Armored Division; "one. wallet and allied papers, value about 
($3.50) three dollars and fifty cents, one key case, value about ($1.00) 
one dollar, and ($.50) f'if'ty cents lawtul. money of the United States 
all property or Private Ivor w. Langdon, Company D., 32nd Tank Battalion, 
Third Armored Division";. 0 one -wallet and allied papers, value about 
($5.00) five dollars" substituting therefor the words and figures "one 
wallet and allied papers., value about ($1.75) one dollar an:i seventy
five cents"; "and one eversharp pencil., value about {il.00) one dol
lar"; "one cigarette case, value about ($1.50) one dollar am fifty 
cents property of Private Homer E. Mosson, Company D, 32nd Tank Bat,
talion, Third Armored Division•; "two (2) suits civilian underwear 
value about ($1.00) one dollar"; "and one razor sharpener value about 
($1.00) one dollar•; "one wallet with allied papers, value about 
($5.00) five dollars and ($30.00) thirty dollars, lawful money of the 
United States all property of' Private Ralph L. Owens, Company D, 36th 
Tank Battalion, Third .Armored Division•; "one billfold with allied 
papers, value about (il.2.00), property of Private Charles F. 
Wallander, Company D, 36th Infantry Battalion Third Armored Division; 
one billfold with allied papers, value about ($15.00) fiftee.n dollars 
property of Private Paul Thomas, Company D, 36th Armored Infantry 
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Battalion, Third Armored Division; all tor a total value of about 
($174.40) one hundred and seventy-tour dollars and forty cents. Two 
p:rnious convictions, one b7 sWlllll&rf court-aartial and one by special 
court-martial for absence without leave were introduced as to accused 
Schmeling and one previous conviction by special court-martial for 
absence 'Without leave was introduced as to accused Irwin. Each accused 
ns sentenced to be.dishonorably discharged the service, to forfeit all 
pa:, and allowances due or to become due and to be confined at hard 
labor at such ·place as the reviewing authority ma1 direct !or three 
years. The reTiewi?lg authority approved the sentence as to each accused, 
designated Branch United States Discipllnaey Barracks, Fort Knox, 
Kentucky, ~s the place ot confinement and forwarded the record of trial 
tor action under Article ot War so½. · 

.3. The only question presented by the record is lfhether the 
court's finding o:r value is supported by the mdence. The ~ ni
dence adduced at the trial relating to the value ot the numerous 
items involved consisted of testimony cir the o,mers of' some ot the ar
ticles as to what the7 considered their value to be and a stipulation 
that the items listed in the specification •or a value of less than 
$20 are of a value of less than $20 and that the aggregate of all 
amounts totaled in the speci.f'ication is an amount onr $50" (R. 6). 
No evidence was adduced as to the candi t.ion of the articles which were 
the subject matter of the larceny. 

The stipulation that the Sigregate value of all of the articles 
listed in the specification ns over $50. becomes of Uttlt or no e.1'.t'ect 
in view of the court's finding o.1' euilt, which excepts approximate]J' 
hal.1' or the articles so listed in the spec~ication. · Consequent~., 
the stipulation cannot be held to mean that the yalue or the articles· 
or which the accused ware found guilt, o.1' stealing were of a value in 
excess of $50. 

It has been uniform~ held by the Board of Review that the testi
mony o.1' the owner o.1' stolen property as to its value is not competent 
unless he is an expert or has special knowledge on ttie aibject 
(CM 268007, McKinney, 44 BR 205) • Nor can the proof o.1' value be sus
tained by reason of the fact that the articles themselves nre o:r.tered 
in evidence. To permit the court on its inspection alone to find 
definite market value of articles "would be to attribute to the members 
of the court technical and expert trade knowledge which it cannot le
gally be assumed they possessed" (CM 208481, Ragsdale, 9 BR JJi CM 209131, 
Jacobs, 9 BR 69). It necessarily follows that the finding of value of 
the articles by the coort to be in excess of $50 is not sustained by 
the evidence. The evidence supports o~ a finding that the stolen 
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property had some value not in excess of $20. ,_The maximum c6nfine
ment at hard labor authorized by the Table of .maximum Punishments 
for larceny of property of the value of $20 or less is six months. 

4. For the reasons st~ted the Board of Review holds that the 
record of trial is legally sufficient to support the finding of guilty 
of the Charge; legally sufficient to support only so much of the find
ing of guilty of the Specification relating to value as involves a 
finding of soma total value not in excess of ~~20; and legally suffi
cient to support only so much of the sentence as to each accused us 
involves dishonorable discharge, forfeiture of all pay and allowances 
due or to becoW:3 due and confinement at hard labor for six months. 

1,/) () 
~~;(_____, Judge -"Uvocat e-----.________ ~.. 

1 
~ / 

1 

----il~_/.,..:_,n_..J.'-e_a_ve_~ij'-'___,Judge Advocate 

--Zi~,_,.~~-=·~~~---·..•_--___"' ____,,Judge Advocate 
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JXi-'~ - c:,, 326540 1st Ind 

JAGO, Dept. of the Army, 'Jashington 25, D. C. 

'l'O: Conr.ianding General, Tt1e Armored Center, Fort Knox, 
Kentuck'.r. 

1. In the case of l;rivates Alwin E. Irwin (RA 15357258) and 
Robert L. Schmeling (RA. 15254337), both of Headquarters and Head
quarters Company, 3d Ar:ncred Division, Fort Knox, Kentucky, I concur 
in the foregoing holding by the Board of Review and recol!illend that 
only so much of the finding of guilty of the Specification of the 
Char~e relating to value be approved as involves a finding of some 
total value not in excess of $20, and that only so much of the santence 
as to e.ach accused be approved as provides for dishonorable discharge, 

.forfeiture of all pay and allowances due or to become due., and con
finement at hard labor for six months. Upon taking such action you 
will have authority to order execution of the sentences. 

2. Vihen copies of the published order in this case are for-
,·rarded to this office they should be accompanied by the foregoing hold
ing and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record in this 
case, please place the file number of ~he record in brackets at the end 
of the published order., as follows: 

(c:.r 326540). 

HUBE • HOO • 
Brigadier General., United States Army 
Acting The Judge Advocate General 

1 Incl , 
Record of Trial 
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·DEPAR'l'liENT OF THE AR.MI 
...In the Office of 'l'he Judge .Advocate Oeiieral '{'2,9)Washingtoa 25, D. c. 

DEC 29 UNP
JJ.GQ - CK 326588 

. . 
U N I.TED . S T ATE S EIGHTH AIR FORCE 

Tr1.al b7 o.c.x•., convened at-i Tucson, Arizona, 6 October 
·Printe EmfIN C. SA.TTI.tR 1947. Dishonorable dis
(RA 36279580), 63d. ) charge ·w confinement tor 
Bombl.Nlment Squadron, ) one. (l) 79ar. United States 
43d. Bombardment Group, ), D~cipl.inar7 Barracks. 
DaTia-lrcnthan Field., ) 
h~on, Arizona. ) 

· HOlllDiG ~ the Bo.um OF REVlh 
JOHliSON., ALIIN and UNI., Julge .Advocates 

l. The record of trial in the cue ot the 1old1er naud abOTe haa 
been •xA1ned b7 tb.e Board of Rni.n. 

2. 1'b.e aocued waa tried 11pon the tollowiDg Charpa and Speciti-
cationaa . 

CHARGit I a Tiel&tion of the S4t.h irticlA ot War. 
(Fiadilli or •t Qailv> •. 

Spec1.fication1 (Filld:in& et JJot Guilt,) • 

. CHARGB na Violatim ot the 96th Article ot Wal'. 

Spec1t1oat1on ls In that. Printe Edwin c. Sattler, 63rd Bombard
. · · aent Squadron:, ,43ri Bombardaat Oroup (Terr HeaT,r), did., at 

D&Tia-Jimt.haa Field, 1'uaon., Arize11a., ·on or about 23 
Aueust 1947, 111'0~ take. and CUTT awa:, two pa~..r eocka, 
white., cotteu., T&l.ue about $0.,o; four pair UD.de~horta, · 
"llhite., jockey' type, nl:ae ~t, $2.00; one pair shoes, loW' 
quarter,. 'ftllle about $1.00; one pair n1aat1.ag trunka, T&lu 
about 13.00; one pair socks, white, aa, Talue about $0.35; 
one football:, value about ls.co; one footballpamp, T&lue 
abeut to.So.; one bq, sipper, T&lue about 11.00; three 
Sca?'.t1, eouTtU:dr,. Talue about 15.25; one pillow cner, 
·•oar,nir, vahte about 11.00; «>na book, Jlodern Sex Jlaaual, 
T&l.ue about tc,.,o; two staapa, rubber, T&lue. ab•ut 11.00; 
one jar VickB TapoRa.b, T&lue ab011t $0.10; one sniJ:l& kit, 
value abeut $0.25; one •tam.p pad,. Talue about $0.25; on• 
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set toilet articles., value about $1.50; of a total value · 
of about $23.00., property of Private First Cl.ass Lawrence 
F. Frankowski. 

Specification 2: In that Private Edwin c. Sattler., 63d Bomb
ardment Squadron., 43d Bombardment Group (Very- Heavy)., 
did, at Davis-Monthan Field., Tucson, Arizona., on or about 
23 August 1947., wrongfully take and carry away one duftle 
bag, value about $2.53; one jacket., field., l'IOol., olin 
drab., value about $14.91; one raincoat., value about $5.65; 
one pair shoes, size 8-E., value about $4';42; three under
shirts., value about $1.17J one suit, working, one-piece, 
value about $4.18; one pair socks, cotton, value about • 
$0.27; three caps., wool, olive drab, value about $3.12; 
one athletic supporter, value about $0.43; one pair 
gymnasium pants., value about $1.12; of a total value ot 
about $,37.80, proper-cy- ot the United States. 

Accused pleaded not guilty to all Charges and Specifications. He was 
found not guilty of Charge I and the Specification thereof., guilty o! 
Charge II, guilty of Specification 1 of Charge II "except the words 
1value about1 and the figure for each item, and the words and figure 
'of a total value of about $23.00', substituting for the 1r0rds •value 
about• and the figure tor each item the words 'of some value I and the 
words and figure 'of a total value of less than $20.00'" and guilty o! 
Specification 2 of Charge n except the words " 1one jacket, field, 
wool, olive drab., value about $14.911 ; •one pair gymnasium pants, value 
about $1.12 1 and 1of a total value of about $37.80 1 ; substituting · 
therefor the 1110rds 'of a total value ot about $21.77' •" Evidence ot 
t1l'o previous convictions was introduced. He was sentenced to be dis- . 
honorab'.cy discharged the service., to forfeit all pa;r and allowances· 
due or to become due, and to be confined at hard labor tor one year and 
three months. The revie'Wing authority approved the sentence., reduced 
the period of confinement to one year., designated Branch United States 
Disciplinary Barracks., Camp McQuaide, California., as the place of con
finement and forwarded the record of trial for action under Article of 
War 5o½. 

. 3. Each of the above specifications allege that accused did, on 
9r about 23 August 1947., "-wrong.fully take and carry away-11 certain 
person~ property of a value and of an o-wnership therein described. · 
Specifications l and 2 arose out of the same act and should not have 
been charged separate:cy. Paragraph 27., Manual for Courts-Martial, 1928., 
states: 
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"the larceny of seTeral articles should not be alleged in 
several specifications, one for each article, when the 
larceny- of all of them can proper~ be alleged in one 
specification;" 

and Paragraph 149& states: 

''Where the larceny of several articles is substantial~ 
one transaction, it is a single larceny even though the 
articles beloog to different persons•. 

Sine, the acts alleged in Specifications land 2 constitute in law 
but a single •taking and carrying ant', a single penalty should be 
assessed (CM 232424, Smith, 19 BR 81). 

The 1r0rding of these specifications nggests two questions. First, 
'What offense, if any, is alleged by' the words, "did "ll?'ong.tullJ' take 
and carry away" J second, if an offense is alleged b7 the words •did 
1'l'ong:f.'ully take and Carr"/ awaytt what is the maximum penalty, if arq, 
which ma, be imposed tor that offense? 

'l'he offense of larceny- is defined, as follows: 

"Larceny is the taking and carrying away, b1 trespass, 
of personal property llhi,ch the trespasser knows to belong 
either generally or specially- to another, with intent to 
deprive such owner permanently of his property therein.• 

It is apparent from a consideration of the above definition that the 
act of wrongfully- taking and carrying away propertj" is included nth.in 
the offense of larceny. It is eq~ apparent, hOfflJver, that such a 
wrongtuJ. taking and carrying away o! property differs from larcel13' in 
that one essential element of larceny, the taking "with intent to 
deprive such owner permanent~ o! his property therein" i~ not in
volved. Furthermore, w .tind th.at such a 11l"Ongful taking and carrying 
away of property although obvious~ an invasion o! another's interest 
1n proper\T, has not been. recognized as a crime at co1D11on law. This 
does not mean, ho11'8T8r, that such an act may not be auolation or 
military law. Article o! War 96 express~ provides that, 

"Though not mentioned in these articles, all disorders 
and neglects to the prejudice of good order and military 
discipline, all conduct o! a nature to bring discredit upon 
the milltary service - shall be taken cognizance of by a 
- courtr-martial." 



( ?.62) 

The Manual for Courts-Martial also provides that, 

"The disorders and neglects §ontemplated under Article 
of War 96J include all acts.or omissions to the prejudice of 
good order and military discipline not made punishable by 
the preceding articles" (MCM, 1928, par. 152a). 

Since a wrongful taking and ca?Tying away of property is not made 
punishable under any article of war except 96, and since it is beyond 
question that a wrong.ful taldng and carrying away of property is an 
act to the prejudice of good order and military discipline, such an 
act is a punishable disorder within the provision of Article of War 96, 
and such has been the consistent holding of the Boards of Review 
(CM 207466, Philpo~ 8 BR .341,; CM 249998, Patka, 32 BR 265,; CI! 274647, 
Trujillo, 47 BR 24.3}• . 

The second question, concerning the maximum ptmishment llhich m;a.7 
be ill.posed for the offense of a wrongful taking and carrying· alfB.7 ot 
property, requires an exam1n~tion not only' of Article of War 96, but of 
the Table of Maxim1J11 Punishments in the Manual for Courts-Martial. Ar
ticle of War 96 provides that all disorders to the prejudice of good 
order and milltary discipline and all conduct of a nature to bring dis
credit upon the military service shall be 11 punished at the discretion• 
of the court. The Table of llax:imum Plmishments, however, placed limita
tions upon the pmishment which is authorized b7 the Articles. of War• 

Al.though the offense of a wrongful•taking and carrying avray- of 
property is not listed in that table, the instructions accompanying it 
provide as tollows z 

"c. Max:1.muu punisbments.-The punishment stated opposite 
each offense Us ted in the table below is hereby prescribed 
as the maximum limit of punishment for that offense, for a.DY 

. included of.tense if not so listsd, and for ~ offense closely 
related to either, if not so listed. Offenses not thus 
provided for remain punishable as authorized by statute or b1 
the custom of the serTice.11 

It appears from the foregoing provision that the punishment t~~ a lesser 
included offense not listed in the Table is limited to the maximum pre- ' 
scribed tor the offense within which it is included. However, in those 
cases in which the lesser included offense is closely related to another 
listed offense there is an additional limitation, v11., the maximum pre
scribed for the other listed offense. I£ the maximum authorized for the 
listed closely related or.tense is less than for the including offense 
the lesser maximum mu.st prevail else the additional limitation will b9-
come meaningless. Criminal statutes and their equivalents must be strict:13 
construed. 
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It follows that if there is 8.rJ7 offense listed in the Table 
of Max:imm Punishments llhich is closezy related to the offense of 
which accused was found guilty and for llhicll the maximam authorized 
punishment is less than that for larceilY' (within which the offense o! 
wrong.tulll' tald.ng and c~rying away is lesser included) the maximum 
liJB.itation of punishment provided for that closely related o!!ense 
will gOTern. Such a closezy related offense is found here in the 
offenae of •Disorderly mder such circmstances as to bring discredit 
upon 'tbl military service" listed in the Table o:t :Maximum Punish-
ments (under AW 96) and punishable b,: maximum confinement at bard labor 
for four·months and forfeiture of two-thirds pay- per month for a like 
period. The of'fense o.t ~ taking and carrying &"ffaY' the property 
involved ns 1n essence a disorder, a tortious act which under the 
circmutances alleged was prejudicial to good order and discipline and 
was ot a nature to bring discredit upon the military serrice. Vlhether 
or not it was a mere disorder 1n the HMe of the Table of Maximum 
Punishments it ns o.t siJD1lar illport in its criminal aspects and ot 
similar gravity from the standpoint of the wrong committed and its 
effect upon the 111lltar;r establishment. The type., character and value 
of the propert,- and the circumstances. under 'llbich it was taken as 
alleged are factors to be considered in dete:nnining whether the offense 
found is 1n law and .tact closely related to the listed o!!ense of 
"disorderly under such circumstances as to bring discredit upon the 
military serrice". A.ppzying the abOTe principle to the faots and 
circumstances of.the present case it is considered that the offense 
therein charged and prond is nr.r closely related to the 11.ated offense 
in the Table of Maximum Punishments and punishment therefor is accord
ingly limited. 

The offense found, it 1Dlir1' be asserted and assumed., 1s also re
lated to the of'f'ense of larceey though it lacks the gravamen of that 
offense., the anigs tu.z:ang!, or intent to" steal. But ass'll!lling that 
there is more than one closely related offense., the limitations .tor 
the less grave ortense must be applied, for t.b.e prescribed maximum 
l1:aitat1on tor "any" closezy related offense, under the quoted terms 
or the Manual, mut &ove~. 

4. Fol" the reasons stated the Board of Review holds the record . 
of trial la&all¥ Hfficient to support tile findings of guilty and 
leg~ n.ttieient to aupport only 10 llUch of the sentence as inTolws_ 
con.fineaant at ha.rd iaber tor tour months and forfeiture of' two-thirds 
pay per aot.h t•r a like period. 

~ 
---~1------r-,,___ _,,Judce Adncate 

_---J.:.,..::;i~~--,--b.f---""Judge .Atm>cate · 

_../L.~~~~~:;;,.____.,Judge .Advocate 
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JAGQ CM 326588 1st Ind 

JAGO, Dept. of the Arey, Washington 25, D. C. 

TO: Connrianding General, Eighth Air Force, Fort Worth, Texas 

l,. In the case of Private Edwin C. Sattler, (RA 36279580), 63d 
Bombardment Squadron, 43d Bombardment Group, Davis-Monthan Field, 
Tucson, Arizona, I concur in the foregoing holding by the Board of 
Review and recomn:end that only" so much of the sentence be approved as 
provides for confinement at hard labor for four months and forfeiture 
of two-thirds pay per month for a like period. 

2. When copies of the published order in this case ere forwarded 
to this office they should be accompanied by the foregoing holding and 
this indoroement. For convenience of reference and to facilitate attach
ing copies of the published order to the record in this case, please 
place the file number or the record in brackets at the end or the pub
lished o~der, as follows: 

(cr.r 326588). ~/~~
l Incl HUBERT D. HOOVER 

Record of trial Brigadier General, United States Anrr:, 
Acting The Judge Advocate General 
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(265)U;PARTI,:::nr 0£1, TH:C .tiJC,;f 
In the Office of The Jud·:.·e Advocate General 

ifashintton 25, ~D. c. 

1:..cr~ - CM 326604 

16 JAN 1948 
UNITBD STATES ) PORT OF LEGHORN 

) 
v. ) Trial by G.C.H., convened at Leghorn,

) Italy,, £l October 1947. Dishonorable 
Private TEOit~S A.. GUSIK . ) discharge e.nd confiM)llent for life. 
(11.li. 15220411), 7156th Engineer) Federal Reformatory. 
Guard Compa.ey (Overhead). ) 

REVIEW' by th~ BOARD OF REVIEVf 
SILVERS, HcAl'EE and ACKROYD, Jw.ge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

4. The accused was tried upon the following charge a1,'ld specifications a 

CHARGE: Violation of the· 92nd Article of War. 

Specification 1: In that Private Thomas A. Gusik, 7156th 1'ngineer 
Guard Company (Overhead), did, at or near Tirrenia, Italy, ~n 

, or about 13 August 1947, with malice aforethought, 1'rillfully,, 
deliberately, feloniously, u'.llawfully, and with premeditation, 
kill one Salvatore 1::ontalbano, a hUll".an bei:r:.g, by shooting; him 
with a carbine. 

Specification 2: In that Private Thomas A. Gusik, 7156th Engir.eer 
Guard Company (Overhead), did, at or near Tirrenia, Italy, on 
or about 13 Aui;ust 1947, vdth malice aforethoug;ht, willfully, 
deliberately, feloniously, unlawfully and ·nith premeditation, 
kill one Teodoro 1~ro, a hum.an being, by shooting him with a 
carbine. 

H:' pleaded not g;uil ty to and was fomld guilty of the charge and both spaci
fications thereto. No evidence of any previous conviction was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit all 
pay arri alloww:i.ces due or to become due and to be confined at hard labor 
at_ such pla.ce as the reviewing authority might direct for the term of his 
na:tural life. The reviewing authority approved the sentence, designated 
t~e Federal Reformatory, Chillicothe, Ohio, or elsewhere as the Secretary 
of the Ar.my might direct, as the place of confinement and forwarded the 
record of trial for action under Article of War 5o½. 
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J. hibnoe 

DuriDg the Uaea hlllreiu.tter :untioned., ·tu &0oued.'• unit we.a empl01$4 
in the upui'7 ef g\lal'ilag Encineer Depo'i EZL 16 at 'Urrelli.a., It&l.7, , .. ·. 
Oll 11 .A.ugut 194T the aoouH4 1ru replarl7 auigz,.ed. u a IUllber ot 'ihe 
aeeaod. rellet a ta• gar4 roater tor 12 .hgwat lMT. It 1ru atipula.te4 . 
that Proaeoution Bxhibi1J 1 1ru a true OOPf et t» 1peoi&l order• for the 
guaru on 12 .bgu,at 19'1. Penizuu:11; proTidom et theH apeoial ord.era 
were aa toll••• 

•sxcr101 Ill - SP:EX:IJ.L ORDERS }OR POSTS 
1. Piat f1.,2.s •• .,s,1.,1,s.,o, 

(a.) JI¥ poat 1a a 24. hour te:a.oe post. In ou• the lighting
•rteJll beocmea out ot erder., I ll'ill ilulodiately- report; thia incident 
to thlll SerJeallt ot the Gu.rd. · 

. (D) 'tu tower 'beiag in. the· H:a.ter of ST poat., I ll'ill va.l.k 
h&lt.-a.y 'Nt.-een. the tower n rq right am. let-\!. 

(•) I 11'111 oa.ek the teue lim tor hole• am. 11'111 notif'7 
tu Sergeut et the Gu.ri. it &JV' are tHJld. 

(4) .1.:1q. peraon. leUera, mar the t•no• a.tter the hour, of 
d.arkM1 • 11'111 be find upon alter ohalleagiJIC• · 

(•) Betweea 1'100 aour1 a.n1 0800 aeur• no -.nautb.orbd per1ou 
or nhiolH vill l>• ia -, area. . · 

(t) I 11'111 oheolc witk tbs Sergea.nt; ot the Guard.., l?Y' telephone, 
ner;r h.ov Oll ti. hour. 

(g) In eaae &IV' per10A i1 1• iq area I 11'111 eall ,.halt". It 
the ~no:a. f&ib 1.o halt I will fire a wa.naiag 1het in tlle .air•._ If 
tlMJ peraon still f&ill to halt I 11'111 11lctot to kill. 

(ll) I:a. oau ot tire I 11'111 iumedie.tel7 :notif'7 the S.rge;mt 
ot tae au.r11..• 

. 
Firet Lie\lteB&Dt •auer P. Bil"llillgua wu ietaile4 u tu Otf'J.eer ot ~ho 
Dq. 'the aeou.., wu udsnecl Poat. Io. ,. Prin.te Firat Clau Frank 
Z&huronea wu allo .on the Hoo.ad relief ud vu ulignecl Poat Jlo. 6 (R 
6, Froa Ex 2). 

At &bovt; 1900 hours 011 the nelli.:ag er 11 .A.uguet 1947, tae a.oouatd em 
PriTa.ta Willia.a I. IJo-,pud., who wu on the ilhird reliet of the guari roater 
heretof•r• mentioned, aeoved pa.1ae1 an.cl. vem; to the hotel at !irreaia.. 
JTee.r the hotel the7 •t 1;1re· Italiam ud the aeoue4 aalced the• if they 
mw •Fra.m,o.• 'the7 replie4 1JL the aff1rmatin. the aooused told thell. 
to tell Franoo that ae wollld. 'be ea g\l&rd. a.11 PN'II , the tollowi.ng night on 
the ..oond relief u4 that it Pru.oo e..- to '\he post &D4 whiatled. . 
•A.Dge11:u.• he (uouao4) woulc1. in turn ,rh,utle an.other nrH of •~gelim• 
~fer thea. to oou lll.•. Printe F1rat Clau Bo&gl&Dd tHtitied that he . 
Wt.I preHJLt &Dd heard._ tlw oonnr1at1011 &fc,re:aeatioaed, that they were 
a.t the ti• •ta.mug about &00 7&ri• t'rora tll.e hotel am til&t the purpou 
ot the propoaed. tranaaotio?l wu .•r.o get tirH., I gueu.• 'tlle aoomed 
and Boa.gland retur:aed to o&mp at.a.beut 2100 hov1 and. Hoagland teatirJ.ed 
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tha.t a.I they- tra.nled bao1c the acouHd •toU me he _. ,oi:ag to get Franco 
booa.uH Franoc, had. •orewed. hi:m. ou\; ot a :wrilt ,ra.teh•. .A.coua,ed had. ut 
told the •itD.esa •hOll'11 he •a.a going to •get• Fra.noo_ (R 7•8). Ori oron• 
examination the witaeu Hoagland at&ted. that he did aot knt.111' ~ tMH 
men (Italiam) were goi.Dg to the depot (R 9). . 

Di Pinto Luigi, an Italian whoae hou wu :uu llaplea, teatitied 
tha.t at a.bout 0300 hc,ura o:a 13 Auguat 1947 he and h11 broth.er Frauo, 
ilTare, ·Jlarcello, SalTatore lloatal.ba.uo (•Siciliano•) ad Teodoro M:>ro 
went to Post 4 at the Eilgi••r Depot ill Urrema., Ital7., to get au tir.. 
•a.a -...a arranged ••• with the aentinel on Poat 4:., who ad• the arr~
:aenta nth 'Ill1' brother.• Tho witu11 ata.ted that hia brotaer Fruoo had 
previou.sl7 gone to the.depot tor the purpo1e ot getting tire• er other 
properly-. 'there 1'U a ..-o~ed area a.ear Poat Bo. 4: and the 'iritae11 a.1aerlod. 
that u they- approaobed thi1 Post •rranoo• went forward to tallc with the 
sentinel while he am the other'It&l.ia.m remained in. the nob to the rear. 
Luigi identified. tho acouaed in oourt; u ha.Ting been the aentillel whoa ho 
1a.w oonTerdng with Franco. !he ,en.tin.el then walked ton.ri Po1t Jlo. S 
"beoaue he thought there wa.1 an iupeetiu.• lla.rcelb eutered an open
ing that had bee:a ollt in the tenoe i.D:i •three or tour Hoo..ia• l.&ter 1hot1 
were tired trom the direotion ot Poat Io. S and "they- -.ere 1-tandil:ag 'Nai.4• 
me - there were _two ~ad people.• Laigi identitiet Prouoution Exhillit 
i a.a a photograph ot "Sioilia.n.o" am Proaeoution Exhibit, u a photograpk 
ot Koro., and ata.tod that these were the peraons 'Who had been lcilhd. ~ the 
1hot1 oOlliug trom the direction ot Post No. 6. · In reaponu to a question 
u to whether the au.ti:ael gan a:q oolll.1llaDd auoh a.1 •bau•· betore the 
•hooting the witneu repliecl, "nothllg• (R '7-12,lT).. . 

On oroaa-e:u.mination Luigi ata.ted that at the ti.M ot ti. eoav•r•a• 
tion betareen hi.I 'brother Franoo and the aoouaed.. "the tive ot ua were 
a.bout 200 meter• ot diata.n.oe. • Thereafter, Franoo · ealled thea te tllD 
tenoe while the aenti•l wa.1 preaent and •:a:e told us to ou1; a hol• ill the 
fe:aoe and thea walked •q towari Poat s.• Upon exuination. b7 the eolil"t; 
the witlle11 uaerl•4 that he had. aHn the.aooued tw~ or three tiae• prbr 
to the night ot 13 J.ugut 1941., h&Tillg been introdaoed to him by' h1a brother 
Fra.noo. The witneu ..-u aAbd, -Wu there any signal ginn before y-our 
brother went OTer to tht t•no• on. the night ot l~ August 1947!" Lldgi 
replied, •tea, he ..._. whistli:11g AJ:agelilla ... ~ brother a:aanred &Ad thell 
·he went onr to hia• (R 14:). 

JJ.eaaal:ldri Al~o ot Karina. di Piaa identified two photogn.pba :urked 
Prououtiou. Exhibit• 3 am 4: and atated that the bodiea ahown ther.oa were 
thoae •t Saln.tore Montalbano and Teodoro lloro, reapeotinl7. He lcne• u 
Italian nuod Franeo who •11 goDO. • The witneu atated that he 1ra1 preu:a.t 
when !lore and Montalbam !got ahot,• Francsi>, Ltligi, Jlaroello am a "••rl&ia 
Ciro• were alee preaent•. :l'be tellowiag que1tion1 propo\mdecl to the witneu 
a.nd hi• answ.ra thereto are q'll>ted troa t» rHorcls 
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"Q. For wha.t purpose did ;yo\l go to thB Engineer Depot en 
tha. t morning 1 ,

"A.. The previous day I had given ao.ooo lira. to a.n A:merioa.n.. 
"Q. What American? 
"A. I don't know him. I ha.ve already told that to tho oommand-

ing officer'.•
"Q. For what purpose did you go to the Engimer Depot with tbeae 

other .Italiam on that morni:llg?
•A.. For what reaaon1 
"Q. Yea• 
"A. They asked me to oomi, a.long with th••• They said.. 'Tho re 

ia an Amerioan who b going to give ua some tirea '• 
"Q. Do you know where Poat No. 4 ia at the Engineer Depot?
•A.. Yea. · 
"Q. Wa.s that where the ahooting took plaoe 7 
"A. Yea. the shooting happened. between Post No. 4 and Poat 

lio. 5. 
"Q. A.a yo1.1 approached Post No. 4 that morning, wu 8JJ1 aignal 

given .by aeyoM of your group 1 
• A. Yea. 
"Q. Wha.t aigna.l f 
"A. Franoo wa.a whiatlil:lg '.&.ngeli11.a.' 
"Q. Wa.s there a sentry on Post No. 4 at that tiDf 
"A• Yea. 
"Q. Could you reoogni&e that llWl 11' you were to aee hill aga.in.f 
"A. I couldn't NoogniH him. The lieutenant has alread;y ahovrzl 

me him but I wun't able to. 
"Q. Did the sentry on Poat No. 4 return en:, signal to Franoof 
IIA. Y••. 
"Q. 1'hat eigna.l f 
•A. •Angelina.' - he wa.s whistlizig that alao.• (R 18) 

The witnea~ atated that &f'ter the whistling of' "Angelina" Franoo am 
Moro went to the tenoe an:l tal.k&d. with the I entinel of Poat No. 4 tor tiro 
or three Jlinu.tea. Subaequently. h-a.noo returmd to where the other pa.rtie• 
were wa.iting a.nd they a.bo went to the fe:aoe. 1'he aentry then willecl t.
ward. Poat lio. 6. ilnro asurted that one of the partiea went through the 
tenoe am "At the aui.e time I wu orouing through the !'e.:aoe he bega:a !'iring.• 
Th• hole ha.d. been out by :Ma.roello with plier,. ~Nhile the hole was being 
out the aeatr;y wa.a right there nearb7. • "Tho aentry told ua to enter &.Dd 
I entered and the •hooting began." The • entz7 walked tonr4 Poat No. 6 
and the •hooting oa:ae trO.lll the direction ot Poat lio. 6. llo eolllJllf,Dli to halt 
WU 8T8r bu.rd b;y the wit:12911 Who atatd that Moro aDd Mont&lbano were "hit 
by the firiAg " .and that another wu wow.ied (R 20). On erou-exwnatioi:a 

. AlTaro atated.that they had an a.ppoilltia,at troa 11 o'olook to 1 o'olook o• 
tht aame enning with an Am.eriea.n. oa.lled. 11l3Qbbr, 11 that :rra.noo and lfor• W 
goue inaide the ump and •then an impeotion oau a.lld mad• thea get out.• 
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After the two men were shot the wit:aeu heard a.n Ameriean aq. "From to
day omra.rds nobody is going to enter the depot aga.1•11 (R 21-22 ). 

Fi.rat Lieutenant Wa.l.ter P. Birmingham, 1170th Engineer General Semo• 
Regi111:1nt, tho Officer of the Day a.t the Depot on 13 August 1947, teatif'ifhi 
that he had in.speoted the guard at "around two o1 oloc,k" a.nd tha.t a.bout one
half or three qua.rtera of an hour later he was a:n.k:en.ed by shooting near 
Posts No. 4 &lid 5. He dreaaed. and. a.ooompanied by the aergeam. of the guari. 
went to the scene of the shooting, whioh wa.a near the aooused'a post, No. 4. 
He heard moaning around the f'enoe and "imtruoted the sergeant of the guari 
and Gus ik to go outside the depot a.nd IH what it wu. 11 The7 brought be.ok 
on,, dead Italian and one who appeared to be ~ing. Lieutenant Birmin.gbaa 
identified. and there wu reoeived into evidenoe without objection u Prose
cution Exhibit·3 a photograph of the deai Italian. He identified Prosecu
tion Exhibit 4 a.a a photograph of the ll'Ounded Italia.a. Li.eutelWlt .Bindllghaa 
did not ex.amine in detail the bodies brought to him nor did he ilt.vestiga.te 
the shooting. 5' asserted, "The man admitted it." The Presiaent of th• 
court directed the followin.g.question to tbs Yitneau ttwhen y-ou aa.y he 
admitted f'iri:ng the shots. do you mean the accused t" To whiolL the YitMu 
replied. "Yes. air." The officer immediately ordered an amhulano• Uld 
hll.d the bodies taken to the Italian oiTilia.a hospital in Pia& (R 22-26 ). 

Dr. Ideale del Carpio of Pisa, It&ly. testified that he wu a 11teuher 
of legal medicine a.t the University. 11 On 13 August 1947 he had per.t'or.11ed. 
an autopsy- on the body- shown by P:roseeution Exhibit 3. Dea.th wu oauaed 
by gunshot wound in the lwigs producbg iixterior hemorrhage. He alao 
performed an autopsy- on the body shOWll by Proaeoutio:11 Exhibit 4. Dea.th 
of thia person 1rU ea.used by interior hemorrhage brought about by gunahot 
wound in the lunga an:l baa.rt. Prosecution Exhibit 4 waa reoeind in eTi• 
fence without objection (R 26-27). 

On oross-examina.tion. Dr. Carpio was asked if he could render u 
opinion as to the c&liber of the bullets which penetrated the bodiea ot 
the deceased persons. He responded by stating that "a.a regards Montalba.no. 
it wu & trespa.ssing wound. 11 The diueter of the entranoe wound appearei · 
to be between seven and eigh; millimeters. •u regards Moro, we bad two 
entra.noe holes.• one in the anterior of the thorax whioh "-.a.a la.rg• a-1 
did not correspond to what should have been the caliber of the bullet. 
The outside of the slug we.a rather fringed and we oould not identify the 
weapon a.ocording to the lines. 11 From an examination of the bullets he 
determined that the weapon llwa.s a long ons of medi ua caliber.• The .Yit• 
ness stated that the "pieces• were in the institute at Pisa. subject to th• 
diaposa.l of the a.uthorities.. 'f he projectiles were not protucei or further 
identified (R 2 7). 

Private Ural B. Parker was a member of the aame compa:ey as the a.coused 
and waa his tentma.te. Parker testified that sometime b. the afternoon of 
12 August 1947 he told the accuaed that some Italiuas were to oOllle te hia 
post, No. 2. that night and that if the accused desired he would aeni 
them over to hia post. The a.ooused replied, •ox.• Parker was en the 
third relief. "eleven until om o 1 olook.• The accused was to be on Poat 
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No. 4. Parker wu not aure if they disousaed ~e objeot to be obtt.ined 
by the appearance of th• Italia.u. He ata.ted, I Ul not exactly •11r•, 
air, but I know when ~o:DB goea to that post, it is for tirea.• Parker 
knew Fra.noo and auerted tb&t he told the aoouaed tha.t they- _woald be 
whiatli:ng "Angelina.• a.a the lignal. Franco ca.me to Parker'• post a.t 
•1111511 and ba.d some other Ita.lia.ns with him. He told Franco that if he 
~couldn't d.o uiythinl on his post "he could go over to Tom.' s post e.nd. work 
there." By "Tom• he ;referred to 11 Guaik. 11 When the "OD" came Fra.noo lett 
am Parker did not aee him aJI.YlnOre (R 28-30). 

Private First Ola.as Fra.nk Zahuronea, ~56th Engineer Guard Compu:y, 
testified that on the morning of 13 August 1947 he wu -the guard at 
Poat lo. 6, whichwa.s a.dja.oent to the a.ocuaed'• post, from three o1 cleck · 
until fin o' olook. Poat No. 5 wa.a a. ata.tiona.ey post. Poat !lo. 4 1ra1 a 
wa.lking poat. Zahurones stated that while the a.ocuaed wu walking hia 
post he beard "Gusik" whiatlag "Angelina..• "Pretty soon over the fenoe 
in the woods someone .whistled the u.1ae tlme.•. Someone. in the woou uid. 
•tom, 11 and oloae by there wenb torth a replJ, "Fn.noo. • The aoe\11ed wa, 
a.bout 100 feet :f'n>:m. the Witn.eu 'Wh• a11ertod that he bea.rd no other soum 
until "tbl ahota oame.• Re c:lid not bear the oolm!Uld "halt" giTen at &Jl1 
time.· _ A.bout five minutes internned between the tiu he hea.ri the wort· 
"Prance" and. the sow:id ot the ahots. Zahuronea testified further &S 

t tallCllfS I 

•Q. Did ;you aee uq ItaliULS eJ:lter . the d.e pet a.bout that tiu I!' 
just betore the shootiag1 

".&.. ll'o, 1ir, I did~'t• 
~Q. Diel 1ou tire uiy ahotl t 
•A.. Yea, air, I tired thirty round.I. 
"Q. Roll' long wu that atter Gudk had fired f 
~.A.. He fired a.bout fifteen or twentJ rowlds anc1 then I 

atarted to shoot. . 
"Q. In which direotionf
•.1.. ·t7p t01Jard the wooda .. 
•Q. In which d.ireotien wu Guaik firing?
•.1. I believe he we.s firing toward the wooia too.• (R $2) 

On orou-exud.:ca.tion the witneu testified u tollewu 

"Q. What were ;you tiri:cg a.t ZahuroDea f 
"A. I oouldn' t aoe nothing. I wu just firihg out ton.rd 

the 1t0od1. 

"Q. Did ;you see or hea.r a.nything out in the direction that 
;you fired? · 

".A.. Over the fenoe I hea.ra. the wooda crash. I was ahootizig 
out ~at ·~ through the treea •. 

• Q. What type of weapon were rou armed. with1 
.A.. .A. c&rbiu. 
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"Q. What type wa.s the 1.ccuaed a.nmd with1 
"A. A carbine." (R 32) 

Za.hurone• sta.ted further that he reoognized the a.ocuaed'a Toice am that 
it wu he Yho ha.a. oa.lled out, •lnlloo, • but that he did not see a.eyoae 
1.t that time. There were "ab•ut• four rows of vehiclea between his 
position 8.lld •the post occupied 'by the a.ocwsed• (R 33). In response to 
further questioning, Zahuronea stated tha.t he waa a.bout 100 feet from 
the a.ocu.1ed 'When he heard the •oonversation• but' that he wu a.bout 12 
feet Pay when the first ahota 1Jere fired. The accuaed wu a.beut •tour 
feet awq from the f'enoe• (R 34). On recroaa-exa.mine.tion the witnesa 
ata.ted that he fired above the fence line into the woods but in the aa.me 
general direction a.a the a.ccused. He heard no shota until the a.ocuaed 
began tiring, but he did not see the a.ccused when a.ccuaed started f'irug 
beoauH of the •vehicle" between him a.nd. accused (R 34,35). The defense 
aireotei the following question a.nd received the indicated aJ11Wer fro• 
Zahuro:ziesa 

"Q. Diel you start firing simultaneously with the ucuaed 
or did ,rou ate.rt a.fter he stopped.? 

•A. We were both shooting at the ,a.me time.• (R 36) 

Upon being reexalilined by the court the witness stated that he was a.bout 
fifty' feet from the fence 'When he f'ired, and that he fired. "right straight 
toward the fence am a.'bove the fence." He did not aee "anythi:mg11 a.long 
the fence u he "ran down.• While firing,· be_ held his piece a.t an angle 
of 4& or 60 degrees (R 36-37). 

On 15 September 1947, Robert ld. Urdinarra.i:ia., an a.gent of the Criminal 
Investigation Division, Leghorn, Italy, interviewed the accused. He tes
tified that at this ti.ma he read to the &ooused the 24th Article of War, 
ma.de no threat• or prom.He to him, a.ni that the accused ma.de a. written 
ata.tement oomis_ting or two page• which he TOlunta.rily signed. Without 
ebjection, this atateme:at; wu reoeived in evidence u Prosecution Exhibit 
5. It reads u tollowaa 

"PORT OF LEGHORll 
Off'ice ot the Provost Marshal 

CRllUNA.L INVESTIGATION DIVISION 
APO 782 U.S. .A.RMI 

"STA!EMENr OF Pvt. THOMAS A.. GUSIK, RA. 15220411, 7156th Engr.
Gue.ri Co OYba 

In the Cue 47/220 
15 September 1~7 C.I.D. Office, LeghoraGiven at 1600 hows 

{Date) (Plue)(Time) 
M. URDINA.RRAlll, .A.gent, C. I.D.In the preaenoe of ROBER? 

T 
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•orficer taking 1t&temeat I Thoma• A. GUSIK. Ulad.er the 24th 
· Article of 1far, it 1a sy duty to warn you of your right• ia 

this cue. You a.re not required to u.ke a 1tate:ment. You 9¥ 
remain dle:at. However, if you do answer m:, question, or ulce 
a:ny 1tate-,at1, whatever you 1ay JU1Y be used against you, 1houlcl 
thi1 inveatigation result in a trial. Do ;you UDier1talld what I. 

have Jqst said? (Amnrer)a YES. 

•r a.rri ,;ad in the P~rt ot Leghorn. on 26 December 1946. I wu thell 
eent .to the 149th Replacement Depot, later on on 28th Deoelllber 194:6 
I was transferred to the 88th Di'rl.lion to the 913th F.l.eld. A.rtille?'7 
I t.hen left the 88th Dhillion on March 7th 19-l7. I wu then •ta.
tioned on Dep~ 2L76, with the 913th F • .A.., later I beoams the 
7166 Engr. Guard Comp8.13iY. llhile I w u w1th the 7156th, I cau 
to k:now & oerta.in FRANCO. I got to bus hill 10:mtime 1:a. Mt.y 
194:T; the way I got to lcno.- this FRANCO wu on liq 1947, when 
he first a.pproa.obe4 me, uid uked me it I w&nted to Hll "rtT gu 
or tires. then, in the month of June 1947, I •d• 'ST¥ tirat deal, 
with FRANCO, I told FRAmO what post I was going to be on, Ull 
1.t what tm to come b.. I d.o D.Ot recall the de.te am ti.., onl.y
that it was the· earq J110nli.ng houri. I let FRANCO an1 two Italiana 
lWllScl DI PINTO LUIGI, and MA.RCEIJ..O get into tl:le Dep.t. On thi.1 
deal, the t.hree Italians did not 1teal ~bing, ill& that the)' 
had ».Ot bro11ght any tool with them, laHa.ue they intenied to take 
tires out. After thia, FRAJlX) would 1.pproa.oh ae, but I d.14 not 
u.ke a:r,;y. cleal with him, beoe.uae I did not know what pgat I wo\ll.4 
be on. Then on the 11th or August 1947, I blew wha.t Poat I wu 
going to lie ••• I then got a. pua ADA went en to look fer 
FRA.H:O, to tell him to bri:Rg h1.a guig, •o that the d.eal ooula 
l>e pulled. lDltea.d I aet MORO whe I knew wu 011e of FRAJK:O'• 
men. I 1Dld MORO to tell F1U..NCO that I wolill.d 'be en Poet 14:, fro• 
0300· hour• te 0600 houra, Uth August l9-l7. Jl:lliO th.ea told. • 
that he would 1ee flU.l'lX) a.nd tell h.1Ja. I alao told 11>RO to tell 
:mA.NCO to whistle the tuu ot .A.ngeli:aaJ the tum Angeli:aa wu 
used 111 both deal.a, I wu im-olnd. I 1IU ahowna a 1t1.te:m.ellt 
given 'bJ' WILLUM E. BDA.GLUI>, bf Ageat UlIDtlWffi.Utr, clatecl. --l 
September 1947, on om pa.ge a.nd swor:11. te, on the 12th ot .t.wgut 
194.7, 1.nd oom'inled the •ui.e on. enty detail, except the pa.rt 
where I 1&1d I'll get FRA.:HCO. I he.Te identified the photogra.ph 
8h011'll. to • b;y .A.geD!o tlRDIJlARRUI', u ou of the two JaeJl I baa 
apoken to u wu •ntioad 1A lla.GLUI> ate.te:ment. One of theH 
two mea, I later 1het o». Uth .1.ugut 19':T. I h&ve seen thia 
1uie Jllail with l'ru.NCO, whell he 1.pproaohed u. PTt. PA.RIER told. 
me 'before going on pari. the mxt day, tat he &110 hu. ••• a 
deal with FRJ.NCO. Oil Uth Augu,t 19-lT, I weiti; on d.ut;y &'\: 0$00 
hour.-•, on Poat #4. .A.a 100n u I got o• rq Poat, I 1te.rte4 to 
whi1tle •A:ogeli:aa. • While whiatli:ag (.A.n&•lba), I Jc~pt walk:19' 
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along the fence line, waiting, for ~O to whistle (Al:lgelba) 
10 that I oould giw him the OK to oom.e inaid• ot the Depct. A.bold; 
half' an hour later, I heard. aomeo:ne whistlillg (Angelina). I 
lcnew 1t wa.a FR.A.NCO and hi• gang. A few minutea later, FRANCO 
ca.me out to the fence. FRANCO tt.n told :ae "Where can I let 
them in.?• I replied that he could not oon, in, becaqe the o.D., 
Lt. BIRJa.lGHA.M, waa checking the are&. .FR.A.M;O ws.a ad. beoauH I 
had aae a deal with him and then I did not Wl.nt to go through 
with the deal. .rnJ.NCO then walked off into the wood,. I then 
started to go towards Post #6, wb.eJ:1 someone fired upon•• I 
era.wled under the atone orlaher. I stayed wr:ler the stone 
crusher for a while, then I got behind the 1to14e orusher, then 
I got; up Uld walked toward• Poat #5, where ZAHURONES wa.1. On 
my w~ to ZAHURONF.S, I heard someo:ce b;y the tenoe, it sowaded 
like someoJJe wu outting the wire fence. I then 1aw sou 
civilians enter the area. I shouted "Ha.lt" but no one stopped. 
I then halted the ehilia.IlS the aecoild ti:n:ie. This time, .the 
ci'Yiliana started to go through the fence. I then tired. at 
the ci'Yiliam. I fired between twn te fifteen round.a, 1il 'ST 
fir1t bur1t, being that -iq gun hal jamei (Cal.3O Carbine T-4: 
No. 000671). On ~ aecolld bur•t I fired about fifteen roUDd•• 
I then tire~ another elip, in order to get the Cpl. of the 
Guard to come to -:, Post, I tired three ollp• in all. The Cpl. 
of the Guard arriwd (Cpl. r-,~o). The Cpl. and :mrselt went 
outside of the fence, anr:l 'bnaght ill the two wo\1Ilde4 Italiau. 
After we ha4 brought the two wounded. Itali&n1, I recognized. 
o.ne of the Italia.na to be the 1ame man in the photegraph1' shOWJL 
to • in the c.1.n. Office. Z...ter, the ambulanoe arrind am 
the two ItaliUII •here taken to the Ho,pital. I a.• positin 
that the thots tired .fro• yq gun killed the tlro Italiu,, be• 
oaue I wu the eloser om to them, and the. ti.rat one to tire. 
Enn. theught I had dea.lt with this groap, headei by' muco, the 
reuon I ahot the two :men wa.a bee&ue they did not haltJ the 
reuonw~ I thot themwu beoa.u1e they did not 1top after I 
had hollered. halt twiH. Th• Ha.lt busineu oUle after I hai 
1poken to them the f'ir•t time. I knew that P.AR!ER wu iael..-.d 
in about three or four deal•, or more. beoa.ue he told.•• 10. 

I do aot re:member the exact detail•. · I know that M WU invelvei 
with~ other member• of the guard. detail•, I d.o .not remember 
the JlUlet. 

Signature /s/ ThOllaS .l. Guaik 

•sllbacribed. and l'W'orn to before•• 
this 15th of' September 1947 

•/a/ Johll S. Stral:IO 2nd Lt., C.V.P. . 
(Lie) . (Rai&j 

SOllMA.RY COM 
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"I eertify th.at th• 2¼th J.rtide of Wa.r -.u read Uli 
thouroughl7 explaiied te the depoae.at by M prior t? &q 
quoatiom.:ag. 

Signature /s/ R. ll. Urdina.rraia" 

Urdins.rraia examined Prosecution Exhibits 3 and 4 and stated that these 
were the photogra.pha shown to aocuaed a.t the time he .ad.e the f'oregoi:ag 
atatement (R 38 ). · 

After being advised. of' his rights u a witaeu in hia own behalt 
b7 the court. am after he bad coDf'erred with ooWlSel, the aoouae4 
atated.a 11Sir, I wish 1li) remain silent.• No witnesses were presented 'b7 
the defenee (R 39). 

Mter the court was opened, am the President llad · announced the 
find.in.gs ot guilty a.Ild the sentence, the f'ollffing oolli,qv ooeurre41 

. . 
11Preaident; a The Court will reocmmen& olemenc;y in thia 

oue ot Pvt Gusik. 
11Proseoutiona That ii the una.ni:aous opini.011 ot the oom-tf · 
~President& It is.• 

The oouc-t thereupon adjourned on 9 October 1947 to aeet at the oall 
ot tte Preaideu:t. 

4.. Diacuaaiou. 

The funotions of a general oourt-JU.rtie.l, dul7 oonatit'lltecl to hear. 
and detenailae accusations against peraons aubjeot to military lur, 1• 
brief~ atated in the oath or atfirma.tion administered to ency Mmber. 
of' the court prior to the trial of' an aoouaed. Thia oath ia aet ·forth 
in Article 19 of_ the Articles of War and u quoted in part aa f'•ll•• • 

"You .A..B. do near (or affirm) that 7ou will well ud. 
truly try a.Ild deteraine, according to the e'Yid.enoe 11 the utter 
nOW" before you, between the United Statea ot .l.merioa and tm 
person to be tried, aJJd ttiat 7ou will 4uly administer juatiee, 
lrithout partiality, fa.Tor, or &f'teo1;1on, according to the 
proviaio:u of the rulo1 ud artiolea tor the Govermaent of the 
Armies of the U.S., am it e;rq doubt should arise, not explaiaed 
by •aid artiolea, then acoording to your oonaoienoe, the beat of 
7our umerata.nding am the ousto• ef war in like oueaJ •••·· 

In the preaent oaae, the• oonaurrence ot at least two-thiru of t~ •llb•r• 
present and voting wa.a required tor a oollTiotio.n under eaoh ap8<1itioatio• 
and the oharge (AW 43J ~ v. Hanoook, 146 Fed. (2nd) Ml). Fv.rtheraor•, 
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•ra order to conviat of an offense the court mlJSt be sa.tisfied, beyoJ1.cl 
a reasonable doabt, that the e.oouaed ia guilty thereof." (lCM, 1928, 
par. 78, pa.ge 62.) The provisions of the Manual for Courts-Martial 
are no less applicable to a general court-martial than the Artieles of 
War, insofar a.a auch pro"Visiom a.re not inconsistent with the Artiolea 
of Wa.r (AW 38). (See also Seo. 1, Ch. II, Act of June 4, 1920 (41 Sta.t•. 
787), aa amenied.) A general court-martial, duly constituted and ap
pointed by competent authority, ha.Ting heard the evidence of sworn wit
:aesses and having passea. upon the strength, credibility and tendency of 
the evidence, has foum. that the accuod did on 13 August 1947 near 
Tirrenia, .Italy, with malice aforethought, willfully, deliberately, felon
iously, unlafully, and with premeditation, kill Salvatore Montalbano and 

.!oodoro .Moro, human being,. by shooting eaoh with a oarbim,. The unani
moua recommendation of the members of the court that clemency be granted 
the aoouaed and the oausing of such recommendation to be forwarded with 
the record of trial is authori~ed by military law (MC~ 1928, pa.r. 81, 
p. 68), aJld is not, in aey respect, inconsistent with the court'• filul
ings of guilty-. _Nor do the reasons which the eourt aet forth a.a the 
ba.aia for its reoommendation tend to impeach its findi:D.gs. Those reaso:cs 
were stated as f'ollowa a 

(a). The sentence was a mandatory sentenoe. 

(b) The pa.st record of the e.ocuaed being of a nry good 
nature until the time of the present offemse. 

(o) The :,oung a.ge of the aco111ed.. be being eighteen (18) 
years or age. 

(d) The fact that the accused wa.a on guard duty, regularly 
posted at the time of the offense. 

Although the fact would appear tra.gio &Dd_shocking to the normal concept• 
of proper hunan beha'rl.or, we know of no reason llhy a. soldier 18 year•. of 
age. in .t'ull control of his mental ta.oulties, with a prior excellent record 
am being on gua.rd duty could not, if he ohose to do 10, commit the crime 
of Ja\Jrder. -

The f'uncti on of the Boari of' Renew in the Office of The Judge Advocate 
General in considering the legal aufficienc;r of a record of trial pursuant 
to the third para.graph of Artiole of Yfe.r 5~. in which appellate ce.tegory 
the present review talla, !19-• ~en well defined and of't.en stated. 
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"The Board. of Rerlew• i:a acrutinidag proof and the buea 
of i.aferencea does mot weigh evidence or usurp the tW1Ctiou ot 
the oourta a.nd. rerlffing authoritie, 1n cietermi.ai:ag eontro• 
nrted quutiona of taot. ID its ca.pa.cit," of an appella.te eod7. 
it auat. hpenr, in every case determine whether there 11 erlcleue 
ot recori lege.lly su1'fioient to support the .tilldi:a.gs of guilty' 
(A.W. 5ot). If e:ny pa.rt of a tindi~ ot guilty- reata on u in
ference of ta.ct. it is the duty of the Board ot Renew to 
determine whether there ii in the e'Videnee a reuonable buia fer 
that inference.•••• 

"We must look &lone to the evidenee aa we 1'il1d it 1:a the reoord, 
am. applying tq it the measure of the law, ucertain whether or aot 
it fills tha.t measure. It will not do to suatt.in oollTictiena bued 
upon suapioiom or inadequate testimoey. It wolll.d be a da.ngeroue 
precedent to do so. IUld would rem.er precarious the protection. 
whioh the la,r seeks to throw arouni the lives aild libertiea of the 
citizen.•••" (C:U: 212506, TiEton, 10 BR 237.244:. See also Cl( 205920, 
McCann, 8 BR.239, 246; CM 32 220, Prentiu.) 

Bea.ring in mil:ld the foregoing principles of law, we D.Olt' ocmdder ti. 
proof with respect to whether there be a reasonable buia tor auch incul
patoey inferences u would tend legally to establilh the filldini• of. 
guilty. Two Ita.lia.na known a.a Salva.tore Montalbano arid Teodoro lloro, mem
bers of a group engaged in illegal activities of which •F?-a.noo• was the 
leader, were morte.lly- woUDded on 13 August 194:7 b7 gunfire at a place near 
the fenoe of Post No. 4 at Engineer Depot E 2L 76 at Tirrenia. Ita.17. 
They- are shown to_have died within a short period of time after ha'Ving 
been fired upon. The aocu,ed wu the guard on Poat !To. 4 at the time ot · 
the shooting am. acoording to Lieutenant Birmingham, the Offioer of t~ 
Day, the a.ocuaed readily adlllitted firing the fatal shots. After obaening 
the hole cut in the fence near the bodies, &Di cogniu.nt of the proTieiona 
of accused's apecial orders as heretofore set forth in this rert...-. the 
Officer of the D~ might well ht.Te a.aaU111.ed• enn without uoertai.ning to -· 
a fina.lity whether the accused ha.d oomplied striotly- to the letter ot his 
o;rdera by properly chal.lenging the 'Victm, that the killing waa justified 
by the exigencies of the military- service. Ha appears to ha.Te taken no 
action beyond haTing the bodies removed to the hospital a.Dd repQrting 
the inoident. Thia was on the morning of 13 August 1947. On 15 September 

· 1947 the accused made hi• TOluntary statement to agent Urdinarrain. .lo
cording to this ata.tement. he had ma.de his firat •deal• with Fran.co in 
June 1947. allowing Franco, Luigi aDd :Marcello to.oo•.into the depot, 
but they did not steal ~ing beca.uae they- ha<B no tools to remove the 
tires. On 11 August 1947 he procured a pus am went out to notify 
Fr&.noo to bring his gang so a "deal could be pulled.• He met Moro whoa 
he knew to be a member of Franeo•s gang, told him he.would be on Poat :lo. 
4 from 0300 hours to 0500 hours on 13 August 1947 aJ:ld asked. him to tell 
Franco to whistle a. tune of "Angelina," the signal they- had uaed on 
their previous "dee.1. 11 When. the accused went on guard he began whistli:ag 
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the prearranged sign.al. About half an hour later, there wu a response 
in 1dni from the woods, then Franco came to the fence. The statement of 
the aocused as to the events transpiring after Franco ca.me to the fence, 
am the testi.Jaon,y of the prosecution witnesses are in sharp.conflict. 
Although admitting the firing of' the fatal shots, the accused &Sserted 
that he told Franco that he could not come in because Lieute:um; Birmingham 
was checking the area.. Franco thereupon went back to the wooda, the ao
cused walked toward Post No. 5 and "someone fired upon me.• ll's got under 
e. stone crusher and stayed for a while, then came out and walked toward 
Zahurones on Post No. 5. He saw r.ome oi "tilians enter the area and he 
asserts the.t he shouted the command. "halt" twice and when they started 
to go through the fence he fired a.bout; 15 roums at them. After olea.ring 
his piece he tired a second burst of about 15 rounds. The accused sta.ted 
that the reason he did this was because they did not stop after. .he "hollered 
halt twice.• He was shown a statement made by Private First Olus .Hoagland. 
a.Di confirmed the same in every detail "except the pa.rt where I said I'll 
get Franco.• It is significant that no witn.eu in the oa.se, including 
Za.hurones, who was standing from 12 to 100 feet from the accused, ever 
heard a.iv command •halt" or in fact any form. of challenge given prior to 
the first burst of' fire. Zahurones heard the accused whistling •Angelina" 
and the responding tune coming from the woods. He heard the word "Tom.• 
coming from the outside and the reply "Franco" which sounded "close" to 
him, but he "didn't hear allYthing else until the shots came." .. The court• 
martial resolved the oonflict of evidence aga.iZ1St the a. ooused, it being 
apparent that by the findings of guilty of murder the court rejected ac
cused's statement that he refused the Italians entrance, that he wa.s fired 
upon from the woods, that he shouted •halt• twice and that he fired beca.uae 
the Italians failed to obey his command. It elected to believe .the erldenoe 
showing that the Italia..na were told by the accused to come to the fence, to 
out the wire and to enter, that while they were in the process of effect
ing their entry, accused, without warning, willfully and deliberately fired 
upon them and that two of their number were killed by shots fired from ac• 
cused' s weapon. We cannot reasonably conclude that the court did not ha.Te 
ample a.Di substantial evidence upon which to ba.se the findings of tact im
plicitin ita nrdict. 

"Murder is the unl..-ful killing of a· hum&n being with 
malice aforethought. 'Unlawful' means without legal justiti• 
cation or excuse. •••" (MCM. 1928, par. 148.!,•) 
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The general rule is that the aots of ore dolle in good faith, that 
is, without malice, in oompli&n0e with the orders ot his superior a.re 
justifiable unless suoh orders are palpably unlawful or unless the acta 
are in exoese ot the authority delegated to him. And even though, in 
ooIItemplation of the law, a partioular a.ct be in excess of his authority,· 
reliance in rad faith upon orders of .. superior may well work a mitiga
tion of a. or iiai of'fense thereby oommi tted, as, if the act be a. homioide, 
it may_ be ma.nsla.ughter rather than murder (CM 265848, Ba.ugh, 4 BR (NA.TO-MTO) 
359, 365; CM 237827, Green, l BR (ETO) 345,368; U.S. v. Clark, 31 Fed. 710, 
716; 40 c. J.S., P• 96"if"a'.ii:i oases there cited; ~ v. Finch, 177 ll.C. 599, 
99 S.E. 409, 414). 

"That the a.ct charged a.a an offense was done in obedienoe 
to the order - verbal or written - of a military superior, is, 
in general, a good defense in military lo. The aot, however, 
must have been duly done - must not hava been either wantoJ:L or 
in excess of the auth"""orI'ty or discretion nonf'erred by the 
order. Thus an officer or soldier ordered to suppress a muti~ 
or disorder or to make an arrest, a. guard ordered to bep in 
custody a prisoner, or a sentinel ordered to prevent prisoners 
from passing his post, will not be justified in taking lite or 
resorting to extreme '91.olenoe, where the object of the order oa.n 
be effectually accomplished by more moderate and customary meansJ 
otherwise where the forcible resistance of the party, his.perais
tenoe in disregarding warnings, his sudden flight, etc., remer 
it impracticable to seize or atop him without extreme violenoe 
or the use of a; de&dly we&pon° (Winthrop's Military- La.w am 
Precedents (Reprint). P• 296). 

In United Sta.tea v. ~· 'suprW, the court quoted with approval the 
language of Mr. Justioe Woodbury in ilkes v. Dinsman, 7 How. 89, whioh 
was an aotion of trespass agaimt Commodore ·Wilkes for oa.uaing the plain
tiff to be whipped and imprisoned tor disobedienoe of orders, near the 
Sa.ndwioh Isla.ma, as folloaa 

"In respect to those compulsory duties while arduously 
endeavoring to perform them in s uoh a. mamier as might a.dvanoe 
the soiellCe &.nd oommerce and glory of his country, rather than , 
hie Oll'l1 personal designs, a public officer. invested with certain 
discretionary powers, never bu been and neTer should be ma.de 
amwerable for any injury. when acting within the a cope of his 
authority, a.nd not influenced by ma.lice, corruption, or oruelty. 
The ot.fioer, bei:cg entrusted with a disoretion for public pur
poses, ia not to be punished for the exercise of it, muus it 
is first prowd ~ai.nat him, either that he exeroised the power 
confided to him in oaaea without his jurisdiotion. or in a lllaIUlSr 
not oontided in him. a.a with ma.lioe, cruelty or willful oppre•• 
sion, or. in the words of Lord Mansfield, that he exeroi1ed it 
a.a it 'the hea.rt is wrong.' In short. it is not eoough to 
show that he committed an error of judgment, but it must have 
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been a willful and malioious error." 

It will be seen, therefore, that, indispensable to the shield of 
immunity fro::n criminal responsibility afforded one for homicide oom
mitted pursuant to la:wtul orders ot his superior, a.nd in the performance 
of a publio duty, are the following& 

(a) That the order or authority was lawful or of suoh 
oha.raoter that he ha.d a right under the oiroUJlll!ltanoe• 
to believe a.ni did believe it to be la.wtul, 

(b) That he aoted reasonably within the scope of auoh a.u
thority, am 

(o) Not with malioe, cruelty, or by willful oppression flOll'-
ing fro• a wioked heart. 

Neither the validity nor the lawful character of uoused'a orders here
tofore set forth is q11BatioJ:1Bd. Upon the evidence the court determined 
tha.t when aoouaed tired some thirty roWlds a.t the oivilian.a •near the 
fence• he was not aoting reasona.bly within the scope of his authority 
a.Di furtheZ"lllore .that auoh shooting was accompanied by :ma.lioe a.forethought. 
With respect to the first proposition it ha.a already been pointed out that 
none of the witneues present a.t or near the scene of the homicide heard 
any challeIJge or warning of any description given prior to the •hooting. 
And the proxilllity of the parties to eaoh other and the faot that they heari 
otiwr words spoken would indicate Jlll'14t strongly that ha.d any challenge 
been given they would ban heard it. Consequentq, we believe the court 
waa warranted in oCllli.ng to the oonoluaion that a.oouaed wu not, a.otiJtg 
reuona.bly in due pertorma.noe of his dutiea as a sentinel. .Aa ·to the 
question of malioe a.forethought, the.t term haa been variously detimd by 
the oourta am text writers and although the language employed ma:y -n.r;r, 
the meaning ia predominately the same. In the early oaae of United StatH 
T. Carr {25 Fed. Ca.a., pp. 306-309), wherein the authorit7 ot a Hrgeant 
of tJ;""9guard to lcill a drunken and riotous soldier wa.s oonsidered, the 
learmd Cirouit Judge, in charging the jur1 defined 1118.l.ioe a.forethought 
u toll""8a 

•1iw.11ee arorethought is the grand oriterionwhio~ di•· 
tingu!ahea murder from other homioide, a.nd it 11 not so 
properly apite or :aaleTolence to the d.eeea,ed in partioular, 
aa any evil design in genera.l J the tiotate of a. wicked, de
praved and _maligDallt heartJ a purpoae ,o do a wioked aot,. 
and it ma.y be either expreu or implied in law. ExpreH 
ma.lice 1a when one with a aedate, deliberate llind &lid torae4 
design doth kill another, which forme4 design 1a evid.encM 'b7 
external oiroumat&Mea diaoovering tha.t imrard intention, u 
lying in wait, a.nteoedellt menaces or former gradgea, Pd oon
oerted aoh8llles to do him some bodily bani. So i:a. u.rr:, ouea 
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when no m&lice is expressed, the law will impl1 it. as when 
a man willfully poisons another; in such a deliberate act the 
law implies mt.lice. though no particular enmity" can be proved• 
.And it a man kills another suddenly, without a:rq, or without a 
comidera.ble provocation, the law implies ma.lice; fer no person, 
exoept of aba.ndoad h&art, would be guilty of such an aot upoll• 
a alight or upon no appa.rent ca.1.1Se. Although the aliGe ia 
murder ia what is called 'ma.lice aforethought' , ;yet there ia 
no particular period of ti.D3 during which it ii :neceuary it should. 
have existed, or the priaoner ahould haTe eonte:mplated th• homi• 
cide. It, for example, the intent to kill or do great bodily 
hara ie executed the instant it apri:nga into the :miM, the o!'teue 
is a.a truly murder a.s if it had dwelt there for a long period.• 
(See also Collllll. v. ChallOe, 174 Mass. 245, 252J TUl'JlfJr v. ~ 
167 ~- 3Gs;-Is'o s.W. 768.) _ · 

It will be reoa.llcd that Private First Clau Hoaglalld, the aoouaed'a 
companion on pass the day before the homicides were committed and who over
heard the cenveraation by the aceuud with the Italian (:»oro), t.atifid 
that u they returned to camp aoma few hours· iater the acc\laed told hi.a 
tha.t he was going to get •Franco• because •1ranco" ha.d •screwed. him· o-..zt 
of a wrist watch. 11 The a.ocuaed asserted tha.t he wu ahoarn a. 1ta.te:11ellb 
dated 4 September.1947 given by Printe Fir,t Clue Hoaglan:i to agent 
Urdinarrain and "confirmed. the SUl.e on ever:y detail,exoept the part where 
I 1aid. I'll get Franco.• Even if the foregoiag be oomtrued as a denial 
tha.t he ha.d :ma.de the sta.tement which Hoa.gla.nd testified to at the trial, 
yet the court wu fully authorized in resolving this question of tact 
a.gaimt the accused. In the light of the succeeding event., tho ltateaent 
amowits to express ma.lice in la.w, although we are of tho opinion that th• 
tacts &lld eiroumsta.nces of the 1hootiJ3g u heretofore set forth, were such 
that the court could imply ma.lice a.forethought. (State v. Orr, 175 N.C.773, 9i 
S.E.721; People v. Klein, 305 Ill. 141, 137 N.E. l45J State v. ~· supra.) 

4:. It is vigoroualy oonteDied tha.t the reeorcl. contaia.1 incompeteat 
evid.enoe to such_ extent u to Titia.te the timing• ot the oourt. Coun1el 
have aet out in deta.11. such questions aDd &nn-ers as were considered in
oompetent aild prejudicial to the accueed 1 s rights. We ha.ve given careful 
consideration to the portiom of the testimo~ to which reference was :u.d.e 
but deem it wmeoessary to reiterate each in this opil1ion. It is stated 
that some of .the questions propoUDded on direct enmi:ca.tion were lea.ding, 
that the responses to other questio:aa obviously were baaed on hear1q, som 
tending to show the oolllllliuion ot other ofteues tor which the accuaed 
wu not on trial, that the a.ns,rers given to some of the qllestiona were not 
responsive and that other :aa.tters testified to were irrelevant and i.mlaterial• 
It i1 oonceded that the record oonta.h.1 some lea.ding queetiom on direct ex• 
amiDAtion. We cannot, however. loae sight of the realities of the trial. 
held on foreign eoil. An interpreter wu required aM the eoJ1111.0n diffi• 
oulties were encountered in the uu of different langua.gee. It i• cono•de4 
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tb&t HJll8 o£ the alln'ers were Dot re1pomive to the qwistiou propoundecl 
and that tbe a.tter elioited f'rm the witne11ea wu ill 1ome illstuoe1 
irrelevant. immaterial a.Ild. perhap, • bued on eonoluioa. 

•Tho rule prohibitillg leadillg quutiona iJ2 the enmina:tion 1a 
ohief b -t.o be liberally oomtrud, and 'While u a rue lead
ing questions a.re excluded, n:ceptio111 are recognized where 
wit:ceuea a.re hostile. where they &re weak ot mell!Ory, where 
they a.re oa.lled. t• oontra.iiot, and where such a :mode of quation• 
i.ng ia logioa.ll.7 coJ11Siatent with a tair am ho:aeat developaen 
of the oa.ae. within, however, the disoretioa of the trial oolll"t.• 
(WhartoA1a Crila. ET., 11th F.d.., Vol. 3, p. 21~6.) . 

·Article ·of War 3 7 providH in part u tollon a 

"The proceedings of & oourt-martial ahall not ie heli 
invalid. nor the tindixig1 or sentence d.isappreved in &J:1¥ eue 
on the ground •f illlproper a.dmisdou or rejeotion of eTid.eue 
or for aey error u to ":tr¥ ma.tter of plea.ding er procedure 
unless in the opinion of the reviewing or confirming authority-, 
a.f'ter an eumim.tion 0£ the entire proceedings, it •h&ll appear 
that the error o<naplained ot has illjurioual1 affected the aub
atantia.l rights of an aoc~seda •••" 

%he qlaeation there.fore ia reduced to a determination, under the Z'Tiih 
Article of War, as to whether the errors alluded to injuriousl;r affected. 
the a.ocused' s .substantial righu. For allSW'er to thia question the Bea.rd. 
of Review has oonsiatently applied the "oompelliAg evidenM rule• a.a 1a 
herei:na..f'ter set forth.a 

"It 1a not neceua.ril7 to be implied that the sabatantial 
righta of the accused have been injuriousq at.fected. 'by- '\he 
admission of inoQllll)etent testimo~J nor ia the abaence of auoh 
prejudioe to be implied. from the ta.ct that even after the il• 
legal testimo~ had. been exoladed enough legal evid.eno• re• 
mains to support a. oonn.otion. The reviewer lllll8t, in jutiH 
to the aocuaed, reach the ooncluaion that the legal evidenoe of 
itself substantially oompelled a conviction. Thea indeed, u4 
n.ot until then, can he say that the 81il'batantial righta of the 
accused were not prejudiced by teatimoey which under the law 
ahould haw been exolude4. c.:M. 127490 (1919).

•rm rule ia that tbs reoeptioa in ur, nbstantial quantity 
of illegal evid.enoe :aust be held to Titia.te a tiDding ot guilty 
on the charge to llh.ioh 1uoh evide:a.ce relates tmleu the legal 
evia.e110e of re0ora ii of 1uoh quantity &zd quality u practioall7 
to compel in the :mi:ads of oonsoientious am reuot!a.bl• Mil tu 
ti.ndi:ug ot guilty. It aueh evidence is eliminated from the recor4 
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and that which relll8.ins is not of sufficient probe.tive foroe. as 
virtually to compel a finding of guilty. the finding should be 
disapproved. c.M. 130415 (1919)." (CM 211829. Parnell. 10 BR 
142-i43. See also CM 258073. ~• 5 BR (ETO), 233. 236-237.) 

Applying the above rule to the instant oase, and eliminating from our con
sideration all evidence whioh might reasonably be considered of doubtful . 
ad.mis sibili ty, we are of the opinion· that the remaining competent evidence 
is of sufficient probative force as virtually to compel the findings·of 
guilty ana that such findings should not be disturbed (CM 258073. ~. 
supra.). 

It is contended by counsel for the accused in their brief that "con-
-ceding that the court had a right to disbelieve the aooused's statement 
that he cried 'Halt.' especially in view of the evidence to the contrary, 
the evidence gives rise to no other inference than that he shot in order to 
prevent the unlawful entrance of the Italians into the depot. Since he 
failed to comply with the Post Special Orders requiring him to 'challenge' 
before firing (Pros Ex 1). he is deprived of whatever protection those 
orders would have a.f'forded him. He stands. then, in a position of one who 
shoots in order to prevent the colillilissicn of a felony attempted by force 
or surprise. Such a killing is_ justifiable and does not constitute a 
crime (MCM 1928, par. 148e.J Clark alld Marshall. Law of Crimes (4th F.d. 
1940). Seo. 266).• (Defense Brief, p. 10.) Although it is true that a 
homicide may be justifiable when oolllmitted in good faith in order to 
prevent the perpetration of a violent felony attempted by force or sur
prise, even though the particular feloey is direoted primarily again.st 
property and not against the person Ex arte Diolcaon. 14 Fed (2d) 609; 
~ v. Beverly, 237 Ky. 35. 34 s.w. lld 941, 40 C.J.s., p. 960-961), 
an exhaustive review of the oases "Wherein thia principle of law has been 
invoked discloses factual situations entirely different· from those shown 
to exist in the instant case. for here the court had before it ample and 
compelling evidence that the accused did not take the lives of his viotim 
in order to prevent a feloey. but. rather, that he was impelled to fire 
the fatal shots out of personal venom towards the group of Italians of 
which the two deceased were a part, a venom in no wise connected with ao• 
oused' s call of duty and which i• denounced by the law a.s the malice afore• 
thought which forms the essential ingredient of the orime of murder. (CM
G81592, Tracey, 54 BR 179.) · 

Counsel appearing before the Board of Review in behalf of accused have 
argued that the record o.f trial 1• barren of evidence tending to establish 
that accused took the lives of the two Italians with premeditation. Premedi• 
tation ia not an element of murder either at col!Dllon law or um.er the 9213d 
Article of War. There are no degrees of murder in military law (CM 319168, 
~; CM 294141, Wesley, 16 BR (ETO) 327, 332J Commomvealth v. Webster. 5 
Cush. (Ml.as.) 295. 304J l.CM 1928, par. 148a). However, we are of tlii' 
opinion that the record contains a.mple proof of premeditation. 
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It was argued by able oounsel in their appee.ranoe before the Boa.rd ~ 
of Review that the a.ocused did not have adequate 00W1Sel at the tria.l 
&nd that defense oounsel displayed such apathy or indifferenoe·to aocused'a 
interests as to amount to a deprivation of his right to oounsel. We find 
no substantial basis in the reoord for this oonolusion. The asaistant. 
defense counsel appears to have been exoused from the trial for reason of' 
being on other official business. Upon being tried by general oourt-ma.rtia.l 
an a.ccused is entitled to one or more assistant defense counsels "when 
neoessa.ry• {.AYf 11). The record shows that the accuud stated that he de
sired to be defe:cded by the regularly appointed defense counsel and the 
question of the necessity for the presence of an assistant wa.s never 
raised. It is a matter of record in this office that the defense counsel 
in this case has had prior experience in court-martial practioe &n:i al
though the reoord of trial does not sha.r whether he was a qualified lawyer 
in civilian life, a license to practice law in the civil courts is not a 
prerequisite to the performance of the duties of either trial jw.ge advocate 
or de·fense oounsel in a military court (AN 17; Romero v. Squier, 133 Fed 
(2d) 528 ). We oa.nnot reasonably conclude tha.t the election of the accuaed 
to remain silent, after having had his rights as a witness explained to 
him, &n:i after conferring with his counsel, was other than the exercise 
of prudenoa and aound jw.gment on the part of the defense. And the failure 
of the defense to present any witness does not raise a.ny presumption that . 
there were any witnesses whose testimo~ would .ban improved the a.caused'• 
position. With respect to character evidence the court assumed &nd declared 
in its reoommenda.tion to the reviewing a.uthority that the a.ocused' s past 
record waa 11of' a Tery good nature up until the time of the present offeme~ • 
It is the duty of' defenae counsel for the accused before a. military court 
to perform suoh duties as usually devolve upon a counsel for a defendant 
before oivil courts in criminal oases a.nd "to represent the accused with 
undivided fidelity" (:MCM 1928, par. 45b, p. 35). Although legal mi:ndl · 
might differ as to tlie most adTantageous :ma.mier in which to defend a:ny 
given case, we find no reason to conolude tha.t def'enae counsel herein 
failed to perfo?'l;l his duties as heretofore stated. 

We have giTen careful consideration to all other matters presented by 
counsel for the acouaed by wa.y of brief and oral arg~nta upon their ap
pearance before the.·Board of Review. 

5. The oourt. was legally constituted and ha.d jurisdiction onr the 
accused and of the offenses. No errors injuriously affecting tho substan
tial rights of the accused were committed during the trial. The Board of 
Renew is of the opinion that the reoorli, of tria.l is legally sufficient 
to support the timings of guilty and the sentence. A sentence to death 
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or imprisonment for life is Jll8.Ildatory upon a conviction of a 'rl.ola.tio:n 
of Article of Wa.r 92. Confinement in a penitentia.ry is· authorized by 
Article of liar 42 for the offense of murder, recognized as an offense of 
a. ei"til nature a.nd so punishable by penitentiary confinement by aeotions 
273 and 275, Criminal Code of the United States (18 use, 452, 454). 
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1st Indorsement 

January 26:,. 1948 

J.A.G.O., Dept. of the Army To the Adjutant General. 

l. In the case of Private Thomas A. Gusik (RA 15220411), 7156th 
Engineer Gua.'rd Company (Overhead), attention is invited to the foregoing 
holding by the Board of Review that the re_cord of trial is legally ·suf
ficient to support the sentence, which holding is hereby approved. 
Under the provisions of Article of War 50-}, you now have authority to 
order the execution of the sentence. 

2. This office has been advised that the necessary records or
dinarily retained in the field for preparation of General Court-Martial 
Orders have been lost in tra.nsperta~ion by aircraft and it is therefore 
recommended that the required General Court-Martial Orders in this case 
be .published by the Department ef the Army. 

3. In view ef all the circumstances of the case, including the 
youth of the accused, and the fact that all of the members of· the crurt
martia, recommended clemency in a. lette~ to the Reviewing Authority, I 
have recormnended to the Secretary of the Army that the period of ~on
finement be reduced .to sixteen years. The Secretary of' tM Army has 
cenourred in this recommendation. A draft ef General Cour.t-Tu:artial 
erders in conformity with the foregoing action is inclosed. 

4. The return to this office of the holding together with five 
copies of the published Department of the Army General Court-Martial 
Orders is requested. 

(CM 326604). 

/s/ Thomas H. Green 
1 Incl THOMAS H. GREEN 

Draft of GCMC Major General 
'The Judge Advocate Genera.l 

(GCMO 32, DA., 26 Jan. 1948). 
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DEPAlm.!ENT OF THE ARM! 
In the Office of The J'Udge .AdTocate General 

(287)Washington 25., D. c. 

JAGQ - CK 326609 
NOV 1 8 1947 

UNITKD STATES ) SECOND il1&I 
) 

Te ) Trial by G.C.M•., CO?lTGed 
) at Fort George G. lleade.,

First Lieutenant JOD t. Maryland., 8 Oc~ober 1947.
H.UB.R1'I (0-155(),395) I , ~ Dismissal and "'".w.lneant 
Headquarters and Head ) tor tW? (2) ;years. United 
quarters Company., 2lolst States Disc1plinai7 Bar
Area Service O:lit., .l~rt ~ racks. 
George a. Meade, Mar,rland. ) 

OPDlION ot the BOARD OF mvIEW 
JOHNSON, SCHENKEN and KANI, Judge Jd,-ocates 

1. Ths record of trial in the case of ths otticer named abOTa has 
been ~aznined by the Board ot Revisw and the Board submits this, itll 
opinion, to The Judge Mvocate General. · · . 

2. The accused m tried upon the following Char&9s and Speclli
cationsz 

. CHARGE:: Violation of the 61st A.rticls o! War. 

Specification: In that First Lieutenant John .T. Halferty, 
Headquarters and Headquarters Company-, 2101st Area Serr.ice 
Unit., did., without proper leave., absent himseli' tro11 his 
organization at Fort George G. Meade., Maryland., frOlll 
about 2 August.1947 to about 16 .August 1947. 

ADDITIONAL CHARGE: Violation of the 96th .Article t>! far. 

Specification 1: In that First I,ieutenant John T. Halferty-., 
Headquarters and Headquarters Company., 2101st Area Serr.ice · 
Unit., did., at Baltimore, Maryland., on O! about 11 March., 
1947., nth intent to defraud., wrongfully and unla~ 
make and utter to F1eet'ff'Ood., Incorporated., Baltimore., 
Mar;yland., a certain check in words and figures u follon., 
to wit: 



11 March 1947 No. 

Northern New York Trust Co. 
Watertown, New Yoz:k · 

Pq to the 
order o! ------~C.:.a:;:sh-.._____~_ 120,00 

Twent,: and oo/xx Pollart 

/s/ John T. Halferty 
CJibsons ll36U.S. Bond 1st Lt. Ord. Dept. 0-1550395 

and by means thereof, did fraudulently obtain tro}'Il Fleetwood, 
Incorporated Twenty Dollars and no cents {$20.00) in ~t 
of said check, he, the said Lieutenant Halferty then nil 
knowing that he did not haTe and not intending that he ahould 

· have an account in the Northern New York Trust Comp&ey", 
Watertown, New York, for the payment of aaid checlc. 

Specifications 2 through ll, same as Speci.f'1cat1o~ lj with perti
nent details as f ollon 1 • 

~J2!C1 No. Amount ~ lm..~ 
2 $30. ll liar 47 Cash 
3 20 9 Jul 47 Caah 
4 15 
s 

lO Jul 47 Caab: 
25 12 Jul 47 Cash 

6 15 lS J1µ 47 Cuh 
7 25 24Jul 47 · Governor Tyler Hotel
8 20 25 Jul 47 
9 

• • • 
U.66 26·Ju147 If 

lO 
• • 

25 26 Jul 47 Cash 
ll 25 28 Jul 47 Cash 

Accused pleaded guilty' to and wu found guilty ot all Charges and Speci
fications•. No ffidence of prniou1 convictions wu introduced. Re was 

,· sentenced to be dismissed'the service, to tor.teit all pay- and allowances 
due or to become due and to be confined at hard labor at such place as 
the rerl.elfing authority mq di.rtct tor·two ,-ear,. Th• rn:l.ewilli au
thority approved the sentence, desipated Branch United States Diaci
plin~ Barracks, New Cumberland, Pennsylvania, as the place ot con.fin~ 
-nt and forwarded the record of trial tor action under Article ot War 
48. 
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3. Evidence for the Prosecution. 

Accused absented himself without leave from his organization on 
2 August 1947 and remained in tm t status until he returned to mili
u:.ry control on 16 August 1947 (Pros. Exs. l to 5, incl.). 

During the period from 11 March to 28 July 1947, accused cashed 
eleven_ checks at Baltimore., llaryland, Radford and Charlottesville, 
Virginia, in amounts varying .from $11.66 to $,30. The eleven checks 
amounted to $231.66, for -which accused received cash. All of the 
checks were drawn on the I~orthern New York Trust Co • ., Watertollll, 
New York, in which bank accused did not maintain an account, it being 
stipulated that his account in said bank was closed in December 1946 
and was not thereafter reopened (Pros. Exs. 6 to 18., incl.). All.of 
the checks were dishonored by the drawee bank; returned to the persons 
Viho cashed them for accused and there is no evidence to the effect 
that they have been redeemed. 

4. Evidence for the Defense. 

After being advised of his rights as a witness accused elected to 
make an unsworn statement through his attorney (R. 22) to the effect 
that he graduated from high school at the age of 17 and two years later 
enlisted in the Anny in 1940. He served therein as an enlisted man 
until he attended Officers Candidate School and was commissioned a 
second lieutenant in July 1942. He served thirty-two months in the 
Pacific Theater and was treated seven times for malaria. Since his 
return to the United States he has had no recurrent attacks other than 
occasional minor ones 19hich are adequately treated by the taking of 
quinine (R. 22). . ' 

5. The offense of absence without leave was proved beyond any 
reasonable doubt by accused's plea of.guilty and the introduction in 
evidence of the duly authenticated extract copy of the morning report 
of his organization. .

' . 

The offenses of uttering the eleven worthless checks dral'IIl on a 
bank in which accused did not have an account were proved beyond any 
reasonable doubt by his pleas of guilty and the testimony and stipu
lations received at the trial.· Accused I s unsworn statement made through 
his special defense counsel· is merely a plea for clemency, setting forth 
accused's war record and calling attention to the fact that he now has 
the responsibility. of returning to civilian life and mald.ng a livin~ 
for himself and prospective nte. 

Accused was examined prior to trial by the Chief of the Neuro-
Ps.Ychiatric Section., Station Hospital., Fort George G. Meade, :Maryland, 



( ) "",)\ .. ;:·.; 

and found to be sane and respo~sible with intelligence above nonnal· 
limits but lacking in judgment and insight. No issue of insanity was 
raised at the trial. 

6. Department of the .6..rmy records shovr that accused is 27 years 
of age, married., and the father of one child four years of age. {Ac
cused clai.11s that he was divorced in June 1947., and that he is 'plan
ning to marry a girl from his home town.) He graduated from high 
school in 1938 and was unemployed until h-, enlisted in _the Army in 
July 1940. He was co171.'!J.issioned a Second Lieutenant on 24 October 1942 
upon graduation from Officer Candidate School (Ordnance) and was pro
moted to First Lieutenant on 28 August.1943. He served 32 months in 
the Pacific Theater and received five battle stars. He was also awarded 
the 1-nilippine Liberation ribbon with one star. He was relieved from 
active duty on 30 January 1946 and returned to active duty on 19 
September 1946. He was reprimanded under Article of i'[ar 104 for being 
absent .vithout leave on 9 December 1946 and fined $75 under Article of 
Viar 104 for a second absence without leave from 13-16 June 1947. Ac
cused was tried by a general court-martial on 26 June 1947 and convicted 
of issuing eight bad checks amounting to $202.20 {Cl.1 324460). Because 
of procedural errors in the record of trial the f::.r.dings and sentence 
had :to be disapproved.. His personnel file contains. only one efficiency 
report wherein he was rated 3.4 for the period from 19 September 1946 to 

, JJ. December 1946. 

7. The court was legally constituted and had jurisdiction of the 
person and offenses. No eJ:Tors injuriously affecting the substantial 
rights of the accused were co!Illlitted durll1g the trial. The Board of Re
view is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence, and to warrant con
firmation of the sentence. Dismissal is authorized upon conviction ot 
a violation of Articles of War 61 and 96. 

4 
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JAGQ - Cll 326609 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. c. 

TO: The Secretary of the Army 

l. fursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted here1'ith for your action the record of·trial and the 
opinion of the Board of Review in the case of First Lieutenant John T. 
Halterty (0-1550395), Headquarters and Headquarters Compall1', 2101st Area 
Service Unit, Fort George G~ Meade, Maryland. 

2. UPon trial by general court-martial this officer pleaded guilty 
to and was .found guilty of being absent without leave from his organiza
tion from 2 August 1947 to 16 August 1947 (Spec. of Original Charge), in 
violation of Article of War 61, and of making and uttering eleven checks, 
aggregating $231.66, on a bank in which he had no account and fraudulently 
obtaining the proceeds, (Specs. 1-ll,,Additional Charge), in violation 
of Article of War 96. He was sentenced to be dismiHed the senice, to 
forfeit all pay and allowances due or to become due and to be confined at 
hard labor for two years. The reviewing authority approved the sentence, 
designated Branch United States Disciplinary Barracks, New Cumberland, 
Pennsylvania, as the place of confinement and forwarded the record of 
trial for action under Article of War ,48. 

,3. A summary- of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of'guilty 
and the sentence, and to warra.nt confirmation of the sentence. I concur 
in that opinion. 

4. The evidence shows that, accused absented himself without leave 
from his organization at Fort George G. Meade on 2 August 1947 and remained 
in that status until 16 August 1947 (Spec., Original Charge). 

The evidence further shows that accused cashed eleven checks totaling 
$231.66 in amounta varying from $11.66 to $30, all of llhich were drawn on 
the Northern New York Trust Co., Watertown, New York, in which bank 
accused had no account. The eleven checks were dishonored by the bank 
and returned to the persons who cashed them for accused. There is no 
evidence that they have been redeemed. 

Accused was examined prior to trial by the Chief of the Neuropsychi
atric Section, Station Hospital, Fort George G. Meade, Maryland, and found 
to be sane and resPonsible with intelligence above normal limits, but 
lacking in judgment and insight. No issue of insanity was raised at the 
trial. 

5: Department of the Army records show that accused is 27 years ot 
age, married, and tne father of one child four years of age. (Accused 
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claims that he was divorced in June 1947, and that he intends to marr7 
a girl from his home town. He graduated from high school in 1938 and · 
was unem.plo1"9d until he enlisted in the Army in July 1940. He was COl'll

missioned a Second Lieutenant on 24 October 1942 upon graduation rrom 
Of'ficer Candidate School (Ordnance) and was promoted to First Lieu.tenant 
on 28 August 1943. He served 32 months in the Pacitic Theater and received 
five battle stars. He was al.so awarded the Philippine Liberation ribbon 
with one star. He was relieved 1'rom actiTe duty on 30 January 1946 and 
returned to active dut1 on 19 September 1946. He was reprimanded under 
Article or War 104 tor being absent without leave on 9 December 1946 and 
tined $75.00 under Article or War 104 !or a second absence without leave 
!rom 13-16 June 1947. Accused was tried by a general court-martial on 
26 June 1947 and convicted or issuing eight bad checks amounting to 
$202.20 (CM 324460). Because ot procedural errors in the record ot trial 
the findings and sentence were disapproved. · His personnel tile contains 
onl1 one efficiency report wherein he waa rated 3.4 tor the period 1'rom 
19 September 1946 to 31 December 1946. 

6. B7 a continued course of' conduct, culminating in the present 
trial b1 general court-martial, accused haa demonstrated his Witness 
to be an o!.ticer. I recommend. that the sentence be conf'inaed and carried 
into execution and that a United state• disciplinary- barrack8 be desig
nated as the place of' confinement. 

7. Inclosed is a torm or action designed to carr7 thi1 rec0111111endation 
into etfect, should it 111eet with your apprOT&l.. 

CM 3266::)9 

2 Incls THOMAS H. GREm 
1. Record o! trial Major General 
2. Form o! action The Judge Advocate General 

**"idh;·k-; 

( GCMO 81 (DA) 10 Dec 1947)• 
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. I:.2;PA..1.T1.ENT OF THE AfillY 
In the Office of Th~ Judge Advocate General (2?3) 

Washington 25, D.C. 

JAOK - CM 32664 7 

UNI'.rED STATES ) 
) 

v. ) 
) 

Captain DAVID H. CHENAULT ) 
(0-450100), Quartermaster ) 
Corps. ) 

PHILIPPDfES-RYUKYUS C0MEAND 

Trial by G.C.M., convened at 
Headquarters PHILRYCOM, Aro 
?Cfl, 26 August 1947. Dis
missal and to pay a fine of 
·$500.00. 

OPINION of the BOARD OF REVIEW 
SILVERS, ACKROYD and LANNING, Judge Advocates 

l. The record of trial in the case of the officer :llamed above has 
been examined by the Board of Review and the Board submits this, ·its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the follow-lng charges and specifica
tioru;i t 

CHARGE I a Violation of the 69th Article of War.· 

Specifications In that Captain Dand H. Chenault, 557th Quarter
master Service Company (PS), having been duly placed in 
arrest at Camp Rizal, Luzon, Philippine Islmds, on or 
about 18th July 1947, did, on or about 18 July 1947, break 
his said arrest before he was set at liberty by proper au-
thority. · 

CHARGE IIa Violation of the 61st Article of War. 

Spec:U'ication: In that Captain David H. Chenault, 557th Quarter
master Service Company (PS), did, without proper leave, 
absent himself' from his post at Camp Rizal, Luzon, Philippine 
Islands,· fro~ about 5 July 1947, to about 18 July 1947. 

CHARGE III: Violati~n of the 96th Article ·or War. 

Specification: In "that Captain David H. Chenault, 557th Quarter
master Service Company (PS)., did, at M~la., .Fhillppine 
Islands, on or ~out 18 July 1947, wrongfully appear in 
khaki uniform without insignia, shoulder patch or cap. 
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' 
He pl~aded not guilty to a."'ld was found guilty of all charges and speci-
fications. He was sentenced to pay the United States a fine of five 
hundred dollars and to be dismissed the service. Evidence of three 
previous convictions was introduced. The r~viem.ne au!hority appr~ed 
the sentence and forw-.rded the record of trial fo~ action under Article 
of War 48. 

3. Inquiry concerning sanity: 

Prior to entering pleas to the general issue defense counsel moTed 
the court to inquire into the accused's sanity in accordance with the 
provisions of 11 Paragraph 63 and 75 lviCM 192811 as Qlllanded, and counsel 
made an of.fer of proof in support of his motion. The motion was granted 
and the court proceeded to hear psychiatric testimon.,v concerning the 
issue raised. 

Captain John c. Robinson, MC, Chief of the Neuropsychiatric Section, 
loth General Hospital, Philippine Scouts, a witness called by the court 
at the suggestion of counsel for the accused, identified a psychiatric 
report he had made of the accused on 22 July 1947 which w~s received in 
evidence as Defense Exhibit "A" (R 7). This report contained a diagnosis 
"Paranoid Staten am. recoI!llllended 11}1~acuation to the U.S. at the earliest 
possible title for further institutional care and trea.tment.•i Captain 
Robinson also identified a psychiatric report, including a clinical 
.!-~tract, which oo h~..d made concerning the accused and 'ffllich w~s dated 
11 August 1947. This report was received in ~'lidence as Prosecution 
Exhibit 1 (R 8). The psychiatric findings in this report are as followsr 

"a. The diagnosis is: Situational Maladjustment, chronic, 
, 'moder11.te, manifes·ted ·by ,aggressive symptoms and a paranoid
attitude. Moderate stres~. oi:'·•A.rµ,l;/ duties and lack of under
standing. Predisposition unknown. Marked i.~~-irment. 

· "b. That the officer. a.t the time of the aJJeged offense 
nOll' pe~ng :!!! so far free from mental defect, disease, or de
ra.ngemem; so ar, tc be able concerning the pa.rticular actiona 
charged to distinguish right from "WI'ODi• He 't"!'as so !;;:r free 
from mental defect, dise.so, or derange~~nt s~ to be able 
concerning the actions charged to adhere to the right. He ~is 
BS!!! so far free from mental dei'fJCt, disease, or derangement so 
as to be able to cooperate intelli~ently in his defense·" 

/Sgd/ John C. Robinson 
JOHN C ROBINSON 

Captain, MC 
Chief of Neurcpsychia'tt"i.c Section" (P.Ex. 1) 
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The witness was examined &.t length as to t:io possible corlflict in 
the diagnoses contained in the tv:c ~:.<hibits and hti assert.er. tr.at the 
latter diagnosis 1•ws :::ornplete and accurate, properly reflecting l.is 
finding ~st~ the accused's mental condition ( R 9). 

The court closed and deliberated on the issue of accused's sanity. 
\'/hen the court was opaned the lc.:w member announced that 11it is the 
opinion of tha court that the accused is sane and that at the present 
t:i.lre he is able to distinguish right from ?1Tong and to adhere to the 
right. The trial will proceed" (R 10). 

4. Evidence for the Prosecution 

On or about 21 May 1947 the accused,~ member of the 557th Quarter
master Service Compa.ny,.P.S., was placed on temporary duty nth the 
8122nd Service Detachment (AGRS-FEZ), APO 7CJ7 (R 27; Def Ex B). In com
pliance with o:rders he reported far duty with the latter organization 
(a 50). There was re~~ived in e~iuence a certified extract copy of the 
morning report of the 8122nd Service Detachment dated 8 Ju.J,y 1947 as fol
lows a 

11Chenault David H (INF) 
. 0-450100 Capt 

Dy to AWOL 0800 hrs effective 5 July 47 

I certify that this morning report is corrects 

E. J. Brucher 
Major QMC11 @ 24-2~; Pros Ex 2) 

There was al.so received in evidence a certified extract copy of the 
morning report of the same unit for 18 July 1947 as .f'ollowsa 

"Chenault David H (INF) 
0-450100. Capt 

AWOL to Confinement as of' 2330 hrs 

I certify that this morning report is corrects 

E. J. BRUCHER 
Major QMC" (R 25; Pros Ex 3) 

Major Edward J. Brucher, QMC, 8122nd Service Detacment, A.PO 707, testi
fied that he wa.s the Chief, Administrative Branch, American Graves 
Registration Service and Personnel Officer of his unit; that the foregoing 
were true copies of' the morning reports for the dates shOll?l relating to 
the accused and that too exhibits bore his signature. The entries were 
made on the basis of information received by hin in his c:!'ficial 
capacity ( R 26). The defense objected to the introduction of the exhibits 
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::in the ground that they did not show that, ths accused wa.s on temporary 
duty with the reporting organization (R 25, 26). 

Upon his being rfltu:rned to military control on 18 July 1947 the 
accusact was pl:i.ced in arrest of quarters by his commanding officer, 
Colo!lel · Jamee A. i::urpl:.y, '4/iC (AG..15-FZZ) TTho explainec1. to the accused 
that he rnust remain in his quarters until 0GOO hours I..;onday morning, 
.at which time he was to report to Colonel lliurphy at his office (R 12-14) • 

.A.bout three hours after the accused .-,as placed in arr~st of 
quarters Lajor James H. Jackson, Executive Officer (AC1.1i.S-FEZ) noticed 
the accused and an enlisted man standing beside a red weapons carrier 
·which v;.s.s parked in the Headquarters area. · The vehicle was suddenly 
driven off and at the same ti'lle the two parties disappeared. Major 
Jackson got into a vehicle ancl ;;ave chase. l!e overtook the red weapons 
carrier 2.bout one and one-half' miles from camp on Highway 54 4nd as he 
passed the vehicle he observed the accused sitting in the rear seat hold
in6 his hands over his face. The accused had no insig!1ia of any de
scription on his uniform. l~ajor Jackson was not sure of the accused's 
status at th.i.t time and did not attempt to stop the weapons carrier (R 20-21). 
Later the same evening Sergea.1.t Erhardt H. Free, 738th Military Polle~ Bat
t::.l:!.0::1, made a search for the accused am. the red weapons carrier. He 
foW1d the carrier parked near· "Tony's Bar, on Highway 3." The accused was 
inside the bar and W:lS dressed in a suntan uniform without insignia of rank 
and shoulder patch. He had no cap with him (R 39, 41; Pros, Ex 7). The 
accused had not been relP-ased fr".ml arrest in quarters (R 13). 

5. For the Defense 

The defense offered and there was received in evidence without ob
jection a certified true copy of WD AGO Form No. 549, "Prisoners inform&
tion and data record" showing that on 18 July 1947 the accused was con
fined (PAU Stockade) at about 2000 hours and that he was released "to 
organization on 19 July 1947"(R 44; Def Ex H). On motion of the defense 
there was received in evidence a certified true copy of a memorandum dated 
19 July 1947 from Colonel James A. Hurphy to Major General George F. 
Moore, Collll:landing General, Philippines-Ryukyus Command stating that the 
writer had personally confined the accused because he had previously 
breached his arrest of quarters (R 48; Def Ex I). 

Captain William A. Gupton, MC, 533th Medical General Dispensary, 
testified tl:ia,t on 19 July 1947 the accused was brought to the dis
pensar;r• Pi.1s eyes were bloodshot but he did not appear i::itoxicated tc, 
the point of drunkennezs. The medical officer had recommended that the 
accused be evacua.ted to the United States :for inztitutional care and 
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treatHent. The defense offered in evidence :is ::z:iri.ti t "IQ• the clinical 
report including blo0<; 2.lcohol tests concerning the accused. The 
prosecution objected on the ground that the docuraents offered were 
il!llllaterial to the issues. The law member sustained tii.e vbjection (R 52). 
The d::l'en.se thereupon called Captain John C. Robinson, MC, who had 
previously testified. The witness identified, and there was adnlitted i~ 

11 J 11evidence as Defense l!:xhibit , a copy of 11 Patients Disposition Form" 
showing that on 14 August 1947 the witness, as "Chief of Service" 
(liedical) had recomw.ended that the accused be "discharged to duty11 

(R 53). 

The accused Is rights as a vd. tness were duly explained to him by the 
law member and after consulting counsel he elected to testify as a 
witness in his own behalf. He stated that on the afternoon of 18 July 
1947 r..c was "turned over" to iviajor Jackson at 2.bout 1600 hours. He W;is 
taken to Colonel !J.urphy Is office where the Colonel 11said a lot of things 
about what has been happening si::ict:1 I have gone. 11 Colonel liurphy there
upon "instructed me to report to my quarters and to report back to him 
!,;:onday morning at 8 o•clock." He (accused) did not "believe" that he 
was brea.1dng arrest when he went to 11 Tony•s Place" on the same 3Vtning. 
He was wearing a cap when he went to "Tony' s 11 but had forgotten his cell~ 
insignias. To the best of his "knowledge" the cap had captain's bars on 
it. He had dressed hastily that evening forgetting to apply collar in
signi::i. to hio uniform but his cap had been lost in the care (R 57-60). 

6. Special Jiatters 

Attached to page 63 of the record is & certified copy of a letter to 
the reviewing authority dated 27 ,August 1947 and signed by the president 
of the court vmich recites, in paragraph 1, that the court-:::u..rtia.1. ap
pointed to try the acc11Sed had inquired into the sanity of the accused., 
that it had found that at the time, of the alleged offenses and of the 
trial that the accused wac sane and mentally responsible for his acts. 
The court had foWld him guilty of all specifications and charges and sen
tenced hi~ accordingly. Paragraph 2 recites that: 

"2. The Court believes that the sentence is com:nansurate 
with the offenses •. The court accepted for consideration evi
dences of three (3) previous convictions; however, there is 
reason to believe that the accused suffers from psychiatric 
disturb:mces. The record of his conduct indicates thai, he is 
unfit for military service, either by reason or the psychiatric 
disturba.~ces or an unwillingness to aujust himself to A:rrr.ry lif'e 
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a..ci ,ccent the responsibilities incumbent upon all officers. 
i-:owcver, ·because tl:are is a possibility that he is r.:entally 
in~ap&ble, the court recommends that the accused te co~Ed.tted 
to an institution where facilities are available to observe 
his type of case a."ld if such observation provides conclusive 
evidence tha.t he is not mentally responsible for his acts, 
that the sent9nce of this Court be set aside and the accused be 
~eparated from the Service u."lder appropriate regulations. 11 

It will be seen from the foregoing that t:00 members of the court-martial, 
in an abundance of caution recognized the possibility t~at accused 
could be suffering from psychiatric disturbances which further observa
tion ~.ight reveal were of such degree as to render him not mentally 
responsible for his acts. The court's vary practical suggestion cannot 
be reasonably construed as a repudiation of or in derogatlon of its 
judicial action. In short it is not an expression of a reasonable doubt 
as to the accused's sanity as the tern "reasonable doubt" is construed 
in l~r.. It is no more than a fra.'lk: recognition that with peculiar regard 
to the mental processes oZ ~.given individual there is no such thing as 
infallibility of judgment. For somewhat analogous situations see 
CM 327732, Jackson; CM 320478, Va."lce. 

7. Discussion concerning the evidence 

Duly authenticated extract copies of the morning reporte of the or
ganization to which the accused was assigned are sufficient to show, 
prirr..a facie, that the accused was absent without authority for th~ period 
alleged. · The objection of the defense to the admission of the documents 
on the ground that they did not show that the accused was on temporary 
duty with the reporting orga.'lization is 'Viithout merit, there being no 
evidence that he had ever been relieved from duty with such organization. 
And the fact ·that the officer signing the report did not have' personal 
knowledge of the matter recorded would not ipso facto render the docu
ments inadmissible (CM 320957, Boone). 

Although the accused testified in effect that he did not ttunderstand" 
that Colonel Murphy had placed him· in arrest of quarters, the court, 
upon ample evidence indicating the contrary, resolved the question of 
fact against him. 

With respect to Charge III and its specification, there is no 
specific evidence in the record tending to show that under the circum
stances the accused was required to wear "insignia, shoulder patch or cap", 
we conclude however, that the requirement of the customs of the service 
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that an officer appearing in public places in uniform wear the appro
priate ir.::i~nia of his rank and organization, including tl1e approprfate 
head dress, is so obvious.a :;.)I'Oposition B.R to require no specific proof 
thereof. And al though minor irregularities ir: _the weari!lg of tre uni
form are generally attribut,ed to the common frailties of mankind, if 
such irregul~ri.ties are deliberate and, o.s in this case, intended to 
crinceal the true statw, cf the perscn, .q, ::nore serious situa.tion is pre
sented. 

The evidence shows beyond a reasonable doubt that the accused ab
sented himself without authority from his proper orga"lization for the 
pE::riod alleged; that he b1·eached his arrest by going to the place shown 
and thali he 'V'II"Ongfully 8PIB ared in uniform viithout tre appropriate in-
signia and cap as aJ.lcged~ · 

8. Department of the J..rmy records shaw that the acc·l.lsod is 38 
years of age and is married. He has no children. P.rior to enlisting 

. in the Army in 1939, heh ad completed three years of high school. He was 
commissioned a second lieuteua.nt (Inf) in 1941 upon completion of 
Officer Candidate School. His efficiency reports average 11excellent". 

9. The court was legally constituwd and had jurisdiction over the 
person and of the offenses. No errors injuriously affecting the sub
stantial rights of the accused were com:nitted during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to war
raat ~eonfirmation thereof. Dismissal is authorized upon conviction of a 
Violation of Articles of Wa:r 69, 61 or 96. 

Judge J.dvocate 

Judge Advocate 
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1st Ind.JAGK - CM 326647 

JAGO, Dept. of the Army, Washington 25, D. C. f£8 ~ 0 1948 . 

TO, The Secretary of the ~ 

1. Pursuant to Executive Order l{o. 9556, dated May 26, 1945, there 
are transmitted herewith for your aotion the record of trial and the opinion 
of the Boa.rd of Revim in the case of Captain David H. Chenault (0-450100), 
Quartermaster Corps. 

2 • Upon tri&l by general court-martial this officer was found guilty 
of absence without leave for the period 5 July 1947 to 18 July 1947 in vio
lation of Article of War 61, breaoh of arrest in violation of Article of 
nar 69, and of wrongfully appearing in khaki uniform without insignia, 
shoulder patoh or oap in violation of Article of War 96. Evidence of three 
previous convictions was introduced. He was sentenced to be dismilsed the 
service and to pay to the United State& a fine of $500. The reviewing au
thority approved the sentence and forwarded the record of trial for aotion 
under Article of War 48. . 

3. A sUllllll8.ry of the evidence ma:y be found in the aocompaDJing opinion 
of the Board of Review. I concur in the opinion of the Board that the record 
of trial is legally sufficient to support the finding• of guilty and the aen
tenoe and to warrant oonfirma.tion of the sentence. 

On or a.bout 21 May 1947 the accused, a member of the 557th Quartermaster 
Service Compaey (Philippine Scouts) we.s placed on temporary duty with the 
8122nd Service Deta.chmenl. (American Graves Registration Service - Far Eastern 
Zone) and reported to the latter organization for duty. On 5 July 1947 he 
absented himself without authority from the 8122nd Ser'Yice Detachment and 
remained absent until he was returned to military control on or about 18 
July 1947 • Upon being returned to military control he wa.a plaeed. in arrest 
of quarters by his commanding officer. He went to his quarters but a. short 
time thereafter he procured a government vehicle uaed by the Post fire depart
ment a.nd together with an enlisted man departed for a bar known as "'foey' • 
Place," soms miles from his organizational headquarter, and in the vicinity 
of Manila, P.I. A few hours later the vehicle wu recovered by military 
police and the accused wu ta.ken into custody at "Toey's Place." When 
apprehended the accused was dressed in Khaki suntan uniform but without 
insignia. of rank or shoulder patch. He did not have a. oa.p. The oiroU111ta.noe1 
surrounding his failure to wear the proper dress of his rank: e.nd organization 
appears to have been deliberate and with a. view to concealing hi• identity. 

. . 

This officer has been oonvioted by general court-martia.l on three prior 
occa.aions since his appointment a.a a aeool'.ld lieutellallt in November 1941. 

On 3 December 1947, while awa.iting final a.otion on his sentence herein, 
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the accused -.ent _absent without leave from his station at Brooke General 
Hospital, Fort Sam Houston, Texas, and remained absent without leave 
until 16 December 1947. He was subsequently- tried for this offense and 
sentenced to be dismissed the service and to forfeit all pay and allow
ances due or to become due. In the event the dismissal herein 1a con
firmed and carried into execution no further action need be taken on 
the subsequent sentence. 

At my request a Boe.rd of Medical Officer• wa.a conTened by the Commalld
i:cg General, Brooke General Hospital, on 2 January- 1948 and found the ac
cused to have been mentally- responsible both at the time of the a.lleged 

.offenses and at the present time. The Board diagnosed his oondition ua 

"Acute situational ma.ladjustment, manifested by ina.bility to meet 
the stress and strain of otfioer status and requir8Jll8nta in peace
time Arzrv, escape to alcoholia:m.., and pa.uhe obstructive behavior, 
improved.• 

I recommend that the sentence be confirmed but that the tine be re
mitted, e.nd that a.s thus modified the sentence be oe.rried into execution. 

4. Incloeed ii a form of aotion designed to oarry into effect the 
foregoing reoolllll.enda.tion ahould .....-..---..-.et with ;your approval. 

2 !Dela THOMAS H. GREEN 
1. Re cord of trial Ml.jor Genera.l 
2. Form of action The Jmge Advocate General· 

( GCMO 62. (DA), 4 lierch 1948) • 
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DEPARTMENT OF THE: ARUI 
In the Office o! Tbs Judge Advocate General (303) 

Washington 25, D.C. 
10 APR !948 

JAGH CU 326738 

UNITED STATES } HEADQUARTERS., BimLIN COMMA.ND, OFFICE 
} OF :MILITARY GOVERW.IBNT FOR GERMANY (US) 

v. } 
} Trial by- a.c.M:., convened at Berlin, 

Private First Class ROBERT N. ) Germa.ey-, 30 September - l October 194 7. 
FILLIIlHIAM., RA 36486989, and } Ji'iU1ngha:m: Confinement for six (6) 
Private ROYE. OMEY, RA 37816195,) months a.nd to forfeit $3.5.00 per month 
both of 513th ltilitar,y Police } for a like period. Berlin Comma.m 
Service Platoon. · } Stockade. Omey: Dishonorable dis

} charge (suspended), total forfeitures 
) and confinement for twelve (12) months. 
} United States Disciplinary Barracks., 

.) Fort Knox, Kentucky. 

OPINION of the BOARD OF REVIErV 
HO'l"l'ENSTEIN, Lnl:H and WCK, Judge_ Advocates 

l. The record of trial in the case of the sol:liers named above 
has been u:arni ned in the Office of The Judge Advocate General and there 
found legally' sufficient to support the sentence as to the accused 
Fillingham. and legally sufficient to support the sentence, in part, as 
to the·accused Qney-. The record has now beer, examined by the Board of 
Review and the Board submits this, its opinion, to The Judge Advocate 
General. 

2. The accused wen tried upon the following Charge and Specifica-
t~: ~ . 

CHARGE: Violation of the 93d Article of War•
• 

Specil'ication: In that Private Roy E. Omey, 513th Jlilitar;y Police 
Service Platoon, am Private First Class Robert N. Fillingham., 
513th ll:Uital"T Police Service Platoon, acting jointly, and in 
pursuance of a common intent, did, at Berl:ill, German;y, on or 
about S September 1947, by force and violence and by putting 
him. in fear, feloniously take, steal and carry away from the 
presence of Walter Strong, German. civilian, one {l} briefcase 
containing about seven thousand Reichsmark (7000/00 R.Jll.} and 
one (l) set of keys, the property of Walter Strowig., all of 
the value of over fifty .($50.00) dollars. 

F.ach accused pleaded not gullty to the Charge and Specification. Each 
was foum. of the Specification, "Guilty, except the words., 'by force and 
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violence and by putting him in fear., feloniously take·., steal and carry 
away from the presence of.,' substituting therefor., respectively, the 
words, •wrongf'ully take the property of., 1 of the excepted words, Not 
Guilty, and of the substituted words., Guilty"., and, of the Charge., "Not 
Guilty., but Guilty of violation of the 96th Article of War.• Accused 
Fillingham was sentenced to be confined at hard labor., at such place as 
the reviewing authority rray direct., for six months., and to forfeit $35.00 
per month for a like period. Accused Omey was sentenced to be dishonorably 
discharged the service, to forfeit.all pay and allowances due or to be
come due., and to be confined at bard labor., at such place as the review
ing authority may direct., for twelve months. As to accused Fillingham, 
the reviewing authority approved the sent~ce., ordered it executed and 
designated the Berlin Command Stockade, or elsewhere as the Secretary 

· of the Army rNJ.y direct., as the place of confinement. As to accused Orooy., 
the reviewing authority approved the sentence., ordered it executed, but 
suspended the execution of that portion thereof adjudging dishonorable 
discharge until the soldier's release from confinement and de!ignated 
.The Branch United States Disciplinary Barracks., Fort Knox., Kentucky, or 
elsewhere as the Secretary of the Arrrr:r rray direct., as the place of con
finement. The result of trial was published in General Court-Martial 
Orders No. 106., Headquarters, Berlin Command, Office of Military Govern
ment for Germany (US), Berlin., Germaey., APO 742., US Army., dated 25 
October 194 7. So much of the sentence as to accused Fillingham as · 
provides for forfeitures in excess of thirty-five ($35.00) dollars per 
month for four (4) months and confinement at hard labor in excess of 
four (4) months was later remitted by General Court-Martial Orders No. 
4, dated 21 January 1948. · 

3. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty, as to each 
accused, and the sentence, as modified, as to the accused Fillingham. 
The only question requiring consideration is., whether, in the case or 
accused Omey, his sentence to dishonorable discharge., total forfeitures 
~ confinement at hard labor for 12 months is legal for the offense, of 
which he was convicted. 

Omey was originall_y charged with committing the offense of robbery, 
but, by exceptions arrl substitutions, he was found guilty of the lesser 
included of.fense of wrongtullr taking the property in question, in viola
tion of Article of War 96. The offense of "wrongfully taking" another's 
property is not listed among the offenses tor which a specific punishment 
is prescribed by the Table of Maximum Punishments, but it is a lesser 
included offense of larceey (CM 241045, Cleaver., 26 BR 190). It remains 
to be determined, therefore, whether the ma.x:iJnum punishment for that 
offense is governed by the limit of punishment prescribed for the greater 
crime of larceny., which is also a lesser included offense of robbery., 
or by the limit of punishment prescribed for a lesser offense, closely 
related thereto, if one is listed, pursuant to paragraph 104c, of the 
Manual for Courts-Martial. · -
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This matter was considered at length in CM 326588, Sattler, (1948) • 
In that case, Sattler was found guilty of "wrongi'ull.y taking and carrying 
away" certain personal property., in violation 0£ Article 0£ War 96. The 
Board of Review in discussing this o!tense and the measure of punishment 
legally applicable thereto, stated: 

"It is apparent from a consideration of the above definition 
that the act of wrong.t'ul.ly taking and carrying a.way property is 
included ll'i.thin the offense or larcell1• It is equally apparent, 
however, that such a wrongful taking and carrying a:n.,- of property
dif'!ers from larcecy in tba.t one essential element or lareeey, 
the talc1ng 1rlth intent to deprive such owner permmen~ ot 
his property- therein' is not i.IIvolved. Furthermore, we find 
that such a wrong!ul ta.ldn8 and carcyi.Dg awa-, of property although 
obviously- an invasion of another's interests and property, has not 
been recognized as a crillle at colllllOn law. This does not mean, 
however, that such an act~ not be a violation of military- law. 

* * *• 
* * * 11 Since a wrongful taldJ2g and c&rl:'7ing awa:r of property- is 

not made punishable under aff1 article of ,rar except 96, and sinoe 
it is bqond question that a wrong!ul ta1d.ng and carr,ing an.7 
of propert.,- is an act to the prejudice of good order and. militar.,
discipline, such an act is a punish&ble disorder within the pro
vision o! Article of War 96, and such has been the coMistent 

. holding of the Boards of Review. (Cll 207466, Phil~tt, 8 BR 341; 
CK 249998, Patka, 32 BR 26,J Cll 274~7, Trujillo, 7 BR 24J). 

- * * * 
· nit tollOll's t.bat if then is arI1' offense listed in the Table 

of Xax1mJ11 Pnn:1 shmenta which is cl.osely related to the 9,f'fense ot 
which accused was !ound. guiltv"" and for which tbe maY1JD1m authorized 
pnn:1 sbrnent is less than that !or larceq (within which the o!!e?l8e 
ot wrong!'ul.lT taking and ca.rr,yi.Dg lJD:¥ is lesser included) the 
max1wurn lill:1.tation o! pun1 shment provided !or that clos~ related 
ottense will govern. Such a closely' related offense is !ound here 
1n the ot!enN of •.Disol"derly under such circumstam:es as to br:iJlg 
disCl'edit upon the m:llitarr aervic•' listed in the Table o! Ma:x:1mn• 
Puniahments (under Alf 96) and r,misbable b.,- maximum con!illement at 
hard labor for four months and forfeiture of two-thirds pay per month 
!or a like period. The offense of wro~ taking mid. carrying 
an.7 the propert7 involved was in essence a disorder, a tortious 
act which under the circumstaDces alleged was prejudicial to good 
order and diacipline and was of a nature to bring discredit upon 
the Jlilitary' service. Whether or not it -.as a. mere disorder in the 
sense of the Tabla ot Uax1nmm Pim1sbments it was of similar illlport 
1n its c.,.1m1na.l upect.a and 0£ s1a:1Jar gravity !roa the standpoint 
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of the wrong coJllllitted and its effect upon the military estab.itsh
ment. The type, character and value of the property- and the 
circumstances under which it was taken as alleged are !actors 

·to be considered in determining whether the offense found is in 
law and. fact closely related to the listed offense of 'disorderly
under such circumstances as to bring discredit upon the military 
service'. Applying the above principle to the facts and circum
stances of the present case it is considered that the offense 
therein charged and proved is very closely- related to the listed 
offense in the Table of Maximum Punishments and punishment there
for is accordingly limited._ 

"The offense found, it ma.:,- be asserted and asSUIOOd, is also 
related to the offense of larceny though it lacks the grav.aman 
of that offense, the animus f'urandi., or intent to steal. But 
assuming that there is more than one closely- related offense, 
the limitations for the less grave of.tense must be applied, 
for the prescribed maximum limitation for 1an;y1 closely- related 
offense, unier the quoted terms of the Manual, rnt govern." 

Under the particular circumstances in the Sattler case, the Board 
of Review found that the offense of "wrongfully- taking and carrying 
away" the property of another was an of.tense., closely- related to the 
offense or 11Disorderi,- under such circumstaJJces as to bring discredit 
upon the military service," which is an offense listed in the Table of 
Maxi.mum Punishments (under All 96) and made punishable by' maximun con
finement at hard labor for four months and forfeiture of two-thirds pq 
per month for a like period. 

In the instant case, the court expressly- excluded from its findings 
the words "by force a.Id violence and by putting hi.min fear, feloniou~ 
take; steal and carry away from the presence or,• substituting therefor 
the words "wro~ take the propertyt' in violation of Article of War 
96. Accordingly-., we are of the opinion tba.t the principles enunciated 
in the Sattler case are applicable in the instant case and that the 
maximum. punishment authorized for the ottense of ,which accused Cnsy was 
conTicted is confiI1ement at hard labor tor four.months and forfeiture 
or two-thirds or his. pay per month for a like period. 

4. For the reasons stated, the Board of Review is of the opiJ1ion. 
that the record or trial is legally sufficient to support the tindings 
of guilty as to each accused and the sentence as modified as to accused 

·FU l1 ngham, am legall.T sufficient to support only so much or the sentence 
as to accused Orlsy' as provides for confinement at bard labor !or !our 
months aild forfeiture of two-thirds ot his pa7 per month for a like period. 

""..........;;=~~.;....____, Judge Advoc&te 

-,i..--i~+-;..:...---------' Judge ,ldTOCate 

-~~~~_,,c;;..a....L...:..a:::;;;.__, Judge ,ldToc&te 
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JAGO., Department of the Army., Washington 2,., n.c. 

TO: The Secretary- of the Artrr:, 

l. Herewith transmitted £or your action um.er Article of War
5o½ as ame{lded by the act of 20 August 1937 (50 Stat. 724; 10 USC 
1522)., is the record o:t trial in the case of Private First Class 
Robert N. Fillingham., RA 36486989., and Private Roy E. Quay., RA 
37816195., 1:>oth of 513th Military- Police Service Platoon. 

2. The Board of Review is of the opinion that the record of 
trial is legally- sufficient to support only so J1111Ch of the sentence 
as to the accused Omey as involves confinement at hard labor :tor four 
months and forfeiture of two-thirds pay per month for a like period. 
I concur in the opinion o! the Board an:i recomnend that so much or the 
sentence in the case o:t Private Roy E. Omey as is in excess of confine
ment at hard labor £or four months and forfeiture of tlro-thirds of his 
pay per month £or a like period be vacated and that all rights., privileges 
and property of which he bas been deprived by virtue of that portion of 
the sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into effect the 
above recommendation., should such action meet ..with your approval. 

' 2 Incls HOYAS H. GREEN 
l Record of trial Major General 
2 Fonn of action The Judge Advocate General 

( GCUO 112, June l, 1948). 
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DEPAHTilfillT OF TIB ARMY 
In the Office of The Judge Advo~te General 

Washington 25, D. c. 

JAGN-<:M 326744 · 

UNITED STATES ) 1ST U. S. INFANT.fa IIrVISION 
) 

v. ) Trial by G.C.M., convened at 
) Munich, Germany, 14-15 August 

Private MARIANO F. SCAIETTA. ) 1947. Dishonorable discharge 
(l2117352}, Headquarters De ) and confinement for eighteen 
tachment,· 7822 Station ) (18) months • .Di.scipllnary 
Complement Unit. ) Barracks. 

HOLDING by the BOARD OF REVIEW 
JOHNSON, ALFRED and BRACK, Judge Advocates 

l. The record of trial in the. case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the ·following Charges and Speci-
fications: . · 

CHARGE I: Violation of the 58th Article of War. 

Specification: In that Private Mariano F. Scaletta, 
Headquarters Detachment, 7822 Station Complanent 
Unit, did, at Munich, Germany, on or about 6 May 
1947, desert the service of the United States and 
did remain absent in desertion until he ,ras appre
hended near Rome, Italy, on or about 11 May 1947. 

CHARGE n, Violation of the 69th .Article of War. 

Specification: In that Private Mariano F. Scaletta, Head
quarters Detachment, 7822 Station Complement Unit, 
having been duly placed in confinement in Munich, 
Germany, on or about 26 April 1947, did, at Munich, 
Germany, on or about 6 May 1947, escape from said 
confinement before he was set at liberty by 'proper 
autb:>rity. 



Violation of the 92nd Article of War.CHARGE III: 
(finding of not oulty). 

Specification: (Finding of not guilty). 

CHAR.Gi IV: Violation of the 93rd Article of War. 

Specification 1: (Finding of not guilty). 

Specification 2: In that Private Mariano F. Scaletta, 
Headquarters Detachment, 7822 Station Complement 
Unit, did, in conjunction with Technician Fifth 
Grade Golson T. Turner, at Munich, Germany, on or 
about 6 April 1947, with intent to do him bodily 
ha.nu., com.1lit an assault upon Alfred Schmidt, by 
wilfully and feloniously hitting the said Alfred 
Schnidt in the face and body with his fists, and 
by stabbing him in the back, arm, and thigh, with 
a dangerous weapon, to wit, a knife. 

Accused pleaded not guilty to all Charges arrl Specifications. The 
court found him: nor Specification l, Charge I, guilty except the 
words 1in desertion', and substituting therefor, the words, 'without 
leave'. Of Charge I, guilty, except, substituting for the word '58th', 
the word, 1 6lst 1 • Of the Specification to Charge.II, guilty, of 
Charge II guilty. Of·the Specification to Charge III not guilty. Of 
Charge III, not guilty. Of Specification 1 to Charge IV, not guilty. 
Of Specification 2 to Charge IV, guilty except by deleting the words, 
1and by stabbing him in the back, ann, and thigh, with a dangerous 
weapon, to wit, a knife'. Of Charge IV, Guilty. As regards Charge I, 
the finding is not guilty of violation of the 58t,h .Article of War, · 
but guilty of th3 61st Article of War. He was sentenced to be dis
honorably discharged the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor for eighteen 
months. The reviewing authority approved the. sentence, designated the 
Branch United States Disciplinary Barracks, Greenhaven, Naw York, as the 
place of confinement, and forwarded tha record of trial for action pur
suant to Article of War 50½. 

J. The only question for consideration here is the legal effect 
of the findings of the court as to Charge I and its Specification. 

4. By execution of the stated exceptions and substitutions as 
contained in the court's findings we may reconstruct the Specifica
tion of Charge I as follows: 

"In that:*** did*** on or about 6 May 194?, desert 
the service of the United States and did remain absent 
without leave until .he was apprehended near Rome, Italy; 
on or about 11 May 1947. 11 
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Although the court, by its findings, has thus found the accused guilty 
of deserting the service of the Uni tad States, it is palpably clear 
that it was their intention, as expressed by the subsequent substitu
tion of the words 11wi thout leave 11 for 11in desertion, n and even more 
clearly by their express finding that the accused was thereby guilty 
of a violation of Article of nar 61, but not guilty of a violation of 
Article of War 58, to find the accused guilty only of absence without 
leave for the period alleged. 

5. For the reasons stated the Board of Review holds the record 
of trial legally suffic~ent to support only so much of the findings 
of guilty of Charge I and its Specification as involves findings of 
guilty of absence without leave for the period alleged in violation 
of Article of War 61, and legally sufficient to support the findings 
of guilty,of all other Charges and Specifications and the sentence. 

Judge Advocate. 
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JAm1-c1: 326744 1st Ind 
JAGO Dept. of the Arrrry, ·,·/ashington 25, D. C. 
TO: Commandint; General, 1st U. s. Infantry Division, APO 1, 

c/o Postma3ter, New York, N. Y. 

1. In the case of Private .Mariano F. Scaletta (12117352), 
Headquarters Detachment, 7822 Station Complement Unit, I concur in 
the foregoing holdin~ by the Board of Review and recommend that only 
so much of the findings of guilty of Charge I and its Specification 
be approved as involves findings of guilty of absence without leave 
at the time and place and for the period alleged, terminated as al
leged, in violation of Article of War 61. Upon tald.ng such action 
you will have authority to order the execution of the sentence. 

2. 1-ihen copies of the published order in this case are for-
warded to this office they should be acccmpanied by the foregoing holding 
and this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(c;11 .326744). 
-. ~ ... 
_;I: :•: .:->,. t 

:.i v.,/ /t~ '; 
'l~~i ~ i_. . 

i,}W ·,. 

1 Incl TH011AS H. GREEN 
Record of trial · Major General 

The Judge Advocate Ge~eral 

I 
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DEPARTMENr OF THE ARMY 
In t:tw Of'fice of The Judge Advocate General 

. (313) Washington 25, D. C.-· 
.J.A.GK - CM 3268S4 

5 JAN 1948 
UNITED ST.A.TES ) KOREA. WE CWMAND 

To Trial by G.C.:M., convened at Korea. Basel 
ColllI!l&.Ild, APO 901, 2 October 1947. Dis

~Ftrst· Lieutenant ROBERT A. ) missa.l and total forfeiturea. · · 
.t KINDA.LL (0-1574276), Quarter-.) 

master Corps. · ) 

OPINION of the BOARD OF REVID' 
SILVERS, MoilEE and ACKROYD, Judge AdvooatH 

1. The record of trial in the case of the officer ns.med above ha.a been 
examined by the Board of Review a.nd. the Board subnits this, its opinion, to 
The Judge Advooa.te General 

2. The aooUsed was tried upon the following charges and specifications a 

CHARGE Ia Violation of the 85th Article of Wa.r. 

Specifioa.tiona In that 1st Lt. Robert A.. Kindall, 501st ~uarterma.ater 
LaUilliry Detachment, APO 59, was, at the POL Reserve Area, A.PO 59, 
on or about 9 August 1947, found drunk while on. duty a.a POL Officer. 

CRA.RGE Ila Violation of the 96th .A.rtio.le of War. 

Speoifioationa In that 1st Lt. Robert A. Kindall, •••, was at APO 
59, on or about 9 August 1947, 

0

disorderly in uniform in a public· 
place, to wit, POL Reserve A.rea. 

CHARGE IIIa Violation of the 95th .A.rtiole of War. 

Specification li (Finding of not guilty). 

Specification 2a In that 1st Lt. Robert A. Kindall, •••, did, at 
APO 59, on or about 9 August 1947, wrongfully use abusive and -
threatening language towards Mr. Negley S. Long, ffl)C, by saying 
to him, 1 r,et out and stay out or I'll kick your ass,' or words 
to th,at effect, to the prejudice of good order and military dis
cipline, which action was unbecoming an officer and gentleman. 

CHARGE IVa Violation of the 63d Article of War. 

Specifioationa In that 1st Lt. Robert A. Kindall, •••, did, at 
A.PO 59, on or a.bout 9 i..ugust 1947, behave himself with disrespect 

http:Advooa.te
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toward Capt. Steven A. Hudock, his superior officer, by saying 
to him, t Come on out ani settle this thing here', or words to 
that effect. 

CHARGE Va Violation of the 64th Article of War. 

Specification la (Finding; of not guilty). 

Specification 2a In that 1st Lt Robert A. Kindall, ***, having 
received a lawful coI:lllland from Lt. Col J. A. McDonough,, his 
superior officer, to roll up his sleeve and submit to a blood 
test, did at AJ'Q 59, on or about 9 August 1947, willfully dis
obey the same. 

Accused pleaded not guilty to all charges and specifications. He was found 
not guilty of Specification l of Charge III and Specification l of Charge V 
but guilty of a.11 other specifications except the words ''which action was
unbecoming an officer and gentlemantt of Specification 2, · Charge III. He 
was found guilty of all charges except Charge III of which he was found 
not guilty but guilty of a violation of Article of W'ar 96 thereunder. No 
evidence of a:ny previous corivictionwaa introduced. He wa.a sentenced to be 

-dismissed the service, to forfeit all pay and allowances due or to become 
due and to be confined at hard labor at such place as the reviewing authority· 
might direct for three years. The reviewing authority approved the sentence 
but remitted the confinement adjulged and forwarded the record for action 
under Article of War 48. 

3. , Evidence for the Prosecution 

On 9 August 1947 Major Robert c. Hughes, Ordnance., was field officer, of. 
, the dey- for the Korean Base Connnand. and in the performance of his dutiH he 
visited the POL Reserve Dump at Inch'on, Korea. He arrived at the,dump at 
about 1030 hours am found the accused, who was in charge of the dump con
versing on the telephone in a loud and excited manner. 'When the telephone 
comersation was concluded the accused requested Y.a.jor Hughes to go with 
him to a distant place in the area and. inspect some oil which had apparently 
been rejected by some unit. 1ra.jor Hughes complied with the request but ob
served that the accused's manner was ,not· courteous and that some of his oon
versation was irrational. He sensed a strong odor of liquor on his breath. 
In the opinion of Major Hughes the accused wa.s UD,fit for duty (R 6-8). A· 
member of the court asked the witness to state whether the a.ooused, on the 
occasion mentioned, was drunk or sober, and defined drunkenness as such state 
of intoxication as would causo physical impairment to a. degree rende,ring the 
victim unfit for a. tour of guard duty. The defense objected to the defini
tion. The witness repeated his former testimo:ey that the accused was irra.- . 
tiona.l and under the influenoe of alcohol. The court pressed Major Hughes : 
for a direct answer and he·replied tha.t "using that definition, he waa drunk• 
(R 9). 

2 
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Captain Steven A. Hudock, 78th Quartermaster Base Depot, tho Assistant . 
S-3, had a. telephone conversation with the accused on the morning of 9 
August 1947 a.nd requested information by noon regarding the grade a.nd 
a.mount of oil which wa.s in stock at the dump. Later the a.ocused oalled 
the captain and remonstrated vigorously against oomplying with his request. 
Captain liudook procured a. vehicle and went to the dump where he had an in
t.erview with the accused. The captain admonished the a.caused, who appeared 

,resentful and angry, to display proper military respect. The accused there
upon said, ttwhy don't you come out here and settle this like a man?" This 
incident occurred in the presence of some fifteen enlisted men,a.nd the cap
tain construed the accused's language and conduct as being definitely a. 
challenge to fight. Captain Hudock did not step outside or otherwise a.o
cept the •challenge.• He smelled a strong odor of liquor on the aooused'•' 
breath a.nd requested him to go with him to see Colonel Dugan, but the a.o
cuaed refused. The Captain le ft the scene .,nd a.s he drove away he heard 
obscene and vulgar statements whioh he believed to ha.ve emanated from the 
accused (R 11-16). 

T/5 Robert G. Schuster, a. witness for the prosecution, was _th• driver 
who drove Ca.pta.in Hudock to the POL dump on the occasion in question. He 
heard the a.ocused sa.y, "Let's get out and talk this over ma.n to man•, but 
he did not construe the~langua.ge as a. threat. As they were driving.a.way 
the accused 11hollered •••comeback here, you aon-of-a.-bitoh, and I will 
.lick you11 (R 18-20). 

. Mr. Negley S. Long, DAC, employed as a. finl!lall with the 515th Engi:ceer 
Utilities Detachment, visited the POL Reserve Dump on the morning of 9 

.. August 1947 to inspect some fire fighting equipment. He went to the office 
to ma.ke a phone ca.11 and oa.m.e in oonte.ot with the a.oou.sed who appeared to 
be a.ngry a.nd "like a. man who had been drinking." The .a.caused told him in 
a loud voice to "Get .out and stay out and don't ooma baok. 11 

. The witmas 
was not positiv•·a.8 to the a.ccused's condition with respe~t to sobriety 
a.n:i could not reoa.11 other details of the incident (R 21-28). 

At a.bout 1200 hours on 9 August 1947, Captain William B. Mote, 78th 
Quartermaster .Base Depot, in compliance with orders from Colonel Fitzgera.ld, 
went to the POL Reserve Dump and relieved the a.ooused. When he arrived the 
accused was involved in a.n altercation with Mr. Long and he hea.rd the ac
cused tell him to 11get out or I will kick your ass clear to the end of the 
street• (R 30). Captain Mote directed Long to leave immediately in order 
to settle the oontroversy. He did not hear the a.ocused curse Captain 
Hudock but heard him a ta.te in e ffeot that if the Captain oame back he waa 
going to 11 throw him out or whip him and ii' necessary he would use his gun 
on him. 11 In'th• opinion of Ca.ptain Mote, th• accused was "fatigued from 
service and the result of liquor brought about his condition

11 
( R 28-34). 

Lieutenant Colonel Joseph A. McDonough, 78th Quartermaster Base . 
Depot, went to the POL Reserve Dump at about 1200 hours on 9 August 1947 
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a.nd told th• a.ocused that he wa.s m.ald.ng an investiga.tion of his alleged 
drunkenness and advised him of his rights.' The a.ccused stated that he 
should investigate Captain Hudook. He obaened incohereno• in the a.ooused'• 
apeeoh and manner· and oonclwed tha. t th• acous ed was drunk. The aoouaed 
stated;· •1 a.lways drink, tha.t is -rq trouble.• Cololl81 MoDonough aaked 
him how muoh h• had oonsU11Wd and h• replied, "aix or eight bHra• (R 35). 
After some diffioulty he persuaded th• aoouaed to aooompaey him.to tho dis
pensary for a blood test. When they arrived at the dispensary th• a.oouaed' 
refused to roll up his slHve in order that 'the medioa.1 otfioer might draw -
blood from his arm. Colonel McDonough gave him a direct order to roll up 
his sleeve and repeated the order several times. He refused to comply with 
th• order an:l resisted the attempts of the medical officer to talce a sample 
of his blood. No blood we.a prooured al though it a.ppea.ra that a. needle wu 
injected into the aooused's wrist (R 36). Colonel McDonough testified fur
ther that while he was conduoting his investigation the accused's manner · 
was "quite contemptuous" a.nd he used a •1ong string of adjeotins• in up-
braiding Ca.ptain Hudook {R 38 ). ·-

. -
Captain Doha.ld L. Creed, M.C., the officer who attempted to take the 

blood a.loohol test from aoouaed, hee.rd Colonel :McDonough order the aoou.ud 
to roll up his sleeve, and stated that the a.ocused refused to comply with 
the order. He WU unable to procure a sample of a.ocused's blood and OOuld 
not express an opinion a.a to whether the a.caused was drunk or sober (R 
42-43). 

4, For the Defense 

Captain Steven A. Hudock was oa.lled a.a a. witneu for the detenae. 
Counsel asked him it he had not previoualy sworn that he heard the a.couaed 
call him a. vile naJDlt ~ He stated that h• had tutitied tha.t he •thought• 
the a.oouud oalled him a Tib name a.s he drove aay from." th• dump. Counsel 
asked the. officer if thlt POL Dump wu open to the publio. He replied th&t 
a. few Koreans and their fa.nu.Ii es 11ved hear the ra.ilroa.cl. •in the midst of · 
the POL Dump. n These civilia.na had puns to go in and· out ot the dump. 
Th• Captain further sta.ted that "the POL is not a. public plaoe. It is a.n 
army installation, sir." Ou examination by the court the witnHa ata.ted 
that it was hia opinion that th• POL wa.iLnot a. public place. · He had •••n 
several hundred civilia.ns working at the d unp. Oh the occasion in que1-
tion the witness believed that the accused was in uniform (R 47-49). 

Ca.pta.in William B. :Mute wa.s also ca.ll•d as a. witness tor the deteme. 
IJ. testified that prior to the inoid•nt in question the acouaed had per.; · 
formed his duties ~very sa.tisfaotorily" and that h• was of the opinion 
that accuaed could.perform duty sa.tisfa.otorily_inthe tut~• (R 51)•. · 

The aocused, at his Oll'l1 request, was sworn as a. witness. He testified 
that !t a.bout 1000 hours on 9 August Sergeant Shurtleff ca.me from the depot 
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headquarters to the dump to inquire about S.A.E.-30 oil. He told the 
sergeant that they did not have aey of the desired oil. The sergeant; 
stated that he would make a report of suoh fa.ct to Captain Hudock. Later 
he got a. phone eall from Ca.pta.in Hudock who ma.de some remark and hung up. 
Captain Hudock came dawn to see accused and after some discussion he 
(accused) said to the Captain, "Step over here and we will talk thia over 
among ourselves." The Captain invited him to go to aee Colonel Dugan but 
he oould not leave the dump. Mr. Long oame into the office and asked about 
a broken ladder on the fire truck. Afte.r some discussion Long stated that 
he would report the ma.tter to Colonel Quimet. The accused asserted that he 
told Long to wgo ahead, to get out and not come back." Colonel McDonough 
ca.me up and said, "I was sent down to investigate you. 11 He expla.i.oed to 
the accused his rights under Article of War 24, took him to a doctor who 
tried to stick a needle in the q,per portion of his a.rm. He resisted and 
the doctor finally inserted the needle in his wrist but could not get any 
blood. He refused to let them puncture his arm again. The accused stated 
that he was dressed in khaki uniform on 9 August 1947, that he d!d not in
tend to fight Captain Hudock, that Captain Mote was his immediate superior 
and Lieutenant Colonel :McDonough his troop commander (R 52-53 ). 

On cross-examination the accused stated that he had received immuni
zation shots above his elbow but 11 at that particular time I. did not want 
to take it up there." He denied that he was drunk on the occasion in 
question. The trial judge advocate asked the accused if he did not tell 
Colonel McDonough that "Captain Hudock is the officer that should bs in
vestigated. n The accused replied, "No•. I said Captain Hudock and I should 
be investigated" (R 56). 

No further evidencs was presented by either side. 

5. Discussion 

Prior to pleading to the general issue the defense entered a plea in 
abatement as to Specification 2 of Charge Von the ground that there we.s 
no i.howing of a compliance with 11A;rmy Regulation 600-10, 2e(9 ), Changes 
3." We note that AR 600-10, 8 July 1944, superseded AR 600-10, 2 June 
1942, including Change D, 15 November 1943. Paragraph 2e(9), AR 600-10 
(Change 4), 17 September 1946, appears to have been in effect at the time 
of the alleged offense. This paragraph is captioned, "Refusal of medical, 
surgical, or dental treatme.r:rt by persons subjeot to military law" and sets 
forth procedure to be followed "if a person in· the military service refuses 
to submit t<;> medical or surgical (including dental) operations, trcatme.r:rt 
or diagnostic procedures***• '1 We deem it unnecessary to determiilll the 
effect of a failure to comply with the administrative provisions of the Army 
Regulation to which reference is made, for in our opinion, althoui;h the 
procedure involved in takinG an intravenous blood alcohol test may, in a 
sense, be con.strued as a "diagnosis" of the patient's condition, it is not 
the type medical or surgical operation, treatment or diagnostic procedure 
contemplated by the regule.tion, Paragraph 122b, 1".C:M, 1928, page 130, 
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provides in parta 

"b. Compulsory self-incrimination. 

"••• it would be appropriate for the ·court to order the ac
cused to expose his body for .examination by the court or by a 
surgeon who would later testify as to the results of his exam
ination. Upon refusal to obey the order, the accused's clothing 
might be removed by force.n {See also Holt v. United States, 218 
u.s. 245.) 

The foregoing provision of the Manual therefore authorized a form of 
compulsory 11diagnosis 11 by a surgeon. The Army Regulation referred to is 
concerned principally with whether or not the person refusing medical treat
ment shall be retained in the military service as is shown by the following 
lang,uagei "Whether disciplinary action is taken or not, such other action 
within the law or regulations as may be appropriate with a view to the 
persons discharge or retirement may be taken or initiated." The court 
therefore properly overruled the plea in abatement. 

The accused admitted that he had taken the inoculations required by 
regulations and that they were given in the upper portion of his arm. He 
stated that "at that particular time I didn't want him to take it up there." 
His refusal to comply with the order was therefore willful and a.rb·i trary. 
It is obvious however that the accused was under the influence of liquor, 
which condition is worthy of consideration as indicating his state of 
mind (par 126 (a), MCM 1928). . 

The defense objected to the definition of drunkenness interpooed by 
the president of the court, viz., such a state of intoxication as renders 
one unfit for guard duty. Paragraph 145, Manual for Courts-Martial, 1928, 
in discussing the offense of drunk on.duty in violation of Article of War 
85 defines drunkenness as follows& 

"•tt any intoxication which is sufficient sensibly to impair the 
• rational and full exercise of the mental and physical faculties is 

drunkenness within the meaning of the article." 

It would appear that the foregoing definition from the Manual is more com
prehensive and far reaching than that interposed by the court. Considering 
all the facts and a:i.rcumstanoos we are of the opinion that the accused's 
rights were not prejudiced by the somewhat isolated definition given by 

,the court rather than by making reference to the general definition set 
forth in t.110 Manual. Various definitions of drunkenness were stated and 
discussed by the Board of Review in CM 194563, Ondrick, 2 BR 161,168, 
wherein it was pointed out that the degree of intoxication required for 
a finding of guilty of drunkenness, as set forth in the Manual, is oer-

- ts.inly less than the degree of intoxication required for a. finding of 
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guilty of drunkenness as the term is defined by numerous civil courts a.Di 
lexicographers. As we construe the proof, the record amply supports the 
finding of guilty of the SIJecification and Charge I when measured by the 
definition of drunkenness as set forth in the Manual. 

Although there is no clear cleavage between the evidenoe relied upon 
to support the findings of guilty of Charge II and its Specification (dis
orderly in uniform) and Specification 2 of Charge III (Wiing abusive and 
threatening language toward Mr. Long) the substantial rights of the accused 
were not thereby affected, inasmuch as a conviction of aey one of the charges 
and specifications was sufficient to support the sentence in its entirety 
(CM 247391, Jeffery, 30 BR 337,341). . 

The POL Reserve Area. was sufficiently ahown to have been a public place 
a.S that term is applied in military la, Captain Hudock'• opinion notwith
standing to the contrary. It has been held that tlw term "public plaoe• 
includes an armory where military personnel were quarterad and a dispensary 
where only enlisted men on duty are present (CM 260293, Riiet, 32 BR 311, 
318-319). In the imtant oa.se, not only military personne ut certain 
authorized civilians had access to the area. 

The evidence shows and the accused admitted that he was in uniform 
and on duty at the time and place alleged in the specifications. His 
somewhat irrational actions, hostile and belligerent attitude, threaten
ing language and his admitted refusa.l,ar.ter.lu.ving bun t.aken into custody 
and given an order, to allow- the medical officers to take an alcohol blood test 
are sufficient beyond a reasonable doubt to sustain the findings of guilty 
that he was druDk on duty in violation of Article of War 85J disorderly a1 

a.lleged, that he used abusive and threatening la.ngua.ge toward Mr. Long, in 
violation of Article of War 96; that he used disrupeotful langua.ge toward 
Captain Hudock in violation of Artiole of War 63, a.nd willfully disobeyed 
the order of Colonel McDonough to roll up his sleeve and submit to a blood 
test. in violation of Article of War 64. 

6. Depa.rtment of the Army records show tha. t the accused is 32 yes.rs 
of age and married. He attended college for one year and enlisted in the 
Arr.rw 25 July 1935 and served three yea.rs, reverting to t:tie ERC as a staff 
sergeant. Re Wli.S recalled to duty in February 1941 and after completion 
of Officer Candidate School was commissioned a. second lieuteDant on 3 July 
1942. His efficiency reports T&ey from "Very Satisfactory" to "Superior.• 
Sinoe 13 June 1945 the accused ha.a sened in the .Pa.cific Theater. , 

6. The court we.a legally constituted and ha.d jurisdfction of the , 
person and subject ma.tter. No errors injuriously affecting the substantie.l. 
right, of the accused were committed during tbl trial. The Board of 
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Review is of t~ opinion that the record of trial is lega.lly sufficient 
to support th• findings of guilty a.nd the, sentence and tow arra.nt con
firmation of the sentence. Dismissal is mandatory upon conviction of a 
'Violation of Article of War 85 in time of wa.r and authorized upon convic
tion of a violation of Articles of War 63,64 a.nd .96. 

/~~.~·Judge Advoca.te 

.&Jv e.:xn+ . Judgo Advooato 

__zy}j;$.~ , Judge Advoo•t• 
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JAGK - CM 326834 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. C. JM/ ~\ 1943 
' 

TO& The Secretary of the Army 

l. Pursuant to Executive Order No. 9556, dated !~y 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of ReviM in the oase of First Lieutena.rt Robert 
A. Kinda.11 (0-1574276), Quartermaster Corps. 

. 2. Upon trial by genera+ court-martial this officer wa.s fow:id guilty 
of being found drunk on duty, in violation of Article of War 85; disorderly 
in uniform in a public place, and wrongfully using abusive and threatening 
language towa.rd a. War Department civilian employee in violation of Article 
of ·«ar 96; using disrespectful language toward his superior officer in 
violation of Article of War 63; and of willful disobedience to a. -lawful 
collllll8.Ild of his superior offi oer in violation of Article of War 64. No 

• evidence of previous oonvictions was introduced.· He was sentence.d to be 
dismissed the service, to forfeit all pay a.Ild allowances due or to become 
due, and to be confiood at hard labor at such place as the reviewing au
thority might direct for three years. The reviewing authority approved. the 
sentence, remitted the confinement, and forwarded the record for action 
under Article of War 48. · 

3. A summary of the evidence may be found in the accompa.cy-ing opinion 
of the Board of Review. I concur in the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confinnation of the sentence. 

4. On 9 August 1947 the accused, ·a colored officer, was on duty 
as offi oer in charge of the P.O.L. Reserve Dump at Inch'on, Korea.. 
Captain Steven A. Hudock sent a sergeant to the dump to get some S.A.E.
:SO oil. The accused told .the sergeant that they did not have the oil · 
in stock, a:rxi subsequently Captain Hudock engaged in a heated conversa
tion with the accused by telephone, but the matter was not settled. 
Ca.pta.in Hudock procured a. jeep and went to the dunp where he protested 
to accused for his alleged discourteous conduct. The accused invited 
him to step outside a.nd settle the controversy, indicating physical en
counter. Mr. Negley s. Long, a. civilian employed by the Army a.s a. fire
l!IB.n, entered accused's office and inquired about some firefighting equip
ment. The accused ordered him to get out and to not return. Captain 
Mote, who overheard the conversation, testified that the accused told 
Mr. Long to get out or 11 I will kick your ass to the e:rxi of the street. 11 

Captain Hudock left the. area and as he was leaving the aocused used 
threatening and obscene language tOV(ard him. The evidence is oon-
vinoing that the accused was drunk. He had a strong odo~. of liquor on 
his breath and the field officer of the day, Major Hughes, stated that 
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he talked to the accused and that his conversation was at times irra
tional. The accused's commanding offi oer, Lieutenant. Colonel Joseph 
A. McDonough, took him in custody and after some difficulty was able 
to take him to a dispensary for a. blood alcohol test. The accused 
refused, after being ordered several times, to allow the medical offi
cer to inject che needle into the upper portion of his a.rm am no test 
was ma.de. 

Testifying in his own behalf, the accused denied that he was drunk 
on the occasion. He admitted having an a.rgUIDent with Captain Hudock 
and of ordering Mr. Long out of the office. He denied however that he 
challenged aeyone to fight. The accused offered explanations for his 
conduct including his refusal to obey the order to roll up his sleeve 
and submit to the blood test. He had ta.ken immunization shots in the 
upper a.rm prior to this occasion but "at this pa.rticula.r time" he did 
not want the needle injected into hi$ .a.rm. The record does not show 
that aey reference was ever ma.de by any of the parties to the matter 
of race. 

5. The accused has had about nine years total aervice. He wu 
commissioned _a. second lieutenant, AUS, in July 1942. No record of prev
ious convictions was introduced' a.t the tria.l. However, his 201 file 
•tows that on 15 January 1945 he wa.s found guilty by general court-martial 
convened a.t Fort Riley, Kansa.s, of showing disrespect towa.rd his super·ior 
officer a.nd was sentenced to restriction to the limits of his post for 
three months an:l to forfeit i15 per month for nine montha. The pa.per• 
accompazzy-ing the record of trial disclose that on 12 July 1947 the com
manding offi oer of the 78th Quartermaster Base Depot repri.Jna.med the 
accused under Article of War 104 for a failure to report £or duty on 
"officer patrol" as ordered by proper ·a.uthorit,. 

6. On 12 December 1947 Jesse o. Dedmon, Jr., attorney of Washington, 
D.c., appeared before the Board of Review in behalf of accused, J11&de ord 
argument, and filed a. brief which has been considered. 

7 • I recommeni that the sentence be oonfinned. but in view of the 
accused's extemed period of service, the fact that a. major portion of 
the alleged offenses may rea.aonably be construed as having a.risen out of 
his intoxioated condition. I recommend that the sentenoe aa modified be 
COllll'lUZted to dismissal, a reprimand. and ·forfeiture of $100 per month for 
t~ee months and that the sentence as thus commuted be ca.rried into execu
tion but th~t execution of the dismissal be suspended during good beliavior. 

8. Inclosed is a form of action designed to carry.into effeot the 
foregoing recommendation should ~'""'..-t with yolllr' approval. 

( GCMO 26, (DA) 22 Jan 1948) 
.

2 Inols THOMAS H. GREEN 
;I.. Record of trial Major General 
2. Form of action The Judge· Advocate General 
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DEPARTM~NT OF THE AR.lv1Y 
In the Office of The Judge Advocate General 

WASHINGTON, D. C. 

JAGN-CI'1' 3 2683 8 9 D1:;C 1947 

UNITED STATES ) KOREA BASE COI·l1".AND 
) 

' v. ) Trial by G.C.M., convened at 
) APO 901, 12 September 1947. 

Private JOSEPH E. MOSS ) Dishonorable discharge and con
(12256792)', 90th Transpor ) finement for five (5) years.
tation Harbor·Craft ) bisciplinary Barracks.
Company. ) 

HOLDING by the BOARD OF REVIEW 
JOHNSON, ALFRED and BRACK, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2•. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 58th Article of War. 

Specification: In that Private Joseph E. Moss, 90th 
Transportation Harbor Craft Company, APO 59, on de
tached service with the 23rd Transportation Truck 
Company, APO 59, from 17 February 1947 ~o 2 J~ly · 
1947 inclusive, did, at APO 59, on or about lo 
April 1947, desert the service ~f the United States 
and did remain absent in desertion until he was ap
prehended at.APO 235 on or about 20 July 1947. 

. ' 
CHARGE II: Violation of the 94th. Article of War. 

(Disapproved by Reviewing Authority). 

Specification: (Disapproved by Reviewing Authority). 

CHARGE III: Violation of the 9Jrd Article of War. 
(Finding of not guilty). 
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Specification: (Finding of not guilty). 
I 

CHARGE IV: Violation of the 96th Article of War. 

Specification 1: In that Private Joseph E. ~loss, 90th 
Transportation Harbor Craft Company, APO 59, on de
tached service with the 23rd Transportation Truck 
Company, APO 59, from 17 February 1947 to 2 July . 
1947 inclusive, did, at APO 235, on or about 12 July
1947 with intent to deceive Private First Class 
~arvln W. ~oore, 5$2nd Salvage Collection Company, · 
APO 59, falsely state to the said Private First Class 
1,:arvin W. I110ore, 582nd Salvage Goll ection Company, 
APO 59, that he, Private Joseph E. Moss,·was ,n a~ent 
of the Counter Intelligence Corps. 

Specification 2: In that Private Joseph E. i:V1oss, 90th 
Transportation Harbor Craft Company, APO 59, on de
tached service with the 23rd Transportation Truck 
Company, APO 59, from 17 February 1947 to 2 July
1947 inclusive, did, at Inch'on and Seoul, Korea, 
between about 16 April 1947 and 20 July 1947, pave
illicit sexual intercourse numerous times with .:;uh 
Kei Soon, a Korean National Female, the same being 
to the prejudice of good order and military discipline~ 

Accused pleaded not guilty to all Charges and Specifications., He was 
found not guilty of Charge III and its Specification, guilty of the 
::ipecification of Charge II "except the words 11iv~-l, Inland Division, 
Serial Number 473224, 111 and guilty of all other Charges and Specifica
tions, and was sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances due or to becoine due, and to b_e c?n· 
fined at hard labor for twenty-five years. The reviewing autnoritr 
disapproved the findings of 5uilty of Charge II and its Specification, 
approved only so much of the sentence "as provides for confineuie~t at 
hard labor for five (5) years, dishonorable .discharge, and forfeiture 
of all pay and allowances due or to become due, 11 designated the Branch 
United States.Disciplinary darracks, Camp Cooke, California, as.the 
place of confinement, and forwarded the record of trial for action 
pursuant to Article of ¼ar 50i . 

. . 3. The r7cord of_trial is· legally sufficient to support the. 
fin?lni;S o~ ll,Ul t_y of Gharge I and its .Specification. . 'l'nere re~1ain 
to oe considered only the legal sufficiency of tne record of trial to 
support t~e findin,;s of 6uilty of Gharge lV and its specifications, a~d 
that portion of the sentence providincr for confinement at hard labor in 
ex~ess ?f two and one-half years. on!y so much of tne evidence co~
~ained in.the record of trial as is pertinent to these questions will 
oe sum1nar1zed. 

2 
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4. Private First Class Marvin W. Moore, a witness for the 
prosecution, testified in substance as.follows: That on or about 
12 July he was visiting, on pass, in Seoul, and there casually 
met accused with whom he had been acquainted for some time (R. 10, 
13}; that at,that time he had heard rumors accused was in an 
absence without leave status (R. 14-15); that accused invited him 
to spend the night with him, and when witness expressed fear of 
"the Iv1P's" accused said "don't worry about the 1"i1P's" and further 
stated "he was a C.I.C. and they wouldn't bother him" (R. 11). 
Relative to the effect of such representations by accused upon 
him, this witness further testified: · · 

"Q. Did he make any actions· while you were with him that 
would convince you that he was or was not a C.I.C. 
agent?

A. No, sir, he didn't. 

~. You know what a C.I.G. Agent is? 
A. No, sir. 

Q. It didn't make any difference to you whether he was. 
a C.I.C. agent or a soldier, did it? 

A. I don't know, sir. 

Q. It wouldn't have made any difference to you whether 
he was AWOL, a C.I.C. a5ent, or what? 

A. Yes, it would have made a difference. If he was AWOL 
and I knew it, I was supposed to have turned him in" 
(R. 15}. 

Respecting the actions of ,accused as alleged in ~pecifi
cation 2 of Charge IV it was proven by the properly admitted _. 
~xtra-judicial pre-trial statement of accused, and by the te_s~i
mony of Suh Kei Soon th~ female involved, that accused cohaoited 
with the said ~uh Kei Soon during the period alleged, and that 
the pair engaged in sexual intercourse on f:equent ,occ~s~o~s 
during that period (R. 40; Pros. Ex. J}. Witness ~uh ~el. ~oon 
further testified on cross:-exainination as follows: 

t· 

"Q • Were you married to the accused? 
.A. Yes. 

Q. Did you have a ring ceremony? 
A. Yes, I had. 

Q. Were your family present at the wedding?
Just_father and mother and my brother" (R. 41} .• A. 

At this ·point- the l~ne of questioning was stopped by the law mem
ber who stated it was improper as related only to a ffiatter not 
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covered in direct examination, and no other evidence concerning 
marriage was adduced. 

5. In Specification 1 of Charge IV it is alleged, in essence, 
that accused did "with intent to deceive*** ~oore, ***falsely 
state to * >:c * i'-ioore, >:< * ::;, that he * * * [accuse~ was an agent
of the Counter Intelligence Corps." It is noted that the Speci
fication contains no charging words and the accused's intentiops, 
by such deceit, are not alleged. 

In order that an act may be punished as a violation 
of Article of War'96 it must be sufficiently alleged to indicate, 
and it must be sufficiently proven, that it is a prejudicial dis
order or neglect, or discrediting conduct, or a crime or offense . 
not capital, within the purview of that article. Certainly the 
Specification in question does not ·allege a criu1e or offense not 
capital, as that phrase is interpreted in the Manual for ~ourts
Martial (par. 152£, MCM, 192S), nor is such a crime or offense 
proven by the evidence. The evidence precludes any supposition 
that the false statement was in any way official even if it had 
been so alleged. Likewise, the evidence precludes any finding, 
that false statement was fraudulently made, even if it had been 
so alleged. In fact, although it may be inferred from the evidence, 
there is no direct proof that the statement was actually false, 
since the assignment of a soldier to the 90th 'rranspo:rtation Har
bor Craft Company, in Korea, cannot support a preswpption he was 
not, at the same time, a regularly constituted agent of the ~ounter 
Intelligence Corps. However, conceding the establishment of the 
falsity of the statement as alleged, we are forced to the conclusion 
that in the light of the evidence the Specification in this case 
fails to state any offense. In view of such conclusi'on we refrain 
from a discussion of the obvious misaoplication of ~ection 22-1306, 
District of Columbia Code, as a measure of punishment. 

6. In Specification 2 of Charge ·IV it is alleged, in essence, 
that accused did "have illicit sexual intercourse numerous times 
with Suh Kei Soon, a Korean National Female, the same being to 
the prejudice of good order and military discipline." 

The prosecution first established the fact 
' 

of intercourse 
1;>Y-the pre-trial state:rrent of accused (Pros. ·Ex. )}. The female 
in question.was ~hen called ai a witness by th~ Trial Judge Advo
cate, at which time the defense objected on the ground that she 
was the wife of accused, and thus not competent without accused's 
consent, to testify against him. Then ensued the following colloquy: 

"LAW MEMBER: Can the defense produce proof of the 
fact that a proper and legal wedding ceremony was performed? 

\ 

DEFENSE: He could bring evidence of a common-law 
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wife and of a Korean wedding ceremony a double-ring 
ceremony. The girl has his ring on at the present 
time. I believe his ring is in the stockade. 1•.ostly 
he claims her as a collliuon-law wife, admitting that he 

· was living with her and that she was his wife. 

LAW MEiv.tBER: The objection of the defense will be 
overruled on the grounds that a marriage not acc_eptable 
to the laws of our country will be in effect an illegal
marriage. 

DEFENSE: The laws of our country recognize cofilli,on
law marriages. 

LAW .l'vlEl~.BER: Certain states ·of the union see fit to 
recognize co!lw1on-law marriages within the states of the 
union. The objection will be overruled" (R. 38). 

In view of the other evidence in the record we do not 
deem it necessary here to pass upon the propriety of this action 
by the court, and we here.inafter presume this witness was properly · 
allowed to testify. The effect of such testimony is simply to 
establish that she is married to the accused (the date of such 
marriage not being fixed) and that she had frequently engaged 
in sexual intercourse with him. · 

We are aware of no law which makes the act of sexual 
intercourse per se criminal. Thus it was incumbent upon the pro
secution to prove that such acts were !'illicit II as alleged, and 
so prejudicial to good order and military discipline.· This it 
utterly failed to accomplish. The evidence of prosecution wit-~ 
nesse~, in fact, tends to affirmatively show such acts were per..l 
fectly lawful insofar as -the offense charged is concerned. 
From the evidence, and the·stateri:ients ?f d7fense counsel, it_might 
well be presumed that accused in entering into a Korean wedding 
ceremony with Suh Kei Soon intended to emulate Puccini's Pinkerton, 
but that supposition, even'if established as fact, cannot relieve 
the prosecution of i t·s b'qrden of proving the sexual relations of 
these parties to have been "illicit." In the absence of such 
proof we are constrained to.hold the record of trial legally
insuffi.cient to support the finding of guilty of the Specification 
in question. 

7. The maximum punishment authorized for the ?ffense·of 
desertion after more than six months service, terrninated by 
apprehension is dishonorable discharge, forfeiture of all pay
and allowanc~s due or to become due, and confinement at hard labor 
for two and one-half years .(par. 104.£, l•,CM, 1928) •. 

8. For the reasons stated the Board of Review holds the record 
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of trial legally sufficient to support the findings of guilty of 
Charge I and its Specification, legally insufficient to support 
the findings of guilty of all other Charges and Specifications,
and legally sufficient to support only so much of the sentence 
as provides for dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confineri..ent at hard labor for 
two years and six months. 

/s/ Edward T. Johnson, Judge Advocate 

/s/ Frank C. Alfred , Judge Advocate 

• 
/s/ Joseph F. Brack , Judge Advocate 

CE~TIFIED A TRUE COPY 

~Yi?~ 
WALTER D. so"
Captain, Inf . 
Summary Court 
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JAGN-CM .;26838 1st Ind 
JAGO, Dept. of the Arary, Washington 25, D. C. 
TO: Commanding General, Korea Base Command, AFO 901, c/o Post

master, San Francisco, California. 

l. In the case of Private Joseph E. Moss (12256792), 90th 
Transportation Harbor Crai't Company, I concur in the foregoing holding 
by the Board of Review and recomnend that the findings of guilty of 
Specifications l and .2 of Charge IV and Charge IV be disapproved, and 
that only so much of the sentence be approved as involves dishonorable 
discharge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for two years and six months. Upon 
taking such action you will have authori. ty to order the execution of 
the sentence• 

.2. When copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing 

· holding and this indorsement. For convenience of reference and to· 
facilitate attaching copies of tha published order to the record in. 
this case, please place the file number of tha record in brackets at 
the end of the published order, as follows: 

(CM 326838). 

Incl THOMAS H. GREEN 
Record of trial Maj or Generai 

The Judge Advocate General 
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DEPART~IT OF THE ARMY 
IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL (J)l)

~iASHINGI'ON 25, D. c. . 

JAG.l - CM 326843 

UNITED STATES ) 25TH IN:fANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Gi!u, Honshu, Japan, 12 September

Privates MARIUS B. HAMILTON ) 1947. HAMILTON and EDWARDS: . 
(RA 42152460), Company "K", ) Dishonorable discharge and con
24th In!antry, JAMES EDWARDS ) · finement !or fifteen (15) years.
JR. (RA 1620915.3), and NORMAN ) TOWNS: Dishonorable discharge
L. TOWNS (RA 152.33097), Head- ) and confinement for twenty (20)
~uarters Company, Second ) years. Penitentiary.
Battalion, 24th Infantry. ) 

HOLDING by the :OOARD OF REVllW 
JOHNSON, BAUGHN and KANE, Judge Advocates 

l. The record of trial in the case- of the soldiers named above haa 
been examined by the Board of Review. 

2. Accused were tried upon the following Charges and. Specifications: 

CHARGE I: Violation or the 93rd Articl~ or War. 

Specification l: In that Private Marius B. Hamilton, Company "K" 
24th Infantry, and Private Jamee Edwards, Junior, Headquarters 
Company, Second Battalion, 24th Infantry, and Private Norman L. 
Towns, Headquarters Compe.n,y, Second Battalion, 24th Infantry, 
acting jointly and in pursuance or a common intent, did at 
ICHINOMIYA, HONSHU, JAPAN, on or about 4 August 1947, b7 force 
and violence and b7 putting her in fear, felonioual,T take steal 
and carr7 away from the presence of Yasuda Shizue, the approxi
mate sum ot 1,600 Yen, lawful Japanese Imperial eurrenc,1', value 
ot, about $.36.00, the property or Tetsuo Hatori. 

Specification 2s In that Private llar:Lus B. Hamilton, CompanJ" "K1' 
24th Inf'antr7, and Privat• James F,d:wards, Junior, Headquarters 
Comp&n,T, Second .Battalion, 24th In!antr,1', and Private Norman L. 
Towns, Headquarters Compan7, Second Battalion, 24th Infantr,1', 
acting jointl,1' and in pursuance o! a common intent, did, at 
ICHINOMIYA, HONSHU, JAPAN, on or about 4 August 191+7, by force 
and violence and b7 putting him. in fear, teloniou.slT take, 
steal and carr7 away !rom the presence ot Oshima Iwasaburo, 
the approximate sum of 700 Yen, Lawful Japanese Imperial CwTenc,1', 
·the propert7 ot Oshima Iwasaburo, value about $14,.00. 
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CHARGE II: Violation of the 69th Article of War. 

Specification: In that Private Marius B. Hamilton, Company "K11 , 

24th Infantry, and Private James Edwards, Junior, Headquarters 
Com~any, Second Battalion, 24th Infantry, and Private Norman L. 
Towns, Headquarters Company, Second Battalion, 24th Infantry, 
acting jointly and in pursuance of a common intent, having 
been duly placed in confinement in 24th Infantry Post Stockade 
on or about 4 August 1947, did at KAGAMIGAHARA AIRFIELD, GIFU, 
HONSHU., JAPAN, on or about 4 August 1947, escape from said 
confinement before they were eet at liberty by proper authorit7. 

As to accused Towns only: 

· ADDITIONAL CHARGE: Violation of the 64th Article o! War. 

Specification: In that Private Norman L. Towns, Headquarters Company, 
Second Battalion, 24th Infantry, did, at KAGAMIGAHARA AIRFIELD, 
GIFU, JAPAN, on or about 11 August 1947, lift up a weapon, to 
'Wit a head stay, cot, canvas, folding, against First Lieutenant . 
James J. Dwyer, his superior officer, who was then in the 
execution of his office. 

Each accused pleaded not guilty to, and was found guilty of, all Charges 
and Specifications. Evidence of two previous convictions was introduced 
as to accused Hamilton and Edwards and evidence of three previous con
victions was introduced as to accused Towns. Accused Hamilton· and :Edwards 
were each sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard 
labor for fifteen (15) years. Accused TO\'filS was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to become 
due and to be confined at hard labor for twenty (20) years. The review-
ing authority approved the sentence of each accused, designated the United 
States Penitentiary, McNeil Island, ·,·iashington, or elsewhere as the 
Secretary of the Army- may direct, as the place of confinement, and for
warded the record of trial for action under Article of War 50,. 

. .' J. Evtdence for the prosecution shows that the three accused, 
Privates Hamilton, F.dwards and Towns, all members of the military service, 
were prisoners in the Regimental Guard House 24th Infantry, APO 25, 
Unit 2, on 4 August 1947 (R. 7, 8; Pros Ex it The same morning Private 
First Class Martin Anderson, Compan,- "K", 24th Infantry, a member o! the 
guard, took the accused and another prisoner, Richard Lee, to the 
dispensary for treatment (R. 8). While at the dispensary-, according to 
Private Anderson: 

"I left to pick up the sick book from the office and when I returned 
three of the prisoners were gone" (R. 8). 

- 2 -



I')••,\
-,.,,)j, 

• 
The three missing prisoners were "Towns, F.d.wards and Hamilton" (R. 8). 
The guard was unable to find any of the three at the dispensary and 
following a report of the incident, a subsequent search of the stockade 
dispensarr and camp areas failed to disclose their ,,"hereabouts (R. 7-9,' 
Pros Ex l). 

At approximately 7:55 p.m., on 4 August 1947 two American soldiers, 
later identified as accused Hamilton and F.dwards, were seen entering the 
Toh-Hoh Theatre, Ichinomiya Aichi Prefecture, Japan (R. 13-15). One of 
the soldier~, subsequently identified as the accused Edwards, picked up 
a box containing 1600 Japanese Yen in the theatre ticket office. Yasuda 
Shizue, a Japanese National, was the ticket girl in the Toh-Hoh Theatre 
at the time (R. 13, 21-23). The latter·first testified that the soldier 
"picked up the money on his own accord" and did not frighten or hurt her, 
but upon more extensive examination by the court, the witness testified. 
the soldier pushed her and that she was afraid of the soldier (R. 22). 
Three soldiers were seen running from the theatre and thereafter the 
Ichinomiya Police were notified of the incident (R. 13). 

The same night three American soldiers appeared at the home of 
Oshima Iwasaburo, a tea room owner, at No, 14, 1, Chome, Miya-Machi, 
Ichino;niya Aichi Prefecture, Japan. One of the. soldiers identified as 
accused Edwards, displayed a 100 Yen note (R. 23., 24). Iwasaburo, think
ing the soldier wanted food or smaller change, accepted the 100 Yen note 
and obtained ten notes of ten Yen denomination from his money box in the 
kitchen. At that time, accused F.dwards, standing behind Iwasaburo, 
"took 700 Yen" (R, 23, 24). Both Iwasaburo and his wife protested the 
taking, saying "Don't take our money" (R. 23), As the accused Edwards, 
~o had taken the money; left the kitchen and joined the other two, 
identified as accused Hamilton and Towns, in the next room, the two 
Iwasaburos continued their protests (R. 24), 

With respect to details attendant to the taking or the money Oshima 
Iwasaburo testified: 

Prosecution 

"Q. Did any or the soldiers hit you.? 
A. No. 

"Q. Did any or the soldiers twist your arm? 
A, No. 

"Q. Were you afraid of the soldiers? 
No, I was not afraid or the soldier, I was afraid that theyA. 
may have had weapons," (R. 2,3) 

Examinati~n by the court 

11Q, Were you afraid of the soldiers? 
A. At :rirst I was afraid of the soldiers, because I could not 

· speak Fnglish," (R, 24) 



"Q. Did they do anything to make y-ou fear? • 
A. Yes. 

11Q. What? 
A. Vlhen I asked the soldier •Not to take my money', the soldier 

pushed me. 

11Q. Why did y-ou think that the soldier had a weapon? 
A~ I guess he had a weapon." (R. 25) 

. The court properly took judicial notice that Japanese Yen were ot 
the value alleged in the Specification (R. 23). As a result ot a call 
from the Japanese police, agents o! CID, U. s. Army, proceeded to the 
theatre at Ichinomiya and then to Inazawa, some five milee distant (R. 15, 
16, 19). That same night, Agent Ronald Jet!erson ot the CID apprehended 
the three accused, Hamilton, F.dwards and Towns near Inazawa (R. 16, 19, 
20). Agent Jefferson, together with Agent Donald c. Garrett, searched 
the three accused and !ound approximately 2100 Yen. O! the amount 75 
or 80 Yen was :round on the accused Ed.wards and the remainder on accused 
To,ms (R. 16, 19, 20). 

In addition to the identification at the trial o! accused Ed.wards 
and Hamilton by Esald. Seiichi, an employee ot the Toh-Hoh Theatre (R. 13), 
identification ot accused :Edwards bf Yasuda Shizue, the ticket girl at 
the theatre (R. 21) and identiticati.on of all three accuse<:I. by Oshima 
Iwasaburo, the tea room owner (R. 23, 24), Agents Garrett and Je!!erson 
testified relative to identifications o! the three accused by the above 
three witnesses at Nagoya on 5 August and at Regimental Mill.tar,- Police 
Headquarters on 13 August 1947 (R. 18-20). 

At the 24th Infantry stockade following the noon meal on 11 August 
1947, it was reported to First Lieutenant James J. Dwyer, the Police and 
Prison Officer, that accused Towns had been disorderly in the mess hall. 
Lieutenant Dwyer thereupon gave orders for accused Town's solitary con
finement for a twenty-four hour period. Upon learning that accused had 
refused to go into the cell, Lieutenant Dwyer "went to the stockade, took 
accu'!ed by the arm and told h1m to go into solitary continem.ent" (R. 9, 
10). The accused struck Lieutenant Dwyer's hand away and then went to 
the rear of his cot and procured a stick or cot stay. The accused lifted 
up the cot stay and stated that he would strike Lieutenant Dwyer it the 
latter did not leave him alone (R. 10, ll, 12). Lieutenant Dwyer ordered 
him to drop the weapcn several times and finally the accused did (R. 10, 
11) • Physical force was thereafter required in order to put the accused 
in solitary confinement (R. 10, ll). 

4. Captain William A. Bobo, 24th Infantry, was called as a witness 
for the defense and testitied as to his presence at an identitication 
parade in the Provost Marshal's office the second week in August .(R. 17). 
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From the group or men, which included the three accused Esaki Seichi 
and the Japanese woman identified only two soldiers ac~ordinu to 
Captain Bobo. The latter could identify only the a~cused To~s as 
being one of the two identified at that time by the Japanese (R. 17, 18). 

After being' advised or their rights, the three accused elected to 
remain silent (R. 25). · 

5. The competent evidence adduced in support or each of the two 
specifications alleging robbery (Spec 1 & 2, Chg I) shows that in each 
instance the £actual basis for the element or force and violence and 
putting in fear amounted merely to a sudden seizure or a "snatching" 
or the property. 

''Robbery is defined in paragraph 149 or the Manual for Courts
lrartial, 1928, es the: 

'taking with intent to steal, of ~he personal property 
or another, rrom his person or in his presence, against 
llis l'vi.11, by violence or intimidation. 1 

It is further provided: 
. . 

'The taking must- be against the owner's will by means 
or violence or intimidation.· The violence or in
timidation must precede or accompany the taking. 1 

and that: 

1VJhere an article is merely snatched o.ut of another I s 
hand*** and no other force is used and the owner is 
not put in rear, the offense is not robbery."' 

Of' similar import is the recent case o! CM. 328009, Boldon, May~ Hayes, 
McCray and~, (December 1947)_ wherein the Board of Review stated: 

"In the instant case the accused 'snatched' the weapon from the guard. 
No other force was used to obtain the weapon and it was not until 
accused had obtained control of the carbine.and placed a live round 
in the chamber that the guard was placed in fear. It thus appears 
that force and violence were not used in the taking and that accused 
was not put in fear until the taking was accomplished. The instrument 
subsequently used to put the guard in fear was the subject of the . 
alleged robbery and its taking could not therefore be contemporaneous 
with placing the guard in 'fear'. 11 (Underscoring supplied) 

In deciding the above case the Board or Review set forth the following 
comment from the case of Routt v State (Ark.), 34 s.w. 262, 263: 
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"'* * * 'iie need not discuss the authorities further, for there 
are numerous cases holding that where the property is obtained 
by artitice, trick, or by merely snatching from the hand, and 
where the only display of force is used to prevent the retaking 
of the property by the owner, the crime is not robbeey. Thomas 
v. State, 91 Ala. 36, 9 South. 81; Shimm v. State, 64 Ind. 423; 
State v. John, 5 Jones (N.C.) 163; State v. McCune, 70 Am. Dec. 
176, and note; Rex v. Harman, 2 East, P.C. 736; 2 Bish. New Cr. 
Law, Sec. ll67; 1 'ivhart. Cr. Law., Sec. 854. In this case the 
money was obtained by snatching from the hand. There was no force, 
or di.splay of force, or. putting in fear, until Holt drew his pistol 
to prevent Morgan from leaving the car with the money. Morgan 
then drew·his pistol, but this was done·, not to force Holt to 
surrender the possession of the money, for he had already parted 
with it, but only to prevent him from regaining possession. The 
proof, we think, clearly shows that Routt and Morgan were guilty 
of larceny, but it is not sufficient to sustain a conviction of 
robbery."' 

The testimony of Yasuda Shizue, the ticket girl at the the~tre, 
upon whose meager testimony the fact of that alleged robbery is entirely 
dependent, is void of s:n.y reference to force, violence or fear prior to, 
or in any manner related to, the taking of the money box. Her answer 
to a leading question by the court, in direct contra.diction to her answer 
upon direct examination., that she was frightened or afraid of the soldier, 
is not sufficient to satisfy the requirements set forth in the above 
precedents, and neither is her isolated remark that at some undisclosed 
time the soldier pushed her. 

Similarly., the testimony of Oshima Iwasaburo, the tea room owner 
and sole witness to that purported robbery., is insufficient to .show more 
than a taking of the money by the soldier while standing behind the 
witness, while the other two participating soldiers stood in the next 
room. It is evident that Iwasaburo was not. pushed until after the 
soldier had pcssession of the money and the victim and his ld.te had 
joined ~ a protest of the taking (R. 23, 25). 

The proof is sufficient in each instance however to establish the 
lesser included offenses of larceny o! 1600 Yen., value about $36.00, 

· from the theatre, chargeable to accused F.dwards and Hamilton, the only 
two accused competently- identified., and larceny of 700 Yen by- all three 
accused from Oshima Iwasaburo, both in violation of Article o! War 9.3 
(CM 328009, Boldon, ~., Hayes, McCray and Sneed, supra).. In connection 
with the proof of the Specification last menticmed, it is clear that the 
accused were acting jointly and as the result of a preconceived design. 

6. With reference to the Specification or Charge II, wherein accused 
were charged with eacape from con!inement, it is essential to note that 
"con!inem.ent imports some phYBical restraint" and that the gravamen o! 
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the offense alleged is the"*** com leted castin off of the re~traint 
of confinement" (Par 139!, and£, MCM, 1928, p. 153, 154. Evidence 
adduced in support of this specification clearly shows that the three 
accused were taken by a member of the guard to the dispensary for treat
ment,. and that the guard left the three, together with another prisoner 
while he took the sick book to the office. Upon his return he discove:ed 
that three of the four prisoners were missing. It is thus ~fest from 
the record that the accused were under no physical restraint at the time 
of their departure and did not cast off or break away from any physical 
restraint~ There being no proof of this essential element of the offense, 
the record fails to s1;1pport the Specification and the Charge (CM 201493, 
§!!llh, 5 BR 155,156, and cases therein cited). · 

7. The evidence is legally sufficient to .support the Additional 
. Charge and Specification thereunder wherein accused Towns was found guilty 

of lifting up a weapon against his superior officer then in the execution 
of his office. 

8. In view of the foregoing, penitentiary confinement is not 
authorized ror accused Hamilton, :Edwards, or Tol'llls • Article of tiiar 42 
provides, 1n part, as follows: · 

"Except for desertion in time of war, repeated desertion in time of 
peace, and mutiny, no person shall, under the sentence of a court
martial, be punished by confinement in a penitentiary unless an act 
or omission of which he is convicted is recognized as an offense 
of a civil nature and so punishable by penitentiary confinement for 

. more than one year by some statute of the United States, of general 
application within the continental United States, excepting section 
289, Penal Code of the United States, 1910, or by the law of the 
District of Colwnbia, or by way of commutation of a death sentence, 
and unless. also, the period of confinement authorized and adjudged 
by such court-martial is more than one year:" (Underscoring supp-l,ied) 

Neither Specification 1 nor Specification 2 of Charge I, as modified, 
authorized con!inement for more than one year. There is no maximum punish
ment prescribed for the offense alleged in the Specification of the 
Additional Charge, of which accused To'Wl'lS was f9und guilty, (CM 153372, 
Phillips. 1922} but it is not recognized as an offense of a civil nature 
&nd punishable by penitentiary confinement for more than one year within 
the statutory limitations, above set forth. 

9. For the reuons stated the Board of Review holds that the record 
of trial insofar as it relates to accused Towns, is legally insufficient 
to supporl the findings of guilty of Specification-1 o! Charge I; legally 
sutficient to support only so much cf Specification 1 of Charge I as to 
accused Hamilton and Edwards as involves findings that each accused did, 
while acting jointly and in pursuance of a common intent, feloniously take 
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steal and carry away 1600 yen, value about $36.00, at the time, place 
and of the ownership alleged; legally sufficient to supPort only so much 
of the finding of guilty of Specification 2 of Charge I as to each accused. 
as involves findings that each accused did, while acting jointly and 1n 
pureuance of a conmon intent, feloniously take, steal and carry away 700 
yen, value about $14.00, at the time, place and o! the ownership alleged; 
legally" sufficient as to each accused to supPort the finding o! guilty of 
Charge I: legal.17 insufficient as to each accused to su.pport the !indil'lgs 
of guilty of the SpecUication of Charge n and Charge II; legally 
sufficient to support the findings o! guilty o! the Specification of the 
Additional Charge and the Additional Charge (pertaining to To"W?lB only'); 
legall.7 sufficient to su.pport onl.7 so much of the ~entences as involves 
dishonorable discharge, forfeitu.re of all pa7 and allowances due or to 
become due and confinement at hard labor !or one (1) year and six (6) 
months 1n a place other than a penitentiary, Federal reformatoey or 
correctional institution as to accused Hamilton and Edwards; and legall,r 
sufficient to support onl,- so much of the sentence as involTes dishonorable 
discharge, forfeiture o! all pay and allowances du.e or to become due, and 
confinement at ha.rd labor for twent7 (20) 79ars 1n a place other than a 
penitentiar,-, Federal reformatory or correctional institution as to 
accused Towns. 

Judge Advocate 

Judge Advocate 
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~ ; .tJAGi.! - CM 32684.3 1st Ind .·I,,. 

JAGO, Dept. of the Army, Washington 25, D. c. 

TO: CoJill11ailding General, 25th Infantry Division, APO 25 c/o Pnstmaster, 
San Francisco, California. ' 

1. In the case_ of Private }4rius B. Hamilton (RA 421j2460), Company 
K, 24th Infantry, Private James Edwai:15, Jr. (RA 16209153), Headquarters 
Company, 24th Infantry, and Private Norman L. Towns (RA 15233097), Head
quarters Company, Second Battalion, 24th Infantry, I concur in the fore
going holding by the Board of Review, and for the reasons therein stated 
reco.!IIIlend: 

As to accused Hamilton and Eiwards: 

That only so much of the findings of guilty of Specification 1 of 
Charge I be approve~ as finds that accused Hamilton and F.dwards, acting 
jointly and in pursuance of a common intent, did, at the time and place 
alleged, feloniously take, steal and carry away the property described 
in the Specification, of the value and ownership alleged; 

That only so much of the findings of guilty of Specification 2, 
Charge I be approved as finds that accused Hamilton and Fdwards, acting 
jointly and in pursuance of a c0llllll0n intent, did, in conjunction with 
accused Towns, at the time and place alleged feloniously take, steal and 
carry away the property described in the Specification, of the value and 
ownership alleged; 

That the findings of guilty of Charge II and its Specification be 
disapproved; .. ( 

That only so much of the sentence, as to accused Hamilton and l!dwards, 
be approved as. involves dishonorable discharge, forfeiture of ill pay &ld 

allowances due or to become due and con!inelllent at hard labor !or one 1ear 
and six months at a place other than a penitentiar1, .l"ederal ~eformator,-
or correctional institution. 

As to accused Towns: That the findings of guilty o! Specification 1, 
Charge I, and Charge II and its Specification be diHpproved; · 

That onl7 so much o! Specification 2, l;harge I be apprond as finds 
that the accused, did, in conjunction with Hamilton and Edwards, at the 
time and place alleged, !eloniousl7 take, steal and carry away the property 
described in the Specification, o! the value and ownership alleged; 

That only s·o much of the sentence as to accused Towns be apprond as· 
involves dishonorable discharge, forfeiture o! all pay and allowancu due 
or to become due, and confinement at hard labor !or five ;rears in a pla~e 
other than a penitentiary, Federal Reformatory or correctional institution. 
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Upon taking such action, you will have authority to order into 
execution the sentence as thus modified as to each accused. 

2.· In the case or the accused Towns, nineteen and one-half years 
of the confinement are dependent upon findings or guilty o! the Speci
fication of the Additional Charge and the Additional Charge. Although 
there is no prescribed maximum punishment for that offense, perhaps 
the nearest comparable offense from the standpoint of seriousness, 
under the circumstances herein disclosed, is the offense of willful 
disobedience of the lawful order of a commissioned officer, in viola
tion of the same Article o! War. Accordingly, and in view of all of 
the circumstances in the case, it is believed that the period of con
finement as to accused Towns should be reduced ·to five years. 

3. nben copies o! the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to f'acilitate 
attaching copies of the published order to the record in this case, 
please· place the file number o! the record· in brackets at the end o! 
the published order, as follows: 

(CM 326843) 

1 Incl HOMA.SH.GREEN 
Record of trial Major General 

The Judge Advocate General 
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DEPA.RTMENT OF THE AmlY 
In tbe O!!ice of The Judge Advocate General (341) 

Washington 2$, D.c. 

JAGV CK 3268$3 19 MAR 1948 

U N I T E D S T l T E S ) 
) 

. Te ) Trial by G.C.ll., convened at 
) Rome, It.aq, 1,.3-8 July 1947. 

Captain KENNlttH C. ANDERSON ) Dismissal and total forfeitures. 
(0-128$872), Corps ot Uilitary )) 

·Police. 

• OPMOH of the BQlRD OF REVIE1r 
HOTTENSTEill, O'BRm &Dd ~H, Judge J.dvocatea 

l. The Board of ReTi.n' ha1 exa,1 Nd th.a NCOrd ot trial in tbe 
case of the officer named abon and submita th11, it1 opinion, to The • 
Judge .ldTocate Genaral. 

2. J.ccuNd wa1 tried upol'l the tolloriDg ObargH iad Specitio&tioua 

.lDDITIOW. ClflROI Ia Violation ot the 96th .Article ot Yar. 

Speoitio&tioa 11 Ill that C&ptaia Ienaeth c. Andereoa, Corp, ot 
lW.itu,' Police Headquarter• .Rcae .&Na Maditerrueaa Theater 
of Opentiona Vm.ted Statea J.nq tho Daput7 PrOTOat Jrarebal 
aaid Headquarter, did at Rolla ItalT ill or about the last 
week ot Februar., and the tiret week of Jlarch 1947 b;r .traud 
11'1"012g.tw.q convert to hi1 on u. one one quarter toll aotor 
Tehicle bearag urking1 Ram AB.El. KTOUSl PK l propert,
which came into h11 po11eslion and lmder his control in 
the ueou.UOA ot h1a ollice and UDder color and claiJI. o! 
authority' a,. a Captaia ot 'the Corpa ot llilitaq Police 
I.rm;,- or t.he 1Jnited State, a1Jd Dep11t7 Provo1t lfarlhal llCllle 
Area Jtaditerraneu Theatre ot Operations J,Jnited Statea 
1nq- in Tiol&tio:a of Seotioa 97 UDited Statea Or1m1Ml 
Code being the .lot o! 4 Jrarch 1909 Cbl.pter 321 sectia 97 
JS Statute, 1106 beiq Sectioa 183 Title 18 t1Jd.te4 State•· 
Ood.e the statute i1I such case -. and proTided. · 

Speoit1catio:a. 21 ID that Captain Iaeetb. c. J.ndertoa Corp1 of 
JW.itar., Police a.adq'Q&Z'tera Bou Area 111diterrue&a 1'beat.N · 
ot. Operations trm.ted States !rJq h&TiJli ~ a oath 11'1 ",. ·,
inne~aticua Jl&d.e.pursu.ant. to and .lUICW". the .author1'7 otW 
the Tot.II Article ot 1'&r befora Coloml Ja:tM1 J. Carne• 
Intantr,r_a competent officer that he would test1t7 trul.1' 



(342) 

did at Rome Italy on or about 8 April 1947 willfully 
corruptly' am contrary to such oath testify in substance 
and effect that he had placed eventu.ally on a certain 
jeep formerly' known as ROME AREA. MTOUSA PM l and in his 
possession custo~ and control and then the subject of 
inquiry by said investigating officer five wheels tires 
and tubes which he bought from one La.Wl'ence R Clark which 
testimoey was a material matter and which said Captain 
Anderson did not then believe to be true in violation of 
Section 125 United States Crimi na1 Code being the Act of 
4 Karch 1909 Chapter 321 Section 125 35 Statutues llll 
being Section 231 Titel 18 United States Code the statute 
in such case made and provided. • 

ADDITIONAL CHA.ROE n: Violation of the 95th Article of War. 

Specification l: (Finding of not guilt,"). 

Specification 2: (Finding or not guilty). 

Specification 3: In that Captain Kenneth C Anderson Corps of 
WJ.itar,.Police Headquarters Rome Area Mediterranean Theatre 
or Operations United States Army did at Rome Italy o·n or 
about 15 ?larch 1947 'With intent to deceive Lieutenant Colonel 
Charles H lliddleton Inspector General and Geno Evangelisto 
Chief !gent Criminal Investigation Division said Headquarters 
offic1all.y state under oath to said Lieutenant Colonel 
1liddleton and said Geno Evangelisto in substance and effect 
that a certain jeep- purchased by him 1'rc.m one La.Wl'ence R 
Clark and previously located in the military police impoun:i
ing lot at Rome Italy was turned in to Ordnance at Rome I~ 
with more equipment than that certain other jeep formerly
known as ROME AREl YTOUSA. PM 1 was retained within the 
possession custody and control of said Captain Anderson 
which statement was known by said Captain Anderson to be 
false and untrue in that said jeep known as ROME AREA. MTOUSA 
PY l was a fully equipped vehicle with extra f'ifth wheel and 
tire and tube and extra and additiona.l twin horns and two 
extra and additional front running lights and siren while 
said jeep turned in to Ordnance was a stripped vehicle that 
it was not equipped with a.ey wheels or tires or tubes or top 
or rear seat or right front seat or battery _or spark plugs 

- or ignition Wiring. 

Specif'ication 4: · (Finding of not gullty) • 

2 
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The accused pleaded not guilt," to ill Charges and Specitications am ns 
found guil't7 of AdditioJ:lal. Charge I and the Specifications thereullder 
and Speci.f'icat1011 3 ot Additional Charge n., except the words "and Geno 
Evangelleto., Chief Agent Cr:fm1nal Investigation Di'fision.,• &rd the word.a., 
•and said Geno Eva.ngelisto. 11 ., of the excepted. words .not guilt7., am not 
guiltT of Additional Charge II but guilcy of a violation o:t J.rticle ot 
Tar 96, and not guilty- ot the remaining Specification,. No ertdence 
of previous convictions was introduced. He n.s sentenced to be dia
missed the service and to .tor:teit ~ pa7 and allowances due or to 
become due. The reviewing authority- approved the sentence a.nd :tor-
warded the record o:t trial tor actio:a. under Article of war 48. (The 
Charges nre designated as Additional Charges ill the charge sheet and 
were so referred to throughout trial but tr1ll be referred to hereiD
a.tter "lfithout use of the word •Additional.." .A.ccuaed na not arr~ 
on any other Charges). . . 

. 
3. The record ot trial contains much ia the ~ of cUIIUlatin and 

imateri&l. eTidence 'Which will not be 1UJ11111arisad. 

4. Evidence tor the prosecution• 
. . 

a. As to Specif'icatio• 1, Charge I. 

At the time of the events herein coJJCerned., the accused n.s Deput7 
American Provost Marshal, Rome Area AJJ ied COJlllll&D.d (R 51,7.5,.344). Jao:ag 
the vehicles used by the Provost Yarsbal Section was & one-quarter toa 
truck or •jeep,• which was designated b;r bumper marldllgs as"R01la .I.re& 
Ja'OUSl PK l" and was commo~ re.tarred to and .will be referred to llere
atter as "Fil 111 {R 60.,94). The origin of •PK 111 ns unknown, except 
that it had in1.tiaJ.l.T been designated as "PK 2" and na assigMd to • 
Sergeant Baclcmeister and the 'PM" designation indicated that it ns · 
aaong a group of vehicles which had beu :lllpowicied b7 llilitB.17 police 
for various reasons and had not been clamd (R 81,93,135,.345). •PK 1• 
na used princi~ by the accused in bis capacity o! Deputf Provost 
~ahal am was wider his ilunediate care ud cust~ (R .344) but it 
was also used bJ" others {R 52,80) and ns aupplied at the :motor pool., 
maintained at government shops, am was sometimes dispatched b7 trip 
ticket (R 80,251). On .lugu.st 1946 the accused stated to another otticer 
that he owned "Hf 1."' The jeep then had an of!ici&l organization regiatra• 
tion sticker on the windshield. (R 73). 

On 21 September 1946 there was received in the Rome !re& ~ovost 
llarahal iJDpcnux3ing lot., which was under accused'• charge, a jeep bear-( 
1ng marki.ngs "LRC" (American civilian) and license number 20219571. •LRC• 
&re the initial.a of llr. Lnrence R. Cl.a...·k (R 31,5)). This jeep was in a 
stripped condition, that is, without wheels, tires, battel')", seat 
cushions., Wiring., spark plugs and coil {R 6,3,80;137-9; Proa Ex lO) • 

.3 
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On 16 January 1947, according to a property turn-in slip, a stripped 
· jeep bearing War Department No. 20219661 was turned in to the Ordnance 

Property Officer., Rome Area., MTOUSA., from the American Provost Marshal. 
The property turn-in slip evidencing this transaction bears the name 
of accused as organization supply officer but the signature is not in 
accused's handwriting and is followed by the undecipherable initials of 
the subscriber (R 122, Pros Ex 9). There was admitted in evidence a copy 
of a letter dated 15 January 1947 from the accused, as American Deputy 
Provost Marshal, to the Rome Area Medium :Maintenance Shop No. 1, request
ing that certain vehicles., including one described as "Jeep LRC 20219661, 
Found Stripped,• which bad been impounded for over fourteen days., be 
removed. The letter also bears a notation .OTer the signature or T/5 
H.E. Fray (one or the personnel of the addressee organization) acknowledging 
receipt ot the vehicles (R 123, Det Ex G). . 

On 3 J8.IIllS.17 194 7 accused purchased .from !Ir. Lawrence R. Clark a 
jeep with motor number 166010 (R 53, Pros Ex D). According to accused's 
pre-trial statement, this jeep had been stolen .t'rom Clark, recovered b;r 
the military police, and impounded. Late in January, the accused decided 
to have the vehicle repaired, cOTered and painted, but .tound that •through 
some error" it had been nturned into Ordnance as a recovered vehicle." 
Accused inquired about the vehicle but was advised that it was not known 
where the vehicle could be recovered (R 122, Pros Ex 9). Because of 
accused's inquirT, a search was made tor the jeep but it was not .found 
(R 127). Vehicles so turned in to Ordnance as abandoned property- were 
evacuated to Leghorn and ther~!ter could not be recovered(~ 127). 

Sometime in the last two weeks ot February 1947, the accused, 
accompanied by an interpreter, toolc •FM 1• to the shop o! Vario llattielo, 
bod;ymaker, at Rome, where it was painted light blue in color, upholstered 
in blue patterned cloth, equipped w1.th doors and a light tan canvas top 
and otherwise re.furnished (R 42, Pros Ex l and 2J R 67). It was re
delivered to accused early- in llarch. Mattielo received 50,000 lire £or 
the work (R 67). · 

In September 1946 the accused talked with a Kr. James c. Lowry, a 
civilian, about selling to the latter a 1946 Pontiac automobile. - Between 
the 10th and 15th ot February 1947 the accused and ta,,r,- entered into a 
contract or sale and Lowry made a down payment of $500.00 on the purchase 
price (R 144,178,181).. The automobile ns origin&.J.ly- registered in Jlrs. 
Anderson'3 name and, on 5 Karch 1947, she executed the bill 0£ sale 
(R 145,146). The automobile was delivered to lntrr'r on 4 March 1947 
(R J.hh). · 

On 6 March 1947 the accused applied to the Office of the Provost 
lCarshal for registration of a one-quarter ton 1943 4-cylinder vehicle, 
motor number 166010, serial.number 2421966:i., and on that date there was 
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issued to accused and his wife, over accused's signature acting for 
the Provost Marshal, a registration certificate (Registration No. C-0526), 
for a Ford jeep With motor and serial number undesignated. (R 46, Pros 
Ex 4; R 47, Pros Ex 5). The registration card for the Pontiac automobile 
was marked void at the same time (R 226., Pros Ex 20). There was also 
issued a windshiid sticker bearing the registration number, "US-C-0526" 
(R 226). The letters "US" on the sticker :indicated a civilian vehicle. 
The letters "USA.11 appeared on the stickers !or militar;y vehicles (R 45) •. 
This sticker was placed on "PM l" and the registration number also 

. appeared on the rear bumper or "PMl'(Pros Ex 8; R SO; Pros Ex l). No 
· inspection was made by- the clerk who typed the registration certificate 
and sticker to determine if the description or the vehicle purporte~ 
registered corresponded with "PM l" (R 227). The vehicle described 1n 
the registration papers was the 11LRC" or Clark jeep which bad been ill
pounded and turned 1n to Ordrlance. (Pros Ex 4,5,6,8,9,10; Def Ex D,E,F, 
G; R 317). 

On l4 or 15 .March. 1947 accused's comma,ndj ng officer received from 
the accused the jeep formerly designated as npy l" and deli~red it to 
an agent of the Cr1roinal Investigation Division (R 39,40). ilthough 
the vehicle had been completely repainted, removal of the surface paint 
on the front bumper disclosed the lettering "Rome J.rea KTOUSA. PM l" 
(Pros Ex l;· R 94). Examination showed the motor number to be PB 419 
or 2419 (R 51). The jeep bad on its windshield a registration sticker 
bearing the letters and figures "US-C-0526, 11 and on the back ot the 
sticker appeared accused's name as owner, his organization., and the 
date of issuance by- the Provost Marshal (R 50; Pros Ex 1). On or 
about l4 March 1947 the accused telephoned to the Cr::Jm1w Investiga
tion Diviaion agent to whom the vehicle bad been delivered and said, 
"How about that damn jeep ot mine? I don't want you scratchmg aey· 
paint off the bumpers, looking !or numbers and apoiling the paint job" 
(R 97). He later telephoned to inquire when be would get his jeep 
back, explaining that it was necessary- 1n the meantime !or him to 
obtain -transportation from the motor pool (R 50) • 

On 15 }larch 194 7 the accused, in an exculpatory statement to an 
officer of the ·Inspector General's Department and after being warned 
of his rights, substantially admitted the conversion of •PM l." (See 
paragraph 4£, infra). 

b. .ls to Specification 2, Charge I. 

On 8 April 1947 Colonel James J. Carnes was appointed as inVestigating 
officer to conduct an investigation under the provisions of J.rticle of 
War 70 1n connection with the court-martial charges peming against 
accused. The investigation was cone:... ted on the ·same date. During the 
course of _the investigation, the accused was s.-orn and advised of bis 
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rights under Article of War 24. He testified, among other things, 
as follows: "* * * I removed the tires, wheels and tubes which were 
on the jeep /"Bl 1•7 and turned them in as recovered stolen property, 
replacing them with other tires, wheels and tubes obtained from the 
MP Ordnance and eventually- I placed on the jeep 5 tires, wheels and 
tubes which I bought from ll.r. Clark (R 157, Pros Ex lJ). 

The evidence as to the falsity of accused's statement is as related 
in subparagraph 4!, supra, together With the following: 

The wheels on "PM l" were "O.D" or 11brownish" in color and had 
white painted stripes around them before they were repainted (R b2,66, 
96). The wheels were removed .from the vehicle when it was taken to be 
painted and did not remain in the shop overnight because of the danger 
of thett. The same or other wheels were returned later and painted 
(R 08). :Mr. llat tielo (the bodyma.ker) did not know whether the same 
wheels that were taken off the jeep were returned and put on it (R 08). 
On scraping the blue paint off the wheels of "PM 111 in court., there was 
disclosed a two centimeters wide white rim on each wheel (R 09).. (There 
is seeming discrepancy as to the color of the wheels on the jeep when 
it was exhibited to the court. The wheels are referred to in 'the 
testimoey as blue in color; however, a picture With descriptive notations 
thereon., which was apparently substituted in the record in lieu of 
Prosecution Exhibit l (the jeep) shows the wheels as light tan in color., 
and the review of the staff judge advocate refers to them as of that 
color.) 

c. As to Specification J., Charge II. 

On 15 March 1947 the accused., after having been duly sworn and 
advised of his rights, signed a written statement in the course o:t an 
investigation being conducted by Lieutenant Colonel c. H. Middleton, an 
officer of the Inspector General's Department., with respect to the 
accused's possession of PM l· (R 114, Pros Ex 7; R ll8, Pros Ex 8). The 
statement is in pertinent part as follows: 

114• Q. Captain., there is apparent~ some discussion relative to 
whom a jeep you are now using belongs. As I understand it 
the jeep is registered through the Provost Marshal office 
as CO 526. Will you tell me in your own words just how you 
came into possession of this jeep and when? 

A. In the ear~ part of January 1947 I bought a jeep from :Mr. 
Lawrence R. C.Lark of the Microfilm Division in the Allied 
Commission building in Roma. This vehicle had been stolen 
from Yr. CJ.ark and recovered by the military police and 
placed in the military police impounding lot. In the 
latter ~art of January 1947 when I sold my privately·owned 
automobile., I went to take the jeep that I had bought from 
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Mr. Clark and have it repaired, painted., ani top put on 
·1t for my personal use. At that tillle I found that through 
some error the jeep that I purchased £ran Mr. Clark had 
been turned into Ordnance as a recovered vehicle. In 
questioning Ordnance I :found that they did not know where 
the vehicle could be recovered. I don't recall with whom 
I talked at the time. In a previous conversation with 
Captain Th'Wll I had been told that these recovered jeeps 
which were turned in to him that a jeep body was a jeep 
body. Due to the :fact that I had in '1113" possession at the 
time an unidentified jeep which ba.d been turned over to me 
by Capt. Fisher, former Deputy Provost :Marshal, Rome Area, 
with the statement that it was his jeep am that I was 
welcome to use it as long as I wanted it, I felt that due 
to the !act that the larger portion of thee;iuipment on the 
jeep had been placed there by m~ and to the fact that a 
jeep with moreequipment bad been turned into Ordnance that 
there would be nothing· wrong and there would be less trouble 
retaining the jeep in 'lf1Y possession which I did. I have 
spent over 100.,000 lire in equipping am. repairing of the 
vehicle which is nON in the possession of the CID. 

* * * 
9. Q. Did you realize when you substituted another jeep for 'the 

one you purchased from Yr. Clark that you could be accused 
of larcen;y of goverment property? 

A.. No, sir, I did not because Ordnance received a jeep with 
just as much or more equipment as this jeep when I received 
it. 

10.Q. How much of your own personal money bad yOfJ. spent on the 
jeep known as 11PM 1/18 prior to the date of J Ja.rwa.r,- 1947? 

A.. I don't _recall, sir, but I can tell you what I put on the · 
jeep. · 

U. Q. Will you tell IM what you put on the jeep? 
A.. I had the spot light put on. I bad the two small drlviDg 

lights put on the bumper. I bad the seat put in and covered. 
In addition to that I bad another engine put in the jeep., sir. 

12. Q~ Where did you secure the property for this work including 
the engine?

A.. The new engine did not cost me an;,vtbing. The engine was put. 
in by- the motor pool out there and was secured £ram Ordnance. 
They gave me a new .~gine for tte old one that was returned. · 
That was last summer, sir. 
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* * 
21. Q. Was there any agreement between yourself and anyone in 

the Ordnance to accept what I have been informed was a 
stripped jeep in replacement for the one you now have 
marked CO 526? 

A. Definitely not, sir. 

22. Q. Is there any other information you can give in assisting 
me to bring this investieation to a close? 

A.. The only thing I can say is if I had any intention to 
• defraud the government I would not have started on this 

one jeep. TI'hen I actually took over as Deputy Provost 
Marshal during that time there were 16 vehicles out there 
that had been impounded and marked as PM 1 to 16 inclusive. 
I turned all of those vehicles into Ordname retaining only 
the one jeep marked "P'.iJ #1" because the units at that time did 
not have enoughvehicles to maintain the radio patrols, com
pany duties, and assigned duties with the Provost Marshal 
section. The jeep 11 Pl,1 #111 has always been used by the 
entire military police head~u.a.rters and enlisted men and was 
still being used by those same men after having been repaired 
and painted by i:ne in place of the jeep turned into Ordnance." 
(Pros Ex 8) 

Considerable evidence was introduced as to 'the equipment and the 
source 0£ the equipment on "PM 111 at the time of the alleged conversion 
but, for reasons hereafter indicated, such evidence is _considered immata- ial 
and will not be detailed. The remainder of the material evidence as to 
this Speci1'ication an:i Charge is as stated in the preceding subparagraphs 
of paragraph 4 of this opinion. 

$. Evidence for the defense. 

The accused, after being advised of his rights (R 341) elected to 
make an unsworn statement. (R 342-3b2). He stated that, as the result 
or making one mistake in twelve years of service, he is being harassed 
and persecuted and he intimated that one of his principal witnesses 
(Mr. Clark) was offered a bribe and intimidated by a staff officer of 
the command. He related that he arrived in Rome in January 1945 and was 
assigned for duty with the_Provost Marshal Section. Captain Benjamin A.. 
Fisher was Deputy Provost .Marshal. Captain Fisher had a jeep which bore 
the words "Lady :Millicent" in large yellow letters on the panel underneath 
the windshield. He kept the jeep for his own personal and of.i'iciaJ. use 
and, when not being used, it was usually parked inside a portico of the 
Excelsior Hotel. Captain Fisher was scheduled to return to the United 
States and told the accused, on the latter's inquiry, that he guessed he 
would have to leave the jeep as he had no papers on it and that accused 
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could have it (R 343). Accused did not know whether Captain Fisher 
meant that he bad purchased the jeep. Accused obtained the jeep on 
9 March 1946, when Captain Fisher left, a.nd on 11 March 1946 accused 
was appointed Deputy Provost :Marshal. He continued to park the jeep 
at the Excelsior Hotel and later, by special permission, 1n the Embassy 
grounds. (Accused thereafter in his statement referred to the 11!.a.dy 
Millicentn jeep as 11 PM 1.•) The Provost Marshal Section used several 
vehicles, some of which bad been impounded and not identified and some 
i~sued by Ordnance. Among them was a jeep designated as nP1r 2" which 
was used by a Sergeant Hackma.ster and bore certain special equipment 
that, according to Hackmaster, bad been purchased by him. Accused gave 
Ha.clana.ster a pistol for this equipment when the latter left the organiza
tion and it was installed on nPM 1.• "PM 211 was subsequently wrecked and 
a jeep designated as 11 PM 311 was redesigna.ted "PM 2.~ This 11 PM 211 and 
several other vehicles were turned in to Ordnance as surplus late in 
1946 because of orders from headquarters. This left the section with 
a vehicle shortage. Accused then recalled that he had signed a memorandum 
receipt for anothe~ jeep which was being used by a military police com
paey, so he obtained that jeep, placed it in use in the Provost Marshal 
section, and desiena,ted it 11PM 2. 11 This jeep was turned in when he was 
relieved from the Provost Marshal section. It and "PM 111 were similarly 
equipped. 11 PM in was the onl.1 vehicle le.ft in the section that was not 
non paper. 11 It bad a wooden top when received from Captain Fisher but 
the top was damaged and top heavy and was removed. Accused endeavored 
unsuccessfully to obtain a top from the motor pool and, as winter. came on, 
it became increasingly difficult to use the vehicle (R 346). He requested 
permission of the Chief of Staff to bey- a top but this was denied. He 
particularly desired a top because he planned t_o install a two-way radio 
in 11 PM 1 11 (R 351). 

In November 1945 accused purchased a 1946 Pontiac in the name of and 
through his wife who was then in the United States. In September 1946 
accused learned that his wife was to join him in November or December. 
She was to ship the Pontiac but accused understood two or three months 
would pass before it arrived so he began to look for a jeep to use in the 
meantime. Mr. Lawrence R. Clark's jeep was stolen at about this time and 
accused was instrumental in obtaining the release of the Clark jeep from 
Italian police and having it brought to the impounding lot. Accused 
examined the jeep at the impounding lot and found it was withOut wheels, 
tires, tubes and that the battery was damaged. 

Sometime in the latter part of 1946 accused ~ed withfl!r. James 
Lowry about selling the Pontiac to the latter. The Po~t.iilc arrived on 
9 December 1946, eight days before the arrival of accusfd's wife. On 
31 December 1946 Mr. Lowry discussed t~ sale of the Pontiac with accused 
and'his wife. Accused decided to sell it because he lmew he would not 
remain in I:t,aJ.y much longer. He then talked to Mr. Clark about the 
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impounded jeep and purchased it ror 30,000 lire. A bill or sale for 
the jeep was executed on 3 January 1947. Clark said he would try to 
get tires and wheels for the jeep and accused agreed to -pay $50.00 1n 
scrip· for them. In January 1947 Clark advised the accused that he had 
the wheels and tires, accused received delivery of them at Cl.ark's ' 
oi'fice, took them to bis quarters at the Ambassador Hotel and placed 
them in a clothes closet in bis bedroom. Sometime between 15 and 20 
February 1947 Lowry reque_sted a bill or sale for the Pontiac. Accused 
_desired to keep the car until he bad taken a trip with his wife and a 
Major and Mrs. McDougle. Accused, his :wife, and Lowry- went to Major 
lJcDougle' s quarters and a bill o£ sale was drafted and signed. . Accused 
agreed to deliver the Pontiac on 4 March 1947 and he received $500 .from 
Lowry in donn payment (R .348). Accused, his wife and llrs. KcDougle 

· went to Sorrento about 21. February 1947 and to Fl.orence on 26 Februar;r 
1947, returning to Rome on 1 llarch 1947, and delivery of the Pontiac 
to Lowry was me.de on 4 lla:rch 1947. The sale was registered at the United 
States Consulate on 5 liarch 1947., .I.bout 24 February 1947 (between the 
trips to Sorrento and norence) accused went 'f:io tbe•1mpounding lot.to 
inspect the Clark jeep and discovered it was missing. On investigation, 
he found in the Provost Marshal's otfi.ca corre_spondence, which he had 
not previously- seen., indicating that the jeep had been turned in to 
Ordnance. He was advised on inquir,y to •Roma Area Ordnanoe that the 
jeep bad probabl.Jr been returned to Slll'plus stock at Leghorn. About 1 
March 1947 a Sergeant Kellett told accused that he was looking tor a 
jeep that he wanted to btJ7 !r011 Clark and accused told him the vehicle 
had been turned u to Ordnance by mistake. Accused did not pursue the 
subject funher as he considered it none ot his business (R 350). 

Accused had intended to remove his personaJ.lT owned spotlight, 
driving lights., twin horns and seats· f'rom •PM 1a for use on the Clark 
jeep. This being no longer Possible, he decided to reJ120Te - the wheels 
from 11Pll l," turn the wheels into the Jllilita.ry police campaey, install 
tbe wheels and tires he had purchased tl'Clll Clark and have the vebicl.e 
painted and a top made., then use "FU 1• as his own until he left Rome 
or found the Clark jettp. It he f'ound the Clark jeep or was ordered to 

· leave Rome he would remove his ~heels am other equiPJn9nt :traa •PM 1• 
and turn it in as a recovered stripped jeep. Pursuant to this plan, he 
took"Pll l" to a bodJ" '8hop where it was to be -painted•. A top was also . 
to be installed. lfr. A.seoli acc~n:ied hill and acted as interpreter. 
The painting was to be completed b7 4 llarch 1947. J.ccuaed caused. a truck ,. 
to be sent to t.he body- shop Where the wheels and tires were. r9110Te4 am: ::·. 
returned to the Provost lrarshal.' s Qtfice am placed 1n the evidence rOOll 

. irbere aceused later saw them. (R .. )51). .lccUBed recebed the jeep with , 
the work campleted at about 2130 hours, 4 March 1947. He paid 50,000 · 
lire to the shop owner (R 352). · 

. 011 6 ll.ucJ?: _accused took the papers ba bad received wben he pn:rcbasecl · · 
the Clark jeep to the traffic clerk at the Provost llarsha.l.•s ottice and· ·· 
tol.d him to register the jeep. Accused did not ·examine the registration 
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papers and did not notice that the motor and serial numbers had been 
left off the registration card or that his wife's name appeared as co
owner. He placed the sticker on the windshield because a vehicle 
identification was required. He later told two men in the motor pool 
that the blue jeep was "PM l." Accused continued to use it as he 
previously had and he told the personnel in his section that they were 
free to use it but were to get the key from him (R 355). Major 
Vollendorff (accused's commanding officer) obtained the registration 
papers from accused and took them and the blue jeep to an agent (Geno 
Evangelisto) of the Criminal Investigation Division on 13 or 14 March 
1947 (R 355). 

Accused's statement to Colonel :W.ddleton to the effect that the 
Clark jeep had more or as much equipment as 11 PM l" was ma.de on the 
basis of his visualization of 11 PM 111 11' the extra equipment was removed 
and its wheels turned in to the military police company (R 359). 

Corporal Fred F. Kane testified that he arrived in the Rome area 
in December 1945 and was on duty in the traffic section of the Provost 
Marshal's Office with the accused as his cnmmanding officer (R 288). 
Captain.Fisher (then Deputy- Provost J.!arshal) had a jeep which he used 
for business and personal purposes (R 289). This· jeep was light gre~n 
1n color (R 301), had a wooden top (R 295), and the words "Lady 
Millicent" appeared below the windshield in large, flowery, yellow 
letters (R 290). It had no special horns, lights or spotlight (R 295). 
Captain Fisher usu.all;y kept the jeep at the Excelsior Hotel .(R 289). 
He lef't the Rome Area about Karch 1946 and accused was appointed Deputy
Provost :Marshal (R 289). At about this time the witness heard Captain 
Fisher tell another officer and the accused that he would leave the 
jeep with or give it to the accused (R 294,297). After Captai,n Fisher 
left, the accused used the jeep a?ld contimled to park it at the Excelsior 
Hotel (R 290,298). The wood top was removed ·in March 1946 (R 312). In 
the fall of 1940 the accused caused the jeep to be painted "O.D" in color 
and the words "Rome Area UTOUSA PM 1n were painted on the bumper (R 290, 
300). Thepiinting was done at the motor pool (R 290). The witness saw 
a USA War Department number on npy l" after accused acquired it (R 300). 
On examination ot "PM 1st at the trial, the witness detected traces of 
the War Department number, the letter nyn in yellow paint in the words 
"Lady :Millicent," and the letter and figure nm l" where the blue paint 
was removed (R 304,306). Sergeant Ha.ckmaster used a jeep that was 
designated as "PM 2" and had special equipment consisting of a spotlight, 
a set of' horns and two road lights (R 295). When Ha.ckmaster left his 
organization in May or June 1946 the special equipment was removed from 
"PM 2" and the :witness later saw it on 11PM 1 11 (R 299). The witness 
understood that 'the accused had traded a .38 cal. pistol for the equip
ment. He had seen such a pistol in accused's possession and later saw 
it in Ha.ckma.ster 1s possession (R 292). Ha.clonaster ngave" "IY 211 to 
Captain Scott and it was later wrecked and turned in to Ordnance (R 293_}. 
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Two civilian witnesses, both of whom were former officers, testified 
to the effect that accused took over the "Lady Millicent" jeep from 
Captain Fisher about December 1945 or January 1946 and received official 
permission to park it at the Excelsior Hotel where Fisher customarily 
parked it (R 272-280; 280-285). 

Captain Claret. Scott testified that he took over 11 PM 211 from 
Sergeant Haclonaster when the latter left the Rome Area in April or 
May 1946. 11 PM 211 was later damaged and was eventually- turned in to 
Ordnance. Captain Scott then used another jeep that was designated 
11 PM 211 (R 203-265). 

Major Da?Tel B. :McDougle testified that between the 10th and 15th 
of February 1947., Mr. James Lowry., the accused and accused's wife came 
to the witness' quarters where a bill of sale transferring accused's 
Pontiac automobile to Lowry was drafted and executed (R 178). Accused 
received a down payment of $500.00 (R 181). Delivery of the Pontiac 
was to be made on March 4th (R 179). The witness and his wife accompanied 
accused and his wife on a trip to Sorrento before the car was delivered 
to Lowry (R 179.,180). 

Mr. Lawrence R. Clark., a War Department civilian employee., identified 
·an "Application for Auto Registration" dated 24 August 1946 (Def Ex F) 
by which he applied for military registration of his personal.4'" owned 
jeep bearing motor number 166010 and serial number WD 20219661 (R 317) • 
He had paid $788.25 for the jeep in May 1946. This jeep was stolen from 
the witness about 5 September 1946 and., on being recovered by ItaJjan 
police, was taken to the American Provost Marshal impounding lot (R.31.8). 
When it was first seen by Clark after being recovered., it was without 
wheels., tires and back seats., the top fabric was not on the frame and 
the battery was damaged (R 318). The accused notified Clark of the 
recovery of the jeep and the two men inspected it at the impounding lot 
about a week later (R 319). The witness made several attempts to sell 
the jeep and., at a Christmas party, in 1946., agreed to sell it to a 
~ergeant Kellett· (R 333)., but the transaction was not completed .(R 333) • 
On 3 January 1947 the witness executed a bill of sa.J.e tranSferring the 
jeep to accused_(R 3~0., Def Ex D). The consideration paid was 30.,000 
lire (R 334). The witness told accused he had hopes of obtaining wheels 
and tires and., if he did., would sell them to accused (R 339). He had 
previously made an arrangement with a woman employed by the Embassy 
who was to obtain the wheel.s and five new tires. She was unable to 
procure new tires but did get five used tires which., with the wheels., 
were delivered to the witness., who then sold them to the accused !or 
$50.00 (R 320.,327.,335,338.,340). They were delivered to accused about 
three weeks after the jeep was sold (R 320). The witness did not 
recall whether the wheels had white rims (R 322). The witness was 
arrested in connection with this case on l July 1947 but did not know 
why he w:a,s arrested (R 323). (Objection by the prosecution to further 

12 



questioning by the defe!lse alon~ this line was sustained over the 
contention of the defense that it intended to show that the witness 
had been intimidated and that there was prejudice and ill-will involved 
in the ~ringing of charges against accused (R 322-326)). 

Carminie Gentili testified that he was a floor porter at the Hotel 
Ambassador when accused lived there (R 229). In the latter part of 
January 1947 he helped accused move five wheels and tires into the 
hotel. They were placed in a cupboard in the accused's quarters (R2.30). 

Paul P. Ascoli., ·an Italian civilian., testified that he was formerly 
employed as Captain Fisher's clerk and, when accused became Deputy 
Provost Marshal., was emplO'Jed as his clerk (R 195,196). Captain Fisher 
had a jeep designated as "Lady Millicent" which he used for business 
and personal purposes (R 196). Accused took over the jeep Captain 
Fisher left (R 196) and it was thereafter painted "O.n.n in color, 
designated npy 1 1 

11 thew:,od top was removed., and a spotlight that was 
taken from the Hackmaster jeep was installed (R 197,203). In March 
1947 Ascoli., who acted as accused1 s interpreter., accompanied accused 
in "PM 1 11 to the bodymaker 1s shop where "PM l" was painted (R 197,207). 
Accused told Ascoli that he wanted to use 11PM 111 until the jeep which 
had been turned in by mistake was returned and that he wanted a top 
placed on "PM 1n that could be easily removed (R 208). The jeep was 
lef't outside the body shop and accused and the witness returned to the 
former•s office. Ascoli then returned to the shop with a truck., 11 PM 111 

was moved into the shop, and the five wheels and tires were removed., 
taken to military police headquarters and placed inthe evidence room 
(R 197). The witness did not know whether the wheels and tires were 
later taken from the evidence room (R 198). He did not see "P'll l" 
again until after it had been painted blue and was being used by 
accused and others (R 198,199). · 

Staff' Sergeant Wi JJ fam G. Quinn (Sergeant Major of the Provost 
Marshal Section) testified that the blue winterized jeep was used for 
official purposes by·personnel in the section in the same manner as 

'1PM l!1 had been used (R 245., 246). He gave Ascoli permission to puce 
the wheels and tires in the evidence room and saw them there several 
times afterward (R 246). The 'Wheels and tires were in the evid8llCe 
room on or about J.k March 1947 but were not there at the time of trial 
(R 247). . 

Private First Class McCabe, registration clerk, testified that it 
was customary for the accused, as Deputy Provost llarshal., to sign 
several vehicle registration cards in advance or.. their issuance (R 224). 
On 6 March 1947 accused gave the witness a bill of sale bearing :Kr. 
c.tark 1s name and the witness typed the necessary registration forms 
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without receiving any special instructions fro~ the accused (R 222,223). 
He also cancelled the registration on the Pontiac (R 223). Accused did 
not request him to leave any numbers off the registration certificate 
and he did not know why he left them off (R 225) • He did not inspect 
the vehicle being registered (R 227). 

Several witnesses testified that jeeps in the Rome Area other than 
military police or provost marshal jeeps had wheels With white stripes 
on the rims (R 193,235,238,240,242). · 

Several officers testified that accused's character and military 
record was good (R 180,191,218,220,258,260,261,262). 

6. Accused was found gullty of embezzlement as denounced in 18 
u.s.c. 183 (Chg I, Spec 1). The evidence shows that accused who, in 
the course of his duties as Assistant Provost Marshal in Rome had 
acquired the use and possession of a motor vehicle described as"PM 1~ 
subsequently altered the appearance and structure of the vehicle, and 
registered it in his and his wife I s names using motor numbers belonging 
to another vehicle. The finding of gullty of Specification l, Charge I, 
is supported by the evidence. Accused was, however, previously tried 
for embezzlement of the same vehicle on 28 and 29 April 1947, by a duly 
constituted court-ms.rtial wider a specification alleging that the accused 
did "in or about February 1947, feloniously embezzle by fraudulently con
verting to his own use and benefit one one-quarter ton motor vehicle oear-
ing marking Rome Area MT0USA. PM 1 of the value of more than fifty dollars 

· * * * the property of the United States of America entrusted to him by 
the United States of America," in violation of Article of War ·93. He 
was found guilty of the Specification except the words ".feloniously 
embezzle by fraudulently converting" and "of the United States of America," 
substituting therefor respectively the words "fraudulently convert" and 
"of a person or persons unknown," and not guilty of the Charge but guilty 
of a violation of Article of 'iiar 96. He was sentenced to be reprimanded 
anj to pay a fine of $1500.00. The reviewing authority disapproved the 
se~tence and ordered a rehearing before another court. It is apparent 
that the offense of YThich he was found guilty in the first instance_ vras 
one necessarily included in that charged, and under the circumstances 
of the case, an offense less than that of embezzler.ient. 

In the instant case accused was found. guilty of a violation of 
18 u.s.c. 183 which provides as follows: 

"183 (Criminal Code., section 97) Embezzlement by internal revenue 
officer. 

II A,..., ' -•,f officer ,connected with, or employed in, the Internal 
Re;~nue Service of the United States, and aey assistant of such 
of... icer., who shall :mbezzle or wrcngfully convert to his own use 
any money or other property of the United.States and any officer 
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or the United States, or acy assistant of such officer, who 
shall embezzle. or wrongf~ convert to his own use a.ey money 
or property·which may have come into his possession or under 
his control in the execution of such o.rtice or employment, or 
under color or claim or authority.as such officer or assistant, 
whether the same shall be the money or property of the United 
States or or some other person or party, shall., where the of:f'ense 
is not otherwise punishable by" some statute of the United States, 
be .fined not more than the yal,ue of the money and property thus 
embezzled or converted., or imprisoned not more than ten years., or 
both. (Feb. 3, 1879; ch. 42, 20 Stat. 280; Mar. 4, 1909., ch. 321.,
fr. 97; 35 Stat. 1106. ) 11 . • 

·The offense thus denounced is embezzlement (Hoback v. U.S., 284 F. 530., 
532; Hubbard v. U.S • ., 79 F 2d 850,852,854). 

Although embezzlement as set .forth in sectio~ 183, supra., applies 
solely to officers of the United States and their assistants this .. 
factor and the lack of requirement of value in section·l83, do no~ ..\ · 
alter its identity .from the offense of embezzlement as denounc~~ 
Article or War 93. It may be. seen., therefore, that accused_.c6uld not 
again be round guilty of the offense of which he was acqtf{tted and so 
much or the finding of gullty- of Sp~ification 1., Charge I., as involves 
a .finding o.f guilty of embezzlement is a nullity. 

Paragraph 89, Manual for Courts-11.a.rtial, 1928, provides, however., 
that if convicted of the offense origfoaJJ;y charged on a rehearing aithough 
he bad been acquitted of that offense at the first trial but convicted or 
a lesser included offense, the conviction in the rehearing ma.7 be valid 
as far as concerns the conviction of such le3ser included of:f'ense. The 
.findings 1n th-- rehearing constitute embezzlement because the acts upon 
which 'the t'ind:fngs aze predicated are found~ be in violation of Section 
183., Title 16, United States Code. It .follows then that only so much 
or the .finding of gu.ilty- of Specification 1, Charge I, as excludes the 
element that the acts were in violation of the Code is sustained by" the 
record ot trial. The o.ttense which re~dns attE.r the exclUBion., ~., 

·that accused did, at the time and pl.a.ca alleged,; by" fraud wrong~· 
convert to his own use the property alleged, l1l1ch came into his possessioD 
and under his control under the circumstances alleged., is identical, to 
the offense of which he was found guilty- at the .first trial, and is sup-
ported by" the record of trial. -· · 

7. It is to be noted that even if the o.ttense of which the accused 
was f0Ul1d guilt,- at the first trial is treated as embezzlement, the 
sentence imposable aolely' b7 virt1.•e of the findings of guilty of Specifi
cat1on 1, Charge I, would not be affected. If the find:fng of guilty at 
the first trial waa one of embezzlemBnt, then it was proper to order the 
rehearing on a ·charge o! ambezzlement and a finding or· guilty thereOA · 
WOUld, in our opinion, be su.sta.ina.ble; however, because of the l:imitation 
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prescribed by .Article or War 5.~ with respect to sentences on rehear
ing, the sentence imposed by virtue of the second trial on the basis 
of a finding of guilty of embezzlement alone could not exceed that 
imposed by virtue of the first trial. 

8. Specification 2 of Charge I., alleging the offense of statutory 
perjury- (see sec 231., Title 18., USC (1940 ed),; sec. 125., U.S. Crim.inal 
Code),.states in substance that the acc~sed falsely testified to an 
investigating officer that he placed on "PM 1• five tires am tubes 
which he had purchased from Lawrence R. Clark. The evidence of the 
falsity of accused's test.iJnocy is based largely on the inference that 
accused, having converted •PM 1 11 ., also converted the tires that were on 
it at the time of the conversion. Evidence was also adduced that the 
wheels on 11 PM 1 11 had white rim stripes before they were painted and that 
the painted wheels before the court showed traces of similar stripes; 
however., the probativ:e value of this evidence is greatly modified by' 
the evidence that jeeps with white r.iJn stripes on the wheels were not 
uncommon in the Rome Area and further weakened by' the apparent discrepancy 
as to the color of the wheels on 11 PM .111 {whether green or light tan) 
when they were before the court as evidence. The accused., in his un
swrorn statement, contended that he placed on 11 PM 1 11 the wheels and tires 
purchased from Clark. Accused's statement might in itself be entiUed 
to little weight but it is corroborated in several respects. Clark 
testified that he sold five wheels and tires to the accuSt:1d; Gentili 
testified that he assisted the accused to move five wheels and tires 
into a storage space in accused's quarters,; .lscoll testi.t'ied that he 
removed five wheels and tires from •PM 1 11 and left them in the evidence 
room at headquarters; and Sergeant -.1U1ml testified that he had knowledge 
of the tires being left there by Ascoli and that they were still there 
on 14 March 1947. The several defense witnesses were obviously friendly 
to the accused but their testimoey was not directly rebutted or otherwise 
shown to be umrortby of belier. We are disposed, therefore., to accept 
their testimoey as true and to give considerable weight tot.he evidence 
of the defense as to the issue involved. 

It is unnecessary for us to determine whether this case falls within 
the rule followed by some courts that circumstantial evidence alone· will 
not support a conviction of perjury (see Allen v. U.S.; 194 Fed 664, 39 
LR.A. (NS) 385, 15 .ALR 634). It is sufficient to point out that the prosecu
tion's evidence as a whole is wholly lacking 1n that positive and direct 
testimony normally require-' to support findings of guilty of perj'nry. 
The inference of guilt arising from the prosecution's evidence is far 
from convincing in the light of the positive evidence of the defense. 
Considering the lack of evidence for the prosecution and the weight of 
the evidence for the defense., we are bnp1lled to the conclusion that 
the evidence fails to prove accused's gi.ilt of Specification 2 of Charge
I beyond a reasonable doubt. 
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9. Specification 3 of Charge II (false official statement under 
oath) is somewhat inartfully phrased but was apparently designed to 
charge ·that accused falsely stated to Colonel Middleton that, in sub
stance, the Clark jeep cras turned in to Ordnance with more equipment 
on it than was on "PM 111 as it was retained or at the t:iJne of the alleged 
conversion by the accused. 

The evidence shows.that accused in his statement to Colonel Middleton 
first told of his purchase of the Clark jeep and of it being turned in 
to Ordnam e. He next stated that he had in his possession an unidentified 
jeep that had been turned over to him by Captain Fisher. In the following 
sentence he stated: 

"I felt that due to the fact that the larger portion of the 
equipment [on PM !J had been placed there by me and to the 
fact that a jeep with more equipment /Jhe Clark jeei/ had been 
turned into Ordnance that there would be nothing wrong and 
there would be l~ss trouble retaining the jeep in my possession 
which I did. 11 

At this point in the interrogation it is not altogether clear whether 
accused meant that the Clark jeep had more equipment than 11 PM 111 when 
he received "PM 1" from Fisher or when "PM 1·1 was finally converted.· 
The i'ormer appears more likely as accused had just referred to his 
acquisition of 11 PM l" from Captain Fisher. accused, however, subsequently 
clarified the ambiguity in response to a question by the Inspector General, 
as follows: 

"Q~ Did you realize when you substituted another jeep for the 
one you purchased that you could be accused of larceny of 
government property? 

A. No sir, I did not because Ordnance received a jeep with 
just as much or more equipment as this jeep when I received it. 11 

(Underscoring· supplied) 

In the light of the foregoing, it appears that accused's statement 
was to the substance arrl effect that the Clark jeep had as much or more 
equipment on it when it was turned in to Ordnance as "PM 1 11 had on it 
when the accused received it from captain Fisher, and not, as was alleged 
in the Specification., that. the Clark jeep had more equipment on it than 
"PM 111 had at the time it was converted. 

It is well established that, in perjury cases, the matter sworn to 
must be proved substantially as alleged, and a material variance in 
this regard is fatal (48 c.J. 888; Wbarton•s Criminal Law, Vol. 2 (12th 
Ed), sec 1579). \'his principle is as applicable to false official state-

· ment cases as to perjury cases. 
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The mentioned variance between the allegation and proof in this 
case is, in our opinion, material and fatal. It was incumbent on the 
prosecution to show that accused made the statement alleged with respect 
to the condition of "PM 111 at the time he converted it. To prove that 
his statement in fact referred to the condition o:t "PM l" at a considerably 

•earlier period manifestly does not meet the requirement o:t proof, partic
ularly- as it appears that the condition o:t equipment on 11 PM l" was changed 
substantially during the period it was in accused's possession. It is, 
therefore, the opinion or the Board of Review that the evidence is in-; 
sufficient to support the firu:Jjng~ of guilty as to Specification 3 o:t 
Charge II. 

Assuming that there was no variance and without deciding the issue 
on the basis of the following colIIIll8nts, it seems appropriate to observe. 
that the Board o:t Review entertains soim doubt whether the evidence shows 
that accused's statement was made with intent t.o deceive. such intent 
is a necessary- element of the of!ense charged. It should be noted that 
accused did not definitely state to the investigating officer what equip
ment was on the C.1.ar!C jeep but did refer to it as a II jeep bo~" and that 
he made .no comment when the Inspector General described it as a nstripped• 
jeep. On the other hand, accused told what equipment he had caused to : 
be placed on 11PM 1•, and the interrogation as a whole proceeded on the 
basis that 11PM l" was a. full,y equipped and operating vehicle.at the time 
it was converted. The subject of wheels and tires was not mentioned. 
It is also to be noted that accused's allegedly .talse statement to the 
ef'fect that the Clark jeep had 11more11 equipment on it than "PM 111 was 
almost 1mmed:ia.tely modified by his use o.t the words •as much or more" 

- instead of "more. 11 . Accused's supposedly false statement., when read in 
connection with his testimony as a whole, appears to be more of an 
argument or self.:serving opinion than a statement of particularized 
fact and might.well be considered to fall within the category of those 
absolvatory reckless or incomplete statements that are not ordinarily 
regarded as forming the basis for a prosecution for perjury or one of 
its associated offenses (see 48 C.J. 830). That the accused freely 
admitted the principal fact concerning the commission of the offense 
Uilier investigation belies to some extent az:i;y attempt on his part to 
deceive the investigating officer with respect to a relatively- immaterial 
matter. · 

10~ When the court convenod on the morning of l July 1947, the 
defense counsel., Lieutenant Colonel Wellen, moved £or a continuance of 
one week. He stated tbat it was not until 27 June that h& had been 
advised that 11 I would proba~ be the special defense counsel in this 
case.• He further stated that the one day he had ha.d an opportunity to 
work on the case was insufficient time in which to prepare a case of th:B 
nature. A conttnuance until .3 July- was granted. Upon reconvening on. 
3 July the de.tense counsel moved for a cont1rn,ance until 8 July- 1947, 
stating that., due to the law involved in the c·ase., • I am not prepared 
to.defend the accused at this time.• The court denied his motion for a 
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further continuance but stated that, "in fairness to the accused the 
court wishes to remind the counsel or the fact, of which they are 
probab~ cognizant, that at a.ey time during the procedure which will 
follow if they feel that the material rights of the accused are· being 
jeopardized in the direct or cross-examination or witnesses or in 
matters of legal discussion, that the court will again ente~tain a 
motion for a continuance." During the session on 4 July the defense 
counsel renewed his motion for a further continuance on the ground that 
he bad not talked to the new witnesses for the defense and had pot had 
an opportunity to fully acquaint himself' with the facts or the case. 
His motion.was denied by the court. At'l645 hours on 5 July, defense 
counsel asked for a recess until the following morning, stating that 
!Captain Anderson is in bad shape p}vsical.ly and is completely worn 
out." The court adjourned until 1030 hours, 6 July 1947. On reconvening, 
a medical or!icer who had examined.; accused at the court's request, testi
fied that "he showed evidence 0£ having been under mental and peysical 
stress over a period of about a week. I felt that his condition was 
not of a serious enough nature that a night I s sleep would not remedy. 11 

He further testified that he felt that accused's condition would not 
be aggravated if the trial continued. A motion by the defense counsel 
for a recess until 7. July was denied. 

8 The right to prepare tor trial is fundamental. To deny this right 
is to deey a fair trial. 11 (CM 324240, Blossomgame). In the instant case 
the offenses upon which accused was tried were based upon his alleged 
conduct in converting a vehicle which vra.s 1ri the care and control or , 
·the Government, and his alleged conduct 'in connection with investigations 
concerning the conversion. Except as to the conversion or the vehicle 
which accused substant~ admitted in his urunvorn statement to the 
court and for which, apparently, there was no defense on the merits, 
the defense counsel presented an extremely able defense. Accused gained 
an outright acquittal as to three of' the of!enses charged andj as to two 
of' the otlier of.tenses upon which conviction was had, mat'ters pertaining 
thereto presented by-the defense were persuasive or the conclusion of' 
the Board, that these f'indings or guilty are not supported by the record 
of' trial. It would thus appear that further delay in the trial o£ this 
case would not have resulted in a more favorable outcome to accused. 

ll. The defense submitted several challenges .f'or cause and motions 
to strike, none of which require discussion in this opinion except as _ . 
previous~ herein indicated. '• 

12. In view of our opinion that the record of trial is legally- in
sufficient to S11pport the findings of guilty of' Specii'ication 2 of -
Charge I and Specification .3 or Cbargo. II, the sustainable sentence in 
this case must be based on the remaining findings or gullty of wrongful 
conversion unde~ Specification 1 of' Charge I. The sentence must be one 
which might have been approved by the reviewing authority on disapproval 
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of the excessive portion of the sentence adjudged at the second trial, 
that is, one that is included in_ the sentence as imposed by the court 
and one that the court might have imposed (see par 87b, (p 76), MCM, 
1928). Thus, had the reviewing authority disapproved-the dismissal as 
a clearly excessive portion of the second sentence, he might have 
approved, as an included portion of the total forfeiture imposed, a 
lump sum forfeiture of $1S00.00 (see par 87£, (p 77), MCM, 1928). A. 
lump sum forfeiture is authorized in officer cases (SPJGW 1945/2858; 
CM 323769, Ross). The question is then presented whether a sentence 
to pay a·1umpsum forfeiture of $1500.00 is in excess of or more severe, 
within the meaning of Article of War 5o½, than a sentence to pay a fine 
of $1500.00. It is to be noted parenthentically that the conclusion in 
CM 313847, Beezley, 63 BR 307, to the effect that a sentence to pay a 
fine does not include a sentence to pay a forfeiture and may-not be so 
mitigated is not controll'i.ng as to this case. The Beezley case involved 
a change by the reviewing authority in the species or general nature of 
the sentence imposed by the court, that is, from a fine to a forfeiture; 
whereas, in this case, no change is contemplated in the species or 
general nature of the sentence adjudged on rehearing and the fine imposed 
by the first court is pertinent to our consideration only to the extent 
that it ms.y limit the severity of the sustainable sentence. 

As stated in the Beezley case, the principle difference between a 
fine and a forfeiture is that the fonner imposes a pecuniary liability 
in general, not necessarily.affecting pay, which may be collected by the 
government in the way it collects other debts due it; whereas a forfeiture 
deprives an accused of his right to receive an amount of his pay to which 
he would otherwise be entitled and is of no force or effect after the 
entitlement to pay ceases (also see Winthrop's Military Law and Precedents, 
2d Ed, 1920 Reprint, p. 427; Par 125, TM 27-255; SPJGA 1943/16000). A. 
fine may be recovered by stoppage of pay (SPJGW 1945/2858; par 13, C 3, 
9 Oct 1947, AR 35-1800; SPJGW 1945/7550) on the principle of the right 
of set-off (see SPJGL 1945/4495). As both a forfeiture and fine are in 
effect recoverable from pay, the only substantial difference between 
the effects of the two penalties lies in the fact that a fine is a 
general obligation which continues after entitlement to pay ceases. 
It follows that, other things being equal, a sentence to a lwnp sum for-. 
feiture is not a more severe penalty than a sentence to pay a lump sum 
fine of the same amount and, therefore, that a sentence in this case 
that the accused pay a forfeiture of $1500 is legally sustainable. 

13. Records of the Army show that this ma.:rried officer was born 
at Sadler, Texas, on 20 December 1916. He was eraduated from the 
Whitesboro, Texas High School in 1935 and enlisted in the Regular A:nrry 
on 2 July 1935. He served continuously and, having attained the grade 
of staff sergeant, was appointed a warrant officer (Junior Grade) 
(Regular Army) on 15 May 1942. On 25 June 1942 he was commissioned a 
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second lieutenant. He was promoted to first lieutenant on 26 November 
1942 and to captain on 21 November 1944. On 27 December 1946 he was 
avrarded the A~· Commendation Ribbon for meritorious service in the 
Mediterranean Theater from 21 January 1946 to 30 November 1946. No 
previous disciplinary action is indicated. His efficiency reports show 
three adjectival ratings of superior and thirteen of excellent. 

14. The court was legally constituted and had jurisdiction of the 
accused and, except as otherwise indicated, of the offenses. Except 
as herein irrlicated, no errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally insufficient to 
support the findings of guilty of Specification 2 of Additional Charge 
I and Specification 3 of Additional Charge II and Additional Charge II, 
and legally sufficient to support only so much of the findings of guilty 
of Specification l of Additional Charge I, as involves finding that 
accused did, at the time and place alleged., by fraud wrongfully convert 
to his own use the property alleged which came into his possession and 
under his control under the circumstances alleged., and legally sufficient 
to support only so much of the sentence as provides that accused forfeit 
Fifteen Hundred. Dollars ($1500.00) of his pay. 

~5'M~--.4--~~;_,-~_..;...;..·_____,Judge Advocate 
I . 

(Dissent) , Judge Advocate -~--------------
~~~ (~1...,./ "._, t.. '.) , Judge Advoeate-1-1-,~..:..-....;;.;;.;;.~---
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D.C.(362) 
19 MAR 1948

JAGV CM 326853 

U N I T E D S T A T E S ) ROME Ali.EA MTOUSA. 
) 

v. ) Trial by G.C.M., convened at 
) Rome, Italy, 1,3-8 July 1947. 

captain KENNETH C. ANDERSON ) Dismissal and total forfeitures. 
(0-1285872), Corps of Military ) 

) .Police. 

DISSENTING OPINION BY 
01B.lUEN, Judge Ad!ocate 

l. It is stated in paragraph 6 of the foregoing opinion that 
the Specification of which the accused was found guilty on rehearing 
and which purported to be pleaded as a violation of section 97 of the 
u. s. Criminal Code is in fact the offense of embezzlement as denounced 
by Article of War 93. It is further stated, in substance, that the 
accused may not legally be found guilty of embezzlement as denounced 
by Article of War 93 as he was acquitted of that offense at the first 
trial. It is concluded, however, that, as the accused was found guilty 
at the first trial of a iesser and included offense of embezzlement, a 
finding of guilty of so much of the findings on rehearing as involves that 
lesser and included offense may be sustained. My point of difference 
with my colleagues lies in the fact that the undefined lesser and in
cluded offense which they consider legally sustainable as the result of 
the rehearing includes all the elements of embezzlement and, lacking only 
the reference to section 97, supra, is in the precise words of the Speci
fication under which the accused was tried and found guilty on rehearing 
and which, according to the Hoback and Hubbard cases,Jupra, constitutes 
a charge of embezzlement. In this connection, it sho d be observed that 
paragraph 6 of the majority opinion holds in effect that the inclusion 
by the plead.er of a reference to section 97, supra, in the Specification 
on which the accused was tried on rehearing did not change the identity 
of the offense and that it remained embezzlement as denounced by Article 
of War 93. The reference to the code section was mere surplusage in the 
first instance. It would seem to follow tthat exclusion of a reference 
to section 97, ~, from the finding of guilty on rehearing does not 

·change the identity of the offense and that it, too, remains embezzle
ment, that is, the identical offense of which, according to the opinion, 
the accused was found not guilty at tli.e first trial. If that is correct, 
then manifestly accused's plea of former jeopardy should be ~ustained. · 
(See as to application of the test of identity of offenses in determining 
questions of double jeopardy: Morey v. Commonwealth, 108 Mass. 433; 
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Ex parte Rhi.~elander, ll Fed Supp 298; list of Col v. Buckley, 128 F 
2d 17, Gaviene v. U.S., 220 U.S. 388; CM 2ll260, Grochowialc, 10 BR 43,li8). 

2. On consideration of the substance of the findings of the court 
at the f~rst trial i.~ the lieht of the Hoback and Hubbard cases, supra, 
(also see Moore v. U.S., 160 Q.S. 268, Grin v. Shi~e, 187 U.S. 18ITanct 
tne numerous opinions of this office defining embezzlement (CM 317327, 

· Nash, 66 BR 277, 310; C!.1 262750, Splain, 4 BR (ETO) 197; CM 258071, 
!lliodes, 4 BR (EI'O) 391), and as intimated in parabTaph 7 of the opinion, 
it is my view that the finding of the first court may reasonably be 
considered a finding of guilty of embezzlement and that, therefore, 
the finding of guilty on rehearine is.sustainable. That is, I believe, 
the substantive effect of the opinion of the majority members and with 

. such a conclusion I would not feel impelled to dissent. I do not con
cur, however, with so much of the opinion as may imply that the offense 
which the majority members find legally sustainable is not embezzlement 
or that the accused may legally be found guilty of that offense if, as 
indicated by the opinion, the finding of the court at the first ·trial 
was in fact an acquittal of embezzlement. 

3. I concur with the views of the majority membern except as 
indicated in the foregoing paragraphs. 

Judge Advocate. 
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JAGH CM 326853 1st Ind 

JA.GO, Dept. of the army, l'fashington 25, n.c. MAR 2 5 19,ffl 

TO: The Secretary of the A.nay 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted here,ri.th for your action the record cf trial and the 
opinion of the Board of R,eview in the case of Captain Kenneth C. 
Anderson (0-1285872), Corps of Military Police. 

2. Upon trial (rehearing) by general court-martial this officer 
was found guilty of embezzlement as denounced in Section 183, Title 
18, United States Code (Additional Charge I, Spec 1), of statutory per
jury (Additional Charge I, Spec 2), and of false swearing (Additional 
Charge II, Spec 3), in violation of Article of War 96. No evidence 
of previous convictions was introduced. He was sentenced to be dis
missed the service and to forfeit all pay and allowances due or to 
become due. The reviewing authority approved the sentence and for- -
warded the record of trial for action under Article of \Yar 48. 

3. A. summary of the evidence may be found in the accompaeying 
opinion of the Board of Review. The Board of Review, one member concurring 
in the result but differing in his reasons for the result, is of the 
opinion that the record of trial is legally insufficient to support the 
findings of guilty of Specification 2, Additional Charge I (perjury), 
and Specification 3, Additional Charge II (false swearing), legally suf
ficient to support only so much of the finding of guilty of Specifica
tion 1, Additional Charge I (embezzlement) as involves a finding of 
guilty of wrongful conversion by fraud, in violation of Article of War 
96, and legally sufficient to support only so much of the sentence as 
involves a sentence to forteit $1500 •._00 pay. I concur in that opinion. 

Accused was assistant Provost Marshal, Rome Area, MTOUSA., and as 
such had the use of a one-quarter ton vehicle which was design.a ted as 
11 PM 1. 11 During the first part of 1947 he purchased a jeep from L. R. 
Clark, a civilian. This jeep had been stolen from Clark and stripped. 
It was recovered by the military police and impounded. Inadvertently 
the Clark jeep, after accused had purchased it and while it was im
pounded, was turned in to Ordnance. Accused was unable to recover it.. 
He then decided that inasmuch as the Government had acquired a jeep from 
him he would use "PM 1. 11 When he first acquired "PM l" for use in his 
official duties he had added to it a substantial amount of equipment 
which he had acquired by barter. After the loss of the Clark jeep he 
took ttPM 111 to a body builder and bad extensive alterations made on it. 
At the time he took the jeep to the body builder he had the wheels 
removed and placed int.he evj,dence room in the military police building, 
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and subsequently purchased a set of vmeels from Clark vmich were 
placed on 11PM l. 11 After the vehicle had been altered he registered 
it in his own and in his wife's name, using the motor number of the 
Clark jeep. 

Accused was originally tried on the_following Chafge and Specifi-
cation: . · 

Charge: Violation of the 93rd Article of War. 

Specification: In that Captain Kenneth C. Anderson Headquarters· 
Rome Area Eediterranean Theatre of Operations United States 
Arrrry did at Rome Italy in or about February 1947 feloniously 
embezzle by fraudulently converting to his mm use and benefit 
one o~e quarter ton motor vehicle bearing marking Rome Area 
MTOUSA PM l of the value of more than fifty dollars but less 
than one thousand dollars the property of the United States 
of Americ~ entrusted to him by the United States of America. 

The court made the following findings: "Guilty, except the words 
'feloniously embezzle by fraudulently converting' and 1of the United 
States of America' substituting therefor respectively the words, 1fraud
ulently convert I and I of a person or persons unknown 1 ; of the excepted 
-words, Not Guilty; of the substituted words, Guilty. Of the Charge: 
Not Gullty, but Guilty of a violation of the 96th Article of War•11 He 
was sentenced to pay the United States.a fine of i1500.oo. The review
ing authority disapproved the sentence and ordered a rehearing. The 
offense charged in Specification 1, Additional Charge I (rehearing) 
was similar to that of which he was found guilty on the original trial, 
with an additional allegation of violation of 18 United States Code 
183 (embezzlement). So much of the finding of guilty of Specification 
l, .Additional Charge I, µ.s involves the additional allegation must f-all 
(AV! 50-}). 

In the course of an investigation accused ,stated under oath to the 
investigating officer that he had placed on 11PM 111 five tires and tubes 
which he had purchased from Clark. It was alleged that this statement 
was false (Additional Charge~, Spec 2). The evidence in support of the 
finding of guilty was circ-wnstantial and was based on.the fact that the 
wheels found on 11 PM iu after its conversion by accused were, before being 
repainted by the body builder, of the same color as the wheels on the 
11PM 1 11 prior to its conversion. Other evidence showed, however, that 
jeeps with wheels painted in the same manner as those of 11 PM 111 prior 
to its conversion were quite common in the Rome Area at the. time. Clark 
testified that he sold five tires and wheels to accused. There is direct 
evidence that five tires and tubes were removed from nPM 111 at the body 
maker 1 s shop and that they we·re placed in the evidence room of accus.ed' s 
organization. It is apparent that the prosecution's evidence in the 
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case is not of such quality as will support an inference of guilt. 

Accused in a sworn statement to Lieutenant Colonel Middleton., the 
Inspector General., Rome Area., Ml'0USA.., stated: . "I felt that due to the 
fact that the larger portion of the equipment {_on PM fl had been placed 
there by me arrl 'to the fact that a jeep with more equipment /J,he Clark 
jeei/ had been turned in to Ordnance that there would be nothing wrong 
and there would be less trouble retaining the jeep in my possession 
which I did. 11 From this statement it was alleged that accused falsely 
stated to Lieutenant Colonel Middleton tha:t, in substance., the Clark 
jeep was turned in to Ordnance with more equipment on it than was on 
"PM.l" as it was retained or at the time of the alleged conversion by 
the accused (Additional Charge II., Spec 3). The false statement charged 
varies from the statement upon which it is based. From the words used 
°b'J accused it could be inferred that he stated that the Clark jeep when 
turned in to Ordnance had more equipment on it than •PM 111 v,hen be first 
acquired the latter. In any event there is ambiguity in the words ased. 
This ambiguity was later clarified by accused in the course of his state
ment to Lieutenant Colonel Middleton when he declared "* .* * Ordnance . 
received a jeep /Jbe Clark jeeF7 with just as much or more equipment as 
this jeep (PM 1) when I received it." i7ith this clarification the state
ment actua..lcy" made by accused differed., therefore., from the statement 
attributed to him. Since there was evidence that., subsequent to his 
acquisition of •PM 111 and prior to his conversion of it., ac_cused added 
considerable equipment to it., it may be seen that the statement actually 
made by accused was not proven to be false. The variance between the 
allegation and the proof as to the offense charged renders the finding 
of guilty of the offense a nullity. 

The legal findings of guilty do not sustain the sentence. The 
only finding of guilty which WJ.y be approved., wrongful conversion by 
fraud., in violation of Article of -irar 96., ·was the basis for the sen
tence adjudged against accused in the first trial. The sentence in 
this case may not., therefore., exceed the sentence imposed at the first 
trial. The first sentence adjudged was to be reprimanded and to pay 
the United States a fine of $1500. It follows that only so much of the 
sentence on rehearing., dismissal and total for.f'eitures., as involves a 
forfeiture of $1500.00 is legally authorized {AW So½). 

4. The accused was born at Sadler., Texas., on 20 December 1916., 
and is married. He was graduated from the Whitesboro., 'Texas High 
School in 1935 and enlisted in the Regular Army on 2 July 1935. He 
served continubusly and., having attained the grade of staff sergeant., 
was appointed a warrant officer (µnior grade) (Regular Arnzy') on 15 May 
1942. On 25 June 1942 he was commissioned a second lieutenant. He 
was promoted to first lieutenant on'26 November 1942 and to captain 
on 21 November 1944. On 27 December 1946 he was awarded the Army Com
mendation Ribbon for meritorious service in the Mediterranean Theater 

from 21 January 1946 to JO November 1946. No previous disciplinary-
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action is indicated. His efficiency reports show three adjectival 
ratings of superior and thirteen of excellent. 

5. I recommend that the findings of guilty of Specification 2, 
Additional Charge I, and Specification 3, Additional Charge II, be 
disapproved; that so much'of the finding of guilty of Specification 1, 
Additional Charge I, be disapproved as involves a finding of violation 
of 18 USC 183 (embezzlement), and that only so much of the sentence be 
approved as involves forfeiture of fifteen hundred dollars ($1500.00) 
pay. 

Under the provisions of paragraph 104, MCM, 1928, there may not 
be adjudged against an enlisted man in a sentence which does not include 
dishonorable discharge, a lump sum forfeiture :1-n excess of two-thirds 
of his pay for· one month. While the cited paragraph is applicable only 
to enlisted men, the policy considerations which resulted in the pro
hibition apply equally well to an officer who is not under a sentence 
to dismissal. I therefore recommend that the sentence as approved be 
commuted to a reprimand and forfeiture of $250.00 pay and that the 
sentence as thus commuted be carried into execution. 

6. Inclosed is a form of action designed to carry the foregoing 
recommendation into effect, should such recommendation meet with your 
approval. , 

• 

l 

2 Incls TH0MA.S H. GREEN 
l. Record of trial Major General 
2. Form of action The Judge Advocate General 

( GCMO 83, 29 March "'..948) • 
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DEPARTUENI' OF THE AJillY 
In the Office of The Judge Advocate General (369) 

Washington 25, D.c. 

6 MAY 1S48JAGH C1J 323368 

UNITED STATES ) UNITED STATES CONSTABUIJ..RY 
) 

v. ) Trial by G.C.M., convened at 
) Bad Cannstatt, Germany, 6 May 

Captain VINCENT F. COCHP.ANE ) 1947. Dismissal, total for
(0-450426), IIe.:i.dquarters and ) feitures and confinement for 
J!eadqua::--ters Troop, 71st ) twenty (20) years. 
Constab'.12.ary S;ua:iron, ,\PO 154. 

OPINION of the BOA..'!fil OF REVIDi 
HOTTENSTEIN, LYNCH and BRACK, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the follO?ting Charge and Specification: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Captain Vincent F. Cochrane, Headquarters 
and "Headquarters Troop, 71st Constabulary Squadron, A.PO 154, 
US Army, did, at Schwabisch Hall, Germany, on or about 25 
March 1947, vlith malice aforethought, willfully, deliberately, 
feloniously, unlawfully, and with premeditation kill one 
Private Roy L. Konrad, Headquarters and Headquarters Troop, 
71st Constabulary Squadron, APO 154, US Anrry, a human being, 
by shooting him in the head with a 7.65 pistol, make unknown. 

He pleaded not guilty to, and was found guilty of, the Charge and Specifi
cation. Evidence of one previous conviction was introduced. ae was sen
tenced to be dismissed the service, to forfeit all pay and allowances due 
or to become due, and to be confined at hard labor for the term of his 
natural life. The reviewing authority approved the sentence but reduced 
the period of confinement to twenty years, and forwarded the record of 
trial for action under Article of War 48. 

3. The 3oard of Review adopts the statement of evidence and lavf 
contained in the review of the United States Constabulary Judge Advocate, 
dated 29 lfay 1947, with following additional comments: 

Included1-n.th the record of trial. is a letter dated 15 Nay 1947, signed 
by Nelson H. Holden, Captain, Field Artillery, Assistant Defense Counsel, 

http:Included1-n.th


(370) 

addressed to the Commanding General, United States Constabulary, request
ing a rehearing on the basis of five inclosed statements. He further 
states that: 

112. It is u.trlerstood by the defense and the accused that 
these statements do not constitute new evidence. It is felt, 
hovlever, that their importance warrant a re-hearing as the defense 
counsel did not bring out these points, the reason is unknown, in 
the interest of the accused." 

Four of the mentioned inclosures, signed respectively by First Lieutenant 
Peter J. Koeniger, Second Lieutenant Theodore 11. Edginton, First Lieutenant 
James c. Rogers, and Captain Stanley c. Tyrrell, indicate that the accused, 
on the night of the offense, drank a considerable quantity of intoxicating 
liquor at an officers club and, about one hour prior to the shooting, was 
drunk to the extent that he was boisterous, quarrelsome and staggering. 
The affidavit of Captain Roy M:. Gramling discloses, in substance, that he 
interviewed accused shortly after the commission of the alleged offense 
and that accused, because of drunkenness, could not talk coherently or 
stand without swaying, that accused fell asleep during the interview and 
could not be aroused without difficulty. 

The reason for requesting a rehearing in this case is somewhat obscure 
as it is not expressly claimed that the evidence is legally insufficient 
to support the findings or that errors or irregularities occurred dur:i,.ng 
the trial. Further, assuming that a reviewing or confirming authority 
might disapprove the findings and sentence and order a rehearing on the 
basis of newly discovered evidence (see CM 315477, Wisniewki; CM 274516, 
Phillipp, 47 :sR 199,207); it is to be noted that the additional. evidence 
here submitted, having been available to the accused at the time of trial 
and being merely cwuulative to and corroborative of evidence already 
adduced at the ~ial, may not be considered, as newly discovered evidence 
(Clark's Crim Proo. (2d Ed) p 587; 12 C.J.S. 1227). It is further to be 
noted that the mentioned letter admits that the statements accompanying 
it do not constitute rum evidence. We conclude, therefore, that a rehear
ing waa not requested, and is not justified, on the basis of insufficiency 
of evidence, error or irregularity during the trial, or newly discovered 
evidence. 

Implicit in the mentioned letter is the contention or suggestion by 
the assistant defense counsel· that the defense counsel was remiss in the 
performance of his duties because he failed to introduce the additional 
evidence as to accused's drunkemess. The issue, so far as drunkenness 
was CS)ncerned, was not Jter~ whether accused was drunk, .f'or that was 
substant~ admitted, but, instead, whether he was so drunk as not to 
be able to entertain malice when the offense· was committed. In this con
nection, the defense called two eyewitnesses of the homicide who testified 
fully as to accused's drunkenness at that time, and it had previously been 
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stipulated that accused consumed approximately thirty ounces of whiskey 
during the preceding four and one-half' hours. That evidence, together ld.h 
the other evidence adduced, presented a very complete picture of accused's 
insobriety and his ability to entertain a general intent at the time of' 
the shooting. The additional evidence set forth in the mentioned state
ments discloses nothing more as to accused's ability- to entertain malice 
when the offense occurred. It is, therefore, merely cumulative as to 
drunkenness am of no appreciable probative value on the ultimate isSlle 
of ability to entertain general intent. Under these circumstances, it 
does not appear that defense counsel could have accomplished any- useful 
purpose by presenting the mentioned evidence. His failure to do so 
manifestly did not influence the outcome of trial. It follows that dis
approval of the .findings and sentence and ordering a rehearing is not 
warranted by reason of any incompetency or lack of' diligence on the part 
of' the defense counsel. The additional evidence is, of' course, pertinent 
for clemency consideration. 

4. Records of the Army' shmr that accused is twenty-nine years of' age 
and married. He was born at Cuyahoga Falls, Ohio, and attended high 
school for two years at Kent, Ohio. He enli,:3ted in the Regular Arrrry on 
26 August 1937, was ordered to active duty as a second lieutenant, Arrey-
of the United States, on 1 October 1941, and was promoted to first lieu
tenant on 18 July 1942 and to captain on 1 November 194.5. He served in 
Europe in combat and was awarded the Silver Star Medal, Bronze star with 
Oak Leaf Cluster, and Purple Heart Medal with three Oak Leaf Clusters. 
He has one previous conviction for unlawfully carrying aild discharging 
a weapon on 29 August 1946. For the period from 7 October 1941 to .3l 
December 1946 his efficiency has been rated as excellent except for three 
entries o.f' very satisfactory covering a period or rive am one-half' months 
in 1943. 

5. The Board has considered numerous communications requesting clem
ency for the accused, together with letters in accused's behalf' .from 
Honorabl.e '!falter B. Huber, Honorable Frances P. Bolton, and Honorable 
Robert Crosser, House of Representatives; and oral presentation by Honor
able John s. Cooper, United States Senate, and oral and written representa
tion by the Legal·Committee, Joint Veterans' Commission or Cuyahoga County, 
Ohio. 

6. 1he court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed. The Board of Review is of the opin
ion that the record of' trial is legally sufficient to support the findings 
and sentence as modified by the reviewing authority and to warrant confirma
tion thereof. A sentence to death or imprisonment for life is mandatory 
upon a conviction of a violation of Article o.f' War 92. The reviewing 
authority was authorized to reduce the period of confinement to 20 years. 

Judge A.dvocate 

Judge Advocate 

Judge Advocate 
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JAGH CM 323368 1st Ind 

JAGO, Department of the Army, Washington 25, n.c. MAY 121948 
TO: The Secretary of the Army 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review 1n the case of Captain Vincent F. Cochrane 
(0-45O426), Headquarters and Headquarters Troop, 71st Constabulary Squadron,
APO 154. 

2. -Upon trial by general court-martial. this off:i:'cer was found 
guilty of murder, 1n violation of Article of War 92. He was sentemed 
to be dismissed the service, to forfeit all pay and allowances due or . 
to become due, and to be confined at bard labor. for the term of his 
natural 111'e. The reviewing autmrity approved the sentence, but reduced 
the period'oi' confinement to twenty years, and forwarded the record of 
trial for action un:ier Article of War 48. 

3. · A summary of the evideme may be fOUin in the review of the 
Staff Judge Advocate which was adopted, with certain additions noted, 
in the accompaeying opinion of the Board of' Review. The Board of Review 
is of' the opinion that the record of trial is legally sufficient to 
support the findings of guilt;r am. the sentence as mod11'ied by the 
reviewing authority, am. to warrant confirmation of' the sentence. I 
concur 1n th.at opinion. 

Late 1n the evening of 25 }.£arch 1947, the accused entered a restaurant. 
at Scmrabisch Hall, Germacy, With the deceased, Private Roy L. Konrad. 
The accused was so drunk that he staggered and swayed. Several other. 
enlisted men were present in the restaurant and some of them engaged in 
a noisy disturbance. The accused, for no apparent reason, pointed his 
pistol at one of the men and pulled the trigger but the pistol failed 
to discharge. Shortly afterward, the accused, apparently. in an attempt 
to gain_ the attention or or to frighten the enlisted men by firing over 
their heads, discharged his pistol four times. Three of the shots passed 
over their heads but the fourth struck the deceased in the head, causing 
his death. The accused said something to the effect that he ·had not 
intended to hit the deceased and gave instructions that medical assistance 
be called. He then left the restaurant,, threw his pistol in a canal, 
and was proceeding toward his home when apprehended. 

· The evidence does not d1scl9se acy animosity on the part of the 
accused toward the deceased and it appears that accused was quite drunk. 
It does not appear, however, that the accused was so drunk as not to be 
able to comprehend the inherently lethal nature or his act and entertain 
the malice requisite to Jmll'der. 
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4. Although it did not appear at the ti.me of trial that accused 
was insane, ha was subsequently., at the request of my office., given a 
complete mental examination by a board of medical officers. The report 
or examination shows that accused was mentally' responsible for his acts 
at the time of commission of the offense and possessed sufficient mental 
cape.city to cooperate in his own defense. 

5. Records of the A:nrv shOW" that accused is twenty-nine years of 
age and married. He was born at Cuyahoga Falls., Ohio., an:i attended high 
school for two years at Kent., Ohio. He enlisted in the Regular Army on 
26 August 1937, was ordered to active duty as a second lieutenant., Arrey 
of the United States, on 1 O::tober 1941, and was promoted to first 
lieutenant on 18 July 1942 and to captain on 1, November 1945. He served 
in Europe in combat and was awarded the Silver Star Medal, the Bronze 
Star Medal with one Oak Leaf Cluster, and the Purple Heart Medal with 
three Qa.k Leaf Clusters. He has one previous conviction for unlawfully 
carrying am discharging a weapon on 29 August 1946. For the period 
from 7 October 1941 to 31 December 1946 his efficiency- has been rated as 
excellent except for three entries of very satisfactory covering a period 
of five and one-half months in 194J. 

·6. Consideration has been given to communications in behalf of the 
accused submitted by the following persons: The accused's wife, mother 
and father; Honorable Walter B. Huber., Honorable Frances P. Bolton, and 
Honorable Robert Crosser., Members of Congress; Honorable Blake c. Cook., 
Judge, Court o:f Common Pleas, Portage County, Ohio; Honorable Alf c. 
Lovell, Mayor of Kent., Ohio; Mrs. Elsie Shindle; :Mr. L. P. Stiver; Yr. 
Joseph c. Siegferth; Mr. Russell J. otto; Mrs. Blanche Moore; Mr. Charles 
A.. Homing; Miss Stella Cousins; :Mr. A. J. Spangler; Mrs. Alice Mott; 
Mrs. Britton s. Johnson; Mr. Frank c. Hull. Also, an application .for 
clemency was presented to the Board of Review by Honorable Johns. Cooper., 
United States Senate, and oral and written presentations on behalf or. 
accused were made by the Legal Committee., Jo~t Veterans' Commission, 
Cuyahoga County, Ohio. 

' 7. I reconnne~ that the sentence as modified by the reviewing 
authority be confirmed and carried into execution, and that a United 
States Disciplinary- Barracks be designated as the place of confinement. 

8. Inclosed is a form of action designed to carry.the above recom
mendations into effect, should such recommendations meet with your approval. 

Cll 323J68 lLl_ciL~ 
2 Incls ~SH. GREEN 

1 Record of trial Major General . 
The Judge .Advocate General2 Form of action · 

---------------·- ---------------------
(381:0 118J ). Jn'1C 1049) • 
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DEPARTMENT OF THE ARMY 

In the Of!ice of The Judge Advocate General 
Washington, D. c. 

CM .324272, 4 MAR 1948 

UNITED STATES ) EIGHTH APJD. .. ) 

v. ) Trial by G.C.Y. convened 
) at Yokohama, Japan, 14 

Colonel EDWARD J. MtTRRAY ) April to 29 Mey 1947. Dis
(0-166.578); Headquarters ) · missal, total forfeitures 
Far East Connnand, APO 500. ) and confinEl'Jlent for eight 

(8) years. 

. OPINION of the BOARD OF mvIEW 
LIPSCOMB, JOHNSON AND .ACKROYD, Judge Advocates' 

l. The record of trial in the case of the above-named officer has 
been examined by the Board of Review an:i the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges an:i Specifications: 

CHARG& I: Violation of the 95th Article of War. 

Specification: In that Colonel Edward J. Murray, Headquarters, 
Far East Command, APO 500, having been assigned as custodial 
Officer for Headquarters, Eighth United States Arnr:y, of the 
United States Vaults, Bank of Japan, did, on or about 20 
:March 1946, at or in the vicinity of Tokyo, Honshu, Japan, 
wrongfu~, .knowing4"., willfully and without proper authority 
appropriate to his own use about Five Hundred (500) diamonds., 
of a value of about Two Hundred Thousand Dollars ($200.,000.00), 
property in the custody of- the United States, charged to him 
as Custodial Officer, Headquarters Eighth United States Arrrry, 
to be held for the United States. 

CHARGE II: Violation of the 96th Article or War. 

Specification l: In that Colonel Edward J. Murra,-, Headquarters, 
Far East Comnand, APO 500, did, at or in the vicinity of 
Tokyo, ·Honshu, Japan, on or aQout 20 March 1946, wrong.tu~ 
appropriate to his own use the following property in the 
custody of the United States, v:l;z, about Five H'lll'ldred (500) 
diamonds, of the value of about Two Hundred Thousand Dollars 
($200,000.00). 

' 
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Specification 2: In that Colonel Edward J. Murray, Headquarters, 
Far East Command, APO 500, did, at. or in the vicinity of 

· Tokyo, Honshu, Japan, on or about 19 January 1947, wrongfully 
appropriate to his own use the follo,ving propert; in the 
custody of the United States, viz, about Four (4) diamonds, 
of the value of about Ten Thousand Dollars ($10,000.00). 

Specification 3: In that Colonel Edward J. Murray, Headquarters, 
Far East Command, APO 500, did, at or in the vicinity of 
San Francisco, California, United States of America, on or 
about 4 April 1946, without proper authority, wrong.fully, 
lmow:l.ngly and will.fully introduce into the United States, 
without paying custcxns duty thereon, about Five Hundred 
(500) diamonds, of a value of about Two Hundred Thousand 
Dollars ($200,000.00). 

Specification 4: In that Colonel Edward J. Murray, Headquarters, 
Far East Comand, APO 500, did, at or in the vicinity of San 
Francisco, California, United States of .America, on or about 
J February 1947, wrongfully, lmowingly and willfully execute 
a United States Custans Declaration which he then and there 
well knew to be false in that he failed to schedule in said 
United States Customs Declaration Four (4) diamonds, of a 
value of about Ten Thousand Dollars ($10,000.00), llhich ha 
then and there introduced into the United States. 

Specification 5: In that Colonel Edward J. Murray, Headquarters, 
Far East Command, APO 500., did, at or in the vicinity of 
San Francisco, California., United States of America, on or 
about 3 February 1947, 1fithout proper authority, wrong.t'ulzy., 
kno'Wingly and wi~ introduce into the United States., 
without paying customs duty thereon, about Four (4) diamonds, 
of a value of about Ten Thousand Dollars {$10,000.00). 

Accused pleaded not guilty to all Charges and Specifications. He was 
found guilty of all Charges and Specifications except that the amounts 
involved in the Specification, Charge I., and Specifications land 3, 
Charge II, were reduced fran $200,000 to $84,000 and in Specifications 
2, 4, and 5, Charge II, fran $10,000 to $8,000. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to become due, and to 
be confined at hard labor for ten years. The reviewing authority 
approved the sentence, reduced the period of confinement to eight years, 
designated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, as the place of confinement, and forwarded the record of trial 
pursuant to Article of War 48• 

.3• Summary- of Evidence for ~e Prcsecution 

Shortly after the occupation of Japan, the Eighth United States Arm1 
was directed to seize all stocks of diamonds held or controlled by the 
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Japanese Government (R. 177, .347-8). Thereafter,cn 21 November 1945 
accused was designated by Letter Orders of the Eighth Army as "officer 
in charge of f'our vaults of the Bank of Japan, Tokyo, used as deposi
tories by- U~ S. 'Forces for certain seized enemy property" a.-id charged 
with acom.plete and undivided responsibility for eve:cything pertaining to 
the vaults and their contents as of' 0800, 22 November 1945" (R. 14, Ex.2). 

In February 1946, a representative of' the General Accounting Of.f'ice 
made an audit of the Bank of Japan, including aan investigation of' the 
activities B.!ld records * * * of the custodian ot the vault" (R. 100). 
The auditor found that the vaults contained a great variety of precious 
stones, including a large quantity of diamonds in two wooden boxes 
(R. 100). These diamonds had been removed fran their original containers 
at accused's direction in connection with an inventory. Instead ot 
returning the diamonds to their original wrappings., the wrappings nre 
discarded llith a resulting loss of identity of 01'Ilership of., or notations 
concerning, the individual stones (101, 104, lll-llJ). The diamonds 
were carried on the custodian's records as 2.3,700 carats in bulk (R. 114). 
There was no accounting as to the number., types., or classifications ot 
these diamonds. The on~ records were four 11 ~-ina sheets dated 
between 1 and 5 November 1945, which was prior to the time the accused 
assmed his custodial duties (R. 101, 114-6). These ~-in sheets 
wre inecmplete and they- did not shaw the source of all the diamonds. 
In addit.ion, the diamonds on hand were greatly in· excess of those shown 
on the ta~-in sheets (R. 115-116). So far as the auditor could recal.l, 
no diamonds ware listed on tally-in sheets after accused became custodian 
(R. 117). The auditor told accused that the lack of a proper accounting 
system was unfair to the accused .and to the Supreme Camnander of the 
Allied Powers • .Accused replied that it would be almost impossible to 
make an accounting of' the diam_onds and that •it would take more than two 
years to do it.• (R. 102) ·The auditor further found that accused was 
•understaffed•; that he had no one capable ot establishing a system ot 
diamond accountability; and he accordingly rec0111D.ended that diamond 
experts be called in tor that purpose (101, 106). 

In keeping wi.th, this recamnendation, tw:o experts nre sent .from the 
Smithsonian Institute, Washington, D. c., "to classify and evaluate dia
mol:lds and other gems held by the Custodian in the Bank of Japan.a They 
wre assisted b.r .tour Japanese. Work was conmenced on .3 June 1946 and 
eanpleted on 25 October 1946 (R. 77). The diamonds wre appraised 
according to (1) size, (2) color, (.3) quality, and (4) cut (R. 78). 
Complete accounta))iliV ns established for all diamonds on hand,which 
811i.ounted ·to over 250,000 carats (R. 82) • 

Prior to the arrival of the diamond experts, accused was relieved ' 
as custodian on 22 March 1946, and returned to the United States on 
tamporar,y duty (R. 14, Ex. 3). Upon his return to Japan, he ns again 
desiinated. (8 J~ 1946) as custodian (R. 15, Ex. 4). He held that 
assigDment until he ns relieved on 17 Januar;y 1947 prior to bis return 
to the United States tor reassignment (R. 15, 16, Ex 5). 

-.3-
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U on his a ·val at San Francisco aboard the SS Westminis~r 
Viet~ on .3 Fe~ry 1947, accused was met by four Customs 0.t'.ficials 
and one Criminal Investigation Division Agent. The Customs Officials 

· had received confidential information that accused might "have illegally 
introduced certain diamonds into the United States on his previous 
return .from Japan." Uader nonnal circmstances, of.ricers returning to 

· the United States are not required to file individual baggage declarations, 
but because o.f the afore-mentioned confidential in.t'onnation, declarations 
1191'8 required fran each of the 22 of.ricers aboard the SS Wes'tminister 
Victory (R. 16). 

The baggage declaration which was filed by accused listed articles 
amounting to $153 (Ex 8, R. 39). During its preparation, accused was 
told to declare all items, regardless of -..nether they were purchases or 
gifts (R. 23). Upon its completion, ·he was asked if his declaration. 
represented all the articles he had acquired abroad, and his anner 'W'a8 
"yes.~ (R. 16.) 'While undressing preliminary to being searched, 
accused removed a paper packet .from the watch pocket of his trousers 
and placed it on the bunk in front of the Customs .Agent. Upon exami
nation, it was found to contain two large stones and two small stones 
l'lhich accused identified as diamonds (R. 17). Accused admitted that these 
four diamonds nre not listed on his baggage declaration (R. 17). Accused 
was then advised "of his const:i. tutional rights" and was taken to the 
office of the Supervising Customs Agent where he was .further examined and 
~s written, sworn statement obtained (R. 18-19). 

In this statement, accused explained that he 11acqnired11 the afore
mentioned four stones as "war loot in Japan" about the end of November 
or the ·nrst of 12,ecember 1945; that •they nre stones captured .fran the 
Japanese and If.!/ took some ot them"; that at that time he was in charge 
o.f the Eighth Army vaults in the Bank of Japan a:t Tokyo; that he brought 
an unknown number ot stones to the United States 'When he arrived on 4 
April 1946; that three or four ot these were sold and that he still had. 
the residue; that he would "guess" the total value of the stones he 
brought in to be "maybe $25.,000•; that he did not obtain the gems .from 
the Eighth Army vaults; and when asked where he did acquire .them, he 
replied, "That's a question I can•t answer." He did not know whether 
he intended to dispose of these diamonds when he acquired than.,but he 
stated that "it was not rny intention to offer the stones as a lot.• He 
knew that it was illegal "to smuggle things in" and when asked 'What 
pranpted him to take these stones., he answered: 

"Just a chance to make some quick money and the .feeling that 
soldiers are entitled to a little loot. That's not a · 
legitimate feeling I kn01r. 11 (Pros .Ex 9, R. 35-38.) 

Supplementing his written statement, accused stated that when he 
had previous~ brought a quantity o! diamonds to the United States on 
the SS Marine Robinson.,4 April 1946., he had made a Custons declaration, 
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but had not listed the dianonds thereon (R. Z'!, 56). He then took the 
agents to a vault where these diamonds had been deposited and the diamonds 
found there 1n:1re seized by the Custans Agents (R. 56, 24, 74). 

· Accused also stated that he had sold 3 or 4 diamonds to 1htthew s. 
Black in San Francisco for $13,000 and llr. Black's check in this amount 
dated 9 ~ 1946, payable to Mrs. E.·J. Murray was received in evidence 
(R. 45, 71, Ex ll). Four diamonds 1f8re seized from Mr. Black bT Custom 
Officials on 7 February 1947 (R. 22) • 

. It was stipulated that Exhibit No. l consisted of the jeftla seized 
!ran accus~ by- u. S. Custans Agents at San Francisco on 3 February and 
trom. Mr. Black on 7 February 1947 (R. 22, 74-75). This exhibit was 
received in evidence {R. 28). It was further stipulated that Exhibit 
No. 1 contained 541 stones, at least 500 of which 1f8re diBmonds having 
a total value of. $92.,534.40, at New York wholesale prices as of June 1946 
(R. 91). The description, class, Dight, a:ai value of each diamond nre 
also stipulated. (R. 89-91). .lccording to these stipulations, the four 
diamonds fotjnd in accused I s possession on 3 Februar;y 1947 had a total 
value of $8,164.60; the four diamonds recoveredJ'rom M. S. Black had a 
total value of $17.,404.20; and t.he balance of the diamonds recovered 
from·accused had a total value ot $66,965.60 (R. 22., 75, 91). 

Accused was returned to Japan where he was .turther interrlned by
representatives of the Eighth J.rmy Inspector General's and Statt Judge 
.Advocate 1s Offices (R. 50). Accused's oral statements are sumnarized as 
follows: · · 

He was ass1.gned as custodian of the Eighth ArlrJ' vaults in the 
late Fall of 1945, relieved ab011t .A.pril 1946 1lhen he retunled to 
the United States on temporar;r duty-; came back to Japan in Allguat 
1946 and resmed his custodial duties until again relieved and 
returned to the Unitad States tor reaesipnent (R. 56). 

His duties as·custodian included receiving various valuable 
articles !ran tactical organizations of the United States and 
.Allied Powers in Japan. During th.e last part of 1945 and ear~ 
1946., the vaults 119re 1n a con£11sed condition because there was 
inadequate persODD.el to handle the volllll.e or gold, diamonds., and 
precious stones which waa being received. Diamonds nre received 
in bags and boxes and all he could. do was give a receipt'!or a -· 
b0% or a bag •said to contain diamonds" (R. 56). 

No one had an opportlmi.1:v" to take aey of these valuables out 
ot the bank o! Japan except himself and one other officer; they 
nre never checked when they lett and it 1r0Uld have been possible 
tor him to haw taken diamonds fran the build:ing without detection 
(R. 56). 

He outlined the developnenta upon his arrival at San Franciaco 
on .3 February 1947 and stated that his s~tements to the Custans 
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Officers 1Tere "perfectly voluntary" (R. 56). 'When asked where he 
had acquired the diamonds, 11 he stated that he did not buy the dia
monds, that he did not find them, that nq one had given them to 
him, that he had no idea who they belonged to, that if the diamonds 
now in the vaults of the Bank of Japan were captured enemy property., 
then the diamonds which he introduced into the United States were 
captured enemy property, but if the diamonds contained in the vaults 
of the Bank of Japan 'Were not captured enemy property, then the dia
monds he introduced into the United States were not" (R. 56). 

He had acquired all of the diamonds at one time, around Decem
ber 1945; he was the only one involved; the diamonds did not belong 
to any individual (R. 56-5?), they were not obtained by trading 111th 
the enemy and he never received any diamonds anywhere outside the 
Building of the. Bank of Japan (R. 6J) • 

He did not think that the diamonds which were seized by the 
Custans Agents could be identified by receipts in the Bank of 
Japan (R. 66-67). 

A director of Koeki Eidan testified that from 15 August until 
Decembe~_ 1944, the Japanese Government engaged in a diamond buying 
program through Koeki Eidan., a corporate agency of the Japanese govern
ment, and other agencies. Koeki Eid.an made its purchases through 
department stores in six cities and thereby acquired diamonds weighing 
a total of l6o.,OOO carats. Records or purchases were kept., but they 
were destroyed by fire in May 1945 (R. 181-194). · . 

On 18 October 1945, Koeki Eidan surrendered nine thermos jugs and 
one paper envelope containing diamonds weighing a total of 106.,000 carats. 
The transfer took place at the Mitsui Trust Company and 11 then the 
American soldiers took the diamonds and placed them in a truck or a jeep 
and took them to (the underground vaults of) the Bank ot Japan.• Receipts 
'Were requested but none were received (R. 118-120). Thereafter other 
di&nonds were surrendered from time -to time (R. 352). 

Seven diamonds in Exhibit No. l weighing 18.44 (R. 338,' 40t), 10.76 
(R. 203)., 8.09 (R. 305).,·6.26 (R. 205), 5.14 (R. 203), 4.72 (R. 247) and 
4.30 (R. 203) carats, respectively., were identified as having been pur
chased on behalf of Koeki Eidan in connection 'Wi. th the Japanese govern
ment diamond purchasing program. These identifications were made by 
examiners employed by Koeki Eidan and by appraisers employed in-depart
ment stores Which had acted as buying agencies. One of the diamonds 
identified was included in the four found in accused's possession on 
3 February 1947 (R. 22., 75, 90., 91., 305., 306)., and four were included 
in the diamonds that accused had brought to the United States in April 
1946 (R. 89., 90., 91., 202, 203, 205) and the other two ware among those 
seized frcm Mr. Black (R. 22., 75., 91., J/,J). 

Takeo Kume., a jeweler for 45 years and an importer of diamonds for 
20 years, testified that.he was employed as diamond appraiser for Koeki 
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Eidan tram August 1944 to March 1945 and during that period he recorded 
in a personal notebook the weight, width, depth, and purchase price of 
15 \lllUsual stones which W8N purchased by Koeki. Eidan (R. 200, 215., 225). 
He thereupon identified four diamonds in Exhibit l es being similar in 
night.,-width., depth, and price .to diainonds described in his notebook 
(R. 203, 205., 211-212, 227). He testified that it was very unusual to 
f'iDd fcur. stones of identical measurements in Japan and there was ·no 
doubt in his mind that the four stones he selected from Exhibit l nre 
the same ones described in his notebook as being purchased by Koeki 
Eidan (R. 22?~ 2.35). . . . . 

Hirozo Suzuki, a jenler for over 25 years, was employed as a 
diamond appraiser by the MatslJ1'a Department Store in connection with the 
Japanese government diamond buying program. He identified one of the 
diamonds in Exhibit l as the same stone he had purchased on Z7 October 
1944 from Koyo Fuminami. He also identified the purchase slip which 
.was prepared in connection 11:1. th this purchase (Ex. 16). The stoD8 was 
an emerald-cut, canary-yellow diamond llhichmade a deep impression 
because of its color and shape. He had.never handled an emerald cut 
diamond of the same weight and did not think there was ai other stone 
like 1 t in J~ an (R. 2.37-255). Mrs. Koyo Fuminami also identified the 
diamond in question as one she bought in Canada in 1929 and sold in 
October 1944 to the Matsuya Departlo,ent Store (R. 256-259). This diamond 
was one of the diamon:ls seized from Mr. Black· (R. 22., 75, 91). 

Brigadier General Patrick H. Tansay testified that he had been 
Civilian Property Custodian, SC.AP, since 9 March 1946; that when diamonds 
were delivered to the Bank of Japan vaults., they were tmder the Eighth 
Army custodian, that there was no way that military personnel could 
legitimately acquire Koeki Eidan diamonds., that there was no law against 
civilians having diamonds., that "large amounts of diamonds 11 nre turned· 
in after witness took office, that Colonel Murray was not authorized to 
take any diamonds fraq Japan to the Unitad States (R. 348, .354). . 

4. Summary 0£ Evidence for the Accused. 

By cross-examination of prosecution's witnesses, the following 
Elvidence was adduced: · 

(1) Accused's baggage declaration on 3 February- 1947 {Ex. 8) 
bears no notation of imposition of a duty or fine (R. 40). 

(2) That Tlb.en Koeki Eidan surrendered its diamonds to the 
Eighth Army on 18 October 1945., there nre many other diamonds in 
Japan llhich were not in custody of Koeld. Eidan {R. 181-194). 

(3) That it was not tmlairful for Allied Nationals in Japan 
to possess diamonds (R. 177., 349). · 

(4) That there was no Army record that the diamonds seized 
by the Customs Agents were ever in the custody of the United States 
or in the Eighth Army vaults (R. 85). 
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(5) The Arrrry records in the Bank of J~ an disclosed no short-
age of diamonds (R. 84). _ 

(6) Accused repeatedly told Customs Agents that the diamonds 
did not come from Eighth Anny vaults and everyone present was 
satisfied at that time with hr.I answer (R. 48). 

(7) That nothing in the Customs investigation developed that 
the diamonds had been charged to accused as Custodian of Vaults (R. 47). 

{8) That accused cooperated with Custans authorities to the 
"Nth degree" except as to recalling where he obtained the stones 
(R. 49). 

(9) That accused was not offered an opportunity to amend his 
baggage declaration. (R. 122-3). . 

The defense introduced copies of orders authorizing am directing 
accused to proceed to the United States in March 1946 and January 1947 
{Def Ex. l, 2, and 3, R. 386-388). 

Three Japanese, who were experienced in weighing diamonds, testified, 
that they had visited the Eighth Army' vaults in the Bank of Japan and had 
found diamonds there llhich weighed 4.30, 4.68, 4.72, 5.15 and lD.77 
carats, these being weights almost identical with four of the seven dia
monds identified by the prosecution's witnesses as having been purchased 
in connection with the Japanese Government Program and fomid in Exhibit l. 
None of these three witnesses measured the five diamonds they found at· 
the vaults nor did they observe or testify to their exact cut or color 
(R. 389-402). 

Three Army officers testified that accused's reputation among people . 
who knew him was good and that he was successf"ul in handling a difficult 
assignment at Iloilo, East of Panay- (R. 40:3-4). 

It was stipulated that Colonel James G. Devine, if present, ll'Ould. 
testify that he was assistant to accused from 6 November 1946 to 17 
Ja.nuary 1947 when he succeeded accused as Custodian of Eighth Army Vaults; 
that there was no dete:nnined shortage in the diamond account when he signed 
for the property in the vaults.; a?'ld that in his opinion accused was honest, 
sincere, and thoro~ (R. 405). 

Arte_r being advised of his rights as a 'Witness ac~used made an 
uns,rorn statement as follOW8: · I 

· . •I did. not take these diamonds from the Eight Army vau1ts 
in the Bank of Japan and so far as I know they were nenr . 
there. To the best ot my knoirledge they- were never in the 
ens~ ot the United States until they- nre delivered to cus-

. toms agents at San Francisco on 3 February 1947. The;r 'QN ~ 
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acquired at one time and I was the only person involved. I was 
not aware of their great value and kept them in nr:, room at the 
Dai Iti Hotel in a small cardboard calling-card box. When I 
went home on temporary duty in March, 1946, I carried the box 
in my pocket and after arrival gave it to my wife. We freely 
showed the stones to relatives, friends and visitors along 
with other souvenirs such as Samurai swords, pistol, potter,r, 
lacquer ware, wood cuts, etc. My wife became dubious as to 
the value of some of the stones and took them to Mr. Black, a 
diamond broker, for appraisal. He offered to b\cy- them at a 
price which astonished her by its .size. She refused to sell 
at the time, but some days later returned and sold .tour stones 
to him. I had been carrying several loose stones in my pocket, 
and .four of them I brought back with me when I returned to 
Japan in June, 1946. These are the four stones I gave to 
custans agents on board the West.minister Victory .) February 
1947. A few small stones llhich had been given to a friend 
were not available when I was at San Francisco in February, 194?, 
but be.fore being returned to Japan I, left instructions to deliver 
them to customs authorities. I understand -this has been done and 
therefore all stones which I had in my possession are n01r accounted 
.for. 11 (Def' Ex. '5, R. 4C17) 

5. Sufficiency of Proof' - Specification of Charge I and 
Specification l of Charge II. 

The accused was found guilty o.f the Specification of Charge I and 
Specification l of Charge II of the wrongful appropriation 20 March 1946, 
o.f 500 diamonds in the custody of the United States of' an established 
value of $84,000. Both specifications describe the same offense, but 
the specification of Charge I is alleged as a violation of .Article of War 
95, 'Whereas Speci.fication l, Charge n, is alleged as a violation o.f 
Article of War 96. In order to warrant the confirmation of these findings 
it is necessary that the evidence show beyond a reasonable doubt that the 
accused did, on or about 20 March 1946, wrongfully- and willtully 'l)propri
ate to his own use 500 diamonds which were then in the cus~ of' the 
United States. , 

The uncontroverted evidence shows that the accused ns appointed· 
on 21 November 1945 11of'f'icer in charge• of four vaults in the Bank o.t' 
Japan which were then being used as depositories for certain stized ene1t1 
property, including a large quantitr of diamonds. The ~-in sheets 
llhich purported to show the diamonds in the vaults at the t:ime of the 
accused's appoin'bnent qre incanplete and the diamonqs in the vaults 
were .t'ound to be greatly in excess ot the 23,,700 carats listed on the 
tally-in records. It appears that no diamonds nre listed on tal:cy'-in 
sheets after the accused became custodian and that the original wrappings· 
Which had accompari:l.ed the diamonds at the time o.f their deliveiy to the 
vaults, and 'Which might have shown the identity or the source of' their 

-9-

http:accompari:l.ed


(384) 

' 
011llership, had been destroyed. Upon the recomnendation of an auditor, 
an appraisal of the diamonds in the vaults was made between 3 June and 
25 October 1946, with the result that such diamonds were then reported 
as being in excess of 250,000 carats. 

A large quantity of diamonds deposited in the vaults of the Bank 
of Japan was shown to have been pirchased for the Government of Japan 
by Koeld. Eidan,· a Japanese government agency, through a number of local 
department stores. The evidence clearly shows that the accused was 
relieved of his duties as custodian at the bank vaults on 22 March 1946, 
and that he immediately thereafter returned to the United States bringing 
w.ith him over 500 p.iamonds. The accused stated that he had acquired all 
of these diamonds about De.camber 1945, which was approximately a month 
after he became custodian of the vaults. Although he denied that he had 
taken any of these diamonds from the vaults of. the Bank of Japan, he 
stated that ii' the diamonds in the Bank of Japan 'Were captured enemy 
property, then the diamonds introduced by him into the United States 
were als.o captured enemy property. He also stated that he had never 
received any diamonds anywhere outside of the Bank of Japan. When he was 
questioned as to 'Why he had taken the 500 diamonds, he replied: 

"Just a chance to make some quick money and the feeling 
that soldiers are entitled to a little loot. That's no~ a 
legitimate feeling, I know.a 

The above evidence shows beyond a reasonable doubt that the accused 
wrongfully acquired over 500 diamonds of a value of $92,534.40 while 
officer in charge of the vaults of the Bank of Japan, and that he admitted 
that he had not acquired them from trading with the enemy. Despite this 
evidence showing that the ac;cused had wrongfully acquired the property in 
question, it is essential to a confi:nnation of the court's findings of 
guilty, that the proof also established that the· 500 diamonds in question 
were in the custody of the United States. 

Highly relevant to the questiop of the custody of the diamonds are 
the statements of the accused. Although he denied that the diamonds 
were in the custody of the Unitec... States, it is not sho,m that he under
stood the meaning of the term. He admitted that the diamonds were 
captured enem;y property and that he had received them during the time 
when he was custodian of the vaults. By his further statement that he 
had not obtained the diamonds by trading with the enemy and that he had 
never received any diamonds anywhere outside the building of the Bank of 
Jap1;ID, he ~rrowed to one place the scene of his wrongful appropriation. 
Obviously, if he had never received any diamonds anywhere except in the 
Bank of Japan, it follows that he received the.~ there. It is equally 
obvious that the accused, as an officer of the Uni teci States A:rrrry and as 
custodian of the vaults of the Bank of Japan

1 
could not receive any- so

calle~-war loot or diamonds belonging to the enemy except in his 
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official cap!city, and that consequently any diamonds Which he received 
came automatically into the custody of the United States. (CM 324235 
Durant, and authorities therein cited,) The fact that he may have vi~ 
lated his trust by appropriating them to his 01l!l use without physically 
placing them in the vaults is immaterial. An agent cannot defeat a 
misappropriation by merely failing to place property in a designated 
receptacle. The custodianship of a principal is established the moment 
property designed for the principal reaches the agent I s fingers slippery
though they may be. ' · 

The principles of evidence require, however, that there shall be 
evidence, independent of the statements of the· accused, tending to 
establish that the alleged appropriation was probably committed. On 
this point the Manual for Courts-Martial states that: 

"An accused can not be convicted legally upon his 
unsupported confession. A court may not consider the con
fession of an accused as evidence against him unless there 
be in the record other evidence, either direct or circum
stantial, that the offense charged has probably been com
mitted; in other words, there must be evidence of the corpus 
delicti other· than the confession itself. 11 (M.C.M., 1928, 
par. ll4.) 

The evidence shows that at the time the accused was appointed as 
custodian at the vaults of the Bank of Japan, a great quantity of dia
monds had been surrendered by Koeki Eidan, and that after accused became 
custodian, other quantities were surrendered by the afore-named Japanese 
government agency. Although there are no records to identify these dia
monds or to show the accountability of the accused therefor, seven of the 
5Z7 diamonds received as Prosecution's Exhibit No. l nre identified as 
having been purchased in 1944 by Koeki. Eidan, and five of these seven· 
diamonds were· sh01m to have been recovered from accused. Of these seven 
identifications, two must be ~ected from our consideration. This is 
true because two of the identified diamonds were among the .four dianonds 
seized from Mr. Black, the jeweler in California -who purchased four 
unidentified diamonds fran the accused's wife, and because the four 
diamonds seized were not clearly sho1'll to have been the same diamonds 
which nre delivered by the accused's wi.fe to llr. Black. There remains, 
however, for consideration, clear evidence establishing that five of 
the diamonds surrendered by. the accused had been purchased by the Koeki 
Eidan, as an agency .for the Japanese governnent. In view of this fact, 
and the proof that a great quantity of diamonds had been surrendered by 
that Japanese governmental agency into the custody of the United States 
and placed in the vaults of the Bank of Japan, there is shown to exist 
a strong and reasonable probability, independent of any statement of the 
accused, that the five identified diamonds found in his possession in 
the United States were wrong.fully missing fran the vaults of the Bank 
of Japan and from the custody of the United States. 
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The justification and logic for such a conclusion was early 
recognized in English law. In the case of ~ v. Burton, Dears Cr. 
c. 282, the defendant was found coming out of a warehouse with pepper 
in his pockets. The pepper was of a sort similar to that on the next 
floor above in the warehouse, but it could not be sho1VI1 that any pepper 
was missing. In admitting this evidence, Maule., J., said: · 

IIIf a man go into the London docks sober without means of 
getting drunk, and comes out of one of the cellars very drunk., 
wherein are a million gallons of wine, I think that would be 
reasonable evidence that he had stolen some of the wine in that 
cellar, though you could not prove that an:, wine was stolen or 
any wine was missed. 11 (Quoted in Wigmore on Evidence, .3rd Ed., 
Vol l, p. 599.) 

The evidence in the instant case, similar to the evidence in the case 
quoted above, is thus sufficient, particularly when viewed in the light 
of accused's admissions, to establish that the five diamonds in qiestion 
had been wrongfully and unlald'ully removed from the custody of the United 
States. 

It follows that since the· five diamonds were part of a larger number 
of diamonds to l'lhich the accused had access and over which he had custody, 
and since they were also part of the .f'ive hundred and twenty-seven dia
monds found in his possession, all of which were admittedly' procured in 
the builc:1ing of the Bank of Japan, the court was warranted in conclud:mg 
that the accused had wrongfully taken the five hlllldred diamonds, as nll 
as the five identified diamonds. In CM .317.327, Durant Q6 BR 277, 306, .. 
the Board of Review in considering a similar problem, made the s~tament 
as follows: 

11* **Evidence of possession by accused of part of the property 
allegedly stolen, the circumstances indicating that such part 
was in fact stolen by her, coupled with proof that accused and 
her accomplices had access to it all, is a sufficient co?Tobora
tion of her confession· t..~at she and_her accomplices, acting 
together, had stolen the whole (CM 314092, Bishop; CM 257990, 
Mosser, 3 BR (ET0) 177, 185; CM 262039, Cochran, 4 BR (ET0) 
321, 322). -:l- {~ * 11 See also: CM 319591 Pogue, 68 BR .385 ·and 
CM 307143 Klingens;~,i th 60 BR 379, 1st Ind. . 

In view of the convincing character of the evidence, the Board of 
Review concludes that the evidence sustains bayonet a reason of doubt, 
the findings of guilty of the Specification' of Charge I and Specification 
1 of Charge II, and Charge I and II. . 

6. Sufficiency of Proof - Specification 2, Charge II 

Under Specification 2, Charge II, the accused was found guil-cyof 
having wrongfully appropriated on 19 January 1947 four diamonds in the 
custody of the United States. · 
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The four diamonds in question were taken from the accused on the 
occasion of his second retnrn trip to the lb:lited States on 3 February 
1947. One of the diamonds was identified as having been purchased for 
the Japanese Government by the Koeki Eidan and all the evidence as dis
cussed in paragraph 5 supa indicates that these four diamonds were in 
the custody of the United States and were appropriated by the accused 
as were the 500 diamonds. ' 

The only problem which the finding in question presents is ,'ihether 
the four diamonds were appropriated on or about the date alleged. On 
the one hand, the accused stated that all the diamonds surrendered by 
him had been taken by h:im on one occasion in December 1945, prior to 
his first return trip to the United States on 4 April 1946. He explained 
further that he had returned to Japan with the four diamonds leaving the 
five hundred odd diamonds in the United States, and thereafter returned 
to the United States with the four diamonds a second time. On the other 
hand, the evidence shows that he was released as custodian of the vaults 
on l? Ja.'lllary 194?, and that shortly ttareafter the four diamonds were 
found secreted upon his person on tne occasion of his re-entry into the 
United States. 

In view of these facts, and since the accused had by his own conduct 
separated the four diamonds fran the 500 diamonds and had taken the four 
diamonds from Japan near or about the date alleged, it was reasonable to 
allege the wrongful appropriation of the four dia.'llonds as a separate 
transaction and equally reasonable for the court to have found that the 
appropriation occurred, that is, was completed, on or about the date 
charged. · 

The purpose of stating the date of an offense in a specification is 
to assist in apprising the accused of the particular act in cµestion and 
to i'ix the time thereof for the purpose of the statute of limitations. 
It is believed that the specification under consideration meets these 
requirements, and that it alleged within a reasonable range the date of 
the actual misappropriation (ll.C.M., 1928, par 27). In CM 204~9, 
Flishcher, 8 BR 121, the Board of Review in considering the appropriateness 
of alleging an embezz'J.ement as occurring over a period of March 1, 1934, 
to about July 31, 1935, stated: 

"***The practice of charging embezzlement in the manner 
followed in the specµ:ication objected to has been approved 
by the Federal courts as well as by the Board 0£ Review on 
the ground that so long as the commission of the offense is 
laid within the statute of limitations the time 0£ the same is 
:immaterial, and it would be futile to require the pleader to 
allege a specific, definite time. Sec. 1564 (3), Dig. Ops. 
JAO, 1912-30, and authorities therein citad, including ~ 
v. United States, 160 u. s. 25s.n 

- 13 -



(388) 

Since it is reasonable to infer that the offense was comnitted on 
or about the alleged date, the Board of Review is of the opinion that 
the evidence sustained beyond .a reasonable doubt the findings of guilty 
of Specification 2 of Charge II, and Charge II. 

7·. Sufficiency of Proof - Specifications 3 and 5, Charge II. 

thder Specification 3, Charge II, the accused was fotmd guilty ot 
wrongfully and willfully introducing on 4 April 1946, five hundred 
diamonds of a value of $84,000 into the United States without paying 
customs duty thereon. Under Specification 5, Charge II, the accused 
was found guilty of committing the same offense on 3 February 1947 by 
introducing four diamonds of a value of $8,000 into the United States. 

Section 1593 (a), Title 17, United States Code, makes it an offense 
for anyone to smuggle or clandestinely introduce into the Unitad States, 
any merchandise which should have been invoiced. Section 1593 (c) pro
vides that in prosecutions for violations under this section, possession 
of such uninvoiced goods "shall be deemed evidence sufficient to authorize 
conviction, unless the .de.fend.ant shall explain the ·possession thereof to 
the satisfaction of the jury." 

"A person becomes guilty of smuggling by avoiding the first oppor
ttmity to make a declaration and pay the du-cy-." Rogers v. United States 
180 F_. 54, 58, 31 LRA {NS) 264. 

The facts in instant case are almost identical with those in the 
case of Newman v. ·united States (CCA NY 1921) Z76 F. 798, certiorari 
denied 258 U.s. 623. Newman was found guilty of Blluggling on the follow
ing .facts: After preparing his declaration, Newman was asked by a · 
Custans inspector whether he had declared. everything and he gave an 
affirmative reply. Two other Custcms officials asked similar questions 
and received like answers. He was then taken back to his cabin and 
searched. Thirteen tmdeclared. diamonds were found. concealed in .fountain 
pens and in a tube of toothpaste. The Circuit Court of Appeals held that -

11When, after repeated inquiry made on the pier, Newman persisted 
that he had nothing to declare, at a time when his written 
declaration had been made to Maxton, and. when he made no mention 
therein of these diamonds, the act of smuggling was canplete. 11 

The defense made no effort to. deny the facts relating to the intro
duction of diamonds into the United States as alleged, but strongly urged 

. that Public Law 633 passed by the 77th Congress (50 u.s.c. 001, 002) 
exempted military personnel from Cu.stans regulations and the acts of 
accused were therefore neither wrongful nor illegal-. · 

. Public Law 633 provides, in part, as follows: "Ullder such re~la
tions as the Secretaey of the Treasury- may prescribe, the personal and 
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household effects of an.,. person. in the service or the United States or 
of his famil3, or of any person evacuated u,; the United States unde:, 
OOT&rment orders, may be bro~ht into the United States or arr,- of its 
possessions pursuant to Government orders or instructions, without the 
payment of any duw or tax imposed upon or by reason of import.at.ion.• 

The following regulations were pranulgated by the Secreta:ey ot · 
Treasury- pursuant to the provisiOllS of section 1 of the act (Treasury 
Decision 50678)1 

Sec. 8.26b .FREE ENTRY OF 1£RSONAL AND•HOUSEHOU> EFFECTS OF 
CERTAIN CLASSES OF PERSONS IN THE SERVICE OF THE UNITED STATES, OF 
THKIR F.AMILIES, AND OF EVACUEES. . 

•(a) thdar Public Law 633, approved June 27, 19~., free entry' 
may be ·accorded to the personal and household effects of any person 
evacuated to the United States under Government orders and to the 
personal and household effects of any person in the service of the 
United States., or of his !~, which are forwarded to the United 

.States by reason of Govarrment instr.ictions regarding the move
ment ot the owner or the articles, whether or not the 01111er returns· 
to this country. · 

• (b) The act does not appl,: to articles imported for sale 
(Underscoring supplied), but the te:m •personal effects". as used 
therein is not confined to that cl.ass of articles described in the 
first provisions of paragraph 1798., Tariff Act of 1930, as amended 
(u.s.c. 1940 ed. sec_. 1201, ~r. 1798): nor is any period o! use, 
such as is prescribed by paragraph 1632, Tari.!£ .let o! 1930 (U.s.c. 
1940 ed. sec. 1201, par. 1632)., applicable to household effects 
entered under this act. 

n ( c) ill articles for which free entry is claimed ,mder the 
act shall be entered or 1li.thdrawn in .accordance 1rl.th the require
ments prescribed by the Tariff Act ot 1930. The Bureau has not 
prepared fo:nns of declarations or certificates to be filed in 
connection with such' entries or withd.rnals. Collectors of customs 
shall., theref'ore., accord !Ne entry" under the statute upon the pro
duction of satisfactory proof that the articles are entitled to the 
bane.tit thereof.· · 

•(d) Certified or other i.nToices shall not be required for 
articles accorded :tree entry" under the act.• 

The de.tense counsel called the attention of the court to Eighth 
Arrrry- Circular 314 dated 10 December 1945 which in turn referred to War 
Department letter., Fils AG 524, 13 August 1945, 013-S-~ 2J August 1945, 
subject "Processing of Baggage. 11 The Circular stated as follows i 

·- 15 - · 



(390) 

llConsiderable difficulty is being experienced with military 
personnel, particularly senior officers, with regard to customs 
regulations on entering the United States. Unless specifically 
exempted, personnel returning to the United States are subject 
to customs inspections." (Underscoring supplied.) 

• 
The War Department letter, referred to above, quotes the above-

mentioned Public Law 633 and outlines detailed instructions for the 
processing of baggage of military personnel returning to the United 
States. 

It should be noted that both Treasury Department and War Depar'bnent 
regulations specifically state that "articles acquired abroad for resale 
***are not entitled to duty free admission under the provisions of the 
Act cited above" (par ll,g_, YID letter and par, c of Treasury Decision 
;;0678, R 374) • 

Accused's statement that he acquired the diamonds because he thought 
he could make some quick money and his admitted sa1e of four diamonds for 
$13,000 clearly indicates that the stones were acquired for resale and 
nre not du-cy free under Public Law 633 and the regulations issued pur
suant thereto. 

Although paragraph 22 of the above-mentioned War Department letter 
states that "by mutual agreement between the -War Depanmnent and the Bureau 

.. of Customs, baggage * * * except for dutiable or restricted artiqles will 
not normally be submitted to further inspection by customs officers at 
United States ports;" and paragraph 31 thereof provides that baggage 
111rl.ll be released from customs at the United S~ates ports without further 
inspection, unless the customs official concerned*** has reason to 
believe that some special reason exists for examining a particular piece 
or lot of baggage", paragraph 33 authorizes port commanders to make spot 
inspections at any time. 

Paragraph 35 provides :for the withdrawal of the following items found 
in .baggage during inspections: · 

"b. · Captured materials trophies not accom.panied by a 
certificate of retention (as required by 12C (4) above). 

***·*****-1:·* 

"d. I~ms, the shipnent of which is prohibited or 
restricted by competent authority. n 

Paragraph YI states that "any i terns which are not deemed to be entitled 
. to duty free admission under Public Law 633 (see Par 11) will be turned over 
to the Customs Officials." 

- 16 -

http:111rl.ll


(391) 

The War Department letter also refers to ·war Departnent Circular 
155, Sec. VI, 26 May 1945, ·which authorizes military personnel to retain 
certain captured enemy material 11 in accordance with the instructions 
conta:rned herein." Pertinent portions of these instructions are quoted 
as .follows : 

' 

"lg,. It is not the intention of these instructions to permit 
the return of war trophies tor sale or barter in the United States. 
The return of snerAl o.f any similar item.s of enemy equipnent by 
an imividual under this regulation may be considered an indication 
of intent to tratfic in war trophies an:l can be cause for confis
cation of all such items shipped or. brought into the United States 
b;y the individual. II . . 

•4. * .* * trophies not prohibited * **must have a certifi
cate, signed by his superior officer***• '.Ole signed duplicate 
certificate will be takan up by * * * or the Customs Bureau * * *•• 

•8£. All captured enemy A.zTry material brought or shipped to 
the United States in 'Violation of the instructions contained herein 
will be seized by the CUstoma Bureau* * *·• 
It is apparent from. the above quotationa that milltar;r pers01lll81 

were not granted a blanket exemption fran Cus'l.onul regulations; that 
un:ler Public Law 6.33 and the regulations of the Treasur.r and Tar Depart
ments, militar,y personnel ware required to make Customs declarations 
and to pay duties on proper-cy- aC(Jlired abroad for resale; that inspeo
tie>M of baggage ware authorized both onneas·and at the port ot entr,, 
into the United States; and that articles discovered during such inspec
tions llhich nre not entitled to dut,- tree admission nre to be turned 
OTer to the Customs Officials. 

The Board of .Reviff is of the opinion that the record ot trial 
establishes beyond &nT reasonable doubt that the accused illegal.11' intro
duced diamonds into the tJDi ted States on the two occasions as alleged, in 
Tiolation of Section 159.3{a), Title 17, U. S. Coda and suataiiast.be firntings 
of guilty o! Speciticationa 3 and 5 of Char&e n, and Charge II. . 

8. Sutticieney of Proof - Specification 4, Charge n. 
· Under Speci!ieation 4, Cba~ge II, the accuaed na .found guilt7 ot 

haY1ng wrong:tuJ.q and willfullr executed a United States Customs Declara
tion on 3 February 1947, lrhen be knew it wu f'alae in ~the had .t_ailecl 
to schedule in bis declaration tour dilaonda at a value of SS,000 • 

. 
'fhe nide.noe show beyond question that the accused axecuted the · 

alleged declaration up0ll his entr," into the United States on 3 Ftbruarr 
1947, and that he failed to list thereon tour diamonds 'llbich he then had 
~ his person of a value of $8,000. For an officer to sake euch a 
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i'alse declaration., regardless of whether he was legally required to do 
so was conduct of a nature to bring discredit upon the military service. 
Th: findings of guilty of Specification 4., Charge II., and Charge II ~e 
clearly sustained. 

9. Pretrial Interview 

Vlhen the accused was retumed under guard to Japm in February 1947., 
he was interviewed by the Inspector General and a representative. fr.an, the, 
office of the Staff' Judge Advocate. At the beg:imrl.ng of this interview., 
the accused stated that nHe 110uld rather not say any-thing lfithout the 
advice of counsel." The Inspector General told him that he was not 
entitled to counsel in this -cype inve~tigation and that there wre certain 
questions· 'Which he would be required to answer. The Judge .Advocate' s 
representative told the accused that "he certainly had the right to retuse 

- to make a statement or answer questions which might tend to incriminate
him.,• but he could be required to answer qa.estions as to his name., rank., 
etc. Accused replied, "Well., I want to cooperate. I don't want to be 
obstinate. Suppose you ask me some questions.• (R. 59) .lccused there
upon answered various questions., but declined to ans-mar & question. con
ce:ming the exact source of the diamonds _found in his pos.sessi011 (R. 70). · 

It appears., therefore, that the accused af'ter first objecting to 
this interview willingly proceeded · 1l'ith it, but declined to reveal tho 
source of the diamonds found in his possession. In view of these facts 
and the rank and experience of the accused as an officer, the Board o~ 
Review is of the opinion that his substantial rights ftre not injurio115ly 
aff'ected by the interview• 

•lO. Appearance of Counsel and Matters Outside the .Record 

On 21 October 1947 Mr. BU?T Tracy Ansell of' the law firm of' Ansell · 
and Ansell presented a brief and oral argument to the Board of Review. 
Careful ·consideration has been given -to both argument and brie.t. In 
support .of his brief and oral argument, Mr. Ansell presented· two a!'fi
davits signed by llajor Ralph S. Johnson, the defense counsel .tor the 
accused, and one attidavit by Mr. Frederj.ck c. Taylor, the brother-in
law of the accused.. One of' the affidavits o!' Major Johnson tends to 
impeach the fairness of the court by accusing General Chase, the presi
dent of' the court, ot asking Brigadier General Patrick H. Tansey 1n a 
telephon~ conversation the following question: nrs there anything that 
your office can do to gather more evidence to help us get a conviction?" 

The second affidavit of Major Johnson and the affidavit of Mr. 
Taylor seek t<> attack the fairness of the trial judge advocate 1n his 
pretrial conferences lli th certain J apause expert -witnesses concerning 
their identification of certain diamonds ey quoting the Staff Judge 
.Advocate as having said, "I have certain~ had to snat them out and 
even · at that, ~ am not so sure about their standing up 'When they-"actuall.T 
appear as -witnesses." 

http:Frederj.ck
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AJJ a result of the filing of the above-described a.t'fidavits an 
investigation was conducted by Brigadier General Richard D. Tind!u ot 
the Inspector General's ·Departnent. During this investigation sirty
five 'Witnesses were interrogated concerning the matters in que~tion. 
This investigation shows that Major Johnson, the defense counsel 
disavows the more important part of his affidavit by denying that 
General Chase used the words •to help us get a conviction" al.though he 
insisted that General Chase "practically used those words.• All the 
persons who were present on the occasion 'When General Chase allegedly 
made the statement in question either denied that he made that statement 
or d4d not hear such. a statement made. Each of the witnesses who testi
fied as experts in identifying certain d;l.amonds rea!.f'inned their testi
mony and asserted that no pressure had ever been brought to bear upon 
them to testify in any particular manner. 

Fran a consideration of the entire investigation report concerning 
this case., it appe~s th.at the accusatiompresented in the affidavits 
previously described nre unwarranted and without substance. It further 
appears from the statements of many affiants., including every member of 
the court., that the accused was given a fair and impartial trial as 
required by law. 

ll. War Department records show that this officer is 56 years of age; 
married., and has one daughter. He finished two years of high school and 
five years of correspondence school. After serving three years as an 
enlisted man in the california National Guard., he was commissioned a 
Second Lieutenant 19 June 1916 and served on the Mexican Border. He has 
had continuous National Guard service since that time, receiving his 
pranotion to Colonel on 9 November 19']7. He was called to active duty 

· on 3 March 1941. He was awarded a Bronze Star Medal on Z"/ February 1945, 
a Silver Star Medal on 11 June 1945, and the Legion of Merit on 28 June 
1946. Prior to active Military duty., accused was employed (1924-1941) 
as a bridge engineer with the California Sta~ Highway- Department. 

12. The court was legally constituted and had jurisdiction over the 
accused and the subject matter of the offenses charged. No errors · 
injuriously" affecting the· substantial rights of the accused were committed·· 
during the trial. The Board of Review is of the opinion that the record . 
of trial is legally sufficient to support the findings of guilty and the 
sentence, and legally sufficient to warrant confinnation thereof. Dismissal 
is mandatory upon conviction of a violation of Article of War 95. 

ge .Advocate 
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JAGQ - CK ,'.324272 1st. Ind 
.~o\lH .

·1111·••., \ ·.~ 
,11\f,.-J. ·-·-

JADO, D$pt o.r the Army, Washington 25, D. c. 

TO: The Secretary" or tm ArtlJy' 

i. Pursuant. to Executive Order No. 9556, dated ~ 26, 1945, there 
are transmi.tted herewith for your action the record of trial and the 
opinion or tbe Board ot Rni.811' in the case of Colonel Edu.rd J. J.farrq 
(o-166578), Intantr,r. 

2. ~ trial by general court-martial this officer was found guilty
of the followiJJg offenses: 

a. Wrongful appropriation to his om use en 20 Karch 1946 ot 
about 500 diamands in the CU3tod1' ot tbe United States, of a value ot 
$84,000, intnllted to him as custodian ot the nults ot the Ban1c of Japan, 
in 'ri.olation ot Article: ot war 95 (Spec., Charge I); 

b. Wrongt'11 appropriation to his own UH, on 20 March 1946, of 
500 diamonds (same property- and nlue as 2a) in the custod;y ot the United 
States (Spec. l, Charge n); md A1m1Jar awrc,priation ot tour dimnoncla, 
on 19 Januar;y 1947, of a value ot $8,000, 1n Tiolation ot Article of War 
96 (Spec. 2, Charge II); 

c. llrong~ introdllcing 500 diamonds ot a value ot $84,000 
into the Uniwd St&tea llithout paying cuatana duties thereon, on 4 April 
1946, and ot repeaUng th1a ettense on 3 lebrua.r;y 1947, b7 the -.roz,.gfUl 
1ntroduct1cn or tour diamonds ot a Talue ot 18,000 1:nto the United States 
withoa:t pqing duv thereon, 1n violation ot Article ot War 96 (Specs. 3 
and 5, Charge II) J and 

d. ~ uacuting on 3 J'ebruar;y 1947 a United State• cutcas 
declaration llbich he knn to be .talle 1n that he kn81" that he had tailed to 
ached:u.le in that declaration .tour diamonds ot a T&lue o:t ts,ooo, ill Tiola-
tion o.t .Article o:t W'ar 96 (Spec. 4, Charge II). , · 

1ba accued was HJ?.t.D.ced to be diSllisaed the aenice, to forfeit all 
pay and allc,nnces due or to becCIDe due, aud to be _con.tined at. hard labor 
tor 10 yeara. 1'he Nrtn1ng authorit,y apprond the nntence, b11t. reduced 
the period ot confinement. to eight. 7eara. designated t.oe tbiW State, 
Diaciplinal"J' Barraclca, :rort Le&Ten11'0rth, Xanau. u the place ot cmtine
ant., cd tonrarded the record of trial pursuant to .lrticle ot 'War 48. 

3. .l 81all&r7 o:t nidenee ~ be found 1n the aCC<lllplUJ11Dg opin.ioD 
o:t the Board ot Rnin. I ccmcur in the opiDion ot the Board. ot Re'ri.n 
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that the record of trial iii legally ru.ficient to support the find1ngs 
ot· guiltu and leg~ sufi'icient to support the sentence and to warrant 
confirmation thereof. 

The record shows that on 21 NOTember 1945 the accused was appointed 
"officer in cbarge11 of four vaults in the Bank or Japan which wre then 
being U8ed as depositorias !or certain seized enemy- property", including 
a large quantity of diamonds. On 22 March 1946, the accused llaS re
lieved or his duties as custodian and returned to the United States on 
temporary- duty". On this first retu.m.trip be adm.itte~ brought onr 
500 diamonds 1dth him. Later, he returned to Japan and reslJXlled hi.a 
former position there. On 17 Janus.17 1947, he was relieved ot those 
duties and returned again to tbe United States. 

Upon his arrival at San Francisco on 3 Februazy 1947 he tiled a 
false baggage declaration. During the search or his, person and possession 
'Which 1'ollond., he surrendered to the customs ot.ticials tour diamonds o.t 
a value of $8,000. H• admitted that he had acquired those fru.r diamonds 
and the 500 additional diamonds llihile 1n Japan. He also stated that if 
the diamonds in tbe vaults of the Bank of Japan were capw.red enmq 
property, then the diamonds introduced b7 him into the United States wre 
also captured enemy property-. He further admitted that he bad nner re
ceived any diamODis anywhere outside the building of the Banlc of Japan. 
When asked 1n the course of a formal investigation 1lb.y he . had· taken the 
diamonds, he made the following statement under oaths 

"Just a chance to make sane quick money and the .feeling 
that soldiers are entitled to a little loot. That's not a 
legitimate .feeling, I know." 

Thi8 professed desire tor •quick J11011eyft is con-oborated b7 the tact that 
on 9 May 1946 he sold four diamonds through his ..Ue to a jeweler 1n 
San Francisco., for $131000. 

4. On 21 ·October 1947 lfr. Bllrr Tracy .Ansell o:t the law tirm. of 
Ansell & Ansell presented ·a brie.t and oral argument t.o the Board of 
RevieY. In support of his brief and oral argument, Mr. Ansell presented 
two affidavits signed b,- Major Ralphs. Johnston, the defense counsel tor 
the accused, and an affidavit b,- Mr. Frederick c. Taylor, a brotber-in
laW"-'>.t the accused. Later, certain other affidavits signed bT 1d:messes 
who testified dormg the trial nre presented. These affidavits tended 
to impeach the fairness of the court and the fairness o.t the trial judge 
advocate 1n the presentation o:t evidence. 

In Tin of the filing of the above-described at'fidavits, the 
Inspector General• s Department was requested to conduct an investigation 
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• 
in order to detennine the merit of the matter in question. The report 
of thl.s investigation shows that the allegations presented by the· &i'fi
davits were unwarranted and without substance. Statements of many 
af.t'iants including every mel!lber of the court and all the witnesses llho 
testified support the record of trial and the conclusion that the· 
accused was given a fair and impartial trial. 

Appropriate consideration has been given to a copy of a letter 
to United States Senator Shannan DOlfil81 !rom three citizens of Sacramento, 
California, transmitted by the Honorable Leroy- J obnson, House of 
Representatives, and to a statement addressed to Senator Downey signed by 
a number of citizens ot Sacramento, attesting Colonel lllrrq's pNrlou.s good 
reputation and urging clemency in his behalf. 

5. The accused is approximately 56 years o:r age. He is married and 
has one daughter. He completed two years of high school studies and five 
years of correspondence school 1f0rk. After serving three years as an 
enlisted man in the National Guard, he was commissioned a 2nd Lieutenant 
ot Infantry on 19 Jllll8 1916, and served thereafter on the Mexican border. 
He has had continuous National Guard service and was promoted to the rank 
of colonel on 9 November 1937. Ha was called to active du"'1 on 3 M.arch 
1941. He has been awarded tb3 Bronze Star Medal, the Silver Star lledal, 
and the Legion of Merit. Prior to his entry upon active military service, 
he was employed as a- bridge engineer by the California State Highwq 
Department. 

6. The Special Defense Counsel in a plea for clemency recommended 
that the period of con.t'inn.ant imposed be remitted. He recites, in support 
of his plea, the facts that the !'ecused has sened his eoun't?7 honorably 
in two ware; that all ot his ratiilg1 on Form 66-l han been 11Superior11 J 
that diSlllllsal alone involves enere punishment tor the accused; that he 
has cooperated with t.he authorities am made restitution of all of the 
diamonds appropriated; that he is of the advanced age of fifty-senn and 
is contrite and penitent. Five of the nine members of the court concurred 
in this recommendation to t.he extent that the;r recomnended that the 
period of confinement be reduced to five years. 

? • The accused has been found gullty not only of the wrcmgful appro
priation ot a large quantity of valuable diamonds intruated to hi.a care 
as custodian of th! vaults of the Bank of Japan, but of wrongfully intro
ducing those diamonds into the United States in violation of cust0111s 
regulations, and of making a false declaration concerning four ot them. 
In ccmmitting these offenses, he bas violated a solemn trust., has disL 
honored himself aa an officer and a gentleman, and has brought grave dis
credit upon the .l.:rrey' of t.he United States. .According:cy,., stern pun18h
ment is warranted. I.n view, howner, of hia previous J.cmg and apparently 
honorable service, and hi.a conduct in returning 500 odd diamonds. to ~ 
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custody- ot the United States,· I believe that ht is ~ ot clemmey. 
In Tiew of those facui, the advanced age ~t the acc~ed, and the recom
mendation ot fin o£ the nine members 9t the court 'th.a\ the sentence be 
reduced to five years, I recomend that tht sentence be contirmed,. but 
that the patj.od of contin9lll81lt be reduced to fin 11ars, that u thus 
moditied the sentence be ordered into «mC11tion and that a United States 
Diaciplinarf Barracks be designated as the place ot con.tinement. 

s. Inclosed is a torm of action designed to C&ff1 into ettect thl 
foregoing recoJJ1Demation, should it mtet with ,-our appronl. 

CM 324272 

Yajor General 
2 Incl.a The Jmge Ad"f'Ocate General 

.1. Record ot trial 
2. Form of action 

---------------.----------------
(GCNO 85, l? 1'.pril 1948) • 

• 
THOMAS ii. GREEN 
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DEPARTMENT OF THE AlUlI (.399) 
In the Offi oe of The Judge Advocate General 

Washington 26, D. c. 

J,W;K - CM 324701 
6 MAY ·1948 

UNITED STATES ) UNITED ST.l\,TES CONST.ABT.JLARY 

v. ~ Trial cy G..C.:M., convened at Heidelberg,
) GerntaIW, 25 November, 2,10,11 and 12 

Sergeant SAMUEL STEVENSON ) December 1947. To be hanged by the neok 
(RA 34853692), 510 MilitSJ"Y ) until dead. 
Police Servioe Platoon · ) 

OPINION of the BOARD OF REVmY 
SILVERS, ACKROYD and LANNING, Judge Advocates 

1. The record of trial in the case Q{ the soldier named above has 
been examined by the Boa.rd of Review and the Board submits this, its opinion, 
to The Judge Advocate General. · · 

2. Accused was tried upon the following charge and specif'icationa 

CHA.RGEa Violation of the 92nd Article of War. 

Specifioationa In that Sergeant Samuel Stevenson, Sloth 
Military Police 'service Platoon, did, at Mannheim, Germany, 
on or a.bout 8 ¥arch 1947, with malice a.forethought, wilfully, 
deliberately, feloniously, unlawfully, and with premedita
tion, kill one First Sergeant Burchard L. Buckner, a human 
being, by shooting him with a. pistol. 

He pleaded not €, uil ty. to and was found guilty of the charge a.nd specification. 
No evidence of a:ny previous conviction was introduced. He was sentenced to 
be hanged by the neck until dead, all the members present at the time the 
vote· was taken concurring in .the vote o::i the sentence. The reviewing au
thority approved the sentence and forwarded the record of trial for action 
under Article of Vfar 48. 

3. Evidenoe 

Preliminary Mattera 

11The trial herein was upon rehearing. The sentence to be hanged by 
the neok until dead11 adjudged on 20 Hay 1947 was disapproved because of 
a.n error prejudicial to the substantial rights of the- accused oommittod 
at the first trial. 

When the court convened on 25 November 1947 the aooused introduced 
o.s special defense counsel Lieutenant Colonel C. R. Piper a.nd Captain Vfillis 



(400) 

R. Stark who had defended him upon the first hearing and who had been. at 
aooused's request, reoalled from the United States for this purpose. At 
the request of the defense the court granted a continuance to enable 
counsel to prepare for the trial. At the next session of the court on 
2 December 1947 it appeared that Captain Stark had been hospitalized and 
was not able to take pa.rt in the defense of the aooused. Acoordir-tly, 

· another continuance was granted at the request of the defense to 10 December 
1947. At that time the accused introduced as special defense counsel Mr. 
Robert Conner, a civilian employee of the Government, who had been made 
available to the accused at his request, in addition to Lieutenant; Colonel 
Piper and the regularly appointed assistant·defense counsel. Captain Siegel. 
Aocused consented to absence of regularly appointed defense counsel Lieu• 
tenant Colonel Wellen. Upon being asked by the president of the oourt 
if he wa.s willing to proceed with the trial the aocused replied he would 
like to have Captain Stark but that if it were the court I s wish to proceed 
without Captain Stark he was willing to do so. The prosecution presented 
evidenoe establishing that Captain Stark had beenfteclared unavailable by 
the appointing authority to take part in the trial due to his physical in• 
capacity aDd. the president ordered the trial to proceed. After the oourt 
and prosecution had been sworn the court olosed and upon reopening declared 
through the president that -tile court was of the opinion that the trial would 
prooeed without Captain Stark as sufficient counsel had.been provided for 
the defense. After arraignment and plea of the aoouaed had been received 
the defense made a "plea in abatement" to prooeeding without Ca.pta.in Stark. 
The law member overruloo the plea. but upon objection of one t:,f the members 
the court closed and upon reopening the president announced that the ruling 
of the la.w member ha.d been sustained. 

The aooused we.s asked if he realized that Lieutenant Colonel Piper had 
been the investigating officer and if he still wanted him to aot as his 
special defense oounsel, to wbioh the aooused replied in the ai'firmative 
{R 1-18). 

For the Prosecution 

On the evening or 8 Yaroh 1947 the Sloth Military Police Service Platoon 
stationed at Ga.rtenstadt near Mannheim. Germa:ey-, spoD4ored a party for the 
men and their dates. Sergeant Joseph J. Garrett, "duty Neon for that even• 
ing, observed the acoused, Sergeant Samuel Stevenson ani First Sergeant 
Burchard L. Buckner, a.11 members of the 610th Military Polioe Service Pla• 
toon, a.t the party. .Arter leaving the party and at a.bout lla30 p.m.. Sergeant 
Garrett went to his quarters to get his overooa.t. While there he again •• 
accused in the hallway e.nd upon leaving he met Sergeant Buakner and Sergeant 
Fortune who were oheck:ing the barracks for women. Sergeant Garrett went 
back to his billets with them. They met the aooused with a girl just leaving 
the building. In response to Sergeant Fortune's query as to 'Why the girl 
was there the a.ooused ea.id tha.t she wanted to use the latrine. Sergeant 
Buckner, however, would not aooept a.ey explanation and he appeared quite 
angry. Sergeant Buckner ordered Sergeant FortUDe to take the girl to the 
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orderly room first and then to the police station. The oocused demanded e.n 
explanation and argued about the matter but Sergeant Buckner saii nothing. 
They all went to the orderly room. Sergeant Garrett, upon instructions 
from Sergeant Buober went af'ter Lieutenant iiillia.m King, the compa.ey 
oolll!llailder, and the accused left. The a.ocused returned shortly to the 
orderly roo:.u dressed in his DD uniform., Sam Browne belt, and pistol holster, 
prepared to go on patrol duty at 11130 p.m. Accused again tried to ex
plain to Sergeant Buckner why the girl was in the barracks but hCl would 
not pay any attention, which made the accused very ane;ry (R 19-21,29,31, 
37-40). 

When Lieutenant King arrived at the orderly room he talked to Sergeant 
Buckner for about three minutes and then called the accused into his of
fice. The lieutenant informed the accused that Sergeant Garrett would pre
pare court-!llartial charges a.ga.iDBt him and that he was in arrest of quarters. 
He then ordered accused to go to his room which was upstairs over the or
derly room. At the same time Lieutenant King relieved the ao~used of his 
.45 caliber pistol and gave it to Private First Class Rade, the Charge of 
Quarters, to retum to the arms room. Accused then left the office (R 21, 
22,40,41,53-56,74). 

,; Priva.te First Class Harold G. Meyers, the assistant armorer, testified 
that he issued a .45 caliber pistol to the accused at about "11 p.m." and 
about two or three minutes later issued another .45 caliber pistol to Sergeant 
Buckner, who left the arms room abruptly without si gnini; for it as was re
quired. About 15 or 20 minutes after accused had drawn his pistol he re-
turned to the arms room and drew another .45 caliber pistol for one Willia.ms, 
a member of his patrol. Within five to eight minutes the witness hee.rd two 
or three shots (R 75-80). 

Shortly after being ordered to go to his room the accused appeared 
in the doorway between the orderly room and Lieutenant King's office. 
Lieutenant King was sitting at his desk and Sergeant Buckner was standing 
in front of it, to one side facing Lieutenant King. The accused said, "Sgt 
Buckner, I have something for you. n Sergeant Buckner turned to face the 
accused, who immediately fired a .45 caliber pistol at Sergeant Buckner 
from a distance of about five feet. Sergeant Buckner then staggered back 
and raised his arms, "elbows waist high hands extended upwards." The ac
cused then 'Walked toward Sergeant Buckner and fired four or five shots 
directly at him.. Sergeant Buckner fell to the floor in front of Lieutenant 
King's desk and lay there in a pool of blood 1-1/2 to two feet square. 
Photographs of Sergeant Buckner lying in this position were admitted in 
evidence as Prosecution Exhibits l and 2 (R 28,29). Lieutenant King 
examined Sergeant Buckner and found that his pulse was not b~ating and 
he did not appear to be breathing. . 

Sergeants Garrett and Fortune were in the orderly room adjacent to 
Lieutenant King's office when the shooting ·occurred. They heard the 
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accused's voice as he said, "Sergeant Buckner, I have something for 
you. 11 They looked up and saw no pistol in the accused's hand, but im
mediately following the accused's words saw him raise his .45 caliber 
pistol and heard the shots. They sought refuge behind and Ullder Sergeant 
Garrett's desk, from which vantage point each of them attempted to fire 
Sergeant Garrett's pistol at the accused but it would not fire (R 23-29, · 
42-44,57-60). Directly after the accused fired the shots at Sergeant 
Buckner he turned to Lieutenant King and said, "I should kill you, but 
you are a good officer, I will let you_ live. 11 The accused then left the 
orderly room (R 59,60). 1ihen at a distance of about forty yards Sergeant 
Garrett fired at him and accused returned the fire (R 26-27). 

Sergeant Buckner was dressed in an OD uniform and a coat with a 
parka. None of the witnesses saw any pistol on him, although he was 
usually armed. When he was taken to the hospital a .45 caliber pistol 
was foUild in the be.lt of his trousers (R 41,52,53,57,63,64,91). 

Lieutenant King accompanied Sergeant Buckner to the 130 Station Hos• 
pital about 25 or 30 minutes after the shooting occurred. U~"lon arrival 
at the hospital Major !Arson, the medical duty officer, made an examina
tion of Sergeant Buckner (R 61,62,70,81,83). Corporal Murl D. Ablee, 
medical technician, was present at the examination conducted by Major 
Larson. He opened up Sergeant Buckner's clothes and discovered five 
small piercing wounds, one each in his chest, abdomen, head, neck and 
elbow. They were about the size of a "little finger." Corporal Ablee 
felt of Sergeant Buckner's pulse and foum. that his heart was not beating. 
He examined Prosecution Exhibits 3 and 4 for identification and stated 
that Exhibit 3 was a. report of a medical examination ma.de by 1-ajor Larson 
of the body of Sergeant; Buckner which was represented by the photograph, 
Prosecution Exhibit 4. Corporal Ablee also testified that he prepared 
all of the report except the diagnosis and that Major Larson signed it. 
Such a report was required on every patient entedng the hospital. Prose
cution Exhibits 3 and 4 were thereupon admitted in evidence (R 80-90). 
The report contained the letters "DOA", which meant "dead on arrival" 
(R 113,114). 

Lieutenant King identified Prosecution Exhibits 4 and 5 as photographs 
of Sergeant Buckner (R 117,118). Miss Ursula Krutina, a medical technician, 
testified shewra.a present at an autopsy of the body piotured in Prosecution 
Exhibits 4 and 5 performed by Captain Noe. She also identified Prosecution 
Exhibit 6 a.s the report of the autopsy she S8.1'1 performed (R 96-99, 106-109). 
Private Richard J. Lombardi testified that he was present when Captain Noe 
performed an autopsy on the body. shown in the photograph.a (Pros Exs 4 and 
5) and he identified the signature on the autopsy report (Pros Ex 6) as 
that of Captain Noe (R l00-105,115-117). Staff Sergeant Paul A. Warner. 
testified he was the noncommissioned officer in charge of the laboratory 
under Captain Roy A. 1l.oore am that one of his duties was to file the 
laboratory records. He identified Pres ecution Exhibit 6 as an autopsy 
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report which he had filed. He also testified that autopsy reports were 
required in case of death of e.ny military personnel (R 93,94,109-111). 
Captain Roy A. Moore testified he was the officer in charge of the labo
ratory at·the 130 Station Hospital e.Ild that he was custodian of the 
autopsy records. He identified Prosecution E:idrl.bit 6 as a.n·autopsy 
report filed in his office. He further stated that an autopsy wa.s re
quired by Arrrr;r regulations upon death of a.n;y military personnel dying 
under unusual circumstances (R 92,93,111-114). Prosecution Exhibits 5 
and 6_were admitted in evidence over objection of the defense (R 119). 

The autopsy report (Pros Ex 6) oonta.ined the following a 

"Auto.f_sy findings show that Sergeant Buckner died of multiple 
GS'N /gun shot wounds7 of the head, chest, abdomen, right arm 
ani left leg.• -

~ 

The accused was an expert with the pistol and had made the highest 
score at the Military Polioe school. When Sergeant Buckner learned of 
accused's score he caused him to fire the oourse over a.gain because of 
so~ doubt as to whether the score he turned in wa.s correct (R 48,49). 
The accused had requested Sergeant Buckner to see Lieutenant King about 
a transfer but Sergeant Buckner would not give accused permission to see 
him. Sergeant Buokner and the accused bad not been on friendly terms. 
Accused had misaed e. few formations (R 49). 

Thomas B. Whitlock, Criminal Investigation Division agent, seJr the . 
accused on 11 :March 1947, at which time he was ts.ken in custod-7 aDd warned 
of his rights under Article of War 24. He saw the e.ooused again on 12 
March 1947, informed him of his rights and without e.ey threats or promises 
the accused made an oral statement. He asserted that on the night ot the 
party he had taken e. girl to his billets for the purpose of, havip.g inter
course. Sergeant Buckner saw the girl a.s she left the latrine end the· 
accused and Buckner had e.n argument about the matter. He remembered being 
put in arrest and being told by Sergeant Buckner on two ooce.sions to go to 
his room. The next. thing he remembered waa Lieutenant King saying, "don't 
shoot me." 111>.en he awoke the following evening at a girl'• house he. 
thought he dreamed about shooting his first aergeant. A.a the girl 'WU 
cleaning his room Mshe brushed his jaoket and one of the pistols fell 
off. and then he realhed what he had done" (R 120-129). . 

For the Defense 

The rights of the accused were explained to him l!Uld he elected to 
be sworn as a witness. He testified that he attellded the organization 
party at the mesa hall and left about 11115 p.m. with his gid u he 
had to go on duty at lla30 p.m. His girl wanted to use a latdne so they
went in to one of the ba.rracla for that purpose. While they were there 
Sergeants Buokner and Fortime came in and discovered the girl's presenoe. 
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Sergeant Buckner asked him if he did not know better than to bring a girl 
into the barracks e.nd ordered Sergeant Fortune to "book her for a V.D. 
oheck." The accused wanted to know why she wa.s being "booked" and Sergeant 
Buckner said to Sergeant Fortune, "Come on, don't talk. to him. He's just 
in the right mood to be blown a;,ray. u . The aocused explained that the term 
"blown away" meant "to shoot someone."· All of them went to the orderly 
room. Upon arrival there the aooused oa.lled out his patrol over the publio 
address system, then went to his quarters over the orderly room to put on 
his "regalia." preparatory to going on duty. When he returned to the orderly 
room.Lieutenant King talked to him a.bout the incident of his being with 
the girl in the barracks. The accused tried to explain but to no avail. 
Ueutenant King ordered him in arrest of quarters and relieved him of his 
pistol. Sergeant Buckner on three separate occasions called ·accused to 
the orderly room to ask him wey he was not in his quarters but would not 
listen to his explana.tion. Buckner told accused to get back to his quarters 
a.n:l. stay there. On this last occasion in.stead of going to his quarters he 
went to the arms room where he drew a .45 caliber pistol on the pretext 
of getting it for one of his men. He put the piatol in his pocket and 
asked Sergeant Buckner who was in Ueutena.nt King's office if he could 
speak to him. He sa.id he could, so accused started toward h:im. Sergeant 
Buckner rea.ohed for his pistol and the aocused fired. He did not remember 
how many shots he fired. Accused believed Sergeant Buckner would have shot 
him because of his attitude and certain incidents that had taken plaoe be
tween them. Sergeant Buckner was jealous of accused's ability with a pis
tol and as a result subjected him to indignities consisting of .•bawling 
him out" before the men and ordering him to perform duties tending to de
grade him. The accu.sed·also had requested permission of Sergeant Buckner 
to see the oompaDi'{ commander about a transfer, but permission was never 

' granted beoause Sergeant Buchler said he was going to keep aoc:used there 
and "bust him d.own. 11 He had no intention of shooting Sergeant Buokner 
when he went to the office. If he had he oould have killed him with one 
shot; he would not have needed to fire, aey more (R 130-138). 

Upon cross-examination the aocused said he could not remember ma.king 
a statement to Sergeant Buckner, "Sgt, I have something for you, 11 but 
would not deny he he.d made such a. statement. Sergeant Buckner was alw~s 
arm:id, though he did not see any pistol on the sergeant that night. When 
Sergeant Buckner raised his hands up a.coused "removed his pistol from his 
pocket, put a round in the chamber and fired" a.t Sergeant Buckner. The 
accused denied making aqy statement to Mr. Whitlock. He stated that Mr. 
Whitlock gave him a package of cigarettes and said, "If you make this as 
easy for me as you oa.n, · I will guarantee I will make it as easy for you 
as_I possibly can." He told Mr. ~nitlock that he did not remember a.Dy• 
thing and would make no statement until he had seen his defense oou."lSel, 
so Mr. Whitlock made a. statement which he (accused) neither admitted nor 
denied (R 138-147). 

Sergeant Garrett was recalled as a witness for the defense a.nd testi
f~cd. that when he sa:w Sergeant Buckner af't~r the first shot was fired he 
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was direotq in front of Lieute~ King'• desk. His handa were slightly 
above his waist and with the pe.l.m.s a.ga.inat his cheat (R 160,151). 

Private First Cla.as Thoma.a R. Johnaon teatitied that he and Lieut~ 
King accompanied Sergeant .Buckner to the station hospital. ani that he 1ur 
Sergeant Buckner UIJdreaeed. He obse,:-,-ed a .46 caliber pistol wit.II. a olip 
inserted in it stuck in his belt (R 162-154). . 

Sergeant Laton c. Johnaon testified tha.t he wu aeotion sergeant 
and that Sergeant Buckner had been •riding the a0cW1ed prettJ" hard• tor 
about two weeka during the latter pa.rt ot FebrlZ&r'1 191T and had stated. 
that he was •going to get the accused stripes• (R 155-157). 

Lieutenant King wu recalled by the court and testified that when 
the accused entered his office he did not see him draw the pistol and load 
it prior to firing. He further testified that the phrue, •rou a.re in the 
mood to be. blown awq" .meant t_hat one is . •in the mood to be .. shot or 

· killed• (R 157-158)•. 

4. Discussion 

Inasmuch as the accused, with full knowledge of the tact tll&t Lieu
tenant Colonel Piper had been the investigating of'f'loer, stated that he 
desired to be defeilded by him. no prejudicial error resulted by reason 
or Lieutenant Colonel Piper's acting a.a his speci&l defense counsel · 
(CM 320233, Fleming, 69 BR 271). · · 

In view of the extra.ordina.r,y- circumata.nces here existing, the, substan
tia.l rights or the accused were not prejudioed by the ruling of' the court 
that the trial would proceed in the absence or Captain Starlc, one of the 
specia.l defense ooWlBel. It a.ppea.red that at the requeat of the aoouaed 
Captain Sta.rk had been brought baok to the theater tro1A the United States 
to ect as special defense counsel# but that a.f'ter his arrival in the 
theater he rendered hilll8elf inoapa.ble ot defending tbs accuaed and wu 
hospital.ized u a 11ohronio alcoholic• on 27 November 1947. Beca.uu ~ 
the incapaoity or Captain Stark to participate in the defense the court . 
granted a continuance on 2 December 1947 in order that aooused might obtain 
additional defeD.Be counsel. When the court met a.gain on 10 December 1947 

'the aooused introduced Mr. Robert Co:zmer as one ot his specia.l defense 
oounsel. The appointing authority in decla.ring Captain Stark UD&Vailable 
to the accused was acting within his authority a.nd th.er~ wu no showing 
of an abuse of diaoretion on his pa.rt. (CM 319858, Correlle, 69 BR 183, 
191). . 

The accused was found guilty_or the murder of First Sergeant Burchard 
L. Buckner. , On 8 Uaroh 1947 after a party in the company a.rea Sergeant 
Buckner found the accused in the ba.rraoka with a girl. He oe.used the 
girl to be removed and admonished the accused, reminding him of the regu
la.tions. The e.ooused became incensed when the first sergea.nt ordered the 
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girl "booked.• At the instance of the deceased, Lieutenant King, the 
oomma.Ilding officer, ordered the accused into arrest of quarters as a 
result of the incident. The accused did not comply with the· order, 
and on.three separate occasions Sergeant Buckner directed accused to 
go to his room and stay there. The accused became angry an:l instead 
of going to his room as directed went to the arms room where he obtained 
a .45 caliber pistol. He then returned to the orderly room and said to 
the First Sergeant, nsgt Buckner, I have something for you,w whereupon 
he immediately ra~sed the pistol and fired several shots directly into 
Buckner's body, causing his death within a short period of time. Follow
ing the shooting the accused said to L:1,e~enant King, "I should ld.11 you, 
but you are a good officer, I will let you live." He then left the orderly 
room. 

The report of medical examination {Pros Ex 3) and the autopsy report 
{Pros Ex 6) were properly received in evidence over the objection of the 
defense. These exhibits were sufficiently identified and were clearly 
admissible either as official writings or as entries made in the regular 
course of business {28 USC 698; CM 323197, Abney, 72 BR 149). 

Murder is the unlawful killing of a. human being with malice afore
thought. Unlawful means without legal justification or excuse and the 
death must take place within a. year and a. dq (IDM, 1928, par 148a). 
Malice aforethought ha.s been generally defined as "a predetermination 
to do the act of killing without legal excuse am it is imma.teria1 as 
to hOl'I' suddenly and reoerrtly, before the killing, s uoh determination was 
formedn (CM 325492, MoselyJ turner v. ~, 167 F~ 365, 180 s.w. 768). 
Ma.lice ~ be either express or implied in law (U.S. v. Carr, 25 Fed oases, 
306-309; CM 326604, Gusik). The court-martial determined upon the evidence, 
beyond B.Dy reasona.bledoul>t, that the killing of Sergeant Buckner by the 
accused was without legal excuse and that the aot was done with malice 
aforethought. We a.re in aooord with the findi~gs of the oourt. JxJ,y prior 
dise.greeme.nts or personal animosity between the parties, if' either or both 
did exist, were insufficient in law to exouae the ultimate act of the a.c• 
ouud or to mitigate the offense to voluntary manslaughter (CM 247055, 
~, 30 BR 249,253J CM 323197, Abney, 72 BR 149,153). ·· 

The aocuaed's a.saertion tha.t at the time he accosted Sergeant Buckner 
the latter raised his hands as though ma.king hostile motions toward ~he 
e.ccuud is not, in the light of' the other irrefutable evidence, sui'fioient 
to show the slightest degree of probability that the aooused tired in - · 
self-defense. Although Buckner appea.rs to have been armed with a pistol 
.concealed from view, it is unbelievable that in raising h1a hands &a the 
a.caused a.dvanoed upon him he did more than attempt to shield hlldlelt · 
from the deadly missiles which the e.ocuaed, in expreae~d ma.lice then 
a.Xld there sent .into hia bo'V• · · · · ' 

5. The court was legally constituted am had jurisdiction over the 
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accused and of the offense. No errors injuriously affecting the substan
tie.l rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to sup
port the finding of guilty and the sentence and to vrarrant conf'irJ:1ation 
of the sentence. Death or imprisonment for life is mandatory upon convio
tion of a violation of Article of War 92. 

~ ,~dge Advooate 
I 

-i.C.:o:S•i~ok.._.1...n....,.Qu:uillilart....,.,e,..·r..,s.._l_____., Judge Advooate 

, Judge Advocate 



JAGK - CM 324701 lat IaiA 

11D, JAGO, Wuhiag\o:n 26. D. C. MAY 14 1948 

!Oa !he Seoret&l"J' of the J.nq 

1. Herewith tram:mittK tor the e.otion of the Presiiem are the 
reoori. of trial aild. the opiaion of the Boa.rd of Review in the oue of' 
Sergeant Samuel SteveDSon (RA k853692'), 610 Jdlltal')" Polioe Serviee 
Pb.tooa. ·. 

2. I concur in ti. opinion of the Board of ReTiew that the. record 
of trial is legally sutfioient to support the tinihga ot guilt,. and the 
1entenoe and to warrant oon11.rmat1on of the sentence. I recommem tha.t 
the Hnte:noe be oonf'irmed 'but in view of all the oiroU111,1tanoea I reooa
:mend that the aentenee be oommuted to diahonora.ble diaoharge. forfeiture 
of all pq am allawanoes dae or to beoome due, and oontineaent at ht.rd 
labor tor the \era of the natural life of the e.oouaed. I further reoom
~nd tha.t a ll.S.. Q.Uit.entiar,- be uaigna.ted as the pla.oe of oom'inement. 

3. Inoloae4 are a draft ot a letter tor 70w signature tra.n.mnitting 
the record of trial to the President tor hi• aotion and a fora ot Exeov:tin 
a.otion deaigned. to oar1"7 b.to efteot the reoommexida.tion bereinabove made. 
should auoh aotion meet with appro,:al--

3 Inola 
1. Reoori of trial 
'?. Drf't ltr lig S/A Ge:aeral 
i. Fora Ex aoticm 

10 



-----------------------------

DEP.ARTllEJl? OF 'tltll: illa' 
In tlt• Of'fiee ot !he J'lldge .Wnoat• Ge11tral. 

'l'uhiagtoa 26, D. c. 

a·o JAN 194a 
UNITED STA.TBS ) ~I TACTICAL .lIR comwm 

) 
) Trial 'by- G.c.x•• ooannecl at Ftar1tenfeld• 
) aruok., GerinaJ,;,, 2, 3 an4 9 July- 1947. 

lfaat•r Sergea.nt. CECIL c. ) DblloAOr&ble diaoharge ud oom'illemelllt tor
MORGAN (14001131), 20101.h o:u (1) year. Duoipl1:nar;y B&rrao:ta. jLa.bor Super'Yi1ion Comp~. 

-----~------------------------HOLDING by tu BQA.1ID OF REilJW 
SILVERS, ACKROYD and LlIDf.OlG, Jmge .Advoca.tea 

1. The record or trial in the oue of the soldier u.med a.bove hu 
been examined by the Boa.rd ot Rnin. 

2 • The a.ooHed wu trie4 upon. the tollwing ohargu am .apeoitioa.tiou 1 

CHARGE Ia Violation of the 93rd Artiele of War. 

Speoitioationa In that lla.ater Sergeant Cecil c. Morga, 2010th 
Labor Supervilion Co., APO 178, US J,;nry did. betw•en 1 Jwie 1946 
and 1 September 1946 a.t Leohfeld Air Bue, Leohfeld, aenwv
feloniously take, stea.l and oarey orq one (1) Leioa CU18N., 
value a.bout $54.00, the property of the Post Excnallg9. · 

CHA.ROB Ila Violation ot ti. 96th J.rtiol• of War. 

Speoifio&tion la In that Me.&ter Sergeut Ceoil C. lbrgu, ... 
did &t Oberpfa.tfenhofen Air Depot, AFO 61, US J.rrq on or about 
26 JUl'le 1946 tru.ater tuncla and U.S. CurreJl07 through a peraonil 
traJ:1Sfer aooount, without the proper deduotion \leii,.g entered 
in hi• th1rr~ 6•inrol Reoori. 

Specification 21 In that .Muter Sergeant Ceoil c. 1lorgan, ••• 
did at Oberpfa.f'fenhoten Air Depot. APO 61, US Jr,q on or e.'bon 
5 July 1946 tr&nBter h%ld.a and u.s. Currency' thro\llh a. peraonal 
transfer a.ocount, without the proper deduction bei».g entered 
in his ourrenoy Controll. ~oord.. · · 

Speoifioa.tion 3a Inthe.t Master Sergeu.t Cecil C. llorgan, "* 
did a.t Lechfeld Air Base• .A.PO 178. US~ on or about 8 Jw.,-
1946 wrongfully a.lld illegally puroha.ae a Postal Money Order 
without said purohue beill.g reoorded in his C\tt'renoy Control 
Record. 
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.. 
Specification 4a In that Master Sergeant Cecil C. Morgan.••• 

did at Lechfeld Air Base. AFO 178. US Army on or about 1l 
July 1946 wrongfully and illegally purchase.a Postal Money 
Order without said purchase being recorded in his Currency 
Control Record. 

Specification 5a In that Master Sergeant Ceoil C. Morgan, ••• 
did at Leohfeld Air Base, APO 178, US .Army on or about 24 
July 1946 wrongfully and illegally purchase a Postal Money 
Order without said purchase being recorded in his Currency 
Control Record. 

Specification 6: In that Master Sergeant Cecil c. Morgan. ••• 
did at Leohfeld Air Base, APO 178, US Army on or about 19 
Augu.st 1946 wrongfully and illegally purchase a Postal Money 
Order without the proper deduction being recorded in his 
Currency Control Record. 

Specifications 7, 8, 9: (Findings of not guilty). 

Accused pleaded not guilty to and was found guilty of all the specifications 
and charges excepting Specifications 7, 8, and 9 of Cha.rge II, of which he 
was found not guilty. No evidence of previous convict ions was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due, ani to be confined at ha.rd labor 
for one year. The reviewini; authority approved the sentence and designated 
the Branch United States Disciplinary Barracks, Greenhaven, New York. or 
elsewhere as the Secretary of ~far mi£)lt direct., as the place of confine
ment and forwarded the record of trial pursuant to Article of We.r 50-}. 

3. Evidence for the Prosecution 

a. As to the Specification of Charge I 

The accused was manager of the post exchange at Lechfeld, Germany, 
from the early 9art of 1946 until January 1947 (R 10,17,27,28). During 
this period he lived in & room in the post exoha.nge building (R 19). The 
accused had in his room a Leica F3.5 c8lllera which he kept under his bed 
a part of the time (R 29) and in his wall locker a part of the time (R 
31,38). Seri;eant Gordon W. Baker, who was employed at the post exchange 
and li-,ed with the accused while accused was post exchange :manager-, saw 
the accused take a cam.era from the safe durini:; a post exchange inventory. 
He could not swear it was the same camera he saw in accused's room but 
said it was a similar camera (R 29,30). Accused told Sergeant Baker at 
one time that he obtained the cam.era from the post exchange. On another 
occasion accused told the sergeant that he got the camera from some other 
place (R 29) and at still another time that the camera was one he had 
crossed off the post exchange inventory sheet (R 30). 
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•
Abou~ 20 or 21 January 1947, before the investigation of the Lechfeld 

post exchange, the accused turned the Leica F 3.5 camera over to the then 
post exchange officer, I!iajor Don A. Smith (R 25,31) saying he had been ac
cused of stealing the camera and that he did not want to be called a 
thief (R 19). ·Major Smith in turn gave the camera to Louis J. ~h. a 
civilian who succeeded the accused as post exchange manager (R 10,12). 
The camera was put on the post exchange inventory for sale (R 23). The 
value of the Leica camera. was $54.50 according to Tu'a.jor Smith (R 19). 
llr. !Qnch said the camera sold at the post exchange for $54.50 (R 12). 

There was never any record of any camera missing from the post ex
change (R 14,66). 

Sometime during the period 29 !Jay 1946 to l December 1946 when 
Captain William B. Boyd was post exchange officer the accused won a 
Kodak 35 cs.mere. on a lottery (R 62) which he did purchase. Captain Boyd 
never gave accused permission to hold aey camera off lottery and.later 
purehas e i -I; (R 63). hmirever. a person could win two cameras on a lottery 
(R 66). · 

b. As to Spe ai.fication.s 1,2,3,4,5, and 6, Charge II 

!.:S.jor Claud E. Ford, one of the investigating officers, examined the 
records·of the Oberpfaffer~~ofen .Finance Office and testified, without. any 
objection by the defense, that the accused's nane appeared on the said 
records as having obtained Personal Transfer Accounts on 26 June 1946 for 
$125.00 ar..d on 5 July 1946 for ~200.00 (R 88,89,94,95). 

Personal Transfer Accounts are a :zianner of transferring money from 
the theater to the Zone of Interior. The indi!idual brings money to the 
cashier who counts it and prepares certain forms showing the a.mount received. 
The receipts for 26 June 1946 and 5 July 1946 were no longer in the finanoe 
office but had been transmitted to the Army Finance, St. Louis, Missouri 
(R 85,86). Staff Sergeant Joseph Cordell worked in the finance office for 
some time prior to 20 November 1946 (R 87). 

,Kajor Edmund B •. Edwards, one of the special investigators of the post 
excha~e at Lechfeld, 4 February 1947, wired the postmaster at ~ew York 
City for information on money orders obtained by the acous£d and others 
from l March to 31 October 1946 (R 70,71,106). He received on or about 
1 March 1947 in reply th~reto a lettF-r fron the postmaster (Pros Ex 1, 
R 72), to which was attached five phot~static copies of applications for 
money orders (R 107, Pros Exs 4,5,6, 7 and 8), purporting to have been 
prepared either by or on behalf of the accused. The defense counsel made 
no objeation to admission of the letter from the postmaster into evidence, 
but did strenuously object to the admission of the photostatic copies of 
the applications for reoney orders_(R 71, 74-76, 105,107,108). 

The usual procedure followed in obtain;.· .. _; a ::ioney order is to present 
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th• applioation for money order in duplicate together with the money. 
The application is then •MOB'd•, that is, the sta.m.p is placed on the 
application showing the postoffice, the unit, the date, the fu, initials 
of the clerk, and the money order nUD.ber (R 82,83). Corporal Henry c. 
Fitzner examined Prosecution Exhibits 4,5,6, 7, and 8 and stated that they 
had been processed by a.n Army post office (R 84). 

Major Claud E. Ford sea.rahed the records at the Adjutant General'• 
Depot until he found a currency control book on or about 22 February 1947 
(R 89) purporting to be that of the aecuHd. H9 kept the currency control 
book until his report was written up whe.n the currency control book was 
ma.de a part-of the report, which report was transmitted to XII Taotica.l 
Air Comma.nd (R 90). A ourrenoy control book was admitted in evidence as 
Prosecution Exhibit 2 (R 91). Major Ford was not positive it was the 
aa.me book he obtained from the Adjutant General's Depot but it appeared 
to be the same one (R 91-94). The currency control book was never shown 
to the aooused (R 89). 

Sergeant Gordon K. Baker testified that the aoouaed in referring to 
Personal Transfer Aooounts told him that he "knew the technical sergeant 
at the Oberpfa.ffenhofen" finance office so h, was able to send home more 
money than he ha.d on hb currency control book (R :31,32). The a.oouud aaid 
he ha.d $50 or $60 deduoted when he purchased Personal Transfer .A.ccounta (R 
35). The accused admitted to Major Edwards that he had purchased' sOJIJll3 
money orders from the J;nq post office at Leohfeld to pa.y hi• brother for 
shoes, also that h• had purohased •money orders• from the Oberpfaffenhofen 
Fina.no, Office, and mentioned Sergeant Cordell a.nd a Ca.pta.in Howell a, con
nected with the la.tter transa.otions (R 79-80). 

The prosecut~on. in 1ta opening statement said that Speoifioa.tions 1. 
2,3,4,5 Uld 6 of Charge II were all-nolations of USFET Circula.r 82. 3 
June 1946, and read the pertinent extraots ther,troma 

•2. Poliol• Fund.a presented to theater facilities for 
puroha.1es, exohuige. or transmission will be limited to tho•• 
derived from ouh p~ or a.llowanoes, or money lawfw.ly imported 
into the theater by persons authorized to use'suoh faoilities. 

•5. Subsequent Entriea in the Reoord. 

d. Expert,. (1) The purohue of an;y dollar i~trument 
shall be considered as a.n export from the theater, regardleu 
0£ the payee named thereon. 

(2} The exchange 0£ :marks, Austrian money-, or currency 
of any other country within the theater. for the curren07 
of ~ oountey outside of the theater' shall be ool'l8iderecl 
as an export. 

·(3) All exports shall be deduoted from the balance in. 
columns 5 or 8 by appropriate entries in either column 4 
or 1. 
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(t) Export onrreney exchanges (sub-paragraph (2) above) 
will not be ms.de without presentation of proper travel order• 
and/or oomplia.noe 1rith suoh other regulations as JD&y be 
promulgated by the Theater Fiscal Director. · 

(5) All export entries will be ma.de by the officer, 
cashier, or other authorized person who reoeived the money 
for exchange or .tran.smitta.l, who will authenticate the entry 
by signature and serial number (or AGO identification oard 
register number in case such official is a civilian) in 
column 9. 

"16. Violation. A;ny false or unauthorized entry in the Currency 
Control Record, any improper exchange or transmittal of currency, or 
any other violation or evasion of the terlll3 of this circular will be 
dealt with by'appropriate disciplinary action.• 

• 
The prosecution requested that the court take judicial notice of 

USFET Circulars 82, 130 and 140. · The latter two circulars are dated sub
sequent to the date of offenses alleged in Specifications 1,2,3,4,5 and 6 
of Charge II and hence a.re not applicable. 

4. Evidence for the Defense 

The defense moved that the currency control book (Pros Ex 2) be with
drawn and that the court be instructed to disregard it on the grown that 
it is a personal record and that the bo.ak has never been co.cnected with the 
aocus ed. The motion was denied by the law ll18lll.ber (R 113). 

The defense also moved for a finding of not guilty as to the specifica
tion of Charge I am Charge I on the ground that there had been a failure 
of proof. Thi, motion was denied by the law me~ber (R 113). 

A written stipulation containing a signature purporting to be that 
of' the accused was offered by the defense and oon.sented to by the prosecu
tion e.nd re ooi ved in evidence as Defense Eichibi t A (R 114) pertaining to 
testimony concerning Speoifioation 8 of ~harge II that would be given by 
Colonel Paul L. Barton if he were present. 

The accused was swprn as a witness and testified only concerning the 
specification of Charge I a.ni Specifications 8 ·.and 9 of Charge II (as 
to the latter he wa.s found not guilty). A:s to the specification of Charge 
I the accused stated that some friends, who had since returned home, won 
the cwnera;;on a lottery and told him he could have it. He bought the 
camera am kep1; it in his room until he wu accused of stealing it., at 
which time he returned it to the post exchange. He howenr could not re
call the names of the friems who won the camera. on the lottery. He paid 
the cashier for the camera, but does not have a sales slip now u it was 
probably .torn up (R 117). He discussed the camera with Captain Boyd but he· 



(Captain Boyd) did not remember it. The accused denied discussing the 
camera with Sergeant Baker (R 118). It was common practice for people 
not to pick up lottery items or to_ give their slips away. Major Smith 
knew he had the camera. 

5. Disc11ssion 

a. As to the Specification of Charge I 

The evidence produced by the prosacution to support the oonviotion 
of the acoused oousiated of showing that the accused had in his possession 
a Leica F 3.6 oamera which he returned to the post exchange after he had 
heard that he had been accused of stealing the oamera. beca'J.Se he did not 
want to be accused ot being a thief. Sergeant Gordon W. Baker, a fellow 
worker in the post exchange and roo:mmate of the accused, stated he had 
seen the accused remove a oamera from the safe at the post exchange duri~ 
inventory but he could not say it was the same camera but only that it was 
a similar oam9ra.. The aocused at differenttimes made admissions to Sergeant 
Baker that he had obtained the camera from the post exoha.llge and that he ha.d 
c.-rossed it off the post exchange inventory•. 

In order to establish the offense charged it was necessary to prove 
that the accused took and carried away by trespass the Leica F 3.6 camera 
(par. 149~, MCM 1928). The one ciroumstanoe tending to prove the taking 
8.lJd carrying away by trespass by the accused is the testimoey of the 
accused I s roommate that he saw the accused take a oa.msra. from the safe 
at the post exchange. AB was brought out on cross-examination of the 
roo.!lllilate, cameras were oolllDlonly kept in the safe and the accused may well 
have taken the camera from the safe for someone who had a right to purchase 
the camera or may have taken it for himself for the purpose of purchasing 
it• Sergeant Baker did not see the aooused take the camera. (which he sa.w 
the accused remove from the safe) to his room nor could he state the 
camera he saw in the room of the accused wa.s the same camera. he saw a.coused 
remove from the safe, but could only say that it was a similar camera. 

It also was brought out that there were maq Leica. F 3.5 cameras in 
the theater which were not purchased or obtained from a. post exohallge. 

Mr. Lynch, civilia.n post exchange manager after acouaed wa.a relieved, 
and Captain Boyd, post exchange officer during the period the larceny is 
alleged to have ooourred, ea.oh testified that there wa.a no record of a 
Leica F 3.6 camera missing. Captain Boyd said that the camera.a were 
cheoked and there was no shortage. ~ 

There is no competent proof in the record of trial that there was 
a taking and carrying awicy- of the camera in queation by' trespu•. A 
corpus delicti muat be proven in every oa.se to sustain a. conviction of 
a orimiilal. offense. 
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11 It is a fundamental rule of criminal prooedure that the 
corpus deli oti, or the fact of the commission of a. crime, must 
be proved beyond a reasonable doubt, and until that is done no 
conviction of arzy- grade of crime caz., be had (United States v. 
Searoev (D.c.), 26 F. 435). It is also elementary that the 
corpus delicti must be proved and cannot be presumed 01agner v. 
United States (C.C.A. 8th), 8 F. {2d) 581). 11 (CM 216425, Frye 
et al, 49 BR 99.) 

The Leioa camera in question was not introduced in evidence nor is it 
necessary to do so. It was said by the Board of Review in CM 325090, ~ 
et a.11 

ttv,nen articles are not introduce~ in evidence they must be 
identified by other evidence so that the court can determine 
beyond a reasonable doubt that the stolen articles were in 
fact the same articles found or known to have been in possession 
of the accused {CM202976, ~, 6 BR 389, 392). 11 

Even if it is assumed that the taking of the camera from the safe in 
the post exchange witnessed by Sergeant Baker was a taking and carrying away 
by trespass thore is no competent evidence which identifies the camera so 
taken as being the same one which the accused had in his possession. Lack
ing this necessary evidence the conviction of the accused·cannot be sus
tained (CM 325598, ~). 

The evidence that the accused was seen to take a camera from the post 
exchange safe, made certain admissions, and that he returned the camera 
only after he heard he had been accused of stealing it, is sufficient only 
to cast suspicion upon the accused. It has been held repeatedly that a 
person cannot be convicted upon mere oonjecture or suspicion (Cll 197408. 
McCrimon, 3 lR 111; CM 216522, Young, CM 207591, Nash et a.I,' 8 BR 359; 
CM 32.2967, Hufflllan et al, CM 325598, Deal). 

Accordingly the Board of Review holds that the record of trial is not 
legally sufficient to support the findings of guilty of the speoifioation 
of Charge I and Charge I. 

b. As to Specifications 1 and 2, Charge II 

Under Speoifioations 1 and 2 of Charge II accused was found guilty of 
having transferred funds and United States currency through a personal trans
fer account, "without the proper deduction being entered in his currency 
Control Reoord, 11 on two separate occasions in violation of Article of Viar 
96. In CM 316886, Chaffin (66 BR 97,100), the Board of Review said, 

1tWhere an act or aots a1leged in the specification, as finally 
approved by the reviewing authority, is not per se an offense, 
words of criminality must be used and rema.in""Tii the specification 
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to me.k:e the act or acts alleged e.n offense. Ordinarily, such 
words as 'wrongfully', 'unlawfully' or 'without authority' are 
therefor employed." 

And in the later case of CM 319573, O'Brien, the Board of Review se.ida 

11 It is a fundamental principle o:t law that the Go7ernment 'a 
pleading in a criminal case, be it an indictment, complaint or 
a specification in court-lllArtial proceedings, must charge a 
violation of law. If it dee a not do so a finding of guilty 
under such a defective pleading will be of no legal effe.ct 
v;ha.tsoever no matter what crime or crimes the evidence :may shcrR 
accused has committed." 

In the instant case it is noted that the two specifications in ques
tion do not describe accused's conduct in transferring funds and currency 
through a personal transfer account to be wrongful, unlawful or in viola
tion of azv law or regulation. Obviously, such conduct would not be un
lawful per se, nor, in·our opinion, are the pleadings buttr~ssed in this 
respect by the insertion of the phrase "without the :9roper deductions 
being entered in his currency Control Record," for there exist maey 
"improprieties" which are not wrongful or unla.wfci. in the criminal sense. 
For exarr.ple, by reading t!w specificatiom in question and applying to 
them·the court's findings of guilty, it ma.y be that accused has now rec
orded against him a conviction of havin1~ done nothing more than to trans
fer funds by way of a personal transfer account, which transfer was in-

. correctl~' entered upon or inadvertently omitted from his currency control 
record ~~thout any fault on his part. Of course, he may also, under these 
specifications, have been found guilty of an "impropriety11 which would 
constitute a violation of some applicable law or regulation and therefore 
a violation of Article of War 96. However, it is not sufficient t:iat a 
criminal pleading may or may not state an offense, aocordil"ls to whatever 
interpretation the beholder :may choose.to place upon it. It rr.ust, in order 
to legally support a conviction of crime, unfail~ngly 1:w.d unequivocally 
set forth e.n offense, without regard to whatever proof may appear in the 
record, and cs.nnot, in any manner, be open to an interpretation that it 
may decry acts which are not subject to a cr5.minal_penalty. In short, 
the I3oa.rd of Review holds that Specifications l and 2 of Charge II fail 
to allege a violation of Article of War 96, as they purport to do, am 
that the findings of guilty thereof must accordingly be set a.side. 

c. As to Specifications 3,4,5, and 6, Charge II 

Specifications 3,4,5 and 6 of Charge II allege that the accused wror.g• 
full~r and illegally purchased a Postal Money Order without said purchase 
being; recorded in his Currency Control Record. 

The gist of the offenses alleged is that-no entry was made in the 
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Currency Control Record or that the entry ma.de was not a proper entry. 
It should be noted that it is not alleged that the a.ocused failed to 
make the entry or proper entry but merely that the entry or the proper 
entry was not made. 

The prosecutio~ proceeded upon the theory that the alleged offenses 
were in violation of USFET Circular 82, 3 June 1946 (referred to hereafter 
as Circular 82) and requested that the court take judicial notice of the 
circular. 

The only questions necessary to consider in connection with Circular 
82 are 

(l) Was Circular 82 a part of the military law? 

(2) Did ·tha specifications allege a violation of Circular B2? 

In answer to the first question it has been held many ti.mes that 
publications ·such as circulars, memoranda or other directives of a theater 
headquarters containing prohibitions are di_rectivt_in nature a.nd become 
a•part of the written military law upon their effective dat~ azxl individuals 
in the theater are chargeable wit~ knowledge thereof (CM 291176, Besdiu, 
18 BR (EI'O) 181; CM 307465, Danker, 61 BR 119,126; CM 307097, Mellinger, 
60 BR 199, 215-216; CM 317064, Johns, 66 BR 169, 194-195; CM 324352, Gaddis, 
25 Sep 1947). -

The answer to the second question involves an interpretation or con
struction of the language of Circular 82. 

The prohibitions contained in Circular 82 are directive and penal 
in nature. In interpreting a circular of General Headquarters Far East 
Command the Board of Review in CM 324352, Gaddis, supra, sa.ida 

ttsince the directive is also penal in nature, it follows 
that the rules ordinarily applied in the construction of 
penal statutes are applicable to the construction of the direc
tive in question.• 

Earl T. Crawford in his text 11 T.be Construction of Statutes" in section 
240 saids 

"Criminal and penal statutea must be strictly c.onstrued. 
that is, they cannot be enlarged or extended by intendm.ent, im
plication:, or by a:ny equitable considerations. In other worda, 
the languagt oa.nnot be enlarged beyon:i the ordinary meaning ot 
its terms in order to carry into effect the genere.l purpose tor 
which the statute was en&oted. Only those persona, offenses, 
and penalties, clearly included, beyond ury reasonable doubt, 
will be considered within th9 statute's operation. They must 
come clearly within both the spirit and the letter of the statute, 
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and where there is any reasonable doubt, it must be resol-ved in 
favor of the person aocused of violating the statute; that is, 
all questiom in doubt will be resolved in favor of those from 
whom the penalty is sought •. •••tt 
That part of Ciroular 82 whioh is pertinent to the offenses alleged 

provides 1 

n5. Subsequent Entries in the Reoord. * * • 
d. Exports. (1) The purohase of e.:ny dollar instrument 

shall-be considered as an export from the theater, regardless 
of the p~ee llaliled thereon. 

(3) All exports sh&ll be deduoted from the balance 
in oolumns 5 or 8 by· appropriate entries in either column 
4 or 7. 

(5) All export entries will be made by the officer, 
cashier, or other authorized p~rsonwho receives the 
~~ney for exchange or transmittal, who will authenticate 
the entry by signature. and serial number (or AGO iden
tification oard register number in case such offioial 
is a civilian) in column 9.• (Underscoring supplied.) 

Other provisiona of Circular 82 pertaining to imports, exchanges eJld 
purchases are couched in similar language. 

Circular 82 is very definite in authorizing only certain and specifio 
individuals to malce entries in the currenoy control record and directs that 
they will make such entries. Applying the general rules of construction 
applicable to penal statutes set out above it cannot be implied or read 
into Circular 82 that the individual holder had either a duty to make e:n:y 
entries in his ourrenoy oontrol reoord or a responsibility to see that 
they were made. 

Circular 82 was reoently oonsidered in CM'319858, Correlle. The 
specification in that oase alleged that the aocused knowingly a.nd wrongfully 
failed to have deductions ll8.de from his currency control reoord for pur• 
chases ma.de from a United ~tates post exchange in violation of Article of 
War 96, lihioh was quite similar to the specifications un:ler co:nsidsr&tion 
in the instant case. In that case, howeve):-. the accused was th.a 'post ex
change officer of the post exchange from which the purchases were made 
am the Board of Review in sustaining the finding of guilty pointed tha.t 
out, sayinga 

"Acoused was thus the person receirtng the payment as well 
as the person making it. He should have entered the purchase 
price of the camera in his currency control record u a deduction 
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from the balance available therein, such price being above the 
~s.oo 11m1t. 11 

The opinion of the Board of· Review in the cited 'case might have been 
otherwise ha.d the accused not have been the post exchange officer whose 
duty it was to make the entry in his Currency Control Record as required 
by the provisions of Circular 82. 

The Boa.rd of Review is not unmindful of. the fa.ct that there may have 
been some other circular, regulation or directive which the accused may 
have violated in doing the acts alleged in·the specifications in question. 
Such directive wu neither brought to the attention of the court nor has 
the Boe.rd of Review bee·n able to find any of which the court might have 
ta.ken judioia.l nbtioe. 

Since the duty or responsibility for making the deductions on the 
Currency Control Record was not placed upon the accused by Circular 82 
or any other directive it follows that the record of trial is legally in
sufficient to sustain findings of guilty of Specifications 3,4,5 and 6 
of Charge II. 

6. For the reasons stated the Board of Review holds the record of 
trial legally insufficient to support the findings of guilty and the sen
tence. 
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JA.GK - CM 325541 1st Ind 
• 

JA.G0, Dept. of the .A:rr:rv, Washington 25, D. c. 

TOa Commanding General, XII Tactical Air Command, APO 62, o/o Postmaster, 
New York, New York. 

l. -In the case ot ~ter Sergeant Cecil C. :Morgan {14001134). 
2010th Labor Supervision Compe..ny, I concur in the foregoing holding b;y 
the Board of Review that the record ot trial is legally insufficient 
to support the findings of guilty and the sentence, and tor the reasons 
stated recommend that the findings of guilty and the sentence be dis
approved. 

2 •. mi.en copies of the published order in this oase a.re forwarded 
to this off'ioe they should be accompanied by the foregoing holding and 
this indorse:ment. For convenience of reference, please pla.oe the tile 
number ot the record in brackets at the end of the published order, as 
followsa 

(CM 326641). 

· · -.1 Incl iiAS H. 
Record of trial Maj or General 

The Judge Advocate General 
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